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RULES  OF  PRACTICE. 


SX7FBEME  OOXTBT  OF  ERROKS  OF  THE  STATE  OF 
OONNEOTIOTJT. 


Third  Judicial  District,  June  Term,  1893. 


Rule  XXn.  I  8  (58  Conn.  589,  26  Atl.  xvll.), 
Is  bereby  amended  by  adding  tbe  follow- 
ing: 

"Tho  deik  sball  annex  to  the  printed  copy 
of  tbe  record  In  eacb  case  a  table  of  contents 
glTlng  the  title  or  nature  of  each  separate 
paper,  In  its  order  as  printed,  and  tbe  page 
OB  whlcb  it  Is  to  be  found." 

Amendment  to  Rule  ZXH.  (58  Conn.  689, 
26  AtL  XTii.): 
Add  tbe  following  as  section  6: 

"Tbe  regular  hours  for  the  sessions  of  the 
supreme  court  of  errors  will  be  from  10  a.  m. 
to  1  p.  m.,  and  from  2  p.  m.  to  4  p.  m.;  but 
no  new  case  will  be  token  up  on  Fridays  aft- 
er 1  p.  m.,  except  by  special  order  of  the 
conrt,  and  with  the  ccmsent  of  counsel  on 
both  sides  of  tbe  case." 


Amend  Rule  XVn.  t  3  QiS  C<»in.  584,  26 
AtL  XY.),  as  follows: 

Add  the  words  "in  duplicate"  after  the 
word  "filed"  In  the  6th  line  of  said  section; 
and  after  tbe  word  "counterfinding,"  In  tbe 
9th  line,  Insert  tbe  words  "which  counter- 
finding  sball  be  filed  In  duplicate." 

The  following  rule  was  adopted  February 
12,  1894,  to  go  into  effect  on  the  first  Mon- 
day in  April.  1894: 

"To  the  prevailing  party,  upon  all  motions 
required  to  bo  In  writing  which  are  deter- 
mined by  the  court,  shall,  unless  the  court 
remits  the  same  In  whole  or  In  part,  be  taxed 
tbe  sum  of  ten  dollars,  which  stiall  be  paid 
by  the  opposing  party  before  he  shall  be  en- 
titled to  plead  further." 

CerUfled  by, 
CHARLES  B.  ANDREWS,  Chief  Justice. 
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RULES  OF  COURT. 


SX7FBEME  C0T7BT  OF  PENNSYLVANIA. 


Bales  in  l<quity. 

AoMadnwotB  Adopted  Janoaiy  15,  1804. 


And  now,  January  15,  A.  D.  1894,  it  Is  or- 
dered that  the  equity  julee  formulated  and 
adopted  May  27,  1865,  under  the  authority  of 
the  act  of  16  June,  1836,  to  regulate  the  prac- 
tice in  the  several  courts  of  common  pleas  in 
tbla  commonwealth  in  proceedings  In  equity, 
be  amended  in  the  manner  herelnbelow  set 
forth;  and  that  such  rules,  or  parts  thereof, 
h««tof(H'e  in  force,  as  may  be  Inconsistent 
with  these  amendments,  be  rescinded  hereby, 
from  and  after  the  date  on  which  these 
amendments  talce  effect. 

The  prothonotary  of  the  supreme  court  f<» 
the  eastern  district  Is  directed  to  give  notice 
of  these  amendments  by  publishing  them  in 
the  Legal  Intelligencer  and  In  the  Weekly 
Notes  of  Cases. 

The  prothonotary  for  the  western  district 
is  directed  to  give  notice  by  the  pubUcatlon 
of  the  same  in  the  Pittsburgh  Legal  JToumal. 

The  state  reportw  is  also  directed  to  Insert 
them,  together  with  this  order,  in  the  first 
volume  of  the  State  Reports  prepared  after 
this  date.  Per  Curiam. 

Filed  January  15,  1894. 

Pleadings. 

All  defenses,  in  equity  cases,  shall  be  made 
by  answer  or  by  demurrer.  All  issues  of 
fact  must  be  made  by  answer. 

Evidence. 

The  office  of  "Examiner  to  Take  Testi- 
mony" is  hereby  discontinued,  except  In  pro- 
ceedings conducted  under  the  directions  of  a 
statute  by  which  duties  are  imposed  upon  an 
examiner,  as  in  bUls  to  perpetuate  testimony 
and  similar  cases.  AU  testimony  In  cases  In 
equity  shall  be  taken  in  the  same  manner  as 
is  now  practiced  in  courts  of  law,  upon  rule, 
commission,  letters  rogatory,  or  in  open  court 
Rules  may  be  entered  for  the  purpose  of  tak- 
ing testimony  on  the  equity  side  of  the  sev- 
oal  courts  of  common  pleas,  in  the  same 
manner  and  with  the  same  effect  as  upon  the 
common-law  side  of  the  same  courts. 


Eearln?. 

The  hearing  of  cases  in  equity  shall  be  con- 
ducted before  the  judge  sitting  as  chancellor, 
or  before  a  referee;  and  the  office  of  master 
in  chancery  is  hereby  discontinued,  except 
In  proceedings  where  decrees  or  interlocutcwy 
orders  are  to  be  executed,  or  their  execution 
supervised  by  an'  officer  of  the  court,  as  in 
partition,  the  sale  of  real  estate,  the  execa- 
ti<«  of  deeds,  and  the  llke^  When  a  case  in 
equity  is  at  Issue  upon  demurrer,  it  ^all  be 
^ced  on  the  argument  list  then  next  to  be 
heard.  When  it  is  at  Issue  upon  answer.  It 
shall  be  placed  on  the  equity  trial  list.  Gejh 
es  upon  the  trial  list  shall  be  heard  in  court 
in  the  same  manner  that  actions  at  law 
wh^eln  trial  by  jnry  has  been  waived  are 
now  heard  by  courts  of  law.  Tlie  evidence 
shall  be  given  'or  read  in  open  court,  and  ex- 
ceptions to  the  admission  or  rejection  of  evi- 
dence and  of  witnesses  may  be  taken  In  the 
same  manner  and  with  the  same  effect  as  Is 
now  practiced  in  the  trial  of  actions  at  law. 
The  judge  shall  sit  continuously  during  the 
trial  of  causes  in  equity.  In  the  same  manner 
as  during  the  trials  of  actions  at  law. 

Findings. 

The  counsel  for  the  respective  parties  may 
present  to  the  judge,  sitting  as  chancell<»', 
requests  for  findings  both  of  fact  and  law. 
After  hearing  the  evidence  and  the  sugges- 
tions or  argument  of  counsel,  the  judge  may 
adopt  or  affirm  these  requests,  or  any  of 
them;  be  may  qualify  or  deny  them;  or  he 
may  state  his  findings  of  fact  or  of  law  In 
his  own  language.  The  requests  so  present- 
ed, with  the  answers  thereto,  and  the  find- 
ings of  the  judge,  both  of  law  and  fact,  shall 
be  filed  by  the  prothonotary  and  become 
thereby  part  of  the  record  of  the  court  in  the 
said  case. 

Referees. 

When  a  case  In  equity  is  at  issue  upon  an- 
swer, it  may  be  taken  from  the  list  by  the 
parties,  and  its  trial  referred  to  a  person 
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acre«d  upon  hf  tiiem,  wko  ■hsU  be  oaUwl 
a  "Beferee."  He  sbaU  proceed  at  once  upon 
bis  appointment  to  fix  a  day  for  trial,  wblck 
Bball  not  be  more  than  t|icee  mootba  atter 
taia  said  appointment;  at  vbidb  time,  unlew 
tbe  cause  be  continued,  be  sliall  proceed  to 
bear  tbe  parties,  and  sit  from  day  to  day 
continuously  tor  that  puipaeei  He  sball 
bear  tbe  testimony,  seal  billa  of  exeeptloas  to 
tbe  admission  and  lejectioo  of  erideoce, 
malte  findings  of  fact  and  of  law,  act  upon 
tbe  p^nts  or  requests  tbat  may  be  presented 
by  eoiBHel,  and  prepare  tbQ  form  for  a  final 
decree.  Wben  his  findings  and  decrees  are 
ready,  be  sliaU  give  notice  to  oovosel  Cor  tbe 
respectlTe  parties  of  a  time  and  place  wben 
and  where  the  same  may  be  examined  by 
them.  If  no  exceptions  be  filed  within  ten 
days  after  tbe  day  fixed  for  such  ecamina- 
tloa,  tbe  referee  shall  dellrer  to  tbe  pretbon- 
otaiy  his  findings,  the  requests  of  eounsel, 
and  the  form  of  decree  prepared,  who  shall 
file  tbe  same,  and  thereupon  the  court  shall 
enter  the  decree  jHrepored  by  tbe  referee.  If 
exceptions  be  filed,  tbe  referee  sball  hear 
them  within  ten  days  thereafter,  and,  with- 
in ten  days  after  such  hearing,  decide  upon 
tbe  same,  and  file  said  exceptions,  his  action 
thereon,  together  with  bis  original  findings, 
tbe  requests  of  counsel,  and  the  form  of  a  de- 
cree with  the  prothonotary  of  the  court  At 
any  time  within  ten  days  after  this  is  done,  ex- 
ceptions may  be  taken  to  the  action  of  the 
referee,  and  filed  with  the  prothonotary. 
The  case  shall  thereupon  be  placed  upon  the 
equity  argument  list  next  to  be  heard  in  said 
court,  and  the  exceptions  heard  by  the  court 
or  judge,  acting  as  chancellor  in  the  case, 
and  disposed  of;  whereupon  the  proper  de- 
cree sball  be  made  and  entered,  subject  to 
tbe  right  of  appeal  to  tbe  supreme  court,  as 
provided  by  law. 

Accounts. 

In  cases  InvolTlng  complicated  accounts,  or 
questions  requiring  the  aid  of  experts,  If  the 
parties  do  not  refer,  tbe  court  may  call  in 
the  aid  of  an  accountant  or  other  expert  as 
an  assessor.  The  charges  to  be  allowed  for 
such  serylces  shall  not  exceed  tbe  rate  per 
diem  commonly  paid  by  business  men  fw 
rimilar  services,  and  sball  be  taxed  as  costs 
in  tbe  case,  or  paid  as  the  court  may  direct 

Trial. 

A  trial  in  equity  sball  be  conducted,  as  near 
as  may  be,  as  a  trial  at  law  is  now  conduct- 
ed. Wben  entered  upon,  it  sball  not  be  In- 
tOTupted  (w  postponed  eccept  for  cause 
shown  to,  and  approved  by,  the  court  or  ref- 
eree; and  the  costs  of  all  such  postponements 
shall  be  paid  by  the  party  at  whose  Instance 
the  same  may  be  ordered,  and  shall  not  abide 
the  result,  or  be  taxed  In  the  general  bill  of 
the  successful  party.  Continuances  for  cause 
may  be  made  where  the  list  Is  called,  with 
or  without  terms,  as  Is  now  practiced  in  tbe 
courts  of  common  law. 


nrlal  by  Imr. 

After  a  ease  In  equity  is  at  issue  upon  ques- 
tions of  fact,  either  party  may  more  a  rule 
upon  the  other  party  to  show  cause,  on  five 
days'  notice,  why  the  Issues  of  fact,  or  some 
of  them,  shall  not  be  tried  before  a  }nry. 
If,  OB  the  return  of  the  rule,  such  trial  be 
awarded,  the  court  shall  frame  the  Issues 
In  the  form  of  separate  questions.  Ibe  ver- 
dict rendered  shall  not  be  general,  but  sball 
consist  of  an  answer  to  each  question  so  svb- 
mitted.  'nese  answers,  made  to  Inform  tbe 
conscience  of  the  chancellor,  shall  not  be 
binding  upon  him  in  any  case. 

Trial  and  Argument  Lists. 

Tbe  preparation  of  trial  and  argument  lists 
shall  be  regulated  by  an  (^dec  of  tbe  several 
courts,  so  as  to  malce  tbe  practice  in  regard 
thereto  conform  as  nearly  as  may  be  practi- 
cable to  tbe  practice  ba  tbe  said  courts  in  ac- 
tions at  law. 

Injunction  Cases. 

Preliminary  injunctions  may  be  granted,  la 
accordance  with  the  present  practice,  ob  UQ 
and  Injunction  affidavits;  but  upon  the  bear- 
ing, at  the  end  of  four  days,  or  such  other 
time  as  may  be  fixed,  the  evidence  must  be 
taken  subject  to  cross-examination,  and  ex 
parte  affidavits  will  not  be  received.  Wit- 
nesses may  be  examined  orally  before  the 
judge,  or  testimony  may  be  taken  on  short 
rule,  or,  when  necessary,  testimony  may  be 
taken  before  any  person  authorized  to  ad- 
minister an  oath,  on  notice  to  the  othw  side 
to  appear  and  cross-examine.  In  cases  when 
testimony  is  taken  on  notice  alone,  tbe  certifi- 
cate of  counsel  that  be  had  not  sufficient  time 
to  enter  and  serve  a  rule  sball  stand  in  lieu 
of  such  formal  entry  and  service. 

Fees. 
Tbe  fees  of  referees  shall  be  adjusted  upon 
a  statement  of  the  number  of  days  actually 
occupied  with  the  trial  and  the  preparation 
of  the  findings  and  decree.  Parts  of  days 
on  which  the  parties  met  and  adjourned 
shall  not  be  Included.  For  days  actually 
spent  in  tbe  trial  and  disposition  of  the  case, 
a  per  diem  shall  be  allowed,  "fixed  by  the 
court  in  which  the  cause  is  pending,  upon 
consideration  of  the  character  of  tbe  labor 
actually  performed,  but  in  no  case  to  ex- 
ceed twenty  dollars  per  day.  Tbe  referee 
sbaU  state  separately  the  number  of  days  oc- 
cupied in  the  trial,  and  those  occupied  In 
preparing  the  findings  and  decree."  For 
parts  of  days  on  which  meetings  and  ad- 
journments have  taken  place,  the  referee 
sball  be  allowed  five  dollars  each,  to  be  paid 
by  the  party  at  whose  instance  tbe  adjourn- 
ment may  be  made,  and  not  otherwise. 

Appeals. 

Whenever  an  appeal  shall  be  taken  from  an 
order  or  decree  In  equity,  the  appellant  shall 
file  In  tbe  coiurt  below,  with  his  notice  of 
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appeal,  a  brief  statement  at  fbe  errors  be  al- 
leges to  bare  been  made  by  the  order  or  de- 
cree appealed  from,  or  tbe  findings  on  -wbicb 
It  rests.  No  other  errors  shall  be  assigned 
In  the  supreme  court  unless  leave  be  granted 
on  motion  and  notice  to  tbe  other  party. 
If  the  reasons  for  the  appeal  do  not  affect 
the  whole  decree,  and  its  enforcement,  as  to 
so  much  as  is  not  complained  of,  is  not  in- 
consistent with  tbe  relief  asked  on  appeal, 
leave  will  be  granted  to  proceed  as  to  that 
part  of  tbe  decree,  notwithstanding  tbe  ap- 
peal.. 

Stenographers. 

Tbe  evidence  on  the  trial  of- cases  in  equity 
may  be  taken  by  stenographers  in  the  same 
manner  and  under  the  same  rules  as  to  not- 
ing exceptions  and  filing  the  notes  of  the  trial 
as  are  in  force  on  the  law  side  of  the  several 
courts. 

Appearance  and  Answers. 

Unless  otherwise  provided  by  law,  tbe  de- 
fendant or  defendants  shall  be  required.  In 
tbe  first  Instnn^'y,  to  appear  and  answer  tbe 
exigency  of  the  bill,  by  the  service  upon  each 


defendant  therein  named  of  a  printed  eo^ 
thereof,  on  which  stiall  be  indorsed  a  notice 
in  the  following  fcHin: 

"You  are  hereby  notified  and  reqnired  to 
canse  an  appearance  to  be  entered  for  yoa 
in  the  witiiln-named  oonrt,  and  file  yonr  an- 
swer to  the  within  bill  of  complaint,  within 
fifteen  days  after  the  service  hereof  on  yoo, 
and  to  observe  what  tbe  said  eoort  shall  di- 
rect. You  are  also  notified  that.  If  yon  tail 
to  enter  yonr  appearance  and  file  year  an- 
swer within  fifteen  days,  yoa  wiU  be  liable 
to  have  tbe  bill  taken  pro  ccmfeaso,  and  a  de- 
cree  made  against   yoa   in   yonr  absence. 

[Here  insert  date  of  notice.] , 

"Solicitor  for  PlaintUT." 

In  cases  in  which  the  defendant  cannot  pre- 
pare bis  answer  witbln  fifteen  days,  the 
court  may,  on  motion  with  notice,  extend  tbe 
time  for  answer,  not  exeeeding  tUrty  days 
additional 

It  is  further  ordered  that  these  amendments 
shall  take  ^ect  on  tbe  first  Monday  of  March 
next,  and  be  applicable  to  all  cases  in  equity 
put  at  issue,  dtber  on  answ^  or  demnrrer. 
on  or  after  that  day. 
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TAPPAN  ▼.  DATTON  et  aL 

{Prerogative  CSonrt  of  New  Jersey.     Dee.  18, 
1893.) 

ADMINISTHATOB'S  SA^LB— ADTEXTISBXmT— tiEKOTH 
OT  PUBLICATIOM. 

1.  Notice  of  an  adminiatrator'a  sain  of 
land,  in  Tirtae  of  an  order  of  an  orpbans* 
oonrt,  for  the  paytneat  of  debt*,  pnblisbed  in 
a  German  newspaper,  under  tbe  requirements 
of  the  supplement  to  the  act  relative  to  sales 
of  land  under  a  public  statute  or  in  virttte  of 
any  judicial  proceediiu;,  whicb  was  approved 
March  16,  1^1,  (P.  iL  IBl,)  must  be  in  the 
Knglish  languaire. 

2.  Where  the  time  appointed  fw  such  a 
sale  was  the  lOtb  dajr  of  February,  and  the 
last  insertion  of  tbe  notice  of  sale  in  one  of 
the  newspapers  selected  for  its  publication  was 
on  tbe  2d  day  of  February,  it  Is  Md  that  the 
sale  was  Illegal  because  of  the  noncomplianc* 
with  ^e  requirement  of  the  statute,  (1887. 
p.  28.)  which  provides  that  the  notice  shall 
be  published  four  weeks  saccessively,  once  a 
weeK,  next  preceding  the  time  appointed  for 
the  sale. 

(SyllaboB  by  th«  Court) 

Appeal  from  orphana'  oourt,  Middlesex 
comity;  Rice,  O'Gormaii.  and  Freeman, 
Judges. 

On  the  petition  therefor  of  WUllftm  F. 
Dayton  and  Anale  B.  Dayton,  admlnialra- 
rora  of  the  estate  of  Jonathan  Dayton,  de- 
ceased, land  belonging  to  tbe  estate  was 
jwld  for  the  payment  of  debts,  and,  from  the 
order  of  c<»iflrmatlon,  Adelbeft  T.  Tappan, 
the  purchaser,  appeals.    Beversod. 

Alan  H.  Strong,  for  appellant  Silas  D. 
Orimstead,  for  respondents. 

McGIIiL,  Ordinary.  This  appeal  Is  from 
an  order  of  the  Middlesex  county  orphans' 
court,  which  confirms  the  sale  of  land  be- 
longing to  the  estate  of  Jonathan  Dayton,  de- 
teased,  by  the  administrators  of  that  estate  to 
pay  debts,  at  which  sale  the  appellant  was 
tbe  purchaser.  No  objection  is  made  to  the 
proceedings  in  the  orphans'  court  by  which 
the  sale  was  authorized.  The  Illegality  sug- 
gested rests  entirely  upon  alleged  irregular- 
ities in  the  advertisements  of  the  notice  of 
sale.  The  law  which  regulates  those  ad- 
vertisements is  found  in  the  supplement  to 
the  statute  entitled  "An  act  relative  to  sales 
of  land  under  a  public  statute  or  in  virtue 
v.28A.no.l— 1 


of  any  }udIoIaI  pioceadlngs,"  which  was  a^f- 
proved  March  17,  1887,  (P.  U  28,)  and  i«6- 
▼ides,  among  other  things,  that  where  un 
administrator  sltall  be  authorized  by  public 
statute  or  the  direction  of  a  oonrt  of  oom- 
(letent  Jurisdiction,  to  make  sale  of  lands, 
he  shall  give  notice  by  public  advertisements 
signed  by  himself,  and  set  up  at  five  or  more 
public  places  In  the  county,  one  whereof 
Bliall  be  in  the  township,  ward,  or  city  where 
the  real  estate  is  situate,  at  least  four  weeks 
next  before  the  time  of  sale,  and  shall  like- 
wise cause  the  notice  to  be  published  in 
two  newspapers  printed  and  published  in 
the  county  in  which  the  land  is  situate,  of 
whicb  one  shall  be  a  newspaper  printed  ^nd 
published  at  the  county  seat,  etc.  Cor  at 
least  four  weeks  snocesslveiy,  once  a  week, 
next  preceding  the  time  appointed  for  sell- 
ing the  same;  and  in  the  further  supple- 
ment to  the  same  ac^  which  was  approved 
March  16,  1891,  (P.  L.  161,)  and  enacts 
"that  in  all  counties  in  this  state  wherein, 
at  the  county  seat  thereof,  there  is  now  pul>- 
lished  in  the  Oerman  language  a  paper, 
which  has  been  or  may  be  designated  by 
law  to  publish  the  laws  of  this  state.  It 
shall  be  the  duty  of  the  officer  having  charge 
of  the  sale  of  real  estate,  to  select  and  pub- 
lish all  advertisements  of  sales  and  ad- 
Joomments  thereof,  in  one  such  paper." 

The  first  objection  urged  is  that,  when  the . 
sale  in  question  took  place,  there  was  a  pa- 
per in  Middlesex  county  published  in  the 
German  language,  answering  the  descrip- 
tion in  the  supplement  last  referred  to,  in 
which  notice  of  the  sale  was  advertised  in 
the  Bngiish,  not  in  the  Oerman,  language; 
the  Insistmoit  being  that,  because  of  the 
publlcatlan  in  Bngllsh,  there  was  a  fatal  de- 
parture from  the  requirement  of  the  law. 
It  is  observed  that  the  statutes  under  which 
the  publication  was  made  have  for  their 
object,  as  li^dioated  in  their  titles,  sales  of 
land  under  public  statute  ox  in  virtue  ol 
judicial  proceedings.  It  is  also  noted  that 
the  law  of  1891,  which  requires  publication' 
in  a  German  paper,  is  silent  as  to  the  lan- 
guage in  which  tbe  publication  in  it  shall 
be  made.  The  sale  in  question  was  in  vir- 
tue of  a  Judicial  proceeding  in  the  orphans' 
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court,  and  the  publication  of  notice  of  tbat 
sale  Is  part  of  a  Judicial  proceeding.  It  Is 
tbe  public  proclamation  of  the  court's  officer 
or  agent,  In  obedience  to  the  court's  order. 
When  the  sale  Is  made,  it  must  be  reported 
to  the  court,  (Revision,  p.  768,  {  76,)  and  con- 
firmed by  that  tribunal,  before  conveyance 
Is  made  to  the  purcbasw.'  In  that  confirma- 
tion the  fidlness  and  fairness  of  tbe. terms 
of  the  notice  of  the  sale  are  considered,  as 
well  as  the  publication  of  that  notice,  and,  in 
order  that  the  court  may  know  those  terms, 
the  notice  itself  must  be  presented  for  Judi- 
cial inspection  and  review.  By  the  seven- 
teenth section  of  the  act  respecting  amend- 
ments and  Jeofails,  passed  November  21, 
1794,  (Revision,  p.  12,)  all  proceedings  whatev- 
er,. In  every  court  of  law  or  equity  In  this 
state,  are  required  to  be  in  the  Bnglish 
tongue  and  language,  and  in  no  other  tongue 
or  language.  The  precise  question  suggested 
by  the  objection  is  whether  the  act  of  1S91, 
from  its  requirement  that  notice  of  sale  shall 
be  advertised  in  a  newspaper  published  in  the 
German  language,  so  implies  that  such  no- 
tice stiall  be  in  the  German  language  as  to 
repeal,  pro  tanto,  the  seventeenth  section 
of  tbe  statute  respecting  amendments  and 
Jeofails.  That  section  has  existed  upon  our 
statute  book  for  nearly  100- years,  and  during 
all  that  time  the  records  of  our  courts  have 
uniformly  been  in  the  Bnglish  langilage,  in- 
telligible to  all  persons  who  speak  and  read 
tbe  language  of  our  country.  .W&s  it'  ttie 
purpose  of  the  legislature  to  single  out  one 
foreign  language,  and  give  it  a  place  in.  our 
Judicial  proceedings?  In  tbe  case  of  North 
Baptist  Church  v.  City  of  Orange,  54  N.  J. 
Law,  111,  22  Atl.  1004,. the  supremie  coart.  In 
construing  a  statute  which  provides  that 
notice  of  a  contemplated  municipal  improve- 
ment shall'  be  published  in  aH  the  new^ta- 
pers  within  the  municipality,  one  of  which, 
firom  'the  enactment  of  the  law,  and  oontin- 
ulng  thence  to  the- time  of  the  action,  was 
In  fact  printed  in  the  German  language, 
held  tliat  the  implication  was  that  the  notice 
published  in 'the  German  paper  was  to  be  in 
tbe  German  language.  Its  reasoning  is  as 
follows:  "The  notice  of  the  time  and  place 
when  the  present  ordinance  -would  l>e  Con- 
sidered -was  printed  in  this  paper,  as  it  was 
in  the  Other  two  papers,  in  the  English  lan- 
guage) This,  we  think,  was  a  mistake.  The 
primary  meaning  of  the  word  'publish'  is 
'to  make  known.'  The  medium  through 
which  intelligence  is  communicated  in  a  Ger- 
man newspaper  is  the  German  Iniiguage. 
The  object  to  be  attained  by  including  such 
papers  in  tbe  class  of  publications  is  to  bring 
knowledge  bonie  to  a  body  of  readers  by 
whom,  as  a  rule,  the  English  language  is 
,  not  readily,  or  not  at  all,  legible.  A  notice 
contained  in  a  German  paper  in  language 
other  than  the  German  Is  not  published,  but 
only  printed."  Without  stopping  to  consider 
the  cogency  of  this  reasoning,  it  is  observed 
that  the  case  so  decided  materially  differs 


from  the  one  now  under  discussion.  Tn  it 
the  Implication  or  inference  was  not  com- 
bated by  an  existing  statute  which  defined 
the  policy  of  our  law,  upon  a  vitally  im- 
portant subject,  for  almost  a  century.  In  tbe 
case  under  discusdon  the  meaning  of  tbe 
statute  of  1891  must  l>e  determined  in  view 
of  such  a  statute  and  the  policy  it  estab- 
lishes. Was  It  .the  intention  of  the  legis- 
lature that  the  act  of  1891  should  be  accord- 
ed a  meaning  that  would  In  any  particular 
Bup^sede  the  law  of  1794?  One  rule  of  con- 
struction Applicable  here  is  stated  in  Sedg. 
St.  Const.  106,  as  follows:  "Laws  are  pre-, 
Bumed  to  be  passed  -with  deliberation,  and 
with  full  knowledge  of  all  existing  ones  on 
the  same  subject,  and  it  is  therefore  but  rea- 
sonable to  conclude  that  the  legislature,  in 
passing  a. statute,  did  not  intend  to  interfere 
with  or  abrogate  any  prior  law  relating  to 
the  same  matter,  unless  the  repugnancy  be- 
tween the, two  is  IrreconcllaDle,  and  hence 
a  repeal  by  implication  is  not  favored;  on 
the  contrary,  the  courts  are  bound  to  uphold 
the  prior  law,  if  the  two  acts  may  well  sub- 
sist together."  This  rule  has  been  repeated- 
ly recognized  and  applied  by  our  courts. 
Brltton  V.  Blake,  35  N.  J.  Law,  208,  36  N.  J. 
Law,  442;  State  v.  Commissioners  of  Rail- 
road Taxation,  37  N.  J.  Law,  228;  Landis  v. 
Landis,  39  N.  J.  Law,  274;  Craft  v.  Jachetti, 
47  N.  J.  Law,  207;  Nichols  v.  Dlsnw,  29  N. 
J.  Law,  293;  Plum  v.  Lugar,  49  N.  J.  Law, 
557,  9  AtL  779.  Another  rule,  also  applica- 
ble. Is  this:  Where  no  repealing  words  are 
inserted  in  the  later  of  two  apparently  incon- 
sistent statutes,  a  strong  presumption  arises 
tiiat,  no  repeal  was  intended,  or  it  would 
have  been  expressed.  McNeely  v.  Woodruff,  18 
N.  J.  Law,  352,  356;  Henry  ▼.  City  Council  of 
Camden,  42  N.  J.  Law,  335;  Plum  t.  Lugar, 
supra.  The  act  of  1891  does  not  contain  a 
repealing  clause,  and.  In  face  of  tbe  rules 
stated,  it  appears  to  me  to  be  impossible  to 
give  it  the  construction  contended  for.  Tbe 
disfavor  of  repeals  by  implication  or  infef- 
ence,  and  the  presumption  against  repeal  In 
absence  of  a  repealing  clause,  I  think  out- 
weigh the  iippllcatlon  here  Invoked.  The 
law  of  1891  is  silent  as  to  the  language  in 
which  the  notice  of  sale  shall  l>e  published, 
and  does  not  forbid  publication  in  Bnglish; 
hence  no  violence  is  done  it  to  hold  that  It 
contemplates  publication  In  that  language. 
To  imply  that  publication  in  the  German 
language  was  intended  Is  not  a  necessary  im- 
plication. Htddlng  tbat  tbe  publlcatloo  Is 
to  be  in  Rnglisb  reasonably  reconciles  and 
harmoniises  the  provisions  of  both  statutes. 
It  may  w^  be  that  the  legislative  Intent  in 
the  passage  of  tbe  act  of  1891  was  to  place  no- 
tices of  sales  where  they  would  be  seen  by  a 
notably  Industrious  and  saving  people,  who 
although  able  to  read  and  understand  En- 
glish, prefer  habitually  to  read  a  paper  In 
their  native  tongue,  and  look  to  it  for  in- 
formation. The  first  objection  is  not  sus- 
tained. 
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The  next  objectton  rests  upon  this  state  of 
fticts:  That  the  sale  was  advertised  for  the 
10th  of  Febniaiy,  1893;  that  on  that  day  it 
was  adjonmed  to  the  2lBt  of  February;  that 
notice  of  the  sale  was  published  in  two  pa- 
pers, tn  one  of  which,  the  Mew  Brunswick 
Home  News,  it  was  insoted  on  the  6th,  12th, 
18th,  and  26th  of  January,  and  the  2d  of 
Febroary,  but  not  again  before  the  day  ap- 
p<rfnted  for  the  sale;  and  that  the  adjourn- 
ment of  the  sale  was  inserted  in  the  same 
pai)er  on  the  11th  and  18th  days  of  Feb- 
ruary. The  omission  to  advertise  the  no- 
tice of  sale  in  tliat  paper  after  the  2d  of  Feb- 
maiy  Is  insisted  upon  as  a  fatal  irregulari- 
ty. I  think  tliat  this  objection  is  well  takr 
en.  As  has  been  se^,  the  statute  re- 
quires that  the  notice  of  sale  shall  be  pub- 
lished for  at  least  four  weeks  succesBively, 
once  a  week,  next  preceding  the  time  ap- 
pointed for  the  sale.  The  failure  to  pub- 
lish the  notice  between  February  2d  and 
February  10th,  a  period  of  eight  days  imme- 
diately preceding  the  time  appointed  for  the 
aale,  shows  an  inexcusable  noncompliance 
with  the  statnte,  in  that,  for  more  than  a 
week  next  preceding  the  time  appointed  for 
the  sale,  notice  of  it  was.not  published  in 
that  paper.  The  purxwse  of  the  requirement 
tliat  the  publication  should  fit  closely  ui>on 
tlie  sale  is  obviously  to  keep  freshly  in. the 
public  mind  the  pendepcy  of  the  sale,  and  the. 
mischief  of  the  omission  to  publish  within 
the  last  week  may  be  twofold,  in  permitting 
the  sale  to  be  lost  sight  of,  and,  possibly. 
In  lmpt«88ing  intending  purchasers  with  the 
belief  tliat  it  has  been  abandoned..  However 
this  may  be,  the  courts  bold  that  strict  com- 
pliance with  the  requirements  of  the  statute 
Is  essential  to  the  validity  of  the  sale.  Par> 
sons  T.  Lanning,  27  N.  J.  Eq.  70;  State  v. 
Hand,  41  N.  3.  Law,  618.  The  order  ap- 
pealed from  will  be  rev^^ed,  but  without 
costs,  because  the  objections  here  urged  were 
not  presented  to  the  orphans'  court. 


<n  N.  J.  B.  m) 

DISBOROtraH  T.  DISBOROUGH. 

(Court  of  Errors  and  A|H>eaU  of  New  Jers^. 
Dec.  11,  1893.) 

AUMONT. 

In  divorce  cases,  where  an  appeal  Is 
taken  in  good  faith  by  the  wife,  whether  she 
was  complainant  or  defendant  in  the  court  be- 
low, the  expense  mast  be  borne  by  the  hus- 
band If  It  appears  that  the  appellant  Is  other- 
wise withont  the  means  to  prosecute  her  ap- 
peal. 

(Syllabas  by  the  Court) 

BUI  by  Julia  C.  Dlsborough  against  Isatah 
Dlsboroagh  for  divorce.  From  a  decree  dis- 
missing the  bill,  (26  AtL  852,)  complainant 
appealed.  Complainant  now  moves  for  an 
allowance  of  alimony.    Granted. 

Mark  Sooy,  for  the  motion.  George  M. 
Sobeson,  opposed. 


GARRISON,  J.  Julia  a  Bisboron^b  filed 
her  bill  against  Isaiah  Dlsborough  for  divorce 
a  mensa  et  thoro  upon  tb,e  grotmd  of  the 
defendant's  extreme  cruelty.  Hie  most  sub- 
stantial allegation  was  that  the  defendant  ac- 
cused the  complainant  of  Administering 
poison  to  him,  and  caused  her  arrest  there- 
for. The  learned  vice  chancellor  who  heard 
the  testimony  reached  the  conclusion  that 
the  husband  had  reasonable  ground  for  be- 
lieving the  truth  of  his  accusation,  and  hence 
that  the  arrest  was  not  an  act  of  violence 
amounting  to  extreme  cruelty.  26  Atl.  852. 
A  decree  was  advised  dismissing  the  com- 
plainant's bill.  From  this  decree  the  com- 
plainant bas  appealed,  and  now  applies  to- 
this  court  for  an  order  directing  the  payment 
to  her  of  alimony,  and  a  counsel  fee,  and  fw 
the  printing  of  the  case  to  be  used  upon  ap- 
peal, and  that  she  be  relieved  from  making 
the  deposit  required  by  the  rules  of  this 
court.  This  motion  la  resisted  by  the  de-- 
fendant 

Upon  the  filing  of  her  bill  In  the  court  of 
chancery  the  complainant  was  allowed  a 
counsel  fee  of  $60,  and  alimony  at  the  rate 
of  $5  per  week.  20  Atl.  960.  Upon  appeal 
this  court  affirmed  this  order,  (48  N.  J.  Bq. 
610,  25  AtL  20,)  and  In  so  doing  passed  upon 
the  defendant's  capacity,  and  the  necessity 
of  such  payments.  It  Is  not  suggested  that 
any  change  has  occurred  affecting  the  mat- 
ters thus  adjudicated;  the  question  raised 
now  being  the  propriety  of  granting  the  mo- 
tion in  the  face  of  the  decree  of  the  chancel-^ 
lot  dismissing  the  complainant's  bill.  This 
contention  is  without  force.  In  a  recent 
unreported  case  (Sticlde  T.  Stickle)*  we  al- 
lowed a  similar  motion  upon  the  application 
of  a  wife  against  whom  in  the  court  below 
a  decree  of  divorce  had  been  pronounced 
upon  the  ground  of  her  adultery.  Where  an 
appeal  is  taken  in  good  faith  by  a  wife, 
whether  she  was  complainant  or  defendant 
below,  the  expense  must  be  borne  by  the 
husband  when  It  appears  that  the  appellant 
is  otherwise  without  the  means  to  prosecute 
ber  appeaL 

The  defendant  Is  ordered  to  pay  to  his 
wife  a  counsel  fee  of  (100^  and  alimony  at 
the  rate  of  $5  per  week,  commencing  from 
the  date  of  the  filing  of  her  notice  of  ap- 
peal; also  that  be  fiunish  the  printed  case 
for  use  on  this  appeal,  and  that  she  be  re- 
lieved from  making  the  deposit  of  (100  pro- 
vided for  in  the  rules  of  this  court 


(E6  N.  J.  U  677) 
PENNSYLVANIA   R.  CO.  T.  GOOD- 
ENOUGH  et  nx. 
(Court  of  Errors  and  Appeals  of  New  Jersey* 
Dec.  4,  1893.) 

IlMUBIM  TO  WiPB— NeOLIOBNCS  O*  HUSBAKD. 

In  an  action  by  a  husband  and  wlf« 
for  a  pers6nal -injury  to  the  wife  his  contribu- 
tory negligence  will  defeat  the  suit     Dixoi^' 
J.,  dlBsenting.    . 
(Syilabns  by  the  Court>  . 


*No  opinion  filed. 
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Brror  to  supreme  conrt 

Action  by  William  Goodenough  and  Sarnh 
Goodenough,  bis  wife,  against  the  Pennsyl- 
vania Railroad  Company,  to  recover  for  per- 
sonal Injuries  sustained  by  the  wife.  There 
was  judgment  for  plaintiffs,  and  defendant 
brings  error.     Reversed. 

Samuel  H.  Grey  and  William  S.  Gummere, 
tor  plaintiff  in  error.  John  W.  Westcott  and 
Samuel  K.  Robbins,  for  defendants  in  error. 

RBED,  J.  This  action  was  brought  by  a 
husband  and  his  wife  to  recover  for  an  in- 
jury to  the  wife,  caused  by  a  colllalon  be- 
twe«i  the  wagon  in  which  they  were  driving 
and  a  train  on  the  railroad  of  the  plaintiff  in 
error.  At  the  trial  it  was  urged  by  the  de- 
fense that  the  husband,  who  was  driving, 
was  negligent,  and  that  his  negligence  con- 
tributed to  the  wife's  injury.  The  trial  jus- 
tice, however,  charged  that  the  negligence 
of  tbe  husband  could  not  be  Imputed  to  the 
wife.  This  Is  assigned  for  error.  To  ascer- 
tain how  far  the  conduct  of  the  husband  af- 
fects the  right  to  recover  in  an  action  of 
this  kind  It  Is  essential  that  the  posture  of 
the  husband  in  relation  to  the  salt  shall  be 
ascertained.  If  he  is  a  party  interested  in 
tbe  subject-matter  of  the  action,  then  It  fol- 
lows that  he  cannot  be  permitted  to  recover 
,when  his  negligent  conduct  contributed  to 
|the  creation  of  the  cause  of  the  action.  The 
rule  at  common  law  Is  entirely  settled  that 
for  a  tort  to  the  wife,  either  ante  or  post 
nuptial,  tbe  hnsband  must  be  joined  with  the 
wife  In  an  action.     Dicey,  Parties,  p.  400; 

I  Chit  Pi.  73;  Com.  Dig.  tit  "Baron  and 
Feme,"  (V;)  Scbonler,  Husb.  &  Wife,  14L 
Upon  the  rendition  of  judgment,  the  hus- 
band has  the  right  to  receive  the  money. 
Bish.  Mar.  Worn,  f  913.  So  completely  is 
tbe  husband  Identified  with  the  prosecution 
of  the  action  that  he  can  release  the  cause 
of  action.  Beach  v.  Beach,  2  Hill,  260;  Bal- 
lard T.  Rnssdl,  83  Me.  196;  Southworth  ▼. 
Packard,  7  Mass.  96;  Anderson  v.  Anderson, 

II  Bush,  327;  Blsh.  Mar.  Worn.  {  912.  If 
the  wrong  to  the  wife  is  inflicted  through 
the  connivance  of  the  husband,  his  conduct 
Is  an  answer  to  the  action,  although  he  may 
press  the  suit  TIbbs  v.  Brown,  2  Grant 
Oas.  38.  So  his  power  over  the  action,  and 
the  effect  of  his  conduct  upon  the  result,  are 
entirely  settled  at  common  law.  There  can 
be  no  doubt  that  If  bis  negligence  assisted  to 
create  the  cause  of  action  It  would,  at  com- 
mon law,  be  a  complete  defense  to  the  ac- 
tion. Has  this  been  changed  by  any  leg- 
islation In  this  state?  I  think  It  quite  clear 
that  It  has  not  On  referring  to  the  act  re- 
lating to  the  property  of  married  women, 
(Revision*  p.  686,)  we  find  that  the  real  and 
personal  property  of  every  married  woman, 
and  the  refits.  Issues,  and  profits  thereof, 
shall  be  her  sole  and  separate  property.  Per- 
sonal torts  do  not  create  rights  of  property. 
The  right  to  sue  for  such  is  not  assignable. 
They  do  not  survive  tbe  death  of  the  Injured 


person,  because.  In  tbe  language  of  Lord  EI- 
lenborough  in  Chamberlain  v.  Williamson, 
2  Maule  &  S.  408:  "Executors  are  the  rep- 
resentatives of  the  temporal  property,— that 
Is,  the  debts  and  goods  of  the  deceased,— but 
not  of  their  wrongs,  except  where  those 
wrongs  operate  to  the  temporal  injury  of 
the  personal  estate."  The  laiiguage  of  the 
section  itself  is  inapplicable  to  a  right  to 
sue  for  a  tort,  for  no  rent,  issue,  or  profit 
In  the  sense  of  the  statute,  can  arise  out  of 
a  tort  Section  11  of  the  act  provides  that 
she  may  maintain  an  action  In  her  own 
name,  and  without  joining  her  husband 
therein,  for  all  breaches  of  contract  or  for 
the  recovery  of  all  debts,  wages,  earnings, 
money,  and  all  property  which  by  this  act 
is  declared  to  be  her  separate  property,  and 
she  shall  have  In  her  own  name  the  sdme 
remedies  fOT  the  recovery  and  protection  of 
such  property  as  If  she  were  an  unmarried 
Woman.  If  a  right  to  sue  for  a  tort  Is  prop- 
erty, then,  by  force  of  this  section,  the  hus- 
band was  an  unnecessary  party  to  this  ac- 
tttm.  Tet  section  22  of  the  practice  act  ob- 
Tlonsly  refers  to  this  class  of  personal  torts, 
in  an  action  for  which  both  must  join.  This 
Section  provides  that  in  any  action  by  a 
husband  and  wife  for  an  injury  to  the  wife 
In  respect  of  which  she  Is  necessarily  joined 
as  coplalntiff.  It  shall  be  lawful  for  the  bus- 
.band  to  add  thereto  claims  In  his  own  right 
arising  ex  delicto.  This  is  a  copy  o/  section 
40  of  the  common-law  procedure  act  of  1852, 
(15  &  16  Vict  c.  76,)  which  undoubtedly  re- 
fers to  personal  Injuries  to  the  wife,  in  ac- 
tions to  recover  damages  for  which  husband 
and  wife  must  sue  jointly. 

If  any  doubt  remained  In  respect  to  the 
general  rule  In  this  state  that  the  husband 
must  join  vtrith  the  wife  In  actions  for  per- 
sonal injuries  to  the  wife,  it  would  be  dis- 
sipated by  section  24  of  the  practice  act 
which  states  the  exception  to  tbe  rule  In  such 
terms  as  to  show  the  existence  of.  the  rtde 
itself.  This  section  provides  thus:  "Any 
married  woman  being  in  a  state  of  separa- 
tion from  her  husband,  may  bring  suit  in 
her  own  name  for  tbe  recovwy  of  damages 
for  any  Injury  done  to  her  person  or  reputa- 
tion; and  it  shall  not  be  lawful  for  the  hus- 
band of  such  married  woman  to  control,  dis- 
continue, release,  or  In  any  way  int^fere 
with  such  action,  bat  the  same  shall  proceed 
and  be  imder  the  control  and  direction  of 
said  married  woman,  as  if  she  were  a  feme 
sole."  So  it  Is  perceived  that  in  all  Instances 
except  when  the  feme  covert  Is  Uvtng  in  a 
state  of  separation  from  her  husband  he  re- 
tains his  common-law  power  of  control  over 
and  interest  in  tbe  action.  Tbe  husband  has 
not  a  mere  power  to  sue  for  the  wlf6,  but 
he  has  a  power  coupled  with  an  Interest  in 
the  suit  Retaining  this  oontrcd  over  the 
suit  and  this  right  to  release,  and  conse- 
quently to  compromise  it  for  money,  he  can- 
not be  permitted  to  create  the  cause  of  action 
by  his  negligent  or  fraudulent  conduct,  and 


Digitized  by 


Google 


N.J.) 


PENNSYLVANIA  B.  CO.  t>.  GOODENOUGH. 


5 


then  reap  the  be&eflt  whUsta  this  lAterest  In 
the  action  confers.  We  think  the  charge  In 
thlB  reapect  was  erroneons,  and  the  jndgmoit 
moBt  be  reversed. 

DIXON,  J..  (dlss'-nOng.)  The  plaintiff, 
WQUam  Goodenoue  J,  and  Sarah,  his  wife, 
were  riding  along  a  public  street  across  the 
railroad  of  the  defendant.  In  a  wagon  drawn 
by  a  horse  Whlcii  was  driven  by  the  hus- 
band, when  a  collision  between  the  vehicle 
and  a  train  6t  the  defendant  occurred,  and 
the  wife  recelvrd  severe  bodily  Injury.  This 
suit  was  brou,','ht  to  recover  compensation 
for  the  Injury  thus  suffered  by  the  wife,  and 
a  Tordlct  was  obtained  assessing  her  dam- 
ages at  $2,700,  upon  which  a  Judgment  was 
rendered  that  she  recover  that  sum  against 
the  defendant  On  writ  of  error  to  review  this 
judgment,  the  only  serious  question  presented 
on  the  record  is  whether  the  trial  Justice  erred 
In  charging  the  Jury  that,  unless  the  husband 
was  acting  as  agent  of  the  wife,  his  negli- 
gence was  not  Imputable  to  her.  It  is  In- 
sisted by  the  defendant  that  such  negligence 
should  bo  so  Imputed,  because  of  the  mar- 
riage relation,  and  the  legal  necessity  there- 
from arising  of  Joining  the  husband  as  a 
plaintiff  in  the  suit  The  argument  rests 
upon  the  premise  that  the  hu8l>and  has  a 
legal  interest  in  the  cause  of  action,  and  In 
whatever  compensation  may  be  recovered, 
and  thence  is  deduced  the  conclusion  that 
the  husband's  contrlbntory  negligence  must 
preclude  iiny  reooveiy.    I  deny  the  premise. 

It  must,  of  course,  be  remembered  that 
we  are  not  dealing  with  the  damages  which 
a  husband  sustains  by  the  physical  injury 
of  his  wife,  such  as  the  expenses  of  her  cure, 
and  the  loss  of  her  8«vice  and  society. 
These  must  be  sued  for  by  the  hnsband  alone, 
(except  as  onr  statute  permit*  them  to  be 
Joined  with  such  a  cause  of  action  as  is  now 
befbre  ns.)  Against  the  husband's  daim  for 
those  damages  no  donbt  his  contrlbntory  neg- 
ligence would  be  a  defense.  But  the  canse 
of  action  now  under  consideration  Is  the  di- 
rect Injury  to  the  wife's  person,  and  the  loss 
which  she  as  an  individual  th»eby  suffers. 
In  such  a  cause  of  action,  and  In  any  recov- 
ery at  law  thereupon,  the  husband,  I  thlnlt, 
has  no  legal  interest  It  may  be  assumed 
that  snch  a  cause  of  action,  before  it  Is 
merged  In  a  Judgment,  does  not  come  within 
the  legal  notion  of  "property."  In  Black- 
■tooc's  daislflcation  of  the  various  kinds  of 
property  (2  BL  Oomm.  438)  he  ranges  dam- 
ages for  injury  sustained  as  property  ac- 
quired and  lost  by  suit  and  Judgment  at  law, 
saying  tliat,  although  the  injured  party  has 
a  right  to  damages  the  instant  he  receives 
the  Injury,  and  this  right  is  given  by  the 
law  of  nature,  yet  a  Judgment  is  necessary 
to  caarest  this  rlgtkt  into  "property."  So  far 
as  this  (daaslflcatlon  excludes  from  the  legal 
deflnltton  of  property  a  right  to  damages  for 
aa  injury  to  property,  it  has  been  criticised, 
but  with  regard  to  an  injury  to  tbe  person 


it  seems  to  be  generally  seeded  as  correct 
Assuming  Its  correctness,  onr  married  wo- 
men's acts,  which  relate  to  a  wife's  property 
only,  do  not  affect  the  right  to  these  dam- 
ages before  Judgment,  and  therefore  we  must 
consider  whether  the  husband  had  a  legal 
interest  in  such  damages  at  common  law. 
'  It  must  be  admitted  that  the  husband  was 
a  necessary  party  to  be  Joined  with  his  wife 
in  a  suit  for  the  recovery  of  such  damages. 
But  this  was  not  because  of  his  legal  in- 
terest in  the  damages.  He  was  a  necessary 
coplalntlff  with  his  wife  tn  all  suits  at  law 
for  the  vindication  of  her  rights.  Even 
when  be  had  relinquished  his  power  over  his 
wife's  rights,  he  was  so  Joined.  Inneil  v. 
Newman,  4  Bam.  ft  Aid.  419.  And  after  our 
statute  had  terminated  the  husband's  Inter- 
est In  his  wife's  property,  but  before  the  lat- 
ter statute  authorizing  a  tnorried  woman  to 
sue  alone  toe  her  property,  it  was  necessary 
that  her  husband  should  be  J(rined  as  a  co- 
plaintiff;  so  that  the  necessity  of  Joining  him 
In  the  suit  is  not  indicative  of  any  l^al  In- 
terest In  the  canse  of  action.  As  is  fre- 
quently stated  in  the  booHu,  he  Is  Joined  for 
the  sake  of  conformity.  It  may  also  be  ad- 
miitted  that,  unless  he  had  surrendered  his 
power,  the  husband  could  settle  toe  the  dam- 
ages, or  could  release  the  wrongdoer  ttom 
respcmsiblllty  to  the  wife.  Southworth  v. 
Packard,  7  Mass.  95;  Anderson  t.  Anderscm, 
11  Bush,  827;  Beach  v.  Beach,  2  Hill,  260; 
BaUard  v.  RusseU,  38  Me.  198.  This,  how- 
ever, arose,  not  frmn  the  thewy  that  the 
damages  belonged  to  the  husband,  but  firom 
the  power  which  be  had  over  all  rights  at 
action  belonging  to  his  wife.  He  could  make 
them  his  by  reducing  them  to  his  own  po*. 
session.  Settling  toe  the  damages  was  so 
reducing  them,  and  releasing  the  wrongdoer 
was  deemed  equivalent  to  settlement  The 
distinction  between  a  husband's  power  over 
bis  wife's  rights  In  action  and  a  legal  Inter- 
est in  them  forms  the  basis  of  decision  In 
Stall  V.  Fulton,  80  N.  J\  Law,  430,  and 
Peterson  v.  Mulford,  86  N.  J.  Law,  481, 
where  it  was  held  that  the  husband's  cred- 
itors had  no  claim  on  such  rights  of  the 
wife,  unless  the  husband  had  chosen  to  ex- 
ercise his  power  over  them  so  as  to  make 
them  his  own.  If,  without  the  exercise  of 
such  power,  those  rights  were  the  proijerty 
of  the  husband,  the  claims  of  his  creditors 
could  not  have  been  denied.  Having  thus 
noticed  those  rules  of  the  common  law  whdch 
might  seem  to  favor  the  contention  of  the 
defendant,  and  having  shown  that  they  pre- 
suppose nothing  antagonistic  to  the  dictate 
of  nature  that  comp«)sati<m  for  a  personal 
injury  should  belong  to  the  person  injured, 
it  must  further  be  noticed  that  there  are 
rules  of  common  law  which  clearly  recog- 
nise this  natural  claim  as  legally  subeisUng 
in  the  case  of  married  women.  In  an  ac- 
tion for  a  iMttery  m:  other  p«-sonal  tort  done 
to  the  wife  the  wife  must  Join.  Bac.  Abr. 
tit  "Baron  &  Feme,"  p.  306.    She  must  Join  be- 
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cause  she  !■  the  m«:ltorloTis  cause  of  action, 
the  husband  Joining  for  conformity  only. 
Dengate  v.  Gardiner,  4  Mees.  &  W.  6.  If 
the  husband  dies  befwe  or  pending  the  suit, 
the  right  of  action  surviTes  to  the  wife. 
Bac.  Abr.  tit  "Baron  &  Feme,"  p.  304.  But 
if  the  wife  dies  before  or  pending  suit,  the 
right  of  action  ds  extinguished.  Id.  p.  306; 
Stroop  V.  Swarts,  12  Serg.  &  B.  76.  In  view 
of  the  common-law  maxim,  "actio  perso- 
nalis moritur  cum  persona,"  these  rules 
plainly  indicate  to  whom  the  right  of  action 
b^ongs.  Because  it  surrlTes  the  husband, 
it  is  not  his;  it  dies  with  the  wife,  because 
it  is  hers.  I  conclude,  then,  that  at  com- 
mon law  the  husband  has  no  legal  intereirt  in 
the  right  or  cause  of  action  which  accrues 
to  a  married  woman  for  a  tort  to  her  per- 
son. He  has  some  power  over  it,  but  no 
legal  Interest  in  it 

I  have  said  that  our  married  women's  acts 
do  not  seem  to  affect  this  right  of  action; 
yet  it  would  be  entirely  in  accord  with  the 
spirit  of  those  laws  if  by  Judicial  construc- 
tion their  terms  were  made  to  embrace  it 
That  the  legislatiure  should  have  placed  all 
a  wife's  real  and  personal  property,  and  the 
rents,  issues,  and  profits  thereof,  beyond  her 
husband's  power  of  disposal,  and  made  them 
her  sole  and  separate  property,  as  though 
she  were  a  single  woman,  and  should  have 
left  this  most  intimate  right,  which  concerns 
her  very  existence,  unsecured  to  her,  can  be 
reasonably  accounted  for  only  on  the  ground 
Of  inadrertence.  But  the  defendant's  argu- 
ment Is  rested  also  upon  the  supposition  that 
the  husband  has  a  legal  interest  in  the  com- 
pensation recovered  In  a  suit  for  his  wife's 
personal  injury.  This  support  lilcewlse.  In 
my  opinion,  fails.  When  a  recovery  has 
taken  place,  when  the  cause  of  action  has 
become  merged  in  a  Judgment  then  I  think 
our  married  women's  acts  t)ecome  operative 
upon  it  As  already  stated,  the  Judgment  is 
property,  and  all  property  received  or  ob- 
tained by  a  married  woman,  in  any  manner 
whatsoever,  belongs  by  force  of  the  statute 
to  her  alone,  as  if  she  were  a  single  woman. 
It  may  be  suggested  that  the  Judgment  be- 
ing recovered  by  the  husband  and  wife  to- 
gether, the  property  is  not  received  or  ob- 
tained by  the  wife,  within  the  meaning  of 
the  statute.  The  same  thing  might  be  urged 
with  respect  to  a  chattel  given  by  a  third 
person  to  the  wife,  but  delivered  to  the  hus- 
band for  her.  At  common  law  it  would  have 
been  absolutely  his.  But  now,  I  presume, 
he  would  be  deemed  a  mere  agent  in  the 
transaction,  and  the  chattel  would  be  hers. 
Simlhirly,  in  this  case,  the  husband  ap- 
pears with  hds  wife  in  obtaining  the  prop- 
erty, but  it  is  obtained  on  her  account  and 
for  her;  and  within  any  Just  view  of  the 
statute  it  is  obtained  by  her,  and  not  by  her 
her  husband.  Reason  seems,  therefore,  to 
lead  to  the  conclusion  that  the  husband  has 
no  legal  interest  in  such  a  Judgment  as  is 
now  before  us. 


Turning  to  previous  Judicial  decisions, 
th^  appear  to  tend  In  the  dh:ectlon  above 
pointed  oat  Counsel  for  the  defendant  re- 
lies upon  Carlisle  v.  Sheldon,  38  Vt  440; 
Peck  V.  Railroad  Co.,  50  Conn.  379;  City  of 
Joliet  V.  Seward,  86  111.  402;  and  Yahn  v. 
City  of  Ottumwa,  60  Iowa,  429,  15  N.  W. 
257.  While  in  these  oases  it  was  said  that 
the  negligence  of  a  husband  driving  would 
be  imputed  to  the  wife  riding  with  him,  yet 
In  every  case  the  imputcbillty  was  placed, 
not  on  the  relation  of  husband  and  wife,  but 
on  that  of  driver  and  passenger.  This  will 
be  seen  by  a  quotation  from  the  opinion  in 
Carlisle  v.  Sheldon,  which  Is  the  only  case 
of  husband  and  wife  cited  in  the  other  de- 
cisions. The  Vermont  court  said:  "The 
wife  stands  in  no  different  position  from 
that  which  she  would  occupy  if  the  driv- 
er of  the  vehicle  in  which  she  was  car- 
ried had  been.  Instead  of  her  husband,  one 
employed  for  that  purpose.  •  *  •  If  she 
had  been  a  passenger  In  a  stage  coach  on 
this  occasion,  and  had  received  the  same  in- 
Jury,  •  *  •  the  driver  would  be  treated 
as  being  her  agent  •  *  *  There  is  noth- 
ing in  the  marital  relation  which  would 
change  the  situation  of  the  wife  in  respect 
to  her  husband's  negligence  under  such  cii-- 
cumstances,  for  the  same  consequences 
would  have  followed  if  the  relation.  Instead 
of  being  that  of  husband  and  wife,  bad  been 
that  of  parent  and  child,  or  master  and 
servant  or  if  she  had  been  an  entire  stran- 
ger." This  is  substantially  the  doctrine  of 
Thorogood  v.  Bryan,  8  C.  B.  115;  and.  If 
that  doctrine  had  been  repudiated  In  Ver- 
mont as  it  has  been  In  New  Jersey,  (Rail- 
road Co.  V.  Steinbrenner,  47  N,  J.  Law,  161.) 
It  may  fairly  be  inferred  from  the  language 
above  quoted  that  Carlisle  v.  Sheldon  and 
the  cases  followltag  it  would  have  been  de- 
cided differently.  I  have  found  only  two 
cases  where  the  decision  rested  on  the  mere 
relation  between  husband  and  wife,  and  only 
one  of  these  is  directly  on  the  point  pre- 
sented by  the  case  in  hand.  Both,  however, 
tend  to  corroborate  the  opinion  which  I  have 
formed.  In  Everts  v.  Sverts,  3  Mich.  580, 
it  was  held,  in  an  action  by  husband  and 
wife  for  an  assault  upon  the  wife,  that  no 
act  or  words  of  the  husband,  unless  the  wife 
was  privy  to  or  participant  in  them,  could  be 
proved  in  mitigation  of  damages.  In  Hoag 
V.  Railroad  Co.,  Ill  N.  Y.  199,  18  N.  B.  648, 
an  action  by  an  administrator  of  a  mairled 
woman  to  recover  damages  for  her  death, 
caused  by  the  negligence  of  the  defendant, 
it  was  adjudged  that  the  contributory  negli- 
gence of  the  husband  in  carelessly  driving 
across  the  railroad  track,  whereby  his  wife, 
a  passenger  in  his  vehicle,  was  Idlled,  was 
not  imputable  to  the  wife,  and  so  did  not 
bar  the  suit  of  her  administrator.  Yet  un- 
der the  New  York  statute,  as  under  oura, 
what  would  have  defeated  the  action  of  the 
injured  pers(m  in  case  death  had  not  ensued 
would  defeat  the  action   of    the  admlals- 


Digitized  by 


Google 


N.J.) 


STOUT  t».  SLOCUM. 


trator.  Both  upon  reason  and  authority, 
then,  I  think  the  Jury  In  the  trial  of  this 
case  were  properly  Instructed  that  the  con- 
tributory negligence  of  the  husband  consti- 
tuted no  defense.  The  judgment  below 
should  be  affirmed. 


(SI  N.  J.  B.  88) 

STOUT  et  al.  v.  SLOOUM. 
(Court  of  Chancery  of  New  Jersey.     Nov.  27, 


JUDOXBIiT— SOCITABLB  ReUBV— RbMASD  TO 

Wkono  Court. 
Judgment  being  entered  in  the  common 
pleas  on  a  case  certified  from  the  circuit,  the 
case  was  returned  to  the  circuit,  where  de- 
fendant moved  to  open  the  judgment.  The 
chief  justice  denied  the  motion,  and  ordered 
the  case  remanded  to  the  common  pleas.  De- 
fendant had  no  notice  of  the  remand  till  after 
execution  was  issued  and  the  time  had  elapsed 
in  which  he  could  ^ve  bond  on  bringing  error. 
EM  that.  In  the  absence  of  a  showing  of 
mcfitdrious  defense,  the  court  of  chancery 
could  not  enjoin  process  on  the  Judgment,  on 
the  ground  that  the  remand  to  the  common 
pleas  was  improper. 

Bin  by  R.  T.  Stout  and  another  against 
Britton  Slocum  to  enjoin  execution  on  a 
judgment   Bill  dismissed. 

Chauncey  H.  Beasley,  for  complainants. 
James  Steen,  for  defendant 

BIBD,  V.  O.  The  object  of  this  blU  Is  to 
OTO'come  a  judgment  at  law,  which  cannot 
be  relieved  against  at  law,  although  it  is 
said  to  have  been  irregularly  obtained, 
whether  such  Inability  results  from  the  neg- 
lect of  the  attorney  or  the  mlstalce  of  the 
judge.  The  Judgment  was  obtained  In  the 
court  of  common  pleas,  upon  a  cause  whloh 
was  certified  to  that  court  from  the  circuit 
The  judgment  being  so  obtained,  the  case 
was  again  returned  to  the  circuit  and,  after 
it  was  so  in  the  circuit  court,  a  rule  was 
asked  for  directing  that  the  Judgment  should 
be  opened.  The  chief  Justice  denied  the  mo- 
'tion,  and  the  order  denying  such  motion  also 
Induded  dlrectlohs  that  the  cause  ■  be  re- 
manded to  the  common  pleas,  when  it  is 
aOeged  It  ought  to  have  been  remanded  to 
the  circuit  supposing  it  was  in  the  circuit 
This  mistake  or  irregularity  of  the  court  was 
unknown  to  the  defendant  In  the  suit  at 
law,  the  complainant  in  this  suit  and  the 
execution  was  issued  out  of  the  common 
pleas,  and  a  levy  taken  upon  the  property 
ot  the  defendant.  This  fact  brought  to  his 
attention  the  exact  situation,  but,  when  he 
learned  that  the  Judgment  had  been  entered 
in  the  common  pleas,  16  days  had  elapsed, 
so  that  he  was  deprived'  of  the  statutory 
rll^t  to  give  bond  to  the  plaintiff  upon  tak- 
ing a  writ  of  error. 

Upon  the  return  of  the  order  to  show  cause 
In  this  case  why  the  suit  at  law  should  not 
be  restrained  till  the  determination  of  the 
rights  of  the  parties,  it  was  Insisted  that 
this  was  a  proper  case  tor  the  interference 


of  a  court  of  equity  to  restrain  proceedings 
at  law.  There  seems  to  be  nothing  in  the 
case  to  warrant  this  court  in  interfering. 
To  say  nothing  about  otho:  defects  In  the 
bill,  and  the  proofs  verifying  the  fact  of 
the  judgment  and  orders,  there  is  not  a  sin- 
gle allegation,  nor  ia  shadow  of  proof,  that 
the  complainants  had  the  slightest  merits  In 
their  defense  to  the  action  at  law.  This  is 
fundamental.  Equity  never  undertakes  to 
relieve  a  defendant  against  a  Judgment  at 
law,  unless  he  can  show  merits.  Mere  ac- 
cident or  mistake  or  irregularity  Is  not  un- 
der any  consideration  sufficient  In  the  case 
of  Insurance  Co.  v.  Hodgson,  7  Cranch,  336, 
Chief  Justice  Marshall  said:  "Without  at- 
tempting to  draw  any  precise  line  to  which 
courts  of  equity  will  advance,  and  which 
they  cannot  pass,  in  restraining  parties  of 
availing  themselves  of  Judgments  obtained 
at  law,  it  may  safely  be  said  that  any  fact 
which  clearly  proves  It  to  be  against  con- 
science to  execute  a  Judgment  and  of  which 
the  Injured  party  could  not  have  availed 
himself  at  law,  but  was  prevented  by  fraud 
or  accident  unmixed  with  any  fraud  or  neg- 
ligence In  himself  or  his  agmts,  will  justify 
an  application  to  a  court  of  chancery.  On 
the  other  hand.  It  may  with  equal  certainty  be 
laid  down  as  a  general  role  that  a  defense 
cannot  be  set  up  in  equity  which  has  been 
fully  and  fairly  tried  at  law,  although  it 
may  be  the  opinion  of  that  court  that  the 
defense  ought  to  have  been  sustained  at 
law."  2  Story.  Eq.  Jnr.  {  887;  1  High,  InJ. 
S  U.4.  There  is  not  a  single  fact  set  forth 
In  the  bill  or  affidavit  to  lead  the  mind  of 
the  court  to  conclude  that  the  judgment  of 
the  common  pleas  was  In  any  particular 
wrong,  or  that  it  would  be  against  con- 
science to  enforce  it.  Besides,  In  this  case, 
it  appears  by  the  bill  itself  that  upon  the 
application  for  a  rule  to  show  cause  why  the 
judgment  should  not  be  opened,  the  chief  ' 
Justice  refused  to  entertain  the  motion.  This 
Is  very  strong  proot  that  the  judge  who 
heard  the  application  was  satisfied  with  the 
judgment  It  certainly  would  be  an  imheard 
of  proceeding  for  this  court  to  attempt  in  any 
particular  to  review  the  proceedings  of  a  court 
of  law,  when  it  has  jurisdiction  of  the  cause 
and  the  parties.  But  it  is  said  that  there  was 
a  mistake  made  by  the  circuit  judge  in  re- 
manding the  cause  to  the  common  pleas.  In- 
stead of  allowing  it  to  remain  in  the  circuit 
I  think  that  this  Is  as  much  a  mistake 
or  oversight  of  the  counsel  for  the  defend- 
ant in  the  cause  as  an  oversight  or  mistake 
upon  the  part  of  the  circuit  judge.  He  made 
the  application  for  the  order,  and,  fating,  he 
left  It  to  the  counsel  of  the  other  side  to 
prepare  and  present  such  an  order  as  he  saw 
fit.  It  clearly  was  the  business  of  the  apply- 
ing counsel  to  see  that  an  order  was  drawn 
in  conformity  to  the  rights  of  his  client,  even 
though  the  decision  of  the  court  was  adverse. 
But  it  Is  claimed  that  up<xi  reading  the 
provisions  of  the  statute,  and  the  various 
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orders  of  fhe  oonrt.  It  win  appaar  that  tba 
order  signed  by  the  chief  jnstice,  remanding 
the  cause  to  the  oommon  pleas,  Instead  of 
to  the  clrcnlt,  was  In  that  particular  er- 
roneous; and  that,  because  of  that  error,  the 
counsel  of  the  defendant  In  the  suit  at  law 
was  misled  for  so  long  a  period  of  time  that 
he  was  deprived,  by  the  atriot  rules  of  law, 
of  any  redress.  Aa  the  case  stands,  this 
leaves  It  for  this  court  to  assume  that  the 
chief  Justice  committed  this  error;  or,  if  It 
does  not  amount  to  this.  It  Is  an  assumption 
that  this  court  has  the  power  to  review  the 
action  of  the  chief  Justice  in  this  particular, 
and  to  declare  that  the  order  which  be  signed 
was  Irregular  and  unlawful  I  am  not  aware 
that  any  court  of  equity  has  ever  gone  so 
far.  The  order  to  show  cause  will  be  dis- 
charged, and  the  bill  dismissed,  with  costs. 

(GS  N.  J.  u  ISO 

HCarON  T.  HBSTON. 
(Court  of  Chancery  of  New  Jersey.     Nov.  27, 
1893.) 
Wbits— Fraudulbni  Sbkvice— Divokcs. 
Petitioner  for  divorce  wrote  to  his  wife 
in  another  state,  asliing  her  to  meet  him  at  a 
certain  place  within  the  state;    and,  she  com- 
plying,  petitioner  did  not  meet  her,   but   the 
sheriff  did,  and  served  citation  on  her.    HM, 
that  the  service  should  be  set  aside  as  fraud- 
ulent. 

Bill  bj  Joshua  Heston  against  Clara  B. 
Heston  for  divorce;  On  motion  to  set  aside 
service  of  citation.    Motion  granted. 

Samnd  Walker,  Jr.,  for  complainant  Wil- 
liam Holt,  for  defendant 

BIRD,  y.  C.  The  motl<Mi  In  this  case  Is  to 
set  aside  the  service  of  a  citation  because 
such  service  was  procured  by  circumvention 
and  fraud.  The  defendant  was  Uvlng  in 
Pennsylvania  with  her  father-in-law,  and  the 
I>etltianer,  having  filed  his  petition  for  di- 
vorce, wrote  her,  asking  her  to  meet  him  at 
a  certain  place  in  the  dty  of  Trenton.  She 
came  into  the  state,  and  attended  at  the  place 
designated  by  the  petitioner  in  bis  letter. 
The  petitioner  did  not  meet  her,  as  was  im- 
plied In  his  letter  that  he  would,  but  the 
sheriff  was  there  In  attendance,  and  served 
a  process  of  citation  and  copy  of  the  petition 
upon  her.  I  think  that  when  the  process 
of  the  courts  is  procured  to  be  served  by  such 
devices,  it  is  always  characterized  as  fraud- 
ulent, and  will  not  be  recognized.  I  think 
,  that  this  should  especially  be  the  rule  in 
'  courts  of  equity.  The  motion  will  be  grant- 
ed, with  costs. 

(62  N.  J.  S.  m 
GARRISON   v.   FARMEIRS'   MTPT.   FIRB 

INS.  CO.  OF  SALKM  COUNTY. 

(Supreme  Court  of  New  Jersey.     Nov.  IS, 

1893.) 

iRscaAxcu—RsiiBWAL— Conditions— ALTBBAVioir 

OT  BiriLDISO. 

'  1.  Where  a  policr  of  fire  insurance  is  re- 
newed from  year   to   year,  the  description  of 


the  insured  property  in  the  original  policy 
mast  be  applied  to  the  condition  of  the  prop- 
erty at  the  date  of  tlie  last  renewal. 

2.  A  building  was  described  In  a  policy  as 
a  sawniill,  siie,  29  by  48  feet.  The  portion 
used  for  a  sawmill  was  first  built.  Then  an 
addition  was  bnllt  onto  the  old  building,  with 
no  partition  between  the  two  portions.  In  the 
lower  story  of  the  new  part,  and  in  the  upper 
story  of  both  parts,  was  placed  machinery  for 
a  sash  and  blind  manufactory.  The  size  of 
the  whole  structure  was  43  by  48  feet  but  the 
size  of  each  part  did  not  appear.  Held,  that 
the  insurance  was  upon  the  entire  structure, 
and  so  the  new  part  is  not  to  be  regarded  as  a 
distinct  building,  the  existence  of  which  brealcs 
the  warranty. 
(Syllabus  by  the  Court) 

Action  on  a  iiolicy  of  Insurance  by  William 
F.  Garrison  against  the  Farmers'  Mutual 
Fire  Insurance  Company  of  Salem  County. 
After  verdict  for  plalntur,  defendant  ob- 
tained a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted.    Rule  discharged. 

Argued  February  term,  1S93,  before  the 
CHIEF  JUSTICE,  and  DIXON,  MAOIB,  and 
REED,  JJ. 

J.  H.  Huffman  and  W.  D.  Bldmnnds,  for 
plaintitr.    C.  H.  SInnickson  and  M.  P.  Grey, 

for  defendant 

UEED,  J.  This  action  Is  upon  a  policy  of 
fire  insurance.  The  policy  was  originally 
written  in  July,  1888,  for  one  year.  It  was 
renewed  yearly,  the  last  renewal  having 
been  made  In  July,  1891,  for  one  year.  The 
property  insured  was  destroyed  by  fire  on 
the  following  January  30th.  The  main  de- 
fense Interposed  at  the  trial  was  that  there 
was,  in  the  policy,  a  misdescription  of  the 
property  insured,  wblOb  avoided  the  oontract 
of  insurance. 

The  building  was  described  as  a  sawmill. 
The  evidence  showed  conclusively  that  at 
the  time  the  policy  was  originally  written, 
and  for  nearly  three  years  afterwards,  a 
part  of  the  building  used  as  a  sawmill  was 
also  used  as  a  sash  and  blind  factory.  It  . 
was  uncontradicted  that  the  rate  of  insur- 
ance for  a  sash  and  blind  factory  was  nearly, 
if  not  quite,  double  the  rate  for  a  sawmill. 
One  of  the  conditions  attached  to  the  policy 
la  this:  "If  he  [the  insurer]  should  cause 
the  subject  Insured  to  be  described  in  the 
policy  otherwise  than  It  really  Is,  so  that 
the  same  will  be  charged  at  a  lower  premium 
than  otherwise  proposed,  or  such  description 
be  false  or  fraudulent,  such  insurance  will  be 
void  and  of  no  effect"  Th^  plaintiff,  how- 
ever, Insisted  that  there  was  no  such  use 
of  any  part  of  the  building  on  or  after  July, 
1891,  the  date  of  the  last  renewal.  The  trial 
Justice  charged  that  the  policy  in  respect  to 
description  of  the  Insured  property  must 
be  read  aa  of  the  date  of  the  last  renewal; 
that  the  question  for  the  Jiuy  was  whether, 
at  that  date,  the  building  was  used  as  a 
sash  and  blind  factory.  If  it  was  not  so 
used,  then  the  description  of  the  building 
as  a  sawmill  was  correct  The  Jury  found 
that  it  was  used  then  and  subsequently  only 
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as  a  aawm^J.  To  this  part  of  tbe  charge  an 
exception  waa  sealed. 

We  see  no  error  In  tbia  construction  of 
tbe  contract  It  la  indeed  tmo  that  tbe  terms 
of  tbe  old  contract  were  continned  in  the 
new;  bat  the  riak  aanimed  under  the  aid 
contract  expired  with  It,  and  each  renewal 
was  the  beginning  of  a  new  risk.  Noyes  v. 
Insurance  Co.,  54  N.  Y.  668.  So  far  as  the 
descriptive  clauses  were  concerned,  they  are 
properly  applicable  to  the  Insured  premises 
at  tbe  time  of  tbe  assumption  of  tbe  new 
contract 

Again,  It  was  tbe  subject-matter  of  aA 
exception  that  tbe  court  charged  that  falsity 
in  description,  which  under  tbe  terms  of 
this  condition  avoided  tbe  policy,  was  an 
intentional  false  description.  But  Inasmuch 
as  tbe  falsity  of  the  description  of  the  In- 
sured building  was  Ignored  by  tbe  Jury  in 
its  general  finding  for  tbe  plaintiff,  there  is 
no  ground  for  tbe  exception.  Tbe  effect  of 
tbe  verdict  appears  In  this  way:  The  Jury 
was  charged  that.  Inasmuch  as  It  was  uncon- 
tradicted that  tbe  rate  of  insurance  tor  a 
sash  and  blind  factory  was  greater  than  for 
a  sawmill.  It  follows  that,  If  the  mill  was 
improperly  described  as  a  sawmill  because 
of  Its  use  also  as  a  sash  and  blind  factory, 
this  misdescription  avoided  the  policy.  The 
finding  of  the  Jury  necessarily  Involved  the 
finding  that  there  was  no  misdescription  In 
this  respect,  and  therefore  there  could  be  no 
falsity  in  such  description. 

It  is  contended,  further,  that  there  was  a 
misrepresentation  which,  under  the  third  con- 
dition, avoided  the  policy.  This  condition 
provides  that  "If  any  person  Inswlng  any 
property  In  this  company  shall  make  any 
misrepresentation  or  concealment  in  the  ap- 
plication, or  otherwise,  such  assurance  shall 
be  void."  It  appears  in  the  testimony  that 
a  two-story  building  was  first  erected,  in  the 
lower  story  of  which  was  placed  tbe  sawing 
machinery.  Afterwards,  alongside  of  this 
building,  another  structure,  two  stories  in 
height,  was  erected,  in  the  lower  stnd  upper 
stories  of  which,  as  well  as  In  tbe  upper 
story  of  tbe  bxifldlng  first  *ected,  the  plan- 
ing and  other  machinery  of  tbe  sash  and 
blind  business  was  placed.  The  buildings 
were  completed  at  the  time  the  original  In- 
surance policy  was  executed.  In  the  appllca'' 
tlon  It  Is  stated  that  there  are  no  other  build- 
ings near  the  insured  property.  There  were 
no  other  buildings  near,  unless  the  last-erect- 
ed structure  is  to  be  regarded  as  a  building 
distinct  from  the  first-erected  building,  and 
the  Insurance  Is  confined  to  tbe  latter-named 
boUding.  The  building  last  erected  was  Joined 
to  tbe  first.  There  was  no  partition  between 
them.  The  upper  story  of  both  was  used 
for  machinery  belonging  to  the  sash  and 
blind  business.  The  entire  structure  was 
designed  to  be  used  for  the  combined  busi- 
ness of  sawing  lumber  and  manufacturing 
sash  and  blinds.  It  Is  true  that  the  size  of 
tbe  building  Insured,  as  stated  In  the  applica- 


tion, is  29  by  4S  feet,  and  the  size  of  the 
combined  buildings  Is  actually  48  by  48  feet 
But  it  does  not  appear  In  tbe  testimony  that 
the  dimensions  first  mentioned  are  appli- 
cable to  the  sawmill  portion  of  the  structure; 
It  does  not  appear  what  the  dimensions  of 
each  part  are;  so  that  for  the  purpose  of  fire 
Insurance  the  entire  sthicture  can,  in  my  Judg- 
ment, be  regarded  only  as  a  single  building^. 
Mr.  Hand,  a  witness  for  the  defendant,  Is  an 
Insurance  agent,  and  as  such  bad  made  a 
survey  of  this  property  for  another  company. 
Ho  was  asked,  "What  was  tbe  character  of 
that  building,— was  It  In  more  than  one 
part,  or  not?"  He  replied,  "Well,  It  la  what 
I  should  call  one  building,— frame  building, 
—as  an  insurance  agent"  In  his  report  to 
his  company  he  so  treats  It  as  a  single  build- 
ing 43  by  48  feet  in  size.  Mr.  Reuben  Town- 
Send,  who  made  the  survey  for  the  present 
Insurance,  referred  to  bis  memorandum  of 
that  survey.  He  was  asked,  "What  sised 
building  did  you  find  there?"  and  replied, 
"I  see,  by  my  notes  here,  42  by  48,  two 
stories."  He  then  mentions  an  additional 
one-story  lean-to,  13  by  15,  which  was  a  roof 
attached  to  the  entire  building,  under  which 
wood  was  sawed.  So  I  conclude  that  the 
structure,  although  parts  were  erected  at 
different  times,  was  clearly,  for  Insurance 
purposes,  '  a  single  structure,  and  was  so 
treated. 

The  remaining  Inquiry  Is,  what  effect  has 
the  misdescription  of  the  size?  It  was  by 
some  inadvfertence  described  in  the  applica- 
tion as  a  building  29  by  48,  when  its  dimen- 
sions were  really  43  by  48  feet  This  ques- 
tion must  I  think,  be  .answered  by  an  ap- 
peal to  tbe  terms  of  tbe  first  condition  al- 
ready set  out  If  this  misdescription  caused 
tbe  Insurance  to  be  charged  at  a  lower  pre- 
mium than  would  have  been  charged  if  tbe 
building  had  been  properly  described.  It 
avoided  tbe  policy;  otberwise,  not  This 
question  was  left  to  the  Jury,  and  the  verdict 
displays  its  finding  that  It  did  not.  The 
misrepresentations  which,  by  the  terms  of 
the  third  condition  attached  to  the  policy, 
Ipso  facto  avoid  It,  must  be  referred  to  other 
misrepresentations  than  tboee  of  mere  de- 
scription of  the  premises;  otherwise,  tbe  first 
condition  wotild  not  only  be  a  nullity,  but 
would  be  entlt-ely  misleading.  Tbe  rule 
shovdd  be  discharged. 


(S3  N.  J.  B.  1$») 
GREEN  V.  TUIiANE  et  al. 
(Qoort  of  Chancery  of  New  Jersey.     Dec.  12, 
1893.) 
Gift  intbr  Vivos. 
T.    deposited    with    Q-.    three    coupon 
jttODds,  together  with  a  paper  signed  by  him- 
self,   as    lollows:    "Irving    deposited    in    the 
hands  of  C.   S.  G.   three  $1,000  bOftds  of  the 
state  of  New  Jersey,  I  hereby  anthorlze  and 
direct  him,  in   case  of   my  death,    to   deliver 
said  bonds  to  Miss  M.  P,  and  her  sister  A.  C, 
to  be  equally  divided  between  them.     Dated 
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May  18,  1873.  [Sgnt  __  , 
matured  January  L  1898.  Q.  collected  the 
coupons  during  T.'s  lifetime^  and  paid  the  pro- 
ceeds to  T.  Altts  T.'s  death  (March,  1887) 
the  bonds  were  daimed  b7  T.'s  personal  repre- 
sentatives, and  by  the  ladies  mentioned  in  the 
paper.  BM,  that  the  latter  were  entitled. 
(Syllabus  by  the  Court.) 

BUI  of  Interpleader  by  Ellen  O.  Oreen,  ex- 
ecutrix of  Caleb  S.  Green,  deceased,  against 
Paul  M.  Tolane  and  another,  administrators 
of  the  estate  of  Paul  Tulane,  deceased,  and 
Frances  F.  CUfton,  executrix  of  Marien  Pas- 
sage, deceased,  and  ot  Addalde  C.  Clifton, 
deceased,  to  determine  tlie  rights  of  defend- 
ants to  certain  bonds  in  the  custody  of  com- 
plainant Heard  on  pleadings  and  proofs  in 
open  court    Decree  for  defendant  Clifton. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  PITNEY,  V.  O.: 

The  pleadings  and  evidence  disclosed  the 
following  facts:  Paul  Tulane,  late  of  Prince- 
ton, was,  in  his  lifetime,  a  friend  and  bene- 
factor of  two  sisters,  residents  of  the  same 
town,  Mrs.  Adelaide  C.  Clifton  and  Miss 
Marien  Passage,  having  for  years  before  his 
death  made  them  a  yearly  allowance  In  cash. 
On  the  16th  of  May,  1873,  he  deposited  with 
the  late  Hon.  Caleb  S.  Green,  of  Trenton, 
Uiree  coupon  bonds  of  tiie  state  of  New  Jer- 
sey, known  as  "war  bonds,"  of  $1,(XX)  each, 
payable  to  bearer,  and  maturing  on  the  1st 
day  of  January,  1893,  numbered,  respectively, 
20,  21,  and  22,  and  at  the  same  time  handed 
to  Judge  Green  a  paper,  signed  by  himself,  in 
these  words:  "Having  deposited  in  the  bands 
of  Caleb  S.  Oreen  three  |1,000  bonds  of  the 
state  of  New  Jersey,  I  hereby  authorise  and 
direct  bUn,  in  case  of  my  death,  to  deliver 
aald  bonds  to  Miss  Marien  Passage  and 
her  sister  Adelaide  Caifton,  to  be  equally 
divided  between  them.  Dated  May  15,  lS7a 
Paul  Tulane."  There  is  no  evidence  to  show 
that  at  the  date  of  the  deposit  Mr.  Tulane 
was  sick,  or  in  any  peril  or  fear  of  Imme-. 
diate  death.  During  Mr.  Tulane's  lifetime, 
either  Judge  Green  or  his  son,  who  was  his 
law  partner,  cut  the  interest  coupons  from 
these  bonds,  and  paid  the  proceeds  to  Mr. 
Tulane.  He  died  March  27,  1887.  The 
bonds  still  remained  In  Judge  Green's  hands^ 
and  came  into  the  hands  of  his  executrix, 
the  complainant,  at  his  death,  In  1891.  Both 
Mrs.  Adelaide  CJifton  and  Miss  Passage  sur- 
vived Mr.  Tulane,  but  each  died,  testate,  be- 
fore Judge  Green.  The  defendant  Mrs. 
Frances  F.  CUfton  was  named  executrix 
of  the  will  of  each.  The  administrators  of 
Mr.  Tulane,  and  Mrs.  F.  F.  CUfton,  as  exec- 
utrix of  Mrs.  Adelaide  CUfton  and  of  Miss 
Passage,  each  claimed  the  bonds  from  Judge 
Green  In  his  Ufetime,  and,  after  bis  death, 
ttom  his  executrix,  whereupon  she  filed  her 
bill  against  them,  praying  that  she  might  be 
permitted  to  deliver  the  bonds  Into  the  cus- 
tody of  the  court,  and  be  discharged,  and 
that  the  contending  parties  might  interplead, 
eta  The  contestants  answered,  setting 
fortb  their  respective  claims,  and  the  cause 


was  brought  to  hearing  at  one  time  on  all 
the  Issues.  After  hearing  the  evidence,  aa 
order  was  made  at  once  for  the  deUvery  Into 
the  custody  of  the  court  of  these  bonds, 
which  was  done,  and  the  court  took  time 
to  consider  the  rights  of  the  defendants. 

WlUlam  M.  Lanning,  for  complainant 
John  F.  Hageman,  Sr.,  tind  John  F.  Hage- 
man,  Jr.,  for  defendant  Mrs.  CUfton.  W.  D. 
HoH^  for  defendant  Tulane's  adminlstratois. 

PITNET,  V.  0.,  (after  stating  the  facts.) 
The  rules  of  law  governing  this  case  are  well 
settled,  and  it  seems  to  me  that  the  result  of 
their  appUcatlon  Is  not  open  to  doubt  The 
case  is  one  of  gift,  pure  and  simple,  and 
there  Is  not  a  particle  of  consideration,  ei- 
ther meritorious  or  valuable.  The  simple 
question,  then,  is,  was  the  gift  so  far  com- 
pleted by  the  unrevoked  acts  of  the  donor 
that  It  is  considered  in  law  to  be  complete? 
The  rule  la  weU  settled  that,  in  order  to 
make  a  perfect  gift,  it  must'be.  If  a  chat- 
tel, so  far  deUyered,  or.  If  real  estate,  so 
completely  conveyed,  that  the  title  vests  in 
the  donee  without  any  aid  from  this  court 
as  against  the  donor  or  his  or  her  heir  or 
personal  representative.  If  anything  more 
must  be  done  by  the  donor  in  order  to  vest 
the  title,  so  that  the  donee,  or  his  cv  her 
heir  or  personal  representative,  shaU  do  some 
further  act,  then  the  gift  is  not  complete. 
This  is  so  wheth»  the  gift  be  direct  or  by 
means  of  a  trust  either  in  a  tliird  person  or 
in  the  donor  liimaelf.  1  Perry,  Trusts,  {f 
9&-«8,  100.  In  the  section  last  cited,  Mr. 
Perry  says:  "If  the  donor  or  settlor  propose 
to  make  a  stranger  the  trustee  of  his  prop- 
erty, and  the  property  is  a  legal  estate, 
capable  of  legal  transfer  and  deUvery,  the 
trust  is  not  perfectly  created,  unless  the  le- 
gal Interest  is  actuaUy  transferred  to  or 
vested  in  the  trustee.  It  is  not  enough  that 
the  settlor  executed  a  paper  purporting  to 
pass  it,  if  in  fact  the  paper  does  not  have 
that  etFect  The  intention  of  the  settlor  to 
divest  himself  of  the  legal  title  must  be  con- 
summated and  executed,  or  the  court  wiD 
not  enforce  the  trust"  And  Lord  Eldon,  in 
EUlson  V.  EUlson,  6  Yes.  662,  says:  "I  take 
the  distinction  to  be  that  if  you  want  the 
assistance  of  the  court  to  constitute  you  cestui 
que  trust,  and  the  Instrument  is  voluntary, 
you  shoU  not  have  that  assistance  for  the 
ptirpose  of  constituting  you  cestui  que  trust, 
as  upon  a  covenant  to  transfer  stock,  etc.; 
but  If  the  party  has  completely  transferred 
stock,  etc.,  though  it  is  voluntary,  yet,  the 
legal  conveyance  being  effectuaUy  made,  the 
equitable  interest  wlU  be  enforced  by  this 
court"    And  see  Lewln,  Trusts,  *81. 

In  this  case  the  subject  of  the  gift  was  nego- 
tiable bonds,  which  passed  by  deUvery.  No 
writing  or  assignment  on  the  part  of  the 
donor,  or  transfer  on  the  books  of  the  state, 
was  necessary  in  order  to  transfer  the  title. 
When,  therefore,  Mr.  Tulane  deUvered  the 
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bonds  to  Judge  Oreen,  he  pot  it  In  his  power 
to  dispose  of  them,  and  make  title  to  them 
to  anybody  that  he  saw  fit  wlttaont  any  fur- 
ther act  on  the  part  of  Mr.  Tolane.  The  title 
at  law  became  vested  In  Judge  Gr^een.  He 
obtained  It  by  the  yoluntaty  act  of  the  for- 
mer owner  of  the  bonds.  Tnis  seems  clear 
enough.  The  only  qupsdon  Is,  for  whom 
did  Judge  Green  hold  them?  He  never  made 
any  claim  to  them  on  his  own  account,  nor 
does  his  executrix,  and  I  do  not  see  how  the 
admlntetratcHTS  of  Tulane  can  make  any  claim 
to  them  In  the  absence  of  some  paper  sign- 
ed by  Judge  Green,  or  other  proof  that  he 
held  them  In  trust  for  Mr.  Tulone.  It  may 
be  suggested  that  the  fact  that  be  paid  Mr. 
Tulane  the  interest  which  accrued  upon  them 
up  to  his  death  Is  evidence  that  he  did  hold 
tbem  In  trust  for  him.  I  think  that  is  true, 
so  far  as  concerns  the  interest  accruing  up 
to  that  time,  but  In  a  matter  of  trust  It  Is 
easy  enough  to  separate  the  principal  from 
the  interest,  and  the  mere  fact  that  he  paid 
the  interest  to  Mr.  Tulane  goes  no  further 
than  to  show  prima  facte  that  he  held  the 
bonds  for  his  benefit  during  Ills  lifetime. 
But,  then,  Mr.  Tulane  has  himself  declared 
In  writilng  who  were  to  be  the  cestols  que 
tmstent  of  the  bonds  at  and  after  his  death. 
He  has  said  that  they  vere  to  go  to  Mrs. 
Clifton  and  Miss  Passage,  and  he  has  dl- 
ncted  that  the  holder  of  the  legal  title  and 
the  actual  possessor  of  the  bonds  should 
deliver  them  to  those  ladies,  to  be  shared 
between  them  equally;  and  that  paper  he 
never  revoked.  It  Is  not  necessary  now  to 
determine  whether  he  could  have  done  so  at 
any  time  after  notice  had  been  given  to  the 
beneficiaries  in  remainder  of  the  gift,  and 
they  had  formally  accepted  it.  It  Is  enough 
to  say  that  nothing  of  the  kind  was  done, 
and  Panl  Tulane  died  without  having  resum- 
ed possession  of  the  bonds,  or  having  revok- 
ed his  direction  in  writing  that  they  should 
be  delivered  to  the  beneficiaries  named.  The 
result  is  that  the  gift  was  a  complete  one, 
and  lira.  Clifton  to  entitled  to  the  subject  of 
It 

The  Mdy  groimd  npon  which  I  can  oon- 
celve  that  the  gift  can  be  attacked  is  that 
it  was  testamentary  in  Its  nature.  By  the 
terms  of  the  declaration  of  trust,  if  it  be 
viewed  in  that  light,  the  bonds  were  to  be 
ddivered  to  the  beneficiaries  "In  case  of 
my  death."  Inasmuch  as  death  is  a  certain 
event,  that  was  tantamount  to  saying,  "at 
my  death."  Admitting  that  the  result  was 
a  reservation  by  Implication  of  a  life  estate 
to  the  donor,  X  am  still  imable  to  perceive 
how  it  follows  that  the  gift  must,  under  the 
drcnmstances,  be  treated  as  testamentary 
la  its  character.  It  is  quite  competent  for 
one  to  make  a  settlement  on  another  In 
praesentl,  reserving  a  life  estate  to  himself, 
without  bringing  the  affair  within  the  definl- 
ti<m  of  a  "testanwntary  disposition"  or  of  a 
"gift  causa  mortto."  The  authorities  In  sup- 
port of  this  position  are  numerous. 


In  Moore  r.  Darton,  4  De  G«x  ft  8.  617, 

20  Law  J.  Ch.  626,  a  Miss  Darton  loaned 
to  Moore  (the  plaintiff)  £100,  and  he  signed 
the  following  document:  "Received  of  Miss 
Darton,  for  the  use  of  Ann  Dye,  £100,  to  be 
paid  to  her  at  Miss  Darton's  decease,  but  the 
interest  at  four  per  cent  to  be  paid  to  Miss 
Darton."  Underneath  was  written:  "I  ap- 
prove the  above.  Betty  Darton."  Tills  docu- 
ment was  given  to  Miss  Darton.  The  money 
was  not  paid  to  her  in  her  lifetime.  After 
Miss  Darton's  death.  It  was  held  by  Vice 
Chancellor  Knight  Bruce  that  Moore  was  a 
trustee  for  Ann  Dye  for  £100.  He  said: 
"The  consequence  is  that  Mr.  Moore,  hav- 
ing received  this  money,  became  trustee  of 
it  for  the  use  of  Miss  Darton  for  life,  and, 
subject  to  her  life  interest  for  the  use  of 
Ann  Dye,  whom  I  think  entitled  according- 
ly." 

Stone  T.  Hackett  12  Gray,  227,  was,  like 
tills,  a  bill  of  interpleader.  The  plaintiff  had 
received  teom  Dr.  Klttredge  several  sliares 
of  stoclu  in  different  railroads,  and  had  sign- 
ed a  memorandum  to  the  effect  tliat  the  said 
several  shares  were  purchased  with  the  mon- 
ey of  Dr.  Kittredge,  and  (page  228)  "are  in 
my  hands  in  trust  for  the  following  purposes 
and  uses,  that  to  to  say:  The  income  and 
dividends  on  said  several  shares  are  to  be 
paid  to  the  said  Kittredge  during  hto  life- 
time." At  his  decease,  they  were  to  be  di- 
vided among  various  charitable  institutions; 
and  then  It  adds:  "Said  Kittredge  retaining 
the  right  to  modify  said  uses,  or  to  rev<die 
said  trust"  And  it  was  held  that  the  char- 
itable beneficiaries  were  entitled;  and,  after 
showing  that  the  gift  was  complete,  the 
learned  Judge  who  spoke  for  the  court  pro- 
ceeds, (page  232:)  "Nor  are  we  able  to  see 
any  force  in  the  suggestion  that  the  trust 
which  the  donor  created  in  some  of  its  fea- 
tures looked  to  a  disposition  of  the  property 
which  was  the  subject  of  the  gift  after  hto 
death.  We  iuiow  of  no  principle  of  tow 
which  renders  such  a  transfer  of  property 
Inter  vivos  invalid.  The  entire  Jus  dispo- 
nendl  was  In  the  donor.  Perhaps,  If  there 
were  any  facts  to  show  that  the  transaction 
was  Intended  to  be  testamentary  in  Its  char- 
acter, and  was  entered  into  for  the  purpose 
of  evading  the  provtolon  of  law  regutoting 
the  execution  of  last  wills  and  testaments, 
there  might  be  some  ground  for  impeachhig 
the  validity  of  the  conveyance,  and  withhold- 
ing the  sanction  of  the  court  from  the  trusts 
which  the  donor  Intended  to  establish.  But 
it  is  not  necessary  to  determine  thto  ques- 
tion, because  there  to  no  evidence  from  whidi 
any  such  intent  on  the  part  of  the  donor  in 
the  present  case  can  be  inferred." 

In  Dickerson's  Appeal,  115  Pa.  St  198,  8 
AtL  64,  the  decedent  by  declarations  in  writ- 
ing, signed  by  himself,  and  placed  with  the 
securities,  and  by  having  the  bonds  regto- 
tered  on  the  boolis  of  the  company  In  hto 
name,  as  trustee  for  his  children,  there  con- 
stituted himself  a  trustee  of  certain  nego- 
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tiable  bonds,  of  which  he  retained  the  p<w- 
session,  and  which  were  found  among  hts 
papers  after  his  death.  It  was  held  that  the 
trust  must  be  enforced,  though  he  retained 
the  actual  use  of  tlie  Income  during  his  lifer 
time. 

Barlow  t.  Loomls,  JS  Fed.  677,  decided  by 
Judge  Wheeler,  in  the  United  States  cljfcuit 
court  for  the  district  of  Vermont,  was  this: 
The  testator,  on  three  several  occasions,  de- 
livered and  transferred  to  the  defen'dant 
Loomls  certain  stocks  and  bonds,  and  in 
each  case  took  written  declarations  from 
Loomls,  In  two  of  them  providing  that  Loom- 
la  should  bold  the  stocks  and  bonds  in  trust 
to  pay  the  interest  and  dividends  to  the  tes- 
tator during  bis  lifetime,  and  at  his  decease 
to  transfer  them  to  the  other  defendants  in 
the  cause,  and.  In  the  third  case,  that  Loomls 
should  hold  the  bonds  for  the  benefit  of  the 
other  defendants  at  the  death  of  the  testator, 
the  testator  reserving  the  right  to  demand 
and  have  the  Income  while  he  should  live, 
and  to  revoke  the  trust  altogether,  and  have 
the  bonds  returned  to  him,  If  he  should  so 
elect  Loomls  paid  the  income  to  Barlow 
during  his  life.  He  did  not  revoke  the  trust, 
but  died  leaving  the  stocks  and  bonds  In  the 
possession  of  Loomls.  The  bill  was  brought 
to  have  the  stocks  and  bonds  brought  Into  the 
assets  of  the  estate,  so  that  the  complain- 
ant, who  was  the  residuary  legatee,  might 
have  the  benefit  of  them.  Judge  Wheeler 
said:  "The  sole  inquiry  is  as  to  the  effect 
of  what  he  (the  testator)  did  do.  He  could 
control  the  disposition  of  his  estate  after  his 
death  only  by  will,  executed  according  to  the 
statute  of  wills;  but  he  could  divest  himself 
of  this  property  during  life  by  mere  delivery 
and  transfer,  such  as  he  fully  accomplished. 
Had  there  been  no  reservations,  there  would 
have  been  no  question.  But  these  reserva- 
ttons  were  all  optional  and  personal  to  him- 
self. If  he  did  not  exercise  his  right  to 
them,  they  were  gone.  He  died  without  ex- 
ercising the  right,  and  it  expired  with  him, 
leaving  the  property  absolutely  gone  out  of 
his  estate,  and  wholly  beyond  the  complain- 
ant's rights." 

In  Olough  ▼.  Clough,  117  Mass.  83,  decedent 
handed  to  his  brother,  the  defendant,  $800, 
of  which  he  had  repaid  him  in  his  lifetime 
$400,  and,  as  to  the  balance,  set  up  that  It 
had  been  given  to  him  by  his  brother,  the 
decedent.  In  trust  for  bis  minor  son,  with 
instructions  to  invest  and  hold  the  same  till 
the  son  should  be  21  years  old,  and  then  to 
pay  the  same  to  him  with  all  accumulations. 
The  plaintiff  requested  the  judge  to  Instruct 
the  Jury  "that  if  they  found  that  the  deceased 
directed  the  defendant.  In  case  he  died,  to 
keep  the  money,  and  give  It  to  the  child  if 
he  lived  to  be  twenty-one  years  of  age,  and. 
If  be  did  not,  to  divide  it  between  the  mother 
and  sister  of  the  deceased,  that  would  not 
be  in  law  a  gift  to  the  child,  mother,  or  sis- 
ter, and  that  such  a  disposition  could  only  be 
made  by  will,"— which  the  Judge  declined  to 


d&    There  wan  a  Terdiot  for  the  defendaat, 
and  that  verdict  was  sustained. 

In  Davis  v.  Ney,  125  Mass.  BOO,  the  do-' 
ceaaed,  Mary  Ney,  a  depositor  In  a  savings 
bank,  delivered  h^  bank  books,  accom- 
panied by  an  assignment  of  her  deposits;  to 
one  Emery,  upon  the  oral  agreement  that 
he  should  draw  for  her  what  money  she 
wanted  during  her  lifetime,  and  pay  the 
balance.  If  any,  left  at  her  death,  to  hex 
son-  In  pursuance  of  this  agreement,  Em- 
ery paid  Mary  Ney  certain  suuis  of  money 
before  her  death,  and  the  balance  remaining 
after  her  death  he  paid  to  her  son,  who  was 
appointed  executor  of  her  will.  The  court 
said:  "The  delivery  of  the  bank  books  to 
Emery,  accompanied  by  an  assignment,  con- 
stituted a  valid  gift,  and  gave  to  him  a  com- 
plete tltl0  In  the  fund  represented  by  the 
books.  In  form,  the  conveyance  to  Emery 
was  absolute;  but  It  appears  from  the  state- 
ment of  facts  that  It  was  accompanied  by 
an  oral  agreement,  between  Mrs.  Ney  and 
Emery,  that  he  should  pay  her  during  her 
life  such  sums  as  she  wanted,  and  that,  up- 
on her  death,  be  should  pay  over  the  balance 
to  her  son.  The  ap];>ellant  contends  that 
this  was  not  a  complete  gift;  that  it  was  an 
attempt  to  evade  the  statute  of  wills;  and 
that  the  transaction  was  a  mere  form,  the 
nominal  title  being  In  Emery,  and  the  reaJ 
ownership  and  possession  being  In  Mrs. 
Ney."  And,  further  on:  'It  does  not  ap- 
pear, upon  tlie  case  stated,  that  It  was  the 
intent  of  Mrs.  Ney  to  make  a  disposition  of 
this  property  In  Its  nature  testamentary,"— 
and  held  that  the  son  was  entitled  to  It 

This  ruling  was  followed  In  Gerrlsh  T. 
Institution,  128  Mass.  159.  At  page  163  the 
judge  says:  "In  the  case  at*  bar,  the  claim- 
ants offered  to  prove  declarations  of  the 
testator  made  to  them  at  different  times.  In 
language  which  fairly  implied  that  he  In- 
tended to  give  to  chem  an  Immediate  equita- 
ble title  In  the  principal  fund,  reserving  only 
the  Income  for  life.  These  declarations  de- 
fine the  nature  of  the  trust  assumed,  and 
show  that  a  testamentary  disposition  of  the 
property  was  not  intended." 

In  Gllman  v.  McArdle,  99  N.  X.  451,.  2  N. 
E.  464,  a  married  woman  placed  In  the  hands 
of  McArdle  a  sum  of  money,  with  directions 
to  hold  it  for  the  support  and  maintenance  - 
of  herself  and  her  husband  as  long  as  they 
lived,  and,  after  the  death  of  the  survivor  of 
them,  to  use  the  residue  to  pay  their  funeral 
expenses,  the  erection  of  suitable  monuments 
to  their  memories,  and  to  expend  the  amount 
remaining  in  his  hands,  after  such  payments, 
for  Roman  Catholic  masses  to  be  said  for 
the  repose  of  the  souls  of  herself  and  her 
husband.  Both  the  wife  and  husband  died, 
and  there  was  a  considerable  balance  left 
In  the  hands  of  McArdle,  and  this  suit  was 
brought  by  the  administrator  of  the  original 
donor  to  recover  It  Judge  Rapallo,  in  his 
opinion,  at  p.ige  459,  99  N.  T.,  and  page  467, 
2  N.  E.,  uses  this  language:    "The  learned 
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Judge  who  rendered  the  Judgment  in  tbe 
present  case  expressed  the  opinion  that  the 
disposition  In  question  would  have  created 
a  valid  trust  If  contained  In  a  wIU,  though 
not  valid  under  the  circumstances  of  this 
case  as  a  disposition  Inter  vivos;  but  It  seems 
to  us  that  any  trust  of  property  which  would 
be  valid  if  created  by  wlU  can  be  created 
by  the  owner  of  the  property  in  his  lifetime, 
provided  it  is  then  to  go  into  operation,  al- 
though it  Is  to  be  executed  after  his  death, 
and  that,  in  the  case  of  money  or  personal 
property,  it  may  be  created  by  oral  agree- 
ment, accompanied  by  a  transfer  or  deliv- 
ery of  the  property,  and  that  such  delivery 
will  pass  tbe  title  to  tbe  property,  and  that,' 
as  a  trust,  its  validity  is  to  be  tested  by  the 
same  rules,  whether  it  be  created  by  will  or 
by  contract  inter  vivos." 

Other  authorities  In  the  same  direction 
were  cited  in  the  elaborate  and  valuable 
briefs  of  the  counsel  for  Mrs.  Clifton,  but  the 
foregoing  suffice. 

I  win  advise  a  decree  in  favor  of  Mrs.  Clif- 
ton, and  that  the  administrators  of  Tulane 
pay  the  costs  of  this  suit.  Including  the 
■mount  of  costs  iwld  to  the  complainant,  aU 
of  which  have  been  incurred  by  their  un- 
warranted demand  upon  tbe  complainant  for 
the  possession  of  these  bonds. 


(S2  N.  J.  B.  IM) 

WHEE2LEB  ft  WILSON  MANUF'O  CO.  v. 

FILER  et  al. 

(Court  of  Cliancery  of  New  Jenw.     Nov.  22, 

1883.) 

HOKTaAOaS— FOKBCLOSCBB  —  PLBADine — Pabtiks. 

L  The  fact  that  a  bill  to  foreclose  a  mortr 
gage  alleges  nothing  in  terms  against  a  de- 
rendant  against  whom  it  prays  process  is  not 
ground  for  demurrer,  if  he  is  informed  by  the 
notice  annexed  to  his  subpoena  that  he  is  made 
a  party  because  he  holds  a  mortgage  on  the 
premises,  and  claims  some  Hen  therennder. 

2.  In  a  bill  to  foredose  a  mortgage,  a 
prayer  for  relief  and  discovery  against  "said 
defeudants  hereinafter  named  can  only  refer 
to  defendants  already  mentioned,  and  not  to 
a  defendant  mentioned  merely  in  the  following 
prayw  for  pnicess. 

Bin  by  the  Wheeler  &  Wikon  Mannfactur. 
tog  Company  against  Johnson  H.  FUer, 
David  S.  Coney,  and  others  to  foreclose  a 
mortgage.  Said  Ooney  demurs.  Demurrer 
overruled. 

Tbe  other  fhcts  fully  appear  In  the  follow- 
tog  statement  by  FITNSnr,  Y.  O. 

This  is  a  bill  to  foreclose,  by  mortgagee 
against  mortgagor,  based  on  an  ordinary 
legal  mortgage,  duly  signed  and  sealed  by 
tbe  defendant,  conveying  certain  lands  to 
secure  the  debt  The  bill  contains  no  allega- 
tion that  any  other  person  besides  the  mort- 
gagor claims  any  lien  upon,  or  to  have  any 
interest  in,  the  mortgaged  premises.  The 
prayer  for  relief  Is  the  ordinary  one  for 
•ale,  etc.,  and  that  the  defendants  l>e  fore- 
diosed,  etc.,  and  Is  dh-ected  against  "said 
defendants  hereinafter  named."   In  tbe  list 


of  defendants  against  whom  process  is 
prayed,  and  which  follows  the  prayer  for  re- 
lief, but  nowhere  else  In  the  bill,  is  found 
the  name  of  David  S.  Coney.  Annexed  to 
the  subpoena  is  a  notice  or  ticket  addressed 
to  Coney,  under  the  ninth  section  of  tbe 
chancery  act,  stating  that  he  is  made  a  party 
because  he  holds  a  mortgage  upon  the  prem- 
ises described  in  the  bill,  and  by  virtue  there- 
of claims  to  have  some  Uai  upon  or  Inter- 
est in  the  mortgaged  premises.  Ttils  sub- 
poena, with  the  ticket  or  notice,  was  re- 
turned, duly  served  upon  Coney.  Oon^  now 
demurs,  and  "for  cause  of  demurrer  shows 
that  the  said  bill  of  complaint  contains  no 
allegation  of  any  Idnd  whereby  it  appears 
that  the  said  David  &  Coney  is  a  proper 
or  necessary  party  defendant  thereto,  and 
that  the  said  bill  contains  no  allegations 
of  any  kind  against  the  said  David  S.  Coney, 
and  that  there  is  nothing  therein  contained 
that  the  said  David  8.  Coney  should  be  re- 
quired to  answer.  Wherefore,  and  for  di- 
vers other  good  causes  of  demurrer  apiiear- 
ing  in  the  said  bill,  this  defendant  doth 
demur  thereto,  and  humbly  prays  the  judg- 
ment of  this  honorable  court  whether  he 
should  be  compelled  to  make  any  further 
or  other  answer  to  said  bill,  and  prays  to 
be  hence  dismissed,  with  bis  costs  and 
charges  in  this  bebaU  most  wrongfully  sus- 
tained." 

W.  Berault,  for  complainant  H.  S.  Alvwd, 
for  defendant  Coney. 

PITNEY,  V.  0.,  (after  stattng  the  facts.) 
My  first  impression  was— and  I  sp  expressed 
It— that  tho  demurrer  was  wdl  taken,  but 
sabseqn^it  reflection  and  consideration  lead 
me  to  a  contrary  conclusion.  It  Is  undoubt- 
edly the  general  rule,  as  expressed  by  Lord 
Redesdale,  (Mitt  Ch.  PI.  p.  160.)  that  "the 
plaintiff  must  show  some  claim  of  Interest 
to  the  defendant  In  the  subject  of  the  suit, 
which  can  make  him  liable  to  the  plaintifCs 
demands,  or  the  defendant  may  demur." 
And  Justice  Story,  following  this  authority, 
says  (Story,  Eq.  PL  )  519)  that  an  objection 
may  be  taken  by  demurrier  to  the  substance 
of  tbe  bill  for  want  of  Interest  of  the  defend- 
ant to  the  subject-matter  of  the  suit  And 
see  section  262;  also.  Hare,  Disc.  {  2,  p.  *66; 
Danlell,  Ch.  Pr.  p.  *321  et  seq.  An  «camlna- 
tlon,  however,  of  the  context  of  these 
writers,  and  of  the  cases  cited  by  them, 
shows  that  this  rule  is  applied  by  the  com'ts 
only  to  cases  where  ^ther  discovery  Is 
sought  for  the  purpose  of  obtatoing  evidence, 
or  some  specific  relief  is  prayed  against  tbe 
defendant  personally.  Now,  a  bQl  to  fore- 
close differs  from  such  a  bill,  to  that  it  Is 
a  proceeding  in  rem,  and  the  defendants  are 
made  parties  only  because  they  claim  to  have 
an  interest  in  the  subject-matter.  No  per- 
sonal relief  is  usually  prayed  against  them, 
and  none  is  prayed  In  this  case.  Nor  is  the 
bill  here  (me  for  discovery.    It  prays  none 
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against  this  defendant,  and  manifestly  waa 
not  Intended  as  an  instrument  for  obtaining 
evidence.  The  necessity  for  connecting  the  de- 
fendant In  some  way  with  the  subject-matter 
of  the  suit,  when  he  Is  to  be  Interrogated  about 
It,  is  manifest,  because,  if  he  know  nothing 
personally,  it  is  idle  to  Interrogate  him.  Any 
defendant  who  is  made  a  party  because  he 
claims  an  Interest  in  the  mortgaged  premises 
may  disclaim  such  Interest,  and  be  dis- 
charged, with  his  costs.  If  he  have  not  plead- 
ed simply  for  the  purpose  of  making  costs. 
Danlell,  Ch.  Pr.  pp.  •706,  ♦709,  and  cases 
cited.  Where  a  complainant  in  a  foredosore 
suit  attempts  to  state  why  he  makes  a  per- 
son claiming  a  Uen  upon  or  interest  In  the 
mortgaged  premises  a  party,  he  may  do  so 
either  by  simply  stating  that  such  party 
claims  some  interest  In  or  lien  upon  the  mort- 
gaged premises,  without  attempting  to  specify 
It,  (2  Jones,  Mortg.  {  1473,)  or  he  may  specify 
It  according  to  his  information  and  belief. 
The  former  is  quite  sufficient,  for  the  simple 
reason  that  it  Is  no  part  of  the  complain- 
ant's duty  to  undertake  to  set  out  the  defend- 
ant's case.  The  defendant  has  no  right  to 
have  complainant  descritm  It,  and  If  he  at- 
tempts to  do  it  his  statement  docs  not  bind 
the  defendant,  for  he  may  nevertheless,  and 
in  many  cases  must,  for  his  proper  protec- 
tion, set  It  out  again  In  due  form  in  his  an- 
swer. But  while,  from  the  very  nature  of 
the  case,  there  is  no  duty  or  necessity  laid 
upon  the  complainant  to  describe  in  his  bill 
the  defendant's  claim,  nevertheless  the  prac- 
tice of  so  doing,  which  has  prevailed  so  long 
in  this  state,  is  a  good  one,  and  tends  to  save 
the  costs  of  an  answer,  and  serves  to  notify 
the  other  defendants  of  the  character  or  all 
the  claims  made  against  the  property.  It 
should  not  be  discouraged.  But  this  consid- 
eration cannot  change  the  real  nature  of  the 
case,  which  is  that  the  complainant,  when  he 
has  stated  bis  mortgage,  has  stated  his  case, 
and  made  out  his  right  to  the  aid  of  the  court 
against  the  mortgaged  premises,  and  all  per- 
sons Interested  In  them;  and  the  nature  of 
the  claims  made  by  other  parties  to  the 
premises  Is  not  a  part  of  his  case.  The  mere 
fact  that  they  have  such  claims  is  all  that  is 
necessary  in  order  to  authorize  him  to  bring 
them  into  court  Now,  the  insertion  of  a 
name  In  the  prayer  for  process  seems  to  me 
to  amount,  by  implication,  to  an  allegation 
that  such  person  does  claim  an  interest  In 
the  premises,  and  also  that  It  is  subsequent 
to  the  complainant's  mortgage,  for,  unless  he 
have  such  claim,  he  should  not  be  made  a 
party.  But  whether  I  am  right  or  not  in 
this  notion  that  the  mere  insertion  of  the 
name  In  the  prayer  for  process  is  in  effect 
an  allegation  that  the  defendant  claims  an 
interest  in  the  premises.  It  seems  to  me  that 
the  defendant  in  this  case  cannot  say  that 
he  is  Injured  by  the  omission  to  state  in  the 
bill  the  reason  for  making  him  a  party,  when 
he  has  tiiat  information  by  the  notice  or 
ticket  annexed  to  the  subpoena,  and  served 


with  it.  This  notice  Is  Jnst  as  serviceable  to 
him  In  that  behalf  as  if  the  information  It 
contained  had  been  placed  In  the  bill,  and  I 
am  unable  to  see  how  its  absence  from  the 
bill  entitles  him  to  demur.  The  object  of  a 
demurrer  is  to  defend  a  party  against  a  de- 
mand, protect  his  rights,  and  save  him  costs 
and  trouble;  In  short,  to  serve  some  iiseful 
purpose,  and  not  to  enable  his  solicitor  to 
make  complainant's  solicitor  pay  him  a  bill 
of  costs  for  an  oversight  that  cannot  possibly 
harm  him,  or  cause  him  the  least  Inconve- 
nience or  expense. 

One  Grould  was  named  a  defendant  in  the 
same  manner  as  was  the  demurrant,  and  was 
served  with  a  notice  attached  to  the  sub- 
poena stating  that  he  was  made  a  party  be- 
cause he  held  a  Hen  claim  upon  the  mort- 
gaged premises;  and  he  has  promptly  an- 
swered, setting  out  his  claim,  and  alleging 
that  it  is  prior  to  complainant's  mortgage, 
and  praying,  as  he  has  a  right  to,  if  it  is 
prior,  to  be  entirely  dismissed  from  the  suit, 
with  costs.  It  is  difficult  to  see  how  he  was 
injured  by  the  omission  to  state  his  claim  in 
the  bill. 

There  are  other  circumstances  which  seem 
to  be  equally  fatal  to  the  demurrer.  It  Is 
doubtful,  to  say  the  least,  whether  upon  the 
language  of  the  prayer  for  relief  and  discov- 
ery, which  names  no  defendants,  but  says, 
merely,  "said  defendants  hereinafter  named," 
either  relief  or  discovery  is  prayed  against 
demurrant  He  certainly  does  not  come  with- 
in the  description  of  "said  defendants,"  for  he 
had  not  been  previously  named  In  the  bill; 
and  it  would  seem  that  the  words  which  fol- 
low, "hereinafter  named,"  ought  to  l>e  cwi- 
strued  as  referring  only  to  those  previously 
named,  as  indicated  by  the  word  "said."  To 
construe  them  as  including  more  is  to  deny 
all  force  to  the  word  "said."  If,  then,  by 
the  true  construction  of  the  blU,  neither  re- 
lief nor  discovery  Is  prayed  against  demur- 
rant, there  is  nothing  In  It  for  him  to  de- 
fend, and  nothing  to  demur  to,  for  a  demur- 
rer is  a  defense;  and  it  seems  dear  enough 
that  there  can  be  no  sort  of  relief  decreed 
against  a  party  against  whom  none  is 
prayed.  If  this  view  is  correct,  then  the  real 
error,  If  any,  of  which  demurrant  has  a 
right  to  complain,  is  the  award  and  Issuance 
of  process  against  him  without  stating  in  the 
bill  any  reason  for  so  doing;  and.  If  the  stat- 
utory notice  or  ticket  annexed  to  the  sub- 
poena is  inefficient  to  cure  such  defect,  then 
his  remedy,  if  he  had  no  interest  in  the  mort- 
gaged premises,  was  to  move  the  court  to 
strike  his  name  from  the  prayer  for  process, 
and  to  suppress  the  process  itself,  or  to 
strike  his  name  from  it,  if  it  be  joined  with 
others  there.  If  he  had  an  interest  in  the 
premises,  wlilch  he  desired  to  protect,  he 
could  answer,  and  set  out  that  interest  in 
his  own  way.  From  whatever  direction, 
then,  we  consider  the  iminteresting— liecause 
technical  and  unmerltorlou»— question  raised 
by  this  demiurrer,  we  find  It  to  be  bad.    I 
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will  adviae  an'  ordo:  that  tbe  detnurrer  be 
oyemiled,  with  costs,  unless  the  complainant 
aliall  desire  to  amend,  in  wfaicb  case  it  will 
be  upon  terms  that  demurrant  consent  that 
such  amendment  be  made  without  costs. 

(52  N.  J.  EL  E2) 

WINTERS  T.  EARL. 

(Court  of  Chancery  of  New  Jersey.     Dec  11, 

1893.) 

MoBTOAOB  —  Dbbd  Absolctx  in  Fork  —  Paboi. 

Etidence— Burden  or  Proof— Costs. 

1.  A  deed  absolute  on  its  face,  executed  as 
a  security,  will  be  declared  to  be  a  mortgage. 

2.  The  fact  that  the  deed  was  Ixecuted  as 
a  security  may  be  proved  by  parol  evidence. 

3.  The  burden  of  proof  in  such  a  case  rests 
on  the  party  alleging  that  the  deed  is  not  what 
it  purports  to  be  on  Its  face. 

i.  On  a  bill  to  redeem,  the  general  rule  is 
that   the   mortgagor  will   be   required    to  pay 
costs,  but  this  rule  may  be  dispensed  with  when 
the  mortgagee's  conduct  has  been  oppressive. 
(SyllabuB  by  the  Court.) 

BUI  by  Collins  Winters  against  William  H. 
Karl  to  have  a  deed  absolute  in  form  de- 
clared a  mortgage.  Heard  on  pleadings  and 
proofs  in  open  court  Decree  for  complain- 
ant 

Francis  J.  Swayze,  for  complainant 
Charles  M.  Woodmff,  for  defendant 

VAN  FLEET,  V.  0,  The  object  of  this 
suit  is  to  haye  a  deed  absolute  on  its  face 
declared  to  be  a  mortgage.  The  principle 
is  well  established  that  if  a  debtor  makes  a 
conveyance,  absolute  on  its  face,  to  hts  cred- 
itor as  a  security  for  a  debt,  the  deed  will 
be  considered  in  equity  to  be  a  mortgage, 
and  the  fact  that  it  was  executed  as  a  se- 
curity, and  not  as  an  unconditional  convey- 
ance, may  be  established  by  parol  evidence. 
Phillips  T.  Hulsizer,  20  N.  J.  Eq.  308,  and  the 
cases  there  cited.  Any  legal  means  of  proof 
may  be  used  to  establish  the  fact  that  the 
deed  was  executed  as  a  security.  In  the  ab- 
sence of  a  written  defeasance,  the  evidence 
in  such  cases  usually  consists  of  the  declara- 
tions of  the  grantee;  the  relations  sub^st- 
Ing  between  tbe  parties  at  the  time  the  deed 
was  executed;  tbe  retention  by  tbe  grantor, 
subsequent  to  the  execution  of  the  deed,  of 
the  possession  of  the  land,  and  the  exercise 
of  dominion  over  it  In  making  improvements 
and  repairs,  paying  taxes,  and  the  like;  tbe 
value  of  the  property  compared  with  the  con- 
sideration actually  paid  or  allowed;  an  \m- 
derstanding  that  the  consideration  should  be 
repaid;  and  the  payment  of  Interest  on  it 
subsequent  to  the  date  of  the  deed.  Sweet 
T.  Parker,  22  N.  J.  Bq.  453.  The  burden  of 
proof  is,  of  course,  on  the  party  claiming 
that  the  deed  is  not  what  it  purports  to  be 
on  its  face,  and,  in  order  to  prevail,  his  proof 
must  outweigh  that  of  bis  adversary. 

Tbe  deed  in  question  was  made  by  the 
complainant  to  tbe  defendant  on  the  8th  day 
of  June,  1889,  and  conveyed  about  eight  acres 
of  rough  land,  with  a  small  house,  the  whole 


being  then  worth  not  much  over  $500.  The 
.  complainant  was  a  laborer,  who  occasionally 
drank  to  eccess,  and  the  d^endant  was  the 
proprietor  of  a  saloon  and  restaurant. 
When  the  deed  was  made,  the  land  was  in 
process  of  foreclosure.  Tbe  person  who  was 
prosecuting  the  foreclosure  suit  had  pur- 
chased the  mortgage  for  the  purpose  of  fore- 
closing it  He  wanted  to  get  rid  of  the  com- 
plainant as  a  neighbor,  and  he  foreclosed 
the  mortgage  in  order  that  he  might  buy  the 
land  at  the  foreclosure  sale,  and  then  expel 
the  complainant  from  it  Tbe  complainant 
knew  that  this  was  the  purpose  of  the  fore- 
dosure,  and,  as  was  natural,  desired,  with 
strong  desire,  to  defeat  it  Through  a  third 
person  he  applied  to  the  defendant  for  help. 
This  person  testifies  that  he  asked  the  de- 
fendant, on  behalf  of  the  complainant,  to 
furnish  the  money  required  to  take  up  tbe 
mortgage,  and  that  the  defendant  after  two 
or  three  interviews,  promised  to  furnish  suf- 
ficient money  to  help  the  complainant  "out 
of  the  scrape."  The  complainant  says  that, 
when  tbe  deed  was  made,  it  was  distinctly 
understood  between  the  defendant  and  him- 
self that  the  deed  was  to  stand  as  a  security, 
the  same  as  a  mortgage,  and  that,  when  he 
repaid  the  defendant  the  money  advanced 
to  take  up  the  mortgage,  he  was  to  have  his 
property  back,  and  that  the  defendant  said 
all  he  wanted  in  tbe  mean  time  was  the  .In- 
terest on  his  money.  The  complainant  fur- 
ther says  that  when  he  signed  the  deed  the 
defendant  promised  to  give  him  "articles" 
to  show  that  he  held  the  deed  as  a  security, 
but  that  the  defendant  has  never  performed 
bis  promise.  Tbe  defendant,  on  tbe  con- 
trary, denies  that  the  deed  was  executed  as 
a  security,  but  be  admits  that  he  made  a 
promise  to  reconvey.  When  first  asked  to 
state  tbe  bargain  under  which  the  deed  was 
made,  the  defendant  said:  "There  was  no 
bargain,  only  that  he  didn't  want  Mr.  French 
to  have  the  property."  (Mr.  French  was  the 
complainant  In  the  foreclosure  suit)  Subse- 
quently, the  defendant  said  he  told  the  com- 
plainant, when  the  deed  was  executed,  that 
whenever  he  wanted  to  sell  tbe  property  he 
would  give  him  the  first  chance  to  buy,  and 
that  the  complainant  replied  be  i^ould  give 
as  much  as  anybody.  This  is  the  position 
In  which  the  evidence  of  the  parties  them- 
selves puts  the  case.  The  evidence  of  the 
complainant  shows  that  the  deed  was  exe- 
cuted as  a  security,  while  the  defendant  says 
it  was  executed  as  an  unconditional  convey- 
ance, and  that  the  only  right  the -complain- 
ant retained  rested  on  a  parol  promise  that 
he  might  repurchase  the  property,  provided 
he  would  pay  as  much  as  any  other  person. 
But  there  is  other  evidence  tending  to  show 
the  real  diaracter  of  the  deed.  Two  differ- 
ent persons  applied  to  the  defendant,  about  a 
year  after  the  execution  of  tbe  deed,  to  pur- 
chase tbe  land.  To  the  first  he  said  that  he 
could  not  sell  then,  because  the  complainant 
had  a  right  to  redeem  the  land,  but  be  would 
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let  the  vpTfiicant  know  when  Ihe  complain- 
ant's right  to  redeem  bad  expired.  On  croes- 
examlnatlon  this  witness  somewhat  changed 
his  evidence.  On  being  aslLed  whether  the 
defendant  did  not  say  that  the  reason  he 
could  not  sell  was  because  be  had  promised 
to  convey  to  the  complainant,  and  that  be 
had  the  preference,  he  replied  that  the  de- 
fendant did  say  so;  but  he  subsequently  testi- 
fied thait,  while  he  could  not  repeat  the  words 
used  by  -the  defendant,  the  fact  they  con- 
veyed to  his  mind  was  that  the  complainant 
had  a  right  to  have  his  property  on  repay- 
ing, within  a  time  limited,  the  money  whldi 
the  defendant  had  advanced.  The  other  ap- 
plicant made  an  offer  of  ^100  for  the  proper- 
ty. The  defendant  hod  paid  $366.  He  declin- 
ed this  offer,  saying  that  he  had  promised  to 
bold  the  property  for  the  complainant,-  and  he 
WBM  going  to  do  It  At  the  time  the  deed  was 
made,  a  tenant  was  in  possession  of  the 
land  under  a  letting  for  three  years,  at  an 
annual  rent  of  |48.  Aft»  the  delivery  of  the 
deed  the  complainant  remained  on  the  land 
with  the  tenant,  and  collected  the  rent,  up 
to  spring  of  1S92.  He  also  paid  the  taxes 
on  tiie  property,  and  imld  to  the  defendant 
the  interest  of  $366,  In  annual  payments,  for 
tliree  years.  The  first  payment  was  made 
June  9,  1800,  (the  deed  was  delivered,  it  will 
be  remembered,  June  8,  1889.)  the  second 
payment  was  made  Jttne  19,  1891,  and  the 
third,  Jime  7,  1892.  For  the  first  payment 
the  defendant  gave  the  complainant  a  receipt 
In  which  be  stated  that  he  had  received  from 
the  oompladnant  $21.96,  "in  full  for  one  year's 
interest"  The  complainant  also,  during  the 
three  years  succeeding  the  delivery  of  the 
deed,  made  permanent  improvements  on  the 
property.  He  had  a  well  dug;  also,  a  ditch 
made,  at  a  cost  of  $15  besides  his  own  labor. 
He  put  windows  In  the  house,  and  also  new 
boards  on  one  of  Its  sides.  He  removed  rocks 
and  stones  from  the  cnrdct.  and  built  a  stone 
fence,  which  added,  as  seems  to  be  undis- 
puted, at  least,  $30  to  the  value  of  the  proper- 
ty. He  also  planted  currant  bushes  and  fruit 
trees.  These  Improreinents  added,  as  the 
proofs  show,  at  l«ist  $100  to  the  value  of  tiie 
property. 

These  facts  corroborate  the  truth  of  the 
complainant's  evidence.  And  go  very  fiir  to 
prove  that  the  defendant's  story  cannot  be 
true.  They  show  that  the  defendant  for 
three  years  recognized  the  $306,  which  he 
had  advanced  to  take  up  the  mortgage,  as  a 
debt  which  the  complainant  owed  him,  by  re- 
ceiving interest  on  it  from  the  complainant, 
and  that  for  the  same  period  he  allowed  the 
complainant  to  deal  with  him  as  though  his 
rights  In  the  land  were  merely  those  of  mort- 
gagee, and  to  exercise  a  dominion  over  the 
land  which  Indicated  thflt  he  waa  Its  owner. 
But  the  dcfendiint  Insists  that  while  the 
course  of  dealing  between  the  complainant 
and  himself  may,  in  some  of  its  aspects,  jus- 
tify the  belief  that  the  relation  existing  be- 
tween' tbem,  In  respect  to  the  land,  was  that 


of  creditor  and  debtor,  yet  sncb,  In  truth,  was 
not  the  fact,  but  that  the  complainant's  aik- 
nual  payments  to  blm  were  not  made  in  dis- 
charge of  Interest,  but  as  payments  in  the 
nature  of  rent  He  says  the  way  these  pay- 
ments happened  to  be  mode  was  tliis:  That 
when  the  deed  was  made  he  did  not  luiow 
the  tenant  in  possession  of  the  land,  nor 
whether  he  was  good  or  not  but  be  knew 
that  the  complainant  boarded  with  talm.  He 
therefore  arranged  with  the  complainant  that 
be  Bhonld  collect  the  rent  of  the  tenant,  and 
out  of  It  pay  the  taxes,  and  the  Interest  on 
the  $3G6  which  he  had  advanced  to  take  up 
the  mortgage,  and  the  balance  the  complain- 
ant might  take  for  keeping  the  property  lit 
repabr,  and  for -his  services  in  taking  care  of 
It  The  complainant  denies  that  any  such  ar- 
rangement was  made  or  suggested.  His  de- 
nial is  srrpported  by  the  probabilities  of  the 
case.  It  Is  manifest  that  the  natural  effect 
of  such  an  arrangement  would  have  been  to 
induce  the  complainant,  if  it  was  true  that 
his  only  right  In  respect  to  the  property  was 
the  bare  right  to  repurchase  it  on  paying  as 
large  a  price  as  any  other  person  might  of- 
fer, to  refrain  from  making  either  repairs  or 
improvements.  Every  addition  he  mnde  to 
the  value  of  the  property  was  so  much  mon- 
ey thrown  away.  Nay,  worse  than  that,  for 
every  dollar  he  added  to  the  value  of  the 
property  lessened  his  chance  of  his  being  able 
to  get  It  back.  By  increasing  the  value  of 
the  prc^erty  he  necessarily  increased  the 
price  which  he  must  pay  on  Its  repurchase. 
The  fact  that  the  complainant  Increased  tbe 
value  of  the  property  by  permanent  Improve- 
ments, to  the  extent  of  at  least  $100,  shows- 
almost  conclusively  that  he  did  not  under- 
stand that  any  audi  arrangement  existed  as 
that  set  up  by  the  defendant  The  defend- 
ant's conduct  shows  also,  I  think,  quite 
strongly,  that  no  such  arrangement  existed. 
He  was  offered,  about  a  year  after  the  deed 
was  made,  $500  tor  the  property.  This  was 
$134  mote  than  he  had  paid,— an  advance  on 
his  Investment  of  $366  quite  sufficient  as  It 
seems  to  me,  to  satisfy  the  greed  of  even 
an  avaricious  perscn.  The  person  who  made 
the  offer  was  eager  to  purchase,  and  able  to 
pay  at  once.  Now,  In  this  situation  of  affairs. 
It  Is  somewhat  difficult  to  understand  why,  if 
the  defendant  regarded  himself  as  the  abso- 
lute owner,  and  Subject  to  no  du^  to  the  com- 
plainant except  to  reconvey,  he  did  not  re- 
quire the  complainant  soon  after  this  offer 
was  received,  either  to  enter  Into  a  contract 
of  purchase,  or  to  Increase  his  annual  pay- 
ment from  $21.96  to  $30.  But  he  did  neither; 
on  the  contrary,  for  two  years  subsequent  to 
the  offer,  he  continued  to  receive  from  the 
complainant  merely  the  interest  on  the  sum 
which  he  had  advanced  to  take  up  the  mort- 
gage. Tills  course  of  conduct  was  perfectly 
consistent  with  the  complainant's  claim  that 
the  deed  was  executed  as  a  security,  but  ut-' 
torly  Inconsistent  with  the  defendant's  dalra 
that  It  was  executed  as  an  tmconditiounl  con- 
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reyance.  In  my  opinion,  tbe  decided  welgbt 
of  the  evidence  on  tbe  point  in  dispute  is  Mth 
the  complainant  All  tbe  material  tmdlspat- 
ed  fiicts  of  tbe  case  lead  to  tbe  condnslon 
that  the  deed  was  executed  as  a  secnrity,  and 
It  must  consequently  be  declared  to  be  a 
mortgage.  CkMsts  will  be  allowed  to  neither 
party  against  tbe  other.  On  a  bill  to  redeem, 
tbe  mortgagor  Is,  as  a  general  rule,  required 
to  pay  costs,  but  this  rule,  I  think,  should  be 
dispensed  wlHi  In  this  case.  The  defendant's 
conduct  in  resisting  redemption  has  been  op- 
pressive. He  has  reslstM  the  complainant 
in  a  case  where,  as  I  think,  it  is  manifest 
from  his  own  conduct  that  he  knew  the  com- 
plainant was  asking  for  nothing  which  be 
was  not  justly  entitled  to.  As  I  look  at  the 
case,  it  would  be  more  consonant  With  justice 
to  award  costs  against  the  defendant  than  In 
his  favor. 


(W  N.  E.  rnn 

TILTON  V,  OOKNINQ,  Sheriff, 
(Sapreme   Oonrt   of   New    Hampshire.    Graf- 
ton.    March  15,  1890.) 

GlBCTIOHS— COBBUFT  PaACTICBS— IHQUIBT— JOBIB- 
D'TCTIOK. 

Act  1888,  &  94,  i  8,  provides  that  an 
inquiry  concerning  cormpt  practices  in  eleo- 
tions  shall   be  made   by   "any  jastice  of   the 

race  or  police  judge.'  Gen.  Iaws,  c.  216, 
7,  t»t>hlbits  proceedings  in  dvll  cases  before 
a  justice  of  the  peace  in  a  town  having  a  po- 
lice court.  Chapter  252,  i  8,  gives  a  police 
court  exclusive  cognizance,  as  sgainst  justices 
of  the  peace,  of  crimes  and  offenses  commit- 
ted in  a  town  In  wUch  such  court  is  estalB- 
lished.  Chapter  266,  (  2,  gives  a  jnstioe  of 
the  peace  the  same  powers  as  a  coroner.  Bdd, 
that  an  inquisition  as  to  corrupt  practices  In 
elections  was  like  a  coroner's  inquest,  and  not 
within  the  cxdusive  jurisdicdoa  of  a  police 
court  in  a  town  having  such  court. 

Petition  by  Oeorge  H.  I^lton  against  Ben- 
jamin H.  Coming,  sherur,  for  a  writ  of  ha- 
beas corpus,  presented  to  a  justloe  of  this 
court,  and  adjourned  lato  the  law  tenn. 
Writ  dmied. 

The  plaintiff  was  summoned  to  testify  be- 
fore a  justice  of  the  i>eace  In  an  Inquiry  made 
by  the  justice  in  the  town  of  Littleton,  con- 
cerning a  Littleton  election,  \mder  Laws  1885, 
c.  M,  f  8.  Oonnsd  raised  and  argued  the 
question  whether  the  police  court  of  Littleton 
iMU  excInslTe  jurladlctioa  of  the  inquiry. 

O.  Ray,  for  plalntitt.  W.  Heywood,  for 
defendant. 

DOB,  O.  X  "Writs  and  proceedings  In  dvll 
actions  shall  not  be  made  returnable  be- 
fore a  justice  of  the  peace  wtthth  any  town 
or  dty  having  a  police  court"  Oen.  Laws, 
c  215,  I  7.  "Police  courts  have  ••  *  ex- 
clusive cognizance  of  all  crimes  and  offenses 
committed  within  the  town  in  which  such 
court  Is  established,  so  far  as  justices  of  the 
peace  have  jurisdiction."  Gen.  Laws,  c  262, 
S  8.  Under  the  act  of  1885,  <c.  94,  |  6,)  an  in- 
quiry concerning  allcjged  corrupt  practices  In 
an  election  Is  made  by  "any  justice  of  the 
v.28A.no.l— 2 


peace  or  police  Judge."  Ttia  inquisition  Is  not 
an  ordinary  criminal  prosecution,  but  a  pro- 
cess of  discovery,  like  a  coroner's  Inquest 
"Any  justice  of  the  peace  and  quorum  stiall 
liave  and  exercise  the  same  powara  •  •  • 
as  a  coroner."  Gen.  Laws,  c.  265,  {  2.  It 
has  not  been  imdorstood  that  the  authority 
of  a  justice  of  the  peace  and  quorum  to  act 
as  a  c(m>ner  is  limited  to  towns  In  which 
there  is  no  police  court  l^ere  are  reasons 
for  inferring  that  the  legislature  intended  an 
election  inquest  might  be  conducted  in  any 
town  by  a  justice  of  the  peace.  The  police 
court  of  Littleton  has  not  exclusive  Juris- 
diction in  this  case.    Case  discharged. 

BINGHAM,  J„  did  not  sit     The  others 
concurred. 


(M  N.  H.  eu 

HOLMES  et  al.  v.  GRBGG  et  al. 

(Sapreme   Court   of   New    Hampshire.     Hills- 

borough.     March  16,   1890.) 

Sam— Ikspection— Sbvsrablb  Contbact. 

1.  A  purchaser  of  lumber,  to  lie  of  certain 
dimensions,  has  a  right,  on  its  being  shipped 
to  him  in  cars  in  which  it  cannot  be  inspected, 
to  remove  it  and  inspect  and  measure  it  be- 
fore determining  to  accept  or  reject  it 

2.  Under  a  contract  for  the  sale  of  lumbw 
of  different  dimensions  and  prices,  in  the  al>- 
sence  of  an  express  stipulation  that  it  shall  he 
entire,  the  purchaser  can  reject  the  lots  not 
conforming  to  the  contract  and  accept  the  rest 

Exceptions  from  Hillsborough  county;  be- 
fore Justice  W.  H.  H.  Allen. 

Assumpsit  by  Holmes  Bros.  A  Oo.  against 
Gregg  &  Son  for  lumber  sold  and  delivered. 
Pleas,  the  general  Isue  and  a  tender.  Trial 
by  tbe  conrt,  and  a  general  finding  that  the 
sum  tendered  was  sulScient  Judgment  for 
defenaants.    Exceptions. 

The  plaintiffs  are  lumber  dealers  In  Chi- 
cago, and  the  defendants  are  manufacturers 
of  doors,  sash,  blinds,  etc.,  in  Nashua.  One 
of  the  plaintiffs,  being  In  Nashua  soliciting 
orders,  received  from  the  defendants  an  or- 
der for  five  lots  of  lamb«r  of  different  di- 
mensions and  prices,  all  amounting  to  about 
$1,000.  Tbe  lumber  sent  by  the  plaintiffs 
came  to  the  defendants'  yard  in  box  cars 
in  which  it  could  not  be  examined.  When 
imloaded  and  examined  three  of  the  five  lots 
were  accepted  and  used  by  the  defendants, 
and  the  others,  not  conforming  to  the  or- 
der in  dimensions,  quality,  quantity,,  and 
price,  were  rejected,  and  piled  in  their  yard, 
where  they  remain  subject  to  tbe  plalntllfs' 
order.  The  defendants  seasonably  informed 
the  plaintiffs  of  their  action,  and  tendered 
the  price  of  the  accepted  lots. 

C.  W.  Holtt  and  Sulloway  &  Topllff,  for 
plaintiffs.    G.  B.  French,  for  defendants. 

i>OB,  O.  J.  The  defendants  rightfully  In- 
spected and  measured  the  lumber  before  de- 
termining to  accept  or  reject  It.  Ben].  Sales, 
H  918,  1042,  1049-1051,  1342,  1343,  1348-1330. 
Without  an  express  stipulation  that  the  con- 
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tract  was  or  was  not  entire,  the  parties 
might  have  understood  that  it  was  severable 
In  sncli  a  sense  that  the  defendants  could 
accept  the  lots  that  conformed  to  the  con- 
tract, and  reject  the  rest  In  the  general 
finding  for  the  defendants  there  Is  no  error 
of  law.    Judgment  for  the  defendants, 

AliliEN,  J.,  did  not  sit    Tb.e  others  con- 
curred. 


(«6  N.  H.  leo) 

SHBRMAN  T.  HANNO  et  aL 
(Supreme  Court  of  New  Hampshire.     Grafton. 

March  15.  1890.) 
EquiTT —  Rkvohmation  op  Mortoioe  —  Wmi  of 
Entbt— DKacBiPTiON  or  Propektt— Objections 
Waived. 

1.  Error  in  describing  land  in  a  mortgage 
as  "situated  in  said  Lyman"  is  corrected  by  an 
accompanying  reference  to  the  record  of  a  deed 
which  describes  the  laud  as  "situated  in  Lyman 
and  LiaboQ,"  but  a  decree  for  the  reformation 
of  such  mortgage  may  be  granted  if  practically 
useful  as  an  evidence  of  title. 

2.  Where  the  mortgagee's  writ  of  entry  in 
foreclosare  insufficiently  described  the  land  as 
described  in  the  mortgage,  but  referred  to  a 
previous  deed  for  a  more  particular  description, 
the  mortgagor  waived  objection  that  the  writ 
insufficiently  described  the  demanded  premises 
by  not  objecting  at  the  proper  time  for  settling 
the  pleadmga  and  obviating  defects  by  amend- 
ment, since  the  deed  may  nave  sufficiently  de- 
scribed the  demanded  premises. 

3.  The  descrii>tion  in  the  writ  of  entry  was 
properly  adopted  in  the  judgment  and  writ  of 
possession,  smce  the  mortgagor  had  waived  ob- 
jection to  such  description. 

Case  reserved  from  Grafton  county;  before 
Justice  Bingham. 

Writ  of  entry  by  Joseph  F.  Sherman 
against  R.  P.  Hanno  and  George  W.  Oob- 
leigh,  and  bill  by  defendants  against  plain- 
tiff for  the  reformation  of  a  mortgage. 
Judgment  tar  defendants  on  writ  of  entry, 
and  decree  for  reformation  of  the  mortgage. 

The  Little  farm  is  one  tract  of  land  In  the 
towns  of  Lyman  and  Lislion.  The  build- 
ings and  most  of  the  farm  are  In  Lyman. 
The  part  In  Lisbon  is  claimed  by  both  par- 
ties. O.  and  G.  A.  Carr,  owning  the  farm, 
conveyed  It  to  Clough  by  a  mortgage  of 
which  the  defendants  asked  a  reformation. 
The  mortgage  described  the  farm  as  a  "tract 
of  land  sltnated  in  said  Lyman,  together 
with  the  buildings  thereon,  meaning  to  con- 
vey the  same  as  was  deeded  the  said  O.  and 
O.  A  Carr  by  Milo  G.  LltUe  and  wife  by 
their  deed  dated  October  15, 1868,  and  record- 
ed in  the  Grafton  county  registry.  Lib.  307, 
folio  248,  reference  being  bad  to  said  rec- 
ords for  a  more  particular  description  of 
said  premises."  The  deed  thus  referred  to 
was  the  conveyance  by  which  the  mortga- 
gors acquired  the  title  of  the  whole  farm. 
The  mortgagors  and  the  mortgagee  Intended 
that  the  whole  farm  should  be  Included  in 
the  mortgage,  and  supposed  it  was  Included. 
"^f  mistake  the  words  "and  Lisbon"  were 
omitted  after  "Lyman."  A  correction  of  the 
mistake  Is  the  relief  sought  in  the  bill  in 


equity.  Subject  to  the  mortgage,  the  farm 
was  conveyed  by  the  mortgagors  to  the  plain  - 
tiff.  Clough  foreclosed  the  mortgage  by  a 
year's  possession  after  entry  under  process 
of  law  against  the  plaintiff,  Sherman,  and 
conveyed  the  farm  to  the  defendant  E[anno. 
In  the  foreclosing  writ  of  entry  (Clough  v. 
Sherman)  the  demanded  premises  were  de- 
scribed as  a  tract  of  land  "situate  in  said  Ly- 
man, •  •  •  being  the  same  •  •  ♦  con- 
veyed by  Joseph  Little  and  Mary  Little  to 
Milo  G.  Little  by  their  deed  dated  August 
28th,  1865."  The  deed  thus  referred  to  waa 
a  conveyance  of  the  whole  farm  to  the  gran- 
tor of  the  mortgagors,  and  was  described  in 
his  deed  to  them  as  "recorded  In  the  Graf- 
ton county  registry,  Lib.  287,  Pol.  472,  refer- 
ence being  had  to  said  records  for  a  more 
particular  description  of  said  premises." 
The  description  in  Cldugh's  writ  of  posses- 
sion was  the  same  as  In  the  writ  of  entry. 
After  the  foreclosure  was  completed,  Clough 
learned  that  the  farm  was  crossed  by  the 
town  line.  The  defendants  contend  that  the 
mortgage  was  not  foreclosed  on  the  land  in 
Lisbon. 

Bingham,  Mitchell  &  Batcbellor,  for  plain- 
tiff. Ladd  &  Fletcher  and  Drew  &  Jordan, 
for  defendants. 

DOE,  0.  J.  The  error  in  the  clause  of  thef 
mortgage  that  described  the  land  as  "situat- 
ed in  said  Lyman"  was  corrected  by  the  ac- 
companying reference  to  the  record  of  a  deed 
of  land  situated  in  Lyman  and  Lisbon.  Col- 
by V.  Collins,  41  N.  H.  301,  303.  The  mean- 
ing of  the  mortgage  was  expressly  declared 
to  be  that  it  conveyed  the  land  that  was  con- 
veyed to  the  mortgagors  by  the  recorded 
deed,  to  which  reference  was  made  for  a 
more '  particular  description.  The  mistake, 
being  corrected  in  the  paper  in  which  it  oc- 
curred, is  Immaterial. 

Elliott  V.  Heath,  6  N.  H.  426,  was  a  writ  of 
entry,  in  which  the  demanded  premises  were 
described  as  "a  certain  tract  of  land  situated 
in  said  Boscawen,  being  all  that  part  of  the 
homestead  farm  of  the  late  Nathaniel  Gookln, 
of  sold  B.,  which  was  conveyed  to  Joseph 
Elliott  by  P.  Go<^n,  administrator  of  the 
goods  and  estate  of  said  Nathaniel,  except 
what  has  been  conveyed  by  said  Joseph 
Elliott  to  Joseph  Couch  by  deed  dated  Feb- 
ruary 1,  1827,  the  tract  demanded  being  the 
same  that  was  conveyed  to  me  by  my  fath«', 
J.  E.,  by  deed  dated  Martdi  26,  1827."  The 
case  was  tried  on  the  general  Issue.  A  ver- 
dict was  returned  for  the  plaintiff.  The  de- 
fendant moved  in  arrest  of  Judgment  be- 
cause the  land  demanded  was  not  sufficiently 
described  In  the  declaration.  This  motion  did 
not  prevail,  and  Judgment  was  rendered  on 
the  verdict  In  the  opinion  the  court  say: 
"It  does  not  aK>ear  that  either  of  the  deeds 
[mentioned  in  the  declaration]  has  been  re- 
corded. It  Is  laid  down  by  Stearns,  as  to 
declarations  in  writs  of  entry,  'that  ,the  de- 
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Bcriptton  ahonld  be  bo  certain  as  to  enable 
tbe  tenant  to  understand  what  Is  demanded 
Against  him,  and  the  sheriff  to  deUver  the 
seisin  without  any  lufwrnatlon  from  the  de- 
mandant' Steams,  Real  Act  151.  •  ♦  • 
The  rule  that  the  description  of  the  land 
must  be  sufficiently  certain  to  enable  tbe 
sheriff  to  deliver  the  seisin  without  any  inftH:- 
matlon  from  the  demandant  seems  to  go 
further  than  is  essential.  In  most  Instances 
the  sheriff  would  be  obliged  to  Inquire  of 
some  one  as  to  tbe  location  of  the -lands  de- 
scribed in  his  writ,  and  in  all  instances  he 
might  require  the  demandant  to  point  them 
out  It  Is  undoubtedly  the  case  that  the 
premises  demanded  must  be  described  In 
the  count  with  as  much  precision  as  In  any 
common  conveyance  or  assurance  of  land. 
Jack.  Real  Act  p.  13.  If  this  be  tbe  true  mle, 
tbe  description  In  this  case  is  sufficient  It 
is  copied  from  the  deed,  and  is  without  doubt 
sufficient  to  pass  tbe  title  to  the  land,  and 
we  see  no  reason  why  a  declaration  of  tbe 
same  certainty  should  not  be  Sufficient  for  the 
rendition  of  a  Judgment."  In  Woodman  v. 
Lane,  7  N.  H.  241,  242,  250,  251,  (decided  In 
1834,  a  year  after  ElUott  v.  Heath,)  It  was 
assumed  that  tbe  sufficiency  of  such  a  de- 
scription In  a  writ  of  entry  was  not  an  open 
question.  Atwood  r.  Atwood,  22  Pick.  283, 
(decided  In  1839,)  was  a  writ  of  dower.  In 
tbe  written  demand  made  by  the  plaintiff  on 
tbe  defendant  for  an  assignment  of  dower 
before  suit  the  land  was  described  by  a  ref- 
oence  to  a  recorded  deed  In  which  the  de- 
fendant was  a  grantee.  The  defendant  ob- 
jected to  tbe  description,  contending  that  be 
conld  not  be  compelled  to  go  to  tbe  registry 
to  ascertain  In  what  land  the  plaintiff  claimed 
dower.  "O^Is  description,"  say  the  cotirt 
"WHS  sufficiently  certain.  All  that  Is  required 
Is  that  the  description  of  the  land  should  be 
such  as  to  give  notice  to  the  tenant  to  what 
land  the  demand  referred;  and,  as  the  tcn> 
ant  was  a  party  to  the  deed  referred  to,  he 
could  be  left  to  no  doubt  as  to  the  lands 
In  which  dower  was  demanded."  The  plain- 
tiff claimed  dower  In  land  In  lots  6  and  6. 
After  verdict  for  the  plaintiff,  the  defendant 
moved  la  arrest  of  judgment  upon  the  ground 
that  the  declaration  described  the  land  In  lot 
5  by  a  reference  to  a  deed,  and  to  the  place 
where  It  was  recorded.  This  objection  was 
sustained.  "In  the  description  of  the  land 
within  that  lot,"  say  the  court  "reference  Is 
had  to  Bllnn's  deed,  and,  unless  the  descrij;)- 
tlon  can  be  aided  by  that  reference.  It  Is  not 
miffldently  definite  and  certain.  And  It  is 
very  dear  that  It  cannot  be  thus  aided.  Such 
a  reference  would  be  good  In  a  conveyance 
of  the  land,  or  In  a  demand  of  dower  before 
action  brought  •  •  •  But  when  lands  are 
demanded  the  descrlptlMi  of  them  must  be 
so  certain  that  seisin  may  be  delivered  by 
tbe  sheriff  without  reference  to  any  descrip- 
tion dehors  the  writ  It  is  not  necessary  In 
vvery  case  to  describe  tbe  land  demanded 
by  metes  and  bounds,  but  there  must  be  a 


certain  description  In  the  writ  Itself,  and  no 
defect  can  be  cured  by  a  reference  to  any  ex- 
isting conveyance.  As  to  this  part  of  the 
demandant's  claim,  therefore,  she  Is  not  en- 
titled to  judgment;  but  as  to  the  lands  in- 
cluded In  No.  6,  those,  we  think,  are  de- 
scribed with  sufficient  certainty.  The  de- 
mandant, however,  may  amend  her  declara- 
tion, or  take  judgment  for  dower  in  lot  No. 
a"  In  Flagg  V.  Bean,  25  N.  H.  49,  50,  64, 
65,  and  Colby  v.  CoUlns,  41  N.  H.  301,  305, 
tbe  case  of  Elliott  v.  Heath,  (before  dted,) 
in  wldch  tbe  law  of  this  state  had  been  set- 
tled, was  overlo<Aed,  and  it  was  held  thai; 
"the  prlndple  adopted  by  the  courts"  was 
correctly  stated  In  the  Massachusetts  case, 
Atwood  v.  Atwood. 

The  question  whether  land  Is  properly  de- 
scribed in  pleading  by  a  reference  to  a 
deed  Is  not  determined  by  statute,  or  by  a 
special  rule  relating  to  this  particular  ques- 
tion, but  by  the  application  of  the  general 
rule  that  procedure  may  be  what  justice  and 
convenience  may  require.  Boody  v.  Wat- 
son, 64  N.  H.  162,  171.  9  Atl.  794.  It  is  just 
and  convenient  that  the  declaration  In  a 
writ  of  entry  sbooid  Inform  the  defendant 
what  land  the  plaintiff  dalms,  and  that  if 
the  defendant  la  dissatisfied  with  the  In- 
formation there  given,  he  should  object  to 
it  at  the  earliest  opportunity.  It  is  not  a 
matter  of  law.  as  it  Is  not  the  fact  that  a 
reference  to  a  deed  In  a  declaration  is  al- 
ways soffident  or  always  Insufficient  It 
may  be  enough  for  the  practical  puii;>ose8  of 
defense;  It  may  be  the  only  descrlprtlon  the 
plaintiff  can  conveniently  furnish;  and  nei- 
ther party  Is  unnecessarily  and  unreasonably 
harassed  by  technical  rules  of  procedure. 
In  many  instances  the  common  law  regards 
as  sufficiently  certain  whatever  can  be  made 
certain.  A  count  in  a  writ  of  entry  de- 
scribing the  demanded  premises  as  bounded 
northerly  by  land  of  A.,  easterly  by  land  of 
B.,  southerly  by  land  of  O.,  and  westerly  by 
land  of  D.,  may  not  be  better  than  a  count 
deecrlblntr  tbe  same  premises  as  land  con- 
veyed by  B.  to  F.  On  the  north  side  there 
may  be  wild  and  unoccupied  land,  c<mveyed 
to  A.  by  a  deed  that  Is  not  recorded.  On 
the  east  may  be  an  abandoned  farm,  which 
passed  to  B.  by  recorded  devise  or  unrecord- 
ed descent  On  -  the  south,  a  farm  may  be 
occupied  by  a  tenant  of  C,  who  to<^  it  by 
the  levy  of  an  e^ecutlop.  On  the  west,  un- 
occupied land  may  belong  to  D.  or  to  O., 
each  dalmlnR  a  prescriptive  title  determi- 
nable by  a  Jury  trial.  When  a  tract  is  de- 
scribed by  such  abuttals  In  the  dedaration, 
Judgment,  and  writ  of  possession,  and  objec- 
tion Is  first  made  after  judgment,  the  descrip- 
tion cannot  be  disregarded  as  Immaterial,  or 
because  the  given  boundary  cannot  be  lo- 
cated without  a  laborious  and  expensive  in- 
vestigation of  the  titles  and  boundaries  of 
four  other  tracts.  A  count  describing  land 
as  lot  4,  In  range  5,  and  a  second  count  describ- 
ing it  as  bounded  by  a  line  beginning  on 
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tlie  north  side  of  a  highway  leading  from 
A.'s  sawmill  to  B.'s  house,  at  the  aoutheast 
corner  of  O-'s  land,  and  thence  running,  giv- 
ing coursea  and  distances,  through  stakes 
and  stones,  to  the  first-menUoned  bound,  may 
be  less  useful  as  a  means  of  finding  the  land 
than  a  third  count  referring  to  a  deed.  The 
description  given  in  a  deed  referred  to  in 
pleading  may  be  dear,  definite,  and  full,  or 
ambiguous,  indefinite,  and  scant.  If  it  is 
suSclent,  and  the  deed  is  in  the  defendant's 
possession,  or  he  is  the  register  in  whose  of- 
fice it  Is  recorded  In  the  book  and  on  the 
page  referred  to^  the  fftct  may  be  found  at 
the  trial  term  that  he  was  prop^ly  referred 
to  the  deed  or  record.  If  the  description  in 
the  deed  is  Insufficient,  or  It  would  be  un- 
reasonably inconvenient  for  him  to  find  the 
deed  or  go  to  the  registry,  the  fact  may  be 
found  that  the  reference  does  not  give  him 
adequate  information.  A  reference  to  a  deed 
or  record,  without  un  averment  of  facts 
showing  that  he  has  convenient  access  to  it, 
and  without  an  annexed  copy  of  It,  or  an 
offer  to  produce  a  copy,  may  be  bad  plead- 
ing. To  a  count  apparently  defective  in 
this  respect  the  defendant  may  seasonably 
demtir.  By  a  seasonable  written  motion  to 
strike  out  the  reference  he  can  obtain  a  de- 
cision of  the  question  whether  he  is  entitled 
to  a  better  description.  If,  as  a  matter  of 
law  or  fact,  a  reference  to  a  deed  could  nev- 
er be  a  good  description  in  pleading  when 
its  sufficiency  was  seasonably  denied,  that 
circumstance  would  not  aCTeot  the  result  in 
this  case. 

It  does  not  appear  whether  in  the  fore- 
closure suit  of  Clough  T.  Sherman  there  was 
a  trial  and  a.  verdict,  or  whether  the  Judg- 
ment against  Sherman  was  rendered  on  de- 
fault If  he  was  defaulted,  bis  position  Is 
no  better  than  It  would  have  been  after  Judg- 
ment on  an  adverse  verdict  If  there  was 
a  trial,  Clough  must  have  proved  that  the 
land  described  in  the  deed  ref^red  to  in  bis 
declaration  was  the  Little  farm,  described  in 
the  diied  referred  to  In  lils  mortgage,  unless 
Sherman  waived  his  right  to  require  proof 
of  that  fact  An  objection  to  such  evidence 
could  be  made  when  the  evidence  was  offer- 
ed, but  not  after  Judgment,  or  after  verdict. 
If  made  when  tiie  evidence  was  ofiFered,  it 
might  not  be  sustained.  The  only  pertinent 
objection  would  relate,  not  to  the  evidence, 
but  the  pleading.'  Capron  t.  Anness,  136  Mass. 
271,  272.  An  objection  made  by  Sherman  to 
evidence  offered  in  support  of  the  reference 
clause  of  the  declaration  might  not  be  a 
seasonable  denial  of  the  sufficiency  of  that 
clause.  It  might  be  unreasonable  and  un- 
just that  a  continuance  of  the  case,  or  much 
delay,  expense,  or  Inconvenience  should  be 
caused  by  bis  raising  at  the  trial  a  question 
of  pleading  which  he  could  have  raised  at 
an  earlier  day.  "If  a  bWef  statement  is 
defective  and  insufficient,  the  proper  practice 
is  to  move  the  court  to  reject  it  The  party 
will  then  be  obliged  to  put  bis  statements 


into  a  substantial  and  definite  form,  or  the 
brief  statement  will  be  stricken  out  Or  a 
party  may  object  to  evidence  as  It  Is  offered, 
which  would  be  admissible  under  a  sufficient 
brief  statement,  ais  inadmissible  under  a 
defective  one.  The  former  practice  of  mov- 
ing to  reject  the  tolef  statement  is  prefer- 
able, however,  as  the  parties  will  then  go  to 
trial  without  any  uncertainty  as  to  their  po- 
sition." Folsom  V.  Brawn,  25  N.  H.  114, 
121.  In  that  case  it  was  held  that  an  objec- 
tion to  an  insufficient  brief  statement  was 
not  seasonably  made  after  the  evidence  was 
closed.  t 

The  proposition  that  in  a  wilt  of  aitrj  a 
reference  to  a  deed  for  a  description  of  the 
demanded  premises  is  "entirely  Immaterial 
and  may  be  disregarded,"  as  if  it  had  been 
struck  out  on  motion,  or  held  bad  on  demur- 
rer, and  that  evidence  In  support  of  it  "is  ir- 
relevant and  inadmissible,"  (Flagg  v.- Bean, 
25  N.  H.  48,  65;  Colby  v.  Collins,  41  N.  IL 
801,  306,)  cannot  be  sustained.  "Whei-e  there 
is  any  defect,  imperfection,  or  omission  in 
any  pleading,  whether  in  substance  or  form, 
which  would  have  been  a  f&tal  objection  on 
demurrer,  yet  if  the  issue  Joined  be  such  as 
necessarily  required  »  •  •  proof  of  the 
facts  so  defectively  or  Imperfectly  stated  or 
omitted,  and  without  which  it  Is  not  to  be 
presumed  that  either  the  Judge  would  direct 
the  Jury  to  give  or  the  Jury  would  have  given 
the  verdict  such  defect,  imperfeetion,  or 
omission  is  cured  by  the  verdict  •  ♦  ♦ 
This  rule  Is  founded  in  good  sense  and  sound 
reason.  Every  one  can  see  why  the  ver- 
dict cures  the  defect  in  such  a  casa  It  cures 
it  because  the  matter  omitted  was  necessarily 
Involved  In  the  issue."  EUiott  v.  Heath,  0 
N.  H.  426.  429.  The  defect  is  equally  (nred 
wlietber  the  proper  form  of  objection  was  a 
demurrer  or  a  motion  to  strike  out  a  clause. 
Before  trial  the  only  objection  Sherman  could 
have  made  to  the  clause  of  the  foreclosing 
writ  of  entry  referring  to  a  deed  was  that  it 
did  not  give  him  due  informatioo.  Upon  a 
decision  sustaining  this  objection  he  would 
have  been  entitled  to  an  amendment  suffi- 
ciently describing  the  demanded  premises.  H 
an  objection,  seasonably  made  by  him, to  the 
reference  clause,  would  have  been  sustained, 
it  Is  now  too  late  to  make  it  There  was  an 
appropriate  time  for  his  denial  of  the  suffi- 
ciency of  that  clanse,  and  for  obviating  the 
objection  by  an  amendment  By  not  present- 
ing the  objection  nt  that  time  he  waived  it 
McConlhe  v.  Sawyer,  12  N.  H.  396,  405;  Bap- 
kins  V.  Ralhrodd  Co.,  36  N.  H.  9,  13;  Ireland 
V.  Drown,  61  N.  H.  638,  639.  The  genwal 
rule,  to  which  pleading  is  not  an  exception, 
is  that  rl^ts  are  waived  when  not  seasona- 
bly asserted.  Watson  v.  Walker,  23  N.  H. 
471,  497,  498;  State  v.  Richmond,  26  N.  H. 
232,  242-244,  247;  Haynes  v.  Thom,  28  N. 
H.  386,  398;  Froet  v.  Martin,  29  N.  H.  306, 
816;  Drew  v.  Towle,  80  N.  H.  631,  589;  State 
V.  Rand,  33  N.  H.  216,  227,  228;  Warren  v 
Glynn,  37  N.  H.  340,  344;  State  v.  Flanders, 
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38  N.  H.  324.  334;  Robinson  t.  Potter,  43  K. 
H.  188.  191,  192;  Peebles  v.  Rand,  Id.  337, 
342;  Carter  v.  Beala,  44  N.  H.  408,  411;  Wen- 
deU  V.  Abbott,  45  N.  H.  349,  352,  353;  Bundy 
T.  Hyde,  50  N.  H.  116, 122;  Hnrpby  v.  Grain. 
59  N.  H.  244,  245;  Battte  v.  Knapp,  GO  N.  H. 
381,  362;  CroweU  v.  Londonderry,  63  N.  H. 
42,  49;   Bergeron  v.  Bank,  Id.  195,  196. 

In  contemplation  o£  law,  Sherman  admitted 
tbe  sufflclenty  of  tbe  reference  clause  of  tbe 
declaration  by  filing  a  plea  that  did  not  deny 
it,  or  aOo-vrlng  judgment  to  go  by  default,  or 
taUag  some  other  coarse  that  did  not  in- 
dude  a  seasonable  objection.  This  admission 
tras  properly  accepted  and  acted  upon  in  the 
rendiitimk  of  the  Judgment  tn  wliicb  it  was 
considered  and  adjudged  (hat  Clough  recover 
"the  tenements  aforesaid  wltti  the  appurte- 
nances," or  land  otherwise  Identifled  by  a 
'  substantial  and  formal  adoption  of  the  de- 
scription glTen  in  the  declaratl<m.  The  writ 
of  possesion  properly  followed  the  form  and 
substance  of  the  Judgment  It  was  issued  to 
enforce.  Gen.  Laws.  c.  285,  I  IS.  On  a  wilt 
of  error  or  other  direct  attack  the  Implied  ad- 
mission wonid  be  as  conclusive  as  an  express 
agreement  of  record  that  the  Judgmentshonld 
descrilie  tbe  premises  as  they  were  descrllied 
in  the  declaration.  In  the  mortgage  the  ref- 
erence to  a  deed  was  effective,  because  the 
contracting  parties  assented  to  it,  and  by  fol- 
lowing it  the  laad  could  I>e  found.  For  a  sim- 
ilar reason  the  reference  to  a  deed  in  the 
foreclosing  pleading  and  process  is  ettectlvo 
against  the  party  whose  admission  of  its  suf- 
fldener  is  a  part  of  the  record.  In  the  presoit 
action  the  plaintilTs  contention  is  a  collateral 
attack,  to  which  the  Judgment  is  not  open. 
Fowler  V.  Brooks,  64  N.  H.  423,  13  Atl.  417; 
State  V.  Kennedy,  65  N.  H.  247,  23  Att  431; 
Kimball  V.  NewiJort,  47  Vt  38;  •  Mnssey  v. 
White.  58  Vt  45.  3  AtJ.  319;  Kittredge  v. 
Martin,  141  Mass.  410,  6  N.  E.  95;  Wilkwson 
V.  Schoonmaker.  77  Tex.  615,  14  S.  W.  223; 
McCormlck  v.  Snllivant,  10  Wheat  192.  199, 
200;  Des  Moines  Nav.  &  R.  Co.  v.  Iowa 
Homestead  Co..  12^  U.  S.  552,  557,  558,  S 
Sup.  Ct  217;  In  re  Cooper,  143  U.  S.  472, 
o06,  12  Sup.  Ct  453.  There  is  no  occasion 
to  inquire  whether  the  writ  of  possession  did 
or  did  not  enable  the  Officer  (to  whom  Clough 
deltvered  it  for  service)  to  find  the  land  there- 
in described.  It  was  for  Clough  to  find  the 
land  of  which  he  desired  possession.  His  in- 
ability to  find  it,  or  a  difficulty  encountered 
by  him  in  the  search,  would  not  have  been 
a  grlenuioe  of  which  Sherman  could  com- 
plain. The  f&ct  that  Clough  did  not  know  un- 
til the  foreclosnre  was  completed  that  the 
Little  fanu  was  crossed  by  a  town  line  is  im- 
material  The  officer  caused  him  to  have  pos- 
session of  the  land  described  in  the  final  pro- 
cess. That  land  was  the  whole  farm,  and 
tbe  lease  under  which  Sherman  occupied  it 
ns  tenant  of  Clough  during  the  year  after 
CIou{^'8  entry,  described  it  as  the  Little 
farm,  and  as  the  farm  of  which  Clough  tO(A 
possession  by  foreclosure.    The  decree  for  a 


refwrnatlon  of  the  mcH^tga^e,  wfalcli  tbe  de- 
fendants ask  in  their  bill,  is  not  legally  neces- 
sary, but  it  may  be  rendered  if  it  will  be 
practically  useful  as  evidence  of  th^r  title. 
In  the  real  action  there  will  be  Judgment  for 
the  defendants. 

BINGHAM,  J.,  did  not  att  The  others 
concurred. 

(66  N.  H.  17S) 
STATB  ▼.  WELCH. 
(Supreme  Court  of  New  Hampshire.     Coos. 
Maroh  16,  1890.) 

RlOBT  OF  FieHEBT— PCBLIC  WaTSRB— AOCBSS. 

1.  Gen.  Laws,  c.  179,  }  1,  which  forbids  the 
taking  of  fish  from  any  pond  wholly  within  the 
coBtrol  of  a  person  who  owns  the  land  around 
it,  and  has  expended  money  and  labor  in  stock- 
ing it  with  fish  for  his  own  use,  does  not  ap- 
ply to  North  pond,  ia  tbe  town  of  Stark,  of  an 
area  of  about  400  acres,  which  is  public  water, 
and  therefore  not  "wholly  within  the  control 
of  the  riparian  proprietors. 

3.  The  fact  that  defendant  coold  not  go  to 
North  pond  without  trespassing  on  private  land 
di4  not  change  into  a  criminal  offense  his  ex- 
erdse  of  the  public  right  to  fish  in  public  water. 

Exceptions  from  Coos  county;  before  Jus- 
tice A.  P,  Carpenter.  | 

Jacob  W.  Welch  was  indicted  for  catch- 
ing and  killing  trout,  in  violation  of  Gen. 
Laws,  c.  179,  I  1,  and  excepts  to  a  verdict 
for  the  state.     Verdict  set  aside.  \ 

Indictment  under  Gen.  Laws,  c.  179,  |  1, 
for  catching  and  killing  10  trout  from  North 
pond,  in  Stark,  May  1,  1884.  The  pond  is 
a  natural  body  of  water,  about  a  mile  and' 
a  third  long,  of  Irregular  shape,  averaging 
about  one-third  of  a  mile  In  width.  The  de- 
fendant offered  to  show  that  its  area  is  from 
300  to  500  acres.  The  prosecution  claimed 
that  North  pond  lies  wholly  within  the  lim- 
it's of  lots  133,  143,  144,  and  lot  2,  range 
19,  88  drawn  to  the  rights  of  the  original 
proiirletors;  that  lot  2,  range  19,  was  former- 
ly a  part  of  Stratford;  that  the  other  three 
lots  have  always  been  a.  part  of  Stark,  for- 
merly Percy;  that  in  the  oWginal  survey 
of  tbe  townships  some  of  the  botmdary  lines 
of  those  four  contiguous  lots  passed  through 
tbe  pond;  that  in  1775,  when  the  townships 
were  granted  to  the  original  proprietors  of 
Stratford  and  Percy,  the  pond  was  not  re- 
served for  public  use,  but  was  conveyed  as 
land  included  in  the  bounds  of  the  granted 
premises;  that  when  the  lots  were  divided 
among  the  proprietors,  tbe  bed  of  the  pond 
was  assigned  as  part  of  the  four  lots  in 
which  It  was  located;  and  that  by  the  orig- 
inal grants  of  the  townships  the  pond  be- 
came private  property,  and  It  could  not  be 
taken  for  public  use  without  due  process  of 
law  and  compensation. 

Ladd  &  Fletcher  and  Aldrich  &  Remlck, 
for  defendant  J.  H.  Dudley,  Co.  Sol.,  and 
O.  Ray,  for  the  State. 

DOE,  C.  J.  The  statute  is  expressly  made 
applicable  "only  to  such  ponds,  streams,  or 
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springs  as  are  wholly  within  the  control  of 
some  person  owning  the  land  around  the 
same,  who  has  made  some  Improvement  or 
expended  money  or  labor  in  stocking  the 
same  with  fish  for  his  own  use."  It  is  al- 
leged In  the  Indictment  that  North  pond  was 
"owned  by,  and  wholly  within  the  control 
of,  the  Percy  Summer  Olnb;"  that  the  club 
owned  the  land  around  the  pond,  and  had 
made  Improvements,  and  expended  money 
and  labor  in  stocldng  the  pond  with  trout 
for  their  own  use.  One  of  the  reserved 
questions  was  raised  by  the  objection  (pre- 
sented by  the  defendant  at  the  trial)  that  the 
dub  had  no  such  private  right  as  was  nec- 
essary to  bring  the  case  within  the  statute. 
Whatever  view  is  talcen  of  the  evidence 
tending  to  show,  as  the  state  claimed,  that 
the  club  owned  the  surrounding  land,  it  had 
no  tendency  to  show  that  they  owned  the 
pond.  The  bed  of  the  pond  was  reserved, 
set  apart,  and  held  in  trust  for  public  use. 
The  club  could  not  acquire  the  title  by  pre- 
scription, or  by  grant  from  the  king,  or  the 
executive  branch  of  the  provincial  or  state 
government  Manufacturing  Co.  v.  Robert- 
son, 66  N.  H.  1,  6,  7,  17,  19.  22,  26-28,  25 
AtL  718.  If  the  original  grants  of  the  town- 
ships in  which  the  pond  was  situated  bad 
been  made  by  the  provincial  or  state  legis- 
lature, the  title  of  the  pond  would  have  re- 
mained In  the  public  trustee.  66  N.  H.  6, 
25  Atl.  718.  As  the  title  is  not  claimed  un- 
der a  legislative  grant,  it  is  not  necessary 
to  inquire  whether  the  legislature  can  con- 
vert the  pond  into  private  property  by  some 
other  form  of  conveyance  than  a  grant  of 
a  township.  The  pond,  being  public  prbp- 
erty,  is  not  wholly  within  the  control  of  any 
private  persons,  within  the  meaning  of  the 
statute,  and  the  Indictment  cannot  be  main- 
tained. 

The  evidence  offered  by  the  defendant  to 
show  that  he  went  to  the  pond  over  an  an- 
cient public  way  was  Immaterial.  The  ob- 
ject of  the  statute  was  to  protect  private 
rights  in  certain  private  ponds,  and  not  to 
abolish  a  public  fishery,  or  make  it  depend  up- 
on a  pond's  happening  to  be  accessible  from 
a  highway.  If  the  defendant  could  not  go  to 
North  pond  without  committing  a  trespass 
by  crossing  private  land,  (a  point  involving 
questions  of  law  and  fact  on  which  no  opin- 
ion is  expreflsed,)  this  circumstance  did  not 
change  Into  a  criminal  ofTense  bis  e^^ercise 
of  the  public  right  of  fishing  on  public  land 
covered  with  water. 

In  State  v.  Rol)erts,  59  N.  H.  256,  484,  the 
size  of  the  pond  did  not  appear,  and  In  the 
decision  of  questions  raised  by  the  parties 
it  is  said,  (page  258:)  "There  Is  no  sugges- 
tion that  the  public  have  any  rights  in  Its 
waters  other  than  as  a  breeding  place  for 
the  supply  of  fish  to  other  streams,  or  a  chan- 
nel for  their  passage."  The  state's  title  was 
not  lost  by  a  Judgment  for  the  state,  asked 
and  given  on  one  of  the  grounds  on  which 
It  could  be  legally  rendered.    In  Chase  v. 


Baker,  Id.  347,  the  slee  of  the  pond  la  not 
stated,  and  there  was  no  occasion  to  go  be- 
yond the  ground  on  which  it  was  held  that 
the  defendant  was  entitled  to  Judgment 
Verdict  set  aside. 

OABPENTBB   and    BINGHAM,   JJ.,    did 
not  sit    The  others  concurred. 


(M  N.  H.  ISO) 
PERCY  SUMMER  CLUB  v.  WELCH, 
(Supreme    Court   of    New    Hampshire.     <3oos. 
March  16,  1890.) 

iKJUNOnON— KlOHT  TO  FiBH. 

Injunction  will  not  lie  to  restrain  per> 
sons  from  fishing  In  North  pond,  in  the  town 
of  Stark. 

Exceptions  firom  Coos  county;  before  Jus- 
tice A.  P.  Carpenter. 

Bill  by  the  Percy  Summer  Club  to  enjoin 
Jacob  W.  Welch  from  fishing  in  North  pond, 
in  the  town  of  Stark.  A  temporary  Injnao- 
tion  was  granted,  and  defendant  moves  to 
dissolve  it  Injunction .  dissolved,  and  bill 
dismissed. 

O.  Ray,  for  plaintiff.  Ladd  &  Fletcher, 
for  defendant 

DOE,  O.  J.  The  bill  cannot  be  maintained. 
Manufacturing  Co.  t.  Robertson,  66  N.  H. 
1,  25  Atl.  718:  State  v.  Welch,  66  N.  H. 
— ,  28  Atl.  21.  Injunction  dissolved,  and 
bill  dismissed. 

CARPENTER  and  BINGHAM,  JJ„  did 
not  Bit    The  others  concurred. 


(158  Pa.  St  Ml) 

ADERHOLD  et  aL  v.  OIL  WELL  SUPPLX 

CO. 

(Supreme  Court  of  Pennsylvania.     Nov.  18, 

189a) 
Lbasbs— Sberifv'8  Sale— Liability  or  Ptm- 

CBASER— SCRBKNDEB. 

1.  A  purchaser  of  a  leasehold  interest  at 
sheriff's  sale  is  charged  with  notice  of  the  eon- 
tents  of  the  lease,  and  is  subject  to  all  the  cov- 
enants and  conditions  thereof. 

2.  Under  an  oil  lease  providing  that,  on  fail- 
ure to  drill  a  well  within  six  months,  a  rent  of 
$500  a  year  shall  be  paid  till  the  well  is  com- 
pleted, and  giving  the  tenant  the  right  to  pro- 
tect liimself  from  "further  payments  or  lia- 
bilities" accruing  under  the  lease,  by  a  sur- 
render of  it,  a  surrender  18  months  after  its 
date  will  not  release  the  tenant  from  the  VjOO 
rent  for  the  year  previous. 

Appeal  from  court  of  common  picas,  But^ 
ler  county;   John  M.  Greer,  Judge. 

Action  by  Albert  Aderhold  and  another 
against  the  Oil  Well  Supply  Company  for 
rent.  Judgment  for  plalntilfs.  Defendant 
appeals.     Affirmed. 

James  O.  Boyce,  A.  T.  Black,  and  T.  0. 
Campbell,  for  appellant  Stephen  Ovaa- 
mings  and  S.  F.  Bowser,  for  appellees. 

WILLIAMS,  J.  The  appellant  was  a  pur- 
chaser of  an  (41  lease  at  sherlfC's  sale.    As 
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such  purchaser,  be  could  acquire  no  greater 
Interest  or  estate  than  that  actually  held  by 
the  lessee,  and  he  Trould  take  subject  to  all 
the  covenants  and  conditions  contained  In 
the  lease.  He  was  bound,  therefore,  to  In- 
qnlre.  Falling  to  do  so,  he  Is  fixed  with  no- 
tice o<  all  that  Inquiry  would  have  disclosed. 
If  he  bad  Inquired,  he  would  hare  learned 
the  date  of  the  lease  from  plalntUEs  to  Shay. 
He  would  have  learned,  further,  that  the 
lessee  was  bound  to  complete  one  wdl  with- 
in six  months  after  date  of  the  lease,  and 
that,  failing  In  this,  he  had  covenanted  to 
{lay  a  rent  of  $500  per  year  imtll  such  well 
was  completed.  At  the  same  time,  he  would 
have  learned  that  the  lessors  had  the  right 
to  terminate  the  lease  upon  default  of  per- 
formance OD  the  part  of  the  lessee,  and  that 
the  tenant  bad  the  right  to  protect  himself 
from  "further  payments  or  liability"  accni- 
Ing  under  the  terms  of  the  lease  by  a  sur- 
render of  It  to  his  lessors.  Fixed  with  no- 
tice of  the  terms  of  the  lease,  the  Oil  W^ 
Supply  Company  became  the  purchaser  of 
Shay's  leasehtAd  interest,  and  of  the  tools 
and  machluCTy  on  the  ground.  It  did  not 
drill  a  well,  but  took  possession  of,  and  sold, 
the  drilling  tools,  pipe,  and  other  articles  on 
the  lot,  and  (^ered  the  leasehold  interest  for 
salfc  It  held  the  lease  for  somewhat  ovec 
a  year,  and  until  after  a  year's  rent  had  ac- 
crued. It  then  surrendered  the  lease;  and, 
when  this  suit  was  brought  to  recover  the 
roit  that  had  fallen  due  before  the  surrender 
took  place,  it  set  up  its  own  act  of  surren- 
der as  a  discharge^  not  only  from  further 
or  accruing  liabilities,  but  also  from  those 
already  accrued.  But  liabiUties  once  accrued 
confer  a  right  of  action  on  the  lessor.  He 
may  release  or  surrender  this  right  by  his 
own  act,  but  his  debtor  cannot  surrender  it 
tor  him,  or  extinguish  it  by  any  act  of  lUs. 
This  is  well  settled.  Galey  v.  Kellerman,  123 
Pa.  St  481,  16  AtL  Rep.  474;  Leatherman  v. 
Oliver,  151  Fa.  St  646,  25  AQ.  Rep.  309; 
Nesblt  V.  Godfrey,  155  Pa.  ^t  251,  25  Atl. 
Rep.  621.  A  termination  of  the  lease  by  the 
act  of  the  lessor  in  asserting  a  forfeiture  re- 
leases the  lessee  from  his  covenants,  from 
and  after  the  day  of  such  termination.  The 
term  may  be  ended  by  the  act  of  the  lessor, 
with  the  same  effect  upon  rents  due  or  cove- 
nants broken  as  though  it  had  ended  by  its 
own  limitation.  The  right  of  action  accrued 
is  vested  in  the  lessor,  in  either  case,  and 
may  be  asserted  without  regard  to  the  fact 
that  the  term  has  ended.  The  doctrine  con- 
tended for  by  the  appellant  makes  the  con- 
tract unequal  and  unjust.  The  tenant  se- 
cnres  all  he  desired, — the  control  of  the  ter- 
ritMy  covered  by  Qie  lease  for  a  period  of 
more  than  18  months,— on  a  promise  to  com- 
plete one  weU  on  the  land,  or  pay  an  annual 
rent  of  $500.  When  called  upon  to  perform 
its  covenants,  it  surrenders  its  lease,  and 
inslsta  that  it  has  thweby  relieved  itself 
from  past,  as  well  as  future,  liability,  and 
extinguished  Its  landlord's  right  of  action. 


It  would  require  a  plain,  onamblgnous,  stip- 
ulation that  a  surrender  should  operate  as 
a  release  of  all  rents  due,  and  damages  ac- 
crued, to  induce  us  to  give  to  the  act  of  the 
tenant  such  an  effect  as  is  claimed  for  it  in 
this  case.  There  is  no  such  plain,  unam- 
biguous stipulation  In  the  lease  before  us, 
but  a  provision  that  enables  the  tenant  to 
escape  further  or  future  llabilitiy  by  a  sur- 
render of  his  lease,  without  having  tested 
Its  value  by  drilling.  It  has  had  the  advan- 
tages of  the  option  the  lease  afforded.  It 
has  escaped  from  its  obligation  to  complete 
a  well  by  the  surrender.  It  must  now  pay 
the  stipulated  rent  to  the  lessor  for  the  year 
during  which  It  held  the  land  without  operat- 
ing it    The  Judgment  is  affirmed. 


(158  Pa.  SL  laS) 

BIGLEY  V.  BOROUGH  OF  BELLEVtJE. 

(Supreme  Court  of  Pennsylvania.     Nov.  13, 
1803.) 

BoBouons  —High  Con8Ta.bi.B8  —  Ehplotiibmt  a» 

FOLICEMBN  —  SaLARIBS  —  RBDUCTION    DDBIKO 

Term  of  OrncE. 

A  high  constable  of  a  borough  is  entitled 
ai  snch  to  fees  for  service  of  process  for  the 
ttorou^,  and,  for  other  services  rendered  the 
borough,  has  a  right  to  compensation  by  salary 
or  fees  as  the  borough  may  determine.  Plain- 
tiff was  elected  high  constable  under  an  or- 
dinance of  the  borough,  which  provided  that  it 
should  be  the  duty  of  the  i>olice  force  to  take 
care  of  the  street  lamps,  and  that  they  should 
receive  as  compensation  two  dollars  per  day. 
The  borough  council  passed  a  resolution  that 
plaintiff,  "high  constable  of  the  borough,"  be 
appointed  lamplighter  for  the  year,  and  that  his 
compensation  be  fixed  at  two  dollars  per  day. 
BM,  that  the  per  diem  was  not  an  official  sal- 
ary that  could  not  be  reduced  during  plaintiff's 
term  of  office  as  high  constable,  but  compensa- 
tion for  an  employment  that  might  at  any  time 
be  dlscontinned. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  S.  A.  McClung,  Judge. 

Action  by  William  Blgley  against  the  bor- 
ough of  Bellevue  for  salary.  Judgment  for 
defendant.    Plaintiff  appeals.    Affirmed. 

When  plaintiff  was  elected  high  constable 
of  the  borough  of  Bellevue,  In  1800,  Ordi- 
nance No.  36  was  in  force  in  said  borough. 
Said  Ordinance  No.  86  provided  for  the 
organization  and  regulation  of  a  police  force 
in  said  borough.  Section  3  of  said  ordinance 
provided  that  the  high  constable  of  the 
borongh  should  be  chief  of  the  said  p<dice 
force.  Section  4  jvovided  that  it  should  be 
the  duty  of  the  members  of  the  said  police 
force  to  light  extinguish,  and  take  care  of 
the  street  lamps,  etc.  Section  5  provided  that 
the  members  of  said  police  force  should 
receive  as  compensation  for  their  services 
two  dollars  per  day  for  every  day  they  were 
employed  by  the  borough.  On  April  1,  1890, 
the  town  council  of  the  borough  passed  the 
following  resolution:  "Resolved,  that  Wil- 
liam Blgley,  high  constable  of  the  borough 
be,  and  is  hereby,  appointed  borough  police- 
man  and  lamplighter  for  the  year  commen- 


Digitized  by 


Google 


24 


ATLAirriC  EfiPOBIER,  Vol.  28. 


(Md, 


dtag  Marcli  4,  1890,  tod  tbat  his  compensa- 
a<m  be  fixed  at  two  dollars  per  day."  Plain- 
tiff performed  the  duties  of  borongh  police- 
man and  lamplighter  in  1890,  1891,  and  up 
until  April  18, 1892,  and  received  the  compen- 
sation of  two  dollars  per  day  provided  for 
such  services,  up  to  and  including  March, 
1882.  For  the  services  rendered  by  plaintiff 
in  April,  1892,  he  was  tendered  compensation 
at  the  rate  of  two  dollars  per  day,  but  re- 
fused to  accept  it.  On  April  15,  1892,  the 
town  council  of  defendant  passed  Ordinance 
No.  73,  repealing  Ordinance  No.  36,  and  all 
conflicting  ordinances,  and  on  April  18,  1S92, 
the  burgess  of  defendant  notified  plaintiff 
that  be  (plaintiff)  was  discharged  as  police- 
man and  lamplighter,  and  that  Charles  P. 
Carson  was  appointed  in  his  place.  For 
some  time  after  April  18,  1892,  plaintiff  pre- 
tended to  act  aa  policeman  and  lamplighter, 
claiming  that  defendant  had  no  power  to 
discharge  him,  and  presented  several  bills 
to  defendant  for  compensation,  at  the  rate 
of  two  dollars  per  day  for  services  as  bor- 
oo^  policeman  and  lamplighter.  The  town 
council  of  defendant  never  fixed  any  salary 
for  the  high  constable  of  the  borough,  un- 
less It  did  by  such  ordinance  and  resolution. 

Geo.  H.  Qualll,  for  appellant.  Lawrence 
Johnston  and  H.  M.  Scott,  for  appellee. 

Wn.LIAM8,  J.  The  plaintiff  was  the  high 
constable  of  Bellevue.  As  such  he  was  en- 
titled to  fees  for  the  service  of  process  Is- 
sued by  the  burgess  for  the  enforcement  of 
the  ordinances  and .  the  preservation  of  the 
public  peace.  For  serving  notices  and  sim- 
ilar services  rendered  the  borough  he  has 
a  right  to  compensatioo,  either  by  a  salary 
or  fees,  as  the  borough  may  determine.  But 
his  official  duties  were  not  onerous.  He 
obtained  employment  from  the  borough  In 
lighting  the  street  lamps,  and  patroling  the 
streets  from  2  o'clock  P.  M.  of  each  day  un- 
til 2  o'clock  A.  H.  of  the  next,  at  the  price 
of  two  dollars  per  day.  He  served  in  this 
capacity  for  one  or  more  years.  At  Imgth 
the  borough  decided  for  some  reason  to  dis- 
continue the  employment,  and  gave  the  plain- 
tiff notice.  This  action  Is  brought  to  re- 
cover three  months'  pay  alleged  to  have  ac- 
crued since  the  discontinuance  of  the  serv- 
ice^ on  the  ground  that  the  per  diem  was 
an  official  salary  that,  could  not  be  reduced- 
during  the  term  of  office  of  the  incumbent  As 
the  borough  might  have  employed  any  other 
pers<m  to  perform  the  same  service,  we  can- 
not agree  that  the  plaintiff's  wages  are  to 
t>e  regarded  as  aa  cAcial  salary.  The  bor- 
ough could  discontinue  the  work  it  employed 
him  to  do,  or  change  the  workman,  without 
coming  In  conflict  with  the  oonstituticotai 
provision  which  forbids  the  decrease  of 
an  officer's  salary  during  his  term  of  <^ce. 
The  learned  Judge  of  the  court  below  was 
quite  right  in  his  view  of  this  case,  and  the 
judgment  must  be  affirmed. 


REIMLER  et  al.  ▼.  PPINGSTBN. 
(Court  of  Appeals  of  Maryland.    Nov.  23, 1893.> 

SUBKOOATION  TO  R1OHT8  Of   MOBTOAQEB. 

A  husband,  while  in  failing  circum- 
stances, paid  ofF  a  mortgage  with  money  ad- 
vanced to  him  for  such  purpose  by  his  wife  on 
an  express  promise  of  repayment,  and  then 
deeded  the  proper^  to  a  person  who  redeeded 
it  to  the  husband  and  wife.  Beld  that,  after 
the  deeds  were  set  aside  and  the  property  sold 
at  the  suit  of  the  husband's  creditors,  the  wife 
was  entitled  to  a  lien  on  the  proceeds  of  the 
sale  for  the  amount  advanced  by  her. 

Appeal  from  the  circuit  court  of  Baltimore 
dty. 

Bill  by  Gottlieb  Reimler  and  others  against 
Bertha  0.  Pflngsten  to  set  aside  a  deed,  and 
for  the  sale  of  certain  property.  From  a  de- 
cree setting  aside  the  deeds  and  ordering  a 
sale,  but  reserving  to  defendant  a  li^i  on  the 
proceeds,  plaintiffs  appeal.    Affirmed. 

Argued  before  ROBINSON,  O.  J.,  and  ROB- 
ERTS, BRYAN,  BRISCOB,  McSHBRRY. 
and  FOWLER,  JJ. 

Ben.  Kurtx  and  Jesse  N.  Bowen,  for  appd- 
lants.    Thos.  Q.  Hayea,  for  appellee. 

FOWLER,  J.  The  question  pres«ited  7>n 
this  appeal  Is  a  plain  one,  having  been  vir- 
tually disposed  of  at  the  hearing.  The  ap- 
peUee,  Bertha  O.  Pflngsten,  having  advanced 
to  hter  husband,  William  H.  Pflngsten,  son  e- 
$1,600  to  pay  off  a  mortgage  held  by  tV  • 
Pennsylvania  Avenue  Building  Association 
upon  his  promise  to  repay  said  sum  to  her, 
and  he  having  failed  so  to  do,  he  conveyed 
to  (me  Glth  certain  leasehold  property,— the- 
same  that  had  been  mortgaged  to  the  build- 
ing association,  and  Gith  conveyed  the  same 
to  said  Pflngsten  and  his  wife,  and  the  sur- 
vivor of  them.  These  conveyances  were  exe- 
cuted at  a'  time  when  Pflngsten  was  in  fail- 
ing clrcumstapces,  and,  a  bill  having  been 
filed  by  the  appellant,  tiiese  deeds  were  set 
aside,  and  the  property  conveyed  by  them 
was  ordered  to  be  sold  for  the  paymeiit  of 
Pflngsten's  debts.  The  court  below,  how- 
ever, upon  the  evidence  before  It,  reserved  to 
the  appellee  a  lien  on  the  proceeds  of  sale 
for  the  amount  advanced  by  her  to  pay  off 
the  building  association  mortgage.  We  have 
examined  the  testimony,  and  are  satisflerl 
that  the  appellee  lohned  the  money  mention- 
ed to  her  husband  for  the  purpose  of  paying 
off  said  mortgage  indebtedness,  and  that  she- 
made  said  loan  upon  the  express  promise  of 
repayment  It  Is  clear  the  transaction  be- 
tween herself  and  her  husband  was  free  from 
fraud,  with  no  intention  on  her  part,  at  least, 
of  defrauding  his  subsisting  creditors.  .  Un- 
der such  circumstances  the  appellee  must, 
according  to  the  plainest  principles  of  jus- 
tice and  equity,  be  substituted  for  and  have 
the  right  of  the  building  association  under  the 
mortgage,  which  we  have  seen  she  paid  off. 
The  mortgage  in  question  was  a  valid  lien 
prior  to  the  claims  of  the  appellants,  and  the- 
claim  of  the  appellee  was  therefore  properly - 
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recognized  and  protected  by  tbe  court  betow. 
So  we  have  held  in  two  recent  cases,  MO- 
boUand  v.  Tiffany,  64  Md.  461,  9  AtL  tfiil; 
Gone  T.  Cross,  72  Md.  102,  19  AtL  SSL  Pe- 
eree  afOrmed,  with  costs. 


<78  Hi.  US) 
WEmSTER  T.  GAMBRIDOB  FBMAJUB) 
'  8BHINARY  et  al. 

<Goiirt  of  Appeals  of  Maryland.    Not.  16, 1893.) 

FSMALB  BEMINABT  —  FrIYATB  CORPOBATIOW— MV 
TEKIAI.  ALTBKA.T10K  0»  CHARTER  —  WhAT  COS- 

•nruTBS. 

Where  a  private  corporation  is  charter- 
«d  for  the  exclnuVe  education  of  girls,  a  snbie- 
qnent  act  of  the  legislature  authorieing  tbe 
trustees  to  lease  to  the  county  school  commis- 
sioner so  much  of  the  buildings  and  grounds  as 
are  not  necessary  for  the  use  of  the  seminary 
is  not  an  alteration  of  the  charter  inconsistent 
with  the  purposes  for  which  the  corporation  was 
formed,  and  unconstitutional,  since  it  is  not 
the  necessary  effect  of  snch  a  lease  to  change 
the  seminary  into  a  mixed  school  for  boys  and 
girls. 

Appeal  from  tircult  court,  Dorchester  ooon- 
ty,  in  equity.  , 

BUI  by  Noab  Webster  against  ttte  Gam- 
bridge  Female  Seminary  and  others  to  re- 
strain defendants  from  carrying  into  effect  a 
certain  lease,  and  for  other  relief.  Decree 
for  defendants,  and  complainant  appeals. 
Affirmed. 

Argued  before  ROBINSON,  0.  J.,  and  BRY- 
AN, McSHERRY,  FOWLER,  BRIBOOH.  and 
BOYP,  JJ. 

Charles  Marshall  and  John  O.  Mills,  for 
appelant.  Bernard  Carter,  A.  L.  Miles,  and 
S.  T.  Mllbourne,  for  appellees. 

ROBINSON,  C.  J.  Hils  case  must  be  con- 
sidered as  one  of  more  than  ordinary  im- 
portance. Tbe  right  to  alter,  amend,  or  re- 
peal tbe  charter  of  a  private  corporation  Is 
reserved  in  express  terms  by  tbe  constitution 
of  this  state,  and  the  question  In  this  case  in- 
volves the  exercise  of  this  power  by  tbe  leg- 
islature. The  Cambridge  Female  Seminary 
was  incorporated  by  the  act  of  1858,  With 
power  to  issue  shares  of  capital  stock,  to  tbe 
amount  of  $10,000,  for  the  purpose  of  erecting 
tbe  necessary  buildings  for  said  Institution. 
The  trustees  to  be  elected  under  tbe  charter 
were  authorised  to  employ  teachers,  fix  their 
salaries,  and  to  do  all  other  things  necessary 
for  the  proper  conduct  and  management  of 
the  seminary;  and  upon  tbe  subscription  of 
$3,000  to  its  capital  stock  tbe  state  agreed  to 
appropriate  fSOO  anuTially,  to  be  expended. 
In  the  language  of  the  act,  "for  the  purposes 
of  female  education."  By  a  subsequent  act 
the  l^Islature  appropriated  the  further  sum 
of  $5,000  to  aid  In  the  erection  of  additional 
buildings  and  the  purchase  of  tbe  necessary 
equipments  for  tbe  school.  Notwithstanding 
the  liberal  aid  thus  extended  by  the  state,  the 
seminary  was  not  as  successful  as  its  pro- 
moters hoped  and  expected.    It   managed, 


however,  It  seems,  to  struggle  along  tUl  1800, 
when  Its  principal  resigned.  Its  revenues 
were  not  in  fact  sufficient  to  pay  the  salaries 
of  teacbera  and  to  meet  tbe  necessary  cur- 
rent expenses,  so  tbe  trustees  were  obliged  to 
borrow  money,  and  to  mortgage  the  buildings 
and  grounds  to  secure  the  payment  of  the 
loan.  One  of  tbe  mortgages  was  overdue, 
and  there  was  no  money  in  the  bands  of  tbe 
trustees  to  pay  either  interest  or  prlndpaL 
In  this  condition  of  aCEairs  tbay  made  ap- 
plication to  tbe  school  coounlasioners  of  the 
county  for  financial  aid  and  assistance.  Of 
tbe  120  stiares  of  stock  which  had  been  sub- 
scribed by  different  persons,  66  shares  re' 
mained  unpaid,  and,  as  tbe  school  commiii- 
sioqers  were  In  need  of  buildings  for  school 
purposes,  tbey  agreed  to  take  these  66  shares, 
provided  tbe  trustees  would  lease  to  them, 
for  tbe  use  of  the  public  schools,  so  much  of 
tbe  buildings  and  grounds  as  were  not  in 
fact  necessary  for  the  use  of  tbe  seminary- 
This  offer  tbe  trustees  accepted,  and  the  lease 
was  accordingly  executed.  In  addition  to  tbe 
subscription  of  tbe  66  shares  of  stock  at  (40 
per  share,  the  school  commissioners  also 
agreed  to  pay  to  the  trustees  of  tbe  seminary 
$500  annually,  to  be  applied  by  them  for  tbe 
purposes  of  female  education,  and  also  agreed 
to  put  and  keep  the  buildings  and  grounds 
in  proper  repair,  and  to  insure  the  buildings 
at  their  own  expense.  The  principal  and 
vice  principal  of  the  "consolidated  schools," 
for  so  tbey  are  called  by  tbe  lease,  were  to 
be  elected  by  tbe  trustees  of  the  female  sem- 
inary and  the  trustees  of  the  Cambridge 
Academy,  the  latter  being  also  parties  to  tbe 
lease,  subject,  however,  to  tbe  approval  of 
tbe  school  commissioners.  Such  are  tbe 
terms  of  the  lease,  and  these  terms,  so  far  as 
the  seminary  was  concerned,  would  seem  to 
be  beneficial  in  every  respect,  for,  without 
tbe  pecimiary  assistance  thus  extended  by 
the  school  commissioners,  it  could  no  longer 
be  maintained  as  a  school  for  the  education . 
of  girls  and  young  women.  Tbe  complain- 
ant, however,  is  a  stockholder  of  the  defend- 
ant corporation,  tbe  female  seminary,  and 
this  is  a  bill  filed  by  bim  to  restrain  tbe  par- 
ties from  carrying  Into  effect  the  terms  of  the 
lease,  and  to  restrain  the  school  commissiob- 
ers  from  taking  possession  of  or  using  in  any 
manner  the  buildings  and  grounds  belonging 
to  tbe  seminary,  and,  further,  to  have  the 
lease  itself  declared  to  be  null  and  void;  and 
this  relief  be  claims  on  the  following  grounds: 
(1)  Because  the  trustees  bad  no  power,  un- 
der tbe  original  charter,  to  lease  any  part  of 
tbe  seminary  buildings  or  grounds  to  tbe 
sdbool  commissioners;  (2)  that  the  legislature 
could  not,  by  tbe  amendatory  act  of  1892, 
confer  this  power  upon  tbe  trustees;  (3^  that 
the  school  commissioners  had  no  power  tq 
subscribe  to  the  capital  stock  of  the  defend- 
ant corporation,  nor  'bad  they  tbe  power  to 
become  a  party  to  tbe  lease  in  question. 

Whether  the  trustees  bad  the  power,  un- 
der tbe  original  charter,  to  lease  any  part  of 
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the  buildings  or  grounds,  is  a  question  we 
8b6dl  not  stop  to  consider.  Be  that  as  It 
may,  the  legislature  had  the  power,  It  is 
conceded,  to  alter  and  amend  Its  chartor, 
proyided  such  amendment  does  not  change 
fundamentally  the  nature  ot  the  charter  and 
the  objects  for  which  it  was  granted;  and, 
this  being  so,  the  question  comes  to  this: 
Does  the  act  of  1802  change  fundamentally 
the  nature  and  character  of  the  charter  of 
the  female  seminary?  Or,  in  other  words, 
are  Its  proTlslons  Inconsistent  with  the  ob- 
jects and  purposes  for  which  it  was  Incor- 
porated? And  In  considering  this  question 
it  may  not  be  amiss  to  reter  briefly  to  the 
origin  and  object  of  the  constitutional  reeer- 
vatlon  to  amend  and  repeal  the  charters  of 
private  corporations..  In  the  well-known 
Dartmouth  College  Case,  the  supreme  court, 
after  full  consideration,  decided  that  the 
chart«'  of  a  private  corporation,  when  ac- 
cepted, was  an  executed  contract  between 
the  state  and  the  ccH'porators,  and  as  such 
was  within  the  protection  of  the  federal  con- 
sUtutltm,  which  forbids  a  state  from  passing 
any  law  impairing  the  obligation  of  con- 
tracts; and,  this  being  so,  the  court  held 
that  the  legialatare  of  New  Hampshire  could 
not  by  a  subsequent  act  impair  or  interfere 
with  the  franchises  and  privileges  granted  to 
that  corporation  under  its  original  charter. 
This  decision,  and  the  grounds  on  which  it 
is  based,  have  been,  it  is  true,  the  subject 
of  a  good  deal  of  criticism,  but  the  decision 
Itself  has  been  affirmed  by  the  supreme  court 
in  a  number  of  cases,  and  must  now  be  con- 
sidered as  the  settled  law  of  this  country. 
In  bis  concurring  opinion,  Mr.  Justice  Story, 
however,  suggested  that  the  legislature,  in 
chartering  a  private  corporation,  might  re- 
serve the  power  to  alter  and  amend  it  and 
that  the  subsequent  exercise  of  this  power, 
under  such  a  reservation,  would  not  be  an 
impairment  of  the  obligation  of  the  con- 
tract, within  the  meaning  of  the  constitution; 
and,  since  that  decision,  this  state  and  other 
states,  by  constitutional  provision  or  by  gen- 
eral law  or  by  special  acts,  have  in  express 
terms  reserved  the  power  to  amend  or  re- 
peal the  charters  of  corporations;  the  ob- 
ject being,  as  we  have  heretofore  said,  to 
preserve  to  the  state  control  over  corporate 
grants,  should  the  legislature  at  any  time 
deem  the  exercise  of  this  power  necessary 
and  proper.  State  v.  Northern  Cent  Ry. 
Co.,  44  Md.  131.  The  reservation  Is  there- 
fore a  condition  upon  which  the  charter  is 
granted,  and,  when  it  Is  accepted,  the  right 
to  exercise  the  power  is  as  binding  as  If  it 
ware  written  in  the  body  of  the  charter  it- 
self. Jackson  v.  Walsh,  75  Md.  304.  23  Atl. 
778.  The  right  therefore,  of  the  legislature  to 
alter  or  amend  the  charter  of  the  defendant 
corporation  is  not  and  could  not  be  denied. 
At  the  some  time,  we  agree  with  the  appel- 
lant that  It  could  not  change  fundamentally 
the  nature  and  character  of  the  charter  It- 


sdf.  It  could  not  under  the  guise  of  an 
amendment  substitute  a  new  and  different 
charto',  with  distinct  and  different  purposes, 
and  oblige  the  stockholders  to  accept  It  Nor 
could  it  divest  prop^^y  rights  acquired  un- 
der the  legitimate  exercise  of  the  powers 
granted.  Independent  altogether  of  the  con- 
tract clause  of  the  federal  constitution  Is 
the  provision  which  declares  that  no  one 
shall  be  deprived  of  his  property  without 
due  process  of  law. 

At  the  same  time,  the  legislature.  It  Is 
equally  clear,  has  the  right  to  amend  or  re- 
peal the  franchises,  privileges,  or  immuni- 
ties granted  to  the  cwporatlon.  If  its  prop- 
erty was  exempted  from  taxation,  this  may 
be  revoked.  If  its  charter  prescribed  the 
rates  of  tuition  to  be  charged,  these  could  be 
changed.  If  it  prescribed  the  mode  and 
manner  by  which  the  seminary  was  to  be 
managed  and  controlled,  these  and  all  other 
like  rules  and  regulations  may  be  altered 
and  amended,  as  the  legislature  may  in  its 
Jud^ent  determine.  In  the  Sinking  Ftmd 
Cases,  99  U.  8.  700,  after  reviewing  the  sev- 
eral cases  In  the  supreme  court,  in  which 
the  extent  of  the  reserved  power  to  amend  or 
repeal  the  charters  of  corporations  had  been 
considered,  the  chief  justice  says:  "Giving 
full  effect  to  the  principles  which  have  thus 
been  authoritatively  stated,  we  think  it  safe 
to  say  that  whatever  rules  congress  might 
have  prescribed  In  the  original  charter  for 
the  government  of  the  corporation  in  the 
administration  of  Its  affairs,  it  retained  the 
power  to  establish  by  amendments."  And 
in  that  case  it  was  held  that  under  this  re- 
served power,  congress  could  lawfully  enact 
that  the  corporation  should  set  apart  a  p<Hrtlon 
of  its  earnings  as  a  sinking  fund  for  the  pay- 
ment of  its  debts  to  the  United  States.  And 
in  Miller  v.  State,  15  Wall.  478,  the  supreme 
court  held  that  where  the  charter  of  a  cor- 
poration was  subject  to  amendment  or  re- 
peal, in  the  discretion  of  the  legislature.  It 
was  competent  for  the  legislature  to  provide 
by  law  that  a  municipality  should  have  the 
right  to  elect  seven  directors  of  a  railroad 
company  in  place  of  four,  the  number  which 
It  had  been  originally  empowered  to  elect 
though  such  change  resulted  in  giving  the 
majority  of  the  board  to  the  municipality; 
and  in  answer  to  the  argruments  that  the 
right  to  elect  all  the  directors  except  four 
had  become  vested  In  the  stockholders  own- 
ing a  majority  of  the  shares,  and  that  the 
amendatory  act,  giving  to  the  city  the  power 
to  elect  seven,  Impaired  that  vested  right 
Mr.  Justice  Clifford  said:  "The  court  Is  of 
an  entirely  different  opinion,  as  the  legis- 
lature, in  conceding  that  right,  made  the  con-' 
cessions  subject  to  the  reserved  power  to 
alter  or  repeal  as  ordained  in  the  constitu- 
tion of  the  state  and  the  several  statutes 
mentioned,  which  clearly  gives  to  the  legis- 
lature the  power  to  augment  or  diminish  the 
number,  or  to  change  the  apportionment  as 
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the  enda  of  Justice  or  the  best  Interests  of 
all  coacerned  may  require."  So  tested  by 
these  weU-settled  principles,  we  do  not  see 
on  what  grounds  the  amendatory  act  of  1892 
can  be  said  to  change  materially,  or  to  be 
in  any  manner  inconsistent  with,  the  objects 
and  purposes  for  which  the  seminary  was 
chartered.  It  merely  authorizes  the  trustees 
to  lease  to  the  school  commissioners  so  much 
of  the  buildings  and  grounds  as  were  not 
necessary  for  the  use  of  the  seminary.  The 
property  belonging  to  the  seminary  was  al- 
ready incumbered  with  mwtgage  debts, 
which  the  trustees  were  unable  to  discharge; 
and,  besides,  they  were  without  the  means 
necessary  to  maintain  it  as  an  institution  for 
purposes  of  female  education.  By  the  con- 
tract which  the  amendatory  act  authorized 
the  trustees  to  make,  the  mortgage  debts 
were  paid  with  the  money  furnished  by  the 
school  commissioners,  and  the  annual  rental 
to  be  paid  by  them  tor  the  use  of  part  of  the 
buildings  and  grounds  enabled  the  trustees 
to  maintain  the  seminary  for  the  objects  and 
purposes  for  which  It  was  Incc^iiorated. 

The  argument,  however,  Is  that  the  neces- 
sary efTect  and  operation  of  the  lease  In  ques- 
tion was  to  change  the  seminary,  which  was 
chartered  for  the  education  of  females,  into 
a  mixed  school  for  boys  and  girls.  We  agree 
with  the  appellant  that  the  defendant  cor- 
poration was  chartered  for  the  education  ex- 
clusively of  girls  and  young  women.  That 
such  was  its  object  and  purpose  is  plain,  we 
think,  not  only  from  the  title  of  the  act  of 
Incorporation,  but  from  every  provision  In  the 
charter  Itself.  It  was  so  understood  and  ac- 
cepted by  the  corporatcMrs  themselves,  and 
It  was  so  conducted  and  managed  down  to 
1880,  when  the  lease  was  made,  and  it  was 
for  the  purposes  of  female  education  that  the 
state  agreed  to  appropriate  annually  the  sum 
of  $500.  But  it  does  not  seem  to  us  that  the 
lease  itself  can  by  any  fair  rule  of  construc- 
tion be  held  to  change  the  seminary  Into  a 
mixed  school  for  boys  and  girls.  The  build- 
ings were,  it  seems,  larger  than  actually  nec- 
essary for  the  seminary,  part  of  them  being 
occupied  as  residences  for  the  teachers,  and 
in  the  lease  is  reserved  In  express  terms  am- 
ide accommodations  for  the  use  of  the  sem- 
inary; and,  as  we  construe  it,  the  lease  sim- 
ply means  that  the  school  commissioners 
shall  be  permitted  to  use  and  occupy  part  of 
the  buildings  and  grounds  for  public  scbocd 
purposes.  The  proof  in  the  record  shows,  it 
is  true,  that  the  buildings  have  been  used 
In  a  manner  not  warranted  by  the  terms  of 
the  lease,  as  we  have  construed  it  Instead 
of  reserving  and  using  part  of  the  buildings 
for  the  exclusive  education  of  females,  the 
girls  of  the  seminary  and  the  boya  and  girls 
attending  the  public  school  occupy,  it  ap- 
I>ears,  the  same  room,  with  an  aisle,  merely, 
between,  and  recite  to  the  same  teachers  in 
the  same  class.    In  the  Cace  of  mch  facts  as 


these,  it  can  hardly  be  said  that  the  seminary 
is  conducted  as  a  school  exclusively  for  the 
'  education  of  females,  such  as  was  contem- 
plated by  the  defendant's  charter.  The  re- 
lief prayed,  however,  is  not  on  the  groimd 
that  the  trustees  have  permitted  the  use  of 
the  buildings  in  a  manner  not  warranted  by 
the  lease,  but  upon  the  ground  that  they 
had  no  power,  either  under  the  (Hlglnal  char- 
ter or  the  amendatory  act  of  1892,  to  lease 
any  part  of  the  buildings  to  the  school  com- 
missioners, even  though  they  did  reserve  suit- 
able and  necessary  accommodations  for  the 
exclusive  use  of  the  seminary.  It  was  filed 
upon  the  theory  that  the  trustees  had  no  pow- 
er whatever  to  lease  any  part  of  the  build- 
ings, and  the  relief  prayed  is  to  enjoin  the 
parties  from  carrying  into  effect  the  terms 
of  the  lease,  and  to  prevent  the  trustees  of 
the  Cambridge  Academy  or  the  school  com- 
missioners from  taking  possession  of,  or  using 
in  any  manner,  the  property  belonging  to  the 
female  seminary.  There  Is  a  general  prayer. 
It  is  true,  "for  other  and  further  relief,"  but 
under  such  a  prayer  the  complainant  Is  not 
entitled  to  relief  beyond  the  general  scope 
and  object  of  the  bill.  Fenby  v.  Johnson,  21 
Md.  106.  Whether  the  legislature  has  the 
power,  by  amending  the  charter  of  the  de- 
fendant, to  convert  the  seminary,  chartered 
originally  for  the  exclusive  education  of  fe- 
males, into  a  mixed  school  for  boys  and  girls, 
is  a  question  not  presented  by  the  pleadings 
in  this  case,  and  in  regard  to  which  we  are 
not  to  be  understood  as  expressing  any  opin- 
ion. What  we  mean  to  decide  is  that  the 
legislature  had  the  power,  by  the  amendatory 
act  of  1892,  to  authorize  the  trustees  to  exe- 
cute the  lease  In  question,  and  that  the  lease 
so  executed  does  not  in  Itself  change,  (»■  au- 
thorize the  trustees  to  change,  the  seminary 
into  a  mixed  school  for  boys  and  girls. 

Now,  as  to  the  power  of  the  school  com- 
missioners to  subscribe  to  the  stock  of  the 
female  seminary,  and  to  lease  part  of  the 
buildings  and  grounds  for  public  school  pur- 
poses, we  have  but  a  worA  to  add.  The  Code 
provides  that  they  shall  have  the  general  su- 
pervision and  contrcri  of  all  schools  In  their 
respective  counties;  they  shall  build,  repair, 
and  furnish  schoolhouses;  they  shall  fix  the 
salaries  of  teachers;  they  shall  purchase  and 
distribute  text  books,  and  shall  perform  such 
other  duties  as  may  be  necessary  to  secure 
an  efficient  administration  of  the  public  school 
system.  The  powers  thus  conferred  are 
broad  and  comprehensive.  Whether  they  are 
broad  enough  to  authorize  them  to  lease  build- 
ings for  school  purposes  it  Is  quite  unneces- 
sary, for  the  purposes  of  this  case,  to  decide. 
Be  that  as  It  may,  they  are  public,  and  not 
private,  ovporations,  and,  being  public  cor- 
porations, the  legislature  had,  beyond  all 
question,  the  iK>wer  to  authorize  them  to 
lease  the  buildings  of  the  seminary  for  school 
purposes.  It  foUows  from  what  we  have 
said  that  the  decree  below  must  be  affirmed. 
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STATE  r.  FLINT. 

(Snjireme  Court  of  Errors  of  ConnecUcnt. 

July  6,  1803.) 

Ovrx  Obdinawcks  —  Gamisg — "Policy  Plating." 

1.  Under  Gten.  St.  §  2573,  empowering  com- 
mon; councils  of  cidea  to  make  ordinances  to 
suppress  gaming,  an  ordinance  punishing  any 
person  managing  a  place  or  shop  for  the  pur- 
pose of  playing,  or  allowing  others  to  play,  the 
game  or  scheme  commonly  Icnown  as  ^'policy," 
is  not  invalid  on  the  ground  that  said  statute 
does  not  create  or  define  the  offense  prohibited 
in  the  ordinance,  nor  prescribe  the  penalty,  nor 
make  the  acts  described  criminal,  nor  empower 
common  councils  to  make  them  so;  the  power 
granted  being  adequate,  and  "policy  playing" 
being  a  ptirase  in  such  current  use  as  to  need 
no  definition. 

2.  An  ordinance  punishing  any  person  man- 
aging a  plac;e  or  shop  for  the  purpose  of  play- 
ing, or  allowing  others  to  play,  the  game  known 
as  "policy,"  does  not  conflict  with  Oen.  St.  | 
2668,  punishing  any  keeper,  resident,  or  fre- 
qnenter  of  a  house  resorted  to  for  gaming,  or 
lepated  to  be  a  gaming  house  or  place  fre- 
quented for  gaming  purposes;  since  under  the 
ordinance  it  need  not  be  proved  that  the  place 
WKs  resorted  to  for  playing  policy,  nor  that  it 
had  such  reputation,  nor  that  defendant  resided 
in  it.  .       ^ 

8.  It  is  no  objection  to  a  penal  ordinance 
that  a  conviction  under  it  may  leave  defendant 
subject  to  be  again  put  in  jeopardy  under  a 
state  statute^  since  if  the  acts  charged  in  lioth 
proceedings  are  the  same,  the  first  judgment 
will  be  abar. 

Appeal  from  court  of  common  pleas.  New 
Haven  and  Fairfield  countleB;  Walsb,  Judge. 

Prosecution  of  Harry  J.  Flint  for  keepin^r 
a  place  for  playing  in  cmd  conducting  and 
carrying  on  the  game  of  "policy,"  contrary 
to  ordinance.  From  a  judgment  of  the  court 
of  criminal  appeals  affirming  a  Judgmmt  of 
conviction,  def^dant  appeals.    Affirmed. 

S.  Judson,  Jr.,  for  appellant  J.  Chamber- 
lain and  W.  B.  Orover,  for  the  State. 

BALDWIN,  J.  By  section  2573  of  the  Gen- 
eral Statutes  "the  court  of  common  council  of 
any  dty"  has  "power  to  make,  alter,  and  re- 
peal ordinances  or  by-laws  to  suppress  and 
ptinish  all  kinds  of  gambling  and  gaming, 
pool  seHing,  policy  playing,  lottary  dealing; 
budcet-shop  business,  and  the  staking  or  de- 
posit of  money  or  collaterals  for  the  same  on 
margins  or  otherwise  against  a  rise  or  fall 
In  the  markets  of  the  price  of  stocks,  bonds, 
or  merchandise,  and  to  prevent  idlers  and 
persons  without  apparent  employment  from 
enticing  persons  Into  places  where  gambling 
Of  any  kind  is  carried  on."  After  this  enact- 
ment the  court  of  common  council  of  the  city 
of  Bridgeport  made  the  following  ordinance: 
"Every  person,  whether  as  principal,  agent 
or  servant,  who  shall  manage,  or  have  any 
Interest  in  tke  keeping  or  managing  of,  any 
place  or  shop  for  the  purpose  in  whole  or 
in  part  of  playing,  conducting  or  carrying  on, 
or  of  allowing  any  other  person  or  persons 
to  play,  conduct  or  carry  on,  the  game, 
business  or  scheme  commonly  known  as 
policy;  or  ^«1m>  shall  write,  transfer,  sell  or 
dellvar,  or  buy  in  whole  or  in  part,  any  of 


the  slips,  tickets,  tokens  or  chances  used  In 
or  connected  with  such  game,  business  or 
scheme  of  policy;  or  who  shall  in  any  other 
way  Itnowingly  take  any  part  whatever  in 
such  game,  business  or  scheme  of  policy,  or 
In  any  part  thereof— shall  be  fined  not  more 
than  one  hundred  dollars."  It  was  assigned 
by  the  defendant,  as  a  catise  of  demurrer  to 
a  complaint  against  him,  brought  under  this 
ordinance,  that  section  2573  does  not  create 
or  define  tlte  ofTense  alleged  In  the  com- 
plaint, nor  prescribe  a  penalty,  nor  make  the 
acts  charged  a  criminal  offense,  nor  give 
powCT  to  courts  or  common  council  to  make 
them  such;  but  tiiat  this  section  is  a  suffl- 
-dent  authority  for  the  enactment  of  dty 
(HTdinances  to  suppress  and  punish  "policy 
playing,"  and  that  that  phrase  is  one  in  such 
current  use  as  to  need  no  statutory  definition, 
was  determined  In  the  case  of  State  v.  Car- 
penter, 60  Conn.  07,  102.  22  Att.  407.  A 
further  cause  of  demurrer  was  that  the  acts 
described  in  the  ordinance  constitute  the 
crime  of  gaming  or  gambling,  which  is  pun- 
ishable by  the  general  laws  of  the  state,  and 
that,  as  Uiese  provide  a  different  penalty,  the 
ordinance  Is  Inconsistent  with  the  statute, 
and  therefore  void.  The  general  laws  of  the 
state  on  the  subject  of  faming  provide  (Oen. 
St.  i  2550)  that  "every  person  who  shall 
keep  a  place  resorted  to  for  the  purpose  of 
gaming,  or  which  is  reputed  to  be  a  gaming 
^ouse,  or  place  frequented  for  the  purposes 
of  gaming,  or  who  shall  engage  in  playing 
at  any  game  for  any  valuable  thing,  or  '^ho 
shall  reside  in,  or  frequent  such  place  for 
such  purposes,  shall  be  fined  not  more  than 
one  hundred  dollars,  or  imprisoned  not  more 
than  sis  months,  or  both."  That  "playing 
policy"  Is  a  method  of  gambling  may  also  be 
considered  as  settled  by  the  case  of  State  v. 
Carpenter,  supra;  but  the  particular  acts 
complained  of  are  not  covered  by  section 
2559.  The  defendant  is  charged  with  keep- 
lug  "a  place  for  playing  In  and  conducting 
and  carrying  on  the  game,  business  and 
scheme  commonly  known  as  ptdicy."  Tbis 
constitutes  an  offense  under  the  ordinance, 
but  not  under  the  statute  against  gaming  and 
gaming  houses.  That  makes  it  unlawful  to 
'  "keep  a  place  resorted  to  for  the  purpose  of 
gaming,  or  which  Is  reputed  to  be  a  gaming 
house  or  place  frequented  for  the  purpose  of 
gaming,"  or  to  "reside  In  or  frequent  such 
place  for  such  purpose,"  thus  touching  only 
places  either  In  fact  resorted  to  for  gaming 
purposes,  or  having  the  reputation  of  being 
gaming  houses  or  places  of  resort  for  gaming 
purposes.  The  complaint  in  question  does 
not  charge  that  the  defendant  kept  a  place 
of  such  a  character.  He  could  be  convicted 
on  proof  that  he  kept  a  place  for  playing  pol- 
icy, although  It  had  In  fact  never  been  re- 
sorted to  for  that  purpose,  and  had  not  the 
reputation  of  being  a  place  for  playing  pol- 
icy, or  a  place  resorted  to  for  playing  pol- 
icy, and  although  he  ffid  not  reside  in  it 
It  la  an  appropriate  mode  of  suppressing  pol- 
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ley  plejrin?  to  prohibit  keepinir  mch  a  place 
as  the  complaint,  following  the  langndge  of 
the  ordinance,  describes;  but  by  keeping  it, 
the  statnte,  strictly  constmed,  as  all  penal 
Btatntes  most  be,  was  not  necessarily  vio- 
lated. The  defendant  further  urges  that  his 
conviction  under  tliis  complaint  may  leave 
him  subject  to  be  again  put  m  jeopardy  by 
a  prosecution  under  the  statute  for  keeping  a 
place  resorted  to  for  policy  playing,  or  re- 
puted to  be  inch  a  place  of  resort.  If  the 
acts  charged  upon  him  in  both  proceedings 
were  the  same,  the  judgment  in  the  first 
would  l>e  a  bar  to  the  second.  Sontbport 
T.  Ogden,  23  Conn.  128,  132.  If  they  were 
different,  he  could  be  rightfully  punished  for 
both  offenses.  State  ▼.  Welch,  36  Conn.  215, 
217;  Cooley,  Const.  Urn.  (6tb  Ed.)  239. 
There  is  no  error  in  the  judgment  appealed 
trtm,   The  other  judges  coticnrred. 


(tt  OoDn.  UE) 

RITCHIE)  V.  WAIiliKE. 

(Supreme  Court  of  Errors  of  Connectlcnt 

Kay  22,  18^.) 

I1IJ1B11.1TT  voR  Arts  of  Servant  —  Deviation 
ntOK  LiiTB  or  DuTT— Ambsdmknt  of  fLEAonro. 

1.  Where  a  servant  sent  to  eet  a  load,  on 
his  return,  for  the  purpose  of  calling  at  a  shop 
on  his  own  aocoanL  goes  somewhat  out  of  bis 
nsnol  route,  and  leaves  the  team  unhitched 
wtiile  he  goes  into  the  shop,  the  master  will  be 
liable  for  an  injury  to  a  p^son  from  the  mn- 
ning  away  of  the  team,  the  servant's  acts  being 
in  the  execation  of  the  master's  business, 
though  deviating  somewhat  from  the  line  of  his 
duty. 

2.  Allowing  plaintiff,  after  introducing  Ilia 
evidence,  to  amend  the  allegation  of  his  com- 
plaint that  the  damage  was  done  by  defendant, 
so  as  to  conform  to  the  evidence  that  it  was 
done  by  Us  servant,  is  a  proper  exercise  of  the 
discretion  given  by  Gen.  St.  §  1023. 

Appeal  from  eapeAot  court,  Fairfield  eonn- 
ty;  J.  M.  Hall,  Judge. 

Acdon  by  Peter  RiteUe  againat  William 
WaHer.  Judgment  tat  plaintiff.  Defend- 
ant appeals.    Afflrmed. 

).  J.  Rose  and  G.  P.  Carroll,  for  appellant. 
N.  W.  Bishop  and  SS.  O.  Hull,  for  appellee. 

TOKRANCB,  J.  This  is  an  action  against 
a  master  for  damage  caused  by  the  negli- 
gence of  bis  servant  The  court  below,  up- 
on the  facts  found,  decided  that  the  injury 
occurred  solely  through  the  negligence  of 
the  servant.  One  of  the  claims  of  the  de- 
fendant, thotigh  It  was  not  pressed  on  the 
argument,  is  that  the  court,  as  matter  of 
law,  erred  in  so  doing.  Upon  this  point  It 
Is  sufficient  to  say  that  the  record  does  not 
present  any  question  of  law  for  review. 
Upon  the  facts  as  they  appear  of  record  we 
must  regard  the  decision  of  the  trial  court 
upon  this  point  as  final  and  conclusive.  In 
the  discussion  of  the  case,  therefore,  we 
will  assume  that  the  negligence  of  the  serv- 
ant and  the  damage  resulting  therefrom 
bare  been  determined  against  the  defendant. 


and  that  the  question  of  the  responsibility  of 
tlie  master  therefor  alone  remains  to  be  con- 
sidered. 

The  facts  bearing  upon  this  question  are  in 
substance  the  following:  The  defendant  is 
a  farmer  in  Trumbull,  and  at  the  time  of  tlie 
Injury,  in  September,  1891,  and  for  some 
years  prior  thereto,  had  been  accustomed 
twice  a  week  to  get  manure  for  his  farm 
from  a  brewery  on  North  Washington  av- 
enue, in  Bridgeport  This  avenue  and  Main 
street  Intersect  at  a  point  called  "Bull's 
Head,"  alwut  a  thousand  feet  south  of  the 
brewery.  The  avenue  and  Main  street  are 
connected  by  three  cross  streets,  called,  re- 
spectively, beginning  with  the  one  next  north 
of  Bull's  Head,  "Mulloy's  Lane,"  "Grand 
Street,"  and  "Commercial  Street"  .  The 
brewery  Is  nearly  opposite  the  point  Where 
Mulloy's  lane  enters  the  avenue.  In  De- 
cember, 1890,  the  defendant  hired  the  serv- 
ant in  question,  whose  name  is  Blackwell, 
as  a  farm  laltorer.  Soon  thereafter  the  de- 
fendant, for  the  purpose  of  getting  a  load 
of  manure,  and  of  showing  BlackweU  the 
place  to  procure  It  in  the  future,  drove  with, 
him  from  the  farm  to  the  brewery,  passing 
down  Main  streeet  to  Grand,  through  Grand 
to  North  Washlngtoih  avenue,  and  thence 
southerly  to  the  brewery.  After  getting  a 
load  they  returned  through  Grand  street  to 
Main,  and  thence  northerly  home.  Neither 
at  that  time  nor  on  any  subsequent  occa^ 
Sion  did  the  defendant  give  any  special  di- 
rections Or  instructions  as  to  what  particu- 
lar route  Blackwell  should  follow  in  going 
to  or  returning  from  the  brewery  with 
manure,  although  he  supposed  Blackwell 
took  the  same  route  followed  oh  the  first  oc- 
casion aI>ove  mentioned.  In  fact,  Blackwell 
went  or  returned  sometimes  by  way  of  Mul- 
loy's lane,  and  sometimes  by  way  of  Grand 
or  Commercial  street,  and  the  defendant  nev- 
er at  any  time  made  any  inquiries  as  to  what 
route  he  took.  On  the  day  of  the  injury  the 
defendant  told  Blackwell  to  go  to  the  brew- 
ery after  a  load  of  manure,  and  to  spread 
It  on  a  designated  lot  on  the  farm.  These 
were  all  the  directions  given  to  him.  The 
defendant  did  not  know  that  he  intended  to 
go  to  any  other  place.  Pursuant  thereto, 
Blackwell,  with  the  wagon  and  two  horses 
of  the  defendant,  went  to  the  brewery,  and 
procured  a  load  of  manure.  After  so  doing, 
instead  of  returning  to  Main  street  through 
the  lane  or  Grand  or  Commercial  street,  and 
going  thence  northerly  towards  Trumbull, 
as  usual,  Blackwell  drove  southerly  down 
the  avenue  to  Bull's  Head,  and  thence  into 
Main  street,  and  thence  northerly  in  the  di- 
rection of  home  till  be  came  to  a  certain 
shoemaker's  shop  on  Main  street,  southerly 
of  Mtdloy's  lane.  There  he  got  off  his  wag- 
on, leaving  his  team  for  about  five  minutes, 
and  went  into  the  shoemaker's  shop.  Black- 
weU's  purpose  and  object  in  so  doing  was  to 
see  the  shoemaker  about  soling  or  mending 
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the  shoes  belonging  to  and  then  worn  by 
him.  While  he  was  In  the  shop,  the  team 
started  at  a  slow  trotting  gait  up  Main 
street,  till  It  oame  opposite  the  plaintiff's 
market,  where  the  wheels  of  the  defendant's 
wagon  caught  In  the  left  rear  wheel  of  the 
plaintiff's  wagon,  upsetting  the  same,  and 
causing  the  Injuries  to  the  plaintiff  and  his 
property  referred  to  in  the  complaint  Black- 
well  was  employed  by  the  month,  and  the 
carting  of  the  manure  was  within  the  ordi- 
nary scope  of  his  employment  as  a  servant 
of  the  defendant,  and  he  was  in  the  service 
of  the  defendant  at  the  time  of  the  accident 

Just  here  it  may  be  well  to  call  attention 
to  two  points  In  the  finding,  and  to  settle  its 
interpretation  with  reference  to  them. 
After  stating  that  Blackwell  drove  around 
to  the  shoemaker's  shop,  and  there  left  his 
team  and  went  into  the  shop,  the  court,  as 
we  have  seen,  adds  that  "Blackwell's  pur- 
pose and  object  in  so  doing  was  to  see  the 
shoemaker  about  soling  or  mending  bis 
shoes."  Now,  whether  the  phrase  "In  so 
doing"  refers  to  the  entire  conduct  of  Black- 
well  from  the  time  he  left  the  brewery  till 
the  horses  ran  away,  or  only  to  his  act  In 
leaving  them  and  going  into  the  shoemaker's 
shop.  Is  perhaps  not  free  from  doubt  We 
will  assume,  however.  In  accordance  with 
what  seems  to  be  the  claim  of  the  defend- 
ant, that  the  phrase  in  question  refers  to 
the  entire  conduct  Again,  the  finding  is 
that  Blackwell  "was  in  the  service  of  the 
defendant  at  the  time  of  the  accident" 
This  may  mean  simply  that  at  the  time  of 
the  accident  his  term  of  service  had  not  ex- 
pired, and  that  he  had  not  been  discharged, 
or  it  may  mean  that  In  making  the  detour  he 
was,  and  continued  to  be,  In  the  execution 
of  the  master's  business,  within  the  scope 
of  his  employment  We  shall,  for  the  pur- 
poses of  the  discussion,  assume  that  the  for- 
mer meaning  is  the  correct  one. 

Whether,  then,  upon  the  facts  found,  the 
master  is  responsible  for  the  negligence  of 
the  servant,  is  the  Important  question. 
The  general  rule  of  law  applicable  in  this 
class  of  cases  is  accurately  ajad  comprehen- 
sively stated  in  Stone  v.  HUIs,  45  Conn.  47, 
as  follows:  "For  all  acts  done  by  a  servant 
in  obedience  to  the  express  orda«  ot  direc- 
tions of  the  master,  or  in  the  execution  of 
the  master's  business,  within  the  scope  of 
his  employment,  and  for  acts  in  any  sense 
warranted  by  the  express  or  Implied  author- 
ity conferred  upon  him,  considering  the  na- 
ture of  the  s^^lces  required,  the  Instruc- 
tions given,  and  the  circumstances  under 
which  the  act  Is  done,  the  master  is  respon- 
sible; for  acts  which  are  not  within  these 
conditions  the  servant  alone  is  responsible." 
Of  these  "conditions"  of  liability,  the  one 
under  which  the  present  case  seems  to  fall, 
if  It  falls  under  any  of  them,  is  the  one  for 
acts  done  "in  the  execution  of  the  master's 
business  within  the  scope  of  his  employ- 
ment"   This  rule  ac  "condition"  of  Uabill^ 


Is  in  itself  simple  and  Intelligible  enough, 
but,  in  determining  wheth«'  any  particular 
case  falls  within  it  or  not,  difficult  and 
troublesome  questions  may  arise.  "The 
cases  which  have  arisen  upon  this  subject 
have  from  the  earliest  times  been  prodoo- 
tive  of  much  astute  and  interesting  discus- 
sion In  courts  of  law,  and  eminent  Judges 
have  differed  widely  in  their  decisions. 
It  has  always  been  a  matte:  of  extreme  diffi- 
culty to  apply  the  law  to  the  ev«:-varying 
facts  and  circumstances  which  presoit 
themselves."  Rayner  v.  Mitchell,  2  O.  P. 
Div.  357.  In  reality,  however,  the  difficul- 
ty here  spoken  of  arises  in  ascertaining 
whether  the  act  was  done  in  the  execution 
of  the  master's  business  within  the  scope  of 
his  employment,  which,  as  we  shall  see,  Is 
ordinarily  a  question  of  fact,  and  not  in  ap- 
plying the  rule  when  that  fact  has  been  as- 
cwtained.  This  fact  once  determined,  the 
rule  can  be  easily  applied,  but  the  rule  can- 
not at  all  aid  in  the  determination  of  the 
fact  The  rule  tells  us  that  the  master's 
liability  depeids  upton  whether  the  acta 
were  dcme  In  the  execution  of  his  business 
within  the  scope  of  his  employment,  but  It 
does  not  help  us  to  determine  whether  they 
were  or  not  so  done. 

In  like  manner  the  general  rule  of  con- 
struction Is  that  the  intuit  of  the  parties 
shall  prevail.  This  tells  us  what  to  do 
when  the  Intent  has  been  ascertained,  but 
affords  no  aid  In  a  particular  case  In  ascer- 
taining what  the  Intent  Is.  Whether,  then, 
the  act  of  a  servant,  for  which  it  is  sought 
In  a  particular  case  to  hold  the  master  re- 
sponsible, was  done  In  the  execution  of  the 
master's  business  within  the  sco];>e  of  the 
employment,  or  not,  must,  from  the  nature 
of  things,  in  most  cases  be  a  questlMi  of  fact, 
to  be  determined  as  such  by  the  Jury  or  oth- 
«  trier,  because  no  general  rule  of  law  has 
been,  or  probably  can  be,  laid  down,  the  ap- 
plication of  which  will  det^mlne  the  mat- 
ter in  all  cases.  Sometimes,  however,  this 
question  is  determined  by  the  court  as  a 
matter  of  law.  But  In  by  far  the  greater 
number  of  cases  where  the  question  of  the 
master's  responsibility  turns,  as  in  the  pres- 
ent case,  principally  upon  the  mere  extent  of 
deviation  by  the  servant  from  the  strict 
course  of  his  employm«it  or  duty.  It  has 
been  geno^y  bdd  to  be  one  of  fact  and 
not  of  law.  In  such  coses  it  lb,  and  must 
usually  remain,  a  question  depending  upon 
the  degree  of  deviation  and  all  the  attend- 
ant circumstances.  In  cases  where  the  de- 
viation is  slight  and  not  unusual,  the  court 
may  and  often  will,  as  matter  of  law,  deter- 
mine that  the  servant  was  still  executing  his 
master's  business.  So,  too,  where  the  devi- 
ation is  very  marked  and  unusual,  the  court 
in  like  manner  may  determine  that  the 
servant  was  not  on  the  master's  business 
at  all,  but  on  his  own.  Cases  falling  be- 
tween these  extremes  will  be  regarded  as 
involving  merely  a  question  of  fact,  to  be 
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left  to  the  Jury  or  other  trier  of  snch  ques- 
ttons.  Thns,  in  Phelon  y.  Stiles,  43  Conn. 
426,  tlie  deviation  by  tlie  servant  from  tlie 
strict  course  of  his  duty  was  so  slight  that 
this  coort,  as  matter  of  law,  held  the  mastor 
liable,  while  in  Sttme  v.  Hills,  45  Conn.  44, 
the  deviation  was  so  marked  and  unusual 
that  it  refused  to  hold  the  master  responsi- 
ble. On  the  othor  hand,  where  a  servant, 
cMttrary  to  his  duty,  and  s<dely  for  a  pur- 
pose'of  his  own,  drove  his  master's  horse 
and  cart  a  quarter  of  a  mile  out  of  the  way, 
the  question  wheth»  in  and  while  so  doln? 
be.  was  in  the  execution  of  his  master's  bus- 
iness, within  the  scope  of  Ills  employment, 
was  left  to  the  Jury  as  a  question  of  fact. 
Whatman  v.  Pearson,  L.  H.  3  O.  P.  422. 
"Whether  the  servant  is  really  bent  on  his 
master's  affairs  or  not  is  a  question  of  fact, 
but  a  question  which  may  be  troublesome." 
PoL  Twts,  side  p.  71.  In  the  following 
cases,  among,  many  oth«i3,  this  question  was 
decided  as  one  of  fact:  Kimball  v.  Gush- 
man,  103  Mass.  194;  Redding  v.  Railroad 
Go.,  8  S.  G.  1;  Rounds  v.  Railroad  Co.,  64 
N.  Y.  129;  Cormack  v.  Dlgby,  9  Ir.  Com. 
Law,  567;  Bums  v.  Foulsom,  L.  R.  8  C. 
P.  663. 

In  cases  of  deviation  the  authorities  are 
cleaily  to  the  effect  that  a  mere  departure 
by  the  servant  from  the  strict  course  of  his 
duty,  evai  for  a  purpose  of  his  own,  will  not. 
In  and  of  itself,  be  such  a  departure  from 
the  master's  business  as  to  relieve  him  of 
responsibility.  "Not  every  deviatloa  of  the 
s«:vant  from  the  strict  execution  of  his  duty, 
nor  every  disregard  of  particular  instruc- 
tions, will  be  such  an  interruption  of  the 
course  of  employment  as  to  determine  or 
suspend  the  master's  responsibility;  but 
where  there  is  not  m^ely  deviation,  but  a 
total  departure,  from  the  course  of  the  mas- 
ter's business,  so  that  the  8»vant  may  be 
said  to  be  'on  a  frolic  of  his  own,'  the  mas- 
ter is  no  longer  answerable  for  the  servant's 
conduct."  Pol.  Torts,  side  p.  76.  In  the 
case  of  Joel  v.  Morison,  6  Car.  &  P.  501,  the 
Jury  were  told  tliat  if  the  saraut,  with  his 
master's  horse  and  cart,  made  a  detour  in 
ordo*  to  call  upon  a  friend,  or  If,  whon  driv- 
ing <m  his  master's  business,  he  weat  out 
of  his  way  against  his  mast«''s  implied  com- 
mands, the  master  remains  liable  for  .the 
servant's  negUjjence  whUe  extra  viam;  but 
that  "if  he  was  going  on  a  frolic  of  his  own, 
without  being  at  all  on  his  master's  business, 
the  master  will  not  be  liable."  If  the  serv- 
ant, in  going  extra  viam.  is  really  engaged 
In  the  execution  of  the  master's  business 
within  the  scope  of  his  employmait,  it  is 
immaterial  that  he  Joined  with  this  some 
private  business  or  purpose  of  his  own. 
Thus,  In  Patten  v.  Rea,  2  O.  B.  (N.  S.)  606, 
the  servant  started  out  on  business  of  the 
master,  and  also  to  see  a  doctor  on  his  own 
aooomit.  While  on  his  way  to  see  the  doc- 
t<w  he  negligently  drove  against  a  horse  and 
killed  it,  and  the  master  was  held  responsi- 


ble. In  Sleath  ▼.  Wilson,  9  Car.  &  P.  607, 
the  master  was  held  liable  for  the  negligent 
act  of  bis  servant,  who,  after  having  set  his 
master  down,  drove  around  to  deliver  a  par- 
cel of  his  own,  and  did  not  drive  directly 
where  he  had  been  ordered  to  go.  See  the 
case,  also,  of  Cormack  v.  Dlgby,  supra,  upon 
this  point  In  St(»ey  v.  Ashton,  L.  R.  4 
Q.  B.  476,  Chief  Justice  Cockbum  says:  "I 
think  that  if  a  driver,  while  acting  in  his 
master's  business,  were  to  make  a  slight 
deviation  to  cany  some  business  of  bis  own 
into  effect,  in  such  a  case  the  master  might 
be  liable,  and  that  the  question  would  be 
one  of  degree  as  regards  the  extent  of  the 
deviation.  •  •  •  I  am  far  from  saying  If 
the  servant,  when  going  on  his  master's  busi- 
ness, took  a  somewhat  longer  road,  that  ow- 
ing to  the  deviation  he  would  cease  to  be 
in  the  employment  of  the  master,  so  as  to 
divest  the  latter  of  all  responsibiUty.  In 
such  cases  it  is  a  question  of  degree  as  to 
how  far  the  deviation  could  be  considered 
as  a  separate  Journey."  In  Whatman  v. 
Pearson,  supra,  the  s^-vant,  with  the  horse 
and  cart  of  the  master,  contrary  to  express 
orders,  went  a  quarter  of  a  mile  out  of  his 
way  purdy  for  a  purpose  of  his  own,  and 
the  master  was  held  responsible.  In  Miteh- 
ell  V.  Cmssweller,  13  C.  B.  237,  Maule,  J., 
said:  "The  master  is  liable  even  though  the 
servant,  in  the  performance  of  his  duty,  Is 
guilty  of  a  deviation,  or  a  failure  to  per- 
form it  in  the  strictest  and  most  convenient 
manner."  In  some  of  its  aspects  the  case 
of  Quinn  v.  Power,  87  N.  Y.  535,  is  some- 
what similar  to  the  case  at  bar.  There  a 
boatman  at  a  certain  town  on  the  Hudson 
river  applied  to  the  pilot  in  charge  of  a  ferry 
boat,  asking  to  be  put  on  board  of  a  canal 
boat  then  in  midstream.  The  pilot,  without 
compensatI(m,  and  apparently  out  of  mere 
"good  nature,"  agreed  to  do  so.  Similar  acts 
had  occasionally  been  done  before,  but  with- 
out the  knowledge  or  express  authority  of 
the  master.  To  reach  the  canal  boat  the 
pilot  diverged  from  his  regular  course,  and 
while  so  out  of  his  course,  through  the  neg- 
ligence of  those  In  charge  of  the  ferry  boat, 
a  collision  with  a  canal  boat  occurred.  In  be- 
half of  the  master  it  was  urged  that  his 
servants,  when  the  colUsloa  occurred,  were 
not  acting  in  his  business  oc  within  the  scope 
of  th^r  employment,  but  in  the  execution 
of  an  independent  ptu-pose  of  their  own,  not 
connected  with  the  master's  business;  but 
upon  this  point  the  court  said:  "We  do  not 
concur  tn  this  view  Of  the  transaction.  At 
most,  it  appears  to  us  a  case  where  the  serv- 
ant, while  acting  in  the  master's  business 
and  within  the  scope  of  his  employment, 
deviated  from  the  line  of  his  duty  to  his 
master,  and  disobeyed  his  Instructions. 
When  this  ferry  boat  left  the  dock  at  Athens 
it  started  for  its  terminus  at  Hudson.  It 
took  freight  and  passengers  to  transfer  across 
the  river.  Servants  and  boat,  as  the  latter 
moved  out  Into  the  river,  were  doing  the 
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master's  biistnefli,  and  acting  In  the  line  of 
duty  and  of  employment  Tbere  was  » 
usual  track  or  route  by  which  the  boat 
crossed.  It  may  even  have  been  sdected 
and  dictated  by  the  owner.  In  devlatlnK 
from  it  the  aeryants  might  disregard  the 
instructions  of  the  master,  but  they  were 
none  the  less  engaged  In  the  master's  busi* 
ness  of  transporting  passengers  from  Athens 
to  Hudson  because  they  did  not  follow 
the  usual  route,  or  puraued  another,  or  even 
a  forbidden,  track.  They  were  still  doing 
their  employer's  work,  though  in  a  man- 
ner contrary  to  bis  Instructions.  If  they 
stopped  the  boat  in  the  middle  of  the 
river,  they  did  not  cease  to  be  engaged  In 
the  master's  business.  Even  if  the  motive 
wjw  some  purpose  of  their  own,  they  were 
still  about  their  usual  employment,  although 
pursuing  it  in  a  way  and  manner  to  sub- 
aee\e  ajso  such  purpose,  When  they  took 
tlUs  passoiger  to  the  tow,  and  in  so  doing 
deviated  from  the  usual  route,  and  stopped 
the  boat  mtdrlver  for  that  reason,  they  were 
still  engaged  In  the  master's  business  of 
transporting  freight  and  passengers  across 
the  river.  They  were  d<Ang  it  in  a  mode  and 
manner  perhaps  not  authorized,  and  possibly 
in  some  sense  to  effect  a  purpoee  of  their 
own,  but  none  the  less  acting  within  the 
scope  of  their  employment,  and  engaged  in 
the  master's  business."  Some  of  the  above 
remarks  are  quite  applicable  to  the  case 
at  bar.  In  making  the  detour,  Blackwell 
was  still  in  charge  of  his  master's  team, 
though  on  a  rcmndabont  way  home,  carting 
manure  to  his  master's  farm.  That  was  his 
main  purpoee  and  object  throughout  the  en- 
tire transaotion.  In  the  language  of  the  case 
last  cited,  even  If  the  motive  was  some  pur- 
pose of  his  own,  he  was  still  about  his  usual 
empk)yment,  although  pursuing  it  in  a  way 
and  manner  to  subserve  such  purpose  also. 

Applying  these  principles  to  the  case  at 
bar,  the  question  for  the  court  below  was 
whether  or  not  Blackwell,  for  the  time  be- 
ing, totally  departed  from  the  master's  bosl- 
ness,  and  set  out  upon  a  separate  Journey 
and  business  of  his  own.  If  the  rule  of  law 
were  that  any  deviation  by  the  servant  "to 
carry  some  business  of  his  own  into  effect" 
was  of  itself  such  a  departure,  the  above 
question  would  be  one  of  law.  But  this,  as 
we  bave  seen,  is  not  the  rule  of  law.  To  de- 
cide the  question  in  a  case  like  the  present, 
the  trier  must  take  into  account,  not  only  the 
mere  fact  of  deviation,  but  its  extent  and 
nature  relatively  to  time  and  place  and  cir- 
cumstances, and  all  the  other  detailed  facts 
which  form  a  part  of  and  truly  characterize 
the  deviation,  including  often  the  real  intent 
and  purpose  of  the  servant  in  making  it 
Without  spending  more  time  upon  this  point, 
we  think  the  above  question  is  one  of  fact 
In  the  ordinary  sense,  and  that. the  case  at 
bar  clearly  falls  within  th«  class  of  cases 
where  such  question  is  strictly  one  of  fact 
to  be  decided  by  the  trier.    As  such,  we 


think  tjhe  conrt  below  decided  It  It  Is  tme 
that  upon  our  interpretation  of  the  finding 
the  court  below  has  not  found  formally  and 
in  terms  that  Blackwell,  during  the  time  of 
the  detour,  was  in  the  execution  of  his  mas- 
ter's business,  and  perhaps  such  interpreta- 
tion does  that  court  an  Injustice;  but  how- 
ever this  may  be,  the  court  In  dedding  as  it 
did,  necessarily  found  that  Blackwell  con- 
tinued la  the  execution  of  the  master's  busi- 
ness all  the  time,  and  this  Is  enough  without 
so  finding  in  terms.  This  court  will  not  re- 
view SQch  a  finding  upon  the  errors  assigned. 
If/  however,  we  should  bold  the  question 
raised  upon  this  point  to  be  one  of  law,  we 
have  no  hesitation  in  saying  that  the  conrt 
below  reached  the  correct  conclusion  on  the 
facts  fonnd.  In  either  point  of  view,  Qien, 
there  Is  no  Mror. 

The  remaining  question  relates  to  the  al- 
lowance of  the  amendment  The  complaint 
alleged  that  the  damage  was  done  by  the  de- 
fendant while  the  proof  was  that  It  was 
done  by  bis  servant  After  tbe  plaintiff  rest- 
ed, the  defendant  moved  for  a  nonsuit  on 
the  ground  of  this  variance,  and  the  court 
permitted  the  plaintiff'  to  amend  his  com- 
plaint in  this  respect  According  to  the  rec- 
ord, the  only  objection  made'  by  the  defend- 
ant was  a  general  one  to  the  allowance  of 
the  amendment  and  the  error  assigned  upon 
this  point  seems  to  rdate  wholly  to  the  allow- 
ance of  the  amendment  Under  the  statute 
{section  1023)  the  court  clearly  had  the  dis- 
cretionary power  to  allow  the  amendment 
and  the  power,  for  aught  that  we  can  see, 
was  very  properly  exo-clsed.  Santo  y.  May- 
nard,  67  Conn!  IQT,  IT  Aa  700.  Tbe  real 
grievance  of  the  defendant  however,  upon 
this  part  of  the  case,  as  stated  upon  his  brief, 
seems  to  be  that  he  was  not  allowed  time  to 
demur  to  the  amended  complaint  Now,  tf 
we  admit  for  argument's  sake  that  the 
amended  complaint  was  demurrable,  there 
are  two  sufficient  answers  to  this  diilm  of 
the  defendant  The  first  Is  that  It  is  not 
fairly  Included  in  the  assignments  of  error, 
and  the  second  is  that  it  nowhere  appears 
that  the  defendant  asked  or  offered  to  demur, 
or  that  Ills  right  to  do  so  was  quesUoiied  or 
denied  by  the  court  below.  There  Is  no  er- 
ror In  the  Judgment  appealed  firom.  The  oth- 
er Judges  oonburred. 


(£8  Conn.  495) 
NORWALK  GASLIGHT  CO.  v.  BOROUGH 

Olf'  NORWALK. 

(Supreme  Court  of  Brrora  of  Connectisat    Deo. 

15,  1893.) 

Boroughs — Constbdotion  of  Sewiks— Hbsij* 
osKCE — Indbpsndbkt  Contbactobs. 
1.  In  an  action  by  a  gas  company  against  a 
borough  for  iDJnries  to  plaintiff's  pipes,  caused 
by  defendant's  negligenee  in  bnifding  sewers, 
defendant  allied  specially  that  such  construc- 
tion was  requu-ed  by  public  necessity,  and  au- 
thorized by  the  state;  that  defendant  bad  no 
knowledge  of  tho  location  of  plaintiff's  gipes; 
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that  it  was  dMchaxging  a  duty,  had  the  advice 
and  Bnperinteodeiice  of  a  competent  engineer. 
etc.  Held  demnrrable,  as  showing  no  excuse 
for  negligence,  if  there  were  any,  but  merely 
focts  tending  to  show  that  there  was  none, 
and  not  bettered  by  allegations  that  all  acta 
done  by  defendant  were  necessary,  and  done 
with  reasonable  care. 

2.  Said  special  answer  further  alleged  that 
all  the  work  was  ^done  under  contracts  made 
under  advice  of  competent  counsel,  and  the 
acts  complained  of  by  plaintiff,  if  done,  were 
done  by  the  contractors,  and  not  by  or  under 
defendant's  procurement.  Bcli  that,  since  the 
defense  of  independent  contractor  was  not 
consistent  with  the  rest  of  the  answer,  these 
allegations  would  be  construed  as  of  acts  done 
by  defendant  allowing  the  exercise  of  reason- 
able care,  and,  bo  construed,  were  demurrable. 

3.  A  Ixjrongh  empowered  its  court  of  bur- 
gesses to  construct  a  general  system  of  sewers. 
The  court  let  the  work  on  contract,  and  dele- 
gated Buperinteodenee  of  details  to  its  commit- 
tee on  sewerage.  The  borough  engineer  made 
the  plans,  and,  under  the  contracts,  had  im- 
portant superintending  power*.  A  cave-in  hav- 
ing occurred,  which  injured  plaintiff  gas  com- 
pany's pipes,  the  committee  and  engineer  oral- 
ly agreed  with  plaintiff  tliat  plaintiff  should  re- 
pair the  damage,  and  protect  against  and  repair 
like  injuries  that  might  occur  in  future  at  the 
borough's  expense.  Pending  the  work,  the  en- 
gineer reported  the  agreement,  and  the  doing  of 
work  thereunder,  at  a  regular  meeting  of  the 
court  of  burgesses,  plaintiff's  superintendent  be- 
ing present,  when  no  objection  was  made,  bnt 
no  formal  action  taken.  Held,  that  plakitilf  was, 
by  said  report  and  the  burgesses'  acquiescence. 
Justified  in  doing  work  under  the  agreement, 
and  the  borough  was  estopped  to  deny  its  lia- 
bility thereunder. 

4.  A  contract  let  by  a  borough  for  build- 
ing sewers  allowed  the  burgesses  to  inspect  the 
materials  and  work,  to  see  that  these  sfulfilled 

'tlie  spedfications.  The  specifications  provided 
that  the  work  should  be  packed  in  by  persons 
aHuroved  by  the  Ixirough  engineer,  and  no  tnn- 
nelinjT  should  be  allowed,  except  on  his  permis- 
sion; that  if,  in  excavation,  any  obstruction 
were  met,  which  said  ent^neer  thought  should 
be  avoided,  the  work  should  be  measured,  and 
the  excavation  filled  in;  that  the  work  should 
be  prosecuted  at  as  many  points  as  said  engi- 
neer should,  from  time  to  time,  determine; 
that  plnnk  foundations  should  be  laid  when  the 
engineer  thought  them  needed;  that  all  work 
should  be  done  according  to  the  plan  and  direc- 
tions of  the  engineer;  that  certain  rock  should 
be  excavated  with  as  little  blasting  as  possible, 
nnder  immediate  snpervision  of  the  engineer; 
that  laborers  and  tools  objected  to  by  the  en- 
gineer shonld  be  removed;  and  that  the  con- 
tractor should  be  responsible  for  all  damages  to 
neighboring  [iroperty,  and  at  his  own  expense 
shore  up,  protect,  and  restore  all  improvements 
disturbed  or  injured.  Bdd  that,  as  against  a 
gas  company  whose  pipes  were  injured  in  the 
course  of  the  work,  the  contractor  was  inde- 
pendent, and  not  the  borough's  servant. 

5.  Where  the  contractor  is  independent,  and 
a  properly  competent  person,  the  employer's 
right  to  control  any  part  of  bis  work  is  imma- 
terial. It  is  only  the  employer's  actual  inter- 
ference or  as8umi>tion  of  control  that  will  make 
Um  liable  for  injuries  caused  by  the  contract- 
or's negligence. 

6.  The  operation  of  blasting  with  dynamite 
is  intrinsicftlly  dangerous;  and  in  an  action  for 
injuries  to  gas  pipes  by  excavations  for  sewers, 
in  which  such  blasts  were  used,  the  court  should 
■o  state  to  the  jury,  adding,  however,  that 
whether,  under  the  facts  in  the  case,  the  work 
eontracted  for  called,  in  its  natural  and  reason- 
able execution,  for  such  operation  as  would  ob- 
viously expose  plaintiff's  property  to  probable 
injury,  is  for  them  to  determine;  that,  if  so, 
the  employer  cannot  excuse  himself  for  injury 
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so  occasioned,  by  any  contract  with  another  to 
do  the  work. 

7.  It  is  not  enough,  in  «mploying  an  in- 
dependent contractor,  not  to  knowingly  em> 
Sloy  an  incompetent  »ne;  but  one  must  exercise 
ue  and  reasonable  care  to  aeiect  a  competent 
and  skillful  person.    ' 

'8.  When  the  injuries  are  alleged  to  have 
been  caused  by  defendant's  negligence  in  con- 
structing sewers,  it  is  immaterial  that  the  court 
charge  that  snc^  construction  was  carried  on 
finder  defendant's  duty  of  maintaining  and 
keeping  in  repair  its  streets,  while  in  fact  it 
was  under  a  charter  granted  on  defendant's  pe- 
tition to  the  legislature,  since  the  degree  of  care 
required  in  either  case  would  be  exactly  the 
same. 

Appeal  from  superior  court,  Fairfield  coun- 
ty;  Thayer,  Judge. 

Action  by  the  Norwalk  Gaslight  C!ompany 
against  the  borough  of  Norwalk  for  dam- 
ages for  Injuries  to  plaintifTs  pipes  and 
mains.  Judgment  for  defendant  Plaintiff 
appeals.    Reversed. 

J.  H.  Perry  and  J.  B.  Hurlbutt,  for  appel- 
lant L.  Warner  and  S.  Tweedy,  for  ap- 
pellee. 


FENN,  J.  The  plalntUTs  complaint,  as 
amended,  contains  three  counts:  In  the  first 
it  is  alleged,  in  paragraph.  1,  that  the  plain- 
tiff was.  In  1856,  granted  a  charter  of.  In- 
orarporadon,  empowering  it  to  manufacture 
and  sell  gas  in  the  town  and  borough  of 
Norwalk  for  lighting  streets  and  other  pur- 
poses, and  to  lay  down  its  gas  pipes' and  ap- 
purtenances in  the  streets  of  said  town  or 
borough,  and  that  under  its  charter  it  did 
lay  such  pipes  in  such  BtreetSi  and  has  ever 
since  maintained  them  there,  and  conducted 
its  said  business  for  which  it  was  chartered. 
In  the  second  paragraph  it  is  stated  that 
about  July  6,  1887,  the  defendant  borough 
began  the  construction  of  a  general  sewer 
system  for  said  borough  in  the  streets  of 
said  borough,  wherein  lay  the  plalntUTs  said 
pipes,  substantially  completing  said  construc- 
tion about  November,  1888.  The  third  and 
fourth  paragraphs  of  said  coimt  contain  aver- 
ments of  the  defendant's  negligence  in  the 
performance  of  said  work,  in  the  excavation 
of  earth,  blasting  of  rocks,  and  filling  of 
trenches,  and  damage  to  the  plaintiff  by 
the  needless  breaking  and  injury  of  its  pipes, 
and  the  escape  of  gas  therein  contained, 
and  in  the  storage  tanivs,  resulting  there- 
from, and  expense  in  repairing,  restoring  and 
relaying  pipes,  and  in  superintending  its 
lines,  during  the  defendant's  work  of  con- 
struction, thereby  caused.  The  second  count 
is  similar  to  the  first,  except  that  In  the  third 
paragraph  it  is  averred  that  'It  suited  the 
convenience  of  said  defendant  in  construct- 
ing said  sewer  system,  to  excavate  the 
streets  of  said  borough  in  excessively  wide 
trenches,  and  keep  th.e  same  open  unusual 
and  unnecessary  lengths  of  time,  and  in 
such  excavating.  In  many  places,  thie  de- 
fendant blasted  out  wide  trenches  through 
ledges  of  rocic,  using  therefor  dynamite  and 
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other  high  expIoBlves,  which  blastinK  Is  an 
operation  Inherently  dangerons  and  destruc- 
tive  to  property,  and  demands  of  those  en* 
gaging  In  It  a  high  degree  of  care,  skill,  and 
prudence,  duly  to  protect  the  property  rights 
of  others."  In  the  third  coont,  paragraphs 
1  and  2  of  the  first  count  are  adopted,  and  it 
is  then  averred  that,  "when  constructing 
said  sewers,  the  defendant,  in  consideration 
that  the  plaintiff  would  employ  sufficient 
men  and  provide  materials  to  secure  the 
plalntitC's  mains  and  pipes  from  injury  which 
might  result  from  the  defendant's  operations, 
and  to  repair  said  mains  and  pipes  when 
broken  or  Injured  thereby,  which  injuries  the 
defendant  could  and  should  provide  against 
by  exercising  reasonable  care  in  its  said 
operations,  agreed  with  the  plaintiff,  on  de- 
mand, for  a  valuable  consideration,  to  re- 
imbmrse  the  plaintiff  for  all  expense  it  might 
incnr  and  labor  it  might  expend  for  the 
proper  security  of  its  mains  and  pipes,  and 
for  the  repair  and  restoration  of  the  same 
when  injured  by  the  defendant  as  afore- 
said. Pursuant  to  said  agreement,  the  plain- 
tiff performed  woric.  Incurred  expense,  and 
made  disbursements  to  the  amount  of  $1,000.- 
85,  all  of  which  was  made  necessary  by  the 
defendant's  operations  aforesaid."  An  item- 
ized bill  of  particulars  under  this  count  was 
also  filed.  To  the  defense  of  denial  to  all 
the  counts,  the  defendant  added  second  de- 
fenses to  the  first  and  second  counts,  re- 
spectively, which  contained  the  following  al- 
legations: That  pnbllc  convenience  and 
necessity  required  the  construction  of  said 
sewers,  and  that  they  were  constructed  un- 
der and  by  vhrtue  of  autfrority  given  to  the 
defendant  by  the  state;  that,  when  such  con- 
struction was  commenced,  neither  the  de- 
fendant nor  any  of  its  officers  or  agents 
knew  or  were  able  to  ascertain  the  location 
of  the  gas  pipes  of  the  plaintiff,  and  were 
therefore  unable  to  so  locate  and  constmct 
said  sewers  as  to  avoid  the  said  gas  pipes, 
and  locate  and  construct  said  sewers  where 
said  gfls  pipes  were  not  located;  that  it  was 
necessary  to  locate  and  construct  said  sew- 
ers where  they  were  located  and  constructed, 
and  to  construct  them  in  the  way  and  man- 
ner in  which  they  were  constructed;  that 
the  plaintiff  knew  the  location  of  said  sew- 
ers, and  where  they  were  to  be  constructed, 
before  such  construction  was  commenced, 
and  made  no  objection  to  such,  location  or 
construction;  that  the  plaintiff  might  and 
should  have  taken  up  said  gas  pipes,  and 
removed  them  to  such  places  in  said  streets 
as  were  not  used  by  the  defendant  in  the 
construction  of  said  sewers,  and  where  they 
would  not  have  been  Injured,  yet  the  plain- 
tlfr  neglected  so  to  do,  though  thereto  re- 
quested; that  all  the  work  done  in  the  con- 
stmctlon  of  said  sewers  "was  done  by  con- 
tract(»s,  who  were  acting  under  contracts 
which  the  defendant,  by  its  proper  officers, 
had  before  that  time  entered  into  under  the 
advice  of  competent  counsel,  and  the  acts 


complained  of  by  the  plaintiff,  if  done,  were 
done  by  said  contractors,  and  not  by  or  un- 
der the  direction  or  procurement  of  the  de- 
fendant;" and  that  the  defendant  In  all  It 
did  in  the  location  and  construction  of  said 
sewers,  acted  by  its  proper  officers,  in  the 
discharge  of  a  duty  to  and  for  tb.e  benefit 
of  the  public;  that  its  acts  were  necessary, 
were  done  with  reasonable  care,  and  with- 
out negligence  on  its  part  To  these  de- 
fenses, which  were  alike,  the  plaintiff  de- 
murred on  the  ground,  In  substance,  titat 
none  of  these  matters  alleged  constituted  a 
defense  to  the  defendant,  or  exempted  it 
from  liability  f<Hr  negligence  in  the  con- 
struction of  the  work;  such  negligence  I>eing, 
as  claimed  by  the  plaintiff,  the  gist  of  its 
action.  But  th.e  court  overruled  the  de- 
murrers, and  thereupon  the  plaintiff  answer- 
ed over,  alleging  in  its  reply  that  the  con- 
tractors engaged  by  the  defendant  to  con- 
struct Its  sewers  were  at  all  times  under 
the  Immediate  direction  of  the  defendant 
particularly  as  to  the  manner  of  doing  the 
work;  that  said '  contractors  were  engaged 
in  behalf  of  the  defendant  to  take  care  of 
the  plaintiff's  gas  pipes,  and  preserve  them 
from  the  injuries  complained  of,  and  that  tho 
acts  comphilned  of  were  done  by  the  defend- 
ant and  under  Its  direction  and  procure- 
ment and  were  In  law  Its  acts.  To  this 
reply  there  was  a  rejoinder,  in  which  It  was 
aumltted  that  the  contractors  employed  by 
the  defendant  were  under  its  direction,  so 
far  as  to  insure  the  performance  by  said 
contractors  of  the  work  on  said  sewers  ac- 
cording to  the  requirements  of  the  contracts, 
and  no  further.  The  case  was  tried  to  tho 
jury,  and  resulted  in  a  verdict  for  the  de- 
fendant. 

The  plaintiff,  in  Its  appeal,  assigns  24  rea- 
sons, which  may,  however,  be  considered 
under  3  heads:  First  the  alleged  errors  in 
overruling  the  demurrers  to  the  second  or 
special  defenses  to  the  first  and  second 
counts  of  the  complaint;  second,  in  exclud- 
ing the  evidence  which  was  offered  by  tho 
plaintiff  In  support  of  the  third  count  of 
the  complaint;  third,  in  the  charge  of  the 
court  to  the  Jury. 

In  reference  to  the  first  bead,  we  are  in- 
cUned  to  think  that  the  court  erred.  The 
defenses,  on  their  face,  purport  to  be,  and 
to  have  been  filed  as,  full  defenses  to  tho 
first  and  second  counts,  respectively.  In  our 
Judgment  they  are  not  such.  It  will  be 
seen,  by  reference  to  the  first  count  of  the 
complaint  that  the  gravamen  or  grievance 
complained  of  Is,  as  the  plahitlff  insists,  the 
negligence  of  the  defendant  in  the  work  of 
construction.  The  allegations  of  the  answer 
of  public  convenience  and  necessity,  of  au- 
thority from  the  state,  of  want  of  knowl- 
edge of  location  of  the  plaintiff's  pipes,  of 
the  discharge  of  a  duty,  the  advice  and 
superintendence  of  a  skillful  and  competent 
engineer,  and  the  like,  however  important 
some  of  these  tilings  may  be,  as  matters  of 
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evidence,  tending  to  show  that  no  sncb  neg- 
ligence In  fact  existed,  clearly  constitute, 
aeveraUy  or  coOectlTely,  no  excuse  or  Jus- 
tification for  it.  if  It  did  exist  Tlie  allega- 
tions that  all  acts  done  by  the  defendant 
"were  necessary  to  be  done,  and  were  done 
with  reasonable  care  and  without  negligence 
on  the  defendant's  part,"  cannot  serve  to 
make  a  special  defense,  otherwise  bad,  of 
validity,  since  they  constitute,  in  effect,  a 
mere  denial  of  allegations  of  the  plaintiff's 
complaint,  and  a  mere  repetition  of  the 
defense  of  denial  already  pleaded.  And, 
finally,  as  to  the  allegatlcms  above  referred 
to,  that  "all  the  work  done  In  the  construc- 
tion of  said  sewers  was  done  by  contractors 
who  were  acting  under  contracts  which  the 
defendant,  by  its  proper  officers,  had  before 
that  time  entered  Into  under  the  advice  of 
competent  counsel,  and  the  acts  complained 
of  hf  the  plataitiff,  if  done,  were  done  by 
said  contractors,  and  not  by  or  under  the 
direction  or  procurement  of  the  defendant." 
This  averment,  if,  as  contended  by  the  de- 
fendant, sufficient  in  itself  to  constitute  a 
valid  statement  of  a  defense  that  the  work 
In  question  was  done  by  independent  con- 
tractors, for  whose  acts  the  defendant  was 
not  Uatde,  is  certainly,  if  so  understood,  not 
(mly  distinct  from,  but  inconsistent  with, 
die  other  paragraphs  of  the  answer  in  which 
it  Is  placed.  It  ought,  rather,  as  we  tliink, 
if  possible,  to  be  construed  in  connection 
with  the  rest  of  ttie  answer,  and  as  harmo- 
nising with  it;  and,  so  understood,  the  alle- 
gations are  of  acts  done  by  the  defendant, 
making  contracts  under  the  advice  of  com- 
petent counsel,  showing  the  exercise  of  rea- 
scmable  care,  and  not  of  facts,  the  implied 
legal  effect  of  which  Is  to  exempt  the  de- 
fendant from  liability  for  the  want  of  such 
care.'  Although  this  construction  may  not 
seon  the  most  obvious,  yet,  since  there  Is 
no  direct  averment  that  the  contractors  were 
independent  either  of  the  actual  control,  or 
of  the  right  of  control,  of  the  defendant,  and 
as  there  is  an  averment  in  the  next  con- 
secutive paragraph  of  the  same  answer  that 
acts  and  things  in  the  construction  of  these 
sewers  were  done  by  the  defendant  under 
file  advice  of  a  superintendent  employed  by 
it  to  superintend  the  construction  of  the 
■ewers.  It  is,  as  we  think,  ail  things  con- 
sidered, the  most  reasonable  and  fair  con- 
struction to  be  made;  and,  as  so  construed, 
the  demurrer  to  this  paragraph,  as  insuffi- 
cient to  exempt  the  defendant  from  liability 
for  injury  occurring  by  reason  of  the  neg- 
ligence of  such  contractors,  was  well  taken. 
It  may  be  added  that  the  plaintiff,  in  its 
donurrer  to  the  second  defense,  as  applied 
to  the  second  count  of  the  complaint,  as- 
signed the  following  additional  reason  of 
demurrer:  "Because  no  contract  or  cove- 
nant between  the  defendant  and  any  inde- 
pendent contractor,  not  the  plaintiff,  can  re- 
lieve the  defendant  of  liability  for  injuries 
done  the  plaintiff  by  such  contractor,  by  his 


negUgraice  in  the  Inherraitly  dangerous  opera- 
tion of  rock-blasting  with  dynamite,  as  alleged 
In  the  second  count  of  the  complaint,"— there- 
by presenting  another  question,  which,  as  It 
will  also  arise  and  call  for  consideration  in 
connection  with  the  charge  of  the  court,  we 
will  not  now  examine.  Indeed,  it  is  apparent 
from  the  record  that  the  case  was  tried  to 
the  Jury  precisely  as  it  would  have  been  had 
the  plaintiff  not  demurred;  and  the  same 
questions  of  law  arose  upon  the  trial,  and 
were  passed  upon  by  the  court,  in  its  charge 
to  the  Jury,  as  were  raised  by  the  demurrer. 
It  Is  therefore  appropriate,  and  has  seemed 
to  us  best,  to  review  these  questions,  prin- 
cipally, in  connection  with  the  considera- 
tion of  such  charge.  Before  doing  which, 
however,  we  will  examine  the  questions 
based  upon  the  action  of  the  court  in  ex- 
cluding evidence  offered  by  the  plaintiff  in 
support  of  the  third  count  of  the  com- 
plaint 

As  bearing  upon  this  subject,  the  finding 
states  that,  upon  the  trial,  the  plaintiff  first 
offered  evidence  to  prove,  and  (daimed  to 
have  proved,  that  the  defendant  petitioned 
for,  and  obtained  from  the  legislatiue  of  this 
state,  authority  to  construct  a  general  sewer 
xystem  for  the  whole  borough,  which  enact- 
ment was  accepTcd  by  such  borough  In  due 
and  legal  manner.  That  after  such  accept- 
ance (and  this  was  conceded)  the  borough 
passed  votes  providing  that  the  cost  of  the 
system  should  be  borne  by  the  borough  at 
large,  and  not  by  assessment  of  benefits,  and 
directing  the  court  of  burgesses  to  begin  the 
constructi(Mi  of  such  system  at  once,  and 
making  due  appropriation  for  the  work. 
That  such  sewers  were  constructed  pursuant 
to  a  resolution  of  said  court  of  burgesses. 
That  at  the  same  meeting  of  said  court  of 
burgesses  at  which  the  said  sewer  construc- 
tion was  resolved  upon,  as  aforesaid,  and 
undertaken,  it  was  also  "resolved,  that  the 
sewer  committee  be  authorized  to  superin- 
tend and  direct  the  details  of  the  work  au- 
thorized at  this  meeting."  That  the  sewer 
committee  referred  to  was  a  standing  com- 
mittee of  the  court  of  biurgesses,  and  consist- 
ed of  three  of  the  six  members  of  said  court 
That  one  of  the  officers  of  said  borough  was 
the  borough  surveyor,— a  position  occupied 
then,  and  ever  since,  by  Charles  N.  Wood, 
a  civil  engineer.  That  he,  under  the  direc- 
tion of  the  court  of  burgesses,  had  prepared 
the  said  general  sewer  system,  and  that  his 
duties  were  defined  by  the  following  by-law: 
"Chapter  13,  {  1:  The  borough  surveyor 
shall  make  all  surveys,  maps,  plans,  prc^es, 
specifications  and  estimates  necessary  for  the 
public  wwks  and  street  improvements  of  the 
borough,  and  superintend  the  execution  of 
such  works  and  improvements,  and  cause  to 
be  carried  into  effect  all  orders  of  the  court 
of  burgesses,  in  reference  thereto,  whenem 
such  duty  Is  not  otherwise  specially  assigned 
by  said  court"  That  at  the  outset  of  this 
sewer  construction   the   sides  <tf  an   open 
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sewer  trench,  about  500  feet  long  and  10 
feet  deep,  caved  in,  by  reason  of  neglect  to 
properly  shore  or  brace  the  sides  of  the  ex- 
cavation, and  broke  down  the  plaintiff's  gas 
pipe,  in  the  solid  "earth,  from  2  to  3  feet  away 
from  the  trench.  That  thereupon  the  plain- 
tiff claimed  that  the  injury  thus  resulting  to 
its  gas  pipe  was  due  to  negligence  in  the 
construction  of  the  sewers.  The  finding  then 
proceeds  as  follows:  "Having  offered  evi- 
dence as  aforesaid,  the  plaintiff  then  offered 
evidence  to  prove  that  the  sewer  committee, 
after  some  damage  had  been  done  to  the 
plaintiff's  pipes,  authorized  and  directed  the 
plaintiff  to  employ  sufficient  men,  and  pro- 
vide materials,  to  secure  the  plaintiff's  mains 
and  pipes  from  any  injury  which  might  re- 
sult from  the  defendant's  operations,  and  to 
repair  said  mains  and  pipes,  when  broken 
or  injured  thereby,  and  agreed  with  the 
plaintiff  to  rdmburse  the  plaintiff  for  all  the 
expense  it  might  so  ln<nir.  To  this  evidence 
the  defendant  objected,  and  the  court  sus- 
tained the  objection.  The  plaintiff  then  of- 
fered the  same  evidence  in  connection  with 
other  evidence  tending  to  show  that  the 
plaintiff  had  acted  upon  the  faith  of  said  ac- 
tion of  the  sewer  committee,  and  had  per- 
formed the  work  contemplated  by  said  ar- 
rangement, for  the  purpose  of  showing  that 
the  defendant  had  due  notice  that  said  wotk 
was  p«^formed  for  the  borough  upon  a  claim 
for  reimbursement  from  the  defendant  and 
of  which  the  defendant  had  the  full  benefit, 
and  npon  the  further  offer  by  the  plaintiff 
to  show  that  no  objection  was  ever  made  by 
the  defendant  to  the  rendering  of  said  serv- 
ices or  the  furnishing  of  said  materials.  The 
defendant  objected  to  the  evidence  thus  of- 
fered, and  the  court  sustained  the  objection. 
The  plaintiff  offered  to  show  that  the  fore- 
going arrangement  was  also  authorized  by 
Charles  N.  Wood,  the  borough  engineer,  and 
that  It  was  performed  at  his  request,  and 
with  his  knowledge  and  assent  throughout 
Tills  evidence  was  claimed  for  the  purpose 
of  direct  proof  ct  the  daim  for  r^roburse- 
ment  under  the  third  count,  and  also  for  the 
purpose  of  thereby  showing  notice  to  the  bor- 
ough that  said  woi^  was  performed  and  ma- 
terials furnished  for  the  baiefit  of  the  bor- 
ough, with  notice  to  it,  and  without  objec- 
tion. The  defendant  objected  to  the  evi- 
dence, and  the  court  excluded  It  The  plain- 
tiff offered  to  prove  that  Charles  N.  Wood, 
acting  in  his  capacity  as  borougfh  officer  or 
agent  directed  the  plaintiff  to  perform  the 
work  of  repairing  its  gas  pipes  broken  in  the 
course  of  construction  of  the  sewers,  as  set 
out  in  the  bill  of  particulars  filed  under  the 
third  count  upon  the  credit  of  and  to  be  paid 
for  1^  the  borough;  that  he  reported  to  the 
court  of  burgesses,  at  a  regular  meeting  of 
the  court  in  the  presence  of  t..e  superintend- 
ent of  the  plaintiff  company,  that  he  had 
made  snch  agreement;  that  the  work  was 
being  performed  imder  It;  and  that  the  In- 
dividual membera  of  the  court  of  burgesses 


then  and  there  assented  to  it,  though  It  was 
admitted  that  no  formal  vote  was  taken  or 
recorded.  This  evidence  was  claimed  for  the 
purpose  of  showing  notice  to  the  borough  of 
the  work  being  done,  and  the  claim  and  be- 
lief under  which  it  was  being  done,  and  as 
a  ratification  and  acceptance  of  the  act  of 
said  Wood;  and  the  plaintiff  claimed  that  no 
vote  or  record  evidence  was  necessary  to 
bind  the  borough  to  pay  for  such  services 
and  material.  The  defendant  objected  to  the 
evidence,  and  the  court  excluded  it  No  evi- 
dence was  offered  to  show  any  vote  or  other 
action  of  the  borough  or  court  of  burgesac* 
authorizing  or  confirming  the  claimed  action 
of  the  seww  committee  and  bwough  engi- 
neer aforesaid,  and  it  was  not  claimed  that 
there  was  any  authority  for  said  action,  oth- 
er than  surfi  as  hereinbefore  stated." 

Were  the  foregoing  rulings  of  the  court, 
all  of  which  were  duly  excepted  to  by  the 
plaintiff,  correct?  It  is  true,  as  insisted  by 
the  d^endont  in  its  brief,  that  before  the 
acts  or  declarations  of  either  ot  these  claimed 
agents,  the  borough  oigineer  or  sewer  com- 
mittee, could  be  received  In  evidence  to  bind 
the  defendant  by  virtue  of  their  agreement  or 
promise,  alone,  their  authority  to  make  snob 
a  contract  must  have  been  shown,  and  nei- 
ther their  acta  nor  declarations  were  proof  of 
such  antbcolty.  It  Is  also  true,  as  It  seems 
to  us,  that  the  preliminary  evidence  offered 
as  hereinbefore  stated,  <the  contract  hereafter 
ref«Ted  to  had  not  then  been  laid  in,  nor 
would  it  have  altered  the  case  if  it  had  been,) 
did  not  show  such  authcM-Ity,  either  by  virtue 
of  th^r  powers  generally  as  public  officers, 
or  tlie  votes  and  by-laws  which  gave  them 
special  authority.  And  it  Is  further  true  that 
such  powers  as  the  coinrt  of  burgesses  of  the 
defendant  borough  had,  either  of  a  legisLitive 
or  discretionary  nature,  could  be  legitimately 
exercised  only  by  the  coming  together  of  the 
members  who  compo:  1  it  and  the  expres- 
sion of  its  purpose  or  will,  embodied  in  s 
vote.  In  some  distinct  and  definite  form.  But. 
notwithstanding  all  these  conslderatimis,  we 
are  of  the  opinion  that  ttiis  evidence,  when. 
offered  in  its  entirety,  should  have  been  re- 
ceived, and  submitted  to  the  Jury,  as  tending 
to  prove  the  third  count  In  &e  complaint; 
and  this,  as  It  appears  to  us,  upon  the  plain- 
est and  most  manifest  prlndples  of  equity 
and  good  conscience.  The  preliminary  evi- 
dence tended  to  show  an  adoption  by  the  bor- 
ough of  a  general  system  of  sewerage,  the 
cost  of  which  was  to  be  borne  by  the  bw- 
ough  at  large,  and  the  investing  by  the  bor- 
ough of  its  court  of  burgesses  wltli  full  poW- 
CT  and  authority  in  the  matter  of  construc- 
tion; that  said  court  of  burgesses  authori*ed 
the  sewer  committee,  being  three  of  its  own 
six  members,  to  supolntend  and  direct  th» 
details  of  the  work,  and  Oiat  the  borough 
surveyor  or  "engineer,"  as  he  has  been  styled, 
by  virtue  of  a  by-law  of  said  boroogh,  also 
possessed  Important  powers,  to  be  exercised 
in  behalf  of  the  borough;  that  at  the  outset 
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of  the  wolic  of  c<KistractIon  an  Injury  occur- 
red to  the  plaintiffs  property,  claimed  to  be 
due  to  negligence  In  snch  work.  Upon  this 
state  of  fact<i,  and  after  snch  danmge  done  to 
the  plaintiff's  property,  that  the  sewer  com- 
mittee and  borough  engineer  or  surveyor 
should  hare  undertaken  to  authorize  the 
plaintiff  to  use  competent  means  to  protect 
Its  property  from  farther  injury  which  might 
result  from  the  defendant's  (derations,  and  to 
reimburse  the  plaintiff  for  the  expense  which 
It  might  incur  thereby,  would  find  a  natural 
and  reasonable  explanation  ux>on  the  ground 
fiiat  In  that  way,  at  less  expense  than  In  any 
other,  could  the  borough  relieve  itself  from 
Hahlllty  to  the  plalntitr  for  suoih  damage  re- 
sulting from  its  acts  as  it  would  be  legally 
obligated  to  make  compensation  for.  Such 
offlcns,  clothed  with  snch  powers  and  char- 
ged with  snch  duties,  as  we  have  seen,  to  be 
ezwcised  and  performed  for  and  in  behalf  of 
the  defendant  borough,  could  scarcely  have 
hesitated  in  arriving  at  the  conduslon  that 
under  such  circumstances  the  employment  of 
the  plaintiff  would  be  an,  act  which  their 
principal  would  not  fail  to  ratify  and  confirm. 
On  the  other  hand,  we  think  the  plaintiff,  un- 
der such  circumstances,  although  bound  to 
know  the  extent  of  the  authority  of  the  de- 
fendant's agents,  would  be  justified  in  doing 
the  work  contemplated  by  the  arrangement, 
for  the  borough,  upon  a  claim  for  i-elmburse- 
ment  from  it,  provided  (as,  we  have  seen,  the 
plaintiff  also  offered  to  prove)  a  repwt  was 
made,  while  the  work  was  being  performed, 
to  the  court  of  burgesses,  at  a  regular  meet- 
ing thereof,  in  the  presence  of  the  superin- 
tendent of  the  plaintiff  company,  that  such 
agreement  had  heen  made,  and  that  the  work. 
was  then  so  being  performed  under  it,  and 
that  the  individual  members  of  the  board 
then  and  there  assented  to  it.  This  was  a 
matter  in  which  the  borough  could  speak  only 
'by  Its  court  of  burgesses.  Upon  the  facts 
offered  to  be  proved,  it  would  at  least  appear 
that  no  disapproval  of  the  reported  action 
of  the  officers  of  the  borough  was  manifested 
by  that  Iwdy.  The  time  to  deny  the  authority 
of  such  agents  to  contract  with  the  plaintiff 
In  behalf  of  the  borough  fop  what  th^  deem- 
ed to  be  for  its  interest  was  when  the  rei>ort 
of  their  action  was  made.  Failure  then  to 
dissent,  silence  when  It  became  a  duty  to 
speak,  constituted  assent  Retaining,  then, 
the  benefit  of  the  contract,  the  borough  must 
be  held  thereby  to  have  ratified  it,  and  to  be 
estopped  from  afterwards  denying  Its  liabili- 
ty under  the  arrangement  made  with  the 
plaihtiff.  Perry  v.  Manufacturing  Co.,  87 
Oonn.  520,  684;  Railroad  Co.  v.  Chatham,  42 
Conn.  465. 

We  have  now  to  consider  the  errors  alleged 
to  exist  In  the  charge  of  the  court  to  the 
Jury.  As  bearing  upon  the  first  of  these,  the 
record  states  tti&t  the  defendant,  after  proper 
preliminary  evidence,  offered  certain  con- 
tracts for  the  purpose  of  showing  that  the 
acts  of  claimed  negligence  were  not  the  acts 


of  the  borough,  but  were  acts  of  the  con- 
tractors, for  whose  negligence  the  defendant 
borough  was  not  liable.  The  plaintiff  ob- 
jected to  the  said  Contracts—First,  as  being 
no  defense  to  its  claim  for  damages  to  the 
property  of  the  plaintiff  caused  by  negligence 
In  the  building  of  the  sewers;  second,  as  no 
defense  to  such  claim,  so  far  as  the  damage 
was  caused  by  negligence  in  blasting  rock 
with  dynamite,  such  blasting  being  an  opera- 
tion Inherently  dangerous;  third,  because,  as 
a  matter  of  construction,  these  contracts  were 
not  Independent,  and  because  the  borough  re- 
tained control  over  the  work,  and  manner  of 
doing  the  work,  and  had  the  right  to'  dh-ect 
how  all  parts  of  it  should  be  done.  It  was 
agreed  that  the  contracts  might  be  formally 
laid  in,  and  that  the  plaintiff  should  have  the 
benefit  of  all  these  objections,  and  that  the 
court  would  make  its  final  ruling  in  the 
charge  to  the  Jury,  with  the  same  effect  as 
though  exceptions  had  been  taken  to  tb^  rul- 
ings of  the  court  therein  contained.  The 
cotirt  charged  the  jury  that  the  legal  effect 
of  the  instrument  was  to  create,  as  between 
the  borough  and  the  other  parties  signing, 
the  relation  of  contractee  and  Independent 
contractor.  Was  this  a  correct  construction? 
One  of  the  contracts,  which  are  admitted  to 
be  substantially  alike,  is  annexed  as  an'  ex- 
hibit to  the  finding,  and  we  have  examined 
It  with  much  care.  It  Is  of  very  great  length, 
covering  20  closely  printed  pages.  It  is 
therefore,  of  course,  impracticable  to  give  it 
here  in  full,  nor  is  it  essential,  for  iL  due 
presentation  of  the  question  presented.  It  is 
tfrovided  iii  it  that  the  court  of  burgesses  of 
the  defendant  borough  is  authorized  by  its 
engineer,  or  such  other  person  or  persons  or 
In  such  other  manner  as  it  may  deem  proper, 
to  Inspect  the  materials  to  be  furnished  and 
the  work  to  be  done  under  the  agreement, 
and  to  see  that  the  same  correspond  with  the 
specifications;  and  In  the  spedflcations  it  Is 
prescribed,  among  other  things,  that  "the 
work  shall  be  backed  in  carefully,  rammed 
and  packed  in  and  around  the  sewer,  with 
proper  tools,  by  trusty  persons,  approved  by 
the  engineer,  and  no  tunneling  wQl  be  al- 
lowed, except  by  written  permission  of  the 
engineer.  If,  In  excavating  for  any  sewer  or 
branch  thereof,  any  water  pipe,  gas  pipe,  or 
other  obstruction  be  met  with,  that,  in  the 
judgment  of  the  engineer,  should  be  avoided, 
then  the  party  of  the  second  part,  [the  con- 
tractors,] after  the  same  has  been  measured 
by  the  engineer,  shall  immediately  fill  such 
excavation;"  that  the  work  shall  be  "prose- 
cuted at  and  from  as  many  different  points 
in  such  part  or  parts  of  the  avenues  or  streets 
on  the  line  of  the  work  as  the  engineer  may 
from  time  to  time,  during  the  progress  of  tho 
work,  determine;"  that  plank  foundations 
shall  be  laid  when  necessary.  In  the  opinion 
of  the  engineer;  that  all  work  to  complete 
drainage  shall  be  done  according  to  the 
plans,  etc.,  and  "in  accordance  with  all  the 
directions  of  the  engineer  of  said  sewer  com- 
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mittee;**  that,  in  "cases  of  rock  blasting,  tlie 
blast  to  be  carefully  covered  with  heavy 
timber,  according  to  the  ordinances  of  the 
court  of  burgesses  relative  to  roci^  blasting, 
which  shall  be  strictly  observed,"  (meaning, 
the  plaintiff  insists,  those  thereafter  to  l>e 
passed,  as  evidence  was  offered  to  prove  t^iat 
none  then  existed;)  that  certain  rocic  should 
be  excavated  "with  as  little  blasting  as  pos- 
sible, and  under  the  immediate  supervision 
and  direction  of  the  engineer  or  his  assist- 
ant;" that,  "if  any  person  employed  by  the 
contractor  on  the  work.  siiaU  appear  to  the 
engineer  to  be  incompetent  or  disorderly,  he 
shall  be  discharged  immediately,  on  the  requi- 
sition of  the  engineer,  and  such  person  sliall 
not  again  l>e  employed  upon  them  without 
permission  of  the  engineer;"  that  "if  any 
materials  or  implements  shall  be  brought  to 
the  ground,  wliich  the  engineer  may  deem  to 
be  of  improper  description,  or  Improper  to 
be  used  In  the  worlc,  the  same  sliall  be  re- 
moved forthwith."  These  provisions,  and 
others  of  similar  import,  in  the  contract  and 
spedflcations,  certainly  denote  a  high  degree 
of  power  to  be  exercised  in  the  supervision  of 
the  work,  and  to  insure  its  performance  by 
the  contractor,  reserved  by  the  defendant 
I>orough  to  its  agents  acting  in  its  I>ehalf; 
and  when  coupled,  as  it  is,  with  other  provi- 
sions providing  for  the  responsibility  of  the 
contractor  "for  all  damages  which  may  liap- 
pen  to  neighboring  properties,  or  In  any  way 
from  neglect,"  at  his  own  expense,  to  "shore 
up,  protect,  restore,  and  make  good,  as  may 
be  necessary,  all  buildings,  walla,  fences,  or 
other  properties  which  may  be  disturbed  or 
injured  during  the  progress'  of  the  woric," 
fairly  indicate  that  an  intention  existed  on 
the  part  of  the  borough  to  reserve  such  con- 
trol as.  In  the  Judgment  of  its  advisers,  was 
inconsistent  with  such  immunity  from  lia- 
bility as  is  now  claimed  in  its  behalf.  But, 
on  the  whole,  we  are  Inclined  to  think  that 
the  weight  of  authority  upon  this  question 
Justifies  us  In  holding  that  the  reservations 
of  control,  being  but  partial,  and  existing  in 
certain  respects  only,  did  not  prevent  the  ex- 
istence of  the  relation  of  contractee  and  inde- 
pendent contractor;  that  the  general  control 
over  the  work,  as  to  the  manner  and  method 
of  Its  execution,  the  oversight  and  direction 
of  the  performance  of  the  actual  manual  la- 
bor, especially  in  the  particulars  In  the  exe- 
cution of  which  the  plaintiff  claims  tliat  the 
injury  to  its  property  was  caused,  notwith- 
standing the  prescribed  limitations,  remained 
In  the  contractor;  that  the  persons  doing  the 
work  were  his  servants,  not  those  of  the  de- 
fendant'; and  that  these  considerations  relat- 
ing to  general  control  constitute  the  true  test 
by  wUch  to  determine  whether  the  relation 
be  that  of  employer  and  contractor,  or  tliat 
of  master  and  servant  We  think,  there- 
fore, the  charge  of  the  court,  in  this  respect, 
was  correct  Corbln  v.  Mills,  27  Conn.  274; 
Wood,  Mast.  &  Serv.  (3d  Kd.)  684-615,  and 
notes;    14  Amer.  &  Eng.  Enc.  Law,  p.  841, 


note  S,  and  cases;  Oool^,  Torts.  (2d  Ed.)  p. 
646,  and  cases  cited. 

The  court  further  said  to  the  Jury  tliat  if 
the  work  was  done  by  skilled  and  compe- 
tent contractors,  under  the  written  contracts 
referred  to,  and  the  Injury  to  the  plaintiff's 
property  occurred  in  consequence  of  the  neg- 
ligence of  such  contractors,  or  their  wwk- 
men,  the  defendant  would  not  be  liable,  pro- 
vided it  did  not  interfere  with  and  assume 
control  of,  and  actually  control,  said  work,  and 
the  method  and  means  of  its  performance, 
and  provided  the  same  could  be  done,  by 
the  ordinary  means  of  performing  such  work, 
without  necessarily  injuring  the  plaintiff's 
property.  Of  this  instruction  the  plaintiff 
also  complains,  insisting  that  the  language 
used  treats  the  right  to  control  as  imma- 
terial, and  as  imposing  no  liability'  until 
exercised.'  It  is  indeed  true,  as  the  plain- 
tiff says,  that  "It  is  not  the  fact  of  actual 
interference  and  control,  but  the  right  to 
interfere,  which  makes  the  difference  be- 
tween independ^t  contractor  and  a  servant 
or  agent"  But  when,  as  we  Iiave  held  in 
this  case,  the  relation  is  the  former,  it  is 
then  correct  to  say,  as  the  court  did,  that 
the  liability  of  the  contractee,  in  such  cases, 
arises  from  the  fact  of  actual  Interference 
and  control. 

The  plaintiff  also  complains  of  the  fur- 
ther statement  of  the  court  to  the  Jury  ex- 
cusing the  defendant  from  liability  for  work 
done  by  Independent  contractors,  provided 
the  work  could  l>e  done,  by  the  ordinary 
means  of  performing  such  woric,  without 
necessarily  injuring  the  plaintiff's  property; 
and  in  connection  with  this  the  following 
language  used  by  tb.e  court,  and  also  com- 
plained of  by  the  plaintiff,  may  be  consid- 
ered. The  court  said:  "The  plaintiff  claims 
that  the  operation  of  blasting  is  inherently 
dangerous.  The  defendant  claims  that  it  is 
not  The  question  Is  one  to  be  deterntined 
by  the  JtU7  from  all  the  facts  in  the  case,— 
whether,  under  all  the  facts  of  the  case, 
the  op^ation  of  blasting  with  dynamite  was 
intrinsically  dangerous,  no  matter  how  skill- 
fully performed.'!  It  is  said  tliat  in  maidng 
this  last  statement  the  court  omitted  to  in- 
form the  Jury  what  bearing  such  determina- 
tion, when  made,  would  have  on  the  case. 
This  appears  to  be  true,  at  least  so  far  aa 
express  language  is  concerned.  Nor  is  the  Im- 
plication very  clear.  But  let  us  Inquire  what 
is  the  correct  doctrine  to  be  applied  in 
such  cases.  The  principle  appears  to  be 
well  stated  in  C!ooley  on  Torts,  (2d  Ed.  '644J 
as  follows:  "In  general,  it  is  entirely  com- 
petent for  one  having  any  particular  work 
to  be  performed  to  enter  into  an  agreement 
with  an  independent  contractor  to  take 
charge  of  and  do  the  whole  worlc^  employing 
his  own  assistants,  and  being  responsible 
only  for  the  completion  of  the  work  .as 
agreed.  The  exceptions  to  this  statement 
are  the  following:  He  must  not  contract 
for  tliat,  the  necessary  or  probable  effect  of 
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which  would  be  to  injure  others,  and  he  can- 
not by  any  contract  relieve  blmsdf  of  duties 
resting  npon  him,  as  owner  of  real  estate, 
not  to  do  or  suffer  to  be  done  npon  it  that 
which  will  constitute  a  nuisance,  and  there- 
fore an  Invasion  of  the  right  of  others. 
Observing  these  rules,  he  may  make  con- 
tracts, under  which  the  contractor,  for  the 
time  being,  becomes  an  independent  prin- 
cipal, whose  serrantB  are  exclusively  his, 
and  not  those  of  the  employer  he  contracts 
with.  And  the  contractor  is  in  no  such 
BOise  the  servant  of  his  employer  as  to  give 
the  other  rights  against  tbe  employer  grow- 
ing out  of  the  contractor's  negligence."  And 
Judge  Cooley  then  quotes  at  length,  in  the 
tett,  the  rules  laid  down  by  tbe  late  Chief 
Justice  Seymour  in  an  opinion  prepared  by 
him,  as  arbitrator,  in  tbe  case  of  Lawrence 
T.  Shlpman,  reported  in  the  supplement  to 
39  Conn.  686.  And  we  think  that,  notwith- 
standing the  almost  infinite  discussion  of  the 
subject  in  treatises  and  reported  cases,  It 
has  nowhere  been  better,  if  indeed  as  well, 
treated,  as  in  that  opinion.  In  which  a  con- 
tinning  liability  in  the  contractee  is  declared 
to  exist  in  four  cases,  notwithstanding  the 
employment  of  an  independent  contractor  to 
do  the  work.  The  first  and  second  of  these 
cases  are  thus  stated:-  ''(1)  If  a  contractor 
faithfully  performs  his  contract,  and  a  third 
povon  is  injured  by  the  contractor  in  the 
course  of  its  due  performance,  or  by  its  re- 
sult, the  employer  is  liable,  for  he  causes 
the  precise  act  to  be  done  which  occasions 
the  Injury.  (2)  If  I  employ  a  contractor 
to  do  a  Job  of  work  for  me,  which,  in  the 
progress  of  Its  execution,  obviously  exposes 
othoB  to  unusual  peril,  I  ongb.t,  I  think,  to 
be  responsible,  upon  the  same  princi{>Ie  as 
in  the  last. case,  for  I  cause  acts  to-be  done 
wUcb  naturally  expose  others  to  injury." 
The  first  of  these  cases  only,  in  which  the 
ground  of  liability  Is  not  the  negligence 
either  of  the  employer  or  of  the  contractor, 
since  tiie  injury -is  occasioned  by  the  due 
performance  or  result  of  the  work,  was  em- 
braced by  the  court  in  its  charge  to  the 
Jury,  because  work  "necessarily  injuring  the 
plalntitrs  property"  is  equivalent  to  work 
which,  "faithfully  performed,"  causes  inju- 
ry "In  the  course  of  its  due  performance, 
«■  by  its  result."  The  second  case  should 
have  been  stated.  Instead  of  the  first,  and 
tbe  Jury  instructed  that  the  defendant  would 
be  liable  for  the  negligence  of  the  contract- 
en-,  resulting  in  damage  to  the  plaintiff's 
property,  provided  the  work,  in  the  progress 
of  its  execution,  although  it  might  have  been 
performed  without  necessary  injury,  obvi- 
ously and  naturally  exposed  the  plaintiff's 
property  to  probable  injury  or  unusual  peril; 
of  course,  in  this  case,  resulting  not  from 
the  adoption  of  the  system  or  the  location 
or  plan  of  the  sewers,  but  in  the  use  of  the 
wdlnary  and  reasonably  to  be  contemplated 
means  or  agencies  for  the  proposed  construc- 
tion.   We   think,   also,   that   the   operation 


of  blasting  with  dynamite  is  "Intrlnsicnlly 
dangerous;"  that  the  court  should  have  tak- 
en Judicial  notice  that  it  is  so;  and  that 
the  charge  on  this  point  was  not  correct, 
although  it  might  have  been,  if  it  had  been 
complete,  and  in  such  completeness  It  liad 
stated  to  the  Jury  that,  while  the  operation 
of  blasting  with  dynamite  was  intrinsically 
dangerous,  and  should  be  so  regarded,  yet, 
whether,  under  all  the  facts  in  the  case,  the 
work  contracted  to  be  done  for  the  construc- 
tion of  the  sewers  called,  in  Its  natural,  or- 
dinary, and  reasonable  execution,  for  such 
use  of  such  intrinsically  dangerous  agency  and 
means  as  would  have  obviously  exposed  the 
plaintiff's  property  to  probable  injury  there* 
from,  was  for  tbe  Jury  to  determine;  that, 
if  so,  the  defendant  could  not  excnse  Itself 
from  liability  for  Injury  so  occasioned  by 
reason  of  any  contract  with  another  to  per- 
form the  work.  It  is  as  sound  a  rule  of 
law  as  of  morals  tliat  when,  in  the  natural 
course  of  things,  injurious  consequences  will 
arise  to  another  from  an  act  which  I  cause  to 
be  done,  unless  means  are  adopted  by  which 
such  consequences  may  be  prevented,  I  am 
bound  to  see  to  the  doing  of  that  which  is 
within  my  power  necessary  to  prevent  the 
mischief.  Failure  so  to  do  would  be  cul- 
pable negligence  on  my  part  Bower  v. 
Peate,  1  Q.  B.  Div.  321.  Certain  of  the  pro- 
visions, in  the  spedflcatlons,  to  which  ref- 
erence has  been  made,  were  apparently  in- 
serted in  recognition  of  this  principle.  But 
in  such  cases  It  Is  not  sufficient  that  the  em- 
ployer contracts  with  another  to  use  the 
care  to  prevent  harm  which  the  hazardous 
nature  of  the  stipulated  work  requires.  He 
is  bo\md,  at  his  own  peril,  to  see  to  it  that 
such  care  is  used;  and  he  is  responsible,  as 
for  his  own  negligence.  If  it  Is  not 

The  record  before  us  discloses  that  the 
plaintiff,  vptm.  the  trial,  offered  evidence  to 
prove,  and  claimed  to  Iiave  x^oved,  that  those 
constructing  the  sewers  were  excused  by  the 
defendant  from  the  stipulation  in  the  con- 
tract to  protect  the  plaintiff's  gas  pipes  and 
mains,  and  that  nobody  was  substituted  to 
protect  them,  and  that  they  were  not  in  fact 
protected,  except  by  the  plaintiff,  under  its 
claimed  agreement  with  the  Imrough,  aa  be- 
fore stated.  And  the  plaintiff  assigns  as  one 
of  its  reasons  of  appeal  the  failure  of  the 
court  to  charge  the  Jury  as  to  the  effect  ot 
excusing  the  contractus  from  such  oUlga- 
tion.  We  need  not  however,  in  view  of  what 
has  already  been  said,  touch  upon  this  matter, 
except  to  say  that  such  excuse,  if  true  in  tact, 
would  be  significant  in  connection  with  the 
alleged  contract  between  the  plaintiff  and  the 
defendant  as  set  up  in  the  third  count  of 
the  complaint 

The  court  also  said  to  the  Jury:  "If  you 
find  from  the  evidence  that  those  contractors, 
or  either  of  them,  were  unskillful  and  in- 
competent to  perform  the  work  assumed  by 
them  under  the  contract  and  that  the  bor- 
ough, knowing  this,  employed  them  to  do  the 
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TTork,  the  tioroagb  would  be  negligent  la 
knowingly  employlngr  sacli  a  person  to  do  the 
worlc,  and  would  be  responsible  for  any  neg- 
ligence of  sacb  a  contractor,  In  the  same  man- 
ner thattbe  cmitractor  would  be  liable  fw 
Ills  own  negligence."  We  think  this  language 
Imposed  upon  the  borough  a  too  limited  meas- 
ure of  liability;  that  it  would  be  liable,  as 
stated,  not  only  in  consequence  of  negligence, 
which  would  certainly  be  most  gross,  in 
knowingly  employing  incompetent  contract- 
ors, but  also  in  failing  to  exercise  due  and 
reasonable  care  to  select  such  as  were  skill- 
ful and  competent;  and  In  this  respect,  also, 
we  think  there  was  error. 

The  plalntiil  claims,  further,  that  the  court, 
in  suttstance,  charged  the  juiy  that  the  con- 
struction of  the  sewer  by  the  defendant  was 
under  its  duty  of  maintaining  and  keeping  its 
streets  in  repair,  while  it  appeared  that  It 
was  done  under  a  charter  granted  by  the  leg- 
islature, upon  a  petition  presented  by  the  de- 
fendant, which  charter  was  duly  accepted  by 
the  defendant  liefore  it  went  into  effect  It 
was  sold  that  the  court  therein  erred  in  stat- 
ing as  a  fact  that  which  was  not  so,  thereby 
creating  for  the  defendant  a  larger  immunity 
from  liability  than  was  justifled.  It  seems  to 
us  that  this  criticism  is  not  well  founded,  for, 
waiving  the  question  whether,  the  plaintlfir 
cmrectly  characterizes  the  charge  of  the 
court,— thoagh  it  hardly  seems  to  us  that  it 
does,— pr  whether,  if  so^  such  charge  is  cor- 
rect. It  is  not  pretended  that  the  court  did 
not  accurately  state  the  plaintiff's  claim  for 
damages,  as  being  based  upon  the  negUgence 
of  the  defendant,  as  the  plaintiff  expressly 
claimed  in  that  part  oi  Its  case  which  related 
to  the  matter  of  pleading,  which  we  have 
before  considered,  or  that  it  erred  in  adding: 
"Bat  the  phiintiff,  as  you  will  unda-stand, 
does  not  base  its  dalm  here  upon  any  fault 
of  the  system,  plan,  or  location  adopted  by 
the  defendant  It  says  that,  assuming  tliat 
to  be  proper,  the  defendant  negligently  con- 
structed the  sewers,  and  by  its  negligence 
caused  the  damage,  to  recover  whieh  the  ac- 
tion was  brought"  Far  such  negligence,  it 
was  not  Intimated  in  the  charge  of  the  court, 
or  claimed  up<m  the  trial,  nor  can  it  be 
Claimed,  that  there  is  any  difference  in  the 
degree  of  liability,  where  the  work  Is  con- 
ducted under  a  special  privilege,  or  In  the 
performance  of  a  public  and  governmental 
duty.  The  immunity  is  no  greats  In  the 
one  case  than  in  the  other.  The  statement 
complained. of,  therefore,  was,  as  bearing  up- 
on the  issues  presented,  entirely  Immaterial 
and  unimpM-tant,  and  productive  of  no  possi- 
ble harm  to  the  plaintiff. 

Other  minor  objections  to  the  charge  were 
made  by  the  plaintiff,  but  we  think  they  are 
fairly  covered  by  what  has  already  been 
stated.  At  any  rate,  they  do  not  seem  to  re- 
quire further  mention,  only  to  say,  in  view  of 
the  possibility  of  the  questions  again  arising 
upon  another  trial,  that  in  all  other  respects, 
except  as  noticed,  the  charge  appears  to  us 


to  be  correct,  and  well  adapted  to  the  issues 
which  were  on  trial.  There  Is  error,  and  a 
new  trial  is  granted. 


(6S  Conn.  Wt 

Appeal  of  ROBINSON. 

(Supreme  C!ourt  of  Errors  of  Connecticut    Joly 
6,  1893.)  . 

COWDITIOUAL  Sale— ISSOLVElsrCT  OF  PtmcHASER — 

BI6HT3  or  Sblleb— Allow ANCB  ov  Claims. 

1.  R.  delivered  xrassession  to  a  firm  of  dn 
stock  in  his  store,  and  they  gave  Um  an  instrn*' 
ment,  agreeing  to  pay  in  installments,  with  a 
provision  that  on  payment  R.  should  sell  and 
deliver  the  property  to  them,  but  that  in  the 
mean  time  they  should  have  no  title  thereto, 
and  that,  falling  to  make  the  payments,  they 
should  return  the  property  on  demand,  or  so 
much  as  shonld  not  have  been  used  In  the  bnsi- 
neas  to  be  carried  on  by  them.  After  having' 
made  certain  payments,  and  used  part  of  the 
property  in  the  business,  the  firm  made  an  as- 
signment The  trustee  in  insolvency  declined 
to  take  possession  of  the  property,  disclaimed 
title,  and  notified  R.  to  remove  it  from  in8<d- 
vents'  store.  Held,  that  R.,  having  given  credit 
for  the  goods  on  hand,  was  entitled  to  have  the 
balance  of  his  claim  allowed,  the  contract  be- 
ing a  conditional  sale,  but  giving  insolvents  no 
right  on  default  to  relieve  themselves  from  fur- 
ther payment  by  offering  to  return  the  balance 
of  the  prtiperty,  and  the  giving  of  credit  by  R. 
for  the  remnants  of  the  goods  not  being  an 
election-  to  take  them  for  the  balance  of  the 
contract  debt 

2.  Thouj^h  no  part  of  a  claim  presented 
against  an  insolvent  estate  Is  due,  stHt,  it  be- 
ing fixed'  and  certain,  and  bearing  interest,  it 
is  a  proper  subject  of  allowance. 

Appeal  from  superior  court,  Hartford  comi- 
ty; Robinson,  Judge. 

George  Robinson  presented  a  dalm  against 
the  Insolvent  estate  of  the  Robinson  Lead 
Company,  a  partnership,  which  was  disal- 
lowed by  the  commissioners,  and  daimant 
appealed  to  the  superlOT  court,  where  Judg- 
ment was  rendered  against  him,  and  he  again 
appeals.    Reversed. 

The  dalm  grew  out  of  a  transaction  by 
which  Robinson  delivered  to  the  firm  possee- 
Bion  of  the  stodc  and  merchandise  in  his 
store,  and  th^  executed  and  delivered  to  him 
an  Instrument  acknowledging  receipt  of  the 
property,  and  providing:  "Which  said  proper- 
ty we  receive  and  are  to  hold  solely  as  the 
property  of  the  said  Oeorge  Robinson,  and 
for  the  use  of  told  pnqterty  we  {»H>mlse  to 
pay  to  said  George  Bobinson  the  sum  of  eight 
thousand  dollars:  said  sum  is  to  be  paid  in  in- 
stallments of  such  amounts,  and  at  such 
times,  as  shall  be  convenient  to  the  partners 
aforesaid,  saving  and  with  the  condlMon  that 
the  whole  or  principal  sum  of  eight  thousand 
dollars  shall  be  paid  before  lite  1st  day  of 
January,  189C.  Also  that  during  and  at  some 
time  of  each  year,  beginning  with  January  1, 
1800,  and  ending  January  1,  1896,  said  par- 
ties shall  pay  to  said  George  Robinson  a  stmi 
of  money  equal  in  amount  to  five  hundred 
dollars  during  the  first  of  said  years,  and  one 
thousand  dollars  during  the  second  of  said 
years,  and  a  proportionate  amount  of  the  bal- 
ance unpaid  during  each  of  the  remaining 
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years  of  said  term;  ttlso  Interest  on  the  whole  < 
amocmt  mipalcl  at  the 'rate  of  ilx  pei<  centum 
annually,  which  said  Interest  we  agree  to  pay 
semlannnally  on  the  first  secular  days  of  July 
and  January  of  each  year  of  said  term.  All  of 
the  above-speclfled  payments  made  by  ns  to 
the  said  George  Robinson  for  the  use  of  the 
said  property  shall  be  indorsed  npon  this  re- 
ceipt, and  when  the  sums  so  paid  by  ns  shall 
amount  in  the  aggregate  to  the  sum  of  eight 
thonsnnd  d(dlarB,  with  interest  added  thereto 
OB  all  nnpaid  bolanoes  from  the  date  of  this 
rec^pt  at  the  rate  of  six  per  centum  per  an- 
num, computed  semiannually,  then  said 
George  Robinson  shall  sell  and  deUver  to  us 
the  property  hereinbefore  described;  but  tm- 
til  8udi  payment  is  made  by  us  In  full  we  nei- 
ther claim  nor  can  we  acquire  any  title  what- 
soever to  the  property  herein  described. 
And,  falling  to  make  said  payments  above 
mentioned,  we  also  promise  to  return  the 
above-named  property  on  demand,  or  so 
much  of  the  above-named  property  as  shall 
not  have  been  lawfully  nsed  by  us  In  the  reg- 
ular prosecution  of  the  business  which  we  are 
to  carry  on  at  said  location,  together  with 
any  additional  stock  of  merchandise  which 
may  have  been  obtained  from  other  parties 
by  ns,  or  either  of  us.  without  costs  to  him, 
the  said  George  Robinson.  All  accretions  or 
additlons'to  said  stock  and  merchandise  shall 
at  all  I  times  belong  to  said  George  Robinson 
until  the  aforesaid  amount  la  paid  to  him  in 
fulL" 

The  dalm  presented  by  Robinson  was  In 
the  following  form: 

.  Robinson  Lead  Co.,  to  (Jeo.  Robinson,  Dr. 
To  Koods  recrived  nnder  conditional  con-  - 

tract  of  sole $8,000 

Less  cash  paid  npon  contract 1,500 


Balance |({,500 

Less  Kooda  now  said  to  be  on  hand 2,800 

Balance  of  goods  sold,  as  per  contract 
price  $3,700 

Intwest  on  $C.S0O  from  January  1,  1892,  to 
time  of  assignment. 

T.  M.  Moltble,  for  appellant.  A  L.  Shlp- 
maJi,  for  appellee. 

BALDWIN,  jr.  The  rights  of  the  parties 
depend  on  the  effect  of  the  Instrument  under 
which  possession  of  the  stock  and  merchan- 
dise in  the  appellant's  store  was  received 
by  the  Insolvents.  Construed  as  a  whole,  It 
amounts  substantially  to  a  conditional  sale, 
on  credit,  for  $8,000,  by  the  terms  •ot  which 
the  absolute  title  was  not  to  pass  4o  them 
ontil  full  performance  of  the  obligation 
which  they  assumed,  but  by  which  they 
were  invested  with  the  )f»ower  to  transfer  an 
absolute  title  to  all  or  any  part  of  the  goods 
to  third  parties  with  whom  they  might  deal 
In  the  ordinary  course  of  their  business  as 
plumbers.  The  provision  that  upon  a  default 
In  making  the  agreed  payments  they  were 
to  return  the  property  witli  any  accretions 
on  demand,  or  so  much  of  it  as  should  not 


have  been  'lawfully  used"  by  them  "In 
the  regular  prosecntion"  of  the  husiness 
which  they  were  "to  carry  on  at  said  lo- 
cation," necessarily '  Implies  a  right  to  use 
all  or  any  part  of 'the  property  In  the  same 
manner  as  if  they  owned  It,  in  the  usual 
course  of  dealing  at  their  store.  They  could 
thns  transfer  a  greater  title  than  tiiey  had; 
but  they  did  so,  not  as  owners,  but  under '  a 
power  conferred  by  the  owner.  Lewis  ▼. 
McCabe,  48  Conn.  141,  155.  Had  they  thus 
worked  up  all  the  material,  and  sold  off  all 
the  finished  goods,  prior  to  their  insolven^^ 
this  would  not  have  shortened  the  agreed 
term  of  credit  There  was  no  relation  of 
dependence  between  their  sales  and  col- 
lections and  the  payments  they  were  to  make 
to  the  appellant  Had  they  made  no  sales, 
they  would  still  have  owed  him  the  fall 
$8,000.  It  was  an  entire  sale  to  them  for 
an  entire  price.  Their  promise  to  retom 
to  him,  on  his  demand,  In  case  of  their 
failure  to  make  any  of  the  agreed  payments; 
so  much  of  the  property  tinned  over  to  them 
as  tiad  not  been  used,  with  all  accretlcms, 
was  plainly  Inserted  In  the  contract  for  hlB 
benefit,  and  not  for  theirs.  It  did  not  au^^ 
thorize  them,  because  of  their  own  default, 
to  throw  the  remnants  of  the  property  back 
upon  him,  and  by  so  doing  escape  payment 
for  what  they' bad  used  up  or  sold  to  others, 
Appleton  V.  Library  Corp.,  68  Conn.  4,  8, 
22  Aa  681;  Appeal  of  Beach,  58  Conn. 
464,  475,  20  Atl.  475;  Orompton  T.  Beach,' 
62  Conn.  25,  38,  25  Atl.  44a  , 

The  trustee  in  Insolvency  occupied  no  bet- 
ter position  in  this  respect  The  contract 
was  one  sanctioned  by  the  laws  of  this 
state,  and  he  had  no  greater  rights  under  it 
than  the  Insolvents  had.  He  had.  Indeed, 
less.  The  power  to  use  or  sell,  which  the 
contract  gave,  was  personal  to  the  tnaolvents, 
and  dependent  on  their  continuance  In  the 
plumbing  business.,  Rogers  v.  Whltehouse, 
71  Me.  222;  Crawcour  v.  Salter,  IS  Ch:  Dlv. 
30.  At  the  date  of  their  assignment  they 
were  Indebted  to  the  appellant  in  the  snm 
of  $6,500  only,  having  duly  paid  the  first 
two  installments  of  the  contract  price.  They 
had  an  taiterest  In  the  remaining  -goods, 
which  was  transmissible  to  their  trustee  In 
Insolvency,  and  which  his  payment  of  $6,500^ 
In  the  instaUmentg  agreed,  would  have  con- 
verted into  a  perfect  title.  Newhall  v. 
Kingsbury,  131  Slass/  446;  Appeal  of  Beadt, 
58  Conn.  464y  473,  20  Atl.  476.  He,  finding, 
however,  that  the  goods  were  worth  less 
than  the  debt  which  rested'  upon  them,  de- 
clined to  take  possession,  disclaimed'  title, 
and  notified  the  appellant  to  remove  them 
from  the  store  occupied  by  the  insolvents. 
By  the  credit  of  $2,»00,  which  it  Is  found 
was  about  their  value,  given  on  this  aooount 
in  the  claim  presented  by  him  to  the  com- 
missioners, the  appellant  has,  in  i^ffect,  ac- 
knowledged that  the  goods  have  bc^i  re- 
stored to  him,  made  the  Insolvents  bailees 
of  them  for  him,  and  agreed  to  a  deduction 
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from  bis  dalm  rcalnst  the  estate  to  the 
extent  of  $2300. 

It  is  claimed  by  the  trnstee  in  insolvency 
that  his  disclaimer  of  title,  coupled  with 
his  notice  to  the  appellant  to  take  the  prop- 
erty away,  and  the  subsequent  action  of 
the  latter,  have  discharged  the  debt.  Had 
all  the  property  received  by  the  insolvents 
onder  the  contract  remained  in  theh-  iwsses- 
sion  at  the  time  of  their  assi^imnent,  and  had 
the  appellant  then  taken  possession  of  it 
again,  whether  on  his  own  demand  or  on  a 
disclaimer  by  the  trustee,  he  would  have 
thereby  manifested  an  election  to  rescind 
the  contract  as  to  any  acts  to  be  thereafter 
performed.  Crompton  v.  Beach,  62  Conn. 
26,  36,  25  AtL  446.  But  a  ccmslderable  por- 
tion of  this  property  had  been  sold  or  used 
up  before  the  insolvency,  and  the  contract 
furnished  no  rule  of  apporticmment  by  which 
to  ascertain  the  value  of  the  use  thiis  made 
of  a  part,  and  otherwise  made  of  the  rest, 
and  to  apply  a  credit  therefor  on  the  remain- 
ing debt  Nor  did  the  appellant  demanh  a 
return  of  the  goods  left  on  hand.  The  title 
had  always  been  in  him,  and  when  the 
trustee  renoimced  any  claim  to  them  the 
only  Interest  not  wholly  In  the  appellant  was 
that  of  the  insolvents,  which  had  become 
practically  valueless  by  their  assignment 
The  goods  still  remained  In  their  possession, 
and  the  only  act  of  reclamation  on  the  part 
of  the  appellant  Is  the  credit  given  on  the 
claim  presented  to  the  commissioners  for 
"goods  now  said  to  be  on  hand,  $2,800." 
Under  these  circumstances  we  think  he  can- 
not be  deemed  to  have  elected  to  take  these 
remnants  of  the  stock  and  merchandise 
which  he  had  sold  in  satisfaction  of  the 
contract  debt 

In  Crompton  ▼.  Beach,  supra,  the  agree- 
ment of  conditional  sale  provided  that  the 
vendor  might  resume  possession  In  case  of 
any  default  In  payment  of  the  purchase 
money,  and  that  thereupon  all  payments 
theretofore  made  shonid  be  treated  as  rent, 
and  any  obligation  to  make  future  payments 
canceled;  and  we  held  that  he  could  not, 
upon  a  total  default,  present  a  claim  for  the 
whole  purchase  money  against  the  Insolvent 
estate  of  the  vendees,  receive  .a  dividend, 
and  then  replevy  the  property  sold  from 
the  trustee  in  Insolvency  on  a  claim  of 
title.  In  the  case  now  before  us  both  the 
contract  and  the  acts  of  the  parties  under  it 
were  materially  different  The  trustee  left 
in  the  hands  of  the  insolvents  a  fund  of 
$2,800,  in  which  they  had  an  interest,  but 
an  Interest  which  their  insolvency  had  prac- 
tically deprived  of  any  value.  Their  obliga- 
tion to  complete  their  contract  payments 
remained  imdischarged.  By  surrendering 
the  property  to  the  appellant  its  rightful 
owner,  and  by  his  accepting  it  as  a  credit 
of  $2,800  on  account,  he  virtually  received 
a  payment  from  them  of  that  amount  on 
their  contract  indebtedness,  thereafter  pay- 
ablet    It  came  from   them,   and  not  trom 


the  estate.  It  came  from  them  by  relation 
as  of  the  date  of  their  assignment  as  soon 
as  the  trustee  decided  not  to  claim  the  prop- 
erty. It  had  the  same  efTect  therefore,  as 
if  immediately  prior  to  the  assignment  they 
had,  without  fraud,  anticipated  their  obliga- 
tions by  paying  the  app^ant  $2300.  His 
claim  against  their  estate  was  thereby  cor- 
respondingly reduced,  and.  Instead  of  being 
$6,600,  now  amounted  to  but  $3,700.  As 
such  he  presented  it  and,  while  no  part  of 
it  was  yet  payable,  nevertheless,  as  the  ob- 
ligation was  fixed  and  certain,  and  the  debt 
drew  interest  from  January  1,  1892,  the  ac- 
count was  a  proper  subject  of  allowance,  and 
the  form  In  which  it  was  stated  was  sub- 
stantially correct  Bacon  v.  Thorp,  27  Conn. 
257,  261.  The  Judgment  of  the  8iq>^or 
court  is  .reversed,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  allowing 
the  claim  of  the  appellant  In  full  as  present- 
ed, for  $3,700,  and  interest  on  $6,500  from 
January  1,  1892,  to  the  date  of  the  assign- 
ment in  insolven<7.  The  other  Judges  con- 
curred. 


(6S  Conn.  2C7) 
GARDNER  v.  CITY  OF  NDW  LONDON. 
(Supreme  Court  of  Errors  of  Connecticut   July 
6,  1893.) 

MUNICIFU.  CORPORXTIOSS  — DbVBCTTVB  STRBBTS— 
SUFFIOIENCT  OF  NoTICB. 

1.  Under  Gen.  St.  i  2673,  providing  that  no 
action  for  an  injury  from  a  defective  highway 
shall  be  maiotaioed  against  any  city  unless 
written  notice  of  the  "time"  of  the  occurrence 
of  inch  injury  shall  be  given  the  clerk  of  such 
city  within  60  days  thereafter,  a  mistake,  in  'a 
notice,  of  three  days  as  to  the  time  of  its  oc- 
currence, ia  fatal,  even  though  the  city  was  not 
misled. 

2.  Jfi  an  action  against  a  city  for  injuries 
cansed  by  a  defect  in  a  highway,  defendant,  on 
a  hearing  in  damages  after  default,  may  take 
advantage  of  any  defect  in  the  notice  of  the 
injury  required  to  be  given,  under  Gen.  St  | 
2673,  as  a  condition  precedent  to  the  mainte- 
nance of  the  action. 

Appeal  from  suiterior  court.  New  London 

county;  Fenn,  Judge. 

Action  by  Addiscm  T.  Gardner  against  the 
city  of  New  London  to  recover  for  the  loss 
of  a  horse,  caused  by  a  defect  in  a  highway 
of  defendant  city.  Defendant  suffered  a  de- 
fault, and  the  case  was  heard  in  damages. 
From  a  Judgment  for  plaintiff  for  nominal 
damages  only,  he  appeals.     Affirmed. 

A  P.  Tanner  and  C.  A.  Gallup,  for  appel- 
lant A  Brandegee  and  W.  C.  Noyes,  fw 
appellee. 

TORRANCE,  J.  This  Is  an  action  brought 
to  recover  damages  for  the  loss  of  a  horse, 
by  reason  of  a  defective  highway  in  the  city 
of  New  London.  The  accident  happened  on 
the  2d  day  of  May,  1892,  but  the  statutory 
notice  thereof  given  to  the  defendant  stated 
that  It  occurred  on  the  6th  day  of  that 
month.  The  notice  itself  is  not  set  out  .in 
the  complaint,  It  being  merely  alleged  there- 
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in  that  the  Injnry  occurred  on  a  glTen  day, 
and  that  dne  notice  of  the  Injury,  of  Its  na- 
ture, and  of  the  time,  place,  and  cauae  of  its 
occurrence,  was  given  to  the  defendant  with- 
in the  proper  time.  The  case  was  defaulted, 
and  heard  In  damages.  Upon  that  hearing, 
without  objection,  the  defendant  offered,  and 
the  court  received,  in  evidence  a  copy  of 
the  statutory  notice.  The  court  found  that 
the  injury  occurred  on  the  2d  day  of  May, 
1892,  was  caused  entirely  by  the  negligence 
<rf  the  defendant,  without  any  ccmtrlbutory 
negligence  on  the  part  of  the  plaintiff,  and 
that  the  horse  was  WOTth  $400.  It  is  fur- 
ther found,  in  substance,  that  the  defendant 
waa  not  in  fact  misled  by  the  notice;  that 
the  def«idant's  street  commissioner  had  his 
attention  called  to  the  injury  on  the  day  of 
its  occurrence;  and  that  the  next  day  the  de- 
fendant, through  its  ofScials,  inspected  the 
place  of  the  accident,  and  made  a  memoran- 
dum of  the  date  of  its  occurrence.  No  rea- 
son was  ebown  why  or  how  the  date  came  to 
be  misstated  in  the  notice.  Thereupon  the 
plaintiff  claimed,  in  substance— First,  that 
the  notice  was  a  sufficient  legal  notice  under 
the  statute;  and,  second,  if  it  was  not,  that 
after  the  defendant  had  suffered  a  default  it 
could  not  take  advantage  of  the  defect  in 
the  notice,  nor  could  the  same  be  considered 
for  the  purpose  of  reducing  d&mages  to  a 
nominal  sum.  The  court,  contrary  to  the 
plaintiff's  claims,  and  solely  on  account  of 
the  defective  notice,  rendered  Judgment  for 
the  plaintiff  for  nominal  damages. 

The  record  presents  for  consideration  two 
Important  questions:  First,  whether  the  no- 
tice was  a  sufficient  legal  notice  under  the 
statute;  and,  second.  If  not,  whether,  after 
the  default,  the  defendant  could  take  ad- 
vantage of  this,  and  have  it  considered  on 
the  question  of  damages.  The  answer  to 
the  first  question  depends  entirely  upcm  the 
construction  of  section  2673  of  the  General 
Statutes  of  this  sitate,  which  reads  as  fol- 
lows: "Any  person  injured  in  person  or 
property  by  means  of  a  defective  road  or 
bridge  may  recover  damages  from  the  party 
bound  to  keep  it  in  repair;  but  no  acttoa 
for  any  such  injury  shall  be  maintained 
against  any  town,  city,  corporation,  or  bor- 
ough, unless  written  notice  of  such  Injury, 
and  of  the  nature  and  cause  thereof,  and  of 
the  time  and  place  of  its  occurrence,"  shall 
be  glvea  In  the  manner  therein  preacribed. 
As  first  passed  In  1874,  the  statute  only  re- 
quired written  notice  of  the  injiu-y,  and  of 
the  time  and  place  of  its  occurrence,  but  in 
1883  It  was  amended  bo  as  to  require  notice 
of  the  nature  and  cause  of  the  injury  as 
wdL  Questions  involving .  the  legal  suffi- 
ciency of  notices  given  under  this  statute, 
both  before  and  since  it  was  amended,  with 
reference  to  the  statement  of  the  injury,  and 
of  its  cause  aud  nature,  and  of  the  place  of 
its  occurrence,  have  been  frequenUy  before 
this  court  See  the  cases  of  Shaw  v.  City 
of  Waterbury,  46  Conn.  263;  Tattle  v.  Town 


of  Winchester,  50  Conn.  496;  Clonghessey  v. 
City  of  Waterbury,  51  Conn.  405;  Brown  v. 
Town  of  Southbury,  53  Conn.  212,  1  Ati.  819^ 
Bleaiegel  v.  Town  of  Seymour,  58  Conn.  43, 
19  Ati.  372;  Lffly  t.  Town  of  Woodstock,  59 
Conn.  219,  22  AtL  40.  In  two  of  these  cases 
—Shaw  V.  City  of  Waterbury  and  Lilly  v. 
Town  of  Woodstock— the  stateinent  In  the 
notice  of  the  time  of  the  Injury  was  InvcJved 
to  some  extent,  but  the  precise  point  made 
In  the  case  at  bar  has  not  before  been  pre- 
sented for  determination.  The  statute  in 
express  terms  requires  the  notice  to  be  in 
writing,  and  prescribes  the  substance  of 
what  It  shall  contain.  The  requirements  of 
the  statute  are  formalities  in  a  certain  sense, 
but  they  are  formalities,  the  obsarvance  of 
which  is  made  essential,  for  It  has  been  de- 
termined that  the  giving  of  the  statutory  no- 
tice is  in  the  nature  of  a  condition  precedent 
to  the  right  of  the  plaintiff  to  maintain  his 
action.  Hoyle  v.  Town  of  Putnam,  46 
Conn.  61;  Fields  v.  Railroad  Co.,  54  Conn. 
9,  4  Ati.  105;  Bleslegel  v.  Town  of  Seymour, 
58  Conn.  43,  19  Ati.  372.  The  statement  of 
the  time  of  the  Injury  is  in  this  way  made 
essential,  and  the  question  made  by  the  plain- 
tiff is  whether  the  notice  must  state  the  time 
truly  and  according  to  the  fact  He  con- 
tends that  it  need  not  do  so,  but  may  state 
that  the  injury  occurred  on  one  day,  although 
in  truth  it  occurred  on  another.  We  can- 
not assent  to  such  a  construction. 

The  legislature,  in  passing  this  statute,  evi- 
dentiy  regarded  the  precise  Identification  of 
an  accident  or  injury  of  this  kind  as  a  mat- 
ter of  some  Importance,  for  having  at  first, 
as  we  have  seen,  prescribed  that  the  notice 
should  contain  only  a  statement  of  the  In- 
Jury,  and  of  the  time  and  place  of  its  occur- 
rence, it  afterwards  required  it  to  contain 
a  statement  of  the  nature  and  cause  of  the 
Ipjury;  thus  adding  to  its  requirements  for 
the  apparent  purpose  of  furnishing  the  party 
liable  with  such  a  notice  of  the  event  in  per- 
manent form  as  would  render  mistake  and 
dispute  almost  impossible.  Now,  time  is  of- 
ten an  Important  element  in  the  identification 
of  a  given  transaction.  For  all  practical 
purposes,  an  event  which  begins  and  ends  on 
any  given  day  is  quite  distinct  from,  and 
quite  othar  than,  an  event  which  begins  and 
ends  on  another  day.  Doubtiess,  an  acci- 
dent or  injury  might  be  with  reasonable 
ease  identified  without  a  statement  of  the 
time,  but  the  legislature,  for  reasons  of  its 
own,  has  seen  fit  to  prescribe  and  make  es- 
sential the  statement  of  the  time  of  the  in- 
Jury,  and  we  cannot  dispense  with  it  by 
construction.  To  do  so  would  be  to  r^>eal 
the  statute,  rather  than  to  ascertain  what 
it  means.  The  statute,  then,  requires  the 
time  of  the  Injury  to  be  stated  in  the  notice, 
and  the  natural  and  ordinary  mode  of  stat- 
ing the  time  of  an  event  which  begins  and 
ends  within  the  compass  of  a  day,  unless 
more  particularity  is  required,  is  to  state  the 
day  on  which  it  occurred,  together  with  the 
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month  and  year,  In  the  common  and  ordi- 
nary manner,  and  tills  we  think  is  what  the 
legislature  intended  by  the  word  "time,"  as 
used  in  the  statute  in  guesticm.  This  court 
has  quite  recently  held  that  it  Is  sufficient  to 
thus  state  the  day,  and  that  the  hour  need 
9ot  bo  stated.  lilly  v.  Town  of  Woodstock, 
5D  Conn.  219,  22  Atl.  40.  But,  If  the  law  re- 
quires the  day  of  the  Injury  to  be  stated  in 
a  written  notice,  surely  it  must  mean  the 
true  day.  There  can  be  only  one  time  of  the 
injury,  and  that  is  the  one  day  on  which  it 
occurred.  Notice  of  this  time  is  to  be  put. 
In  permanent  form,  and  handed  to  the  party 
liable  for  his  information  and  guidance.  Up- 
on that  notice  the  party  liable  is  entitled  to 
r^.  Kow,  if  such  notice  need  not  set  forth 
the  true  day  of  the  injuiy,  then  it  may  set 
forth  any  other  at  the  whim  of  the  plaintlif, 
for,  if  the  day  of  the  injury  is  once  departed 
from,  we  have  no  guide  as  to  what  other 
day  shall  be  stated.  The  statement  of  the 
true  day  is  not  only  deemed  Important  to 
the  party. liable,  for  the  purpose  of  identify- 
ing the  injury,  but  also  that  he  may  know 
whether  the  notice  has  been  given  within 
the  proper  time.  In  cases  of  Injury  from  ice 
and  snow  this  becomes  quite  important,  be- 
cause the  notice  must  be  given  within  so 
short  a  time  after  the  Injury.  Now,  if  the 
notice  may  set  forth  any  day  as  the  day  of 
tlie  injury,  such  a  notice  as  to  time  is  not 
only  useless,  but  it  is  positively  harmful  and 
misleading.  It  not  only  gives  no  informa- 
tion as  to  the  time  of  the  injuty.ljut  It  gives 
false  information.  It  is  hardly  supposable 
that  such  a  result  could  have  been  contem- 
plated by  the  legislature.  The  true  date 
must  in  nearly  every  case  be  well  known  to 
the  plaintiff  or  to  bJs  friends  or  agents,  or 
it  can  be  easily  ascertained,  and  it  Is  no 
hardship  to  require  him  to  state  it  truly  in 
the  notice. 

But  the  plaintiff  says,  and  truly,  that  a 
reasonable  latitude  of  description  is  allowed 
in  stating  in  the  notice  the  other  matters 
which  it  must  contain,  and  he  cites  several 
cases  in  sappcxrt  of  this  statement  Thus, 
in  Tuttle  V.  Town  of  Winchester,  50  Conn. 
406,  the  court  says:  "It  is  obvious  that  in 
many  cases  exactness  of  statement  as  to  the 
place  cannot  be  expected.  ♦  ♦  •  In  such 
cases,  reasonable  deflnitcness  is  all  that  can 
lie  expected  or  should  be  required.  If  the 
description  of  the  place  will  enable  the  town, 
city,  or  borough,  through  its  proper  officers, 
to  ascertain  the  place  by  the  exercise  of  rea- 
sonable diligence  for  the  pxu-pose,  it  wiU  be 
sufficient"  In  Brown  v.  Town  of  South- 
bury,  53  Conn.  212,  1  AQ.  819,  in  speaking  of 
the  notice  of  the  "nature"  of  the  injury,  it 
is  said  that  "a  general  description,  which 
will  reasonably  apprise  the  selectmen  of  the 
general  charactei-  of  the  Injury,  is  all  that  is 
required;"  and  in  Lilly  v.  Town  of  Wood- 
stock, 59  Conn.  21U,  22  Atl.  40,  the  court, 
with  reference  to  the  statement  of  the 
"cause"  of  the  Injury,  held  the  notice  to  be 


sufficient,  and  said:  "The  notice  stated  the 
place  correctly,  named  the  dangerous  em- 
bankment as  the  cause,  and  thus  gave  the 
selectmen  the  opportunity  to  examine  and 
procure  evidence  of  the  condition  of  the  road 
at  the  time  of  the  accident,  which  it  was  one 
object  of  the  statute  to  offwd  them."  Other 
cases  might  be  cited  to  the  sa-me  effect  The 
plaintiff  argues  that  the  same  latitude  as  to 
the  statement  of  the  time  of  the  injury  ought 
to  be  allowed.  But  the  reasons  why  such 
latitude  of  description  is  allowed  in  setting 
forth  the  cause  and  nature  of  the  injury, 
and  the  place  of  its  occurrence,  have  but 
little  or  no  application  as  to  the  time.  The 
place,  cause,  and  nature  of  an  accident  are 
clearly  susceptible  of  being  stated  with  great- 
ly vai7lng  degrees  of  completeness  and  ac- 
curacy. A  full,  accurate,  and  complete  de- 
scription of  each  in  a  strict  sense  is  practi- 
cally Impossible,  and  so  the  law  contents  It- 
self with  less.  If  they  are  truly  described 
with  such  a  reasonable  d^ree  of  certainty 
that  ordinary  men,  in  the  exercise  of  ordi- 
nary Intelligence,  under  the  circumstances, 
can  learn  frcHu  the  notice  the  nature  of  the 
injury,  and  be  able  to  ascertain  by  the  use 
of  wdinary  diligence  the  place  where  it  oc- 
cui-rcd  and  the  cause  that  occasioned  It,  that 
is  enough.  To  require  more  would  be  to  im- 
pose a  burden  on  the  plaintiff  for  no  good 
purpose.  Such  a  notice,  it  wlU  be  observed, 
even  though  it  does  not  state  -the  cause  and 
nature  of  the  injury,  and  the  place  of  its  oc- 
currence, with  all  possible  fullness  and  par- 
ticularity, still  docs  state  these  matters  truly 
and  in  accordance  with  the  lacta,  and  there- 
by fully  complies  with  the  statute.  Such 
a  construction  of  the  statute  Is  thus  seen  to 
be  a  reasonable  one,  founded  upon  a  practi- 
cal necessity  arising  out  of  the  very  nature 
of  things.  It  fully  subserves  the  objects 
and  purposes  of  the  statute,  and  leads  to 
no  bad  results.  But,  with  reference  to  tlme^ 
the  case  is  quite  otherwise.  The  time  ele- 
ment in  any  transacticm  ia  always  simple, 
and  can  be  easily  and  definitely  stated.  If 
the  truo  day  is  known,  it  Is  no  more  difficult 
to  give  that  than  it  Is  to  state  the  wrong 
day;  and  In  most  cas^  the  true  day  is 
known  to  the  plaintiff,  or  can  be  easily  as- 
certained by  the  exercise  of  ordinary  dili- 
gence. Besides,  as  we  have  seen,  he  is  not 
required  to  state  the  precise  minute  or  hour 
of  the  injury,  and  this  is  perhaps  a  reason- 
able latitude  as  to  time,  and  all  that  can  be 
allowed  without  defeating  every  conceivable 
purpose  which  the  statement  of  the  time  was 
intended  to  subserve.  To  allow  more— to  al- 
low the  plaintiff  to  state  that  the  injury  oc- 
curred on  a  day  oth^  than  the  true  one— Is 
in  effect  to  repeal  the  statute,  rather  than 
to  construe  it;  for  the  statute  requires  the 
time  to  be  stated,  and  this  certainly  cannot 
be  done  by  stating  a  day  on  which  the  in- 
Jury  did  not  occur.  For  these  reasons  we 
think  the  notice  in  the  case  at  bar  was  fatal- 
ly  defective.    In  view  of  the  peremptory 
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liuiguage  of  tlie  statute,  it  seems  to  as  of  no 
Importance  that  the  city  was  not  in  fact 
mislerl,  or  that  it  had  full  notice  of  the  time 
from  sources  other  than  the  notice.  The 
I>lalntiiT'3  right  to  maintain  his  action  must 
1)e  determined  by  the  sufBciency  of  his  no- 
tice, and  not  by  the  fact  that  the  defendant 
obtained,  fropi  sources  other  than  the  notice, 
full  Icnowledge  of  the  time  of  the  Injury. 

The  next  question  is  whether,  after  the  de- 
fault, the  plaintiff  could  take  advantage  of 
the  invalidity  of  the  notice,  offer  evidence  of 
such  invalidity,  and  have  it  considered  on  the 
question  of  damages.  The  declaradon  alleg- 
ed in  substance  and  in  proper  form  that  the 
statutory '  notice  bad  been  given  to  the  de- 
foidant  One  of  the  plaintiff's  claims  is,  i.i 
substance,  that  by  suffering  a  default  the  de- 
fendant conclusively  admitted  that  such  no- 
tice was  given,  and  that  evidence  of  Its  In- 
ralidity.  even  if  received  without  objecti(Hi, 
ought  not  to  have  been  considered  by  the 
eourt.  This  makes  it  necessary  to  consider 
very  bricly  what  matters,  In  cases  like  the 
one  at  bar,  under  our  practice,  may  be  con- 
tested by  the  defendant  upon  a  bearing  In 
damages  after  a  default  or  demurrer  overrul- 
ed, for  the  purpose  of  keeping  the  damages 
down  to  a  nominal  sum.  As  a  general  propo- 
sition, it  must  now  be  regarded  as  conclusive- 
ly settled  that  a  defendant  In  such  a  case, 
and  for  such  a  purpose,  may  contest  his  lia- 
bility for  any  damages  whatsoever;  may 
show,  if  be  can,  that  the  plaintiff  Is  entlUed 
to  nominal  damages  only,  because  in  reality, 
and  I>ut  for  the  defaidt  or  demurrer,  he  is 
«itltled  to  none;  may  offer  evidence  of  any 
flict  tending  to  prove  such  nonliability,  as  if 
no  demurrer  had  been  interposed  or  defaidt 
bad  been  suffered,  although  such  fact,  as  'the 
basis  of  a  Judgmmt  ifor  nominal  damages, 
bad  been  conclusively  admitted.  The  follow- 
ing, cases,  among  others  that  might  be  cited, 
support  this  proposition:  Havens  v.  Railroad 
Co.,  28  Conn.  68;   Lamphear  v.  Buckingham, 

33  Conn.  237;   Daniels  v.  Town  of  Saybrook, 

34  Conn.  377;  Carey  v.  Day,  36  Conn.  152; 
Batchelder  t.  Bartholomew,  44  Conn.  494; 
Shepard  y.  New  Ilaven  &  Northampton  Co., 
45  Conn.  54.  For  the  purpose  indicated,  and 
after  a  default  suffered  or  demurrer  over- 
ruled, the  defendant  has  been  permitted  to 
show  that  an  assault  by  the  servants  of  a 
railroad  company  was  Justifiable,  and  so  was, 
in  law,  no  assault,  (liavens  v.  Railroad  Co., 
supra;)  that  the  defendant  was  not  guilty  of 
negligence,  and  that  the  plaintiff  was  guilty 
of  contributory  negligence,  (Daniels  v.  Town 
of  Saybrook,  supra;)  that  a  highway  was  not 
In  fact  defective  and  out  of  repair,  <Taylor  v. 
Town  of  Monroe,  43  Conn.  36;)  that  the  de- 
fendant in  fact  committed  no  trespass,  either 
to  the  real  or  personal  property  of  the  plain- 
tiff, (Rose  V.  Gallup,  33  Conn.  338;)  that 
the  injury  happened  through  Inevitable  acci- 
dent, (Batchelder  v.  Bartholomew,  supra;) 
that  a  claimed  trespass  was  in  law  no  tres- 
pass, because  the  acts  were  done  under  a  con- 


tract Ti^th  the  plaintiff  whldt  amounted  to 
a  license,  (Merriam  v.  City  of  Merlden,  43 
Conn.  173;)  that  the  wrong  and  injury  proved 
were  not  the  wrong  and  Injury  alleged  in  the 
complaint,  <Shepard  v.  New  Haven  &  North- 
ampton Co.,  supra.)  In  all  these  cases,  evi- 
dence was  received  which  went  directly  In 
denial  of  the  defendant's  liability  for  any 
damages  whatsoever,  and  the  defendant  was 
not  limited  to  evidence  relevant  merely  upon 
the  amount  of  injury  or  damage  which  the 
plaintiff  had  sustained.  .     . 

The  right  of  the  defendant,  upon  a  bearing 
In  damages,  to  controvert  for  one  puri>ose  the 
liability  which  he  has  conclusively  admitted 
for .  another,  follows  necessarily  from  the 
principles  wblcb  underlie  our  practice  In 
cases  of  this  kind.  Such  an  admission  is  a 
strlcUy  limited  one,  made  for  a  special  and 
limited  purpose,  namely,  as  the  basis  of  a 
Judgment  for  nominal  damages,  and  for  that 
purpose  It  is  conclusive.  "The  silent  defend- 
ant having  been  subjected  to  a  Judgment  for 
nominal  damages,  from  which  no  proof  can 
relieve  him,  the  default  has  practically  ex- 
hausted its  effect  upon  the  case;  for,  if  the 
plaintiff  is  imwilling  to  accept  this  Judg- 
ment, evidence  is  received  on  bis  part  to 
rtUse  the  damages  above,  and  on  the  part  of 
the  defendant  to  keep  them  down  to,  that 
Immovable  base  of  departure,  the  nominal 
point,  precisely  as  if  the  general  issue  had 
been  pleaded."  Batchelder  v.  Bartholomew, 
supra.  "If,  in  proving  the  extent  to  which 
he  was  in  fault,  the  defendant  prove  he  was 
not  in  fault  at  all,  and  that  the  injury  oc- 
curred through  the  fault  of  the  plaintiff,  the 
plaintiff  cannot  complain.  The  evidence  does 
not  deprive  him  of  his  right  to  Judgment;  it . 
merdy  shows  that,  as  be  Is  not  in  fact  en- 
titled to  any  damages,  be  can  only  have  such 
as  the  law  gives  him  by  reason  of  the  ad- 
missions on  the  record."  Lamphear  v.  Budc- 
ingham,  33  C!onn.  251.  "It  would  seem  to  fol- 
low, as  a  necessary  consequence,  that  if  nom- 
inal damages,  only,  can  be  given  without  fur- 
ther proof,  the  defendant  may  contest  his  lia- 
bility, so  far  as  the  plaintiff  seeks  by  proof 
to  enhance  the  damages  beyond  a  nominal 
sum."  Rose  v.  Gallup,  33  Conn.  346.  "The 
defendants,  by  their  omission  to  deny  them, 
are  held  to  have  admitted  the  truth  of  all 
well-pleaded  material  allegations  In  the  dec- 
laration, and  the  consequent  right  of  the 
plaintiff  to  a  Judgment  for  a  limited  sum,— 
that  Is,  for  nominal  damages  and  costs,— 
without  the  introduction  of  evidence.  This  is 
the  extent  of  the  advantage  gained  by  the 
plaintiff  from  that  omission.  If  he  is  not  sat- 
isfied with  nominal,  and  seeks  greater,  dam- 
ages, he  must  proceed  to  prove  the  amoimt, 
and  the  declaration,  so  far  forth  as  the  in- 
creased amount  is  concerned,  remains  subject 
to  the  rules  of  pleading  and  evidence,  and 
the  proof  must  follow  the  allegations  as  close- 
ly as  if  the  case  stood  upon  the  general  is- 
sue." Shepard  v.  New  Haven  &  Northamp- 
ton Co.,  45  Conn.  6& 
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Read  In  the  Ilgbt  of  the  decision  In  Crane 
V.  Transportation  Line,  48  Conn.  361,  the 
cases  cited  and  quoted  from  state  the  princi- 
ple which  nnderlies  our  practice  in  this  class 
of  cases  ccNrrectly,  and  clearly  show  that  the 
admission  made  by  the  defendant  in  the  case 
at  bar  was  a  limited  one,  leaving  the  defend- 
ant at  liberty  to  show,  if  it  can,  that  the 
plaintiff  is  entitled  to  nominal  damages  only, 
because  he  la  really,  and  but  for  the  default, 
entitled  to  none.  The  evidence  which  was 
offered,  received,  and  considered  in  the  case 
at  bar,  as  to  the  Invalidity  of  the  notice,  went 
directly  to  show  that  the  defendant  was  not 
liable  at  all  for  want  of  the  statutory  notice. 
If  the  defendant,  notwithstanding  a  default, 
may  show  its  ncmliabillty  because  of  the  ab- 
sence of  negligence  on  its  part,  or  the  pres- 
ence of  contributory  negligence  on  the  part  of 
the  plaintiff,  in  order  to  keep  the  damages 
down  to  the  nominal  point,  we  see  no  good 
reacKMi  why,  under  the  same  circumstances 
and  for  a  like  purpose,  it  may  not  show  Its 
nonliability  for  the  want  of  a  statutory  no- 
tice. Without  the  giving  of  such  notice,  as 
we  have  seen,  the  plaintiff's  claim  was  a 
baseless  one,  and  the  defendant  was  not  le- 
gally Mable  for  any  of  the  loss  or  damage  sus- 
tained. Upon  principle,  as  well  as  upon  au- 
thority, we  think  the  defendant  was  clearly 
entitled  to  offer  evidence  tending  to  show  its 
nonliability  for  want  of  a  notice,  and  to  have 
such  evidence  considered,  as  was  done  by  the 
court  below. 

What  has  already  been  said  Is  perhaps  a 
sufficient  answer  to  the  further  claim  of  the 
plaintiff,  to  the  effect  that  the  default  was  a 
waiver  of  the  defendant's  right  to  insist  upcm 
the  want  of  notice  for  any  and  all  purposes. 
Whether  the  defendant  could  legally  make 
such  a  waiver  we  need  not  discuss  nor  de- 
cide, for  the  record  nowhere  shows  that  it 
made  or  attempted  to  make  it.  A  waiver  is 
a  matter  of  intention,  outwardly  manifested 
In  some  unequivocal  manner.  The  waiver 
here  Insisted  upon  is  claimed  to  arise  wholly 
from  the  mere  act  of  suffering  a  default,  and 
as  a  legal  consequence  of  It.  But,  as  we  have 
seen,  the  law  of  this  state  attadies  no  such 
consequence  to  such  an  act.  After  the  de- 
fault, the  defeudnnt  could  still  insist  upon  the 
want  of  notice  for  the  purpose  of  keeping 
the  damages  down  to  the  nominal  point. 
There  is  nothing  upon  the  record  which 
shows  that  It  waived  that  right  For  the  rea- 
sons given,  there  is  no  error.  The  other 
Judges  concurred. 


((3  Conn.  ZJ7) 

TARRANT  t.  BACKUS  et  al. 
(Supreme  Court  of  Errors  of  Connecticut.    July 
e,  1883.) 
WiiM— Construction— Natdbb  of  Estatb— 
Tkustebs— Appointment. 
1.  Testator,  with  the  expressed  purpose  of 
giving  his  three  sons  "a  current  and  continu- 
ous support"  out  of  his  estate,  devised  a  part 
of  the  residue  thereof  in  trust  for  them  and 


their  heirs.  The  will  further  provided  that,  'If 
either  of  my  said  sons  shall  die  before  he  has 
received  one-third  part  of  the  principal  and  in- 
terest, then  80  much  of  said  trust  estate  shall 
belong  to  the  legal  representatives  of  said  de- 
ceased and  their  heirs  as  shall,  with  what  has 
been  received,  amount  to  one-third  of  said  trust 
estate,  the  intent  hereby  being  that  said  trust 
estate  shall  be  so  distributed  that  each  son  stialt 
receive  one-third  part  thereof."  Held,  that  each 
of  the  sons  took  a  vested  interest  in  fee  in  one- 
third  part  of  the  residue,  and  hence  the  bequest 
was  not  void,  aa  being  against  the  statute  of 
perpetuities. 

2.  In  such  case,  by  'legal  representatives" 
of  the  sons  is  meant  their  executors  and  admin- 
istrators. 

3.  The  validity  of  such  bequest  is  not  af- 
fected by  a  further  provision  in  the  will  that 
the  beneficiaries  shall  have  no  power  to  alienage 
their  interest,  as  it  was  the  manifest  intention 
of  testator  that  they  should  take  an  absolute 
interest,  and  not  one  conditional  upon  the  valid- 
ity of  the  restraint  in  alienation. 

4.  Upon  the  death  of  one  of  the  sons  with- 
out having  received  his  share  of  the  trust  prop- 
erty, his  legal  representatives  take  an  estate  m 
the  balance  of  such  share  discharged  of  the 
trust. 

5.  A  will  directed  that,  if  either  of  the  trus- 
tees named  therein  should  refuse  to  execute 
the  trust,  or  become  incompetent,  the  court  of 
probate,  with  the  advice  of  the  other  tmstee, 
should  appoint  some  person  to  fill  the  vacancy. 
Held,  that  the  direction,  providing  that  the  ad- 
vice of  "the  other  trustee*'  t>e  taken  in  making 
an  appointment  related  only  to  a  vacancy  in 
the  original  trustees,  and  that  an  appointment 
made  after  the  resignation  of  tx>th  of  the  orig- 
inal trustees  should  be  made  solely  by  the 
probate  court. 

6.  Upon  the  death  of  an  appointed  trustee, 
the  vacancy  should  be  filled,  as  it  was  the  ap- 
parent intention  of  the  testator  that  there 
should  be  two  trustees. 

Case  reserved  from  superiw  court.  New 
London  comity. 

Action  by  NIchoIaa  Tarrant,  trustee,  un- 
der the  will  of  Joseph  Backus,  deceased, 
against  Catherine  E.  Backus  and  others,  for 
the  construction  of  said  will.  Reserved,  up- 
on facts  found,  for  the  advice  of  the  su- 
preme court 

G.  Greene,  Jr.,  for  the  plaintiff.  W.  S. 
Allis,  for  defendants. 

FENN,  J.  In  this  action  the  plaintiff  seebs 
the  advice  of  this  court  relative  to  the  con- 
struction and  validity  of  certain  clauses  and 
provisions  In  the  last  will  of  Joseph  Backus, 
late  of  Norwich,  who  died  in  1861,  leaving 
surviving  him  six  children,  three  daughters 
and  three  sons.  By  the  fourth  section  of 
his  will  the  testator  gave  to  each  of  his 
daughters  one-sixth  of  his  residuary  estate, 
and  then  provided  as  follows:  "The  remain- 
ing three-sixths  part  I  give,  devise,  and  be- 
queath to  my  friend  John  L.  Devotion,  of 
said  Norwich,  and  to  my  son-in-law,  Gilbert 
Osgood,  and  to  their  heirs,  forever,  so  as 
to  vest  in  them  and  their  sucessors  In  said 
trust  the  full  and  absolute  legal  and  equita- 
ble estate,  to  be  by  them,  however,  so  held 
In  trust  only  for  the  use  and  benefit  equally 
of  my  three  sons  and  their  heirs,  namely, 
Charles  Alexander  Backus,  George  Tyler 
Backus,  and  John  Edward  Backus:  and  from 
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time  to  time  aald  tnutees  may  pay  oat  from 
the  net  income  of  said  trust  estate  so  much 
as  they  may  think  best  for  the  comfortable 
support  and  wishes  of  my  said  three  sons, 
bat  to  neither  of  them  at  any  time  more 
tlian  a  tliird  part  of  said  Income  thus  re- 
cetred;  and  said  trustees  may,  if  tbey  deem 
it  best,  from  time  to  time,  and  at  any  time, 
pay  out  and  deliver  over  to  either  of  my 
said  three  sons  any  portion  of  said  princi- 
pal trust  estate,  so  tliat,  however,  neither 
of  them  shall  receive  more  tlian  in  the  whole 
one-third  part  thereof,  the  proportion  of  in- 
come thereafter  to  one  who  may  thus  re- 
cdve  of  the  principal  estate  to  be  propor- 
ti<mately  diminished;  and  if  either  of  said 
three  children  shall  decease  before  me,  or 
before  he  has  received,  under  the  provisiims 
aforesaid,  one-tbird  part  of  the  principal 
and  interest  of  said  trust  estate,  then  so 
much  of  said  trust  estate  shall  be  and  belong 
to  the  legal  representatives  of  said  deceased 
and  their  heirs  as  shall,  with  what  said  de- 
ceased one  shall  have  received,  amount  to 
Mie-third  part  of  said  trust  estate,  and  its 
net  income;  and,  upon  the  decease  of  all 
said  three  sons,  said  trustees  shall  pay  and 
deliver  over  so  much  of  said  trust  estate, 
if  any,  as  shall  then  be  and  remain  in  their 
Iianda,  to  any  or  all  the  legal  representatives 
of  my  said  three  sons  as  shall,  according 
to  the  provisions  aforesaid,  be  entitled  to 
the  same;  the  intent  hereby  being  that  said 
trost  estate  and  its  net  income  shall  be  so 
diatrlbnted  that  each  son  and  his  legal  rep- 
resentatives after  him  shall  together  receive 
one-third  part  thereof.  And,  Inasmuch  as 
my  intent  in  creating  said  trust  estate  is 
that  my  said  sons  may  always  have  a  cur- 
rent and  contlnnous  support,  therefore  I 
have  vested  the  whole  of  said  estate,  princi- 
pal and  interest  and  income,  in  said  trustees 
and  their  successors,  to  hold  or  distribute 
the  same  at  their  discretion  in  conformity 
with  the  provisions  aforesaid,  so  that  my 
said  sons  shall  not  be  capable  of  alienating 
the  same,  nor  of  anticipating  the  Income, 
nor  possess  any  vested  Interest  which  may 
be  by  them  conveyed.  Therefore  any  instru- 
ment by  them  designed  to  convey  or  dispose 
of  or  assign  any  interest  In  said  estate  or 
its  income  shall  be  without  efficiency,  and 
v<rid,  while  in  trust  as  aforesaid;  and  said 
trostees  and  their  successors  shall  at  aU 
times  have  power  to  sell  and  convey  any  or 
all  of  said  trust  estate  during  the  contina- 
ance  of  the  trust,  and  reinvest  the  avails  in 
other  personal  estate,  to  be  by  them  held, 
used,  and  finally  disposed  of  as  the  estate 
so  sold  would  Iiave  been  if  not  sold." 

Charles  A.  Backus,  one  of  the  sons  named 
in  the  atK>ve  section  of  the  will,  has  died, 
leaving  a  widow  and  four  children,  having 
in  his  lifetime  received  payments  of  princi- 
pal, but  to  an  amount  much  less  than  one- 
third  of  the  principal  of  said  trust  estate. 
The  first  question  is  In  reference  to  the  valid- 
ity of  the  provision  that,  in  the  event  of  the 


death  of  a  child  belore  receiving  one-third 
part  of  the  principal  and  Income  of  the  trust 
fund,  "then  so  much  of  said  trust  estate 
shall  be  and  belong  to  the  legal  representa- 
tives of  said  deceased  and  their  heirs  as 
shall,  with  what  said  deceased  one  shall  have 
received,  amount  to  one-third  part  of  said 
trust  estate  and  its  net  Income."  Whether 
by  the  term  "legal  representatives,"  as  used 
in  the  fourth  section,  the  testator  meant 
"those  who  would  take  under  the  statute  of 
distributions,"  as  was  held  to  I>e  the  case 
In  Farnam  v.  Famam,  53  Conn.  261,  2  Atl. 
325,  and  6  Atl.  6S2,  or,  as  is  ordinarUy  held, 
the  executors  and  administrators  of  the  de- 
ceased children,  it  must  equally  follow  that, 
If  a  remainder  over  is  limited  to  them  as 
purchasers  in  the  will,  the  same  is  void, 
as  in  manifest  contravention  of  our  statute 
of  perpetuities.  Leake  v.  Watson,  60  Conn. 
498, 21  AtL  1075;  Beers  v.  Narramore,  61  Conn. 
13,  22  Att.  1061;  Landers  v.  Dell,  61  Conn.  ISS, 
23  Aa  1083.  If;  howevw.  It  is  held  that 
the  sons  of  the  testator  took  a  vested  inter- 
est, legal  or  equltatde.  In  fee,— using  the 
word  "vested"  in  the  sense  of  "transmissi- 
ble,"—in  the  estate,  the  statute  of  perpetu- 
ities has  no  application,  since  in  that  case 
there  Is  no  remainder  or  ezecuttxy  devise. 
Ought  we  to  so  hold?  In  Famam  v.  Fam- 
am, 53  Conn.  278,  2  Atl.  325,  and  8  Atl.  682, 
this  court  said:  "That  courts  will  incline, 
in  doubtful  cases,  to  construe  a  devise  or 
legacy  as  vested  rather  than  contingent.  Is  a 
familiar  and  well-settled  rule.  In  some  in- 
stances courts  seem  to  have  gone  so  far  as 
to  say  that  they  will.  If  possible,  construe 
It  as  vested.  It  is  enough  for  our  present 
purpose  to  say  that  we  ought  to  give  this 
will  that  construction  If  its  language  will 
fairly  admit  of  if'  Adopting  this  declara- 
tion, let  us  scrutinize  the  language  used  In 
the  will,  to  discover,  as  best  we  may,  that 
controlling  element,— the  expressed  intent  of 
the  testator. 

A  careful  examination  of  the  section  in 
question,  and  indeed  of  the  whole  Instrument, 
will  disclose  a  manifest  purpose  on  the  part 
of  the  testator— First  To  make  a  full  dispo- 
sition of  his  estate,  and  to  avoid  intestacy  as 
to  any  iXKtion  of  it,  an  intention  wtilch  the 
law  would  indeed  infer  if  possible  in  any 
case.  Warner  v.  Willard,  54  Conn.  470,  9  Atl. 
136;  Peckham  v.  Lego,  57  Conn.  599,  19  Atl. 
392.  Second.  In  the  disposition  of  the  residu- 
um, to  deal  equally  with  each  of  his  six 
children,  showing  no  partiality  oe  preference 
to  any.  He  gave  to  each  of  bis  three  daugh- 
ters, all  of  whom  were  married,  and  in  whose 
Judgment,  <»'  in  that  of  their  husbands,  (one 
of  whom  he  names  as  a  trustee,)  he  appears 
to  have  rei)oeed  full  confidence,  one-sixth  part 
of  such  residuum,  al>solutely  and  without  re- 
straint To  each  ot  his  three  sons  he  ap- 
pears to  liave  been  anxious  to  give  an  equal 
amount  as  al>8olntely,  save  as  limited  by  such 
restraint  upon  anticipation  or  alienation  as 
would,  in  his  Judgment,  best  effectuate  Ua 
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ezpreeeed  object  In  creating  the  tmst  estate 
that  said  sons  might  always  "hare  a  current 
and  continuons  support"  To  accomplish  this 
purpose,  he  devised  the  title  to  trustees,  to  be 
by  them  held  "in  trust  only  for  the  use  and 
benefit,  equally,  of  my  three  sons  and  their 
heirs,"  apparently  In  that  connection  using 
the  word  "belrs"  in  the  same  sense  In  which 
he  had  just  previously  employed  It  in  relation 
ito  the  daughters'  interests  given  "to  them 
and  their  heirs  forever,"  namely,  as  a  word 
"of  limitation,  not  of  purchase."  He  then 
provided  for  the  paymenit  by  the  trustees,  in 
their  discretion,  to  each  of  the  sons,  of  sums 
not  to  exceed  the  proportionate  share  of  the 
net  Income,  fOr  "the  comfortable  support  and 
wishes"  of  said  sons;  then  tor  the  payment, 
under  like  conditions,  of  the  principiU;  and 
then  for  the  disposition  Of  principal  or  in^- 
come,  belonging  to  the  share  of  any  son,  re- 
maining undisposed  of  at  the  death,  dther  in 
the  lifetime  of  the  testator  or  afterwards,  of 
fluch  son,  declaring  that  the  same  should  "be 
and  belong  to  the  legal  representatives  of  said 
deceased,  and  their  heirs,  •  •  •  the  intent 
hereby  being  that  said  trust  estate  and  Its 
net  income  shall  be  so  distributed  that  each 
son  and  his  legal  representatives  after  him 
shall  together  receive  cme-thlrd  part  thereof.'. 
It  will  be  noticed  that  not  only  do  the  pro- 
visions to  which  we  have  Just  referred,  as 
also  those  which  provide  that  conveyances 
by  the  sons,  during  the  continuance  of  the 
trust,  either  of  Interest  in  the  estate  or  of  in- 
come, shall  be  without  efficiency,  and  those 
by  the  trustees  valid,  indicate  pretty  clearly 
the  purpose  of  the  testator;  but,  in  order  that 
such  purpose  may  by  no  possibility  fail  to 
be  clearly  apprehended,  he  twice  makes  ex- 
press and  spedflc  declarations  concerning  his 
intent  that  each  son,  end  his  legal  repre- 
sentatives  after  him,  shall  receive  his  pro- 
portionate one-third  of  the  trust,  or  one-sixth 
of  the  residuary  estate,  and  that  there  was 
a  trust  created  instead  of  an  outright  gift 
made,  in  order  to  best  Insm-e  a  "current  and 
continuous  support"  for  each  of  the  sons  dur- 
ing their  lives.  There  is  here,  therefot«,  man- 
ifestly no  scheme  to  accumulate  or  even  pre- 
serve an  estate  during  the  lives  of  his  chil- 
dren, for  distribution  in  fee  among  the  de- 
scendants of  such  children.  Indeed,  in  what- 
ever sense  the  words  "legal  representatives" 
are  construed,  not  only  those  not  in  being, 
mr  the  immediate  Issue  of  those  in  being,  at 
the  death  of  the  testator,  might  take  under 
that  designation,  and  hence  the  invhlidlty  of 
any  gift  to  them  by  reason  of  the  statute  Of 
perpetuities,  but  also  those  might  take  bene- 
ficially in  whom  the  testator  could  have  hqd 
little  interest,  and  appears  to  have  manifested 
none,— those,  also,  whose  taking  as  purchas- 
ers, if  allowable,  would  have  violated  the 
very  scheme  for  equality  which  the  testator 
so  expressly  asserted.  We  think,  therefore, 
that  it  is  sufficiently  dear,  and  ought  to  be 
held,  that  the  intention  of  the  testator  was 
tba  t  each  of  bis  three  sons  should  take  a  Test- 


ed interest  in  fee  In  one-sixth  of  his  residu- 
ary estate,  an  Interest  whicft,  'fco-  its  preser- 
vation, looking  solely  to  the  support  and  com- 
fort of  such  children,  the  testator  sought, 
whether  effectually  or  otherwise,  to  render  In- 
alienable during  the  lives  of  his  sons,  by  the 
intervention  of  trustees,  and  the  other  pro- 
visions made;  but  that  he  intended  to  leave 
such  estate  transmissible  at  death  as  the  es- 
tate or  Interest  of  each  deceased  son,  re- 
spectively, to  "the  legal  representatives  of 
aald  deceased  and  their  heirs;"  and  that, 
when  any  property  came  to  such  representa- 
tives by  payment  from  the  trustees,  the  testa- 
tor Intended  and  expected  that  it  would  come 
to  them,  not  as  his  gift  to  them,  but  as  prop- 
erty belonging  benefldaDy  to  the  son  of  the 
testator,  represented  by  them,  they,  as  such 
representatives,  receiving,  at  the  death  of  the 
son,  such  balance.  If  any,  as  had  not  been 
paid  to  him  in  his  lifetime  by  the  trustees. 
If,  now,  to  the  term  "legal  representatives" 
we  attach  the  ordinary  meaning  of  executors 
and  administrators,  any  other  construction 
than  the  one  above  would  Impute  to  the  testa- 
tor the  improbable  Intent  to  give  to  the  un- 
known devisees  of  the  sons  an  interest  in  his 
estate  as  purchasers  which  he  has  withheld 
from  bis  children,  thus  preferring  the  uncer- 
tain objects  of  their  t>ounty  to  the  natural 
objects  of  his  own.  If  It  were  necessaix  in 
orAer  to  avoid  this  Improbability,  to  construe 
the  term  "legal  representatives"  aa  meaning 
"next  of  Un,"  or  those  who  wonld  take  tin- 
der the  statute  of  distributions,  as  is  some- 
times done,  and  was  in  the  case  of  Farnam  v. 
Famam,  supra,  we  should  not  hesitate  to  do 
so.  But  it  is  not  necessary.  Since  the  im- 
prol>abillty  only  arises  upon  a  construction  of 
the  will  which,  upon  other  grounds  stated, 
we  think  ought  not  to  be  given  to  it;  and, 
construing  the  will  as  we  have,  the  (»dinBry 
construction  of  the  term  'legal  represent- 
atives" becomes  confirmatory  of  such  c<m- 
Btructlon  of  the  wlIL  Nor  do  we  see  any  rea- 
son why  the  term  should  not  be  so  construed; 
that  la,  as  meaning  executors  and  adminis- 
trators. There  is  nothing  in  the  expressed 
general  Intent  of  the  testator,  in  creating  the 
tmst  estate,  to  which  such  construction  Is 
counter;  and  the  restraint  upon  alienation 
and  anticipation  appears  to  have  been  in- 
aerted  with  direct  reference  to  instruments 
designed  to  convey,  dispose  of,  at  asBiga  in- 
terests in  the  estate  or  its  income,  which, 
operating  in  the  lifetime  of  the  son  making 
such  instruments,  would  thereby  tend  to  de- 
stroy or  impair  the  "ourent  and  coutlnuous 
support"  of  sticta  son  for  life.  Indeed,  the 
langoage  used  in  that  respect  seems  definite 
and  certain,— the  Instruments  of  conveyance 
are  to  be  void  and  without  efficiency  "while 
in  trust  as  aforesaid;"  that  is  to  stiy,  during 
the  lifetime  of  the  sons  respectively.  We. 
therefore,  conclude  that  the  testator  did  not 
intend  to  restrain  the  devlsabiUty  of  the  re- 
spective Interests  of  the  sons,  and  that  by 
the  term  "legal  representatives"  the  ordinary 
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meaning  of  executors  and  administrators 
'was  Intended. 

Having  thus  determined  the  Intaition  of 
the  testatw,  we  next  inqnlre  wbether  such 
Intention  is  valid  and  can  be  eCTectuated.  It 
Is  not  our  pmpoee  to  discuss  tne  question, 
which  has  not  been  argued  before  us,  wheth- 
er, upon  the  assumption  that,  notwithstand- 
ing the  restraints  upon  alienation  and  antici- 
pation which  the  testator  sought  to  Impose 
upon  the  estates  of  his  suns,  such  estates  are 
ralld,  and  vest  an  Interest  In  them,  the  re- 
straints themselves  are  also  valid,  wholly  or 
in  part  Such  decision  was  not  asked,  and 
to  volnnte«  it  might  do' an  injustice  to  In- 
terests unheard  and  indeed  unrepresented  be- 
fore us.  Our  question  Is  solely,  on  this 
branch  of  the  case,  whether  the  testatw's  In- 
tention to  create  a  transmissible  and  abso- 
lute Interest  In  the  sons  is  effective,  notwith- 
standing such  attempted  restraint.  And  this 
question  may  be  considered  as  twofold,— 
FIrsit,  whether,  assuming  that  both  Inten- 
tions to  give  and  to  restrict  cannot  be  car- 
ried out,  .the  form»  or  the  lattw  should  pre- 
Tall;  and,  second.  If  the  former,  namely  the 
Intention  to  give,  should  be  preferred,  wheth- 
er there  Is  anything  In  the  Imposition  of  the 
restriction  which  in  fact  renders  the  gift  In- 
effectual. In  Easterly  'v.  Keney,  36  Oonn. 
18,  the  court  said:  "If  an  equitable  w  legal 
interest  in  land  is  devised,  and  It  becomes 
vested  in  the  devisee,  it  is  subject  to  all  the 
incidents  of  o'wnershlp  In  his  hands,  and 
may  be  taken  by  creditors  as  freely  as  any 
other  property  of  the  debtor,  although  the 
testator  may  have  strongly  expressed  his  in- 
tent to  the  contrary.  But  the  Intent  of  a 
testator  In  this  respect  Is  an  Important  con- 
sideration in  a  doubtful  case  In  determining 
whether  In  fact  an  interest  in  land  has  been 
devised."  That  is  to  say,  the  question 
which.  In  reference  to  this  case,  we  have  to 
consider,  is  what  the  controlling  intention  of 
V-."  testator  was.  It  Is  said  In  LItt  Ten.  { 
3«0,  (Oo.  LItt  222b:)  "Also  If  a  feoffment  be 
made  upon  this  condition,  that  the  feoffee 
shall  not  alien  the  land  'to  any,  this  condi- 
tion is  void,  because,  -when  a  man  is  en- 
feoffed of  lands  or  tenements,  he  hath  po\^er 
■to  alien  them  to  any  person  by  the  law;  for, 
if  such  conditions  shoidd  be  good,  then  the 
condition  shall  oust  him  of  all  the  power 
which  the  law  gives  him,  which  should  be 
against  reason,  and  therefore  such  a  condi- 
tion is  void."  See,  also,  1  Washb.  Real  Prop, 
p.  54;  Bank  v.  Davis,  21  Pick.  43;  Gray, 
Perp.  it  119,  120.  In  all  cases  where  the  re- 
straint is  void,  the  Interest  is  nevertheless 
recognized  as  valid.  It  would  seem,  there- 
fore, that  in  the  case  before  ns,  whatever 
may  he  the  effect  of  the  restraint,  it  will  not 
render  the  gift  to  which  It  Is  attached  In- 
operative, provided  it  was  the  intention  of 
the  testator.  In  all  events,  to  make  the  gift 

Bnt,  coming  now  to  the  other  branch  of 
the  inquiry,  if  the  intention  to  restrain  the 
alienation  of  interest  ot  anticipation  of  In- 
T.28A.no.2— 4 


come  can  only  be  deemed  effectual  by  hold- 
ing that  no  present  interest  in  fee  passed  to 
or  vested  in  the  sons,  ought  It,  In  order  ta 
effectuate  that  Intent,  to  be  so  held?  It  may 
forcibly  be  urged  that  this  was  the  con- 
trolling intent  in  the  testator's  mind.  It  was 
the  one  which  he  expressly  declared.  In 
order  tp  accomplish  it,  he  went  so  far  as  to 
say  that  he  gave  the  property  to  the  trus- 
tees, "and  ta  their  heirs,  forever,"  and  "so 
as  In  vest  In  them  and  their  successors .  In 
said  trust  the  full  and  absolute  legal  and 
equitable  estate."  Neverthdess,  this  strong 
language,  and  other  expressions  ^blch  might 
be  noticed,  are  as  much  opposed  to  the  idea 
of  an  estate  by  executory  devise  in  the  legal 
representatives  of  the  sons  as  to  that  of  a 
present  estate  in  fee  in  the  sons  themselves,, 
and  Is  limited,  if  not  contradicted;  by  the 
other  language  used  In  relation  to  the  tmst 
upon  which  the  property  is  to  be  held  only; 
and  the  intent  itself  appears  to  haVe  arisen 
solely  from  a  desire  to  make  the  gift  to  or. 
for  tb.e  benefit  of  the  sons  as  titdy  and  as 
permanently  serviceable  and  beneficial  to 
them  as  possible.  So  that  while  it  may  be 
said  that  the  main  Intent  was  to  give  the 
p]^>perty  to  the  sons,  and  that  subordinate 
to  that  Intent  was  another,  to  give  it  in  ' 
such  a  way  as  to  make  it  InalienalHe  In  their 
hands,  it  could  hardly,  on  the  other  hand, 
be  asserted  that  since  the  testator  preferred. 
In  order  to  accomplish  that  which  he  deem- 
ed to  be  for  the  best  interests  of  his  sons, ' 
that  the  property  should  be  Inalienable  In 
their  hands,  he  should  also  be  held  to  have 
chosen,  unless  It  could  be  made  so,  that  they 
should  take  nothing  from  his  bounty.  It 
seems  to  us  that  we  ought  to  hold  that  the- 
testator's  Intention  to  give  his  sons  a  pro- 
portionate Interest  in  fee  in  his  estate  was 
absolute,  and  not  dependent  or  conditional 
upon  the  validity,  which,  indeed,  probably 
he  never  doubted,  of  the  restraints  imposed 
by  him  upon  alienation,  and  that  such,  Inten- 
tion is  valid.  It  was  said  by  this  court 
in  Austin  v.  Bristol,  40  C!onn.  132:  "It  is 
true  that,  in  regard  to  the  construction  of 
wills,  former  cases,  imless  ad  idem,  are  of 
small  account,  but  in  respect  to  clauses  of 
frequent  occurrence  in  wills,  it  is  important 
that  there  should  be  uniformity  of  construc- 
tion." Adopting  this  view  as  to  the  Im- 
portance of  uniformity.  It  will  not  be  In- 
appropriate to  refer  to  some  prevlons  cases 
In  this  jurisdiction  which  seem  directly  to 
bear  upon  the  question  which  we  have  con- 
sidered. In  Leavitt  v.  Beirne,  21  Conn.  1, 
a  testator,  possessed  of  a  large  estate,  di- 
vided It  equally  among  his  children,  subject 
to  certain  "provisions  and  conditions,"  one 
of  which  was  stated  thus:  "All  and  every 
of  the  property  given  to  my  daughter,  Mary 
t>.  Steenl)ergen,  Is  for  the  exclusive  use  of 
her  and  her  children,  free  from  the  debts 
and  control  of  her  husband;  and,  to  secure 
tile  same  to  their  unimpaired  enjoyment,  I 
hereby  give  the  same  to  my  'sons,  George  P.. 
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Beirne  and  Oliver  Belrne,  with  full  autbprity 
to  apply  the  property  as  to  tbem  sball  seem 
best,  for  their  exclusive  benefit  during  the 
life  of  my  said  daughter,  and,  after  her  de- 
cease, to  divide  the  same  eguaUy  among 
her  children."  The  question  was  whether 
the  property  was  so  given  beneflclally  to  the 
daughter  as  to  be  subject  to  her  control, 
and  liable  to  be  bound  by  her  contracts; 
and,  although  the  majority  of  the  court 
held  that  it  was  not,  the  opinion  proceeds 
upon  the  ground  (thereby  incurring  the  crit- 
icism of  Oray,  in  his  treatise  upon  Restraints 
upon  Alienation)  tliat,  under  the  circum- 
stances, the  restraint  would  be  valid,  and 
fully  assumes  that  the  entire  equitable  and 
transmissible  fee  is  in  the  daughter,  as  also 
does  the  dissenting  opinion  of  Ellsworth,  J., 
concurred  in  by  Church,  C.  3.  And  in  the 
case  of  Watson  v.  Cleveland,  21  Conn.  542, 
referring  to  this  case  of  Leavitt  v.  Belrne, 
it  was  said  that  the  testator  "made  his  trus- 
tees. In  a  measure,  conservators  over  his 
daughter  and  her  family,  and  it  was  on 
this  groimd  alone  that  this  court  decided 
that  the  trustees  might  withhold  the  funds, 
and  refuse  payment  of  her  debts."  In  Lan- 
don  V.  Moore,  45  Conn.  422,  a  testator  made 
the  following  bequest:  "I  give  to  my  daugh- 
ter, Mary  Isabel,  wife  of  Charles  A.  Moore, 
all  my  estate,  both  real  and  personal,  to 
hold  the  same,  to  her  and  her  heirs,  to  her 
sole  and  separate  use,  free  from  the  inter- 
ference and  control  of  her  husband;  at  her 
death,  to  go  immediately  to  her  children.  If 
she  have  children  at  that  time.  It  is  my 
will  and  direction  that,  in  case  of  her  hus- 
band surviving  b.er,  he  shall  not  have  any 
use  or  Improvement  of  the  same,  but  that 
it  be  for  her  children."  The  question  was 
whether  the  daughter  took  an  estate  In  fee 
or  a  fife  estate,  and  it  was  held  that  she 
took  In  fee.  In  Hughes  v.  Knowlton,  37 
Conn.  429,  a  testator  devised  real  estate  to 
be  divided  equally  between  two  daughters, 
adding:  "Meaning  and  intending  that  aU 
the  children  that  have  been  or  may  be  bom 
of  their  bodies  shall  become  heirs  to  the 
same."  It  was  held  that  the  daughters  took 
a  fee.  The  court  (Foster,  J.)  said,  (p.  432:) 
"Heirs  at  law  are  not  to  be  disinherited 
without  a  clear  Intention  to  do  so,  and  that 
intention  must  be  carried  out  by  actually 
vesting  the  estate  elsewhere."  See,  also, 
McKenzIe's  Appeal,  41  Conn.  607. 

We  are  next  asked  whether,  if  the  provi- 
sion be  valid,  the  "legal  representatives" 
take  an  absolute  estate,  discharged  of  said 
trust,  or  whether  the  trust  continues  till  the 
death  of  the  last  survivor  of  the  testator's 
tliree  sons?  We  tliink  the  legal  representa- 
tives, the  executor  in  case  of  a  wlU,  or  the 
administrator  In  case  of  Intestacy,  in  trust 
for  the  creditors,  widow,  and  next  of  kin 
(following  the  requirements  of  the  statute  of 
distributions)  of  a  deceased  son,  take  de- 
.ivatlvely  from  such  son  an  absolute  estate 
in  the  nnexpeiiti'ed  balance  of  the  princii>al 


and  income  of  one-third  of  the  tn^st  estate, 
and  that,  as  to  such  third,  the  trust  deter- 
mined at  the  death  of  such  son.  We  not 
only  see  no  purpose  or  object  in  longer  con- 
tinuing the  trust  in  reference  to  such  por- 
tion, but  we  so  construe  the  language  used 
by  the  testator  that,  upon  the  death  of  either 
of  said  three  children,  so  much  of  said  trust 
estate  should  be  and  belong  to  such  legal 
representatives,— language  with  whldx,  th^ 
after  statement  that,  "upon  the  decease  of  all 
-said  three  sons,  said  trustees  shall  pay  and 
deliver  over  so  much  of  said  trust  estate,  if 
any,  as  shall  then  be  and  remain  in  thehr 
hands  to  any  or  all  the  legal  representatives 
of  my  said  three  sons  as  shall,  according  to 
the  provisions  aforesaid,  be  entitled  to  the 
same,"  is  not  inconsistent,  even  If  it  be  con- 
sidered inapt 

In  view  of  the  conclusions  which  we  have 
reached,  it  becomes  unnecessary  to  answer 
some  of  the  questions  presented.  One  fur- 
ther, however,  remains  to  be  considered. 
The  will  also  provides  that  should  the  trus- 
tees named,  "or  either  of  them,  refuse  to 
execute  said  trust,  decease,  or  in  any  way 
become  incompet«it  to  execute  it  before  the 
determination  of  the  same,  the  court  of  pro- 
bate for  the  district  of  Norwich,  with  the  ad- 
vice of  the  other  trustee,  is  requested  to  ap- 
point some  suitable  person  in  place  of  such 
deceased  or  Incompetent  one,  and  the  ques- 
tion of  Incompetency  shall  be  determined  by 
said  court  and  said  other  trustee."  It  ap- 
pears by  the  record  that  both  of  the  trustees 
originally  named  dnly  accepted  the  trust; 
that  afterwards  they  severally  resigned,  and 
their  places  were  filled;  that  one  of  the  new 
trustees  died  and  the  other  resigned,  and 
that  the  present  plaintiff  was  thereupon  ap- 
pointed, and  Is  now  the  sole  trustee.  We 
are  asked  "whether  the  plaintiff  has  power, 
as  sole  trustee,  to  perform  all  the  duties  and 
execute  all  the  powers  given  to  the  trustees 
in  the  will,  or  whether  the  appointment  by 
the  court  of  probate  for  the  district  of  Nor- 
wich of  a  cotrustee  is  necessary.  The  an- 
swer to  this  question  depends  upon  the  In- 
tention of  the  testator.  Perry,  Trusts,  H 
286,  493.  The  testator  placed  special  trust 
and  confidence  in  the  trustees  named  by 
him.  One  of  tbem  was  his  "friend;"  the 
other,  his  son-in-law.  He  provided  that  they 
should  not  be  required  to  give  bonds.  Nei- 
ther this  provision  nor  the  personal  cdnfi- 
dence  would  extend  to  their  successors.  If 
either  of  them  failed  to  accept  or  ceased  to 
act,  his  place  was  to  be  filled,  and  the  ap- 
pointment was  to  be  made  upon  the  advice 
of  the  remaining  trustee.  The  language  of 
the  will  in  reference  to  such  advice  lis  lim- 
ited to  a  single  instance, — that  of  the  remain- 
ing one  of  the  original  trustees,  concerning 
the  appointment  of  a  cotrustee.  It  does  not 
extend  to  the  trustee  so  appointed  if  in  his 
turn  he  becomes  sole.  Nor  do  we  see  any 
reason  to  believe  the  testator  Intended  that 
it  should  be  so  extended.    We,  however,  per- 
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celye  some  grounds  to  think  that  the  testator 
did  desire  that  there  should  continue  to  be 
two  trustees.  His  direction  for  the  filling 
the  vacancy  in  the  first  Instance,  and  his  use 
of  the  plural  in  every  reference  to  their  pow- 
ers, Is  some  indication  of  such  Intention. 
All  the  parties  before  ns  unite  in  the  claim  of 
sndi  construction,  and  it  seems  reasonable, 
and  cannot,  at  any  rate  in  oar  opinion,  be  in- 
Jorious,  to  glye  It. 

The  superior  court  Is  therefore  advised— 
First,  that  the  provision  In  the  fourth  section 
of  the  will  in  question  that  "if  either  of  said 
three  children  shall  decease  before  he  has  re- 
ceived, under  the  provisions  aforesaid,  one- 
third  part  of  the  principal  and  Interest  of 
said  trust  estate,  then  so  much  of  said  trust 
shall  be  and  belong  to  the  legal  representa- 
tives of  said  deceased  and  their  heirs  as 
shall,  with  what  said  deceased  one  shaU  have 
received,  amount  to  one-third  part  of  said 
trust  estate,  and  its  net  income,"  Is  valid, 
because,  by  the  terms  of  the  will,  it  belongs 
to  said  legal  representatives,  by  virtue  of 
their  right  of  representation  of  the  deceased 
son  of  the  testator;  second,  that  the  mean- 
ing of  the  expression  "legal  representa- 
tives," as  used  in  the  will,  is  the  executors 
or  administrators  of  the  deceased  sou;  third, 
that  such  legal  representatives  take  an  ab- 
solute estate,  discharged  of  said  trust,  and 
Uiat  the  trust  as  to  their  proportionate  share 
does  not  continue  till  the  death  of  the  last 
survivor  of  the  testator's  said  three  sons; 
fourth,  that  the  court  of  probate  for  the  dis- 
trict of  Norwich  should  appoint  a  cotrustee 
to  act  with  thp  plaintiff.  The  other  judges 
concurred. 


(E6  N.  J.  L.  71) 

STATE  (ALEXANDER  et  al.,  Proaecntors)  v. 
CITY  OP  ELIZABETH  et  al. 

(Supreme  Court  of  New  Jersey.    Jan.  6, 1894.) 
CoKSTrrrmoNAL  Law— Spsoiai,  Laws— Liobnsiko 

ASD  RBODI.ATINO  RaOK  CoURSBS  —  POWBBS    OV 
HumCIPAL  COSPUBATIOX. 

1.  The  act  of  the  legialatnre  of  -this  state 
entitled  "An  act  concerning  the  maintaining  of 
race  conrses  In  this  state,  and  to  provide  for 
the  licensing  and  regulating  of  the  same," 
passed  February  27,  1893,  (P.  L.  1893,  p.  28,) 
)■  a  special  law,  regulating  the  internal  affairs 
of  towns  and  counties,  and  also  a  special  law 
granting  to  corporations,  associations,  or  indi- 
viduals exclnrive  privileges,  immunities  or  fran- 
chises, and  is  therefore  uncoustitutionai  and 
v<rid. 

2.  Municipal  government  is  a  creation  of 
the  statute,  and  the  powers  of  municipal  gov- 
ernment may  extend  to  almost  every  feature  of 
regulation  not  inhibited  by  the  constitution 
within-  the  area  over  which  It  extends.  Such 
powers  then  become  matters  regulating  the  in- 
ternal affairs  of  such  municipal  governments. 

3.  l%is  statute  affords  no  proper  and  appro- 
priate classification  of  race  courses  between 
those  In  use  prior  to  January  1,  1893,  and  those 
set  up  after  that  date,  as  will  support  the  appli- 
cation to  each  of  a  system  of  legislation  so  dis- 
tinctive and  different  as  the  two  methods  of  li- 
censing provided  by  this  act. 


(Syllabus  by  the  Court) 


Certiorari  on  the  relation  of  James  H.  Alex- 
andw,  Bobert  M.  Moore,  and  Lebbeus  B. 
MtUw  to  review  certain  resolutions  of  the 
city  council  of  the  city  of  Elizabeth  pur- 
porting to  grant  a  license  to  the  New  Jersey 
Jockey  Club  to  maintain  a  race  course  in 
said  city.  Besolutions  set  aside,  and  de- 
clared null  and  void. 

Argued  June  term,  1893,  before  DBPUE, 
LIPPINCOTT,  and  ABBBTT,  JJ. 

R,  V.  Lindabury,  John  R.  Emery,  and 
Joseph  Cross,  for  prosecutors.  Allan  L.  Mc- 
Dermott,  Samuel  Eallsch,  Chauncey  H.  Beas- 
ley,  and  James  A  Connelly,  for  defendants, 

LIPPINCOTT,  J.  This  writ  brings  into 
this  court  for  review  and  adjudication  cer- 
tain resolutions  of  the  city  council  of  the 
city  of  Elizabeth,  passed  at  a  meeting  of  the 
city  council  on  April  1,  1893,  purporting  to 
grant  a  license,  or  to  be  a  license,  to  or  for 
the  New  Jersey  Jockey  Club,  to  maintain  a 
race  course  in  said  city,  for  running,  racing, 
trotting,  or  pacing  horses,  mares,  or  geldings, 
for  a  purse,  plate,  stake,  or  other  thing.  On 
that  day  the  New  Jersey  Jockey  Club  pre- 
sented a  petition  to  the  city  council  of  the 
city  of  Elizabeth  requesting  that  a  license 
be  granted  to  them  under  and  by  virtue  of 
the  provisions  of  chapter  16,  Laws  1893, 
to  maintain  a  race  course  for  racing,  running, 
trotting,  or  pacing  of  horses,  mares,  or  geld- 
ings, for  a  pmrse,  plate,  or  other  thing  to 
be  nm,  paced,  or  trotted  for  by  such  horses, 
mares,  or  geldings,  on  their  grounds,  in  the 
dty  of  Elizabeth,  as  named  in  said  act  Up- 
on the  presentation  of  this  petition,  the  city 
council  adopted  the  following  resolution: 
"Resolved,  that  the  New  Jersey  Jockey  Club 
Is^  hereby  licensed  for  a  period  of  five  years 
to  maintain  and  use  a  race  course  In  this 
dty  for  the  running,  racing,  trotting,  or 
pacing  of  horses,  mares,  or  geldings,  for  a 
purse,  plate,  stake,  or  other  thing;  the  said 
race  course  being  the  one  used  by  the  New 
Jersey  Jockey  Ciub  for  such  running,  trot- 
ting, or  pacing  prior  to  the  first  day  of 
January,  eighteen  hundred  and  ninety-three." 
In  addition  to  this  resolution  there  were  some 
other  resolutions  adopted  at  such  meeting, 
imposing  conditions  as  to  the  management 
of  such  race  course,  and  requiring  the  pay- 
ment to  the  dty  of  Elizabeth  of  the  suim 
of  $5,(XX)  for  the  privilege  granted  under 
and  by  virtue  of  the  license,  and  also  limit- 
ing the  time  in  each  year  of  racing  on  such 
race  course  to  a  period  of  30  days  In  the 
fall  and  30  days  in  the  spring  of  each  year 
during  the  continuance  of  the  license.  The 
adoption  by  the  dty  council  of  those  resolu- 
tions is  attempted  to  be  Justified  by  the  de- 
fendants under  the  provisions  of  an  act  of 
the  legislature  of  this  state,  entitled  "An 
act  concerning  the  maintaining  of  race 
courses  in  this  state,  and  to  provide  for  the 
licensing  and  regulating  of  the  same,"  passed 
February  27.  1893,  (P.  L.  1893.  p.  2&)  By 
the  first  section  of  this  act  it  is  provided 
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"that  the  board  of  chosen  fireeholders  of  any 
county  In  this  state,  or  the  board  ot  Mer- 
men, common  council,  township  committee, 
or  other  .body  baring  general  charge  of  the 
aftalrs  of  any  city,  township  or  municipal 
division  of  this  state.  In  wliicb  there  is 
situated  and  maintained  a  race  course  for 
the  racing,  running,  trotting  or  pacing  of 
horses,  mares  or  geldings,  for  a  purse,  platev 
or  other  thing  to  be  run,  paced  or  trotted 
for  by  such  horses,  mares,  or  geldings,  shall 
have  power  and  is  hereby  authorized  to 
license  the  owners  of  such  race  course  to 
maintain  and  nse  the  same  for  any  running, 
pacing  or  trotting  of  any  horses,  mares  or 
geldings,  for  any  ptirse  or  stake,  plate  or 
other  thing;  such  license  shall  be  for  a 
period  of  not  more  than  five  years,  and  no 
license  shall  be  granted  for  Oie  maintenance 
or  use  of  a  race  course  within  the  corporate 
limits  of  any  city  having  a  population  of 
more  than  one  hundred  thousand  people  ac- 
cording to  the  census  last  talten."  By  the 
third  section  It  Is  provided  "that  it  shall  be 
unlawful  for  any  person  or-  incorporated 
body  or  association  to  maintain  or  use  a 
race  course  in  this  state,  for  the  racing, 
running,  trotting  or  pacing  of  horses,  mares 
or  geldings,  for  a  purse,  plate  or  other  thing, 
or  to  permit  such  running,  racing,  trotting 
or  pacing  upon  any  groirads  owned  or  leased 
or  controlled  by  such  person  or  Incorporated 
body  or  association,  unless  license  for  that 
purpose  shall  be  granted  as  In  this  act  pro- 
vided. Any  license  granted  under  this  act 
shall  become  void  upon  any  breach  of  any 
condition  upon  which  it  shall  be  granted." 
By  the  fourth  section  it  is  provided  "tljat 
it  Shan  not  be  lawful  for  any  person  or  in- 
corporated Iwdy  or  association  to  maintain 
or  nse  in  this  state,  for  the  running,  trotting 
or  pacing  of  horses,  mares  or  geldings,  for  a 
purse,  plate  or  other  thing  to  be  run,  paced 
or  trotted  for  by  such  horses,  mares  or  geld- 
ings, any  race  course  which  was  not  used  for 
such  running,  trotting  or  pacing,  prior  to  the 
first  day  of  January,  one  thousand  eight 
hundred  and  ninety-three,  unless  such  person 
or  incorporated  l)ody  or  association  shall  first 
file  with  the  secretary  of  state  a  certified 
copy  of  a  resolution  adopted  by  three-fourths 
of  the  members  of  the  board  of  chosen  free- 
holders of  the  county  In  which  such  race 
course  Is  proposed  to  be  maintained,  which 
resolution  shall  declare  that  the  maintaining 
of  such  race  course  Is  a  public  necessity." 

The  question  whether  this  act  Is  one  which 
regulates  the  internal  affairs  of  towns  and 
counties  has  been  extensively  discussed  In 
the  arguments  and  brle&  of  coimscl  In  this 
cause,  and  it  has  been  seriously  contended 
by  the  defendants  that  this  act  Is  not  within 
the  meaning  of  the  language  of  paragraph 
11,  {  7,  art.  4,  of  the  constitution  of  this  state, 
referring  to  laws  "regulating  internal  affairs 
of  towns  and  counties." 

It  will  be  perceived  by  the  first  section  of 
this  act  power  to  license  Is  conferred  upon 


the  boards  of  chosen,  freehtdders,  or  the 
board  of  aldermen,  common  council,  town- 
ship committee,  or  other  body  having  gen- 
eral charge  of  the  affairs  of  any  city,  town- 
ship, or  municipal  division  of  this  state  in 
wlUch  there  is  situated  and  maintained  a 
race  course  of  the  character  named  in  tills 
section,  and  it  also  provides  tliat  no  license 
shall  be  granted  for  the  maintaining  or  use 
of  a  race  course  within  the  corporate  limits 
of  any  city  having  a  population  of  100,000 
people,  according  to  the  census  last  taken. 
The  second  section  provides  that  these  li- 
censes shall  l>e  granted  only  upon  certain 
expressed  conditions,  and  the  tMrd  section 
provides  tliat  it  shall  be  unlawful  for  any 
person  or  incorporated  body  or  association 
to  maintain  or  use  a  race  course  of  the 
character  named  In  the  act  unless  the  11- 
coise  for  that  purpose  shall  have  been 
granted  as  in  the  act  provided,  and  that  any 
license  granted  under  this  act  shall  ttecome 
void  upon  the  breach  of  any  conditlcm  upon 
which  it  shall  be  granted.  This  act  undoubt- 
edly confers  power  upon  the  municipailtieB 
named  in  the  first  and  fourth  sections  in  a 
direction  in  which  it  has  not  been  heretofore 
exercised.  It  may  be  that,  primarily,  racing 
within  this  state  is  not  a  question  which  con- 
cerns the  internal  affairs  of  towns  or  coun- 
ties, but  it  cannot  be  well  contended  that  a 
statute  which  confers  power  upon  these  mu- 
nicipalities to  restrict,  limit,  or  extend  racing 
is  a  statute  which  does  not  demonstrably 
affect  the  Internal  affairs  of  such  muaicipall- 
ties,  witMn  the  meaning  of  the  express  in- 
hibition of  the  constitution  forbidding  the  en- 
actment of  a  certain  character  of  statutes 
regulating  such  affairs.  The  statute,  on  Its 
face  and  by  its  express  conditions,  renders 
racing  of  a  certain  character  unlavrful  un- 
less the  poweis  conferred  on  these  munici- 
palities are  exercised  to  permit  It  The  third 
section  of  the  act  expressly  declares  that  ra- 
cing of  the  character  mentioned  in  the  act 
shall  be  unlawful  unless  It  be  legalized  by 
a  license  which  can  only  be  granted  by  the 
governing  body  having  general  charge  of  the 
affairs  of  such  municipalities,  and  certainly 
the  statute  in  this  respect  Is  dealing  with,  a 
question  of  munldpal  government,  and 
whether  it  be  one  of  police,  revenue,  or  some 
other  power  of  municipal  government  Is 
quite  ImmaterlaL  Municipal  government  is 
a  creation  of  statute,  and  the  powers  of 
municipal  government  may  extend  to  almost 
every  feature  of  regulation  not  inhibited  by 
the  constitution  within  the  area  over  which 
It  extends.  It  becomes  a  matter  of  the  In- 
ternal regulation  of  the  affairs  of  the  mu- 
nicipality by  force  of  the  statute,  and  it  can- 
not be  claimed,  so  far  as  the  statute  Is  con- 
cerned, to  be  a  question  any  longer  of  state 
policy,  but  a  matter  relating  to  the  internal 
affairs  of  the  municipality  to  wliich  it  ap- 
plies. It  becomes  the  power  of  the  munici- 
pality. If  the  general  subject-matter  here,  as 
contained  in  this  statute,  be  one  ov»  which 
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the  legldatare  baa  power  and  Jurisdiction, 
then  U  cannot  be  contended,  when  Its  power 
Is  conferred  upon  any  municipality,  aside 
from  the  question  of  whether  the  statute  be 
invalid  or  not,  that  such  matter  does  not  be- 
come the  internal  affair  of  such  municipali- 
ty. It  may  be  superfluous  to  pursne  this 
subject  farther,  but  on  decided  authority 
there  can  exist  no  question  but  that  this 
statute  Is  one  regulating  the  internal  affairs 
of  towns  and  counties.  In  Bingham  v. 
Mayor,  etc.,  of  Camden,  40  N.  J.  Law,  157, 
(In  this  court,)  Justice  Reed  says:  "The 
establishment  of  a  municipality,  whether 
by.  custom,  royal  charter,  or  legislative 
grant,  carries  with  it  certain  incidental  pow- 
ers essential  to  its  existence  as  a  body  pol- 
itic. In  addition  to  these  incidental  powers, 
others  are  granted,  or  the  incidental  powers 
regulated  by  express  provlalon  In  their  re- 
spective charters.  All  these  matters  which 
are  the  subject  of  control  by  the  municipality 
Incidentally,  or  which  already  exist,  or  may 
thereafter  be  conferred  by  grant,  concern 
the  internal  affairs  of  the  city.  Any  attempt 
to  strip  a  city  of  any  such  power,  or  to  con- 
fer upon  it  additional  power,  or  to  change 
the  manner  of  exercising  the  power  already 
existing,  Is  a  regulation  of  such  Internal  af- 
fairs. The  largest  field  for  the  municipal 
action  Is  afforded  In  the  exercise  of  the  pow- 
er to  suppress  nuisances,  prevent  disorders, 
preserve  the  health  and  safety  of  the  cltl- 
«ens,  by  virtue  of  Its  right  to  Invoke  and 
administer  the  police  power  of  the  state. 
The  control  of  the  vending  of  spirituous 
liquors  has  been  the  subject  of  such  regula- 
tion almost  from  the  beginning  of  govern- 
ment" The  cases  of  Suttwly  v.  Court  of 
Common  PleaSi  41  N.  J.  Law,  497;  Tiger  v. 
Court  of  Common  Pleas,  42  N.  J.  Law,  632; 
Hlghtstown  V.  Glenn,  47  N.  J.  Law,  106-108; 
Paul  ▼.  Gloucester  Co.,  50  N.  J.  Law,  609,  15 
Atl.  272;  Pell  v.  City  of  Newark,  40  N.  J. 
Law,  550;  Richards  v.  Hammer,  42  N.  J. 
Law,  440,  44  N.  J.  Law,  6C7,— all  lUustrate 
and  enlarge  this  principle.  Here  under  this 
statute,  the  machinery  provided  to  accom- 
plish the  purposes  of  this  act  is  municipal. 
The  board  which  exercises  the  power  con- 
ferred by  the  act  is  a  municipal  board.  The 
revenues  derived  by  the  resolutions  of  the 
dty  cotmcll  of  Elizabeth,  resulting  from  the 
granting  of  this  license,  go  into  the  dty 
treasury.  And,  within  the  authority  of  the 
adjudicated  cases  In  this  state,  this  statute 
regulates  the  Internal  affairs  of  towns  and 
counties  by  conferring  upon  them  powers 
which  before  this  time  they  did  not  possess, 
and  pladng  within  thdr  control  and  regula- 
tion matters  over  which  previously  they  ex- 
erdsed  no  control.  These  matters  are  such 
as  affect  the  public  welfare.  Practices  af- 
fecting the  public  are  made  lawful  or  unlaw- 
ful by  the  exerdse  or  nonexerdse  of  a  power 
conferred  upon  the  municipal  governing 
bodies.  This  power,  then,  becomes  a  part  of 
the  municipal  government.  This  statute  la 


one  which,  so  far  as  this  case  Is  concerned, 
dearly  regulates  the  Internal  affairs  of  the 
dty  of  Elizabeth.  The  contention  here,  then, 
on  the  part  of  the  prosecutors,  is  that  this 
statute  is  unconstitutional,  in  that  it  Is  a  lo- 
cal or  special  law,  contrary  to  paragraph 
31,  J  7,  art  4,  of  the  amended  constitution  of 
this  state,  which  provides  that  "the  legis- 
lature shall  not  pass  private,  local,  or  special 
laws  In  any  of  the  following  enumerated 
cases:  •  •  •  Regulating  the  Internal  af- 
fairs of  towns  and  counties;  *  •  •  grant- 
ing to  any  corporation,  assodatlon,  or  indi- 
vidual any  exdusive  privilege,  Immunity,  or 
fi-anchlse  whatever."  I  think  It  requires  but 
a  cursory  examination  of  this  statute  to  con- 
dude  beyond  question  tliat  It  is  affected  by 
both  these  vices,  and  is  upon  these  grounds 
unconstitutional,  and  therefore  invalid. 

There  was  much  di3cnsslon  upon  the  ques- 
tion whether  the  act  was  not  Invalid  upon  the 
ground  that  by  the  first  section  thereof,  It 
could  have  no  operation  In  cities  having  a 
population  of  more  than  100,000  people,  ac- 
cording to  the  census  last  taken.  This  objec- 
tion to  this  statute  Is  not  here  either  dis- 
cussed or  determined.  By  the  first  section  of 
the  act  power  is  conferred  upon  the  govern- 
ing body  of  any  county,  dty,  township,  or 
other  municipal  division  of  this  state.  In 
which  there  was  situated  and  maintained  a 
race  course  of  the  sort  therein  named  to 
grant  a  license  to  the  owner  of  such  race 
course  to  use  and  maintain  such  race  course 
for  any  running,  etc.,  in  the  manner  therein 
characterized;  but  this  power  to  thus  license 
is,  by  the  fourth  section  of  the  act  restricted 
to  race  courses  used  for  such  purposes  prior 
to  the  1st  day  of  January,  1893.  This  fourth 
section  prohibits  any  person  or  incorporated 
body  or  association  from  maintaining  or  using 
any  race  coiu-se  for  the  running,  trotting,  or 
racing  of  horses,  mares,  or  geldings,  for  a 
purse,  plate,  or  other  thing  to  be  run,  paced, 
or  trotted  for  by  such  horses,  mares,  or  geld- 
ings, which  was  not  used  for  such  purposes 
prior  to  January  1,  1893,  unless  such  person 
or  Incorporated  body  or  assodatlon  shall  ob- 
tain a  resolution  adopted  by  three-fourths 
of  the  members  of  the  board  of  freeholders 
of  the  coimty  In  which  such  race  course  is 
proposed  to  be  maintained,  which  resolution 
shall  declare  the  maintaining  of  such  race 
course  Is  a  public  necessity,  a,  certified  copy 
of  which  resolution  shall  be  filed  with  the 
secretary  of  state.  It  will  be  seen  that  a 
discrimination  is  at  once  made  by  this  act 
In  favor  of  localities,  and  race  courses  there- 
in situated,  maintained  and  used  prior  to  the 
1st  day  of  January,  1893,  and  against  race 
courses  to  be  maintained  and  used  after  that 
time.  In  the  former,  and  with  respect  to 
race  courses  therein,  licenses  may  be  granted 
by  the  governing  bodies  of  the  municipalities 
named  in  the  first  section  of  the  act  without 
qualification  or  restriction;  but  with  respect 
to  the  latter— 1.  e.  race  courses  to  be  main- 
tained and  used  after  the  1st  of  January, 
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1S93— a  condltloa  Is  Imposed ;  that  Is,  a  reso- 
Intlon  must  be  adopted  by  tbree-fonrthB  of 
the  chosen  freeholders  of  the  county,  which 
shall  declare  the  race  course  a  public  neces- 
sity. Besides  the  requirement  that  a  race 
course  proposed  to  be  maintained  and  used 
after  the  let  day  of  January,  1893,  shall  be 
licensed  by  a  three-fourths  vote  of  the  board 
of  chosen  freeholders  of  the  county,  there  Is 
added  the  exceedingly  onerous  condition  of 
a  declaration  on  the  part  of  the  board  of 
chosen  freeholders  that  the  race  course  pro- 
posed to  be  maintained  Is  a  public  necessity. 
In  passing  upon  the  constitutionality  of  such 
discriminative  restrictive  acts,  and  the  classi- 
fications thereby  created,  the  substance  of 
the  legislative  provision  Is  regarded,  giving 
only  secondary  'consideration  to  the  form  In 
which  It  Is  expressed;  and  while,  imder  the 
clause  of  the  constitution  just  cited,  objects 
may  be  dasslfled  for  the  purposes  of  legis- 
lation, such  classification  must  be  founded 
upon  some  natural  or  substantial  difference, 
and  such  classification  must  Include  all  the 
objects  to  which  the  legislation  enacted  for 
the  particular  class  Is  appropriate  or  neces- 
sary. Rutgers  V.  City  of  New  Brunswick,  42 
N.  J.  Law,  51.  The  rule  of  law  applicable  Is 
stated  In  the  language  of  the  chief  Justice  in 
Van  Riper  v.  Parsons,  40  N.  J.  Law,  1,  as  fol- 
lows: "Within  the  sense  of  these  prohibitory 
clauses  of  the  constitution,  a  general  law, 
as  contradistinguished  from  one  special  or 
local,  is  a  law  that  embraces  a  class  of  sub- 
jects or  places,  and  does  not  omit  any  subject 
or  place  naturally  belonging  to  such  class. 
•  •  •  Interdicted  local  and  special  laws 
are  those  that  rest  on  a  false  or  deficient 
classification.  Their  vice  Is  that  they  do  not 
embrace  all  the  class  to  which  they  are  nat- 
urally related.  They  create  preference;  ea- 
tablish  inequalities.  They  apply  to  persons, 
things,  or  places  possessed  of  certain  qualities 
or  situations,  and  they  exclude  from  their 
effect  other  persons,  things -or  places  which 
are  not  dissimilar  in  these  respects."  In 
Richards  v.  Hammer,  42  N.  J.  Law,  440,  the 
chief  Justice  again  says:  "The  true  principle 
requires  something  more  than  a  mere  deslgnsr 
tlon  by  such  characteristics  as  will  serve  to 
classify,  for  the  charcterlstics  which  thus 
serve  as  the  basis  of  a  classification  must  be 
of  such  a  nature  as  to  mark  the  objects  so 
designated  as  peculiarly  requiring  exclusive 
legislation.  Thens  must  be  a  substantial  dis- 
tinction, having  a  refo'ence  to  the  subject- 
matter  of  the  proposed  legislation,  between 
the  objects  or  places  embraced  In  such  legis- 
lation and  the  objects  or  places  excluded." 
And  in  the  same  case.  In  the  court  of  errors 
and  appeals,  (44  N.  J.  Law,  667,)  the  chancel- 
lor declares  that,  "normally,  there  can  be  un- 
Aer  our  constitution  no  such  thing  as  local 
or  special  legislation  to  regulate  the  internal 
affairs  of  municipalities,  but  all  legislation  to 
that  end  must  be  general,  and  applicable 
alike  to  all;  nor  can  any  departure  from  the 
rule  be  Justified,  except  where,  by  reason  of 
the  existence  of  a  substantial  difference  be- 


tween munidpalltlea,  a  general  law  would 
be  inappropriate  to  some,  while  It  would  b« 
appropriate  to  and  desirable  for  others. 
There  it  would  be  warranted,  not  only  by  the 
necessities  of  the  situation,  but  by  a  reason- 
able construction  of  the  constitutional  pro- 
vision. In  such  a  case  the  municipalities  In 
which  the  peculiarity  exists  would  constituto 
a  class,  and  the  legislation  Would  in  fact  be 
general,  because  it  would  apply  to  all  to 
which  it  would  be  appropriate.  But  distinc- 
tions which  do  not  arise  from  substantial 
differences— differences  so  marked  as  to  call 
for  separate  legislation— constitute  no  ground 
for  supporting  such  legislation."  Long 
Branch  v.  Sloane,  48  N.  J.  Law,  362,  8  AtL 
101;  Van  Glesen  v.  Bloomfleld,  47  N.  J.  Law, 
442,  2  AtL  449;  Township  of  Lodl  v.  States 
51  N.  J.  Law,  404,  18  AtL  740.  These  rules 
have  been  continuously  declared  by  the  courts 
ever  since  the  adoption  of  our  amended  consti- 
tution. In  the  latest  case  on  the  subject,  in 
State  V.  Borough  of  Somers  Point,  62  N.  J. 
Law,  32-^  28  Ati.  694,  Mr.  Justice  Depue 
says:  "As  applied  to  legislation  of  this  char- 
acter, a  law  is  'special'  or  local,'  as  con- 
tradistingutsbed  from  'general,'  in  the  sense . 
of  the  prohibitory  clause  In  this  paragraph 
of  the  constitution,  which  embraces  less 
than  the  entire  class  of  persons  or  places 
to  whose  condition  such  legislation  would 
be  necessary  or  appropriate,  having  regard 
to  the  purpose  for  which  such  legislation 
Is  designed.  A  law  which  so  particularizes, 
and  by  such  means  is  restricted  in  Its 
operation  to  persons  or  places  which  do 
not  comprise  all  the  objects  which  naturally 
belong  to  the  class,  Is  'special'  or  local,' 
within  the  meaning  of  the  constitutional  in- 
terdict" 

It  has  been  inquired,  upon  what  principle 
can  a  classification  of  race  courses  into  those 
used  and  maintained  before,  and  those  used 
and  maintained  after,  January  1,  1893,  be 
sustained?  What,  in  this  view,  is  the  sub- 
stantial difference  between  them,  which  re- 
quires a  different  system  of  legislation  appli- 
cable to  each?  Where  are  the  cbaracteristlGS 
sufficiently  marked  and  Important  to  make 
them  distinct  classes?  I  can  perceive  no 
such  differences  and  no  such  characteristics; 
nor  can  I  perceive  any  reasonable  ground  on 
which  one  class  should  require  any  different 
legislation  firom  that  which  the  other  re- 
quires. To  make  a  classification  good,  it 
must  be  founded  upon  differences  and  char- 
acteristics sufficiently  nuirked  and  important 
to  make  them  naturally  a  class  by  them- 
selves. Van  Riper  v.  Parsons,  40  N.  J.  Law, 
123;  Anderson  v.  City  of  Trenton,  42  N.  J. 
Law,  486;  Tyler  v.  aty  of  Plainfleld,  64  N. 
J.  Law,  629,  24  AtL  494.  There  are  no  qual- 
ities in  race  courses  which  are  sufficiently 
marked  and  important  to  distinguish  those 
hi  use  prior  to  January  1,  1893,  from  those 
set  up  after  that  date.  Legitimate  classifica- 
tion rests  on  the  quality  of  its  members,  not 
on  the  particular  time  when  those  qualities 
were  acquired.   Favonia  Horse  B.  Co.  t.  Jer< 
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aey  City,  45  N.  J.  Law,  297;  Pterson  t. 
0'C<Mmor,  54  N.  J.  Law,  36,  22  AU.  1091; 
Stahl  T.  Inliabltants,  54  N.  J.  Law,  444,  24 
AtL  47&  This  statute  affords  no  proper  and 
appropriate  classification  of  race  courses 
which  will  support  the  application  of  a  dis- 
tinctive system  of  legislation  applicable  to 
each  class,  so  distinctiye  and  different  as 
the  two  methods  of  licensing  appearing  in 
tills  act  The  act  Is  simply  special  legisla- 
tion of  the  moat  palpable  character,  and 
plainly  wltliin  the  interdicting  provision  of 
the  constitution  against  special  laws  regulat- 
ing the  internal  affairs  of  towns  and  counties, 
and  it  must,  upon  this  ground  alone,  be  de- 
clared unconstitutional  and  invalid. 

But  there  is  still  another  obvious  defect  in 
this  statute.  It  is  not  alone  special  in  its 
diaracter,  but  it  also  distinctly  and  substan- 
tially grants  to  certain  corporatioits,  associa- 
tions, or  individuals  exclusive  privileges,  im- 
munities,  or  franchises.  It  is  clear  that  this 
act  is  a  grant  of  an  exclusive  privilege  to 
race  courses  used  before  January  1,  1893,  to 
obtain  a  licence  without  complying  with  the 
onerous  conditions  embraced  in  the  fourth 
section  of  the  act.  Under  the  provisions  of 
tills  latter  section,  the  board  of  chosen  free- 
holders, Bupposably  exercising  only  public 
functions  for  public  welfare,  before  they 
could  exercise  the  power  conferred  upon 
them  of  granting  a  license  to  a  race  course, 
must  declare.  In  any  event,  upon  their  Judg- 
ment in  belialf  of  the  public,  that  the  race 
course  is  a  "public  necessity."  Now,  it  is 
manifest  tliat  this  provision  of  the  statute 
operates  to  create  such  a  clasalflcation  as  not 
to  confer  upon  all  race  courses  aliice  the  I>en- 
eflt  which  inures  from  the  exercise  of  the 
powers  jmder  the  first  section  of  this  act 
The  act  creates  and  confers  privileges  upon 
one  class  of  race  courses,  and  grants  to  cer- 
tain corporations,  associations,  and  Individu- 
als privileges  and  immunities  which  can  be 
rarely,  if  ever,  conferred  upon  others  under 
its  provisions.  The  conditions  'imposed  are 
not  even  similar.  One  class  of  race  courses 
may  be  established  without  regard  to  condi- 
tions at  all;  another  class  can  only  be  estab- 
lished by  submitting  to  the  imposition  of  a 
condition  wliich  may  be  either  of  difficult  or 
impossible  performance.  One  dass  is  priv- 
ileged to  the  point  almost  of  monopoly,  and 
the  other  class  is  discriminated  against  al- 
most to  the  point  of  absolute  prohibiticm; 
and  this  Is  a  vice  of  statutory  enactment  de- 
clared against  and  plainly  interdicted  by  the 
provisions  of  the  constitution  against  the  pas- 
sage of  local  or  special  laws  granting  to  any 
corporation,  association,  or  individual  any  ex- 
clusive privilege,  immimlty,  or  franchise.  In 
the  case  of  Pierson  v.  O'Connor,  54  N.  J. 
Law,  36,  22  AU.  1091,  where  the  act  under 
review  provided  that  "no  person  now  hold- 
ing an  appointive  position  In  any  city  or 
county  of  this  state,  .ind  receiving  a  salary 
tmm  aach  -city  or  county,  who  is  an  honor- 
aUy  discharged  Union  soldier,  etc.,  stiall  be 


removed  ftom  such  position,  except  for 
cause,"  Mr.  Justice  Knapp,  speaking  for  this 
court  said:  "This  law  ia  hopelessly  void, 
because  only  tliose  memliers  of  the  desig- 
nated' body  of  men  who  held  office  at  the 
time  of  the  passage  of  the  act  are  given  the 
benefit  of  its  provisions.  The  great  body  of 
this  deserving  class  of  our  citizens  is  shut 
out  from  its  benefits."  So  far  as  adjudicated 
authority  can  go,  it  would  appear  that  an 
analogous  point  to  the  very  one  in  this  case 
under  consideration  has  been  settled  In  this 
court  in  the  case  of  State  v.  Post  26  Atl.  683, 
(decided  at  the  NoTeml>er  term,  1892;)  and 
tliat  case  la  so  important  in  this  relation 
tliat  it  may  not  be  amiss  to  draw  at  length 
from  it  In  that  case  the  act  considered  read 
as  foUows:  "Any  person  or  parsons,  dtizens 
Qf  this  state,' now  using  or  occupying  any 
grounds  lying  nndw  the  tide  waters  of  this 
state,  for  the  planting  or  cultivation  of  oy- 
sters thereon,  said  grounds  not  being  natural 
dam  grounds  or  natm-al  ojrster  seed  beds, 
and  the  6ame  shall  have  been  so  used  and 
occupied  since  January  the  first  one  thousand 
eight  hundred  and  eighty,  stiali  be  confirmed 
in  their  right  to  use  such  grounds  for  the 
purpose  of  planting  and  cultivating  oysters, 
and  the  oysters  planted  and  grown  thereon 
shall  be  the  personal  property  of  the  person 
or  persons  using  or  occupying  the  grounds 
aforesaid,  provided  the  said  grounds  shall 
have  been  marked  by  proper  stakes,  buoys 
or  suitable  monuments  during  the  time  afore- 
said and  oysters  shall  have  i>een  actually 
planted  upon  the  grounds  so  marked."  This 
act  made  it  a  misdemeanor  to  take  oysters 
from  beds  so  used  and  marked  without  the 
permission  of  the  occupant  Mr.  Justice  Van 
Syckel  says:  "The  right  to  plant  oysters  on 
lands  of  the  state  for  the  sole  use  of  the 
occupant  is  a  privilege,  nnd,  Inasmuch  as  it 
[the  act]  excludes  all  others  from  taking 
them,  it  is  an  exduslve  privilege,  which  can- 
not be  granted  by  special,  local,  or  private 
laws.  •  •  •  The  state  may  grant  rights  In 
some  of  the  lands  without  disposing  of  all 
Its  possessions,  but  it  cannot  select  individ- 
uals or  corporations,  as  the  objects  of  its 
bounty  to  the  exdusion  of  other  dtizens  of 
the  state."  In  the  opinion,  establishing  a 
prlndple  which  seems  to  l>e  thoroughly  ap- 
plicable to  the  present  case,  Mr.  Justice  Van 
Syckel  continues:  "This  act  does  not  confer 
Its  benefits  upon  all  the  dtizens  of  the  state 
who  may  dect  to  accept  them  upon  the  terms 
prescribed  by  the  lawmaker.  It  does  not 
shield  the  property  of  all  who  now  or  here- 
after occupy  and  plant  but  Is  expressly  re- 
stricted In  its  operation  to  those  who  have 
used  and  occupied  from  January  1,  1880,  and 
who  were  in  occupany  on  the  passage  of  the 
act  in  1890.  The  law  can  never  apidy  to 
any  person  other  than  those  to  whom  it  ap- 
plied at  the  time  of  its  enactment  Occupan- 
cy, dalming  and  staking  grounds,  constitutes 
the  meritorious  ground  for  the  grant,  and  is 
the  basis  of  the  classification  Mpoa  which  a 
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law,  to  be  Talld,  mnrt  fie  formed.  The  Iegi»- 
latnre,  In  order  ta  incresae  the  prodoet  of 
oysten,  may  dedan  that  an  who  shall  now 
or  hereafter  elect  to  plant  and  make  oyatcr 
grounda  shall  be  protected  in  the  enjoyment 
of  Ba(±  property,  bat  it  cannot  limit  Immnni- 
ty  to  those  who  had  planted  and  stalced  the 
ground  at  the  passage  of  the  act  in  1890. 
That  la  the  vice  of  this  law.  It  does  not  em- 
brace aU  of  the  class  according  to  a  legal 
basis  of  dassiflcation,  and  the  adjudicated 
cases  condemn  it" 

The  court  lias  not  considered  the  other 
objections  orged  against  the  validity  of  this 
act  Both  upon  the  ground  that  It  is  a  spe- 
cial law  regulating  the  internal  affairs  of 
towns  and  counties,  and  also  upon  the  ground 
that  It  is  a  special  law  granting  to  certain 
corporations,  associations,  and  indlyiduals  ez- 
dnsiye  inriTilegea,  immunities,  or  franchises. 
It  is  held  to  be  -nnconstitntional  and  invalid. 
Therefore  the  resolutions  of  the  city  cotmdl 
of  the  dty  viC  BUzabetb  In  this  matter,  and 
the  license  therelB  and  thereby  granted,  are 
set  aalde^  and  declared  to  be  null  odd  void. 


(Ii6  N.  J.  b.  no 

STATB  tx  rd.  MORRIS  et  aL  v,  WRIGHT- 
SON,  Clerk. 
SAMB  V.  O'CONNOR,  Clerk,  et  aL 
(Supreme  Court  of  New  Jerser.    Nov.  9, 1893.) 
S/ttrm  liBaiSLATtms— Elsotioxs— CoNSTrrDTioMAi, 
Pbovihoxs  —  CoiiscBUC«o]i  —  Handaxus  to 

CLBBKS— JCBUDIOTIOir— RlQBTS   OF  EliSCTOBS.  . 

1.  The  question  whetlier  an  act  prescribes 
a  conKtitutional  method  of  electing  members  of 
the  State  legislatoTe  is  not  a  political  question 
which  a  court  may  not  review, 

2.  Persons  whose  constitutional  rights  aa 
electors  are  claimed  to  be  infringed  by  an  elec- 
tion law  may  maintain  an  action  to  test  it 

3.  Under  Const,  art  4,  |  3,  providing  that 
the  general  assembly  shall  be  composed  of 
members  "elected  br  the  legal  voters  of  the 
counties  respectively,  who  shall  be  apportioned 
"among  the  said  counties"  according  to  popular 
tion;  and  artide  4,  S  1>  par.  2,  providing  that 
no  person  shall  be  a  member  of  the  general  as- 
senibly  who  is  not  an  inhabitant  "of  the  county 
for  which  he  shall  be  chosen;"  and  article  2, 
par.  1,  providiuK  that  every  voter  who  has  re- 
dded a  certain  time  in  the  state  and  in  the 
county  where  he  claims  his  vote  shall  be  enti- 
tled to  vote  for  all  officers  elective  by  the  peo- 
ple,—the  members  of  the  general  assembly  to 
which  a  county  is  entitled  may  not  be  assigned 
to  districts  to  be  elected  by  the  inhabitants 
thereof,  but  are  to  be  voted  for  by  all  the  voters 
of  the  county. 

4.  Where  the  language  of  constitutional 
provisions  leaves  no  doubt  that  they  provide 
for  election  of  members  of  the  general  assembly 
by  vote  of  M  the  voters  of  a  connty,  this  con- 
structi<Ki  cannot  be  affected  by  the  fact  that  for 
years  they  have  been  a<;ted  on  as  though  au- 
thorizing elections  by  subdivisions  of  counties. 

6.  An  application  for  mandamus  to  clerks 
whose  duty  it  fa  to  give  notieea  of  election  and 
prepare  ballots,  requiring  tbem  to  provide  for 
elections  as  required  by  the  constitution,  and 
not  as  prescribed  by  a  statute,  may  be  made 
before  tne  time  for  election;  and,  it  appearing 
that  they  intend  to  act  according  to  the  stat- 
ute, the  writ  will  be  allowed. 

Applications  of  Charles  B.  Morris  and  oth- 
ers for  writs  «(  mandamus   to  James   T. 


Wrlghtsm,  cleric  of  ooort,  of  Essex  coun- 
ty, and  William  B.  OX^ohnoi',  clerk  of  tbe- 
dty  of  Newark,  and  othos,  clerks  of  'town- 
dilp^  eta.  In  said  county,  to  conduct  elec- 
tions for  members  of  the  genonl  assemUy 
according  to  tbe  constltntional  provisiMis. 
Heard  upon  rule  to  show  cause  and  depo- 
sitions.   Rule  made  absolute. 

Argued  at  June  term,  1883,  before  DS- 
PUB,  REBID,  and  UPPINCOTT,  JJ. 

Cortlandt  Parker,  Thomas  N.  McGarter, 
John  R.  Emery,  and  R.  Wayne  Parker,  for 
relators.  Allan  L.  McDermott  and  Frederle 
W.   Stevens,  for  defendants. 

DEPUB,  J.  The  act  of  April  16,  1848, 
(Rev.  St  409,)  entlQed  "An  act  to  regulate 
elections,"  by  its  first  section  enacted  that 
<m  tbe  Tuesday  next  after  the  first  Monday 
in  November  in  each  year  tbey  shall  be  bdd 
In  each  county  to  ^ect  for  such  county  such 
a  number  of  persons  to  be  members  of  tbe 
general  assembly  as  such  ooiuty  shall  be- 
entitled  to  elect  The  first  act  divlding^ 
counttes  into  assembly  districts  was  passed 
March  26,  1852,  (P.  Is.  1852,  p.  465.)  Tbls- 
act  was  a  supplement  to  the  act  to  regulate- 
elections.  The  second  section  of  that  act 
enacted  that  on  the  day  mentiooed  In  tbe- 
act  of  1846  In  each  succeeding  year  an  Sec- 
tion should  be  held  in  each  of  the  said  as- 
semUy districts  for  one  member  of  tbe  ges- 
erai  assembly,  who  "shall  be  a  resident  of 
said  district"  In  1861,  at  the  session  «r 
the  legislature  held  next  after  the  federal 
oenstis  of  i860,  an  act  was  passed  wUcb 
was  also  a  supplement  to  the  act  regulating 
elections,  forming  the  several  counties  into- 
as  many  assembly  districts  as  sold  counties 
were  respectively  entitled  to  members  of 
assembly.  P.  U  1861,  p.  629.  In  1871  » 
similar  act  was  passed,  wltta  the  title  oT 
"An  act  to  reapportion  tiie  several  assembly 
districts  of  the  state  at  New  Jersey."  P. 
Ii.  1871,  p.  4S.  By  the  general  election 
law  of  1876  the  first  section  of  the  general 
electloa  act  of  1846  was  amended  by  re- 
qubring  an  election  to  be-  held  bt  the  several 
election  districts  in  each  cotmty  to  dect- 
for  such  county  sudi  %  number  of  pers(His 
to  be  members  of  the  general  assembly  as- 
such  county  shall  be  entitled  to  elect  Be- 
Tision,  p.  337.  Supplements  to  the  appor- 
ti<Himent  act  of  1671  were  passed  March. 
4,  1878,  (P.  U  pp.  40,  042;)  March  6.  1878,. 
(P.  U  p.  40;)  March  12,  1878,  (P.  L.  p.  Sl;> 
March  29,  1878,  (P.  L.  p.  670;)  AprU  8,  1878.. 
(P.  h.  p.  268;)  AprU  4,  1878,  (P.  I*  p.  285;). 
AprU  i,  1878,  (P.  U  p.  287;)  March  27,  1888, 
(P.  >Lk  p.  lis.)  Of  these  acts,  aU  with  the- 
exceptlon  of  the  act  of  April  3»  1878,  were- 
alteratlons  in  several  of  the  counties  of  tbe- 
assembly  districts  established  by  the  act  of 
1871,  and  the  act  ot  April  3>  1878,  appears 
to  be  a  general  act  redlatricting  all  the  as- 
sembly dlstiricts  in  this  state.  In  1881  » 
general  .act  was  passed  apportioning  mem- 
bers, of  tbe  assembly  to  th^  several'  c»antle» 
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In  conformity  with  the  federal  jeeiaaB  ,of 
1880,  and  creating  new  assembly  districts 
in  each  pf  the  coonUes.  P.  Lr.  1881,  p. 
146.  In  18»1  another  general  act  was 
jMLBsed,  making  a  new  apportionment  of 
members  of  assembly  among  the  «everal 
^MNinties  in  co^iformity  with  the  census  «t 
1S9Q.  creating  new  assembly  districts  In 
each  of  the  counties.  P.  U  1801,  p.  338. 
By  several  acts,  passed  reivectirei7  Mardi 
7.  1882,  (P.  L.  p.  62.)  March  23,  1892,  (P. 
li.  p.  180.)  March  24,  1B92,  (P.  L.  p.  251,) 
wliicb  were  sttpplements  of  the  general  act 
■of  1881,  alterations  were.,  made  in  the  as- 
sembly districts .  of  the  counties  of  Mercer, 
'Cumberland,  and  Burlington.  None  of  this 
legislation  after  the  act  of  1852  contained 
an  express  provlBion  for  the  election  of  one 
member  ot  the  assembly  In  each  assembly 
district.  ,  But  the  second  .section  of  the  act 
of  1852  has  not  been  repealed,  and  that 
spctlon  expressly  provided  for-  the  election 
of  o-ie  member  In  each  of  'the.  districts. 
Tbe  contention  in  behalf  of.  the  relators 
that,  although  assembly  districts  ore  estal> 
liahed,  there  is  no  law  in  existence  which 
purports  to  confer  the  right  to  elect  mem- 
bers  of  tbe  assembly  otherwise  than  by 
the  counties  respectively,  is  without  gab* 
stance. 

The  question,  therefore,  arises  directly  tn 
this  proceeding  whether  the  act  of  1881  pre- 
-scrtbed  a  constitutional  method  of  electing 
members  of  the  general  assembly.  The  con- 
sideration arising  in  limine  coocems  the 
right  and  power  of  the  judiciary  to  take 
-cognisance  of  the  subject  The  contention 
of  counsel  in  resUting  the  allowance  of  this 
writ  la  that  the  question  is  a  political  ques- 
tion, and  not  subject  to  judicial  review.  The 
constitution  delegates  to.  the  legiriative  de- 
partment of  the  government  tbe  function  of 
providing  for  the  election  of  members  of  tbe 
assembly  In  the  manner  and  subject  to  the 
restrictions  prescribed  by  the  constitution. 
A  statute  In  the  performance  of  that  func- 
tion is  the  exercise  of  a  legislative,  and  not 
a.  political,  power;  and  the  constitutionality 
of  the  act  by  which  that  legislative  power 
i»  exerciaed  is  undoubtedly  a  subject  of 
Judicial  Inquiry.  State  v.  Cunningham, 
(Wis.)  51  N.  W.  725;  Parker  v.  State,  (Ind. 
Sap.)  S2  N.  B.  836.  The  prosecutors  who 
apply  for  this  writ  are  citizens  and  legal 
voters  in  the  county  of  Essex.  The  grava- 
men of  their  complaint  Is  that  by  the  opera- 
tion of  the  act  of  1891  they  are  restricted 
in  the  exercise  of  the  elective  franchise  in 
as  full  a  manner  as  by  the  constitution  they 
are  entitled  to  enjoy  It.  The  interest  the  re- 
lators have  in  the  subject-matter  of  this  con- 
troversy is  sufficient  to  give  them  a  stand- 
ing In  court  to  prosecute-  this  writ  If  the 
writ  be  allowed,  its  mandate  will  be  directed 
not  to  members  of  tbe  legislature,  but  to 
subordinate  officers,  whose  duties  In  connec- 
tion with  elections  are  purely  ministerial. 
Recent    decisions    have    furnished    weighty 


precedents  affirming  the  jurisdiction  of  the 
courts  on  tbe  proaecutlcoi  of  citizens  and 
voters  vveg.  the  coositltutlonality  of  acts  of 
the  legislature  maldng  apporttonments  for 
the  election  of  its  members.  State  v.  Ctm- 
ninghaoi,  supra;  Qiddlngsv,  Blacker,  (Mich.) 
52  N.  W.  844;,  Parker  v.  State,  and.  Sup.)  .32 
N.  B.  88a  In  U.  S.  v.  Ballln,  144  U.  6.  1,  12 
Sup.  Gt  507,  the  court  entertained  jurisdic- 
tion to  pass  upon  the  validity  of  a  rale  of 
the  house  of  representatives  for  determin- 
ing the  presence  of  a  quorum  to  transact 
l)U8iness.  In  McPherson  v.  Blacker,  146  V. 
S.  1,  13  Sup.  Ot  3,  the  same  court  enter- 
tained jurisdiction  -  to  consldep  -  whether  a 
statute  of  the  state  of  Michigan  providing 
for: the  choice  of  presidential  electors  was 
in  contravention  of  the  constitution.  In  the 
argument  counsel  directly  made-  the  point 
that  the  controversy  was  not  judlclfil,  be- 
cause whatever  decision  that  court  or  any 
other  court  might  make  as  to  the  validity 
of  the  state  law  was  subject  to  review  by 
other  political  officers  and  agencies.  To  this 
argument  Chief  Justice  Puilo-,  in  dellverlDg 
the  opinion  of  the  court,  responded  In  this 
language:  "It  is  argued  that  the  subject- 
matter  of  the  controv&sy  is  not  of  Jndlclal 
cognizance,  because  it  is  said  that  all  ques- 
tions connected  with  the  electloo  of  a  presi- 
dential elector  are  political  In  their  nature; 
that  the  court  has  no  power  -finally-  to  dis- 
pose of.  them;  and  that  its  decision  would 
be  subject  to  review  by  pc^tical  officers  and 
agencies,  as  the  state  board  of  canvassers, 
the  legislature  In  Joint  convention,  and  the 
governor,  or,  finally,  the  congress.  •  *  • 
The  question  of  the  validity  of  this  act  as 
presented  to  us  by  the  record  Is  a  judicial 
question,  and  we  cannot  decline  the  exer- 
cise of  our  jiu-lsdiction  up<Mi  the  Inadmis- 
sible suggestion  that  action  might  be  taken 
by  political  agencies  in  disregard  of  the 
Judgment  of  the  bluest  tribunal  of  the  state 
as  revised  by  our  own."  In  State  v.  Cun- 
ningham, GIddings  v.  Blacker,  and  McPher- 
son v.  Blacker  the  writs  prayed  for  were 
to  go  to  the  secretary  of  state,  commanding 
him  to  perform  tbe  ministerial  duty  of  giv- 
ing notice  that  at  the  next  general  election 
electors  would  be  chosen  in  a  certain  man- 
ner. 

By  statute  the  city  and  township  clerks 
are  to  give  public  notice  of  the  time  and 
place  and  purpose  of  holding  an  election, 
(Revision,  p.  338,  <  9;)  and  by  the  ballot  re- 
form act  of  1890  it  Is  made  the  duty  of  the 
clerk  of  the  county  to  receive  nominationa, 
and  provide  official  ballots-  for  the  election 
of  members  of  the  assembly,  (P.  L.  1890,  p. 
361.)  The  prayer  of  the  petitioners  is  for 
a  mandamus  directed  to  these  officers  in  the 
alternative  either  to  give  notice,  receive 
nominations,  prepare  ballots  for  tbe  election 
of  the  number  of  members  of  the  assembly 
apportioned  to  the  county  of  Essex  by  the 
whole  body  of  the  legal  voters  of  the  coun- 
ty, or  to  receive  nominations,  prepare  l>al- 
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lots,  and  to  give  notice  of  an  election  of  snch 
members  In  accordance  with  the  assembly 
districts  created  by  the  act  of'  1881.  The 
map  marked  "Exhibit  R,  12"  shows  the  terri- 
torial location  and  extent  of  the  assembly 
districts  created  by  the  act  of  1891.  The 
following  table,  complied  from  the  testi- 
mony, exhibits  the  population :  of  these  dis- 
tricts respectively,  and  also  the  number  of 
voters  polled  In  each  district  at  the  election 
of  1882,  and  the  majority  of  the  members 
dected  In  each  district: 

District.  /—Majority.— « 

1893.          Population.      Vote.  Sem.       Rep. 

First 18,«lfl  8,881  521 

Second 14,887  8,684  810 

Third 11,849  8,209  587 

Fourth 17,746  4,668  696 

Fifth 27,481  6,760  1,884 

Sixth 15,345  8,298  648 

Seventh. 29,748  6,681  288 

Eighth 25,600  5,187  119 

Ninth 24,872  6,886  8,180 

Tenth 28,172  6,454  751 

Eleventh 42,412  9,980  1,628 

8,Tn        WW 

In  this  constractlon  of  districts  the  elev- 
enth district,  with  a  population  of  42,412, 
and  9,980  qualified  voters,  is  allowed  one 
member  of  assembly;  and  the  third  district, 
with  a  population  of  11,349,  and  3,209  voters, 
obtains  an  equal  representation  In  the  popvL- 
lar  branch  of  the  legislature.  A  qualified 
voter  of  the  county  of  Essex  who  casts  his 
ballot  in  the  third  district  has  by  this  act 
an  effect  given  to  it  equal  to  the  ballots  of 
three  qualified  voters  of  the  county  cast  In 
the  eleventh  district.  The  inequality  In  the 
apportionment  of  the  population  and  quali- 
fied voters  of  the  county  among  the  districts 
by  this  act  is  conspicuous.  By  the  census 
of  1880,  Essex  county  was  entitled  to  10 
members  of  assembly.  The  apportionment 
act  of  1881  created  10  districts,  having  a 
population  ranging  from  18,683  to  21,253. 
The  contention  of  the  relators  Is  that 
the  apportionment  among  the  several  as- 
sembly districts  by  the  act  of  ISSl  was 
fair  and  reasonable,  and  that  the  ap- 
portionment by  the  act  of  1891  Is  unjust 
and  unreasonable,  depriving  the  citizens 
of  the  county  of  the  right  of  equal  suf- 
frage secured  by  the  constitution.  Hence 
the  alternative  prayer  of  the  petitioners  is 
that  a  writ  issue  ^or  an  election  of  ten 
members  of  the  assembly  In  the  districts 
formed  by  the  act  of  1881  and  of  one  mem- 
ber by  the  county  at  large. 

We  find  insuperable  obstacles  in  the  way 
of  judicial  action  of  the  scope  last  mentioned. 
If  the  legislature,  having  made  an  apportion- 
ment of  members  among  the  counties  In 
conformity  with  the  constltntion,  has  the  ad- 
ditional power  to  create  districts  within  the 
county  for  the  election  of  members,  its  power 
in  that  respect  is  unfettered  by  constitutional 
limitation,  and  consequently  beyond  the  con- 
trol of  the  judicial  department  of  the  govern- 
ment  The  legislature  may  create  new  coun- 


ties. The  creation  of  a  new  county  adds 
an  addltkmal  member  to  the  state  senate. 
The  power  of  creating  new  coimtles  may  be 
resorted  to  for  political  or  other  purposes 
Inconsistent  with  public  welfare,  and  may 
be  oppressive  to  taxpayers  on  whom  the 
burden  of  supimrtlng  a  county  government 
may  fall,  and  yet  no  one  would  entertain 
the  thought  that  the  remedy  for  such  an 
unwise  or  oppressive  act  vested  In  the  judi- 
ciary. The  cases  In  which  the  courts  have 
intervened  to  set  aside  acts  of  the  legislature 
creating  election  districts  have  uniformly 
gone  upon  constltutltfnal  limitations  which 
had  been  violated.  I  know  of  no  precedent 
or  princlide  that  would  authorize  the  court 
to  overturn  a  law  passed  by  the  legislature 
within  constitutional  limitations,  on  the 
ground  that  it  is  unwise,  impolitic,  unjust, 
or  oppressive,  or  even  that  it  was  procored 
by  corrupt  means.  The  remedy  for  legisla- 
tion that  is  simply  pemicioos  in  its  character 
is  with  the  people.  I  concur  In  the  views 
submitted  by  defendants'  counsel  I9  their 
brief  that  "thie  rdators  must  show  that  the 
law  they  atta<^  is  a  violation  of  constitu- 
tional limitations.  The  moment  they  step 
beyond  that  line  of  attack,  they  are  on  p<dlt- 
leal  ground,  beyond  the  jurisdiction  of  the 
court."  The  issue  presented  by  the  record 
in  this  case  is  whether,  under  the  govern- 
ment established  by  the  constitution;  the 
members  of  the  general  assembly  apportion- 
ed among  the  several  counties  may  be  elect- 
ed  otherwise  than  by  the  qualified  votMv  of 
the  county  at  Utrge.  The  constitutional 
provisions  under  consideration  are  contain- 
ed In  article  4,  H  1-3,  under  the  title  of 
"Legislature,"  and  article  2,  under  the  title 
of  "Right  of  Suffrage."  Paragraph  1,  {  1, 
.art  4,  provides  that  "the  legislative  power 
shall  be  vested  in  a  senate  and  general  as- 
sembly." Section  2  provides  that  "the  senate 
shall  be  composed  of  one  senator  from  each 
county  In  the  state,  elected  by  the  legal 
voters  of  the  counties  respectively,  for  three 
years."  Section  3  provides  that  "the  general 
assembly  shall  be  composed  of  membo'S  an- 
nually elected  by  the  legal  voters  of  the 
counties  respectively  who  shall  be  apportion- 
ed among  the  said  counties  as  nearly  as 
may  be  according  to  the  number  of  their  in- 
habitants. The  present  apportionment  shall 
continue  until  the  next  census  of  the  United 
States  shall  have  been  taken  and  an  appor- 
tionment of  members  of  the  general  assem- 
bly shall  be  made  by  the  legislature  at  its 
first  session  after  the  next  and  every  subse- 
quent enumeration  or  census  and  when  made 
shall  remain  unaltered  imtil  another  enumer- 
ation shall  have  been  taken;  provided  that 
each  county  shall  at  all  times  be  entitled 
to  one  member,  and  the  whole  number  of 
members  shall  never  exceed  sixty."  Para- 
graph 2  of  section  1  of  article  4  provides 
that  "no  person  shall  be  a  member  of  the 
senate  who  shall  not  have  attained  the  age 
of  thirty  years  and  have  been  a  citizen  and 
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Inhabitant  for  fonr  yean,  and  of  the  cotmty 
for  which  he  shall  be  chosen  one  year  next 
before  his  election;  and  no  person  shall  be 
a  member  of  the  general  assembly  who  shall 
not  have  attained  the  ag^  of  twenty  one 
years,  and  have  been  a  citizen  and  inhab- 
itant of  the  state  for  two  years,  and  of  the 
connty  for  which  he  shall  be  chosen  one  year 
next  before  his  election."  Article  2,  In  pro- 
Tiding  for  the  right  of  suffrage,  provides  that 
"erery  ,  male  citlaen  of  the  United  States 
of  the  age  of  twenty  one  years  who  shall 
have  been  a  resident  of  this  state  one  year, 
and  of  the  county  In  which  he  claims  his 
▼ote  five  months  next  before  his  election, 
shall  be  entitled  to  vote  for  all  officers  that 
are  now  or  hereafter  may  be  elective  by  the 
people." 

In  construing  these  constitutional  proTi- 
alons,  the  form  of  government  antecedent  to 
the  adoption  of  the  constitution,  the  manner 
in  which  the  legislative  department  was  or- 
ganized, and  the  mode  of  electing  its  mem- 
ber*, are  important  adjuncts  in  ascertain- 
ing the  Intent  of  the  framers  of  the  con- 
stitution. By  the  instructions  of  Lord  Oom- 
buiy  and  his  commission,  the  instruments 
which  in  1702  estabUsbed  a  colonial  gov- 
emment,  the  general  assembly  for  the  enact- 
ing of  laws  was  constituted,  consisting  of 
H  representatives,  to  be  chosen  In  manner 
fcrilowlng:  Two  by  the  inhaUtants  and 
householders  in  each  of  the  towns  of  Perth 
Amboy  and  Burlington;  10  by  the  free- 
holders of  East  Jersey;  and  10  by  the  free- 
holders of  West  Jersey.  The  qualiflcatlon 
of  the  representatives  of  these  divisions  was 
an  estate  of  freehold  in  "the  division  for 
which  he  should  be  chosen;"  and  the  general 
assembly  was  composed  of  persons  "elected 
by  the  major  part  of  the  freeholders  of  the 
respective  counties  and  places."  Leam.  &  B. 
61&-647.  By  an  act  passed  April  4,  1709, 
entitled  "An  act  regulating  the  qualification 
«f  representatives  to  serve  as  g«ieral  as- 
sembly in  this  province  of  New  Jersey,"  two 
representatives  were  assigned  to  the  towns 
of  Perth  Amboy,  Burlington,  and  Salem, 
respectively,  and  two  to  each  of  the  coun- 
ttea  into  which  the  colony  was  divided.  This 
«ct  provided  tliat  these  representatives  should 
be  chosen  "by  the  majority  of  voices  or 
votes  of  the  freeholders  of  each  county,"  and 
that  tiie  "representatlvee  for  the  counties 
aforesaid"  should  be  freeholders  in  that  di- 
vision "for  which  he  or  they,  should  be 
chosen."  Allinson,  p.  6.  As  new  counties 
were  created  from  time  to  time,  each  coon- 
ty  was  given  two  representatives,  to  be  cho- 
sen by  the  county  for  representatives  of  the 
coonty.  By  the  first  constitution  of  this 
state,  adopted  July  3,  1776,  the  ,  legislative 
department  was  divided  Into  two  bodies,  a 
legislative  council  and  a  general  assembly, 
the  members  of  which  were  chosen  annual- 
ly, one  member  of  the  legislative  council 
and  three  members  of  assembly  being  chosen 
by  each  county.    The  language  of  that  con- 


stitution la  that  "the  counties  shall  severally 
choose  one  peiwxi  to  be  a  member  of  the 
legislative  council,"  and  "each  county  shall 
also  choose  three  members  of  the  assembly." 
The  qualification  prescribed  for  the  members 
of  both  the  legislative  bodies  were  that  the 
member  of  the  legislative  council  shbuld  be, 
and  have  been  for  one  whole  year  next  be- 
fore the  election,  "an  Inhabitant  and  free- 
holder in  the  county  in  which  he  is  chosen," 
and  that  no  person  shall  be  entitled  to  a 
seat  in  the  assembly  unless  he  be,  and  have 
been  for  one  whole  year  next  before  the 
election,  an  inhabitant  "of  the  county  he  is 
to  represent"  The  right  of  suffrage  was 
provided  for  In  these  words:  "All  inhabit-  - 
ants  of  this  colony,  of  full  age  who  are 
worth  fifty  pounds,*  proclamation  money  clear 
estate  In  the  same,  and  have  resided  within 
the  county  in  which  they  claim  a  vote  for 
twelve  months  immediately  preceding  the 
electicm,  shall  be  entitled  to  vote  for  repre- 
sentatives In  council  and  assembly  and  also 
for  all  other  public  officera  tiiat  shall  be 
elected  by  the  people  of  the  county  at  large." 
The  constitution  of  1770  authorised  the  leg- 
islature to  add  to  or  diminish  the  number 
or  proportion  of  the  membws  of  assembly 
for  any  county  or  counties,  as  it  might  judge 
equitable  and  proper,  on  the  principles  of 
more  equal  representation.  From  time  to 
time  acts  were  passed  Increasing  or  diminish- 
ing the  number  of  members  of  assembly  in 
several  of  the  counties;  but  no  effort  waa 
made  to  equalize  representation  on  the 
basis  of  population  until  1838,  when  an  act 
was  passed  entitled  "An  act  to  -provide  for 
the  equal  and  Just  representation  of  the 
several  counties  in  this  state  in  the  general 
assembly,"  which  enacted  "that  after  the 
next  and  each  subsequent  census  of  this 
state  that  shall  be  taken  in  pursuance  of 
any  law  or  laws  of  the  congress  of  the  United 
States  each  county  of  this  state  shall  be  en- 
titied  to  elect  and  send  to  the  general  as- 
sembly one  member  for  every  six  thousand 
Inhabitants  which  such  county  shall  contain 
at  the  time  of  taking  such  census  as  near  as 
may  be;  provided  always  that  no  county 
shall  have  a  less  number  of  representatives 
than  such  county  is  now  by  law  entitied  to 
elect  and  send  to  the  general  assembly." 
P.  L.  1838,  p.  57.  This  act  vras  in  force  when 
the  constitution  of  1844  was  adopted,  and  the 
apportionment  of  members  among  the  coun- 
ties therein  contained  was  by  the  consti- 
tution continued  until  the  federal  census 
next  thereafter  should  be  taken. 

In  all  the  legislation  on  this  subject  during 
colonial  times,  and  in  the  constitution  of 
1776  and  the  legislation  thereafter  anteced- 
ent to  the  convention  which  framed  the 
present  constitution,  members  of  the  popular 
branch  of  the  legislature  were  regarded  as 
representatives  of  the  counties,  chos«i  by 
the  legal  votera  of  the  counties,  and  quali- 
fied for  the  office  by  qualification  having  re- 
lation to  the  counties  for  which  thegr  were 
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elected.  In  tbe  conrentlon  of  1S44  the  1q- 
equality  of  representatimi  In  tbe  legislature 
was  made  the  ground  of  serious  complaint. 
As  tbe  result  of  the  deliberationB  of  that 
body,  the  equal  representation  of  the  sev- 
eral counties  in  the  senate  was  retained, 
and  equality  of  representation  in  the  general 
assembly  was  provided  for  by  tbe  apportion- 
ment of  members  among  the  counties  accord- 
ing to  population.  A  comparison  of  the  lan- 
guage of  tbe  old  oonstitution  and  tbe  con- 
stitution ftamed  by  the  convention  indicates 
that  the  purpose  of  tbe  members  of  tbe  con- 
vention was  a  modification  in  some  particu- 
lars, and  not  a  radical  change,  in  tbe  com- 
position and  selection  of  members  of  tbe  leg- 
.  islatlve  department  Tbe  old  constitution 
.  provided  that  "the  county  shall  choose"  tbe 
members  of  assembly;  the  new  constitution 
provides  that  the  members  of  the  general 
assembly  shall  be  dected  "by  tbe  legal 
voters  of  the  counties  respectively."  The  old 
constitution  provided  that  no  person  should 
be  entitled  to  a  seat  in  tbe  assembly  unless 
he  be.  and  have  been  for  one  whole  year 
next  before  tbe  election,  an  inhabitant  of 
"the  county  he  te  to  represent;"  the  new 
constitution  provides  that  no  person  sball 
be  a  member  of  the  general  assembly  who 
shall  not  have  been  a  citiz^i  and  Inliabltant 
of  the  county  for  which  be  shall  be  chosen 
one  year  next  before  bis  election.  In  provid- 
ing for  the  ratio  of  representation  among 
the  counties  the  method^  of  apportionment 
adopted  in  the  new  constitution  was  in  prin- 
ciple Lb  conformity  with  the  act  of  1888, 
which  regulated  the  subject  under  tbe  old 
constitution.  Between  the  old  constitution; 
with  tbe  provisions  of  tbe  act  of  1838  in- 
grafted upon  it,  and  the  new  constitution, 
there  Is  a  similarity  of  language  and  ex- 
pression that  indicates  that  the  framers  of 
the  latter  inteaded  no  change  in  the  repre- 
sentative character  of  menlbers  of  the  gen- 
eral assembly  or  in  tbe  mode  of  their  elec- 
tion. In  recasting  the  section  in  tbe  old  con- 
stitution providing  for  the  right  of  suffrage, 
the  words  "for  representatives  In  council  and 
assembly"  were  omitted.  The  new  consti- 
tution having  In  the  section  relating  spe- 
cifically to  tbe  election  of  these  otBcers  ex- 
pressly provided  that  senators  and  members 
of  assembly  should  be  elected  "by  tbe  legal 
voters  of  tbe  connty,"  the  omitted  words 
were  superfluoua:  And  for  the  words,  "for 
all  other  public  officers  that  shall  be  elected 
by  the  people  of  the  county  at  large,"  the 
new  constitution  substituted  tbe  expression, 
"sball  be  entitled  to  vote  for  all  officers  that 
now  or  hereafter  may  be  elective  by  the  peo- 
ple;" an  expression  which  includes  officers 
elected  in  townships,  wards,  and  minor  elec- 
tion districts  as  well  as  those  officers  who 
by  force  of  coostltntional  prescrlpticws 
were  made  elective  by  the  people,  such  as 
governor,  8enat<H«,  members  of  assembly, 
oonnty  clerks,  suirogates,  sberiffs,  coroners, 
and  JusticdB  of  the  peace,  according  as  these 


constitutional  officers  were  by  the  constitu- 
tion made  elective  by  tbe  people  of  the  state 
or  by  the  legal  voters  of  tbe  connties  or  by 
the  people  of  tbe  several  townships.  The 
problem  the  members  of  the  constitutional 
convention  were  'dealing  with  was  tbe  equal- 
ization of  representation  In  the  popular 
branch  of  tbe  legislature.  Tbe  old  consti- 
tution permitted  tbe  legislature,  in  Its  dis- 
cretion, to  add  to  or  diminish  tbe  nnmber 
w  proportion  of  members  of  the  assembly 
for  tbe  several  counties.  This  descretionary 
power  in  tbe  legislature  was  discarded  In 
the  new  constitution,  and  the  apporticmment 
of  members  among  the  counties  in  propor- 
tion to  population  was  substituted.  In  a 
ttopular  government,  representation  in  pro- 
portion to  population  extending  over  the 
area  of  a  state  is  practically  equivalent  to 
representation  on  the  basis  of  the  number 
of  qualified  voters.  A  computation  on  either 
basis  would,  in  the  main,  reach  nearly  the 
same  result.  And  it  is  inconceivable  that 
tbe  distinguished  body  of  men  who  com- 
posed tbe  constitutional  convention  should 
have  contemplated  an  apportionment  of 
members  within  the  several  counties  by 
means  of  assembly  districts  not  in  propor- 
tion to  population,  or  under  any  other  re- 
striction which  should  give  to  one  qualified 
voter  a  voice  in  tbe  election  of  members  of 
the  assembly  equal  to  that  of  three,  or  any 
Indefinite  number  of  voters,  who  exercise 
their  elective  franchise  at  another  voting 
place  within  the  same  county;  for,  as  has 
been  said,  If  the  power  to  create  these  dis- 
tricts is  possessed  by  tbe  legislature.  It  is  a 
power  beyond  constitutional  restraints. 

Tbe  provisions  of  the  federal  constitution 
regulating  tbe  choice  of  presidential  electors 
and  tbe  election  of  members  of  congress 
are  not  apt  precedents  for  the  constroction 
of  the  provisions  of'  our  constitution  for  the 
election  of  senators  and  membei-s  of  assem- 
bly. Paragraph  2  of  section  1  of  article  2 
of  tbe  federal  constitution  provides  that 
each  state  shall  appoint,  in  such  manner 
as  the  legislature  thereof  may  direct,  a  num- 
ber of  electors  (to  vote  fbr  president  and 
vice  president)  equal  to  the  whole  number 
of  senators  and  representatives  in  congress. 
The  appointment  of  electors  Is  left  with  the 
several  states,  to  be  exet-clsed  in  such  man- 
ner as  the  legislature  may  direct  Under 
this  constitutional  provision  the  legislatures 
of  the  several  states  have  exclusive  power  to 
direct  tbe  manner  In  wbicb  presidential 
electors  shall  be  appointed,  whether  by  tbe 
legislature  directly,  or  by  popular  vote  In 
districts,'  or  by  general  ticket.  McPberson 
V.  Bladker,  146  U.  S.  1,  18  Sup.  Ct  8.  In 
delivering  thfe  opinion  of  the  court  in  the 
case  last  cited  Chief  Justice  Fuller  said: 
"The  constitution  does  not  provide  that  the 
appointment  of  electors  shall  be  by  poptdar 
vote,  nor  that  the  electors  shall  be  voted 
fot  upon  a  general  ticket  nor  that  the  ma- 
jority  of   those   who   exercise  the   elective 
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fnncbise  can  alone  dtoooe  the  dectora.  It 
recognizes  that  the  people  act  tbrongh  their 
representatlTea  in  the  leglslatnre,  and  leaves 
It  to  the  legislature  exclnsively  to  define 
the  method  of  effecting  the  object"  The 
proTlslons  In  the  federal  conatitutlon  for  the 
election  of  members  of  congress  are  also  ex- 
pressed in  general  terms.  Section  2  of  arti- 
cle 1  provides  that  "the  house  of  representa- 
tives shall  be  comi>o8ed  of  members  chosen 
every  secpnd  year  by  the  people  of  the  sev- 
eral states  and  the  electors  in  eadi  state 
■hall  have  the  gnallflcatlons  requisite  for  elec- 
tors of  the  most  nttmerons  branch  of  the  statf. 
legislature."  And  by  section  4  "the  times, 
places,  and  manner  of  holding  elections  for 
senators  and  representatives  shall  be  pre- 
scribed In  ekch  state,  by  the  legislature 
thereof,  but  the  congress  may  at  any  time 
by  a  law  malre  or  alter  such  regulation  ex- 
cept as  to  the  places  of  choosing  senators." 
In  the  absence  of  the  interposition  of  con- 
gress, the  manner  of  electing  representatives 
In  congress  Is  committed  to  the  state  legis- 
lature, with  no  other  restriction  than  with 
respect  to  the  quallflcation  of  the  electors. 
At  the  second  session  of  the  twenty-seventh 
congress  an  act  was  passed  for  the  election 
of  representatives  in  congress  by  districts. 
The  debate  upon  the  act  was  long  and  ear- 
nest Two  representatives  of  this  State,  Sen- 
ator Miller,  and  Mr.  Halsted  in  the  house 
of  representatives,  participated  in  that  de- 
bate. This  discussion  occurred  in  June,  1842. 
Hie  constitutional  convention  assembled  lit 
May,  1844.  The  article  of  our  constitution 
nelatlng  to  the  election  of  senators  and  mem- 
bers of  the  general  assembly  was  reported 
by  Ex-Governor  Vroom,  than  whom  no  one 
'was  more  familiar  with  public  affairs,  state 
and  national.  If  the  convention  which 
framed  our  constitution  intended  to  adopt  a 
mode  of  electing  members  of  assembly  In 
conformity  witb  the  election  of  members  of 
congress  under  the  federal  constitution,  it 
Is  reasonable  to  assume  that  with  the  dis- 
cussions In  congress  at  the  session  of  1842 
ftesh  In  the  minds  of  its  members,  the  pro- 
visions of  our  constitution  on  that  subject 
would  have  been  cast  in  language  of  similar 
Import  with  the  federal  constitution;  and  It 
Is  a  Significant  drcnmstance  that  the  lan- 
guage of  the  federal  constitution,  which  con- 
ferred discretionary  power  on  Congress,  was 
avoided;  the  discretionary  power  possessed 
by  the  legislature  under  the  old  constitution 
was  taken  aWay,  and  a  fixed  rule  was  adopted 
that  the  members  of  the  general  assembly 
dionld'  be  apportioned  among  the  counties  ta 
proportion  to  population,  and  be  elected  by 
the  legal  voters  of  the  counties  respectively. 
Grouping  together  the  phrases  in  which  the 
Intent  of  the  constitution  is  expressed,  I 
think  Its'  true  construction  is  beyond  contro- 
versy. Members  of  the  general  assembly 
are  apportioned  among  the  coimties.  The 
qnallflcation  for  membership  consists  of  dt- 
teenshlp  of  the  county  for  which  they  shall 


be  chosen,  and  they  are  to  be  dected  by  the 
legal  voters  of  the  county.  The  right  ot 
suffrage  Is  granted  to  residents  of  the  counly, 
and  each  qualified  voter  is  secured  by  oon- 
stltutlonal  prescription  the  right  to  vote  for 
all  officers  elective  by  the  people.  Members 
of  the  general  assembly  are  by  the  consti- 
tutional regulation  elective  by  the  legal  vot- 
ers of  the  counties,  and  every  qualified  voter 
who  has  tor  the  specified  period  of  time  been 
a  resident  of  the  county  In  which  he  claims 
his  right  to  vote  Is  secured  the  right  to  a 
voice  in  the  election  of  all  officers  who, 
by  the  constitution  or  otherwise,  are  elective 
by  the  class  of  legal  voters  to  which  he  be- 
longs. The  constituency  by  which  members 
of  the  general  assembly  shall  be  elected  Is 
designated  by  the  constitution,  and  the  qual- 
ifications reqtUsite  for  the  right  of  suffrage 
are  therein  prescribed,  and  also  the  elect- 
ive franchise  which  shall  be  enjoyed  by  each 
qualified  voter.  Thescf  constitutional  provi- 
sions were  self -executing,  and  also  self-sns- 
talnlng.  State  v.  Mayor,  etc.,  of  Newark,  30 
N.  J.  Law,  880-388;  Id.,  40  N.  J.  Law,  668. 
Nothing  was  left  for  legislative  action  ex- 
cept the  apportionment  of  members  among 
the  counties  in  a  fixed  ratio,  and  sncb  reg- 
ulations as  were  necessary  for  holding  elec- 
tions,—the  canvassing  of  the  votes,  and  the 
certification  of  the  result  When  the  legis- 
lature has  once  made  the  apportionment  of 
members  to  any  county,  the  constituency  by 
which  the  members  so  apportioned  shall  be 
elected,  and  the  elective  franchise  of  each 
of  the  legal  voters  by  whom  such  members 
are  elective,  become  subject  to  constitutional 
prescriptions  which  are  beyond  leglslativi' 
control.  The  first  apportionment  act  under 
the  constitution  apportioned  the  members 
among  the  counties  without  making  any  pro- 
vision for  the  manner  in  which  they  shoidd 
be  elected.  P.  L.  itel,  p.  288.  The  act  was 
not  Imperfect  Without  legislative  action  the 
mode  of  electing  the  members  apportioned 
by  the  act  among  the  counties  was  com- 
pletely provided  for  by  the  constitution, 
which  ex  proprlo  vigore  determines  how 
members  apportioned  among  the  countled 
shall  be  elected. 

Other  constitutional  provisions  which  pro- 
vide for  the  election  of  other  officers  shed 
a  light  on  the  subject  under  consideration. 
Paragraph  7,  {  2,  art  7,  provides  that  cor- 
oners shall  be  elected  by  the  people  of  their 
respective  counties.  Paragraph  1,  {  7,  art 
8,  provides  that  there  may  be  elected  two, 
and  not  more  than  five,  Justices  of  the  peace 
In  each  of  the  townships  of  the  several  coun- 
ties, and  in  each  of  the  wards  In  cities  that 
vote  in  wards;  the  number  of  Justices  of 
the  peace  a  township  or  ward  may  have  be- 
ing determined  "by  Its  population.  Para- 
graph 8,  {  2,  art  7,  provides  that  Justices 
of  the  peace  shall  be  elected  by  ballot  at 
the  annual  town  meetings  of  the  townships 
and  of  the  wards,  and  when  elected  they 
shall  be  commissioned  for  the  county.    In 
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these  provlaions,  as  in  that  prorlding  for 
the  election  of  members  of  assembly,  the 
constitution  prescribed  the  constituency  by 
which  coroners  and  Justices  of  the  peace 
shall  be  elected;  and  it  could  scarcely  be 
contended  with  any  plausibility  that  an  act 
of  the  legislature  for  the  election  of  cor- 
oners in  election  districts,  or  for  the  election 
of  the  number  of  Justices  of  the  peace  a 
township  or  ward  is  entitled  to  have  in  a 
corresponding  number  of  election  precincts, 
would  comply  with  the  constitutional  pre- 
scriptions. It  will  be  observed,  also,  that 
throughout  the  constitution  the  constituency 
by  wlilcli  every  constitutional  officer  shall 
be  chosen  is  defined  with  precision. 

After  a  careful  examination  and  the  most 
attentive  considerajtion  of  the  Important  ques- 
tions presented  in  this  case,  with  the  aid  of  the 
learned  argumoit  and  eIat>orate  briefs  of  coun- 
sel. In  my  Judgment  the  election  of  members 
of  assembly  in  assembly  districts  is  a  plain 
departure  from  the  method  of  electing  these 
representatives  prescribed  by  the  constitu- 
tion. Instead  of  the  eleven  members  appor- 
tioned to  the  county  being  elected  by  the 
legal  voters  of  the  county,  one  member  is 
elected  in  each  assembly  district  by  the  legal 
voters  of  that  district,  arbitrarily  created  by 
the  legislature.  In  the  construction  of  stat- 
utes it  is  a  cardinal  rule,  which  applies  as 
well  to  constitutional  provisions,  that  when 
the  law  is  in  the  affirmative  that  a  thing 
shall  be  done  by  certain  persons  or  in  a 
certain  manner,  this  affirmative  matter  con- 
tains a  negative  that  it  shall  not  be  done  by 
other  persons  or  in  another  manner,  upon 
the  maxim  "ezpresslo  unius  est  excluslo 
alterius."  Stradling  v.  Morgan,  1  Plow.  206, 
207;  0  Bac.  Abr.  235;  Sedg.  St  Const.  30. 
Where  the  constitution  prescribes  the  man- 
ner in  which  an  officer  shall  be  appointed 
or  elected,  the  constitutional  prescription  Is 
exclusive:  and  it  is  not  competent  for  the 
legislature  to  provide  any  other  mode  of 
obtaining  or  holding  the  office.  Cooley, 
Const  Lim.  78.  note  3;  People  v.  Albertson, 
55  N.  Y.  50.  56;  People  v.  Bull,  46  N.  Y. 
67-63.  The  election  of  one  member  in  one  as- 
sembly district  and  one  member  in  another 
district,  and  so  on  through  the  eleven  dis- 
tricts into  which  the  county  is  divided,  is 
not  the  election  of  the  members  of  the  gen- 
eral assembly  apportioned  among  the  coun- 
ties by  the  legal  voters  of  the  county.  The 
constituency  devised  by  the  system  of  as- 
sembly districts  is  another  and  a  dilferent 
constituency  from  that  prescribed  by  the 
constitution,  and  the  qualified  voters  of  the 
county  are  restricted  in  the  exercise  of  the 
right  of  suffrage  as  fully  as  is  guarantied  to 
them  by  the  constitution.  It  seems  to  me 
that  it  cannot  be  affirmed  on  any  defensible 
ground  tliat  a  member  of  the  assembly  cho- 
sen by  the  voters  of  an  election  district 
within  the  cotinty  is,  in  the  words  of  the 
constitution,  "elected  by  the  legal  voters  of 
the  tounty."    An  act  of  the  legislature  pro- 


viding that  each  qualified  voter  of  the  coun- 
ty should  vote  for  only  one  of  the  members 
apoortloned  to  the  county  would  be  plainly 
unconstitutional.  The  assembly  district  sys- 
tem differs  only  in  form.  It  segregates  the 
qualified  voters  of  the  county  into  classes, 
and  allows  each  qualified  voter  of  the  class 
to  vote  for  only  one  of  the  members  appor- 
tioned to  the  county. 

It  is  contended,  in  the  first  place,  that 
the  constitutionality  of  legislation  for  the 
election  of  members  of  the  general  assembly 
in  assembly  districts  is  res  adjudicata.  To 
sustain  this  contention,  (Gardner  v.  Mayor, 
etc..  of  Newark,  40  N.  J.  Law,  297,  was 
cited.  The  proceeding  in  that  case  was  an 
apnllcatlon  for  a  mandamus  to  compel  the 
mayor  and  common  council  of  the  city  of 
Newark  to  divide  the  city  into  wards  cor- 
responding in  number  and  boundaries  with 
the  assembly  districts  created  by  the  act  of 
April  5,  1878.  The  application  was  denied, 
on  the  ground  that  acts  creating  legislative 
districts  were  public  acts,  and  did  not  go 
into  operation  until  the  July  succeeding  the 
time  they  were  passed.  The  case  was  ar- 
gued at  June  term.  1878,  and  prior  to  the 
date  when  the  act  of  April  5,  1878,  became 
effective.  It  appears-  by  the  brief  of  the 
counsel  Of  the  relator  in  that  case  that  the 
power  of  the  legislature  to  divide  counties 
into  assembly  districts  was  not  put  in 
dlBDute.  His  contention  was  that  this  pow- 
&e  could  be  exercised  only  at  the  time  the 
apDorti(MUuent  of  members  among  the  coun- 
ties was  made.— that  is,  at  the  session  neiit 
after  the  .federal  census,— and  that  the  dis- 
tricts then  formed  must  remain  unaltered 
until  the  time  arrived  for  the  next  appor- 
tionment It  was  to  the  aspect  in  which  the 
question  was  presented  by  counsel  that  the 
remarks  of  Mr.  Justice  Reed,  with  respect 
to  the  unfettered  power  of  the  legislature 
to  direct  the  method  in  which  members  ap- 
portioned among  the  counties  should  be 
elected,  were  directed.  The  case  was  de- 
cided on  other  grounds.  In  June  term,  1890, 
the  constitutionality  of  the  assembly  dis- 
trlctine  acts  was  mooted  before  the  court 
of  errors  and  appeals  In  Mortland  v.  Chris- 
tian. 52  N.  J.  Law.  521,  20  AU.  673.  In  that 
case  the  proceeding  was  in  quo  warranto 
to  test  the  defendants'  title  to  the  office  of 
chosen  freeholders  \mder  an  election  pur- 
suant to  an  act  of  the  legislature  which 
provided  for  the  election  of  chosen  free- 
holders in  assembly  districts.  In  this  case, 
as  well  as  in  Gardner  t.  Mayor,  etc.,  of 
Newark,  the  constitutionality  of  acts  creat- 
ing assembly  districts  arose  collaterally. 
The  title  of  the  defendant  to  the  office  under 
such  an  election  was  sustained.  But  Mr. 
Justice  Garrison,  in  delivering  the  opinion  of 
the  court,  used  this  language:  "Referring 
to  the  suggestion  made  on  the  argument 
that  the  assembly  districts,  which  by  this 
act  are  referred  to  as  the  precincts  for  the 
election  of  freeholders,  were  not  legal  leg- 
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UlatlTe  creatloiu.  buAmnCh  aa  the  constl- 
tatlon  contaiDB  no  Intimatloii  but  that  mem- 
ben  of  aaaembly  shall  be  Choaen  by  the  conn- 
tlea  at  large.  It  la  aafllclent  to  aay  that  we 
are  not  now  concerned  with  the  legality  of 
CQch  aabdlTlaiona  of  coontiea.  The  act  nn- 
der  review  refers  to  these  districts  for  the 
purpose  of  defining  a  territorial  limit  Such 
precincts  or  assembly  dlstricta  do  exist, 
whether  legally  or  not,  and  to  each  of  these 
de  facto  districts  a  freeholder  Is  assigned. 
Beyond  this  we  need  not  at  this  time  go." 
And  the  headnote  prefixed  to  the  case,  pre- 
pared by  the  learned  judge  who  delivered 
the  opinion  of  the  court,  la  as  follows: 
"Quaere^  wbeth»  assembly  districts  may 
have  any  l^al  existence  as  political  subdi- 
visions of  the  county."  Gardner  v.  Mayor, 
etc.,  of  Newark,  although  decided  12  years 
before,  was  not  referred  to  by  the  court 
With  this  Judicial  action  of  the  hlj^est  court 
In  the  state,  we  iare  not  at  liberty  to  treat 
this  question  as  res  adjudlcata. 

The  CMitentlon,  In  the  next  place,  la  that 
the  purpose  and  intent  of  these  constitution- 
al P|rovlslon8  have,  by  contemporaneous  con- 
struction, long  usage,  and  practical  Interpre- 
tation, become  established,  and  at  this  day 
the  subject  is  not  open  tat  discussion.  For 
the  first  eight  years  after  the  new  constitu- 
tion was  adopted— from  the  fall  of  1844  to 
the  fall  ot  1851,  Inclusive— the  members  of 
assembly  were  elected  by  the  counties  at 
large.  This  may  be  said  to  be  the  contem- 
poraneous exposition  of  the  constitution. 
The  act  of  March,  1^52,  first  created  as- 
sembly districts.  This  act  remained  in  force 
until  after  the  census  of  1860,  when,  by  the 
act  of  1861,  a  new  apportionment  among  the 
counties  was  made,  and  to  some  extent  a 
corresponding  change  in  assembly  districts. 
The  districts  created  by  the  acts  of  1852 
and  18C1,  ^hlch  continued  to  exist  until 
1871,  conformed  to  county  and  the  then 
existing  township  and  ward  lines.  No  criti- 
cism has  been  made  upon  the  fairness  and 
equality  in  population  with  which  these  dis- 
tricts were  constructed.  If  the  practical  in- 
terpretation for  the  years  from  1852  to  1870, 
Inclusive,  gave  construction  to  the  constitu- 
tion, that  construction  will  not  sustain  the 
act  of  1891.  The  result  of  the  districting  In 
the  county  of  Essex  by  that  act  has  already 
been  stated.  The  districts  Into  which  the 
county  was  divided  are  unequal  In  popula- 
tion, and  the  legal  voters  of  the  county  are 
80  adjusted  In  the  several  districts  that  of 
the  eleven  members  apportioned  to  the  coun- 
ty, eight  members  are  elected  by  majorltlea 
aggregating  8,771  votes,  and  the  other  three 
by  majorities  aggregating  5,097  votes.  The 
Inequalities  in  other  counties  appear  by  Map 
A,  <xi  the  part  of  the  relators,  conspicuous 
among  which  are  those  In  the  countiea  of 
Burlington  and  Camden,  Burlington  bdng 
divided  Into  two  districts,  with  the  popula- 
tion, respecttvely,  of  22,555  and  34,204;  Cam- 
den Into  three  dUtricta,  with  the  population. 


respectively,  of  81,510,  16,906,  and  10,671. 
A  new  system  of  constructing  assembly  dls- 
tricta was  introduced  by  the  act  of  1871, 
plainly  for  the  furtherance  of  political  piu> 
poses.  Township,  ward,  and  city  lines  were 
disregarded,  and  assembly  districts  were 
carved  out  within  the  countiea  without  re- 
gard to  population,  and  were  so  devised,  by 
massing  together  tJie  qualified  voters  of  one 
political  party,  as  to  secure  to  the  minority 
of  qualified  voters  of  the  county  an  unjust 
advantage  in  the  choice  of  members  of  the 
assembly,  the  members  of  that  body  repre- 
aentlng  counties  being  no  longer  "elected 
by  the  legal  voters  of  the  counties  respective- 
ly." This  was  conspicuously,  but  not  ex- 
dualvely,  the  case  In  the  county  of  Hudson. 
Bxhlblt  No.  9,  on  the  part  of  the  defendants, 
dlsclosea  the  result  of  the  first  election  under 
that  act;  and  the  return  of  the  votes  In  the 
second  election  district  of  that  county  Il- 
lustrates die  object  that  may  be  effectuated 
1^  the  arbitrary  establlahment  of  districts 
that  shall  mass  in  one  district  a  great  body 
of  the  qualified  voters  of  one  political  party. 
The  "Horseshoe  District"  Is  as  well  known 
in  this  state  as  a  synomyn  for  (to  use  a 
subdued  expression)  unfair  political  methods 
as  is  the  -word  "gerrymander"  throughout 
the  United  States.  At  the  legislative  'aes- 
sion  of  1878  no  less  than  seven  different 
acts  were  passed  altering  assembly  districts 
in  the  several  counties.  In  1881  a  new  ap- 
portionment was  made,  and  new  districts 
were  created,  some  of  which  >vere  remodeled 
In  1889.  In  1891  there  was  a  new  apportion- 
ment among  the  counties,  and  new  assembly 
districts  were  created;  and  In  1892  three 
acts  were  passed  altering  the  districts  In 
three  counties.  The  maps  and  election  re- 
turns made  exhibits  in  this  case  show  dis-- 
tricts  with  areas  of  grotesque  shapes,  In- 
equalities in  population,  and  the  massing  in 
districts  of  the  voters  of  one  political  party, 
to  overcome  the  constitutional  rights  of  the 
legal  voters  of  the  counties  to  equality  In 
choice  of  representatives  of  the  county  in 
the  general  assembly.  The  maps  and  ex-  - 
hiblts,  which,  by  the  written  stipulation  of 
counsel,  are  evidence  In  these  casea,  ex- 
hibit the  capacity  that  lies  in  the  assembly 
district  system  to  enable  the  political  party 
that  hapi>ens  to  control  the  legislature  to 
provide  means  for  its  continuance  in  power. 
Certain  it  is  that  if  the  legislative  usage  and 
practice  beginning  in  1871  and  coming  down 
to  the  present  time  has  established  a  con- 
struction of  the  constitution  that  is  now  a 
finality,  then  it  must  be  conceded  that  the 
legislative  power  and  discretion  in  the  prem- 
ises are  unqualified  and  unrestrained;  and,  to 
adopt  the  language  of  the  brief  of  the  de- 
fendants' counsd:  "There  Is  not  any  con- 
stitutional restriction  upon  the  lawmaking 
power  controlling  or  directing  the  subdivi- 
sion of  counties  into  assembly  districts.  Tbe 
division  may  be  fair  or  unfair,  equal  or  un- 
equal, proportionate  or  disproi>ortlonate,  and 
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this  court  may  not  review  the  exercise  of 
that  power."  How  {ar  conteiuporaneous  ex- 
l>o8ition.  long  usage,  and  practical  interpre- 
tutioa  sliall  control  In  the  constmctlon  of 
-constitutional  provisions  Is  the  vital  question 
on  this  branch  of  the  case.  Contemporane- 
ous construction  and  long  usage,  and  es- 
pecially the  practical  Interpretation  by  the 
various  departments  of  the  government,  are 
entitled  to  great  weight  in  the  construction 
of  constitutional  provisions.  But  it  Is  only 
when  the  words  of  the  constitution  are  of 
doubtful  significance,  or  the  meaning  is  ob- 
scure, that  resort  to  extraneoos  aid  Is  per- 
missible. Mr.  Justice  Story,  In  his  treatise 
on  the  Constitution,  says:  "Where  its  terms 
axe  plain,  clear,  and  determinate  they  re- 
quire no  Interpretation,  and  it  should  there- 
fore be  admitted,  tt  at  all,  with  great  cau- 
tion, and  only  from  necessity,  either  to 
escape  some  absurd  consequence,  or  to  'goard 
against  some  fatal  evlL"  And  again:  "Con- 
temporary construction  is  properly  resorted 
to,  to  lUustrate  and  confirm  the  text,  to  ex- 
plain a  doubtful  phrase,  or  to  expound -an 
obscure  clause.  *  •  •  It  can  never  abro- 
gate the  text;  It  can  never  narrow  down  Its 
true  limitations;  It  can  never  enlarge  Its 
natural  boundaries."  1  Story,  Const  St  405. 
407. 

The  case  most  frequently  cited  to  Illustrate 
the  effect  of  contemporaneotis  construction, 
long  use,  and  practical  interpretation  In  the 
construction  of  constitntional  provisions  is 
Stnart  t.  Laird,  1  Cranch,  299.  Congress 
passed  an  act  establishing  circuit  courts,  and 
designated  the  Justices  of  the  suiveme  court 
to  hold  the  circuits.  The  question  before  the 
coturt  was  whether  congress  possessed  the 
power  to  assign  Justices  of  the  supreme  Court 
to  hold  circuit  courts,  or  whether  the  Judges 
of  these  courts  should  be  specially  appointed 
as  such,  and  have  distinct  commissions  for 
that  puri)08e.  The  only  prorisions  of  the  fed- 
eral constitution  relating  to  the  organizing 
of  courts  and  the  mode  of  .appointment  are 
those  that  provide  that  the  Judicial  power 
of  the  United  States  should  be  vested  in  one 
supreme  court,  and  such  Inferior  courts  as 
congress  may  from  time  to  time  ordain  and 
establish,  and  that  the  power  of  appointing 
Judges  of  the  supreme  court,  and  all  other 
officers  of  the  United  States  whose  appoint- 
ments were  not  therein  otherwise  provided 
for,  should  vest  in  the  president  by  and  with 
the  advice  and  consent  of  the  senate.  The 
constitution  had  nowhere  defined  the  duties 
of  the  Justices  of  the  supreme  court,  nor  did 
It  contain  any  express  designation  of  the  per- 
sons by  whom  the  inferior  courts  established 
by  congress  should  be  held.  The  only  other 
provision  there  was  on  the  subject  was  that 
the  Judges  both  of  the  supreme  and  inferior 
courts  should  bold  office  during  good  be- 
havior, and  should  receive  a  compensation 
which  should  not  be  diminished  during  their 
continuance  in  office.  It  being  left  undefined 
In  the  constitution   by   what  Judges  these 


courts  should  be  held,  the  court  considered 
the  practical  exposition  by  long  practice  and 
acquiescence  to  have  fixed  the  construction  of 
the  constitution  in  a  matter  which  the  lan- 
guage of  that  instrument  left  in  a  state  of 
uncertainty.  Rogers  v.  Goodwin,  2  Mass.  475, 
Is  another  case  in  the  same  line  of  decision. 
A  statute  passed  in  1636  authorized  the  free- 
men of  every  town  to  dispose  of  their  lands, 
and  in  the  preamble  of  another  statute, 
passed  in  1753,  it  was  recited  that  the  pro- 
prietors of  lands  lying  in  common  hare 
power  "to  manage,  dispose  and  divide  the 
same  in  such  way  and  manner  as  hath  been 
or  stiall  be  concluded  and  agreed  on  by  the 
major  part  of  the  interested."  Under  this  au- 
thority the  proprietors  of  the  town  made 
conveyance  by  deed  to  a  stranger.  Tfhe  point 
relied  on  against  the  validity  of  this  deed  was 
that  the  proprietors  had  no  authority  to  sell 
lands  to  a  stranger.  The  conveyance  was 
sustained  on  the  legal  groimd  that  long  and 
continued  usage  furnished  a  contemporane- 
ous construction,  which  must  prevail  over 
the  mere  technical  import  of  the  words.  It 
will  be  observed  that  the  statute  In  question 
contained  no  provision  with  respect  to  the 
manner  In  which  common  lands  should  be 
disposed  of.  The  act  was  silent  on  that  sub- 
ject Neither  of  these  cases  is  pertinent  to 
the  subject  under  discussion,  for  the  con- 
stitutional provisions  under  consideration 
expressly  provide  that  members  of  the  as- 
sembly shall  be  elected  by  the  legal  voters 
of  the  county,  and  qualified  voters  resident 
In  the  county  are  declared  to  be  entitled  to 
vote  for  all  officers  elective  by  the  peppje. 
Judge  Cooley  states  the  controlling  principle 
in  this  language:  "Where  no  ambiguity  or 
doubt  appears  In  the  law,  the  same  rule  ob- 
tains here  as  in  other  cases,— that  the  court 
should  confine  Its  attention  to  the  law,  and 
not  allow  extrinsic  circumstances  to  intro- 
duce a  difficulty  where  the  language  Is  plain. 
To  allow  force  to  a  practical  construction  In 
such  a  case  would  be  to  suffer  manifest  per- 
versions to  defeat  the  evident  purpose  of  the 
lawmaiters."  And  the  same  learned  Jurist 
after  citing  Stuart  v.  Laird,  Rogers  v.  Good- 
win, and  other  cases  of  similar  import,  which 
the  author  says  appear  on  first  reading 
not  to  have  observed  proper  limitations,  con- 
cludes his  observations  in  these  words;  "It 
is  believed,  however,  that  in  each  of  these 
cases  an  examination  of  the  constitution  left 
in  the  minds  of  the  Judges  sufficient  doubt 
upon  the  question  of  its  violation  to  warrant 
their  looking  elsewhere  for  aids  in  Interpreta- 
tion, and  that  the  cases  are  not  In  conflict  with 
the  general  rule  as  above  laid  down.  Ac- 
quiescence for  no  length  of  time  can  legalize 
a  clear  usurpation  of  power  where  the  peo- 
ple have  plainly  expressed  their  will  in  the 
constitution,  and  appointed  Judicial  tribunals 
to  enforce  It  A  power  Is  frequently  yielded 
to  merely  because  It  is  claimed,  and  It  may 
'  be  exercised  for  a  long  period  in  Tiolatlon  of 
the   constitutional    prohibition    without   the 
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mU'chief  whlcb  the  conMItutlon  was  dailgned 
to  guard  against- appearing,  or  Wltbottt  Aaj 
one  being  sufficiently  Interested  tn  the  sub- 
ject to  raise  tbe  question;  but  these  drbum- 
stonces  cannot  be  allowed  to  sanction  a  clear 
Infraction  of  the  constitution.  We  think  we 
allow  to  contemporary  and  practical  con- 
stmction  Its  full  legitimate  force  when  we 
suffer  It,  where  It  is  dear  and  uniform,  to 
8(dTe  in  its  own  &Tor  the  doubts  which  arise 
on  reading  the  Inatnimait  to  be  construed." 
Cooley,  Const  um.  84,  86. 

An  examination  of  the  cases  in  the  supreme 
court  of  the  United  States  will  disclose  the 
fact  that  long  usage,  contemporaneous  con> 
stmction,  and  practical  int^riwetatlon  have 
been  resorted  to  In  construing  statutes  and 
constitutiondl  provisions  «nly  to  ascertain 
the  meaning  of  technical  terms,  or  to  confirm 
a  construction  deduced  from  the  language  of 
the  instrument,  or  to  explain  a  doubtful 
phrase  or  expound  an  obscure  expreteion. 
€aldei-  r.  Bull,  8  DalL  386;  V.  8.  t.  Wilson, 
7  Pet  ISO;  Martin  t.  Hunter's  Lessee,  1 
Wheat  304;  Ck>hens  ▼.  Virginia,  6  Wheat 
284;  U.  8.  v.  Dickson,  15  Pet  141-161;  Prlgg 
T.  P«insylTtuila,  16  Pet.  588-622;  Cobley  t. 
Board  of  Wardens,  12  How.  29&-^15;  Hahn 
▼.  U.  8.,  107  V.  8.  402-406,  2  Sup.  Ct  494; 
Lithographic  Go.  v.  Barony,  111  V.  8.  63-S7, 
4  Sup.  Ot  279;  Brown  ▼.  U.  S.,  113  U.  8. 
568-671,  6  Sup.  Ct  648;  McPhers<Hi  7.  Black- 
er, 146  U.  8.  1-26,  18  Bup.  Ct  3.  In  U.  8.  ▼. 
Dickson,  Mr.  Jnntlce  Stoiy  said:  "The  con- 
struction given  by  the  treasury  department 
to  any  law  affecting  Its  arrangements  and 
concerns  is  certainly  entitled  to  great  re- 
spect SUB,  however,  if  It  is  not  in  con- 
formity to  the  true  intendment  and  pro- 
visions of  the  la'^i  it  cannot  be  permitted  to 
oondude  the  jtldgment  of  a  court  of  Justice. 
•  •  •  It  is  not  to  be  forgotten  that  ours  is 
a  govenunent  of  laws,  and  not  of  men,  and 
that  the  judicial  department  has  imposed  up- 
4m  It  by  the  constitution  the  solemn  duty  to 
Interpret  the  laws  In  the  last  resort;  and, 
however  disagreeaUe  that  duty  may  be  in 
cases  where  our  Judgment  shall  differ  from 
that  ot  o&er  high  functionaries,  it  is  not  our 
liberty  to  surrender  or  to  waive  It."  These 
observations  were  made  by  a  learned  Jurist 
with  respect  to  the  construction  of  statutes 
which  are  laws  subject  to  alteration  or  re- 
peal at  any  time  In  the  discretion  of  the  leg- 
islatlTe  department  of  the  government  They 
apply  with  Irresistible  fwce  to  the  ftmda- 
mental  instrument  of  government,— the  con- 
stitution,—the  supreme  and  Irresistible  pow- 
er to  make  or  imniake  which  (to  quote  the 
language  of  Chief  Justice  Marshall  In  Co- 
hens ▼.  Virginia)  "resides  only  in  the  whole 
body  of  the  people,  and  not  in  any  subdi- 
visions of  them." 

In  this  state  the  rule  of  construction  is 
stated  with  accuracy  and  discrimination  In 
State  T.  Kelsey,  44  N.  J.  Law,  1.  The  sub- 
ject Is  discussed  by  the  chief  Justice  In  his 
pinion,  (page  22,)  and  Mr.  Justice  Magle  in 
T-28A.no.2— 5 


his  disseBting  opinion,  (page  47,)  with  a  Cits^ 
tlon  of  autb^lties.  The  conclusion  reached 
by  the  court  is  stated  In  the  headnote  as 
follows:  "A  statute  of  uncertain  meaning, 
which  has  been  enforced  In  a  certain  sense 
for  a  long  series  of  years  by  the  diffwent 
departments  of  government,  will  be  Judicial- 
ly construed  in  that  sense."  The  majority 
<ft  the  court,  finding  the  language  of  the 
statute  broad  enough  to  embrace  the  mean- 
ing contended  for,  permitted  a  practical  con- 
struction of  It  to  that  effect  for  mnre  than 
GO  years  to  prevail.  The  subject  was  agolA 
brought  under  Judicial  decision  in  Ehgeman 
V.  State,  54  N.  J.  Law,  247,  23  Atl.  676.  The 
liuestlon  before  the  coTirt  In  that  instance 
was  the  constltutionaUty  of  au  act  of  the 
legislature  passed  in  1855,  making  Justices 
of  the  supreme  court  ex  officio  Judges  of  the 
court  of  common  pleas,  orphans'  ootart,  and 
court  of  quarter  sessions.  State  v.  Kelsqr 
was  cited  with  approbation  by  Mr.  Justice 
Van  Syckel  in  dellv^ng  the  opinion  of  the 
court.  But  it  will  be  observed  that  the 
learned  Judge,  on  page  252,  64  N.  J.  Law, 
and  page  677,  23  Atl.,  lays  particular  stress 
upon  the  fact  that  the  constitution  gave  the 
legislature  power  to  alter  or  abolish  all  these 
courts,  as  the  public  good  might  require; 
and  that  the  power  to  alter  or  abolish 
seemed  necessarily  to  imply  and  Carry  with 
It  authority  to  change  or  modify  the  strub- 
ture  of  the  court,  as  well  in  the  mode  of 
appointment  as  In  the'  number  of  Judges. 
The  learned  Judge  therefore  concluded  that 
the  power  of  the  legislature  over  the  contro- 
Torted  subject  was  unrestrained  by  the 
fundamental  law.  To  such  a  condition  of 
affairs  State  r.  Kelsey  was  properly  applied. 
Neither  of  these  precedents  can  be  Invoked 
as  Justifying  long  usage  or  practical  inter- 
pretation as  controlling  the  construction  of 
constitutional  or  statutory  law,  unless  nlidtf 
the  exceptional  circumstances  above  men- 
tioned. Nor  are  we  without  precedents  di- 
rectly affirming  the  domination  of  the  coii- 
stltutlon,  notwithstanding  long  usage  and 
.practical  construction  to  the  contrary,  and 
the  most  conclusive  arguments  ab  incon- 
venlentl.  I  refer  to  Scott  v.  Sandford,  19 
How.  893,  and  Hepburn  v.  Grlswold,  8  Wall. 
603.  In  the  first  of  these  cases  the  federal 
court,  in  1856,  decided  that  the  eighth  sec- 
tion of  an  act  of  congress  passed  in  1820, 
and  known  as  the  "Missoturi  Compromise 
Act,"  which  prohibited  slavery  in  all  that 
part  of  the  territory  ceded  by  BYance  und^ 
the  name  of  Louisiana,  lying  north  of  the 
line  of  36  degrees  and  30  minutes,  not  in- 
(iluded  within  the  limits  of  Missouri,  was  Un- 
constitutional and  rold;  notwithstanding  the 
fact  that  the  act  was  designed  as  a  final 
settlement  of  the  agitation  of  the  slavery 
question,  and  a  state  had  been  admitted  Into 
the  Union  imder  its  provisions,  and  that  con- 
gress, from  Its  first  session  down  to  the  year 
1848,  had  repeatedly  exercised  the  power' 
Which  was  dealed  by  that  decUlon;  and  no^ 
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withstanding  the  doctrine  of  a  practical  con- 
struction, continued  through  a  long  series  of 
years,  was  Inyolced  by  the  dissentient  judges. 
The  keynote  of  that  decision  is  expressed  by 
the  chief  Justice  (page  426)  in  these  words: 
"No  one,  we  presume,  supposes  that  any 
change  in  public  opinion  or  feeling  should 
induce  the  court  to  give  to  the  words  of  the 
constitution  a  more  liberal  construction  than 
they  were  intended  to  bear  when  the  Instru- 
ment was  framed  and  adopted.  Such  an 
argument  would  be  altogether  inadmissible 
in  any  tribunal  called  on  to  inter^vet  it  If 
any  of  its  provisions  are  deemed  unjust, 
there  Is  a  mode  prescribed  in  the  Instrument 
itself  by  which  It  may  be  amended;  but 
while  It  remains  imaltered  it  must  be  con- 
strued now  as  It  was  understood  at  the  time 
of  its  adoption.  It  is  not  only  the  same  In 
words,  but  the  same  in  meaning,  and  dele- 
•gB-teB  the  same  powors  to  the  government, 
and  reserves  and  secures  the  same  rights 
and  privileges  to  the  citizen;  and  as  long  as 
It  continues  to  exist  in  its  present  form  it 
speaks  not  only  In  the  same  words,  but  with 
the  same  meaning  and  intent  with  which  it 
spoke  when  it  came  from  the  hands  of  its 
frames,  and  was  voted  on  and  adopted  by 
the  people  of  the  United  States.  Any  otlier 
rule  of  '  construction  would  abrogate  the 
judicial  character  of  this  court,  and  make  it 
the  mere  reflex  of  the  popular  opinion  or 
passion  of  the  day."  Whatever  criticisms 
were  made  upon  the  result  of  this  decision 
or  its  policy  In  the  discussions  that  followed 
its  promulgation,  the  soundness  of  the  doc- 
trine of  the  supremacy  of  the  constitution 
whenever  invoked,  so  forcibly  expressed  by 
the  chief  justice,  has  never  l>een  denied  <x 
impugned.  In  Hepburn  -v.  Grlswold,  acts 
of  congress  passed  in  1862  and  1863,  making 
treasury  notes  of  the  United  States  a  legal 
tender  for  debts,  were  in  1869  declared  to 
be  unconstitutional.  This  decision  was  sub- 
sequently overruled  in  the  Legal  Tender 
Case,  12  Wall  457.  But  in  both  of  these 
cases  the  court  rested  its  opinion  on  the  lan- 
guage in  which  the  constitutional  grant  of 
power  to  congress  was  expressed.  In  the 
decision  of  the  latter  case,  Mr.  Justice 
Strong,  in  delivering  the  opinion  of  the 
court,  refers  to  the  situation  of  the  country 
at  the  time  these  acts  were  passed,  and  the 
great  business  .  derangement,  widespread 
distress,  and  rank  injustice"  that  would  re- 
sult If  these  acts  were  held  to  be  invalid; 
but  he  adds:  "The  consequences  of  which 
we  have  spoken,  serious  as  they  are,  most 
be  accepted  If  there  is  a  clear  incompatibil- 
ity between  the  constitution  and  the  legal 
tender  acts."  The  authority  of  congress  to 
pass  the  acts  in  question  was,  in  the  opin- 
ion of  the  court,  (pages  533,  534,)  deduced 
from  the  last  clause  of  the  eighth  section  of 
the  first  article  of  the  constitution  granting 
the  power  to  congress  to  make  ail  laws 
which  should  be  necessary  and  proper  for 
C^rrylog  into  execution  the  powers  l>7  the 


constitutloa  conferred  upon  congress.  "The 
means  or  instrumentalities  referred  to  in 
that  clause,  and  anthorized,"  it  is  said  by 
the  learned  judge  who  prepared  the.  opinion 
of  the  court,  "are  not  enumerated  or  de- 
fined. They  were  left  to  the  discretion  of 
congress,  subject  only  to  the  restrictions  that 
they  may  be  not  prohibited,  and  be  neces- 
sary and  proper  for  carrying  into  execution 
the  enumerated  powers  given  to  congress." 
Precedents  of  the  same  Import  are  numa-- 
ous  In  the  federal  and  state  courts.  I  have 
dted  Scott  V.  Sandford  and  Hepburn  t.  Oris- 
wold  fpr  the  reason  that  the  Interests  in- 
volved in  these  cases  gave  these  decisions 
a  conspicuous  place  in  the  domain  of  consti- 
tutional law. 

The  constitution  contains  the  pexva&ii&it 
will  of  the  people.  It  Is  paramount  to  the 
power  of  the  legislature,  and  can  be  revoked 
or  altered  only  by  the  power  which  created 
it  Popular  government  can  be  maintained 
only  by  upholding  the  constitution  at  all 
tiroes  and  on  all  occasions  as  It  was  when 
it  came  from  the  hands  of  the  people,  by 
whose  flat  it  was  estabUshed  as  the  funda- 
mental articles  of  government,  to  abide  un- 
til altered  by  the  authority  which  created  it 
To  adopt  the  language  of  Ohief  Justice  Bron- 
son  in  Oaidey  v.  Aspinwall,  3  N.  Y.  568: 
"There  is  always  some  plausible  reason  for 
the  latitudlnarian  constructions  which  are 
resorted  to  for  the  purpose  of  acquiring 
power;  some  evil  to  be  avoided,  or  some 
good  to  Ite  attained,  by  pushing  the  powers 
of  the  government  beyond  their  legitimate 
boundary.  It  is  by  yielding  to  such  influences 
tliat  constitutions  are  gradually  und^mined 
and  finally  overthrown.  •  •  *  One  step 
taken  by  the  legislature  or  the  judiciary  in 
enlarging  the  powers  of  the  government 
opens  the  door  for  anotho',  which  will  1>e 
sure  to  follow;  and  so  the  process  goes  on, 
until  all  respect  tor  the  fundamental  law  is 
lost,  and  the  powers  of  the  government  are 
just  what  those  in  authority  please  to  call 
them."  Within  the  domain  of  construction 
there  is  room  for  argument  and  discussion; 
nay,  even  tor  a  divergency  of  opinion;  but 
when  the  meaning  of  the  constitution,  Inter- 
preted by  its  letter  and  in  its  spirit,  is  as- 
certained, extraneous  considerations  are  of 
no  avail.  In  the  process  of  construction,  long 
usage  and  practical  interpretation  are  enti- 
tled to  great  weight  if  the  language  be  ol> 
scure  or  doubtful;  but  such  extraneous  con- 
siderations cannot  be  allowed  "to  abrogate 
the  text,"  or  "fritter  away  its  obvious 
sense."  I  have  already  said  that  on  a  con- 
struction of  the  words  of  the  constitutional 
provision  regulating  this  subject,  fortified  by 
the  policy  and  institutions  which  prevailed 
in  this  state  prior  to  the  framing  of  the  con- 
stitution, and  a  comparison  of  other  of  its 
provisions,,  the  constitutional  mandate  re- 
quires the  election  of  members  of  the  general 
assembly  by  the  legal  voters  of  the  counties, 
respectively,  and  that  the  division  of  counties 
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Into  assembly  districts,  and  the  distribution 
of  the  members  among  these  districts  lor 
the  purpose  of  electing  such  members,  are  in 
conflict  with  the  constitutional  mandate.  No 
<Hie  can  examine  the  legislation  on  this  sub- 
ject from  1871  to  the  present  time  and  con- 
t«nplate  the  results  without  realizing  the 
erlls  which  have  been  fostered  under  this 
system.  Relief  from  these  wrongs  through 
the  ballot  box  cannot  be  assured  if  the  ma- 
jority In  the  legislature  is  elected  by  a  minor- 
ity of  the  legal  voters  of  the  state.  Prece- 
dent has  been  followed  by  retaliation,  to  be 
repeated  from  time  to  time  as  supremacy  in 
the  legislature  has  passed  from  one  political 
party  to  the  othw.  For  this  condition  of 
affairs  the  only  remedy  is  by  a  return  to  con- 
stitutional methods.  If  it  be  that  the  Sec- 
tion of  members  of  the  general  assembly  In 
districts  furnishes  a  more  perfect  system  of 
popular  representation  In  thfe  popular  branch 
of  the  legislature,  the  change  devolves  upon 
the  people  who  made,  and  who  alone  can 
alter,  the  constitutional  method  of  electing 
these  representatives;  and  it  may  be  affirmed 
with  considerable  confidence  that  if  such  a 
power  be  conferred  npon  the  legislature  it 
will  be  accomiMUiled  with  qualifications  and 
conditions  that  will  secure  to  each  qualified 
voter  equality  In  the  election  of  represoita- 
tlves  as  nearly  as  may  be. 

The  remalaing  question  Is  whether  these 
proceedings  were  prematurely  Instituted,  the 
omtention  being  that  a  demand  and  refusal 
to  perform  a  duty  is  an  essential  prrarequl- 
tfte  to  an  application  for  a  mandamus  in  any 
case  and  und^  all  drcumstances.  There  is 
a  distinction  between  duties  of  a  public  na- 
ture and  duties  of  a  prtvate  nature  affecting 
only  the  rights  of  Individuals.  In  the  lat- 
ter class  of  cases,  demand  and  refusal  are 
held  to  be  necessary  as  a  condition  precedent 
to  relief  by  mandamus;  in  the  former  class, 
the  duty  being  of  a  public  nature,  there  Is 
not  the  same  necessity  for  a  literal  demand 
and  refnaaL  In  such  cases  the  law  Itself 
stands  In  lien  of  a  demand,  and  omisaion  to 
perform  the  required  duty  Is  equivalent  to 
a  refusal.  High,  Mand.  |  13.  To  postpone 
the  commencement  of  these  proceedings  un- 
til the  time  preceding  the  annual  Sections,  at 
whkdi  the  county  derk  and  the  deriis  of 
the  dties  and  townships  of  the  county  are 
required  to  perform  the  duties  devolved  up- 
on tbem  under  the  election  laws,  would 
effectually  prevent  th^  Institution  b^ng  evtt 
practically  of  any  avail.  The  testimony  of 
the  county  clerk  and  of  other  Section  officers, 
taken  under  this  rule,  makes  it  opparoit  that 
these  officials  Intend  to  conduct  elections  In 
the  county  under  the  act  of  1891,  until  other- 
wise directed,  so  long  as  that  act  Is  unre- 
pealed.  Indeed,  the  presumption  Is  not  to  be 
entertained  that  these  officers  would,  on  con- 
stitutional grounds,  disregard  the  act  of  legis- 
lation conforming  to  precedents  of  upwards 
of  20  years'  standing,  unless  the  Invalidity  of 


the  act  be  first  Judicially  determined.  In  Mc- 
Pherson  v.  Blacker  the  writ  was  allowed  on 
the  answer  of  the  secretary  of  state  denying 
that  he  had  refused  to  give  the  notice  of  elec- 
tidn  required  by  the  petition  for  the  writ, 
but  averring  that  he  intended  to  give  no- 
tices under  the  law  the  constitutionality  of 
which  was  assailed,  as  will  appear  by  the 
report  of  the  case  In  146  U.  8.  3,  IS  Sup.  Ct 
3.  The  rule  to  show  cause  should  be  made 
absolute  for  a  peremptory  mandamus  com- 
manding that  all  future  general  elections 
for  members  of  the  general  assembly  In  the 
county  of  Essex  shall  be  so  conducted  that 
such  members  shall  be  voted  for  through- 
out the  county  as  prayed  for  by  the  relators. 
To  this  detent  the  rule  to  show  cause  is 
made  absolute,  without  costs. 

REED  and  LIPPINCOTT,  JJ.,  concur  In 
this  opinion. 


(SI  N.  J.  a.  nz) 

BOWBN  V.  LINCOLN  BLDO.  &  LOAN 
ASS'N  OF  JERSEY  CITY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Dec.  6,  1893.) 

BniLDiMQ  Aim  Loan  Absociatioks  —  Chasoino 
Membebs  FREHruM  roB  Loam  —  Knfobgino 
Fixes. 

1.  A  corporation  organized  under  the  build- 
ing and  loan  association  act  (Revision,  p.  92, 
and  Siyip.  Revision,  p.  68)  may  lawfully  charge 
one  of  its  members  a  premium  for  a  loan  made 
to  him. 

2.  If  the  borrowing  member  agrees  that  the 

ftreminm  shall  be  deducted  from  the  sum 
oaned,  and  the  balance,  only,  be  paid  to  him 
in  cash,  and  that  he  will  pay  Interest  on  the 
whole  sum  loaned,  such  agreement  la  valid. 

3.  Fines  imposed  by  the  association  upon 
its  members  for  defaults  in  payment  of  dues 
and  interest  cannot  be  collected  by  foreclosure 
of  the  mortgage  given  to  secure  payment  of  a 
sum  borrowed,  or  of  dues  and  interest,  unless 
the  parties  have  agreed  that  the  fines  may  be 
so  collected. 

4.  If  the  constitution  and  by-laws  of  the 
association  provide  for  imposing  fines  on  de- 
faulting members  as  personal  obligations  only, 
then  the  fact  that  the  constitution  and  by-laws 
are  referred  to  In  the  bond  or  mortgage  as 
being  made  part  of  it  will  not  be  sufficient  to 
KuAee  the  mortgage  a  security  for  payment  of 
fines. 

(Syllabus  by  the  (3ourt) 

Appeal  frcMn  court  of  chancery. 

Bill  by  the  lincoln  Building  &  Loan  As- 
sociation of  Jersey  CHty  against  .  Matthew 
Bowen,  assignee,  to  foreclose  a  mortgage. 
There  was  a  decree  for  complainant,  and 
defendant  appeals.     Modified. 

The  following  is  the  opinion  of  VAN 
FLEET,  V.  C,  In  the  court  below: 

"That  part  of  the  contract  which  mnst  be 
considered  in  deciding  the  questions .  raised 
in  this  case  is  expressed  substantially  In 
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these  'words:  'The  obligora  shall  well  and 
truly  pay  to  the  complainant  |8,000,  In  the 
manner  following:  By  the  payment  of 
dues  of  twenty-five  cents  per  we^,  on  the 
first  and  third  Tuesdays  of  each  month,  on 
each  of  the  forty  shares  of  the  fifth  series  of 
the  capital  stock  of  the  association  owned 
by  the  obligors,  diu-lng  the  period  of  this 
loan,  together  with  the  Interest  on  $8,000, 
to  be  computed  from  the  date  thereof,  at 
the  rate  of  sis  per  centum  per  annum,  pay- 
able as  follows:  At  th'e  expiration  of  three 
months  from  the  date  thereof  o&  the  whole 
principal  sum,  and  at  the  expiration  of  each 
succeeding  three  months  on  the  amount  of 
the  principal  found  to  be  due  at  the  begin- 
ning thereof,  after  deducting  all  previous 
payments  made  on  account  of  the  principal, 
being  the  amount  of  dues  paid  on  the  forty 
shares  during  said  three  months,  as  provided 
for  by  the  constitution  and  by-laws  of  the 
association,  which  have  been  duly  assented 
to  by  the  obligors,  and  made  a  part  there- 
of.' 

"My  conclusions  on  the  questions  raised 
are: 

"1.  The  complainant  has  a  right  to  collect 
reasonable  fines  for  nonpayment  of  dues. 
Association  v.  Stephens,  26  N.  J.  Bq.  351.  I 
doubt  whether  the  fine  originally  imiwsed 
was  reasonable,  but  compltdnant  has  re- 
duced it  one-half.  Such  reduction  I  think 
makes  it  reasonable. 

"2.  The  complainant  has  a  right  to  recover 
fines  for  the  nonpayment  of  dues  as  part 
of  the  debt  secured  by  Its  mortgage.  The 
constitution  and  by-laws  of  the  association 
are,  by  express  words,  made  a  part  of  the 
contract,  so  that  the  rights  and  obligations 
of  the  parties  in  this  respect  stand,  in  point 
of  law,  precisely  as  they  would  have  stood 
If  that  part  of  the  constitution  giving  power 
.to  impose  fines  had  been  Incorporated  in  the 
bond.  The  bond  in  Union  Bldg.  Loan 
Ass'n  V.  Masonic  Hall  Ass'n,  20  N.  J.  Eq. 
388,  881,  provided  that  the  obligor  should 
pay  Ihterest,  together  with  all  fines  that 
may  have  been  Incurred  under  the  provisions 
of  the  constitution;'  and  Chancellor  Bun- 
yon  held  that  the  fines  constituted  a  part  of 
the  debt  secured  by  the  mortgage.  As  In 
this  case  the  constitution  Is  made  a  part  of 
the  contract,  the  bond  must  be  read  as 
though  it  contained  an  express  provision 
that  fines  imposed  for  the  nonpayment  of 
dues  should  be  considered  a  part  of  the  mort- 
gagor's debt 

"3.  The  case  just  dted  decides  that  fines 
incurred  subsequently  to  the  commencement 
of  the  suit  to  foreclose  are  recoverable. 
That  decision  is.  In  my  judgment,  clearly 
right,  and  it  will  be  followed  in  this  case. 

"4;  I  am  unable  to  see  how  that  provision 
of  the  constitution  which  confers  power  to 
impose  a  fine  for  nonpayment  of  interest 
can  be  enforced  in  this  case.   This  provision 


first  declares  that  a  shareholder,  for  neglect- 
ing to  pay  his  weekly  dues  as  they  become 
payable,  shall,  for  -  each  such  neglect,  pay 
a  fine  of  five  cents  on  each  share  of  stock; 
held  by  him,  and  then  adds,  'and  a  like  sum 
on  interest  due  on  each  share  Iwrrowed  on.' 
The  Important  words  are  'on  Interest  due 
on  each  share.'  Under  the  contract  no  inters 
est  could  become  due  on  each  share,  or  on 
the  money  loaned  on  each  share.  The  ob- 
ligors made  no  contract  to  pay  interest  on 
several  distinct  loans,  or  to  pay  Interest  on 
the  specific  sum  loaned  on  each  share  of 
stock  they  held;  on  the  contrary,  tbelr  ob- 
ligation, as  expressed  on  their  bond,  is  to 
pay  interest  evMy  three  months,  first  on  the 
whole  sum  of  $8,000,  and  then  subsequently 
on  such  part  thereof  as  shall  not  have  been 
paid  by  the  payment  of  the  dues  on  their 
stock.  A  fine  can  only  be  imposed  for  a  de- 
fault in  duty  or  obligation.  As  I  understand 
the  terms  of  the  bond  in  this  case,  noi  d»i 
fault  in  the  payment  of  interest,  of  the  kind 
contemplated  by  the  constitution,  can  occur 
under  this  bond.  The  fines  for  nonpayment 
of  Interest  sought  to  be  recovered  In  this 
case  must  be  disallowed,  for  the  reason  that, 
under  a  contract  like  that  which  the  obligors 
have  made,  no  power  to  impose  fines  for 
nonpayment  of  interest  is  conferred  by  the 
constitution. 

"5.  The  obligMS  in  this  case  bid  ofiF  a  loan 
of  18,000  at  a  premium  of  91,000.  The  com- 
plainant subsequently  advanced  $7,000,  and 
took  a  mortgage  for  $8,000.  Transacting  the 
business  In  this  way,  it  is  claimed,  made  this 
mortgage  usurious  to  the  extent  of  $1,000,  op 
at  least  that  no  Interest  is  recoverable  on 
the  $1,000  agreed  to  be  paid  as  premium.  I 
understand  the  law  of  this  state  to  be  firmly 
settled  the  other  way.  The  statute  expressly 
authorizes  all  corporations  like  the  com- 
plainant to  take  a  premium  for  priority  of 
loan,  and  declares  that  no  premium  so  taken 
shall  be  deemed  to  be  usurious.  Bupp.  Re- 
vision, "70.  In  Association  v.  Gonover,  14 
N.  J.  Eq.  218,  it  appeared  that  a  loan  of  $2,- 
000  was  sold  for  a  premium  of  10  p» 
centum,  $1,800  was  advanced  in  cash,  and 
a  mortgage  given  for  $2,000.  Chancellor 
Oreen  held  the  transaction  to  be  valid,  and 
gave  the  complainant  a  decree  for  $2,000, 
with  all  the  arrearages  of  interest  This 
case,  on  this  point,  was  approved  on  appeal 
by  the  court  of  err6r8  and  appeals  in  Her- 
bert V.  Association,  17  N.  J.  Bq.  487,  604, 
and  was  followed  by  the  court  In  Associa- 
tion V.  Purey,  47  N.  X  Eq.  410,  20  Ati.  890. 
Mortgages  given  for  the  premium,  as  well  a« 
the  money  actually,  advanced,  were  held 
to  be  valid  by  Chancellor  Williamson  in 
Association  v.  Vandervere,  11  N.  J.  Eq.  382, 
and  by  Chancellor  Runyon  in  Association  ▼.  • 
Brown,  29  N.  J.  Eq.  121.  These  cases  settle 
the  question  attempted  tO'  be  raised  finally, 
so  far  as  tiiia  court  la  concerned.   The  $1,- 
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000  agreed  to  be  paid  as  a  premium  con- 
stitates  a  jiart  of  the  debt  secured  by  the 
complainant's  mortgage,  and  carries  Interest 
from  the  date  of  the  mortgage. 

"Q.  The  remaining  question  is,  Is  the  com- 
plainant entitled  to  recover  Interest  on  such 
part  of  the  money  secured  by  the  mortgage 
as  was  not  passed  over  to  the  mortgagors 
at  or  before  the  delivery  of  the  mortgage, 
and  as  was  not  retained  by  the  mortgagee 
In  hand  Idle?  To  illustrate:  The  mortgage 
was  delivered  Se«>temb»  3,  1891.  |1,016 
of  the  $8,000  was  not  passed  over  to  the 
mortgagors  until  January  6,  1892,— more 
than  four  months  after  the  delivery  of  the 
mortgage.  In  the  mean  time  the  $1,016  was 
not  in  the  treasury  of  the  complainant,  nor 
anywhere  else.  As  between  the  parties  dur- 
ing this  intHral,  it  had  no  existence;  neither 
liad  it  I  know  of  no  principle  of  law  or 
justice  which  will  allow  interest  to  be  re- 
covered under  such  a  state  of  facts.  To  al- 
low it  to  be  recovered,  we  would  have  to 
treat  a  thing  as  a  fact  which  we  knew  to  be 
a  fiction,  and  not  a  fact  On  the  $7,000,  in- 
terest will  only  be  allowed  from  the  time  It 
was  actually  passed  over." 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  DIXON,  J.; 

The  bill  in  this  ease  was  filed  to  foreclose 
a  m<x1:gage  on  lands  in  Jersey  City,  securing 
a  bond,  of  which,  with  an  assignment  of 
ntodi  indorsed  thereon,  the  following  Is  a 
copy: 

"Know  all  moi  by  these  presents,  that 
.we,  Bertrand  L.  dark,  of  Jersey  City,  coun- 
ty of  Hudson  and  state  of  New  Jersey,, and 
Jc^in  Z.  Demarest,  of  Closter,  county  of 
Bergen,  state  of  New  Jersey,  are  held  and 
firmly  bound  unto  the  Lincoln  Building  and 
Iioan  Association  of  Jersey  City,  a  body  cor- 
porate of  the  state  of  New  Jersey,  in  the  sum 
of  sixteen  thousand  doUars,  (f  16,000.00,)  law- 
ful money  of  the  United  States  of  America, 
to  be  paid  to  the  said  association,  its  suo- 
cessors  or  assigns,  tor  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,,  executors,  and  administrators, 
Jointly  and  severally,  firmly  by  these  iH-es- 
ente.  Sealed  with  our  seala  Dated  the 
fourth  day  of  August  one  thousand  eight 
hundred  and  nlnety-eoe.  The  condition  of 
Uie  above  obligation  la  such  that  if  the  above 
bonnden,  Bertrand  L.  Clark  and  John  Z. 
Demarest,  their  heirs,  executors,  or  admin- 
istrators, shall  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  above-named  association, 
its  successors  or  assigns,  the  Just  and  full 
sum  of  eight  thousand  dollars,  ($8,000.00,)  in 
the  manner  following,  vie.:  By  the  payment 
of  dues  of  twenty-five  (25)  cents  per  we^ 
on  the  first  and  third  Tuesday  of  each  month, 
on  each  of  the  forty  (40)  shares  of  the  fifth 
series  of  the  capital  stock  (rf  said  associsr 
tton  owned  by  said  Clark  and  Demarest,  and 
stMding  in  their  names  on  the  books  of 


said  association,  and  assigned  to  It  as  col- 
lateral security  for  the  payment  hereof,  and 
on  which  this  loan  is  based,  during  the  pe- 
riod of  this  loan,  together  with  Interest  on 
said  sum  of  eight  thousand  dollars,  ($8,000.00,) 
to  be  computed  from  the  date  hereof,  at 
the  rate  of  six  per  cent  per  annum,  and  pay- 
able as  follows:  At  the  explratloa  of  three 
months  from  the  date  hereof,  on  the  whole 
principal  sum  aforesaid,  and,  at  the  expira- 
tion of  each  succeeding  three  mouths,  on  the 
amount  of  said  principal  found  to  be  due  at 
the  beginning  thereof,  after  deducting  all 
previous  payments  made  on  account  of  said 
principal,  being  the  amount  of  dues  paid  on 
said  forty  (40)  shares  during  said  three 
months,  as  provided  for  by  the  constitntion 
and  by-laws  of  said  association,  which  have 
been  duly  assented  to  by  said  obligws,  and 
made  a  part  hereof,  without  any  fraud  or 
other  dday,— then  the  above  obligation  to  be 
void;  otherwise,  to  remain  in  fall  force  and 
Tirtue:  provided,  however,  that,  when  the 
funds  ot  said  association  of  said  fifth  series 
shall  equal  two  hundred  dollars  per  share 
over  and  above  aU  liabilities  of  the  associa- 
tion, no  further  payments  shall  be  required 
hereon,  except  arrearages,  if  any,  and  there- 
upon a  proper  satisfaction  piece  for  the  can- 
cellation hereof,  and  of  the  mortgage  given 
to  secure  this  bond,  shall  be  duly  executed 
and  delivered  to  said  obligors,  their  heirs, 
executors,  administrators,  or  assigns,  and 
said  forty  (40)  shares  shall  thereupon,  also, 
be  canceled.  And  it  is  hereby  expressly 
agreed  that  should  any  default  be  made  in 
the  payment  of  said  interest,  or  any  cX  said 
dues  or  installments  on  said  shares,  or  of 
any  part  thereof,  on  any  day  whereon  the 
same  is  made  payable,  as  above  expressed, 
or  should  any  tax,  assessment  water  rent,  or 
other  municipal  or  governmental  rate,  charge, 
imposition,  or  lien,  be  hereafter  Imposed  or 
acquired  upon  the  premises  described  in  the 
mortgage  accompanying  this  bond,  and  be- 
come due  .and  payable,  and  should  the  said 
interest,  or  any  of  said  dues  or  Installments 
on  said  shares,  remain  unpaid  and  in  arrear 
for  the  space  of  six  (6)  months,  or  said  tax, 
assessment,  water  rent,  or  other  municipal 
or  governmental  rate,  charge,  imposition,  or 
lien,  or  any  or  either  of  them,  remain  un- 
paid and  in  arrear  for  the  space  of  three 
months,  or  should  -the  said  obligors  refuse 
or  neglect  for  ten  (10)  days  after  demand  to 
produce  and  exhibit  to  the  obligee  the  vouch- 
ers showing  the  payments  of  such  tax,  as- 
sessment water  rent  or  other  lien  due  and 
payable,  then  and  from  thenceforth,  that  Is 
to  say,  after  the  lapse  or  expiration  of  either 
of  the  said  periods,  as  the  case  may  be,  the 
aforesaid  principal  sum -of  eight  thousand 
doUars,  ($8,000.00,)  at  the  balance  thereof 
remaining  unpaid,  with  all  arrearage  of  tor 
terest  thereon,  shall,  at  the  option  of  tiM 
said  assod^tloB  or  its  legal  representaavesi 
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become  and  be  due  and  payable  immediately 
thereafter,  although  the  period  first  above 
limited  for  the  payment  thereof  may  not 
then  have  expired,  anything  hereinbefore  con- 
tained to  the  contrary  thereof  in  any  wise 
notwithstanding.  Bertrand  L.  Clarlc  [L.  S.] 
John  Z.  Demarest  [L.  S.]  Sealed  and  de- 
livered in  presence  of  WiUiam  O.  Cudllpp. 

"For  value  received,  we,  Bertrand  L.  Claris 
and  John  Z.  Demarest,  the  witlUn-named  ob- 
ligors, do  hereby  assign,  transfer,  and  set 
over  unto  the  Lincoln  Building  and  Loan 
Association  of  Jersey  City  the  forty  (40) 
shares  of  the  fifth  series  of  stock  held  by 
ua  in  said  association  as  collateral  security 
for  the  payment  of  the  debt  mentioned  in 
the  within  bond.  And  in  case  of  default  In 
payment  of  the  dues,  interest,  cost  of  insur- 
ance, or  taxes  upon  premises  mortgaged  to 
the  association,  or  fines  for  nonpayment  of 
same,  we  hereby  authorize  said  association 
to  make  sale  of  said  forty  shares  of  stock 
at.  auctl<»i,  at  any  general  meeting  there- 
after, and  In  our  names  to  make  and  execute 
a  transfer  of  said  forty  shares  of  stock  to  the 
purchaser  of  same,  applying  the  proceeds 
of  said  sale  to  payment  of  said  loan.  And, 
further,  we  do  hereby  Sect  to  treat  all 
past  and  future  payments  of  dues  on  said 
Btodc  as  credits  on  the  within  bond  and 
"mortgage  accompanying  the  same,  and  au- 
thorize and  direct  the  officers  of  said  as- 
sociation to  so  appropriate  and  credit  the 
same.  Witness  our  hands  and  seals  this 
fourth  day  of  August,  A.  D.  1891.  Bertrand 
L.  Clark.  [L.  S.]  John  Z.  Demarest  [L.  S.] 
Sealed  and  delivered  in  the  presence  of  Wil- 
liam C.  Cudllpp. 

"Certificate  of  Stock.  Lincoln  Building 
and  Loan  Association  of  Jei-sey  City.  Ber- 
trand Tu  dark  and  John  Z.  Demarest  are 
entitled  to  forty  shares  of  the  fifth  series 
of  capital  stock  of  the  Lincoln  Building 
and  Loan  Association  of  Jersey  City,  the  par 
value  of  which  is  two  hundred  dollars,  sub- 
ject to  the  by-laws  and  constitution  of  the 
association.  Not  transferable,  except  on  the 
books  of  the  association.  Thos.  R.  Lewis, 
Secretary.  Arch.  McArthur,  Vice  Presi- 
dent" 

The  complainant  Is  a  corporation  organ- 
ized under  "An  act  to  encourage  the  es- 
tablishment of  mutual  loan,  homestead  and 
building  associations,"  approved  April  9, 
1875,  (Revision,  p.  92.)  The  eighth  section 
of  this  act,  as  amended  February  29,  1876, 
(Supp.  Revision,  p.  69,)  provides  for  invest- 
ing the  funds  of  such  associations  In  loans 
to  the  members,  and  declares  that  no  pre- 
mium given  for  priority  of  loan  shall  be 
deemed  to  be  usurious.  The  case  shows  that 
Clark  and  Demarest,  the  obligors  in  above 
bond,  were  members  of  the  association,  hold- 
ing 40  shares  of  stock  therein,  and  that 
<m  August  4,  1891,  they  agreed  to  borrow 
Ot  the  association  18)000,  and  to  pay,  for 


obtaining  such  loan  in  advance  of  other 
members,  a  premium  of  $1,000.  In  pursu- 
ance of  such  agreement,  the  association 
paid  to  Clark  and  Demarest  $7,000  in  cash, 
and  they  gave  to  the  association  the  bond 
and  the  assignment  of  stock  alMve  set  out, 
and  the  mortgage  in  question.  Subsequent- 
ly, they  failed  to  pay  the  dues  and  Interest 
required  by  the  condition  of  the  bond,  and 
after  they  had  been  in  default  for  six 
months  this  suit  was  brought  for  the  re- 
covery of  the  balance  of  the  $8,000  and 
Interest,  and  of  flnef  Imposed  by  the  as- 
sociation, under  its  constitution  and  by-laws, 
for  nonpayment  of  dues  and  interest  The 
defendant,  Bowen,  is  the  assignee  of  Clark 
and  Demarest  nndbr  the  Insolvent  debtors' 
act 

James  R.  Bowen,  for  appellant   William 
0.  Cudllpp,  for  appellee. 

DIXON,  J.,  (after  stating  the  facts.)  The 
first  objection  made  by  the  appellant  to  the 
decree  below  is  that  interest  was  allowed 
to  the  complainant  on  the  sum  of  $8,000; 
the  appellant  insisting  that  as  only  $7,000 
were  advanced  in  cash.  Interest  should  be 
reckoned  only  on  that  prlncipaL  The  an- 
swer to  this  contention  Is  that,  in  efTect  the 
sum  of  $8,000  was  paid  to  the  obligors,  and 
their  contract  calls  for  interest  on  that  sum. 
Their  agreement  with  the  association  was  to 
borrow  $8,000  and  to  pay  therefor  a  premium 
of  $1,000.  By  force  of  the  statute,  the  agree- 
ment to  pay  a  premium  was  made  legaL 
Astoclatlon  v.  Marsh,  29  N.  J.  Law,  225; 
Association  v.  Brown,  29  N.  J.  Eq.  121.  M, 
in  exact  performance  of  its  agreement,  the 
association  had  paid  $8,000  to  the  obUgoiS, 
and  had  received  therefor  the  present  bond, 
no  question  could  have  been  raised  as  to  the 
propriety  of  the  stipulation  for  interest  on 
the  $8,000;  but  the  obligors  would,  besides, 
have  owed  the  association  the  premium  of 
$1,000,  and  this  debt  they  must  at  once  have 
discharged  by  paying  that  sum  to  the  asso- 
ciation. Such  a  payment  would  not  have 
affected  the  obligations  of  their  bond,  and 
would  have  left  only  $7,000  in  their  hands. 
The  payment  by  the  association  of  $7,000 
cash,  and  Its  release  of  the  borrowers  from 
the  duty  of  paying  the  premium,  were  an. 
equivalent  for  the  exact  performance  ot  their 
mutual  obligations;  and  the  validity  of  the 
stipulation  in  the  bond  for  payment  of  inter- 
est on  the  $8,000  is  not  impaired  by  such  a 
change  in  the  mere  form  of  the  transaction. 
Association  v.  Conover,  14  N.  J.  £q.  219; 
on  appeal,  17  N.  J.  Bq.  497,  504.  Counsel  for 
the  defendant  refers  ns  to  cases  in  other 
Jurisdictions  where  it  has  been  held  that 
what  U  described  as  Interest  upon  the  pre- 
mium cannot  be  collected.  But  w6  think  it 
dear  that,  when  the  statute  gives  the  parties 
'a  right  to  agree  upon  a  premium  for  a  loan 
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without  restriction,  they  bare  a  right  to 
agree  that  tlie  premium  shall  consist  of  a 
sum  payable  presently  out  of  the  amonirt 
loaned,  or  of  a  sum  payable  In  the  future, 
with  Interest  meanwhile,  or  without  interest, 
and  that  it  is  for  the  courts  simply  to  give 
effect  to  thetr  agreement  In  the  case  now 
before  as,  the  contemporaneous  acts  of  the 
parties  prove  that  the  premium  agreed  upon 
was  the  dlfTerence  between  $7,000  advanced 
at  once  by  the  association,  and  the  sums  due 
from  the  obligors  tinder  their  bond.  That 
pmnliun  can  be  secured  to  the  association 
only  by  enforcing  the  bond  according  to  its 
terms.    This  objection  cannot  prevail. 

The  next  objection  is  to  the  allowance  of 
Ones  as  a  part  of  the  mortgage  debt.  It  is 
not  necessary  for  us  to  consider  whether  the 
association  can  lawfnUy  impose  fines  upon 
Its  members  for  nonpayment  of  dues  ot  in- 
terest.  Assuming  that  It  may,  we  are  to  de- 
cide whether  such  fines  constitute  part  of  the 
debt  secured  by  the  mortgage,  and  that  must 
be  determined  by  the  agreement  of  the  par- 
ties. On  recurring  to  the  bond,  it  will  be 
seen  that  It  provides  for  the  payment  of  only 
dues  and  interest,  or,  in  default  thereof,  of 
l^indpal  and  interest.  Similarly,  the  assign- 
ment of  stock  was  made  "as  collateral  se- 
curity for  the  payment  of  the  debt  mentioned 
in  the  bond,"  and  required  the  proceeds  of 
sale  to  be  applied  to  the  "payment  of  said 
loan;"  and,  although  this  assignment  made 
the  nonpayment  of  fines  one  of  the  grounds 
for  selling  the  stock,  it  pledged  the  stock  only 
for  the  purpose  above  stated.  It  is  plain 
that  neither  of  these  Instruments  provides  for 
the  payment  of  fines.  In  express  terms.  But 
tt  is  claimed  that  such  a  provision  is  implied 
In  that  clause  of  the  bond  which  refers  to  tiie 
oonstitntion  and  by-laws  of  the  association 
as  being  assented  to  by  the  obligors,  and 
made  part  of  the  bond.  A  like  clause  ap- 
pears in  the  mortgage.  If  the  constitution 
and  by-laws  declared  that  fines  should  be 
collected  out  of  the  proceeds  of  sale  of  prop- 
trtj  pledged  to  secure  a  loan  made  to  the 
member  in  default,  then,  perhaps,  this  clause 
wonld  Justify  the  decree  now  before  ua.  But 
they  do  not  The  first  section,  under  the 
title  "Fines,"  merely  provides  that  share-' 
holders  shall  pay  fines  for  defaults.  The 
second  section,  under  the  title  "Transfer," 
declares  that  no  share  shall  be  transferred 
until  the  transferee  shall  have  assumed  all 
the  obligations  of  the  original  shareholder. 
If  this  Includes  fines  previously  imposed,  it 
shows  that  they  are  not  to  be  paid  out  of  the 
proceeds  of  sole  of  stock,  but  are  to  remain 
as  merely  personal  debts  of  the  shareholder. 
There  can  be  found  in  the  constitution  and 
by-laws  nothing  evincing  an  intention  to 
make  fines  a  lien  either  on  stock  or  on  prop- 
erty mortgaged  for  loans.  This  reference  In 
the  bond  and  mortgage  to  the  constitution 
and  by-laws;  when  read  with  its  context,  can 


be  fairly  Interpreted  only  as  applying  to  the 
mode  In  which  the  principal  of  the  bond  is  to 
be  satisfied  by  'the  payment  of  dues.  Such 
is  Its  apparent  meaning,  and  It  cannot  be  ex- 
tended further,  by  construction,  without 
holding  that  it  embraces  every  possible  duty 
of  the  obligors  as  members  of  the  associa- 
tion. So  broad  a  construction  Is  unwarrant- 
ed. We  think  there  Is  nothing  in  the  con- 
tract under  which  the  payment  of  fines  can 
be  enforced,  in  the  present  suit  In  this  re- 
spect the  case  resembles  Association  v.  Steph- 
ens, 26  N.  J.  Bq.  351,  354.  The  decree  be- 
low shotild  be  modified  by  eliminating  from 
it  the  amount  allowed  for  flnea. 


(«  N.  J.  B.  Et) 

NATIONAL  DOCKS  &   N.  3.  JUNCTION 
CONNECTING  BY.  CO.  v.  PENNSYL- 
VANIA R.  CO.  et  aU 

(Conrt  of  Chancery  of  New  Jersey.     Dee.  22, 
189a) 

Removal  or  Causks— Siversb  CmzENSHip — Sep- 

ABABLB  CONTKOVERST — PlEADINOB. 

1.  On  an  application  to  remove  a  suit  from 
a  state  court  to  the  circnit  conrt  of  the  United 
States,  the  state  court  is  not  required  to  let 
go  its  Jurisdiction  until  a  case  is  made  whirJk, 
upon  its  face,  shows  that  the  defendant  claim- 
ing the  right  to  remove  can  remove  tiie  suit 
as  a  matter  of  right. 

2.  The  decision  of  a  conrt  of  general  juris- 
diction, acting  within  the  scope  of  its  power, 
has  inherent  in  it  such  conclusive  force  that  it 
cannot  lie  challenged  collaterally;  and  such  de- 
cision also  conclusively  binds  all  parties  em- 
braced in  it,  unless  on  objection  made  to  such 
court  itself,  or  in  a  course  of  direct  appellate 
procedure. 

3.  To  justify  the  removal  of  a  suit  from  a 
state  court  to  the  circnit  court  of  the  United 
States  oq  the.  .ground  of  a  separate  contro- 
versy between  citizens  of  different  state^  there 
must  he  a  controversy  which  is  wholly  be- 
tween the  plaintiff  and  the  defendant  seeking 
to  remove,  and  which  is  capable  of  being 
finally  determined  t>etween  them,  and  com- 
plete relief  afforded,  as  to  the  separate  cause 
of  action,  without  the  presence  of  others  origi- 
nally made  parties  to  the  suit 

4.  On  an  application  to  remove,  the  alle- 
gations of  the  complainant's  bill  must  be  oon- 
sidered  as  confessed. 

5.  In  deciding  whether  or  not  a  separable 
controversy  exists  between  the  plaintiff  and  the 
defendant  claiming  the  right  to  remove,  the 
cause  of  action  alleged  in  the  plaintiff's  plead- 
ing must  be  accepted  as  &e  only  criterion  of 
the  decision;  and  if  it  is  there  alleged  that 
the  cause  of  action  is  joint  and  if  it  appears 
that  some  of  the  defendants  are  dtizens  of 
the  same  state  with  the  plaintjff.  It  must  be 
held  that  the  suit  is  not  removaDleu 

(SyUabns  by  the  Conrt) 

Bill  by  the  National  Docks  A  New  Jersey 
Junction  Connecting  Railway  Company 
against  the  Pennsylvania  Railroad  Company 
and  the  United  New  Jersey  Railroad  &  Ca- 
nal Company.    Heard  on  application  by  de- 
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fend&nts  to  remore  the  action  to  the  tTnlted 
States  circuit  court.    Apidlcatlon  denied. 

James  B.  Vredenburgh  and  Joseph  D. 
Bedle,  for  Pennsylvania  Railroad  Ck>mpany. 
Charles  L.  Corbin  and  John  R.  Emery,  for 
complainant. 

VAN  FLRIsr,  V.  O.  The  parties  to  this 
suit,  both  complninant  and  defendant,  are 
r.illroad  corporations.  The  complainant  was 
organized  rmier  the  general  railroad  law 
of  this  state,  and  is  a  citizen  of  this  state. 
The  Pennsylvania  Railroad  Company  was 
created  a  corporation  by  the  legislature 
of  Pennsylvania,  and  is  a  citizen  of  that 
state;  and  the  United  New  Jersey  Rail- 
road &  Canal  Company  was  created  a  cor- 
poration by  the  legislature  of  this  state,  and 
is  a  citizen'  of  this  state.  Several  years 
ago  the  United  New  Jersey  Railroad  &  Ca- 
nal Company  leased  its  railroads  and  other 
property  to  the  Pennsylvania  Railroad  Com- 
pany for  999  years,  subject  to  the  payment 
of  kn  annual  rent  of  nearly  $2,000,000.  with 
a  right  of  re-entry  in  ca^e  the  lessee  made 
default  in  the  payment  of  the  rent  reserved 
for  90  days,  or  failed  to  perform  any  other 
covenant  of  the  lease.  Recently,  the  com- 
plainant has  acquired  a  right,  against  both 
defendants,  to  construct  Its  railroad  jnder 
and  across  the  railroad  of  'the  defendants. 
For  such  right,  It  Is  alleged  that  Just  com- 
pensation has  been  made  in  a  manner  au- 
thorized by  law.  After  Just  compensation 
had  been  made,  the  complainant  attempted 
to  construct  the  crossing,  which  It  bad  ac- 
quired a  right  to  construct,  and  thereupon 
both  defendants,  as  It  IB  alleged,  by  certain 
acts  and  omissions,  prevented  the  complain- 
ant from  constructing  the  crossing.  This 
suit  was  then  brought  to  obtain  an  Injunc- 
tion prohibiting  the  defendants  from  further 
preventing  the  construction  of  the  crossing, 
and  also.  If  necessary,  for  the  appointment 
of  a  manager  to  regulate  the  use  of  the  ease- 
ment which  Is  held  by  the  parties  in  com- 
mon. The  Pennsylvania  Railroad  Company 
now  claims  the  right  to  remove  this  suit  to 
the  circuit  court  of  the  United  States  on  two 
grounds:  First,  because  Its  determination 
Involves  the  decision  of  a  question  arising 
under  the  constitution  of  the  United  States; 
and,  second,  because  the  suit  embraces  a 
controversy  which  Is  wholly  between  It  and 
the  complainant,  and  which  can  be  fully  de- 
termined, as  between  theifl,  without  the 
presence  of  the  United  New  Jersey  Ralhroad 
&  Canal  Company.  To  effect  such  removal, 
a  petition  and  bond  have  been  presented. 
The  complninant  denies,  however,  that  the 
suit  is  removable,  and  Insists  that  it  has  the 
right  to  have  the  suit  proceed  here  precise- 
ly as  though  no  effort  to  remove  it  had  been 
made.  The  complainant  has  a  right  to 
h&ve  the  question  thus  raised  decided  by 


this  boart,  toe  It  Is  settled,  by  repeated  deci- 
sions of  the  supreme  court  of  the  United 
States,  that  the  state  court  Id  not  required 
to  let  go  its  Jurisdiction  nnUI  a  case  is  made 
which,  upon  its  face,  shows  that  the  defend- 
ant asking  for  removal  can  remove  the  suit 
as  a  matter  of  right  Removal  Cases,  100 
U.  8.  457,  474;  Orehore  v.  Railway  Go.,  181 
U.  S.  240,  244,  9  Sup.  Gt  692;  Pennsylvania 
Co.  V.  Bender,  148  U.  S.  255,  258,  13  Sup.  Ct. 
001.  The  decision  of  this  question,  then,  is 
a  duty  which  this  court  cannot  escape. 

The  way  It  is  claimed  that  a  question  Tin- 
der the  federal  constitution  arises  between 
these  parties  is  this:  The  complainant  In- 
stituted proceedings  to  condemn  a  right  for 
its  railroad  to  cross  that  of  the  defendants. 
Commissioners  were  appointed,  who  made 
an  award.  Both  parties  appealed,— the  oom^ 
plalnant  appealed,  and  both  defendobts  also' 
appealed.  Poidlng  the  appeals  the  circuit 
court  of  the  county  of  Hudson,  in  which  the 
appeals  were  triable,  on  the  application  of 
the  nompinlnant,  and  against  the  protest  of 
both  defendants,  ordered  the  plan  of  cross* 
ing  to  be  amended,  and  on  the  trial  of  the 
appeals  directed  that  the  amended  plan 
should  be  adopted  as  the  basis  on  which- 
compensation  should  be  awarded.  This  ac- 
tion of  the  Hudson  circuit  court.  It  i«  con- 
tended, was  not  only  without  warrant  of 
law,  but  constituted  a  violation  of  that  pro- 
vision of  the  federal  constitution  which  or- 
dains: "Nor  shall  any  state  deprive  any  per- 
son of  •  *  *  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within 
its  Jurisdiction  the  equal  protection  of  the 
laws."  Without  stopping  to  dlBCuss  wheth- 
er, if  it  were  conceded  that  .the  decisions  of 
the  Hudson  circuit  court  on  the  points  In 
dispute  were  erroneous,  such  errors  could, 
under  any  circumstances,  be  held  to  consti- 
tute a  denial  of  the  constitutional  rights  of 
the  defendants,  within  the  meaning  of  the 
provision  above  quoted.  It  is  enough,  for  the 
purposes  of  this  application,  to  say  that.  If 
this  suit  were  removed,  nothing  can  be  more 
certain  than  that  the  circuit  court  of  the 
United  States  could  not.  In  this  suit,  review 
or  reverse  the  action  of  the  Hudson  circuit 
court  In  the  respects  indicated,  nor  in  any 
other,  nor  could  it  alter  or  modify,  to  the 
slightest  extent,  the  Judgment  pronounced 
by  that  court.  While  the  Judgment  recov- 
ered in  the  Hudson  circuit  court  fixed  finally 
and  conclusively  the  sum  which  must  be  re- 
garded as  just  compensation,  so  far  as  was 
necessary  to  give  the  complainant  the  right, 
on  the  payment  of  that  sum,  to  appropriate 
the  property  or  right  condemned,  this  suit  is 
In  no  sense  a  continuation  of  that  suit,  but 
la.  In  both  its  substance  and  form,  a  new, 
distinct,  and  Independent  action.  This  suit 
rests  on  principles,  and  was  brought  to  ob- 
tain relief,  which  a  court  of  law  can  neither 
admlnlBier    nor   grant.    The   judgment  pro- 
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npnnced  bj  tbe  Hudson  eircult  covt  la,  tm 
between  these  parties,  a  final  and  condusive 
determination  of  all  mtittera  which  were  put 
in  issue  In  the  suit  or  proceeding  in  which  It 
was  pronounced,  and  so  It  must  stand,  and 
be  treated  and  accepted  everywhere,  until 
it  is  set  aside  by  the  court  which  pronounced 
It,  or  is  changed  or  reversed  by  a  direct  ap- 
pellate proceeding.  That  anch  is  the  effect 
which  the  circuit  court  of  the  United  States, 
and  all  other  tribunals  not  possessing  appel- 
late Jurisdiction,  must  give  to  this  Judgment, 
is  a  proposition  that  is  not  open  to  debate. 
It  is  recognized  as  a  cardinal  rule  in  all  en- 
lightened systems  of  Jurisprudence.  In  the 
language  of  Mr.  Justice  MiUer  in  Harvey  t. 
Tyler,  2  Wall.  328,  342:  "Whenever  it  ap- 
pears that  a  court  possessing  Judicial  pothers 
has  rightfully  obtained  Jurisdiction  of  a 
cause,  all  its  subsequent  proceedings  are 
valid,  however  erroneous  they  may  be,  untU 
they  are  reversed  on  error,  or  set  aside  by 
some  direet  proceeding  for  that  purpose." 
And  Chief  Justice  Beasley,  in  McCahUI  r. 
Assurance  Society,  26  N.  J.  Eq.  531,  538, 
stated  the  same  principle  In  these  words: 
"The  decision  of  a  court  of  general  Jurisdic- 
tion, acting  within  tbe  scope  of  its  powers, 
has  inherent  in  it  such  conclusive  fca:ce  that 
it  cannot  be  challenged  coUaterally,  and  that 
such  decision  definitely  binds  all  parties  em- 
braced in  It,  unless  on  objection  made  to 
such  court  ItseU;  or  In  a  direct  course  of  ap- 
pellate procedure."  The  same  principle  was 
laid  down  by  Mr.  Justice  Grler  in  Peck  v. 
Jenness,  7  How.  617,  624,  and  by  Mr.  Justice 
Davis  in  Randall  v.  Howard,  i  Black,  585, 
589.  A  multitude  of  other  decisions  to  the 
same  effect  might  be  dted.  The  circuit  court 
of  the  United  States  for  this  district  has 
already  decided,  in  a  suit  between  the  Penn- 
sylvania Railroad  Company  and  the  com- 
plainant, that  it  Is  not  within  Its  province, 
sitting  as  a  court  of  equity,  to  act  as  a  court 
of  review,  as  respects  alleged  errors  of  a 
cotETt  of  law,  even  if  such  errors  were  com- 
mitted by  the  court  of  last  resort  of  this 
state  in  deciding  a  federal  question,  for,  in 
such  a  Juncture  of  affairs,  the  only  tribunal 
which  has  power  to  review  the  decision  of 
the  state  court  on  such  a  question  Is  the  su- 
preme court  of  the  United  States.  Pennsyl- 
vania R.  Co.  V.  National  Docks,  etc.,  Ry. 
Co.,  51  Fed.  858,  S59.  It  is  thus  made  plain, 
as  I  think,  that  the  question  the  Pennsyl- 
vania Railroad  claims  has  arisen  between  It 
and  the  copiplalnant  under  the  constitution 
is  not  Involved  In  Gils  suit,  but  is  entirely 
outside  of  it  and  for  that  reason  cannot  be 
agitated  In  this  suit,  either  in  this  court  or 
In  the  circuit  court  of  the  United  States.  If 
such  a  question  has  arisen  at  all  between 
these  parties.  It  arose  on  the  trial  of  the  ap- 
peals before  the  Hudson  circuit  court,  and 
was  there  decided.  If  further  litigation  re- 
specting it  is  desired,  it  can  onljf  be  had, 


according  to  the  established  principle,  by  the 
removal  of  the  Judgment  embracing  it,  by  a 
direct  proceeding,  to  some  tribunal  having 
power  to  review  the  decisions  of  that  court. 
Such  power  neither  exists  In  this  court,  nor 
in  the  circuit  court  of  the  United  States. 
By  on  act  of  congress  approved  August  13, 
1888,  amending  the  prior  act  of  Marqh  3, 
1887,  (1  Supp.  Rev.  St  p.  611,)  the  circuit 
courts  of  the  United  States  are  given  original 
Jurisdiction,  concurrent  with  the  courts  of  the 
several  states,  of  all  suits  of  a  dvll  natnre, 
at  common  law  or  In  equity,  In  which 
there  shall  be  a  controversy  between  citi- 
zens of  different  states  In  which  the  mat- 
ter In  dispute  exceeds  a  specified,  value.  The 
act  also  provides  that  when  a  suit  shall  have 
been  commenced  in  any  state  court,  of  which 
the  circuit  courts  of  the  United  States  are 
given  original  Jurisdiction,  the  same  may  be 
removed  into  the  circuit  court  of  the  United 
States  for  the  proper  district  by  the  defend- 
ant or  defendants  therein,  bdng  nonresidents 
of  the  state  in  which  the  suit  was  com- 
menced. And  then  follows  this  provision: 
"And  when  In  any  suit  mentioned  In  this 
section  there  shall  be  a  controversy  which  is 
wholly  between  citizens  of  different  states,  and 
which  can  be  fully  determined  as  between 
them,  then  either  one  or  more  of  the  defend- 
ants, actually  Interested  in  such  controversy 
may  remove  said  suit  into  the  circuit  court  of 
the  United  States  for  the  proper  district." 
This  provision  constitutes  the  second  groimd 
on  which  the  right  of  removal  Is  based.  It 
formed  part  of  the  act  of  March  3,  1875. 
The  second  clause  of  the  second  section  of 
that  act  was  expressed  in  precisely  the  same 
words.  18  Stat,  pt  3,  p.  470.  Their  meaning 
has  been  settled  by  rei>eated  decisions  of  the 
supreme  court  of  the  United  States. 

The  claim  of  the  Pennsylvania  Ral)road 
Company  is  that  there  is  In  this  suit  a  sepa- 
rate and  distinct  controversy  or  cause  of  ac- 
tion between  it  and  the  complainant,  which 
is  capable  of  being  finally  determined  as 
between  them,  and  complete  relief  given, 
without  the  presence  of  the  other  defendant; 
in  other  words,  that  this  suit  Is  founded  on 
a  cause  of  action  In  which  the  Un^ited  New 
Jersey  Railroad  &  Cannl  Company  has  no 
interest  whatever,  but  which  is  so  witirely 
and  exclusively  between  the  Pennsylvania 
Railroad  Company  and  the  complainant  that 
it  may  be  properly  apd  safely  heard  and  de- 
termined, and  full  and  complete  Justice  done 
to  every  right  and  Interest  Involved  in  the 
controversy,  with  them  alone  as  the  parties 
litigant  before  the  court,  and  without  the 
presence  of  any  other  person.  To  authorize 
the  remoTal  of  this  suit,  this  claim  must  be 
found  to  be  true  in  all  its  essential  parts,  for 
the  rule  is  well  established,  as  was  said  by 
Chief  Justice  Waite  in  Piraser  v.  Jennison, 
100  U.  S.  191,  194,  1  Sup.  Ct  171,  and  re- 
peated in  Apes  T.  Wisvall,  11^  U.  S.  187, 
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182,  6  Snp.  Ct  90,  and  also  in  Railroad  Co. 
V.  Ide,  114  U.  S.  82,  65,  6  Sup.  Ct  785,  tbat 
the  proYision  above  quoted  only  authorizes 
the  removal  of  "Buits  where  there  esistB  a 
separate  and  distinct  cause  of  action,  on 
which  a  separate  and  distinct  suit  might 
have  been  brought,  and  complete  relief  af- 
forded as  to  such  cause  of  action,  with  all 
the  parties  on  <me  side  of  that  controvo^ 
citizens  of  different  states  from  those  on  the 
oth».  To  say  the  least,  the  case  must  be 
one  capable  of  separation  Into  parts,  so  that 
in  one  of  the  parts  a  controversy  will  be 
presented  with  citizens  of  one  or  more  states 
on  one  side,  and  citizens  of  other  states  on 
the  other,  which  can  be  fully  determined 
without  the  presence  of  the  other  parties 
to  the  suit,  as  it  has  been  begun."  The  some 
rule  was  laid  down  by  Mr.  Justice  Gray  in 
Torrence  ▼.  Shedd,  144  U.  S.  527,  530,  12  Sup. 
Ct  726,  in  this  wise:  "To  Justify  a  removal 
on  the  ground  of  a  separate  controversy  be- 
tween citizens  of  different  states,  there  must, 
by  the  very  terms  of  the  statute,  \>e  a  con- 
troversy 'which  can  be  fully  determined  as 
between  them;'  and,  by  the  settled  construc- 
tion of  this  Clause,  the  whole  subject-matter 
of  the  suit  must  be  capable  of  being  finally 
determined  as  between  them,  and  complete 
relief  afforded  as  to  the  separate  cause  of  ac- 
tion, without  the  presence  of  others  original- 
ly made  parties  to  the  suit"  The  supreme 
court  of  the  United  States  has  also  repeat- 
edly decided,  as  Mr.  Justice  Bradley  declared 
in  Little  V.  Giles,  118  U.  S.  596,  600,  7  Sup. 
Ct  32,  "that  a  suit  brought  against  several 
defendants,  some  of  whom  ore  citizens  of  the 
same  state  with  the  plaintiff,  charging  them 
all  as  Joint  contractors  or  Joint  trespassers, 
cannot  be  removed  Into  the  United  States 
court  by  those  who  are  citizens  of  another 
state,  although  they  allegre  In  their  petition 
for  removal  tbat  they  are  not  Jointly  inter- 
ested or  liable  with  the  other  defendants, 
and  that  their  controversy  with  the  plain- 
till  Is  a  separate  one."  The  same  rule  must 
necessarily  be  applied  to  all  wrongdoers  who 
act  In  concert,  whether  they  are  called  "Joint 
trespassers,"  "tort  feasors,"  "disseisors,"  or 
by  any  other  name.  Where  the  wrong  is 
Joint,  the  remedy,  to  be  complete  and  ef- 
fectual, must  be  Joint  These  adjudications 
define  with  precision  what  controversies  or 
causes  of  action  are  sufficiently  distinct  and 
separate  to  be  subject  to  be  removed  from  a 
local  ooxu^  to  a  federal  court  in  cases  where 
the  defendant  applying  for  removal  Is  a  citi- 
zen of  a  different  state  from  that  in  which 
the  plaintiff  has  1  ^  citizenship,  although 
there  may  be  other  defendants  to  the  suit 
who  are  citizens  of  the  same  state  with  the 
plaintiff.  But  how  is  the  separable  character 
of  the  controversy  to  be  determined?  To 
what  source  must  the  court  go  to  ascertain 
whether  or  not  the  wrong  (»  cause  of  action 
in  respect  to  which  the  plaintiff  seeks  relief 


or  redress  is  so  entirely  and  exdusively  be- 
tween the  plaintiff  and  the  defendant  claim- 
ing the  right  to  remove  that  it  is  capable  of 
being  finally  determined,  and  full  and  com- 
plete Justice  done,  on  a  trial  between  them 
alone,  and  without  the  presence  of  the  other 
parties?  There  is  no  source  to  which  the 
court  can  go  to  ascertain  the  wrong  or  cause 
of  action  which  the  plaintiff  means  to  make 
the  foundation  of  his  suit  but  his  pleading, 
and  it  Is  now  settled  that  on  such  applica- 
tions as  this  the  allegations  of  the  complain- 
ant's bill  must  be  considered  as  confessed. 
Railroad  Co.  v.  Grayson,  119  U.  S.  240,  244, 
7  Sup.  Ct  190.  This  is  the  principle  which 
controls  the  Judgment  of  the  supreme  court 
of  the  United  States  in  disposing  of  writs  of 
error  from  orders  remanding  or  refusing  to 
remand,  which  is  the  final  stage  of  such  liti- 
gations; and  it  would  therefore  seem,  neces- 
sarily, to  follow  that  it  must  likewise  control 
at  the  initial  point  of  such  litigations,  as  well 
as  in  all  succeeding  stages.  And  it  is  also 
firmly  settled  that,  in  deciding  whether  or 
not  a  separaUe  controversy  exists  l)etween  the 
plaintiff  and  the  defendant  seeking  to  re- 
move, the  cause  of  action  alleged  in  the  plain- 
tiff's pleading  must  be  accepted  as  the  only 
criterion  of  decision,  and  that  if  it  is  there 
alleged  that  the  wrong  was  committed  by 
all  the  defendants  Jointly,  or  that  the  cause 
of  action  is  Joint  the  suit  is  not  removable. 
The  utto'ances  of  the  supreme  court  of  the 
United  States  on  this  point  are  clear  and  de- 
cisive. Mr.  Justice  Bradley,  in  Little  v. 
Giles,  118  U.  S.  596,  601.  7  Snp.  Ct  32,  said: 
"A  defendant  has  no  right  to  say  that  an  ac- 
tion shall  be  several,  which  a  plaintiff  ^ects 
to  make  Joint  A  separate  defense  may  de- 
feat a  Joint  recovery,  but  it  cannot  deprive  a 
plaintiff  of  his  right  to  prosecute  his  own 
suit  to  a  final  determination  in  his  own  way. 
The  cause  of  action  is  the  subject-matter  of 
the  controversy,  and  that  is,  for  all  the  pur- 
poses of  the  suit,  whatever  the  plaintiff  de- 
clares It  to  be  In  his  pleadings."  The  rule, 
as  thus  stated,  was  repeated  by  Mr.  Justice 
Gray  In  Torrence  v.  Shedd,  144  U.  S.  527, 
630,  12  Sup.  Ct  726.  Mr.  Justice  Bradley 
also  said,  in  substance.  In  Uttle  ▼.  Giles,  118 
U.  S.  602,  12  Sup.  Ct  726,  that,  where  the 
cause  of  action  is  several  as  well  as  Joint 
the  plaintiff  may  sue  each  defendant  sep- 
aratdy,  or  all  Jointiy.  It  is  fw  the  plaintiff 
to  elect  which  course  to  pursue,  and  if  he 
elects  to  proceed  against  all  Jointly  the  de- 
fendants will  not  be  permitted  to  object 
And  he  then  adds:  "The  fact  that  a  Judg- 
ment in  the  action  may  be  rendered  a^nst 
a  part  of  the  defendants  does  not  divide  a 
Joint  action  in  tort  Into  separate  parts,  any 
more  than  It  does  a  Joint  action  on  contract" 
That  this  suit  U  the  proper  subject  of  equity 
cognizance  is  free  from  all  doubt  The  law  is 
settied  that  one  railroad  corporation  may  ac- 
quire the  right,  by  condemnation,  to  con- 
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■tract  a  crossing  for  Its  road  over  that  of 
another  railroad  corporation.  On  the  ac- 
qoialtlon  of  such  right,  the  land,  at  the  point 
of  crossing,  hecomes  subject  to  an  easement 
in  favor  of  both  corporations.  And  the  court 
of  errors  and  appeals,  speaking  by  Chancel- 
lor McGiU,  has  declared  ttiat  "if,  in  the  use 
of  this  common  easement,  whether  it  be  ac- 
quired under  proceedings  to  condemn  a  cross- 
ing in  a  specified  manner,  or  under  proceed- 
ings to  condemn  a  crossing  geueroUy,  conflict 
should  at  any  time  arise  between  the  com- 
panies, the  interposition  of.  equity  may  be  In- 
voked to  secure  to  each  the  enjoyment  of  its 
privilege  In  a  lawful  manner."  National 
Docks,  etc.,  R.  Co.  T.  United  Companies,  53 
N.  J.  law,  217, 224,  21 AU.  570.  An  essential 
part  of  the  right  which  the  complainant  has 
acquired  is  the  right  to  construct  a  crossing. 
Its  road  cannot  cross  that  of  the  defendants 
nntll  a  crossing  has  been  built  Hence,  the 
work  of  construction  constitutes  a  lawful  and 
necessary  use  of  the  easement  which  it  has 
acquired.  Now,  on  looking  into  the  complain- 
ant's bin.  It  appears  that  every  wrongful  act, 
which  the  complainant  states  as  the  foundsr 
tlon  of  its  right  to  rdief,  and  against  which 
it  askB  for  Judicial  protection,  is  charged  to 
have  been  done  by  the  defendants  Jointly, 
and  the  same  is  true  of  every  wrongful  omis- 
sion alleged  in  the  bilL  All  the  wrongful 
acts  and  omissions  set  forth  are  alleged  to 
iiave  been  done  and  omitted  by  the  defend- 
ants, acting  in  concert,  to  effect  a  comm<m 
purpose.  There  can  be  no  doubt,  therefore, 
ttiat,  if  the  complainant  shall  on  the  final 
healing  establish  the  case  made  by  Its  bill, 
tt  will  demonstrate  that  it  is  entitled  to  the 
nme  measure  of  relief  against  both  defend- 
ants. Bat,  in  addition,  the  right  which  the 
complainant  has  acquired  was  acquired 
against  both  defendants.  The  primary  ob- 
ject of  this  suit  is  to  enforce  that  right 
against  both  defendants.  The  construction 
of  the  crossing,  according  to  the  plan  on 
which  compensation  was  awarded,  will  work 
a  thorough  and  po-manent  change  in  a  part 
of  the  demised  premises.  It  will  sulwtituta 
an  ardied  tunnel,  constructed  of  masonry, 
for  soUd  earth.  The  change  may,  as  is  mani- 
fest. Toy  seriously  affect  the  rights  of  the 
owner  of  the  reversion,  and  cannot,  there- 
fwe,  according  to  well-established  principles, 
be  made  by  Judicial  process,  except  such 
o\(iier  Is  a  party  to  the  suit,  and  has  an  op- 
portunity to  be  heard. .  And,  even  if  such 
owner  has  done  nothing  in  denial  of  the  com- 
plainant's right,  I  regard  as  entirdy  dear 
that,  in  any  suit  or  proceeding  to  enforce  the 
complainant's  right,  such  owner  has  an  in- 
disputable right  to  be  present  in  court,  as  a 
party,  in  order  to  see  that  the  process  which 
issues  directs  that  the  crossing  shall  be  cou- 
■tmcted  in  substantial  compliance  with  the 
plan  on  which  compensation  was  awarded. 
Unless  such  owner  is  a  party,  any  process 


the  court  may  Issuer  or  any  Judgment  it  may 
pronounce,  will  be  without  force,  as  against 
him.  Besides,  the  lease  under  which  the 
Pennsylvania  Railroad  Company  holds  the 
demised  premises  is  subject  to  both  surrender 
and  forfeiture.  It  may  be  that  it  is  highly 
improbable  that  either  event  will  ever  occur, 
but  they  are  both  possible.  There  are  other 
things  besides  insolvency  which  may  lead  to 
a  forfeiture.  The  lessee  may  refuse  to  abide 
by  the  covenants  of  the  lease  for  any  reason 
which  appears  to  be  sufficient  to  its  man- 
agers, or  from  mere  caprice.  The  presence 
of  a  right  of  re-entry  In  the  lease  renders  the 
lessor,  in  my  Judgment,  in  view  of  the  char- 
acter of  the  rights  involved,  and  the  nature 
of  the  relief  asked,  a  necessary  party  to  this, 
suit  The  suit,  in  my  Judgment,  would  have 
been  fatally  defective,  in  point  of  parties, 
if  the  lessor  had  been  omitted.  My  conclu- 
sion is  that  the  suit  Is  not  removable,  and 
this  court  is  therefore  undo:  no  duty  to  sur- 
resider  its  Jurisdiction. 


(62  N.  J.  B.  178) 

WHITE  et  al.  v.  THOMAS  INFLATABLE 
TIRB  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.     Dec.  27, 
1893.) 

CoBTORATiom— Validitt  of  Cohtbaots— Votiko 
Tbcsts. 

The  holder  of  certain  patents  agreed 
with  seven  capitalists  to  form  a  stock  com- 
pany, whose  capital  should  be  divided  into 
100,000  shares,  of  which  65,000  should  be  is- 
sued to  him  in  payment  for  his  patents  to  be 
assigned  to  the  compaDy,  and  28,000  gliould  be 
issued  to  the  seven  capitalists  for  cash  to  t>e 
advanced  and  used  in  expIoitlDg  the  patents. 
The  remaining  17,000  shares  should  be  held 
in  the  treasury  for  sale.  They  further  agreed 
that  all  of  the  83,000  shared  so  to  be  issued, 
except  enough  to  qualify  directors,  should  t>e 
transferred  to  a  trustee,  to  hold  for  10  years, 
who  should  issue  trust  certificates  to  the  hold- 
ers, wliich  should  be  assignable  and  transfera- 
ble, and  that  the  trustee  should  vote  at  elec- 
tions of  directors  in  such  manner  that  the 
patentee  should  nominate  and  elect  a  minority 
of  the  directors,  and  the  holders  of  the  re- 
mainder of  the  stock  should  nominate  and  elect 
the  majority.  This  being  done,  complainants 
purchased  of  the  company  the  17,000  shares 
of  treasury  stock,  and  certificates  were  duly 
issued  to  them  therefor.  They  also  purchaseil 
from  the  patentee  trust  certificates  for  over 
60,000  shares,  surrendered  the  same,  and  had 
new  trust  certificates  issued  to  them.  Hdd, 
that  the  trust  agreement  was  void  as  against 
the  complainants. 
(Syllabus  by  the  Onrt) 

Bill  by  Frank  N.  White  and  George  R.  Bld- 
weU  against  the  Thomas  Inflatable  lire  Com- 
pany, H.  W.  Sheibley,  Amos  W.  Thomas,  and 
John  C.  Sullivan  for  an  injunction  and  other 
relief.  Heard  on  pleadings  and  proofs  in 
open  court    Decree  for  complainants. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  PITNEY,  Y.  O.: 
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At  the  hearing  the  following  facts  appeared: 
At  and  prior  to  October  3,  1890,  the  de- 
fendant Amos  W.  Thomas  was  the  owner  of 
divers  letters  patent  for  the  manufacture  of 
Inflatable  tires  for  corerlng  the  wheels  of 
road  vehicles,  and  on  that  day  entered  Into 
an  agreement  with  seven  residents  of  Phila- 
delphia, two  of  whom  were  the  defendants 
Shelbley  and  Sullivan,  by  which  Thomas  and 
his  wife,  who  was  Interested  with  him  in  the 
patents,  assigned  and  transfared  them  to 
H(»ii,  one  of  the  seven  contracting  parties, 
as  tmstee,  to  be  held  by  him  in  trust  for  the 
bcneflt  of  all  the  parties,  and  subject  to  the 
directions  of  the  other  seven,  Includltag  Thom- 
as. The  agreement  provided  that  the  par- 
ties should  proceed  to  exploit  the  patents, 
and  attempt  to  make  them  profitable,  and 
that  all  profits  made  should  be  divided  among 
them  in  the  following  proportions;  that  is, 
55  eighty-third  parts  to  Thomas,  and  28 
eighty-third  parts  to  the  seven  subscribers. 
It  was  further  provided  that,  If  a  majority  of 
the  subscrlbei's  should  determine,  a  corpora- 
tion should  be  formed  for  the  purpose  of  car- 
rying out  the  trust  and  the  objects  of  the 
agreement,  and  the  trustee  should  convey  the 
patents  to  the  corporation,  an^  in  such  case 
Thomas  should  receive  65  per  cent,  of  the 
stock  of  the  corporation,  and  the  otii6r  seven 
subscribers  should  receive  28  per  cent  of  the 
stock,  such  issue  of  stock  to  be  In  payment  to 
Thomas  for  his  stock,  and  to  the  other  seven 
subscribers  for  the  amount  of  money  which 
they  by  the  agreement  ndvaneed,  or  \rere  to 
advance,  and  the  remaining  17  per  cent  of 
the  stock  of  the  compauy  should  be  retained 
iu  the  treasury  to  be  sold  as  and  when  de- 
termined by  the  board  of  dhrectors.  It  was 
further  provided  that  the  directors  and  offi- 
cers of  the  corporation  for  the  first  year 
should  consist  of  all  the  parties  to  the  agree- 
ment, and  that  J.  C.  Sullivan  should  be 
president;  Ellwood  Horn,  secretary  and 
treasurer;  and  Amos  W.-  Thomas,  vice  presi- 
dent; "^nd,  for  the  mutual  benefit  of  all 
concerned,  all  the  parties  hereto  agree  to  put 
their  stock  into  a  voting  trust  for  a  period  of 
ten  years  from  the  formation  of  said  corpora- 
tion. The  trustee  of  said  voting  trust  shall 
be  hereafter  chosen  by  mutual  consent,  and 
it  shall 'b«  his  duty  to  vote  at  all  elections 
for  directors  of  said  company  In  such  man- 
ner and  for  such  persons  as  that  a  minority 
of  one  In  said  board  of  directors  shall  con- 
sist of  such  persons  as  said  Thomas  shall 
wish  to  be  directors,  and  a  majority  of  one 
in  said  board  of  directors  shall  consist 
oir  such  persons  as  the  remaining  stock- 
holders shall  wish  to  be  directors."  On  the 
11th' of  October  the  seven  subscribers  to  this 
agreement,  not  including  Thomas,  organized 
themselves  into  a  corporation  of  the  state  of 
New  Jersey  to  be  known  and  designated  ad 
the  Thomas  Inflatable  Tire  Company,  with  a 
capital  stock  of  $500,000,  divided  into  100,000 


shares  of  the  par  value  of  f6  each,  which,' 
by  the  terms  of  the  certificate,  were  divided 
among  them  equally.  The  object  of  the  cor- 
poration was  stated  to  be:  "To  make,  pur- 
chase, and  sell  manufactured  articles  of  any 
and  all  descriptions,  especially  bicycles  and 
other  vehicles;  to  acquire  and  dispose  of 
rights  to  vise  the  same;  to  buy  and  sell  pat- 
ents  and  patent  rights;  and  to  boy,  sell,  and 
hold  the  stocks  or  bonds  of  any  corpM-ationa 
CM-ganized  tinder  the  laws  of  any  of  the  Unit- 
ed States."  This  certificate  was  duly  filed 
with  the  clerk  of  Oamden  county  on  the  13th 
of  October,  1890,  and  on  the  same  day  In  the 
secretary  of  state's  office.  On  the  22d  of 
October,  1890,  the  same  parties  entered  Into 
a  further  agreement  by  which  they  under- 
took to  transfer  all  the  capital  stock  of  the 
Thomas  Inflatable  Tire  Company  owned  by 
each  of  them,  "except  such  as  may  be  nec- 
essary to  qualify  the  board  of  directors,  to 
H.  W.  Shelbley,  of  Philadelphia,  Pennsyl- 
vania, as  trustee,  in  trust  to  pay  to  each 
of  us  the  Income,  profits,  or  dividends  ac- 
cruing to  the  shares  so  transferred  by  us, 
to  hold  said  shares  In  his  own  name  as 
trustee."  This  transfer  was  made,  and 
Shelbley  issued  trust  certificates  to  each 
stockholder  for  the  amount  of  his  holding 
In  pursuance  of  the  last  clause  of  the  agree- 
ment of  October  22,  1890.  These  certifi- 
cates were  negotiable  -ind  transferable  In  the 
same  manner  as  the  stock  which  they  rep- 
resented. Under  this  agreement,  83,000 
shares  of  the  stock  were  issued,  and  all  ex- 
cept enough  to  qualify  the  directors  were 
transferred  to  Shelbley  as  trustee.  Of  the 
shares  issued,  55,000  were  issued  to  Thomas, 
and  4,000  each  to  the  other  seven  stock- 
holders. Seventeen  thousand  of  the  100,000 
shares  remained  unissued,  and  wore  called 
"treasury  stock."  In  the  month  of  June, 
1892,  the  complainants  applied  to  the  com- 
pany to  buy  the  17,000  shares  of  unissued 
stock;  and  at  a  meeting  of  the  directors,  who 
were  the  parties  to  the  voting  trust  "agree- 
ment, it  was  resolved  to  issue  the  same  for. 
a  price  then  agreed  upon.  The  same  were 
issued  to  complainant  Bidwell,  except  five 
shares  Issued  to  complainant  'White.  In  July, 
1892,  Bidwell  purchased  of  Thomas  53,000 
of  the  trust  certificate  shares  issued  to  him 
by  Shelbley.  A  portion  of  the  balance  of 
those  Issued  to  Thomas,  he  had  transferred 
to  other  parties;  so  that  he  had  denuded 
himself  of  almost  all  the  trust  certificates, 
but  retained  a  few  shares  of  stock  stand-. 
Ing  in  his  name  to  qualify  him  to  act  as 
director.  The  agreement  giving  the  holders 
of  the  28,000  shares  the  control  of  the  com- 
pany was  not  incorporated  in  any  by-law, 
nor  does  it  appear  upon  the  face  of  the  cer- 
tificates of  stock  or  of  the  trust  certificate* 
of  stock  Issued.  The  negotiation  for  the  pur- 
chase of  the  17,000  shares  of  stock  from  the 
company  was  carried  on  by  the  complainant 
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White,  and  there  vaa  evidence  tending  to 
show  that  before  he  made  the  purchase  he 
bad  notice  of  the  substance  of  the  trust-vot- 
ing agreement,  bat  this  was  denied  by  him. 
The  time  fixed  for  the  annual  election  of  di- 
rectors was  early  In  October,  1882,  and  on 
the  30th  of  September,  1882,  this  bill  was 
filed,  setting  out  the  agreements  by  which 
the  stock  was  Issued  In  trust  to  Shelbley;  al- 
leging that  the  same  were  tcAA,  as  against 
patdlc  policy,  and  were  revoked  by  the  sale 
by  Thomas  of  his  trust  certificates,  and  the 
issuing  of  the  17,000  shares  of  treasury 
stock  to  the  complainants;  and  praying  that 
the  defendant  Shelbley  might  be  restrained 
from  voting  at  an  election  of  directors  on 
any  shares  of  stock  held  by  him  according 
to  the  directions  of  the  defendant  Tliomaa, 
and  that  Thomas  be  restrained  from  nom- 
inating directors  to  be  voted  for  by  Sheib- 
1^,  and  that  the  trust  contained  in  the  agree- 
menta  may  be  declared  to  be  terminated,  the 
agreements  cancded  and  set  aside,  and 
8h€dbley  directed  to  transfer  to  the  com- 
plainants the  shiures  of  stock  held  by  him, 
represented  by  the  tmat  certificates,  and,  in 
the  altamate,  that  complainants,  instead  of 
Thomas,  may  be  held  entitled  to  nominate  a 
minority  of  the  dlreetors  to  be  voted  tat  by 
Shelbley.  on  the  filing  of  this  bUl  an  In- 
junction was  Issued  accordingly.  The  Thom- 
*B  Inflatable  Tire  Oompanyi  Shelbley,  and 
SuUlvan  answered  Jointly,  admitting  the 
facts  set  up  in  the  bill,  and  alleging  that  the 
contracts  were  valid,  and  should  be  enforced, 
and  farther  setting  up  that  the  complainants 
'desired  to  get  control  of  the  company  for  an 
Improper  and  unjustifiable  purpose.  The  de- 
fendant Thomas  answered  by  hlmseUT,  set- 
ting np  the  same  defense,  and,  by  a  cross 
t>iU,  setting  up  that  the  fifty-odd  thousand 
«hare8  of  trust  certificates  were  obtained 
ftom  him  by  the  complainants  by  fraud,  and 
tUdUng  that  the  sale  be  set  aside.  The  cause 
was  brought  to  hearing  on  these  pleadings. 
No  pnot  was  offered  in  behalf  of  this  al- 
legation of  the  cross  bill,  or  of  improper  mo- 
tive on  the  part  of  complaitiants.  Tlie  cause 
was  heard  upon  the  question  of  the  validity 
.of  the  tru8^votlng  contracts  as  against  the 
•complainants. 

Grey  &  Grey  and  Mr.  Freedley,  for  com- 
^alnants.  C.  A.  Bergen,  tot  defendant  Thom- 
as InflataUe  Tire  Oo.  Howard  Garrow,  tat 
defendant  Thomas.  B.  O.  Mitchenor,  for  de- 
fradanta  Shelbley  and  Sullivan. 

PITNBY,  V.  a,  (after  stating  the  facts.) 
The  complainants  advance  three  propositions: 
First,  that  the  original  contract  by  which  a 
minority  of  stock  was  given  the  perpetual 
right  to  elect  a  majority  of  the  directors, 
-and  thus  oottrol  the  affairs  of  the  company, 
was  contrary  to  public  policy,  and  for  that 
reason  void;  second,  that,  conceding  the  con- 
ix&et  to  be  valid  and  binding  between  the 


original  parties  so  long  as  only  83  per  cent 
of  the  stock  was  issued,  it  nevertheless  b^ 
oame  nugatory  and  void  as  against  the  hold- 
ers of  the  17  per  cent  of  new  stock  as  soon 
as  that  was  issued;  third,  tltat  in  any  view 
of  the  case  the  holders  of  the  majority  of  the 
fifty-odd  thousand  shares  of  trust  certificates 
once  Issued  to  Thomas  have  the  right  to 
dictate  to  the  trustee  the  names  of  the  four 
directors  which,  by  the  agreements,  were  to 
be  nominated  by  Thomas.  The  last  propo- 
sltioa  was  not  seriously  disputed  by  counsel 
for  the  defendants,  as,  indeed,  I  think  it 
could  not  be.  The  agreements  provided  for 
trust  certificates  to  be  Issued  by  the  trustee^ 
and  they  were  made  transferable  on  the 
books  of  the  company  by  the  trustee,  and  a 
provision  was  made  for  the  issuing  of  new 
trust  certificates  in  place  of  any  assigned 
and  surrendered.  Trust  certificates  were  is- 
sued accordingly,  and  of  these  nearly  all 
those  issued  to  Thomas  have  come  to  com- 
plainants' hands,  and,  with  suoh  possessloa 
and  ownership,  the  right  to  nominate  the 
directors.  This  point  was  distinctly  ruled, 
after  full  discussion  and  condderation,  in 
the  cases  of  Bostwldc  v.  Chapman  and 
Starbuck  v.  Trust  Co.,  known  as  the  "She- 
paug  Yotlng-Tnist  Cases,"  reported  in  60 
Conn.  S7e.  See  pages  580,  687,  24  AtL  34, 
at  pages  88,  40.  There,  as  bere^  a  large  ma- 
jority of  the  stock  of  a  corporation  was 
standing  in  the  name  of  a  trostee  in  pur-; 
suance  of  an  agreement  entered  into  by  the 
original  owners  of  the  stodc  to  the  effect 
that  the  trustee  should  vote  upon  it  as  di-^ 
rected  by  three  certain  persons  named. 
Trust  certificates  were  issued,  as  here,  which 
were  negotiable,  and  a  majority  of  them' 
came  Into  the  hands  of  the  complainants.: 
Upon  a  bill  filed  in  equity  by  them,  the 
court  enjoined  the  trustee  from  voting,  ex-, 
cept  as  directed  by  the  holders  of  the  trual 
eertiflcates,  and  also  that  the  stock  should 
be  distributed  by  the  trustee  among  the 
holders  of  the  trust  certificates.  In  the 
course  of  Its  opinion  the  court  uses  this  lan- 
guage. In  which  I  fully  concur:  Tt  is  the 
policy  of  our  law  that  an  untrammeled  power 
to  vote  shall  be  incident  to  the  ownership 
of  the  stock,  and  a  contract  by  which .  the 
real  owner's  power  is  hampei::ed  by  a  pro- 
vision therein  that  he  shall  vote  Just  as 
somelKidy  else  dictates  Is  objectionable.  I 
think  it  against  the  policy  of  our  law  for  a 
stockholder  to  contract  that  his  stock  shall 
lie  voted  Just  as  some  one  who  has  no  I)ene- 
ficial  Interest  ot  title  in  or  to  the  stock 
directs,  saving  to  himself  simply  the  title, 
the  right  to  dividends,  and  perhaps  the  right 
to  cast  the  vote  directed,  willing  or  unwill- 
ing, whether  It  be  for  his  int»est  for  the 
interest  of  other  stockholders,  or  for  the  in- 
terest of  the  corporation,  or  otherwise.  This 
I  conceive  to  be  against  the  policy  of  the  law, 
whether  the  power  so  to  vote  be  for  five 
years  or  for  all  time.  It  is  the  policy  of 
our  law  that  ownership  of  stock  shall  oon- 
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trol  tile  property  and  the  management  of  the 
corporation;  and  this  cannot  be  accom- 
plished, and  this  good  policy  is  defeated,  if 
stockholders  are  permitted  to  surrender  all 
their  discretion  and  will  In  the  Important 
matter  of  voting,  and  sufTer  themselyes  to  be 
mere  passive  Instmments  In  the  hands  of 
some  agent  who  has  no  Interest  In  the  stock, 
equitable  or  legal,  and  no  interest  in  the 
general  prosperity  of  the  corporation.  And 
this  is  not  entirely  for  the  protection  of  the 
stockholder  hlms^,  bat  to  compel  a  com- 
pliance with  the  duty  which  each  stockholder 
owes  his  fellow  stockholder,  to  so  use  such 
power  and  means  as  the  law  and  his  own- 
ership of  stock  ^ve  him,  that  the  general 
Interest  of  stockholders  shall  be  protected, 
and  the  general  welfare  of  the  corporation 
sustained,  and  its  business  conducted  by  Its 
agents,  managers,  and  officers,  so  far  as 
may  be,  npon  prudent  and  honest  business 
principles,  and  with  Just  as  little  temptation 
to  and  opportunity  for  fraud  and  the  seeking 
of  individual  gains  at  the  sacrifice  of  the 
general  welfare  as  Is  possible.  This,  I  take 
it,  Is  the  duty  that  me  stockholder  in  a  cor- 
poration owes  to  his  fellow  stockholders, 
and  he  cannot  be  allowed  to  disburden  him- 
self of  it  in  this  way.  He  may  shirk  it, 
perhaps,  by  refusing  to  attend  8to<*holders' 
meetings,  or  by  declining  to  vote  when  called 
upon,  but  the  law  will  not  allow  him  to 
strip  himself  of  the  power  to  perform  his 
duty.  To  this  extent,  at  least,  a  stockholder 
stands  In  a  fiduciary  relation  to  his  fellow 
stockholders."  To  the  same  effect  Is  Grif- 
fith V.  Jewett,  15  Wkly.  CIn.  Law  Bui.  419, 
decided  by  the  superior  court  of  Cincinnati. 
There,  as  here,  the  holders  of  a  majority  of 
trust  certificates,  which,  by  the  contract, 
were  to  be  voted  according  to  the  directions 
of  certain  individuals,  demanded  of  the  trus- 
tee to  vote  as  they  should  direct,  and  the 
court  uses  this  language:  "If  such  demand 
be  not  complied  with,  the  party  holding  the 
entire  beneficial  interest  In  the  stock  cannot 
cast  the  vote  thereof,  while  It  may  be  voted 
upon  by  one  having  no  interest  in  it  or  in 
the  company;  and  so  It  may  come  to  pass 
that  the  ownership  of  a  majority  of  the 
Btodc  of  a  company  may  be  vested  in  one 
set  of  persons,  and  the  control  of  the  com- 
pany irrevocably  vested  in  others.  It  seems 
clear  that  such  a  state  of  affairs  would  be 
Intolerable,  and  Is  not  contemplated  by  the 
law,  the  universal  policy  of  which  Is  that  the 
control  of  stock  companies  shall  be  and  re- 
main with  the  owners  of  the  stock.  The 
right  to  vote  Is  an  incident  of  the  ownership 
of  stock,  and  cannot  exist  apart  from  it 
The  owners  of  these  trust  certificates  are. 
In  our  opinion,  the  equitable  owners  of  the 
shares  of  stock  which  they  represent;  and, 
being  such,  the  incidental  right  to  vote  upon 
the  stock  necessarily  pertains  to  them.  They 
may  permit  the  trustees,  as  holders  of  the 
legal  title,  to  vote  in  their  stead.  If  they 
choose,  but  when  they  elect  to  exercise  the 


power  themselves  the  law  will  not  permit 
the  trustees  to  refuse  it  to  them."  The 
general  principle  is  thus  stated  by  Mr. 
Beach  in  his  treatise  on  Corporations,  (sec- 
tion 306:)  "On  general  principles,  the  right 
to  vote  on  stock  cannot  be  separated  trota 
the  ownership,  in  such  sense  that  the  elec- 
tive franchise  shall  be  tn  one  man,  and  the 
entire  beneficial  interest  in  another,  nor  to 
any  extent,  unless  the  circumstances  take 
the  case  out  of  the  general  rule.  It  matters 
not  that  the  end  Is  beneficial  and  the  mo- 
tive good,  because  It  is  not  always  possible 
to  ascertain  objects  and  motives,  and,  if 
such  a  severance  were  permissible,  it  might 
be  abused."  And  see  what  was  said  In 
Cone  V.  RusseU,  48  N.  3.  Eq.  208,  at  pages 
212,  214,  21  Atl.  847.  In  the  case  in  band 
the  ben^cial  ownership  Is  in  the  holders  of 
the  trust  certificates,  and  the  trustee  must 
vote  as  they  direct 
As  to  the  two  other  positions  above  stated: 
The  weakness  of  the  first  position  lies  in 
the  fact  that  the  voting  trust  was  a  part 
of  the  original  contract  between  the  original 
parties,  and  was  made  tor  a  proper  pur- 
pose, and  for  a  good  consideration.  The 
conaideratiom  for  It  was  the  advancement 
of  the  cash  by  the  sevra  promoters,  and  th* 
substance  of  the  agreement  was  that,  while 
the  seven  should  have  the  control  of  the 
manacrement  of  the  enterprise,  the  owner 
of  the  oatent  should  have  the  majority 
of  the  profits,  in  the  proportion  of  66  to 
28.  So  long  as  each  retained  his  original 
interest,  and  no  other  rights  Intervened,  I 
see  no  difflcultr  In  holding  such  contract 
valid,  and  its  enforcemmt  proper  and  prac^ 
ticable.  I  see  nothing  In  it  contrary  to  pub- 
lic policy.  The  difficulty  and  weakness  of 
defendants'  position  in  regard  to  it  arises 
out  of  the  machinery  adopted  by  the  parties 
to  carry  through  their  scheme.  They  or- 
ganized a  stock  company,  with  all  its  in- 
herent characteristics,  some  of  which  have 
been  stated  above:  and,  although  they  pat 
the  stock  issued  to  each  in  the  name  of  the 
trustee  to  hold  in  trust  for  them,  they  still 
Issued  trust  certificates  to  each,  and  made 
them  assignable  and  transferable,  and  an 
inseparable  incident  of  those  certificates  is 
that  the  trustee  must  vote  as  the  cestui  que 
trust,  who  is  the  real  owner,  shall  direct. 
Now,  to  see  how  the  scheme  will  work  out  in 
practice,  let  as  suppose  the  seven  promot- 
ers, or  any  of  them,  shall  transfer  their 
trust  certificates,  or  any  of  them,  to  stran- 
gers, or  shall  disagree  among  themselves. 
How  shall  the  votes  be  cast,  and  for  what 
candidates?  Whose  direction  shall  the  trus- 
tee take?  And  this  suggests  a  stUl  further 
and  greater  difficulty,  and  It  is  this:  How 
shall  the  trustee  distinguish  between  the 
different  trust  certificates  after  they  have 
been  once  surrendered  and  new  certificates 
issued?  How  can  he  know  what  certificates 
shall  represent  the  parties  of  the  one  part 
to  the  contract  in  question,  and  which  the 
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party  of  the  other  part?  How  shall  he 
choose  out  of  the  different  holders  of  trust 
certificates  the  proper  persons  to  nominate 
the  majority,  and  who  to  nominate  the 
minority  of  the  directors?  For  It  seems 
clear  enough  that  new  certiflcates,  when  Is- 
sued, are  freed.  In  the  hands  of  thetar 
holders,  from  any  burden  in  equity  which 
attached  to  them  in  the  hands  of  the  forma: 
own«.  If  the  answer  to  these  questions  re- 
sults in  the  destruction  of  the  ingenious 
scheme  of  these  gentlemen,  such  result  will 
be  owing  to  their  desire  to  adopt  the  ma- 
chinery of  a  stock  company,  and  thereby 
arold  personal  liability  for  their  contracts. 
They  must  take  the  burdens  with  the  ben- 
efits of  such  organization. 

Bnt  I  do  not  find  It  necessary  to  answer 
these  questions,  or  to  determine  whether 
the  transfer  of  certiflcates  In  this  case  has 
gone  so  far  as  of  Itself  to  end  the  contest, 
since  I  hAve  come  to  the  conclusion  that  the 
second  position  taken  by  the  complainants 
is  sound.  The  contracts  in  question  were 
not  made  a  part  of  the  certificate  of  organi- 
zation, or  Incorporated  into  the  by-laws. 
Nor,  in  my  Judgment,  did  they  or  could  they 
be  fastened  upon  or  In  any  wise  affect  the 
17,000  shares  of  stock  issued  directly  to  the 
comnlalnants:  and  I  think  this  Is'  so 
wbetbM'  the  complainants  had  or  had  not 
notice  of  these  contracts,  since  they  did 
not  enter  into  or  form  part  of  the  contract 
between  the  company  and  the  complainants 
as  holders  of  the  new  stock.  As  such 
holders,  they  were  entitled  to  have  the  other 
shares  of  stock  in  the  company  stand  upon 
an  equal  footing,  and  to  nave  the  affairs 
of  the  company  managed  by  a  board  of  di- 
rectors elected  according  to  law,  by  a  ma- 
Jc^tv  of  all  the  stockholders.  Unless,  as 
the  holders  of  the  new  issue  of  stock,  they 
had  such  right,  they  would  be  deprived  of 
a  valuable  right  belonging  to  their  stock, 
viz.  the  right  to  combine  with  other  stock- 
holders to  elect  a  majority  of  the  directors. 
In  fact,  they  would  be  deprived  of  all  voice 
in  the  management  of  the  company,  and 
of  the  right  which  each  stockholder  has  to 
the  benefit  of  the  fundamental  and  salutary 
role  that  the  best  interests  of  the  minority 
are  found  in  a  rule  by  the  majority.  In  my 
Judgment  the  Issuing  of  this  stock  was  a 
waiver  and  abandonment  by  the  directors, 
who  united  in  Issiilng  it,  of  their  rights 
under  the  contract  in  question.  The  futil- 
ity of  the  notice  of  these  contracts  alleged 
to  have  been  given  to  complainants  before 
they  subscribed  for  the  17,000  shares  of  stock 
will  appear  when  we  consider  the  effect  of 
a  transfer  of  them  to  new  parties.  Such 
new  parties  would  not  be  charged  with  such 
notice,  and  their  rights  would  be  undisputed. 
Should  relief  be  denied  the  complainants 
in  the  present  action,  it  would  be  but  a 
postponement  of  the  time  when  this  voting 
trust  must  end.  I  will  advise  a  decree 
tat  complainants. 


LEHIGH  ZINC  &  IKON  CO.  v.  NEW  JER- 
SEY ZINC  &  IRON  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  3,  1883.) 

Concurring  opinions  of  BEASLEY,  0.  J., 
and  DBPUE,  J. 

For  maJcNlly  opinion,  see  26  Atl.  020. 

BEASLEY,  C.  J.,  (concurring.)  In  my 
opinion,  upon  the  plaintiff's  own  showing,  it 
should  have  been  nonsuited.  As  I  read  the 
evidence,  the  defendant  was,  and  for  many 
years  had  been.  In  the  undisturbed  and  un- 
questioned possession,  claiming,  bona  fide, 
as  owner  of  the  mine  from  which  the  ores  in 
dispute  were  taken,  and  the  title  to  the  txea 
depended  entirely  on  the  title  to  the  mine. 
Under  such  a  condition  of  things,  I  think  an 
action  of  trover  will  not  lie.  On  this  ground 
I  shall  vote  to  reverse  this  Judgment,  ex- 
pressing no  opinion  <hi  any  other  of  the  ques- 
tlcns  raised. 

(Dec.  7,  1893.) 
DEPUE,  J.,  (concurring.)  I  concur  in  the 
Judgment  of  reversal,  but  not  for  the  reasons 
assigned  in  the  opinion  of  Mr.  Justice  DIX- 
ON. Both  parties  claim  under  Samuel  Fow- 
ler. Neither  claims  title  to  the  surface  of 
the  soil  under  which  the  ores  are  found. 
Fowler,  by  a  deed  dated  March  10,  1848,  con- 
veyed to  the  Suss^  Zinc  &  Copper  Mining 
Company.  This  conveyance  Is  the  sourc4  'of 
the  plaintiff's  title.  Subsequently,  Fowler, 
by  a  deed  dated  March  13,  1850,  conveyed  to 
James  L.  Curtis  and  Daniel  Curtis,  trustees, 
under  whom  the  defendants  make  title.  The 
description  in  Fowler's  deed  to  the  Sussex 
Company,  of  March  10,  1848,  is  as  follows: 
"All  the  zinc,  copper,  lead,  silver,  and  gold 
ores,  and  also  aU  other  metals  or  ores  con- 
taining metals,  except  the  metal  or  ore  called 
frankllnlte'  and  iron  ores,  when  It  exists 
separate  from  the  zinc,  existing,  found,  or 
to  be  found  (m  either  tracts  of  land  herein 
described,  [one  of  these  tracts  being  the 
tract  known  as  "Mine  Hill,"]  together  with 
full  liberty  to  open,  dig,  get,  and  take  up, 
work,  mine,  and  dig  all  sorts  of  mines  and 
mineral  veins  oi^  vein  of  zinc,  copper,  lead, 
silver,  gold,  and  all  other  ores  and  metals, 
excepting  the  frankllnlte  and  Iron  ores,  as 
aforesaid.  To  have  and  to  hold  in  fee  sim- 
ple, or  in  absolute  ownership,  all  and  every 
zinc,  copper,  lead,  silver,  gold,  and  other 
metals  and  ores,  excepting  the  ore  called 
frankllnlte,'  where  it  exists  In  a  separate 
and  distinct  state  from  the  zinc,  which  shall 
be  found  or  gott^i  from  the  premises  de- 
scribed." The  description  in  Fowler's  deed 
to  James  L.  and  Daniel  Curtis,  of  March  13, 
1850,  Is  as  follows:  "All  the  reserved  Iron 
ore  oaUed  frankllnlte,'  and  all  the  other  re- 
served ores  and  metals  not  granted  or  con- 
veyed to  the  Sussex  C!ompany  by  deed  exe- 
cuted by  them,  the  said  parties  of  the  first 
part,  on  the  10th  day  of  March,  1848."   There 
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I8  no  ambiguity  or  uncertainty  In  the  de- 
scription contained  In  the  deed  from  Fowler 
to  the  Sussex  Ck>mpany  that  would  justify 
resort  to  extraneous  erldence.  It  was  so 
held  by  Chancellor  Green  ahd  by  Mr.  Justice 
Vredenburgh  In  this  court.  New  Jersey  Zinc 
Co.  y.  New  Jersey  Franklinlte  Co.,  18  N.  J. 
Eq.  329;  New  Jersey  Zinc  Ca  ▼.  Boston 
Franklinlte  Co.,  15  N.  J.  B}q.  444-447.  The 
extrinsic  evidence  that  was  received  in  that 
case  was  received  for  l^e  purpose  of  aiding 
in  the  construction  of  the  deed  of  March, 
1852,  from  the  Sussex  Company  t»  the  New 
Jersey  Company.  13  N.  J.  Kq.  341-344,  15  N. 
J.  Eq.  438,  439.  The  parties  to  the  deed  in 
1848  contemplated  the  existence  of  frank- 
Unite  in  this  vein  In  combination  with  zino, 
and  the  grantor,  in  framing  the  reservation, 
took  the  risk  of  that  ore  being  "found  or  got- 
ten" in  a  separate  and  distinct  state  from 
the  zinc.  By  the  deed  of  March  10,  1848, 
from  Fowler  to  the  Sussex  Company,  "all 
the  metals,  or  ores  containing  metals,"  were 
conveyed  to  the  Sussex  Company,  except  the 
ore  called  "franklinlte"  where  it  exists  In  a 
separate  and  distinct  state  from  the  zinc 
If  in  this  vein  the  ftanldlnlte  Is  always 
found  in  combination  with  the  zinc,  there  Is 
notblng  tliere  to  which  the  exception  can 
apply.  Neither  contemporaneous  nor  extrin- 
sic evidence  can  be  permitted  to  control  the 
language  of  a  written  Instrument  expressed 
.in  plain  and  unambiguous  terms.  As  applied 
to  this  deed,  the  evidence  offered  by  the  de- 
tendants  was  properly  excluded. 
' .  Second^  The  plaintiff's  title  rests  upon  the 
d,eed  of  March,  1852,  made  by  the  Sussex 
Company  to  the  New  Jersey  Company.  The 
defendants  do  not  claim  title  under  the  Sus- 
sex Compjiny.  Thelf  contention  is  that,  if 
tt)e  ore  in  question  does  not  t>elong  to  them 
in  virtue  'of  the  Curtis  title,  it  is  the  prop- 
erty of  the  Sussex  Company,  and  hence  they 
.say  thfit  they  ve  not  answerable  to  the 
plaintiff  for  taking  It.  By  a  decree  of  this 
court  made  in  November,  1862,  It  was  ad- 
judged that  the  New  Jersey  Zinc  Company 
acquired,  by  their  deed  of  March  8,  1852, 
an  the  title  the  Sussex  Company  acquired 
ft^om  Fowler  by  his  deed  of  March  10,  1848. 
New  Jersey  Zinc  Co.  v.  Boston  Franklinlte 
Co.,  15  N.  J.  Eq.  4ia  If  the  record  of  that 
suit,  witli  the  decree  therein,  bfld  been  in 
evidence,  it  would  have  operated  to  vest  In 
the  plaintiff  all  the  title  that  passed  from 
Fowler  wader  his  deed  of  March  10,  1848. 
The  plaintiff  had  the  option  to  close  ail  con- 
troversy On'  this  part  of  the  case  by  putting 
the  record  in  evidence,  or  to  rely  upon  the 
deed  from  the  l^ussez  Company  of  March, 
1^2,  as  a  conveyance,  leaving  tbie  construc- 
tion and  legal  effect  of  that  deed  to  be  de- 
termined at  the  trial.  The  latter  course  was 
pursued.  The  description  in  the  deed  from 
the  Sussex  Company  to  the  New  Jersey  Com- 
pany is  as  follows:  "All  the  zinc  and  oth- 
er ores,  .except  franklinlte  and  iron  ores," 
taaa4t  <»f  to  be  fon4<l<  iipon  the  descilbed 


premises.  There  is  a  marked  difference  be- 
tween the  language  of  the  description  of 
the  thing  granted,  as  contained  in  the  Fow- 
ler deed  to  the  Sussex  Company,  and  the 
description  of  the  thing  granted  by  the  Sus- 
sex Company  in  the  deed  of  March,  1852. 
Under  the  deed  from  Fowler,  the  Susses 
Company  took  all  the  ores  in  the  vein  ex- 
cept the  ore  called  "franklinlte,"  where  if 
existed  in  a  separate  and  distinct  state  from 
the  zlna  By  their  deed  to  th»  New  Jerse.r 
Company,  the  Sussex  Company  conveyed 
specifically  the  zinp  and  other  ores  in  t|ic 
vein,  reserving  frankllnitQ  and  iron  ores. 
Chancellor  Green,  in  his  opinion  in  the  case 
already  referred  to^  used  this  language: 
"The  distinction  in  the  effect,  as  well  as  In 
the  terms,  of  the  two  deeds.  Is  too  clear  to 
admit  of  controversy.  In  the  one,  the  excep- 
tion extends  only  to  the  franklinlte  and  iron 
ores  when  It  exists  separate  from  the  zinc; 
in  the  other,  all  the  franklinlte  and  Iron  ores 
are  excepted.  By  the  one,  all  the  franklin- 
lte and  iron  ores  found  In  mechanical  com- 
bination with  the  sine  pass  to  the  gran- 
tee; In  the  other,  they  do  not"  13  N.  J. 
Eq.  330.  Fnrtber  on  in  bis  opinion,  the 
learned  chancellor  (speaking  of  the  deed  of 
1852)  said:  "By  'zinc  ores'  was  meant  those 
v^ins  or  lodes  in  whi«h  the  ore  of  zinc  was 
the  predominating  ore,  and  by  frapkllnlte' 
not  the  pure  mineral  of  that  name,  which 
was  never  found  except  Is  small  an^  de- 
tached specimens,  but  those  veins  or  lodes  in 
which  fr.inklinlte  predominated,  and  whlqh 
was  known  and  designated  as  'franklinlte 
ore.'"  It  was  with  reference  to  this  deed 
that  the  chancellor  said  that  "the  Instru- 
ment must  be  cpnstrued  according  to  the 
mind  and  Intent  of  the  parties  at  the  time 
it  was  executed.  •  •  •  The  question  is  not 
what  Is  the  scientiflc  Import  of  the  terms, 
but  In  what  sense  the  parties  to  the  con- 
tact understood  and  used  them."  13  N.  J. 
Eq.  344.  See,  alsq,  pages  341,  S42.  Mr. 
Justice  Vredenburgh,  in  this  court,  while  he 
affirmed  that  there  was  no  possible  ambi- 
guity in  the  exception  In  the  words  of  grant  In 
the  deed  of  1848,  After  reading  the  exc^ 
tion  as  defined  and  emphasized  in  the  haben- 
dum, (16  N.  X  Eq.  411  417,)  Justified  the  ad- 
mission of  extrinsic  evidence  in  the  construc- 
tion of  the  deed  of  1852  on  the  ground  of 
ambiguity  in  its  description.  Id.  433,  43}, 
445.  If  the  record  and  decree  in  the  former 
suit  had  been  in  evidence,  by  settled  lega' 
principles  the  decree  would  hpve  been  con 
elusive,  whether  It  were  right  or  wrong,  and 
would  have  operated  to  transfer  to  the  Nevv 
Jersey  Company  whatever  title  the  Susses 
(^mpany  retained  In  the  premises  tmder  th^ 
deed  of  1852,  leaving  the  rights  of  these 
parties  to  be  determined  upon  the  force  and 
effect  of  the  deed  of  1843.  ^ut  neither  this 
court  nor  these  defendants  are  bound  by  the 
findings  Of  facts'  at  the  l.egal  niles  express- 
ed by  the  court  iq  its  opinion,  unless  they 
I>e  embodied  in 'a  decree  or  Judgment;  and 
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I  desire  to  record  my  disseat  from  Uiat  cao- 
on  of  construction  tbat  seems  ta  have  beea 
adopted  in  this  oourt,  tbat  tlie  words  "esi 
tate"  and  "promises,"  im  the  xuual  daaae 
following  the  description  of  the  tblng  grant- 
ed, "together  with,"  etc.,  wUl  enlarge  the 
extent  pt  the  grant  as  expressed  in  the  de- 
scriptive words  of  grant. 

Third.  I  think  trover  was  the  proper  form 
of  action.  The  ore  In  question  had  been  -tak- 
en by  the  defendants  from  this  vdn.  It 
had  been  loaded  on  cars,  and  pat  in  the 
course  of  transportation  to  the  defendants' 
works  in  PennsylTania.  I  also  think  trover 
would  be  the  proper  form  of  action  under  all 
drcnmstances.  Chancellor  Green  held  that 
a  deed  for  a  mine  with  mining  privileges 
created  an  estate  in  the  lan4  for  which  eject- 
ment would  lie,  and  wbich  was  subject  to 
dowor.  But  It  wHl  be  observed  that  in  that 
case  It  was  admitted  on  the  record,  and 
found  as  a  fact  by  the  court,  that  the  ore 
throughout  the  entire  vein  was  uniform  In 
kind.  I  apprehend  embarrassment,  if  not 
serious  difficulty,  in  testing  the  title  of  these 
parties  In  an  action  of  ejectment  under  our 
practice  and  procedure.  Neither  party  has, 
by  force  of  their  title  deeds,  title  to  the  en- 
tire product  of  the  mine.  The  defendants 
have  title  to  the  franklinlte  In  this  vein 
where  It  exists  In  a  separate  and  distinct 
state  from  the  zinc,  wherever  in  the  vein  It 
may  be  found  or  gotten.  Th^  plaintiffs  are 
entitled  to  all  the  other  ores.  By  the  eject- 
ment act  the  plaintiff  is  required  to  describe 
the  premises  with  such  certainty  as  will  dis- 
tinctly apprise  the  defendant  of  their  de- 
scription and  situation,  so  that  from  such  de- 
scription possession  thereof  may  be  deliv- 
ered; and  the  judgment  recovered  is  made 
conclusive  as  to  the  right  of  possession  and 
the  title.  Revision,  326-332.  The  burden  of 
proof  la  on  the  plaintiff.  In  cases,  as  In 
the  present  case,  where  the  party  is  not  en- 
titled to  the  entire  product  eo  nomine  of  the 
mine,  it  may  be  difficult  to  prove  the  char- 
acter of  the  contents  of  the  entire  vein;  and 
it  may  be  that  after  .Judgment  recovered, 
whlcb  by  statute  is  made  conclusive  as  to 
titie  and  right  of  possession,  turtheir  explora- 
tioBS  may  disclose  ores  within  the  vein 
which  of  right  belong  to  the  other  party. 
The  precedents  are  numerous  of  actions  of 
trover  by  the  owner  of  lands  for  the  con- 
versioo  of  things  severed  from  the  realty, 
wliich  in  their  natural  state  w^re  part  of  the 
realty  Itself,  as  timber,  ores,  etc.  Some  of 
the  cases  o^  that  aspect  are  cited  In  the  opin- 
ion of  Mr.  Justice  DIXON.  Many  of  these 
decisions  were  made  by  the  English  courts 
long  anterior  to  the  separation  of  the  colo- 
nies from  the  mother  country,  and  were  part 
of  th^  common  law  of  England  by  which  the 
courts  of  this  state  profess  to  be  governed. 
I  see  no  reason  for  discarding  the  'common- 
law  doctrine  at  this  time.  As  already  inti- 
mated, I  find  cogent  reasons  for  adhering  to 
tt  iq  cases  cU'pnmstOjnced  like  the  present 
V.28A.no.2— 6 


No  embarrassments  can  arise  by  reason  of 
the  form  of  action.  If  the  defendants  have 
acquired  titie  to  the  entire  mass  of  ore  in 
the  vein  by  adverse  possession,  titie  by^  ad- 
verse possession  may  be  set  up  with  the 
same  faqlilty  aa  title  by  grant  or  by  bill  of 
sale. 

(n  N.  3.  B.  68) 
DROST  V.  HALL  et  »1. 
(Court  of  Chancery  of  New  Jersey.     Dec.  29, 
1803.) 

ASBIOMMBIIT  OF  DoWEB— WHO  LIABLE  FOB  DOWER 

— EXCITABLE  JUHIBDICTIOK. 

1.  No  one  can  make  an  assignment  qf 
dower  bnt  the  tenant  of  the  freehold. 

2.  A  writ  of  dower  will  not  lie  against  a 
person  holding  a  mere  chattel  interest  in  the 
land,  or  having  an  estate  of  less  duration  than 
the  life  of  the  dowress. 

8.  An  action  of  dower  can  only  be  main- 
tained against  the  owner  of  the  land  of  the 
tenant  of  the  freehold,  for  no  other  person  lias 
power  to  make  a  ralid  assiTnment  of  dower. 

4w  While  courts  of  equity  possess  concur- 
rent  jarisdiction  with  courts  of  law  in  suits  for 
dower,  they  govern  themselves  in  the  decision 
of  cases  involving  no  equitable  right  by  pre- 
cisely the  same  principles  that  wonid  govern 
a  court  of  law  in  deciding  a  like  case. 
(Syllabus  by  the  Oourt) 

Bin  by  Harriet  A.  Drost  against  John  Hall 
and  others  to  recover  dow»'.  Heard  on  de- 
murrer to  bill.    Demurrer  sustained. 

James  Parker,  for  complainant  John  W. 
Berkman,  for  defendants. 

VAN  FLEET,  V.  C.  This  is  a  suit  for 
dower.  The  defendants  deny  by  demurrer 
that  the  case  made  by  the  bill  entitles  the 
complainant  to  any  decree  against  them. 
The  material  averments  of  the  bill  are  that 
the  complainant  and  Henry  G.  Drost  Inter- 
married in  1849.  In  18150  Henry  became  the 
owner  in  fee  of  a  tract  of  land  in  Middlesex 
county.  In  1851  be  conveyed  part  of  It  to 
one  Miles  Oakley.  The  complainant  joined 
In  tbe  execution  of  the  deed,  but,  as  she  was 
then  an  infant  less  than  17  years  of  age,  her 
right  in  the  land  did  not  pass.  Henry  died 
in  1881,  (it  is  not  stated  whether  he  died  tes- 
tate or  intestate,)  and  then  it  Is  alleged  that 
the  defendants  all  hare,  or  claim  to  have, 
^me  Interest  In  portions  of  the  land,  and 
that  they  deny  that  the  complainant  is 
entitied  to  dower  in  the  land,  and  re- 
fuse to  assign  dower  to  her.  It  will  be  ob- 
served that  it  Is  not  alleged  that  the  defend- 
ants have  any  estate  la  the  land,  nor  even 
that  they  have  possession  of  it,  but  merely 
that  tbry  have  or  claim  to  have  some  Interest 
in  portions  of  it  without  defining  such  in- 
terest, whether  it  is  that  of  an  owner,  in- 
cumbrancer, tenant  for  years,  or  however 
otherwise  it  arose  or  was  created.  The  ie- 
fendants  contend  that  an  averment  in  this 
form  does  not  show  that  they  have  any  es- 
tate in  the  land,  or  that  it  Ls  within  their 
power  to  assign  dower.  It  la  certain  that  if 
It  I^  not  shown  that  ti^ey  have  such  an  es- 
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tate  In  the  land  as  Invests  them  with  power 
to  assign  dower,  no  action  can  be  maintained 
against  tbcm  for  not  making  an  assignment. 
The  law  has  long  been  settled  that  no  one 
can  make  an  assignment  of  dower  but  the 
tenant  of  the  freehold,  (1  Co.  Litt.  tit  "Dow- 
er," c.  5,  ii  39,  35a;  EUlcott  v.  Mosier,  7  N. 
Y.  201,  205,)  and  It  Is  also  settled  that  a  writ 
of  dower  unde  nihil  habet  will  not  lie  against 
a  person  holding  a  mere  chattel  Interest  In 
the  land,  or  having  an  estate  of  less  duration 
than  the  life  of  the  dowress,  (3  Com.  Dig. 
p.  503,  [G]  2;  Hurd  v.  Grant,  3  Wend.  340; 
Galbraith  v.  Green,  13  Serg.  &  R.  85,  94; 
^ton  v.  Jamison,  7  Watts,  533,  537.)  The 
reason  on  which  this  rule  rests,  as  stated  by 
Mr.  Park  in  his  treatise  on  the  Law  of  Dow- 
er, is,  In  substance,  this:  An  assignment  of 
dower  being  an  act  involving  the  interests  of 
the  persons  entitled  to  the  inheritance,  no 
one  la  competent  to  assign  dower  but  the  ten- 
ant of  the  freehold.  As  no  tenant  of  an  in- 
feric^  nature  is  capable  of  binding  the  rights 
of  the  freeholder  in  a  real  action,  and  conse- 
quently, as  a  judgment  obtained  on  writ  of 
dower,  brought  against  a  person  having  mere- 
ly a  chattel  Interest,  would  be  voidable  by 
the  freeholder,  the  consistency  of  the  law  re- 
quires that  such  person  should  not  bind  the 
freeh(^der  by  assigning  dower  without  ac- 
tion. A  person  having  only  a  chattel  Inter- 
est Is  not  intrusted  with  the  defense  of  the 
inheritance.  Park,  Dower,  256,  11  I^aw  Lib, 
121.  The  reason  of  the  rule  was  also  stated 
by  Chief  Justice  Buggies  In  Ellicott  t.  Ho- 
sier, supra.  He  said,  as  the  object  of  an  ac- 
tion of  dower  is  to  obtain  or  compel  an  as- 
signment of  dower  by  the  heir  or  owner.  It 
can  only  be  maintained  against  the  owner  or 
tenant  of  the  freehold,  for  no  other  person 
can-  assign  dower.  The  writ  of  dower  was 
abolished  in  New  York  In  1S30  by  statute, 
and  an  action  of  ejectment  given  in  its  stead. 
The  courts.  In  construing  this  statute,  have 
held  that  a  widow.  In  attempting  to  recover 
her  dower  by  ejectment,  must  bring  her  ac- 
tion against  the  actual  occupant  of  the  land. 
Sherwood  v.  Vanderburgh,  2  Hill,  303,  307. 
But  it  has  also  been  held  that  a  judgment  in 
favor  of  the  widow  and  against  the  occu- 
pant will  not  bind  the  owner  unless  he  has 
been  made  a  party  to  the  suit,  and  had  an 
opportunity  to  make  a  defense.  Ellicott  v. 
Mosier,  supra.  Dower,  when  founded  on  a 
legal  seisin.  Is  a  pure  legal  right;  and,  while 
courts  of  equity  possess  concurrent  jurlsdlo 
;tIon  with  courts  of  law  for  its  enforcement, 
yet  In  cases  where  no  equitable  right  is  in- 
volved they  determine  the  right  set  up  by 
the  widow  by  precisely  the  same  principles 
which  wonld  govern  the  decision  of  at  court 
of  law  in  a  like  case.  And  if  her  right  to 
dower  Is  denied  on  legal  groimds,  equity  will 
defer  the  final  determination  of  her  claim 
until  her  legal  right  has  been  established  by 
a  judgment  at  law.  Association  v.  Brinley, 
34  N.  J.  Eq.  438,  430.  The  bUl  wholly  faUs 
4ft  show  that  the  defendants  have  such  an 


estate  in  the  land  in  which  dower  is  claimed 
as  Invests  them  with  power  to  assign  dower, 
or  makes  It  their  duty  to  do  so.  For  this 
reason  I  think  the  demurrer  must  be  sus- 
tained, vritb  costs. 

(56  N.  J.  L.  244) 

STATE  (FLAUCHER,  Prosecutor)  ▼.  CITY 

OF  CAMDEN. 
(Supreme  Court  of  New  Jersey.  Dec  20,  1803.) 

IHTOXICATINO  Ll()U0B8 — 110.8041.  8AI,ES  — IiICKHSS 

Issued  under  Void  Aot— Stabe  Decisis. 

1.  In  a  proceeding  under  the  ordinanoea  of 
the  excise,  board  of  the  city  of  Camden  against 
a  person  for  selling  spirituous  liquors  without 
a  license,  the  defendant  cannot  defend  under 
a  license  granted  by  the  t)oard  of  license  com- 
missioners for  Camden  county,  organized  under 
the  act  of  1891,  p.  221. 

2.  The  members  of  such  l>oard  were  not  de 
facto  officers.  The  act  creating  the  offices  was 
unconstitutional,  and  therefore  as  if  it  had 
never  been  passed.  Where  there  is  no  office, 
there  can  be  no  officer,  either  de  jure  or  de 
facto. 

3.  A  decision  of  the  supreme  court  is  to  be 
considered  the  law  of  the  state  until  reversed 
by  the  court  of  errors,  and  all  judges  and  in- 
ferior courts  are  bound  to  so  accept  it. 

(Syllabus  by  the  Court) 

Philip  Flaucher,  having  been  convicted  of 
selling  intoxicating  liquors  unlawfully,  prose- 
cutes certiorari.     Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  REED,  J.: 

This  writ  brings  up  a  conviction  of  the 
prosecutor  by  Police  Justice  Paul,  of  the 
city  of  Camden,  upon  a  complaint  that  the 
prosecutor  sold  malt  and  spirituous  liquors 
within  the  city  of  Camden  without  a  license 
first  obtained  for  that  purpose.  Upon  the 
hearing,  the  prosecutor  admitted  the  sale 
of  the  liquor,  as  charged.  He  offered  in  ev- 
idence a  license  certtflcate  Issued  by  the  coun- 
ty board  of  license  commissioners  of  Camden 
county,  organized  under  "An  act  to  create 
counly  boards  of  license  commissioners,  and 
to  define  their  powers  and  duties,"  approved 
March  20, 1891.  This  certificate,  Issued  April 
9,  1890,  contained  a  grant  of  a  license  to  sell 
liquors.  The  license  does  not  expire  until 
June  30,  1894.  The  justice  convicted  the 
luroeecutor  of  selling  without  a  license. 

Argued  November  term,  1803,  before  DE- 
PUE,  VAN  SYCKEL,  and  REED,  JJ. 

Alfred  Hugg,  for  prosecutor.  .  J.  W.  Morgan, 
for  respondent 

REED,  J„  (after  stating  the  facts.)  The 
Important  question  presented  by  the  record 
sent  up  is  whether  the  certificate  granted  to 
the  prosecutor  by  the  county  board  of  license 
commissioners  of  Camden  county  should  have 
been  adjudged  a  valid,  existing  license.  If 
it  was  such,  it  admittedly  protected  the 
prosecutor  from  prosecution  for  making  sales 
of  liquors,  either  spirituous  or  malt  The 
board  which  granted  this  license  was  Itself 
created  by  an  act  approved  March  20,  1891, 
(P.  L.  1891,  p.  221.)  At  the  present  term  of 
the  supreme  court,  In  the  case  of  State  ^. 
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Bradaraw,  27  Atl.  930,  this  act  «as  adjudged 
to  be  uaconstltationaL  It  was  held  to  be 
an  act,  special  and  local,  regalatluK  tbe  In- 
ternal affairs  of  counties,  and  so  radically 
Inimical  to  the  constitution.  The  case  in 
wlilch  this  decision  was  made  was  an  in- 
formation In  the  nature  of  a  quo  warranto 
to  challenge  the  right  of  the  commissioners 
appointed  under  the  act,  in  Camden  county, 
to  haid  such  offices.  In  this  posture  of  af- 
fairs, can  a  license  granted  by  a  board  or- 
ganized under  color  of  the  provisions  of  this 
act  be  Invoked  for  any  purpose?  The  coun- 
sel fw  the  prosecute  takes  the  view  tliat  the 
license  still  shields  the  licensee  from  prosecu- 
tion. He  insists  that,  admitting  the  uncon- 
stitutionaUty  of  the  act  of  March  20,  18&1, 
the  license  is  not  void.  His  insistence  is 
that  the  commissioners  were  de  facto  (Acers 
at  the  time  the  license  was  granted,  and 
their  act  is  therefore  valid  in  respect  to  the 
public  and  third  parties.  State  v.  Andorson, 
1  N.  J.  Law,  318;  State  v.  Tolan,  33  N.  J. 
liaw,  195;  Clark  v.  Ennis,  45  N.  J.  Law,  69; 
Dugan  V.  Farrier,  47  N.  J.  Law,383,lAtt  751. 
The  radical  unsoundness  of  this  position  is 
that  once  admitting  the  unconstitutionality 
of  the  act  of  1891,  it  follows  that  there 
could  exist  no  legal  board  known  as  the 
"county  board  of  license  commissioners,"  and 
no  such  office  as  that  of  'Xicense  Commis- 
sioner." Where  there  is  an  office  legally  ex- 
isting, and  a  person  is  api>ointed  or  elected 
to  fill  such  office,  his  acts  will  be  held  valid 
as  those  at  a  de  facto  officer,  although  a 
statute  has  prescribed  an  unconstitutional 
method  for  the  appointment  or  election  of 
such  officer.  Where,  however,  the  office  it- 
self is  created  by  an  unconstitotlonal  statute, 
there  can  be  no  incumbent  of  such  office, 
either  de  jure  or  de  facto. 

The  leading  case  upon  the  question  of  what 
Is  essential  to  constitute  a  person  a  de  facto 
offica:  is  undoubtedly  that  of  State  y.  Carr 
roll.  38  Conn.  440.  This  case  involved  the 
validity  of  a  conviction  by  the  city  courts  of 
New  Haven.  The  constitution  provided  that 
all.  Judges  should  be  elected  by  the  general 
assembly.  An  act  of  the  legislature  author- 
ized the  clerk  of  a  city  court,  in  the  absence 
of  Its  Jadge,  to  appoint  a  Justice  of  the  peace 
to  hold  the  court  during  his  temporary  ab- 
sence or  sickness.  The  deik  called  in  the 
Justice  of  tbe  peace  before  whom  the  case 
was  tried.  The  point  made  was  that  the  act 
of  the  leglslatnre  was  unconstitutional,  and 
gave  the  derk  no  right  to  select  a  Judge. 
In  discussing  the  question  whether  this  Jus- 
tice was  to  be  viewed  as  a  de  facto  Judge, 
Chief  Justice  Butler  reviewed  exhaustively 
the  cases  upon  this  subject.  He  lays  down 
tbe  following  definition  of  what  may  be  re- 
garded as  the  characteristics  of  such  an  offi- 
cial: "An  officer  de  facto  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law,- 
upon  principles  of  policy  and  Justice,  will 
hold  valid,  so  far  as  they  Involve  the  inter- 
ests of  the  public  and  third  persons,  where 


the  dudes  of  the  officer  were  exercised— 
First,  without  a  known  appointment  or  elec- 
tion, but  under  such  circumstances  of  repu- 
tation or  acquiescence  as  were  calculated  to 
induce  people,  without  inquiry,  to  submit  to 
or  Invoke  his  action,  supposing  him  to  be  the 
officer  he  assumes  to  be;  second,  under  color 
of  a  known  and  valid  appointment  or  Sec- 
tion, but  where  the  officer  had  failed  to  con- 
form to  some  precedent  requirement  or  con- 
dition, as  to  take  an  oath,  give  bond,  or  the 
like;  third,  under  color  of  a  kuown  election 
or  appointment,  void  because  the  officer  was 
not  eligible,  or  because  there  was  a  want  of 
power  in  the  electing  or  appointing  body, 
or  by  reason  of  some  defect  or  irregularity 
in  its  exercise,  such  ineligibility,  want  of 
power,  or  defect  being  unknown  to  the  pub- 
lic; fourth,  under  color  of  an  election  or  ap- 
pointment by  or  pursuant  to  a  public  uncon- 
stitutional law,  before  the  same  Is  adjudged 
to  be  such."  It  is  perceived  that  each  of 
these  four  propositions  assumes  the  existence 
of  an  office,  the  duties  of  which  the  Incum- 
bent assumes  to  perform.  The  fourth  propo- 
sition, as  is  pointed  out  by  Mr.  Justice  Field, 
in  his  opinicm  in  the  case  of  Norton  v^  Shelby 
Co.,  118  U.  S.  435,  6  Sup.  Ct  1121,  relates 
only  to  sadi  uno<»istitutional  stetntes  as  pro- 
vide for  the  election  or  appointmoit  of  an 
officer  to  fill  an  existing  office.  It  has  no 
reference  to  Incumbents  of  offices  purporting 
to  be  created  by  an  unconstitutional  act. 
That  the  existence  of  a  legal  office  is  essen- 
tial to  give  validity  to  official  acts  Is  settled 
by  many  cases.  It  is  tbe  office  which  In- 
validates the  acts  of  the  incumbent.  An  act 
which  lies  beyond  the  scope  of  official  power 
or  duty  is  uncffldal.  So,  all  acts  which  are 
unsupported  by  the  authority  of  'a  public 
agency  are  void,  because  there  can  be  no 
agent  when  there  is  no  agency.  The  duties 
and  power  most  be  created  by  law,  else  the 
public  cannot  be  bound.  When  the  power 
exists,  then,  fbr  reasons  of  public  policy.  Its 
exercise  by  agents  who  Irregularly  assume  to 
act  under  it,  under  certain  conditions,  will 
be  adopted  as  valid.  The  case  in  which  this 
rule  Is  most  forcibly  presented  is  that  of  Nor- 
ton v..  Shelby  Co.,  already  mentioned.  In 
this  case,  the  legislature  of  Tennessee  had 
passed  an  act  creating  the  county  commis- 
sioners, of  Shelby  county,  and  vesting  in 
them  the  powers  and  duties  of  the  quarterly 
court  of  the  county.  They  were  authorized 
to  subscribe  stock  in  railroads,  which  the 
coimty  court  had  been  authorized  to  sub- 
scribe, and  to  issue  bonds  for  the  amount  of 
such  subscriptions.  The  county  commission- 
ers, under  this  act,  issued  bonds.  After  the 
issuance  of  these  bonds,  the  statute  by  which 
these  commissioners  were  created,  and  their 
duties  defined,  was  declared,  by  the  supreme 
court  of  Tennessee,  to  be  unconstitutional. 
The  court  held  that  tbe  power  to  tax  for  the 
purpose  of  the  county  could  not,  by  any  spe- 
cial or  local  law,  be  taken  from  the  county 
court,  and  conferred  upon  Icical  tribunals  of 
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parttcular  counties,  composed  of  commlsston- 
ers  appointed  by  the  governor.  The  q-uestlon 
of  the  validity  of  these  bonds  afterwards 
came  before  the  snpreme  court  of  the  United 
States  on  a  writ  Of  error  to  the  United  States 
circuit  court  for  the  western  district  of  Ten- 
nessee. Justice  Field,  In  delivering  the  unan- 
imous opiitlon  of  the  United  States  supreme 
court  in  Norton  v.  Shelby  Co.,  sold:  "But  It 
is  contended  that  If  the  act  creating  the 
board  was  void,  and  the  commissioners  were 
not  officers  de  Jure,  they  were  nevertheless 
facers  de  facto,  and  that  the  acts  of  the 
board  as  a  de  facto  court  ai*e  binding  upon 
the  county.  This  contention  Is  met  by  the 
fact  that  there  cannot  be  any  officer  de  facto 
or  de  Jure  If  there  be  no  office  to  flU.  As  the 
act  attempting  to  create  the  office  of  commis- 
sioner never  became  a  law,  the  office  never 
came  into  existence.  •  •  •  Their  [plain- 
tiff's counsel]  position  is  that  a  legislative 
act,  although  unconstitutional,  may  In  terms 
create  an  office,  and  nothing  further  than  the 
apparent  existence  is  necessary  to  glv6  va- 
lidity to  the  acts  of  the  assumed  Incumbent. 
That  position,  although  not  stated  in  this 
broad  form,  amounts  to  nothing  else.  It  is 
difficult  to  meet  it  by  any  argument  beyond 
this  statement  An  unconstitutional  act  is 
not  a  law;  It  confers  no  rights;  it  imposes 
no  duties;  it  affords  no  protection;  It  creates 
no  office;  it  is.  In  legal  contemplation,  as  in- 
operative  as  though  it  had  never  been 
passed."  The  result  was  that  the  botads  Is- 
sued by  this  unconstitutional  board,  before 
the  unconstitutionality  of  the  statute  creating 
it  had  been  declared  by  any  court,  were  heUl 
to  be  void.  The  cases  are  reviewed  by  Mr. 
Justice  Field,  and  his  ahalysls  displays  the 
fact  that  In  each  instance  the  officer  held  to 
be  de  facto  was  the  incumbent  cff  a  de  Jure 
office. 

In  addition  to  the  cases  cited  by  Mr.  Jus- 
tice Field  may  be  mentioned  the  case  of  Ex 
parte  Snyder,  64  Mo.  58.  In  this  case  a  con- 
viction by  a  criminal  court  was  held  to  be 
void  because  the  act  estaUishing  the  court 
had  never  gone  into  effect  It  was  abro- 
gated by  the  provisions  of  a  new  constitu- 
tion, which  was  adopted  before  the  legisla- 
tive act  creating  the  court  by  its  provi- 
sions went  Into  operation.  The  court,  in  Its 
opinion,  uses  this  language:  "A  quite  ex- 
tfflislve  research  has  failed  to  discover  an 
Instance  where  an  Incumbent  has  been  held 
an  officer  unless  there  was  a  legal  office  to 
flU."  To  the  same  effect  are  the  cases  of 
In  re  Hinkle,  31  Kan.  712,  3  Pac.  631,  and 
Town  of  Decornh  v.  Bullis,  26  Iowa,  12. 
In  the  case  of  Dugan  v.  Farrier,  47  N.  J. 
Law,  383,  1  AtL  751,  the  second  objectjon 
taken  was  that  there  was  no  such  office 
as  director  of  the  board  of  chosen  freeholders 
of  Hudson  county,  and  therefore  the  fact  of 
one  acting  as  such  invalidated  the  acts  of 
the  board.  The  answer  was,  there  is  an 
office  of  director,  although  he  is  by  law 
appointed  by  the  board,   instead  of   being 


elected  by  the  people,  as  the  director  was  In 
that  Inistance.  The  only  case  wlildi  I  have 
found  which  gives  countenanee  to  th6  view 
that  there  can  exist  a  de  facto  officer  with- 
out a  de  juris  office  is  that  of  Burt  v.  Rall- 
poad  Co.,  31  Minn.  472, 18  N.  W.  285,  289,  also 
reported  in  4  Amer.  &  Bog.  Corp.  Cas.  426. 
This  point  was  decided  by  a  majority  of 
one,  in  a  court  consisting  of  five  Judges.  The 
editor  of  the  reports  last  mentioned,  In  a. 
note  to  this  case,  cites  a  number  of  cased 
which  he  thinks  strongly  tend  to  support 
the  doctrine  laid  down  by  the  majority  ol 
the  Judges  In  Burt  v.  Ballroad  Co.  I  fail  to 
find  any  among  these  cases  which.  In  my 
Judgment  supports  the  view  that  there  can 
exist  a  de  facto  officer  without  the  existence 
of  a  de  Jure  office.  People  v.  Kane,  23 
Wend.  414,  was  a  proceeding  upon  a  quo 
warranto  to  try  legal  title.  It  does  not 
touch  the  preseut  topic,  and,  besides,  It  was 
overruled  In  Clark  v.  People,  28  Wend.  599. 
The  case  of  People  v.  Bangs,  24  IB.  184, 
was  also  a  quo  warranto  proceeding  to  test 
the  legal  title  of  the  incumbent  His  de 
facto  character  was  not  Involved. 

The  remaining  cases  may  be  ranged  under 
dlffer^sit  instances  of  de  facto  inOumbenta 
of  existing  offices:  First.  Where  there  Is 
none  or  an  Irregular  appointment  and  quall- 
floatlon,  and  the  officer  has  performed  the 
duties  of  the  office.  Thus,  In  Sharp  v. 
Thompson,  100  ni.  447,  a  deputy  clerk  who 
was  verbally  appointed,  and  who  had  niot 
qualified,  was  acting  as  such  officor,  thoe 
being  an  existing  office.  Second.  Where 
there  was  a  regular  appointment,  but  a 
failure  to  qualify.  Thus,  in  Be  Kendall,  85 
N.  Y.  8(>2,  certain  commlsslcmers  In  respect 
to  ululiicipal  Improvements  failed  to  take 
the  statutory  oath,  and  Went  on  to  perform 
the  duties  of  an  existing  office.  -  Third. 
Where  there  Is  a  premature  appolntmait  to 
an  office  before  the  office  has  come  into  be- 
ing, but  after  the  office  has  come  into  ex- 
istence, the  officer  executes  Its  functions. 
Thus,  la  Fowler  v.  Bebee,  9  Mass.  231,  a  man 
was  appointed  and  commissioned  sheriff-  of 
the  county  of  Hampden  before  the  act  creat- 
ing the  county  of  Hampden  went  into  opera- 
tion, but  after  the  act  took  effect  he  went 
into  possession  of  the  office,  and  acted  as 
such  officer.  These  acts  were  held  valid. 
In  Re  Boyle,  9  Wis.  264,  a  Judge  and  clerk 
were  elected  before  the  law  establishing  a 
municipal  court  went  into  effect  by  publish- 
ing the  act  The  acts  of  these  officers  after 
the  law  took  effect  were  held  valid.  Fourth. 
Where  an  officer  holds  over,  and  execntes 
the  functions  of  an  office,  after  the  expira- 
tion of  his  term.  Thud,  In  Brown  v.  Lunt, 
37  Me.  423,  a  certificate  of  acknowledgment 
of  a  deed  made  by  a  Justice  of  the  peace 
In  the  exK-clse  of  a  power  belonging  to  the 
office  of  Justice  of  the  peace,  after  his  term 
had  expired,  was  held  good.  In  Cocke  v. 
Halsey,  16  Pet  71,  the  acts  of  a  clerk  pro 
tempore  of  a  court  done  In  the  absence  of 
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fhe  regular  oleife,  were  held  good,  altiioiirb 
the  period  of  time  for  which  the  court  had 
power  to  make  such  appointment  had  ex- 
pired. In  Kreldler  y.  State,  S24  Ohio  St  22, 
a  lleatenant  of  police  was  held  to  be  a  de 
facto  officer  In  respect  to  acts  done  after  the 
expiration  of  his  term.  In  this  case,  how- 
ever, the  question  was  not  directly  Involved, 
as  the  proceeding  was  a  prosecution  against 
the  lieutenant  for  usurping, the  office  under 
a  statntury  provision.  The  prosecution  failed. 
In  Threadgin  v.  Railway  Ca,  78  N.  O.  178, 
a  summons  issued  by  a  dwlc  whose  term 
had  expired,  but  whose  successor  had  not 
qoallAed,  was  held  to  be  valid,  in  each  of 
the  cases  thus  mentioned,  it  is  perceived  that 
there  e^dsted  an  office  de  Jure.  The  counsd 
for  the  prosecutor  cites  the  case  of  Leach  v. 
People,  182  ni;  42(>,  12  N.  El.  72&  The  facts 
of  that  case  were  these:  The  board  of  sa- 
pervlsors  of  Wayne  county  whs  composed 
of  fiftetta  members,  one  eliacted  from  each 
town.  By  an  unconstitutional  act  the  covokr- 
ty  was  divided  mto  five  districts,  and  the 
board  was  composed  of  five  members,  <me 
electM  from  each  district  The  board,  un- 
der the  new  statute,  had  exactly  the  same 
powers  as  the  old  board  had.  The  new 
beard  issued  bonds.  It  was  held  that  the 
Issuance  of  the  bonds  was  the .  act  of  de 
facto  cheers.  The  court  said:  "After  the 
passage  of  the  act  [the  void  act]  there  still 
remained  the  board  of  supervisors  of  Wayne 
county,  the  official  body  for  the  management 
of  the  county's  affairs.  •  •  •  There  was 
no  rival  board,  but  It  was  tbe  sole  acting 
board  of  supervisors  of  Wayne  county.  The 
real  ^ound  of  con^laint  is  that  tbe  office 
legally  existing  was  Illegally  filled."  A  sim- 
ilar case  is  that  of  Cole  v.  Black  Water 
Pallflk  67  Wis.  Ill,  14  N.  W.  OOa  Both  cases 
hold  that  there  must  be  a  de  Jure  office,  to 
which  tbe  acts  of  those  assuming  official 
ftinctioas  can  be  referred. 

Whether,  when  the  v<rid  act  la  swept  away, 
there  remains  an  <^ce  still  subsistlog,  the 
fimctioBS  of  whldi  were  to  be  exercised  by 
new  officers,  differently  appointed,  or  wheth- 
er tiie  v<rfd  act  attempted  to  erect  a  new. and 
distinct  office,  is  a  questlcm  which  in  some  in- 
stances cannot  be  readily  answered.  Thia  la 
apparent  from  a  comparison  t>f  the  two  cases 
last  mentioned,  with  Town  of  Dakotah  v. 
Bullns,  supra.  The  case  of  Campb.ell  v.  Com., 
96  Pa.  St  344,  has  been  cited  as  an  authority 
(or  the  view  tbaX  an  officer  can  exist  without 
an  officei  Two  associate  judges,  not  learned 
In  the  law,  sat  with  the  president  judge  In 
E^yette  county,  and  participated  in  the  trial 
and  ^ntence  of  a  perstm.  They  were  elected 
and  commtsslotied  as  associate  jvldges.  It 
was  objected,  against  the  validity  6f  the  con- 
vtctlon,  that  there  was  no  power  nnder  the 
constitution  to  elect  associate  judges.  It  was 
held  that  they  were  officers  de  facto^  and 
their  de  jure  character  could  not  be  attached 
except  by  quo  warranto.  The  purport  of  this 
decision  is  that,  whenever  a  portion  of  the 


'functions  of  government  Is  confen«d  by  law 
upon  agents  to  be  selected,— that  is,  whai 
ever  an  office  Is  ci'eated,— the  powers  thus 
dleleguted  can  In  aome  instances  be  perform- 
ed jointly  by  a  greater  or-  less  number  of 
agents  than  Is  provided  for  by  law,  so  as  to 
validate  their  acts  as  those  of  de  facto  offi- 
cers. There  was  a  delegation  of  power  to  the 
court,  which  power  these  men  wore  irregu- 
larly exercising,  and  that  delegation  of  offi- 
cial function  supported  their  de  facto  official 
acts.  Tbe  case  of  Leach  v.  Peoirfe,  supra,  in- 
volves the  same  principle.  I  conclude,  there- 
fore, that  an  office  created  by  ab  unconstitu- 
tional statute^  can  afford  nO  support  to  the 
acts  of  the  incumbents.  Tbe  board  of  license 
commissioners  was  a  new  and  distinct  body, 
and,  when  its  official  existence  is  wiped  out, 
there  is  no  official  support  tar  the  licenses 
grunted  by  its  incumbents. 

I  remark  that,  in  my  lexaminaUon  of  this 
question,  I  have  not  overioc^ed  the  cases  of 
Steelman  v.  Vickers,  61  N.  J.  Law,  180,  17 
AtL  153,  and  Harvey  v.  Philbrick,  40  N.  J. 
Law,  874,  8  AtL  122.  These  cases  concern 
offices  imder  municipalities  alleged  to  be  un- 
constitutionally organleed  tmder  general  acts, 
and  the  official  acts  of  officers  assuming  to 
perform  the  duties  of  such  offices.  In  the 
first-mentioned  case  it  was  held  that  an  at> 
tempt  to  oust  an  office  of  a  municlpiiUty 
from  his  office  by  the  use  of  the  writ  of  quo 
warranto,  upon  the  ground  that  the  corpora- 
tion had  no  existence  because  dt  the  unconsti- 
ttatlonaJlty  of  this  general  act  under  which 
the  corporation  was  incorporated,  could  not 
succeed.  The  ground  of  decision  was  that 
it  was  an  indirect  attack  upon  the  de  jure 
character  of  a  de  facto  corporation,  and  thai 
the  legal  existence  of  such  corporation  could 
only  be  brought  in  question  by  a  proceeding 
against  the  corporation  itself  directly.  The 
result  of  this  decision  is  that  a  court  has  no 
right  to  question  the  de  jure  character  of  any 
de  facto  municipal  corporation  in  any  pro- 
ceeding other  than  that  of  a  quo  warranto 
to  test  the  legality  of  the  ftanchise  itself. 
In  aU  collateral  litigation,  the  existence  of 
the  corporation  de  jure  is  unquestionable. 
The  decision  In  Harvey  v.  Philbrick,  supra, 
holding  that  the  official  character  of  a  treas- 
urer of  a  borough  commission  could  not  be 
inquired  into  upon  certiorari,  was  the  logical 
sequence  OF  tbe  doctrine  laid  in  th3  first-men- 
tioned opinion. 

The  counsel  for  the  prosecutor  relies  upon 
another  point.  This  point  receives  Its  signifi- 
cance from  the  admitted  fact  that  a  writ  of 
error  has  been  Issued  out,  to  take  the  judg- 
ment in  the  case  of  State  v.  Bradshaw  to 
the  court  of  errors  for  review.  It  is  insisted 
that  a  writ  of  error  operates  as  a  superse- 
deas, and  BO  deprives  the  decision  of  this 
court,  in  that  case,  of  any  present  force.  But 
I  am  unable  to  perceive  in  what  way  the 
issuance  of  a  writ  of  error  In  the  case  men- 
tioned touches  the  matter  now  under  discus- 
sion, for  assuming,  for  present  purposes,  that 


Digitized  by  V^OOQIC 


AXLANTIO  SEPOBTEB,yoi.  28. 


(N.J. 


radi  a  writ  doea  o^pente  as  a  supersedeas,  I 
cannot  perceive  how  It  affects  the  force  of 
the  decision  rendered  In  that  case.  The  only 
effect  of  a  supersedeas  would  be  to  stay  the^ 
execution  of  the  judgment  of  ouster,  with 
cmch  other  Incidental  judgment  as,  under  the 
quo  warranto  act,  the  supreme  court  has  di- 
rected to  be  entered.  No  one  Is  concerned 
with  this  question  except  the  parties  to  that 
litigation,  namely,  the  state  on  the  one  side, 
and  the  commissioners  of  Camden  county  up- 
on the  other.  The  judgment  affects  no  one 
else  besides  these  parties,  as  a  judgment, 
nor  would  its  execution  In  any  way  affect 
the  licensee,  who  is  a  stranger  to  the  quo 
warranto  proceeding.  The  decision  of  the  su- 
preme court  In  this  matter  Is  effective,  not  by 
way  of  estoppel,  but  as  a  precedent  It  In- 
volves the  construction  of  a  statute,  and  the 
construction  given  to  the  statute  by  this 
court,  until  reversed  by  the  court  of  errors.  Is 
to  be  considered  aa  the  law  of  this  state. 
So  long  as  It  stands  uiu'eversed,  every  court 
and  judge  must  so  accept  It,  whenever  the 
name  question  again  arises  in  any  other  pro- 
ceeding. The  notion  that  a  deliberative  opin- 
ion of  the  supreme  court  in  one  case  could  be 
disregarded  In  any  other  cause  arising  in  the 
same  court,  and  Involving  the  same  principle, 
or  in  any  inferior  court,  would  be  opposed 
t»  all  settled  rules  which  control  judicial 
conduct  The  conclusion,  therefore.  Is  that 
the  license  held  by  the  prosecutor  is  to  be  re- 
garded as  void.  It  afforded  no  defense  to  the 
prosecution,  and  the  conviction  must  be  af- 
firmed. 


(55  N.  J.  L.  628) 

BOARD  OP  CHOSEN  PRBJBHOLDERS  OP 
MORRIS  COUNTY  v.  HOUGH  et  ux. 

(Court!  of  Errors  and  Appeals  of  New  Jersey. 
Dec.  14, 1893.) 

DavsoriTi  Bkidois— Liabilitt  or  Codktt— Nso- 

LIOBNCa. 

1.  This  action  lies  against  the  board  of 
diosen  freeholders  of  Morris  county  under  the 
supplement  to  "An  act  respecting  bridges,"  ap- 
proved March  15,  1860,  (RevlBioo,  p.  80,  {  9.) 

2.  It  was  the  duty  of  the  board  of  chosen 
xreeholdeis  of  Morris  county  to  rebuild  the 
bridge  in  Union  street,  in  the  town  of  Dover, 
when  the  old  bridge  over  the  Rockaway  river 
was  brolien  down  and  became  unfit  for  use. 

3.  Tliat  duty  involved  the  furnishing  of  a 
>afe  and  convenient  access  to  said,  bridge,  both, 
as  to  its  footways  as  well  as  Its  roadway. 

4.  That  when,  in  the  performance  of  that 
dnty,  they  adopted  a  plan  which  contemplated 
the  filling  in  of  the  sidewalks  of  Union  street, 
either  by  the  town  of  Dov»  or  the  adjacent 
property  owners,  so  as  to  bring  the  sidewalks 
np  to  the  wing  or  abutment  walls  of  the  bridge, 
and  level  with  the  top  thereof,  so  as  to  leave 
the  access  to  the  footwalk  of  the  bridge  in  a 
dangerous  condition,  it  was  their  duty  to  place 
some  barrier,  or  guard,  light  or  warning,  at 
this  dangerous  point;  that  while  they  were  pre- 
paring a  permanent  railing  to  place  at  this 
point  which  would  have  rendered  the  approach 
entirely  safe.  It  was  their  duty,  when  tne  dan- 
ger l>ecame  apparent  by  the  construction  of  the 
raised  sidewalR,  to  place  some  temporary  iMir- 
ti«r,  Ui^t,  or  warning  at  this  dangerous  point. 


nntn  the  permanent  railing  was  placed  in  posi- 
tion. 

6.  That  It  was  negligence  on  their  part  not 
to  provide  such  a  temporary  barrier  after  they 
liad  notice  of  the  dangerous  condition  of  the  ac- 
cess to  the  bridge  at  this  point. 

6.  That  the  open  and  notorious  continuance 
of  this  dangerous  condition  for  over  two  weeks 
before  the  injury  was  sufficient  to  warrant*  the 
jury  In  charging  the  authorities  with  notice 
thereof,  the  same  as  if  they  had  received  ac- 
tual notice  thereof. 

7.  The  negligence  of  the  defendants  did  not 
arise  from  any  actual  knowl^ge  or  any  affirma- 
tive act  on  their  part  but  from  their  omission 
of  the  duty  of  inspecting,  and  of  the  degree  of 
diligence  which  might  reasonably  have  been 
expected  from  them  under  all  the  circumstan- 
ces of  the  case.  They  had  fnll  opportuni^  of 
knowledge,  and  that  stands,  for  ue  purposes 
of  this  case,  as  actual  knowledge;  ana  the  de- 
fendants are  equally  chargeable  as  if  express 
notice  had  been  given  them. 

Beasley,  C.  J.,  and  Depue,  Brown,  and  Smith, 
JJ.,  dissenting. 
(Syllabus  by  the  Ck>nrt) 

Error  to  circuit  court,  Morris  county;  be- 
fore Justice  Hagie. 

Action  by  Edwin  Hough  and  Martha 
Hough,  his  wife,  against  the  board  of  chosen 
freeholders  of  the  coxmty  of  Morris,  to  re- 
cover for  personal  injuries  sustained  by  the 
female  plaintiff.  There  was  judgment  for 
plaintiffs,  and  defendant  brin^  error.  Af- 
firmed. 

J.  S.  Salmon  and  W.  W.  Cutler,  for  plain- 
tiff in  error.  J.  H.  Beecher,  for  defendants 
in  error. 

ABBETT,  J.  This  la  an  action  brought 
for  the  recoTOy  of  damages  resulting  teom 
an  injury  received  by  Mrs.  Martha  Hough, 
one  of  the  plaintlfh,  and  for  which  it  Is 
claimed  that  the  board  of  chosen  freeholders 
of  Morris  county  is  responsible.  It  includes— 
First,  her  claim;  and,  second,  that  of  h« 
husband.  On  October  26,  1891,  Martha 
Hough  was  Injured  by  falllntf  from  the  abut- 
ment or  wing  wall  of  a  bridge  over  the  Rock- 
away  river,  in  Union  street,  in  the  town  of 
Dover.  The  accident  occurred  aa  she  was 
paasing  along  Union  street  The  street  and 
the  bridge  connecting  the  same,  both  before 
and  at  the  time  of  the  injury,  were  used  as  a 
cmitinnous  put)Uc  street  and  highway.  The 
bridge  was  the  connecting  link  across  the 
Rockaway  river.  She  was  walking  on  the 
sidewalk  on  the  easterly  side  of  Union  street 
on  her  way  home,  which  necessarily  led  her 
across  the  bridge.  The  night  was  dark  and 
rainy.  She  was  unable  to  see  fbr  any  dis- 
tance, and,  relying  on  the  sidewalk  as  a  safe 
access  to  the  footway  of  the  bridge,  she  pro- 
ceeded along  Union  street,  and  walked  off  the 
wall  at  the  place  where  the  ddewalk  at  Union 
street  abutted  and  jcrfned  the  abutment  or 
wing  wall  on  the  easterly  side  of  the  bridge. 
The  sidewalk  and  the  top  of  this  wall  were 
about  on  a  leveL  There  was  no  Ught,  no 
barrio',  no  protection.  The  unguarded  wall 
at  the  end  of  the  sidewalk,  in  the  conditiou  It 
was  on  the  night  of  the  accident,  was  dan- 
gerooa  to  pedeatrlana.    Hie  evidence  abuwa 
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that  this  brld^  was  built  to  replace  an  old 
wooden  truss  bridge,  that  had  broken  down 
and  was  impassable.  The  defendants  ap- 
pointed a  committee  to  rebnlld  the  bridge, 
replacing  It  with  a  new  Iron  stmcture,  which 
was  to  be  some  sixteen  feet  wider  than  the 
old.  teldge,  and  over  two  feet  higher.  They 
also  provided  In  their  contracts  for  filling  in 
with  earth  behind  the  abutments  to  make 
a  safe  and  commodious  roadway  approach 
to  the  bridge.  The  bills  for  the  worii  were 
from  time  to  time  rq»orted  by  the  committee, 
and  ordered  paid  by  the  defaadants.  After 
the  main  structure  had  been  practically  com- 
pleted, and  about  three  weeks  before  the 
accident  occurred,  the  chairman  of  the  com- 
mittee, under  authority  of  the  committee,  or- 
dtfed  Foster  Bnrch  to  measure  the  bridge  as 
far  as  the  line  of  the  sidewalk,  and  to  get  a 
railing  ready  9nd  put  it  on.  He  got  it 
ready  in  his  shop,  and  commenced  drilling 
boles  In  the  coping  on  top  of  the  abutments 
w  wing  walls  in  which  to  fasten  the  railing, 
and  this  work  was  in  progress  when  the  ac- 
cident occurred.  It  was  finished  a  few  days 
thereafter,  and  the  bill  therefor  was  paid 
by  the  board  of  chosen  freeholders.  This 
railing  was  about  three  to  three  and  a  baU 
feet  high,  and  was  connected  with  the  bridge 
posts  which  had  theretofore  been  erected, 
and  the  railing  extended  across  the  sidewalk. 
The  evid^ice  shows  that,  when  the  ne^ 
bridge  was  being  built,  It  was  Intended  to 
raise  the  grade  of  tbe  street  in  approaching 
it  The  abutments  or  wing  walls  having 
been  raised  about  two  feet  or  more  above  the 
old  walls,  it  was  necessary  to  raise  the  grade 
of  the  street  so  as  to  have  a  safe  and  con- 
venient access  to  the  new  bridge,  which  was 
'  so  much  higher  than  the  old  one.  If  there 
had  been  no  filling  in  after  the  bridge  was 
finished,  both  the  walls  and  the  bridge  rest- 
ing thereon  would  have  beea  over  two  feet 
above  the  grade  of  the  street  In  order  to 
make  the  bridge  useful  to  the  public,  it  was 
neceesoiy  to  make  the  approaches  thereto 
conform  to  the  new  elevation.  It  is  clear 
that  the  defendants,  through  their  committee, 
contemplated,  as  part  of  this  safe  and  con- 
veni«it  access,  a  railing  along  the  wing  walls 
of  the  bridge  at  the  ends  of  the  sidewalk. 
Without  such  a  barrier  it  would  not  be  safe 
when  the  sidewalks  were  filled  up  to  the  new 
grade,  and  it  is  evident  that  they  so  under- 
stood It  when  they  entered  Into  a  contract 
with  Burch  for  the  erection  of  this  Iron  rail- 
ing. The  sidewalk  was  raised,  and  the 
flagging  put  thereon,  up  to  the  wing  walls, 
while  the  defendants,  through  their  commit- 
tee, w«e  progressing  with  the  work  of  put- 
ting up  tbe  railing.  The  drilling  of  the  holes 
In  which  to  insert  the  railing  had  been  nearly 
completed  at  the  time  of  the  accident,  and 
was  fiidshed,  and  the  railing  put  up,  shortly 
after  it  had  occurred.  The  defendants,  how- 
ever, failed  to  put  up,  during  the  progress 
of  this  work,  any  barriers  or  lights  by  which 
tbe  public  would  be  warned  of  the  dangw 
existing  at  this  point.    It  Is  clear  that  tbe 


access,  according  to  this  contemplated  plan, 
was  a  safe  and  convenient  one.  Tbe  oUi 
bridge  was  narrower  than  the  new  one,  be- 
ing only  20  feet  wide.  The  new  bridge  Is  36 
feet  wide,  of  which  24  feet  in  the  center  is 
designed  for  a  roadway,  and  6  feet  on  each 
side  is  raised  some  Inches  above  the  road- 
way, and  Is  designed  as  a  passageway  for 
persons  on  foot  The  new  bridge  stands  In 
the  middle  of  Union  street  which  Is  66  feet 
wide.  The  new  bridge,  being  higher  tha& 
the  old  one,  required  some  filling  or  grading, 
—some  construction  back  of  the  abutments,— 
In  order  to  afford  a  safe  and  convenient  ac- 
cess thtfeto.  This  filling  was  done  by  tbe 
defendants  back  of  the  main  structure  of  the 
bridge,  and  it  raised  the  ground  next  to  the 
bridge  up  to  the  level  of  the  roadway  there- 
of, and  that  level  extended  to  the  east  post 
on  the  south  end  of  the  bridge.  From  that 
post  the  wnU  upon  which  the  bridge  rested 
continued  on  across  the  sidewalk.  This  wall 
was  a  part  of  the  construction  <Mr  tbe  bridge. 
It  had  been  done  under  contract  and  It  had 
been  det^mlned  by  the  committee  of  de- 
fendants, on  July  29th,  that  on  the  top  of 
it  a  railing  should  be  erected.  On  this  last 
date  the  work  already  completed  was  ex- 
amined and  approved,  and  the  bridge  be- 
came a  public  work,  constructed  by  a  public 
OMiioratlon,  and  opened  for  public  use.  Tbe 
bridge  was  not,  however,  at  that  date,  en- 
tirely completed,  so  far  as  access  to  it  from 
tbe  easterly  sidewalk  of  Union  street  was 
o(Hicemed.  The  plan  adopted  contemplated 
raising  the  sidewalk  on  each  side  of  the 
bridge  structure.  It  is  evident  that  the  com- 
mittee did  not  contemplate  the  filling  up  of 
the  sidewalk  by  the  defendants.  The  filling 
was  to  be  done  either  by  the  authorities  of 
Dover,  or  by  the  owners  of  property  on 
Union  street  The  committee's  plan  contem- 
plated 'access  to  tbe  footway  of  the  bridge 
over  this  filling  by  others.  The  laying  of 
fiagglng  on  this  filling  on  tbe  easterly  side  of 
Union  street,  between  Blackwall  street  and 
the  Rockaway  rivar,  was  commenced  on  the 
5th  of  October,  1881,  and  finished  on  the 
10th  of  the  same  month.  It  ended  at  the 
abutment  of  the  Union  street  bridge  over  the 
Bockaway  river.  It  was  laid  up  to  the  abut- 
ment wall  of  tbe  bridge,  and  the  surface  of 
tbe  top  of  the  abutment  wall  was  about  on 
a  levd  with  tbe  surface  of  the  flagging.  This 
sidewalk  ran  straight  up  until  it  came  to  this 
river  wall,  and  then  made  a  turn  at  a  right 
an^e,  and  went  along  the  river  wall  about  . 
eight  feet  untU  it  came  to  the  footway  of 
the  bridge.  The  filling  up  of  the  sidewalk, 
so  as  to  lay  the  flags  thereon,  was  going  on 
during  tbe  building  of  the  bridge,  and  it  had 
all  been  completed,  and  the  flags  laid  thereon, 
by  the  10th  of  October,— 16  days  before  the 
accident  occurred.  Tbe  work  of  preparing 
the  railing  and  drilling  tbe  holes  therefor 
was  progressing  at  tbe  same  time,  although 
the  railing  was  not  put  up  until  after  tbe 
accident  The  access  to  the  footway  of  the 
bridge  was  intended  to  be  over  this  aide- 
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walk  when  raised,  rroro  October  10th  to  Oc- 
tober 26th,  access  to  the  footway  of  the 
bridge  was  I^  In  a  dangerous  condition, 
without  guard  or  wamingi  so  that  one  walk- 
ing on  the  easterly  sidewalk  of  Union  street 
towards  the  bridge  was  liable  to  walk  direct- 
ly over  the  wing  wall  or  abutment,  into  the 
Bockaway  rirer.  The  defendants  neither  put 
up  any  temporary  barrier  nor  placed  any 
light  or  warning  of  any  kind  at  this  dan- 
gerous point  .  They  left  it  open  and  un- 
guarded. The  evidence  shows  that  on  the 
night  In  question,  although  it  was  so  dark 
that  it  was  impossible  for  any  one  walking 
along  the  sidewalk  to  cross  the  bridge  to  see 
the  danger,  they  left  It  wholly  unguarded. 
The  case  was  left  to  the  jury,  and  there 
was  a  verdict  for  the  plaintiffs. 

This  case  comes  up  on  bill  of  exceptions. 

The  first  exception  was  to  the  refusal  to 
nonsuit  on  the  ground  that  the  plaintiffs  had 
not  establisbed  a  legal  cause  of  action  against 
the  defendants.  Second,  a  general  excep- 
tion to  that  part  of  the  charge  of  the  judge 
which  is  as  follows:  "Now,  gentlemen,  was 
the  plan  designed  for  access  to  the  footways 
of  the  bridge  such  as,  either  originally,  or 
as  modified  on  that  day,  contemplated  the 
filling  up  of  the  sidewaUc,  and  the  construc- 
tion of  the  footway  thereon  up  to  and  across 
the  wall,  80  as  to  reach  and  give  convenient 
access  to  the  footway  of  the  bridge?  Was 
that  the  plan  In  the  contemplation  of  the 
committee  who  represented  the  defendants, 
and  did  they  contemplate,  not  the  filling  up 
themselves,  but  to  adopt  the  filling  np  of 
others?  If  not,  gentlemen,  then  I  am  obliged 
to  charge  you  the  defendants  were  not  re- 
sponsible for  the  construction  of  what  was 
not  within  their  plan,  provided  the  plan 
they  did  adopt  furnished  a  safe  and  con- 
venient access  to  the  bridge.  And  it  would 
be  Immaterial  in  this  case  whethw  it  did 
or  not,  becanse  It  is  not  at  all  in  question 
that  the  Injury  here  happened,  not  because 
of  the  original  access  to  the  bridge  provided 
by  the  freeholders,  but  because  of  the  filling 
up  of  the  sidewalk  by  others.  But  if  the 
plan  as  originally  made— on  which  question 
you  may  take  into  consideration  the  fact  of 
their  building  the  wall  to  that  height— did 
contemplate  the  filling  up  of  the  sidewalks 
of  the  street  in  the  manner,  and  with  the 
effect,  I  have  mentioned,  or  if  the  plan  was 
so  modified  on  July  29th  as  to  include  such 
filling  up  of  the  sidewalks  on  the  street,— 
and  on  this  question  you  may  take  Into  con- 
sideration the  contract  for  the  railing,  which 
is  of  importance  in  the  evidence,— then,  gen- 
tlemen, since  the  duty  of  the  defendants 
was  to  make  a  safe  passage,  if  by  their  plan 
of  access  they  adopted  the  filling  of  others, 
and  a  safe  passage  required  a  barrier  or 
protection  along  the  wall,  then,  gentlemen. 
It  was  the  duty  of  the  defendants  to  erect 
that  barrier.  Now,  if  you  come  to  that  con- 
clusion, yon  must  then  determine  whether 
tliere  was  a  wrongful  neglect  of  that  duty. 


It  Is  evident  that  the  circumstances  were 
known  to  the  committee,  and,  acting  on  the 
circumstances,  they  ordered  the  railing.. 
They  provided  what  would,  when  placed  In 
position,  be  a  barrier  and  protection,  and 
there  Is  no  dispute  In  this  case  that  it  .would 
be  a  safe  barrier  and  protection.  Now  comes, 
gentlemen,  the  important  and  turning  point 
In  this  case,— were  they  wrongfully  neglect- 
ful in  not  furnishing  some  temporary  barrier 
or  protection  pending  the  erection  of  the 
railing?  If  the  plan,  either  as  originally 
made  or  as  modified,  contemplated  a  side- 
walk filled  In,  and  a  foot  passage  along  the 
dangerous  edge  of  this  wall  to  the  footway 
of  the  bridge,  then,  gentlemen,  a  duty  de- 
volved on  the  freeholders  to  take  proper  and 
reasonable  precauticm  to  have  notice  of  tliat 
filling  In,  which  they  were  to  adopt  as  part 
of  their  plan,  and  to  erect  some  temporary 
barrier  until  the  railing  which  they  had  or> 
dered  should  be  erected."  The  exceptions- 
to  the  refusals  to  charge  otherwise  than 
as  charged  are  as  follows:  "(3)  That  ther» 
was  no  evidence  that  the  defendants  adopted 
any  plan  with  reference  to  the  filling  up> 
of  said  sidewalk  that  was  to  be  carried  out 
by  any  other  person."  "(5)  That  there  was 
no  evidence  to  show  that  the  defendant» 
had  actual  knowledge  or  notice  that  the  ap- 
proaches to  the  bridge  had  become  in  a 
dangerous  condition  iff  reason  of  the  change 
of  grade  of  Union  street,  or  of  the  Qlllng  of 
the  sidewalk,  and  that,  therefore.  If  they 
were  in  a  safe  condition  on  the  29th  day  qf 
July,  when  their  work  was  completed,  they 
would  not  be  Ii9.ble,  unless  actual  notice  of 
the  change  In  &e  condition  of.  the  approacb- 
to  the  bridge  had  been  given  to  defeqdants. 
(6>  That  the  riyer  or  wing  wall  was  not  a. 
part  of  the  bridge  or  its  approaches,  whjcb 
the  defendants  were  required  to  keep  in  re- 
pair. (7)  That  If  the  defendants  ordered  ft 
railing  put  up  along  the  wing  wall,  which 
it  was  not  their  duty  to  order  or  erect,  they 
would  not  be  liable  for  any  injury  which  may 
have  occurred  to  the  plaintiffs  by  reason  of 
the  railing  not  being  erected  at  the  time  of 
the  accident."  There  are  three  other  re- 
quests to  charge,  being  Nos.  1,  2,  and  4,. 
which  are  specifically  stated  hereafter. 

An  action  for  these  tojuries  would  not 
lie  against  the  defendants  at  common  law, 
but  the  supplement  to  "An  act  respecting 
bridges,"  approved  March  15,  1860,  (P.  L. 
I860,  p.  285;  Revision,  p.  86,  i  9,)  provides- 
that  "In  all  cases  where  a  township  or  the 
board  of  chosen  freeholders  of  a  county  are 
chargeable  by  law  with  the  erection,  rebuild- 
ing or  repair  of  any  bridge  or  bridges,  and. 
the  said  township  or  board  of  chosen  free- 
holders shall  wrongfully  neglect  to  erect,  re- 
build or  repair  the  same,  by  reason  whereof 
any  person  or  persons  shall  receive  injury  or 
damage  In  his  or  their  persons  or  property, 
he  or  they  may  bring  his  or  their  action  of 
trespass  on  the  case  against  said  township 
or  said  board  oif  chosen  freeholders  as  the- 
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caise  may  be,  and  recover  Jad(pnent  agalnsl 
tliem  to  the  extent  of  aU  8nch  idamage  mui^ 
tained  as  aforesaid,  w1ii<ai  aald  Judgmuit 
shall  be  paid  by  the  township  or  county  tA 
the  case  may  be."  This  act  has  been  held 
to  l>e  a  remedial  statute,  and  to  be  one  that 
should  be  construed  to  give  a  remedy  by  ac- 
tion for  all  Injnrles  to  p««ons  or  i^operty, 
where  the  municipal  body  is  bound  by  law 
to  build,  rebuild,  and  repair  a  bridge,  with  a 
view  to  the  safety  of  persona  and  property, 
and  It  shall  neglect  to  perform  the  duty  thus 
required  of  It,  and  damage  shall  result  direct- 
ly to  those  persons  or  that  property.  Jemee 
V.  SYeeholders  of  Monmooth  Co.,  S2  N.  Ji 
Law,  S67,  21  At).  286.  The  liability  under 
this  act  (mly  arises  in  this  case  if  the  proofs 
eBtabUSb— First,  that  the  board  of  chosen 
freeholders  were  chargealtde  by  law  with  the 
erection,  rebuilding,  or  repair  of  the  bridge  lo 
^^uestlon;  secoiid,  that  the  board  Wrongfully 
neglected  to  erect,  rebuild,  or  repair  the 
same;  third,  that  the  injury  to  Mrs.  Hough 
was  occasioned  by  such  wrongfbl  neglect. 
The  l<oard  of  chosen  freeholders  were  clearly 
cnargeable  with  the  erection,  rebuilding,  and 
repair  of  the  Union  street  bridge  over  the 
Rockaway  river.  Freeholders  of  Sussex  Oo.' 
V.  Strader,  18  N.  3.  Law,  108.  This  duty  not 
only  tiBQulred  the  defendants  to  replace  the 
structure  across  the  stream  with  a  new  ifthe, 
bat  it  also  required  them  to  make  the  new 
bridge  accessible  at  its  ends.  To  make  a 
complete  passageway  across  the  Rockaway 
river  for  the  public,  the  defendants  were 
bound  to  fill  up  at  the  ends  of  this  bridge, 
so  far  as  to  make  it  a  safe  and  conrenlent 
passageway  for  such  persons  as  might  be 
entitled  to  use  the  same.  The  duty  to  make 
and  repair  the  highways  at  the  ends  thereof, 
so  as  to  make  the  bridge  accessible  th»'e- 
from,  was  not  only  a  Btatut(Hy  duty,  but  was 
a  duty  at  common  law.  Fretiiolders  of  Soa^ 
sex  Co.  V.  Btrader,  18  N.  J.  Law,  108;  Proprle- 
tors  of  Bridges  v.  Boboken  Land  A  Imp.  Oo., 
13  N.  J.  Bq.  S24.  See,  also,  Moreland  °  v. 
Mltcbdl  Co.,  40  Iowa,  SQa  Whether  the  de- 
fendants neglected  to  perform  this  duty  of 
replacing  the  old  structure,  and  providing  the 
public  with  a  safe  and  convenient  access 
thereto,  was  a  question  of  fact  foi^  the  Jury 
upon  tte  evidence.  The  question  as  to  wheth- 
er the  injury  to  Mrs.  Hough  was  (Occasioned 
by  the  wrongful  neglect  of  the  defendants 
wds  also  a  qnesti(»>  for  the  Jury.  The  board 
were  bound  by  the  action  of  its  committee^ 
City  of  Burlington  v.  Dennison,  42  N.  J.  Law, 
16T. 

The  verdict  of  the  jury  having  settled  all 
disputed  questions  of  fact  in  favor  of  the 
plaintUTs,  the' Judgment  in  this  case  should 
be  affirmed,  unless  the  trial  Judge  erred  in 
his  rulings,  as  shown  by  proper  exceptions 
allowed  and  sealed  in  this  cdse.  The  first 
exception  Is  to  the  r^nsal  to  nonsuit  This 
is  defective  because  It  does  not  show  that  the 
precise  point  on  which  a  t«vte^  is  sought 
was  made  by  counsel,  and  presented  to  the 


mhia  of  the  trial  Judge,  bud  decided  by  him. 
The  only  ground  ftt&ted  waa  that  the  plain- 
tlflTs  had  not  estaUished  a  l^gal  cause  of  ac- 
tion against  the  defendants.  If  such  an  ob- 
jection is  sustained,  It  would  Impose  upon  the 
trial  Judge  the  necessity  of  considering  every 
legal  propOBitioD  that  might  arise  In  the  case, 
and  all  the  evidence  thersio,  and,  if  he  erred, 
the  Judgment  would  be  revtatted,  although 
counsel  had  failed  to  state  the  grounds  of 
objection,  so  that  the  court  might  fairly  con- 
sider each  of  them  as  thus  presented.  Such 
a  general  objection  is  not  framed  with  that 
particularity  required  by  the  rales  laid  down 
Ua  Associates  at  Jersey  Co.  v.  Davison,  20  N. 
X,  Law,  418;  PaCk&rd  v.  Railway  Co.,  64  K. 
3.  Law,  282,  23  Atl.  722.  An  example  Of 
proper  particularity  in  stating  the  grounds 
relied  upon  as  a  motion  for  nonsuit  will  be 
found  in  RailroBd  do.  v.  Moore,  Zi  S.  J.  Law, 
826.  The  next  exception  is  to  the  charge  of 
the  Judge.  This  is  clearly  multifarious.  It 
embraces  several  legal  propositions,  some  of 
wUch  are  clearly  unobJectiottaUe,  so  far  as 
the  defendants  are  concerned.  It  cannot  be 
uphdd  in  toto.  Packard  v.  Railway  Co.,  64 
N.  J.  Law,  232,  23  AU.  722.  The  exception 
to  the  refusal  to  charge  as  stated  in  the  third 
request  cannot  be  sustained,  because  It  as- 
sumes that  there  was  no  evidence  on  the 
point  involved  therein,  whereas  there  was 
evidence  in  the  case  affecting  this  question. 
The  exception  to  the  fifth  refusal  to  charge 
as  requested  cannot  be  sustained,  because  It 
assumes  that  the  bridge  was  completed  July 
28th,  when  there  was  evidence  from  which 
it  might  be  Inferred  that  it  was  not  ehtlrdy 
completed  on  that  date,  and  because  actual 
notice  of  the  condition  of  the  sldewaft  thwe- 
after  was  not  necessary,  as  hereinafter  stated. 
The  exception  to  the  sixth  refusal  to  charge  , 
cannot  be  sustained,  l>ecanse  it  assumes,  as 
matter  of  fact,  that  the  river  or  wing  walls 
vrere  not  part  of  the  bridge.  If  they  were,— 
and  there  was  evidence  upon  that  point,— the 
defendants  would  I>e  bound  to  keep  them  in 
,  repair  the  same  as  any  other  part  of  the 
bridge.  The  exception  to  the  seventh  re- 
fusal to  charge  cannot  be  sustained,  because 
It  would,  in  eifect,  be  instructing  the  Jury 
that  ordering  a  railing  to  be  put  up,  which  It 
was  not  their  duty  to  put  up,  would  relieve 
the  defendants  in  this  case,  when  the  lia- 
bility, if  any,  results  from  defendants'  not 
putting  up  some  temporary  warning  barrier 
or  protection  while  the  tttlling  was  in  course 
ot  constmction.  The  duty  was  not  neces- 
sarily to  put  up  a  railing,  but  to  furnish 
plaintiff  a  safe  and  convenient  access  to  the 
footwalk  of  the  bridge,  which  could  have 
been  done  In  various  ways,  other  than  by  a 
raUlUg.  The  charge  of  the  Judge  fairly  left 
this  matter  to  the  Jury,  .f  his  view  of  the  law 
Is  correct.  The  refusals  to  charge  the  first, 
second,  and  fourth  propositions,  however,  in- 
volve a  consideration  of  legal  principles 
whidi,  if  the  Judge  improperly  refused  to 
charge,  would  require  the  Judgment  In  this 
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case  to  be  reversed.  These  requesta  were 
as  follows:  "(1)  That  it  the  approaches  to 
the  bridge  were  safe  and  conrenlent  when 
It  was  taken  np'  by  the  committee  of  the 
board  of  chosen  freeholders  having  charge  of 
the  building  of  said  bridge,  on  the  29th  day 
of  July,  and  they  would  have  continued  to  be 
safe  and  convenient  if  they  had  not  been 
changed  by  parties  other  than  the  defend- 
ants, and  without  their  knowledge,  the  de- 
fendants would  not  be  responsible  for  the  in- 
juries received  by  Mrs.  Hough.  (2)  That  un- 
less the  evidence  showed  that  the  defendants 
had  actual  knowledge  of  the  way  in  which 
the  sidewalk  would  be  filled  in,  the  extent  of 
the  filling,  and  the  time  when  the  filling 
would  be  done,  they  would  not  be  responsible 
by  reason  of  any  plan  which  they  may  have 
contemplated,  or  which  they  may  have  sup- 
posed, might  be  adopted  by  the  town  <^ 
Dover,  or  by  the  owner  of  the  adjoining 
property."  "(4)  That  if  the  approach  to  the 
bridge,  as  made  by  defendants,  was  safe  and 
c<mvenlent,  thongh  they  may  have  contem- 
plated a  plan  of  filling  of  the  sidewalk  that 
might  at  some  future  time  be  adopted  by  tne 
town  of  Dover,  or  by  the  owner  of  the  ad- 
Joining  land,,  and  undertook  to  provide  for 
such  condition,  they  would  not  be  responsible 
for  the  injury  to  Mrs.  Hough,  unless  they 
had  actual  knowledge  or  notice  that  the  work 
was  to  be  done  at  once,  or  that  the  work  was 
in  progress,  or  had  been  completed." 

In  considering  the  questions  presented,  we 
may  assume  that  if  the  duty  of  the  defend- 
ants had  been  ended  July  29th,  when  the 
main  structure  of  the  bridge  had  been  finish- 
ed, and  the  roadway  of  the  street  had  been 
graded  up  to  meet  It,  the  defendants  would 
not  have  been  liable,  because  the  work  had 
been  left  in  such  a  condition  ttiat  the  side- 
walks of  the  street  met  the  wing  walls  two 
to  tliree  feet  l>eIow  the  top  thereof,  and  it 
would  have  been  impossible  for  plaintiff  to 
have  walked  over  the  same.  The  difficulty 
with  the  defendants'  case  is,  however,  that 
the  bridge  and  its  approaches  were  not  then 
finished,  according  to  the  plan  contemplated 
by  the  defendants.  They  liad  then  deter- 
ntined  to  erect  a  railing  on  the  wing  walls 
as  a  barrier  or  protection  at  the  end  of  the 
sidewalks  on  Union  street,  as  they  would  ex- 
ist when  filled  up  to  meet  the  new  grade  of 
the  street,  rendered  necessary  by  reason  of 
the  defendants'  having  raised  the  new 
bridge  some  two  or  three  feet  above  the 
height  of  the  old  bridge  and  the  old  grade . 
of  the  street  This  contemplated  filling  bad 
been  completed  some  16  days  before  the  ac- 
cident, and  the  danger  existing  was  open 
and  notrarlouB  during  all  that  time;  and  the 
defendants  were  proceeding  with  the  work 
of  putting  up  the  railing,  which  would  have 
been  a  complete  protection  if  it  had  been 
finished,  but  they  allowed  the  dang»ous  con- 
dition to  continue  toe  these  16  days  with- 
out any  tempwary  barrier,  light,  or  warning 
to  give  notice  to  pedestrians  of  this  danger. 


The  question  here  presented  is,  were  the  de- 
fendants, with  this  opportunity  of  knowl- 
edge, and  their  failure  during  that  period 
to  see  the  existing  danger  and  provide 
against  it,  guilty  of  a  wrongful  neglect,  un- 
der the  act  of  1860,  the  same  as  if  they  Iiad 
received  actual  notice  of  the  condition  of  af- 
fairs and  the  danger,  and  had  expressly  re- 
fused to  provide  against  the  same?  The 
court  seems  to  have  presented  the  case  fully 
and  fairly  to  the  Jury,  and  dealt  most  care- 
fully with  the  rights  and  duties  of  the  de- 
fendants under  the  evidence.  An  examina- 
tion of  the  charge  shows  that  the  following 
propositions,  among  others,  ■were  laid  down 
by  the  tirial  Judge:  "(1)  That  the  liability 
of  the  defendants,  if  any,  arose  under  the 
supplement  to  the  bridge  act  of  March  16, 
1860,  (Revision,  p.  86,)  on  account  of  the 
wrongful  neglect  of  the  d^endants  to  re- 
build or  repair  Union  street  bridge,  over 
the  Rockaway  river.  That  no  liability  ex- 
isted In  this  case  unless  the  proofs  establish- 
ed—First, that  the  defendants  were  charge- 
able by  law  with  the  erecticm,  rebuilding,  or 
repairing  of  the  bridge;  second,  that  the 
defendants  wrongfully  neglected  to  «eet,  re- 
build, or  repair  this  bridge;  and,  third,  that 
the  injury  to  Mrs.  Hough  was  occasioned  by 
such  wrongful  neglect  (2)  That  it  was  the 
duty  of  the  defendants  to  provide  at  each 
side  of  the  Bockaway  river,  which  it  spans, 
a  safe  and  convenient  access  to  the  bridge 
for  passengers,  by  filling  in  or  by  some  other 
mode,  and  that  the  same  is  part  of  the 
bridge  construction.  (3)  That  the  new 
bridge,  being  some  two  feet  higher  than  the 
old  one,  required  some  filling  or  grading,— 
some  construction  back  of  the  abutment 
(4)  That  although  the  bridge  committee,  on 
July  29th,  examined  and  approved  of  the 
work  done  up  to  that  time,  and  It  then  be- 
came a  public  work,  constructed  by  a  pub- 
lic corporation,  and  open  for  public  use,  it 
was  still  a  question  for  the  Jury  it  it  was 
then  completed.  (5)  That  whether  it  was 
then  completed  depended  on  what  was  the 
plan  and  design,  either  originally  made,  or 
as  modified  July  29th.  (6)  That  it  might  be 
Inferred  that  it  was  expected  that  the  side- 
walks on  Union  street,  If  ever  laid,  would  be 
laid  np  to,  and  made  to  adjoin,  the  raised 
footways '  on  the  bridge.  (7)  That  on  July 
29th  the  committee  of  defendants  discussed 
the  question  of  these  sidewalks,  and  the 
necessity,  if  they  were  raised  at  some  future 
time,  to  put  a  railing  on  the  wall,  and  that 
thereupon  the  railing  was  ordered,  and  tite 
bill  therefor  paid  by  the  defendants.  (8) 
That  it  was  for  the  Jury  to  say  whethar  the 
plan  designed  for  access  to  the  footways  of 
the  bridge  contemplated  the  filling  up  of  the 
sidewalk  and  the  construction  of  the  foot- 
way thereon,  to  and  along  the  wall,  so  as 
to  reach  and  give  convenient  access  to  the 
footway  of  the  bridge.  (9)  That  if  such 
plan  did  not  contemplate  the  filling  by  oth- 
ers, which  the  defendants  were  to  adopt. 
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that  the  defendants  were  not  liable,  because 
they  were  not  responsible  for  the  eonstruo 
tion  of  what  was  not  within  their  plan.  (10) 
That  it  was  immaterial  in  this  case  whether 
the  original  access  to  the  bridge,  as  ,it  ex- 
isted on  July  2&th,  famished  a  safe  and  con- 
venient access  thereto,  because  the  injury 
h«e  happened,  not  becanse  of  the  original 
access  to  the  bridge  provided  by  the  free- 
holders, but  because  of  the  filling  up  of  the 
sidewalk  by  others.  (11)  That  if  the  plan 
the  committee  did  adopt  (including  the  fill- 
ing of  Ihe  sidewallu  by  others)  required  a 
barrier  or  protection  along  the  wall  to  make 
a  safe  passage,  that  it  was  the  duty  of  the 
defendants  to  erect  that  barrier.  (12)  That 
it  was  tor  the  Jury  to  say,  if  such  a  duty 
existed,  whether  there  was  a  wrongful  neg- 
lect of  that  duty.  (13)  That  If  defendants' 
plan  contemplated  a  sidewalk  filled  in  by 
others,  and  a  footway  along  the  dangerous 
edge  of  this  wall  to  the  footway  of  the 
bridge,  a  duty  devolved  on  the  freeholders 
to  take  proper  and  reasonable  precaution  to 
have  notice  of  that  filling  in  which  they  were 
to'  adopt  as  part  of  their  plan,  and  to  erect 
some  temporary  barrier  until  the  rWllng 
which  they  had  ordered  should  be  erected. 
(14)  That  it  was  for  the  jury  to  say  If  de- 
fendants were  wrongfully  neglectful  In  not 
furnishing  some  temporary  barrier  or  pro- 
tection pending  the  erection  of  the  railing." 
The  propositions  laid  down  by  the  judge 
seem  to  have  been  entirely  correct  I  have 
already  cited  the  cases  showing  that  it  was 
the  duty  of  the  defendants  to  make  safe  and 
convenient  access  tor  the  public  from  the 
sidewalk  to  the  footway  of  the  bridge,  and 
that  it  was  the  duty,  even  at  common  law,  to 
make  and  repair  the  highways  at  the  ends  of 
the  bridges,  if  necessary  for  this  purpose.  It 
has  been  held  that  It  is  not  necessary  that 
actual  notice  should  have  been  given,  or  that 
persons  liable  for  the  keeping  of  a  bridge  in 
repair  should  have  actual  knowledge,  of  the 
dangerous  condition  of  the  access  to  the 
bridge.  The  rule  laid  down  is  that  if,  by  the 
exercise  of  ordinary  and  due  diligence  and 
care,  they  would  have  had  rach  knowledge. 
It  Is  snfBcient  In  Reed  v.  Northfleld,  13 
Pick.  88,  it  is  said  "that  the  evidence  of  no- 
tice to  the  public  of  the  dilapidation  of  the 
highway  and  bridge  complained  of  was  right- 
ly left  to  the  jury-  It  has  often  been  held, 
in  giving  construction  to  this  act,  that  notice 
to  the  town  [the  act  required  reasonable  no- 
tice] of  the  defect  of  a  highway  may  be  in- 
ferred from  its  notoriety,  and  from  Its  con- 
tinuance for  such  a  length  of  time  as  to  lead 
to  the  presumption  that  the  proper  office?  of 
the  town  did  in  fact  know,  or  wltii  proper 
TlgQance  and  care  might 'have  known,  the 
fact  This  latter  is  sufficient,  because  this 
degree  of  care  and  vigilance  they  are  bound 
to  exercise;  and  tho'efore  if,  in  point  of  flict, 
they  do  not  know  of  such  defect,  when  by  or- 
dinary and  due  vl^lance  and  ckre  they 
would  faav.e  taown  it,  they  must  be  responsi- 


ble, as  if  they  had  actual  notice."  See,  also, 
2  Beat*,  Pub.  Corp.  «  1523,  tit.  "Highway," 
and  cases  there  cited;  Mayor,  etc.,  of  New 
York  V.  Sheffield,  4  WalL  189-196;  Dlstiict 
of  (Columbia  v.  Woodbury,  136  U.  S.  463,  10 
Sup.  Ot  990.  Notice  liability  for  defective 
highway.  9  Amer.  &  Eng.  Bnc.  Law,  pp. 
401-407,  tit  "Bridges— Action,  Damages,  No- 
tice, Reasonable  Care,  Railings,"  and  cases 
there  cited;  2  Amer.  &  Eng.  Enc.  Law,  pp. 
558-562,  and  cases  cited;  Howe  v.  City  of 
Lowell,  101  Mass.  100;  Donaldson  v.  City 
of  Boston,  16  Gray,  511.  Originally,  the 
question  whether  a  municipality  or  its  offi- 
cers used  reasonable  diligence  to  discover  a 
defect  is  for  the  jury.  2  Beach,  Pub.  Corp. 
i  1521,  and  cases  cited.  The  open  and  noto- 
tious  existence  of  an  obstruction  on  a  side- 
walk for  five  days  was  considered  as  a  suffi- 
cient time  to  charge  the  authorities  with  no- 
tice thereof.  Kunz  v.  City  of  Troy,  104  N. 
T.  344,  10  N.  B.  442.  In  this  case  the  court 
says:  "The  negligence,  If  any,  on  the  part 
of  the  city  in  the  present  case,  does  not  arise 
from  any  affirmative  act,  but  fi-om  an  al' 
leged  omission  to  exercise  proper  care  and  su- 
pervision, and  permitting  the  counter,  unlaw- 
fully placed  on  the  sidewalk  by  McLAughlln, 
to  remain  there  after  notice  of  the  otratruc- 
Oon.  •  •  •  The  city,  however,  was  not  re- 
sponsible for  the  original  wrong.  Its  culpa- 
bility, if  any,  as  we  have  said,  consists  in  not 
interfering  to  cause  the  removal  of  the  ob- 
struction after  due  notice  of  Its  existence. 
It  is  not  claimed  that  there  was  any  actual 
notice  of  the  obstruction  as  to  the.  mayor 
or  the  legislative  body,  or  any  city  official, 
unless  notice  to  patrolmen  was  notice  to  the 
city.  •  •  •  The  counter  was  placed  on  the 
sidewalk  on  Tuesday,  and  remained  there 
until  Saturday,  the  day  of  the  accident;  and 
it  is  not  claimed  that  meanwhile  any  meas- 
ures were  taken  by  the  authorities  to  have 
the  obstruction  removed.  Tills  lapse  of  time, 
together  with  the  fact  that  Federal  street 
was  in  a  busy  and  frequented  part  of  the 
city,  made  It,  we  think,  under  the  authorities, 
a  question  for  the  jury  whether  the  city  au- 
thorities charged  with  the  care  of  the  public 
streets  ought  to  have  loiown  of  the  obstruc- 
tion, and  to  have  caused  its  removal,  before 
the  accident  If  thfe  city  authorities  had  no 
actual  notice,  nevertheless,  if  their  ignorance 
resulted  from  the  omission  of  the  duty  of 
inspection,  and  of  the  degree  of  diligence 
which  might  reasonably  be  expected  under 
all  the  circumstances,  the  opportunity  of 
knowledge  stands  for  the  purposes  of  the 
case  as  actual  knowledge,  and  the  city  Is 
equally  chargeable  as  if  express  notice  had 
been  actually  proven."  See,  also,  Mersey 
Docks  V.  Gibbs,  11  H.  L.  Cas.  701.  It  is  a 
question  for  the  jury  whether  the  county  has 
been  negligent  in  constructing  an  approach 
to  a  bridge.  M<H-eland  v.  Mitchell  C!o.,  40 
Iowa,  394.  These  approaches  must  be  con- 
structed so  as  to  be  reasonably  safe  for  pas' 
sengers  by  night  or  day,  or  action  Ilea.   Bail' 
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road  Co.  t.  Bpteler,  38  Md.  568.  Also,  see 
other  cases  cited  In  2  Amer.  &  Eng.  Enc. 
Law,  pp.  560,  561,  and  see  cases  cited  In  note 
to  section  759,  1  Beach,  Pub.  Corp.  p.  771. 
It  has  been  held  that  a  county  may,  by 
adoption,  make  public  a  bridge  constructed 
by  individuals,  and,  -when  it  is  thus  made 
public,  the  county  becomes  bound  to  keep  It 
In  repair.  State  v.  Board  of  Com'rs  of  Gib- 
son Co.,  80  Ind.  481.  gee,  also,  Elliott,  Roads 
&  a  (Ed.  1880,)  p.  23,  and  cases  there  cited. 
The  principles  vA  this  decision  apply  to  the 
approaches,  as  well  as  to  the  main  structure. 
Where  a  bridge,  being  part  of  a  highway,  is 
undergoing  repair,  it  is  the  duty  of  the  coun- 
ty making  such  repairs  to  provide  proper 
saf^uards  against  accident  See  Mullen  v. 
Town  of  Rutland,  S6  Vt.  77,  and  principle 
laid  down  in  2  Beach,  Pub.  Corp.  {  1514,  and 
cases  cited. 

The  most  Important  pt^nt  presented  by  the 
defendants  against  their  liability  in  this  case 
was  their  cpntention  that  the  bridge  and  its 
approaches  were  completed  on  July  29tb, 
find  left  in  such  condition  that  this  accident 
could  not  have  happened  If  third  parties  had 
not  thereafter  Interfered  with  the  then  ex- 
isting condition,  and  created  the  dangfer,  as 
they  claim,  by  raising  the  sidewalk  on  Uqion 
street  to  a  level  with  the  coping  on  the  wing 
walla  of  the  bridge.  If  we  assume  that  the 
facts  of  the  case  warrant  these  conclusions, 
there  would  be  no  liability  on  the  part  of 
the  defendants.  The  difficulty,  however, 
with  this  contention.  Is  that  the  jury  have 
found  a  different  state  of  facts  upon  evl- 
dence  properly  submitted  to  them.  The 
bridge  was  not  completed  JiUy  29th.  The 
main  structure  and  the  roadway  approaches 
were  completed,  but  the  access  to  the  foot- 
ways of  the  bridge  had  not  been  completed. 
The  plan  of  the  committee  of  the  defendants 
contemplated  a  structure  with  a  sidewalk 
filled  In  by  others,  protected  by  a  rolling 
erected  by  the  defendants  on  the  wing  walls 
of  the  bridge.  The  defendants  were  In  the 
performance  of  that  duty  when  the.  plalntltC 
was  injured.  The  neglect  of  the  defendants 
consisted  In  not  providing  a  temporary  bar- 
rier after  October  10th,  when  the  sidewalk 
had  been  raised,  and  the  danger  became  no- 
toriously apparent  The  existence  of  thla 
danger  for  over  two  weeks  charged  them 
with  notice,  the  same  a^  if  they  had  been 
directly  notified  of  its  existence.  The  Judg- 
ment below  should  be  affirmed. 

BEASLEY,  0.  X,  (dissenting.)  The  facts 
In  this  case,  to  which  the  taw  Is  to  be  ap- 
plied, are  few  and  undisputed.  They  are 
these:  The  board  of  freeholders,  the  plain- 
tiff In  error,  erected  a  caun^y  bridge  over  the 
ftockaway  river  In  the  town  of  Dover,  and, 
as  the  sidewalk  of  the  street  connecting  with 
it  extended  beyond  the  width  of  tbe  bridge, 
it  became  necessary  to  construct  a  wiog  wall 
at  that  point  Without  such  a  protectlv^i 
contrivance,  the  sidewalk  would  bav^  been 


left  In  a  highly  dangi^ous  condition,  as  the 
ground  at  the  place  to  which  it  led,  along 
the  side  of  the  bridge,  fell  away  somewhat 
precipitously.  Accordingly,  the  freeholders, 
at  the  time  of  constructing  their  bridge,  pat 
up  a  wing  wall  across  the  dangerous  part 
of  the  sidewalk  In  question,  which  was  con- 
fessedly an  adequate  safeguard  as  things 
then  were.  The  bridge,  including  the  side- 
walk, had  been  built  by  contract,  and  hav- 
ing been  examined  by  the  building  commit- 
tee, and  being  deemed  satisfactory,  was  ap- 
proved and  paid  for.  It  a  few  days  after 
this,  a  proposition  was  brought  before  the 
building  committee  to  put  an  iron  railing  on 
the  top  of  the  wing  wall  above  luentloned, 
and  the  witness  who  testified  upon  this  sub- 
ject and  who  was  one  of  the  committee, 
and  the  only  witness  In  this  respect,  thus 
narrated  the  transaction,  viz.:  "Our  oom- 
mlttee— some  of  them— thought  that  we  did 
not  need  any  railing  on  It  I  told  them  I 
thought  we  had  better  have  one,  because  at 
some  future  time  It  might  be  graded,  and 
it  would  be  qeceasary.  At  that  time  It  was 
not  necessary."  TJnd«r  these  cta^nimstanccd, 
a  railing  wi>s  ordered.  The  mechanic  they 
employed  neglected  to  put  it  up  fof  a  few 
weeks,  and  In  the  Interim  the  town  of  Dover 
or  a  landowner  filled  in  the  sidewalk  In  ques- 
tion to  a  level  with  the  top  of  the  wing  wall. 
By  this  means,  of  course,  the  sidewall^  was 
left  without  any  safeguard  at  Its  terminus 
by  the  bridge,  and  the  plaintiff,  crossing  the 
bridge  by  night,  fell  from  the  sidewalk 
down  the  steep  already  mentioned,  and,  be- 
ing injured,  brought  the  present  action. 

That  the  plaintiff  Is  entitled  to  be  indem- 
nified for  her  damages  by  some  one  is  cer- 
tain, but  the  question  Is  whether  the  plain- 
tiff In  »Tor  is  that  responsible  person.  Iffy 
examination  has  led  me  to  the  conclu^on 
that  it  is  plain  that  this  suit  as  it  is  new 
laid,  will  not  lie.  Every  ground  upon  which 
It  is  claimed  It  can  be  placed  seems  to  me 
to  be  Inconsistent  ;B«rIth  established  legal 
principles.  These  freeholders  are  sued  fop 
their  negligence,  and  the  only  temlasnesa 
charged  is  that  they  n^lected  to  see  that 
the  iron  railing  which  they  had  ordered  was 
immediately  plaoed  in  position.  But  the  faU 
lacy  of  this  proposition  appears  to  me  to.  be 
conspicuoui^  for  it  cannot  be  defied  that  aa 
the  case  was  thus  conditioned,  these  free- 
holdws  were  not  bound  in  law  to  p^t  up 
any  railing  whatever.  The  freeholders  had 
n^de.  the  bridge  and  sidewalks  perfectly 
safQ,  and,  as  long  as  that  state  of  things  ooiV' 
^nued,  they  could  not  be  called  upon  to  df> 
anything  further.  To  anticipate  a  chaago 
of  the  situatiop  from  the  possible  or  proba* 
ble  action  of  the  authorities  of  the  town  In 
the  future,  near  or  distant  and  to  provid« 
for  such  change,  was  an  undertaking  entire- 
ly gratultons  en  their  part  Being  a  mere 
voluntary  puepose^  ipicommunicated  to  and 
wh<dly  uaacted  upon  by  any  one  ^se,  it  t» 
Incontestably  plain  that  th^  imposed  vifjum 
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themselTea  nothing  that  bad.  even  a  sem- 
blance of  a  legal  liability.  It  was  a  purpose 
that  they  could  abandon  at  will,  and  conse- 
quently they  could  incur  no  legal  liability 
by  neglecting  to  perform  It.  In  my  opin- 
ion, this  consideration  alone  negatives  the 
responsibility  of  the  plaintUf  In  error  for 
the  damages  sustained  by  the  defendants 
in  error.  I  cannot  think  that  it  has  ever 
been  held,  in  any  decision,  that  a  person  is 
responsible  because  he  baa  merely  refused 
or  neglected  to  perform  an  act  which  he  was 
under  no  legal  obligation  to  perform.  At 
the  trial  the  Justice  who  presided  Instructed 
the  Jury  that  a  yerdict  against  the  county 
conld  rest  but  on  a  single  ground.  The 
charge  left  no  doubt  upon  that  subject.  It 
will  be  remembered  that  the  bridge  and  side- 
walk were  left  by  the  plaintUT  in  error  in 
a  perfectly  safe  condition,  and  that  the  town 
raised  the  sidewalk  so  to  occasion  the  dan- 
ger that  proved  so  disastrous  to  the  plain- 
tUT. The  trial  Justice  informed  the  Jury  that 
the  officers  of  the  county,  as  appeared  from 
the  BTidence,  had  no  infcrmatlon  or  knowl- 
edge of  the  action  of  the  municipality  in  this 
respect  After  adrerting  to  the  testimony 
that  the  fre^olders  had  In  view  a  prob- 
able diange  of  the  grade  of  the  sidewalk  by 
the  action  of  the  town  in  the  future,  he  said: 
"Now,  gentlemen,  was  the  plan  designed  for 
access-  :to  the  footways  of  the  bridge  such 
as,  either  originally,  or  as  modified  on  that 
daj,  contemplated  the  filling  up  of  the  side- 
walk and  the  construction  of  the  footway 
thereon  to  and  along  the  wall,  so  as  to  reach 
and  give  convenient  access  to  the  footway 
•f  the  bridge?  Was  that  plan  in  the  con- 
templation of  the  committee  who  represent- 
ed the  defendants,  and  did  they  contemplate, 
mot  the  filling  up  themselves,  but  to  adopt 
the  filling  up  of  others?  If  not,  gentlemen, 
then  I  am  obliged  to  charge  you  the  defend- 
ants were  not  responsible  for  the  construc- 
tion of  what  was  not  witbtn  their  plan,  pro- 
vided the  plan  thsy  did  adopt  furnished  a 
safe  and  eenvenient  access  to  the  bridge; 
and  it  would  be  Immaterial  in  this  case 
whether  It  did  cor  not,  because  it  is  not  at  all 
in  question  that  th9  injury  bere  happened, 
qot  because  «f  the  original  access  to  the 
bridge  provided  by  tbe  freeholdefs,  but  be- 
cause ef  tbe  filling  up  of  the  sidewalks  by 
others."  It  will  be  observed  that  the  theory 
at  the  trial  was  that  If  tbe  Jury  believed 
that  it  was  wttbln  tbe  contemplation  of  the 
freeholders  that  the  sidewalks  would  even- 
tually be  filled  np.  by  the  town  authorities, 
and  if,  to  yr«rvlde  for  that  eventuality,  tb^ 
ordered  the  railing  in  question  tn  be  put  up, 
and  If  they  were  negligent  in  effecting  stk^i 
erection,  then  tbey  would  be  liable  for  tbe 
Injuries  sustained  by  tbe  defend^pts  in  er- 
ror. I  have  altogether  failed  to  see  bow  tbe ' 
foregoing  proposition  can  be  broqght  to  har- 
moni:^  with  legal  principles  that  have  al- 
ways been  regarded  as  indubitable.  We  bave 
already  seen  t^at  ^fter  the  freeholders  bad 


properly  built  their  bridge,  and  had  properly 
connected  it  with  the  roadbed  and  side- 
walks, and  had  left  these  works  in  a  safe 
condition,  they  bad  fully  discharged  their 
legal  duty.  They  were  under  no  obligatioD 
to  provide  at  that  time  for  any  change  of 
condition  that  might  arise  in  the  future  from 
tbe  action  of  other  persons.  It  follows,  of 
necessity,  that  tbe  project  of  putting  up  a 
railing  was  an  undertaking  absolutely  voir 
untary.  These  propositions  are  most  as- 
suredly not  to  be  denied,  and  the  inquiry 
therefore  presses,  when  and  bow  was  this 
gratuitous  purpose  changed  Into  a  legal  ob- 
ligation? At  tbe  trial  it  was  deemed  that 
this  metamorphosis  took  place  in  case  this 
gratuitous  project  was  part  of  tbe  scbewe 
adopted  in  bnUdimg  tbe  bridge,  but  there 
seems  to  be  no  ground  whatever  for  sucb 
an  assumption.  When  these  freeholders  un- 
dertook to  build  this  bridge,  tbey  assumed 
a  legal  obligation.  When  tbey  resolved  to 
construct  this  railing,  tbey  did  not  assume  a 
legal  obligation.  How  could  the  tact,  there- 
fore, that  they  contemplated  doing  both 
these  things,  transform  tbe  lattw  from  a 
mere  spontaneous  Intention  Into  a  compulsa- 
tory  duty?  And  yet  the  verdict  in  this  case 
bas  no  other  foundation  than  tbe  tbeory  that 
such  translation  was  effected;  tbat,  because 
these  freeholders  contemplated  doing  that 
which  tbey  were  not  bound  in  law  to  do,  by 
the  very  fact  of  sucb  contemplation  they  im- 
poaed  upon  themselves  a  legal  duly  to  per- 
form their  gratuitous  intention.  It  is  to  be 
observed,  in  this  connection,  tbat  there  is  no 
pretense  In  the  case  that  tbe  municipal  au- 
thorities bad  any  knowledge  that  the  free- 
boldm^  contemplated  building  tbe  railing  in 
question,  and  in  raising  the  sidewalk  had  act- 
ed on  th^t  supposition.  There  was  nothing 
in  the  evidence  to  warrant  such  an  infer- 
ence, and  the  case  was  not  submitted  to  the 
Jiu7  In  tbat  aspect.  In  fine,  on  this  bead, 
my  c(«ic)usion  is  that  when  those  agents  of 
the  county,  in  view  of  tbe  probfible  filling  qp 
of  the  sidewalk  in  question  in  the  future  by 
the  municipality,  resolved  to  put  up  a  rail- 
ing on  the  wing  wall  referred  to,  tbey  there- 
by assumed  to  do  that  which  at  the  tim^ 
they  were  not  bound  to  do,  and  that  conse- 
quently snch  voluntary  assumption  could  be 
either  aban<)oned  or  neglected  with  entire 
impunity. 

Kor  does  it  seem  that  the  result  would 
be  changed  if  wc  were  to  assume  that  the 
project  of  tbe  constrqctlon  of  tbe  railing 
in  question  became  a  legal  duty  on  tbe  part 
of  the  plaintiff  in  error,  Granting  the  ex- 
istence of  sucb  duty,  and  that  It  was  negli- 
gently performed,  it  does  not  follow  that  the 
county  iB  respoi^sible  for  this  damage  sus- 
tained by  tbe  defendant  )n  error.  Negli- 
gence, in  legal  contemplation, '  does  not  en- 
tail a  liability  for  every  possible  consequence 
that  may  ensue  from  the  fact  of  its  exist- 
ence, but  only  for  its  natural  and  probable 
con^^neqpes.     On  this  subject,  Mr.  Addi- 
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son,  In  his  work  on  Torts,  (volnme  1,  p.  40,) 
thus  f emulates  the  rule,  viz.:  "If  the  wrong 
and  the  legal  damage  are  not  known  by 
common  experience  to  be  usually  in  se- 
quence, and  the  damage  does  not,  according 
to  the  ordinary  course  of  events,  follow 
from  the  wrong,  the  wrong  and  the  damage 
are  not  sufficiently  conjoined  or  'concate- 
nated, as  cause  and  effect,  to  support  an 
action.'"  Similarly,  Baron  Pollock,  in  one 
of  his  opinions,  states  the  rule  in  these 
words,  viz.:  "I  am  inclined  to  consider 
the  rule  of  law  to  be  this:  That  a  person  is 
expected  to  anticipate  and  guard  against 
all  reasonable  consequences,  but  that  he  is 
not,  by  the  law  of  England,  expected  to 
anticipate  and  guard  against  that  which 
no  reasonable  man  would  expect  to  occur." 
In  view  of  this  rule,— and  it  is  incontestable, 
—it  appears  to  l>e  plain  that  the  present 
action  is  not  maintainable.  Assuming  that 
the  duty  in  question  was  neglected  by  these 
freeholders,  still  it  is  a  non  sequitur  that  the 
county  Is  responsible  for  the  liurt  sus- 
tained by  the  defendant  in  error.  The  free- 
holders had  left  their  work  in  a  safe  condi- 
tion, and  they  therefore,  plainly,  were  not 
the  proximate  cause  of  liie  accident  that  oc- 
curred. The  municipality  stood  in  that  at- 
titude, for  It  raised  the  sidewalk,  and  there- 
by made  the  place  dangerous.  But  for  the 
intervention  of  the  authorities  of  the  town, 
the  mischief  complained  of  would  not  have 
happened.  The  town,  beyond  all  questloa, 
was  the  immediate  causa  causans,  of  the 
dangerous  state  of  this  street  The  free- 
holders had  left  it  In  a  safe  condition,  and 
these  municipal  authorities  then  put  It  into 
an  unsafe  condition,  and  the  freettolders  did 
nothing  to  lead  to  such  conduct. 

The  Inquiry  therefore  supervenes,  how  are 
the  freeholders  to  be  connected  with  tliis 
wrongdoing?  Most  assuredly,  only  on  the 
ground'  that  they  were  bound  to  infer  that 
this  street  would  be  raised  and  left  In  a 
dangerous  condition  by  Hie  mimicipal 
agents,  and  consequently  should  have  pro> 
vlded  against  such  an  occinrence.  It  will 
be  observed  that  the  question  is  not  whether 
the  elevation  of  the  street  should  have 
been  anticipated  by  the  freeholders,  but 
whether,  as  reasonable  men,  they  sliould 
have  anticipated  that  It  would  be  done  in 
such  a  manner  as  to  convert  it  into  a  pub- 
lic nuisance,  dangerous  to  every  one  who 
by  night  should  use  It.  It  Is  plain  that  the 
municipal  authorities,  in  leaving  one  of  the 
public  thoroughfares  in  this  grossly  perilous 
state,  committed  an  indictable  offense;  and, 
consequently,  how  can  it  be  contended  that 
the  freeholders,  as  reasonable  men,  were 
bound  to  Infer  th&t  such  a  crime  would  be 
committed?  It  would  seem  to  be  undeniable 
tliat  it  was  the  duty  of  the  municipality,  if 
it  elevated  its  street  in  the  manner  described, 
to  have  given  notice  of  Its  Intention  to  the 
officers  of  the  county,  or,  in  the  absence  of 
such  notification,  to  have  provided  a  tempo- 


rary safeguard  against  the  danger  itself  liad 
created.  Was  it  in  the  natural  sequence  of 
aftairs  that  it  would  neglect  this  duty,  and 
thereby  perpetrate  a-  misdemeanor  of  a 
grave  character?  Such  misconduct  as  this 
did  not  "follow  in  the  ordinary  course  of 
events"  from  the  neglect  of  duty  on  the  part 
of  the  freeholders,  (admitting  such  duty  and 
such  neglect  existed,)  nor  could  the  free- 
holders have  anticipated  any  such  occurrence. 
Consequently,  according  to  the  legal  rul« 
already  stated,  no  liability  on  the  side  of 
the  county  can  result  by  reason  of  the  In- 
Jury  to  the  defendant  In  error  that  forms 
the  basis  of  this  suit 

But  again,  on  the  admission  that  the 
plaintiff  in  error  was  legally  bound  to  put 
up  the  railing  in  question,  and  ttiat  it  was 
negligent  in  the  performance  of  that  duty, 
nevertheless  this  action  will  not  lie,  as  it 
was  not  the  proximate  cause  of  the  injury. 
It  was  not  enough  to  show  that  tiiis  negli- 
gence was  in  a  distant  degree  the  cause  of 
the  damage  to  the  plaintiff  belowi  for,  in 
order  to  validate  this  Judgment,  it  must  ap- 
pear that  it  was  the  proximate  cause.  But 
ttils,  It  seems  to  me,  incontestably  was  not 
the  case,  for  no  accident  was  possible  bat 
for  the  wrongful  conduct  of  the  municipal 
officials.  The  legal  principle  is  thus  stated 
by  Mr.  Justice  Dixon,  in  the  case  of  Wiley 
V.  Ralh-oad  Co.,  44  N.  J.  Law,  251:  "Th« 
rule  of  law,"  says  the  opinion,-  "requires  that 
the  damages  chargeable  to  the  wrongdoer 
must  be  shown  to  be  the  natural  and  prox- 
imate effects  of  his  delinquency.  The  term 
'natural'  imports  that  they  are  such  as  might 
reasonably  have  heea  foreseen,  and  as  oc- 
cur in  an  ordinary  state  of  things.  The  term 
'proximate'  Indicates  liiat  there  must  be 
no  other  culpable  and  efficient  agency  in- 
tervening between  the  defendant's  derelic- 
tion and  the  loss."  The  same  principle  is 
enunciated  in  Cuff  v.  Railroad  Co.,  35  N. 
3.  Law,  17,  and  in  several  other  of  our  own 
decisions  wliich  It  is  not  necessary  to  nc«- 
tlce.  In  the  present  instance  It  is  not  ob- 
BeeyeA  upon  what  ground  it  can  oe  siud 
that  the  rule  thus  stated  and  established  is 
not  applicable.  But  for  the  intervention  of 
the  officers  of  the  town  in  eonvertlng  the 
sidewalk  In  question  into  a  public  nuisance, 
the  misfortune  of  the  defendant  in  error 
could  not  have  occurred,  and  consequently, 
according  to  the  rule  Just  stated,  the  sup- 
posititious negligent  of  dutyi  by  the  plaintiff 
was  not  in  legal  theory,  as  it  was  not  in 
fact,  the  proximate  cause  of  the  Injury, 
How  this  objection  to  tliis  suit  Is  to  be  olv 
viated  or  removed  I  confess  tliat  I  am  at 
a  loss  to  conceive.  In  my  opinion,  the  town 
of  Dover  was  tlie  party  responsible  alone 
for  the  harm  sustained  by  the  plaintiff  in 
the  action.  In  my  judgment,  an  affirmance 
of  this  Judgment  must  proceed  on  the 
adoption  of  one  or  more  of  the  three  follow- 
ing propositions,  viz.:  -  First,  that  the'  non- 
performance of  a  gratuitous  Intention  may 
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per  se  lay  tfae  groimd  of  an  action  at  law; 
second,  that  a  negligent  person  may  be 
charged  with  damages  that  are  not  the 
"natural"  effects  of  his  delinquency;  and, 
third,  that  such  delinquency  will,  in  law,  be 
deemed  the  proximate  cause  of  the  ensuing 
loss,  although  such  loss  was  directly  cansed 
by  the  Intervention  of  a  culpable  and  ef- 
ficient agency.  Entertaining  these  viewi^  1 
shall  vote  to  reverse  the  Judgment  contained 
In  the  record  before  us. 

DBPUB,  BROWN,  and  SMITH,  JJ.,  con- 
cur. 


(«  N.  H.  151) 

OOLBURN  T.  TOWN  OF  OROTON. 
(Supreme  Court  of  New  Hampshire.    Orafton. 

March  15,  1890.) 
Samaoi*— Aonox  FOB  Pbbsonai.  iKJUBna— Bti- 

DBNCE — QCCSTION  FOK  Ck>UBT. 

1.  In  an  action  for  personal  injuries  caused 
by  alleged  defects  in  defendant's  highway,  the 
qneation  whether  defendant's  payment  of  a 
claim  presented  it  by  one  who  was  injured  by 
the  same  accident  as  plaintiff  was  an  admis- 
sion of  liability,  or  a  mere  purchase  of  peace. 
Is  a  preliminary  question  of  fact  for  the  court 

2.  In  such  case,  evidence  that  travelers 
nsoally  j;ave  each  otlier  warning  abont  the  con- 
dition of  the  hill  on  which  plaintiff  was  in- 
jured was  properly  excluded,  as  being  mere 
hearsay  evidence  of  opinions  concerning  the  suf- 
ficiency of  the  road  at  the  place  of  the  accident 

Bingham,  J.,  dissenting. 

Exceptions  from  Grafton  county;  before 
Justice  Lewis  W.  Clark. 

Case  by  J.  D.  Colbum  agralnst  the  town 
of  Oroton  for  personal  injuries  sustained  by 
reason  of  abeged  defects  in  defendant's  high- 
way. There  was  a  verdict  for  defendant, 
and  plaintiff  excepted.  Judgment  entered 
on  the  verdict 

Plaintiff  offered  to  iahow  that  one  Mrs. 
Bstes  was  riding  in  a  sleigh  with  him,  and 
was  also  injured  by  the.  accident,  and  that 
defendant  settled  an  action  for  damages  by 
ber  by  paying  her  claim.  To  the  exclusion 
of  this  evidence,  plaintiff  excepted.  The 
place  of  the  accident  was  a  hillside;  the  al- 
leged cause  being  the  sloping  form  of  the 
bni,  its  icy  condition,  and  its  lack  of  a  rail- 
ing. Plaintiff  offered  to  show  by  a  witness 
that  tiiere  was  a  custom  among  travelers 
to  carriages  to  give  warning  at  the  top  of 
the  hUl  to  avoid  meeting  travelers  at  the 
place  where  the  accident  occurred,  and  that 
witness  and  her  husband  had  given  and  re- 
ceived such  notice  when  approaching  such 
place.  This  evidence  was  also  excluded, 
and  plaintiff  excepted. 

S.  B.  Page,  for  plaintiff.  Fling  &  Chase, 
for  defendant 

DOE,  0.  J.  In  a  criminal  case,  when  the 
defendant's  confession  la  offered  as  evidence, 
It  Is  necessary  to  Inquire  whether  it  was 
made  under,  the  influence  of  hope  or  fear, 
and.  fof  the  purpose  of  gaining  some  benefit 


or  avoiding  some  barm  connected  with  tbe 
criminal  charge.  If  not  made  for  that  pur- 
pose, it  Is  held  to  be  voluntary,  and  is  evi- 
dence. The  purpose  of  the  confession  is  a 
question  of  fact  This  distinctly  appears  in 
State  V.  Wentworth,  37  N.  H.  196,  218,  219, 
220,  and  other  cases  In  which  the  reported 
decisions  contain  a  full  examination  of  the 
evidence  bearing  on  the  question.  In  State 
▼.  Howard,  17  N.  H.  171,  181-185,  the  court 
say:  "We  are  by  no  means  satisfied  ttiat 
Judges,  in  their  anxiety  to  preserve  all  the 
rights  of  the  accused,  have  not  gone  fur- 
ther in  excluding  confessions  than  the  prin- 
ciple required  them  to  do.  •  •  ♦  The. 
principle  of  admission  and  exdusion  is. 
weU  settled,  and  founded  upon  a  most 
satisfactory  basis.  Confessions  obtained 
by  the  hope  of  favor,  or  by  fear  of 
punishment  are  inadmissible.  It  is  the  hope 
of  escape  from  temporal  punishment  which 
excludes,  and  the  hope  must  be  derived  from 
the  inducements.  •  •  •  The  evidence  is 
rejected  because  the  Inducements  may  have 
led  to  a  false  statement,  and  the  confession 
is  therefore  not  entitled  to  credit,  and  not 
because  the  public  &lth  is  pledged  by  means 
of  the  promise.  •  ♦  •  It  Is  in  the  appli- 
cation of  tbis  principle  that  the  dlfiiculty 
lies;  that  is  to  say.  In  determining  whether 
hopes  have  been  held  out,  or  fears  excited, 
in  the  particular  case,  in  the  present  in- 
stance the  defendant  was  told  that  he  had 
better  tell  the  truth.  It  has  been  supposed^ 
that  a  party  accused  might,  from  such  a 
declaration,  understand  that  it  would  be 
better  for  him  to  confess   himself  '  guilty. 

♦  •  •  But  why  should  any  -one  so  under- 
stand, if  he  was  In  fact  Innocent?  •  ♦  • 
We  do  not  Intend  to  pass  upon  this  question 
at  this  time.  Our  object  is  to  show  how 
slight,  to  say  the  most,  is  the  probability 
that  a  declaration  of  this  kind  excites  any 
hopes  that  should  cast  a  suspicion  upon  tlie 
truth    of    the  confession  which    follows  it 

•  •  •  The  hope  here— assuming  that  hope 
was  excited  by  the  declaration  of  the  mag- 
istrate that  he  bad  better  tell  the  truth- 
must  have  been  of  the  slightest  possible 
character,  and  the  circumstances  which  in- 
tervened between  that  time  and  tbe  period 
when  he  made  the  confession  which  was  ad- 
mitted can  l^ve  no  shadow  of  doubt  wheth- 
er tb.e  last  confession  was  made  through 
some  lingering  belief,  arising  from  the  decla- 
ration of  the  magistrate,  that  if  he  still 
continued  to  confess  he  might  find  favor. 
The  evidence  is  very  strong  upon  tills  point 

*  *  *  We  have  no  hesitation  in  sustain- 
ing the  ruling.  If  anything  could  have  ex- 
tinguished the  faint  glimmer  of  hope  which 
might  possibly  have  existed  in  the  first  in- 
stance, these  circumstances  must  have  been 
effectual  for  that  purpose.  In  considering 
the  probable  reason  for  tbis  last  confession, 
we  must  not  lay  out  of  the  case  the  other 
circumstances  which  intervened  between 
that,  and    the   first"     "The    probable  rea^ 
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son  for"  a  confession  cannot  be  a  qnes- 
tlon  of  law.  "In  the  earlier  cases  tbere  has 
been  much  conflict  upon  tills  subject,  re- 
sulting in  some  degree  from  falling  to  recog- 
nize the  question  to  be  larg^y  one  of  fact 
alone,  to  be  determined  upon  a  consideration 
of  all  the  circumstances  of  the  case,  instead 
of  which,  some  of  the  cases  seem  to  hare 
glTen  to  particular  expressions  a  technical 
characto',  and  to  hare  excluded  the  con- 
fesdons  where,  upon  a  consideration  of  all 
the  circumstances,  it  would  not  have  been 
fonnd.  as  matter  of  fact,  that  the  confes- 
sions were  made  under  the  Influence  of  hoi>e 
or  fear  held  out  by  another.  •  ♦  *  Wheth- 
«  the  confession  •  •  •  was  voluntary 
or  not  is  purely  a  question  of  fact,— as  much 
so  as  the  question  whether  a  witness  offered 
to  testify  was  interested  or  not  or  whether 
a  witness  was  qualifled  to  testify  as  an  ex- 
pert, or  whether  the  loss  of  a  paper  has  been 
shown,  so  as  to  allow  the  introduction  of 
secondary  evidence  of  its  contents.  In  this 
and  the  like  cases,  the  Judge  who  tries  the 
cause  must  dedde,  although  in  some  instan- 
ces he  may  submit  the  question  of  fact  tb 
the  Jury.  In  either  case,  whether  the  de- 
cision be  by  the  Judge  alone,  or  It  be  also 
passed  upon  by  the  Jury,  no  exception  lies, 
80  far  as  the  question  is  one  of  fact.  If, 
however,  upon  the  evidence  reported  by  the 
Judge,  It  clearly  appears  that  there  was 
error  In  his  finding  upon  the  matter  of  fact. 
It  may  be  corrected,  as  In  other  cases  where 
a  verdict  Is  against  evidence."  State  y. 
Squires,  48  N.  H.  364,  869,  370. 

When  it  is  said  that  the  admissibility  of  a 
confession  is  i  "matter  resting  wholly  In  the 
discretion  of  the  Judge,  upon  all  the  circum- 
stances of  the  case,"  (1  Greenl.  Er.  I  210,) 
the  meaning  is  not  that  he  has  arbitrary  pow- 
er, but  that  the  question  Is  one  of  fact  "  'Ju- 
dicial discretion,'  in  its  technical  legal  sense, 
is  the  name  of  the  decision  of  certain  ques- 
tions of  fact  by  the  court"  Darling  v.  West- 
moreland, 52  N.  H.  401,  408.  "Whether  the 
confession  made  to  Leavitt  was  made  in  con- 
sequence of  inducement  held  out  by  Leavitt 
was  a  qu^llon  of  fact  to  be  decided  by  the 
Jndg»  who  presided  at  the  trial;  and  their 
finding  upon  this  question  is  a  finality,  as 
much  as  the  verdict  of  a  Jury  upon  a  ques- 
tion of  fftct."  State  V.  Pike,  49  N.  H.  399, 
407.  "The  law  is  too  well  settled  in  this 
state  to  be  considered  an  open  question.  We 
do  not  Interfere  with  the  verdict  of  a  Jury, 
to  set  it  aside  as  against  evidence,  unless 
we  are  well  satisfied  that  it  has  been  pro- 
cured through  corruption,  or  manifest  mis- 
take in  the  consideration  and  application  of 
the  evidence,  and  that  substantial  Justice  lias 
not  been  done."  Lisbon  v.  Bath,  21  N.  H. 
319,  335;  Wendell  v.  Safford,  12  N.  H.  171, 
178;  Gould  v.  White,  26  N.  H.  178, 188;  CJlark 
T.  Society,  45  N.  H.  331,  334;  HoustMi  V. 
dark,  50  N.  H.  479,  483;  Jetirdl  v.  KaUroad 
Co.,  56  N.  H.  84,  95;  Fullw  v.  Bailey,  68  N. 
a.  71;  Smith  v.  Richards,  2d  Conn.  232,  244; 


HamakM'  v.  ETberley,  2  Bin.  BOfl,  510;  Wilkin- 
son V.  Greely,  1  Curt  63;  McLanahan  v. 
Insurance  Co.,  1  Pet  170,  183;  Rjttlroad  Co. 
v.  Fraloff,  100  TI.  S.  24,  31;  Shoemaker  t. 
T7.  S.,  147  U.  S.  282,  305,  306,  13  Sup.  Ct  361. 
When  a  case  is  tried  by  the  court  ft  motion 
to  set  aside  the  finding  on  the  ground  that 
it  Is  against  the  evidence  "stands  upon  the 
same  footing  as  If  there  had  been  a  verdict 
of  the  Jury."  Burnham  v.  McQdesten,  48  N. 
H.  446,  454.  Whether  the  ftict  found  by  the 
court  at  the  trial  term  is  that  the  defendant 
is  guilty,  as  in  Bumbam  v.  McQuesten,  or 
that  the  defendant's  confession  was  volun- 
tary, as  in  State  v.  Squires,  a  motion  for  a 
new  trial  on  the  ground  that  the  fruitng  was 
against  the  evidence  raises  a  question  of  fact 
to  be  decided  by  a  court  Upon  due  considera- 
tion of  the  proof. 

"The  term  'admlssioB*  l8  luually  applied  to 
dvil  transactions,  and  to  those  matters  Of 
fact  In  criminal  cases  which  do  not  involve 
criminal  Intent;  the  term  'confession'  ^ng 
generally  restricted  to  acknowledgments  of 
guilt  •  •  •  The  rules  of  evidence  are 
in  both  cases  the  same  *  *  *  A  dis- 
tinction is  taken  between  the  admissibn  of 
particular  facts  and  an  offer  of  a  sum  of 
money  to  buy  peace,  for,  as  Lord  Maosfldd 
observed,  it  must  I>e  permitted  to  men  to  buy 
their  peace  Without  prejudice  to  them  if  the 
offer  should  not  succeed;  and  such  (^ers  are 
made  to  stop  litigation,  without  regard  to  the 
question  whether  anything  is  due  at  not  If, 
therefore,  the  defendant  being  sued  for  £100, 
Bho'uld  ott&e  the  platntilt  £20,  this  is  not  ad- 
missible in  evidence,  for  it  Is  Irrelevant  to 
the  issue.  It  neither  admits  nw  ascertains 
any  debt  and  is  no  more  than  saying  he 
would  give  £20  to  be  rid  of  the  action.  But, 
In  order  to  exclude  distinct  admissions  of 
facts,  it  must  appear  elth»  that  they  were 
expressly  made  without  prejudice,  or  at  least 
that  they  were  made  under  the  faith  of  a 
pending  treaty,  and  into  which  the  party 
might  have  been  led  by  a  confidence  of  a 
compromise  taking  place.  •  ♦  •  It  la 
the  condition,  tacit  or  exiiress,  that  no  ad- 
vantage shall  be  taken  of  the  admission,  it 
being  made  with  a  view  to,  and  in  further- 
ance of,  an  amicable  adjustment  that  op- 
erates to  exclude  it  ^ut  if  it  is  an  Inde- 
pendent admission  of  a  fact  merely  because 
It  is  a  fact,  It  will  be  received."  1  Greenl. 
Ev.  SS 170, 19&. 

"An  offer  by  a  party  to  pay  a  sum  of 
money  by  way  of  compromise  of  an  existing 
controversy  is  not  to  be  used  as  evidence 
against  him.  But  an  admission  of  partic- 
ular facts,  made  during  a  treaty  for  a  com- 
promise, may  be  given  In  evidence  as  a  con- 
fession. •  ♦  *  The  reason  why  a  mere 
offer  of  money  or  other  thing. by  way  of  com- 
promise Is  not  to  be  evidence  against  blm 
who  makes  It,  is  very  plain,  and  easily  un- 
derstood. Such  an  offer  neither  admits  nor 
ascertains  any  debt  iand  is  no  more  than 
saying  that  so  much  will  be  given  to  be  rid 
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of  the  controTcrsy."  Sanborn  t.  Neilson,  4 
N.  H.  SOI,  608,  509.  "A  distinct  admlBsion 
of  a  fact  during  an  attempt  at  compromise 
may  be  given  in  evidence,  tliough  an  offer 
made  for  tlie  purpose  of  effecting  a  settle- 
ment cannot  be,  and  the  reason  for  tlie  dis- 
tinction is  very  satisfactory."  Hamblett  v. 
Hamblett,  6  N.  H.  333,  343.  "The  reason  Is 
that  such  admissions  are  in  no  way  neces- 
sary to  a  treaty  for  a  compromise,  which  is 
a  mere  attempt  to  buy  a  peace,  and  are  sup- 
posed to  be  made  like  other  admissions,  and 
for  some  one  of  the  various  causes  which 
induce  them.  But  the  law  protects  a  party 
seeking  to  purchase  his  peace  by  denying  to 
his  advtfsary  the  benefit  of  aby  inferences, 
that  might  be  derived  from  an  attempt  to 
do  so,  tliat  the  cause  of  action  which  he 
aeeka  to  compromise  has  some  foundation  in 
truth."  Hideout  v.  Newton,  17  N.  H.  71,  73. 
That  case  was  assumpsit  on  a  note  for  $50 
purporting  to  be  signed  by  the  defendant 
and  one  Ii.  The  question  was  whether  the 
note  was  signed  by  the  defendant.  Subject 
to  exception,  the  plaintiff  was  allowed  to 
prove  the  following  facts:  The  defendant 
and  L.  had  been  connected  in  business  to 
some  extent.  When  the  writ  was  served  on 
the  defendant,  L.  not  being  present,  the 
plaintiff  demanded  payment  of  other  claims 
which  he  had  against  L.,  amounting  to  some 
one  or  two  hundred  dollars.  The  defendant 
"asked  a  person  present  to  advise  him  as 
to  the  propriety  of  compounding  with  the 
plaintiff  for  the  whole,  and  was  advised,  If 
this  note  was  a  genuine  one,  to  offer  the 
plaintiff  a  sum  to  settle  the  Whole,  but,  if 
the  note  was  a  forgery,  not  to  pay  a  cent." 
The  defendant  offered  |25,  and,  on  being 
told  that  was  not  enough,  he  offered  $50, 
and  then  $76.  The  plaintiff's  contention 
was,  not  that  the  mere  offer  of  a  sum  In 
settlement  was  evidence  of  an  admission 
that  the  defendant  signed  the  note,  but  that. 
In  view  of  the  advice  he  asked  and  received. 
It  was  highly  probable  be  made  the  offer 
because  the  note  was  genuine.  "The  de- 
fendant," say  the  court,  "upon  being  ad- 
vised to  make  an  offer  provided  his  signa- 
ture to  the  note  was  genuine,  but  not  other- 
wise, proceeds  to  make  the  offer.  It  is  said 
tliat  this  offer  may  be  shown,  because  it  is 
highly  probable,  from  the  advice  he  received, 
UtiaX  he  would  not  have  made  it  imless  the 
signature  was  so.  But  *  •  •  such  a 
reason  would  extend  to  the  admission  of  any 
other  offer'  of  compromise,  because  such 
offers  are  more  apt  to  be  made  in  cases  in 
whldi  the  party  making  them  is  conscious 
'that  the  cause  of  his  adversary  is  well  found- 
ed than  In  the  opposite  cases.  The  fact 
that  he  acted  upon  advice  which  be  had 
sought  may  add  a  very  little  to  the  force  of 
such  an  inference  as  is  contended  for,  but 
too  little,  altogether,  to  make  the  case  an 
exception  to  the  highly  salutary,  well-de- 
flned,  and  established  rule."  For  this  rea- 
son the  verdict  was  set  aside. 

v.28A.no.2— 7 


When  a  defendant  offers  to  pay  a  certain 
sum  in  settlement,  his 'statement  that  he  Is 
too  poor  to  pay  more  Is  not  sufficient  evi- 
dence of  an  intention  to  admit  his  liability. 
Downer  v.  Button,  26  N.  H.  338,  SH.  Per- 
kins V.  Ballroad,  44  N.  H.  223,  was  an  ac- 
tion for  Injuries  received  by  a  passenger  la 
a  coUision  on  the  defendants'  road.  The 
testimony  of  another  passenger,  who  was  In- 
jured in  the  same  collision,  that  the  defend- 
ants admitted  their  liability  for  injuries 
caused  by  the  collision,  was  held  competent 
on  the  ground  (page  225)  that  "the  liability 
to  pay  damages  in  consequence  of  the  acci- 
dent appears  to  have  been  the  matter  dis- 
tinctly admitted  to  the  witness,  as  stated  by 
him  in  evidence."  The  decision  is  an  ap- 
plication of  the  rule  that  a  distinct  admis- 
sion of  a  fact  Is  not  rendered  inadmissible 
by  being  made  during  a  settlement  The 
preliminary  question  always  is,  not  merely 
whether  an  admission  of  a  fact  was  made 
during  a  settlement  or  negotiation,  but 
whether  a  statement  or  act  was  Intended  to 
be  an  admission.  It  is  a  question,  not  of 
time  or  circumstances,  but  of  Intention.  On 
that  question  the  time  and  circimistances 
may  be  material  evidence.  "The  rule  is 
strictly  held  in  this  state  that  an  offer  to 
compromise  is  not  to  be  shown,  on  account 
of  the  tendency  such  a  practice  would  have 
to  discourage  the  settlement  of  disputes. 
But  It  Is  at  the  same  time  held,  with  equal 
clearness,  that  any  independent  admission, 
though  made  in  the  course  of  negotiations 
for  a  compromise,  may  be  shown."  Plum- 
mer  v.  Currier,  52  N.  H.  287,  296;  Harring- 
ton V.  Lincoln,  4  Gray,  563,  567;  Durgin  v. 
Somers,  117  Mass.  65,  61;  Draper  v.  Hat- 
field, 124  Mass.  53,  56;  Evans  v.  Smith,  5 
T.  B.  Mon.  363.  In  Sanborn  v.  Neilson,  4 
N.  H.  501,  before  cited,  the  defendant's  re- 
jected offer,  made  during  a  negotiation  for 
an  adjustment  of  the  plaintiff's  claim,  was 
held  to  be  evidence,  because  it  followed  and 
was  based  upon  the  defendant's  express  ad- 
mission of  the  alleged  tort.  Upon  the  tes- 
timony, the  fact  could  be  found  that  the 
offer  was  intended  to  include  a  repetition  of 
the  admission  in  an  Indirect  form.  This 
view  Is  presented  in  the  case  put  (page  509) 
as  an  illustration:  "If  A.  sue  B.  for  $100, 
and  B.  offer  to  pay  $20,  this  offer  shall  not 
be  received  as  evidence,  because  It  may  have 
been  made  merely  for  the  sake  of  peace, 
where  nothing  was  due.  But  in  such  a  case, 
if  B.  admit  expressly  that  $20  are  du^,  and 
offer  to  pay  that  sum,  •  *  •  both  the 
admission  and  the  offer  are  evidence."  See 
Snow  V.  Batchelder,  8  Gush.  613,  516,  517. 
His  offer  Is  evideftce  when  made  for  one 
purpose,  and  is  not  evidence  when  made  for 
a  different  purpose.  In  both  cases,  his  de- 
cisive intent  Is  a  fact  to  be  found  by  weigh- 
ing competent  proof.  "Before  the  statute 
making  parties  competent  witnesses,  the  or- 
dinary way  to  prove  their  intent  or  under- 
standing  was   by   circumstantial  eTidenoe. 
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Bat,  now  tbat  the  party  himself  Is  admitted 
to  testify,  there  is  no  reason  for  confining 
his  testimony  to  a  variety  of  circumstances 
tending  to  show  his  purpose  or  understand- 
ing, when  he  knows,  and  can  testify  direct- 
ly, what  tbat  purpose  or  understanding 
was."  Delano  v.  Goodwin,  48  N.  H.  203, 
205;  Norria  ▼.  Morrill,  40  N.  H.  395,  401, 
402;  Graves  v.  Graves,  45  N.  H.  323;  Hale 
V.  Taylor,  Id.  405. 

The  questions  of  law  and  fact  are  the  same, 
whether  an  admission  is  claimed  to  have 
been  made  by  a  payment  or  by  a  rejected 
offer.  If  a  plaintiff-and  bis  hone  and  wagon 
were  injured  in  a  collision  with  a  cart  driven 
by  the  defendant,  and  the  expense  of  repair- 
ing the  wagon  was  paid  by  the  defendant, 
whose  subsequent  offer  to  pay  a  certain  sum 
for  the  Injury  of  the  horse  was  rejected,  the 
question  might  arise  whether  the  accepted 
payment  and  the  rejected  offer  were  evidence 
in  an  action  for  the  plaintiff's  personal  Injury. 
Payment,  or  an  offer  of  payment,  may  be 
made  to  a  plaintiff,  or  to  another  person  hav- 
ing a  claim  so  far  like  the  plaintlfTs  that 
the  defendant's  admission  of  liability  would 
be  applicable  to  both.  The  payment  or  offer 
is  evidence  of  his  liability,  when  it  is  an  ad- 
mission of  liability.  When  a  pauper  has  been 
supported  by  a  town,  or  the  town  has  paid  for 
bis  supp(»:t,  and  the  act  was  an  admission 
of  liability  and  not  a  purchase  of  peace.  It 
is  evidence  of  the  fact  which  the  town  In- 
tended to  admit  The  legal  principle  ap- 
plicable to  a  great  variety  of  cases  Is  that 
Intent  is  the  test  An  offer  of  payment, 
whether  accepted  or  rejected,  is  evidence, 
when  the  party  making  jt  understood  it  to  be, 
and  made  it  as,  an  admission  of  his  liability. 
It  is  not  evidence  when  he  made  it  for  the 
purpose  of  averting  litigation,  not  Intending 
to  admit  his  Uability.  "If  the  object  be  to 
buy  peace,  it  is  plain  such  an  offer  carries 
with  it  no  evidence  of  the  justice  of  the  de- 
mand; and  it  would  have  a  tendency  to  pre- 
vent amicable  adjustments,  if  such  offers 
were  to  be  used  against  the  party  making 
them."     Marsh  v.  Gold,  2  Fids:.  285,  290. 

As  his  object  could  not  be  a  matter  of  law, 
and  he  knows  wluit  it  was,  he  may  testify 
directly  on  that  point  Confusion  has  arisen 
from  reported  cases  In  which  the  line  be- 
tween law  and  fact  b&a  not  been  clearly 
drawn.  In  Abbott  v.  Andrews,  130  Mass. 
145,  the  question  whether  an  offer  of  the 
plaintiff  was  an  admission  of  a  fact,  or  a 
mere  effort  to  avoia  controversy,  was  dealt 
with  as  a  question  of  fact  depending  upon 
his  purpose  in  making  the  offer,  and  the  sense 
In  which  it  was  understood  by  both  parties. 
But  the  result  reached  upon  the  examination 
of  the  evidence  of  purpose  and  understand- 
ing was  not  expressly  stated  to  be  a  conclu- 
sion of  fact 

In  Sanborn  v.  Nelson,  before  cited,  the  al- 
leged cause  of  action  which  the  defendant 
bad  confessed  was  a  criminal  offense.  The 
plea  of  "Not  guilty"  presented  for  trial  the 


question  that  would  be  presented  by  the 
same  plea  to  an  Indictment  for  the  same  act 
If  a  retracted  or  executed  offer  of  compensa- 
tlon  was  Induced  by  a  fear  of  a  criminal 
prosecution,  and  a  hope  of  escaping  (h*  les- 
sening the  consequences,  It  would  not  be  evi- 
dence in  the  criminal  case.  If  Induced  by  a 
fear  of  Utlgratlon  and  a  hope  of  buying  peace, 
without  an  intent  to  admit  guilt.  It  would 
not  be  evidence  in  the  civil  case.  There  Is 
no  difference  in  the  nature  of  the  cases  on 
which  It  could  be  held  that  the  motive  was 
a  question  of  fact  in  one  of  them,  and  that 
the  motive  and  Intent  were  questions  of  law 
in  the  other.   , 

When  the  evidence  of  Intent  is  "conflict- 
ing, and  the  result  doubtful,"  the  question 
whether  an  offer  of  payment  was  an  admis- 
sion of  liability  may  be  submitted  to  the 
jury,  with  instructions  that  they  are  "to  as- 
certain the  meaning  of  the  party  making  It 
and  •  *  •  inquire  and  consider  what  were 
the  views  and  intention  of  the  defendant  in 
making  It;  that  If,  viewing  it  In  this  way, 
they  should  find  that"  It  "was  intended  by 
him  as  an  admission  of  a  fact  then  It"  is 
"to  be  considered  by  them  as  evidence;  oth- 
erwise, they"  will  "lay  it  out  of  the  case." 
Bartlett  v.  Hoyt  33  N.  H.  151,  154,  165,  166; 
Field  V.  Tenney,  47  N.  H.  513,  515,  521;  Hall 
V  Brown,  68  N.  H.  93,  94, 98;  Oarr  v.  Ashland, 
62  N.  H.  665,  668.  The  same  course  may  be 
taken  with  bis  payment  of  a  claim  like  the 
plalutitTs,  presented  by  a  third  person. 
Eastman  v.  Manufactiuring  Co.,  44  N.  H. 
143,  145,  154.  ■  The  question  that  may  be  sub- 
mitted to  the  jury  is  not  a  question  of  law, 
when  It  Is  decided  by  the  court  If  it  Is  sub- 
mitted to  the  jury,  and  they  return  a  special 
verdict  finding  the  payment  was  or  was  not 
an  admission  of  liability,  the  verdict  on  this 
point  is  set  aside,  when  it  is  against  the  evi- 
dence. A  finding  of  the  same  fact  by  the 
court  Is  set  aside  for  the  same  cause. 

In  Coffin  V.  Plymouth,  49  N.  H.  173,  the 
plaintiff,  Mrs.  Coffin,  claimed  damages  of 
the  town  for  a  pwsonal  injury  caused  by  the 
overturn  of  Mr.  Clark's  wagon,  in  which  she 
was  riding  in  a  highway.  Clark  claimed 
damages  of  the  town  for  the  breakage  of  bis 
wagon  on  the  same  occasion,  spoke  to  the 
selectmen,  or  some  of  them,  several  times 
about  It  and  finally  notified  the  chairman 
of  the  iMard  tbat  be  should  sue  the  town 
unless  his  claim  was  adjusted  on  or  before 
a  specified  day.  Thereupon,  he  was  asked 
what  was  the  least  sum  he  would  take  to 
settle  the  matter,  and  be  offored  to  take  what 
he  was  obliged  to  pay  for  repairing  the 
wagon,  $25,  which  the  first  selectman  paid, 
protesting,  at  the  time,  tbat  the  town  was 
not  liable.  Subject  to  exception,  the  pay- 
ment of  Clark's  claim  was  received  as  an 
admission  of  liability.  The  whole  of  the  re- 
ported decision  on  this  subject  is:  "A  ma- 
jority of  the  court  are  of  opinion  that  the 
evidence  excepted  to  was  properly  admitted." 
No  reason  in  given,  and  the  only  authority 
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dted  Is  P»kln8  t.  Railroad,  44  N.  H.  223, 
which  la  not  In  point  In  that  case  the 
groond  of  the  decision  was  that  liability  was 
"distinctly  admitted  to  the  witness,  as  stated 
I^  him  in  evidence."  In  Coffin  v.  Plymouth, 
liability  was  distinctly  denied.  The  validity 
of  dark's  claim  was  a  matter  of  opinion. 
However  confident  the  defendants'  belief 
that  they  were  not  liable,  they  might  well 
act  upon  the  assumption  that  the  result  of 
a  trial  was  doubtfuL  Under  the  circum- 
stances, the  payment  of  a  sum  less  than  the 
irrecoverable  expense  of  defending  the  threat- 
ened suit  was  conclusive  evidence  that  the 
object  of  the  payment  was  to  buy  a  peace 
that  would  cost  less  than  litigation.  In  the 
trial  of  G<^n'8  Case,  there  was  no  error  of 
law,  and  the  defendant's  exception  raised 
no  question  of  law.  The  verdict  could  not 
be  set  aside  without  a  motion  based  on  an 
allegation  that  the  finding  of  the  court  at  the 
trial  was  in  fact  against  the  evidence.  No 
such  motion  was  made,  and  it  does  not  ap> 
pear  that  attention  was  called,  at  the  law 
torn,  to  the  question  of  fact,  which  was  the 
only  question  on  which  cause  could  be 
shown  for  a  new  trial.  Whether  the  pre- 
liminary question  of  fact  is  decided  by  the 
Judge,  or  submitted  by  him  to  the  jury,  "no 
excerption  lies,  so  far  as  the  question  is  one 
of  fact  If,  however,  upon  the  evidence  re- 
pcNTted  by  the  Judge,  it  clearly  appears  that 
there  was  error  In  his  finding,  or  in  the  find- 
ing oi  the  Jury,  upon  the  matter  of  fact,  it 
may  be  c(»Tected,  as  in  other  cases  whwe 
a  verdict  Is  against  the  evidence."  State 
T.  Squires,  48  N.  H.  364,  369,  370. 

In  Grimes  v.  Keene,  52  N.  H.  330,  334,  it 
Is  said  that  payment  of  a  claim  for  damage 
caused  by  the  same  accident  is  an  admission, 
m<M*e  or  less  strong,  that  the  highway,  at 
the  point  in  question,  was  defective,  and  the 
town  in  fault  for  its  being  so;  that  such  an 
admission  is  necessarily  to  be  implied  from 
the  admowledgment  and  payment  of  the 
claim,  for  without  the  defect  there  could  have 
been  no  claim.  "If  payment  of  a  claim 
against  the  town  by  the  selectmen  is  an  ad- 
mission of  the  liability  of  the  town,  an  un- 
quaUfled  otter  to  pay  must  be  equally  so." 
Gray  v.  Rolllnsford,  58  N.  H.  253,  254,  "TTie 
town  have  ofCered  to  pay  him  $25.  ♦  ♦  • 
But  this  is  no  proof  that  they  owe  him  any- 
thing." Sikes  V.  Hatfield,  13  Gray,  347,  353. 
The  amount  paid  or  offered  may  be  one  of 
the  drcumstances  to  be  weighed  on  the  pre- 
liminary question,  but  the  law  does  not  make 
It  the  test  An  entire  claim  may  be  paid  to 
avoid  a  lawsuit,  the  payer  Intending  to  ad- 
mit nothing  but  his  desire  for  peace,  the 
claimant  tmderstanding  that  nothing  else  is 
admitted,  and  both  parties  believing  that  the 
payer  Is  not  liable,  or  having  no  opinion  on  the 
subject  In  such  a  caae  as  Coffin  v.  Plymouth, 
a  finding  that  the  payment  of  an  entire  claim 
of  |2S  was  anything  more  than  a  purchase  of 
peace  would  be  against  the  evidence.  The 
proposition  that  an  admission  of  liability  Is 
necessarily  to  be  Implied  from  the  payment 


of  a  claim,  or  an  offer  to  pay  It,  Is  contrary 
to  the  fact  "Compromise"  generally  signi- 
fies a  settlement  in  which  there  Is  concession 
on  both  sides.  Used  in  that  sense,  the  word 
does  not  describe  all  cases  in  which  peace 
is  bought  without  an  admission  of  liabili- 
ty,' and  is  not  an  adequate  statement  of  the 
law.  In  the  present  case  the  preliminary 
question  of  fact  for  the  presiding  justice  at 
the  trial  was  whether  the  defendants'  pay- 
ment of  Mrs.  Estes'  claim  In  settlement  of 
her  suit  was  ah  admission  of  liability,  or  a 
mere  purchase  of  peace.  As  it  does  not  ap- 
pear that  a  decision  of  that  question  of  In- 
tent In  favor  of  the  defendant  would  be 
against  the  evidence,  the  exclusion  of  the 
payment  is  not  a  cause  for  a  new  triaL 

In  Aldrlch  v.  Monroe,  60  N.  H.  118,  the 
plaintiff's  omission  of  a  usual  precaution,  of 
which  he  might  be  found  to  have  had  Imowl- 
edge,  was  hdd  to  be  evidence  on  the  question 
whether  he  used  reasonable  care.  In  tills 
case  the  warnings  given  by  travelers,  which 
the  plaintiff  offered  to  prove,  were  hearsay 
evidence  of  opinions  concerning  the  sufficien- 
cy of  the  road  at  the  place  of  the  accident 
and  were  rightly  excluded.  Judgment  on  the 
verdict 

CLARK,  X,  did  not  sit  BINGHAM,  J., 
dissented.    The  others  concurred. 


(78  Md.  ma 

CROCKER  V.  HOPPS. 

(Court  of  Appeals  of  Maryland.     Nov.  23, 

1893.) 

.Dbclaratiox   in  Troveb  —  ScFPicisNCT  or  Ds- 

SCBIPTION  — E^OHANOE  OF  MORTQAOED  FrOPBK- 

TT— Effect— Equitable  Defenses. 

1.  A  declaration  In  trover,  alleging  that  de- 
fendant converted  "three  horses,  three  car- 
riages, and  one  set  of  doubife  harness,"  suffi- 
ciently describes  the  property. 

2.  Where  mortgaged  chattels  are  exchanged 
by  the  mortgagor  for  other  chattels,  the  mort- 
gagee acquires  no  title  to  the  latter  by  virtue 
of  his  mortgage;  Code,  art.  21,  §  40,  provid- 
ing that  no  personal  property  whereof  the 
mortgagor  shall  remain  in  possession  shall  pass 
to  any  mortgagee  unless  by  bill  of  sale  or  mort- 
gage duly  acknowledged. 

3.  A  verbal  agreement  between  the  parties 
to  a  mortgage,  made  at  the  time  of  its  execu- 
tion, that  after-acquired  chattels  should  l>e  sub- 
ject to  the  mortgage,  is  not  available  as  a  de- 
fense to  trover  by  tlie  insolvent  trustee  of  the 
mortgagor  to  recover  such  chattels  from  the 
mortgagee,  since,  if  the  agreement  gave  the 
mor^agee  a  lien  on  them,  it  is  enforceable 
only  in  the  insolvent  court,  where  the  entire 
property  of  an  insolvent  must  be  administered. 

Appeal  from  court  of  common  pleas. 

Trover  by  Samuel  Q.  Crocker,  trustee  In  In- 
solvency of  Andrew  J.  Carle,  against  Wil- 
liam Hopps,  for  the  conversion  of  certain 
goods.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Argued  befo-e  ROBINSON,  C.  J.,  and 
ROBERTS,  BRYAN,  BRISCOE,  McSHER- 
AY,  and  FOWLER,  JJ. 

Wm.  H.  Cowan,  for  appellant  N.  R.  Gill 
&  Son  and  Wm.  S.  Bryan,  Jr.,  for  appdlee. 
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FOWLER,  X  On  the  18th  of  February, 
1882,  Andrew  3.  Carle  made  a  chattel  mort- 
gage of  certain  personal  property,  con- 
sisting of  horses,  carriages,  and  harness, 
to  the  appellee,  William  Hopps.  Subse- 
quently, Carle  became  insolvent,  and,  hav- 
ing applied  for  the  benefit  of  the  insolv^it 
law,  the  appellant,  Samuel  J.  Crocker,  was 
duly  appointed  permanent  trustee;  where- 
upon the  appellee,  claiming  title  under 
his  chattel  mortgage,  took  possession  of  the 
property  sued  for,  subsequent,  however,  to 
the  conveyance  thweof  to  the  appellant  as 
Insolvent  tmstee.  The  appellee,  as  mort- 
gagee, proceeded  to  sell,  not  only  the  chattels 
specifically  described  in  the  mortgage,  but 
certain  others,  which  are  not  thwein  men- 
tioned, bat  which  he  contends  should  be 
subject  to  the  mcxtgage  to  the  same  extent 
as  if  they  had  been  so  mentioned  and  de- 
scribed. This  is  an  action  of  trover  brought 
against  the  appellee  by  the  appellant,  as 
ins<dvent  trustee,  for  the  wrongful  and  Il- 
legal convovion  of  the  goods  sued  for.  The 
narr.  alleges  that  the  defendant  converted 
to  his  own  use  three  horses,  three  carriages, 
and  one  set  of  doable  harness,  of  great  value, 
etc.  Some  critldsm  was  made  of  this  decla- 
ration, baaed  on  a  want  of  particularity  and 
definlteness  In  the  description  of  the  chat- 
tels sued  for,  but  we  think,  although  it  Is 
very  general  In  its  terms,  yet  it  Is  In  sub- 
stantial compliance  with  the  form  prescrib- 
ed by  Code,  p.  1103,  art  76,  subd.  31.  The 
defendant  pleaded— First,  the  general  Issue; 
second,  that  under  his  chattel  mortgage  the 
chattels  therein  mentioned  and  described 
were  his  property,  and  were  traded  and, 
exchanged  by  the  mortgagor  for  the  chat- 
tels In  the  declaration  mentl<med,  with  the 
assent  of  the  appellee  and  by  his  authority, 
and  that  default  had  been  made  In  said 
mortgage,  and  that  the  appellant  was,  by  the 
terms  thereof,  entitled  to  the  chattels  there- 
by secured  at  the  time  he  Uxiit  the  chattels 
sued  for;  and,  third,  for  defense  on  equitable 
grounds,  that,  when  said  chattel  mortgage 
was  made.  It  was  agreed  between  the  par- 
ties thereto  that  the  mortgagor  could  sell  or 
exchange  the  mortgaged  chattels,  or  any  of 
them,  and,  if  so  sold  or  exchanged,  they 
should  be  replaced  by  others  of  like  char- 
acter and  value,  and  that  the  latter  should 
be  subject  to  the  mortgage  Uea  in  the  same 
manner  that  the  original  chattels  were;  that 
the  chattels  sued  for  had  been  lawfully  ob- 
tained by  the  mortgagor  to  replace  those 
originally  mortgaged;  and  that  default  was 
made  befmie  appellee  seized  the  goods  sued 
for.  To  these  pleas,  the  appellee  demurred. 
Strictly,  this  demurrer,  as  appears  from  the 
record,  applies  to  all  the  pleas,  but  it  is 
evident  it  was  only  intended  to  apply  to 
the  second  and  third  pleas,  and  not  to  the 
general  issue  plea  of  non  cuL,  which  Is,  of 
course,  a  good  plea  In  trover.  Counsel,  in 
their  arguments,  limited  the  demurro-  to 
the  seccnd  and  third  pleas,  and  we  shall  so 


consider  it.  The  coort  bdow  overruled  this 
demurrer,  and  at  the  close  of  the  testimony 
the  jury  were  instructed,  at  the  request  of 
the  appellee,  that  under  the  pleading  and 
evidence  there  was  no  legally  sufficient  evi- 
dence that  the  appellant  was  entitled  to  the 
goods  sued  for  or  any  of  them,  or  to  the 
possession  of  said  goods  or  any  of  them,  and 
a  verdict  was  directed  for  the  defendant 
From  these  rulings  this  appeal  was  taken, 
but  as  they  both  Involve  the  same  question, 
—the  validity  of  the  pleas,- we  shall  proceed 
to  consider  them  together. 

The  first  plea  Is  based  upon  the  theory 
that  because  the  appellee  was  in  law,  nn- 
der  his  chattel  mortgage,  the  owner  of  the 
chattels  therein  mentioned,  he  became  ea- 
titled  to  the  substituted  or  after-acquired 
chattels,  In  virtue  of  the  legal  effect  of  such 
chattel  mortgage.  But  that  such  was  not  the 
legal  eflTect  of  such  a  mortgage  has  been 
held  more  than  once  by  this  court  It  has 
been  the  settled  law  in  Maryland,  since  the 
case  of  Hamilton  v.  Rog«^  8  Md.  315,  that 
even  if  the  mortgage  contain  a  provision 
by  which  substituted  or  after-acquired  chat- 
tels are  sought  to  be  subjected  to  the  mort- 
gage lien,  no  title  to,  or  right  of  possession 
of,  such  after-acquired  chattels  will  pass  to 
the  mortgagee.  And,  In  the  case  just  dted, 
Le  Grand,  0.  J.,  after  a  very  able  review 
of  the  authorities,  comes  to  the  concliislon 
that  the  mortgagee  would  have  no  right  of 
action  against  a  judgment  creditor  of  the 
mortgagor,  who  took  in  execution  some  of 
the  after-acquired  chattels,  and  this,  too, 
as  we  have  seen,  where  the  mortgagee  was 
claiming  under  a  mortgage  which  contained 
an  express  provision  extending  the  mortgage 
Hen  to  the  after-acquired  chattels.  The  same 
view  was  expressed  In  Rose  v.  Bevan,  10 
Md.  470;  Wilson  v.  Wilson,  37  Md.  1;  But- 
ler  V.  Rahm,  46  Md.  S48.  Numerous  author- 
ities to  the  same  effect  elsewhere  might  be 
cited,  but  the  general  doctrine  being  well 
settled  here,  the  citation  of  other  authMides 
would  seem  to  be  unnecessary.  It,  therefore, 
no  title  passed  to  the  appellee  under  his  mort- 
gage, because  the  chattels  sued  for  were  ac- 
quired by  the  mortgagor  after  the  date  of 
the  mortgage.  It  necessarily  follows  that  the 
appellee  cannot  plead  it  or  his  supposed 
rights  thereunder  in  justification  of  the  sela- 
ure  and  sale  of  the  chattels  In  question.  In- 
deed, it  would  seem  that  such  a  defense  as 
is  set  up  in  this  plea  is  in  direct  confilct 
with  the  express  language  of  section  40,  art 
21,  of  the  Code,  which  provides  that  "no 
personal  property  of  any  description  what- 
ever, whereof  the  vendor,  mortgagor  or  donor 
shall  remain  in  x>ossession  shall  pass,  alter 
or  change,  or  any  property  therein  be  trans- 
ferred to  any  purchaser,  mwrtgagee  or  donee, 
unless  by  bill  of  sale  or  mortgage  acitnowl- 
edged  and  recorded.  •  •  •"  The  mortgage 
then,  being  void  as  to  the  after-acquired 
chattels,  the  seizure  and  sale  were  wfaoll,? 
wrong  and  IllegaL    The  case  of  Oahooa  ▼. 
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MIo-s,  67  Md.  676,  11  Atl.  278,  was  cited 
as  an  anthorlty  to  show  that  after-acquired 
chattels  will  pass  by  bin  of  sale  or  mort- 
gage of  personal  property,  bnt  that  case  has 
no  ajE^lication  here.  It  is  based  upon  the 
familiar  doctrine  first  adopted  in  this  state 
In  1836  In  the  case  of  Eyans  t.  Merrlken,  8 
QUI  &  J.  38,  that  "where  personal  property, 
animate  in  its  nature,  such  as  a  female  slave. 
Is  dlspoBed  of,  the  fate  of  the  mother  de- 
termines that  of  the  child,— 'partus  sequltur 
ventrem.'"  Hamilton  ▼.  Rogers,  supra.  In 
Oabo<H!i  T.  Miers  it  was  held  that,  unda-  a 
mortgage  of  domestic  animals,  title  to  their 
young  or  increase,  bom  after  the  date  of 
the  mortgage,  la  in  the  mortgagee.  These 
cases  are  not  in  conflict  with  the  general 
doctrine  laid  down  in  Hamilton  ▼.  Rogers, 
supra,  and  the  other  cases  before  cited  to 
the  same  effect,  for  neither  In  them,  nor  In 
the  case  we  are  considering.  Is  the  question 
of  the  ownership  of  progeny  or  the  Increase 
of  domestic  auimals  involved.  Our  conclu- 
sion Is  that  the  second  plea  Is  bad. 

We  will  now  briefly  consider  the  validity 
of  the  third  plea.  The  argument  is  that,  by 
virtue  of  the  agreements  set  forth  In  the 
plea,  the  after-acquired  chattels  became  sub- 
ject to  the  mortgage  lien,  which  lien  can  be 
enforced  in  a  court  of  equity;  and  that  by 
reason  of  sectl<m  83,  art  76,  of  the  Code, 
alloviring  defenses  on  equitable  grounds,  this 
equitable  U^i  may  be  availed  of  as  a  de- 
fense in  this  action.  Without  stopping  to 
point  out  some  material  differences  between 
this  case  and  the  case  cited  (Butler  v.  Rahm, 
46  Md.  541)  for  the  purpose  of  showing  that 
the  appellee  has  an  equitable  lien  under  his 
mortgage,  and  assuming,  without  admitting, 
that  he  has  such  a  lien  as  against  the  appel- 
lant, can  be  enforce  It  or  rely  upon  it  In 
this  case?  Clearly  not;  for  whatever  lien  the 
appellee  may  have,  except  as  mortgagee  un- 
der a  valid  mortgage,  he  must  oiforce.  If 
at  aU,  In  the  insolvent  court  Under  our  in- 
solvent law,  the  appellant,  as  Insolvent  trus- 
tee, took  all  the  property  of  the  insolvent, 
whatever  may  be  the  liens  upon  it,  and,  after 
converting  such  property  Into  money,  the  pro- 
ceeds of  sale  are  brought  Into  the  insolvent 
court  for  distribution  among  lien  creditors 
and  aU  other  creditors,  according  to  their 
legal  precedence  and  priority,  so  that  all  the 
liens  shall  be  settled  by  the  tribunal  to  which 
the  trustee  owes  obedience.  Buschman  v. 
Hanna,  72  Md.  1,  18  AtL  902,  and  authorities 
there  cited  by  Robinson,  O.  J.,  who  delivered 
the  opinion  of  the  court  Of  course,  if  the 
appellee's  mortgage  had  been  good  as  to  the 
after-acquired  chattels,  he  could,  under  the 
act  of  1888,  c.  276,  have  properly  proceeded 
after  default,  notwithstanding  the  mortgagor 
had  been  adjudicated  an  insolvent  It  is  ap- 
parent that  if  the  defense  on  equitable 
groimds  here  set  up  in  the  third  plea  should 
prevail,  the  long-settled  policy  firmly  estab- 
lished hy  many  decisions  of  this  court,  re- 
quiring the  entire  property  of  the  insolvent 


to  be  administered  and  distributed  in  the 
Insolvent  court,  would  be  practically  nulli- 
fled.  It  follows  that  the  pleas  demurred  to 
were  bad.  The  demiurer  should  have  been 
sustained,  and  the  defendant's  prayer  should 
have  been  rejected.  Judgrment  reversed,  with 
costs,  and  cause  remanded. 


(78  Hd.  286) 

COMMISSIONERS  OP  CALVBRT  COUNTY 

V.  GANTT,  Tax  Collector. 

(Court  of  Appeals  of  Maryland.     Nov.  23, 

1893.) 

OVEHPATMENTS    BT  TAX  COLLBOTOB  —  ACTIOS  TO 
ReCOVBU— BviDEJiOB — REVIEW  OR  APFBAI.. 

1.  In  an  action  by  a,  tax  collector  to  re- 
cover from  county  commisaioners  alleged  over- 
payments made  by  him,  plaintiff  testified  that 
he  turned  over  a  certain  amount  of  uncollected 
taxes  to  his  successor  in  office.  Bdd,  that  the 
commissioners  could  show  by  the  successor  that 
plaintiff  did  not  turn  over  to  him  collectible 
tax  bills  to  the  amount  to  wtiich  he  testified. 

2.  "The  refusal  of  the  trial  coart  to  permit 
a  witness  to  answer  a  proper  and  pertinent 
question  is  reversible  error,  though  it  does  not 
appear  what  the  answer  would  have  been,  and 
the  party  asldng  the  question  did  not  state  the 
object  of  the  evidence. 

Appeal  from  circuit  court,  Prince  George's 
couhty. 

Action  by  Francis  Gantt,  a  tax  collector, 
against  the  county  commissiMierB  of  Calvert 
county,  to  recover  an  excess  in  overpay- 
ments to  defendants.  Judgment  for  idain- 
tiff.     Defendants  appeal.     Reversed. 

Argued  before  ROBINSON,  0.  X,  and 
BRYAN,  FOWLER,  PAGE,  and  MoSHBR- 
RY,  JJ.  • 

John  B.  Gray,  O.  O.  Magruder,  and  Jos. 
S.  Wilson,  for  appellants.  Daniel  R.  Ma- 
gruder and  James  W.  Owens,  for  appellee. 

ROBINSON,  C.  J.  This  is  an  action  <rf  as- 
sumpsit brought  by  the  plaintiff  to  recover 
money  alleged  to  be  due  to  him  by  the  de- 
fendants, the  county  commissioners  of  Cal- 
vert coimty.  Charles  G.  Splcknell  was.  It 
appears,  appointed  collector  of  taxes  for  the 
third  district  of  Calvert  county  for  the  years 
1886  and  1887,  and,  having  been  elected 
oounty  commissioner,  the  plaintiff  was  ap- 
pointed by  the  circuit  court  trustee  to  com- 
plete his  collections.  The  plaintlfl  was  also 
appointed  by  the  commissioners  coUectfnr  of 
taxes  for  the  years  1888  and  1889,  and  upon 
his  being  elected  a  member  of  the  legislature, 
in  1889,  John  F.  Ireland  was  appointed  by 
the  circuit  court  trustee  to  complete  his  col- 
lections, and  to  complete  the  collection  of 
taxes  in  his  hands  as  trustee  of  Spiduell. 
The  plaintiff  testified  that  at  the  time  of 
the  appointment  of  Ireland,  trustee,  the 
plaintiff  was  owing  to  the  county  commis- 
sioners, on  account  of  uncollected  taxes,  the 
following  sums:  For  the  year  1886,  the  sum 
of  $1,766.70;  for  the  year  1887,  the  sum 
of  $2,326.44;  for  the  year  1888,  the  sum 
of  $2,832.66;  and  for  the  year  1889,  the  sum 
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of  9S,268.06l  He  tarOur  testified  that  h« 
tamed  over  to  Irdand,  trnstee,  the  follow- 
ing uncollected  balances:  $674.70  for  the  year 
1886,  and  $1,407.86  for  the  year  1887,  and 
12.772.47  for  the  year  1888,  and  $6,868.63  for 
the  year  1889.  He  then  proved  sundry  other 
credits  to  which  he  claimed  to  be  entitled, 
and  these  credits,  and  the  uncollected  taxes 
turned  over  to  Ireland,  trustee,  it  is  claimed, 
exceeded  the  amount  due  by  the  plaintiff 
to  the  defendants  on  account  ot  taxes  in 
his  hands  as  collector  and  as  trustee  of 
Spicknell,  and  this  suit  is  brought  to  recover 
this  alleged  excess  in  overpayments  by  the 
plaintiff  to  the  defendants. 

Now,  the  defendants,  having  proved  by 
Ireland,  trusteee,  that  he  bad  settled  In  full 
with  the  defendants  for  all  taxes  in  his 
hands  for  ctdlectlon,  and  had  their  receipt 
for  the  same,  proposed  to  ask  the  witness 
Ireland  the  following  question:  "Mr.  Gantt, 
the  plaintiff,  has  stated  that  he  turned  over 
to  you,  for  the  year  1886,  the  sum  of  $674.70; 
for  the  year  1887,  the  sum  of  $1,407.86;  tot 
the  year  1888,  the  sum  of  $2,772.47;  for  the 
year  1889,  the  sum  of  $6,868.63,— as  balances 
in  his  hands  for  collection.  State  if  collecti- 
ble tax  bills  tof  said  amounts  were  turned 
over  to  you."  And  upon  objection  being 
made  by  the  plaintiff  the  cotu-t  refused  to 
allow  the  witness  to  answer  the  question. 
The  question  is,  it  seems  to  us,  a  proper 
and  pertinent  question,  and  we  do  not  see 
on  what  grounds  the  objection  to  it  can  be 
sustained.  The  plaintiff  himself  had  testi- 
fied that,  as  collector  and  as  trustee  of 
Spicknell,  he  had  turned  over  to  the  witness, 
as  trustee,  uncollected  taxes  for  these  years 
amounting  In  the  aggregrate  to  a  sum  ex- 
ceeding, say,  $12,000,  and  it  was  for  these 
uncollected  taxes  thus  turned  over  to  the 
witness  that  the  plaintiff  sought  to  charge 
the  defendants.  And,  such  being  the  case, 
the  defendants  had  the  right,  beycmd  all 
question,  to  prove  by  the  witness  that  the 
plaintiff  had  not  In  fact  turned  over  to  him 
collectible  tax  bills;  that  Is  to  say,  tax  bills 
which  the  witness  could  collect,  amounting 
to  the  sum  testified  by  the  plaintiff.  It  may 
have  been  ttiat  some  of  the  tax  bills  whieh 
were  turned  over  to  the  witness  had  In  tact 
beesa  paid  to  the  plaintiff,  or  that  some  of 
them  were  against  Insolvents,  the  payment 
of  which  could  not  be  enforced,  or  that  some 
of  them  were  barred  by  the  statute  of  lim- 
itations, and  that  the  persons  against  whom 
they  were  charged  had  pleaded  the  statute 
as  a  bar  to  the  collection.  Be  that  as  It 
may,  it  was  competent  for  the  witness  to 
prove  that  part  of  the  taxes  turned  over  to 
him,  and  for  which  the  plaintiff  sought  to 
charge  the  defendants,  were  not  In  fact  tax 
bills  which  the  witness  could  collect  This 
Is  not  an  action  to  recover  taxes  against 
persons  as  charged  upon  the  tax  books,  and 
the  evidence  was  offered  merely  for  the  pur- 
pose of  proving  that  part  of  the  taxes  turned 
over  to  the  witness,  and  for  which  the  plain- 


tiff claimed  as  credits  against  the  defend- 
ants, were  taxes  which  could  not  be  col- 
lected; and  for  this  purpose  the  evidence 
was,  we  think,  admissible. 

But  then  it  Is  argued  that.  If  there  was 
error  in  not  allowing  the  witness  to  answer, 
the  judgment  ought  not  to  be  reversed,  be- 
cause the  defendants  did  not  state  the  object 
tor  which  the  evidence  was  offered,  nor  does 
it  appear  from  the  record  what  would  have 
been  the  answer  of  the  witness.  Now,  if  the 
question  was  in  itself  proper  and  pertinent, 
it  was  quits  unnecessary  for  the  defendants  to 
state  the  purpose  for  which  it  was  offered. 
The  record  does  not,  It  is  true,  show  what 
would  have  I>ecn  the  answer  to  the  question; 
and  this  the  record  could  not  show,  for  the 
reason  that  the  witness  was  not  allowed  to 
answer  the  question.  In  Lawson  v.  Price,  45 
.Md.  123;  Turnpike  Co.  v.  Croutber,  63  Md. 
558,  1  AtL  279;  Baltimore  &  Y.  Turnpike 
C!o.  V.  State,  63  Md.  578,  1  AtL  285,-and 
other  like  cases  relied  on  by  the  appellee,— 
the  court,  against  the  objection  of  the  other 
side,  allowed  the  witness  to  answer  the  ques- 
tion, but  the  exception  taken  to  the  ruling 
of  the  court  did  not  ccmtaln  or  set  out  the 
answer  or  evidence  of  the  witness,  and  it 
was  held  Uiat  the  court  could  not  reverse 
the  Judgment,  unless  it  appeared  that  some 
injury  had  been  done  to  the  party  except- 
ing to  the  ruling  of  the  court  "For  anght  that 
appears,"  said  the  court  in  these  cases,  "the 
answer  of  the  witness  may  have  been  wholly 
unimportant  or  Immaterial"  But  in  this 
case  the  ezcepti<»  is  to  the  ruling  of  the 
court  in  refusing  to  allow  the  witness  to 
answer  the  question;  and  as  the  question 
was  in  every  sense,  it  seems  to  us,  a  proper 
question,  the  Judgment  must  be  reversed. 
We  do  not  see,  however,  how  the  defendants 
were  Injured  by  the  ruling  In  the  second  ex- 
ception. The  witness  had  already  testified 
that  he  had  paid  to  the  commissioners  the 
taxes  collected  by  him,  and  It  was  quite  un- 
necessary to  prove  the  same  fact  again  by 
the  same  witness.  Judgment  reversed,  and 
new  trial  awarded. 


(6t  Conn.  4US> 
ROWLAND  T.  PHILADELPHIA  ft  B. 
B.  CO. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
13,  1893.) 

AonONS  BT  EXECUTOBS— DAUA.OEB  —  EviDBXOB— 

Declarations.— EzpEKT  TKsnvoirr. 

1.  Where  plaintiff  in  an  action  for  personal 
injnriei  dies  after  a  Judgment  by  default,  and 
bef<»e  the  hearing  in  damages,  and  hU  ex- 
ecutor enters  to  prosecnte,  the  action  becomes 
an  action  by  the  executor,  and  a  written  state- 
ment by  deceased  as  to  bis  Injuries  la  admis- 
sible nnder  Gen.  St  {  1094,  making  the  mem- 
oranda and  declarations  -of  deceased  persons 
competent  evidence  in  actions  by  or  against 
their  representatlTes. 

2.  The  fact  that  the  statement  was  pre- 
pared and  given  to  connsel  by  deceased  for  the 
purpose  of  making  a  claim  on  defendant  1m 
the  injnries  does  not  render  it  inadmissiblSk 
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3.  The  statement,  however,  Is  not  admiisi- 
Ue  where  the  deceased  has  given  hia  deposi- 
tion in  the  salt,  and  it  has  been  used. 

4.  In  an  action  for  personal  injuries,  state- 
moita  made  hj  plaintiff  to  a  physician  as  to 
an  Internal  injnry  six  months  after  the  acci- 
dent, and  after  the  injnrr  has  healed,  are  inad- 
missible. 

5.  In  an  action  for  personal  injuries,  a 
physician  upon  whom  plaintiff  called  after  th)a 
anft  was  brought,  for  ue  purpose  of  giving  in- 
formation as  to  his  injuries,  which  would  ena- 
ble him  to  testify  as  an  expert  at  the  trial, 
cannot  testify  as  to  plaintiff's  statements. 

6.  Where  the  only  objection  to  a  written 
■tatement  offered  in  evidence  as  the  declara- 
tion of  a  deceased  person  was  to  the  paper  as 
a  whole,  the  question  whether  matters  of  opin- 
ion contained  therein  were  admissible  will  not 
be  considered. 

Appeal  from  superior  court,  Hartford  conn- 
ty;  Robinson,  Judge. 

Action  by  one  Rowland  against  the  Phila- 
delphia &  Baltimore  Railroad  Ciompany  for 
personal  injuries.  From  a  Judgment  for 
plaintifT,  defendant  appeals.     Reyersed. 

Acti(»i  for  personal  Injuries  received  by 
the  plaintiff  while  a  passenger  on  the  de- 
fendant's railroad,  in  conseqnence  of  a  col- 
lision of  cars,  brought  to  the  superior  court 
In  Hartford  county,  and  after  a  default,  be- 
fore Robinson,  3.  Pending  the  snit,  and 
before  the  hearing,  the  plaintiff  died,  and 
the  executes  of  his  will  entered  to  prosecute. 
JTodgment  was  recovered  for  $6,000  damages, 
from  which  tills  appeal  was  taken  by  the 
defendant,  on  account  of  certain  rulings  as 
to  the  admission  of  evidoice,  which  was 
stated  In  the  opinion. 

B.  D.  Robbins,  tot  appellant  H.  C.  Rob- 
inson, for  appellee. 

BALDWIN,  J.  The  injuries  for  which 
this  action  was  brought  were  received  by 
means  of  a  railroad  accident,  which  liap- 
pened  April  9,  1892.  On  May  9th  the  plaln- 
tiff,  who  was  a  physician,  made  and  signed, 
for  the  nse  of  his  counsel,  a  written  state- 
ment of  the  nature  and  causes  of  the  acci- 
dent and  the  character  of  his  Injuries.  He 
prepared  It  to  enable  them  to  present  a 
premier  claim  for  compensation  to  the  de- 
fendant On  October  4th  the  suit  was 
brooght,  and  on  October  8th  he  consulted 
a  pliysician.  Dr.  Curtis,  of  Hartford,  pro- 
fessionally. After  the  defendant  had  suf- 
fered a  default,  the  plaintiff's  deposition  was 
taken  for  use  in  evidence,  and  a  few  weeks 
lat^  he  died.  The  executor  of  his  will  en- 
tered to  prosecute,  and,  npon  the  hearing  in 
damages,  offered  the  deposition  In  evidence. 
After  it  bad  been  Introduced,  he  offered  the 
statement  of  May  9th.  The  defendant  ob- 
jected to  its  admission  because  the  plaintiff 
had  given  his  deposition  In  the  cause,  and 
also  because  It  was  "evidently  prepared  for 
the  purposes  of  a  claim  for  the  Injuries  of 
Dr.  Rowland;"  but  the  objection  was  over- 
ruled, and  the  paper  admitted.  This  mem- 
orandum, among  other  things,  stated  that  by 
the  collision  of  the  train  In  which  the  plain- 
tiff was,  with  the  wreck  of  another  train,  he 


was  thrown  against  the  arm  «f  a  seat  suf- 
fered a  "nervous  shock,'.'  and  "broke  two  of 
my  ribs  in  the  left  side,  which  at  my  age 
(61)  Is  a  very  serious  matter;"  and  that  his 
disabilities  from  said  injuries  are  "perma- 
nent" Gen.  St  {  1094,  provides  that  "in 
actions  by  or  against  the  representatives  of 
deceased  persons,  the  entries,  memoranda, 
and  dechiratlons  of  the  deceased,  relevant 
to  the  matter  in  issue,  may  be  recdved  as 
evidence."  This  statntb,  so  far  as  it  applies 
to  written  statements,  was  passed  two  years 
after  the  act  of  1848,  by  which  parties  and 
interested  witnesses  were  allowed  to  testify 
In  any  cause.  That  act  had  been  found  to 
give  "living  parties  a  very  great  advantage 
over  representatives  of  the  dead,"  and,  to 
obviate  this  evil,  the  statute  in  question  was 
enacted.  Blssell  ▼.  Beckwlth,  32  Conn.  5ia 
The  present  suit  at  the  time  of  the  hearing 
In  damages,  was  an  action  by  the  representa- 
tives of  a  deceased  person,  and,  although  It 
only  became  such  after  the  interlocutory 
judgment  of  default,  we  think  that  Is  fully 
within  the  reason  and  meaning  of  the  stat- 
ute. That  the  paper  was  prepared  and 
given  to  counsel  for  the  purpose  of  making 
a  claim  on  the  defendant  constituted  no 
valid  objection  to  its  admission.  Bissell  v. 
Beckwlth,  supra.  Whether  those  of  Its  state- 
ments which  set  forth  mere  matters  of  opin- 
ion were  admissible  It  Is  unnecessary  to  in- 
quire, since  the  only  objections  taken  went 
to  the  paper  as  a  whole.  One  of  these  ob- 
jections, however,  presents  a  novel  and  im- 
portant question.  It  Is  that  as  the  plaintiff, 
by  his  deposition,  had  already  been  a  wit- 
ness on  the  bearing,  the  statute  did  not  ap- 
ply, because  the  reason  for'  Its  application  in 
ordinary  cases  did  not  exist  in  this.  The 
act  of  1848,  by  removing  the  common-law 
disqualification  of  interest  brought  two  im- 
portant witnesses— the  plaintiff  and  defend- 
ant—into the  trial  of  almost  every  suit  Two 
years  of  practice  under  its  provisions  con- 
vinced the  legislature  that  when  the  acci- 
dent of  death  had  withdrawn  one  of  these 
witnesses,  the  testimony  of  the  other  gave 
him,  as  a  party,  an  undue  advantage.  The 
act  of  1850  was  Intended  to  restore,  so  far 
as  might  be,  the  footing  of  equality  between 
him  and  the  representatives  of  the  decedent 
which  had  existed  at  common  law.  It  could 
not  have  been  Intended  to  discriminate 
against  the  siurvivlng  party.  In  cases  where 
the  testimony  of  the  decedent  Is  actually 
given.  In  ordinary  course,  whether  by  depo- 
sition, or,  as  might  happen,  should  he  die 
during  the  progress  of  the  trial,  by  his  oral 
examination  In  court  there  would  be  a  dis- 
crimination in  favor  of  his  representatives, 
were  they  allowed  to  fortify  his  evidence  by 
introducing  any  written  entries  or  mem- 
oranda which  he  might  have  made,  whether 
before  or  after  he  took  the  position  of  a 
witness.  They  could  only  be  admissible  if 
"relevant  to  the  matter  in  issue,"  and  all 
matters  so  relevant  would  presumably  be, 
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and  certainly  ahoald  bare  been,  covered  by 
hlB  deposition  or  oral  testimony.  The  cardi- 
nal rule  that  "the  best  evidence  of  which 
the  case.  In  its  nature,  Is  susceptible,  must 
be  produced,  requires  that  no  evidence  shall 
be  received  which  is  merely  substitutionary 
In  Its  nature,  so  long  as  the  original  evidence 
can  be  had."  1  Greeul.  Ev.  {  82.  In  the 
present  case  the  plaintiff  had  given  his  testi- 
mony In  the  ordinary  course  of  Justice.  He 
could  not,  had  he  lived,  have  supplemented 
It  by  proof  of  his  own  memoranda  relating 
to  the  same  matters,  made  out  of  court,  and 
without  the  sanction  of  an  oath  or  the  test 
of  cross-examination.  In  our  opinion,  hia 
representatives  have  no  greater  right  While 
we  view  the  statute  as  embracing  suits  to 
which,  at  the  time  of  trial,  the  representa- 
tives of  a  decedent  are  parties,  although  they 
may  have  become  such  by  his  death  after 
the  commencemeht  of  the  action.  It  could 
never  have  been  Intended  to  allow  them  to 
make  use,  first,  of  his  deposition  covering 
the  entire  case,  and  then  of  his  unsworn 
statements,  in  his  own  favor,  as  to  the  same 
Kubject-matter. 

Dr.  Curtis  was  a  witness  for  tho  executor 
on  the  trial,  and  testified  to  c«tain  state- 
ments made  to  him  by  Dr.  Rciwland  in 
a  professional  consultation,  shortly  after  the 
suit  was  brought  in  regard  to  his  symptoms 
and  sufferings.  In  the  course  of  his  examina- 
tion he  was  asked,  with  reference  to  the 
injuries  received  by  Dr.  Rowland:  "Did  he 
give  any  statement  to  you  about  the  condl- 
ti(m  of  his  ribs?"  To  this  the  answer  was: 
"Yes,  sir;  he  stated  his  ribs  were  broken  at 
the  time;  that  they  bad  healed."  Objection 
was  made  to  the  reception  of  this  testimony 
on  the  ground  that  It  related  to  a  narrative 
«t  a  past  occurrence,  but  the  objection  was 
overruled,  and  an  exception  taken.  It  does 
not  appear  from  the  record  that  Dr.  Curtis 
was  consulted  with  a  view  to  medical  or 
surgical  treatment,  and  it  does  appear  that 
he  was  not  consulted  until  six  months  after 
the  plaintiff's  injuries  were  received,  and  a 
few  days  after  the  suit  was  brought  If  the 
plaintiff  called  on  Dr.  Curtis  In  order  to  give 
such  Information  as  would  enable  him  to  tes- 
tify as  an  expert  at  the  trial,  the  testimony 
in  question  would  be  clearly  inadmissible^ 
(Darrlgan  t.  Railroad  Co.,  62  Conn.  285,  309;) 
and,  if  he  consulted  him  with  a  view  to  ob- 
taining medical  treatment,  the  Introductlcm 
of  the  plaintiff's  statement  as  to  the  nature 
of  an  Intomal  injury,  received  six  months 
before,  which  had  since  been  healed,  would. 
In  our  opinion,  have  been  no  less  objectiona- 
ble, (1  OreenL  Ev.  f  102;  Lush  v.  McDaniel, 
13  Ired.  485.)  The  testimony  was  not  offered 
or  received  under  Gen.  St  {  1004,  as  the  dec- 
laration of  a  decedent,  whose  representatives 
were  parties  to  the  action,  and  we  have  not, 
therefore,  thus  far,  considered  it  in  that  light 
It  is  enough,  with  reference  to  that  statute^ 
to  remark  that  the  deposition  of  the  plain- 
tiff had  already  pat  the  court  In  poasewion 


of  his  account  of  the  cause  and  character 
of  the  injuries  which  he  recdved.  His  oral 
declaration  can  certainly  stand  on  no  higher 
ground  than  his  written  memoranda,  and, 
for  the  reasons  previously  given,  we  think 
that  the  statute  did  not  make  the  plalntUTa 
statements,  given  out  of  court,  and  not  under 
oath,  as  to  the  extent  and  nature  of  his  injn- 
lies,  evidence  against  the  defendant 

The  complaint  after  stating  the  fact  of  the 
collision,  alleged  that  the  plalatlff  was  there- 
by "greatly  and  permanently  Injured  in  his 
ccnstitTttion  and  nervous  system,  two  of  his 
ribs  were  broken,  and  he  suffered  a  severe 
shock  and  consequent  prostration,  and  he 
was  in  other  respects  greatly  hurt  and 
bruised."  The  default  left  the  burden  of 
proving  substantial  damages  on  the  plaintiff, 
and  he  could  prove  them  only  as  they  were 
alleged.  Shepard  v.  New  Haven  &  North- 
ampton Co.,  45  Conn.  S4,  68.  It  was  there- 
fore important  to  show  the  fracture  of  his 
ribs.  The  memoranda  and  declarations  In 
question.  If  admissible,  tended  to  show  this, 
and  the  error  in  admitting  them  was  there- 
fore material,  notwithstanding  it  is  found 
that  the  immediate  cause  of  death  was  an 
aneurism  of  the  aorta,  produced  by  the  vio- 
lence of  the  shock  of  the  collision.  If  the 
shock  was  shown  to  be  violent  enough  to 
break  two  of  his  ribs,  it  Is  the  more  probaUe 
that  it  was  sufficient  to  produce  the  anea- 
rlsm.  There  is  error  in  the  judgment  ap- 
pealed from,  and  a  new  trial  Is  ordered.  The 
other  Judges  concurred. 


(U  Conn.  US) 
SKIFF  et  al.  V.  STODDAHD. 
(Supreme  Court  of  Errors  of  Connectleat 
Jmie  7,  ISOa) 

Bbokbbr— Makoin  Contsacts— Plxcos. 

L  A  customer  buying  stock  on  margin  haa 
the  rights  of  a  pledgor  in  lucb  stock;  but,  if 
the  broker  sell  the  stock  without  first  sub- 
stitutiog  for  it  other  like  stock,  the  pledge  is 
at  an  end,  and  does  not  revive  aa  to  stock  aft- 
erwards acquired  by  the  broker.  Per  Torrance, 
J.,  dissenting. 

2.  Where  a  broker  bays  stocks  for  his  cus- 
tomers, dealing  on  margin,  through  a  firm  in 
New  Xork,  In  whose  hands  the  stocks  remain, 
being  carried  by  them  for  and  in  the  name  of 
the  broker,  the  latter's  customers  cannot  be 
considered  as  the  owners  and  pledgors  of  the 
stocks  until  the  broker  has  actually  set  apart 
and  appropriated  his  own  stocks  to  each  cus- 
tomer.    Per  Torrance,  J.,  dissenting. 

8.  A  broker's  margin  contract  la  not  an 
executed  sale,  but  an  executory  contract  to 
deliver  stock  on  payment  of  the  purchase  mon- 
ey. The  general  title  of  the  stocks  he  buys 
on  customers'  orders  remains  In  him,  and  does 
not  pass  to  the  customer,  so  aa  to  leave  the 
broker  a  mere  pledgee.  Per  Carpenter,  J.,  dis- 
senting. 

For  majority  oplnkm  see  26  AtL  874. 

TORRANCE,  1.  I  agree  with  the  majority 
of  the  court  In  holding  as  follows:  (1)  That 
the  contract  In  question,  when  carried  out 
according  to  its  terms  and  as  contemplated 
by  the  parties,  resulted  in  the  relation  of 
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idedgor  and  pledgee  between  Bunnell  & 
Scranton  and  the  plaintiffs  as  jo  all  stock 
purchased  f<H:  the  plaintiffs  under  and  accwd- 
Ing  to  the  contract  (2)  That  upon  the  facts 
fonnd  by  the  committee  any  original  sto^ 
in  fact  so  purchased  for  any  customer  might 
t>e  repledged  by  Bunnell  &  Scranton  for  their 
own  debt  (3)  a:i>at  upon  such  facts  also 
BQch  original  stock  might  be  sold  or  other- 
wise finally  disposed  of  by  Bunnell  &  Scran- 
ton for  their  own  purposes  at  any  time,  pro- 
vided that  at  or  before  such  aalj  or  final  dis- 
position they  actually  and  In  fact  substituted 
for  such  original  stock  an  equal  number  of 
shares  of  the  same  kind  of  stock.  (4)  That  a 
like  disposition  might  be  made  by  Bunnell 
&  Scranton  of  any  such  substituted  stock  up- 
on a  like  substitution  at  or  before  such  dis- 
position, and  BO  on  ad  inflnitom.  (5)  That 
such  stock  actually  substituted  by  Bunnell 
&  Scranton  for  the  stock  so  disposed  of,  im- 
mediately on  such  substitution  and  sale  be- 
ing made,  became  the  property  of  the  cus- 
tomer, subject  to  the  pledge.  (6)  That  in  aU 
instances  where  any  of  the  plaintiffs  can 
show  that  either  the  original  stock  purchased 
for  them  according  to  the  contract,  or  that 
which  was  substituted  for  It  In  the  aforesaid 
nuinner,  was  in  the  possession  of  Bunnell  & 
Scranton,  or  their  agents  or  pledgees,  at  the 
time  of  the  assignment,  such  plaintiffs  are 
entitled  to  redeem  their  property.  To  this 
extent  I  agree  with  the  majority  opinion. 
With  what  that  opinion  seems  to  me  to  hold 
expressly  or  by  Implication  upon  certain 
other  p<^nts  I  do  not  agree. 

In  the  first  place,  it  seems  to  bold  that  the 
broker  may  at  any  time  sell  the  original 
stock  purchased  for  a  customer,  without  first 
actually  substituting  in  place  of  it  other  like 
stock;  and  may  afterwards,  at  any  time  be- 
fore the  termination  of  the  contract,  sub- 
stitute after-acquired  stock  with  equal  effect 
for  all  concerned.  -  This  seems  to  me  to  be 
Inconsistent  with  the  legal  conception  of  a 
pledge.  In  cases  where,  prior  to  the  sale  of 
snch  pledged  stock,  other  stock  Is  in  fact  sub- 
stituted, the  parties  may  be  regarded,  upon 
such  a  state  of  facts  as  is  found  by  the  com- 
mittee, as  consenting  to  such  sale  and  sub- 
stitution, and  thus  in  effect  giving  and  re- 
ceiving the  substituted  stock  in  pledge.  But 
wh^-e  no  such  substitution  is  made  in  fact 
the  case  is  entirely  diffwent.  In  such  a  case 
it  can  hardly  be  supposed  that  the  customs 
has  consented  to  let  his  stock  be  sold,  and 
take  his  chances  of  having  other  stock  sub- 
stituted for  It  at  some  indefinite  time  in  the 
future  at  the  caprice  of  the  broker.  A.  sale 
made  without  first  substituting  other  stock 
is  a  wrongful  conversion,  and  ought  to  be  so 
held.    ' 

In  the  next  place,  suppose  a  broker,  with- 
out in  fact  substituting  other  stock  therefor, 
sells  the  original  stock  purchased  and  being 
carried  for  a  customer,  at  a  time  either  when 
the  brewer  himself  owns  stock  of  the  same 
kind,  or  has  none,  bat,  subsequently  to  the 


sale,  acquires  It  The  opinion  seems  to  hold 
that  in  such  cases  the  lien  of  pledge  in  favor 
of  the  customer  attaches  to  the  stock  then 
owned  by  the  broker,  or  which  he  may  sub- 
sequently acquire,  without  any  act  of  sub- 
stitution, and  without  any  intent  to  substi- 
tute on  his  part  It  seems  to  me  that  In  all 
cases  of  sale  of  the  original  stock  by  the 
br(Aer  for  bis  own  purposes,  some  im- 
equlvocal  act  of  the  br(^er  manifesting  and 
carrying  out  an  Intent  to  substitute  other 
stock  in  place  of  that  sold  should  be  required, 
and,  where  this  cannot  be  shown  to  have 
been  ^one  before  snch  sale,  no  lien  of  pledge 
in  favor  of  the  customer  attaches  to  the  stock 
of  the  broker  then  cm  hand,  and  certainly  not 
to  any  which  he  subsequently  acquires. 

Lastly,  the  opinion  seems  to  hold  that, 
under  the  circumstances  disclosed  by  the 
record,  when  the  New  York  brokers  pur- 
chased the  stocks  for  Bunnell  &  Scranton 
wlilch  were  In  the  possession  of  the  New 
York  brokers  at  the  time  of  the  assignment, 
such  stock,  upon  its  purchase  by  the  New 
York  brokers,  became  the  property  of  the 
customers,  pledged  to  Bunnell  &  Scranton, 
and  by  them  subpledged  to  the  New  York 
brokers.  This,  it  seems  to  me.  Is  not  so. 
When  purchased  by  the  New  York  brokers 
it  was  the  property  of  Bunnell  &  Scranton, 
bought  tor  them  as  their  own  by  their  own 
agents,  and  not  for  the  customer  through  any 
agent  of  his.  The  New  York  brewers  and  the 
customer  were  strangers.  Undoubtedly  Bun- 
nell &  Scranton  bought  the  stock  in  ord»: 
to  fill  the  customer's  order  eventually,  and 
would  not  have  purchased  but  for  that  order; 
but  I  think  the  stock  so  purchased  ttom  first 
to  last  was  the  stock  of  Bunnell  &  Scranton 
alone,  until  they  by  some  act  set  it  aside 
and  appropriated  It  to  some  customer.  I 
agree,  however,  that  the  act  of  Bunnell  & 
Scranton  in  crediting  the  customer  with  a 
certain  ilumber  of  shares  of  a  given  stock 
may  be  regarded  as  such  an  act  This  was 
done,  however,  only  on  the  purchase  of  the 
original  stodc,  and  not  on  the  purchase  at 
most  of  the  stocks  which  the  plaintiffs  now 
claim.  If  at  the  time  of  the  assignment  the 
New  York  brokers  were  carrying  certain 
stocks  for  Bunnell  &  Scranton  which  the 
latter  had  not  thus  actually  set  apart  or 
appropriated  to  their  customers,  then  I  hold 
that  the  customers  had  no  property  in  such 
stocks.  I  do  not  think  the  facts  found  war- 
rant the  conclusion  that  any  such  substitu- 
tion was  In  fact  made  in  the  case  of  most 
of  the  stocks  now  claimed  by  the  plaintiffs. 
The  mere  fact  that  a  broker,  at  and'  after 
a  sale  of  the  original  sbx^  purchased  for  a 
customer,  has,  and  at  all  times  retains  In 
his  possession  or  within  his  control,  sufficient 
stock  of  the  kind  sold  to  fill  his  customer's 
order  at  any  time,  and  that  he  owned  or  con- 
trolled It  in  order  to  be  ready  to  fill  such 
order,  will  not  of  Itself  grfve  the  customer 
any  property  In  such  stock  so  held  or  con- 
trolled. 
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The  majority  opinion  divides  the  plaintiffs 
into  five  classes  wltb  reference  to  their  pow- 
er or  ability  to  identify  their  property.  Class- 
es 1  and  2  are,  I  think,  entitled  to  redeem 
the  property  pledged.  In  those  cases  It  is 
of  necessity  shown  that  the  stock,  is  either 
that  which  was  originally  purchased  for  the 
customer,  or  that  which  had  been  in  fact 
lawfully  substituted  for  it  In  regard  to 
the  other  three  classes,  I  think  they  are  not 
entitled  to  redeem,  because  the  existence  of  a 
pledge  Is  not  shown. 

I  have  thus  briefly  indicated,  without  argu- 
ing at  length,  the  points  wherein  I  dissent 
from  the  opinion  of  the  majority  of  the  court 

CARPENTER,  J.,  (dlssenUng.)  From  Au- 
gust 14,  1890,  to  November  24th  of  the  same 
year,  the  plaintiff  Paul  O.  Skiff  ordered  Bun- 
nell &  Scranton  to  purchase  for  him  500 
shares  of  the  stock  of  the  Western  Union 
Telegraph  Company.  The  last  of  these 
orders  was  as  follows:  "New  Haven,  Conn., 
November  24,  1890.  Banking  House  of  Bun- 
nell &  Scranton.  Please  buy  for  my  account 
and  risk  one  hundred  shares  of  the  stock 
of  the  Western  Union  Telegraph  Company; 
order  good  until  countermanded.  It  is 
agreed  that  Bunnell  &  Scranton  have  the 
right  to  dispose  of,  without  notice,  all  stocks, 
bonds,  petroleum,  and  grain  purchased  or 
sold  on  margin,  whenever  said  margin  is 
reduced  to  two  per  cent  Paul  C.  Skiff."  It 
is  conceded  that  the  other  orders  given  by 
this  plaintiff  and  the  other  plaintiffs  were  in 
the  same  form,  being  printed  blanks,  filled 
out  with  dates  and  amounts,  and  signed  by 
the  respective  parties.  These  Instruments 
are  to  be  interpreted  in  the  light  of  the  usual 
course  of  business  in  this  state  and  in  the 
state  of  New  York,  especially  in  the  New 
York  Stock  Exchange.  The  actual  transac- 
tions under  orders  so  given  varied  somewhat, 
but  the  order  is  so  worded  as  to  be  equally 
applicable  to  whichever  of  the  two  more 
usual  forms  the  transaction  might  assume, 
—a  purchase  of  stock  by  the  customer  in  bis 
own  name  as  an  investment,  or  "a  dealing 
in  margina"  These  two  transactions  are 
described  in  the  finding  as  follows:  "If  the 
customer  desired  the  delivery  of  the  certif- 
icate or  other  proper  evidence  of  title  to  the 
property  ordered  to  be  purchased,  such  cer- 
tificate or  evidence  of  title  of  such  security 
or  property  was  obtained  by  the  firm,  and 
delivered  to  him  upon  payment  to  them  of 
the  purchase  price  and  commissions.  If  the 
transaction  was  to  be  upon  margin,  then 
the  customer  giving  such  order  was  required 
to  place  and  keep  with  the  firm  cash  or 
securities  equal  to  a  stipulated  per  cent  of 
the  par  value  of  the  securities  or  propnty 
ordered  by  such  customer  to  be  bought, 
which  deposit  was  called  a  'margin.'  When 
stocks  were  ordered  to  be  purchased  upon 
margin,  the  certificate  or  other  evidence 
of  title  of  the  property  thus  ordered  to  be 
purchased  was  not  delivered  to  the  customer, 


but  was  held  and  made  use  of  as  hereinafter 
set  out  It  was  understood  between  the 
customer  and  Bunnell  &  Scranton  that  the 
certificates  of  the  property  shoxild  not  be 
delivered  to  the  customer  until  the  price 
thereof,  with  interest  thereon  and  commis- 
sions, was  paid.  It  was  also  understood  that 
Bunnell  &  Scranton  might,  under  certain 
drcimistances,  sell  the  securities  thus  car- 
ried to  protect  themselves  from  loss.  Sub- 
ject to  such  right  it  was  agreed  that  the 
brokers  would  carry  the  property  for  the 
customer,  at  the  risk  of  such  customer,  and 
that  they  would  sell  the  same  forthwith, 
upon  the  order  of  the  customer,  and  account 
to  him  tor  the  proceeds;  or,  upon  payment 
in  full  of  the  purchase  price  of  the  property, 
and  all  sums  due  for  interest  and  commis- 
sions, that  they  would  deliver  to  the  custom- 
er a  certificate  or  other  proper  evidence  of 
title  to  the  property.  This  is  the  usual 
agreement  betweoi  brokers  and  their  cus- 
tomers when  stock  is  dealt  in  upon  a  mar- 
gin." 

We  all  agree  that  the  plaintiffs,  with  pos- 
sibly one  or  two  exceptions,  were  dealers 
in  stocks  upon  margins,  as  distinguished 
from  purchasers  of  stocks  as  investments; 
in  other  words,  were  stock  speculators.  It 
is  also  agreed  that  whatever  the  plaintiffs 
recover  will  be  paid  from  the  assets  of  the 
insolvent  firm  before  a  dividend  is  paid  to 
the  creditors  generally,  and  that  to  that  ex- 
tent they  wiU  be  made  preferred  creditors. 
This  is  contrary  to  the  statute,  and  can  only 
be  justified  upon  the  theory  that  the  plain- 
tiffs own  the  stod^s  in  which  they  dealt, 
and  which  were  in  the  hands  of  New  York 
brokers,  and  controlled  by  Bunnell  &  Scran- 
ton at  the  time  of  the  aa^gnment  All  these 
stocks  were  then  subject  to  liens  In  favor 
of  the  brokers  holding  them,  Prince  & 
Whitely  aind  W.  S.  Lawson  &  Co.,  which 
liens  must  first  be  paid,  leaving  but  a  small 
margin  for  the  plaintiffs. 

If  the  plaintiffs  were  not  the  general 
owners  of  these  stocks,  they  could  not  be 
pledgors;  if  they  were  not  pledg^irs,  there 
were  no  pledges;  and  if  there  were  no 
pledges,  the  plaintiffs  have  no  case.  That 
must  be  conceded.  I  now  propose  to  show 
that  the  relation  of  pledgor  and  pledgee  did 
not  exist  between  these  parties.  I  will  speak 
only  of  Skiff's  case,  as  his  is  a  fair  sample  of 
all  the  others.  When  and  how  did  he  acquire 
a  title?  Certainly  not  by  his  contract,  for 
it  is  conceded  that  by  the  custom  of  the 
business,  in  view  of  which  the  contract  was 
made,  and  which  thereby  became  a  part  of 
it,  he  could  have  no  title  to  the  stock  until 
he  paid  the  purchase  price  in  full;  and  that 
payment  has  never  been  made.  Only  a 
small  marg^  was  paid  to  the  brokers  to 
protect  them  from  loss,  and  they,  at  the 
time  of  the  assignment,  held  the  general 
title,  legal  and  equitable.  Their  domluiun 
over  it  was  absolute,  except  as  they  were 
bound  to  sell  when  directed  by  Skiff,  and 
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tliey  might  sell  iinder  certain  conditions 
without  his  direction.  All  that  Skiff  owned 
was  a  right  to  pay  the  purchase  money,  and 
then,  and  not  before,  to  have  the  title  vested 
In  himself.  A  right  to  acquire  a  title  is  not 
per  se  a  title.  A  right  to  purchase  a  thing 
in  fatturo  is  not  a  purchase  In  praesenti. 
These  principles  are  elementary,  and  wlU 
not  be  denied.  As  they  are  undeniable,  and 
applicable  to  the  case,  they  demonstrate  the 
nonexistence  of  a  pledge. 

But  I  propose  to  pursue  this  subject  a 
little  farther.  What  necessity  is  there  for 
a  pledge?  The  parties  were  capable  oi  con- 
tracting for  themselves,  and  they  did  con- 
tract for  themselves.  Bunnell  &  Scranton 
stipolated  for  such  security  as  they  desired; 
a  security  which  gave  them  not  only  the 
imssessory  title,  but  the  legal  and  equitable 
title  as  well.  Why  not  leave  the  parties 
where  they  left  themselves?  Why  not  en- 
force the  contract  which  they  made,  instead 
of  imputing  to  them  a  contract  which  they 
did  not  make,  and  attempting  to  enforce 
that?  Why  substitute  for  the  executory 
contract,  which  the  parties  in  fact  made, 
an  executed  contract,  which  they  did  not 
make?  Or,  if  that  is  stating  it  too  strongly, 
why  treat  a  contract  which  is  executed  only 
in  part,  and  remains  partly  executory,  as 
though  it  was  completely  executed?  I  am 
aware  that  the  courts  of  New  York  have 
taken  that  view  of  similar  transactions. 
Following  those  cases,  certain  text  writers 
have  taken  the  same  view.  Massachusetts, 
on  the  other  hand,  repudiates  the  fiction 
that  the  customer  becomes  a  pledgor  and  the 
broker  a  pledgee.  The  question  has  not 
heretofore  been  decided  in  this  state,  and 
nntU  the  announcement  of  this  decision  we 
were  at  liberty  to  decide  if  upon  principle. 
The  leading  case  in  New  York,  which  seems 
to  be  the  foundation  of  all  the  other  cases, 
is  Markham  v.  Jaudon,  41  N.  Y.  235.  The 
reasoning  of  the  court  is  as  follows:  "The 
plaintiff  calls  upon  the  defendants,  who  are 
brokers,  to  purchase  for  him  certain  shares 
of  railroad  stock,  and  fnmlshes  them  with 
$1,000  for  that  purpose,  agreeing  to  pay  in- 
terest on  the  advances  they  shall  make  in  the 
purchase,  and  commissions.  The  defendants 
make  the  purcliase,  having  themselves  ad- 
vanced ninety  per  cent  of  the  purchase 
money.  They  bring  to  the  plaintiff  the  cer- 
tificates of  the  stock  thus  purchased  by  him 
and  for  him,  and  deliver  them  to  him  as  the 
owner  thereof.  He  thereupon  hands  them 
bade  to  the  defendants,  to  hold  as  security 
for  their  advance  on  the  purchase,  with  in- 
terest and  commissions.  If  these  precise 
fmrms  had  been  observed,  no  one  would 
deny  that  the  redelivery  of  the  certificates 
would  have  constituted  a  strict  formal 
pledge.  In  my  opinion,  the  transaction,  as 
it  took  place,  amounted  to  the  same  thing. 
To  have  delivered  the  certificates  to  the 
plaintiff,  and  that  the  plaintiff  should  then 
have  returned  them  to  the  defendants,  to 


be  held  by  them  as  security  for  advances 
In  their  purchases,  would  leave  the  parties 
in  precisely  the  same  situation  as  if  the 
defendants  had  retained  them  for  that  pur- 
pose; the  form  of  a  delivery  to  the  plain- 
tiff, and  a  redelivery  by  him  to  the  defend- 
ants, being  waived  by  agreement  of  the  par- 
ties." There  is  one  significant  thing  no- 
ticeable In  this  reasoning.  There  is  a  dis- 
tinct recognition  of  the  necessity  of  a  title 
in  the  purchaser;  that  is,  that  a  titie  in 
him  is  essential  to  a  pledge  by  him.  And 
that  need  is  supplied  by  a  supposed  delivery 
of  the  certificates  of  titie  to  him  by  the 
brokers,  and  that  recognition  is  immediately 
followed  by  a  declaration  that  the  delivery 
was  immaterial;  that  after  the  delivery  and 
redelivery  of  the  certificates  of  titie  the 
parties  were  left  "in  precisely  the  same 
situation  as  if  the  defendants  had  retained 
them  for  that  purpose."  And  this  reason- 
ing seems  to  lie  at  the  foundation  of  the 
subsequent  cases.  It  does  not  bear  ex- 
amination. Prior  to  the  supposed  delivery 
the  customer  had  no  titie,  and  the  delivery 
was  for  the  very  purpose  of  clothing  him 
with  one.  It  did  that,  and  much  more. 
It  converted  an  executory  contract  into  an 
executed  one,— an  option  to  buy  into  a  sale; 
and  the  purchase  price,  which  the  customer 
was  at  liberty  to  pay  and  take  the  stock 
or  not,  as  he  pleased,  into  an  absolute  debt 
It  not  only  wrought  an  entire  change  in 
the  relation  of  the  parties  to  the  piurchase 
money  and  the  thing  purchased,  but  also 
in  the  nature  of  the  security.  That  was 
changed  from  a  clear  title,  with  an  almost 
absolute  dominion  over  it  into  a  possessory 
title,  with  a  limited  right  to  seU.  I  do  not 
say  that  the  security  was  impaired,  but  it 
certainly  was  not  improved.  It  will  not 
do  to  say  that  the  observance  of  such  forms 
is  a  mere  formality,  a  mere  idle  ceremony. 
It  was  not  a  matter  of  form,  but  a  matter 
of  substance.  I  do  not  mean  to  criticise 
the  decision,  but  I  do  say  that  the  reason- 
ing by  wMch  It  Is  attempted  to  sustain  it 
does  not  commend  Itself  to  my  Judgment  as 
being  sound.  I  think  the  decision  would 
have  been  better  sustained  by  calling  the 
transaction  what  it  was  in  fact,— a  contract 
to  deliver  stock  on  receiving  the  purcliase 
money.  Characterizing  it  as  a  pledge  is 
a  misnomer,  and  is  misleading.  It  is  like 
reasoning  from  false  premises,  which  can 
hardlv  fail  to  lead  astray. 

If  the  view  I  have  token  of  this  case  is  the 
correct  one  it  should  be  decisive  against. the 
plaintiffs;  but,  if  not,  then  there  are  other 
considerations  that  should  be  noticed.  I  have 
thus  far  assumed  that  Bunndl  &  Scranton 
in  fact  purchased  the  stocks  ordered  by  the 
several  plaintiffs.  But  they  did  not  The 
finding  shows  that  substantially  aU  the  plain- 
tiffs' orders  were  executed  by  Prince  & 
Whitdy,  or  by  W.  S.  Lawson  &  Co.,  upon 
the  order  of  Bunnell  &  Scranton.  Neither  of 
these  firms  had  any  business  relations  with 
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any  of  the  plaintiffs,  all  their  transactions 
being  wltli  Bunnell  &  Scranton.  Most,  11 
not  all,  the  stocks  controlled  by  Bunnell  & 
Scranton  at  the  time  of  their  failure  -w^e 
In  the  hands  of  one  or  the  otb»  of  these 
two  firms.  If  I  understand  the  scope  of  the 
decision,  it  holds  that  each  plaintiff  sustaiits 
the  relation  of  pledgor  to  the  stock  ordered 
by  him  and  purchased  either  by  Prince  & 
Whitely  or  by  Lawson  &  Co.,  those  brokers 
being  the  pledgees.  But  how  or  when  that 
relation  came  Into  existence  I  must  confess 
my  inability  to  understand.  It  certainly 
arose  from  no  contract,  express  or  implied, 
between  the  parties,  for  they  are  strangers 
to  each  other.  Skiff  ordered  Bunnell  &  Scran- 
t<Mi  to  purchase  on  his  account  100  shares  of 
Western  Union.  Bunnell  &  Scranton  ordered 
Prince  &  Whitely  to  purchase  the  stock  for 
them  in  their  own  name.  They  did  so.  Bun- 
nell &  Scranton  thereupon  notified  Skiff  that 
they  had  executed  his  order.  Now,  I  can 
understand  that  Bunnell  &  Scranton  have  a 
claim  on  Prince  &  Whitely  for  that  amount 
of  that  kind  of  stocV,  whether  by  virtue  of 
the  express  contract  or  a  constructive  pledge 
is  immaterial,  and  that  Skiff  has  a  claim  on 
Bunnell  &  Scranton  for  the  stock  he  ordered; 
but  how  Skiff  can  have  any  direct  claim  on 
Prince  &  Whitely,  or  can  be  resarded  as  the 
owner  of  the  stock  which  they  purchased 
in  their  own  names  on  account  of  Bunnell 
&  Scranton,  Is  beyond  my  comprehension. 
The  bare  statement  of  the  proposition  seems 
to  me  to  demonstrate  its  absurdity.  If  it 
is  proper  for  the  court  to  assume  that  Prince 
&  Whitely  delivered  the  stock  to  Bunnell  & 
Scranton,  and  thereupon  took  a  redelivery 
of  it  in  pledge,  will  the  court  make  the  fur- 
ther assumption  that  Bunnell  &  Scranton  de- 
livered it  to  Skiff,  and  that  Skiff  directly  or 
indlrectiy  pledged  it  to  Prince  &  Whitely? 
Clearly  it  is  only  by  some  such  process  that 
the  relation  of  pledgor  and  pledgee  can  be 
established  between  Skiff  and  Prince  & 
Whitely.  Win  it  be  said  that  Bunnell  & 
Scranton  are  the  pledgors,  and  that  Skiff,  by 
virtue  of  his  contract  with  them,  has  au 
equitable  claim  on  the  pledge?  But  that 
severs  the  connection  between  Skiff  and  the 
pledge,  and  relegates  him  to  the  simple  rela- 
tion of  a  contractor  with  Bunnell  &  Scranton. 
Prior  to  the  assignment,  Bunnell  &  Scranton 
had  a  right  to  redeem  the  pledge,  and  avail 
themselves  of  the  value  of  the  equity.  But 
Skiff  had  no  lien  on  that  Why  not.  If  he 
had  any  claim  to  the  pledge  before?  By 
the  assignment  the  equity  became  assets  in 
the  hands  of  the  assignee.  What  is  there 
to  distinguish  that  from  other  assets,  and 
give  notice  to  creditors  and  others  interested 
of  Sliiff's  claim?  Courts  will  not  undertake 
to  protect  and  enforce  such  vague  and 
shadowy  claims,  especially  where  they  are 
secret,  and  not  likely  to  be  known  by  those 
who  have  a  right  to  know  of  them. 

Take   another   illustration.     From    August 
14    to    November    24,  1890,    Paul    C.   Skiff 


ordered  Bunnell  &  Scranton  to  purchase  on 
his  account  500  shares  of  Western  Union, 
which  w^e  purchased  by  Prince  &  Whit^. 
At  the  time  of  the  assignment  Bunnell  & 
Scranton  were  carrying  for  Skiff  500  shared 
of  that  stock,  and  50  shares  for  one  MerrilL 
At  that  time  Prince  &  Whitely  were  carry- 
ing 50  shares  of  the  stock  only  for  Bunnell 
&  Scranton,  and  Lawson  &  Go.  were  carry- 
ing for  them  350  shares.  Bunnell  &  Scran- 
ton also  had  100  shares  of  the  same  stock, 
which  were  pledged  to  the  New  Haven  Or- 
phan Asylum.  Thus  they  had  500  sliares 
only,  and  their  customers  called  for  550 
shares.  The  finding  does  not  show  what  dis- 
position was  made  of  the  other  50.  By  what 
rule  can  the  court  apportion  the  500  shares 
between  SUff  and  Merrill?  True,  they  have 
shrewdly  agreed  between  themselves  that 
they  wiU  take  the  stock,  and .  make  the  ap- 
portionment, without  troubling  the  court; 
But  that  does  not  reinove  the  legal  dlifl- 
culty.  Parties  coming  into  court  for  relief 
in  matters  of  this  kind  should  be  able  not 
only  to  show  definitely  the  nature  and  char- 
acter of  their  tttie,  but  also  to  point  out  with 
reasonable  certainty  the  precise  thing  to 
which  they  claim  titie.  If  neither  the  sub- 
ject-matter nor  the  titie  can  be  ascertained. 
It  tends  strongly  to  show  that  they  have  no 
case. 

Anotho-  thing  is  noticeable.  Prince  & 
Whitely  purchased  -aU  the  stock  ordered  by 
Skiff.  At  the  time  of  the  faUure  they  had 
50  shares  only,  and  Lawson  &  Co.  had  350 
shares.  Now,  assuming  that  Skiff  was  pledg- 
or of  the  stock  purchased  by  Prince  &  White- 
ly, what  has  become  of  that  pledge?  The 
finding  doM  not  even  show  what  has  become 
of  the  stock;  only  that  it  is  gone.  There  cau 
be  no  presumption  that  that  in  the  hands 
of  Lawson  &  Co.  is  a  part  of  it.  Is  there 
any  difliculty  In  sustaining  that  pledge?  In 
Mariiham  v.  Jaudon  it  was  held  that  a  sale 
of  the  thing  pledged  without  notice  to  the 
pledgor  was  a  conversion  for  which  the 
pledgee  was  liable  in  damages.  It  Is  not 
claimed  that  any  notice  of  the  sale  was  given 
to  Skiff.  That  sale  must  have  been  either 
a  conversion  or  an  appropriation  of  the  thing 
pledged.  In  either  case  the  pledge,  as  such, 
is  gone,  and  cannot  now  be  enforced.  Nei- 
ther does  the  finding  show  under  what  circum- 
stances .or  for  whom  the  stock  held  by  Law- 
son  &  Co.  was  purchased.  Will  it  be  claimed 
that  a  pledge  by  Skiff  attached  to  that  stock? 
If  so,  was  it  the  former  pledge  transferred, 
or  a  new  pledge  created?  And  how  was 
the  transfer  effected,  or  the  new  pledge  cre- 
ated? Answers  to  these  questions  would  be 
interesting.  If  Skiff  has  a  pledgor's  claim 
to  that  stock,  it  is  possible  that  the  party  foi- 
whom  it  was  purchased  has  one  also.  How 
are  these  conflicting  claims  to  be  adjusted? 
It  Is  imnecessary  to  pursue  this  subject 
further.  For  other  complications  which  ex- 
ist, and  diillculUes  which  will  necessarily  be 
encountered  in  applying  the  decision  to  the 
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facts  of  the  case.  It  is  snfflcient  to  refor  to 
the  majority  ophilon. 

I  again  refer  to  the  case  of  Markham  v. 
Jaudon.  As  before  stated,  that  was  a  case 
between  the  original  parties.  It  was  an  ac- 
tion against  the  broilers  whom  the  plaintiff 
had  employed  to  purchase  the  Steele,  and  who 
had  actually  purchased  it,  and  had  sold  it 
without  notice  to  the  plaintiff.  The  action 
was  not  to  redeem  the  supposed  pledge,  aut 
to  recover  damages  for  a  conversion  of  it 
Of  course,  the  pledgee  bad  violated  his  con- 
tract, and  the  pledge  had  ceased  to  exist 
There  was  no  attempt  to  follow  the  stock. 
It  was  assumed  that  the  claim  was  purely 
personal.  It  was  held  that  the  brokers  were 
liable.  In  reaching  a  conclusion  the  court 
not  only  likened  the  transaction  to  a  pledge, 
but  declared  that  the  legal  relation  of  the 
parties  was  that  of  pledgor  and  pledgee.  As 
I  have  before  remarked,  in  that  case  it  mat- 
tered not  whether  It  was  called  a  pledge  or 
simply  a  contract  The  liability  and  the  ex- 
tent of  the  liability  were  the  same,  and  the 
Immediate  parties  to  the  contract  were  alone 
affected.  In  this  case  other  parties  are  or 
may  be  affected.  Among  these  are  the  New 
York  brokers  who  purchased  the  stock  upon 
the  order  of  Bunnell  &  Scranton,  persons 
to  whom  any  of  the  stock  was  sold  or  re- 
pledged,  and  all  the  creditors  of  Bunnell  & 
Scranton.  That  case  may  be  an  authority  in 
a  suit  between  the  customer  and  the  broker 
to  whom  the  order  was  given,  and  who  ac- 
tually purchased  the  stock,  although  for  rea- 
sons hereinbefore  given  I  do  not  think  it 
expedient  to  follow  it  Beyond  those  limits 
It  is  not  an  authority  for  the  plaintiffs,  but 
4>n  the  contrary,  it  seems  to  be  against  them. 
It  win  be  observed  that  Inasmuch  as  the 
stock  had  passed  into  the  hands  of  persons 
who  were  neither  parties  nor  privies  to  the 
supposed  contract  of  pledge,  the  theory  was 
of  no  practical  importance  to  the  case;  In- 
deed, it  was  not  in  the  case  at  all  until 
brought  in,  unnecessarily,  as  I  think.  In  the 
reasoning  of  the  court  Thus  far,  aside  from 
the  illustration  in  the  reasoning,  the  real  case, 
and  the  logic  of  its  facts,  were  decidedly  un- 
favorable to  the  plaintiffs.  The  strength  of 
precedents  lies  in  the  facts  of  the  case,  and 
in  the  application  of  the  law  to  the  facts, 
rather  than  in  the  illustrations  used  in  the 
arguments.  Calling  the  transaction  a  pledge 
is  in  the  nature  of  an  obiter  dictum  In  re- 
spect to  a  matttf  of  fact  and  not  of  law;  a 
dictum,  unfortunately,  which  is  not  quite 
true  In  fact  Such  dicta  are  entitled  to  but 
litUe  wdght 

There  is  another  feature  of  that  case  which 
is  worthy  of  notice.  It  Is  this:  The  court 
held  that  evidence  that  the  sale  of  the  stock 
which  constituted  the  conversion  was  In  har- 
mony with  the  custom  of  brokers,  and  was 
in  the  usual  course  of  the  business,  was  in- 
admissible, on  the  ground  that  it  was  con- 
trary to  the  wdl-settled  rules  of  law.   The 


rules  of  law  referred  to  seem  to  be  the  law 
relating  to  pledges,  the  principal  one  of 
which  is  that  a  pledgee  may  not  sell  the  thing 
in  pledge  except  upon  a  judicial  sale,  or  up- 
on giving  notice  to  the  pledgor  of  the  time 
and  place  of  sale.  It  seems  to  me  that  the 
argument  should  have  been  turned  around. 
Instead  of  holding  that  the  rule  of  law  re- 
lating to  pledges  was  a  sufficient  reason  for 
excluding  evidence  of  a  custom,  the  existence 
of  the  custom  should  have  lieen  regarded  as 
a  convincing  reason  why  the  transaction 
should  not  have  been  called  a  pledge.  The 
argument  is  vastly  stronger  in  that  direction 
than  in  the  other.  This  case,  however,  is 
not  complicated  with  any  question  of  evi- 
dence. The  fact  as  to  the  existence  of  such 
a  custom,  and  the  further  fact  that  it  was 
followed  by  the  supposed  pledgees,  are  in  the 
case,  and  they  should  have  had  their  legiti- 
mate effect  In  completely  destroying  the 
pledge  theory.  My  view  of  the  case  is  that 
while  Markham  v.  Jaudon  and  the  cases 
which  follow  U,  and  also  some  text  writers, 
may  be  authorities  for  holding  that  a  tooker 
purchasing  stock  and  the  customer  who  or- 
dered It  may  sustain  to  each  other  the  rela- 
tion of  pledgee  and  pledgor,  yet  that  it  la  so 
inconsistent  with  sound  principle,  and.  If 
followed  to  its  logical  results,  might  be  so 
disastrous  in  its  consequences,  that  it  ought 
not  to  be  followed,  even  to  that  extent  But, 
If  followed  to  that  extent,  we  ought  to  fol- 
low the  principal  case  in  the  real  point  de- 
cided,—that  a  sale  or  a  subpledge  is  a  conver- 
sion of  the  thing  pledged,  which  destroys 
the  pledge,  so  that  the  pledgor's  remedy  Is 
not  a  redemption,  but  an  action  for  damagres. 
But  these  authorities  are  not  in  point  for 
any  one  of  the  following  propositions:  (1) 
That  these  plaintiffs,  or  any  one  of  them,  are 
pledgors  to  Prince  &  Whitely  or  W.  S.  Law- 
son  &  Co.  (2)  That  a  pledge  to  a  broker  who 
purchased  the  stock  to  secure  him  for  ad- 
vances made  for  the  purchase  attaches  to  any 
property  subsequently  purchased.  (3)  That 
such  a  pledge  attaches  to  any  property  pur- 
chased for  the  customer  by  other  brokers.  (4) 
That  where  there  are  several  customers  deal- 
ing with  the  same  broker,  buying  the  same 
kind  of  stock,  and  at  the  time  of  the  failure  he 
had  not  sufficient  stodc.  to  answ»  the  de- 
mands of  all  the  customers,  the  customers 
have  a  joint  pledge,  or  a  pledge  as  tenants 
In  common,  on  whatev^  stock  remains.  (5) 
That  when  the  identity  of  the  stodc  cannot 
be  traced,  still,  K  it  can  be  shown  that  the 
broker  actually  received  its  value  in  money, 
the  pledgor  may  redeem  the  money  by  pay- 
ing the  charges  against  It  and  take  the  bal- 
ance. (6)  That  where  money,  stocks,  or 
other  property  have  been  consumed,  de- 
stroyed, or  so  mingled  with  other  property 
of  the  same  kind  as  to  be  incapable  of  Identi- 
fication or  recognition,  stlU  they  are  capable 
of  sustaining  a  pledge.  It  seems  to  me  that 
the  decision  vhtuaUy  affirms  the  soundness 
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of  all  or  most  of  these  propositlonB.  While, 
on  the  other  hand,  tf  the  contract  is  simply 
construed  according  to  its  plain  terms,  and 
the  manifest  Intention  of  the  parties,  as  gath- 
ered from  the  custom  of  brokers  and  the  acts 
of  the  parties,  no  such  inferences  are  pos- 
sible. When'  a  ctmtract  Is  general  in  its 
terms,  and  somewhat  indefinite  'as  to  its  pur- 
pose, what  the  parties  actually  did  under  it, 
if  not  inconsistent  with  its  terms,  affords  the 
most  satisfactory  indication  of  their  real  in- 
tention. If  we  apply  that  test,  we  can  have 
no  doubt  as  to  the  real  nature  of  the  transac- 
tion. Bunnell  &  iscranton  agreed  to  purchase 
on  Skiff's  account  and  risk  500  shares  of  the 
stock  of  the  Western  Union  Telegraph  C!om- 
pany,  and  SklfT  agreed  to  furnish  them  with 
10  per  cent  of  the  par  value  of  the  stock. 
The  brokers  agreed  to  hold  the  stock  at  the 
pleasure  of  SldS,  provided  Skiff  paid  the  in- 
terest on  their  advances  and  their  commis- 
sions, and  also  kept  the  margin  good.  Skiff 
promised  to  pay  interest  and  commissions, 
and  to  keep  the  margin  good;  and,  if  he 
failed  to  do  so,  he  agreed  that  the  brokers 
might  sell  the  stock,  and  thus  protect  them- 
selves from  loss.  The  brokers  also  agreed  to 
sell  the  stock  when  directed  by  Skiff,  or  de- 
liw  to  him  the  certificates  upon  his  paying 
the  balance  of  the  purchase  price  witn  in- 
terest and  commissions.  These  agreements 
wo-e  performed  on  both  sides,  except  that 
the  brokers  did  not  hold  the  stock,  but  dis- 
posed of  it.  Intending  to  replace  it  with  other 
stock  of  the  same  kind,  so  as  to  be  able  to 
sell  or  deliver  it  when  requested.  That  was 
regarded  as  a  substantial  compliance  with 
the  terms  of  the  agreement  Thus  matters 
stood  at  the  time  of  the  failure.  This  inter- 
pretation meets  fully  all  the  requirements  of 
the  contract  and  the  demands  of  the  situa- 
tion, and  effectuates  the  real  intention  of  the 
parties.  That  intention  clearly  was,  not  to 
buy  stocks,  but  to  speculate.  Speculators 
should  receive  their  Just  legal  rights,  and 
nothing  more;  especially  should  they  receive 
no  favors  at  the  expense  of  innocent  third 
parties. 

One  Illustration  more.  Suppose  that  Bun- 
nell &  Scranton  and  Skiff,  at  the  commence- 
ment of  their  dealings,  had  agreed  that  Skiff 
should  be  the  owner  of  all  the  stock  pur- 
chased, either  by  Bunnell  &  Scranton  or  by 
other  brokers  upon  their  order,  and  that  that 
stock  should  be  regarded  as  pledged  to  the 
broker  purchasing  it  to  secure  hla  advances; 
that  the  pledge  should  follow  that  stock  into 
whosesoever  hands  it  should  go  eo  long  as  it 
could  be  traced;  that  if  that  stock  should  be 
disposed  of,  and  other  stock  of  the  same  kind 
acquired  in  its  place,  the  pledge  should  be 
deemed  to  be  transferred  to  the  newly-ac- 
quired stock;  that  if  at  any  time  the  stock 
bold  by  the  broker  should  be  Insufficient  to 
meet  the  demands  of  aU  the  customers,  it 
should  be  deemed  that  there  was  a  joint 
pledge  by  all,  covering  the  stock  held  by  the 


broker,  and  that  each  might  redeem  a  pr(^or- 
tlonal  part  of  it;  and  in  short,  if  the  stock 
could  not  be  traced,  and  the  proceeds  could, 
that  the  pledge,  with  .a  corresponding  right 
of  redemption,  should  be  deemed  to  attach  to 
tlie  proceeds,— is  this  court  prepared  to  sanc- 
tion and  enforce  such  a  contract?  Objec- 
tionable as  such  an  express  contract  would 
be,  it  is  stiU  more  objectionable  to  impute 
such  a  contract  to  the  parties  by  oonstmc- 
tion,  and  then  enforce  it 

In  the  case  of  Mra.  Trowbridge  I  agree 
with  the  majority. 

The  view  I  have  taken  of  this  case  does  not 
require  that  the  case  of  Ingraham  v.  Taylor, 
58  Conn.  508,  20  AtL  601,  should  be  over- 
ruled. I  think  that  case  Interpreted  the  con- 
tract as  it  was  understood  by  the  parties. 
If,  in  that  respect  this  decision  had  followed 
that  case,  the  two  cases  would  not  have  been 
Inconsistent 


(<t  Conn.  ITO 
STATE  ex  rel.  RTLANDS  v.  PINKEHMAN, 
.  Captain  of  PoUce. 
(Supreme  Court  of  Errors  of  Connecticnt    ' 
June  5, 1893.) 

Municipal  Coeporatioss  —  Citt  of  Bbidobpobt 
— Police  Comicissionbrs — Apfoiktmeht  to  Fill 
Vaoasot — ^Tekm  o»  Appointkic — BOABD  of  Al- 
DEBMBN  —  Call  of  Hbetiso  —  Pbocbedinos — 
Vote  bt  Hator — Leoalitt  —  Chief  of  Pouo 
— Aboltshi.vo  Oppicb  bt  Ordinahcb  —  Abatb- 
ment  op  Appeal. 

1.  The  charter  of  the  city  of  Bridgeport 
(10  Priv.  Laws,  p.  510)  proTidea  that  each  of 
the  four  police  commissioners  shall  hold  hia  of- 
fice for  two  years,  and  until  his  successor  is 
appointed  and  qualified,  and  on  the  expiration 
of  the  terms  of  oifice  of  each  th^  successors 
shall  be  appointed  fpr  the  term  of  two  yean 
next  succeeding,  and  until  their  successors  have 
qualified;  that  the  mayor  shall  appoint  such 
commissioners,  so  as  to  divide  the  board  equal- 
ly between  the  two  leading  political  parties; 
and  that,  whenever  any  vacancy  occurs,  it 
stiall  be  filled  in  the  maimer  provided  for  the 
appointment  of  members.  Had,  that  a  mem- 
ber appointed  to  fill  a  vacancy  In  the  board 
could  hold  such  office  only  to  the  end  of  the 
unexpired  term,  and  not  for  two  years  from 
his  appointment 

2.  The  charter  of  the  city  of  Bridgeport 
provides  that  the  mayor,  board  of  aldermen, 
and  board  of  councilmen  shall  constitute  the 
common  council,  and  that  the  mayor  shall  pre- 
side at  the  meetings  of  the  ttoard  of  aldermen, 
and  "have  a  casting  vote  only  in  case  of  a 
tie."  Hdd,  that  in  case  of  a  tie  vote  in_  the 
board  of  aldermen  on  the  question  of  consider- 
ing a  nomination  made  by  the  mayor,  or  on 
the  confirmation  of  a  nomination  made  by  him 
of  a  commissioner  of  police,  the  mayor  could 
give  the  casting  vote. 

3.  The  rules  of  order  of  a  board  of  alder- 
men provided  that  ail  differences  of  opinion  in 
regard  to  modes  of  proceeding  not  otherwise 
provided  for  should  be  "governed  by  parlia- 
mentary practice,  as  set  forth  in  Cnsbing's 
Law  and  Practice  of  Legislative  Assemblies." 
That  work  states  it  as  Oie  common  rule  that 
no  membier  of  a  legislative  assembly  shall  vote 
on  any  question  involving  his  own  character  or 
conduct,  bis  right  as  a  member,  or  his  pecuni- 
ary interest,  but  that  an  interest  of  the  latter 
description  only  exists  when  it  is  immediate, 
particular,  and  distinct  from  the  public  intet^ 
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eat.  SM,  that  an  alderman,  who  was  also  a 
commissioner  of  police,  conld  vote  against  the 
confirmation  of  one  nominated  to  succeed  him 
as  commissioner. 

4.  The  charter  of  the  city  of  Bridgeport 
pves  the  aldermen  present  at  any  meeting 
of  the  board,  if  less  than  a  quorum,  power 
to  require  the  mayor  to  issue  a  warrant  to 
arrest  and  bring  in  the  absent  members. 
HM  that,  where  less  than  a  quorum  met  pur- 
suant to  a  call  of  the  mayor  for  a  meetmg, 
and  a  majority  of  those  ]>resent  remained  con- 
tinuously in  the  aldermanic  chamber  for  nearly 
two  days,  to  keep  the  meeting  alive,  while  an 
effort  was  being  made  to  arrest  and  bring  in 
the  absent  members,  the  meeting  was  legally 
continued  to  the  end  of  such  time,  and  busi- 
ness then  transacted  by  a  quorum  was  legal 
and  Talid. 

5.  The  fact  that  the  warrant  of  arrest  for 
such  absent  members  stated  that  the  meeting 
was  originally  called  for  S  o'clock,  when  it 
was  in  fact  called  for  7i^  o'clock,  did  not  im- 
pair the  validity  of  the  warrant,  or  aftect  the 
legality  of  the  proceedings,  since  snch  error 
could  mislead  no  one. 

8.  Neither  the  charter  of  the  city  of  Bridge- 
port, nor  the  General  Statutes  of  the  state, 
make  such  mention  of  the  office  of  chief  of 
police  as  amounts  to  a  declaration  that  an  of- 
fice of  that  name  must  necessarily  exist  in 
snch  city,  and  the  office  of  chief  of  police  of 
such  dty  was  created  by  ordinance.  Held,  that 
snch  office  could  be  abolished,  and  the  duties 
thereof  be  devolved  on  the  incumbent  of  some 
other  office,  by  ordinance. 

7.  The  board  of  police  commissioners  of 
such  city  removed  the  chief  of  police  at  a 
meeting  attended  by  a  former  member,  whose 
successor  had  been  appointed  and  qnalified. 
In  quo  warranto  proceedings  by  the  officer 
thus  removed  against  the  person  performing 
the  duties  of  his  office,  the  superior  court  found 
facts  which  showed  that  such  former  member 
was  not  then  a  de  facto  commissioner.  He 
voted  for  such  removal,  and  without  his  vote 
the  removal  could  not  have  been  made.  H.eld, 
that  the  removal  of  the  chief  of  police  was  a 
nnllib-. 

8.  If  the  notice  of  such  meeting  of  the 
board  was  not  given  to  all  the  legal  members, 
such  removal  was  void,  even  if  such  former 
member  was  a  de  facto  commissioner. 

9.  In  the  quo  warranto  proceedings,  de- 
fendant, who  was  Aaptain  of  police,  appealed 
£rom  a  judgment  in  favor  of  relator,  and  the 
latter  filed  a  plea  in  abatement  of  the  appeal, 
alleging  that  he  had  been  put  in  possession  of 
the  office,  and  that  defendant,  since  the  ap- 
peal, had  made  no  claim  to  the  office;  but  it 
appeared  that  he  recovered  such  possession 
through  the  removal  of  defendant  from  the  of- 
fice of  captain  of  police  pending  such  appeal, 
and  on  charges  of  insubordination  preferred 
by  relator;  that  such  insubordination  consisted 
of  acts  similar  to  those  on  which  the  original 
quo  warranto  proceedings  were  based;  and  that 
the  decree  of  removal  was  also  based  in  part 
on  the  ground  that  prosecution  of  the  appeal, 
and  of  an  action  of  mandamus  brought  or  pro- 
noted  by  defendant  to  reinstate  him  in  office, 
interfered  with  the  harmonious  working  of  the 
police  force.  Held,  that  the  plea  in  abatement 
most  be  overruled. 

Carpenter,  J.,  dissenting. 

Information  in  the  nature  of  quo  warranto 
by  the  state  of  Oonnectlcut,  on  the  relation 
of  John  Rylands.  against  John  P.  Pinker- 
man,  captain  of  police  of  the  city  of  Bridge 
port,  to  obtain  possession  of  the  office  of 
chief  of  police  of  such  city,  to  which  relator 
dalms  to  be  entitled,  and  which  he  alleges 
is  usurped  by  defendant  From  a  judgment 
for  relator,  def^idont  appealed.   Belator  filed 


a  plea  in  abatement  of  the  appeal,  and  to 
dismiss.    Overruled.    Judgment  reversed. 

In  his  answer,  defehdant' alleged  that  re- 
lator bad  been  removed  from  such  office  by 
the  board  of  police  commissioners,  and  that 
the  exercise  of  the  duties  thereof  had  been 
committed  to  him,  as  captain  of  police,  pur- 
suant to  the  ordinances  of  such  city,  be  be- 
ing the  officer  next  In  rank;  that  the  office 
of  chief  of  police  of  such  city  was  abolished 
by  an  ordinance  passed  September  23,  1891; 
and  that  be  was  lawfully  exercising  the  du- 
ties of  such  office  under  the  provisions  of 
such  ordinance.  The  court  sustained  a  de- 
murrer to  that  part  of  the  plea  setting  up 
such  ordinance,  and  relator  filed  a  replication 
to  the  other  allegations  of  such  answer,  in 
which  be  set  up  in  detail  the  constitution 
and  action  of  the  board  of  police  commis- 
sioners, and  alleged  various  Irregularities 
which  It  was  claimed  rendered  his  removal 
Illegal  and  void.  Defendant  pleaded  In  re- 
joinder facts  which  he  claimed  showed  that 
such  board  was  legally  constituted,  and  that 
its  proceedings  In  such  removal  were  reg- 
ular and  legal.  A  sur  rejoinder  and  rebutter 
were  also  filed.  After  the  appeal  was  per- 
fected, the  relator  filed  a  plea  in  abatement 
of  such  appeal,  alleging  as  grounds  therefor 
that,  since  such  appeal  was  perfected,  de- 
fendant was  removed  for  cause  from  his  of- 
fice of  captain  of  police  by  the  board  of  po- 
lice commissioners  of  such  city,  and  a  suc- 
cessor appointed,  who  Is  discharging  the  du- 
ties of  such  office;  that  since  his  removal 
defendant  has  not  exercised  any  of  the  du- 
ties of  such  office,  or  interfered  with  re- 
lator's exercise  of  bis  duties  as  chief  of  po- 
lice; and  that  he  Is  in  full  and  undisturbed 
possession  of  such  office.  To  such  plea,  de- 
fendant filed  a  replication,  to  the  effect  that 
he  was  removed  because  of  his  exercise  of 
the  duties  of  chief  of  police  after  relator's 
removal  as  such  officer,  and  because  he  dis- 
obeyed relator's  orders,  and  that  tbe  charges 
on  wblcb  he  was  removed  were  made  by 
relator  after  the  appeal  In  this  case  was 
taken.  He  also  alleged  that  the  order  of 
removal  stated  one  ground  thereof  to  be 
that  defendant  had,  since  the  decision  of  the 
trial  court,  been  keeping  alive  the  litigation 
against  relator,  and  threatened  to  continue 
It  notwithstanding  such  decision  was  against 
defendant's  claim  to  such  office;  that  the  liti- 
gation referred  to  is  this  appeal,  and  a 
mandamus  proceeding  in  wblcb  defendant 
was  relator.  Instituted  after  bis  removal  as 
captain  of  police,  to  reinstate  himself  in 
such  office,  the  trial  of  which  was  continued 
to  await  the  decision  of  the  supreme  court 
Id  this  case. 

H.  Stoddard  and  J.  B.  Klein,  for  appel- 
lant.  D.  Davenport  and  S.  Judson,  Jr.,  for 
appellee. 

BALDWIN,  J.  The  plea  In  abatement 
which  has  been  Interposed  by  the  state  goes 
upon  the  ground  that  tbe  further  prosecntlon 
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of  this  appeal  woTiId  simply  InTlte  the  court 
to  decide  questions  that  are  no  longer  of  any 
practical  Importance,  since  the  relator  is  now 
In  full  and  undisturbed  possession  of  the 
office  which  was  the  occasion  of  the  action. 
It  api)ear8,  however,  that  he  has  recovered 
such  possession  by  reason  of  the  removal 
of  the  defendant  from  his  office  of  captain  of 
police,  and  that  this  removal  was  made  pend- 
ing the  appeal,  and  upon  charges  of  Insubordi- 
nation preferred  by  the  relator.  The  Insubordi- 
nation consisted  of  acts  similar  to  those  upon 
which  the  original  quo  warranto  proceedings 
were  based,  and  the  decree  of  removal  Is  also 
placed  In  part  upon  the  ground  tliat  the 
prosecution  of  this  appeal,  and  of  an  ac- 
tion of  mandamus  brought  or  promoted  by 
the  defendant  to  reinstate  him  in  office.  In- 
terferes with  the  harmonious  working  of  the 
police  force. 

An  appellee  can  maintain  a  plea  In  abate- 
ment of  this  kind  only  on  the  ground  that 
the  inquiry  whether  the  judgment  appealed 
from  was  right  or  wrong  has  became  Imma- 
terial. But  if  the  judgment  of  ouster  was 
wrong,  to  dismiss  the  appeal,  at  the  Instance 
of  the  appellee,  because  the  appellant  has 
been  removed  from  office  for  prosecuting  the 
appeal,  and  the  appellee  reinstated,  would 
be  to  allow  the  relator  to  take  advantage.  If 
not  of  his  own  wrong,  at  least  of  the  error 
of  the  court,  to  defeat  the  remedy  provided 
by  law  for  the  redress  of  such  an  error. 
The  appellant  did  not  voluntarily  withdraw 
ftom  the  contest  over  the  office  claimed  by 
the  relator.  He  was  forced  out  of  It  by  a 
sentence  of  removal,  procured  by  the  re-' 
iator,  and  based  upon  an  assumption  of  the 
validity  of  the  judgment  appealed  from,  and 
the  consequent  misconduct  of  the  appellant 
In  endeavoring  to  obtain  its  reversal.  The 
appellant's  reply  to  the  plea  in  abatement 
summarizes  the  appellee's  contention,  not  un- 
fairly, by  the  statement  that  "the  defend- 
ant, Plnkerman,  was  dismissed  on  Rylands' 
charges  because  he  appealed  his  case  against 
Rylands  to  this  court,  and  now  Rylands  asks 
that  this  appeal  to  this  court  be  dismissed 
because  Plnkerman  has  been  dismissed  from 
office  because  he  took  the  appeal."  It  is 
true  that  the  state  Is,  In  form,  the  appellee, 
and  that  the  pleadings  do  not  show  that  the 
state  took  any  part  in  the  proceedings  wlilch 
have  resulted  in  the  dismissal  of  the  appel- 
lant from  office.  But  in  informations  of  this 
nature  the  relator  is  the  substantial  com- 
plainant, and  conducts  the  cause.  The  only 
brief  filed  In  this  case  for  the  appellee  Is  enti- 
tled "brief  for  relator,"  and  states  that  execu- 
tion was  Issued  "In  favor  of  the  relator,"  on 
the  Judgment  of  ouster  rendered  by  the  supe- 
rior court  The  state  has  no  Interest,  except 
that  the  rightful  incnmbent  of  the  office  In 
controversy,  if  such  an  office  exists,  should  ex- 
ercise Its  functions,  and  we  do  not  think  the 
acts  of  either  of  the  claimants  should  be  al- 
lowed to  prejudice  the  right  of  the  Other  to 
a  final  determination  of  the  question  of  title. 


The  matter  In  difference  Is  not  a  mere  bill 
of  costs  In  a  contest  over  a  position  in  a 
private  corporation,  as  in  State  v.  Tudor, 
5  Day,  329.  The  powers  of  one  of  our 
largest  municipal  corporations  as  to  a  sub- 
ject vitally  affecting  Its  peace  and  order  are 
the  subject  of  controversy,  and  in  our  opin- 
ion the  appellant  has  a  right  to  require  ua 
to  review  a  Judgment  by  an  execution  issued 
under  which  he  was  ousted  from  the  exer- 
cise of  the  functions  of  chief  of  police  be- 
fore he  was  dismissed  from  the  office  of 
captain  of  police.  These  positions  are  of  a 
class  In  which  the  state,  and  the  whole  peo- 
ple of  the  state,  have  a  deep  and  Immediate 
concern.  Whoever  holds  one  of  them  holds 
it  as  a  trust  from  the  state,  resting,  not  on 
contract  with  the  city,  but  on  an  appoint- 
ment made  by  the  city  under  a  power  con- 
ferred on  it  by  the  state.  Parrell  v.  City 
of  Bridgeport,  45  Conn.  191,  195.  We  think 
the  reply  to  the  plea  In  abatement  and  mo- 
tion to  dismiss  is  sufficient,  and  that  they 
must  be'  overruled. 

The  appeal  presents  two  main  questions,— 
that  as  to  the  validity  of  the  removal  of  the 
relator  from  the  office  of  chief  of  police  in 
June,  1891,  and  that  as  to  the  effect  of  the 
ordinance  of  September,  1891,  relating  to  the 
abolition  of  that  office,  which  went  into 
effect  a  month  before  the  Information  was 
filed.  The  present  charter  of  the  city  of 
Bridgeport  was  passed  In  1887.  10  Prlv. 
Laws,  p.  510.  It  contains  the  following  pro- 
visions as  to  the  constitution  and  admin- 
istration of  the  police  department:  "Sea  CO. 
There  shall  continue  to  be  a  board  of  police 
commissioners,  of  fire  commissioners,  and 
park  commissioners,  each  of  which  shall  con- 
sist of  four  electors  of  said  dty,  and  each 
commissioner  shall  hold  bis  office  for  the 
term  of  two  years,  and  until  his  successor  is 
appointed  and  qualified,  and  on  the  expira- 
tion of  the  terms  of  office  of  each  of  the 
present  GOmmissioners  their  successors  shall 
be  appointed  for  the  term  of  two  years  next 
succeeding,  and  until  their  successors  shall 
be  appointed  and  qualified.  The  mayor  of 
said  city  sliall,  by  and  with  the  advice  and 
consent  of  the  board  of  aldermen  of  said 
city,  appoint  the  members  of  the  several 
boards  of  police  commissioners,  of  fire  com- 
missioners and  park  commissioners,  and  the 
appointment  of  the  members  of  the  said  sev- 
eral boards  of  commissioners  as  aforesaid 
shall  be  made  in  such  manner  as  to  divide 
the  membership  of  each  of  said  boards  equal- 
ly between  the  two  leading  political  parties 
for  the  time  being,  and  whenever  any  va- 
cancy -shall  occur  In  any.  of  said  several 
boards  of  commissioners  it  shall  be  filled  In 
the  manner  provided  aforesaid  ^for  the  ap- 
pointment of  members.  The  mayor  of  said 
city,  by  and  with  the  advice  and  consent  of 
two  thirds  of  the  members  of  the  board  of 
aldermen,  may  remove  any  member  of  either 
of  said  boards  of  commissioners  for  cause. 
The  members  of  either  of  said  boards  of 
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commlBslonera  noiw  In  ofSce  shall  retain  their 
poBltlon8  during  the  term  for  which  they 
were  elected,  subject  to  removal  in  the  man- 
ner hereinbefore  set  forth.  The  mayor  of 
the  dty  shall,  ex  officio,  be  a  member  of  said 
several  boards  of  commissioners,  but  shall 
have  no  vote  in  any  of  their  proceedings  ex- 
cept in  case  of  a  tie  vote.  He  shall  preside 
at  all  meetings  of  said  boards  at  which  be 
la  present,  and  at  all  meetings  of  said  boards 
three  membors,  ezdusiTe  of  the  mayor,  shall 
constitute  a  qnonun,  and  the  concurrence 
of  three  of  them  shall  be  necessary  for  the 
transaction  of  business.  The  commissioners 
of  said  several  boards,  before  entering  upon 
the  discharge  of  their  duties,  shall  be  sworn 
to  a  faithful  performance  thereof.  Each  of 
said  lioards  shall  appoint  a  clerk,  whose 
duty  it  shall  be  to  keep,  in  books  provided 
tor  that  purpose,  true  records  of  the  doings 
of  said  boards  respectively."  "Sec.  58.  The 
police  commissioners  of  said  city  of  Bridge- 
port shall  have  the  sole  power  of  appoint- 
ment and  removal  of  officers  and  members 
of  the  police  department  of  said  city;  and 
it  shall  be  the  duty  of  the  said  board  of 
police  commissioners  to  appoint  suitable  per- 
sons to  fill  the  offices  of  said  police  depart- 
ment, and  other  suitable  persons  as  mem- 
bers of  said  police  department,  and  to  sus- 
pend, remove  or  expel  any  officer  or  mem- 
ber from  office  or  membership  in  said  de- 
partment whenever,  in  the  Judgment  of  said 
commissioners,  such  suspension,  removal  or 
expulsion  shall  be  for  the  best  int«e8ts  of 
the  city;  and  whenever  any  person  shall 
be  appointed  an  officer  or  member  of  said 
police  department,  or  whenever  any  officer 
or  member  of  said  police  department  shall 
be  snsiiended,  removed,  or  expelled  from  his 
office  or  membership  in  said  department,  it 
shall  be  the  duty  of  the  said  board  of  police 
commissioners  to  give  a  written  notice,  with- 
in a  reasonable  time,  to  the  city  clerk  of  said 
city,  of  such  appointment,  suspension,  re- 
moval 4xe  expulsion.  The  present  police 
force  of  said  city  shall  hold  their  respective 
<^ce8,  unless  previously-  Busi>ended,  re- 
moved, or  expelled,  until  others  are  appoint- 
ed in  thdr  stead;  and  every  officer  or  mem- 
ber of  said  i)oIlce  department  shall  hold  his 
office  and  membership  in  said  department 
nntll  removed  or  expelled  by  said  l>oard  of 
police  commissioners  for  cause,  of  which 
said  board  of  police  commissioners  shall  be 
tbe  sole  Judges.  Nothing  contained  in  this 
section  shall  be  so  construed  as  to  prevent 
tbe  common  council  of  said  city  of  Bridge- 
port from  increasing  or  reducing  the  mem- 
bers of  the  police  fwce  of  said  city,  or  creat- 
ing new  offices  in  said  police  department; 
and  in  case  the  common  council  of  said  city 
Bliall  vote  to  reduce  tbe  police  force  of  said 
city,  the  board  of  police  commisslonors  shall 
remove  ■  sudcient  number  of  the  officers 
and  members  of  said  police  force  to  con- 
form to  the  vote  of  said  common  oonncil. 
T.28A.no^— 8 


Sec.  69.  The  common  council  of  said  dty 
shall  have  power  to  pass  an  ordinance  or 
ordinances  relative  to  the  proper  regulation 
of  the  police  department,  and  relative  to 
whatever  further  control  of  said  department 
the  said  common  council  may  deem  proper 
to  place  in  the  hands  of  said  bonrd  of  police 
commissioners."  By  section  24  the  common 
council  was  also  authorized  "to  make,  alter 
and  repeal  orders  and  ordinances,  not  Incoti- 
sistent  with  the  provisions  of  the  charter, 
which  shall  be  valid  and  operative  within 
the  limits  of  said  city,"  relative  to  a  number 
of  spedfied  matters,  and  among  others  "t(> 
the  dty  police,  •  •  •  to  the  milng  of 
vacandes  which  may  occur  in  the  common 
coundl,  or  in  any  office  appertaining  to  said 
dty  for  the  unexpired  term,  not  otherwise 
provided  for  in  this  act;"  and  to  the  duties 
of  all  officers  of  the  dty  "not  expressly  de- 
fined by  the  provisions  of  this  act"  General 
power  was  also  given  to  make  and  repeal 
ordinances  "relative  to  all  other  subjects 
that  shall  be  deemed  necessary  and  proper 

I  for  the  protection  and  preservation  of  the 
health,  property  and  lives  of  the  dtlzens," 
and  "to  constitute  and  appoint  all  necessary 
and  proper  committees  and  officers,  under 
such  names  and  appellations  as  they  may 
deem  appropriate,"  and  to  "Invest  them  with 

:  the  power  and  authority  necessary  and 
proper  to  carry  into  full  effect  all  the  orders 
and  ordinances  of  said  common  coimcll." 
Section  62  provides  that  ball  bonds  and  re- 
cognizances in  the  city  court  may  be  taken 
"by  the  chief  of  police  or  acting  chief  or 
police  of  said  dty,"  and  that  each  member 
of  the  police  department  shall  have  "power, 
by  the  permission  of  the  dilef  of  said  de- 
partment, to  pursue  and  arrest  with  proceas 
in  any  part  of  this  state,  persons  charged 
with  any  crimiqal  act  committed  In  said 
dty."  Section  63  provides  that  "the  chief 
of  said  police  department  shnll  liave  power, 
subject  to  the  control  of  the  board  of  police 
commissioners  of  said  dty,  to  suppress  all 
tumults,"  enter  houses  of  ill  fame,  and  raise 
the  posse  of  the  city  to  aid  him  in  tbe  exer- 
dse  of  his  authority.  The  common  council 
adopted,  bef(H-e  the  present  controversy 
arose,  an  ordinance  relative  to  the  police 
department  Section  1  of  this  ordinance  de- 
clares that  "the  board  of  police  commission- 
ers shall  have  the  general  management  and 
control  of  the  police  department,"  and  may 
make  rules  for  its  government,  consistent 
with  the  taws  of  the  state  and  ordinances 
of  the  city.  Section  6  provides  that  "the 
regular  police  force  of  this  city  shall  con- 
sist of  a  chief  of  police,  captain,  lieutenant 
first  and  second  sergeant,  and  not  less  than 
ten  nor  more  than  twenty-eight  patrolmen." 
Section  9  provides  that  "the  chief  of  police, 
subject  to  the  control  of  the  mayor  and 
police  commissioners,  shall  have  the  control 
and  management  of  the  su  lordlnate  officers 
and  members  of  the  police  department,  and 
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they  Shan  obey  his  orders.  He  shall  also 
have  charge  of  the  station  houses  and  the 
custody  of  all  persons  committed  to  or  con- 
fined therein.  He  shall  also  keep  a  record 
of  the  officers  and  members  of  the  police 
fofce  and  of  their  doings.  He  shall  also 
keep  an  accurate  monthly  pay  roll  of  the 
police  force,  In  which  he  shall  designate  the 
date  and  period  of  serrice  of  each  member 
of  the  force,  and  the  several  amounts  due 
them  respectively  for  that  month,  and  when 
payment  Is  made,  shall  take  the  receipt,  on 
such  pay  roll,  of  each  member  for  the 
amount  paid  him;  and  such  pay  roll  thus 
kept  and  receipted  shall  thereupon  be  lodged 
by  him  with  the  city  auditor  to  be  kept  on 
file.  In  the  absence  of  the  chief  of  police, 
or  when  from  any  cause  he  shall  be  unable 
to  act,  the  captain  shall  take  his  place  and 
perform  his  duties,  and  In  the  absence  or 
inability  to  act  of  both  the  chief  and  cap- 
tain, the  lieutenant  shall  discharge  the  duties 
of  chief  of  police."  The  relator  was  duly 
appointed  and  qualified  as  chief  of  police  In 
January,  1890.  In  December,  1890,  the  four 
police  commissioners  severally  resigned  their 
positions,  and  shortly  afterwards  the  va- 
cancies were  duly  filled  by  the  appointment 
of  Messrs.  Beardsley,  Bogart,  Grant,  and 
Rishor.  In  February,  1891,  the  mayor  ap- 
pointed David  Walsh  to  fill  a  vacancy  occa- 
sioned by  the  death  of  Mr.  Beardsley,  to 
hold  office  for  the  unexpired  term.  The 
form  in  which  this  appointment  was  made 
raises  an  important  question  In  the  case,  the 
defendant  contending  that,  though  purport- 
ing to  be  for  the  unexpired  term,  it  was.  In 
law,  by  force  of  the  charter  provisions  above 
quoted,  an  api>ointment  for  a  full  term  of 
two  years.  Underlying  this  question  there 
is  also  obviously  another,  namely,  what  was 
the  length  of  the  term  for  which  Mr.  Beard«»- 
ley  was  originally  appointed?  If  It  was  for 
the  unexpired  portion  of  the  term  of  his  iHred- 
ecessor,  Mr.  Grant,  it  terminated  In  April, 
1891;  but,  if  it  was  for  a  full  term  of  two 
years,  it  would  not  come  to  an  end  until  De- 
cember, 1892,  and  Mr.  Walsh,  even  if  his  ap- 
pointment were  restricted  to  the  limit  placed 
upon  It  by  the  form  of  his  nomination,  would 
remain  in  office  until  that  date,  as  would 
also  the  two  others  appointed  in  December, 
1890,— Messrs.  Bogart  and  Grant,— while  Mr. 
Rishor,  whose  nomination  was  not  sent  Ui 
until  January,  1891,  would  hold  office  until 
January,  1893. 

The  terms  for  which  Messrs.  Grant  and 
Spenc^,  who  had  been  replaced  by  Messrs. 
Beardsley  and  Bogart,  were  originally  ap- 
pointed expired  In  April,  1891,  and  the  va&jor 
then  nominated  M.  L.  Reynolds  to  succeed 
Mr.  Walsh,  and  E.  H.  Sperry  to  succeed 
Mr.  Bogart  When  the  nominations  were 
presented,  upon  motion  of  Mr.  Walsh,  who 
was  a  member  of  the  board  of  aldermen, 
the  board  voted  to  lay  them  upon  the  table 
"sntll  the  last  meeting  In  March,  1892.   At 


the  next  meeting  of  the  board  the  mayor 
sent  in  a  message  disapproving  this  action, 
and  a  motion  "to  sustain  the  veto"  resulted 
in  a  tie  vote.  The  mayor  then  voted  for  the 
motion,  and  declared  It  carried.  By  the  city 
charter  (section  7)  he  is  empowered  to  "pre- 
side at  the  meetings  of  the  board  of  aldermen, 
and  shall  have  a  casting  vote  only  In  case 
of  a  tie."  It  is  sufficient  to  remark,  with 
reference  to  the  proceeding  last  mentioned, 
that  as  the  charter  only  provides  for  the  ap- 
proval or  disapproval  by  the  mayor  of  meas- 
ures which  have  passed  both  of  the  boards 
constituting,  with  him,  the  common  council, 
his  message  of  disapproval  was  without  any 
legal  effect 

The  mayor,  who  had  power  to  convene 
the  common  council  at  any  time,  subsequent- 
ly called  a  meeting  of  the  board  of  council- 
men  fcMT  May  18th,  and  a  meeting  of  the 
board  of  aldermen  at  half  past  7  o'clock  on 
May  20th,  each  call  specifying  the  object 
of  the  meeting  as  follows.  "For  the  pur- 
pose of  electing  a  liquor  and  dog  agent  also 
a  public  pound  keeper,  and  transacting  any 
other  business  proper  to  be  done  at  said 
meeting."  The  city  ordinances  provided  that 
the  common  council,  at  special  meetings, 
might  act  upon  any  matter  mentioned  in  the 
call,  "and  do  any  other  business  proper  to  be 
done  at  any  regular  meeting."  By  the  char- 
ter (section  7)  the  board  of  aldermen  and  the 
board  of  councilmen  are  "two  separate  bod- 
ies," holding  (section  26)  separate  meetings. 
On  May  20th,  at  half  past  7,  the  mayor  and 
all  the  aldermen  were  at  the  city  hall,  six 
of  the  latter,  including  Mr.  Walsh,  being  in 
the  chamber  where  the  meeting  was  to  be 
held,  and  the  rest  of  the  board,  also  number- 
ing six,  being  In  an  adjoining  room  in  con- 
fer^ice  with  the  mayor.  Seven  aldermen  were 
necessary,  under  the  charter,  to  constitute  a 
quorum,  and  the  six  who  were  in  the  olderman- 
ic  chamber,  and  who  had  come  there  for  the 
purpose  of  participating  in  the  meeting,  after 
waiting  until  10  minutes  past  8  without  be- 
ing Joined  by  the  others,  agreed  to  leave 
the  hall  and  the  city.  In  order  to  prevent  any 
action  at  the  meeting  with  reference  to  the 
appointment  of  police  commlssioner&  They 
then  drove  together  to  an  adjoining  town, 
and  were  thereafter  in  hiding,  in  various 
parts  of  the  state,  until  noon  on  May  22d. 
Five  minutes  after  they  had  left  the  city 
hall,  the  mayor  and  the  six  aldermen  who 
had  been  with  him  entered  the  aldermanic 
chamber,  and  the  meeting,  was  called  to 
order.  The  charter  (section  7)  gave  those 
present  at  any  meeting  of  the  board,  if  less 
than  a  quorum,  power  to  require  the  mayor 
to  issue  a  warrant  to  arrest  and  bring 
in  the  absent  members.  Such  a  warrant  was 
thereupon  Issued,  and  from  that  time  until 
noon  of  May  22d  the  mayor  and  the  six  re- 
maining aldermen,  or  a  majority  of  them, 
were  continuously  in  or  about  the  aider- 
manic  chamber  for  the  purpose  of  keeping 
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the  meeting  allre.  At  noon  on  May  22d 
the  six  absentees  voluntarily  returned  to  the 
dty,  and,  the  warrant  being  read  to  them, 
entered  the  chamber  with  the  ofQcer,  and 
took  their  seats.  The  mayor  and  the  six 
other  aldermen  were  present,  and  the  meet- 
ing was  called  to  order.  After  some  miscel- 
laneous business.  In  which  all  participated, 
the  mayor  presented  In  writing  the  nomina- 
tions of  Messrs.  Reynolds  and  Sperry  as 
police  commissioners.  Objection  was  made 
to  their  presentation,  which  resulted  In  a 
tie,  whereupon  the  mayor  gave  a  casting 
vote,  and  declared  them  In  order.  Votes 
confirming  the  api)olntments  were  then  had 
and  declared  In  the  same  manner,  by  the 
casting  vote  of  the  mayor.  A  dog  and  liqaor 
agent  was  then  elected,  and  a  good  deal 
of  other  business  transacted.  In  which  all 
IHresent  toe*  part  Messrs.  Reynolds  and 
Sperry  were  soon  afterwards  sworn  In  and 
quxdifled  as  police  commissioners,  and  Mr. 
Sperry'B  predecessor  surrendered  to  him  his 
badge  of  office,  and  made  no  further  claim 
to  the  position.  Mr.  Walsh,  however,  as 
whose  success^  Mr.  Reynolds  had  been 
nominated,  refused  to  recognize  him  as  snch, 
and  continued  to  dalm  to  be  a  police  com- 
missioner, performing  some  of  the  acts  prop- 
erly appertaining  to  that  position,  while 
Mr.  Reynolds  performed  others.  Mr.  Walsh 
was  still  recognized  as  a  commissioner  by 
Messrs.  Grant  and  Rishor  and  by  the  clerk 
of  the  board.  Mr.  Reynolds  was  recognized 
as  a  commissioner  by  the  mayor  and  the 
rdator,  as  chief  of  police.  Each  also  had 
recognition  and  support  from  friends  and 
partisans  in  and  out  of  the  common  council. 
The  mayor  called  a  meeting  of  the  board  of 
police  commissioners  for  organization  on 
May  30,  ,1881,  at  the  city  hall,  on  notice  to 
Messrs.  Grant,  Rishor,  Reynolds,  and  Sper- 
ry, but  It  was  attended  only  by  himself  and 
Messrs.  Reynolds  and  Sperry.  No  business 
could  be  transacted,  under  section  50  of  the 
charter,  without  the  concurrence  of  three 
commissioners.  Meetings  of  the  rival  tioard 
were  held  at  the  house  of  one  of  Its  members, 
on  notice  to  the  mayor  and  Messrs.  Grant, 
Rishor,  Walsh,  and  Bogart,  at  which  Messrs. 
Grant,  Rishor,  and  Walsh  attended,  with  the 
derk,  and  business  was  transacted.  At  one 
of  these  meetings  held  on  June  11,  1891,  a 
vote  was  passed  purporting  to  remove  the 
relator,  for  cause,  from  the  office  of  chief 
of  police.  He  had  been  summoned  to  appear 
and  answer  the  charges  against  him,  and 
bad  paid  no  attention  to  the  summons. 

It  is  evident  that  he  was  not  removed 
from  office,  unless  Mr.  Walsh  can  be  count- 
ed as  one  of  the  three  commlsslonois  whose 
concurrence  was  necessary.  If  his  appoint- 
ment. In  February,  1891,  to  fill  the  unex- 
pired term  of  Mr.  Beardsley,  amounted  in 
law  to  an  appointment  for  a  full  term  of 
two  years,  or  If  Mr.  Beardsley's  term  was 
one  of  that  length,  he  was  rightfully  a  mem- 
ber of  the  board  In  June.    But  we  are  of 


opinion  that  complete  efFect  can  be  given 
to  the  provisions  of  the  charter  only  by 
construing  it  as  confining  appointments  to- 
fill  vacancies  to  appointments  for  the  resi- 
due of  the  unexpired  term.  The  evident  in- 
tent of  section  50  is  to  secure  to  the  city  at 
all  times,  so  far  as  possible,  the  services  of 
commissioners,  half  of  whom  have  bad  the 
benefit  of  at  least  a  year's  experience  In 
office,  and  to  divide  the  membership  of  each 
half  equally  between  the  leading  political 
parties.  Parmater  v.  State,  102  Ind.  90,  93, 
3  N.  B.  382.  Snch  a  board  had  existed  Ui 
Bridgeport  since  1868.  The  charter  of  that 
year  provided  for  the  election  of  two  com- 
missioners to  serve  for  one  year,  and  two 
for  two  years,  and  for  the  anniial  election 
thereafter  of  two  to  serve  for  two  years, 
and  secured  a  nonpartisan  character  to  the 
board  by  allowing  no  one  to  vote  for  more 
than  two  out  of  the  four,  and  requiring  the 
election  of  deputy  commissioners  to  replace 
each  elected  commissioner  in  case  of  a 
vacancy.  From  that  time  until  the  resigna- 
tion of  the  entire  board,  in  December,  1890, 
its  membership  had  been  annually  renewed 
hy  the  appointm^it  of  two  commissioners 
for  a  term  of  two  years,  each  belonging  to 
a  different  political  party  from  the  other. 
Were  the  contention  of  the  defendant  well 
founded,  the  successors  of  the  four  com- 
missioners who  resigned  in  December,  1890, 
should  have  been,  and  in  law  were,  appointed 
each  for  a  two-years  term,  thus  totally  and 
forevw  frustrating  the  carefully  devised 
scheme  of  alternating  succession  which  had 
been  followed  for  20  years.  It  was  therefore 
Incumbent  upon  the  mayor  In  April,  1891,  to 
send  in  nominations  for  two  commissioners 
to  succeed  Messrs.  Walsh  and  Bogart  He 
did  so,  and  we  must  next  Inquire  whether 
they  were  properly  confirmed  by  the  board 
of  aldermen. 

In  our  opinion  the  meeting  of  that  board  on 
May  20th  was  legally  convened,  was  called  to 
order  within  a  reasonable  time  from  the  hour 
appointed,  and  was  legally  continued  until 
May  22d.  School  DIst  v.  Blakeslee,  13  Conn. 
227.  The  provisions  of  the  charter  for  bring- 
ing in  absent  members  contemplated  such  a 
contingeucy  as  in  fact  occurred  on  that  oc- 
casion, and  It  was  unnecessary  for  the  mem- 
bers In  attendance  to  remain  actually  in  their 
seats  In  the  aldermanic  chamber  during  the 
hours  or  days  which  elapsed  before  the  ab- 
sentees returned.  The  warrant  of  arrest  is- 
sned  by  the  mayor,  described  the  hour  at 
which  the  meeting  was  originally  called  as 
8  o'clock,  which  was,  in  fact  half  past  7, 
but  the  error  could  mislead  no  one,  and  did 
not  impahr  the  validity  of  the  Instrument  It 
is  immaterial  whether  the  nominations  for 
police  commissioners  w^e  taken  from  the  ta- 
ble at  this  meeting  in  a  manner  pursuant  to 
the  rules  of  the  board,  or  whether  they 
were  entertained  as  new  business.  The 
board  had  power  to  suspend  or  disregard  Its 
rules  of  order  by  the  vote  of  a  majority;  and 
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to  vote  on  the  consideration  of  the  nomina- 
ti(«is.  In  ^ect,  suspended  all  roles  incon- 
sistent with  such  a  vote.  Costa.  ParL  Law, 
H  794,  1478;  Bennett  ▼.  City  of  New  Bed- 
ford, UO  Mass.  433,  438;  State  v.  Chapman, 
44  Conn.  595;  Hongb  v.  City  of  Bridgeport, 
57  Conn.  290.  295,  18  Atl.  102.  Section  24  of 
the  charter  declares  ttiat  "the  mayor,  board 
of  aldermen,  and  l>oard  of  coimcilmen  of  said 
City,  shall  constitute  and  be  a  body  luiown 
and  denominated  the  common  council  of  the 
xAtj  of  Bridgeport."  Section  7,  as  previously 
quoted,  iNTorides  that  the  mayor  shall  preside 
at  the  meetings  of  the  boai-d  of  aldermen, 
"and  sliall  have  a  casting  vote  only  in  case 
of  a  tie."  There  Is  no  limitation  of  this  cast- 
ing yote  to  any  particular  kind  or  class  of 
bnsineea  A  tie  Is  more  likely  to  occur  upon 
■qaestions  involving  political  considerationB, 
and  arises  most  often  as  to  the  creation  of 
otHces  or  appointments  to  office.  This  the 
legislature  may  be  presumed  to  have  had 
in  mind  when  this  section  was  adopted,  and 
we  see  no  reason  for  adopting  a  narrow  con- 
struction of  a  provision  plainly  adapted  to 
the  prevention  of  "deadlocks,"  which  are 
never  more  injurious  to  good  government 
than  when  the  result  of  a  contest  which 
keeps  an  office  vacant  that  the  public  intor- 
eets  require  to  be  filled,  or  prolongs  an 
<^clal  term  beyond  the  period  contemplated 
by  law.  CnrroU  v.  Wall,  35  Kan.  30,  10  Pac. 
1.  If  the  board  of  aldermen  should  be  equal- 
ly divided  upon  the  pnsstige  of  an  ordinance 
recommended  by  the  mayor  In  his  annual 
message,  it  would  not  be  doubted  that  he 
could 'break  the  tie.  We  perceive  no  greater 
reason  for  refusing  him  a  casting  vote  when 
he  has  proposed,  not  a  measure  of  legisla- 
tion, bat  a  candidate  for  office. 

The  tie  was  created  by  the  vote  of  Aid. 
Walsh,  which  was  cast  against  the  confirma- 
tion of  Mr.  Reynolds  as  his  successor  in  the 
office  of  police  commissioner.  By  the  roles 
of  order  of  the  board  of  aldermen,  all  differ- 
ences of  opinion  in  reg-ird  to  modes  of  pro- 
ceeding, not  otherwise  provided  for,  were  to 
be  "guvomed  by  parliamentary  practice,  as 
set  forth  in  Cushing's  lAw  and  Practice  of 
Legislative  Assemblies."  In  that  work  it  is 
stated  (sections  17S4,  1789,  ISM)  to  be  the 
common  parliamontory  rule  that  no  member 
of  a  legislative  assembly  shaU  vote  on  any 
question  involving  his  own  character  or  con- 
duct, his  right  as  a  member,  or  his  pecuniary 
interest;  but  that  an  interest  of  the  latter 
description  only  exists  when  it  is  immediate, 
particular,  and  distinct  from  the  public  in- 
terest; and  that  (section  1837)  the  reception 
of  such  a  vote  after  the  declaration  of  the 
result  by  the  presiding  officer  can  only  be 
i-emedied  by  formal  action  of  the  house  in 
passing  a  motion  for  its  disallowance.  The 
right  of  a  member  of  a  legislative  body  to 
vote  on  a  question  involving  his  right  to  the 
seat  be  holds  in  it  is  a  very  different  one 
from  that  which  arises  on  a  question  as  to 
his  tenure  of  some  other  office.    This  distinc- 


tion was  strongly  emphasized  in  the  discus- 
sions arising  upon  a  motion  made  in  the  sen- 
ate of  the  United  States,  in  1866,  to  disallow 
Senator  Stockton's  ▼<)te  upon  a  resolution  de- 
claring him  entitled  to  retain  his  seat  Sena- 
tor Foster,  then  the  president  of  the  senate, 
a  distinguished  parliamentarian,  and  after- 
wards a  member  of  this  court,  took  the 
gronnd  that  the  chair  had  no  power  to  exclude 
the  vote,  but  that  the  senate  could.  Dnring 
the  debate,  Senator  Sherman,  of  Ohio,  while, 
advocating  the  motion.  In  view  of  Kr.  Stock- 
ton's peculiar  relation  to  the  subject  of  the 
resolution  for  which  he  had  voted,  stated 
that  he  had  himself,  on  one  occasion,  as  a 
representative,  detwmined  that  should  his 
vote,  as  such,  be  necessary  to  secure  his 
own  election  to  another  position,  for  which 
be  had  been  placed  in  nomination,  his  duty 
to  his  constituents  would  require  him  to 
give  it;  and  similar  views  were  expressed  by 
Senators  Tnmibull,  of  Illinois,  and  Bevcrdy 
Johnson,  of  Maryland.  Cong.  Globe,  1st 
Sess.  30th  Ctong.  1602,  163C,  1643,  1647; 
PhilUps  V.  Eyre,  L.  K.  4  Q.  B.  225,  235.  It 
Is  our  opinion  that  Aid.  Walsh  had  the  right 
to  vote  against  the  confirmation  of  Mr.  Rey- 
nolds as  his  successor  in  the  office  of  police 
commissioner,  and  that,  even  bad  it  been 
otherwise,  his  vote,  when  once  given  and 
counted  by  the  mayor  in  his  declaration  of 
the  result,  could  only  be  rejected  by  tbe  ac- 
tion of  the  board  of  aldermen. 

In  regard  to  tbe  notice  given  of  the  ob- 
jects of  the  meeting.  It  la  enough  to  say 
that,  with  respect  to  such  a  body,  the  spec- 
ification of  certain  objects  does  not  exdnde 
action  upon  any  others  which  are  within 
the  range  of  its  general  powers.  Whitney  ▼. 
City  of  New  Haven,  58  Conn.  450,  460,  20 
AtL  666. 

It  foUows  that  Messrs.  Walsh  and  Bogart 
ceased  to  be  rlgbtful  police  commissioners 
upon  the  qualification  of  their  successors  In 
May,  189L  The  removal  of  the  relator  from 
office  in  June,  1891,  by  the  so-called  "board 
of  police  commissioners,"  constituted  of 
Messrs.  Grant,  Rishor,  and  Walsh,  was  there- 
fore a  nullity,  unless  Mr.  Walsh  was  a  de 
facto  commlsslono:.  Against  such  a  claim 
the  finding  of  tbe  superior  court  is  decisive. 
It  Is  that  at  no  time  between  May  21  and 
September  23, 1891,  did  he  have  the  reputation 
of  being  such  a  commissioner,  nor  were  bis 
acts  and  authority  as  a  pretended  commis- 
sioner generally  recognized  or  acquiesced  In, 
nor  was  be  an  incumbent  of  that  office  under 
such  apparent  circumstances  of  reputation 
or  color  as  would  liave  led  men  to  suppose 
that  he  was  a  legal  commissioner,  nor  did 
he  exercise  the  duties  of  that  office  under 
such  circumstances  of  continuance,  reputa- 
tion, acquiescence,  or  otherwise,  as  reason- 
bly  to  authorize  the  presimiptlon  that  be  was 
such  a  commissioner,  or  as  were  calculated 
to  Induce  people,  without  Inquiry,  to  submit 
to  or  invoke  his  action.  Tbe  want  of  notice 
to  either  of  the  rightful  commissioners  ap- 
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pointed  In  May,  of  the  meetings  of  the  pre- 
tended board  of  commissioners,  would  also 
be  a  fatal  objection  to  the  validity  of  the  sen- 
tence of  removal,  even  had  Mr.  Walsh  been 
a  de  fiicto  commissioner.  It  follows  that  the 
relator  continued  to  he  chief  of  police  until 
September,  1891. 

Upon  September  22d,  1891,  an  ordinance 
was  adopted  by  the  common  coimcll,  which 
reads  as  follows:  "Be  It  ordained  by  the 
common  council  of  the  city  of  Bridgeport: 
Section  1.  That  the  office  of  chief  of  police 
be  and  the  same  is  hereby  abolished.  Sec 
2.  That  section  6  of  chapter  17,  being  'An 
ordinance  relative  to  the  police  department,' 
be  aud*the  same  is  hereby  amended  by  stril^- 
ing  out  the  words  'chief  of  police'  in  the 
sectxid  line  thereof.  Sec.  3.  That  section  9  of 
said  chapter  17,  being  'An  ordinance  relative 
to  the  police  department,'  be  and  the  same 
Is  hereby  amended  by  adding  thereto  the 
following:  'If  at  any  time  the  office  of  said 
chief  of  police  be  abolished  or  ceases  to  exist, 
then  said  captain  of  police  shall  be  vested 
with  all  the  powers  and  responsibilities,  and 
shall  perform  all  the  duties,  formerly  exer- 
cised by  or  imposed  upon  said  chief  of  po- 
lice by  the  statutes  of  the  state,  the  charter 
and  ordinances  of  the  city  of  Bridgeport, 
and  the  rules  of  the  police  department  of 
said  city.'  Sec.  4.  All  ordinances  and  parts 
thereof  now  in  force  and  inconsistent  with 
any  part  of  this  ordinance  are  hereby  re- 
pealed." It  is  obvious  that  this  ordinance 
was  inartiflciaUy  drawn,  but  its  general  pmr- 
pose  is  unmistakable.  It  was  designed  to 
alMlish  the  office  of  chief  of  police,  to  amend 
certain  of  the  ordinances  in  such  a  way  as 
to  secure  the  devolution  of  the  functions  of 
the  office  upon  the  captain  of  police,  and 
to  repeal  all  provisions  of  the  ordinances 
which  were  inconsistent  with  the  accom- 
plishment of  these  objects.  If  this  ordinance 
Is  to  be  construed  as  a  mere  attempt  to  re- 
move the  Incombent  of  an  office,  and  appoint 
another  to  exercise  Its  functions.  It  would 
be  void.  Farrell  v.  Olty  of  Bridgeport,  45 
Conn.  191,  193.  The  removal  of  a  chief  of 
police  is,  by  section  58  of  the  city  charter, 
a  matter  within  the  sole  Jurisdiction  of  the 
t>oard  of  police  commissioners.  But  we  are 
not  to  presume  an  improper  motive.  If  the 
ordinance  can  be  supported  as  a  legitimate 
exercise  by  the  common  council  of  Its  au- 
thority to  make  and  repeal  ordinances  with 
respect  to  the  police,  and  to  the  proper  reg- 
ulation of  the  police  department,  it  Is  oiu: 
dnty  to  give  It  such  a  construction  as  will 
make  It  operative,  and  consistent  with  the 
charter.  School  Dlst  v.  Merrills,  12  Conn. 
437,  439;  Bartlett  v.  Kinsley,  15  Conn.  327, 
331;  Beach,  Pub.  Corp.  K  516,  617.  In  the 
case  of  State  v.  Baldwin,  45  Conn.  134,  we 
held  that  an  act  abolishing  by  one  section  the 
board  of  county  commissioners  of  New 
Haven  county,  and  by  the  next  section 
creating  a  board  of  commissioners  for  New 
Haven  county,  with  the  same  functions  as 


those  of  the  board  which  was  abolished,  was 
self-destructive,  and  that  there  was  never  a 
moment  when  the  office  of  county  commis- 
sioner for  New  Haven  county  was  not  in 
continued  existence.  But  in  the  case  before 
us,  after  the  abolition  of  an  office  comes,  not 
the  creation  of  a  similar  one,  but  the  devolu- 
tion of  Its  functions,  or  of  some  of  them, 
on  the  Incumbent  ot  another  office.  An  or- 
dinance, above  quoted,  already  existed,  which 
provided  (section  9)  tliat  when,  from  any 
cause,  the  clilef  of  police  should  be  unable 
to  act,  the  captain  should  take  his  place  and 
perform  his  duties.  The  framers  of  the  new 
ordinance  were  apparently  In  doubt  whether 
that  section  would  cover  the  case  of  the 
abolition  of  the  office  of  chief  of  police,  and 
therefore  sought  to  amend  It  by  malting  an 
express  provision  for  that  contingency.  It 
was  a  contingency  no  longer,  for  the  first 
and  second  sections  had  completed  the  work 
of  abolition,  and  their  Intent  would  have 
been  better  expressed  had  the  amendment 
of  section  9  thrown  the  powers  and  duties 
of  the  chief  of  police  upon  the  captain  of 
police,  not  if  the  office  of  the  latter  should 
be  abolished,  but  as  soon  as  the  ordinance 
took  effect  by  which  it  was  abolished.  That 
this  was  the  purpose  in  view  seems  to  us 
apparent  upon  a  comparison  of  Its  different 
sections,  and  we  think  the  language  used 
Justifies  and  requires  such  a  construction  as 
will  give  this  purpose  effect.  Whitlock  v. 
West,  26  Conn.  406,  414.  The  office  of  chief 
of  police  was  one  which  had  been  created 
in  1874  by  the  ordinance,  section  9  of  which 
was  thus  amended.  By  section  6  of  that 
ordinance  it  was  provided  that  "the  regular 
police  force  of  said  city  shall  consist  of  a 
chief  of  police,  captain,  lieutenant,  first  and 
second  sergeant,  and  not  less  than  ten  nor 
more  than  twenty  patrolmen."  Out  of  this 
section  the  ordinance  of  1891  struck  the 
words  "chief  of  police."  This  amendment 
was  a  return  to  the  scheme  of  organization 
for  the  police  force  contained  In  an  earlier 
ordinance  adopted  in  1872,  In  which  the 
chief  officer  of  the  department  was  styled 
"captain  of  police."  Prior  to  1872  the  officers 
of  the  department,  under  an  ordinance  adopt- 
ed in  1869,  had  been  a  chief  of  police,  a 
captain,  and  two  sergeants.  An  office  creat- 
ed by  ordinance  may  be  abolished  by  ordi- 
nance. Butler  V.  Pennsylvania,  10  How,  402, 
416;  Slate  v.  Doughis,  26  Wis.  428.  Neither 
the  city  charter  nor  the  General  Statutes  of 
the  state  appears  to  us  to  contain  any  such 
mention  of  an  office  of  chief  of  police  as 
to  amount  to  a  declaration  that  an  office  by 
that  name  must  necessarily  exist  in  Bridge- 
port. Gen.  St.  S  1646,  after  providing  that 
Incorrigible  offenders.  If  released  from  the 
state's  prison  on  parol,  may  be  recommitted 
by  order  of  the  directors  of  the  prison,  makes 
It  "the  duty  of  all  chiefs  of  police  and  mar- 
shals of  cities  and  towns,  and  the  sheriffs  of 
counties,  and  of  all  police  officers  and  con- 
stables," to  execute  any  such  order.    Section 
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2998  provides  that  "the  chief  of  police  of 
any  city"  may  license  junk  shops  in  such 
city.  Section  3000  contain^  a  similar  provl- 
slon  as  to  licensing  pawnbrokers,  and  sec- 
tion 3001  gives  power  to  examine  the  boaika 
and  premises  of  pawnbrokers  in  any  city  to 
"the  chief  of  imlice  of  said  city  or  any  per- 
son by  him  designated."  Section  3106  gives 
authority  to  enter  and  Inspect  the  premises 
of  licensed  liquor  dealers  to  "the  coimty 
commissioners,  sheriff  of  the  county,  and  any 
deputy  sheriff  by  him  specially  authorized, 
the  chief  of  police  of  any  city,  or  any  police- 
man by  him  specially  authorized."  Section 
8007  empowers  "selectmen  in  towns  and  the 
dUef  officer  of  police  in  cities"  to  license 
Itinerant  medical  practitioners.  We  find 
nothing  in  any  of  these  general  laws  which 
requires  any  particular  city  to  maintain  an 
officer  known  by  the  special  designation  of 
"chief  of  police."  As  well  might  it  be  con- 
tended that  section  1646  requires  our  cities 
or  towns  to  maintain  officers  of  police  to 
be  known  as  "marshals."  The  General  Stat- 
utes undoubtedly  contemplate  the  existence 
of  some  one  official  in  each  city  who  shall 
be  the  head  of  its  police  force,  or  In  the 
language  of  section  3007,  "the  chief  officer 
of  police;"  but  as  to  "whether  he  shall  be 
called  "Inspector,"  or  by  any  other  name. 
Is  left  to  be  determined  by  the  municipal 
charter  or  ordinances  under  which  the  office 
may  be  created.  Opinion  of  the  Justices,  117 
Mass.  608.  The  reference  to  "the  chief  of 
police"  and  "the  chief  of  said  police  de- 
partment" in  sections  62  and  63  of  the 
Bridgeport  charter,  already  mentioned,  seems 
to  us  to  impose  no  obligation  on  the  common 
council  to  adopt  either  of  these  terms  for 
the  title  of  the  chief  officer  of  police.  The 
state  has  dealt  with  his  functions,  not  his 
name.  An  ordinance  which  deprived  the 
police. department  of  any  head  would  be  con- 
trary to  the  Intent  of  the  charter.  Had  the 
ordinance  now  in  question  abolished,  not  on- 
ly the  office  of  chief  of  police,  hut  also  those 
of  captain  and  lieutenant,  and  omitted  to 
Intrust  the  powers  of  chief  to  any  other 
officer,  it  would  have  been  void.  Had  it  as- 
sumed to  remove  the  Incumbent  of  the  office 
of  chief  of  police  while  leaving  the  office 
Itself  still  in  existence,  it  would  have  been 
void.  Samls  v.  King,  40  Conn.  298,  300.  But 
whether  the  powers  and  duties  properly  be- 
longing to  the  head  of  the  department  were 
by  the  ordinance,  as  adopted,  transferred  to 
the  captain  of  police  from  motives  of  ec<H>- 
omy,  or  to  terminate  an  unseemly  and  long- 
continued  wrangle  over  official  appointments, 
or  to  secure  any  other  possible  end  hi  the 
interests  of  good  government,  it  is  enough 
that  they  were  transferred,  and  that  such 
transfer  was  within  the  Jurisdiction  of  the 
common  council. 

There  was  error  in  sustaining  the  demur- 
rer to  the  fourth  jmragraph  of  the  amended 
plea,  and  for  that  cause  the  Judgment  ap- 
pealed from  is  reversed,  and  the  cause  re- 


manded for  further  proceedings  In  conform- 
ity to  this  opinion  respecting  the  matters  al- 
leged In  said  paragraph. 

TOBEANCB,  PENN,  and  EOBINSON,  JJ., 
concurred.    CABPENTEB,  X,  dissented. 


(159  Pa.  St.  4SS) 

FEBGUSON   V.    CITI   OP    PITTSBUBGH 

et  al. 

(Supreme   Court   of  Fennsy Ivania.  -  Jan.   2, 

1894.) 

Delinqubnt  Taxes  —  Pkndekct  or  Afpbai/— Db- 
UNQUENT  Tax  Coixsctor. 

1.  Though  Act  April  19,  1889,  provides 
that  an  appeal  from  the  assessor's  valuation 
of  land  to  the  court  of  common  pleas  sitall 
not  prevent  the  collection  of  taxes,  yet  fail- 
ure of  the  city  to  make  any  demand  for  the 
taxes  daring  the  pendency  of  the  appeal  is  a 
waiver  of  its  right  to  treat  them  as  delin- 
quent; and  on  the  final  determination  of  th« 
appeal  in  the  taxpayer's  favor  the  city  cannot 
collect  the  penalty  for  delinqnency,  in  addi- 
tion to  the  amount  found  due  from  him. 

2.  The  office  of  collector  of  delinqnent 
taxes  in  cities  of  the  second  class,  created  by 
Act  March  22,  1877,  which  provided  for  the 
appointment  of  such  collector  by  the  ci& 
treasurer,  was  not  abolished  by  Act  March  15, 
1878,  which  authorized  the  select  and  com- 
mon councils  In  joint  convention  to  elect  some 
suitable  person  to  discharge  the  duties  thereof. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;   Eklwin  H.  Stowe,  Judge. 

Bill  by  E.  M.  Ferguson  against  the  city 
of  Pittsburgh  and  William  B.  Ford,  collector 
of  delinquent  taxes  and  water  rates,  to  re- 
strain defendants  from  collecting  a  penalty 
for  delinquent  taxes  from  plaintiCT.  From  a 
judgment  In  defendants'  favor,  plaintifC  ap- 
peals.   Beversed. 

The  opinion  of  the  court  below  (Edwin  H. 
Stowe,  P.  J.)  is  as  follows: 

"The  bUl  in  this  case,  after  setting  out  the 
taxes  assessed  against  plointiCT,  and  the 
amount  determined  upon  on  appeals  to  this 
court,  alleges  that  In  accordance  with  the 
decree  of  the  court  the  taxes  due  by  plain- 
tiff to  the  city  are  as  follows: 

March  installment,  1893 $1,801  80 

Bept.  *'  1893 1,30180 

March  *'  1888 1,036  96 

13,639  56 

—Thus  showing  the  same  to  be  delinquent 
under  the  act  of  assembly;  and  avers  that 
plaintiff,  on  the  19th  of  July,  1S93,  tendered 
the  said  amount  to  the  chief  clerk  of  the 
city  treasurer,  and  also  to  William  B.  Fwd, 
collector  of  delinquent  taxes  and  water  rents 
of  the  city,  and  that  those  officers  refused 
to  receive  said  amount  In  full  for  the  taxes 
of  1892  and  the  March  Installment  of  1893;. 
that  said  collector  of  delinquent  taxes  de- 
manded that  plaintiff  pay,  in  addition  to  the 
sum  of  $3,629.56,  a  penalty  of  five  per  cent, 
thereon,  to  wit,  $181.47,  and  refused  to  re. 
ceipt  to  plaintiff  for  his  taxes  on  said  prop- 
erty for  1892  and  the  March  Installment  of 
1893  until  said  five  per  cent  penalty  was 
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paid.  The  plaintiff  then  says  that  he  Is  ad- 
vised and  beileves  that  neither  the  collector 
of  delinquent  taxes  and  water  rents  nor  the 
dty  of  Pittsburgh  has  any  legal  right  or  au- 
thority to  Impose,  levy,  and  demand  from 
him  the  said  penalty  or  percentage  of  flye 
per  centum  in  addition  to  or  upon  his  taxes 
for  1882  and  the  March  installment  of  1803. 
He  further  sets  out  in  his  bill  that  the  office 
of  coUectn:  of  delinquent  taxes,  etc.,  for  the 
city  of  Pittsburgh,  was,  by  the  act  of  March 
15,  1878,  abolished,  and  ceased  to  exist,  to- 
gether with  the  powers,  duties,  functions, 
and  compensation  of  said  office  and  Its  in- 
cumbent; and  that  the  coimclls  of  said  city 
were  by  said  act  authorized  to  erect  and  es* 
tabllsh  an  office  for  the  collection  of  delln- 
quent  taxes  and  water  rents,  and  to  elect 
some  suitable  person  to  discbarge  the  duties 
thereof  for  such  term,  and  with  such  com- 
pensation as  tbey  might  by  ordinance  direct; 
and  that  on  25th  September,  1882,  the  coun- 
cils of  the  city  passed  an  ordinance  as  fol- 
lows, entitled  'An  ordinance  providing  for 
the  appointment  of  a  collector  of  delinquent 
taxes  and  water  rents.'  *  *  *  Plaintiff 
then  declares  that  he  is  advised  and  believe* 
that  In  pursuance  and  by  vktue  of  said 
ordinance  the  defendant  claims  the  right  to 
recover  from  him  the  said  penalty  of  five 
per  centum;  and  also  that  he  is  advised  and 
believes  that  said  ordinance,  so  far  aa  it 
Is  sought  to  charge  him  with  said  penalty, 
'is  without  any  valid  authority  in  law,  illegal 
and  void.'  He  also  alleges  that  defendants 
threaten  and  propose  to  advertise  the  said 
taxes  and  penalty  for  the  year  1892  as  de- 
linquent, and  to  take  steps  to  collect  and  file 
liens  for  all  of  said  taxes  and  penalty,  and 
threaten  to  levy  on  and  sell  the  personal 
and  real  property  of  the  plaintiff;  and  prays 
that  the  defendants  may  be  severally  re- 
strained and  enjoined  therefrom,  and  that 
WOliam  R.  Ford,  collector  of  delinquent 
taxes,  be  decreed  and  required  to  receipt  in 
fuU  for  said  taxes  upon  imyment  thereof 
without  said  penalty.  It  will  be  seen  that 
the  only  question  raised  by  the  bill  is  the 
light  of  the  collector  of  delinquent  taxes, 
etc.,  to  Impose  and  demand  the  five  per 
cent  allowed  by  the  ordinance  as  compen- 
Mitlon  for  his  services  as  such  officer. 

"No  attack  is  made  upon  the  rights  of  the 
defendant  Fcurd  to  exercise  the  duties  of  the 
office  as  provided  by  law.  Indeed,  his  right 
to  do  so  is  impliedly  admitted  by  the  prayers 
of  the  bill  asking  that  he  be  compelled  to 
receipt  for  the  taxes  upon  payment  thereof 
to  him.  There  Is  no  doubt  that  equity  has 
a  right  to  enjoin  defendants  from  collecting 
the  tax,  or  any  portion  of  it,  or  the  so- 
called  'penalty'  only,  if  the  same  is  sought 
to  be  collected  without  legal  authority.  But 
has  not  the  collector  a  legal  right  to  demand 
and  collect  said  five  per  cott,  the  so-called 
penalty?  The  act  of  March  22,  1877,  gave 
the  dty  treasurer  of  cities  of  the  second 
class  authority  to  appoint  a  collector  of  de- 


linquent taxes  and  water  rents,  and  then 
provides  that  the  compensation  of  such  col- 
lector shall  be  ten  per  centum  on  the  amount 
cc^ected  and  paid  into  the  city  treasury, 
which  said  ten  per  centum  shall  be  added 
to  said  delinquent  taxes  and  water  roits 
as  penalty  for  nonpayment  at  the  time  there- 
in prescribed,  etc.  The  act  of  March  15, 
1878,  is  entitled  'A  supplement  to  an  act 
in  relation  to  dtlee  of  the  second  class,  pro- 
viding for  the  levy,  collection,  and  disburse- 
ment of  taxes  and  water  rents,'  approved 
March  22,  1877,  and,  Inter  alia,  'authorizing 
the  advertisement  of  delinquent  taxes,  rates 
and  levies,  and  changing  the  method  of  se- 
lecting the  collector  of  outstanding  or  de- 
linquent taxes  and  water  rents.'  Section  3 
of  this  act  reads  as  follows:  'Statement  of 
all  delinquent  taxes,  rates  and  levies,  etc, 
shall  be  advertised  in  five  dally  papers  once 
a  week  In  each  paper  for  two  successive 
weeks  previous  to  the  ffiing  of  the  liens  in 
the  office  of  the  prothonotary,  the  costs  to 
be  paid  from  the  treasury,  and  the  collector 
shall  add  the  amount  of  the  expenses  of 
such  advertising  to  the  amount  of  taxes, 
rates  and  levies  filed  as  liens,  and  the  ex- 
penses of  such  advertising  are  hereby  made 
part  of  such  liens.'  Section  5  repeals  so  much 
of  the  act  of  March  22,  1877,  as  provides 
that  the  dty  treasurer  shall  appoint  a  col- 
lector of  dellnqumt  taxes,  and  abolishes  the 
office  of  delinquent  tax  collector  as  it  then 
existed  imder  said  act,  allowing  the  incum- 
bent to  continue  to  collect  taxes,  etc.,  until 
the  end  of  the  term  for  which  he  was  ap- 
pointed; and  the  common  councils  were  then 
authorized  at  that  date,'  (the  expiration  of 
the  term  of  the  then  collector,)  or  so  soon 
thereafter  as  they  may  deem  expedient,  to 
erect  and  establish  on  office  for  the  collec- 
tion of  such  delinquent  taxes  and  water 
rents,  with  such  other  fimctlons  pertaining 
thereto  as  they  may  deem  expedient,  and 
in  joint  convention  to  elect  some  suitable 
person  to  discharge  the  dntles  thereof  for 
such  term  and  with  such  compensation  as 
they  may  by  ordinance  direct 

'The  ordinance  before  recited  was  passed 
in  assumed  pursuance  of  this  foregoing  act 
of  assembly,  so  far  as  the  only  question 
raised  by  the  bill  is  concerned,  to  wit  the 
right  of  the  collector  to  exact  the  five  per 
centum  penalty.  It  is  now  alleged  by  the 
plaintiff  that  this  ordinance  is  void,  because 
the  title  is  defective,  for  the  reason  that  it 
gives  no  notice  of  an  intention  to  inflict  a 
penalty  on  a  delinquent  taxpayer.  The  title 
to  the  ordinance  is,  (as  above  stated,)  'An 
ordinance  for  the  appointment  of  a  cdlector 
of  delinquent  taxes.'  It  Is  daimed  by  the 
plaintiff  that  the  correct  rule  to  be  applied 
as  a  test  to  the  validity  of  an  act  or  ordi- 
nance or  any  part  of  it  under  its  title,  is, 
does  the  title  to  the  act  or  ordinance  embrace 
but  a  single  subject,  and  are  the  provisions 
upon  that  subject  or  upon  matters  properly 
connected  with  it?    And  such  seems  to  us 
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to  b«  a  correct  construction  of  the  law  on 
this  subject  But  Is  not  the  comjpensation  of 
a  public  officer,  and  the  means  by  which  it 
shall  be  paid,  properly  connected  with  the 
office?  Does  not  the  title  to  this  ordinance 
fairly  give  notice  of  the  subject  of  it,  so  as 
reasonably  to  lead  to  an  Inquiry  into  the 
body  of  the  bill?  I  think  both  propositions 
must  be  answered  in  the  affirmative.  Com- 
pensation is  a  matter  properly  connected  with 
the  establishment  of  the  office  of  delinquent 
tax  collector,  and  the  title  would  reasonably 
lead  to  the  inquiry,  how  is  he  to  be  paid? 
Public  officials  are  not  supposed  nowadays 
to  work  for  nothing.  It  Is  said  in  Alle- 
gheny County  Home's  Case,  77  Pa.  St  77: 
The  people,  in  this  amendment,  never  in- 
tended that  the  title  should  be  a  complete 
Index  to  Its  contents.  The  intention  was 
to  require  that  the  real  purpose  of  the  bin 
should  not  be  disguised  or  covered  by  the 
general  words  "and  for  other  purposes," 
which  was  formerly  so  common,  but  should 
be  fairly  stated;  and  it  must  be  a  dear  case 
to  Justify  a  court  in  pronouncing  an  act,  or 
any  part  of  it,  void  on  this  ground.'  A  very 
cursory  glance  at  the  statutes  enacted  since 
the  amendment  to  the  constitution  will  show 
that  it  the  stringent  rule  contended  for  in 
this  case  by  plaintiff  is  to  be  applied,  a  very 
large  pc^ion  of  the  acts  of  assembly  are  un- 
constitutlonaL  Finding  nothing  in  the  ordi- 
nance which  we  think  renders  the  provisions 
complained  of  invalid,  we  must  look  further, 
and  see  whether  the  councils  had  the  legal 
right  to  pass  the  ordinance  imposing  the  ex- 
penses or  'penalty,'  so  called,  upon  the  de- 
linquent taxpayer.  Undoubtedly  the  legis- 
lature could  vest  councils  with  such  power. 
Has  It  done  so?  The  answer  to  this  ques- 
tion must  be  found  in  the  acts  of  assembly 
themselves.  The  act  of  March  22,  1877,  to 
which  the  act  of  March  16,  1878,  is  a  supple- 
ment, provides  that  'the  compensation  of 
such  collector  shall  be  ten  per  centum  on  the 
amount  collected  and  paid  into  the  city  treas- 
ury, which  said  ten  p&e  centum  shall  be 
added  to  said  delinquent  taxes  and  water 
rents  as  penalty  for  non-payment  at  the  time 
herein  prescribed.'  The  act  of  March  15, 
1878,  abolished  the  office  created  by  that  act, 
and  provided  for  the  creation  of  a  new  one 
of  the  same  name  and  powers  by  another 
authority;  but  the  act  of  1877  is  repealed 
no  further  than  is  necessary  to  give  effect 
to  the  act  of  1878,  and  only  so  far  as  is  plain- 
ly inconsistent  therewith.  For  what  are 
considered  'delinquent  taxes'  we  must  look 
to  the  act  of  1877,  as  well  as  for  the  duty 
of  the  treasurer  in  regard  to  such  taxes,  and 
also  the  general  duties  of  the  tax  collector, 
and  the  som:ce  whence  the  compensation  of 
the  cdlector  is  to  be  delved,  and  that  is  spe- 
cifically directed  to  be  from  a  per  centum 
of  the  amount  collected  and  paid  into  the 
city  treasury,  which  shall  be  added  to  said 
delinquent  taxes  and  water  rents  as  a  pen- 
alty for  nonpayment    It  is,  in  my  opinion. 


dear  that  the  above  dause  of  the  act  of 
1877  is  still  in  force,  except  so  far  as  the 
amount  of  the  percentage  is  changed  by  ordi- 
nance under  authority  of  the  act  of  1878. 
Bill  dismissed,  at  plaintiiTa  cost" 

Hall  &  Wilson,  for  appellant  William  C 
Moreland,  City  Atty.,  and  Kob't  S.  Frazer, 
for  appellees. 

DEAN,  J.  In  January,  1892,  the  board  of 
assessors  of  the  city  of  Pittsburgh  made  the 
triennial  assessment  of  the  property  subject 
to  taxation  for  city  purposes,  classifying  it, 
under  the  provisions  of  Act  May  6,  1876,  as 
(1)  built-up  property;  (2)  rural  property;  (3) 
excluslvdy  agricultural  property.  Appel- 
lant's property  was  classified  as  rural,  its 
valuation  fixed  at  $232,359,  and  assessed  at  a 
rate  two-thirds  of  the  full  valuation,  mak- 
ing the  tax  to  be  paid  by  him,  $6,706.06. 
l^ils  appellant,  under  the  authority  conferred 
by  the  act  of  April  19,  1889,  on  the  16th  of 
April,  1892,  appealed  from  both  dasslfica- 
Uon  and  valuation  made  by  the  board  of  as- 
sessors to  the  court  of  common  pleas.  Final 
decree  in  the  appeal  was  not  had  until  June 
23,  1893,  when  the  coiu't  dedded  the  assess- 
ment of  appellant's  property  illegal,  and  re- 
duced the  amount  of  taxes  charged  against 
him  from  $6,706.06  to  $3,076.60.  The  act  of 
1889,  onder  which  the  proceedings  in  the  ap- 
peal were  had,  directs  that  the  court,  titter 
hearing  and  proofs,  shall  "malte  6ucb  orders 
and  decrees  touching  the  matter  complained 
of.  as  to  the  Judges  of  said  coort  may  seem 
Just  and  equitable,  having  due  regard  to  the 
valuation  and  assessment  made  oif  other  real 
estate  in  such  county— or  dty;  the  costs  of 
the  appeal  and  hearing  to  be  apportioned  or 
paid  as  the  court  may  dir(H:t  Provided,  how- 
ever, that  the  said  appeal  sliall  not  prevent 
the  collection  of  the  taxes  complained  of, 
but  In  case  the  same  shall  be  reduced,  then 
the  excess  shall  be  returned  to  the  person  or 
persons  who  shall  have  paid  the  same."  The 
appellant  immediately  tendered  to  the  col- 
lector of  the  tax  $3,629.66,  the/  amount  ad- 
Judged  to  be  owing,  but  the  collector  de- 
manded 5  per  cent,  additional,  as  the  penalty 
for  the  delinquency  resulting  from  the  litiga- 
tion. Payment  of  the  penalty  was'  refused,, 
and  thereupon  the  collector  threatened  sum- 
mary collection  of  both  tax  and  penalty  by 
advertisement  and  seizure  of  appellant's 
property.  Appellant  then  filed  this  bill,  aver- 
ring: (1)  Tliat  he  was  not  delinquent;  there- 
fore the  penalty  was  illegally  charged  against 
him.  (2y  That  the  office  of  coUector  of  de- 
linquent taxes  had  by  law  been  aljolished, 
and  the  powers  and  functions  thereof  no- 
longer  odsted.  (3)  That  the  ordinance  of 
councils  appointing  the  collector,  in  so  far 
as  it  also  imposed  a  penalty  on  delinquent 
taxpayers,  is  unauthorized,  because  It  con- 
tains mrare  than  one  subject,  and  one  of 
them  is  not  expressed  in  the  title;  and  pray- 
ing for  an  injimctlon  to  restrain  the  collector,. 
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which  was  awarded,  pending  hearing.  On 
final  hearing,  however,  the  court  dlsmisBed 
the  bill,  and  from  that  decree  comes  this  ai>- 
peal. 

The  appellant  presses  in  argument  the 
three  objections  already  noticed,  the  overrul- 
ing of  wtiich  by  the  court  below  constitutes 
his  assignments  of  errw.  We  are  not  fur- 
nished with  a  copy  of  the  decree  on  the  ap- 
peal from  the  assessment,  nor  the  reasons 
for  it  We  only  know  there  was  a  reduction 
of  about  one-half  the  taxes  assessed  against 
the  appellant  So  far  as  appears,  no  attempt 
was  made  to  collect  the  taxes  beyond  the  as- 
sessment of  them;  then  the  appeal  was 
taken. .  The  act  says:  "The  said  appeal  shall 
not  prevent  the  collection  of  the  taxes  com- 
plained of,  but  In  case  the  same  shall  be  re- 
duced, then  the  excess  shall  be  returned  to 
the  parson  or  persons  who  shall  have  paid 
the  same."  The  city  made  no  demand  from 
appellant;  gave  no  notice  of  an  intention  to 
add  the  penalty  for  the  delay  about  to  restilt 
from  the  appeal;  apparently  acquiesced  In 
the  taxpayer's  retention  of  the  money  In  the 
interval  behveen  appeal  and  Judgment  Un- 
der the  proviso  to  the  act  "the  said  appeal 
shall  not  prevent  the  collection  of  the  taxes," 
we  must  assume  the  city  voluntarily  decided 
to  await  the  event  of  judgment  on  the  ap- 
peal before  treating  the  taxpayer  as  delin- 
quent As  soon  as  that  vitis  determined,  ap- 
pelant promptly  tendered  the  amount  owing 
by  him,  and  could  not  then  be  in  default 
To  say  the  taxpayer  is  delinquent  merely  be- 
cause without  demand  he  does  not  pay  ov6r 
more  than  $6,000  of  his  money,  when  he  be- 
lieves he  does  not  owe  more  than  $3,000, 
and  it  afterwards  ttvns  out  by  Judicial  de- 
cree, he  was  in  the  right  it  seems  to  us  is  a 
misapplication  of  the  term  "delinquent" 
Clearly,  by  the  Inaction  of  the  city,  its  de- 
mand was  held  In  abeyance  untU  the  adjudi- 
cation on  the  appeal;  and  during  this  interval 
there  was  no  such  delinquency  as  warranted 
the  imposition  of  the  penalty  Imposed  by  the 
act  It  is  not  necessary  in  this  issue  to  at- 
tempt a  definition  of  the  exact  extent  of  leg- 
islative power  in  the  imposition  of  penalties. 
They  could  be  imposed  in  cases  of  captious 
or  wholly  groundless  litigation.  But  the  leg- 
islature could  not  authorize  confiscation  of 
property  under  the  color  of  -  taxation,  and 
then  impose  a  heavy  penalty  for  resorting  to 
the  courts,  whereby  to  legally  resist  pay- 
ment The  eleventh  section  of  article  1  of 
the  Declaration  of  Rights  would  iatbid  this. 
But  a  taxpayer  might  and  perhaps  often 
would,  without  any  meritorious  objection  to 
the  assessment  grasp  at  the  delay  incident 
to  litigation  as  a  means  of  postponing  his 
day  of  contribution  to  the  public  burden, 
and  thereby  become  clearly  delinquent  De- 
linquency is  only  another  name  for  gross 
neglect  to  perform  a  lawful  obligation  or 
willful  default  either  of  which  Is  a  proper 
subject  for  penalties.  As  the  legislature 
could  have  granted  the  city  the  taxing  power 


without  providing  any  appeal  from  the  as- 
sessment, it  could  certainly  say  such  appeal 
should  not  prevent  the  collection  of  the 
taxes.  The  harshness  of  this  act  is  not  In 
declaring  the  appeal  shall  not  prevent  col- 
lection, but  in  the  indiscrimtnate  impositloB 
of  the  penalty,  and  the  failure  to  provide  for 
complete  restitution.  It  may  be  highly  In- 
convenient to  the  municipality  to  await  the 
end  of  litigation  for  the  taxes  necessary  to 
carry  on  the  government,  and  perhaps  It  is 
to  the  Interest  of  good  government  to  enf<»:ce 
prompt  payment  of  contested  assessments, 
but  it  is  also  to  the  interest  of  good  govern- 
ment to  afford  prompt  redress  to  the  wronged 
taxpayer.  Giving  literal  effect  to  the  words 
of  the  proviso  of  the  .ict  of  1889,  a  penalty 
is  imposed  upon  the  complaining  taxpayer, 
no  matter  bow  flagrantly  unlawful  may  be 
the  demand  upon  him,  if  the  attempt  to  col- 
lect be  resisted  by  appeal.  Take  the  case  in 
hand.  The  act  directs  the  taxes  complained 
of  may  be  collected,  notwithstanding  the  ap- 
peal; but  if  they  be  reduced,  then  the  excess 
shall  be  retmmed  to  him.  If,  on  the  aay 
Ferguson  took  his  appeal,  he  had  paid  the 
$6,706.06  assessed,  there  could  have  been  no 
claim  by  the  collector  for  the  penalty, 
$181.47,  for  the  delinquency  on  the  $3,629.56 
afterwards  adjudged  to  be  owing;  but  If,  on 
the  16th  of  April,  1892,  the  day  he  took  the 
appeal,  he  had  paid  the  $6,706.06  demanded, 
the  city  would  have  had  $3,076.50  of  his 
money  for  over  14  months.  As  the  act  makes 
no  provision  for  the  payment  of  Interest  he 
would  have  lost  this,  which,  at  6  per  cent, 
is  $215.  Then  there  is  no  provision  made  for 
the  prompt  return  of  the  excess.  In  the 
mean  time  the  city  has  disbursed  it  Repay- 
ment may  not  be  convenient  The  taxpayer 
has  at  most  a  legal  demand,  enforceable  by 
suit  against  the  city,  as  in  case  of  any  oiaer 
liability.  So,  whether  the  taxpayer  pays  lie- 
fore  or  after  litigation,  if  appellees'  conten- 
tions be  sustained,  he  pays  a  penalty  for  re- 
sorting to  legal  proceedings  to  resist  an  un- 
lawful exaction.  We  think  this  Indis- 
criminate imposition  of  the  i>enalty  con- 
tended for  upon  the  willfully  delinquent 
and  also  upon  the  one  who  honestiy  exer- 
cises his  lawful  right  of  appeal  from  the  un- 
conscionable assessment  calls  for  amend- 
ment 

As  to  the  second  objection,  that  the  office 
of  collector  of  delinquent  taxes  was  abol- 
ished, and  its  functions  wholly  dispensed 
with,  by  the  act  of  1878,  we  concur  with  the 
learned  Judge  of  the  coxat  below,  for  the 
reasons  given  by  him,  in  holding  that  the  act 
of  187J  was  repealed  only  in  those  particu- 
lars wherein  it  is  Inconsistent  with  the  act 
of  1878.  The  two  acts  must  be  read  to- 
gether, and  thus  read  they  provide  that  (1) 
at  the  end  of  the  term  of  the  collector  ap- 
pointed  by  the  treasurer  under  the  act  of 
1877  the  office  of  collector  of  delinquent  taxes 
shall  be  abolished;  (2)  select  and  common 
councils  are  authorized  to  create  and  estab- 
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lldli  an  office  for  the  collection  of  dellnqnenf 
tsvxes  and  water  rents;  (3)  In  joint  conven- 
tion they  are  empowered  to  elect  a  suitable 
person  to  the  office,  and  fix  his  compensation 
by  ordinance.  Under  this  authority,  by  ordl- 
nnuce  of  25th  of  September,  1882>  councils 
porformed  all  the  duties  enjoined  by  the  act 
of  1878  with  reference  to  the  establishing  of 
the  office  of  collector  of  delinquent  taxes. 

Having  already  seen  that  by  the  inaction  o' 
the  city  in  this  case  under  the  legislation, 
both  state  and  municipal,  the  appellant  was 
not  delinquent,  it  benefits  no  one  to  dlscnss 
and  pass  upon  his  third  objection,— that  the 
ordinance  is  not  constitutional,  because  con- 
taining more  than  one  subject  If  the  case 
turned  upon  it,  our  duty  to  decide  it  would 
be  clear;  but,  In  view  of  our  opinion  on  the 
first  question,  this  last  one  Is  wholly  imma- 
terial to  this  appellant 

It  is  ordered  that  the  bUl  be  reinstated,  and 
tliat  William  R.  Ford,  collector,  be,  and  here- 
by Is,  enjoined  from  collecting  said  penalty 
of  6  per  cent  ou  payment  to  him  by  said  E. 
M.  Ferguson  of  said  $3,629.56,  amount  on 
his  appeal  from  assessment  adjudged  to  be 
owing  by  him;  and,  further,  that  appellees 
pay  the  costs  of  this  appeal,  and  the  costs  In 
the  court  below. 


ass  Pa.  8t  78) 

MBRRIMAN   v.   PHILLIPSBURG  BOR- 
OUGH. 
(Supreme  Court  of  Pennsylvania.     Oct.  30, 
1893.) 

BOBOUSHS— UseOARDBD  BbIDOB  —  COMVaiBDTOBT 

Nbouoenob. 
Plaintiff,  with  her  sister,  carrying  a 
lantern,  went,  in  the  evening,  along  a  road 
in  defendant  borough,  which  led  over  a  bridge., 
The  road  was  50  feet  wide,  and  the  bridge' 
.less  than  17,  so  that  one  liad  to  leave  the 
sidewail:  to  cross  the  bridge.  There  was  no 
guard  rail  on  the  abutments  or  the  bridge. 
Plaintiff  was  following  her  sister,  who  Icnew 
the  road  better,  but,  not  taming  enoagh  to 
the  middle  of  the  road,  fell  over  the  abut- 
ment. Hdd,  that  though  plaintiff  had  sev- 
eral times  crossed  by  daylight,  and  knew  Uiat 
there  was  no  guard  rail,  her  contributory  neg- 
ligence was  a  question  for  the  jury,  and  not 
ground  for  a  nonsuit. 

Appeal  from  court  of  common  pleas,  Beaver 
county. 

Action  by  Jennie  Merrlman  against  the 
borough  of  Phillipsburg  for  damages  for  per-' 
sonal  injuries.  From  a  judgment  of  non- 
suit, plaintiff  appeals.     Reversed. 

The  facts  appear  in  the  opinion  of  the  pre- 
siding judge  below,  as  foUows:  "The  plain- 
tift,  a  vigorous  and  intelligent  woman,  about 
thirty  years  old,  was  injured  on  the  evening 
of  January  11,  1890,  after  dark,  by  falling 
from  a  bridge  in  the  defendant  borough.  The 
bridge  was  sixteen  feet  long,  sixteen  feet 
eight  inches  wide,  and  was  devated  iive  or 
six  feet— possibly  more— above  the  bottom  of 
the  little  run  which  it  spanned.  It  had  no 
side  rails.  The  street,  whereof  it  formed 
a  part,  was  in  a  sparse-settled  part  of  the 


borough,  and,  as  the  plaintiff  says  in  her  tes- 
timony, was  "just  a  coimtry  road.'  On  the 
evening  mentioned,  the  plaintiff  and  her 
younger  sister,  Mazle,  provided  with  a  kero- 
sene oil  lamp  started  from  their  home  in  the 
borough,  about  two  minutes'  walk  from  the 
bridge,  to  visit  anothw  sister,  living  in  the 
thiddy-pc^ulated  part  of  the  town.  The 
night  was  quite  dark.  Both  of  them  had 
been  over  the  bridge  before;  the  young- 
er sister  very  frequently,  the  plaintiff  less 
often.  It  was  their  only  practicable  way 
to  the  stores  and  post  office.  The  plaintiff 
had  known  the  bridge  for  a  considerable 
time,  and,  within  a  comparatively  short  time 
before  the  accident  had  made  about  five 
trips  to  town  in  daylight,  thus  crossing  and 
recroBsing  it  ten  times.  She  further  admits 
that  she  knew,  firom  her  own  observation, 
that  it  was  not  protected  by  guard  rails.  The 
failure  of  the  borough  to  furnish  such  pro- 
tection is  the  negligence  complained  of.  Al- 
though, as  has  been  stated,  both  ladles  wwe 
at  least  tolerably  familiar  with  the  bridge, 
neitha*  of  them  gave  it  a  thought  until  the 
younger  of  the  two  was  half-way  across  it, 
and  the  plaintiff  was  in  the  act  of  taking  the 
step  which  precipitated  her  to  the  bed  of  the 
run  bdow.  Just  at  that  moment  Mazie 
called  to  the  plaintiff,  'Be  careful,  Jennie, 
of  the  bridge.'  The  warning  came  too  late, 
as  the  plaintiff  was  then  falling  or  about 
to  fall.  A  rain  had  swdled  the  run  so  that 
its  murmuring  ooidd  be  heard  by  any  one 
approaching  the  bridge.  At  the  trial  it  was 
not,  and  could  not  be  seriously  contended, 
that  any  one  provided  with  a  lamp  and  at 
all  acquainted  with  the  bridge,  could  not  have 
safely  crossed  it  every  hour  and  minute  Iii 
the  night,  by  exercising  ordinary  care.  The 
plaintiff  knew  the  exact  location  and  con- 
dition of  the  bridge,  and  that  she  must  nec- 
essarily cross  'it  in  a  couple  of  minutes  after 
beginning  her  walk.  She  and  her  sister  took 
a  lamp  to  guide  their  footsteps,  but  seeming- 
ly made  no  use  of  it  At  least  they  did  not 
employ  it  to  protect  themselves  from  danger. 
The  younger  sister,  who  was  intrusted  with 
it,  said,  in  reply  to  a  question  asked  by  coun- 
sel, "I  didn't  pay  much  attention  to  the 
light"  The  plaintiff  substantially  admits 
that  the  passage  of  the  bridge  did  not  occu- 
py her  mind  in  the  least  All  she  thought 
of  was  the  muddy  condition  of  the  road.  She 
concedes.  In  effect,  that  she  knew  the  un- 
protected condition  of  the  structure,  that  ahe 
approached  it  without  any  more  care  or  pre- 
caution than  she  exercised  elsewhere  on  the 
highway,  and  that  she  had  under  her  con- 
trol an  artificial  light  which,  if  used  with  a 
little  care  and  thought,  would  have  enabled 
her  to  cross  the  bridge  in  safety.  How,  then, 
can  it  be  said  that  she  was  guilty  of  no  con- 
tributory negligence  without  asserting,  at  the 
same  time,  that  both  her  Imowledge  of  the 
peril  and  her  means  of  avoiding  it  could  be 
properly  disregarded  and  ignored?  Had  we 
not  learned,  from  her  own  evidence,  pre- 
cis^ how  and  why  the  accident  occurred. 
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tbe  presumption  tbat  ahe  had  exercised  due 
care  and  foretbouglit  might  be  inyoked  in 
her  favor.  As  it  is,  howevo',  it  has  no  place 
in  tbe  case.  It  must  t>e  remembered  that  the 
bridge  indicated  the  traveled  way,  and  was 
fully  as  wide  as  the  traveled  part  of  the  aver- 
age country  road.  It  was  the  plaintiff's  duty 
to  make  some  conscious  effort  to  get  safely 
on  and  over  the  bridge.  Instead  of  doing  this 
she  went  forward  blindly  and  recklessly.  To 
say  that  she  did  not  think  will  not  do.  If 
a  dangerous  pitfall  is  at  my  very  door,  and 
I  know  of  its  existence,  I  have  notice  of  its 
character.  If,  for  want  of  thought,  I  fall 
into  it,  and  am  Injured,  why  should  I  be  per- 
mitted to  say  I  did  not  contribute  to  the  un- 
fcM'tonate  result?  Can  one  who  neglects  to 
stop,  look,  and  listen. before  crossing  a  rail- 
road track  excuse  the  omission  by  saying, 
1  forgot?"  The  whole  matter  may  be  thus 
summed  up:  If  the  bridge  were  not  danger- 
ous, the  borough  is  not  liable.  If  it  were  dan- 
gerous, the  plaintiff,  knowing  its  condition,  was 
bound  to  use  a  little  more  care  In  approach- 
ing It  than  would  be  required  of  her  else- 
where on  the  road.  This,  her  own  evidence 
shows,  she  did  not  do.  Hence,  she  con- 
tributed to  her  own  injury." 

John  M.  Buchanan,  Lewis  W.  Reed,  and 
Wm.  A  McConnel,  for  appellant.  W.  J. 
Mellon,  for  appellee. 

STBRRETT,  O.  J.  Tn  this  case  the  con- 
trolling questions  were  defendant's  negli- 
gence and  the  alleged  contributory  negligence 
of  the  plaintiff.  As  to  the  formw,  there  ap- 
pears to  have  been  no  room  for  doubt  The 
testimony  discloses  the  grossest  carelessness 
on  the  part  of  the  borough  authorities  In 
maintaining  a  dangerous  pitfall  within  the 
lines  of  tbe  street,  which  the  Judicious  ex- 
penditure of  a  few  dollars  could  have  obvi- 
ated. Corbalis  v.  Newberry  Tp.,  132  Pa.  St. 
9,  19  Atl.  44.  If  those  whose  duty  It  is  to 
keep  public  highways  In  a  reasonably  safe 
condition  for  public  use  were  properly  dealt 
with  and  adequately  punished  for  their  neg- 
ligence, there  would  be  fewer  nuisances  and 
mantraps  maintained  in  public  streets  and 
highways.  There  was  some  evidence  of  con- 
tributory negligence,  but  the  question  is 
whether  the  fact  was  so  clearly  established 
as  to  Justify  the  coiu't  in  refusing  to  take  off 
the  judgment  of  nonsuit.  An  examination  of 
tbe  testimony  has  satisfied  us  that  it  was 
not  Whether  the  plaintiff  was  or  was  not 
guilty  of  negligence  which  contributed  to  the 
injury  of  which  she  complains  must  be  in- 
ferred from  all  the  facts  and  circumstances 
disdosed  by  the  testimony.  Such  infer- 
ences of  fact  are  for  the  Jury,  and  not  for 
tbe  court  In  Borough  of  Easton  v.  Neff,  102 
Pa.  St.  474,— a  case  in  some  respects  not  un- 
like tbe  one  before  us,— Mr.  Justice  Clark 
said:  "There  was  evidence  in  tbe  cause,  some 
of  it  Inferential  in  character,  tending  to  show 
contributory  negligence,  and  this  was  for  the 


Jury.  In  the  use  of  a  public  highway  tn  gen- 
eral, ordinary  care  is  undoubtedly  the  rule. 
•  •  •  Negligence  is  defined,  however,  as 
the  absence  of  care,  according  to  the  circum- 
stances. In  this  case,  the  plaintiff  was  quite 
familiar  with  the  crossing.  She  had  passed 
over  It  often,  on  her  way  to  and  from  church. 
She  says  she  knew  it  to  be  a  place  of  danger. 
She  was  old,  and  could  not  see  well.  The  In- 
Jury  was  received  at  night  and  the  night 
was  dark.  Did  she  exercise  a  proper  meas- 
ure of  care?  She  was  bound  to  use  such 
care  as  a  prudent  person  would  have  used 
under  such  circumstances.  •  •  •  For  this 
reason  the  question  of  contributory  negli- 
gence was  peculiarly  for  the  clear  and  free 
exercise  of  the  Judgment  of  tbe  Jury,  under 
proper  instructions  from  tbe  court"  So,  in 
this  case,  we  think  the  question  of  contribu- 
tory neg^gence  was  not  for  the  court  but 
exclusively  for  the  Jury.  It  was  their  spe- 
cial province  to  ascertain  the  facts,  and  draw 
from  the  testimony  such  Inferences  of  fact 
as  to  them  It  appeared  to  warrant  On  this 
point  all  tbe  facts  and  circumstances  at- 
tending tbe  injury  should  be  fully  consid- 
ered. Judgment  reversed  and  a  procedendo 
awarded. 


(IS*  Pa.  St  ao 

In  re  MOREWOOD  AVB. 

Appeal  of  CHAMBERS. 

(Supreme  Corrrt  of  PennByivania.    Dee.  30, 

1893.) 

HUMICIPAI.  C!OBPOSATIOM8 — PUBLIO  luPBOVEMKHTS 

— AssESSHBKTat— How  Estimated. 

1.  Act  May  16,  1891,  authorizes  a  city 
to  petition  for  viewers  to  assess  damages  and 
ezi>enae8  on  the  property  benefited  by  street 
improvements,  who  shall  personally  inspect 
the  imiK-ovements  and  the  properties  "in  the 
neighborhood"  supposed  to  l>e  damaged  or 
benefited  thereby,  and  determine  the  total 
damages  and  costs  of  such  improvements, 
which  shall  be  ratably  assessed  on  the  prop- 
erties benefited.  Held,  that  this  act  did  not 
authorize  an  assessment  for  grading,  paving, 
and  curbing  a  street  on  properties  not  situate 
on  the  street  improved. 

2.  The  act  of  May  16th,  providing  for  the 
completion  of  street  improvements  and  an  as- 
sessment for  their  cost,  contemplates  that  the 
assessment  l>e  made  on  a  quantum  meruit; 
and  an  assessment  based  on  the  contract  price 
of  the  work,  as  shown  by  the  city  books, 
without  even  a  finding  that  the  contract  price 
was  a  fair  one,  is  erroneous. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Petition  of  tbe  city  of  Pittsburgh  for  the 
appointment  of  viewos  to  determine  the 
costs,  damages,  and  expenses  of  grading,  pav- 
ing, and  ciu:bing  Barton  street  from  Fifth 
avenue  to  Forbes  street  and  to  assess  the 
damages,  costs,  and  expenses  on  the  prop- 
erty benefited,  and  to  make  report  thereof 
to  the  court.  Viewers  were  appointed,  and 
their  report  ccm  firmed.  Mrs.  Alexander 
Cbambo^,  whose  property  was  assessed  for 
benefits  from  the  improvement,  appeala.  B»- 
y&caei. 
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The  following  Is  the  report  of  Tiewers: 
"To  the  Honorable  the  Judges  of  the  said 
Court:    The  und»«igned,  who  were  appoint- 
ed by  your  honorable  court  as  viewers  In  the 
above  matter,  respectfully  report  that  hav- 
ing been  first  duly  sworn  or  affirmed,  as  pro- 
vided by  law,  they  fixed  a  day  and  hour  and 
place  when  and  where  they  would  hear  aD 
parties  In  Interest,  of  which  meeting  they 
gave  due  and    timely  notice    by  advertise- 
ments and  handbiUs,  as  required    by  law; 
copies   tho'eof  being  hereto  attached,   and 
made  part  of  this  report     That  they  visited 
and  personally  Inspected  the  Improvement, 
and  personally  Inspected  the  properties  In  the 
neighborhood  supposed    to  be  damaged   or 
benefited.     That  at  the  time  and  place  fixed 
they  heard  all  parties  appearing  before  them, 
and  adjourned  from  time  to  time,  and  gave 
a  fuU  hearing  to  all  parties  interested  upon 
all  questions  and  claims  before  them,  and 
proceeded   to  ascertain   and   determine   the 
total  damages,   costs,   and   expenses  of  the 
Improvement,  and  to  assess  the  same  fairly 
and  ratably  upon   the    properties  specially 
benefited  thereby.     That  the  Improvement  is 
the  grading,  paving,  and  curbing  of  Barton 
street,  now  Morewood  avenue,  and  was  made 
from  rifth  avenue  to  Forbes  street,  Twenty- 
Second  ward.    That,  having  completed  their 
work,  they  gave  notice  by  advoiJsement,  as 
required  by  law,  copy  of  which  is  hereto 
attached  and  made  part  hereof,  that  their 
report  was  ready,  and  that,-  upon  the  day 
In  said  notice  or  advwtlsement  named,  they 
would  present  the  same  to  court  for  approv- 
al, and  in  the  mean  time  their  report  would 
remain  at  the  place  In  said  notice  or  adver- 
tisement named,  for  inspection  and  excep- 
tion.   That,  exceptions  having  been  in  the 
mean  time  filed  to  said  report,  the  said  view- 
ers gave  a  full  hearing  thereon  to  the  ex- 
ceptants, and  all  parties  claiming  a  right  to 
be  beard,  and  afto*  su(!h  hearing,  and  upon 
due  consideration,  found  no  reason,  in  justice 
or  equity,  to  modify  the  same.    That  said 
viewers  thereupon  fixed  the  13th  day  of  July, 
A.  D.  1892,  as  the  one  upon  which  their  re- 
port would  be  filed,  and  gave  notice  thereof 
to  all  parties  in  interest.    The  damages,  costss 
and  expenses  of  the  improvement,  the  prop- 
erties in  the  neighborhood  peculiarly  bene- 
fited by  said  improvement,  and  the  name  or 
names  of  the  owner  or  reputed  owner  of  each 
parcel,  the  amount  of  damages  allowed  In 
each  case,  and  the  amount  of   benefits  as- 
sessed   against    each    prepay,   and    what 
amount  of  damages,  costs,  and  expenses  are 
not  assessed  upon  property  peculiarly  bene- 
fited thereby,  we  find  and  report  as  follows, 
namely: 

"We  find  the  total  amount  of  damages, 
oosts,  and  expenses  of  the  Improvement  to 
be  134,450.22.  The  damages  allowed  by  ns 
ore  fully  set  forth  as  follows* 

Mary  A.  Forse $   800  00 

Olivia  0.  Warren 2,000  00    .„  „_  _ 

$2,800  00 


"Chief  of  department  of  public  worlcs,  state- 
ment of  cost: 

30,906      cubic      yards 
crading,  @  0.50 $18,483  00 

3,401  sqnnre  yards  pav- 
ing, (|  3.35 11,303  85 

2,023  lineal  feet  curb- 
ing, @  0.87 1,761  T6 

Extra    work,    as    per 

voucher  18  12 

$34,456  22 

"For  the  payment  of  all  the  damages,  costs, 
and  expenses  of  the  improvement,  we  have 
made  and  report  the  following  assessment 
of  benefits  upon  and  against  the  properties 
we  find  peculiarly  benefited  by  the  same,  to 
wit,  113,359.49." 

Dalzell,  Scott  &  Gordon,  for  appellant 
William  C.  Moreland  and  Thomas  D.  Carna- 
han,  for  appellee. 

GREEN,  J.     In  this  case  the  <me  question 
which  overshadows  and  dominates  all  oth- 
ers   is   whether    It   is    competent    to   assess 
the  cost  of  grading,  paving,  and  curbing  a 
part  of  one  street  In  a  city  upon  properties 
not  situate  upon  the  street  to  be  improved, 
but  being  within  "the  neighborhood"  of  the 
improvement    The  authority  for  such  an  as- 
sessment Is  claimed  to  be  found  In  the  law 
of  May  16,  1891,  (P.  L.  p.  71.)    It  Is  not  at 
all  dear  that  the  legislature  ever  intended 
to  confer  such  a  power  by  the  act  in  ques- 
tion.   The  first  clause  of  the  third  section, 
whldi  authorizes  the  presentation  of  a  peti- 
tion for  viewers,  directs  that  the  petition 
shall  ask  for  the  appointment  of  viewers  to 
assess  damages  and  expenses,  etc.,  "and  to 
fairly  and  ratably  assess  the  said  damages, 
cost,  and  expenses  upon  the  property  bene- 
fited  and   to  make   report  thereof  to  the 
court"'  An  appointment  imder  such  a  peti- 
tion would,  of  course,  only  authorize  the  as- 
sessment  of   benefits   upon    the    properties 
abutting  the  improvement     The  fifth  clause 
of  t^e  first  section  provides  that  "the  view- 
ers   shall   visit   the   improvement   and   per- 
sonally Inspect  the  same^  and  also  visit"  and 
inspect  the  properties  in  the  neighborhood 
supposed  to  be  damaged  or  benefited  there- 
by."    As  the  properties  along  the  line  of  the 
improvement  are  assessable  for  the  cost  of 
the  Improvement,  and    no    purpose    is   ex- 
pressed  to   assess   for   benefits    any   other 
kinds  of  ph)pertles  than  such  as  are  to  have 
their  damages  assessed,  and  as  these  latter 
can  only  be  properties  along  the  line  of  Im- 
provement, the  Inference  would  be  that  the 
location  of  lioth  classes  of  properties  would 
be  the  same;   and  when  the  expression  "In 
the  neighborhood"  designates  the  locality  of 
the  properties  to    be  visited,   whether    for 
damages  or  ben^ts,  the  expression  being 
common  to  both,  the  conclusion  seems  to 
be  inevitable  that  only  such  properties,  so 
far  as  locality  Is  concerned,  can  be  assessal 
for  benefits  as  are  entitled  to  have  damages 
assessed.     In  the  second   paragraph  of  the 
fifth  clause  the  proceedings  of  the  viewav 
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are  prescribed  thtw:  "They  shall  ascertain 
and  determine  the  total  damages,  and  costs, 
and  expenses  of  snch  Improvement  and  these 
damages,  costs,  and  expenses,  they  shall 
fairly  and  ratably,  assess  upon  the  proper- 
ties benefited  but  not  In  any  case  to  exceed 
the  benefit  peculiarly  resulting  from  such  Im- 
provement." The  foregoing  Is  the  manda- 
tory language  of  the  act,  which  specifically 
directs  what  property  is  to  be  assessed  for 
bcn^ts,  and  it  contains  nothing  indicating 
that  properties  away  from  the  line  of  the  im- 
provement are  to  be  assessed  for  benefits. 
The  act,  further,  in  the  same  clause  of  the 
same  section,  directs:  "If  property  peculiar- 
ly benefited  to  the  full  amount  of  damages, 
costs  and  expenses  cannot  be  found,  the 
viewers  shall  find  the  excess  of  damages, 
costs,  and  exi>en8es.  They  shall  thereupon 
prepare  a  report,  together  with  a  plan  of  the 
properties  damaged  and  benefited,  and  their 
report  shall  set  forth  what  the  improvement 
Is,  whether  It  be  a  sew«'  or  grading,  paving, 
macadamizing,  or  other  improvement  of  a 
street,  lane,  or  alley,  the  place  and  places 
where  It  was  made,  the  damages,  costs, 
and  expenses  of  the  improvement,  the  prop- 
erties in  the  neighborhood  benefited  peculiar- 
ly by  said  Improvement,  and  the  name  (m: 
names  of  the  owner  or  reputed  owner  of 
each  parcel,  the  amount  of  damages  allowed 
In  each  case,  and  the  amount  of  benefits 
assessed  against  each  property,  and  what 
amount.  If  any,  of  damages,  costs,  and  ex- 
penses are  not  assessed  upon  property  pe- 
culiarly benefited  thereby."  Here,  again,  no. 
distinction  is  made,  as  to  locality,  between 
the  properties  which  are  to  have  their  dam- 
ages assessed  and  those  which  are  to  be 
assessed  for  ben^ts;  and,  as  the  one  class 
can  only  be  those  which  are  situated  along 
the  line  of  the  improvement,  the  natural 
Inference  Is  that  the  other  dass  must  have 
the  same  locality.  Besides  this,  there  is 
nothing  either  In  the  immediate  text  or  the 
context  of  the  act,  which  indicates  that  the 
l^slatnre  intended  to  make  any  distinction 
between  the  two  classes  of  property,  and 
especially  to  make  so  wide  a  departiu-e  from 
the  long-existing  law  of  the  commonwealth 
as  to  require  that  properties  situated  away 
troxa  the  line  of  the  improvement  should  be 
compelled  to  pay,  not  only  for  all  the  Im- 
provements on  their  own  streets,  but  also 
for  improvements  made  on  other  streets,  or 
at  remote  points  on  their  own  streets.  If 
the  legislature  had  any  such  intention,  they 
could  very  easily  .have  said  so  in  language 
which  could  not  be  mistaken.  They  cannot  be 
bdd  to  have  done  so  by  mere  doubtful  Impli- 
cation from  the  use  of  a  wcsrd  which  may  just 
as  well  mean  only  the  properties  along  the 
line  of  the  improvement  as  properties  entire- 
ly away  from  it.  The  words  "in  the  neigh- 
borhood" are  Just  as  applicable  to  the  prop- 
erties along  the  line  of  the  Improvement  as 
to  properties  away  from  It  As  the  conse- 
qaences  of  the  Interpretation  asked  tx  by 


the  appellee  would  be  so  extremely  onerous- 
and  oppressive,  and  so  destructive  of  all 
property  values,  we  wUI  not  adopt  such  a 
construction  by  the  means  of  a  mere  Im- 
plication. Nothing  but  a  clearly-expressed 
legislative  Intent  to  the  eftect  contended  for 
will  induce  us  to  declare  such  a  construc- 
tion of  this  statute. 

Even  were  we  disposed  to  take  such  a 
view  of  the  act  in  question,  we  woidd  be 
antagonizing  a  l<Hig  line  of  our  own  de- 
cisions, extending  back  for  more  than  20 
years,  in  which  we  have  refused,  steadily 
and  persistently,  to  permit,  even  where  the 
legislature  has  distinctly  authorized  it,  prop- 
erties abutting  directly  along  the  line  of  a 
street  improvement  to  be  assessed  for  a 
second  improvement,  although  they  did  re- 
ceive the  immediate  benefits  of  snch  second 
Improvement  We  have  repeatedly  held 
such  legislation  to  be  in  violation  of  the 
constitution,  and  therefore  void.  A  brief  re- 
view of  these  authorities  will  be  instructive, 
and  they  will  illustrate  how  .we  have  ad- 
vanced, rather  than  receded,  from  the  doc- 
trine first  aimounced  in  Hammett  v.  Phila- 
delphia, 85  Pa.  St  146: 

In  that  case,  an  act  of  assembly  passed 
March  23,  1866,  (P.  L.  299,)  authorized  and 
required  the  dty  of  Philadelphia  to  occupy 
Broad  street  for  its  entire  length,  and  to 
pave  the  street  tn  such  manner  as  the  coun- 
cils should  think  best,  and  authorized  the 
city  to  enact  ordinances  requiring  the  cost 
of  the  improvement  to  be  paid  by  the  owners 
of  property  abutting  on  the  street  The  de- 
fendant, being  an  owner  of  property  on  the 
street,  refused  to  pay  bis  assessment.  The 
city  sued  mm  for  the  amount,  and  recovered 
Judgment  in  the  court  below,  which  was 
reversed  by  this  court  Mr.  Justice  Shars- 
wood,  delivering  the  opinion,  and  conceding 
the  right  of  the  legislature  to  grant  to 
municipal  corporations  the  power  of  as- 
sessing the  cost  of  local  Improvements  upon 
the  properties  benefited,  held  that,  where 
an  owner's  property  had  been  once  as- 
sessed for  the  cost  of  an  improvement  it 
could  not  be  again  assessed  for  a  second 
Improvement  of  the  same  character,  and  that 
any  law  granting  such  a  right  to  the  munici- 
pality was  unconstitutional  and  void.  He 
said:  "There  Is  no  case  to  be  found  In  the 
state,  nor,  as  I  bdieve,  after  very  thorough 
research,  in  any  other,— with  limitations  In 
the  constitution,  or  without  them,— in  which 
it  has  been  held  that  the  legislature,  by 
virtue  merely  of  its  general  powers,  ,can 
levy,  or  authorize  a  mimldpallty  to  levy, 
a  local  tax  for  general  purposes.  »  •  • 
In  truth,  it  matters  not  whether  an  as- 
sessment upon  an  individual  or  a  class  of  in- 
dividuals for  a  general  and  ilot  a  mere  local 
purpose  be  regarded  as  an  act  of  confisca- 
tion, a  Judicial  sentence  or  rescript,  or  a 
taking  of  private  property  for  public  use 
without  compensation.  In  any  aspect,  it 
transcends  the  power  of  the  legislature  and 
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is  void.  •  •  »  Whenever  a  local  assees- 
ment  upon  an  individual  is  not  grounded 
upon  and  measured  by  the  extent  of  hiB 
particular  benefit,  It  Is,  pro  tanto,  a  taking 
of  his  private  property  for  public  use  without 
any  provision  fOT  compensation.  •  •  • 
The  original  paving  ot  a  street  brings  the 
property  bounding  upon  it  Into  the  market 
as  building  lots.  Before  that  it  is  a  road, 
not  a  street.  It  is  therefore  a  local  Improve- 
ment, with  benefits  almost  exclusively  pe- 
culiar to  the  adjoining  properties.  Such  a 
case  Is  clearly  within  the  principle  of  as- 
sessing the  cost  on  the  lots  lying  upon  it 
•  •  •  But  when  a  street  Is  once  opened 
and  paved,  thtis  assimilated  with  the  rest  of 
the  dty,  and  made  a  part  of  it,  all  the  par- 
ticular benefits  to  the  locality  derived  from 
the  improvements  have  been  received  and 
enjoyed.  •  •  •  Local  assessments  can 
only  be  constitutional  when  imposed  to  pay 
for  local  Improvements  clearly  conferring 
special  benefits  on  the  properties  assessed, 
and  to  the  extent  of  those  benefits.  They 
cannot  be  so  Imposed  when  the  improve- 
ment is  either  expressed  or  appears  to  be 
for  gebwal  public  benefit"  The  funda- 
mental idea  of  the  foregoing  decision  was 
that  local  assessments  could  only  be  made 
for  improvements  which  conferred  peculiar 
local  ben^ts,  upon  a  property  which  ad- 
Joined  the  Improvement  and  even  then  It 
could  not  be  made  after  the  property  had 
once  before  been  subjected  to  such  an  assess- 
ment 

In  the  Case  of  Washington  Ave.,  69  Fa.  St. 
352,  an  attempt  was  made,  under  an  act  of 
assembly,  to  impose  the  cost  of  grading  and 
mncadamizing  a  street  extending  several 
miles  into  the  county  from  Pittsburgh,  by  a 
special  tax  of  six  dollars  per  acre  on  prop^iy 
within  half  a  mile  of  the  street  on  ports 
specified;  four  dollars  an  acre,  etc.,  within 
half  a  mUe  on  other  parts;  three  dollars,  etc., 
within  three-quarters  of  a  mile  on  other 
parts.  Mr.  Justice  Agnew,  in  the  course  of 
the  opinion,  said:  "This  case  presents  a  new 
question  upon  the  power  of  taxation, — the  au- 
thority of  the  legislature  to  compel  the  ovm- 
eta  of  farm  lands  lying  within  one  mile 
on  each  side  of  a  public  highway  to  pay 
toe  grading,  macadamizing,  and  improving  it 
by  an  assessment  upon  their  lands  by  the 
acre.  •  •  •  Washington  avenue  Is  but 
seven  miles  in  length,  passing  through  six 
townships  and  part  of  a  seventh;  but  if  this 
mode  of  taxation  to  grade,  macadamize,  and 
Improve  It  can  be  maintained,  the  legisla- 
ture, on  the  same  principle,  can  make  a  turn- 
pike, a  canal,  a  railroad,  or  any  other  high- 
way across  the  state,  and  compel  the  owners 
of  lands  within  one  or  any  number  of  fixed 
miles  to  pay  for  it,  and  can  assess  the  cost 
per  acre,  not  only  at  six  dollars,  four  dollars, 
and  three  dollars  per  acre,  as  in  this  law, 
but  at  sixty,  forty,  thirty,  or  any  number  of 
dollars  necessary  to  buUd  a  highway.  If  this 
be   legitimate  taxation,   It  has  no   bounds. 


•  •  •  Whether  we  view  this  avenue  as  a 
macadamized  highway  seven  miles  long  or 
three  hundred,  the  result  is  the  same  to  those 
along  its  route.  To  charge  its  cost  upon  the 
farms  lying  within  one  mile  on  each  side  at 
a  fixed  s\mi  per  acre  is  so  obviously  onerous 
and  unreasonable,  and  leads  to  such  a  de- 
struction of  private  right,  and  such  unfair- 
ness of  Imposition  for  the  advantage  of  the 
public  at  large,  and  of  indivldualB  who  pay 
nothing,  that  It  cannot  on  any  fair  principle 
of  reasoning,  be  said  to  be  a  valuation  accord- 
ing to  benefits.  In  other  words,  it  cannot 
with  any  degree  of  truth,  be  pronounced  to 
be  a  proper  substitute  for  a  Just  and  impar- 
tial valuation  of  benefits."  In  a  previous  part 
of  the  opinion.  Judge  Agnew  had  reasoned 
vx-on  the  subject  of  the  assessment  for  bene- 
fits, and  had  reached  and  expressed  the  con- 
clusion that  where  It  was  made  upon  the 
property  abutting  on  the  improvem^it  so 
that  benefits  were  directly  conferred  in  the 
way  of  an  enhanced  value  of  the  property, 
it  waB  Justifiable.  He  had  said:  "So  long, 
therefore,  as  a  law  f althfolly  and  reasonably 
provides  for  a  Just  assessment  according  to 
the  benefits  conferred,  and  does  not  imi>ose 
unfair  and  unequal  burdens,  it  cannot  be 
said  to  exceed  the  legislative  power  of  taxa- 
tion, when  exercised  for  proper  objects.  It  is 
on  this  groimd  only  that  assessment  accord- 
ing to  the  frontage  of  proi)erty  on  a  public 
street  to  pay  for  its  op^ilng,  grading,  and 
paring  is  to  be  Justified.  As  a  practical  re- 
sult, in  cities  and  large  towns,  the  per  foot 
front  mode  of  assessment  reaches  a  Just  and 
equal  apportionment  in  most  cases.  Hence, 
this  mode  has  been  deemed  a  reasonable  ex- 
ercise of  the  taxing  power  In  such  places, 
with  a  view  to  tEucation  according  to  the 
braefits  received.  But  it  Is  an  admitted  sub- 
stitute, only  because,  practically,  It  arrives, 
as  nearly  as  human  Judgment  can  ordinarily 
reach,  at  a  reasonable  and  Just  apportion- 
ment of  the  benefits  on  the  abutting  prop- 
erties." 

These  rather  extended  citations  from  the 
opinion  In  the  foregoing  case  have  been  made 
for  the  purpose  of  illustrating  two  proposi- 
tions: (1)  That  we  refused  to  permit  any 
assessment  upon  properties  not  abutting  on 
the  Improvement;  and  (2)  that  In  Justifying 
any  assessment  for  benefits,  it  must  be  con- 
fined to  the  particular  properties  which  do  in 
f&ct  abut  directly  upon  the  line  of  the  im- 
provement Tb&t  is,  that  no  assessment  for 
benefits  can  be  at  all  Justified,  in  a  legal 
sense,  except  upon  those  properties  which  do 
la  point  of  fact  adjoin  directly  upon  the  Im- 
provement whatever  it  may  be,  and  espe- 
cially for  grading  and  paving,  and  that  the 
moment  any  other  method  is  adopted,  so  as 
to  take  in  properties  which  are  not  upon  the 
line  of  the  improvement  the  taxation  by 
way  of  assessment  for  b«iefits  becomes  spe- 
clal  taxation  for  a  general  purpose.  In  which 
all  other  persons  are  as  much  Interested  as 
the  person  assessed.   The  Washington  Ava. 
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Case  is  the  only  one  to  be  found  In  the  Re- 
ports of  our  own  decisions— with  one  apparent 
exception,  which  will  be  noHced  hereafter— in 
which  an  attempt  was  made  to  impose  the 
cost  of  the  Improvement  upon  property  not 
on  the  Une  of  the  improvement.  The  reason- 
ing of  the  opinion  Is  entirely  applicable  to 
the  case  at  bar,  though  it  can  be  greatly 
strengthened  by  addltloDBl  consIderatlonB 
which  have  arisen  since  that  time,  (1871,)  and 
by  numerous  decisions  which  this  coiurt  has 
nmde  since  then.  Some  of  these  will  now 
b«  noticed.  Let  it  be  premised,  however, 
that  the  whole  subject  is  one  of  modem 
origin.  Formerly,  it  was  held  by  the  best 
lawyers  and  judges  that,  as  streets  and  roads 
ai'e  public  highways  for  the  use  of  all  the 
citizens  of  the  commonwealth,  their  improve- 
ment was  a  matter  of  .public  concern,  for 
which  no  one  Individual  could  be  especially 
taxed,  dtha:  directly  or  by  way  of  assess- 
ment. The  older  authorities  are  collected  In 
the  opinion  of  Justice  Sharswood  In  the 
Hammett  Case,  and  they  go  back,  in  the 
state  of  New  York,  to  about  1830,  and  com- 
mence in  onr  own  state  a  few  years  later, 
when,  in  1834,  in  the  case  of  McMasters  v. 
Com.,  8  Watts,  202,  the  constitutionality  of 
an  act  of  our  legislature  passed  April  7, 1832, 
was  challenged  because  It  authc»4zed  an  as- 
sessment for  benefits.  But  our  principal  and 
more  important  decisions  be^n  with  Ham- 
mett V.  Philadelphia,  and  In  those  of  more 
recent  occurrence  a  variety  of  questions  have 
arisen  which  fully  test  the  true  character 
and  the  limitations  of  the  doctrine  much 
more  fully  and  precisely  than  any  of  the 
older  cases. 

The  case  called  Elxteusion  of  Hancock 
St.  18  Pa.  St  26.  was  decided  in  1851,  and 
is  the  one  authority  relied  upon  by  the  ap- 
pellee, in  the  present  contention,  in  sup- 
port of  the  proposition  that  the  assessment 
toe  benefits  may  be  made  upon  property 
not  on  the  line  of  tho  Improvement  It  Is 
the  apparently  exceptional  case  referred  to 
above.  The  act  in  question  was  passed  on 
April  6,  1850,  (P.  L.  388.)  Under  four  of 
its  sections  the  extension  of  Hancock  street, 
IncludlnK  Irwin's  alley,  was  authorized,  and 
the  viewers  were  directed  to  "ascertain  and 
det«-mlne  what  lots  in  the  vicinity  of  the 
said  extension  wiU  probably  be  benefited 
by  the  opening  of  eaid  street,  and  to  divide 
and  apportion  on  equitable  principles  the 
amount  that  each  shall  separately  contrib- 
ute to  defray  the  damages  incurred."  It 
is  impossible  to  tell  whether  the  legislature 
intended  that  properties  away  from  the  line 
of  the  extended  street  were  to  be  assessed 
or  not,  as  the  words,  "in  the  vicinity 
of  said  extension;"  would  certainly  ap- 
ply to  all  properties  along  the  exten- 
sion; but  it  Is  certain  that  no  ex- 
ception filed  raised  the  question  whether, 
as  to  any  properties  which  were  not  on  the 
Une  of  the  extension,  there  was  a  right  of 
assessment   nor    was  that   subject   argued 


by  counsel  or  discussed  In  the  opinion. 
There  was  a  question  raised  as  to  whether 
certain  lots  which  had  been  assessed  were 
in  the  vicinity  of  the  extension,  and  the 
court  held  that  under  so  general  an  ex- 
pression as  that  they  would  not  review  the 
decision  of  the  viewers  that  the  particular 
lots  in  question  were  in  the  vicinity.  The 
opinion  also  exoresses  the  idea  that  the 
openlne  of  Hancock  street  would  be  the 
extension  of  Wood  street  and  therefore  the 
location  of  lots  on  Wood  street  would  be  in 
the  vicinity,  and  that  it  would  be  the  same 
thing  as  to  say  that  "Wood  street  is  in  the 
vicinity  of  Wood  street"  But  the  ccmstl- 
tutional  question  whether  the  act  would  be 
void  as  to  lots  located  away  from  the  line 
of  the  improvement  was  neither  argued  by 
counsel  nor  discussed  or  decided  by  the 
court  Bven  If  the  case  had  decided  that 
lots  away  from  the  line  of  the  improve- 
ment could  be  assessed  for  benefits,  it  would 
have  to  be  regarded  as  practically  overruled 
by  the  later  case  of  Washington  Ave.,  su- 
pra, in  which  that  question  was  met  and 
decided  the  oth»  way.  All  of  our  later 
decisions  are  in  accord  with  Washington 
Avenue.  Thus,  in  the  case  of  Sawmill  Run 
BrldKe,  85  Pa.  St  163,  an  attempt  was  made 
to  collect  the  cost  of  building  a  bridge  over 
Sawmill  run,  within  the  city  of  Pittsburgh, 
by  means  of  assessments  for  benefits  on 
properties  situate  on  streets  in  the  neigh- 
borhood of  the  bridge.  But  this  court  re- 
fused to  sanction  such  assessments,  and 
reversed  the  court  below  for  allowing  it 
to  be  done.  Mr.  Justice  Woodward,  deliv- 
ering the  opinion,  said:  "Can  this  be  called 
a  local  improvement  especially  benefiting 
particular  Individuals,  and  for  which  they 
should  be  comoelled  to  pay?  Sawmill  run 
crosses  a  public  highway  of  the  city.  The 
bridee  over  it  was  built  in  the  line  of  this 
highway.  In  which  every  Inhabitant  of  Pltts- 
burcrh  may  have  some  Interest  and  every 
citizen  of  Allegheny  county  and  of  the  com- 
monwealth is  entitled  to  assert  some  right. 
In  such  an  improvement  surely,  no  citizen 
can  have  exclusively  private  right,  and  he 
can  scarcely  have  any  definable  private 
Interest  The  bridge  was  constructed  to 
serve  an  apparent  and  essential  public  pur- 
pose, and  to  impose  the  cost  of  it  on  in- 
dividuals selected  out  of  the  mass  of  the 
community,  on  any  conceivable  rule  that 
viewers  could  adopt  would  be  the  placing 
of  public  burdens  on  private  shoulders. 
•  •  •  It  would  seem  Impossible,  In  the  very 
nature  of  the  case,  that  anything  like  even 
approximate  accuracy  or  equality  could  hare 
been  attained  in  such  an  assessment  •  •  • 
Unlike  a  sewer,  and  unlike  a  highway  la 
front  of  a  merchant's  store  or  a  tradesman's 
shop,  a  peculiar  local  advantage  derived 
from  the  bridge  would  have  to  be  conJe<*- 
tured  by  the  viewers,  and  the  extent  of 
that  advantage  would  be  the  subject  of 
a  second  guess.    Tlie  uniform   rates   fixed 
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for  all  varletlea  and  classes  of  properties 
on  the  line  of  the  same  street  must  hare 
been  necessarily  tmeaoal,  and  therefore  es- 
sentially unjust  The  construction  of  a 
street  or  a  sewer  improyes  all  the  lots  along 
its  line  In  the  same  way,  and  to  the  same 
proportionate  extent  The  erection  of  a 
brldse  increases  the  facilities  for  travd, 
which  may  materially  and  immediately  im- 
prove the  business  of  a  broker,  a  butcher, 
tbe  proprietor  of  &  hotel,  or  the  Iceeper  of 
a  livery  stable,  without  affecting  in  any 
possible  way  either  the  business  or  the  prop- 
erty of  many  classes  of  mechanics,  la- 
bora's,  and  men  of  business.  Tbe  difficul- 
ties and  eml>arrassment8  Inherently  involved 
in  the  application  to  such  a  subject  of  the 
statutory  pr9Vlsions  regarding  sewers  and 
streets  would  seem  to  be  Insuperable." 
Tbe  foregoing  remarks  are  strictly  appli- 
cable to  the  case  at  bar.  The  property  of 
this  appellant  is  not  situate  on  the  line 
of  Barton  street  a  part  of  which  is  the 
subject  of  the  imnrovement,  but  on  the  line 
of  Forbes  street,  which  runs  in  an  opposite 
direction,  crossing  Barton  street  at  right 
angles.  While  the  grading,  paving,  and 
curbing  of  the  part  of  Barton  street  between 
Fifth  avenne  and  Forbes  street  is,  no  doubt, 
a  benefit  to  the  properties  abutting  upon 
this  improvement  and  is  certainly  a  public 
benefit  to  all  travelers  passing  over  tbe 
street,  it  is  no  special  or  peculiar  benefit  to 
the  properties  on  oOxec  streets.  The  ad- 
vantage, if  any,  wlilch  they  liave  in  conse- 
quence of  tbe  Improvement,  is  only  the  same 
general  and  public  advantage  which  Is  en- 
joyed by  aU  dtizens  of  the  commonwealth 
passing  over  the  Improved  street  But  for 
tliat  kind  of  advantage  or  benefit,  of  course, 
no  assessment  can  be  made.  Any  supposed 
private  advantage  or  benefit  to  properties  on 
other  streets  is  necessarily  only  conjectural 
and  Imaginary,  and  cannot  be  the  subject 
of  an  assessment  Tbe  owners  of  such 
properties  have  nothing  but  a  right  of  pas- 
sage over  the  improvement,  precisely  the 
same  as  all  other  citlsens  have.  These  re- 
marks apply  with  the  same  force  to  all  of 
the  other  appellants  wtiose  properties  are 
on  streets  other  than  the  one  improved. 

In  Appeal  of  Protestant  Orphan  Asylum, 
111  Pa.  St  136,  3  Aa  217,  Mr.  Justice  Gor- 
don said:  "We  can  readily  understand  why 
the  cost  of  constructing  and  maintaining  a 
sewer,  which  Is  designed  for  the  drainage  of 
a  particular  street  or  locality,  and  which 
is  essentially  necessary  for  the  health,  com- 
fort, and  convenience  of  the  inhabitants 
dwelling  along  such  street  or  in  such  locali- 
ty, should  be  assessed  upon  the  property  of 
the  district  thus  benefited,  for  the  improve- 
ment as  well  as  tbe  use  is  local,  and  the 
benefit  to  the  public  is  but  secondary.  So 
with  a  sidewalk,  without  wbJch  a  house  In 
a  town  or  city  cannot  be  said  to  be  finished, 
and  thongh  the  public  has  the  right  of  v»j 
over  it   the  greater  benefit  results   to  tbe 


property  Itself.  But  when  we  "esse  to  a 
street  or  other  highway,  which  Id  primarily 
designed,  not  for  the  use  or  welfare  of  the 
Inhabitants  of  any  particular  locality,  bat 
for  the  publlo  at  large,  the  case  Is  vray  dif- 
ferent It  then  becomes  utterly  unjust  to 
charge  the  cost  of  what  Is  purely  a  publlo 
Improvement  designed  exclusively  for  the 
general  welfare,  upon  the  property  of  a 
few  individuals,  who,  however  tb«y  may  be 
incidentally  benefited,  have  neither  been 
consulted,  nor  their  profit  nor  convenience 
regarded.  Under  such  circumstances,  we 
cannot  agree  to  proceed  a  single  step  l>eyond 
what  is  warranted  by  the  case  of  Hammett 
T.  Phlladelpbia.  There  is  some  show  of 
reason  why  the  original  cost  of  grading  and 
paving  a  street  in  a  populous  municipality 
should  be  charged  upon  the  adjacent  prop- 
erty, for  it  receives  from  the  improvement 
some  benefit  of  a  local  ctiaracter,  but  when 
this  is  done  it  has  fully  paid  for  all  its  lo- 
cal advantages,  and  it  cannot  thereafter  be 
cliarged  for  maintenance  and  repairs."  The 
foregoing  case  arose  under  an  act  passed  in 
1S71  for  the  purpose  of  avoiding  the  effect  of 
the  decision  in  Hammett  v.  Philadelphia.  Tlie 
act  authorized  the  city  councils  of  Pittsburgh, 
whenever  they  desired  to  repave  or  regrade 
a  street,  and  the  cost  of  the  original  grad- 
ing and  paving  was  paid  by  tbe  property 
holders,  to  have  viewers  report  whether  the 
Improvement  was  of  general  or  local  benefit, 
and,  if  It  was  partly  or  in  tbe  whole  local, 
they  should  designate  the  district  to  be  bene- 
ifited,  and  tbe  pr<^)ortlon  to  be  paid  by  the 
district  benefited.  We  held  that  "this  In- 
volved a  principle  of  taxation  that  we  re- 
fused to  acknowledge  in  the  Oases  of  Wash- 
ingrton  Ave.  and  the  Sawmill  Bun  Bridge" 
and  that  "it  is  utterly  viciqus,  and  can  be 
sustained  by  no  antb<»ity."  The  improve- 
ment in  question  was  a  repaying  of  Tenth 
street,  and  under  the  act  of  1871,  if  any 
part  of  the  benefit  was  local,  the  cost  was 
to  be  defrayed  by  an  assessment  upon  such 
properties  as  the  viewers  might  determine 
to  be  benefited  wittiin  a  given  district  bene- 
fited, which  also  was  to  be  prescribed  by 
the  viewers.  Here  is  what  was  said  of  it 
in  tbe  opinion  by  Mr.  Justice  Gordon:  "That 
any  part  of  a  municipality  should  be  arbi- 
trarily set  apart  by  a  board  of  viewers,  and 
specially  taxed  for  an  improvement  wliioh, 
like  Tenth  street  belongs  to  the  whole  of 
it,  Is  a  proposition  Involving  so  gross  a  per- 
version of  constitutional  rig^t  that  it  will 
not  bear  discussion.  The  fourteenth  section 
then  provides  that  tills  'local  assessment' 
shall  be  apporti(wed  among  the  proper^ 
of  the  district  designated  in  proportion  to 
the  benefits  supposed  to  be  confored  by  the 
proposed  improvement  upon  tbe  said  prop- 
erty. Here  we  have  another  step  in  tbe 
direction  of  arbitrary  and  unoonstltatlonal 
taxation.  The  viewers,  without  any  fixed 
rule,  but  according  to  their  own  notions  as 
to  wliat  tbe  ittoperty  owner  ought  to  pay. 
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are  to  apportion  the  tax  as  they  may  think 
IKtqter.  •  •  •  Now,  the  class  of  property 
dealt  with  by  the  act  of  1871  is  real  es- 
tate, but  the  taxation  is  not  uniform  Trithin 
the  city  of  Pittsburgh,  the  taxing  authority, 
but  local  and  special;  some  property  being 
bnrthened  with  the  whole  cost  of  the  re- 
pairs necessary  for  this  public  highway,  and 
the  rest  wholly  exempted."  These  remarks 
are  entirely  pertinent  to  the  facts  of  this 
case.  The  improvement  is  a  grading  and 
paving  of  a  portion  of  a  public  street  The 
street  belongs  to  the  whole  dty,  and  is  a 
part  of  its  system  of  streets  established  for 
the  convenience  and  for  the  use  of  all  th^ 
dtisena,  and  of  all  other  citizens  of  the  com- 
mcAwealth.  This  and  several  of  the  other 
appdiants  have  no  private  Interest  In  the 
street  Itself,  or  In  Its  use.  They  have  only 
the  same  public  Interest  in  the  use  that 
all  other  citizens  have.  Their  iproperties  do 
not  adjoin  or  abut  upon  the  improved  por- 
tion, or  upon  any  other  portion,  of  the  street. 
Up<m  what  principle,  then,  can  they  be  called 
vvon  to  pay  a  special  or  local  tax  for  its 
improvement,  except  upon  the  theory  which 
was  so  emphatically  condemned  and  repudi- 
ated in  the  opinion  last  quoted?  That  it  was 
authorized  by  an  act  of  assembly  goes  for 
nothing,  because  such  acts  are  contrary  to 
the  constitation  and  void,  as  we  there  de- 
cided. That  they  are  in  the  neighborhood  of 
the  improvement,  and  are  therefore  supposed 
to  be  benefited,  and  were  so  found  by  the 
viewers,  is  of  no  consequence,  since  the  same 
consideration  was  entirely  rejected  in  the 
cases  dted,  and  upon  the  soimdest  principles. 
It  is  scarcely  necessary  to  cite  further  au- 
thorities, yet  they  exist  in  abimdance:  In 
Alcorn  v.  City  of  Philadelphia,  112  Pa.  St. 
'484.  4  AtL  185,  it  was  said  by  Mr.  Justice 
Tmnkey:  "It  has  be«Q  settled  that  'assess- 
ments on  property  peculiarly  benefited  by 
local  improvements  are  constitutional;'  that 
the  original  paving  of  a  street  in  a  city  is 
a  local  improvement  almost  exclusively  pe- 
cnliar  to  the  adjoining  properties;  that,  when 
a  street  is  once  opened  and  paved,  all  the 
particular  benefits  to  the  locality  derived 
from  the  Improvement  have  been  received 
and  enjoyed,  and  thereafter  the  repairing  of 
the  street  most  be  done  by  the  municipality. 
*  *  *  The  owner  shall  not  be  charged 
toe  repairing,  repaving,  or  an  Improvement 
of  the  street,  after  it  has  been  duly  paved 
or  macadamlxed,  but  he  is  liable  in  the  first 
Instance  for  the  original  Improvement"  In 
WUlUmsport  City  v.  Beck,  128  Pa.  St  147, 
18  AtL  320,  we  went  one  step  furthw,  and 
held  that  the  cost  of  repaving  a  street  could 
not  be  charged  upon  an  abutting  owner, 
even  where  the  city  had  paid  for  the  cost 
of  the  wiginal  paving,  upon  the  iHrinciple 
that  the  repair  is  a  public  duty  tor  the  gen- 
eral benefit.  We  have  since  applied  the 
same  ruling  in  several  other  cases.  In  Alle- 
gheny City  V.  Western  Pa.  R.  Co.,  138  Pa.  St 
37!^  21  AU.  763,  Mr.  Chief  JusUce  Paxson 
T.28A.no.2— 9 


said:  "The  constitutionality  of  assessments 
for  street  improvements  can  be  sustained 
only  upon  the  ground  that  the  property  as- 
sessed is  benefited  by  the  improvement. 
This  _  is  the  doctrine  of  all  the  authorities. 
*  * '  *  We  are  dealing  with  the  question 
of  special  local  taxation;  of  the  right  of 
municipal  authorities  to  levy  a  tax  upon  A 
which  it  does  not  Impose  upon  B.,  for  the 
reason  that  it  has  done  something  by  which 
the  prop«-ty  of  A.  has  been  specially  bene- 
fited to  the  amount  of  the  tax.  In  the  ab- 
sence of  any  such  benefit,  in  a  case  where 
we  can  declare,  as  a  matter  of  law,  no  such 
benefit  can  arisot  the  legislature  is  power- 
less to  impose  such  a  burden.  It  would 
not  be  a  tax,  in  any  proper  fiense  of  the 
term.  It  would  be  in  the  nature  of  a  forced 
loan,  and  would  practically  amount  to  con- 
flscaUon."  In  Pittsburgh's  Petition,  138  Pa. 
St  401,  21  Aa  757,  750,  761,  our  Brother 
Williams,  on  page  434,  138  Pa.  St,  and  page 
762,  21  AtL,  said:  "The  assessment  of  bene- 
fits is  an  exercise  of  the  taxing  power.  The 
tax  is  defensible  on  the  ground  that  it  rests 
on  an  actual  benefit  conferred  upon  the  par- 
ticular piece  <x  pieces  of  property  on  which 
It  is  levied.  It  is  a  local  tax  resting  on  a 
local  benefit  •  •  •  An  assessment  levied 
in  order  to  cover  all  the  cost  of  a  given  im- 
provement without  regard  to  the  actual 
benefits  conferred  by  it,  is  simply  confiMa- 
tlon.  •  •  •  The  benefits  to  be  assessed 
are  simply  such  as  are  peculiar  to  the  prop- 
erty assessed.  A  mere  general  Increase  in 
the  value  of  property  in  that  part  of  the  city 
is  not  enough.  It  must  relate  to  the  Increase 
that  is  peculiar  to  the  property  liable  to 
assessment,  and  is  due  simply  to  the  im 
provement  proposed." 

All  of  the  foregoing  considerations  have 
controlling  force  in  this  case.  If  there  is 
any  advance  In  the  general  value  of  proi>- 
erty,— a  fact  which  is  neither  found  nor 
proved,— that  is  a  benefit  which  is  common 
to  all  the  neighboring  property,  and  is  not 
peculiar  to  any  one  piece,  and  that  kind  of 
benefit  cannot  be  assessed.  But  a  very 
slight  process  of  reasoning  will  demonstrate 
the  very  great  Injustice  and  oppression  of 
this  species  of  taxation.  The  exceptions  al- 
lege that  the  property  of  the  appellant  has 
already  been  assessed  for  the  grading  and 
paving  done  in  front  of  the  appellant's  projH 
erty;  and  If  another  assessment  for  grading 
and  paving  in  front  of  some  other  person's 
property,  either  on  the  same  or  some  other 
street,  is  allowed,  it  will  be  in  contravention 
of  the  whole  ciurent  of  decisions,  from  Ham- 
mett's  Case  to  the  present  time.  Even  the 
abutting  owner  cannot  be  assessed  twice 
where  the  improvement  Is  directly  In  front 
of  his  proper^.  How,  then,  can  he  be  as- 
sessed twice  when  the  improvement  is  not 
In  front  of  his  property?  What  a  mockery 
of  justice  it  would  be  to  load  up  an  ownei 
with  one  assessment  after  another  because 
the  Improvement  Is  In  front  of  some  other 
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person's  property  somewhere  in  the  neigh- 
borhood, on  the  same  street,  on  several  other 
streets,  on  all  the  streets  which  may  be  In 
fact,  or  which  a  Jury  of  viewers  may  say 
are.  In  the  neighborhood.  If  this  thing  may 
be  done  once  more  than  npon  the  original 
occasion,  it  may  be  done  any  number  of 
times  more.  To-day  the  Improvement  Is 
npon  a  part  of  one  street  "in  the  neighbor- 
hood." To-morrow  it  may  be  upon  another 
part  of  the  same  street,  or  It  may  be  upon 
another  street  which  Is  also  "hi  the  neigh- 
borhood." How  long  will  a  citizen's  prop- 
erty continue  to  be  his,  if  it  may  be  ap- 
propriated time  and  again  in  this  ruthless 
and  despotic  manner?  The  writer  is  most 
earnestly  Impressed  with  the  cotfvlction  that 
such  a  doctrine  cannot  be  tolerated  for  a 
single  moment;  that  It  would  be  destructive 
of  all  values  of  municipal  property;  that  it 
Is  utterly  subversive  of  every  element  of 
fairness  or' Justice  or  common  right;  that  It 
has  never  been  sustained  by  a  solitary  de- 
cision of  this  or  any  other  court  of  last  re- 
sort; that  it  Is  In  violation  of  the  funda- 
mental principle  that  taxation  must  "be  imi- 
form  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying 
the  tax;"  that  it  means  the  appropriation  of 
the  private  property  of  a  few  individuals  to 
discharge  a  XNibllc  burden,  and  that  it  is  in 
fatal  hostility  with  a  long  line  of  onr  own 
decisions,  which  declare  in  the  most  em- 
phatic language  that  the  private  property  of 
citizens  shall  not  be  subjected  more  than 
once  to  assessment  for  benefits  for  a  street 
improvement,  even  when  the  improvement 
is  immediately  in  front  of  the  property.  As 
we  have  repeatedly  decided,  the  doctrine  of 
assessment  for  benefits  to  pay  for  public  Im- 
provements can  only  be  defended  upon  the 
ground  that  the  benefits  are  local,  and  essen- 
tially peculiar  to  the  very  property  assessed, 
and  then  it  can  only  be  done  once.  This 
can  only  be  the  case  when  the  property  as- 
sessed abuts  directly  ui>on  the  line  of  the  im- 
provement Having  their  own  burdens  to 
bear  in  this  respect,  the  owners  cannot  be 
subjected  to  the  discharge  of  similar  bui>- 
dens  upon  other  projjerties,  whether  situate 
on  the  same  street  or  in  the  same  neighbor- 
hood. Said  Agnew,  J.,  In  the  Washington 
Ave.  Case,  speaking  of  the  Hammett  Case: 
"The  majority  opinion  in  that  case  did  not 
then,  and  this  opinion  does  not  now,  dispute 
the  long-recognized  power  of  local  taxation 
for  local  improvements  according  to  the 
benefits  conferred;  but  they  meet  and  di»- 
pute  departures  from  that  power,  which,  if 
recognized,  will  land  in  the  overthrow  of  the 
right  of  private  property.  Laws  which  cast 
the  burthens  of  the  public  on  a  few  individ- 
uals, no  matter  what  the  pretense,  or  how 
seeming  their  analogy  to  constitutional  en- 
actments, are  in  their  essence  despotic  and 
tyrannical,  and  it  becomes  the  judiciary  to 
stand  firmly  by  the  fundamental  law  in  de- 
fense of  those  general,  great,  and  essential 


principles  of  liberty  and  free  government, 
for  the  establishment  and  perpetuation  of 
which  the  ccmstitution  itself  was  cH-dained." 
The  report  of  the  viewers  is  obnoxious  to 
the  decisions  of  this  court  in  the  cases  of 
Travis'  Appeal,  162  Pa.  St  129,  25  AtL  628, 
and  Wilson's  Appeal,  152  Pa.  St  136,  26  AU. 
630.  The  defect  in  this  report  is  precisely 
the  same  as  in  those,  and  it  is  apparent  on 
the  face  of  the  report  While  it  is  true  that 
specific  exceptions  cm  this  very  ground  do 
not  appear  to  have  been  filed  before  the 
viewers,  yet  the  first  assignment  of  error 
raises  the  question  of  the  validity  of  the  de- 
cree; and  as  any  defect  which  api>ear8  on  the 
record,  and  is  fatal  in  its  character,  will  sus- 
tain such  an  asslgnmoit  we  think  the  ques- 
tion is  sufficiently  before  us.  The  decree  of 
the  court  below  is  reversed,  and  the  petition 
of  the  city,  and  all  proceedings  thereunder, 
are  dismissed  and  set  aside,  at  the  cost  of 
the  city. 

MITCHELL,  J.,  (concurring.)  I  concur  in 
this  Judgment  on  the  construction  of  the 
act  of  May  16,  1891;  but,  as  the  constitu- 
tional question  upon  the  power  of  the  legis- 
lature does  not  necessarily  arise,  I  prefer 
not  to  advance  any  opinion  upon  It 


<u»  p>.  St  s» 

In  re  MOREWOOD  AVE. 

Appeal  of  FERGUSON. 

(Supreme  Court  of  Pennsylvania.    Dec.  89, 

1893.) 

MumoiPAL  Corporations — Assessment  for  Pub- 
lic Improvembnts— Kepobt  op  Vibwbrs— Con- 

riRMATIOK. 

1.  Act  May  16,  1891,  {»:ovid!n«  for  the 
completion  of  unauthorized  street  improve-- 
ments,  and  assessment  for  their  cost,  contem- 
plates that  assessments  be  made  on  the  basis 
of  a  quantum  meruit)  and  an  assessment 
based  on  the  contract  price  of  the  worlc,  as 
shown  by  the  city  books,  without  even  a 
finding  that  the  contract  pnce  was  a  fair  one, 
is  erroneous. 

2.  Act  May  16,  1891,  provides  tliat  view- 
ers appointed  to  assess  the  cost  of  street  im- 
provements on  the  property  benefited  shall 
give  notice  of  the  day  on  which  they  shall  file 
their  report  and,  if  exceptions  are  filed  with 
them,  they  must  name  another  and  subse- 
quent day  for  filing  their  report  wd  that  ex- 
ceptions may  be  filed  in  court  20  days  after 
that  day.  HM.  that  the  filing  of  such  re- 
port by  viewers  on  the  first  day  named  by 
them  in  their  notice,  regardless  of  the  fact 
that  exceptions  had  been  filed  thereto,  was 
(Without  authority  of  law,  and  that  it  was  ei^ 
ror  to  confirm  such  report 

Appeal  from  court  of  common  pleas,  Al- 
legheny cotmty. 

Petition  by  the  dty  of  Pittsburgh  for  the 
appointment  of  viewers  to  determine  the 
costs,  damages,  and  expense  of  grading,  pav- 
ing, and  curbing  Barton  street,  from  Fifth 
avenue  to  Forbes  street,  and  assess  the 
costs,  damages,  and  expense  on  the  property 
benefited,  and  to  make  report  thereof  to 
the  court.  Viewers  were  appointed,  and 
their  report  confirmed.     Walton  Ferguson, 
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whose  prop«^  was  assessed  for  benefits 
from  the  ImproyemMit,  appeals.  Reversed. 
The  following  are  the  assignments  of  er- 
ror: "(1)  The  court  below  erred  in  making 
tb^  following  decree:  'And  now,  to  wit, 
October  22,  1S92,  this  cause  having  come 
on  to  be  heard  upon  various  exceptions  filed 
to  the  report  of  the  board  of  viewers,  and 
after  argument  thereon  by  counsel,  and  upon 
due  consideration  thereof,  the  court  overrule 
and  dismiss  all  the  exceptions,  and  hereby 
confirm  the  report  of  the  said  board  of  view- 
ers absolutely,  and  order  and  direct  the 
prothonotary  to  certify  a  copy  of  the  report 
and  this  order  to  the  treasurer  of  the  city 
of  Pittsburgh,  &  be  by  him  proceeded  in 
according  to  law.  By  the  Court'  (2)  The 
court  erred  In  not  setting  aside  the  report 
of  the  board  of  viewers.  (3)  The  court  erred 
in  not  sustaining  the  first  exception  of 
Walton  Ferguson,  to  wit:  That  the  said  re- 
port of  the  board  of  viewers  Is  not  filed  in 
accordance  with  the  requirements  of  the  act 
of  assembly  under  which  the  said  board 
claims  to  act.  In  so  far  as  clause  7  of  section  1 
of  the  act  of  May  16,  1891,  (P.  L.  73,)  requires 
that  where  exceptions  are  filed  to  the  report 
of  the  board  of  viewers  with  the  said  board, 
they  shall  fix  some  subsequent  day  for  tbe 
filing  of  their  repc«t,— that  is,  subsequent  to 
the  day  originally  fixed,— whereas,  in  this 
case,  the  exceptant  avers  that  the  said  re- 
port was  filed  In  this  court  on  the  same 
day  as  that  originally  fixed  and  advertised, 
without  reference  to  the  exceptions  filed  be- 
fore the  said  board  both  by  exceptant  and 
other  parties  In  interest.'  (4)  The  court  erred 
in  overruling  without  investigation  the  sec- 
ond suppleitaentary  exception  of  Walton  Fer- 
guson, which  Is  as  follows:  'The  said  view- 
ers have  assessed  the  properties  abutting 
on  the  said  street  exorbitant  prices  for  tbe 
improvement,  as  foUows:  $3.35  per  square 
yard  for  the  asphaltum;  50c.  per  cubic  yard 
for  the  grading;  87c.  per  lineal  foot  for  the 
curbing,— whereas,  the  same  could  have 
been  furnished  readily,  and  done,  at  $2.90 
per  square  yard  for  asphalt  paving;  35c. 
per  cubic  yard  for  grading;  and,  if  amoimt 
realized  from  sale  of  dirt  were  deducted, 
it  could  have  been  done  for  from  ten  to 
fifteen  cents  per  cubic  yard  for  grading.  As 
for  curbing,  70c.  or  75c.  would  have  been 
a  reasonable  and  fair  charge  per  lineal  foot' 
(5)  The  court  erred  In  dismissing  tbe  plain- 
tiff's petition  for  an  opportunity  to  prove  by 
testimony  that  the  cost  of  the  work  as- 
sessed upon  plaintiff  was  in  excess  of  its 
actual  value." 

John  Wilson,  for  appellant  William  0. 
Moreland  and  Thomas  D.  Carnahan,  for  ap- 
pdlee. 

GRBEN,  J.  As  the  property  of  the  ap- 
pellant In  this  case  abuts  upon  the  line  of 


the  improvement,  it  is  subject  to  an  as 
sessment  for  benefits.  The  validity  of  th<« 
report  of  the  viewers  may  be  considered 
under  the  first  assignment  of  error;  and  as 
the  decisions  of  this  court  in  Travers'  Ap-  • 
peal,  152  Pa.  St  129,  25  AU.  528,  and  Wil- 
son's Appeal,  152  Pa.  St  136,  25  Atl.  530, 
are  fatal  to  tbe  report  as  the  basis  of  any 
decree,  tbe  first  assignment  must  be  sus- 
tained. The  second  assignment  must'  be 
sustained  for  the  same  reason.  We  think, 
also,  that  the  third  assignment  must  be  sus- 
tained. In  this  case,  exceptions  were  filed 
with  the  viewers  before  their  report  was 
presented  to  the  court  The  seventh  clause 
of  the  first  section  of  the  act  of  1891  (P. 
L.  73)*  provides  that  "on  the  day  named, 
it  no  exceptions  are  filed,  or,  if  exceptions 
are  filed,  then  upon  a  subsequent  day  to  be 
named  by  them,  said  viewers  shall  file  their 
report  in  the  proper  court  of  common  pleas, 
and  thereupon  said  court  shall  approve  the 
same  nisi,  and  within  twenty  days  there- 
after any  person  In  Interest  may  file  excep- 
tions to  any  part  or  the  whole  of  said  re- 
port" It  will  be  seen  that  tbe  language  Is 
specific  and  mandatory.  If  exceptions  are 
filed  with  the  viewers,  they  must  name  an- 
other and  subsequent  day  tot  filing  their 
report  in  court,  and  the  parties  have  20 
days  alter  that  time  to  file  their  exceptions 
in  court  The  viewers  did  none  of  this,  but 
proceeded  to  file  their  report  on  the  first  day 
named  by  them  in  their  notice,  to  wit,  July 
13,  1892.  The  report  was  therefore  filed 
without  authority  of  law,  and  the  appellant 
was  deprived  of  the  time  which  the  statute 
gave  him  for  filing 'exceptions  In  court  In 
the  case  of  Western  Pennsylvania  R.  Co. 
V.  City  of  Allegheny,  92  Pa.  St.  100,  we  held 
that  a  city  can  create  a  valid  municipal  lien 
for  Improving  a  street  only  when  the  im- 
provement is  made  in  pursuance  of  law,  and 
the  mode  by  statute  or  ordinance  is  strictly 
followed.  We  made  the  same  ruling  In 
Hershberger  v.  City  of  Pittsburgh,  115  Pa. 
St  78,  8  Atl.  381,  and  we  held  that  the 
property  owner  could  only  be  niadj  subject 
to  a  lien  for  the  Improvement  when  th<> 
power  conferred  on  the  mimlclpal  authori- 
ties has  been  legally  exercised.  We  sustain 
the  first,  second,  and  third  assignments  of 
error,  and  dismiss  the  fourth  and  fifth.  The 
decree  of  the  court  below  is  reversed,  tbe 
report  of  the  viewers  is  set  aside,  at  the 
cost  of  the  appellee,  and  the  record  Is  re- 
mitted for  further  proceedings. 

'  Act  May  16,  1891,  provides  that  viewers 
appointed  to  determine  the  cost  of  improving 
a  street,  and  to  assess  such  costs  on  the 
property  benefited,  shall  give  notice  of  the 
day  on  which  they  shall  file  their  report,  and, 
if  exceptions  are  filed  with  them,  they  mnst 
name  another  and  subsequent  day  for  filing 
their  report  in  court,  and  that  exceptions 
may  be  filed  in  court  20  days  after  tliat  day. 
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In  re  MOREWOOD  AVE. 

Appeal  of  CHIL.DS. 

(Sopreme  Conrt  of  PennsylvanU.    Dec  30, 

1893.) 

Appeal  from  conrt  of  oommoii  jdeaa,  AUe- 
^leny  cooDty. 

Petition  by  the  city  of  Pittsburgh  for  the 
appointment  of  Tiewera  to  determine  the 
eoata,  damagrea,  and  ezpenaea  of  grading,  pav- 
ing, and  curbing  Barton  street  from  Fifth 
aTenne  to  Forbes  street,  and  to  assess  the 
costs,  damages,  and  expenses  on  the  property 
benefited,  and  to  make  report  thereof  to  the 
conrt.  Viewers  were  appointed,  and  their  re- 
port confirmed.  Mrs.  L.  V.  Childs,  whose 
pnHterty  was  assessed  for  benefits  from  the 
improvement,  appeals.     Reversed. 

Dalzdl,  Scott  &  Gordon,  for  appellant 
William  O.  Moreland  and  Thomas  D.  CSar- 
nsban,  for  appellee. 

OBEEN,  J.  This  appellant  was  an  owner 
of  itroperty  on  Barton  street,  bnt  not  along  the 
line  of  the  improvement  between  Fifth  ave- 
nue and  Forbes  street.  The  reasons  stated 
in  the  opinion  in  Appeal  of  Chambers,  2S  All, 
128,  are  as  applicable  in  this  case  as  in  that; 
and  therefore  the  decree  of  the  court  below  is 
reversed,  and  the  i>etition  of  the  city,  and  ail 
proceedings  therennder,  are  dismissed  and  set 
asidsk  at  the  cost  of  uie  dty. 


(in  Pa.  M) 

Id  re  MOREWOOD  AVE. 

Appeal  of  ADAMS. 

(Sopreme  Court  of  Pennsylvania.    Dec.  SO, 

1893.) 

Appeal  from  conrt  of  common  pleas,  Alle- 
gheny county. 

Petition  by  the  city  o(  PIttaburgh  for  the 
appointment  of  viewers  to  determine  the 
costs,  damages,  and  expenses  of  grading,  pav- 
ing, and  cnrbing  Barton  street  from  Fifth 
avenue  to  Forbes  street,  and  to  assess  the 
costs,  damages,  and  expenses  on  the  property 
benefited,  and  to  make  report  thereof  to  the 
court.  Viewers  were  appointed,  and  their  re- 
port confirmed.  Emma  V.  Adams,  whose 
property  was  assessed  for  benefits  from  the 
improvement,  appeals.     Reversed. 

Dalzell,  Scott  &  Gordon,  for  appellant 
William  C.  Moreland  and  Thomas  D.  Car- 
nahan,  for  «ppellee. 

GREEN,  J.  For  the  reasons  stated  in  the 
opinion  just  filed  in  Appeal  of  Chambers,  28 
Atl.  123,  the  decree  of  the  court  below  is  re- 
versed, and  the  petition  of  the  city,  and  all 
proceedings  thereunder,  are  dismissed  and  set 
aside,  at  the  cost  of  the  city. 


(1B»  Pa.  M) 

In  re  MOREWOOD  AVE. 

Appeal  of  McGINLEY. 

(Supreme  Conrt  of  Pennsylvania.    Dec.  80, 

1893.) 

Appeal  from  court  of  common  pleaa,  Alle- 
l^eny  county. 

Petition  by  the  city  of  Pitteburgh  for  the 
appointment  of  viewers  to  determine  the 
coats,  damages,  and  expenses  of  grading,  pav- 
ing, and  curbing  Barton  street  from  Fifth 
avenue  to  Forbes  street,  and  to  assess  the 
costs,  damages,  and  expenses  on  the  property 
benefited,  and  to  make  report  thereof  to  the 


court  Viewers  were  appointed,  and  their  re- 
port confirmed.  John  R.  McGinley,  whose 
property  was  assessed  for  benefits  from  the 
improrement,  appeals.     Reversed. 

Dalzell,  Scott  &  Gordon,  for  appellant 
William  C.  Moreland  and  Thomas  D.  Car- 
nahan,  for  appellee. 

GREEN,  J.  For  the  reasons  stated  in  the 
opinion  just  filed  in  Appeal  of  Chambers,  28 
Atl.  123,  the  decree  of  the  court  below  is  re- 
versed, and  the  petition  of  the  dty,  and  alt 
proceedings  thereunder,  are  dismissed  and  set 
aside,  at  the  coat  of  the  dty. 


(in  Pa.  20> 

In  re  MOREWOOD  AVE. 

Appeal  of  ABBOTT. 

(Supreme  Court  of  Pennsylvania.    Dec.  80, 

1893.) 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Petition  by  the  dty  of  Pittsburgh  for  the 
appointment  of  viewers  to  determine  the 
costs,  damages,  and  expenses  of  grading,  pav- 
ing, and  curbing  Barton  street  from  Fifth 
avenue  to  Forbes  street,  and  to  assess  ,  the 
costs,  damages,  and  expenses  on  the  property 
benefited,  and  to  make  report  thereof  to  the 
court  Viewers  were  appomted,  and  their  re- 
port confirmed.  W.  L.  Abbott,  whose  prop- 
erty was  assessed  for  benefits  from  the  im- 
provement,  appeals.     Reversed. 

Dalzell,  Scott  &  Gordon,  for  appellant 
William  C.  Mordand  and  Thomas  D.  Car- 
nahan,  for  appellee. 

GREEN,  J.  This  ai^ellant  was  an  owner 
of  property  on  Barton  street,  but  not  along 
the  line  of  the  improvement  between  Fifth  a,ve- 
nue  and  Forbes  street  The  reasons  stated 
in  the  oirfnion  in  Appeal  of  Chambers,  28 
Atl.  123,  are  as  applicable  iu  this  case  as  in 
that;  and  therefore  the  decree  of  the  court 
below  is  reversed,  and  the  petition  of  the  city, 
and  all  proceedings  thereunder,  are  dismissed 
and  set  aside,  at  the  cost  of  the  dty. 


(in  Pa.  St  »> 

In  re  MOREWOOD  AVE. 

Appeal  of  FERGUSON. 

(Supreme  Ck>urt  of  Pennsylvania.    Dec.  30, 

1893.) 

Appeal  from  court  of  common  pleas,  AU»- 
gheny  county. 

Petition  by  the  city  of  Pittsburgh  for  the 
appointment  of  viewers  to  determine  the 
costs,  damages,  and  expenses  of  grading,  pav- 
ing, and  curbing  Barton  street  from  Fifth 
avenue  to  Forbes  street,  and  to  assess  the 
damages,  costs,  and  expenses  on  the  property 
benefited,  and  to  make  report  thereof  to  the 
court  Viewers  were  appointed,  and  thdr  re- 
port confirmed.  E.  M.  Ferguson,  whose  prop- 
erty was  assessed  for  benefits  from  the  iin- 
provement,  appeals.     Reversed. 

John  Wilson,  for  appellant  William  C. 
Moreland  and  Thomas  D.  Camahan,  for  ap- 
pdlee. 

GREEN,  J.  This  appellant  is  an  owner 
of  property  on  Barton  street,  bnt  not  along 
the  line  of  the  improvement  between  Fifth  ave- 
nue and  Forbes  street  The  reasons  stated 
in  the  opinion  in  Appeal  of  Chambers,  28  Atl. 
123,  are  as  ajiplicaDle  in  this  case  as  in  that: 
and  therefore  the  decree  of  the  .court  bdow  {• 
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reveraed,  and  the  petition  of  tbe  city,  and  all 
proceedings  tliereonder,  are  diamiased  and  aet 
aiidc^  at  ttie  eoat  of  the  elt7> 


In  re  MORBWOOD  AVE. 

Aweal   of    SCHOONMAKKR. 

(Supreme  Court  of  PennsylTania.    Dee.  80, 

1893.) 

Appeal  from  conrt  of  common  pleai,  Alle- 
ghenr  eoonty. 

Petition  by  the  city  of  Pittsburgh  for  the 
appointment  of  viewers  to  determine  the 
eoata,  damages,  and  expenses  of  grading,  pav- 
ing, and  cnrbing  Barton  street  from  Fifth 
avmne  to  Forbes  street,  and  to  assess  the 
eoata,  damages,  and  expenses  on  the  property 
benefited,  and  to  make  report  thereof  to  the 
eonrt.  viewers  were  appomted,  and  their  re- 
port confirmed.  J.  M.  Schoonmalcer,  whose 
property  was  assessed  for  benefits  from  the 
improvement,    appeals.     Reversed. 

Daiz^,    Scott     &     Gordon,    for    appellant 
William   C.   Moreland   and   Thomas   D.    Car- 
a,  for  appellee. 


ORBEN,  J.  This  appellant  Is  an  owner 
of  property  on  Barton  street,  bat  not  along 
the  line  of  the  improvement  between  Fifth  ave- 
nue and  Forbes  street.  The  reasons  stated 
In  the  opinion  in  the  Appeal  of  Chambers,  28 
AtL  123,  are  as  applicaole  in  this  case  as  in 
fliat;  and  therefore  the  decree  of  the  court 
bdow  is  reversed,  and  the  petition  of  the 
fitjr,  and  all  i>roceedings  thereunder,  are  dis- 
misMd  and  set  aside,  at  the  coat  of  the  city. 


on  Pa.  St.  1S3) 

POWERS  V.  BIiACK  at  aL 
(Supreme  (3oart  of  Pennsylvania.    Dee.  80, 

1898.) 
BsAXt-EaTATa  Bbokbbs  — Fkatis— CknmnivotiTa 

TBUSTS — ACOOUNTIHS. 

1.  Defendant  broicers,  being  aathoriced 
by  plaintiff  to  sell  land  for  $2,000,  intrusted 
tbe  matter  to  O.,  an  employe,  who  persuaded 
one  S.  to  take  the  land  for  82,300,  promis- 
ing that  defendants  would  raise  the  money 
for  him.  Defendants  failed  to  raise  the  mon- 
ey, whereupon  S.  begged  Q.  to  find  some  one 
to  talce  the  contract  off  his  hands,  and  save 
him  the  8100  already  paid  plaintiff.  Defend- 
ants Iiaving  then  disposed  of  part  of  the  land 
to  the  amonnt  of  $600,  H.,  an  employe  of  de- 
fendants, with  knowledge  of  the  facts,  agreed 
to  take  over  the  contract,  S.  to  take  another 
part  of  the  land  for  $600,  counting  in  his  $100 
paid.  Theie  two  sales,  for  $800  eaclt,  amount- 
ed to  half  of  the  land.  Plaintiff,  not  know- 
ing that  H.   was  an  employe  of  defendants, 

fve  him  a  deed,  and  received  from  liim 
300,  less  $200  commissions  to  defendants. 
.  later  sold  the  rest  of  the  land  for  $2,100. 
BM,  tliat  defendants  and  H.  were  guilty  of 
a  legal  fraud  on  plaintiff,  and  must,  as  tms- 
tMs,  account  to  film  tot  the  profits  realized. 

2.  In  such  case  defendanta  could  not  re- 
tain the  oommlsriott  charged  on  the  colorable 
■ale  to  H.,  nor  charge  commissions  on  the 
actual  sale*  made. 

3l  Tbe  fact  tliat  H.  had  a  partner  in  the 
q>M:ulation,  who  furnished  half  the  funds  and 
took  lialf  the  profits,  but  whose  name  was  not 
in  the  deeds,  and  who  was  not  a  party  to  the 
■ait.  would  not  affect  H.'a  and  defendants' 
SablUty  to  account  to  plaintlfl  on  the  whole 
tnmsaction. 

4.  SCaor  defendants  and  H.  were  not 
SiAtT  9t  actual  and  intantional  fiaad.  Our 


should  be  charged  only  with  moncgr  actually 
received,  and  the  actual  value  of  proper^r 
taken  in  exchange,  and  credited  with  all  projh 
er  disbursements  on  account  of  the  land. 

Appeal  from  court  of  common  pleas,  AQa- 
gheny  coimty. 

Action  by  Charles  li.  Powers  against  David 
P.  Black,  Milton  I.  Balrd,  and  J.  Ledlle 
Gloninger,  trading  as  Black  &  Baird,  and 
Galen  C.  Hartman,  for  an  accounting.  Ac- 
counting  decreed,  and  money  judgmeat  there- 
on rendered  for  plaintiff. 

The  facts  found  and  law  declared  below 
are  set  forth  in  the  court's  opinion,  as  fM- 
lows:  "The  defendants  Black  &  Baird  were 
In  1890,  and  are  stUl,  engaged  in  the  business 
of  real-estate  brokers.  About  the  1st  of 
April,  1800,  Mr.  Powers  applied  to  them  to 
place  a  mortgage  upon  his  property  for 
$1,000.  Mr.  Baird  informed  him  that  this 
would  be  difficult  to  do,  but  that  they  might 
be  able  to  sell  it.  He,  according  to  writing 
dated  April  1,  1890,  authorized  them  to  sdl 
the  property  as  a  whole  for  $2,000,  or  In  lots; 
at  an  average  of  $1.'>0.  They  placed  tbe  mat- 
ter in  the  hands  of  one  of  their  employes, 
G.  G.  Smith,  who  procured  as  a  purchaser 
one  W.  B.  Strong.  On  the  23d  of  Jime,  1890, 
Black  &  Baird,  as  agents  of  Powers,  signed 
a  receipt  for  $100,  as  part  of  purchase  mmiey 
for  the  whole  tract,  to  be  conveyed  to  Wm. 
B.  Strong  on  or  before  August  23,  1800,  for 
$2,300,  'all  cash.'  The  sale  was  so  reported 
to  Powers.  The  agreement  of  purchase  by 
Strong  was  not  absolute,  but  was  on  condi- 
tion that  Black  &  Balrd  would  procure  for 
him  $1,500  upon  mortgage  of  this  property 
and  $800  upon  mortgage  of  other  property 
owned  by  him,  and  they  accwdingly  took 
from  him,  on  the  same  day,  an  order  to  place 
these  mortgages.  This  they  were  unable  to 
da  On  July  10.  1880,  Black  &  Balrd,  through 
G.  G.  Smith,  received  from  Wm.  Peterman 
$2S  on  account  of  a  sale  ot  two  of  these 
lots  tot  the  price  of  $600,— $126  on  delivery 
from  W.  B.  Strong  of  the  deed,  August  21. 
1801,  and  $476,  with  Interest,  January  1, 1891, 
to  be  secured  by  bond  and  mortgage.  Tbe 
plaintiff  was  not  Informed  of  the  condltloD 
upon  which  the  sale  to  Strong  was  made, 
nor  of  the  sale  made  on  Strong's  accotmt  to 
Peterman.  He  was  told  that  Strong  was  un- 
able to  comply  with  his  agreement,  but  that 
they  would  try  to  procure  another  purchaser; 
and  was,  about  the  middle  of  August,  told 
that  a  sale  had  been  made  to  Wm.  Hartman, 
upon  the  same  terms  as  that  to  Strong.  The 
fftct  was  that  Hartman  was  employed  In  the 
office  of  Black  &  Baird,  having  charge  of 
their  mortgage  department  .He  had  no 
charge  of  the  sales,  but  had  access  to  their 
sales  books,  and  nndoubtedly  had  foil 
knowledge  of  the  transactions  In  reference  to 
Powers'  property,  having  taken  part  in  the 
attempts  to  place  a  mortgagOuon  It  for  Strong. 
When  it  was  ascertained  that  Strong  could 
not  comply  with  his  contract,  an  arrange- 
ment was  made  by  which    Strong  should 
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transfer  his  agreement  for  purchase  to  Hart- 
man,  his-  agreement  with  Pet^man  for  the 
sale  of  two  lots,  and  that  Strong  shonld  bny 
ten  lots  for  the  sum  of  $600,  all  of  which 
was  done  about  August  21,  1800.  The  deed 
was  then  prepared,  and  presented  to  Powers 
for  execution.  Jt  was  executed  In  presence 
of  Mr.  Gloninger,  one  of  the  firm  of  Black 
A  Baird,  who  attested  it,  and  took  the  ac- 
knowledgment. Powers  was  not  informed  of 
the  arrangement  between  Strong  and  Hart- 
mau.  There  was  no.  real  dispute  as  to  the 
facts  thus  stated.  Powers  claimed  that  he 
was  not  aware  of  the  relation  between  Blat^ 
&  Baird  and  Hartman.  Of  this  there  was 
some  dispute,  but  the  master  foimd  the  fact 
Jn  bis  favor,  and  was  Justified  by  the  evi- 
dence In  so  finding.  There  were  some  mat- 
ters of  fact  in  dispute,  but  they  have  no  spe- 
cial bearing  npon  the  case.  The  master,  in 
an  elaborate  and  well-considered  opinion, 
found  that  the  sale  to  Hartman,  under  the 
circumstances,  constituted  a  legal  fraud  as 
against  Powers,  and  therefore  the  sale  was 
voidable  by  him.  In  this  opinion  we  fully 
concur.  It  is  fully  sustained  by  the  reasoning 
and  authorities  cited  by  the  master.  We  do 
not  think  It  necessary  to  restate  the  reasons 
given  by  the  master,  or  cite  additional  au- 
thorities. Black  &  Baird  c^talnly  failed  in 
their  duty  to  their  client  Even  If  the  sum 
of  $2,000,  mentioned  in  the  authority  to  sell, 
was  a  fixed  price,  and  not  the  minim\mi 
price,  as  alleged  by  Powers,  it  woidd  have 
been  their  duty,  as  his  agents,  to  procure  the 
highest  obtainable  price,  and,  being  author- 
ized to  sell  for  cash,  thetr  right  to  make  a 
conditional  contract  without  his  knowledge 
was  doubtful.  But  when  that  arrangement 
failed,  and  a  new  purchaser  was  presented, 
the  circumstances  were  materially  changed. 
They  had  arranged  for  the  sale  of  about  half 
the  property  for  $1,200,  leaving  the  most 
valuable  part  unsold.  They  could  not,  In  jus- 
tice to  him,  make  a  sole  upon  the  same 
terms,  without  first  Informing  him  of  the 
changed  conditions.  Having  the  opportunity 
to  sell  this  part  at  the  price  offered,  he 
might  have  preferred  to  bold  the  rest  If, 
under  these  circumstances,  they  had  pro- 
cured a  conveyance  to  a  strangef,  It  would 
have  been  in  disregard  of  their  duty.  Being 
made  to  one  of  their  own  employes,  who  had 
knowledge  of  the  business,  it  was  in  clear 
violation  of  the  rights  of  the  owner,  «nd 
voidable  by  him.  They  must  therefore  be 
held  as  trustees,  and,  having  united  in  the 
wrongful  act  must  answer  jointly.  If  the 
property  remained  in  the  control  of  the  par- 
ties, or  either  of  them,  the  appropriate  rem- 
edy would  be  a  reconveyance.  But  it  ap- 
pears that  it  has  all  been  conveyed  to  Inno- 
cent parties,  and  the  only  remedy  is  an 
account  of  the  proceeds  or  value.  The  mas- 
ter, therefore,  proceeded  to  state  an  account. 
Defendants  have  died  no  exception  as  to  his 
right  to  state  an  account,  and  It  is  therefore 
-not  necessary  to  inquire  as  to  bis  power  to 


state  an  account  at  this  stage  of  the  pro- 
ceedings, and  under  his  present  appointm^it, 
especially  as  it  is  deemed  necessary  to  refer 
the  matter  to  him  to  restate  it  under  excep- 
tions filed  to  the  account  as  stated.  The 
master  does  not  find  that  the  defendants 
are  guilty  of  actual  fraud  in  the  transaction. 
On  the  contrary,  the  evidence  shows  that 
Black  &  Baird  received  nothing  out  of  the 
proceeds  except  commissions,  and  had  no 
other  Interest  unless  it  was  to  have  the  $100 
paid  by  Strong,  which,  under  their  agree- 
ment with  him,  they  might  have  been  com- 
pelled to  refund,  and  which  they  bad  paid 
to  Powers,  and  might  not  have  been  able 
to  recover  from  him.  It  is  probable  the  par- 
ties acted  under  the  mistaken  Idea,  expressed 
by  Mr.  Baird,  that,  if  they  secured  to  the 
owner  the  price  which  he  was  willing  to  ac- 
cept, it  did  not  matter  to  whom  the  sale  was 
made;  that,  If  they  chose,  they  could  take 
the  title  to  themselves,  and  reap  all  the  in- 
crease made  by  resale.  However  this  may 
be,  there  was  no  sufficient  evidence  of  actual 
fraud,  and  we  are  of  opinion  that  none  was 
Intended.  The  measure  of  liability  in 'such 
case  would  be  the  value  of  the  property 
when  disposed  of  by  defendants,  and,  in  ab- 
sence of  fraud  or  lax  faith  in  sales,  this 
would  be  ascertained  by  actual  proceeds. 
Greenwoods'  Appeal,  02  Pa.  St  181;  Dll- 
worth's  Appeal,  108  Pa.  St.  9Z  The  defend- 
ants should  therefore  be  charged  with  money 
actually  received,  and  credited  with  all  prop- 
er disbursement  on  account  of  the  property. 
As  a  xwrtion  of  the  property  was  disposed 
of  in  trade,  the  price  would  be  the  actual 
value  of  the  property  received  in  exchange. 
As  to  this,  the  consideration  in  the  deed 
would  be  prima  facie,  but  not  conclusive." 

That  part  of  the  master's  second  report 
which  deals  with  Mr.  S.  H.  McKee  Is  as  fol- 
lows: "At  the  time  that  Hartman  obtained 
the  assignment  from  Strong,  one  S.  H.  Mc- 
Kee acquired  an  equal  Interest  In  the  Powers 
property  with  Hartman.  The  deed  from 
Powers  was  taken  In  Hartman's  name  alone, 
as  a  matter  of  convenience.  Powers  had 
no  knowledge  of  McKee's  Interest.  McKee 
paid  to  Hartman  one-half  of  the  pm-chase 
money,  and  has  received  one-half  the  prc^ts. 
McKee  was  not  and  is  not  In  any  way  con- 
nected with  Black  &  Baird.  The  respondent 
claims  credit  for  the  one-half  of  the  profits 
paid  to  and  received  by  McKee.  McKee  is 
not  a  party  to  this  bill,  and,  of  com-se,  could 
not  be  affected  by  any  finding  or  decree 
made  thereunder.  The  i^espondents  are  held 
as  trustees,  on  account  of  their  wrongful 
acts, — on  account  of  their  obtaining  a  deed 
from  the  complainant  by  means  }f  sup- 
pressing facts  within  their  knowledge  which 
they,  as  complainant's  agents,  were  bound 
In  equity  and  good  faith  to  disclose  to  their 
principal.  Had  the  respondents,  using  the 
same  bad  faith  towards  their  principal,  ob- 
tained a  deed  to  McKee,  because,  perhaps, 
he  was  a  friend  of  theirs,  and  they  desired 
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to  assist  him  towards  making  some  money, 
had  McKee  been  acting  honestly  in  the  trans- 
action, and  realized  for  himself  all  of  the 
profits,  would  the  respondents'  liability  to 
Powers  have  been  any  the  less?  Would  It 
be  an  answer  for  them  to  say,  True,  we  de- 
ceived you,  by  which  you  lost  a  large  amount 
of  money,  but  we  have  not  got  It?'  Could 
they  be  generous  towards  McKee  before  they 
were  Just  to  Powers?  Their  duty  was  to 
Powers,  and  for  their  failure  In  tills  duty 
they  are  held  liable.  The  master  is  of  the 
opinion  tliat  respondents  cannot  shelter 
themselres  behind  McKee." 

A  M.  Brown,  A.  B.  Reid,  and  A.  Y.  D. 
WattersMi,  for  appellants  Black  &  Baird. 
A.  W.  Dnfr,  tac  appellant  Galen  0.  Hart- 
man.    Cha&  li.  Powers,  for  appellee. 

PBR  CURIAM.  Both  reports  of  the  learn- 
ed master,  considered  with  special  refer- 
ence to  the  exceptions  thereto  recited  in  the 
first  12,  together  with  the  fourteenth  to  six- 
teenth 8i)eciflcations,  inclusiTe,  have  satis- 
fied us  that  neither  of  said  15  exceptions 
should  have  been  sustained,  and  hence  there 
was  no  error  in  overruling  them  and  enter- 
ing the  final  decree.  In  view  of  the  estab- 
lished facts,  there  was  no  error  in  decreeing, 
as  complained  of  in  the  thirteenth  specifica- 
tion, "that  in  the  purchase  and  sale  of  the 
complainant's  real  estate  by  Galen  O.  Hart- 
man,  one  of  the  respondents,  as  alleged  in 
the  bill,  and  as  found  by  the  master,  the 
said  Galen  O.  Hartman  and  his  corespond- 
ents. Black  &  Baird,  were  trustees  of  the 
ciHnplalnant,  and,  as  such,  are  accoimtable 
to  him."  The  reference  to  a  master  to  take 
and  state  an  account  of  the  dealings  and 
transactions  of  and  between  the  parties,  etc., 
was  a  necessary  result  of  the  trust  re- 
lation; and  on  tbe  coming  in  of  the  ac- 
count, to  which  there  were  no  valid  ex- 
ceptions, the  final  decree  complained  ot  in 
the  seventeenth  specification  was  rightly 
entered.  The  questions  involved  were  fully 
considered  and  correctly  disposed  of  by  the 
learned  master  and  court  below.  In  view  of 
this,  further  discussiou  of  them  is  unneces- 
sary. Decree  affirmed,  and  appeal  dismissed, 
with  costs  to  be  paid  by  appellants. 


(US  p».  St.  E46) 

BARHIGHT   v.   TAMMANY. 

(Supreme  Court  of  Pennsylvania.    Dec  30, 

1893.) 

1IAI.10IOU8  PRosEctrriojf  —  BuRDBN  or  Pboo»  — 
Probablb  Causb — Ar<vioB  or  Coditrei^ 

1.  Where  one  aocased  of  a.  crime  is  dis- 
charged by  the  examining  magistrate,  and 
sues  the  prosecutor  for  malicious  prosecution, 
the  burden  of  proving  probable  canse  is  on 
defendant. 

2.  That  advice  of  counsel  may  constitute 
a  defense  in  an  action  for  malicious  prosecn- 
tiom,  defendant  must  show  tliat  he  honestly 
followed  advice  given  on  an  honest  and  full 
ptesentation  of  the  facts  as  he  understood 
them. 


Appeal  from  court  of  common  pleas,  Lu- 
zerne county. 

Action  by  Lucinda  Barhight  against  Charles 
W.  Tammany  for  malicious  prosecution. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

G.  L.  Halsey,  for  appellant  Q.  A  Gates, 
for  appellee. 

McCOLLUM,  J.  On  the  SOtb  of  Decembei-, 
1S89,  Charles  W.  Tammany,  appellant,  made 
an  Information  before  an  alderman  of  the 
city  of  Wilkes  Barre,  in  which  he  charged 
Lucinda  Barhight,  appellee,  with  the  lar- 
ceny of  certain  property  belonging  to  him, 
to  wit,  "one  cupboard,  and  about  twenty- 
five  yards  of  carpet,  of  the  value  of  about 
thirty  dollars."  A  warrant  was  issued,  on 
which  the  appellee  was  arrested,  and  brought 
before  the  magistrate,  the  same  day.  As  the 
appelant  was  not  present,  the  hearing  was 
postponed,  and  the  appellee  committed  to 
the  county  prison,  where  she  was  detained 
three  days,  when  she  was  again  brought 
before  the  magistrate,  and,  as  appears  by 
this  record,  was  "discharged  for  want  of 
sufficient  evidence."  The  appellee  then 
brought  this  action  against  the  appelant  tor 
malicious  iwosecution,  and  recovered  a  Judg- 
ment against  him  in  the  court  below  for 
$100,  from  which  be  appealed. 

It  is  not  necessary,  in  this  opinion,  to  refer 
in  detail  to  the  evidence  introduced  by  the 
appellee  to  sustain  her  averment  that  the 
prosecution  against  her  was  instituted  by  the 
appellant  maliciously  and  without  probable 
cause,  or  to  make  a  like  reference  to  the 
evidence  submitted  by  him  in  answer  to 
it.  All  the  specifications  of  error  are  found- 
ed on  the  instructions  to  the  Jury,  and  If 
these  were  adapted  to  the  evidence  in  the 
case,  and  in  accord  with  the  well-settled 
principles  which  govern  actions  of  this  char- 
acter, the  Judgment  must  be  affirmed.  The 
instructions  in  relation  to  the  burden  of 
proof  were  in  harmony  with  these  principles, 
and  such  as  were  demanded  by  the  evidence. 
The  proceedings  before  the  magistrate  cast 
upon  the  appellant  the  burden  of  showing 
probable  cause  for  charging  the  appellee 
with  the  crime  of  larceny,  and  what  was 
said  In  reference  to  this  burden  by  the 
learned  Judge  of  the  court  below  in  his  gen- 
eral charge,  and  his  answers  to  tbe  x>oints 
submitted  to  him,  was  directly  In  Une  with 
the  decisions  of  this  court  When  one  ac- 
cuscu  of  crime  has  be«i  discharged  by  the 
examining  magistrate,  and  brings  an  action 
for  malicious  prosecution  against  the  pros- 
ecutor, the  burden  of  proving  probable  cause 
Is  on  the  defendant  Smith  v.  Ege,  52  Fa.  St 
419;  Orr  v.  Sellw,  1  Penny.  445;  Bemar  v. 
Dunlap,  94  Pa.  St  329.  There  Is  no  sub- 
stantial ground  for  the  complaint  that  the 
charge  was  inadequate  The  principles  gov- 
erning the  action  were  clearly  and  correctly 
stated  in  It  But  the  evidence  submitted  by 
the  appellee  showed  that  the  prosecution  was 
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malicious  and  without  probable  cauee,  while 
the  evidence  submitted  by  the  appellant 
showed  the  existence  of  probable  canse,  and 
the  absence  of  malice  on  his  part  This  con- 
flicting testimony  was  for  the  consideration 
of  the  Jury,  and  what  the  learned  Judge  said 
In  reference  to  It  amounted  to  an  Instruc- 
tion that.  If  the  facta  were  as  claimed  by 
the  appellee,  the  verdict  should  be  In  her 
favor,  and.  If  they  were  as  claimed  by  the 
appellant,  It  should  be  against  her.  This  In- 
struction was  quite  as  Intelligible  to  the  Jury 
as  If  the  learned  Judge  had  said  that  the 
testimony  on  the  part  of  the  appellant 
showed  that  there  was  probable  cause  for, 
and  no  malice  In,  the  prosecution,  or  that 
the  testimony  on  the  part  of  the  appellee 
showed  that  there  was  malice  in  it,  and  a 
want  of  probable  cause  for  it. 

The  instruction  in  relation  to  the  advice 
of  counsel  was  a  lucid  statement  of  the  law 
upon  the  subject  It  was  for  the  Jury  to 
determine  from  the  evidence  whether  the 
appellant  had,  in  good  faith,  laid  before  his 
professional  adviser  all  the  facts  within  his 
knowledge  in  respect  to  the  alleged  appro- 
priation of 'bis  property  by  the  appellee,  and 
whether,  in  prosecuting  her  for  it,  he  hon- 
estly followed  advice  founded  upon  informa- 
tion so  communicated  by  him.  It  was  not 
for  the  court  upon  the  evidence  in  this 
case,  to  say  that  he  had  done  so.  Advice 
80  sought  received,  and  acted  upon  consti- 
tutes a  defense  to  an  action  for  malicious 
prosecution.  It  is  available  when  the  plain- 
tiff has  made  a  prima  facie  showing  of  a 
concurrence  of  malice  and  want  of  probable 
cause  in  the  prosecution,  but  it  Is  an  afSrm- 
atlve  defense,  and  it  lies  on  the  party  who 
sets  it  up  to  establish  it  by  his  own  or  other 
testimony.  Any  evasion  or  concealment  by 
the  prosecutor  in  his  statement  of  the  case 
to  his  counsel,  or  any  falltve  on  his  part  to 
make  a  full  disclosure  of  all  the  facts,  with- 
in his  knowledge,  concerning  It  will  deprive 
him  of  the  protection  which  advice  founded 
upon  an  honest  fab:,  and  full  presentation  of 
the  case  affords.  An  incomplete  and  un- 
fair statement  warrants  an  inference  that 
the  advice  was  sought  as  "a  mere  cover 
for  the  prosecution,"  and  an  opinion  based 
on  such  statement  Is  an  unsatisfactory  reply 
to  evidence  of  malice  and  want  of  probable 
cause.  The'  legal  advice  which  constitutes  a 
defense  to  an  action  for  malicious  prosecu- 
tion must  rest  on  an  honest  and  full  pres- 
entation to  counsel  of  all  the  facts  within 
the  Imowiedge  of  the  prosecutor,  or  which 
he  has  reasonable  ground  for  believing  he 
is  able  to  prove.  In  this  case  the  appellant 
testified  that  the  advice  was  obtained  on 
his  statement  that  the  appellee  had  his  projH 
erty,  and  denied  having  it.  His  counsel  tes- 
tified that  the  appellant  gave  him  to  imder- 
atand  that  she  had  fraudnlently  taken  it, 
£3d  that  his  advice  to  prosecute  for  larceny 
was  based  on  the  theory  that  she  had 
stealthily  possessed  herself  of  the  property. 


and  denied  possession  of  It  The  undisputed 
evidence  was  that  the  appellee  t>ought  the 
property  of  her  daughter,  and  openly  took, 
possession  of  it  In  view  of  this  evidence, 
and  the  further  fact  that  the  conduct  of  the 
appellant  was  at  least  consistent  with  a 
purpose  on  his  part  to  use  criminal  process 
against  the  appellee  as  a  means  of  compel- 
ling payment  of  the  alleged  balance  due  from 
her  daughter  on  the  so-colled  "lease,"  it  was 
certainly  pertinent  for  the  Jury  to  Inquire 
whether  the  advice  was  obtained  upon  a 
truthful  and  fair  statement  of  the  facts  as 
he  understood  them.  The  spedflcations  of 
error 'are  overruled.   Judgment  affirmed. 


(U(  Pa.  St  au) 

WHITM  V.  SCHOOL  DIST.  OP  BRAD- 
DOCK   BOROUGH. 

(Supreme  Court  of  Pennsyivama.    Dec.  30, 
1893.) 

BUILDINO  COMTBAOT  —  OBLAT  IN  FsarOBMANOB — 

Liability— Davaoes. 

1.  'Where  plaintiff  failed  to  erect  a  school- 
honse  in  a  specified  time  aa  agreed,  defend- 
ant's measure  of  damages  is  the  amount  speci- 
fied in  the  building  contract  for  each  day's 
delay. 

2.  Plaintiff  made  every  reasonable  e^ort 
to  perform  a  building  contract  in  the  re- 
quired time,  but  failed  to  do  so  in  some  mi- 
nor particulars.  Defendant  took  possession  of 
the  building  when  completed,  and  used  it  for 
the  intended  piirpose,  for  which  it  was  ade- 
quate. Held,  that  plaintiff  could  recover  the 
contract  price,  less  compensation  to  defendant 
for  the  minor  imperfections  and  omissions. 

3.  Plaintiff  was  not  liable  for  delay  in 
the  completion  of  the  building  where  it  was 
due  to  the  fact  that  defendant's  .  arciiitect 
either  cliaiiged  the  plans  and  specifications, 
or  failed  to  furnish  necessary  lines  and  levels; 
but  was  liable  where  the  delay  resulted  from 
the  condemnation  of  materials  which  he  fur- 
nished, and  on  which  the  ardiitect  was  re- 
quired to  pass  under  the  contract 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Assumpsit  by  D.  M.  White  against  the 
.school  district  of  the  borough  of  Braddock 
for  the  erection  of  a  school  building.  From 
a  Judgment  entered  on  a  verdict  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendant 
appeals.    AflSrmed. 

A.  B.  Stevenson  and  S.  Harv^  Thompson, 
for  appellant  D.  F.  Patterson  and  Boyd 
Gromrlne,  for  appellee. 

PER  CURIAM.  An  examination  of  the 
record  in  this  case  with'  reference  to  the  ques- 
tions presented  for  our  consideration  has 
failed  to  convince  us  that  either  of  the  speci- 
fications of  error  should  be  sustained.  Plain- 
tiff's right  to  recover  depended  on  questions 
of  fact  which  appear  to  have  l>een  properly 
submitted  to  the  Jury,  and  found  In  his 
favor.  The  main  questions  were  whether  he 
substantially  performed  his  contract  with  de- 
fendant within  the  time  and  in  the  mannv 
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required  by  tbe  terms  thereof.  Was  there  a 
£aUnre  by  him  to  perform  in  either  of  these 
respects,  and.  If  so,  was  it  due  to  his  own 
neglect  or  default,  or  to  the  neglect,  default, 
or  improper  interference  of  the  architect? 
If  the  jury  found  there  was  a  failure  to  per- 
form within  the  time  required,  and  the  delay 
was  chargeable  to  plaintiff  himself,  they 
were  Instmcted,  as  requested  In  defendant's 
second  point,  that  the  measure  of  damages 
was  the  $25  per  day  specified  in  the  contract. 
If  they  found  that,  notwithstanding  an  hon- 
est effort  on  his  part  to  perform  his  contract, 
he  failed  to  do  so  in  some  minor  particulars, 
and  the  building  was  accepted  by  the  defend- 
ant in  that  condition,  ihey  were  Instructed  to 
allow  such  reasonable  deductions  as  would 
adequately  compensate  for  such  deficiencies 
in  workmanship  and  materials.  On  this  sub- 
ject the  learned  trial  judge.  In  affirming 
plaintiff's  seventh  point,  charged  thus:  "If  the 
Jury  find,  under  all  the  evidence,  that  the 
plaintiff  made  every  effort  reasonable,  in 
good  faith,  to  perform  his  -contract  fully  and 
within  the  period  given  him  to  perform  it, 
and  that  °the  building  was  completed  and 
taken  possession  of  and  used  for  its  Intended 
purpose,  and  adequately  serves  said  purpose, 
then  the  plaintiff  is  entitled  to  recover  the 
balance  of  the  contract  price,  together  with 
the  amount  admitted  to  be  due  for  the  addi- 
tional work,  less  such  deductions  as  will  com- 
pensate the  defendant  for  any  minor  imper- 
fections and  omissions;  and  If  the  jury  also 
find  that  such  imperfections  and  omissions 
and  the  delay  were  chargeable  to  the  action 
of  the  defendant's  architect,  and  not  to  the 
fault  of  the  plaintiff,  then  no  deduction 
should  be  allowed  on  account  of  them."  In 
same  connection  lie  further  said:  "You  must 
bear  in  mind,  however,  as  to  the  element  of 
delay,  that  it  must  be  chargeable  to  the  ac- 
tion ot  the  architect.  If  he  failed  to  furnish 
the  lines  and  levels,  or  to  do  any  other  act 
which  he  was  required  to  do  under  the  con- 
tract, or  If  he  made  such  changes  in  the 
plans  and  specifications  as  to  cause  delay, 
the  plaintiff  would  not  be  answerable  for 
such  delay;  but  if  the  delay  resulted  from  the 
condemnation,  with  reasonable  promptness, 
of  material  which  the  architect,  under  the 
contract,  was  required  to  pass  upon,  and  the 
necessity  of  procuring  other  material,  such 
delaj  would  not  be  chargeable  to  the  archi- 
tect." These  Instructions,  as  further  ex- 
plained and  enforced  in  other  portions  of  the 
cliarge,  were  not  only  warranted  by  the  tes- 
timony, but  they  were  fuU  and  adequate. 
The  remaining  specifications,  in  which  ref- 
erence is  made  to  that  provision  of  the  con- 
tract which  requires  the  lines  and  levels  to  be 
furnished  on  or  before  the  16th  of  July,  1891, 
do  not  require  discussion.  Neither  of  them  is 
sustained.  The  case  was  carefully  and  ac- 
curately tried,  and  there  appears  to  be  no 
sufficient  reason  for  disturbing  the  judgment. 
Judgment  affirmed. 


(IK  Fa.  St  m) 

In  re  COLBMAN'S  BSTATE3. 

Appeal   of   COMMONWEALTH. 

(Supreme  Court  of  PennsylTania.    Dec.  30, 

1893.) 

Collateral  Inberitaxob  Tax— Fropbktt  Sub- 
ject TO — Assessment. 
1.  Where  the  will  of  a  nonresident  testa- 
tor directs  the  executor  to  sell  the  residue  of 
the  real  estate,  convert  the  same  into  money, 
and  pay  certain  legacies  to  collaterals,  the 
fund  for  distribution,  arising  from  the  sale 
of  testator's  land  in  Pennsylvania,  follows  the 
situs  of  testator's  domicile,  and  is  not  sub- 
ject to  a  collateral  Inheritance  tax  in  Penn- 
sylvania. 

-  2.  The  assessment  of  the  land  of  a  non- 
resident testator,  as  land,  for  a  collateral  in- 
heritance tax,  was  void,  where  testator  willed 
only  the  proceeds  of  a  sale  of  such  land  to 
collaterals. 

Appeal  from  orphans'  court,  Allegheny 
county. 

First  and  partial  accounting  by  the  Safe- 
Deposit  &  Trust  Company,  as  ancillary  ad- 
ministrator c.  t.  a.  of  Julia  C.  Coleman,  de- 
ceased. Certiorari  by  the  commonwealth  to 
review  the  decree  of  the  orphans'  court  that 
the  funds  in  the  hands  of  the  accountant 
for  distribution  are  not  liable  for  a  collatwal 
inheritance  tax.    Affirmed. 

Julia  C.  Coleman  died  domiciled  in  the 
state  of  New  York,  leaving  a  will,  in  which 
she  directed  her  executors  "to  sell  and  con- 
vey all  the  rest,  residue,  and  remainder"  of 
her  real  estate,  and  convert  the  same  into 
money,  and  apply  the  proceeds  arising  there- 
from towards  the  payment  of  certain  legacies 
given  to  collaterals.  Included  in  this  residue 
is  real  estate  situated  in  this  commonwealth, 
part  of  which  these  accountants  have  sold 
under  said  power,  and  the  proceeds  are  here 
for  distribution.  Between  the  dates  of  Julia 
C.  Coleman's  death  and  this  sale,  the  register 
made  an  appraisement  of  the  land  for  the 
purpose  of  collateral  Inheritance  tax,  and 
from  that  appraisement  no  appeal  has  been 
taken.  The  register  now  claims  the  tax  out 
of  this  fund,  and  the  accountant  denies  its 
liability,  because  the  legatees  "acquire  noth- 
ing more  under  the  will  than  a  right  to  re- 
ceive a  sum  of  money  out  of  the  proceeds  of 
sale;  a  mere  chose  in  action;  a  claim  of 
strictly  personal  character." 

The  followihg  are,  respectively,  the  opinion 
and  decree  of  the  orphans'  court,  and  the  as- 
signments of  error: 

"Opinion:  The  'solution  of  the  question 
Involved  in  this  case  turns  mainly  upon  the 
application  of  the  maxim  that  the  situs  of 
personal  property  follows  the  domicile  of 
the  owner.  It  was  said  in  Small's  Estate, 
151  Pa.  St  1,  25  Aa  2S,  that,  as  a  general 
rule,  intangible  personal  property  of  a  non- 
resident, such  as  l>onds,  mortgages,  and  other 
choses  in  action,  Is  governed,  as  to  its  situs, 
by  the  fiction  of  law  above  noticed,  and 
hence  such  property  is  not  subject  to  col- 
lateral inheritance  taxation  under  the  Actn 
of  1887,  because  not  situated  in  this  stale. 
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Some  species  of  personal  property,  It  Is  tme, 
when  used  In  carrying  on  business,  or  for 
other  particular  purposes,  may  have  an  ac- 
tual, as  distinct  from  a  legal  situs,  but  the 
local  character  of  the  use  takes  It  out  of 
the  operation  of  the  rule.  And  of  this 
Small's  Estate  is  itself  a  striking  illustra- 
tion. Not  only  was  the  'thing'  given  em- 
ployed In  a  business  which  waa  by  Its  nature 
localized,  but  the  manifest  intent  of  the 
testator  was  that  it  should  remain  in  this 
state.  The  beg,uest  was  specifically  of  testa- 
tor's interest,  including  'all  the  property, 
real  and  personal,  notes,  stocks,  bonds,  and 
accounts,'  in  a  limited  partnership  organized 
under  the  laws,  and  having  its  principal 
place  of  business  In  this  state.  The  value  of 
the  property  depended  largely  upon  its  con- 
tinuance here.  There  was  no  reason  for  its 
conversion  and  transmission  to  the  testator's 
domicile,  and  it  was  given  to  the  surviving 
partners  as  such  in  specie.  The  facts  plainly 
made  an  exception  to  the  general  rule.  The 
actual  situs  was  here,  and  liability  to  the 
tax  f(dlowed.  It  is  urged  upon  behalf  of 
the  commonwealth  that  this  case  rules  the 
'present.  But  the  facts  differ  in  material 
respects.  The  gift  here  was  of  an  interest  In 
a  fund  whose  distribution  belonged  to  the 
domicile  of  the  donor.  It  was  said  in  Re 
Bittinger's  Estate,  129  Pa.  St  338,  18  Atl. 
132,  that  the  collateral  inheritance  tax  was 
not  a  succession,  but  a  direct  tax  upon  the 
'thing'  given  in  the  hands  of  the  donees. 
What  was  the  'thing'  given  to  these  legatees? 
The  answer  is  In  Miller  v.  C!om.,  Ill  Pa.  St 
321,  2  AtL  492,  in  which  it  was  held  that, 
where  a  testator  domiciled  in  this  state 
orders  land  situated  without  to  be  sold  to 
pay  pecuniary  legacies,  these  legacies  will 
pass  to  the  legatees  as  money,  subject  to  the 
domiciliary  law,  and,  consequently,  to  the 
collateral  inheritance  tax  'Under  aU  the  de- 
cisions it  cannot  be  questioned,'  suld  the 
court,  'that  the  third  clause  of  [sale  under 
the]  will  operated  a  conversion  of  the  re- 
siduary real  estate  into  personalty,  efficacious 
from  the  moment  of  testator's  death.  •  •  ♦ 
Had  there  been  a  mere  direction  to  sell,  as 
was  the  case  in  Drayton's  Appeal,  61  Pa.  St 
172,  we  should  hare  felt  bound  to  hold  there 
wan  no  conversion,  and  that,  as  the  land 
was  situated  in  another  state,  it  would  not 
be  subject  to  collateral  inheritance  tax.'  The 
facts  here  are  precisely  similar,  and  should 
work  the  same  result  The  thing  given  was 
not  land,  but  an  interest  in  its  proceeds. 
If  bonds,  notes,  stocks,  and  mortgages  be 
Intangible  personal  property,  surely  this 
Is.  The  administration  here  being  ancillary, 
the  legatees  have  no  status.  Local  debts  and 
expenses  having  been  paid,  it  is  the  sole 
duty  of  the  administrator  to  transmit  the  bal- 
ance to  the  domicile  for  administration.  The 
collateral  tax  is  Imposed  only  <m  what  re- 
mains for  distribution  after  all  the  expenses 
of  administration,  debts,  and  rightful  claims 
of  third  parties,  domestic  as  well  as  foreign. 


have  been  paid  or  provided  for;  It  is  only 
the  net  balance  that  Is  liable.  How,  then, 
is  it  possible  to  Impose  a  tax  on  this  fund 
when  it  has  never  been  asc^talned  Judicially 
how  much,  or  whether  any  of  It  will  go  to 
the  collateral  legatees?  Who  can  tell  how 
much  of  the  fund  may  be  successfully  claim- 
ed by  creditors  and  others  as  against  the 
legatees?  The  court  of  the  domicile  Is  the 
only  tribunal  that  can  determine  how  much 
will  ultimately  go  to  them.  Orcutt's  Appeal, 
97  Pa.  St  179.  Suppose  the  whole  of  the 
fund  should  be  required  for  the  payment 
of  claims  of  domiciliary  creditors;  a  tax 
imposed  here  now  would  be  upon  a  class  not 
within  the  purview  of  our  law,  and  unjust 
Suppose  the  legatees  should  be  entitled  to 
receive  only  part  of  the  fund  upon  which 
the  tax  is  imposed  here;  the  expense  of  re- 
covering the  excess  would  be  a  burden.  So, 
too,  the  imposition  of  a  tax  here  would  re- 
sult In  the  hardship  of  a.  double  tax.  It  la 
appar^it,  therefore,  that  the  imposition  of 
a  tax  on  the  fund  here  would  not  Only  be 
unwarranted  by  the  act  of  1887,  but  would 
work  injustice  to  these  beneficial  parties. 
But,  In  addition  to  these  reasons,  there  is  a 
question  of  public  policy  Involved  which  is 
worthy  of  consideration.  The  rule  that  per- 
sonal property  follows  the  domicile  of  the 
owner  is  internationally  recognized  and  ob- 
served, as  being  founded  in  convenience, 
(2  Williams,  Ex'rs,  1515,)  and  a  disregard  of 
It  here  may  react  to  the  prejudice  of  our  own 
citizens.  The  gift  to  these  collaterals,  being, 
then,  manifestly  an  Interest  in  intangible 
personal  property,  is  governed  by  the  domi- 
ciliary law,  and  consequently  cannot  be  tax- 
ed for  collateral  inheritance  in  this  state. 
Miller  V.  Com.,  supra.  It  has  been  suggested 
that  a  result  teom  the  rule  here  indicated  will 
lead  foreign  testators  to  order  the  sale  of 
their  lands  located  here  with  a  view  to 
avoid  liability  for  payment  of  collateral  In- 
heritance tax.  But  Miller  v.  Com.,  supra, 
will  obviously  have  the  same  effect  on 
testators  domiciled  here,  and  the  one  class 
will  practically  equalize  the  other,  and  the 
state  lose  nothing.  It  also  follows  logically 
that  the  assessment  of  the  land  owned  by 
the  testator  as  land,  by  the  register,  was 
vrtthout  authority  of  law.  It  was  not  given 
to  these  collaterals,  and  the  assessment  was 
therefore  void. 

"Decree:  And  now,  to  wit,  December 
15,  1892,  this  matter  came  on  for  hearing, 
audit,  and  distribution  at  this  term,  and 
testimony  taken;  and  thereupon,  upon  con- 
sideration thereof,  it  Is  ordered,  adjudged, 
and  decreed  that  the  fund  in  hands  of  ac- 
countant, viz.  $5,908.07  cash,  be  paid  in  ac- 
cordance with  the  schedule  of  dlstributicHi 
hereto  attached  and  made  part  hereof,  unless 
an  appeal  be  taken  herefrom  within  twenty 
days." 

^  Assignments  of  error:  "(1)  The  court  erred 
in  holding  that  the  lands  of  testatrix  in  Penn- 
sylvania were  not  subject  to  collateral  In- 
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baitance  tax.  (2)  The  court  erred  In  not 
holding  that  the  lands  having  been  duly  ap- 
praised and  tax  assessed,  and  no  appeal 
taken  within  thirty  days,  the  liability  to  tax 
became  fixed  and  conclusive.  (3)  The  court 
erred  In  not  distributing  to  the  common- 
wealth the  amount  of  collateral  tax  as- 
sessed, with  interest  thereon,  from  death  of 
decedent,  at  twelve  per  cent." 

W.  U.  Hensel,  Atty.  Gen.,  and  R.  B.  Petty, 
for  the  Commonwealth.  Lazear  &  Orr  and 
H.  A.  Miller,  for  appellees. 

PER  CURIAM.  We  have  fully  considered 
this  case  with  special  reference  to  the  sev- 
eral  specifications  relied  on  by  the  appellant, 
and  are  satisfied  that  there  Is  no  error  In 
the  decree,  or  In  the  legal  conclusions  ui>on 
which  it  is  based.  All  that  can  be  profitably 
said  on  the  questions  involved  will  be  foimd 
In  the  (dear  and  convincing  opinion  of  the 
learned  Judge  of  the  orphans'  court.  For 
reasons  therein  given,  the  decree  should  be 
affirmed. 

Decree  afiBrmed,  and  appeal  dismissed,  with 
costs  to  be  paid  by  the  appellant. 


(1£(  Pa.  Bt  267) 
GSOHWBND   T.    BOROUGH   OF   MILL- 
VALE. 
(Supreme  Court  of  Pennsylvania.    Dec  80, 
1893.) 
AonoN  ASAiNST  BoROOGB— Defective  SroswAuc. 
In   an    action    against    a    borongh    for 
personal    Injuries,    where   there   was   evidence 
that  defendant  was  negligent  in  i)ermitting  a 
dangerous  hole  to  remain  in  a  sidewalk,  Uito 
which    plaintiff    accidentally    steroed    in    the 
nighttime,   the   conrt   prc^eriy   refused    to   di- 
rect judgment  for  defendant. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  F.  H.  Collier,  Judge. 

Action  by  Charles  Gschwend  against  the 
borough  of  Millvale  for  personal  injuries  re- 
ceived from  a  defective  sidewalli.  Judg- 
ment toe  plaintiff,  and  defendant  appeals. 
Affirmed. 

R.  H.  Jackson,  .  for  appellant  James 
Bredin,  for  appellee. 

PER  CURIAM.  The  only  subjects  of 
complaint  in  this  case  are  the  answers  of 
the  learned  trial  judge  refusing  defendant's 
sixth  and  seventh  points,  viz:  (a)  "There  is 
no  sufficient  proof  that  the  injuries  com- 
plained of  *  *  *  were  caused  by  the  neg- 
ligence of  the  defendant;"  and,  (b)  "under 
all  the  eTidmce,  •  •  •  the  verdict  should 
be  for  the  defendant."  In  view  of  the  testl- 
naony  tending  to  prove  that  the  borough  au- 
thorities were  guilty  of  ne^igence,  in  that 
they  permitted  to  remain,  in  the  public  side- 
walk, a  dangerous  depression  or  "hole,"  in- 
to which  tha  plaintiff,  in  the  nighttime, 
accidentally  stepped,  and  thereby  sustained 
a  severe  and  probably  permanent  injury,  it 
would  have  been  error  to  have  withdrawn 


the  case  firom  the  jury  by  affirming  either 
of  said  points.  Without  undertaking  to 
summarize  the  testimony  showing  the  dan- 
gerous condition  of  said  sidewalk,  particu- 
larly in  the  nighttime,  the  nature  and  ex- 
tent of  plalntift's  Injury,  etc.,  it  was  clearly 
sufficient  to  carry  the  case  to  the  Jury  on 
the  main  questions  of  defendant's  alleged 
negligence  and  plaintiff's  resultant  damages. 
Upon  all  the  testimony,  and  with  full  and 
adequate  instructions  as  to  the  duty  of  the 
defendant  as  well  as  the  plaintiff  himself, 
the  oase  was  fairly  submitted  to  the  Jury, 
and,  in  the  absence  of  any  apparent  error  to 
the  prejudice  of  the  defendant,  the  judgment 
entered  on  the  verdict  should  not  be  dis- 
turbed.   Judgment  affirmed. 


(158  Pa.  St  MS) 

In  ro  RALSTON'S  ESTATE. 

Appeal  of  JOHNSTON. 

(Supreme  Court  of  Pennsylvania.    Dec.  80, 

1893.) 

Res  Jcdicata— EjXbcdtors  —  Accept ancs  or  Or- 
ricB. 

1.  Where  the  court  of  common  pleas,  on 
discharging  a  rule  granted  to  a  creditor  of'  an 
estate  to  show  cause  why  a  judgment  in  fa- 
vor of  another  creditor  against  the  adminis- 
trator of  the  estate  should  not  be  opened, 
holds  that  there  is  nothing  to  justify  a  find- 
ing of  fraud  or  collusion,  this  point  is  res 
judicata  on  proceedings  in  the  orphans'  court 
to  distribute  the  estate. 

2.  Where  one  named  as  ezecntor  in  a 
will  does  notliing  in  regard  to  the  estate,  but 
together  with  the  other  sons  of  testator,  pays 
his  funeral  expenses  from  their  own  funds, 
and  remains  inactive  till  cited  to  to  show 
canse  why  letters  of  administration  should  not 
be  issued,  when  he  renounces,  he  will  not  be 
held  to  have  accepted,  or  to  be  charged  with 
any  of  the  duties  of,  the  oflice  of  the  execu- 
tor, and  may  therefore,  like  any  one  else,  pur- 
chase a  claim  against  the  estate,  and  liave  it 
allowed. 

Appeal  from  tM-phans'  court,  Armstrong 
county. 

Proceedings  for  the  settlement  of  the  es- 
tate of  John  Ralston,  deceased.  From  a  de- 
cree of  the  orphans'  court  overruling  excep- 
tions of  John  Johnston  to  the  report  of  the 
auditor  distributing  the  estate,  and  allow- 
ing a  judgment  in  favor  of  John  Blaney,  to 
the  use  of  William  Ralston,  Johnston  appeals. 
Affirmed. 

William  Ralston  and  his  brothers  were 
named  as  executors  in  the  will  of  their  father, 
but  on  being  cited  in,  four  years  after  tes- 
tator's death,  to  show  cause  why  letters  of 
administration  should  not  be  Issued,  they  re- 
nounced, and  D.  W.  Hawk  was  appointed 
administrator.  Various  judgments  were  re- 
covered against  him  in  the  common  pleas 
court— one  in  favor  of  John  Johnston,  and 
another  in  favor  of  John  Bhihey,  to  the  nse 
of  William  Ralston,  on  a  claim  bought  by 
Ralston  of  Blaney.  A  rule  granted  to  John- 
ston, to  show  cause  why  the  Blaney  Judg- 
ment should  not  be  opened,  was  discharged 
after  hearing. 
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S.  B.  Schoyer  and  W.  D.  Patton,  for  ajh 
p^ant     M.  F.  Leason,  for  app^ee. 

mItOHEUj,  J.  The  Judgment  In  favor  9t 
Blaney,  to  use,  etc.,  was  not  confessed  by 
Hawk,  administrator,  defendant,  until  after 
appellant's  judgment— a  test  case  upon  a 
claim  exactly  similar— had  been  affirmed  by 
this  court  6  AtL  725.  Presumably,  there- 
fore, there  was  no  defense,  and  the  learned 
judge  of  the  common  pleas  so  held  In  dls- 
clmrging  the  rule  to  open  it.  He  also  held 
that  there  was  nothing  in  the  evidence  to 
justify  a  iinding  of  fraud  or  collusion.  This 
point,  therefore,  was  res  adjudicata  between 
the  present  parties,  and  tlie  only  matter  left 
open  in  the  orphans'  court  was  the  alleged 
trust  relation  of  William  Ralston  to  the  es- 
tate. A  trusteeship,  whether  as  executor  or 
otherwise,  cannot  be  imposed  upon  any  par- 
ty except  by  bis  consent,  or  as  a  conse- 
quence of'  his  own  acts.  It  is  tme,  the  law 
presumes  that  this  office,  like  any  other  gift, 
is  beneficial,  and  that  it  will  therefore  be 
accepted;  but  the  decision  rests  with  the 
donee,  and,  if  he  refuses,  the  presumption 
goes  for  nothing.  The  cases  like  Shoen- 
berger's  Ex'rs  v.  Institution,  28  Pa.  St  459, 
where  notice  to  one  named  as  executor,  but 
who  subsequently  renounced,  was  held  suffi- 
cient to  bind  the  estate,  rest  on  the  ground 
that,  as  the  party  named  can  alone  determine 
his  acceptance  or  refusal,  other  parties,  up- 
on whom  Is  a  necessity  of  present  action, 
may  proceed  on  the  presumption  that  he  will 
accept,  .and  theh:  action  is  valid  until  be 
actually  renoimces,  or  they  have  notice  that 
he  will  not  accept.  The  appointment  as  ex- 
ecutors, says  Lowrle,  J.,  "avails  to  make 
them  representatives  of  the  estate,  so  far  as 
rdates  to  acts  in  which  they  are  merely  pas- 
sive, such  as  receiving  notice  of  the  dishonor 
of  a  note.  *  •  *  He  who  Is  bound  to 
give  such  notice  is  not  in  fault  In  giving  It 
to  one  who  is  thus  potentially  an  executor." 
But  neltha:  this  nor  any  other  case  that  we 
have  met  with  supports  the  Inference  that 
a  hnan  can  be  charged  with  any  duty  as  ex- 
ecutor without  his  own  consent,  or  such  acta 
ns  the  law  regards  as  sufficient  evidence  of 
acceptance  of  the  trust  Delay  and  inaction, 
so  far  from  raising  a  presumption  of  accept- 
ance, are  generally  treated  as  evidence  of  re- 
fusal, (7  Amer.  &  Eng.  Enc.  Law,  200;)  and 
though  there  are.  In  this  state,  many  ex- 
pressions that  the  refusal  must  be  In  writ- 
ing and  of  record,  (Com.  v.  Kateer,  16  Serg. 
&  R.  418;  Heron  v.  Hoffner,  3  Rawle,  398; 
Miller  r.  Meetch,  8  Pa.  St  420;  Bowman's 
Appeal,  62  Pa.  St  169,)  yet  that  point  was  not 
probably  meant  to  be  decided  as  broadly  as 
the  expressions,  apart  from  the  circumstan- 
ces of  the  particular  cases,  would  seem  to 
imply.  Even  If  such  be  the  fixed  rule,  how- 
ever, the  time  when  It  becomes  imperative 
for  the  executor  named  to  accept  or  renounce 
iB  when  be  is  cited  to  do  so,  and  mere  inac- 
tion and  delay,  unaccompanied  by  any  acts 


of  intermeddling  with  the  estate,  cannot 
amount  to  an  acceptance  against  his  consent 
The  single  act  that  la  proved  In  this  case, 
besides  the  delay,  is  the  payment  by  the  sons. 
Including  William,  of  the  father's  funeral 
expenses;  but,  as  reported  by  the  auditor, 
the  evidence  was  that  this  was  not  done  with 
the  funds  of  the  estal^,  or  by  the  sons  as 
executors,  but  as  a  matter  of  filial  affection 
arid  duty.  We  agree  with  the  audltw  and 
the  learned  court  bdow  that  such  payment, 
"and  mere  quiescence  for  a  long  p^od  of 
time,  when  th«:e  was  apparently  no  estate 
to  settle,  do  not  amount  to  an  acceptance." 
The  stress  of  appellant's  argument  is  that, 
by  such  quiescence,  William  allowed  his 
brother  to  go  on  and  finally  wreck  the  busi- 
ness of  the  bank  at  Falrvlew,  whereas,  tf  he 
had  compelled  the  winding  up  of  that  busi- 
ness while  It  was  still  solvent,  the  appellant's 
debt  would  have  paid  In  fnU.  But  William, 
not  having  accepted  the  executen'shlp^  had 
no  duties  towards  the  appellant  or  any  other 
creditor.  His  sole  relation  to  the  estate  was 
that  of  a  legatee,  and  as  such,  while  he  had 
the  right  to  cite  his  brotha:,  the  surviving 
partner  in  the  banking  business,  to  account, 
yet  he  was  not  bound  to  do  so.  He  could 
do  so  or  not,  as  he  chose,  and  the  incidental 
effect  of  his  action  or  nonaction  on  the  assets 
available  to  other  creditors  when  settlement 
was  finally  demanded  made  no  change  in 
his  rights.  The  fact  seems  very  clearly  to 
be  that  all  parties  concerned— William,  the 
appellant  and  the  other  depoBlt(»:s— regarded 
the  business  of  Ralston,  McQualde  &  Co.  as 
perfectly  solvent,  and  safe  in  the  hands  of 
the  surviving  partner,  and  the  good  faith 
of  wniiam  is  evidenced  by  the  fact  that  the 
same  confidence  which  lost  the  appellant 
his  debt  lost  William  his  share  of  his  father's 
estate.  The  loss  becoming  imminent,  Wil- 
liam, by  the  advice.  If  not  at  the  suggestion, 
of  his  counsel,  Gilpin,  sought  to  recoup  him- 
self to  some  extent  by  the  purchase  of  the 
Blaney  claim  at  a  discount  That  he  could 
not  do  this,  if  he  was  a  trustee,  follows  from 
the  case  of  Heager's  Ex'rs,  16  Serg.  &  R. 
65,  and  is  clear  upon  genoral  principles;  but 
as  the  proof  of  the  trust  relation  entirely 
falls,  there  is  no  good  reason,  as  the  learned 
auditor  well  reports,  why  William  should 
not  have  the  same  rights  as  others  to  buy 
up  claims,  and  make  a  profit  out  of  them 
if  he  could.    Judgment  affirmed. 


0S»  Pa.  St  360) 
BERNHARDT    v.    WESTERN    PENNSYL- 
VANIA B.  CO. 

(Supreme  Court  of  Pennsylvania.    Dec  30, 

1898.) 

CARRtERs— Injuries  to  Passkngers  —  AuoaTrao 

FKOM  TraIK  —  PRB8D1IPTI0W  Ot  NkQUOBNGB  — 

Nonsuit. 

1,  Where  a  passenger  alighting  from  a 
train  steps  upon  a  bung  from  a  keg  lying  on 
the  platform,  and  sprains  her  ankle,  no  pre- 
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sumption    of   negligence    on    the   part    oJC    the 
companr  arises. 

2.  In  an  action  for  damages,  in  the  ab- 
sence of  any  evidence  as  to  how  the  bnng 
came  there,  and  how  long  it  had  been  there, 
the  court  properly  granted  a  nonsuit. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;    W.  0.  -Porter,  Judge. 

Action  by  Annie  Bernhardt  against  the 
Western  Pennsylvania  Railroad  Company 
for  p»8onal  injuries  reoeired  'while  alighting 
from  one  of  defendant's  trains.  A  com- 
pulsory nonsuit  was  ordered,  and  plaintiflT 
appeals.     Affirmed. 

Samuel  McClay  and  M.  A.  Woodward,  for 
appellant.  William  Scott  and  George  B. 
<3<OTdon,  for  appellee. 

THOMPSON,  J.  The  appellant,  resting 
the  stress  of  h&e  argument  upon  a  presump- 
tion of  negligence,  seeks  to  convict  the 
learned  trial  Judge  of  error  for  entering  a 
compulsory  nonsuit.  Without  doubt,  when 
an  Injury  is  the  result  of  defective  or  tmsafe 
madilnery  or  the  appliances  of  transporta- 
tion, or  an  improper  conduct  of  the  business, 
-a  presumption  of  negligence  arises,  because, 
when  the  accident  la  connected  with  them, 
the  presumption  of  negligence  places  upon 
them  the  stamp  of  defect,  insecurity,  or  mis- 
conduct, and  when  so  connected,  from  the 
nature  of  the  carrier's  business,  necessarily 
carrying  with  It  an  almost  exclusive  knowl- 
edge of  the  cause  of  it,  the  presumption 
casts  upon  It  the  duty  of  removing  such  Im- 
press. In  the  present  case,  as  the  cause  of 
the  accident  was  disconnected  with  the  ap- 
pliances or  means  of  transportation,  or  the 
misconduct  of  employes,  this  presumption 
necessarily  has  no  foundation.  The  appel- 
lant, in  her  statement,  avers  that  the  appel- 
lee was  possessed,  in  the  city  of  Allegheny, 
of  a  station  bouse.  In  which  passengers  car- 
ried by  it  alighted;  "that  it  was  the  duty  of 
the  said  raJiroad  company,  at  all  times,  to 
keep  the  floors  or  walks  of  said  station  free 
from  all  obstructions  likdy  to  result  in  in- 
jury, so  that  all  i)ersons  having  occasion  to 
go  or  return  from  trains,  or  get  on  or  alight 
thwefrom,  might  do  so  with  safety."  She 
then  avers  that,  in  alighting  from  a  train, 
she  stepped  upon  a  stick,  or  bung  of  a  keg, 
and  in  ccmseQueuce  of  which  her  ankle  was 
grained  and  seriously  injured.  This  aver- 
ment was  not  that  the  platform  was  improp- 
erly or  negligently  constructed,  but  that  the 
appellee  was  guilty  of  negligence  in  permit- 
ting to  remain  an  obstruction  which  was 
likely  to  cause  Injury.  Assuredly,  it  cannot 
be  maintained  that  a  small  piece  of  wood,— 
a  bun^  of  a  barrel,— probably  accidentally 
dropped  upon  the  floor  of  the  station,  was 
such  an  obstruction  as  would  be  likely  to 
produce  injury.  It  was  neither  an  obstruc- 
tion, nor  was  it  likely  to  cause  injury,  and 
to  predicate  negligence  from  a  failure  to  re- 
move it,  because  it  might  possibly  have  re> 
tnained   where  it  fell  the  few  minutes  re- 


quired for  five  or  six  passengers  to  aDght 
from .  the  train,  would  be  to  exact  a  degree 
of  care  from  the  appellee  much  beyond  any 
recognized  standard.  She  says  that  in  alight- 
ing she  stepped  upon  something,  and  did  not 
know  what  it  was;  that  ber  foot  gave  a 
twist,  and  she  was  injured;  that  the  piece 
of  wood  was  as  long  as  her  finger,  some- 
thing like  a  broom  handle.  Her  other  and 
remaining  witness  said  that,  after  she 
stepped  down,  he  saw  a  wooden  stopper 
about  two  and  a  ^alf  inches  or  two  Inches 
in  circumference,  and  between  an  inch  and 
one  half  and  two  inches  in  length.  It  Is 
clear  that  a  piece  of  wood  two-thirds  of  an 
inch  In  diameter,  and  two  inches  in  length, 
cannot  be  regarded  as  "an  obstruction  likely 
to  cause  injury,"  and.  If  so,  a  failure  to  re- 
move it  promptly-  cannot  be  pronounced  a 
neglect  of  duty.  Under  such  circumstances, 
with  the  platform  perfectly  constructed,  care 
of  it  almost  microscopic  in  cliaracter  is  not 
demanded  or  required. 

But  it  is  contended  that  the  injury  oc- 
curred, and  therefore  the  presumption  of 
negligence  as  a  consequence  must  prevail  un- 
til rebutted;  in  other  words,  that,  although 
the  proofs  clearly  establish  the'  fact  that 
there  was  no  negligence,  such  fact  is  to  be 
negatived  by  a  presumption.  A  presump- 
tion of  death  might  possibly  arise  from  pro- 
longed, unexplained,  and  unaccotmted  ab- 
sence beyond  the  seas,  and  to  say  that  a  per- 
son to  whom  such  presumption  has  applied 
continues,  under  the  operation  of  it,  to  be 
regarded  among  the  departed,  even  after  his 
return,  would  seem  somewhat  grotesque. 
The  fact  of  no  negligence  la  in  this  case 
fixed  by  the  proofs,  and  a  mere  presumption 
cannot  destroy  it  A  presumption,  at  best. 
Is  but  a  prima  facie  method  of  proof,  and 
may  be  rebutted.  In  Fearn  v.  Ferry  Co., 
143  Pa.  St  122,  22  Atl.  706,  it  is  said  by  Mr. 
Justice  McColIum:  "The  cause  of  the  acci- 
dent was  known  as  well  to  the  appellant  as 
to  the  company.  In  such  a  case,  the  pre- 
sumption of  negligence  arising  from  the 
mere  fact  that  a  passenger  was  Injured 
while  on  the  appellant's  boat  has  no  applica- 
tion. As  the  appellant  failed  to  show  any 
omission  or  violation  of  duty  by  the  com- 
pany in  connection  with  the  cause  of  the  ac- 
cident we  think  the  nonsuit  was  properly 
ordered."  In  Railroad  Co.  v.  Ma'cKinney, 
124  Pa.  St  462,  17  Atl.  14,  Mr.  Justice  Ster- 
rett  said:  "When  a  passenger  is  injured  by 
any  accident  connected  with  the  means  ox 
appliances  of  transportation,  there  naturally 
arises  a  presumption  that  it  must  have  re- 
sisted from  such  negligent  act  of  omission 
or  commission  of  the  company  or  some  of  its 
employes,  because,  without  some  such  negli- 
gence. It  is  very  improbable  that  the  acci- 
dent would  have  occurred.  That  is  the  basis 
upon  which  the  presumption  rests,  and  it 
stands  as  proof  of  negligence  until  it  i» 
successfully  rebutted.  It  arises,  not  from  the 
naked  fact  that  an  injury  has  been  inflicted. 
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but  from  tbe  cause  of  the  Injury,  or  from 
other  ctrcumstances  attending  It"  In  Hay- 
man  T.  Ralhroad  C!o.,  118  Pa.  St.  508,  11  Atl. 
815,  Mr.  Justice  Williams  said:  "There  was 
no  reason,  therefore,  toe  resorting  to  tbe  le- 
gal presumption  of  negligence  in  aid  of  the 
plalntitTs  case.  The  cause  of  the  accident, 
and  the  location  and  construction  of  the 
door,  were  as  clearly  known  to  the  plain- 
tiflf  as  to  the  defendant  and  its  employes, 
and  it  was  the  duty  of  the  plaintiff  to  make 
out  his  cause  of  action  in  this  case,  as  he 
would  be  bound  to  do  if  the  swinging  door 
had  been  in  an  hotel  or  store.  Not  baring 
done  this,  the  court  was  clearly  right  in  <«- 
derlng  the  nonsuit."  As  there  is  no  evi- 
dence in  this  case  which  establishes  negli- 
gence, or  from  which  It  might  be  inferred, 
the  learned  trial  Judge  very  properly  en- 
tved  the  nonsuit,  and  this  Judgment  is  af- 
firmed. 


(168  Pa.  St.  5SS) 

BRUNDRED  r.   EGBERT  et  al. 

(Supreme  Court  of  Pennsylvania.    Dec.  30, 
1893.) 

Tai  Balb— Land  Cokveyeo— Mibdescbiption. 
A.  mortgage  purporting  to  cover  66% 
acres,  bnt  describing  land  which  was  ontside 
the  mortgagor's  tract  of  200  acres,  all  but 
16%  acres,  was  foreclosed,  and  tbe  land  sold. 
Thereafter,  the  land,  assessed  nnder  the  mort- 
gage description  as  66%  acres  seated  land, 
was  sold  for  taxes  to  the  county,  which  later 
resold  to  the  foreclosure  purcliaser.  Mean- 
time, the  rest  of  the  200-acre  tract,  assessed 
as  150  acres  seated  land,  had  also  been  sold 
for  taxes,  and  the  tax-title  holder  claimed 
thereunder  the  16%  acres,  on  the  ground  that 
the  title  to  the  latter,  being  in  the  county 
at  the  time,  paseed  by  sale  of  the  larger 
tract.  Beld,  that  said  16%  acres,  having  been 
separately  owned,  occnpied,  and  assessed  ever 
since  the  foreclosure,  could  not  have  been  in- 
cluded in  the  assessment  of  the  larger  tract, 
be  liable  for  its  taxes,  nor  pass  by  treasurer's 
sale  thereof. 

Appeal  from  court  of  common  pleas,  Ve- 
nango county;  Charles  E.  Taylor,  Judge. 

Ejectment  by  Benjamin  F.  Brundred 
against  A.  O.  Egbert,  John  J.  Doyle,  W.  S. 
Taft,  and  one  Kipp.  Judgment  for  defend- 
ants.    Plaintiff  appeals.    Reversed. 

J.  H.  Osmer,  for  appellant  G.  HeydriCk, 
C.  A.  Myers,  and  C.  L  Heydrlck,  for  appel- 
lees. 

WILLIAMS,  J.  This  case  presents  an  in- 
teresting question.  It  is  raised  on  the  fol- 
lowing facts:  In  1859  a  patent  issued  out 
of  the  land  office  to  C.  Heydrick  and  J.  L. 
Hanna,  for  a  tract  of  land  containing  440 
acres  27  perches,  and  an  allowance  of  6 
per  cent.  They  made  an  amicable  partition 
by  deed,  alio  ting  the  eastern  half  of  the 
tract  to  Hanna,  and  the  western  half  to 
Heydrick.  The  division  line  was  not  actual- 
ly run,  but  the  deed  provided  that  it  should 
be  run  parallel  to  the  east  line  of  the  tract, 
and  at  such  a  distance  therefrom  as  to  moke 


an  equal  division  of  the  land.  On  the  6tb 
of  December,  1859,  Hanna  sold  200  acres  to 
McBrlde,  described  In  such  manner  as  to 
leave  the  unsold  part  of  his  land  at  the 
south  end.  McBrlde  conveyed  the  same  200 
acres  to  Knapp.  On  the  10th  of  December, 
1859,  Knapp  mortgaged  66%  acres  to  Clazk 
and  Andrews,  describing  it  as  within  the 
Heydrick  and  Hanna  tract  and  extending 
across,  or  nearly  across,  the  south  end  of 
tbe  allotment  to  Hanna.  In  point  of  fact 
all  but  16%  acres  of  the  land  covered  by  the 
mortgage  was  south  of  Knapp's  south  line, 
and  his  mortgage  was  inoperative  as  to  so 
much  of  the  land  it  professed  to  cover.  In 
1863,  proceedings  were  had  on  the  mortgage, 
resulting  in  a  sale  by  the  sheriff  of  the  mort- 
gaged premises  to  Gilfillan.  In  1864,  Gilfll- 
lan  sold  to  Marston,  whose  title  Is  now  held 
by  the  plaintiff.  In  July,  1860,  six  months 
after  the  mortgage  to  Clark  and  Andrews 
was  recorded,  Knapp  made  another  mort- 
gage, payable  to  McBrlde,  covering  his  land 
down  to  his  south  line.  This  was,  as  to 
the  land  now  in  controversy,  a  second  mort- 
gage; and  the  sale  upon  the  first  divested 
the  lien  of  the  second,  and  passed  a  good 
title  to  the  purchaser.  Tbe  second  mortgage 
therefore  cuts  no  figure  In  this  case.  Tbe 
situation  on  the  ground  is  shown  by  the 
following  diagram:  ' 


MS  Aeni. 


iiant«n  'Traet. 
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The  external  lines  show  the  Hanna  tract 
The  south  line  of  the  200  acres  sold  to  Mc- 
Brlde, and  by  him  to  Knapp,  is  represented 
approximately  by  tbe  line  a,  b.  The  dotted 
lines  indicate  the  land  covered  by  the  mort- 
gage to  Clark  and  Andrews.  The  strip  north 
of  the  line  a,  b,  and  within  the  dotted  lines. 
Is  the  strip  covered  by  both  mortgages,  and 
now  in  controversy.  The  effect  of  the  sale 
to  Gilfillan  was  to  sever  tbe  16%  acres  from 
the  balance  of  the  200  acres,  and  to  take  It 
out  from  under  the  second  mortgage.  The 
lot  was  assessed  for  taxes,  according  to  the 
description  In  the  mortgage  and  the  sheriff's 
deed,  as  containing  66  acres,  and  the  taze» 
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were  regularly  paid  until  1874.  For  the  non- 
payment of  the  taxes  of  that  year,  the  land 
-was  sold  by  the  treaaurer  upon  the  seated . 
list,  and  bought  by  the  county.  The  county 
held  it  till  1884,  charging  up  the  taxes  yearly 
against  it,  and  in  that  year  sold  it  to  Mar- 
ston.  The  plaintiff  holds  the  title  of  the 
sheriff's  vendee,  and  the  title  acquired  by 
Marston  from  the  county.  Upon  these  facts, 
it  is  evident  that  the  plainUff's  title  is  good 
against  Knapp,  or  any  one  deriving  title 
team  him  subsequently  to  the  recording  of 
the  mortgage  to  Clark  and  Andrews.  The 
defendants'  title  is  derived  from  Knapp 
by  Tlrtue  of  the  second  mm-tgage,  and  cov- 
ers all  the  land  described  in  that  mort- 
gage except  the  lot  in  controversy.  That  it 
does  not  cover,  because  of  the  sale  to  Gil- 
fillan  under  the  prior  mortgage,  which  sev- 
ered this  lot  from  the  other  land  covered 
by  the  mortgage  to  McBride,  and  completdy 
divested  its  lien. 
But  the  defendants  claim  to  have  acquired 
,  the  title  to  the  land  in  conttoversy  by  virtue 
of  a  tax  sale,  and  this  remains  to  be  consid- 
ered. The  defendants'  tract  was  assessed  as 
containing  150  acres,  and  as  seated  land. 
The  taxes  for  1877,  1878,  and  1879  were  un- 
paid, and  the  land  was  sold  by  the  treasurer 
in  1880,  to  W.  W.  Dale,  who,  in  1882,  as- 
signed his  title  to  Bgbert,  one  of  the  former 
owners,  against  whom  the  taxes  had  been 
assessed,  and  one  of  the  defendants  in  this 
case.  It  is  now  contended  that,  as  the  title 
to  the  Marston  lot  was  in  the  county  when 
the  sale  to  Dale  was  made,  that  sale  con- 
veyed both  the  lot  returned  and  the  Marston 
lot  to  the  purchaser.  As  authority  for  this 
conclusion,  Coal  Co.  v.  Fisher,  19  Pa.  St  267, 
is  dted.  In  that  case,  however,  It  was  the 
same  tract,  which  was  sold  by  the  same  de- 
scription at  both  sales.  The  first  sale  was  to 
the  county  commissioners  for  a  tract  of  land 
in  Hazel  township,  formerly  Sugar  Loaf,  in 
the  warranty  name  of  John  Kunkle,  contain- 
ing 410  acres.  Four  years  later,  the  same 
tract  was  sold  by  the  same  description,  at 
treasurer's  sale,  for  taxes  assessed  subse- 
quently to  the  first  sale.  The  point  decided 
is  stated  in  the  syllabus  to  be-  that,  as  the 
land  had  not  been  redeemed  from  the  first 
sale  when  the  second  was  made,  the  title  of 
the  county  vested  in  the  purchaser,  "if  it 
were  the  same  land  that  was  sold  at  the  two 
sales."  In  this  case  we  have  two  lots  re- 
turned, actually  owned  by  different  persons, 
and  having  nothing  in  common,  so  far  as  the 
returns  would  indicate.  One  was  described 
as  containing  66  acres,  and  assessed  as 
seated,  against  Marston,  owner;  the  other  de- 
scribed as  containing  150  acres  seated  land, 
assessed  against  Egbert  and  others  as  own- 
era.  Both  lots  were  on  the  ground.  Each 
was  bound  for  the  taxes  assessed  against  it, 
and  liable  .to  sale  for  its  own  proper  charge 
only.    The  true  question  for  the  Jury,  there- 


fore, was  not  whether  the  description  in  tts 
mortgage  given  by.  Knapp  to  McBride  would 
inclose  the  Marston  tract,  but  whether,  at 
the  time  the  taxes  for  which  it  was  sold  were 
assessed,  the  Egbert  lot  did  actually  include 
the  Marston.  If  it  did,  then  the  taxes  as- 
sessed against  Egbert  and  others  were  a  lien 
on  the  16  acres,  and  a  sale  for  such  taxes 
would  carry  a  title  to  all  the  land  covered  by 
such  liens.  If,  however,  the  lots  were  dis- 
tinct in  their  ownership  and  in  the  assess- 
ment of  taxes,  so  that  each  lot  was  subject  to 
a  lien  for  the  taxes  assessed  against  its 
owner,  and  liable  to  sale  therefor,  Uien  a 
sale  of  either  for  nonpayment  of  the  taxes 
against  it  would  pass  a  title  to  the  land  cov- 
ered by  the  lien  of  the  taxes  so  returned. 
Taxes  upoQ  unseated  lands  are  a  charge  up- 
on the  lands  in  the  first  instance.  Taxes  up- 
on seated  lands  are,  in,  the  first  instance, 
chargeable  against  the  owner,  and  may  be 
collected  out  of  bis  goods  and  chattels.  If 
payment  is  not  obtained  from  the  owner,  the 
taxes  are  returned  as  unpaid,  and  charged 
against  the  property  on  which  they  were  as- 
sessed. Theiy  become  a  lien,  and  bind  the 
land  against  which  they  are  returned,  and  a 
sale  of  the  land  so  bound  passes  title  to  the 
vendee  in  precisely  the  same  manner  that  a 
sale  in  foreclosure  of  any  other  lien  does. 
The  inquiry  in  this  case  is,  therefore,  what 
land  was  in  fact  assessed  to  Egbert  et  al.? 
When  this  is  ascertained,  we  l^now  upon 
what  land  the  lien  of  t^e  taxes  rested  after 
they  were  retiuned  as  unpaid  by  the  collectw, 
and  what  land  passed  to  the  treasurer's 
vendee  by  virtue  of  the  tax  sale.  This  in- 
quiry is  not  difficult.  The  Marston  lot  has 
been  separately  assessed  to  its  several  owners 
since  the  sheriff's  sale  to  Gilflllan,  in  1864. 
During  the  same  time  the  Egbert  lot  has  been 
separately  assessed  to  Its  owners.  The  lot6 
were  valued  by  the  same  assessor.  They  have 
been  distinct  from  each  other  in  ownership 
and  assessment  of  taxes  during  all  this  time, 
and  the  sale  of  either  for  unpaid  taxes  can 
have,  upon  these  facts,  no  power  to  affect  the 
title  to  the  other.  Dale  bought,  therefore,  at 
the  tax  sale,  the  land  upon  which  the  taxes 
against  Egbert  and  his  coworkers  were 
charged,  via.  the  land  owned  or  occupied  by 
them  when  the' assessment  was  made.  They 
did  not  own  or  occupy  the  Marston  lot,  and 
it  was  not  assessed  to  them.  The  taxes  due 
from  them  did  not,  therefore,  become  a  lim 
upon  it  when  the  collector  returned  them  as 
unpaid,  nor  did  the  treasurer's  sale  divest 
the  title  of  the  real  owner.  We  must  sustain 
the  11th,  12th,  15th,  16th,  18th,  and  21st  as- 
signments of  error.  This  is  conclusive  of  this 
litigation,  and  renders  the  discussion  of  the 
other  questions  Involved  unnecessary.  The 
defendants  exhibited  no  title  whatever,  and 
the  Jury  should  hav^  been  instructed  to  find 
for  the  plaintiff.  The  Judgment  is  now  re- 
versed, and  a  venire  facias  de  novo  awarded. 
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JOHNSON  et  al.  ▼.  SMITH, 

(Supreme  CSoart  of  PennsylTania.    Dec.  30, 

1893.) 

FlEADIKG — VsRIFIOiTlON — BT  AGBNT. 

Bules  of  court  required  plaintifFs  state- 
ment to  specify  facts  sufficient  to  show  a 
good  cause  of  action,  to  be  supported  by 
affidavit  of  the  truth  of  the  matters  alleged, 
■which  might  be  made  by  an  agent  or  attor- 
ney "connusant  of  the  facts."  In  an  action 
by  a  partnership,  their  manager  made  affi- 
davit that  the  amount  sued  for  was,  he  verily 
believed,  due  from  defendant  to  plaintiffs  on 
the  instrument  sued  on,  to  the  best  of  his 
knowfedge  and  belief.  He  did  not  state  that 
he  was  "connusant  of  the  facts,"  nor  was  it 
shown  why  some  one  of  the  partners  did  not 
make  the  affidavit.  Defendant  died  soon  aft- 
er suit  begun.  Bdd  insufficient  to  entitle 
plaintiffs  to  judgment  by  default. ' 

Appeal  from  court  of  common  pleas,  Ve- 
nango connty;  CSiarles  E.  Taylor,  Judge. 

Action  by  S.  W.  Johnson,  A.  B.  Maynard, 
A.  L.  Thompson,  M.  L.  Bostwick,  L.  B. 
Johnson,  and  M.  J.  Steams,  trading  as  John- 
son &  Co.,  against  Mary  Smith,  executrix  of 
the  will  of  D.  8.  Smith,  deceased,  surviv- 
ing partner  of  D.  S.  Smith  &  Ck).  Judg- 
ment for  plaintiffs.  Defendant  appeals. 
Reversed. 

McGalmont  &  Osborne,  for  appellant 
Thomas  McGongh,  for  appellees. 

DEAN,  J.  In  1866  the  partnership  De- 
woody.  Smith  &  Co.  contracted  with  Dewar 
&  Smith  for  water  'power  sufficient  to  oper- 
ate their  machine  works  in  the  borough  of 
[Tranklln.  They  agreed  to  pay  thorefor  an 
annual  rental  of  $100  for  the  periocl  of  25 
years  from  October,  18C5.  Dewar  &  Smith's 
right,  by  sundry  transfers,  passed  to  these 
plaintiffs.  The  partnership  of  Dewoody, 
Smith  &  Co.,  after  some  time,  ceased  to 
exist,  when  a  new  partnership,  composed 
of  D.  S.  Smith  and  Ayers  Brashear,  with 
firm  name  of  D.  S.  Smith  &  Co.,  was 
formed.  They  continued  to  use,  and  pay 
the  rental  for,  the  watw,  until  December 
20,  1875,  when  the  partnership  was  dis- 
solved by  the  death  of  Brashear.  Smith 
alone  then  continued  to  operate  the  works 
and  use  the  water,  until  the  spring  of  1886, 
when  the  works  were  destroyed  by  fire,  and 
w^e  not  afterwards  rebuilt  The  plaintiffs, 
claiming  that  the  rental  from  1886  to  1890, 
amounting  to  $508L75,  had  not  been  paid,  on 
16th  June,  1891,  brought  suit  in  assumpsit 
against  D.  S.  Smith  to  recover  that  sum, 
filing  statement  accordingly.  On  November 
7,  1891,  Edward  D.  Smith,  his  son,  filed  an 
affidavit  of  defense,  setting  out  his  father 
was  BO  HI  as  to  be  unable  to  read  the  affida- 
vit of  defense,  or  to  assist  in  preparing  it 
'He  further  appended  an  affidavit  from  the 
.attending  physician  that  the  father  was  in 
the  last  stages  of  consumption,  and  so  de- 
bilitated that  he  could  not,  without  peril,  at- 
tend to  any  kind  of  business.  Among  other 
matters  of  defense  averred  by  the  son  In  the 


affidavit  filed,  he  stated  ani  information  and 
belief  that  his  father  was  not  a  party  to  said 
contract  for  the  water  power,  and  was  not 
liable  thereon;  that  he.  had  not  used  tho 
water  power  during  the  time  covered  by 
plaintiff's  claim,  and  was  not  in  any  way  in- 
debted to  the  plaintiffs.  On  November  12, 
1801,  after  the  filing  of  the  affidavit  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit 
of  defense  was  taken  on  defendant  On  Jan- 
uary 16,  1892,  while  this  rule  was  pending, 
the  defendant  died,  and  his  executrix,  the 
widow,  was  substituted.  On  March  23,  1892, 
she  supplemented  the  first  affidavit  of  de- 
fense by  filing  another.  In  which  she  set  out 
that  on  Information  she  believed  she  had  a 
good  defense  to  the  whole  of  plaintiffs'  claim, 
but  that  she  was  without  personal  knowledge 
in  the  matter;  and,  further,  praying  the 
court  to  relieye  her  from  filing  further  affida- 
vit and  that  plaintiffs  be  put  to  proof  of  the 
matters  set  out  In  their  statement  before  a 
Jury.  On  August  22,  1892,  the  court  gave 
judgment  for  want  of  a  sufficient  affidavit  of  i 
defense,  and  from  that  comes  this  appeal. 

The  court  below  filed  no  opinion,  and,  so 
far  as  the  record  shows,  gave  no  reasons  for 
the  judgment  The  facts,  as  we  have  stated 
them,  appear  from  the  record.  When  a  judg- 
ment Is  entered  against  the  personal  repre- 
sentative of  a  decedent  in  default  of  a  suffi- 
cient affidavit  of  defense  within  less  than  a 
year  after  his  death,  the  plaintiff  should 
show  an  unimpeachable  record  to  sustain  it 
It  la  not  necessary  to  Inquire  into  the  power 
of  the  court  to  adopt  a  rule  subjecting  ad- 
ministrators and  executors  to  the  same  pen- 
alties for  default  as  other  defendants;  but 
the  practice  of  the  courts  and  legislative  ac- 
tion have  generally,  for  very  good  reasons, 
made  them  exceptions.  It  Is  seldom  they 
have  such  Imowledge  of  the  business  affairs 
of  their  decedent  as  justifies  a  tender  con- 
science in  making  an  explicit  affidavit  Un- 
less the  evidence  at  the  transactions  which 
form  the  subject  of  dispute  rests  in  writings, 
they  may  well  hesitate  in  that  fixed  bdief, 
on  mere  picked-up  information,  which  war- 
rants an  oath.  If  such  a  rule  may  be  adopt- 
ed and  invoked  to  speed  the  collection  of 
claims  against  decedents  to  which  there  is 
no  defense,  they  shonid  be  administered  with 
somewhat  less  rigor  than  exhibited  by  this 
record.  But  to  avoid  any  discussion  now  of 
matters  which  may  be  the  subject  of  future 
consideration  In  the  court  below,  we  turn  our 
attention  to  appellant's  first  spedflcatlon  of 
error.  It  is  urged  that  plaintiffs'  statement 
Is  not  verified  as  required  by  the  rules  of 
cburt  of  the  common  pleas  Of  Veoango  coim- 
ty.  Rule  6  says:  "Plaintiffs'  statement  shall 
contain  a  specific  averment  of  facts  sufficient 
to  consUtnte  a  good  cause  of  action.  Such 
statement  shall  be  supported  by  an  affidavit 
of  the  truth  of  the  matters  alleged  as  the 
basis  of  the  dalm."  "Rule  21.  The  affida- 
vits required  in  the  rules  of  court  may  be 
made  by  the  agent  or  attorney  of  the  party. 
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wbere  snCh  tfgent  or  attorney  la  connusant  of 
tlie  facta  constltntlng  the  catue  of  aotlcm." 
The  plaintitTa  are  six  In  number.  Their  canae 
of  action  is  very  fully  and  In  detail  set  out 
In  the  statement.  The  affidavit  required  by 
the  role  la  aa  follows:  "Persooally  appeared 
before  me,  the  protbonotary  In  and  for  aald 
county,  H.  W.  Bostwlck,  agent  and  manager 
for  aboye  plalntlfPs,  who,  being  duly  sworn, 
■aya  that  the  sum  of  $508.75,  with  Interest 
.ftom  date.  Is  tbe  amount  he  yerlly  belleyes 
to  be  due  and  owing  from  the  aboye  defend- 
ant to  the  above  plaintiffs  upon  the  instru- 
ment in  writing  recorded,  etc.,  and  upon 
which  suit  is  brought  in  this  case;  and  that 
the  above  statement  Is  true  to  the  best  of  his 
Icnowledge  and  belief."  The  agent  nowhere 
states  "he  is  connusant  of  the  facts"  constt 
tntlng  the  cause  of  action.  He  does  not  say 
the  statement  Is  true,  bat  that  he  believes  It 
to  be  true.  No  reason  Is  suggested  for  tbe 
fiillnre  of  some  one  of  the  living  plaintiffs  to 
make  the  afildayit.  It  seems  to  ns  very 
clear  that  plalntiffa  did  not  bring  themselves 
within  the  rule  of  court,  and  therefore  were 
not  entitled  to  judgment  This  very  objec- 
tion is  made  in  both  the  affidavit  of  the  son 
and  his  mother,  the  executrix,  yet  no  amend- 
ment waa  made  by  plalntiffa.  We  muat, 
therefore,  aaaume  that  such  affidavit  as  was 
required  by  the  rules  of  court  could  not  con- 
sdentionsly  have  been  made  by  either  of  the 
plaintiffs  or  their  agent.  In  cases  of  judg- 
ments in  default  of  a  sufficient  affidavit  of 
defense  against  defendants  not  sued  in  a/  rep- 
resentative capacity,  we  have  held  the  plain- 
tiffs to  a  atrlct  compliance  with  the  rules  of 
court  Oottman  v.  Shoemaker,  86  Pa.  St 
SI;  Hntchinson  t.  Woodwdl,  107  Pa.  St  609. 
There  is  aU  the  more  reason  why  the  plaln- 
tiffa here  should  show  an  unobjectionable 
record.  The  case  of  Shoe  Co.  v.  Blchenlaub, 
127  Pa.  St  164,  17  Aa  889,  dted  by  appel- 
lees, la  not  In  conffict  with  tbe  cases  dted. 
Tbe  affiant  there  was  the  agent  and  man- 
ager of  a  corporation,  a  party  which  can  act 
only  through  an  agent  Neither  waa  there 
any  rule  of  conrt  which  required  such  agent 
flhould  be  "connusant  of  tbe  facts  conatitat- 
ing  the  cause  of  action."  The  judgment  la 
reversed,  at  coata  of  appelleea,  and  itrooe- 
dendo  awarded. 


(U»  Ps.  St  442) 

HARTMAN  et  aL  t.  PITTSBURO  IN- 

CUNHD  PLANE  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  15| 

18M.) 

XKIIiairT  POMAIK— CoNSTBDCTIOy  OF  EUVATSD 

Tracks— Damages. 

i.  Hie  owner  of  a  bouse  and  lot  'abutting 
on  a  street  cannot  recover  damages  for  interfer- 
ence with  access  thereto,  cansed  by  the  con- 
struction of  an  elevated  inclined  plane  across  the 
street  on  which  it  abuts,  where  sucti  strac- 
tore  neither  rests  upon  nor  overbangrs  any  part 
of  the  iot  either  within  or  without  the  unes 
of  tbe  street. 

2.  In  constmctiag  its  inclined  plane,  de- 
fendant bailt  an  abntment  from  wlQtdb  water 
v.28A.no.8— 10 


was  discharged  against  the  walls  of  plaintiff's 
house,  destroying  the  plastering  and  paper  on 
the  walls,  causing  the  rooms  to  become  damp 
and  untenantable.  Held  that,  though  the  wit- 
nesses did  not  state  the  money  value  of  the 
damages,  the  jnry  might  have  determined  the 
amount,  and  the  court  erred  in  refusing  to  sub- 
mit the  question  to  them. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   P.  H.  Collier,  Judge. 

Action  by  Marianne  Hartman  and  others 
against  the  Pittsburg  Inclined  Plane  Com- 
pany for  damages  to  her  property  caused  by 
a  structure  erected  by  defendant  near  plain- 
tiffs' house.  Defendant  had  judgment  of 
nonsuit  and,  on  the  court's  refusal  to  take  It 
off,  plaintiffs  appeal.    Reversed. 

The  following  are  the  apedflcations  oC  er- 
ror: 

"First  The  court  wred  in  exdudlng  the 
following  offer  of  evidence:  The  plaintiffs' 
counsel  proposes  to  prove  by  the  witness  on 
the  stand,  and  by  other  witnesses,  that  by 
reason  of  the  building  of  the  structure  of  the 
defendant  company's  incline  plane  crossing 
Frederick  street  a  public  highway,  at  about 
the  height  of  8  feet  above  the  established 
grade,  the  access  to  plaiutiffs'  property  la  in- 
terfered with;  the  market  value,  by  reason 
of  such  construction,  has  greatly  depredated; 
and  that  the  defendant  company  claims  the 
right  of  eminent  domain,  and  claims  to  own 
the  property  adjoining  the  plaintiffs'  prop- 
erty, upon  which  its  abutment  la  erected. 
(Objected  to,  as  incompetent  and  irrelevant 
Objection  «nstalned.  Bill  sealed  for  plain- 
tiffs.)   F.  H.  CioUIer.     [Seal.]' 

"Second.  The  court  erred  in  sustaining  the 
objection  to  the  following  question:  'Q.  By 
Mr.  Yost:  Mr.  Hartman,  how  does  this  struc- 
ture over  Frederick  street  affect  the  ap- 
proach and  access  to  your  property?  (Ob- 
jected to  as  Incompetent  and  irrelevant  and 
as  not  tending  to  show  any  damage  to  the 
plaintltCs,  different  in  kind  from  that  suf- 
fered by  other  persons  whose  properties  abut 
on  Frederick  street)  By  Mr.  Yost:  The  pui^ 
pose  of  my  question  was  for  the  witness  to 
state  If  he  had  any  facta  to  give  the  court 
and  jury  as  to  how  it  interfered  wUh  the  ac- 
cess to  bla  property.  I  am  not  asldng  what 
it  amounted  to,  but  how  It  affected  it  (Ob- 
jection sustained,  and  bill  sealed  for  plain- 
tiffs.)   F.  H.  Collier.     [Seal.]' 

"Third.  The  court  erred  in  auatalcing  the 
objection  to  the  following  offer  of  evidence: 
'Plaintiffs'  counsel  proimses  to  prove  by  the 
witness  on  the  stand  John  Keller,  (and  other 
witnesses,)  he  having  testified  to  his  knowl- 
edge of  the  premises,  and  of  the  structure  of 
the  defendant  company  over  Frederick 
street  that  by  reason  of  tbla  structure  the 
approach  to  the  property  la  Interfered  with, 
and  the  access  la  Interfered  with,  and  that 
by  the  construction  of  this  stnicture  the 
property  is  damaged,  and  thus  to  prove  that 
thereby  the  desirability  of  the  house  as  a 
residence  is  affected,  and.  tbe  rent  value  of 
the  properly  la  affected,  and  prepoaes  to 
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show  by  the  witness  bow  much  the  rent 
value  of  the  property  Is  affected  from  month 
to  month.  (Objected  to  as  Incompetent  and 
Irrelevant.  Objection  sustained,  and  blU 
sealed  for  plaintiffs.)  F.  H.  Collier.  [Seal.]' 
"Fourth.  The  court  erred  in  entering  the 
following  Judgment  of  compulsory  nonsuit, 
and  afterwards  refusing  to  take  it  off,  viz.: 
'December  12,  1S92,  Judgment  of  compulsory 
nonsuit.  September  5,  1803,  on  argument 
list,  and  motion  to  take  off  nonsuit  refused, 
and  bill  sealed  for  plaintiffs.  By  the  Court 
[Seal.]' " 

William  Tost,  for  appellants.  A.  M.  Im- 
brie,  for  appellee. 

STBRRETT,  0.  J.  If  the  Inquiry  con- 
templated by  the  offers  recited  in  the  last 
three  spedflcations  of  error  were  any  longer 
an  open  question  In  this  state,  the  rejected 
testimony  should  have  been  received;  but 
unfortunately,  as  it  appears  to  me,  the  court 
Is  of  opinion  that  our  decisions  construing 
article  16,  {  8,  of  the  constitution  have 
closed  the  door  against  such  evidence  in 
cases  of  the  class  to  whicb  this'  belongs. 
Raflroad  Co.  v.  Lipplncott,  116  Pa.  St  472, 
9  AH.  871;  Railroad  Co.  v.  Marchant,  11» 
Pa.  St  541,  13  Atl.  600;  Jones  v.  Railroad 
Co.,  151  Pa.  St  31,  25  AtL  134;  Penn- 
sylvania Co.  V.  Pennsylvania  S.  V.  R.  Co., 
151  Pa.  St  334,  25  Atl.  107.  It  was  not 
proposed  to  show  that  defendant  company's 
structure  rests  upon  or  overhangs  any  part 
of  plalntlfTs  land,  either  within  or  outside 
the  lines  of  the  street  It  is  therefore  un- 
necessary to  further  notice  either  of  said 
specifications. 

The  fourth  and  last  specification  presents 
a  different  question,  to  wit,  whether  the 
learned  court  erred  In  refusing  to  take  off 
the  Judgment  of  nonsuit  It  Is  well  settled 
that  such  refusal  Is  tantamount  to  a  judg- 
ment for  defendant  on  demurrer  to  plaln- 
tifl's  evidence,  except  that,  in  case  of  re- 
versal, the  record  must  be  remitted  with  a 
procedendo,  instead  of  giving  Judgment  for 
plaintiff  here.  Finch  v.  Conrade's  Ex'r,  154 
Pa.  St  326,  26  Atl.  368.  Hence  it  follows 
that,  in  considering  the  testimony  in  such 
cases,  plaintiff  is  entitled  to  the  benefit  of 
every  fact  and  inference  of  fact  that  might 
have  been  fairly  found  by  the  Jury,  or  drawn 
by  them  from  the  evidence  before  them. 
Testing  the  case  at  bar  by  that  rule,  we 
have  no  doubt  the  judgment  of  non  pros, 
should  have  been  taken  off.  Without  un- 
dertaking to  BummarlEe  the  testimony  on 
which  plaintiffs  relied,  or  to  refer  specially 
to  any  portion  of  it,  we  think  It  Is  quite 
snfflclent  to  have  warranted  the  jury  In  find- 
ing in  their  favor.  It  tended  to  prove, 
among  other  things,  that  defendant  c<Mn- 
pany,  chartered  under  the  act  of  1874,  con- 
structed its  double-track  incline  against  the 
westtfly  side  of  plaintiffs'  dwelling  house, 
(located  on  the  northerly  side  of  Frederick 
street,)  and  thence,  on  an  ascending  grade, 


across  the  street,  at  right  angles  thereto. 
On  the  north  side  of  the  street  the  struc- 
ture is  devated  eight  feet  above  the  side- 
walk, and  on  the  south  side  several  feet 
higher.  Beginning  at  plaintiffs'  house,  and 
extending  thence  40  feet  westerly  along  the 
northerly  line  of  the  street,  defendant  built 
a  heavy  stone  wall  or  abutment,  on  which 
were  placed  four  Iron  beams,  36  Inches  wide, 
vertically,  by  which  the  superstructure  was 
supported.  That  part  of  said  abutment  ad- 
Joining  plaintiffs'  dwelling  was  so  constmct- 
ed  that  water,  conducted  there  by  the  iron 
beams  and  otherwise,  was  discharged  against 
the  brick  wall  of  the  house,  and  so  saturated 
the  same  that  the  plaster  and  paper  on  the 
inside  theerof  were  injured  and  partially 
destroyed,  and  the  rooms  became  mouldy 
and  untenantable.  While  the  witnesses  did 
not  state,  in  dollars  and  cents,  any  amount 
of  damages  resulting  to  plaintiffs  therefrom, 
they  so  described  the  nature,  character,  and 
extent  of  the  Injury  to  the  plast«lng,  etc.. 
that  the  jury  could  have  ascertained  with 
reasonable  accuracy  the  amount  thereof.  As 
described  by  the  witnesses,  the  actual  dam- 
ages were  by  no  means  inconsiderable.  In 
Allison  V.  Chandler,  11  Mich.  542,  it  was 
said:  "Juries  are  allowed  to  act  upon  prob- 
able and  Inferential,  as  well  as  direct  and 
positive,  proof;  and  when,  from  the  nature 
of  the  case,  the  amount  of  damages  cannot 
be  ascertained  with  certainty,  we  ''■•n  see 
no  objection  to  placing  before  the  jury  all 
the  facts  and  clrcumstanoes  of  the  case 
having  a  tendency  to  show  damages  and 
their  probable  amount,  so  as  to  enable  them 
to  make  the  most  Intelligible  and  probable 
estimate  that  the  nature  of  the  case  will 
permit"  The  ordinary  intelligence  and  ex- 
perience of  jurors  Is  sufilclent  to  enable  them 
to  say,  witl)  reasonable  accuracy,  how  much 
it  would  cost  to  repair  damages  such  as 
were  described  by  the  witnesses  in  this 
case.  But,  if  it  were  otherwise,  the  plain- 
tiffs were  entitled,  under  the  evidence,  to 
at  least  nominal  damages,  unless  their  wit- 
nesses were  disbeiteved.  Pastorius  ▼.  Fish- 
er, 1  Rawle,  27;  Sedg.  Dam.  142.  In  any 
event  the  case  Is  a  proper  one  for  submis- 
sion to  the  jury.  Judgment  reversed,  and 
a  procedendo  awarded. 


on  Pa.  St  44t) 
WOBLFEL  V.  HAMMER  et  al.    (No.  262.) 

(Supreme  Court  of  Pennsylvania.    Jan.  15, 
1804.) 

JCDOMBNT— QPKXIXa  DEFAULT. 

A  defanlt  judgment  on  a  bond  will  not 
be  opened  to  admit  the  defense  that  the  bond 
was  void  because  given  in  settlement  of  a 
criminal  posecution,  where  it  does  not  appear 
that  a  crime  was  committed  by  the  defendant 
nor  tliat  there  was  an  actual  agreement  not 
to  iwoaecute. 

Appeal  from  court  of  common  pleas,  Alio 
gheny  county. 
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'  Action  on  a  bond  by  Lawrence  Woelfel 
against  J.  B.  Hammer  and  others.  There 
was  JudKment  for  plaintiff  by  default,  and 
defendant  Hammer  obtained  a  rule  to  open 
the  same.  From  a  Judgment  discharging 
the  rule,  defendants  appeal.     Affirmed. 

The  bond  on  which  Judgment  was  entered 
In  this  case  was  executed  in  Squire  McMas- 
ters'  office,  August  4,  1891.  It  was  delivered 
to  Woelfel,  August  12,  1891.  Judgment  was 
entered  on  same,  October  19,  1891.  On  Jan- 
uary 27,  1893,  J.  B.  Hammer  ffied  a  petition 
asking  the  court  to  open  the  Judgment,  and 
allow  the  defendants  to  make  defense,  on 
the  ground  that  the  bond  was  the  considera- 
tion for  stifling  and  settling  prosecutions  for 
larceny,— one  of  larceny  by  bailee,  and  seven 
other  charges.  On  same  day  the  court  grant- 
ed a  rule  on  plaintiff  to  show  cause  why  the 
Judgment  in  the  above  case  shotdd  not  be 
opened,  and  defendants  allowed  to  file  affi- 
davit of  defense.  On  February  14,  1893,  an- 
Bwo:  filed.  Depositions  were  taken  by  both 
parties  and  filed.  Aft^  bearing  the  evi- 
dence and  argument  by  counsel,  the  court 
discharged  the  rule,  pronouncing  the  follow- 
ing opinion: 

"Tbe  defendants  have  shown  no  case  for 
relief.  It  does  not  appear  that  there  was 
any  felony  committed,  but  the  contrary.  Nor 
have  the  defendants  shown  there  was  any 
actual  agreement  not  to  prosecute.  Swope 
V.  Insurance  Go.,  93  Pa.  St.  251.  The  evi- 
dence shows  that  the  Judgment  bond  was 
given  to  secure  any  indebtedness  that  might 
be  found  against  Hammer  after  a  legal  trial 
before  arbitrators  mutually  chosen,  each 
party  giving  bond  for  the  same  purpose. 
There  was  nothing  illegal  in  this.  Under  all 
the  evidence,  we  think  there  was  a  good  legal 
consideration  for  the  bond,  and  the  rule  to 
open  Judgment  is  discharged." 

W.  I.  Craig,  for  appellants.  J.  A.  Lang- 
fltt  and  A.  B.  Angney,  for  appellee. 

PER  CURIAM.  The  court  below  was 
rl^t  in  refusing  to  open  the  Judgment,  and 
let  the  defendant  into  a  defense.  The  de- 
cree discharging  the  rule  to  show  cause 
should  therefore  be  affirmed.  Decree  af- 
firmed, and  appeal  dismissed,  with  costs  to 
be  paid  by  the  appellant  J.  B.  Hammer. 


(U*  Pa.  St.  448) 

WOELFEL  T.   HAMMER.    (No.  240.) 

(Supreme  Court  of  Pennsylvania.    Jan.  15, 

1894.) 

ABBITRAnON  IKS  AW1.BD— SSTTtNa  ASIDK 
A^XBD. 

Where  one  voluntarily  submits  to  arbi- 
tration all  matters  in  dispute  between  himself 
and  another,  and  the  amount  of  the  award  is 
paid  by  his  sureties  without  exception  or  ap- 
peal, the  award  will  not  afterwards  be  set  aside 
for  technical  irregularities. 

Appeal  from  court  of  common  pleas,  Alle- 
glieny  county. 


Arbitration  proceedings  between  Lawrence 
Woelfel  and  J.  B.  Hammer.  From  an  order 
discharging  the  rule  to  set  aside  the  award 
entered,  Hammer  appeals.     Affirmed. 

On  August  4,  1891,  Lawrence  Woelfel  and 
J.  B.  Hammer  entered  into  an  agreement  that 
they  would,  "under  the  provision  of  the  act 
of  assembly  in  such  cases  made  and  provid- 
ed," submit  all  matters  In  controversy  be- 
tween them,  including  all  matters  connected 
with  the  firms  and  business  and  accounts  of 
Ladley  &  Co.,  of  J.  B.  Hammer  &  Co.,  all 
claims  of  Lawrence  Woelfel  against  J.  B. 
Hammer  individually,  or  against  J.  B.  Ham- 
mer and  wife,  or  against  J.  B.  Hammer  and 
any  other  person,  or  claims  or  demands  other- 
wise howsoever,  which  either  party  may  have 
against  the  other.  "We  further  agree  that 
our  submission  to  such  award  or  umpirage 
he  made  a  nUe  of  and  in  court  of  common 
pleas  of  Allegheny  county."  During  the  pro- 
ceedings before  the  arbitrators,  Woelfel  put 
in  evidence  a  claim  for  |lll  of  Lawrence 
Woelfel  &  Co.  against  J.  B.  Hammer  and 
wife,  which  was  not  embraced  in  the  terms 
of  the  submission,  and  for  which  Lawrence 
Woelfel  &  Co.  already  had  a  Judgment  An 
award  was  made  against  J.  B.  Hammer  on 
March  24,  1802,  for  $1,717.66,  and  filed  with 
the  agreement  to  submit  on  June  28,  1892, 
and  Judgment  was  entered  thereon  the  same 
day.  On  July  2,  1892,  J.  B.  Hammer  filed  a 
petition  to  have  the  award  set  aside,  on  the 
grounds  that  it  could  not  be  sustained  as  a 
common  law  award,  because  the  agreement 
said  it  was  under  provision  of  the  act  of  as- 
sembly in  such  cases  made  and  provided; 
neither  could  it  be  sustained  as  an  award 
under  the  act  of  assembly,  because  the  par- 
ties did  not  select  either  common  pleas  court 
No.  1,  of  Allegheny  county,  or  any  otheir 
court  of  record  In  the  commonwealth  of 
Pennsylvania,  and  agree  in  writing  that  their 
submission  should  be  made  a  rule  of  said 
selected  court;  that  until  an  affidavit  of  an 
attesting  wltdess  was  produced  in  the  court 
selected,  setting  forth  that  the  parties  had 
agreed  their  submission  should  be  a  rule  of 
that  court,  it  was  not  proper  to  ffie  the  agree- 
ment to  submit,  and  the  court  has  no  authori- 
ty to  make  the  said  submission  a  rule,  nor  to 
confirm  the  award;  that  the  arbitrators  had 
no  right  to  give  L.  Woelfel  credit  for  the 
$111  which  Hammer  owed  L.  Woelfel  &  Co., 
because  it  was  not  within  the  submission, 
and  was  already  In  Judgment  The  petition 
contained  a  prayer  that  the  award  be  set 
aside,  and  on  the  same  day  a  rule  was  grant- 
ed on  Woelfel  to  show  cause  why  the  prayer 
of  the  petition  should  not  be  granted.  On 
August  19th  following,  Woelfel  made  answer 
that  the  award  could  be  sustained  as  a  com- 
mon-law award,  and  that  Lawrence  Woelfel 
was  the  only  member  of  the  firm  of  L.  Woel- 
fel &  Co.,  and  that  Hammer  knew  that  fact 
Attec  argument  the  court  discharged  the 
rule. 
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W.  L  Gralg,  for  appellant  J.  A.  Laagfitt 
and  A.  B.  Angney,  for  appellee. 

PER  CURIAM.  Concurrent  proceedings 
«cem  to  have  been  taken  to  set  aside  tbe 
award,  and  open  a  Judgment  to  secure  the 
same  debt,  entered  against  tlie  defendani. 
The  decree  of  the  court  below,  discharging 
the  rule  to  show  cause  why  the  judgment 
should  not  be  opened,  etc.,  has  been  affirmed 
in  an  opinion  Just  filed  at  No.  262  of  this 
term,  (28  Atl.  146,)  and  there  Is  no  reason 
why  a  similar  disposition  should  not  be  made 
of  this  appeal.  No  apparent  Injustice  has 
been  done  or  Is  contemplated  against  defend- 
ant He  voluntarily  submitted  all  matters  In 
dispute  between  him  and  the  plaintifC  with- 
out exception  or  appeal,  and  the  amount  of 
the  award  against  him  has  been  collected 
through  the  medium  of  the  Judgment  above 
mentioned,  which  had  been  given  to  secure 
It.  It  Is  not  proposed  to  collect  the  debt  a 
second  time.  The  reasons  upon  which  the 
application  to  set  aside  the  award  Is  based 
are  purely  technicaL  At  moat  the  entry  of 
the  award  was  a  mere  Irregularity,  which  did 
defendant  no  harm.  Decree  affirmed,  and 
appeal  dismissed,  with  costs  to  be  paid  by 
defendant 


<157  Pa.  8t  Me) 

PUliMJR  T.  BAST  END  HOMBSTBAD 

LOAN   &  TRUST  CO. 
(Supreme  Court  of  PennsylTania.    Oct  23, 
1893.) 
AsgOLuTB  Dbsd  as  Mortoaoe— Efpbot. 
Under  Act  Jane  8,  1881,  relating  to  de- 
feasances, a  purchaser  of  land  under  a  sheriff's 
deed  cannot  show  that  a  prior  deed  by  the  for- 
mer owner  of  the  land  to  a  corporation  was 
intended    merely    to    secure    the    payment    of 
money. 

Appeal  trom  court  of  common  pleas,  Al- 
legheny county. 

Bill  by  Sidney  Fuller  against  the  East  End 
Homestead  Loan  &  Trust  Oom^^any.  From  a 
Judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

Plaintiff  was  the  purchaser  of  certain  land 
under  an  execution  against  one  Simpson  Mc- 
Clure.  Defendant  had  the  record  title  prior 
to  this  sale,  but  plaintiff  claimed  that  de- 
fendant held  the  land  merely  as  security 
tor  a  loan,  which  plaintiff  offered  to  pay. 

J.  Charles  Diclsen,  for  appellant  James  C. 
Doty  and  Albert  York  Smith,  for  appellee. 

PER  CURIAM.    Judgment  afOrmed. 


(139  Pa.  St.  S78) 

JOHNSTONE  T.   FRITZ. 
(Supreme  Court  of  Pennsylvania.    Dee.  30, 

1893.) 
Orphans'  Codkt— Exclusive  Jurisdictiok — 

GUAKDIAS    AND   WaRD. 

The  act  of  1832,  which  gives  the  or- 
ffbana'   court  exclusive  jurisdiction  of  the  es- 


tates of  minors,  and  ot  the  settlement  of 
their  guardian's  accounts,  necessarily  includes 
all  questions  of  allowance  for  maintenance; 
and  hence  the  court  of  common  pleas  has  no 
jurisdiction  of  an  action  against  a  guardian 
to  charge  the  ward's  estate  with  necessaries 
furnished  him,  though  it  would  have  of  an 
laction  to  diarge  the  guardian  individually 
therefor. 

Appeal  from  court  of  common  plea?,  Al- 
legheny county. 

Assumpsit  by  A  A  Johnstone  against  S. 
Fritz,  guardian  of  Thomas  Johnstone,  for 
necessaries  furnished  the  ward.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Laird  &  Keenan  and  N.  S.  &  O.  W.  WU- 
Uams,  toe  appellant  R.  S.  Martin,  for  ap- 
pellee. 

STBRRBTT,  G.  J.  In  the  view  we  take 
of  this  case,  it  is  unnecessary  to  cwtsider 
the  errors  assigned  on  tbe  record.  Had  the 
purpose  of  the  action  broojlht  been  to 
charge  the  guardian  individually,  the  Juris- 
diction must  have  been  conceded,  and  the 
merits  of  tbe  claim  have  been  considored; 
but  having  been  to  charge  the  minor's  es- 
tate, the  want  of  Jurisdiction  is  so  plain  that 
this  court  is  compelled,  suo  motu,  to  take 
notice  of  it  The  act  of  1832  gave  the  or- 
phans' court  excltislve  Jurisdiction  of  the  es- 
tates of  minors,  and  of  the  settlement  of 
the  accoimts  ot  their  guardians,  and,  neces- 
sarily, of  all  questions  of  allowance  for  main- 
tenance. "Nothing,"  said  Mr.  Justice  Black 
In  Morris  v.  (Siarrison,  27  Pa.  St  226,  "can  be 
better  settled,  as  a  general  rale»  than  this: 
That  a  person  who  has  a  right  to  appeal 
from  a  Judgment  to  conduct  tbe  trial  In  Its 
different  stages,  and  to  take  a  writ  of  error, 
is  concluded  by  the  final  decision  of  It  If 
the  ward,  therefore^  could  rightfully  do  what 
her  husband  did  in  this  cause,  a  Judgment 
for  the  plaintiff  would  have  been  an  estoppd 
in  the  orphans'  court  Having  been  heard  in 
the  common  pleas,  she  had  no  right  to  be 
heard  again.  The  result  of  allowing  a  ward 
to  appear  in  such  a  case  would  then  be  to 
change  the  forum  for  settling  a  g^iBrdiiui's 
accounts,  contrary  to  that  law.  which  gives 
the  exclusive  jurisdiction  of  such  subjects  to 
the  orphans'  court"  Upon  the  same  prin- 
ciple, it  was  held  in  Com.  v.  Baser,  62  Pa. 
St  4i36,  that  a  suit  upon  a  guardian's  bond 
could  not  be  brought  in  the  common  pleas 
until  his  account  had  first  been  settled  in  the 
orphans'  court  So,  in  McCreery's  Appeal, 
31  Pittsb.  Leg.  J.  230,  it  was  said:  "We  see 
no  authority  for  the  appellant  paying  the 
Judgment  against  the  preceding  guardian,  and 
thereby  estopping  the  orphans'  court  from 
inquiring  into  the  Justice  of  the  payment. 
The  latter  court  has  exclusive  Jurisdiction  of 
the  account  of  the  guardian.  It  cannot  be 
deprived  of  that  right  by  a  Judgment  ob- 
tained against  him  before  a  Justice  of  the 
peace."    But  even  had  there  been  do  stat- 
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utury  bar,  and  the  jurisdiction  of  tbe  two 
coorta  been  originally  concurrent,  tliat  of 
tbe  orphans'  court,  having  first  rightfully 
attached,  must,  in  pursuance  of  tbe  well- 
settled  rule,  have  become  exclusive.  The  pos- 
session and  management  of  the  estate  having 
already  passed  into  its  grasp,  and  both  guard- 
ian and  minor  under  its  control  and  direction, 
a  wise  pnbllc  policy  would  have  forbidden 
any  interference  with  the  exercise  of  its  Ju- 
risdiction. Those  who  deal  with  either 
guardian  or  minor  must  deal  subject  to  the 
approval  or  disapproval  of  this  one  tribunal, 
else  there  will  be  an  end  of  intelligent  ad- 
ministration, and  a  beginning  of  the  evils  re- 
sulting from  conflict  of  Jurisdiction.  If  the 
common  pleas  may  take  cognizance  of  ques- 
tions of  allowance,  it  may  talce  cognizance  of 
tbe  conduct  of  the  guardian,  and  the  settle- 
ment of  bis  accounts,  for  the  one  involves  the 
other.  This  the  law  will  not  permit  This 
principle,  it  will  readily  be  seen,  is  equally 
applicable  to  guardian  and  minor.  The  one 
Is  an  officer,  and  the  other  the  ward,  of  the 
orphans*  court  They  are  mutually  intw- 
estcd  in  the  settlement  of  the  accounts,  and  it 
would  therefore  be  manlfestiy  unjust  that 
the  one,  and  not  the  other,  should  be  estopped 
by  an  action  at  law.  The  Judgment  of  the 
court  below  is  therefore  reversed,  without  a 
venire  de  nova 


(U8  Pa.  Bt  U») 

YOCGHIOGHENY    NATURAL    GAS    00. 
T.  WESTMORELAND  PAPER  CO. 

(Supreme  Court  of  Pennsylvania.    Dec  30, 
1893.) 

CoirrKAcm— Natoral  Gas— Aotiok— Afudavit 

or  DXFKHSI. 

In  an  action  by  a  natural  gas  com- 
pany for  gas  furnished  defendant  for  bis  mill 
under  a  contract  by  which  it  agreed  to  famish 
a  sufficient  quantity  to  supply  five  boilers  at 
tbe  rate  of  ^.SO  each  per  day,  defendant  to 
pay  at  snch  rate  only  for  gas  actually  fur- 
nished and  nsed,,  the  statement  alleged  that 
defendant  used  gas  furnished  by  plaintiff  dui^ 
ing   three  months,   and  became  liable  to  pay 

Slaintife  $1,540,  being  $3.50  for  each  of  five 
oilers  per  day.  Seld  that  even  if  the  state- 
ment was  not  insufficient  for  failure  to  allege 
that  plaintiff  furnished  enough  gas  to  supply 
the  five  boilers  daring  said  time,  it  was  error 
to  render  judgment  for  plaintiff  for  want 
of  a  sufficient  affidavit  of  defense,  whwe  the 
affidavit  sliowed  that  enough  gas  had  not 
been  furnished,  and  that  by  reason  thereof 
defendant  had  to  go  to  the  expense  of  over 
$6,000  in  buying  and  xuiag  coal. 

Appeal  from  court  of  common  pleas,  West- 
moreland connty. 

Action  by  the  Youghiogheny  Natural  Gas 
Company  against  the  Westmoreland  Paper 
Company  for  natural  gas  furnished  defend- 
nnt  Prom  a  Judgment  for  plaintiff  for  want 
of  a  sufficient  affidavit  of  defense,  defendant 
Appeals.   Reversed. 

Williams,  Sloan  A  Orlfflth  and  Shlras  & 
Didiey,  for  appellant  Jas.  S.  Moorhead  and 
John  B.  Head,  for  appellee. 


GREEN,  J.  The  claim  of  the  phihitiflr  was 
strictly  limited,  in  the  statement  of  daim 
filed,  to  a  right  to  recover  for  gas  luder  the 
original  contract,  as  modified  by  the  subse- 
quent letters,  during  the  months  of  January, 
February,  and  March,  1892.  The  dalm  Is  for 
$542.50  for  the  month  of  January,  $507.50 
for  the  month  of  February,  and  $^0  toe  the 
month  of  March,  aggregating  $1,540.  There 
was*  not,  and  there  could  not  be,  either  tmder 
the  original  contract,  or  under  the  subse- 
quent letters  modifying  it,  any  right  of  action 
to  recover  anything  except  for  gas  actually 
furnished  by  the  plaintiff  to  the  defendant 
during  the  months  named,  yet  there  is  no 
precise  and  definite  averment  in  the  state- 
ment of  claim  that  the  gas  for  which  the 
claim  is  made  was  actually  furnished  to  the 
defendant  during  the  months  mentioned,  or 
at  any  time.  The  first  part  of  the  statement 
alleges  that  the  claim  is  to  recover  $1,640  for 
natural  gas  tarnished  to  the  defendant  toe 
tbe  months  of  January,  February,  and  March, 
1892,  in  accordance  with  a  written  contract 
of  March  10,  1888,  and  certain  letters,  of 
which  the  dates  are  given,  and  copies  at- 
tached. There  is  a  description  of  what  the 
claim  is.  Then  follows  an  averment  that  the 
defendant  used  for  fuel  natural  gas  furnished 
by  the  plaintiff  during  the  months  named, 
and  thei'eby  became  liable  to  pay  the  plain- 
tiff at  the  rate  of  $3.50  per  day  for  each  of 
five  boilers,  amounting  in  the  aggregate  to 
$1,540,  and  adds  a  statement  for  each  month. 
This  statement  amounts  to  this:  that  the  da- 
fendant  used,  as  fuel,  natural  gas,  which  was 
furnished  by  the  plaintiff  during  the  three 
months  named,  at  the  rate  of  $3.50  for  each 
one  of  five  boilers,  and  became  liable  to  pay 
therefor  $1,540.  All  this  may  be  true,  and 
yet  the  plaintiff  may  not  have  actually  fur- 
nished any  more  than  a  mere  fraction  of  the 
quantity  really  required  for  the  use  of  the 
Ijoilers.  It  would  still  be  the  use  for  fuel  of 
natural  gas  furnished,  although. the  quantity 
furnished  may  have  been  infinitesimal,  and 
the  defendant  may  have  been  actually  re- 
quired to  furnish  other  fuel  in  large  quanO- 
tlea  to  supply  the  deficiency.  The  amount  of 
the  liability  specified  in  the  statement  does 
not  help  tbe  insufficiency  of  the  allegation  as 
to  the  quantity  furnished,  as  it  is  nothing 
more  than  a  legal  conclusion,  and  its  correct- 
ness as  such  necessarily  depends  upon  the 
quantity  actually  furnished,  adjudged  by  the 
terms  of  the  contract.  Now,  the  contract  re- 
quhres  that  the  amount  of  gas  to  be  furnished 
should  be  "an  amoimt  sufficient  to  .supply, 
the  boilers  now  in  use,  or  hereafter  to  be 
erected  for  use,  in  its  paimr  and  pulp  mills 
at  West  Newton,  in  said  county,  for.  the 
period  of  five  years."  By  the  subsequent 
terms  of  the  contract,  it  appears  that  there 
were  13  boilers  then  in  actual  use,  and  each 
one  was  to  be  paid  for  at  the  rate  of  $2.66 
for  every  day  of  24  hours.  It  is  also  further 
provided  that  In  case  of  an  interruption  or 
failure  hi  the  gas  supply,  necessitating  the 
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shutting  down  of  the  mills,  no  charge  should 
be  made  for  gas  for  the  days  the  mills  ate 
not  running,  and  also  that  if,  for  any  other 
cause,  the  mills  are  not  in  o])eration,  no 
charge  for  gas  shall  be  made  tor  the  period 
of  such  cessation;  'it  being  the  intention  of 
the  parties  hereto  that  said  second  party 
shall  pay  at  the  rate  hereinbefore  stated  for 
the  numb«r  of  days  and  fractions  of  dA7« 
said  mills  are  in  actoal  operation,  and  said 
gas  is  actually  used."  It  will  be  seen,  there- 
fore, that  the  obligation  of  the  defendant  is 
to  pay  for  gas  actually  furnished,  only,  and 
the  amount  to  be  furnished  was  to  be  suffi- 
cient to  supply  the  boilers.  The  contract 
was  made  in  1888.  In  May,  1891,  the  corre- 
spondence commenced,  and  it  is  to  be  infer- 
red from  the  letters,  and  is  alleged  in  the 
affidavit  of  defense,  that  the  plaintitr  did  not 
furnish  enough  gas  to  supply  the  13  boilers. 
Thereupon,  the  original  contract  was  modi- 
fied so  as  to  require  the  plaintifC  to  furnish 
enough  gas  to  supply  a  minimum  of  5  boilers 
at  a  price  of  |3.50  per  day  for  each.  But 
the  defendant,  by  the  two  final  letters  of 
June  4  and  June  12,  1891,  expressly  stipulat- 
ed as  follows:  "We  do  not  want  to  agree  to 
pay  for  any  gas  we  do  not  use,"  and  "we 
shall  probably  be  glad  to  use  all  of  the  gas 
you  can  furnish  us;  but  our  understanding 
of  the  result  of  our  correspondence  is  that 
you  accept  our  proposition  as  contained  In 
our  letter  of  May  14th,  and  that  we  are  to 
pay  for  gas  only  as  used."  In  the  letter  of 
June  12th  the  defendant,  writing  to  the  plain- 
tiff, says:  "I  feel  authorized  to  accept  your 
suggestion  that  five  boilers  shall  be  the  mini- 
mum of  boilers  m  use,  and,  if  we  cannot  be 
supplied  with  this  amount  of  gas,  we  will 
want  to  discontinue  the  use  of  gas  altogeth- 
er." As  this  is  the  last  of  the  letters  appear- 
ing before  us,  we  conclude  that  It  was  the 
modified  agreement  of  the  parties  that  the 
plaintiff,  from  that  time  on,  should  furnish 
as  much  gas  as  was  required  to  supply  at 
least  fire  boilers  per  day,  and  that  only  such 
gas  as  was  actually  furnished  and  used 
.  should  be  paid  for. 

If  we  consider  the  statement  of  claim  in 
the  light  of  the  original  contract  and  the 
modified  contract,  as  appears  by  the  letters. 
It  would  seem  that  it  is  quite  insufficient  to 
support  the  claim  made,  as  it  does  not  aver 
that  an  amount  of  gas  necessary  to  supply 
a  minimum  of  five  boilers  per  day  was  ever 
actually  furnished.  It  is  extremely  doubt- 
ful, therefore,  whether  a  right  to  judgment 
could  be  sustained,  even  in  the  absence  of 
any  affidavit  of  defense.  But  the  affidavits 
filed  allege  specifically  and  positively  not 
only  that  the  plaintiff  never  did  supply 
enough  gas  to  run  the  13  boilers,  and  set 
out  at  length  the  precise  injury  done  thereby 
In  dollars  and  cents,  which  they  were 
obliged  to  expend  in  obtaining  coal  to  make 
up  for  the  deficiency  of  gas,  but  also  charged 


that,  during  the  three  months  for  which  the 
plaintiff's  claim  Is  made,  "the  plaintiff  con- 
tinued to  divert  Its  supply  of  natural  ga» 
from  the  defendant,- and  to  deliver  the  same 
to  consumers  subsequent  In  date  of  contract 
to  the  defendant,  and  that  the  gas  furnished 
by  plaintiff  to  defendant  during  said  three 
months,  by  reason  of  such  deficiency  in 
quantity,  was  only  worth  the  following  sums: 
January,  1892,  one  hundred  and  elgbt  and 
60-100  dollars,  ($108.50;)  February,  1892,  one 
hundred  and  one  50-100  dollars,  ($101.50;) 
March,  1882,  ninety-eight  dollars,  ($98.00.)" 
As  we  are  bound  to  assume  the  truth  of  the 
averments  In  the  affidavits  of  defense.  It  Is 
clear  there  can  be  no  right  of  recovery  for 
$1,540  for  the  gas  furnished  In  the  three 
months,  when  the  value  of  all  that  was  actu- 
ally furnished  was  only  $308.  But  the  sup- 
plemental affidavit  further  alleges  that  gas 
was  not  furnished  for  the  number  of  days 
claimed  in  the  statement,  but  for  a  less  num- 
ber of  days,  which  are  specified  for  each 
month,  and  further  avers  "that  during  said 
months  plaintiff  wholly  failed  to  deliver  to 
defendant  natural  gas  sufficient  to  supply 
five  boilers  with  fuel,  and  that  in  order  to 
heat  said  boilers,  and  to  supply  fuel  for  the 
operation  of  its  mill,  which,  under  the  orig- 
inal contract,  and  the  contract  as  amended 
by  the  letters  set  forth  by  plaintiff,  defend- 
ant was  compelled  to  purchase  and  did  pur- 
chase coal  at  the  market  price  thereof,  which 
market  price  was  the  sum  of  five  thousand 
and  nineteen  37-100  dollars,  which  was  paid 
by  defendant,  and  defendant  was  compelled 
to  employ  laborers,  at  the  tair  market  price 
of  labor,  to  handle  said  cool,  and  the  ashes 
and  waste  therefrom,  and  that  the  sum  so 
paid  for  labor  was  thirteen  hundred  and 
forty-seven  and  89-100  dollars,  all  of  which 
was  lost  to  defendant  by  reason  of  plalntUTs 
failure  to  supply  gas  for  heating  the  boilers 
of  defendant  according  to  the  contract  as 
It  originally  stood,  and  as  amended."  The 
affidavit  further  alleges  that  the  said  sums 
of  m<Hiey  were  paid  out  because  of  the 
plaintiff's  failure  and  refusal  to  supply  a 
sufficient  quantity  of  gas  for  heattng  the 
boilers  of  the  defendant  at  its  mills,  and  par- 
ticularly the  five  boilers  set  forth  In  the 
plaintiff's  statement,  and  that  the  exi>en8e 
was  incurred  on  the  days  when  the  plaintiff 
undertook  to  furnish  the  said  gas.  Other  aver- 
ments of  a  specific  and  positive  character  are 
made,  which  tend  directly  to  defeat  the 
plaintiff's  right  of  action.  As  all  the  aver- 
ments in  the  two  affidavits  must  be  taken 
as  verity,  there  can  be  no  recovery  for  want 
of  a  sufficient  affidavit  of  defense,  and  It  was 
error  to  enter  such  a  Judgment,  in  the  face 
of  the  facts  alleged  in  these  affidavits.  They 
are  precise,  definite,  positive,  and,  If  true 
and  unexplained,  they  seem  to  be  fatal  to 
any  recovery.  Judgment  reversed,  and  pro- 
cedendo awarded. 
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In  re  McCLELLAN'S  ESTATE. 

Appeal  of  HENRT. 

(Supreme  Court  of  PennsylTania.    Dec.  80, 

1893.) 

Lira  Estate  and  Bkmaikdkb— Mostoaob — Fohb. 

CLOSDBK— TiTIA  OF  PUBOHASEB. 

A  life  estate  in  land  waa  devised  to 
hnsband  and  wife;  the  will  directing  that 
after  their  death  the  land  should  be  sold,  and 
the  proceeds  divided  among  their  chiltlren. 
The  life  tenants  and  the  children  joined  in 
a  bond  secured  by  a  mortgage  on  the  land, 
and  after  judgment  on  the  bond  the  land  was 
sold  on  a  writ  of  fl.  fa.,  and  the  mortgage 
entered  satisfied  of  record.  Held,  that  the 
porchaser  at  the  sale  acquired  no  title  to  the 
land,  as  the  estate  of  the  life  tenants  did  not 
pass,  because  of  noncompliance  with  Acts  Oct. 
13,  1840,  and  Jan.  24,  1849,  regulating  the 
procedure  in  case  of  life  estates;  and,  as  to 
the  children,  the  direction  in  the  will  con- 
verted the  land  into  personalty,  and  their  in- 
terest could  not  pass  oy  the  sale,  and,  though 
the  mortgage  by  them  was  an  equitable  as- 
signm^tt,  the  satisfaction  thereof  extinguished 
the  lien. 

Appeal  from  orphans'  court,  Beaver  county; 
John  J.  Wlckham,  Judge. 

Proceedings  in  the  mattw  of  the  estate  of 
William  McClellan,  deceased.  From  a  de- 
cree distributing  the  proceeds  of  the  sale  of 
certain  real  estate,  Thomas  M.  Henry  ap- 
peals.   Affirmed. 

W.  H.  S.  Thomson,  E.  N.  Bigger,  and  Harry 
Calhoon,  for  appellant  A  P.  Marshall,  for 
appellees, 

WILLIAMS,  J.  The  fund  In  controversy 
was  raised  by  a  sale  of  land  made  under  the 
direction  of  the  orphans'  court,  for  the  pur- 
pose of  making  distribution  in  obedience  to 
the  vrlll  of  William  McClellan,  deceased.  By 
the  terms  of  this  will,  an  estate  In  the  land 
was  given  to  Francis,  the  son  of  the  testator 
and  his  wife,  during  their  natural  lives. 
Upon  the  death  of  both,  the  testator  directed 
that  the  land  should  be  sold,  and  the  pro- 
ceeds divided  equally  between  their  children. 
One  of  the  tenants  for  Ufe  is  dea4.  The 
title  of  the  survivor  is  now  held  by  one  of 
the  children  entitled  to  distribution.  In  con- 
sequence of  the  merger  thus  brought  about, 
the  court  directed  the  sale  and  distribution  In 
accOTdance  Tvlth  the  terms  of  the  wilL  The 
appellant  appeared  before  the  auditor  as  a 
claimant,  and  made  a  showing  of  the  follow- 
ing facts  in  support  of  his  claim:  In  1882 
Francis  McCld&n  and  his  wife,  the  life. ten- 
ants, and  seven  of  their  nine  children,  joined 
in  a  mcH^age  upon  this  land  to  the  Beaver 
Valley  Building  &  Loan  Association,  for  a 
loan  of  $1,200.  In  1887,  in  consequence  of 
the  nonpayment  of  the  Installments  falling 
due  on  the  mortgage,  the  building  and  loan 
association  det^mined  to  collect  the  debt, 
and  caused  a  Judgment  to  be  entered  on  the 
bond  accompanying  the  m<»tgage,  and  a  writ 
of  :t  to  be  issued.  On  this  writ  the  land 
was  sdzed  and  sold  by  the  sheriff  to  Barrett 


for  nearly  enough  to  pay  the  debt  The 
balance  was  paid  by  the  defendants  in  the 
Judgment  and  both  the  judgment  on  the 
bond  and  the  mortgage  were  satisfied  of  rec- 
ord. Barrett's  title  is  now  held  by  the  claim- 
ant, who  also  holds  an  assignment  from  the 
building  and  loan  association  of  the  satis- 
fied mortgage.  What  title  to  the  land  or  its 
proceeds  has  he,  thowfore?  This  is  the  only 
question  presented  on  this  record.  Under 
the  will  of  William  McClellan,  his  son  Francis 
and  his  wife  took  a  Ufe  estate  in  the  land. 
This  could  be  bound  by  judgment  or  mort- 
gage, and  sold  by  the  sheriff,  but  the  mode 
of  proceeding  In  such  cases  is  regulated  by 
Acts  Oct  13,  1840,  and  Jan.  24,  1849.  The 
sale  made  In  this  case  was  In  utter  disre- 
gard of  these  acts,  and  this  court  held  In 
Henry  v.  McCleUan,  146  Pa.  St  34,  23  Atl. 
385,  that  it  did  not  pass  the  tide  of  the  life 
tenants.  As  to  the  children  of  Francis  and 
Jane  McClellan,  they  took  no  estate  under 
the  will.  The  direction  of  the  testator  to 
sell  the  land  and  divide  the  proceeds  worked 
a  conversion  of  It  from  real  to  personal,  as 
to  them,  and  a  sale  of  their  land  on  a  writ 
of  fi.  fa.  against  them  did  not  give  a  title 
to  the  purchaser,  for  they  had  no  Interest  or 
estate  that  was  the  subject  of  lien.  The 
mortgage  operated  as  an  equitable  assign- 
ment of  the  interests  of  those  who  signed  it 
but  the  mortgage  has  been  fully  paid  and 
satisfied.  The  mortgagees  have  received  ev- 
ery dollar  of  their  debt  and  Interest,  and 
their  demand  is  extinguished.  Tlie  appel- 
lant la  therefore  In  this  position:  His  title 
d^ved  through  Barrett  by  the  sale  on  the 
writ  of  fl.  fa.  in  1887  is  not  good  against 
the  life  estates  of  Francis  McClellan  and  his 
wife,  because  of  the  neglect  to  comply  with 
the  acts  of  1840  and  1849.  It  Is  not  good 
against  the  children  of  the  Ufe  tenants,  sincv 
they  had  no  estate.  Their  interests  were 
personal,  and  not  bound  by  the  lien  of  the 
judgment  and  could  not  pass  under  a  sale  by 
the  sheriff  of  the  land.  Brolasky  v.  Gally's 
Bx'rs,  51  Pa.  St  509;  Bailey  v.  Bank,  104 
Pa.  St  425.  The  mortgage,  when  in  life, 
was  an  equitable  assignment  of  the  interests 
of  those  who  executed  it,  but  the  mortgage 
has  been  paid  in  fact  and  Is  satisfied  on  the 
record.  We  see  no  way  to  relieve  against 
the  fatal  mistake  made  in  the  collection  of 
the  debt  by  the  building  and  loan  association. 
Th^y  got  their  money,  but  the  purchaser 
at  sheriff's  sale,  whose  money  paid  them,  got 
absolutely  nothing  in  return.  The  rule  caveat 
emptor  applied  to  him.  He  bought  at  a 
venture,  and  lost  His  vendee  stands  on 
no  better  ground.  The  proceedings  should 
not  have  been  upon  the  mortgage.  But  up- 
on the  Judgment  entered  upon  the  bond,  the 
life  estate  could  have  been  effectually  sold  by 
the  sheriff,  if  any  attention  had  been  paid  to 
the  requirements  of  the  law.  The  distribu- 
tion directed  by  the  court  below  Is  correct; 
and  the  decree  Is  affirmed. 
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(OS  Pa.  St.  OS) 

•SPARKS  ▼.  PITTSBURGH  CO. 

(Sopreme  Coart  of  Pennsylvania.    Dec.  30, 

1893.) 

CoNTBAOTs—CoKBTRucTioN— Proposition  and 
Acceptance. 

1.  Plaintiff  proposed  to  defendant  to  erect 
a  rig  and  drill  a  well  a  certain  depth  on  any 
of  defendant's  leases,  with  the  farther  pro- 
vision that  if  defendant  decided  to  drill  any 
more  wells  on  his  leases  or  "in  the  vicinity 
ap  to  the  number  of  five  plaintiff  was  to  have 
the  contract  therefor  at  the  same  price.  At 
the  end  thereof  was  written:  "Accepted. 
Contract  to  be  drawn  in  accordance  with  the 
above  proposition;"  and  then  was  added: 
"This  is  about  xitsiit,  and  will  be  satisfactory 
to  P.,"  (defendant.)  Pending  a  reference  of 
this  by  the  parties  to  an  attorney  to  draw 
a  contract,  plaintiff  drilled  the  one  well,  and 
was  paid  therefor.  Held,  that  the  proposition 
and  acceptance  was  not  a  completed  con- 
tract, so  that,  a  contract  not  having  been 
drawn,  plaintiff  coald  not  recover  damages 
for  defendant's  refnsal  to  allow  him  to  drill 
other  wells  which  defendant  thereafter  sunk. 

2.  Even  if  the  proposition  and  acceptance 
were  a  completed  contract,  wells  which  de- 
fendant sunk  at  the  distance  of  two  miles 
from  the  leased  premises  would  not  be  "in 
the  vicinity"   thereof  within  the  contract. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  George  W.  Sparks,  for  the  use 
of  Jarecki  Manufactnring  Company,  against 
the  Pittsburgh  Company,  for  damages  for 
breach  of  contract  Judgmrait  for  defend- 
ant   Plalntur  appeals.   Affirmed. 

A.  Leo  Well,  for  appellant.  Walter  Lyon, 
Charles  H.  McKee,  and  John  F.  Sanderson, 
for  appellee 

THOMPSON,  3.  Appellant's  proposition 
to  appellee  was  to  erect  a  rig  and  to  drill  a 
wdl,  the  rig  to  be  erected  for  the  sum  of 
1450,  the  well  to  be  drilled  down  to  Berea 
sand  upon  any  one  of  the  leases  that  might 
be  selected,  to  be  for  the  price  of  one  dollar 
per  foot,  to  be  paid  for  when  completed,  and 
the  boiler  and  engine,  except  casing,  to  ho 
famished  by  him.  It  Is  then  proposed  by 
him  as  follows,  viz.:  "If  you  decide  to  drill 
any  more  wells  upon  snld  leases,  or  in  the 
Yldnlty,  up  to  the  number  of  five,  I  am  to 
hare  the  contract  of  erecting  the  rigs  and 
drilling  the  wells  at  the  prices  above  named." 
At  the  end  of  the  proposition  Is  written: 
"Accepted.  Contract  to  be  drawn  in  accord- 
ance with  the  above  proposition  or  bid,"  and 
the  following  words  are  then  added:  "This 
is  about  right,  and  will  be  satisfactory  to  the 
Pittsburgh  Company."  Without  any  con- 
tract executed  in  pursuance  of  this  proposi- 
tion, appellant  stmk  the  first  well  upon  one 
of  the  leases,  and  has  been  paid  for  the  same. 
This  well  proved  a  dry  one,  and  appellee, 
which  had  in  Its  neighborhood  leases  upon 
about  1,000  acres  of  land,  and  for  the  devel- 
opment of  which  the  well  in  question  was 
sunk,  gave  them  up,  and  abandoned  the  en- 
terprise. It,  however,  sunk  a  number  of 
wells  near  EUwood,  some  two  miles  distant 


from  the  territory  thus  abandoned.  Appel* 
lant  claims  damages  for  the  loss  of  profits 
arising  from  the  refusal  of  appellee  to  allow 
him  to  sink  those  wells.  This  claim  is  there- 
fore based  upon  an  alleged  contract  and  Its 
breach.  The  appelUint's  contention  is  that 
the  proposition  itself  constituted  the  contract, 
and  the  sinking  of  those  wells  at  Ellwood 
the  breach  of  it  The  language  at  the  end 
of  the  proposition,  to  wit,  "Contract  to  be 
drawn  in  accordance  with  the  abpve  proposi- 
tion or  bid,"  and  "This  Is  about  right  and 
will  be  satisfactory  to  the  Pittsburgh  Com- 
pany," clearly  lmp<vts  that  it  was  not  intend- 
ed to  be  the  actual  agreement,  but  simply  the 
basis  of  one,  to  be  subsequently  perfected  by 
a  contract  properly  prepared.  This  appears 
to  be  apparent  from  the  words  used  "If  you 
decide  to  drill  any  more  wells  upon  said 
leases,  or  in  the  vicinity,  •  •  •  I  am  to 
have  the  contract"  The  proposition  was 
that  when  the  decision  should  be  reached  to 
sink  the  five  wells  upon  the  leases  or  the  vi- 
cinity, appellee  was  to  make  a  contract  with 
appellant  for  their  drilling.  As  the  time  of 
such  decision  was  not  fixed;  as  the  order  of 
sinking  the  wells,  whether  togetha:  or  suc- 
cessively, was  not  determined;  as  the  points 
of  locality  were  not  settled;  as  the  times  for 
completion  w»e  not  designated,  and  the 
modes  of  payment  were  not  specified,— It  is 
manifest  that  this  proposition  was  not  in- 
tended as  a  complete  contract,  but  that  it 
was  tentative,  and  was  only  to  become  a 
contract  binding  upon  the  parties  by  a  writ- 
ten agreement  when  properly  prepared.  This 
is  apparent  from  the  proofa  adduced  by  thvi 
appellant  himself.  He  testifies  that  the  presi- 
dent of  the  appellee  company  took  him  to  bis 
private  office,  and  sat  down  with  bim  to 
write  the  Intended  contract,  when  he,  appel- 
lant, told  him  that  McConnell  had  the  prop- 
osition, and  that  he  bad  better  prepare  the 
contract.  Mr.  McConnell  testifies  that  Mr. 
Tomllnson,  the  agent  of  appeUee,  and  Mr. 
Sparks,  the  appellant,  brought  him  the  prop- 
osition after  it  had  been  altered,  and  that 
Mr.  Sparks  said  he  was  going  up  to  the 
leases,  to  be  absent  k  week  or  10  days;  and 
asked  him  to  have  the  contract  ready  by  his 
return;  that  the  proposition  was  left  by 
Sparks  for  the  purpose  of  preparing  a  con- 
tract; and  Mr.  Tomllnson  testified  that  the 
president  of  the  company  told  bim  to  give 
the  proposition  to  Mr.  McConnell,  to  have 
him  prepare  a  contract  It  Is  thus  plain 
that  the  proposition  did  not  contemplate  the 
preparation  and  execution  of  an  agreement 
simply  for  the  purpose  of  more  authentic 
proof  of  It,  but  was  only  an  expression  of 
what  was  to  be  the  basis  of  an  agreement  to 
be  prepared  to  represent  the  final  meeting  of 
their  minds  upon  the  subject  It  has  not 
been  perfected  by  any  contract  which  Is  bind- 
ing upon  the  appeUee.  It  Is  contended  that 
the  proposition  is  not  severable,  and  that  ap- 
pellant, without  such  written  contract  and 
with  the  assent  of  the  appeUee,  having  sunk 
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-the  first  wdl,  and  baving  been  paid  for  It, 
no  written  contract  was  Intended  to  be  re- 
<ialred  for  the  sinking  of  tbe  five  other  wells. 
The  first  well  was  to  be  sunk  at  all  events, 
and  npon  Its  snccess  depended  the  operations 
upon  the  1,000  acres  leased.  The  appellee 
was  anxious  to  ascertain  whether  oil  existed 
beneath  that  territory,  and  requested  appel- 
lant to  go  on  In  advance  of  the  execntloK  of 
the  written  contract  By  such  parol  at- 
rangemeat  of  both  parties  the  Work '  was 
done.  While  It  was  being  done  they  sat 
down  to  draw  the  agreement  contemplated, 
bnt,  at  the  suggestion  of  the  appellant,  it 
was  referred  to  counsel  to  prepare  It,  who,  it 
seems,  failed  to  do  so.  The  sinking  of  the 
first  well  was  to  be  done  promptly,  and  the 
five  others  were  to  be  snnk  only  In  ease  ap- 
pellee should  decide  to  sink  them.  Tlie  work 
of  sinking  that  well  was  distinctive  from 
that '  connected  with  the  other  five  wells, 
which,  as  it  had  not  decided  to  sink  them, 
were  not  then  to  be  sunk.  The  fact  that  the 
first  well  was  sunk  and  paid  for  under  such 
drcnmstances  cannot  operate  to  tnm  the 
proposition  to  sink  the  others  Into  a  con- 
tract, when  a  future  agreement  for  the  sink- 
ing  of  them  was  clearly  contemplated  to  be 
prepared.  As  to  the  first  well,  the  wwk 
was  done  with  the  assent  of  both  parties, 
withoat  the  preparation  of  the  written  con- 
tract intended,  and  was  paid  for.  As  to  the 
five  other  wells,  the  negotiations  have  not 
been  completed  by  the  preparation  and  exe- 
cution of  the  contract  contemplated. 

Assuming,  however,  that  the  proposition  be 
treated  as  an  actual  agreement,  and  not  as 
tentative,  there  is  no  fact  showing  any 
breach  of  it.  Hie  proposition  was  in  refer- 
ence to  sinking  wells  on  the  leases,  or  in  the 
vicinity.  The  leases  referred  to  were  those 
on  the  land  situate  some  two  miles  north  of 
Ellwood,  and  the  vicinity  Intended  was  in 
their  immediate  neighborhood.  The  propo- 
sition is  to  be  construed  with  regard  to  the 
snbject-matter.  The  parties  were  contract- 
ing for  the  well  to  be  sunk,  presumaUy  to  be 
followed  by  others  upon  this  new  and  unde- 
veloped territory,  and  necessarily  "vicinity" 
must  be  construed  with  regard  to  it  It  is 
ingeniously  argned  that  "vicinity"  is  a  rela- 
tive term,  used  differently  as  to  subjects,— 
as,  when  applied  to  planets,  with  reference 
to  each  other.  Involving  vast  distances;  as, 
when  applied  to  dtles,  in  regard  to  each  oth- 
er, covering  many  miles,— and  that  as  it  was 
thus  an  indefinite  term  when  used,  its  limits 
in  the  present  case  should  have  been  deter- 
mined by  the  jury.  The  argument  may  be 
plausible,  but  it  is  not  substantial.  The  use 
of  a  word  in  a  written  instrument,  which 
may  have  in  some  uses  different  effects,  can- 
not operate  to  change  the  duty  of  the  court 
in  the  interpretation  of  it,  and  transfer  that 
dnty  to  the  jury.  The  construction  of  the  in- 
strument is  for  the  former,  and  not  for  the 
latter.  The  sinking  of  the  wells  by  appellee 
upon  lands  owned  by  it  near  Ellwood  two 


miles  distant  from  the  leased  territory  cov- 
ered by  the  proposition  was  not  in  its  "vi- 
cinity," and  was  not  therefore,  a  breadi  of 
the  propoeitlon.   Judgment  affirmed.    . 


(158  Pa.  St.  5«8) 

AETNA  INS.  CO.  v.  CONFER. 

(Supreme  Court  of  Pennsylvania.    Dec.  30, 

1893.) 

Affidavit  of  Dkfbmsb— Res' Judicata. 

1.  On  application  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense,  the  ques- 
tion is  not  whether  plaintiff  has  a  good  cause 
of  action,  but  whether  the  facts  alleged  in 
the  affidavit  are  sufficient  to  send  the  case 
to  the  jury. 

2.  In  an  action  by  an  insurance  company 
to  recover  money  paid  to  defendant  for  a  loss, 
on  the  ground  that  he  had  afterwards  recov- 
ered judgment  against  a  railroad  company  - 
for  negligently  setting  the  fire,  an  affidavit 
of  defense  which  alleges  that  plaintiff  had  de- 
clined to  join  in  the  prosecution  of  the  suit- 
against  the  railroad  company,  and  bad  waived 
all  claim  to  any  money  which  might  be  thus 
recovered,  and  that  defendant's  actual  loss 
was  greater  than  the  amount  recovered  from 
the  railroad  company  and  the  sums  paid  him 
by  various  insurance  companies,  is  sufficient 
to  withstand  a  rule  for  judgment  and  to  re- 
quire the  submission  to  tne  Jury  of  the  issues 
of  fact  presented. 

3.  A  judgment  recovered  against  a  rail- 
road company  for  negligently  setting  flre  to 
property  is  not  conclusive  on  the  property 
owner  as  to  the  amount  of  his  loss,  as  against 
an  insurance  company  seeking  to  recover 
money  paid  to  him  on  account  of  such  loss 
before  the  recovery  of  the  judgment 

Appeal  from  court  of  common  pleas,  Ve-. 
nango  county;  Charles  B.  Taylor,  Judge. 

Assumpsit  by  the  Aetna  Insiurance  Com- 
pany against  A.  L.  Confer  to  recover  money 
paid  defendant  on  account  of  a  loss  by  fire. 
A  rule  for  Judgment  for  want  of  a  sufficient 
affidavit  of  defense  was  discharged,  and 
plaintiff  appeals.    Affirmed. 

McCalmont  tt  Osborne,  for  appellant 
Dunn  &  Carmidiael,  for  ap];)eliee. 

DEAN,  J.  The  defendant  owned  an  oil 
refinery  on  the  line  of  a  railroad.  He  iu- 
snred  his  property  in  five  companies,— among 
them,  this  plaintiff,— each  delivering  to  him 
a  policy  in  the  sum  of  ^,140,  and  each  pol- 
icy, to  the  amount  of  it  embracing  in  the 
description  the  whole  property.  While  the 
policies  -wen  In  toice,  on  the  24th  of  July, 
1888,  the  refinery  caught  flre  from  locomo- 
tive spaito  from  the  railroad,  and  was  dam- 
aged to  the  amount  of  ^27,565.42,  as  averred 
by  him  in  his  proof  of  loss.  Defendant,  as 
required  by  his  contracts  of  insurance,  at 
once  made  claim  on  the  insurers.  On  July 
31,  1889,  the  plaintiff  paid  him,  In  full  of 
its  share  of  the  loss,  $1,868.68;  the  other  four 
companies  paid  a  like  sum.  Afterwards,  the 
defendant,  alleging  the  flre  was  caused  by 
the  negligence  of  the  railroad  company, 
brought  suit  against  It  for  his  entire  loss, 
and  got  a  verdict  for  $25,081.46,  which, 
when  paid,  with  interest  and  costs  added, 
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amoanted  to  $27,089.83;  whereupon  this 
plaintiff,  one  of  the  Insurance  companies, 
brought  this  suit,  to  get  back  from  defend- 
ant the  amount  it  had  paid  him,— $1,868.58,— 
less  its  share  of  the  expenses  of  collection  of 
the  whole  amount  from  the  railroad  com- 
pany. To  this  claim  of  the  company,  the 
defendant  filed  affidavit  of  defense.  In  sub- 
stance arerring:  (1)  That  Immediately  aft- 
er the  fire,  at  the  time  of  the  adjustment  of 
his  loss,  he  Informed  the  insurance  company 
fully  of  the  cause  of  it,  which,  as  he  be- 
lieved, was  the  negligence  of  the  railroad 
company,  and  solicited  said  company  to  Join 
with  or  aid  him  In  a  suit  against  said  rail- 
road company,  that  said  Insurance  company 
might  be  reimbursed  for  the  amount  It  had 
paid  him,  but  that  defendant  refused  to  have 
anything  to  do  with  the  matter;  said  it  was 
not  in  the  law  business;  had  no  claim 
against  the  railroad  company;  that  insured 
was  welcome  to  all  he  could  collect  from  the 
railroad  company.  That  thereupon  he 
brought  suit  in  his  own  name  against  the 
railroad  company,  and,  after  long,  vexatious, 
and  expensive  litigation  In  the  court  below 
and  in  the  supreme  court,  be,  three  years 
afterwards,  obtained  final  Judgment,  and  re- 
ceived his  money.  (2)  That  he  paid  out  and 
expended  a  large  sum  of  money  in  procur- 
ing attendance  of  witnesses,  printer's  bills, 
counsel  fees,  etc.,  amounting  to  the  sum  of 
$6,389.83.  (3)  That  his  loss  was  much  great- 
er than  the  aggregate  amount  paid  by  all  the 
Insurance  companies,  and  that  the  sum  of 
the  amonnts  paid  by  the  Insurance  compa- 
nies and  railroad  company  did  not  cover  his 
loss,  after  deducting  the  expenses  of  collec- 
tion. On  filing  this  affidavit,  plaintiff  took 
a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense,  which  the  court,  on 
hearing,  discharged.  From  that  decree 
comes  this  appeal. 

It  must  be  a  very  plain  case  of  error  In 
law  If  we  sustain  appeals,  in  such  cases  as 
this,  from  the  decree  of  the  common  pleas 
discharging  the  rule.  The  decree  being  In- 
terlocutory, no  injury  can  result  to  the. com- 
plaining suitor,  other  than  delay  of  final 
Judgment  Besides,  it  is  doubtful  whether 
the  act  of  assembly  authorizing  these  ap- 
peals has  not,  on  the  whole,  aggravated  de- 
lay. The  observations  of  this  court  in  OrlC- 
flth  ▼.  Sitgreaves,  •81  Pa.  St.  378,  and  Rad- 
cliffe  V.  Herbst,  135  Pa.  St.  568,  19  AU.  1029, 
are  pointedly  applicable  In  the  case  before 
us.  A  very  elaborate  argument  is.  made, 
with  abundant  reference  to  authorities,  to 
show  that  aj^ellant  has  a  good  cause  of  ac- 
tion. As  nothing  to  the  contrary  has  been 
Intimated  by  the  court  below,  that  question 
being  in  no  way  involved  in  the  decree  dis- 
charging the  rule,  we  are  somewhat  at  a 
loss  to  understand  why  the  point  is  so  ear- 
nestly urged  here.  The  Jurisdiction  of  this 
court  is  appellate,  not  (Hrlginal,  In  actions 
at  law.  It  Is  our  duty  to  review  Judgments 
•it  the  common  pleas;  not  to  make  sugges- 


tions, preliminary  to  a  hearing,  as  to  what 
decrees  shall  there  be  made.  We  presume 
the  learned  Judge  of  the  court  below,  if  the 
question  be  raised  before  him,  will  rightly 
decide  It  Certainly,  we  cannot  pass  upon 
it  before  hearing  or  decision  by  him.  The 
only  question  properly  before  us  is,  does  the 
affidavit  set  out  sufficient  to  send  the  case 
to  a  Jury?  We  do  not  think  It  advisable, 
at  this  stage  of  the  proceedings,  t»  inquire 
whether  the  agreement  to  relinquish  or 
waive  any  claim  by  the  insurance  company, 
as  averred  by  defendant,  would  constitute 
an  estoppel.  As  the  case  must  go  to  trial 
on  other  disputed  facts,  the  sufficiency  of 
this  part  of  the  defense  can  be  better  deter- 
mined when  the  evidence  is  heard.  We  have . 
no  doubt  plaintiff  could,  by  parol,  through  an 
authorized  representative,  before  suit  was 
brought  against  the  railroad  company,  have 
waived  all  claim  on  money  contingent  on  a 
successful  prosecution  of  a  suit  In  which 
It  declined  to  take  any  risk  or  part  Wheth- 
er fbexe  was  such  a  waivw  by  one  author- 
ized to  make  it,  and  whether  the  defendant 
in  view  of  it,  took  upon  himself  all  the  labor, 
expense,  and  risk  of  problematical  litigation, 
which  otherwise  he  would  not  have  done,  are 
questions  on  which  we  now,  for  obvious  rea- 
sons, intimate  no  opinion. 
.  But  the  defendant  further  avers  that  he 
expended  a  large  sum  of  money  in  and  about 
the  prosecution  of  the  suit,  such  as  coun- 
sel fees,  costs,  and  expenses  of  hunting 
up  witnesses.  The  plaintiff  undertakes  to 
make  a  deduction  from  its  claim  for  its 
share  of  this  expense;  defendant  alleges 
that  the  deduction  is  not  sufficient  This 
dispute  can  only  be  determined  after  hear- 
ing the  evidence  bearing  on  it  Then  de- 
fendant further  avers  that  his  actual  loss 
was  greater  than  the  aggregate  amount  re- 
ceived by  him  from  both  the  insurance  com- 
panies and  the  railroad  company.  The  plain- 
tiff replies  that  his  claim  against  the  rail- 
road company  was  for  his  entire  loss,  and 
the  Judgment  in  that  case  is  conclusive  as 
to  the  amount  Undoubtedly,  as  between 
him  and  the  railroad  company,  the  Judg- 
ment is  conclusive.  But  the  plaintiff  was 
no  party  to  that  suit  Howevw  significant 
the  Judgment  may  be  as  evidence  in  this  is- 
sue, It  does  not  necessarily  follow,  as  be- 
tween these  parties,  that  that  Judgment  de- 
termines the  whole  amount  of  plalntitrs  loss 
by  the  fire.  His  proven  loss  to  the  Insurance 
companies,  at  time  of  payment  by  them,  was 
$27,565.42;  the  verdict  of  the  Jury,  nearly 
16  months  after  the  fire,  was  only  $25,081.36. 
Deducting  his  alleged  expenses  from  this 
amount,  and  adding  the  remainder  to  the 
amount  received  for  Insurance,  makes  a  net 
sum  less  than  the  aggregate  of  his  alleged 
loss,  as  first  proven  to  the  insurance  com- 
panies. The  defendant,  on  trial  of  this  is- 
sue, may  adduce  fuller  and  more  specific 
iiroof  of  loss  than  on  the  former  trial;  may 
offer  evidence  which  will  satisfy  the  Jury, 
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&8  it  satisfied  tbe  insurance  companies  when 
they  i>ald  him,  that  his  actual  loss  was  $27,- 
565.42.  It  is  clear  to  our  minds  that  the 
disputed  facts  mentioned  can  only  be  de- 
termined by  Jury  trial.  Theref<«e,  the  de- 
cree of  the  court  below  is  afSrmed,  and  tbe 
appeal  is  dismissed,  at  costs  of  appellant 


(1S»  Pa.  St  831) 

PITTSBURGH,  V.  &  C.  RY.  CO.  t.  PITTS- 
BURGH, O.  &  S.  L.  R.  CO. 
(Supreme  Court  of  Pennsylvania.    Dec.  30, 
1893.) 
RxiLBOADS—BaANCHEg— Abandonment. 
L  A  company  chartered  to  build  a  road, 
"with   power   to   construct   such   branches   as 
the    directors    may    deem    necessary,    and    to 
connect"  them  with  any  railroads  built  or  to 
b«  built,  has   a   continuing   power  of   branch 
buildingi  not  to  be  abridged  by  a  subsequent 
act    giving    the    company    a    certain    time    to 
complete  its  road,  "with  one  or  more  traclis, 
sidings,  depots,   and   appurtenances." 

2.  Since  railroads  are  not  required  by  law 
to  I^eep  up  tlieir  stakes,  nor  record  maps  of 
branch  lines  surveyed,  as  notice  to  others,  a 
company  which  has  surveyed  such  a  line,  and 
resolved  to  build  it,  but  without  intending  to 
abandon  it,  has  done  nothing  for  five  years 
and  two  months,  is  not  so  estopped  to  assert 
its  right  of  way  against  another  company, 
aa  railroads  are  not  included  in  Act  March 
22,  1871,  malung  five  years'  nonuser  of  any 
turnpike,  plank  road,  canal,  or  public  highway 
of  a   corporation   equivalent  to   abandonment. 

3.  Abandonment  of  a  surveyed  branch 
railroad  can  be  asserted  only  by  the  state, 
not  by  another  company  attempting  to  use  the 
right  of  way. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Action  by  the  Pittsburgh,  Virginia  & 
Charleston  Railway  Company  against  the 
Pittsburgh,  Canonsbfurg  &  State  Line  Rail- 
road Company  for  an  injunction  of  defend- 
ant's trespass  on  plaintiffs  right  of  way.  In-' 
junction  granted.  Defendant  appeals.  Af- 
firmed. 

The  master  found  as  foUows: 

"Tbe  plaintiff  company  was  incorjwrated 
by  an  act  of  assembly  approved  April  8, 1867, 
(P.  Lh  897,)  under  the  name  of  the  Monon- 
gahela  Valley  Railroad  Company.  By  act 
of  March  31,  1868,  (P.  L.  726,)  the  company 
was  authorized  to  build  its  road  on  a  some- 
what different  route,  'with  the  power  to  con- 
struct such  branches  as  the  directors  may 
deem  necessary,  and  to  connect  all  or  either 
of  them  with  any  railroad  or  railroads  now 
constructed  or  that  may  be  hereafter  con- 
structed;' and  by  the  same  act  the  time  for 
completion  of  the  railroad  was  extended  five 
years.  Before  this  time  expired,  by  act  of 
February  7,  1873,  (P.  L.  126,)  the  time  for 
its  completion,  'with  one  or  more  tracks,  sid- 
ings, depots  and  appurtenances,'  was  extend- 
ed for  five  years  from  January  1,  1873.  The 
plaintiff's  road  was  completed  from  Pitts- 
burgh to  Monongabela  City  by  October,  1873. 
In  Novemljer,  1886,  John  M.  Byers,  chief  en- 
gineer of  the  company  plaintiff,  began  the 
making  of  sturveys  of  a  branch  line  from  Pe- 


ter's Creek,  a  station  on  plaintiff's  main  line 
between  Pittsburgh  and  Monongabela  City, 
up  the  valley  of  Peter's  creek  to  a  point  near 
McDonald  station  on  the  Panhandle  R.  R. 
The  surveys  and  a  map  of  tbem  he  completed 
in  January,  1887.  He  marked  the  line  on  the 
ground  by  pins  at  irregular  distances,  in- 
dicating the  center  line  of  the  railroad,  the 
curves  being  run  in  and  marked,  but  the  cuts 
and  fills  not  being  indicated  in  any  way,  nor 
the  width  of  tbe  right  of  way  to  be  appro- 
priated. It  does  not  affirmatively  appear 
that  this  survey  was  made  by  him  pursuant 
to  any  action  taken  by  the  direction  of  the 
company.  On  March  25,  1887,  this  map  was 
before  the  board  of  directors  of  the  company 
plaintiff  at  a  special  meeting,  and  the  fol- 
lowing resolution  was  adopted:  'On  motion, 
resolved,  that  it  is  deemed  necessary  that  a 
branch  line  of  raUroad  shall  be  constructed 
from  a  point  on  tbe  main  line  of  this  com- 
pany's road  at  or  near  Pete's  Creek  station; 
thence  southwesterly  to  a  connection  with 
tbe  Cbartiers  Railway  at  or  near  Bridge- 
yille  station,  and  also  to  a  connection  with 
the  Pittsburgh,  Cincinnati  and  St  Louis  Bail- 
way  at  or  near  McDonald  station,  all  in  the 
counties  of  Allegheny  and  Washington;  and 
the  construction  of  the  same  is  h^eby  au- 
thorized according  to  the  route  as  designated 
on  a  map  now  before  the  board,  subject  <  to 
such  minor  modifications  as  the  president 
may  deem  wise  during  the  construction  there- 
of. And  the  said  map  is  ordered  to  be  verl- 
fled  by  the  secretary,  and  filed  in  the  office 
of  the  company.'  That  no  other  or  further 
action  was  ever  taken  by  the  board  of  di- 
rectors as  to  this  branch.  The  map  in  ques- 
tion was  produced  in  evidence,  T«1fied  by 
the  secretary  as  directed  by  the  resolution. 
While  there  was  some  talk  by  Mr.  Du  Barry, 
president  of  the  company,  with  a  contractor 
who  may  or  may  not  have  made  bids  on  the 
wwlc,  nothing  waa  in  fact  done  towards  the 
construction  of  this  branch  road  from  the 
date  of  this  resolution,  Marc'h  26,  1887,  to 
May  3,  1892.  The  defendant  company  was 
incorporated  October  24,  1889,  under  tbe  pro- 
visions of  the  act  of  April  4, 1868,  (P.  L.  62,) 
to  construct  a  railroad  from  Pittsburgh 
through  Canonsbm-g  to  the  West  Virginia 
line.  On  October  28,  1889,  four  days  there- 
after, the  board  of  directors  of  the  company 
defendant  passed  the  follo<wlng  resolution: 
'Resolved,  that  the  line  of  the  Pittsburgh, 
Canonsburg  and  State  Line  Railroad  be  as 
follows:  Commencing  at  a  point  in  the  city 
of  Pittsburgh;  thence  via  the  valley  of  Saw 
Mill  Run  to  Caatle  Shannon;  thence  via  tbe 
most  practicable  route  to  Canonsburg,  Pa.; 
thence  via  Houstonvllle  and  McConnell's 
Mills  to  tbe  point  of  divergence  of  the  two 
lines  on  what  is  known  as  the  "Rea  Farm;" 
thence  to  the  state  line  of  Pennsylvania  and 
West  Virginia,  as  the  board  of  directors  may 
hereafter  determine.  Carried.'  Wbetho'  tbe 
survey  of  the  line  adopted  by  this  resolution 
was  made  within  the  four  days  preceding  Its 
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adoption  doe*  not  clearly  appear  from  the 
eyldence,  bat  It  does  not  seem  probable  It 
was  so  made.  On  Augnst  2,  1890,  and  No- 
rember  23,  1891,  reatdutions  of  the  board 
were  passed  relating:  only  to  the  part  of  the 
line  from  the  Rea  farm  to  the  West  Virginia 
Une.  No  other  corporate  action  was  ever 
taken  with  regard  to  the  locatloD  of  the 
main  Une.  On  April  22,  1890,  the  executive 
committee  of  the  defendant  company  ap- 
pointed a  committee  to  look  np  a  r»ute  for  a 
toanch  Une  from  some  point  on  the  line  of 
their  road  between  Ganonsbm-g  and  Castle 
Shannon  to  the  Monongahela  river.  On  Jnly 
22,  1800,  the  foUowing  resolution  was  passed 
hy  the  board  of  directors  of  said  company: 
'Whereas,  the  ezecntive  committee  of  ntts- 
bnr^  Canonsborg  and  State  Line  Railroad 
Company  have  had  surveyed  and  advise  the. 
adoption  of  a  branch  line  to  the  Monongahda 
river:  Tho^fore,  be  It  resolved  by  the  board 
of  directors  of  this  company,  that  they  do 
hereby  adopt  and  permanently  locate  a 
branch  road  as  foUows:  Beginning  at  a 
point  on  the  main  Une  of  the  P.,  C.  &  S.  L. 
B.  B.  at  (Mr  near  Library,  Allegheny  county. 
Pa.,  thence  by  way  of  the  valley  of  Pe- 
ter's creek  to  a  point  at  or  near  the  mouth 
of  said  creek  at  the  Monongahela  river,  fol- 
lowing the  surveys  made  by  B.  L.  McCuUy, 
chief  engineer,  as  near  as  may  be  practicable. 
Unanimously  adopted.'  At  the  time  the 
anrvey  referred  to  in  this  resolution  was 
nude  the  stakes  put  in  by  the  company  plain- 
tiff on  its  branch  line  np  Peter's  creds  had 
almost  disappeared.  There  were  some  stakes 
to  be  found  which  would  indicate  a  prior 
location  of  a  railroad,  but  not  by  whom  It 
was  made.  This  Une  in  many  places  was 
laid  over  the  same  ground  as  plaintiff's 
branch.  Nothing  further  was  done  by  either 
party  until  May,  1892.  On  May  3,  1802,  the 
plaintlfl  company  began  to  retrace  its  Une. 
On  May  11,  1892,  the  dtfendant  company 
began  the  wo^'k  of  grading  which  Is  com- 
plained of  in  the  blU.  On  May  14th,  the 
plaintiff  company  likewise  began  grading,  and 
on  May  28,  1892,  this  bUl  was  filed. 

"The  defendant  asks  the  master  to  find 
that  the  location  of  the  plaintiff  company 
was  not  made  in  good  faith.  This  he  takes 
to  mean  that  they  located  the  road  without 
any  intention  of  building  it,  or  of  building 
It  in  any  definite  or  reasonable  time,  but  only 
to  forestaU  others.  There  is  no  evidence 
from  which  such  a  finding  would  be  justified. 
It  was  not  for  more  than  a  month  after  the 
location  that  the  engineer  was  ordered  to 
suq;>end  operations,  and  that  and  the  subse- 
quent fact  that  it  was  not  buUt  is  all  there 
is  from  which  an  intention  not  to  build  it 
could  be  inferred.  The  defendant  also  asks 
the  master  to  find  that  the  plaintiff  company 
had  abandoned  the  branch  line  In  question. 
As  this  involves  the  consideration  of  some 
matters  of  law,  the  findings  of  fact  In  respect 
to  that  matter  are  postponed  to  a  subsequent 
part  of  this  report.   The  defendant  company 


did  not  register  in  the  office  of  the  auditor 
general  under  the  provisions  of  the  act  of 
June  1.  1889.  f  19,  (P.  L.  420,)  nntfl  Novem- 
ber 14,  1892.  Upon  these  facts  the  company 
plaintiff  contends  that  its  location  should  be 
held  good  and  vaUd  and  prior  in  right  as  it 
Is  in  time,  to  that  of  defendant,  and  that  the 
defendant  company,  not  having  located  its 
main  Une,  has  no  right  to  bnUd  a  branch 
Une,  and,  not  having  complied  with  the  law 
as  to  registration,  has  no  right  to  go  into  op- 
eration. The  omitention  of  the  defendant  Is: 
(1)  That  the  plaintiff  company  had  no  au- 
thority to  lay  out  a  branch  road,  because  the 
time  aUowed  for  the  completion  of  the  road, 
to  wit,  five  years  from  January  1,  1873,  had 
long  expired  before  the  branch  in  qnestion 
was  located;  (2)  that  the  plaintiff's  location 
was  to  be  deemed  abandoned  in  July,  1S90,  or 
that  it  was  forfeited;  (3)  that  the  plaintUT  is 
estopped  from  asserting  a  right  to  the  loca- 
tion claimed  by  it 

"Mr.  Justice  WllUams  remarks  In  WlUiams- 
port,  etc.,  E.  Co.  v.  PhUadelphla,  etc.,  E.  Co., 
141  Pa.  St  414,  21  AtL  645,  that  it  is  singular 
that  the  question  of  what  constitutes  a  vaUd 
location  of  a  railroad  should  be  to  any  ex- 
tent an  open  one  In  Pennsylvania.  It  is  cer- 
tainly equaUy  singular  that  the  law  of  Penn- 
sylvania does  not  seem  to  prescribe  any 
means  of  pres»vlng  the  evidence  of  such  lo- 
cation, (Mr  of  giving  notice  of  it  or  require 
any  notice  of  it  to  be  given,  or,  in  the  case  of 
a  branch,  seem  to  prescribe  any  time  within 
which  the  work  shall  be  begun  or  completed. 
In  the  case  Just  <dted  the  requisites  of  a  vaUd 
location,  as  to  third  persons  and  rival  corpo- 
rations, are  said  to  be  a  preliminary  entry 
by  engineers  and  surveyors,  who  run  and 
make  out  Unes,  map  them,  and  report  them 
to  the  company,  and  the  adoptl(Mi  of  such  a 
'  Une  by  the  board  of  directors;  and  aU  this 
Is  to  be  proved  as  any  other  facts,  and  whoa 
proved  has  the  same  effect  upon  aU  interest- 
ed as  though  it  had  been  recorded.  The  lo- 
(Atlons  of  the  branches  of  both  plaintiff  and 
defendant  appear  to  conform  to  these  requi- 
sites. As  stated,  it  does  not  appear  {bat  the 
plaintiff's  survey  was  ordered  by  the  board 
of  directors,  and  If  it  were  not  for  the  stated 
ment  of  the  recpilsites  of  a  valid  location  in 
the  case  just  cited  the  master  would  be  in- 
cUned  to  think  that  an  order  of  the  board 
of  directors  that  the  survey  be  made  was 
requisite.  The  act  of  1840  provides  thr.c  the 
president  and  directors  of  such  company 
sbaU  have  power  by  themselves,  their  en- 
gineers, agents,  artisans,  and  workmen  to 
survey,  ascertain,  locate,  fix,  mark,  and  de- 
termine such  route  for  a  railroad  as  they 
may  deem  expedient,  etc.  In  New  Brighton, 
etc.,  B.  Co.  V.  Pittsburgh,  etc.,  R.  Co.,  105 
Pa.  St  13,  it  was  held  that  the  adoption  of  a 
survey  made  before  the  Incorporation  of  the 
company  did  not  constitute  a  valid  location. 
Why  should  the  adoption  of  a  survey  made 
by  some  of  the-  employes  of  the  company 
without  the  authority  of  the  directors  have 
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any  greater  effect?  It  Is  the  'president  and 
board  of  directors'  only  who  have  power  and 
authority  to  Rurvey,  ascertain,  etc.  The  case 
in  141  Pa.  St.  and  21  AtL,  however,  stating 
the  requisites  of  a  valid  location,  does  not 
include  this  among  them. 

•The  act  of  March  31,  1868,  (P.  L.  726,) 
gives  the  plaintiff  power  to  build  .a  road, 
"with  power  to  construct  such  branches  as 
the  directors  may  deem  necessary,  and  to 
connect  all  or  either  of  them,  with  any  rail* 
road  or  railroads  now  constructed  or  that 
may  hereafter  be  constructed.'  This  is  evi- 
dently Intended  to  give  tha  special  authority 
to  moke  branches  referred  to  In  section  10  of 
the  general  railroad  act  of  1849,  (P.  L.  T9,) 
and  seems  to  be  equivalent  to  the  branching 
power  conferred  by  section  9  of  the  railroad 
act  of  April  4,  1868,  (P.  L.  62.)  This  oppears 
to  be  a  continuing  power,  and  the  time  fixed 
tor  completion  of  the  railroad  appears  to 
have  no  relation  to  the  building  of  the 
branches.  There  seems  to  be  no  case  ex- 
pressly deciding  the  point,  but  it  appears  to 
the  master  that  it  is  of  the  very  nature  of 
the  branching  power  that  It  should  be  con- 
tinuous. If  the  branches  are  all  to  be  begun 
and  finished  with  the  main  line,  there  would 
seem  to  be  no  reason  why  their  location  and 
termini  should  not  be  stated  In  the  charter 
or  act  of  incorporation,  as  well  as  those  of 
the  main  line,  and  not  left  to  be  afterwards 
determined  by  the  directors  as  they  may 
deem  It  necessary,  or  to  be  connected  with 
roads  thareaf  ter  to  be  constructed. 

"It  is  argued  by  defendant's  counsel  that 
when  the  plaintiff  company,  by  act  of  Feb- 
ruary 7,  1873,  was  given  time  to  complete 
its  road,  'with  one  or  mcnre  tracks,  sidings, 
depots,  and  appurtenances,'  the  word  'appur- 
tenances' comprehended  branches,  and  that, 
therefore,  the  limitation  applies  to  the  con- 
struction of  branches,  and  that  branches  can- 
not, therefore,  be  Constructed  thereafter.  If 
)this  reasoning  be  sound,  it  wUl  follow  that 
after  January  1,  1878,  the  plaintiff  company 
had  no  power  to  build  a  single  additional 
trad:,  siding,  or  dejtot  It  seems  to  the  master 
that.  If  the  defendant's  contention  be  correct, 
that  branches  are  appurtenances  within  the 
meaning  of  that  act,  their  collocation  with 
trades,  sidings,  and  depots  is  an  argument 
for  the  continuous  nature  of  the  power  to  con- 
struct them  rather  than  against  It  If,  then, 
the  plaintiff  had  a  right  to  locate  the  branch, 
and  did  locate  it,  has  It  abandoned  it,  or  suf- 
fered it  to  be  forfeited?  As  has  been  already 
remarked,  there  is  no  allegation  in  the  an- 
swer to  that  effect  It  is  deemed  proper, 
however,  that  the  whole  case  as  presented 
by  the  evidence  token  should  be  discussed. 
If  the  plaintiff's  location  is  to  be  deemed  to 
have  been  abandoned.  It  must  be  either  be- 
caTise  the  facts  and  clrciunstances  warrant 
an  Inference  of  an  actual  Intention  to  aban- 
don, or  because  they  Justified  the  defendant 
In  acting  upon  the  supposition  of  an  aban- 
dooaient,  and  so  estop  the  plaintiff,  or  be- 


cause the  lapse  of  time  was  such  tiiat  the 
law  will  presume  an  abandonment,  or  be- 
cause the  law  has  declared  certain  acts  to  be 
an  abandonment  In  this  case  there  is  no 
evidence  whatever  of  an  actual  intention  to 
abandon,  but,  on  the  contrary,  the  evidence 
Is  all  the  other  way. 

"The  facts  relied  on  to  estop  the  plaintiff 
are  that  the  plaintiff  did  not  keep  its  line 
staked  so  as  to  give  notice  to  the  defendant 
of  its  location,  and  certain  conversations  had 
by  officers  of  the  defendant  company  with 
D.  P.  Corwln,  secretary  of  the  company 
plaintiff.  No  statute  requires  a  railroad  com- 
pany, after  making  a  location,  to  watch  the 
pins  or  marks  put  in,  and  keep  them  in  posi- 
tion, Just  as  no  statute  requires  any  map  or 
location  to  be  recorded.  The  failure  of  the 
plaintiff  to  do  so  was  therefore  not  an  act 
which  prejudiced  the  defendant  by  leading 
it  to  believe  the  plaintiff's  branch  line  to  be 
abandoned.  Indeed,  If  it  be  true  that  the  de- 
fendant company  did  not  in  fact  know  of  the 
plaintiff's  location  when  its  own  was  made, 
it  cannot  have  relied  on  any  evidence  of  the 
abandonment  of  that  which  it  did  not  know 
existed.  As  to  the  conversations  with  D.  P. 
Corwln,  it  is  sufficient  to  say  that  In  none  o>f 
them  does  he  appear  to  have  si)oken,  or  was 
he  supposed  to  have  spoken,  as  secretary  of 
the  company  plaintiff,  or  in  any  way  for  the 
company,  but  as  a  friend  of  Mr.  Mayran, 
president  of  the  defendant  company,  and  as 
a  landowner  lu  the  valley  of  Peter's  creek. 

"That  an  abandonment  might  be  presumed 
from  a  great  lapse  of  time  Is  very  probable. 
In  the  case  of  Western  Pa.  R.  Co.'s  Appeal,  104 
Pa.  St  399,  a  much  longer  time  had  elapsed 
than  the  five  years  and  two  months  delay  )n 
this  case;  and,  while  the  point  was  not 
decided  in  that  case,  because  the  party 
claiming  the  abandonment  was  held  not  to 
have  standing  to  make  such  claim,  yet  the 
defendant  in  this  case  has  Just  the  same 
standing,  and  no  more.  In  the  absence  of 
any  definite  ruling,  and  considering  the  rel- 
atively long  time  necessary  for  the  con- 
struction of  so  extensive  and  costly  a  work 
as  a  railroad.  It  would  be  presumptuous  for 
the  master  to  say  that  a  delay  of  five  years 
and  two  months  in  building  a  branch  rail- 
road is  evidence  of  its  abandonment  by 
mere  lapse  of  time.  The  legislature  having 
fixed  no  limit,  perhaps  no  court  would  be 
Justified  in  fixing  one  short  of  the  time  In 
which  a  surrender  might  be  presumed  by 
prescription.  The  defendant,  however,  relies 
on  the  provisions  of  the  act  of  March  22, 
1871,  (P.  L.  231,)  as  applying  to  this  case, 
and  making  the  facts  of  this  case  conduslve 
proof  of  abandonment  The  act  provides 
'that  whenever  any  turnpike,  plank  road, 
canal  or  sladiwater  navigation  or  public 
highway  of  any  company  or  corporatlcm 
•  •  •  has  been  or  shall  have  been  for  the 
period  of  five  successive  years  or  upwards, 
decayed,  out  of  repair  and  unused  for  the 
purposes  mentioned  In  the  charter  of  said 
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company,  the  same  shall  be  deemed  and  held 
to  be  abandoned  *  *  •  and  such  condi- 
tion and  non-user  may  be  given  in  evidence 
In  any  suit  or  proceeding  wherein  the  facts 
of  such  abandonment  may  be  material  and 
shall  be  conclusive  proof  thereof.'  This  act 
does  not  seem  to  apply  to  railroads.  It  is 
true  that  railroads  are  public  highways,  be- 
longing to  corporations,  but  at  the  time  of 
the  passage  of  this  act  they  constituted  by 
far  the  largest  and  most  important  class 
of  such  highways,  and  it  is  not  to  be  sup- 
posed that  the  legislature  intended  to  include 
them  under  this  general  name  after  men- 
tioning by  name  turnpilces  and  canals.  TbB 
case  is  like  that  in  Col^e's  Reports,  referred 
to  in  Bladkstone's  Commentaries,  where  a 
statute  regarding  'deans,  prebendaries,  par- 
sons, vicars,  and  others  having  spiritual  pro- 
motion,' was  held  not  to  extend  to  bishops, 
on  the  ground  that  persons  or  things  of  a 
higher  degree  were  not  to  be  supposed  to 
be  included  in  general  words  following  an 
entaieration  of  those  of  a  lower  degree.  Be- 
sides, the  act  evidently  apiriies  only  to  tKe 
case  of  highways  which  have  been  once  built, 
and  then  suffered  to  fall  into  decay  for  five 
successive  years,  and  not  to  those  which 
have  never  been  built.  However  all  this 
may  be,  it  does  not  appear  that  the  defend- 
ant is  in  a  position  to  raise  a  question  as 
to  the  abandonment  or  forfeiture  of  plain- 
tiff's location.  This  is  for  the  commour 
wealth  alone.  It  was  held  in  the  Western 
Fa.  B  Co. '8  Appeal,  supra,  that  the  act 
of  June  19,  1871,  (P.  L.  1361,)  did  not  give 
third  persons  the  right  to  assume  the  posi- 
tion of  the  commonwealth  as  in  a  writ  of 
quo  warranto,  and  to  prove  the  nonuser  of 
a  franchise  to  establish  a  forfeiture.  What 
has  been  said  covers  the  third  claim  of  de- 
fendant,—that  of  estoppel. 

"The  direction  of  the  act  of  June  1,  1889, 
as  to  registration  is  merely  directory,  and 
concerns  the  payment  of  state  taxes  only. 
It  does  not  mean  that  the  companies  shall 
not  go  into  operation  until  they  register, 
but  only  designates  the  time  when  they  shall 
register,  and,  if  they  do  not  do  so  in  the  time 
specified,  they  become  liable  to  the  penalty 
provided  by  the  act  The  master  is  there- 
fore of  opinion  that  the  plaintiff  has  shown 
a  valid  location  of  a  branch  railroad  over 
the  points  at  which  the  defendant  is  en- 
gaged in  grading,  prior  in  time  and  in  right 
to  the  defendant's  location;  that  this  loca- 
tion is  still  valid,  and  the  plaintiff  company 
alone  has  the  right  to  build  a  railroad  on 
or  over  the  points  named." 

George  W.  Guthrie  and  Johns  McCIeave, 
for  appellant  William  Scott  and  George  B. 
Gordon,  for  appellee. 

PEB  aUBIAM.  Aided  by  carefully  pre- 
pared and  able  arguments  of  learned  counsel 
for  the  respective  parties,  we  have  fully 
considered  the  master's  report,  in  connection 


with  the  bill,  answer,  and  proofs,  and  with 
special  reference  to  the  assignments  of  error, 
and  have  reached  the  conclusion  that  there 
was  no  error  in  overruling  the  several  ex- 
ceptions specified  in  the  third  assignment,  or 
in  entering  the  decree  from  which  this  ap- 
peal was  taiien.  We  are  of  opinion  that  the 
learned  master's  findings  of  fact  were  war- 
ranted by  the  evidence,  and  tliat  his  con- 
clusions of  law  are  substantially  correct 
Those  findings  and  conclusions,  together  with 
the  authorities  cited  in  support  of  the  lat- 
ter, are  clearly  and  conpisely  stated  in  his 
report  and  need  not  be  repeated  here. 
They  warrant  the  general  conclusion  that  the 
location  claimed  by  the  plaintiff  company 
was  regularly  and  legally  made  and  adopted, 
and  its  right  thereto  has  never  been  relin- 
quished or  forfeited;  and  that  subject  to 
the  payment  or  securing  of  damages  to  land- 
owners, it  has  the  lawful  right  to  construct 
and  operate  its  branch  railroad  upon  said 
location.  It  does  not  api>ear  to  us  that 
there  is  anything  in  the  case  that  requires 
special  discussion  or  further  elaboration. 
Upon  the  facts  found  by  the  learned  master, 
and  for  reasons  sufficiently  stated  in  his 
clear  and  satisfactory  report  there  appears' 
to  be  nothing  in  either  of  the  assignments  of 
error  that  would  Justify  either  reversal  or 
modification  of  the  decree.  Decree  affirmed, 
and  appeal  dismissed,  with  costs  to  be  paid 
by  appellant 

am  Pa.  St  Ml) 

In  re  HAYS'   ESTATE. 

Appeal  of  ALLEGHENY  NAT.  BANK. 

(Supreme  Court  of  Penn^lvania.    Dec  30, 
1893.) 

SVBROOATION    TO    RlOHTS   OT  LeOATEES  —  FOBniI- 
TUKE  BT  FbADD. 

Decedent  gave  the  residue  of  his  es- 
tate to  bis  five  children,  subject  to  the  pay- 
ment of  legacies.  W..  a  devisee,  pnrdiaaed 
the  undivided  share  of  another  devisee,  giv- 
ing him  a  pmrchase-money  mortgage  thereon, 
which  was  assigned  to  M.  The  two  pur- 
parts allotted,  on  partition,  to  W.,  he  mort- 
gaged to  petitioner.  At  a  sale  under  fore- 
closure of  his  mortgage,  petitions  bought  in 
the  property,  having  previously  l>ought  M.'s 
mortgage  under  a  secret  arrangement  with 
M.  that  the  latter  should  not  bid  for  the 
property,  and  the  proceeds  of  the  sale  were 
appropriated  to  a  disdiarge  of  the  legacies. 
Bad,  that  petitioner's  action  in  procaring  M. 
not  to  bid  at  the  sale  was  a  bar  to  his  right 
to  be  subrogated  to  the  lien  of  the  legatees 
on  the  purparts  allotted  the  other  devisees. 

Appeal  from  orphans'  court  Allegheny 
county. 

Petition  by  the  Allegheny  National  Bank 
to  be  subrogated  to  the  lien  of  legacies 
charged  on  land  devised  to  Lyda  O.  Mc- 
Cutcheon  and  others,  devisees  under  the  will 
of  William  B.  Hays,  deceased.  The  petition 
was  dismissed,  and  petitioner  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  Hawkins, 
3.,  at  hearins: 
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"Statement:  In  the  first  stage  of  this  'fur- 
ther proceeding,'  respondents,  by  their  de- 
mnrrer,  admitted  the  truth  of  petitioner's 
averments,  and  upon  that  record  this  court 
decided  that  petitioner  was  entitled  to  sub- 
rogation to  the  extent  of  the  C.  H.  Hays  pur- 
chase-money mortgage,  of  which  It  Was  as- 
signee. The  respondents  were,  however,  given 
leave  to  answer,  and  have  thereby  set  up  the 
additional  defense  of  fraud  on  the  part  of 
petitioner.  In  order  to  a  proper  undo-stand- 
ing  of  this  defense,  It  Is  necessary  to  make  a 
preliminary  statement  of  the  relations  of  the 
parties:  William  B.  Hays  gave  the  residue 
of  his  estate  to  his  five  children,— William 
B.,  Curtis  H.,  Lyda  O.,  (now  Mrs.  Mc- 
Gutcheon,)  Margaret  (now  Mrs.  McCandless,) 
and  Mary  E.,  (now  Mrs.  Stewart,)— subject  to 
the  payment  of  legacies  amounting  to  $45,- 
000,  and  the  share  of  William  B.  Hays,  Jr., 
to  the  additional  sum  of  $40,000.  0.  A.  Hays, 
having  first  given  a  mortgage  of  $7,000  to  the 
estate,  sold  his  undivided  Interest  in  the 
land  devised  to  WiUlam  B.  Hays,  Jr.,  from 
whom  he  took  a  mortgage  tar  the  balance 
of  purchase  money,  which  was  afterwards 
assigned  to  D.  R.  Mclntire,  and  by  him  to 
said  bank.  Proceedings  in  partition  having 
been  subsequently  instituted,  these  two  shares 
were  allotted  to  William  B.  Hays,  Jr.,  and 
thereupon  WUllam  B.  Hays,  Jr.,  gave  an  ad- 
ditional mortgage  for  $15,000  to  the  Alle- 
gheny National  Bank,  the  present  petitioner. 
The  personal  estate  left  by  decedent  was 
mwe  than  sufficient  to  have  paid  the  testa- 
mentary charges  in  full,  but  was  wasted  by 
WiUlam  B.  Hays,  Jr.,  who  became  Insolvent, 
and  was  discharged  from  the  trust  The  Al- 
legheny National  Bank  thereupon  foreclosed 
Its  mortgage,  and  sold  the  shares  allotted 
to  William  B.  Hays,  Jr.,  at  marslial's  sale. 
Pending  the  sale  It  became  the  purchaser  of 
the  C.  H.  Hays  purchase-money  mortgage. 
The  proceeds  of  sale  were  appropriated  on 
account  of  the  testamentary  charges,  and  the 
bank  thereupon  asked  to  be  subrogated  to 
the  rights  of  the  legatees,  as  fully  set  forth 
in  the  petition.  There  were  two  actively 
competing  bidders  when  the  William  B. 
Hays,  Jr.,  property  was  first  offered  by  the 
marshal,— the  Allegheny  National  Bank, 
which  controlled  the  writ,  and  D.  R.  Mc- 
lntire, assignee  of  the  pm'chase-money  mort- 
gage. But  while  the  bidding  was  going  on, 
Mr.  Dickey,  attorney  for  the  bank,  stated  to 
Mr.  Bleakley,  attorney  for  Mclntire,  that  he 
wanted  to  have  an  adjournment  and  would 
make  an  agreement  to  pay  the  Mclntire 
claim.  Mr.  Bleakley  consented,  an  adjourn- 
ment was  bad,  and,  before  the  next  day  fixed 
for  sale,  an  agreement  was  made  by  which 
the  bank  was  to  pay  Mclntire  the  amount  of 
his  mortgage,  and  his  attorney  was  not  to 
bid  against  the  bank;  the  bank  was  to  bid 
in  the  property,  and,  aft»  It  had  paid  the 
amount  due  Mdntiie  out  of  the  proceeds, 
of  the  sale  by  them,  and  also  the  amount  due 
the  bank  by  William  B.  Hays,  Jr.,  the  sur- 


plns  was  to  be  divided  between  the  bank 
and  Mclntire  in  proportion  to  their  respective 
claims.  Th«-e  was  no  public  assignment  of 
the  Mclntire  mcnrtgage,  the  understanding  be- 
ing that  no  one  but  the  parties  to  the  agreement 
was  to  know  of  the  arrangement  Mr.  Bleak- 
ley was  to,  and  did,  continue  representing  Mr. 
Mclntire  as  though  he  was  a  competitor,  but 
was  not  to  bid  actively  against  the  bank. 
The  purpose  of  the  parties  was  to  make  an 
arrangement  by  which  they  could  make  their 
claims  and  get  the  property  as  cheap  as 
possible.  The  Mclntire  mortgage  was  paid 
by  cashier's  check  of  the  Allegheny  National 
Bank.  The  bank  bid  on  the  property,  and 
bought  parts  of  it  at  the  adjourned  sale. 
These  respondents  and  the  administrator 
were  also  present  or  represented,  and  bid  on 
and  bought  parts  of  the  property.  The  ar- 
rangement between  the  Allegheny  National 
Bank  and  Mclntire  was  unknown  to  them 
until  within  a  few  days  of  the  last  hearing  in 
the  presedt  proceeding. 

"Opinion:  While  a  coiu't  of  equity  may  act 
upon  the  conscience  of  a  defendant,  and  force 
him  to  do  right  and  Justice,  it  wUl  never  thus 
interfere  on  behalf  of  a  plalntifr  whose  own 
conduct  in  connection  with  tiie  same  matter 
or  transaction,  had  been  unconscientious  of 
unjust  or  marked  by  a  want  of  good  faith, 
or  had  violated  any  of  the  principles  of 
equity  and  righteous  dealing  which  it  is  the 
purpose  of  the  Jurisdiction  to  sustain.  It  en- 
deavors to  promote  and  enforce  Justice,  good 
faith,  uprightness,  fairness,  and  conscien- 
tiousness on  the  part  of  those  who  occupy 
a  defensive  position  in  Judicial  controversies, 
but  it  no  less  stringently  demands  the  samo 
from  thp  litigant  parties  who  come  before  it 
as  plaintifCs  or  actors  in  such  controversies. 
This  fundamental  principle  Is  expressed  In 
the  maxim,  'He  who  comes  into  a  court  of 
equity  must  come  with  clean  hands.'  •  •  • 
The  maxim,  considered  as  a  general  rule  con- 
trolling the  administration  of  equitable  relief 
in  particular  controversies,  is  confined  to  mis- 
conduct In  regard  to,  or  at  all  events  connect- 
ed with,  the  matter  in  litigation,  so  that  It 
has  in  some  measure  affected  the  equitable 
rdations  subsisting  between  the  two  parties, 
and  arising  out  of  the  transaction.  With 
this  limitation.  It  furnishes  a  most  impor- 
tant and'  even  universal,  rule  affecting  the 
entire  administration  of  equity  Jurisprudence 
as  a  system  of  rights  and  remedies.'  Pom. 
Eq.  Jur.  f§  39B,  399.  The  application  of  this 
principle  to  the  present  case  Is  plain.  Had 
the  case  rested  on  the  petition  and  demurrer, 
these  respondents  must,  as  already  shown, 
have  been  forced  to  do  right  and  Justice  to 
petitioner  by  making  contribution,  but  the 
proof  of  a  secret  arrangement  set  up  in  the 
answer,  by  which  a  competing  bldd^  wat> 
silenced,  introduced  a  new  element  and  made.> 
a  radical  change  in  the  relations  of  .the  par- 
ties. It  Is  settled  in  this  state  that  a  con- 
tract between  two  or  more  Hen  creditors,  by 
.  which  one  of  them  Is  not  to  bid  at  a  Judiciojl 
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sale,  made  wlOiout  the  knowledge  and  con- 
sent of  the  defendant,  la  contrary  to  pnbllc 
policy  and  void.  The  reasons  for  this  rule 
are  concisely  given  In  Barton  ▼.  Benson,  126 
Pa.  St.  431,  17  AtL  642,  a  case  In  which  an 
attempt  was  made  to  enforce  a  contract 
similar  to  that  shown  here,  as  between  the 
parties  to  It.  'The  court  below  held  that  the 
contract  declared  upon  was  against  public 
policy,  and  therefore  void.  It  Is  true  that  a 
somewhat  similar  contract  was  sustained  in 
Maffet  T.  IJams,  103  Pa.  St  266.  In  thait 
case^  however,  It  appeared  affirmatively  that 
the  agreement  was  known  and  assented  to 
by  the  defendant  In  the  execution,  and  all  the 
lien  creditors  who  were  or  could  be  aftected 
:<y  it  In  the  case  In  hand,  the  defendant 
was  dead,  and  be  could  uot,  of  course,  as- 
sent or  dissent.  But  his  heirs  stood  in  his 
shoes,  and  there  was  no  evidence  that  they 
ever  knew  of  the  arrangement  It  is  true. 
It  was  alleged  that  the  property  was  not 
worth  the  liens,  and  no  one  could  have  been 
injured.  We  cannot  sustain  the  agreement 
upon  this  narrow  ground.  The  allegation 
may  be  true,  but  It  would  introduce  an  un- 
certain element  into  Judidal  sales,  were  we 
to  sustain  such  an  agreement  upon  the  ground 
that  the  property  was  not  worth  the  liens. 
As  a  general  rule,  the  defendant  in  an  exe- 
cution, or  those  who  stand  in  his  place,  have 
an  interest  in  making  the  property  bring  Its 
full  value.  Hence,  an  agreement  by  wlilch 
persons  are  del>arred  from  bidding  must  have 
the  sanction  of  the  defendant  In  SUnglult 
V.  Eckel,  24  Pa.  St.  472,  it  was  held  that  an 
agreement  made  at  sherifT's  sale  of  real  es- 
tate to  pay  the  judgment  of  another  if  the 
latter  would  not  bid,  the  former  being  per- 
mitted to  purchase  the  property  at  the  sale, 
was  fraudulent  as  to  the  debtor  or  his  cred- 
itors, and  could  not  be  enforced  by  suit' 
That  the  petitioner  in  this  case  made  use  of 
his  control  of  the  Judicial  process  upon  which 
the  sale  was  made  for  the  purpose  of  si- 
lencing his  competitor  was  an  aggravation  of 
the  misconduct  What  was  the  extent  of  the 
injury  to  respondents  resulting  from  this  sec- 
ond arrangement  is  Immaterial,  and  impos- 
sible to  state.  It  is  enough  that  the  miscon- 
duct of  petitioner  in  'some  manner  affected 
the  equitable  relations  subsisting  between  the 
two  parties,  and  arising  out  of  the  transac- 
tion.' That  there  was  a  loss  to  the  respond- 
ents must  be  conclusively  presumed.  The 
value  of  defendants'  property  must  neces- 
sarily have  been  increased  by  every  addition- 
al bidder.  For  every  dollar's  increase,  the 
extent  of  respondents'  liability  would  have 
been  diminished,  and  satisfaction  of  petition- 
er's daim  out  of  William  B.  Hays,  Jr.'s,  prop- 
erty, which  was  the  primary  fund,  would 
have  extinguished  their  liability.  The  extent 
of  the  loss  is,  in  the  nature  of  the  case,  in- 
capable of  ascertainment  The  consequent 
uncertainty  was  caused  by  petitioner's  ille- 
gal act,  and  must  be  taken  most  strongly 
against  it    But,  even  assuming  that  the  ex- 


tent of  loss  could  be  measured,  the  fraud  on 
respondents'  rights  remains,  and  vitiates  all 
in  its  train.  The  connection  between  tiie  se- 
cret arrangement  and  the  claim  made  here  is 
obvious.  Petitioner  is  claiming  because 
enough  was  not  realized  out  of  the  primary 
fund  to  satisfy  its  mortgagee.  The  amount, 
if  not  the  fact,  of  claim,  is  the  direct'resuit  of 
the  iUegal  arrangement  made  by  petitioner 
in  fraud  of  respondents'  rights  and  to  re- 
spondents' injury.  He  who  has  done  in- 
iquity cannot  have  equity." 

Opinion  on  exceptions  to  decree  dismissing 
petition  for  subrogation:  "The  Pennsylvania 
authorities,  cited  for  the  first  time  on  the  ar- 
gimient  of  these  exceptions,  by  exceptant,  are 
not  in  conflict  with  the  decisions  of  this 
court  in  dismissing  the  petition  for  subroga- 
tion. In  all  of  them  except  Small  v.  Jones, 
1  Watts  &  &  128,  it  expressly  appears  that 
the  joint  bidding  was  'open  and  fahr,'  and, 
as  the  Smull  v.  Jones  decree  was  not  men- 
tioned as  a  fact  in  these  cases,  that  element 
was  probably  wonting  there  also.  No  one 
doubts,  nor  is  there  reason  to  doubt,  the 
validity  of  such  bidding.  In  the  case  of 
Barton  v.  Benson,  126  Pa.  St  431,  17  AtL 
642,  upon  which  the  decision  of  this  court 
was  rested,  it  is  distinctly  recognized;  but 
that,  and  the  cases  generally,  stamp  contracts 
made  without  the  knowledge  of  defendants 
between  lien  creditors,  by  which  one  or  more 
is  debarred  from  bidding  at  a  Judicial  sale, 
as  against  public  policy  and  v(4d.  The  re- 
sult of  the  authorities  is  thus  stated  in  2 
Pom.  Eq.  Jur.  834:  'Where  property  is  to  be 
sold  at  public  auction,  and  especially  where 
the  sale  is  by  order  of  the  court,  or  is  made 
in  the  course  of  governmental  administra- 
tion, a  secret  combination  among  the  parsons 
interested  in  bidding,  whereby  they  stipulate 
to  refrain  from  bidumg  in  order  to  prevent 
competition  and  to  lower  the  selling  price  of 
the  property,  is  Ulegal,  according  to  the  uni- 
form course  of  decision  in  this  country.  Tlie 
stipulations  of  the  buyer  to  pay  compensation 
to  the  others  In  consideration  of  their  prom- 
ises not  to  bid,  or  to  share  the  property  with 
them,  are  void,  and  the  sale  itself,  made  as 
the  result  of  the  combination,  is  also  tainted 
with  the  fraud,  and  wlU  be  set  aside  at  the 
suit  of  the  vendMT.'  See,  also,  Oreenh.  Pub. 
PoL  185.  The  bidding  in  the  present  case 
was  not  'open  and  fah-,'  but  was  admittedly 
made  in  pursuance  of  a  secret  arrangement 
by  which  this  petitioner  silenced  a  compet- 
ing bidder  in  the  very  matter  out  of  which 
its  present  claim  of  subrogation  arises.  The 
purpose  and  necessary  tendency  of  this  com- 
bination was  to  depress  the  value  of  the 
property,  to  petitioner's  advantage,  and  these 
respondents'  injury.  Competition  Is  the  life 
of  judicial,  as  of  other,  sales,  and  there  is  no 
reliable  measure  by  which  to  estimate  the 
result  of  it  Viewing  this  combination  in 
the  light  of  public  policy,  it  is  obvibualy  in- 
competent to  show  that  there  was  no  injury 
done,  tor  the  effect  must  be  to  introduce  an 
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uncertain  element  Into  Judicial  sales,  (Bar- 
ton Y.  Benson,  supra.)  and  condone  prohibited 
motlTes,  (Glbbs  v.  Smith,  115  Mass.  592.)  If 
the  transaction  be  void  as  being  against  pub- 
lic policy,  it  would  be  also  void  to  hold  that 
tliat  wrongdoer  can  evade  Its  effect  Now, 
viewing  the  combination  to  stifle  bidding  as 
fraudulent,  is  such  testimony  competent? 
Fraud  admitted  implies  Injury  such  as  wiU 
stay  the  hand  of  a  court  of  equity.  'What- 
ever 6e  the  nature  of  the  plaintiff's  daim, 
and  of  the  relief  which  lie  seelts,  if  his  claim 
grows  out  of  or  depends  upon,  or  is  insepa- 
rably connected  with,  his  own  prior  firaud,  a 
court  of  equity  will,  in  general,  deny  him  re- 
lief, and  will  leave  him  to  whatever  remedies 
and  defenses  at  law  he  may  have.'  Pom. 
Bq.  Jur.  i  401.  And  now,  September  21, 
1808,  the  exceptions  must  be  dismissed,  at 
the  cost  of  the  exceptant" 

West  McMurray  and  Shlras  &  Dickey,  tot 
appellant  Dalsell,  Scott  &  Gordon,  for  ap- 
pellees. 

PER  OURIAM.  All  the  facts  necessary 
to  a  proper  understanding  of  this  case  are 
clearly  and  concisely  net  forth  in  the  state- 
ment and  opinions  of  the  learned  president 
of  the  orphans'  court  dismissing  appellant's 
petition  for  subrof^ation,  etc.  The  questions 
Involved  have  been  so  fully  considered,  and 
so  satisfactorily  disposed  of,  by  him  in  said 
opinions,  that  we  adopt  them,  and  affirm  the 
decree  thereon.  Decree  afOrmed,  and  appeal 
dismissed,  with  costs  to  be  i>ald  by  appellant 
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JfaiSAKCB  —  Bbidob   ovbb  Stbbbt  —  BiOHTB  or 

ABUTTINO  OWNBBS  —  MlABUBB    ov  Dakaqxs  — 

IdviTATiON  OT  Action. 

1.  The  erection,  by  a  railroad  company,  of 
*  bridge  on  a  street,  under  decree  of  conrt  pc9> 
mitting  it  <•  legal,  and  such  structure  is  not 
a  nuisance. 

2.  A  person  in  front  of  whose  property  the 
atmetnre  was  erected,  if  entitled  to  recover 
damages  at  all,  is  entitled  only  to  permanent 
damages  to  his  property  as  of  the  date  of  the 
completion  of  the  structure. 

3.  Limitation  to  such  person's  right  of  ac> 
tion  for  damages,  if  he  l>e  entitled  to  any,  com- 
mences to  run  not  later  than  the  time  when  the 
woric  commenced  had  progressed  to  such  an 
extent  as  to  obstruct  ingress  and  egress  to  and 
from  his  property. 

Appeal  tcoT^  court  of  common  pleas,  Alle- 
gheny county;  Thomas  Ewlng,  Judge. 

Action  by  Charles  W.  Cass  against  the 
Pennsylvania  Company  for  damages  to  plain- 
tiff's property,  caused  by  the  erection  of  a 
bridge  In  front  of  such  property.  There  was 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    AfSrmed. 

By  a  proceeding  in  the  court  of  common 
pleas,  in  which  the  dty  of  Allegheny  was 
plaintiff,  and  a  railroad  company  managed 
v.28A.no.3— 11 


by  the  Pennsylvania  Company  was  defend- 
ant, there  was  in  June,  1883,  a  decree  made, 
by  which  the  railroad  company  was  author- 
ized virtually  to  change  the  grade,  and  erect 
the  bridge  complained  of. 

The  following  is  the  opinion  on  question  of 
law  reswved: 

"The  main  question  in  this  case  Is  as  to 
when  the  statute  of  limitations  In  favor  of 
the  defendant  begins  to  run.  The  Pennsyl- 
vania Company,  lessee  of  the  Pittsburgh,  Ft 
Wayne  &  Chicago  Railroad  Company,  and  of 
the  Pittsburgh  &  Cleveland  Ralhroad  Com- 
pany, and  operating  these  roads,  with  their 
numerous  tracks,  at  the  locus  in  quo,  deemed 
it  necessary  to  make  overhead  crossings  of 
their  tracks  for  the  streets.  A  difference 
arising  with  the  authorities  of  Allegheny 
city,  the  Pennsylvania  Company  filed  its  bill 
in  common  pleas  No.  1  at  No.  614,  September 
term,  1882,  against  the  city  of  Allegheny,  .la 
relation  tbereta  The  court  proceeded  to 
adjudicate  the  difference,  and  on  the  14tb  of 
Jime,  1883,  made  a  decree,  both  parties  con- 
senting thereto,  by  which  the  streets  in  ques- 
tion, and  complained  about  in  this  suit,  wrae 
directed  to  be  made  to  cross  the  railroad 
tracks  by  bridges  and  viaducts  in  the  man- 
ner described  in  the  decree,  and  substantially 
in  the  manner  in  which  the  changes  were 
made  thereafter  by  the  Pennsylvania  Com- 
pany. No  additional  land  was  taken,  ex- 
cept that  belonging  to  the  railroad  company. 
No  street  or  part  of  a  street,  was  vacated. 
No  additional  part  of  the  streets  was  occu- 
pied by  the  company  for  its  tracks.  On  trial, 
the  court  ruled  that  It  was  substantially  a 
change  of  grade  of  these  streets,  and  not  a 
taking  of  property,  and  that,  the  change  hav- 
ing been  ordered  by  a  court  of  competent 
Jurisdiction  by  the  consent  of  the  city,  the 
structures  were  to  be  considered  as  lawful, 
permanent  structures,  and  not  a  nuisance,  and 
that,  If  consequential  damage  resulted  to  the 
plaintiff,  an  adjoining  lot  holder,  he  was  en- 
titled to  recover  damages  therefor.  The  ar- 
gument of  plaintitTs  counsel  has  not  changed 
our  opinion  on  this  question.  The  plaintiff's 
title  did  not  accrue  tmtU  after  the  decree  of 
the  court  authorizing  the  change,  but  it  did 
accrue  before  the  work  was  begun,  which 
was  more  than  six  years  before  the  bringing 
of  ttiis  suit,  but  the  work  and  change  were 
not  completed  until  within  six  years  of  the 
date  of  bringing  this  suit.  Can  the  plaintiff 
recover?  The  authorities  are  not  altogether' 
consistent  In  Campbell  v.  City  of  Philadel- 
phia, 108  Pa.  St  303,  the  supreme  court.  In. 
passing  on  the  plaintiff's  right  to  recover 
damages  for  change  of  grade  of  a  street, 
says:  'The  damages  are  a  personal  daim, 
to  be  assessed  in  favor  of  the  owner  at  the 
time  of  the  injury,  and  do  not  run  with  the 
land.  The  claim  for  damages  was  ripe  when 
the  grade  was  confirmed.'  The  Judgment 
in  favor  of  the  defendant  on  demurrer  by 
plaintiff  to  .the  plea  of  the  statute  of  limita- 
tions was  affirmed.    To  the  same  effect,  sub- 
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stantially,  Is  the  case  of  O'Brien  v.  Railroad 
Co.,  119  Pa.  St  184,  13  AtL  74.  C!o^tra: 
The  case  of  Navigation  Co.  ▼.  Thoborn,  7 
Seig.  &  R.  411,  .lays  down  the  general  mle 
that  the  cause  of  action  arises  when  the  in- 
jury is  complete,— ihe  woi*  done;  and  in 
O'Brien  V.  Philadelphia,  150  Pa.  St  693,  24 
Atl.  1047,  the  present  chief  Justice,  quoting 
from  Ogden  v.  City  of  Philadelphia,  143  Pa. 
St  430,  22  Atl.  694,  says  this  rule  has  been 
uniformly  applied  to  the  taking  of  private 
property  for  public  use,  from  the  case  of 
Navigation  Co.  v.  Thoburn  down  to  the  pres- 
ent day.  There  Is  nothing  In  the  constitu- 
tional provision  which  indicates  an  Intent  to 
depart  from  the  general  rule  that  the  cause 
of  action  could  not  arise  until  the  actual 
cutting  down  of  the  grounds.  If  this  were  a 
taking  of  plaintitt's  land  for  use  of  the  com- 
pany, and  for  which  a  bond  should  have  been 
filed  before  the  work  was  begun,  then  the 
occupation  would  be  a  continuing  trespass, 
and  the  statute  of  limitations  would  not  be 
a  bar  to  recovery;  but  we  take  a  different 
view  of  the  case,  holding  it  to.  be  a  mere 
change  of  grade,  from  which  consequential 
damages  resulted.  If  we  are  wrong  In  this, 
a  new  trial  should  be  given,  if  It  becomes 
necessary  to  reach  the  merits  of  the  case,  as 
only  a  portion  of  the  street  obstruction  com- 
plained of  abuts  on  plaintiff's  property.  In 
this  case  it  seems  to  us  that  under  the  au- 
thorities and  the  general  rules  of  law  appli- 
cable to  the  case.  If  the  plaintiff  had  a  right 
<tf  action,  having  obtained  title  after  the  de- 
cree for  change  of  grade,  and  before  work 
was  begun,  he  had  a  complete  right  of  ac- 
tion when  the  work  was  begun,  and  his  usual 
access  to  the  street  was  cut  off,  and  that  was 
more  than  six  years  before  suit  was  brought 
A  different  rule,  under  such  circumstances, 
would  tend  to  vexatious  delays.  We  are  of 
the  opinion  that  the  statute  of  limitations  Is 
a  bar  to  the  action.  And  now,  15th  July, 
1893,  after  argument  and  upon  consideration, 
the  court  being  of  the  opinion  that,  upop  the 
question  reserved,  the  law  Is  with  the  de- 
fendant it  Is  ordered  that,  upon  payment  of 
the  verdict  fee,  Judgment  be  entered  in  favor 
df  the  defendant  non  obstante  veredicto. 
Per  Curiam."  "To  which  entry  of  Judgment 
on  the  question  of  law  reserved,  counsel  for 
plaintiff  excepts,  and  thereupon  bill  sealed 
for  idaintlff.    l^os.  Ewing.     [Seal]" 

Spedflcatlons  of  err  at: 

"(1)  The  court  erred  in  entering  Judgment 
non  obstante  veredicto  against  the  plaintiff, 
and  In  favor  of  the  defendant,  upon  the  spe- 
cial verdict  which  special  verdict  and  the 
entry  of  Judgment  thereon,  are  as  follows: 
'We  find  for  the  plaintiff  in  the  sum  of  twen- 
ty-flve  hundred  dollars,  (|2,500.00,)  subject  to 
the  opinion  of  the  court  upon  the  question  of 
law  reserved,  to  wit:  W©  find  that  the  work 
of  changing  the  street  and  viaducts  com- 
plained of  was  authorized  as  a  whole  by  the 
decree  of  the  court;  that  the  work  was  be- 
gan 80  as  to  obstruct  the  streets  more  than 


six  years  prior  to  the  bringing  of  this  suit 
but  was  not  finished  until  June,  1887,  less 
than  six  years  before  the  bringing  of  this 
suit  We  also  find  that  the  tide  of  plaintiff 
accrued  2Stb  May,  1885;  that  the  decree  of 
court  authorizing  the  viaducts  and  improve- 
ments complained  of  so  as  to  avoid  a  grade 
crossing  was  made  June  14,  1883;  and  that 
work  was  begun  thereon  after  the  time  of 
plaintiff  acquiring  title.  If,  on  this  state  of 
facts,  the  court  be  of  the  opinion  that  the 
law  is  with  the  plaintiff.  Judgment  to  be  en- 
tered on  the  verdict  In  favor  of  plaintiff.  If 
the  court  be  of  the  opinion  that  the  law  is 
with  the  def«idant,  Judgment  to  be  entered 
In  favor  of  defendant  non  obstante  vere- 
dicto.' 'And  now,  July  15,  1893,  after  argu- 
ment and  upon  consideration;  the  court  be- 
ing of  the  opinion  that  upon  the  question 
reserved,  the  law  is  with  the  defendant  It 
is  ordered  that  upon  payment  of  the  verdict 
fee,  Judgment  be  entered  in  favor  of  the  de- 
fendant non  obstante  veredicto.    Per  Curiam.' 

"(2)  The  court  erred  in  refusing  the  plain- 
tiff's first  point  which  point  and  refusal  are 
as  follows:  "That  if  the  Jury  finds  the  prop- 
erty of  plaintiff  Injured,  the  entry  by  the 
Pennsylvania  Company  upon  Superior  Run 
avenue  In  front  of  plaintiff's  property,  and 
the  erection  of  the  structure  complained  of, 
without  compensation'  or  security  given  to 
the  plaintiff,  was  unlawful.'  The  first  point 
is  refused.' 

"(3)  The  court  eired  In  refusing  the  plain- 
tiff's third  point,  which  point  and  refusal 
are  as  follows:  *That,  under  the  evidence  in 
this  case,  the  entry  and  occupation  of  Supe- 
rior Run  avenue  was  as  against  the  plaintiff, 
If  the  Jury  find  that  his  property  has  been 
injured  by  the  erection  and  maintenance  of 
the  viaduct,  a  continuing  wrong,  and  the 
statute  of  limitations  does  not  run.'  "Tbe 
third  point  is  refused.' 

"(4)  The  court  erred  In  affirming  defend- 
ant's second  point  which  point  and  afiarm- 
ance  are  as  follows:  'That  under  all  the  evi- 
dence In  this  case,  the  viaducts  and  ap- 
proaches on  Superior  Rod  avenue,  Preble  av- 
enue, and  Market  street  are  not  nuisances.' 
'The  second  point  Is  affirmed.  The  changes 
and  Improvements  made  are  not  illegal,  and 
not  nuisances,  in  that  sense,  any  more  than 
an  authorized  change  of  grade  in  a  street  Is 
a  nuisance.' 

"(5)  The  court  erred  In  refusing  the  plain- 
tiff's second  point  which  point  and  refusal 
are  as  follows:'  'THiat  If  the  Jury  find  that 
the  structure  erected  was  not  of  the  char- 
acter provided  for  in  the  decree  at  No.  614, 
September  term,  1882,  of  the  court  of  com- 
mon pleas  No.  1  of  Allegheny  county,  Pa., 
then  this  structure  Is  an  Illegal  one.'  *The 
second  point  Is  refused.' 

"(6)  The  court  erred  In  refusing  plaintiff's 
fourth  point  which  {mint  and  refusal  are  as 
follows:  That,  under  the  pleadings,  plain* 
tiff  has  a  right  to  recover  for  damages  to  his 
use  and  eoJoyment  of  the  property  up  to  tho 
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brlngliig  of  this  suit,  and  for  permanent  in- 
jury to  his  properly  as  of  the  date  of  this 
suit'  'The  fourth  point  is  refused.  The 
plaintiff  is  entitled  to  recover  for  permanent 
damage  to  his  property  as  of  the  date  of  the 
completion  of  the  woric  complained  of,  if 
there  be  any  such  damage.' " 

Knox  A  Reed,  E.  W.  Smith,  and  W.  H.  Mc- 
Clnng,  for  appellant  William  Scott  and 
George  B.  Gordon,  for  app^ee. 

PER  CURIAM.  There  was  no  error  in  re- 
■fosing  plaintifT's  first  to  fourth  points,  in- 
doslve,  nor  in  affirming  defendant's  second 
point  for  charge;  and  hence  the  second  to 
sixth  specifications  of  error  are  not  sus- 
tained. The  only  remaining  specification  is 
the  first,  which  charges  error  in  entering 
judgment  non  -obstante  veredicto  against 
plaintiff,  and  in  favor  of  the  defendant,  on 
the  special  verdict.  The  correctness  of  that 
judgment  is  sufilciently  vindicated  in  the 
opinion  of  the  learned  president  of  the  court 
below.  All  that  is  necessary  to  be  said  on 
the  questions  involved  will  be  found  therein. 
Assuming,  for  the  sake  of  argument,  that 
plaintiff  had  a  cause  of  action,  it  was  barred 
by  the  statute  of  limitations.  The  right  of 
action,  to  whomsoever  it  accrued,  was  com- 
plete not  later  than  the  time  when  the  worlc 
commenced  had  progressed  to  such  an  ex- 
tent as  to  obstmct  ingress  and  egress  to  and 
from  the  property  to  the  streets;  and  the 
jury  expressly  found  "that  the  worli  was  be- 
gun, so  as  to  obstruct  the  streets,  more  than 
six  years  prior  to  the  bringing  of  this  suit." 
The  statute  was  therefore  a  flat  bar.  We 
find  no  error  in  the  record  that  should  Inter- 
fere with  the  affirmance  of  the  judgment. 
Judgment  affirmed. 


(159  Pa.  St  10) 

BUTLER  SAV.-  BANK  v.  OSBORNE  et  al. 

Appeal  of  OIL-WEIiL  SUPPLY  CO. 

(Supreme  Court  of  FennsylTania.    Dec.  30, 

1893.) 

Pabtnbbbhip— What  Coxstituteb— Cotknamct 
IS  Oil.- Well  Lease. 

1.  Each  of  two  firms  bought  an  nndivided 
one-half  of  certain  leases  of  land  on  which  an 
oil  wdl  had  been  drilled,  and  prepared  the 
well  for  pumping,  each  paying  one-tialf  of  the 
expense.  When  the  first  well  was  put  in  or- 
der, they  drilled  another  well,  and  divided  the 
expense  incurred.  The  oil  was  ran  into  pipe 
lines  aerving  the  district,  and  one-half  of  it 
was  credited  to  each  firm.  Held  not  to  show 
a  partnership. 

2.  A  sale  by  the  sheriff,  at  the  instance  of 
a  creditor,  of  the  title  of  one  of  the  firms  in 
the  leases,  passed  title,  and  the  sheriff's  vendee 
became  a  tenant  in  common  with  the  other 
part  owner. . 

Appeal  froin  court  of  common  pleas.  But- 
ter county. 

Action  by  the  Butler  Savings  Bank  against 
D.  Osborne  and  others.  From  a  decree  over- 
ruling its  exceptions  to  the  report  of  an 
auditor,  dlstribntiiig  the    proceeds  of    the 


sheriff's  sale  of  certain  personal  property  of 
defendants,  the  Oil-Well  Supply  Company 
appeals.    Affirmed. 

James  O.  Boyce,  A  T.  Black,  and  T.  0. 
Campbell,  for  appellant.  Newton  Black,  for 
appellee  Butler  Savings  Bank.  W.  H.  Lusk, 
for  appellees  Collins  and  Heasley. 

WILLIAMS,  J.  The  question  raised  on 
this  record  grows  out  of  the  following  facts: 
The  firm  of  D.  Osborne  &  Bros,  was  engaged 
in  drilling  oil  wells,  and  producing  olL  It 
was  an  owner  of  some  leases  on  which  it 
was  operating,  and  a  part  owner,  as  a  tenant 
in  common  with  other  part  owners,  in  others. 
In  the  same  district,'  the  firm  of  Carruthers 
&  Peters  was  engaged  in  the  same  business, 
and  in  the  same  manner.  Bach  of  these 
firms  bought  an  undivided  one-half  of  two 
leases,  known,  respectively,  as  the  "Cook- 
man  Lease"  and  the  "Duncan  Lease."  Both 
leases  were  obtained  from  the  same  vendor, 
who  was  engaged  in  drilling  a  well  upon 
one  of  them  at  the  time  of  sale.  The  sale 
included  the  drilling  tools  and  machinery  in 
actual  use,  and  It  was  agreed  that  Duncan, 
theh:  vendor,  should  proceed  to  complete  the 
work'  of  drilling  he  had  begun.  When  this 
was  done,  the  two  firms  proceeded  to  pre- 
pare the  well  for  pumping,  each  paying  one- 
half  of  the  expenses  incurred.  As  soon  as 
the  first  well  was  put  in  order,  the  owners 
entered  into  an  agreement  with  each  other  to 
drill  another  well  on  the  same  lease,  and  to 
pay  theh:  one-half  part  of  the  cost  of  It 
They  divided  the  expenses  Incurred  in  pump- 
ing and  in  the  care  of  the  leases  in  the  same 
manner,  each  paying  one-half.  The  oil  pro- 
duced was  run  Into  pipe  lines  serving  the 
district,  and  there  credited,  one-half  to  Os- 
borne &  Bros.,  and  one-half  to  Carruthers 
&  Peters. 

Upon  these  facts  the  appellant  contends 
that  the  tenants  In  common  of  the  Cookman 
and  Duncan  leases  became  partners.  It  is 
not  alleged  that  any  contract  of  partnership 
was  ever  entered  into  between  the  two 
firms,  or  that  any  new  partnership  name 
was  adopted  to  represent  them  In  their 
operations  upon  these  leases.  Their  rela- 
tion towards  each  other,  as  the  result 
of  their  purchase  of  their  respective  inter- 
ests in  the  leases,  was  that  of  tenants  in 
common.  They  were  engaged  In  the  develop- 
ment and  operation  of  the  common  property 
for  their  individual  benefit  They  were  do- 
ing what  tenants  in  common  may  properly 
do,  and  In  the  only  way  practicable  for  them, 
viz.  turning  the  common  property  to  the 
profit  of  its  owners  at  their  individual  cost, 
and  dividing  the  product  between  them- 
selves, in  the  pipe  lines.  In  shares  corre- 
sponding with  their  Interest  in  the  title.  The 
firm  of  D.  Osborne  &  Bros,  seems  to  have 
been  badly  in  debt.  The  Butler  Savings 
Bank  was  among  its  creditors,  and  was  the 
holder  of  two  judgments  against  the  firm 
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and  the  Indlrldnals  composing  it,  on  wblch 
writs  of  fieri  facias  were  Issued  on  29th  of 
June,  1892.  The  appellant  was  also  a  cred- 
itor, having  one  or  more  Judgments  entered 
against  the  firm.  On  the  2d  of  July,  1892, 
It  caused  a  special  writ  of  fl.  fa.  to  be  is- 
sued, directing  the  sheriff  to  levy  on  the 
Interest  of  D.  Osborne  &  Bros.  In  an  alleged 
partnership  composed  of  the  firms  of  D.  Os- 
borne &  Bros,  and  Carruthers  &  Peters.  The 
sheriff  seized  and  sold,  at  the  Instance  of 
the  bank,  the  title  of  Osborne  &  Bros,  in 
both  leases.  At  the  instance  of  the  appel- 
lant, he  seized  and  sold  the  Interest  of  Os- 
borne &  Bros.  In  the  alleged  new  firm. 

Whether  the  appellant  Is  entitled  to  come 
in  on  the  fund  raised  by  the  sheriff  by 
means  of  a  sale  made  upon  all  the  writs 
In  his  hands  depends  on  whether  the  al- 
leged partnership  between  the  tenants  in 
common  had  any  existence.  If  It  did,  the 
two  leases  were  partnership  t^operty  bdong- 
Ing  to  that  partnership.  The  Interest  of  Os- 
borne &  Bros,  would.  In  that  case,  go  to 
the  purchaser  at  sheriff's  sale,  subject  to  a 
settlement  of  the  partnership  business,  and 
would  be  simply  a  right  to  receive  one-half 
of  what  might  remain  after  that  business 
was  closed  up,  and  the  proceeds  of  such  sale 
would  go  to  the  special  writ  of  fi.  fa.  If, 
on  the  other  hknd,  no  such  partnership  ex- 
isted, then  the  title  of  D.  OslxM-ne  &  Bros, 
was  that  of  a  tenant  In  common  owning 
one-half  of  the  leases.  The  purchaser  at 
sheriffs  sale  would  succeed  to  their  title, 
and  the  money  raised  would  go  to  the  bank, 
as  the  proceeds  of  the  sale  of  the  property 
of  its  debtor.  In  the  case  of  Dunham  t. 
Iioverock,  27  AU.  990,  we  have  held,  at  the 
present  term,  that  tenants  in  common  en- 
gaged In  the  improvement  or  development 
of  the  common  property  will  be  presumed. 
In  the  absence  of  proof  of  a  contract  of 
partnership,  to  hold  the  same  relation  to 
each  other  during  such  improvement  or  de- 
velopment as  before  It  began.  As  to  third 
persons,  they  may  subject  themselves  to  lia- 
bility as  partners  by  a  course  of  dealing,  or 
by  their  acts  and  declarations;  but  as  to 
each  other  their  relation  depends  on  their 
title,  until,  by  their  agreement  with  each 
other,  they  change  it.  The  act  of  25th  April, 
1850,  gives  the  courts  Jurisdiction  in  equity 
over  the  settlement  of  accounts  between  ten- 
ants in  common  of  mines  and  minerals,  and 
empowers  them  to  "cause  to  be  ascertained 
the  quantity  and  value  of  the  coal.  Iron  ore 
or  other  minerals,  so  taken  respectively  by 
the  respective  i>arties,  and  the  sum  that  may 
be  Justly  and  equitably  due  by,  and  from, 
and  to,  them  respectively  therefor,  accord- 
ing to  the  respective  portions  and  Interests 
to  which  they  may  be  respectively  entitled 
in  the  lands."  This  power  over  the  accounts 
between  tenants  in  common  was  exercised 
by  the  courts  of  equity  In  England  long  be- 
fwe  our  statute  was  passed,  and,  as  between 
the  tenants  in  common  and  third  parties,  the 


same  controversy  frequently  arose  that  ex- 
ists hi  this  case.  The  effort  of  third  parties, 
extending  credit  to  them,  was  to  hold  them 
liable  as  partners.  Just  as  the  appellant  se^s 
to  do  here.  But  the  rule  in  England,  as 
I  understand  it  to  be,  is  that  when  tenants 
In  common  agree  to  carry  on  mining  oper- 
ations upon  thebr  land,  each  contributing 
towards  the  expenses  in  proportion  to  his 
or  her  respective  Interest  or  estate  in  the 
land,  they  wiU  be  considered,  with  respect 
both  to  themselves  and  third  persons,  as 
the  ordinary  owners  of  land  working  their  ■ 
respective  shares  of  the  mines,  responsible 
only  for  their  own  acts,  subject  to  no  laws 
of  partnership  whatever,  and  possessing  dis- 
tinct rights  In  the  property.  Balnb.  Mines, 
c.  9,  p.  296.  The  several  owners  may  form 
a  partnership  for  the  purpose  of  'operating 
the  common  property,  if  they  so  agree;  but 
in  the  absence  of  an  agreement  they  will 
be  presumed  to  deal  with  each  othor  and 
the  common  property  as  part  owners,  hold- 
ing as  tenants  In  common,  and  liable  to  each 
other  in  account  rendered  or  In  equity,  as 
the  circumstances  may  seem  to  require.  In 
the  case  now  before  us,  there  is  no  need 
to  rely  on  the  presumption,  as  the  auditor 
has  found,  as  a  fact,  tliat  no  partnership 
existed  between  tbe  two  firms  owning  the 
Oookman  and  Duncan  leases.  From  this 
finding  of  fact  the  auditor  correctly  con- 
cluded, as  a  matter  of  law,  tliat  the  special 
writ  of  fieri  facias  issued  by  the  appellant 
against  the  Interest  of  D.  Osborne  &  Bros, 
in  the  alleged  partnership  liad  nothing  on 
which  it  could  be  executed.  The  contention 
of  the  appellant  fails,  therefore,  on  both 
grounds.  The  law  does  not  Imply  a  partner- 
ship between  tenants  In  common  because  of 
the  fact  that  they  agree  to  develop  or  oper- 
ate the  common  property,  since  they  may 
rightfully  do  this  by  virtue  of  their  respective 
titles  as  part  owners;  and,  next,  the  exist- 
ence of  an  express  agreement  creating  a 
partnership  is  negatived  by  the  finding  of 
the  auditor,  concurred  in  by  the  court  be- 
low. As  It  Is  thus  settled  that  the  alleged 
partnership  did  not  exist,  the  conclusion  is 
inevitable  that  the  sale  on  the  writ  in  fa- 
vor of  the  bank  passed  tbe  title  of  D.  Os- 
borne &  Bros,  in  the  two  leases  to  the 
sheriff's  vendee,  who  thereupon  became  a 
tenant  In  common  with  the  other  part  own- 
er. The  proceeds  of  tbe  sale  were  there- 
fore properly  distributed  in  the  court  be- 
low, and  the  decree  of  distribution  is  af- 
firmed. 

(1S8  Pa.  St.  621) 

WOIiP  T.  WOLF  et  oL 
(Supreme  Court  of  Pennsylvania.    Dec.  30,  i 


.) 

Trbsmbs  —  Amendment  or  Dsci.AHi'noir  —  Evi- 
SBMCB  '^  Instsuctiohs  —  Pabtition   betvbkn 
Tenants  nr  Common— Statute  or  Fbauds. 
1.  Where,  in  an  action,  for  damages  for  tres- 
pass on  land,  tbe  title  to  which,  with  that  of 
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an  adjoining  lot,  was  In  plaintiff,  bnt  which 
had  been  occnpied  from  the  date  of  plaintilTB 
title  by  defendants  and  their  ancestor,  W.,  a 
brother  of  plaintiff,  claiming  ownership  by  vir- 
tne  of  W.  8  alleged  payment  of  part  of  the 
price  of  the  whole  tract  and  snbseqnent  par- 
tition between  plaintiff  and  W.,  the  Jury  are 
inatrncted  to  find  for  defendants  if  W.  paid 
part  of  the  price,  and  plaintiff  and  W.  orally 
agreed  to  a  division,  and  a  division  was  made, 
and  each  recognized  such  division,  and  are  then 
told  that,  in  the  absence  of  any  writing  between 
plaintiff  and  W.  as  to  the  title  of  W.,  a  parol 
partition  would  vest  no  title  in  W.,  and  that 
therefore  they  were  to  disregard  all  testimony 
as  to  the  alleged  partition,  a  verdict  for  plain- 
tiff will  be  set  aside  on  appeal,  as  sucn  in- 
structions are  conflicting. 

2.  The  statute  of  frauds  is  not  impinged 
by  a  parol  partition  of  lands  between  tenants 
in  common. 

3.  A  parol  agreeihent  between  tenants  in 
common  to  divide  the  land,  followed  by  a 
marking  of  the  division  line  on  the  ground, 
and  occupancy  in  pursuance  thereof,  is  suffi- 
cient to  vest  U»e  title  in  severalty. 

4.  In  an  action  involving  the  ownership  of 
land,  the  title  to  which  was  in  plaintiff,  bnt 
which  was  claimed  by  defendants  by  virtue  of 
the  alleged  payment  by  their  intestate  of  part 
of  the  purchase  price  of  a  larger  tract,  nnder 
an  agreement  with  idaintiff  to  divide,  plaintiff 
is  incompetent  to  testify  as  to  his  acquisition  of 
tiUe  under  Act  May  28,  1887,  §  6.  cl.  E. 

5.  An  amendment  to  a  declaration  in  tres- 
pass, naming  an  entirdy  different  tract  from, 
that  described  in  the  writ,  should  not  be  al- 
lowed. 

6.  In  an  action  involving  the  ownership  of 
land,  the  title  to  which,  with  that  of  an  ad- 
joining tract,  was  in  plaintiff,  a  witness  who 
had  been  called  to  prove  that  be  had  made  a 
draft  of  the  land  described  in  plaintiff's  deed 
cannot  be  asked,  on  cross-examination,  whether 
the  land  in  controversv  was  a  part  of  the  land 
described   in   the  draft,   where   such    question 

.  was  not  asked  on  the  direct  examination. 

7.  In  an  action  for  damages  for  cutting 
timber  on  plaintiff's  land,  it  Is  error  to  admit 
evidence  of  a  cutting  by  one  M.,  where  such 
evidence  is  not  followed  by  proof  that  M.  was 
acting  for  defendant  or  by  his  direction. 

8.  In  an  action  for  damages  for  catting 
timber  on  plaintiff's  land,  evidence  is  compe- 
tent that  defendant  hauled  away  timber  from 
the  land  after  the  action  was  brought. 

9.  In  an  action  involving  title  to  land,  a 
witness  .may  testify  that  some  10  years  be- 
fore the  bringing  of  the  action  he  saw  per- 
sona cutting  timber  on  the  land,  where  such  tes- 
timony is  followed  by  that  of  the  persons  seen, 
to  the  effect  that  they  were  acting  for  plaintiff, 
such  evidence  being  competent  as  tending  to 
show  acts  of  ownMtihip  by  plaintiff. 

10.  In  an  action  involving  title  to  land.  It 
is  error  to  exclude,  on  the  ground  that  a  con-  ' 
tract  in  writing  cannot  be  modified  by  parol, 
defendant's  offer  to  show  that,  several  years 
before  suit,  plaintiff  and  defendant,  by  a  con- 
tract partly  in  writing  and  partly  in  parol,  set- 
tled their  dispute  as  to  land,  and  agreed  that 
the  land  iii  controversy  was  to  belong  to  de- 
fendant, as  it  could  not  be  known  until  the 
contract  was  introduced  whether  the  verbal 
part  contradicted  the  written  part. 

'  11.  In  an  action  involving  title  to  land,  er- 
ror cannot  be  predicated  on  an  instruction  that, 
if  there  is'  no  showing  by  defendant  that  the 
land  was  not  the  land  of  plaintiff,  the  offering 
in  evidence  by  plaintiff  of  a  deed  to  him  of  the 
land  In  controversy  from  the  common  grantor 
entitles  him  to  recover. 

Appeal  from  court  of  common  pleas,  Arm- 
Htrong  county;   Calvin  Raybmrn,  Judge. 
Trespass  quare  clanBnm    by  Jacob  Wolf 


against  Isaiah  Wolf  and  another.  From  a 
judgment  for  plaintiff,  defendants  appeal 
Reversed. 

B.  Nulton  and  W.  D.  Fatton,  far  appd- 
lants.  M.  F.  Leascm  and  James  H.  McCain, 
for  appellee. 

GREEN,  J.  There  seems  to  be  a  serious 
inconsistency  between  the  general  charge  of 
the  learned  court  below  and  the  answer  to 
the  plaintlfTs  third  point  There  was  consid- 
erable testimony  to  the  long-continued  pos- 
session of  Daniel  Wolf  and  his  children  of 
the  land  in  controversy,  and  of  au  ancient 
possesion  in  common  with  Jacob  Wolf,  the 
plaintiff.  It  was  not  at  all  disputed  that 
Daniel  Wolf  and  his  fiimlly  had  lived  on,  and 
cultivated,  a  portion  of  the  entire  tract,  from 
a  Ume  prior  to  the  year  I860,— perhaps  as 
far  back  as  1854.  It  was  also  in  full  proof 
that,  during  this  period,  all  the  brdlnary  acts 
of  ownership,  such  as  plowing,  fencing,  gath- 
ering crops,  cutting  wood  and  timber,  and 
the  usual  acts  and  conduct  of  the  owners  of 
farm  and  woodland,  were  carried  on  by  Dan- 
iel and  his  family  upon  the  portion  of  the 
lands  occupied  by  them.  It  was  also  claimed 
by  the  defendants  that  a  parol  partition  of 
the  land  was  nude  between  Daniel  and  Ja- 
cob in  the  year  1871,  and  that  a  division  line 
was  then  run,  with  the  consent  of  both  par- 
ties, by  a  surveyor  named  Briney,  and  tliat, 
after  that  time,  each  of  the  brothers  occu- 
pied and  cultivated  his  part  of  the  land  up 
to  this  division  line.  Under  aU  the  testimony 
in  the  cause  beating  upon  these  features 
of  the  case,  the  court  below  left  the  quMtions 
arising  to  the  Jury,  saying  to  them:  "There 
is  a  dispute  as  to  the  facta  about  this  by 
these  witnesses  before  you,  and  it  will  be  tot 
you,  gentlemen,  to  isay,  from  all  the  circum- 
stances surrounding  the  case,  which  of  these 
parties  Is  entitled  to  credence;  and  we  say 
to  you  that  If  yon  believe  that  Daniel  Wolf 
lived  upon  that  part  of  this  land  all  this 
time,  and  that  he  helped  pay  for  the  land, 
and  that  he  and  Jacob  agreed  to  this  amica- 
ble partition  of  land,— that  is,  if  Jacob  agreed 
with  this,  that  the  line  should  be  run,  and 
it  was  run  and  established  there,  and  recog- 
nized by  them  as  the  line,— then  the  plaintiff 
would  not  be  entitled  to  recover  here;  that 
would  put  the  title  to  that  part  of  the  prop- 
erty in  Daniel  Wolf."  Under  this  portion  of 
the  charge,  the  Jury  would  have  the  whole 
case  with  them,  and  their  verdict  would  set- 
tle the  questions  stated.  But  the  answer  of 
the  court  to  the  plaintiff's  third  point  seems 
to  take  the  entire  subject  of  the  alleged  parol 
partition  of  the  land  away  from  the  Jury, 
and  directs  them  practically  to  disregard  the 
whole  of  the  testimony  on  that  subject  The 
point  was:  "The  court  Is  requested  to  say 
to  the  Jury  that  in  the  absence  of  any  writ- 
ing between  Jacob  Wolf  and  Daniel  Wolf 
as  to  the  title  of  Daniel  Wolf  to  any  part  of 
this  land,  signed  either  by  Jacob  Wcdf  or 
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his  authorized  agent,  then  a  parol  partition 
of  the  Uinds  will  vest  no  title  to  the  land  in 
dispute,  either  In  Daniel  WoU  or  his  heirs 
or  legal  representatives,  and  that  the  testi- 
mony given  In  this  case  as  to  a  pared  parti- 
tion cannot  be  submitted  for  their  considera- 
tion under  the  statute  of  frauds  and  per- 
juries." This  point  was  affirmed  by  the 
court  without  qualification,  and  the  Jury  was 
Instructed  that,  if  they  found  a  trespass  had 
been  committed,  they  should  determine  wliat 
the  damages  w«re  for  the  timber  carried 
away.  Now,  the  case  of  McK  night  v.  Bell, 
135  Pa.  St.  358,  19  AU.  1036,  decides  pre- 
cisely the  reverse  of  this.  We  there  held 
that,  If  tenants  in  common,  intending  to 
malce  partition,  run  and  mark  upon  the 
ground  a  division  line,  and  actually  talie  pos- 
session of  their  respective  parts  in  pursuance 
thereof,  and  the  partition  is  fully  executed 
between  than,  the  title  will  vest  in  sever- 
alty. This  was  the  practical  effect  of  what 
was  said  in  the  general  charge,  but  in  the 
answer  to  the  point  this  was  all  talcen 
away,  and  the  jury  was  directed  to  dis- 
regard all  the  testimony  on  this  subject.  Of 
course,  the  Jury  could  not  tell  what  they 
were  to  do  in  such  circumstances,  and  for 
that  reason  we  are  obliged  to  sustain  the 
tenth  assignment.  We  held,  in  McKnight  v. 
Bell,  that  the  statute  of  frauds  was  not  im- 
pinged by  a  parol  partition  of  lands  between 
tenants  in  common. 

On  the  trial,  Jacob  Wolf  was  examined  as 
a  witness  in  his  own  behalf.  As  to  matters 
occurring  after  the  death  of  his  brother  Dan- 
iel, his  competency  as  a  witness  was  not 
questioned;  but  he  offered,  and  was  permit- 
ted, under  objection  and  exception,  to  testify 
to  his  original  acquisition  of  title,  to  the 
payment  of  the  purchase  money,  and  to  his 
continued  occupancy  of  the  land,  all  of 
which  occurred  long  before  the  death  of  his 
brother  Daniel.  The  controversy  was  over 
Daniel's  title,  which  had  devolved  upon  his 
children,  one  of  whom  was  a  defendant  in 
the  case.  The  plaintiff  was  allowed  to  tes- 
tify that  he  bought  the  land  in  1S60;  tliat  be 
paid  the  whole  of  the  piurchase  money;  that 
Daniel  paid  none  of  it;  and  that  he  (Jacob) 
lived  on  the  land  from  the  time  of  the  pur- 
chase to  the  time  of  the  triaL  Now,  the  pay- 
ment of  the  purchase  money  was  one  of 
the  chief  questions  in  the  case,  the  defend- 
ants contending  that  Daniel  had  paid  his 
share  of  it,  and  that  thereby  a  resulting  trust 
arose  in  Daniel's  favor.  As  a  matter  of 
course,  Jacob  Wolf  was  not  competent'  to 
testify  upon  such  subjects,  as  his  brother's 


'Act  May  23,  1887,  §  5,  cl.  B,  provides  that 
where  any  party  to  a  thing  or  contract  in  ac- 
tion 1b  dead,  and  his  rights  therein  have  passed 
to  a  party  on  the  record,  neither  the  surviv- 
ing or  remaining  party  to  such  contract,  nor 
any  other  persoD  whose  interests  are  adverse 
to  the  rights  of  the  deceased  party,  siiail  he  a 
compecent  witness  to  any  matter  occurring  be- 
fore his  death. 


mouth  was  closed  by  his  death,  and  the  title 
of  Daniel  was  directly  In  issue.  We  there- 
fore sustain  the  fourth  specification  of  er- 
ror. 

An  iunended  declaration  was  offered  and 
admitted  on  the  trial,  under  objection  and 
exception.  If  this  were  only  to  correct  some 
mistake  in  the  description  of  the  land,  leav- 
ing the  identity  of  the  land  described  in  the 
writ,  with  that  described  in  the  amendmait, 
unimpaired,  there  would  have  been  no  error 
in  allowing  it.  But  In  point  of  fact  the  land 
described  in  the  amendment  is  an  entirely 
different  piece  of  land  from  that  described  • 
in  the  writ  No  part  of  the  land  described 
in  the  writ  is  contained  within  the  bounda- 
ries of  the  land  described  in  the  amendment 
It  follows  that  the  cause  of  action  described 
in  the  writ  was  a  trespass  committed  by  cat- 
ting timber  on  one  tract  of  land,  and  the 
cause  of  action  described  in  the  amendment 
was  for  cutting  timber  on  another  and  dif- 
ferent tract  of  land.  A  trespass  on  the  one 
tract  would  not  be  a  trespass  on  the  other 
tract  In  this  case  the  land  descrit>ed  in  the 
writ  was  undoubtedly  the  land  of  Jacob,  and, 
if  the  timber  had  been  cut  on  that  tract,  a 
trespass  would  have  been  committed;  but  the 
land  described  in  the  amendment  is  land 
claimed  by  the  defendants,  and  the  cutting 
of  timber  on  that  tract  would  be  no  trespass 
as  to  Jacob,  if  the  land  belonged  to  Daniel. 
The  change  made  by  the  amendment  there- 
fore, was  radical  and  vital.  There  was  no 
att^npt  to  prove  the  cutting  of  timber  on  the 
land  described  in  the  writ  All  the  proof 
was  of  a  cutting  on  the  land  described  in  the 
amendment,  and,  if  that  land  belonged  to 
Daniel,  there  was  no  trespass  as  to  Jacob. 
Hraice,  the  amendment  attempted  to  intro- 
duce an  entirely  new  and  different  cause  of 
action,  and  should  not  have  been  allowed. 
In  Wllhehn's  Appeal,  70  Pa.  St  120,  It  was 
said:  "The  true  criterion  is,  as  all  the  au- 
thorities show,  did  the  plaintiff  so  state  his 
cause  of  action  originally  as  to  show  that 
he  had  a  legal  ri^t  to  recover  what  he  sub- 
sequently claims?"  and,  citing  from  the  same 
opinion:  "The  principle  has  been  very  accu- 
rately and  succinctly  stated  by  the  present 
chief  justice  in  Smith  v.  Bellows,  77  Pa.  St 
441:  'The  test  lies  in  the  cause  of  action, 
and  not  the  statute  of  limitations.  If  the 
cause  of  action  is  .the  same  declared  upon, 
tiien  the  writ,  quoad  it,  was  brought  in  time. 
If  the  cause  of  action  was  not  the  same,  then 
the  action  was  not  brought  for  It,  ai^  the 
statute  of  limitations  would  fairly  apply.*" 
We  therefore  sustain  the  eleventh  and 
twelfth  assignments  of  error. 

The  witness  Slaymaker  was  simply  exam- 
ined in  chief  to  prove  that  he  had  made  a 
draft  of  the  land  described  in  the  deed  from 
Gilpin  and  Johnston  to  Jacob  Wolf.  He  did 
not  say,  and  was  not  asked  to  say,  whether 
the  land  in  controversy  was  any  part  of  the 
land  described  in  the  draft    Hence^  it  waa 
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not  proper  cross-examination  to  Inquire  of 
Urn  on  that  subject  The  first  assignment 
is  not  sustained. 

The  defendants  in  the  action  were  Isaiah 
Wolf  and  George  Grlssman.  On  the  trial, 
evidence  was  given  of  an  act  of  cutting  tim- 
ber by  another  person,  named  Mwele  Wolf. 
His  name  was  not  discovered  till  after  the 
evidence  was  in,  and  then  the  defendants 
moved  to  strike  out  this  testimony;  but  the 
court  refused  to  strike  it  out,  on  the  ground 
tliat  it  might  be  followed  by  evidence  show- 
ing that  he  was  acting  for  the  defendants, 
or  by  their  direction.  We  have  not  been 
referred  to  any  such  testimony,  and  there- 
fore think  that  application  to  strike  out  the 
testimony  of  Painter  in  reference  to  acts  done 
by  tliis  person  should  have  been  granted, 
and  we  sustain  the  second  assignment 

We  do  not  think  the  objection  to  the  Paint- 
er draft  was  sufficient  to  warrant  Its  exclu- 
sion, and  therefore  we  do  not  sustain  the 
tliird  specification.  The  witness  l«e  Wolf 
testified  to  a  cutting  of  timlier  by  the  defena- 
ants  in  the  spring  of  1891,  which  was  before 
the  action  was  brought.  He  also  testified  to 
seeing  some  timber  hauled  away  from  the 
land  after  the  action  was  brought,  and  this 
was  competent,  under  our  ruling  in  Trout 
V.  Kennedy,  47  Pa.  St  387.  We  therefore 
do  not  sustain  the  fifth  specification. 

We  do  not  sustain  the  sixth  and  ninth 
specifications,  as  the  testimony  of  A.  6.  Wolf, 
which  was  admitted  under  exception,  was 
immediately  followed  by  that  of  the  persons 
as  to  whom  he  testified,  who  clearly  estab- 
lished that  they  were  working  under  Jacob 
Wolf^  and  the  cutting,  being  .in  act  such  as 
an  owner  would  perform,  was  for  the  con- 
sideration of  the  jury,  along  with  all  the  oth- 
er p^itinent  testimony. 

We  sustain  the  seventh  assignment,  be- 
cause the  offer  of  proof  was  sufficient,  and 
If  the  testimony,  when  received,  supported 
the  offer.  It  was  competent.  It  would  not  be 
possible  to  know  in  advance  whether  any 
part  of  It  might  be  objectionable  as  resting 
In  parol,  and  contradictory  of  a  written  agree- 
ment After  the  part  of  the  proof  which 
was  In  writing  was  admitted,  It  would  be- 
come possible  to  know  whether  the  part  of 
It  which  was  verbal  was  contrary  to  the  rule 
wliich  rejects  verbal  testimony  to  alter  or 
contradict  a  writing. 

We  do  not  sustain  the  eighth  specification, 
because  what  the  comt  said  as  to  the  effect 
of  the  deed  was  strictly  correct  If  there  were 
were  "no  showing  on  the  part  of  the  defend- 
ants that  the  land  was  not  the  land  of  Jacob 
Wolf,"  as  is  stated  by  way  of  qualification 
in  the  concluding  part  of  the  clause  of  the 
charge  assigned  for  error.  We  cannot  in- 
fer, from  anything  contained  in  this  extract 
from  the  charge,  that  the  court  intended  to 
deny  the  very  familiar  rule  that  the  plain- 
tiff In  trespass  quare  dausum  fregit  must 
not  only  show  title,  but  actual  possession. 
Judgment  reversed,  and  new  venire  awarded. 


(1S9  Pa.  St  133} 
HATTN  V.  HUTCHINSON. 
(Supreme  Court  of  Penusylvania.    Dee.  80^ 

l^a) 
Fraudulent  Tbcst— Cbeditobs  or  Tbostsb. 
Though  a  will,  in  terms,  declares  a  de- 
vise of  a  life  estate  to  testator's  husband  to 
be  "in  trust,"  yet  where  no  trust  is  specified, 
and  the  absolute  control  ef  the  entire  income 
is  Tested  in  the  husband  to  use  and  dispose  of 
as  he  may  see  fit,  without  liability  to  account 
to  any  one,  he  must  be  deemed  the  absolute 
owner  of  the  income  as  long  as  he  lives;  and 
a  further  provision  iu  the  will,  exempting  the 
iacome  from  liability  for  any  of  his  debts, 
present  or  future,  is  void,  as  being  an  attempt 
to  free  tlie  absolute  owner  of  an  estate  from 
the  claims  of  Ills  creditors. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;    White,  Judge.  ' 

Application  by  Louis  Hahn  for  a  role  on 
David  Hutchinson  to  show  cause  why  a  writ 
to  sequester  the  rents,  issues,  and  profits 
of  certain  land  levied  on  by  execution  under 
a  judgment  obtained  by  Hahn  against 
Hutchinson  should  not  be  awarded.  From 
a  judgment  making  the  rule  absolute,  de- 
fendant appeals.     Affirmed. 

The  wUl  of  Margaret  Hutchinson,  who 
died  on  28th  November,  1890,  was  dated 
6th  June,  1888,  and  proved  7th  January, 
1891,  and  registered  In  the  register's  ofilce, 
in  WIU  Book,  vol.  38,  p.  243.  Mrs.  Hutch- 
inson was  possessed  of  a  considerable  quan- 
tity of  real  estate.  The  plaintiff  had  a  judg- 
ment against  David  Hutchinson,  the  hus- 
band of  Margaret  obtained  at  No.  257,  Oc- 
tober term,  1882,  common  pleas  No.  2.  The 
cause  of  action  for  which  the  judgment 
was  obtained  accrued  about  10th  October, 
1877.  The  plaintiff,  claiming  that  David 
Hutchinson  took  a  life  estate  under  the  will, 
made  a  levy  upon  the  real  estate  which 
was  of  Margaret,  and  then  took  a  rule  on 
David  to  sequester  the  rents.  Issues,  and 
profits  thereof.  An  answer  was  filed,  set- 
ting up  that  David  did  not  have  a  life 
estate,  but  the  estate  was  a  trust  estate. 

A.  K.  Stevenson  and  W.  B.  Rodgers,  for 
appellant     Shiras  &  Dickey,  for  appellee. 

GREEN,  J.  The  first  clause  of  the  wUl 
of  the  testatrix  creates  the  Interest  given 
to  her  husband.  'The  second  clause  creates 
the  interest  of  the  two  daughters,  but  It 
is  made  "subject  to  all  the  provisions  of 
the  first  clause."  Neither  the  interest  of 
the  daughter  Jeanette  Moffit  nor  of  the 
daughter  Annie  Margaret  Hutchinson,  com- 
mences or  has  any  existence  during  the  life 
of  .  their  father,  David  Hutchinson.  The 
daughter  Annie  Margaret  has  no  right  to 
any  income  from  the  estate  until  after  her 
father's  death.  For  the  purposes  of  the 
present  contention,  it  is  only  necessary  to 
determine  whether  the  power  of  David 
Hutchinson  over  the  Income  of  the  estate 
is  absolute  In  him,  and  unclogged  by  any 
trust  for  others,  during  the  term  of  his  own 
life,  for  it  is  only  his  life  estate  that  Is  pro- 
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posed  to  be  sequestered  for  the  benefit  of 
bis  own  creditor.  To  dispose  of  this  ques- 
tion. It  Is  only  necessary  to  consider  the  ex- 
tent and  character  of  fhe  actual  Interest 
which  he  takes  under  the  first  clause  of  the 
win.  The  words  of  the  clause  are:  "First 
For  the  purpose  of  carrying  out  this,  my 
will,  I  give,  devise,  and  bequeath  to  my  hus- 
band, David  Hutchtnson,  my  entire  estate, 
real,  personal,  and  mixed,  In  trust,  he  to 
have  the  'entire  control,  so  long  as  be  may 
desire,  of  the  same,  and  use  so  much  of  the 
Income  ■  thereof  as  he  may  desire."  Then 
follows  a  provision  that  the  Income  shall 
not  be  liable  to  any  of  his  debts,  present 
or  future,  except  such  as  be  may  contract 
tor  Improvements  or  repairs  for  the  benefit 
of  the  estate.  The  remaining  provisions  of 
the  first  clause  of  the  will  are  simply  to 
make  sure  and  stable  his  right  to  take  the 
entire  income  of  the  whole  estate;  to  own 
It,  use  It,  control  it,  dispose  of  it,  without 
any  liability  to  account  for  it  to  any  one, 
—particularly  to  the  children  of  the  testa- 
trix. To  this  end,  he  Is  empowered  to  im- 
prove, sell,  or  incumber  the  real  estate,  "with 
the  same  effect  as  If  he  were  the  owner," 
except  that.  In  making  deeds  or  mortgagee, 
he  must  execute  them  as  trustee.  He  Is 
also  empowered  to  make  a  last  will  and 
testament,  and  thereby  "to  alter,  vary,  or 
change  the  amounts  coming  to"  the  chil- 
dren, under  the  will  of  the  testatrix,  and 
"to  designate  the  property,  and  make  a  di- 
vision of  the  same  as  he  may  deem  best, 
and  such  division  shall  be  binding  and  con- 
clusive on  all  parties  affected  thereby."  As 
the  ownership  of  the  Income  during  the  life 
of  David  Hutchinson  is  the  only  important 
subject  of  inquiry.  It  Is  not  necessary  to 
consider  the  rights  and  interests  of  the  chil- 
dren or  of  others  after  his  death. 

It  cannot  be  questioned,  under  all  the  au- 
thorities, that  David  Hutchinson  is  the  ab- 
solute and  uncontrolled  owner  of  all  the  in- 
come of  the  entire  property  during  all  his 
life.  He  holds  no  portion  of  It  in  trust  for 
his  daughters,  or  either  of  them.  He  is  not 
bound  to  accumulate  a  single  penny  of  it  tar 
them,  or  -to  hold  any  portion  of  It  for  them, 
In  any  event.  He  is  at  perfect  liberty  to 
take  the  whole  of  it,  and  da,  what  he  pleases 
with  It,  without  any  liability  to  account 
for  It  at  any  time.  It  is  true  the  will  says 
he  Is  to  take  it  in  trust,  but  there  is  no 
trust  specified;  and,  as  he  alone  has  the 
absolute  right  to  use  and  dispose  of  the 
whole  of  it,  he  Is  the  only  beneficiary  of 
the  so-called  "trust"  In  other  words,  he  Is 
the  absolute  owner  of  it  The  following 
cases  fully  establish  the  correctness  of  this 
conclusion:  Meyers'  Appeal,  48  Pa.  St  26; 
Cox  V.  Rogers,  T7  Pa.  St  160;  Lininger's 
Appeal,  110  Pa.  St  398,  1  Atl.  722;  Goe's 
Estate,  146  Pa.  St  431,  23  AU.  383;  Mer- 
cur's  Estate,  151  Pa.  St  48,  24  AtL  1094. 
In  Rife  v.  Oeyer,  68  Pa.  St  383,  it  was 
■aid  in  the  opinion:    "Whenever  the  entire 


beneficial  Interest  Is  In  the  cestui  que  trust, 
without  restriction  as  to  the  enjoyment  of 
it,  there  Is  no  reason  why  it  should  not  be 
considered  as  actually  executed."  And  we 
held  that,  in  order  to  protect  the  ^tate  from 
creditors,  the  legal  estate  must  be  in  the 
hands  of  a  trustee,  and,  If  the  equitable  estate 
became  merged  in  the  legal,  It  could  be  Imme- 
diately seized  in  execution  by  creditors.  In 
Estate  of  Beck,  133  Fa.  St.  51,  18  Atl.  302, 
we  sustained  a  testamentary  provision,  in 
favor  of  a  daughter,  that  her  share  should 
not  be  liable  to  be  attached  or  seized  for 
her  debts,  and  held  that  while  it  was  In  the 
hands  of  the  executor,  in  transit  It  was 
protected,  but  also  said  that  the  trust  would 
end  as  soon  as  the  money  was  paid  to  the 
lessee.  In  the  present  case  the  Income  of 
this  estate  goes  directly  Into  the  hands  of 
the  nominal  cestui  que  trust,  and  it  remains 
there  because  it  is  his  own.  If  he  Is  trustee 
at  all,  U  is  for  himself  alone.  There  can  be 
no  intervening  person  clothed  with  the  title, 
and  having  a  duty  to  perform  of  preserving 
the  trust  in  order  to  pay  the  fund  over  to 
another,  who  is  its  equitable  owner.  All  the 
title  to  the  money,  legal  and  equitable,  is 
centered  In  the  one  person,  and  the  payment 
to  that  one  person  is  the  only  payment  that 
con  possibly  be  made.  As  a  matter  of  course, 
a  person  cannot  declare  a  trust  of  his  own 
property  in  his  own  favor,  and,  'by  making 
bimseU  his  own  trustee,  prevent  bis  cred- 
itors from  getting  access  to  it  Yet  there  is 
no  real  difference  between  such  a  trust  and 
this  one.  The  authorities  cited  by  the  ap- 
pellee do  not  reach  the  state  of  facts  which 
are  present  here.  In  Ashhurst  v.  Given,  5 
Watts  &  S.  323,  the  trustee  was  clothed  with 
the  legal  title  to  a  large  estate,  with  which 
he  was  to  carry  on  an  extensive  business, 
and  he  was  entitled  to  nothing  out  of  the 
property  or  the  profits,  except  a  reasonable 
support  for  the  service  rendered.  Other  per- 
sons were  to  receive  both  the  income  and 
principal  of  the  fund,  except  so  much  of 
the  Income  as  was  necessary  to  support  the 
trustee  while  performing  his  duties  as  such. 
In  Overman's  Appeal,  88  Pa.  St  276,  the 
present  question  did  not  arise.  It  was  a 
case  of  a  perfectly  good  spendthrift  trust 
In 'Which  the  executors  were  the  depositaries 
of  the  legal  title,  and  the  children  entitled 
to  the  Income  were  the  cestuis  que  tmstent 
It  Is  true  that  one  of  the  executors  was  one 
of  the  children,  but  that  fact  could  not  de- 
stroy the  legal  title  of  the  trustees.  As  the 
terms  of  the  trust  prohibited  liability  for  all 
debts  and  obligations,  they  operated  Just  as 
certainly  against  a  liability  created  by  a 
devastavit  as  against  any  other  form  of  In- 
debtedness. In  Dickerson's  Appeal,  115  Pa. 
St  198,  8  AU.  64,  although  the  donor  was 
himself  the  trustee,  the  trusts  declared  were 
not  for  his  benefit,  but  for  his  children,  as 
to  whom  it  was  perfectly  competent  to 
create  a  valid  trust  The  trustee  took  noth- 
Inj^  under  the  trust 
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The  writer  has  carefully  examined  all  the 
reported  cases  In  which  spendthrift  trusts 
T^ere  sustained,  but  he  has  not  found  one, 
nor  has  any  been  referred  to  us,  in  which 
the  trustee  was  also  the  cestui  que  trust, 
with  the  absolute  ownership  of  the  subject 
of  the  trust,  whether  income  or  principal. 
But  In  the  case  of  Mackason's  Appeal,  42 
Pa.  St.  330.  we  held  that  one  sut  juris  can- 
not, as  against  creditors,  either  prior  or  sub- 
sequent, settle  his  property  In  trust  for  his 
own  use  for  life,  and  over  to  his  appointees 
by  will,  and,  in  default  of  such  appointment, 
to  the  use  of  his  lawful  heirs  in  fee.  That 
property  so  settled  Is  assets  in  the  hands  of 
the  trustees  for  the  payment  of  debts,  wheth- 
er contracted  prior  or  subsequent  to  the  exe- 
cution of  the  deed  of  trust,  and  the  devisees 
or  appointees  under  the  will  of  the  settlor 
will  be  postponed  to  his  creditors.  In  this 
case  the  deed  was  made  to  third  persons 
as  tmstees,  and  they  were  to  pay  over  the 
net  Income  of  the  estate  to  the  grantor  dur- 
ing his  life,  and  to  his  appointees  by  will 
after  his  death,  and,  in  default  of  such  ap- 
pointment, to  such  persons  as  would  have 
talcen  the  same  under  the  Intestate  laws. 
The  deed  of  trust  contained  an  absolute  pro- 
hibition of  any  kind  of  debts,  liabUitles,  or 
engagements  of  the  cestui  que  trust.  At  the 
date  of  the  deed  the  grantor  was  indebted, 
bat  all  of  that  indebtedness  was  paid  oft 
by  the  trustees.  Before  his  death,  he  again 
became  Indebted,  to  the  amoont  of  about 
$6,000,  and  these  debts  were  unpaid  at  his 
decease.  The  trnstees  sold  the  property,  in- 
yested  the  proceeds,  paid  him  the  income 
during  his  life,  settled  their  account  after 
his  death,  and  the  fund  was  then  claimed 
by  his  creditors  and  his  appointee.  The 
court  decided  in  favor  of  the  creditors.  Mr. 
Justice  Thompson,  in  delivering  the  opinion, 
said:  "This  statement  brings  us  to  the  sim- 
ple inquiry,  can  the  owner  of  property  so 
dispose  of  it  for  his  own  use,  benefit,  and 
suppott  as  to  put  it  beyond  the  reach  of  lia- 
bility for  his  future  debts,— he  being  and 
continuing  sui  Juris,  and  there  appearing  to 
be  no  reason  therefor,  except  to  withdraw  it 
from  such  liability,— and  thus  retain  the 
temporal  ownersl^ip  without  its  incidents? 
This  would  be  a  startling  proposition  to  af- 
firm. It  would  revolutionize  the  credit  sys- 
tem entirely,  destroy  all  faith  in  the  ap- 
parent ownership  of  property,  and  repeal  all 
our  statutes  and  decisions  against  frauds. 
•  ♦  ♦  The  proposition  Is  that  such  a  set- 
tlor may  be  the  complete  equitable  owner  of 
aU  bis  property,  deal  as  .much  as  he  pleases 
with  it,  and  it  shall  not  be  liable  for  his 
debts."  The  whole  course  of  the  reasoning 
is  that  a  man  stiall  not  be  the  real  owner  of 
property,  with  the  full  right  to  deal  with 
It  as  he  pleases,  taking  the  fuU  Income  of 
it  to  his  own  exclusive  use,  and  keep  the 
same  free  from  the  claims  of  his  creditors. 
What  he  cannot  do  for  himself  in  this  re- 
gard, cannot  be  done  for  him  by  another. 


When  the  grant  comes  from  another,  and  yet 
has  these  incidents,  it  is  as  obnoxious  to 
the  foregoing  objections  as  when  it  arises 
upon  his  own  grant  to  third  persons  as  trus- 
tees for  him.   Judgment  affirmed. 

(169  Pa.  St.  IH) 

COMMISSIONERS  OF   SEWICKLET  WA- 
TERWORKS V.  BOROUGH  OF 
SEWICKLET. 

(Supreme  Conrt  of  Pennsylvania.    Dec.  30, 
1893.) 

MnKJCIFAL  COBPOKATIOKS— COtiTBOL  O*  WJlTBR- 
WORKS. 

Sp.  Act  Feb.  21,  1873,  which  creates 
a  board  of  five  commissioners  to  saperintend 
the  construction  and  operation  of  waterworlu 
in  the  boroueh  of  Sewickley,  to  be  paid  for 
by  the  borough,  and  which  requires  them  an- 
nually to  report  to  the  borough  council  as  to  the 
condition  of  the  works,  and  as  to  the  receipts 
and  expenditures,  vests  the  borough  with  the 
absolute  ownership  of  the  works,  and  the 
commissioners  are  merely  its  officers  or  agents; 
and,  since  the  general  borough  act  of  1851, 
under  which  Sewickley  was  incorporated,  re- 
quires it  to  furnish  a  sufficient  water  supply 
for  the  extinguishment  of  fires,  cieanalng 
streets,  "and  other  public  purposes,  the  board 
of  water  commissioners  has  no  legal  right  to 
control  the  common  council  of  the  borough  in 
making  a  moderate  and  prudent  use  of  the  wa- 
ter for  street  sprinkling  purposes,  and  in  lay- 
ing its  sewers  in  a  proper  manner. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

BUI  by  the  commissioners  of  the  Sewick- 
ley Waterworks  against  the  Borough  of  Se- 
wickley to  enjoin  defendant  from  using  the 
water  supply  of  said  borough  without  the 
consent  of  the  commissioners,  except  in  case 
of  fire.  From  a  decree  in  plaintiff's  favrar, 
defendant  appeals.    Rev«*sed. 

Patterson  &  Smith,  for  appellant  John  N. 
White,  for  appellee. 

OREBN,  J.  Tlie  defendant  was  Incorpo- 
rated as  a  borough  in  the  year  1853,  under 
the  general  borough  law  of  1861,  and  of 
course  possessed  all  the  powers  and  authori- 
ties conferred  upon  such  municipalities  by 
the  provisions  of  that  law.  Among  these  te 
the  power  "to  regtdate  the  roads,  streets, 
lanes,  alleys,  common  sewers,  public  squares, 
common  grounds,  foot  walks,  pavements,  gut- 
ters, culverts,  and  drains,  and  the  heights, 
grades,  widths,  slopes  and  forms  thereof, 
and  they  shall  have  all  other  needful  juris- 
diction over  the  same."  "To  make  such  oth- 
er regulations  as  may  be  necessary  tor  the 
health  and  cleanliness  of  the  borough."  To 
borrow  money,  and  to  lay  and  collect  taxes, 
general  and  special,  and  "the  money  so 
raised  and  collected  shall  be  used,  laid  out 
and  expended  for  the  following  purposes 
and  none  other,  namely:  for  the  purpose  of 
purchasing,  erecting  and  maintaining  such 
fire  plugs  and  hydrants,  gas  lamps,  posts, 
gas  or  kerosene  lamps,  and  hose  for  fire  en- 
gine companies,  as  may  be  required  to  sup- 
ply the  said  borouglis  with  a  sufficient  sup- 
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ply  of  water  for  the  extinguishment  of  fires, 
cleaniDg  the  streets,  and  other  public  pur- 
poses, and  with  gas  or  kerosene  oil  for  the 
purpose  of  properly  lighting  and  illuminating 
the  streets,  lanes,  alleys  and  other  public 
places  In  said  boroughs,  of  paying  for  said 
gas,  water  and  hose  for  fire  engines,  and  de- 
fraying the  expenses  in  making  all  neces- 
sary attachments  to  gas  and  water  mains  In 
said  boroughs,  together  with  all  other  neces- 
sary expenses  In  securing;  a  full,  sufficient 
and  abundant  supply  of  gas,  water  and  hose 
for  Are  engines.  In  and  throughout  the  said 
boroughs  for  the  said  purposes,  subject  to 
all  further  provisions  of  this  act"  By  the 
act  of  May  24,  1878,  (P.  L.  118,  |  1;  Purd. 
Dig.  p.  206,  pL  83,)  It  Is  enacted  that  "the 
proper  authorities  of  any  borough  of  this 
commonwealth,  owning  or  controlling  wa- 
ter-works for  the  supply  of  water  to  the  in- 
habitants of  said  borough  whenever  the 
schedule  of  water  rents  shall  have  been  fixed 
or  limited  by  general  or  special  acts  of  as- 
sembly, shall  be  and  are  hereby  authorized 
to  change  the  rates  or  schedule  of  rents,  from 
time  to  time,  so  that  the  same  shall  not  at 
any  time  exceed  the  rates  now  limited  by 
law."  By  a  special  act  approved  February 
21,  1873,  a  method  of  supplying  the  borough 
of  Sewlckley  with  water  was  provided  by 
means  of  a  board  of  five  commissioners,  who 
were  named  in  the  act,  and  who  were  cloth- 
ed with  all  powers  necessary  for  the  erection, 
maintenance,  and  operation  of  waterworks  to 
supply  the  Inhabitants  with  water.  They 
were  authorized  to  fix  and  change  a  schedule 
of  water  rents,  and  to  collect  the  same;  and 
they  were  required  to  furnish  to  the  borough 
council  "a  particular  and  detailed  statement 
of  all  cost  In  the  construction  of  the  works," 
and  also  to  make  annually  to  the  councils 
"a  full  and  detailed  report  of  all  receipts 
and  expenses,  and  the  condition  of  said 
works,  and  shall  pay  over  to  the  borough 
treasurer,  semiannually,  the  balance  of 
money  In  their  bands."  The  money  to  pay 
the  cost  of' erection  was  to  be  furnished  by 
the  borough  by  an  issue  of  bonds  not  exceed- 
ing $60,000,  and  the  borough  council  are  to 
make  provision  for  the  payment  of  the  in- 
terest and  principal  of  the  bonds  with  the 
money  received  from  the  water  rents,  and 
from  taxes  to  be  levied  for  the  purpose. 

From  this  review  of  the  legislation  affecting 
the  subject  it  will  be  seen  that  the  actual  work 
of  constructing,  maintaining,  and  opiating 
the  waterworks  was  to  be  done  by  the  board 
of  water  commissioners,  who  were  to  re- 
port annually  to  the  coimcQ  of  the  borough 
their, transactions,  and  to  pay  over  to  the 
boroui^  semiannually  all  the  money  in  their 
bands.  As  a  matter  of  course,  the  borough 
In  its  corporate  capacity  is  the  sole  owner 
of  the  works  and  all  their  accessories  of  pipes, 
plugs,  hydrants,  buildings,  machinery,  and 
an  fixtures  and  appurtenances  belonging 
thereto,  and  the  board  of  commissioners  has 
no  interest  or  ownership  in  any  of  these. 


They  are  mere  ofilcers,  through  whose  agency 
the  works  were  constructed,  maintained,  and 
operated,  with  full  powers  for  effectuating 
those  purposes.  They  were  constantly 
changing  by  the  expiration  of  their  terms  of 
office,  and  by  the  election  of  successors. 
The  occasion  of  the  present  contention  was 
of  a  very  trifling  character,  and  from  the 
tenor  of  the  correspondence  seems  to  be  more 
a  matter  of  personal  feeing  than  of  any 
actual  substantial  controversy.  It  appears 
that  the  borough  authorities,  deeming  it  nec- 
essary to  have  the  streets  sprinkled  with  wa- 
ter, employed  a  man  with  a  watering  cart 
to  do  the  work,  whweupon  the  commission- 
ers objected  that  this  was  done  without  their 
consent,  and  passed  a  resolatlon  declaring 
that  the  borough  authorities  "in  so  doing 
have  acted  without  any  lawful  right"  In 
the  bill  complaint  is  made,  not  only  of  the 
sprinkling  of  the  streets,  but  also  that  oon- 
tractMTS  laying  sewer  pipes  had  opened 
the  fire  plugs,  and  used  the  water  In  their 
work.  The  answer  alleges  that  as  to  the 
use  of  the  water  for  sprinkling  the  streets 
it  was  done  because  the  roads  and  streets 
of  the  borough  bad  become  very  dusty,  and 
the  dust  and  sand  were  blown  by  the  wind 
over  the  properties  along  the  line  of  the 
principal  streets,  and  that  the  councils  were 
strongly  petitioned  by  the  citizens  of  the  hot- 
ough  to  employ  a  sprinkling  cart  to  lay 
the  dust  on  the  streets,  and  relieve  them 
from  the  nuisance  occadoned  thereby,  niat 
in  complying  with  this  request  the  coun- 
cils acted  for  the  best  Interest  of  the  in- 
habitants, and  without  any  thought  or  In- 
tent of  Interfering  with  the  rights  or  duties 
of  the  commissioners.  In  regard  to  the  use 
of  water  in  constructing  the  sewers,  the  an- 
swer alleges  that  In  July,  1892,  the  dtizeos 
of  the  borough,  by  a  large  majority,  voted 
to  increase  the  debt  of  the  borough  to  the 
amount  of  $25,000  for  the  purpose  of  street 
improvements,  and  the  councils  proceeded, 
in  accordance  with  the  action  of  the  citi- 
zens, to  contract  for  the  laying  of  sewers 
on  some  of  the  principal  streets  of  the  bor- 
ough, and  also  for  the  paving  of  certain 
streets  with  fire-brick  pavement.  That  the 
contractors  "informed  the  borough  that  they 
must  have  a  moderate  supply  of  water  to 
use  in  putting  down  ditches,  and  for  other 
purposes  in  and  about  the  said  public 
works;"  and  that  the  borough  engines*  had 
stated  he  would  not  be  responsible  for  the 
result  of  the  work  unless  a  proper  supply 
of  water  could  be  had.  That  the  councU 
applied  to  the  commissioners  for  water  for 
these  purposes,  and,  receiving  an  amblguoua 
reply,  which  they  understood  to  be  an  as- 
sent proceeded  to  use  the  water  moderately, 
and  without  waste,  when  the  supply  was 
shut  off,  and  a  further  supply  refused.  The 
answer  further  alleges  that  under  the  Im- 
perative necessity  of  completing  the  public 
worlds  the  borough  used  the  water  in  a  care- 
ful and  prudent  way,  and  only  so  tac  as 
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was  necessary  for  the  prosecution  of  the 
work,  and  tbat  the  daily  nse  of  the  water 
for  some -days  previons  to  the  filing  of  the 
answer  was  belieTed  to  have  been  less  than 
10  barrels. 

To  the  answer  no  replication  was  filed, 
and  no  testimony  was  taken,  but  it  was 
agreed  that  colaln  corresx>ondence  which 
had  passed  between  the  borough  and  the 
commissioners  should  be  considered  as  hav- 
ing been  taken  before  an  examiner,  and  the 
case  was  beard  in  the  coiut  below  upon  the 
bm  and  answer,  and  the  correspondence, 
which  is  printed  in  the  appellant's  paper 
bo<A.  The  correspondence,  aside  from  the 
matters  of  a  personal  character,  consists  of 
an  allegation  by  the  commissioners  that  the 
borough  had  no  legal  right  to  use  the  water 
for  the  purposes  mentioned  without  first  ob- 
taining the  consent  of  the  commissioners, 
and  of  an  assertion  by  the  borough  that  they 
did  have  such  right  The  presence  or  ab- 
sence of  such  right  is  the  only  real  subject 
of  contention  here.  The  court  below  grant- 
ed a  perpetual  injunction  restraining  the 
borough  "from  In  any  way  opening  fire 
plugs,  except  in  cases  of  fires,  or  hydrants, 
or  in  any  manner  using  the  water  supplied 
through  the  pipes  and  mains  of  the  said 
the  commissioners  of  the  Sewickley  Water- 
works, without  the  consent  of  the  said  com- 
missioners, or  theh-  authorized  agents,  first 
duly  had  and  obtained."  It  thus  happens 
that  the  borough  is  absolutely  forbidden  to 
use  its  own  water,  brought  into  the  borough 
in  Its  own  pipes,  from  its  own  reservoir  or 
other  source  of  supply,  and  distributed 
through  Its  own  streets,  to  be  drawn  from 
its  own  fire  plugs  for  the  absolutely  neces- 
sary public  purpose  of  sprinkling  its  own 
streets,  and  using  in  the  laying  of  its  own 
sewers.  The  allegations  of  the  answer,  be- 
ing responsive  to  the  av^ments  of  the  bill, 
and  uncontradicted  either  by  the  bill  or  by 
any  testimony,  must  be  accepted  as  verity; 
and,  the  answer  having  declared  that  an  ap- 
plication was  made  to  the  commissioners  for 
their  consent  to  use  the  water  for  the  pub^ 
lie  purposes  stated,  the  supply  was  shut 
ott,  and  a  further  supply  refused,  that  fact 
must  be  taken  as  established.  This  state  of 
facts  presents  the  question,  do  the  water 
commissioners  possess  the  legal  right  to  con- 
trol tbe  borough  in  the  use  of  water  for 
the  imblic  purposes  stated?  It  is  very  plain 
that  the  commissioners  have  no  power 
whatever  to  determine  when  or  whether  the 
streets  require  sprinkling,  or  when  orvrfaether 
it  is  necessary  to  construct  sewers.  No 
such  anthorlty  is  conferred  upon  them  by 
the  act  of  1873,  under  which  they  were 
brought  into  existence,  and  of  course  there 
la  no  other  source  from  which  authority  can 
be  derived.  On  the  contrary,  the  borough  is 
expressly  clothed  with  all  power  to  regulate 
the  streets  and  sewers.  The  borough  is  also 
required  to  nse  the  money  raised  by  loans 
and  taxation  to  furnish   "a  sufficient  sup- 


ply of  water  for  the  extinguishment  of  fires, 
cleansing  the  streets,  and  other  public  pur- 
poses." It  is  at  once  apparent  that  the  sole 
and  exclusive  right  and  power  to  determine 
when  water  is  required  for  cleaning  streets 
and  constntbting  or  using  sewers  is  vested  in 
the  borough.  But,  if  the  borough  possesses 
this  right  and  power,  it  cannot  be  trammeled 
or  controlled  by  any  other  authority  In  the  full 
performance  of  its  functions  in  these  re- 
gards. It  must  have  the  water,  and  it  has 
the  sole  power  to  determine  when  and  to 
what  extent  the  water  must  be  used.  It 
Is  the  exclusive  owner  of  the  entire  water 
supply  and  works  of  the  municipality;  the 
purposes  for  which  it  needs  the  water  are 
of  an  entirely  public  character;  and  to  deny 
the  borough  the  right  to  use  the  wator  for 
those  purposes  is  simply  to  prevent  it  from 
performing  its  plain  legal  duties.  We  are 
very  clear  that  this  power  is  possessed  by 
the  borough  exclusively,  and  that  the  water 
commission»'s  have  no  right  or  power  to  in- 
terfere with  the  borough  in  the  exercise  of 
this  .class  of  its  functions.  It  is  not  neces- 
sary for  the  borough  to  obtain  the  consent 
of  the  water  commissioners  for  the  use  of 
the  water  supply  for  these  purposes,  simply 
because  the  commissioners  have  no  power  or 
authority  or  control  over  the  subject  The 
answer  ay«v  that  the  borough  only  made  a 
moderate  and  prudent  use  of  the  water  for 
these  purposes,  and  this  Is  not  contradicted 
or  disproved.  But  if,  in  any  given  case,  the 
borough  should  abuse  Its  right  to  the  in- 
Jury  of  the  citizens,  the  courts  are  always 
open  for  redress.  As  the  complaint  of  the 
commissioners  is  that  their  consent  was  not 
obtained,  and  that  the  borough  has  no  right 
to  use  the  water,  even  for  public  purposes, 
without  such  consent,  and  we  do  not  agree 
to  that  view  of  the  subject.  It  follows  that 
the  decree  of  the  court  below  must  be  re- 
versed. Decree  reversed,  and  bill  dismissed, 
at  the  cost  of  the  appellees. 


am  Pa.  St.  317) 
DAWSON  V.  CITY  OP  PITTSBURGH. 
(Supreme  Court  of  Pennsylvania.    Dec  30, 
1883.) 

MdNIOIPAL  CORFORATIOKB— StRBKT  IllPBOVBItStlTS 

—Uamaobs— Evidence. 

1.  Act  May  16,  1881,  (P.  L.  71.)  reUting 
to  street  improTementa,  and  requiring  the  view- 
ers to  report  separately  the  amount  of  dam- 
ages and  the  benefits  assessed,  whereas  prior 
thereto  they  reported  the  result  of  their  find- 
ings on  the  two  matters  of  damages  and  bene- 
fits as  a  single  sum,  either  damages  or  benefits, 
bat  not  both,  did  not  change  the  law  as  to  the 
measure  of  damages  to  abutting  owners,  but 
it  is  still  the  difference  between  the  market 
value  of  the  property  before  and  .after  the  im- 
provement. 

2.  On  appeal  from  the  report  of  viewers  ap- 
pointed to  assess  damages  for  a  street  improve- 
ment, where  the  viewers'  report  is  referred  to 
by  both  parties  as  part  of  the  case,  the  judge 
may  call  the  jury's  attention  to  the  assesB- 
ment  of  benefits  against  appellant,  and  t^ 
them  that,  unless  the  market  value  of  her  prop- 
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'erty  was  enhanced  to  that  amonnt,  she  should 
have  damages,  thongb  the  report  has  not  been 
distinctly  put  in  evidence. 

3.  Though  the  measure  of  damages  to 
abutting  property,  caused  by  raising  the  grade 

.  of  a  street,  is  the  difference  between  the  mar- 
ket value  of  the  property  before  and  after  the 
improvement,  it  is  error  to  confine  the  witness- 
es as  to  such  values  to  a  bald  answer  to  that 
one  question,  but  they  should  be  allowed  to 
testify  as  to  tlie  necessity  of  filling  the  lots, 
raising  the  houses,  etc.,  and  .that  this  would  be 
expensive,  and  entail  the  loss  of  valuable  trees 
and  shrubbery,  as  this  evidence,  thoagh  not  ad- 
missible as  showing  items  of  damage,  is  com- 
petent as  bearing  on  the  market  values. 

4.  A  witness  may  testify  to  injury  to  prop- 
erty by  change  In  the  grade  of  a  street,  though 
he  does  not  know  the  figures  at  which  property 
in  the  neighborhood  is  held,  as  he  may  know 
the  effect  of  the  change  on  the  relative  value, 
without  b^ng  able  to  fix  the  actual  market 
price. 

5.  Where,  on  appeal  from  the  report  of 
viewers  as  to  damages  and  benefits  for  a  street 
improvement,  one  of  the  viewers  testifies  as 
a  witness  as  to  the  effect  of  the  improvement 
on  appellant's  property,  the  report  signed  by 
him,  snowing  an  entirely  different  estimate,  is 
admissilile  to  contradict  him,  and  affect  the 
weight  of  his  opinion  with  the  jury. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Petition  by  the  city  of  Pittsburgh  for 
the  appointment  of  viewers  to  assess  costs, 
damnges,  and  expenses  of  grading,  paving, 
and  curbing  Westminster  street.  Susannah 
Dawson  appealed  from  the  report  of  the 
viewers  appointed,  and  a  jury  trial  was 
had.  From  the  judgment  entered  on  the 
verdict,  she  appeals.     Reversed. 

M.  A  Woodward,  for  appellant.  William 
G.  Moreland  and  Thomas  D.  Carnahan,  for 
appellee. 

MITCHELI.^  X  The  main  contention  of 
appellant— that  the  act  of  16th  May,  1891, 
(P.  L.  71,)  introduced  a  new  rule  for  the 
estimation  and  measure  of  damages  in  the 
opening  or  change  of  grade  of  streets— 
cannot  be  sustained.  Before  that  act,  the 
practice  was  for  viewers  to  report  the  re- 
sult of  their  findings  on  the  two  matters 
of  damages  and  benefits  as  a  single  sum, 
either  damages  or  benefits,  but  not  both. 
Under  the  act  of  1881  they  report  both  mat- 
ters separate,  but  the  net  result  is  the 
same.  The  only  effect  of  the  change  is 
to  give  the  court  primarily,  and  the  parties 
finally,  more  information  as  to  the  steps 
by  which  the  result  was  reached,  and  bettor 
opportimlty  to  have  It  examined  and  re- 
viewed. How  much  of  the  cost  of  a  local 
change,  which  is  also  a  general  Improve- 
ment, should  be  Justly  charged  to  those  in 
the  Immediate  vicinity,  and  how  much  to 
the  public  at  large,  and  what  shall  be  the 
legal  definition  and  limits  of  such  vicinity, 
are  questions  of  great  practical  difficulty. 
If  all  cases  were  as  clear  and  un'^)mpli- 
cated  as  the  examples  put  by  appellant's 
counsel,  the  rule  contended  for  by  him,  as 
the  Intention  of  the  act  of  1891,  would  be 
a  just  and  desirable  one;    but  In  practice 


the  difficulties  are  numerous,  and  the  danger 
of  injustice  and  abuse  great.  Viewers,  as 
all  experience  shows,  have  a  strong  ten- 
dency to  find  benefits  sufilcient  to  cover  the 
v^hole  cost  of  the  Improvement,  and  if.  In 
the  search  for  properties  enough  for  that 
purpose,  they  may  first  find  the  cost  and 
damages,  and  then  take  up  the  assessment 
of  benefits  as  a  separate  and  distinct  matter, 
It  Is  safe  to  prophesy  that  such  properties 
will  always  be  found.  An  extension  of  the 
doctrine  of  special  local  benefits,  of  such 
doubtful  constitutionality,  and  not  at  all 
doubtful  Inexpediency,  wUl  not  be  lightly 
assumed.  The  settled  law  was  that  each 
property  owner  concerned  was  entitled  to 
have  his  case  as  a  whole,  both  as  to  dam- 
ages and  benefits,  separately  and  specially 
considered,  and  that.  In  such  consideration, 
the  general  Increase  in  value  from  the  de- 
velopment of  the  neighborhood  was  not  such 
a  local  and  special  advantage  to  him  as  to 
be  taken  into  account  as  part  of  the  benefit 
to  be  assessed  upon  him.  We  fall  to  find 
any  intent  In  the  act  of  1891  to  change  these 
rules. 

In  the  present  case  the  finding  of  the 
viewers  as  to  benefits  was  not  appealed 
from.  Whether  such  an  appeal,  from  part 
only  of  the  award.  Is  authorized  by  the 
statute,  we  express  no  opinion  about.  Be- 
ing accepted  by  both  parties,  that  element 
of  the  case  was  conclusively  settled.  Wheth- 
er the  viewers'  report  was  distinctly  put  In 
evidence  or  not.  It  seems  to  have  been  re- 
ferred to.  by  both  parties  as  part  of  the 
case,  and  the  learned  judge  was  therefore 
quite  justified  in  calling  the  jury's  atten- 
tion to  the  assessment  of  $1,400  on  plaintiff 
for  benefits,  and  telling  them  that,  unless  the 
market  value  of  her  property  was  enhanced 
to  that  amount,  she  should  have  damages. 
But,  even  If  it  had  been  technically  error, 
the  appellant  could  not  justly  complain  of 
it  The  greater  the  value  of  her  property 
before  the  new  grade,  the  greater  her  dam- 
ages necessarily  were;  and  the  judge  di- 
rected the  Jury  to  add  these  ?1,400  of  as- 
sessed benefits  to  the  market  value  before 
the  Improvement,  and  then  compare  it  witli 
the  market  value  afterwards.  This  was 
manifestly  favorable  to  the  plaintiff. 

We  are,  however,  obliged  to  hold  that  the 
learned  judge  drew  the  line  too  strictly  upon 
the  appellant's  witnesses  as  to  their  testi- 
mony on  the  Injury  to  the  property.  It  is 
true  that  the  measure  of  damages  is  the  dif- 
ference between  market  value  before  and 
after  the  improvement  That  Is  the  test  by 
which  the  Jury  must  be  governed,  and  to 
which  each  witness  must  be  brought  as  a 
final  result  of  his  testimony.  But  he  cannot 
be  confined  to  a  bald  answer  to  that  one 
question.  If  he  could,  the  Jury  would  have 
to  arrive  at  a  verdict  by  a  mere  count  of 
ntmibers  and  amounts.  The  value  of  an  ex- 
pert's opinion  may  be  fortified  on  the  one 
hand,  or  reduced  on  the  other,  by  an  exam- 
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inatlon  as  to  bis  geueral  experience,  Us 
means  of  knowledge  in  the  particular  case, 
and  the  facts  and  reasons  on  which  he  bases 
his  conclusion.  It  is  matter  of  opinion  at 
best,  and  the  lowest  grade  of  evidence  that 
ever  comes  into  a  court  of  Justice.  It  Is  per- 
missible only  because,  bad  as  it  is,  there  Is 
nothing  better  obtainable.  Opinions  of  this, 
as  of  other  kinds,  are  apt  to  differ,  and  their 
value  Is  not  always  in  proportion  to  the  con- 
fidence with  which  they  are  advanced.  It 
is  proper,  therefore,  that  the  Jury  should 
have  all  the  aids  possible  in  enabling  them  to 
Judge  of  the  weight  to  which  any  particular 
opinion  Is  entitled.  To  assist  them  to  a  right 
conclusion,  matters  are  often  admissible 
which  are  not  in  themselves  separate  and 
independent  grounds  of  damage.  Thus,  in 
Bailwny  Co.  v.  McCloskey,  110  Pa.  St  436, 
1  Atl.  565,  It  was  said  by  our  late  Brother 
Clark  that  "the  cost  of  fencing  cannot  be 
recovered  as  a  distinct  Item  of  damages,  but 
the  question  how  much  the  burden  of  fen- 
cing will  detract  from  the  value  of  the  land 
may  be  considered  by  the  Jury."  And  In 
Harris  v.  Bailroad  Co.,  141  Pa,  St  242,  21 
AtL  600,  It  was  said:  "In  estimating  the 
value  of  the  lot  before  the  taking,  its  possi- 
ble and  probable  uses  are  Important  elements, 
and  may  be  shown  by  the  opinions  of  ex- 
perts. But  the  details  of  Improvements,  the 
cost,  probable  rent  afterwards,  eta,  require 
Icnowledge  of  the  subject  to  Insure  the  proper 
weight  to  be  given,  and  the  Inferences  to  be 
drawn  from  them.  [And  It  might  have  been 
added,  as  it  was  In  Railway  Co.  v.  McClos- 
key, that  they  are  speculative  In  character.] 
Hence,  they  are  not  admissible  as  independ- 
ent facts  for  the  Jury.  *  •  •  But  such 
details  ought  to  enter  Into  the  view  of  the 
expert  In  forming  his  Judgment  and  whether 
they  .have  done  so  Is  a  legitimate  subject  of 
cross-examination,"  or  of  examination  In 
«hief.  The  case  of  Chambers  v.  South  Ches- 
ter Borough,  140  Pa.  St  510,  21  Atl.  409,  is 
not  at  all  In  conflict  with  these  views.  In 
that  case,  which  was  closely  analogous  In 
its  facts  to  this,  the  plaintiff  offered  to  prove 
the  cost  of  filling  up  the  lot  to  a  level  with 
the  street  at  Its  new  grade,  but  the  offer  was 
excluded  by  the  court  "because  it  does  not  ap- 
pear that  it  was  a  level  lot  formerly;"  and, 
further,  the  court  said:  "Yott  may  show  that 
•the  house  had  to  be  raised,  but  I  don't  think 
the  cost  will  be  evidence,"  1.  e.  of  a  separate 
Item  of  damage.  That  this  was  the  mean- 
ing of  the  court  Is  clear  from  the  charge  fur- 
ther on,  where  It  Is  said:  "You  may  con- 
elder  these  several  matters  as  elements  In  the 
cause,  but  you  are  not  to  award  damages 
for  the  building  of  walls,  or  the  filling  up  of 
lots,  as  special  damages.  You  are  not  to  take 
up  these  separate  Items,  and  award  separate 
damages  for  them,  and  add  them  together, 
and  say  that  Is  the  damage  suffered.  The 
law  has  given  another  rule,"  etc.  This  was 
quoted  and  approved  in  the  opinion  of  this 
-court    In  the  present  case,  the  learned  Judg^ 


applied  the  rule  that  limits  the  Jury  to  the 
estimate  of  the  difference  In  market  value 
so  stringently  to  the  witnesses  that  some, 
at  least,  of  them,  were  prevented  from  testi- 
fying on  matters  that  were  relevant  and  ma- 
terial to  the  main  issue.  No  doubt  these  rul- 
ings were  largely  induced  by  the  persistency 
of  counsel  in  trying  the  case  on  the  theory 
that  the  act  of  1891  had  introduced  a  new 
rale,  and  by  the  difficulty  of  getting  witness- 
es, under  his  examination,  to  conform  to  the 
trne  rule  as  laid  down  by  the  court  But, 
however  produced,  they  deprived  the  plaintiff 
of  some  evidence  that  she  was  entitled  to  put 
before  the  Jury.  Thus,  the  facts  that  the 
new  grade  left  the  plaintiff's  house  in  a  de- 
pression; that  one  of  the  ways  in  which  that 
disadvantage  could  be  remedied  would  be  by 
raising  the  house,  and  filling  in  the  ground; 
and  that  that  process  would  not  only  be  ex- 
pensive, but  would  also  entail  the  loss  of  valu- 
able trees  and  shrubbery,— all  these  matters, 
and,  in  a  general  way,  the  cost  of  them,  wa« 
competent  evidence;  not  indeed,  as  In  them- 
selves items  of  damage,  for,  as  the  learned 
Judge  Justly  said,  there  are  cases  wh»e  prop- 
erty is  entirely  destroyed  for  its  former  use, 
and  yet  its  market  value  is  increased,  but 
as  elements  bearing  on  the  difference  of  such 
market  value.  Moreover,  testimony  as  to  In- 
Jury  to  the  property  was  competent,  though 
the  witness,  as  In  the  case  of  Mawhlnney, 
(sixth  assignment  of  error,)  could  not  state 
the  figures  at  which  property  In  that  neigh- 
borhood was  hdd.  A  man  may  know  the 
effect  on  the  relative  value  without  being 
able  to  fix  the  actnal  market  price.  Such 
evidence  Is  admissible,  at  least  In  corrobora- 
tion of  others  who  may  give  definite  figures. 
It  was  also  error  to  exclude  the  report  of 
the  viewers  in  contradiction  of  WoodwelL  It 
showed  that  he,  as  a  viewer,  had  signed  a 
report  making  an  entirely  different  estimate 
of  ,the  effect  of  the  improvement  on  plain- 
tiff's land  from  that  to  which  he  had  testi- 
fied at  the  trial.  It  was  competent  for  the 
plaintiff  to  show  this,  and  to  have  the  benefit 
of  it  In  reduction  of  the  weight  of  Wood- 
well's  opinion  with  the  Jury,  even  though. 
In  so  doing,  she  might  introduce  evidence  not 
admissible  for  other  purposes.  Judgment  re- 
versed, and  venire  de  novo  awarded. 


(U8  Pa.  St  679) 
WILEY  V.  BRUNDRBD.    (No.  141.) 
(Supreme  Conrt  of  Pennsylvania.    Dec.  30, 
1883.) 

FaRTHBRSBIP— DlSSOIiVTION— Ukliquidatbd 
CliAillS. 

A  firm  having  sold  out  its  buMness  on 
the  basis  of  a  trial  balance  of  debts  and  claims 
still  outstanding,  gold  them  to  B.,  one  of  their 
number,  he  oasumins  all  the  liabilities  and 
paying  a  little  cash.  Be  in  fact  paid  some  $700 
more  of  debts  than  were  stated.  The  partners 
had  all  had  free  access  to  the  bookB,  and 
had  talked  over  certain  discriminationa  against 
them  on  frdgfat,  of  which  they  suspect^  the 
P.  K.  R.    B.  had  nrged  them  to  uring  suit, 
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and  had  coDsuIted  coungd,  bnt  they  had  dia- 
conraged  the  idea.  B.,  soon  after  he  had  taken 
the  assets,  by  his  own  energy  obtained  a  set- 
tlement from  the  P.  U.  R.  Hdd,  that  his  for- 
mer partners  had  no  right  to  any  share  In  it. 

Appeal  from  court  of  common  pleas,  Ve- 
nango county. 

•Action  by  John  A  Wiley,  trustee,  for  him- 
self and  Wesley  Chambers  and  the  estate  of 
Marcus  HuUngs,  deceased,  against  B.  F. 
Brundred  and  the  Union  Refining  Company, 
Limited,  for  an  accounting.  Decree  on  mas- 
ter's report  for  plaintiff,  except  as  to  estate 
of  Hullngs.    Brundred  appeals.    Reversed. 

Lee  &  Crlswell  and  Roger  Sherman,  for 
appellant.  Ash  &  Speer,  J.  H.  &  A.  R.  Os- 
mer,  Carl  I.  Heydrlck,  and  0.  Heydrick,  for 
appellee.  , 

OREEN,  3.  There  is  but  a  single  question 
Involved  In  the  present  contention,  and  that 
is  whether  the  defendant  Is  liable  to  ac- 
count to  the  plaintiffs  for  the  sum  of  $8,000 
received  from  the  Pennaylvanla  Railroad 
Company.  The  right  of  recovery  is  based 
upon  the  proposition  that  the  defendant  was 
guilty  of  a  breach  of  the  good  faith  which 
Is  required  between  partners.  If  this  charge 
Is  true,  the  plaintiffs  have  a  right  to  recov- 
er. If  It  Is  not  true,  they  have  no  case.  The 
effect  of  the  assignment  to  the  defendant, 
through  the  Union  Refining  Company,  Limits 
ed,  by  all  the  individual  members  of  the 
company,  of  "all  claims,  rights  of  action, 
and  demands  due  to  said"  company  by  the 
paper  executed  on  April  6,  1883,  Is  not  ques- 
tioned. The  defendant  succeeded  to  every 
right  and  daim  which  was  owned  or  pos- 
sessed by  the  company  at  that  time,  and 
that  contract  was  fully  carried  out  by  the 
parties  on  both  sides,  and  it  is  not  now  in 
controversy.  But  It  is  cldlmed  by  the  plain- 
tiffs and  denied  by  the  defendant  that  the 
facts  then  existed  which  gave  the  plaintiffs 
the  right  to  have  an  account,  and  a  distribu- 
tion of  the  money  which  the  defendant  sub- 
sequently obtained  from  the  Pennsylvania 
Railroad  Company.  If,  at  the  date  of  the 
assignment,  the  defendant  had  a  knowledge 
of  a  legal  right  to  recover  that  money  which 
was  superior  to  the  knowledge  possessed  by 
the  plaintiffs,  and  concealed  that  knowledge 
from  his  partners,  and  thereby  obtained  the 
assignment  of  all  the  claims,  rights  of  ac- 
tion, and  demands  of  the  firm  to  himself, 
he  is  responsible  to  the  plaintiffs  In  this 
proceeding,  unless  the  statute  of  limitations 
or  the  laches  of  the  plaintiffs  bars  their  ac- 
tion. The  biU  charges  that  the  defendant 
had  such  knowledge  of  the  claim  against 
the  railroad  company,  and  that  he  concealed 
it  from  his  partners,  while  the  answer  de- 
nies the  charge  in  the  most  direct,  emphatic, 
and  positive  manner,  and  sets  up  a  counter 
assertion  that  he  had  no  other  knowledge  of 
the  claim  than  his  partners  had,  and  that  he 
concealed  nothing  from  them  in  this  respect, 
either  before  or  at  the  time  of  the  transfer. 


The  answer  also  alleges  that  the  subject  of 
a  claim  against  the  raiboad  company  for 
excessive  freight  charges  was  frequently  a 
matter  of  conversation  among  all  the  mem- 
bers of  the  firm,  and  that  he,  the  defendant, 
was  in  favor  of  a  legal  proceeding  to  re- 
cover the  claim,  but  that  the  other  partners 
were  either  opposed  to  any  proceeding,  or 
Indifferent  to  it  The  answer  further  al- 
leges that  the  defendant  did  not  discover 
any  evidence  which  could  be  used  against 
the.  railroad  company  until  after  the  as- 
signment was  made.  These  matters  of  fact, 
therefore,  are  of  the  very  essence  of  the 
controversy,  upon  which  ,Its  decision  de- 
pends. On  the  hearing  before  the  master 
considerable  testimony  was  taken  upon  these 
subjects.  All  the  partners  were  examined, 
and  the  bookkeeper  of  the  firm.  On  the 
question  whether  the  defendant  at  the  time 
of  the  assignment  had  any  knowledge  of 
the  claim  against  the  Pennsylvania  Railroad 
Company  superior  to  the  knowledge  pos- 
sessed by  the  other  partners  the  master 
makes  no  finding.  Nor  does  he  find  that  the 
defendant  concealed  any  personal  knowl- 
edge of  his  own  from  them.  He  finds  that 
nothing  was  said  about  It,  and  that  it  was 
not  mentioned  in  the  trial  balance  that  was 
then  before  the  parties.  But  If  nothing  was 
said  about  the  matter,  and  if  nothing  was 
concealed,  and  if  the  defendant  had  no 
knowledge  of  the  claim  that  was  superior 
to  tliat  of  his  partners,  it  is  dlfilcult  to  un- 
derstand upon  what  ground  the  plalntlfCs' 
daim  can  be  sustained.  The  circumstance 
that  it  did  not  appear  on  the  trial  balance 
as  an  asset  of  the  firm  Is  of  no  sort  of  con- 
sequence, as  there  was  no  reason  why  It 
should  be  there.  It  was  not  an  ascertained, 
definite  claim,  as  for  goods  sold,  or  for  any- 
thing due.  It  was,  at  the  best,  an  undefined, 
uncertain,  unproved,  unliquidated  right  of 
action,  which  might  or  might  not  be  sus- 
tained, and  about  which  none  of  the  parties 
had  any  explicit  knowledge,  or  anything 
more  than  a  belief.  What  was  its  amount, 
if  It  had  any  amount,  was  totally  unknown 
to  all.  Of  course.  It  could  not  be  made  out 
as  a  cause  of  action  before  a  court  and  Jury, 
unless  testimony  could  be  obtained  of  wit- 
nesses having  knowledge  of  specific  facts  to 
which  they  could  testify.  The  master  does 
not  find,  and  there  Is  not  a  scrap  of  testi-' 
mony  on  this  record  to  prove,  that  at  that 
time— April  6,  1883— or  before  any  one  of 
these  parties  had  the  slightest  knowledge  of 
even  the  existence  of  any  witnesses  who 
could  give  any  testimony  on  this  subject, 
nor  of  any  definite  acts  to  which  any  such 
witness  could  testify.  It  was  impossible, 
therefore,  to  put  down  among  a  list  of  as- 
sets any  such  claim  or  demand  as  this.  Even 
as  a  right  of  action  It  would  require  the 
assent  of  all  the  parties  entitled  to  It  to 
give  it  any  tangible  character,  for  if,  know- 
ing that  It  was  the  subject  of  a  demand 
which  might  be  made,  yet  the  parties  en* 
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titled  to  assert  It  refused  or  were  unwOlliig 
to  assert  it  for  any  reason,  such  as  the  ex- 
pense or  the  uncertainty  or  delay  of  legal 
proceedings,  It  would  be  the  same  as  If  It 
had  DO  existence.  Nor  is  it  anything  to  the 
purpose  to  know  by  the  subsequent  event 
that  such  a  dalm  bad  value,  or  had  been 
so  managed  that  value  was  Infused  into  it 

The  question  Is,  what  was  the  situation  of 
the  parties  relative  to  the  subject  at  the  time 
of  the  transaction?  It  is  to  be  regretted 
tliat  there  has  l>een  no  finding  of  the  master 
respecting  these  most  essential  matters.  The 
testimony  of  witnesses  was  quite  considera- 
ble with  reference  to  them,  and  yet  that  tes- 
Hmony  bos  not  been  discussed,  nor  even  re- 
ferred to,  in  the  master's  report  All  of  the 
plalntlfCs  w^e  examined  in  their  own  behalf, 
and  yet  not  one  of  them  proved  or  attempt- 
ed to  prove  that  the  defendant  had  superior 
knowledge  to  them  of  the  existence  of  the 
claim,  or  that  he  concealed  anything  from 
them.  They  all  admitted,  with  some  reluc- 
tance, and  on  cross-examination,  that  the 
subject  of  discriminations  and  excessive 
fteigbt  charges  by  the  railroads  was  a  mat- 
ter of  conversation  and  discussion  between 
them.  Thus  Gen.  WUey  testified:  "We  all 
discnssed  matters  generally,  and  had  a  voice 
in  the  management  •  •  •  We  all  dis- 
cussed the  business  of  the  company.  I  was 
the  secretary  and  treasurer  of  the  company. 
I  participated  in  the  meetings  of  the  board. 
I  think  we  were  all  officers  of  the  company. 
*  *  *  I  had  access  to  the  books  at  all 
times,  and  to  the  correspondence  and  other 
papers,  so  tar  as  they  were  in  the  proper 
books.  •  •  •  We  met  occasionally;  came 
together  Informally,  not  daily,  quite  fre- 
quently. *  •  •  The  bookkeeper  was  there 
and  the  books.  I  think  that  the  bank  book 
was  kept  at  the  Hullngs'  office,— the  check 
and  bank  book,  part  of  the  time  at  least— 
and  that  was  the  place  we  had  the  meetings. 
Q.  Was  it  not  a  matter  of  frequent  discus- 
sion between  the  members  of  your  company, 
including  yourself,  and  Mr.  Brundred,  that 
the  railroad  companies  that  carried  your 
product  to  market  ^r  some  of  them,  inclnd- 
ing  the  Pennsylvania  Railroad  Company, 
were  discriminating  against  you  and  in  far 
yor  of  the  Standard  Oil  Company  in  respect 
to  charges  for  transportation?  A.  It  is  pos- 
sible there  might  have  been  such  discussion, 
bat  I  don't  remember  an  instance  wherein 
we  OMicluded  we  were  discriminated  against. 
The  freights  to  New  Xork  were  considered 
reasonable.  Q.  Did  not  you  believe,  and  did 
not  the  other  members  of  your  coiinpany  ex- 
press their  belief,  that  your  company  had 
been  discriminated  against  by  the  Pennsyl- 
vania Railroad  Company  and  other  railroad 
companies  in  the  matter  of  transportation? 
A.  I  don't  know  that  we  made  up  our  minds 
in  any  sense  at  all  that  we  were  discriminat- 
ed against.  I  did  not  believe  it  I  don't 
know  what  the  others  believed  about  it" 
After  saying  that  it  had   been  commonly 


said  that  the  railroad  companies  discrim- 
inated against  the  company  and  in  favor 
of  the  Standard  Oil  Company,  and  that  he 
did  not  remember  discussions  among  the 
members  of  the  company  of  claims  for  dis- 
crimination, he  was  asked:  "Q.  And  did 
not  Mr.  Chambers  on  at  least  one  occasion 
express  himself  adversely  to  a  resort  to  liti- 
gation on  account  of  said  claims,  assigning 
as  one,  among  other,  reasons,  that  the 
amounts  which  you  would  be  entitled  to  re- 
cover. If  any,  would  not  be  large  enough  to 
Justify  the  expense  and  risk  of  failure?  A. 
I  don't  remember  any  such  proposition  as 
that  It  might  have  been  talked,  of.  I  don't 
recollect  it"  Mr.  Hulings,  another  of  the 
plaintiffs,  who  took  an  assignment  of  all 
claims  and  debts  due  and  payable  to  the 
company  up  to  October  1,  1S82,  to  be  used 
in  paying  all  debts  and  llabllitleB  of  the  com- 
pany, and  who  administered  his  trust  to 
April  6,  1883,  when  the  final  assignment  was 
made,  was  examined  for  the  plaintiffs,  and 
gave  testimony.  He  was  asked:  "Q.  While 
your  company  was  shipping  oil,  state  if  it 
was  not  their  belief  that  other  companies 
were  getting  better  rates  in  freight  than  you 
were.  A.  I  think  there  was  some  talk  of 
that  kind,  but  I  have  no  definite  recollection 
in  regard  to  it  Q.  State  if  Mr.  Bnmdred 
didn't  state  that  he  believed  that  th.ere  '^ere 
rebates  ot  better  rates  given  to  other  par- 
ties who  shipped  refined  oil  west  A.  I  be- 
lieve there  was  conversaticHi  of  that  kind, 
but  I  can't  recall  anything  definite.  Q.  Did 
be  not  also  make  the  same  allegation  of  re- 
fined oil  shipped  east?  A.  I  can  give  yon 
nothing  more  definite  than  to  say  there  was 
some  conversation  of  that  kind,  but  I  recol- 
lect nothing  definite.  Can't  recall  how  often 
he  spoke  about  It"  Mr.  Tames  B.  Berry, 
the  bookkeeper  of  the  company,  who  was 
present  at  the  meeting  of  April  6,  18S3,  said: 
"There  had  been  a  conversation  from  time  to 
time  that  there  was  a  claim  against  the 
Pennsylvania  Railroad  Company,  but  there 
was  no  definite  knowledge.  I  haJd  frequently 
heard  the  officers  of  the  Union  Refining  Com- 
pany, Limited,  talking  of  discrimination  in 
freights.  It  was  a  matter  of  newspaper 
news,  but  nothing  definite.  I  had  no  infor- 
mation that  would  Justify  in  putting  the 
claim  on  the  books  of  the  comjtany  as  a  defi- 
nite charge.  •  •  •  Q.  Didn't  you  know 
that  Wiley,  Chambers,  Hullngs,  and  Brun- 
dred all  daimed,  at  and  a  long  time  before 
the  settlement  that  the  Pennsylvania  Rail- 
road Company  had  been  discriminating 
against  them  in  the  transportation  of  their 
products?  A.  Only  in  the  way  of  conversa- 
tion; suspicion  that  such  was  the  cose;  noth- 
ing to  base  any  charge  on.  Q.  Then  they 
had  expressed  their  belief  that  they  had  been 
discriminated  against  in  their  conversatibn? 
A.  Yes,  I  suppose  in  general  conversation." 
Mr.  Chambers,  another  of  the  plaintiffs,  was 
examined  for  the  plaintiffs.  He  was  asked: 
"Q.  Was  It  not  a  subject  of  conversatioa 
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among  the  members  of  the  company,  prior  to 
the  time  you  sold  out,  that  the  Pennsylvania 
Railroad  Company  and  other  railroad  eompa- 
nles  -were  discriminating  against  you  in 
favor  of  the  Standard  Oil  Company  in  the 
transportation  of  your  product?  A.  I  don't 
remember  what  was  said  among  the  mem- 
bers of  the  company  about  the  discrimina- 
tion of  frdghts,  for  the  reason  that  I  had 
so  many  public  discussions  of  the  subject 
in  general  with  different  persons  and  in 
the  Producers'  Association  previous  to  that 
tim&  It  would  be  hard  to  separate  my  con- 
versations, if  I  had  any,  with  the  company, 
from  the  general  discussions  outside.  The 
general  discussion  had  been  very  common. 
Q.  Do  you  remember  that  some  time  In  1882 
Mr.  Brundred  proposed  bringing  suit  against 
the  P^inaylvanla  Railroad  Company,  and 
that  yon  <H>posed  such  suit,  for  the  reason 
that  it  would  be  expensive,  and  your  com- 
pany would  not  be  able  to  cope  With  the  rail- 
road company?  A.  I  don't  remember  it,. but 
I  had  a  general  idea  that  our  claims  would 
be  too  vague  and  indefinite  to  base  a  suit 
on.  I  don't  remember  any  conversation 
about  it  I  thought  we  knew  too  Unie 
about  it." 

The  foregoing  is  practically  the  whole  of 
the  testimony  of  the  plaintiffs  in  relation  to 
the.  subject  of  this  claim,  l^ere  was  other 
testimony,  but  it  related  to  other  matters, 
and  is  not  pertinent  to  the  present  Inquiry. 
Bearing  in  mind  now  that  the  essential  facts 
necessary  to  be  established  by  the  plaintiffs 
are  that  the  defendant  had  a  knowledge  in 
reference  to  the  (dalm,  or  a  claim,  against 
the  Pennsylvania  Railroad  Company,  which 
was  superior  to  the  knowledge  possessed  by 
the  plaintiffs,  and  that  he  concealed  that 
knowledge  from  them,  and  that  without  es- 
tablishing these  facta  the  plaintiffs  have  no 
right  of  recovery  In  this  proceeding,  it  is 
proper  to  Inquire,  does  this  testimony  estab- 
lish or  tend  to  establish  either  of  these  propo- 
sitions? To  this  inquiry  there  can  be  but 
<me  answer.  There  is  nothing  in  the  testi- 
mony of  all  or  any  of  the  plaintiffs  that  es- 
tablishes or  tends  to  establish  either  asser- 
tion. No  facts  are  given  in  evidence  which 
lisclose  any  superior  knowledge  of  the  de- 
fendant, or  that  he  concealed  from  his  part- 
ners any  fact  that  he  knew  relative  to  the 
snl^ect.  Mr.  Wiley,  admitting  that  there 
were  discussions  among  the  partners  upon 
the  subject,  which  he  could  not  particularize, 
said  distinctly  that  he  did  not  believe  that 
they  w«e>  discriminated  against;  and  Mr. 
Chambers,  making  a  similar  admission,  said 
he  thought  their  claims  were  too  vague  and 
Indefinite  to  base  suit  on.  It  Is  very  evi- 
dent from  the  testimony  of  all  the  plaintiffs 
that  the  subject  of  the  discriminations  of 
the  railroad  company  against  them,  was  a 
matter  of  conversation  among  the  members 
of  the  firm;  and  it  is  also  evident  that  none 
of  the  parties,  plaintiffs  or  defendant,  had 
any-  spedflc  knowledge  of  facts  upon  which 


a  charge  of  discriminating  rates  against  the 
railroad  company  could  be  made  out.  They 
do  not  pretend  to  prove  any  such  knowledge 
on  the  part  of  the  defendant,  and  they  ad- 
mit they  had  none.'  The  master  makes  no 
finding  on  this  subject,  and  he  does  not  re- 
view the  testimony  or  discuss  the  question. 
If  the  defendant  had  entirely  omitted  to  tes- 
Uty,  It  Is  difficult  to  understand  how  there 
could  be  any  recovMy  against  him  on  the 
testimony  furnished  by  the  plaintiffs.  But 
he  did  testify,  and  the  following  are  some  of 
the  matters  he  gave  In  evidence:  He  was 
distinctly  Interrogated  as  to  whether  he  had 
any  knowledge  of  any  facts  or  evidence  t» 
establish  the  claim  before  the  transfer  of 
April  6,  1883,  was  made,  and  he  said  he  had 
not.  He"  was  asked:  "Q.  State  whether,  at 
the  time  of  the  transfer  of  the  refinery,  you 
were  in  possession  of  any  facts  or  evidence 
of  any  claim  existing  in  favor  of  your  com- 
pany against  the  Pennsylvania  Railroad 
Company  tor  or  on  account  of  overcharges 
for  freight,  or  discrimination  against  your 
company.  A.  I  was  not,  and  I  did  not  know 
where  we  could  secure  any  evldenc6  of  such. 
Q.  State  wliether  or  not  you  knew  or  had 
any  evidence  of  any  discrimination  by  said 
railroad  company  against  your  company  in 
fact;  or,  in  other  words,  had  you  any  evi- 
dence that  your  company  had  been  discrim- 
inated against,  aa  a  matter  of  fact?  A  I 
had  none  whatever.  Q.  On  the  6th  of  April, 
1883,  when  the  paper  marked  'Exhibit  B' 
was  executed  and  delivered  to  you,  had  you 
or  had  you  not  any  evidence  of  a  claim  ex- 
isting against  the  Pennsylvania  Railroad 
Company  as  an  ascertained  fact,  and  did  you 
then  know  that  suQh  evidence  existed  any- 
where? If  BO,  state  all  you  then  knew  on 
the  subject.  A.  I  did  not  I  did  not  have 
any  evidence,  and  did  not  know  where  evi- 
dence could  be  obtained,  necessary  to  sub- 
stantiate a  claim."  The  foregoing  is  a  spe- 
cific and  fiat  denial  of  the  possession  of  any 
knowledge  on  the  subject,  either  of  the  fact, 
or  of  any  evidence  to  proye  the  fact  of  ad- 
verse discrimination,  up  to  and  including  the 
time  of  the  transfer  of  April  6,  1883.  The 
plaintiffs  were  afterwards  recalled,  and  again 
examined  in  their  own  behalf;  tmt  tlxey 
made  no  contradiction  of  the  above  testi- 
mony, they  made  no  attempt  to  prove  tha't 
the  defendant  had  such  knowledge,  or  knew 
of  any  testimony  which  he  could  get  to  sup- 
port the  claim ;  and  their  failure  to  submit 
such  proof  Is  practically  conclusive  that  they 
were  not  able  to  do  so.  It  was  proved  by 
the  defendant  and  the  bookkeeper,  Berry, 
and  admitted  by  the  plaintiffs,  that  they  had 
perfectly  free  access  at  all  times  to  the 
books  and  papers  of  the  partnership,  and 
'that  they  exercised  an  active  Intervention  in 
the  business.  They  must  have  known  pre- 
cisely what  rates  were  charged,  and  there- 
fore had  the  same  knowledge  on  that  subject 
that  the  defendant  had.  The  defendant  tes- 
tified:  "The  bank  book,  check  book,  draft 
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book,  minute  boolc,  and  stock  hook  were  kept 
at  the  dty  office.  We  kept  letter  books. 
Letters  written  by  and  In  behalf  of  the  com- 
pany were  all  copied,— press  copied.  These 
letter  books  and  correspondence  of  the  com- 
pany were  kept  at  the  office  at  the  works. 
These  boolcs  were  accessible  to  the  members 
of  the  pnrtnereblp.  We  had  a  telephone  In 
each  office,  and  we  made  about  daily  reports 
backwards  and  forwards  by  telephone  or  by 
written  reports.  The  members  of  the  com- 
pan^r  met  frequently,  and  had  general  discus- 
sions about  the  company's  business.  Mr. 
Wiley  was  frequently  up  at  the  works.  And 
Mr.  Chambers  was  very  frequently  up  at 
the  works,  and  would  go  over  the  business 
with  us  generally,  and  would  often  come  to 
my  house  in  the  evenings  and  Sunday  after- 
noons, and  go  over  the  same  stuff  then  that 
he  had  been  over  several  times  during  the 
week.  These  conversations  with  Mr.  Cham- 
bers were  discussions  as  to  the  business  of 
the  company;  such  as  the  profits,  sales, 
stocks,  freights,  insurance,  and  other  details. 

*  •  •  He  was  looking  after  some  of  these 
things    with    me    about    the    whole    time. 

•  •  •  The  matter  of  freight  rates  was 
very  frequently  discussed  between  myself 
and  the  other  members  of  the  firm,  especial- 
ly with  Mr.  Wiley  and  Mr.  Chambers.  We 
had  different  discussions  as  to  rates.  Some 
of  them  we  regarded  as  excessive,  and  some 
of  them  we  regarded  as  discriminations. 
There  were  competitive  refiners,  who  were 
constantly  underselling  us,  and  the  advan- 
tage they  possessed  which  enabled  them  to 
do  so  apparently  rested  entirely  on  more  fa- 
vorable rates  of  freight  than  we  possessed; 
and  these  points  would  be  called  to  the  at- 
tention of  Mr.  Wiley  and  Mr.  Chambers 
about  as  often  as  they  would  occur,  which 
was  very  frequently.  Freight  rates  were 
very  frequently  the  subject  of  correspondence 
on  behalf  of  the  company.  Mr.  Wiley  and 
Mr.  Chambers  had  access  to  the  company's 
letter  books  at  all  times.  Mr.  Wiley  partici- 
pated in  that  correspondence  on  behalf  of 
the  company.  •  •  •  I  had  a  conversa- 
tion with  Mr.  Chambers  and  Mr.  Wiley  with 
reference  to  the  freight  charges  of  the  Penn- 
sylvania Central  We  had  discussions  right 
along,  but  the  first  I  recall  now  was  in  the 
forepart  of  1881.  I  always  claimed  that  oiu' 
competitors  were  getting  better  rates  than 
we  were.  I  called  their  attention  to  the  fact 
that  we  were  evidently  being  discriminated 
against,  because  Pittsburgh  and  other  par- 
ties were  continually  able  to  undersell  us, 
and  I  thought  it  must  be  entirely  attributable 
to  better  rates.  I  know  I  said  these  things 
to  Mr.  Chambers,  because  he  gave  the  busi- 
ness a  great  deal  of  attention.  There  was 
hardly  a  week  passed  that  he  was  not  at 
this  rate  business  in  some  shape,  and  an- 
noyed me  so  about  the  thing  that  I  got  out 
of  all  patience  sometimes  with  him.  I  didn't 
see  as  much  of  Mr.  Wiley  as  Mr.  Chambers, 
but  I  frequently  spoke  to  him  about  these 

v.28A.no.8— 12 


things  and  the  chats  with  Mr.  ChAmbers, 
The  discussions  of  the  subject  continued  till 
we  sold  out  I  spoke  of  this  25  cent  ad- 
vance as  one  of  the  instances.  I  had  an- 
other talk  with  Mr.  C3iamt>ers,  complalninj;^ 
of  these  discriminations;  that  we  couldn't 
meet  the  Chicago  markets  because  the  Tide 
Water  Refining  was  getting  their  oil  Into 
Clilcago  from  Philadelphia  on  only  a  65  cent» 
per  barrel  rate.  This  matter  was  the  sub- 
ject of  correspondence  by  the  company.'^ 
Certain  letters  were  then  given  In  evidence. 
The  witness  proceeding  said:  "I  had  talked 
to  General  Wiley  and  Mr.  Chambers  in  re- 
gard to  supposed  discriminations  of  Pennsyl- 
vania Railroad  Company,  and  talked  of 
bringing  suit  against  the  railroad  company. 
In  Jtme,  1882,  I  consulted  Mr.  Ash  on  behalf 
of  the  company  in  regard  to  the  suit,  and  he 
said,  after  asking  what  evidence  we  had, 
he  thought  It  was  doubtful  if  we  could  col- 
lect anything  without  definite  Information; 
that  he  would  like  to  bring  a  suit  for  us  at 
any  time.  I  explained  this  to  my  partners, 
and  told  them  I  thought  if  we  could  get  these 
people  on  the  stand  we  could  worm  some- 
thing out  of  them.  General  Wiley  seemed  in- 
different about  it.  Mr.  Chambers  opposed 
it;  said  it  would  be  nothing  but  a  wild  goose 
diase;  we  did  not  know  enough  about  it,  and 
he  did  not  want  to  go  into  it.  At  the  time 
of  the  talk  with  Mr.  Ash  we  had  only  the 
suspicion  that  they  were  discrimlDaUng 
against  us.  I  had  no  Information  as  to  dis- 
crimination that  was  not  common  to  my 
partners.  The  date  of  my  consultation  with 
Mr.  Ash  was  June  6, 1882.  It  Is  in  my  diary, 
made  at  the  time." 

Notwithstanding  that  Gen.  Wiley  and  Mr. 
Chambers  ~  were  subsequently  examined  on 
their  own  behalf,  neither  of  them  uttered 
a  word  of  denial  of  this  most  important 
testimony,  absolutely  fatal  to  their  case  If 
true.  As  a  matter  of  course,  it  must  be 
taken  as  verity.  There  Is  not  a  reason  wliy 
It  should  not  be.  The  master  pays  no  at- 
tention -to  it  In  his  report,  does  not  discuss 
It,  or  any  question  growing  out  of  it.  Gen. 
Wiley  and  Mr.  Chambers  had  previously  ad- 
mitted,—the  one,  that  he  did  not  believe  that 
they  were  overcharged;  and  the  other,  that 
they  did  not  have  enough  facts  "to  base  a 
suit  on."  So  that  they  really  corroborate 
the  defendant  In  his  testimony. 

The  legitimate  effect  of  the  testimony  is 
to  prove  conclusively— First,  that  the  de- 
fendant had  no  other  knowledge  of  any 
claim  against  the  railroad  company  than 
was  possessed  by  the  plaintiffs;  and,  second, 
that.  Instead  of  the  defendant  concealing 
such  Information  and  belief  as  he  possessed 
from  his  partners,  he  was  most  persistent, 
and  even  pertinacious.  In  his  efforts  to  give 
them  every  Information  he  had,  and  his 
conviction  as  to  what  they  might  be  able 
to  do  by  bringing  a  suit  against  the  rail- 
road company.  He  advised  with  counsel 
for  the  purpose  of  bringing  a  suit,  and  In- 
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formed  his  partners  as  to  what  he  bad  done, 
and  of  the  reply  of  the  counseL  Notwith- 
standing that  reply  was  unfavorable  to  an 
immediate  proceeding  because  they  had  not 
enough  facts,  the  defendant  still  urged  a 
suit  upon  his  partners,  saying,  if  they  could 
"get  these  people  on  the  stand,  they  could 
worm  something  out  of  them."  But  Gen. 
Wiley  was  indifferent,  and  Mr.  Chambers 
opposed  it;  "said  it  would  be  nothing  but 
a  wild  goose  chase;  we  did  not  know  enough 
about  it;  and  he  did  not  want  to  go  into 
it"  How  is  it  possible  that  these  plain- 
tiffs, after  such  damaging— indeed,  fatal- 
testimony  as  this,  which  they  do  not  pre- 
tend to  deny,  can  come  into  a  court  of  equity 
and  claim  that  they  were  kept  in  igno- 
rance of  their  rights  by  the  defendant,  when 
he  was  the  only  member  of  the  firm  who 
took  any  Interest  In  the  assertion  of  the 
right,  informed  them  most  fully  of  all  he 
knew  about  it  and  all  he  believed,  and 
urged  them  to  commence  a  lawsuit  for  the 
recovery  of  the  very  claim  which  he  subse- 
quently prosecuted  with  success,  and  they 
positively  refused  to  engage  in?  They  were 
a  majority  of  the  firm.  Without  their  con- 
sent he  could  not  bring  any  suit  or  take  any 
active  steps  to  recover  the  excessive  freights. 
Of  course  they  were  not  ignorant  of  the 
supposed  claim,  and  of  course  the  defendant 
concealed  nothing  from  them.  There  is  no 
other  conclusion  than  this  that  can  be  drawn 
from  this  testimony.  We  have  no  right 
nor  any  disposition  to  disregard  it  The 
master  overlooked  it  not  intentionally,  but 
because  he  mistook  the  true  character  of 
the  contention,  and  adjudged  the  cose  by 
the  application  of  principles  and  reasoning 
that  do  not  control  the  controversy.  There 
is  no  dispute  about  the  law  and  the  good 
faith  required  of  imrtners.  The  plaintiffs 
had  sold  out  with  evident  satisfaction  all 
their  interest  in  the  i>artner8hip  and  had 
received  from  the  defendant  the  full  con- 
sideration of  the  transfer  of  their  rights. 
There  is  no  attempt  here  to  set  aside  that 
transfer.  The  plaintiffs  enjoyed  the  full  ben- 
efit of  it  They  have  In  their  hands  the 
money  which  the  defendant  paid  them  for 
It,  and  they  do  not  propose  to  return  it. 
In  addition  to  that,  the  defendant  testified 
that  he  had  paid,  a.ttet  the  transfer,  several 
hundred  dollars  worth  of  debts  of  which 
they  were  all  ignorant  at  the  time  of  the 
transfer.  The  plaintiffs  have  also  been  re- 
lieved from  liabilities  which  they  dreaded, 
and  which  they  were  glad  to  get  rid  of. 
They  do  not  ask,  therefore,  to  set  aside  the 
transfer.  They  ask  only  an  accounting  for 
the  money  received  by  the  defendant  from 
the  railroad  company  six  months  after  the 
transfer.  They  are  entitled  to  have  it  if 
they  can  prove  two  things,  to  wit,  that  the 
defendant  had  superior  knowledge  to  theirs 
of  the  supposed  claim  against  the  railroad 
company,  and  that  he  concealed  that  knowl- 
edge from  them.    They  have  utterly  failed 


to  prove  either  of  these  facts.  On  the  con- 
trary, the  testimony  is  simply  overwhelm- 
ing that  they  knew  all  that  he  knew  about 
it,  and  that.  Instead  of  his  concealing  any- 
thing from  them  upon  this  subject,  be  was 
constantly  informing  them  of  his  views  in 
regard  to  it,  constantly  discussing  the  mat- 
ter with  them,  and  earnestly  endeavoring 
to  induce  them  to  engage  In  efforts  to  learn 
the  actual .  facts,  and  to  recover  the  exces- 
sive charges  by  adverse  proceedings  in  the 
courts.     But  they  would  have  none  of  it 

There  was  far  more  testimony  in  support 
of  the  defendant's  contrition  than  his  own 
and  the  plalntlffis'  admissions.  Thus  Louis 
Morris,  who  was  an  inspector  of  oil  trains 
during  the  time  of  the  partnership,  testified 
that  his  business  required  him  to  be  frequent- 
ly at  the  works  of  the  company;  that  he 
knew  Wiley  and  Chambers;  that  "they  came 
up  to  the  works  nearly  every  day.  *  •  • 
I  saw  Mr.  Chambers  very  often  there,  and 
also  Mr.  Wiley.  They  overlooked  the  business, 
the  books,  and  yard.  They  overlooked  the 
works,  but  mainly  in  the  office.  I  heard  Mr. 
Bnmdred,  Mr.  Chambers,  and  Mr.  Wiley 
speaking  of  discrimination  and  charges  of 
railway  companies.  They  were  complaining 
of  overcharges  of  the  railways.  Q.  State 
whether  or  not  th^  referred  to  any  road  as 
discriminating  against  them;  and,  if  so,  what 
company?  A.  The  Pennsylvania  Raihroad 
mainly.  I  heard  these  conversations  pretty 
often,  but  I  cannot  say  how  many  times.  Q. 
In  these  conversations  which  you  refer  to, 
state  what  they  did  say  about  railroads  dis- 
criminating against  them.  A.  They  said  the 
railroads  had  raised  them  25  cents  a  barrel, 
and  they  thought  tiie  other  roads  were  dis- 
criminating against  them  also.  Q.  Did  they 
express  an  opinion  as  to  their  belief  whether 
other  refineries  were  getting  better  rates  than 
they  had  to  pay,  and,  if  so>  what  was  that 
opinion?  A.  It  was  simply  this  way:  TTiey 
expressed  their  belief  that  other  parties  had 
better  rates,  and  gave  as  a  reason  that  other 
refineries  could  xmdersell  them,  especially 
Pittsburgh.  These  conversations  were  prin- 
dpally  after  the  time  the  rate  was  raised  25 
cents  par  barrel.  They  were  in  1881.  Q. 
How  long  did  these  conversations  continue 
from  the  time  you  first  heard  them?  A. 
They  continued  until  they  sold  out  the  Union 
Refinery.  Mr.  Chambers  did  most  of  the 
talking  in  these  conversations,  as  near  as  I 
know.  Am  not  positive.  The  three  partici- 
pated in  the  conversations.  These  conversa- 
tions referred  mainly  to  the  P.  R.  B.  Q. 
They  related  also  to  other  roads  shipping 
oil  from  their  refinery,  did  they  not?  A. 
They  related  to  nearly  all  the  roads,  I  sup- 
pose; mainly  to  the  P.  R.  R.  That  was  the 
general  talk.  The  matter  of  freight  is  a  v^y 
impwtant  matter  in  refining  and  selling  oil." 
Thus  it  appears  from  the  testimony  of  this 
witness,  who  was  entirely  disinterested,  that 
the  subject  of  discriminating  and  excessive 
rates  was  a  constant  subject  of  discussion 
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and  complaint  between  ttie  plalntltb  and  de- 
fendant, and  contlnned  to  be  so  until  the 
time  they  sold  out  their  refinery,  which  was 
In  1882,  shortly  before  HuIIngs  was  appoint- 
ed tmstee  to  collect  the  debts  and  pay  the 
liabilities.  As  the  daim  was  one  which  rest- 
ed entirely  in  suspicion  and  belief,  and  had 
no  d^nlte  aspect,  the  partners  were  all  np- 

00  the  same  footing  in  regard  to  it;  and  it 
was  a  live  and  pressing  subject  all  the  way 
to  the  last  There  was  no  laclc  of  communi- 
ty of  knowledge  and  information  among  the 
partners.  But  the  defendant  believed  in  it 
as  a  thing  that  might  be  realized  by  prop- 
er exertion  and  action,  and  so  urged  upon 
his  partners,  but  the  plaintiffs  had  no  faith 
in  it,  and  refused  to  talce  any  action.  The 
same  witness  gave  farther  testimony  of  a 
similar  kind.  Among  other  things  he  said: 
"There  was  a  general  talk  right  along  about 
discrlminatibn  by  Wiley,  Bmndred,  and  Cham- 
bers.   I  did  not  take  part  in  the  conversation. 

1  was  working  for  the  Green  Line.  About 
all  I  heard  was  about  discrimination  In 
freights  and  rebates  In  refined  oil  and  its 
products.  Mr.  Bmndred  tlureatened  to  sue 
the  railroad  company." 

B.  !>.  Ancker,  another  witness,  who  was 
one  of  the  bookkeep^s  for  this  company,  said 
that  "Mr.  Chambers  and  Mr.  Wiley  were 
there  fk'equently,  but  Mr.  Chambers  more 
frequently  than  Mr.  Wiley;  Mr.  Hulings  oc- 
casionally. Wiley  and  Chambers,  when 
there,  came  as  members  of  the  firm,  and 
talked  over  the  business  matters.  *  •  • 
The  books  were  always  open  to  any  mem- 
het  of  the  firm.  Mr.  Chambers  looked  over 
the  books  quite  frequently;  and  Mr.  Wiley, 
whenever  he  came  down  there,  which  was 
not  so  often  as  Mr.  Chambers.  •  •  • 
Have  seen  them  look  over  them  all,— the 
ledger,  cash  book,  and  order  boolt.  In  these 
conversations  they  would  discuss  the  ship- 
ment of  goods,  and  discriminations  in 
frdghts.  In  discussions  of  discriminations 
of  railroads  in  freights,  Mr.  Brundred  was 
present  I  never  heard  any  discusslMi  <m 
this  subject  when  Mr.  Brundred  was  not 
there.  I  believe,  a  month  or  two  l>efore  th^ 
sold  out,  these  discussions  were  quite  fre- 
quent; more  so  than  before.  In  this  mat- 
ter the  Pennsylvania  Bailroad  was  most  men- 
tioned. On  this  road  we  made  about  three- 
fourths  of  our  shipments.  They  said  they 
thought  they  were  b^ng  discriminated 
against,  but  didn't  Taiow  they  were.  Th^ 
all  held  to  this  opinion." 

F.  J.  Baker,  who  was  a  tally  man  in  the 
employmoit  of  this  company,  was  asked: 
"Q.  State  whether  or  not  in  1881  and  1882  you 
beard  discussions  and  talk  in  the  office  .al>out 
railroad  companies  discriminating  against  the 
Union  Refining  Company  in  freights,— giving 
others  better  rates.  A.  I  have.  I  have  heard 
Mr.  Brundred,  Mr.  Chambers,  and  Mr.  Wiley 
talking  aboMt  it  The  conversation  was  that 
they  thought  they  were  discriminated  against, 
by  the  railroads,  but  just  how  it  was  they 


could  not  tell.  •  •  •  The  conv«"satIon8 
were  frequent  It  was  part  of  the  business." 
The  witness  J.  B.  Berry  testified  to  similar 
effect 

In  the  face  of  all  this  testimony,  none  of 
which  -is  discussed,  or  even  referred  to, 
either  by  the  master  or  learned  court  below, 
it  is  useless  to  say  that  there  was  not  a 
community  of  knowledge  by  all  the  partners 
upon  this  subject,  or  that  there  was  any 
concealment  by  the  defendant  from  his  part- 
ners of  any  knowledge,  information,  or  belief 
possessed  by  him.  The  simple  truth  of  the 
whole  matter  is  that  none  of  them  had  any 
absolute  or  definite  knowledge  upon  the  sut>- 
Ject  The  defendant  had  a  stronger  convic- 
tion than  the  others  that  something  could  be 
done  by  proper  exertion,  and  this  he  im- 
parted fully  and  frequently  to  his  partners, 
but  could  not  Induce  them  to  act.  It  was  all 
in  vahi;  they  would  do  nothing.  But  it  is 
not  true  in  the  smallest  degree  that  they 
were  misled  or  defrauded,  by  any  act,  word, 
or  omission  of  the  defendant,  into  parting 
with  their  entire  interest  in  the  concern. 
After  the  transfer  of  April  6,  1883,  the 
plaintiffs  gave  themselves  no  concern  what- 
eva*  atx>ut  any  claim  which  they  had,  or 
supposed  they  had  or  might  have,  against 
the  railroad  company,  for  excessive  freight 
charges.  They  took  no  step  of  any  kind  to 
discover  evidence  which  would  establish 
such  a  claim,  or  to  institute  any  kind  of 
proceedings  to  recover  any  money  on  ac- 
count of  it.  It  was  not  so  with  the  defend- 
ant The  moment  he  was  free  to  act  for 
himself,  and  was  untrammeled  by  the  op- 
position of  his  partners,  he  set  to  wofk  to 
discover  evidence  upon  which  a  claim  could 
be  founded.  He  knew  a  young  man  in  the 
freight  office  of  the  railroad  company,  and 
he  went  direct  to  him,  and  pressed  him  with 
inquiries  until  be  began  to  obtain  some  in- 
formation. He  says,  speaking  of  the  young 
man:  "He  told  me  there  were  13  cents  paid 
to  some  parties  on  eastern  shipment,  and  10 
cents  he  thought  on  western  shipments,  of 
oil;  but  Just  what  it  was  on,  the  particular 
kind,  or  the  length  of  time,  he  did  not 
know."  This  was  enough  for  the  defendant 
to  act  upon,  though  it  was  not  definite  as  to 
his  own  company.  He  Immediately  went 
home,  and  had  a  statement  made  up  of 
claims  for  all  shipments  eastward  at  the 
rate  of  13  cents  a  barrel,  and  on  all  west- 
em  shipments  at  10  cents  a  barrel.  These 
statements  he  sent  to  the  railroad  company, 
who  at  once  rejected  them,  and  refused  to 
pay  them.  Then,  during  May  and  June, 
1883,  he  went  to  Philadelphia,  and  tried  to 
get  the  railroad  company  to  reconsider  their 
decision,  but  they  again  refused.  On  Au- 
gust 28th  he  went  there  again,  and  made  an- 
other effort,  and  was  again  refused.  Then, 
he  says:  "I  made  up  my  mind  there  was 
was  no  chance  to  get  anything  out  of  them, 
and  was  Just  leaving,  as  Mr.  Wilson,  the 
general  freight  agent  of  the  Pennsylvania 
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Railroad  Company,  made  a  remark  react- 
ing on  the  ability  of  hla  predecessor;  tbat  be 
couldn't  be  expected  to  make  good  tbe  er- 
rors and  baUs  of  bis  predecessor.  Els  prede- 
cessor was  J.  Mc.  Greigbton.  I  thought  this 
was  a  good  time  to  Interview  Mr.  Crelghton. 
Went  to  bis  bouse.  He  wasn't  at  home. 
Saw  him  down  town,  In  Philadelphia,  and 
explained  this  remark  of  Mr.  Wilson's  to 
him.  It  provoked  ta'm  to  such  an  extent  he 
asked  me  if  I  could  go  back  with  him  and 
see  Wilson.  We  accordingly  went  back 
there.  Found  Mr.  Wilson  had  gone  over  to 
New  Xork  In  the  mean  time.  Then  went 
up  to  Mr.  Green's  office,  and  went  in.  He 
asked  to  see  Mr.  Green,  who  sent  out  word 
he  was  busy.  Mr.  Green  was  vice  president 
of  the  Pennsylvania  Railroad  Company.  He 
then  told  the  messenger  boy  to  tell  Green 
that  Jim  Crelghton  wanted  to  see  him,  and 
pretty  damned  quiclc  We  were  then  admit- 
ted to  Mr.  Green's  office.  Crelghton  told  him 
of  Wilson's  remark,  and  added  that  as  that 
was  the  third  or  fourth  time  he  had'  heard 
derogatory  remarks  of  tliat  kind  made  by 
the  Pennsylvania  Railroad  Company's  offi- 
cials, that  he  had  made  up  his  mind  that 
It  had  got  to  stop.  He  said  that  I  had  ex- 
plained to  him  the  nature  of  the  claim  ,1 
had  made  on  them,  and  if  I  was  obliged  to 
sue  it  be  would  testify  in  regard  to  it,  and 
show  them  whether  he  had  made  those  bulls 
and  errors  they  had  alleged.  *  *  *  I  came 
home.  After  that  the  claim  was  sent  In 
again.  There  was  a  request  from  tbe  com- 
~pany  to  send  in  the  claim  again.  That  is 
my  letter."  Then  follows  the  correspond- 
ence between  the  defendant  and  tbe  com- 
pany, and  some  more  oral  testimony  as  to 
further  efforts  made  by  the  defendant,  which 
resulted  in  an  adjustment  of  the  claim  at 
^,000,  and  payment  of  the  money  in  the 
latter  part  of  October,  18S3,  more  than  six 
months  after  the  plaintiffs  had  sold  out  to 
the  defendant  It  is  a  matter  of  surprise 
to  us  that  the  foregoing  testimony  made  no 
impression  ui>on  the  master  or  the  court  be- 
low. It  proves  most  conclusively  that  this 
so-caUed  "claim"  had  no  existence  as  a 
"claim"  at  any  time  prior  to  the  sale  by  the 
plaintiffs  to  the  defendant  of  all  their  in- 
terests In  the  partnership.  It  was  brought 
into  existence  on  August  28,  1883,  by  a 
merely  casual  remark  of  one  who  was  an 
entire  stranger  to  this  firm.  But  that  re- 
mark was  merely  a  suggestion  and  an  in- 
centive that  excited  the  ingenuity  and  tbe 
astuteness  of  tbe  defendant,  prompting  him 
as  to  how  he  could  best  make  use  of  it  to 
obtain  the  information  he  so  much  needed. 
He  happened  to  strike  the  right  chord,  and 
by  his  appreciation  of  the  motives  which 
govern  many  persons  accomplished  success 
by  his  own  unaided  efforts.  He  had  not  the 
slightest  assistance  from  any  of  his  former 
partners.  If  he  had  not  succeeded,  they,  of 
course,  would,  have  had  no  claim  ixpon  him 
aa  for  not   collecting  a   visible  asset,   for 


neither  tb^  nor  he,  when  they  sold  him 
an  their  interest  in  the  firm,  had  the  slight- 
est available  knowledge  on  the  subject.  This 
testimony  also  disproves  most  conclusively 
all  Idea  of  a  reservation  or  withholding  of 
knowledge  by  the  defendant  from  bis  part- 
ners of  facts  necessary  or  available  to  es- 
tablish the  claim  In  a  legal  sense,  because 
he  never  obtained  that  knowledge  until 
months  after  the  transfer.  These  consider- 
ations dispose  of  this  case.  The  matters  dis- 
cussed in  the  master's  report  and  the  opin- 
ion of  the  court  below  are  foreign  to  the 
point  upon  which  alone  the  case  must  be 
decided.  Upon  a  most  careful  examination 
of  tbe  whole  of  tbe  testimony,  we  are  clear- 
ly of  opinion  that  there  is  no  proof  of  any 
breach  of  partnership  duty  on  the  part  of 
the  defendant,  and  he  is  entitled  to  enjoy  the 
fruits  of  his  own  exertions  and  bis  own  sldll 
and  ingenuity  in  obtaining  the  evidence  ni>on 
which  to  build  up  the  claim,  and  in  his  sub- 
sequent efforts  to  enforce  It  Tbe  decree  of 
the  court  below  is  reversed,  and  tbe  plain- 
tiffs' bill  is  dismissed,  at  tbe  cost  of  tbe 
plaintiffs. 

(1S8  Pa.  St.  RS) 

WILEX  V.  BRUNDRBD.    (Na  259.) 

(Supreme  Conrt  of  Pennsylvaiiia.    Dec  30, 
1893.) 

Appeal  from  court  of  common  pleas,  Venango 
county.  ^^ 

Bill  by  John  A  Wiley,  trustee,  for  him- 
self and  others,  against  Benjamin  F.  Bmndred 
and  the  Union  Xtefining  Company,  Limited, 
for  an  accounting.  From  the  decree,  complain- 
ant appeaU.    Rerersed. 

Lee  &  Criswell  and  Roger  Sherman,  for  ap- 
pellant Ash  &  Speer,  J.  H.  &  A  R.  Osmer, 
Carl  L  Heydrick,  and  C.  Heydrick,  for  appellee. 

GREEN,  T.  For  the  reason  stated  in  the 
opinion  in  this  case  on  Appeal  of  Brundred« 
£8  Atl.  173.  the  decree  of  the  court  below  is 
reversed,  and  the  plaintiff's  bill  is  dismissed, 
at  the  cost  of  the  plaintiff. 


(ICI  Pa.  St  M) 

ORTH  V.  WEST. VIEW  OHi  CO.  et  al. 

Appeal  of  JARBCKI  MANUF'G  CO.,  limited. 

(Supreme  Court  of  Pennsylvania.    Dec.  30, 

1893.) 

MeCHAMCS*  LlBIiS— OIL-WBU.  StrPPLIBS. 

Act  Feb.  17,  1858,  gives  mechanics  and 
material  men  a  lien  on  all  improvements,  en- 
gines, pumps,  machinery,  and  fixtures  put  up 
by  a  lessee  on  land  of  another,  limited,  however, 
to  the  lessee's  interest,  and  to  property  erected 
or  repaired  by  tbe  hen  claimant  Plaintiff's 
claim  was.  for  eil-weli  surolies,  oil,  gas,  water, 
and  steam  fittings,  and  pipe  furmahed  defend- 
ant for  its  four  excavations  for  wells,  and  over 
each  a  derrick,  three  boilers,  four  engines,  c<«- 
nected  with  each  other  and  said  derricks,  and 
the  necessary  drilling,  pumping,  and  cleaning 
machinery  connected  with  the  wells,  and  form- 
ing part  thereof.  The  bill  of  particulars  did 
not  show  for  which  engine,  boiler,  machine,  or 
well  any  of  the  supplies  were  delivered  .or  used, 
but  the  largest  charges  were  for  casing,  tube 
lines,    and   sand   Unes.    Held,    that   the   claim 
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was  too  Tacne  to  support  a  lien,  even  if  such 
temporary  and  moyaole  material  coold  be  the 
■object  of  one. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;    Stowe,  Judge. 

Action  by  George  C.  Ortb,  trustee,  against 
the  West  View  Oil  Company.  The  Jareckl 
Manufacttirlng  Company  claimed  a  lien  un- 
dw  Act  Feb.  17,  1858,"  extended  to  AlleKheny 
county  by  Act  March  21,  1866,  on  funds 
In  the  hands  of  the  auditor  for  distribution 
from  the  execution  sale  of  defendant's  prop- 
erty. The  auditor  disallowed  the  lien,  and 
his  report  was  confirmed.  The  Jareckl 
Company  appeals.    Affirmed. 

A.  Leo.  WeU,  for  appellant.  James  Bre- 
dln,  for  appellees. 

aRBBN,  J.  The  claim  of  lien  In  this  case 
is  filed  Indiscriminately  "ft>r  oil-well  sup- 
plies, oil,  gas,  water,  and  steam  fittings, 
and  pipe  furnished  to  said  West  View  Oil 
Company  for  said  oil  wells,  rigs,  boilers, 
engines,  machinery,  and  fixtures  connected 
therewith,  and  appurtenant  thereto;"  and 
in  the  descriptive  part  of  the  claim  the 
subjects  of  the  lien  are  described  as  "con- 
sisting of  four  excavations  for  wells,  and 
over  each  of  these  a  wood  rig  w  derrick, 
toe  the  purpose  of  drilling  or  operating  said 
wells  when  drilled,  three  boilers,  four  en- 
gines, connected  by  proper  pipes  and  fit- 
tings to  each  other  and  to  the  walking  beam 
and  bull  wheels  of.  said  derricks,  and  the 
necessary  machinery  and  fixtures  for  drill- 
ing, puuping,  operating,  cleaning,  and  car- 
ing for  said  oil  wells,  connected  therewith, 
and  f<»inlng  part  thereof."  The  bill  of 
particulars  annexed  to  the  claim  contains 
no  statement  indicating  to  which  of  the 
"Improvements,  engines,  pumps,  machinery, 
screens,  and  fixtures"  the  various  items  of 
the  bill  were  furnished,  nor  at  which  of  the 
wells  the  articles  claimed  for  were  delivered 
or  used.  The  Idll  is  simply  a  general  bill 
to  the  West  View  Oil  Company  for  numer- 
ous minor  articles,  together  with  a  few  larger 
items  of  casing  and  tubing  and  sand  lines, 
and  the  only  attempt  at  classification  is  a 
designation  of  the  persons  to  whom  the  de- 
liveries were  made.  It  would  be  impossible 
to  tell,  from  anything  contained  in  the  claim 
of  lien,  what  things,  or  whether  any  things, 
were  furnished  to  any  of  the  engines,  or  to 

•Act  Feb.  17  1858,  (Purd.  Die.  1162.)  ex- 
tends the  provisions  of  Act  June  16,  1836,  and 
its  supplements,  "to  all  Improvements,  engines, 
pumps,  machinery  and  fixtures, .  erected  or  put 
up  by  tenants  of  leased  estates  on  lands  of  oth- 
ers in  the  counties  of  Luzerne  and  Schuylkill, 
and  to  all  mechanics!  macliinists  and  material- 
men doing  work  or  furnishing  the  articles  or 
materials  therefor:  Provided,  that  the  lien 
hereby  created  shall  extend  only  to  the  interest 
of  the  tenant  or  tenants,  lessee  or  lessees 
therein,  and  to  the  improvements,  engines, 
pumps,  machinery,  screens  and  fixtures,  erected, 
repaired  or  put  up  by  the  mechanics,  machin- 
ists, persons  or  material  men  entering  liens 
thereon." 


any  of  the  boilers,  or  to  any  of  the  ma- 
chinery or  fixtures.  Presumably,  the  cas- 
ing was  furnished  to  the  wells;  but  whether 
to  one  or  all,  or  to  which,  does  not  ap- 
pear. It  might  be  Inferred  that  the  tub- 
ing lines  and  sand  lines  were  worked  from 
the  derricks;  but  there  is  no  statement  to 
that  effect,  or  for  wliich  of  the  wells  they 
were  furnished.  There  are  numerous  items 
of  unions,  cups,  cocks,  nipples,  washers, 
valves,  coupling,  and  bolts,  but  nothing  to 
show  where  any  of  them  were  used,  or 
whether  they  were  furnished  to  any  par- 
ticular engine,  boiler,  rig,  fixture,  or  im- 
provement. In  the  case  of  Ely  v.  Wren, 
90  Pa.  St.  148,  a  very  similar  kind  of  dalm 
to  this  was  filed  by  Wren,  the  claimant,  "for 
a  debt  due  to  him  for  work  done  and 
material  furnished  by  him  for  and  about 
the  erection  and  construction,  and  upon  the 
credit,  of  improvements,  engines,  pumps, 
machinery,  screeusi  and  fixtures  put  up  or 
erected  by  E.  B.  Ely  &  Co.,  tenants  of 
a  leased  estate  on  land  of  another  in  the 
said  county  of  Carbon."  A  lien  was  claimed 
against  the  Improvements,  engines,  pumps, 
machinery,  etc.,  and  against  the  leasehold 
eatat«  of  the  tenants,  all  of  which  was 
fully  described.  A  bill  of  particulars,  with 
a  schedule  of  the  machinery,  etc.,  on  the 
premises,  was  annexed.  This  claim  of  lien 
was  held  by  this  court  to  be  so  defective 
in  its  want  of  particularity  and  precision 
that  it  was  ordered  to  be  stricken  from  the 
record.  The  present  chief  justice,  deliver- 
ing the  ophiion,  said:  "The  claim  was  thus 
filed,  not  only  against  the  Interest  of  E.  B. 
Ely  &  Co.  In  the  improvement,  engines, 
etc.,  but  against  the  improvements,  engines, 
etc.,  themselves,  and  also  against  a  nimiber 
of  undefined  structures  and  articles  adja- 
cent thereto,  upon  which  It  is  not  claimed 
that  any  work  was  done,  or  for  which  any 
materials  were  furnished  by  the  claimants. 
It  was  not  confined,  as  the  act  provides, 
to  the  specific  improvements  u];K>n  which 
the  work  was  done,  or  for  which  materials 
wwe  furnished.  •  •  •  There  is  an  ab- 
sence of  that  certainty  and  precision  which 
should  characterize  a  statement  that  forms 
the  basis  of  a,  special  lien,  which,  if  not 
otherwise  satisfied.  Is  designed  to  be  en- 
forced by  a  Judicial  sale,  resulting  in  a 
transfer  of  title.  The  proceeding  is  in  rem, 
and  the  claim  should  be  so  certain  and  def- 
inite as  to  indicate  with  at  least  reasonable 
precision  the  property  that  is  to  be  sub- 
jected to  the  lien,  and  the  extent  thereof. 
Without  this  it  fails  to  furnish  sufficient 
data  for  the  entry  of  a  judgment  upon  which 
the  levari  must  issue  for  the  sale  of  the 
property."  Applying  this  principle  to  the 
present  case,  the  practical  difficulty  in  the 
way  of  enforcing  the  lien  is  apparent  at 
once.  The  largest  Item  of  the  bill  of  par- 
ticulars is  a  charge  of  $344.51  for  a  con- 
siderable quantity  of  casing.  It  is,  of 
course,   obvious   that   this   Item   could   not 
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have  been  furnished  for  any  rig,  boiler,  en- 
gine, machinery,  fixture,  or  improvemoit, 
and  could  only  be  used  in  a  wdL  It  woold, 
therefore,  not  be  a  lien  on  any  of  the  ma- 
chinery, etc,  and  could  not  be  a  lien  at  all, 
except  possibly  against  a  well.  But  which 
wellT  The  claim  does  not  aay,  or  whether 
it  was  furnished  to  all  the  wells,  or  any 
number  of  them  less  than  all.  If  it  was 
furnished  for  one  or  two,  of  course  the 
other  wells  which  had  none  of  it,  and  might 
be  t&r  distant,  could  not  be  subjected  to 
any  lien  for  it,  and  could  not  be  sold  to 
pay  for  it  The  other  largest  Items  are 
for  tube  lines  and  sand  lines.  These  ag- 
gregate $267.37,  and  together  with  the  cas- 
ing amount  to  $611.88,  and  the  entire  claim 
is  but  $782.65.  It  is  manifest  that  these 
lines  could  not  have  been  furnished  to  any 
one  of  the  three  boilers,  <Hr  any  one  of  the 
four  engines,  at  to  any  of  the  machinery, 
stoeens,  fixtures,  or  Improvements.  They 
are  only  for  use  in  the  wells,  and  are  en- 
tirely loose,  and  imfastened  to  the  lease- 
hold premises  or  any  of  the  machinery;  and 
yet,  if  this  lien  were  sustained,  the  whole 
of  the  leasehold,  and  all  of  the  boilers,  en- 
gines, and  machinery,  could  be  sold  for  the 
nonpayment  of  this  item.  Nor  is  it  stated 
tor  what  one  or  more  wells  these  lines  were 
furnished  or  used;  and  this  simply  Increases 
the  confusion.  In  Coal  Co.  y.  Martz,  75 
Pa.  St  884,  a  claim  of  lien  was  filed  against 
a  leasehold  and  machinery,  etc.,  under  this 
same  act  of  1858.  Mr.  Justice  Sharswood 
said  In  the  opinion:  "The  dalm  of  the 
piftlntiff  tras  for  work  done  in  the  erection 
of  a  patent  hoisting  and  dumping  cage; 
yet  the  claim  filed  Is  against  the  entire 
leasehold  in  the  colliery.  The  act  of  as- 
sembly gave  the  plaintiff  no  such  lien.  It 
confines  the  lien  clearly  to  the  interest  of 
the  lessees  in  the  improvement  and  ma- 
chinery upon  which  bis  labor,  and  services 
w«e  bestowed." 

Independently  of  the  foregoing  considera- 
tions, it  Is  extremely  doubtful  If  either  the 
casing  which  is  placed  In  an  oil  well,  or  the 
tubing  and  sand  lines,  are  of  such  a  charac- 
ter as  to  admit  of  their  being  made  the  sub- 
ject of  a  lien.  The  casings  may  or  may  not 
remain  in  the  well.  If  oil  is  not  obtained, 
they  are  liable  to  be,  and  probably  are, 
taken  out  and  removed  to  some  other  welL 
As  for  the  tuUng  and  sand  lines,  they  are, 
of  course,  unattached  to  any  machinery,  and 
are  only  for  temi>orary  use,  at  best.  In 
Bsterley's  Appeal,  54  Pa.  St  192,  we  held 
that  under  the  act  of  1858  a  lien  could  not 
be  filed  toe  a  railroad  track  laid  in  the  slope 
of  a  coal  mine.  Mr.  CUef  Justice  Wood- 
ward, in  delivering  the  opinlmi,  said:  '^n 
Thomas  v.  Smith.  42  Pa.  St  73,  we  said 
the  word  Improvements,'  in  this  act,  was  to 
have  a  reasonable  construction,  and  was  not 
to  be  applied  to  temporary  and  Insignificant 
additions,  but  to  such  permanent  and  sub- 
stantial erections  as  do  essentially  augment 


the  interest  which  the  tenant  has  In  the 
land.  The  same  observation  may  be  applied 
to  fixtures  and  spikes  for  a  railroad  down  a 
Slope  (n  the  interior  of  a  mine.  They  do  not 
belong,  in  our  judgment  either  to  such  im- 
provements or  fixtures.  The  railroad  itself  Is 
as  temporary  as  the  use  of  that  slope.  •  •  • 
In  its  nature  it  is  a  mere  transient  conven- 
ience, and  an  attempt  to  execute  a  Uen 
against  it  would  be  attended  with  all  the 
embarrassments  pointed  out  in  Summer- 
ville  V.  Wann,  [37  Pa.  St  182,]  and  more. 
Doubtless,  it  might  be  called  an  'improve- 
ment* or  "fixture,'  if  we  felt  that  the  statute 
was  entitled  to  a  liberal  construction;  bat, 
conceiving  that  it  is  not  we  are  disposed 
to  stop  where  its  words  stop,  and  not  to 
push  them  an  Inch  beyond  their  Indubitable 
meaning."  These  observations  apply,  with. 
If  possible,  a  greater  force,  to  the  casings 
and  lines  used  in  boring  and  operating  oU 
wells.  When  It  is  considered  how  large  a 
proportion  of  the  wells  are  only  "dry  holes," 
and  are  therefore  abandoned  at  once,  and  all 
the  machinery  and  appliances  removed,  and 
how  large  Is  the  number  of  wells  that  yidd 
so  small  a  product  as  to  be  unprofitable  to 
work,  and  they  also  are  abandoned,  and  how 
many  wells  that  have  been  for  a  time  prof- 
itable to  wcNTk  have  soon  run  down  to  an 
unprofitable  production,  and  how  many  be- 
come exhausted  In  a  short  time,  it  Is  readily 
und^i^tood  that  no  character  of  permanency 
can  be  attributed  to  such  articles  as  casings 
and  tubing  and  sand  lines.  These  are  all  as 
capable  of  use  in  one  well  as  another,  and 
may  be,  and  are  constantly,  transferred  from 
wells  where  they  are  of  no  use  to  others 
where  they  may  be  of  service.  In  Coal  Co. 
v.  Martz,  supra,  we  held  that  no  lien  could 
be  filed  against  a  hoisting  and  dumping  cage 
used  in  the  shaft  of  a  coal  mine,— an  ap- 
pliance which  has  much  more  of  permanence 
and  of  continuous  use  in  its  nature  than  the 
casings  or  lines  used  at  oil  wells.  Upon  a 
consideration  of  the  whole  case,  we  are  of 
opinion  that  the  treatment  of  this  claim  by 
the  audlt(Hr  and  court  below  was  right  De- 
cree affirmed,  at  the  cost  of  the  appellant 
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DUOOAN  V.  BALTIMORB  &  O.  R.  00. 

(Supreme  Court  of  PennsylTania.    Dec  30, 
1803.) 

Mastkb  akd  Sibvakt  —  ToBTs  ov  SaavAire  — 

WaONOVCt.  ABRBSV— CaBKISBS— DAMAOSa. 

1.  Where  a  railroad  company  gives  an  Mn- 
ploye  seneral  authoritr,  actual  or  apparent,  to 
act  for  it  in  the  capacity  of  a  detective  officer, 
and  snch  authority  indades,  expressly  or  by 
general  usage  and  consent,  the  power  to  make 
an  arrest  in  Its  behalf,  it  will  oe  liable  for  a 
wrongful  arrest  made  by  him  without  a  war- 
rant thongfa  it  does  not  expressly  authorise 
an  arrest  without  a  warrant 

2.  A  carrier  is  liable  for  the  wrongful  ar- 
rest without  a  warrant  of  a  passenger  by  poUoe- 
men,  in  accordance  with  a  telegram  to  its  coa- 
dnctor  from  a  detective,  not  only  If  the  coa- 
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ductor  participated  in  the  arrest  by  poiutine 
ovt  the  passenser,  bat  also  if  he  made  no  ef- 
forts to  use  his  power  as  conductor  to  pr»- 
Tent  it. 

3.  In  an  action  hy  a  passenger  against  a 
carrier  for  wrongful  arrest  and  imprisonment, 
it  is  error  to  charge  that  plaintiff  can  recorer 
only  such  damages  as  resulted  from  his  l>eing 
onabie  to  complete  his  trip  that  day,  since  he 
ia  entitled  to  recover,  in  addition  to  actual  ex- 
penses incnrred,  compensation  for  loss  of  time, 
intermption  of  business,  bodily  or  mental  sufiter- 
ing,  humiliation,  and  injury  to  feelings. 

4.  It  is  also  error  to  charge  that  plaintiff's 
recorery  "could  only  be  by  way  of  compensa- 
tion, and,  if  he  sustained  no  loss  in  consequence 
of  it,  the  damages  wonld  simply  be  nominal," 
as  the  jury  are  apt  to  be  misled  to  think  that 
the  compensatory  damages  should  only  include 
d^nite  pecuniary  loss. 

Appeal  trom  court  of  common  pleas,  Alle- 
gheny coviaty;  J.  W.  F.  WMte,  Judge. 

Action  by  John  Duggan  against  the  Balti- 
more &  Olilo  Railroad  Ck>mpany;  From  a 
Judgment  for  plaintiff  for  less  than  the 
amount  claimed,  plaintiff  appeals.    Reversed. 

The  charge  of  the  court  below  was  as  fol- 
lows: 

'"Hiis  is  an  action  brought  by  the  plaintiff, 
John  Duggan,  to  recover  against  the  Balti- 
more &  Ohio  Railroad  Company,  operating 
tbe  Pittsburgh  &  Gonnellsvllle  Railroad. 
The  plaintiff  lives  in  New  Haven,  opposite 
Cktnnellsville,  In  Fayette  county,  and  on  the 
16th  of  December,  ISOl,  came  over  to  Con- 
nellsville,  shortly  after  4  o'clock  in  the  morn- 
ing. Intending  to  come  to  Pittsburgh  on  the 
express  train,  and  purchased  a  round-trip 
ticket,  for  which  he  paid  $2.75.  When  the 
train  got  to  McEeesport,  some  police  officer 
came  aboard  the  train,  and,  in  pursuance  of  a 
telegram  which  bad  been  soit  from  Gonnells- 
vllle, and  signed  by  R.  F.  Shephard,  the  offi- 
cer to<A  the  plaintiff  off  the  train,  and  from 
that  to  the  police  station  in  McKeesport,  and 
from  there  to  the  lockup.  The  train  arrived 
at  McKeesport  about  6  o'clock  in  the  morn- 
ing, and  shortly  after  that  the  plaintiff  was 
taken  to  the  lockup,  where  he  remained  until 
something  after  9  o'clock,  when  he  was  re- 
leased. Mr.  Shephard,  who  had  sent  the 
telegram,  on  coming  to  McKeesport  and  go- 
ing to  the  lockup,  discovered  that  he  was 
not  the  party  that  was  wanted,  and  conse- 
guently  he  was  immediately  released.  The 
telegram  was  as  follows:  "To  conductor  No. 
9,  McKeesport,  Pa.  If  two  men  got  on  at 
Connellsville,  one  day  operator  here,  small  in 
dze,  small  hump  on  back,  black  mustache, 
other  slender  built,  very  dark  complexion, 
dark  mustache,  have  both  arrested  and  ad- 
vise me.  ClonnellsvUle.  [Signed]  Robert  F. 
Shephard.'  It  seems  from  the  evidence  that 
this  telegram,  although  directed  to  the  con- 
ductor of  the  train,  was  received  at  McKees- 
port by  the  baggage  agent,  or  the  man  who 
handles  the  baggage  about  the  platform,  who 
spoke  to  one  of  the  police  officers,  who  were 
at  the  station  when  the  train  stopped.  Tbe 
baggage  master  gave  this  telegram  to  the 
conductor,  and  the  officers  went  onto  the 


train,  and  were  talking  to  tbe  conductor. 
There  is  a  little  difference  of  statement  as 
to  what  occurred  after  the  cheers  went  in. 
The  plaintiff  stated  that,  when  they  came 
In,  the  conductor  said:  "This  is  the  man. 
Take  him  off.'  Plaintiff  admitted,  however, 
that  something  was  said  about  these  men 
getting  on  the  train  at  Connellsville.  An> 
other  witness  says  that  the  conductor  said, 
These  are  the  two  men  that  got  on  at  Con- 
nellsville,' and  pointed  out  the  two  men.  It 
seems  that  there  was  some  little  delay  at 
McKeesport,  and  tbe  conductor  started  his 
train,  and  said,  as  some  of  the  witnesses 
state:  'If  you  want-  to  take  this  man  off, 
take  him  off.  I  wiU  not  stay  here  all  day.' 
After  the  train  started  it  was  stopped,  and 
the  officer  tooils.  the  plaintiff  off.  Some  oth- 
ers spoke  about  tbe  conductor  having  said: 
'Take  him  off.  There  are  the  men.  If  you 
want  them,  take  them  off,'  or  some  expres- 
sion of  that  kind.  The  question  arises  here 
as  to  whether  the  defendant  company  were 
liable  at  all  in  this  action.  Defendant's  coun- 
sel has  asked  me  to  say  that  there  is  no  such 
liability  on  their  part  The  action  is  brought 
for  false  arrest  and  false  Imprisonment  It 
seems  from  the  testimony  tliat  Mr.  Shephard 
was  the  detective  agent  of  the  Baltimore  & 
Ohio  Railroad  Company,  but  there  is  no  evi- 
dence that  the  company  ever  authorized  him 
to  arrest  any  person,  or  to  direct  the  arrest 
of  any  person,  without  a  proper  warrant  be- 
ing issued.  Ordinarily,  no  man  or  officer  has 
a  right  to  arrest  another  on  some,  charge  of 
a  crime  committed,  unless  there  is  an  infor- 
mation upon  oath  charging  the  party  with 
the  crime,  and  a  warrant  issued  for  his  ar- 
rest Sometimes  when  a  party  is  seen  com- 
mitting a  crime,  an  officer  may  arrest  him 
'on  view;'  but  ordinarily  no  person  or  offi- 
cer has  such  right  without  an  Informa- 
tion made,  and  warrant  issued  for  his  ar- 
rest I  say  there  is  no  evidence  In  this  case 
that  Shephard  was  thus  authorized  by  de- 
fendant company,  and  it  is  not  to  be  pre- 
sumed that  he  had  that  power.  If  Shephard 
himself  had  come  to  McKeesport,  and  had 
gone  aboard  the  train,  and  taken  this  man 
off,  without  an  Information  and  warrant,  he 
would  have  been  guilty  of  an  unlawful  ar- 
rest, and  would  be  personally  responsible  for 
such  conduct  The  company  would  not  be 
responsible  any  more  than  It  would  If  the 
conductor  had  committed  an  assault  and  bat- 
tery upon  a  passenger,  or  Iiad  committed  any 
other  crime  upon  a  passenger.  Therefore 
this  telegram  was  no  auth<Mlty  for  these 
officers  to  arrest  the  plaintiff  and  take  him 
off  the  train,  and  In  no  event  would  the 
railroad  company  be  liable  for  what  these 
officers  did  after  plaintiff  was  taken  off  the 
cars.  He  was  taken  to  the  police  station. 
It  was  early  in  the  morning,  and,  according 
to  the  evidence,  he  told  them  who  he  was, 
and  where  he  lived,  and  showed  them  his 
bank  book  and  other  papers,  to  show  that 
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there  certainly  -vaa  some  mistake  In  his  ar- 
rest, and  he  said  to  the  officers  on  the  car 
that  he  was  not  the  man  they  were  after. 
When  such  information  was  given  to  the 
officers,  they  ought  to  have  been  careful  as 
to  what  they  did.  It  was  enough  to  put 
tbem  on  their  guard,  and  as  they  were  pro- 
ceeding Illegally,  proceeding  at  their  peril.  In 
arresting  him,  they  ought  to  have  been  more 
careful.  The  telegram  did  not  authorize 
them  to  lode  him  up  In  the  prison  of  Mc- 
Keesport  It  simply  authorized,  If  they  did 
anything,  that  they  should  arrest  and  hold 
him  untU  they  would  Ideotify  him.  They 
might  have  detained  him,  perhaps  detained 
him  without  any  trouble  at  all,  because  he 
made  no  resistance,— might  have  i>erhaps  kept 
him  at  the  station  house,  or  any  place  else; 
but  taking  him  to  the  lockup,  and  locking 
him  In  the  prison,  without  any  warrant  or 
anything  of  the  kind,  was  a  gross  outrage, 
but  the  railroad  company  would  not  be  re- 
siKHiaible  is  any  event  for  that 

"The  questtOD  is,  did  the  conductor  do  any- 
thing wrong?  Aud  that  Is  the  only  question 
In  this  case.  I  say  to  yon  that  if  the  con- 
ductor simply  pointed  out  the  plaintiff  as  one 
of  the  men  that  got  on  at  ConnellsyiUe,  If 
that  is  all  he  did,  there  can  be  no  recovery 
here  at  all  against  the  defendant  company. 
I  submit  to  you  the  question  on  another  as- 
pect of  the  case,  because  of  the  testimony  of 
some  of  the  witnesses.  If  the  conductor 
pointed  ont  these  two  men  as  the  men  that 
were  wanted  imder  this  telegram,  and  if  he 
Iiointed  out  the  plalntifT  as  one  of  the  men 
referred  to  In  the  telegram,  and  aided  the 
officers  to  take  him  off  the  train,  then  I  say 
to  you  that  the  plaintiff  can  recover,  but  to 
recover  only  such  damages  as  resulted  from 
his  being  unable  to  complete  his  trip  that 
day.  In  that  event  he  could  recover  only 
what  pecuniary  loss  he  sustained  by  not  be- 
ing enabled  to  go  to  Pittsburgh  on  that  train; 
and  then  the  question  Is,  has  he  proven  any 
loss?  He  got  his  breakfast  in  McKeesport, 
paid  for  by  Mr.  Shephard,  because,  as  soon 
as  It  was  fo^nd  that  there  was  a  mistake  in 
the  case,  Mr.  Shephard  took  blm  out,  got  him 
his  breakfast,  and  got  his  transportation 
down  to  Pittsburgh  without  any  expense.  I 
presume  he  gave  up  his  ticket  from  Connells- 
vllle  to  Pittsburgh  when  the  conductor  first 
came  around,  but  he  paid  nothing  for  his  trip 
from  McKeesport  down,  and,  according  to 
his  testimony,  he  found  out  from  the  party 
he  saw  In  McKeesport  that  there  was  really 
no  necessity  for  bis  going  to  Pittsburgh  that 
day,  for  the  party  he  wished  to  see  was  not 
there.  He  returned  to  Connellsvllle,  his 
home,  that  evening,  and  the  next  day  came 
back  to  Pittsburgh.  Now,  If  the  plaintiff 
was  wrongfully  put  off  by  the  conductor, 
and  he  suffered  any  loss,  he  would  be  enti- 
tled to  recover  damages  covering  any  loss 
he  might  sustain;  but,  aa  this  was  a  plain, 
palpable  mistake,  the  recoyeiy  against  the 


company  could  only  be  by  way  of  compensa- 
tion, and,  if  he  sustained  no  loss  In  conse- 
quence of'  It,  the  damages  would  simply  be 
nominal.  By  nominal  damages  we  mean  a 
very  small  sum,— a  few  cents.  It  is  differ- 
ent from  what  Ls  called  substantial  damages, 
where  there  has  been  a  substantial  injury; 
but,  where  there  has  been  simply  a  technical 
wroQ^,  the  damages  are  simply  nominal." 

lams  &  Brock,  for  appellant    Johns  Mc 
Cleave,  for  apjpeUee. 

MITCHELL,  J.  The  instructions  to  the 
Jury  on  the  measure  of  damages  cannot  1>e 
sustained.  The  charge  that  plaintiff  could 
recover  only  such  damages  as  resulted  from 
his  being  unable  to  complete  his  trip  that 
day  is  substantially  the  same  as  the  point 
presented  in  Kailroad  Co.  v.  Splcker,  105  Pa. 
St  142,  that  "damages  most  be  limited  to- 
compensatlon  for  loss  of  time,  expenses  In- 
curred then  and  there,  and  the  cost  of  an- 
other ticket"  which  this  court  held  was  prop- 
erly refused. 

The  further  charge  that  plaintlfTs  recovery 
"could  only  be  by  way  of  compensation,  and, 
if  he  sustained  no  loss  in  consequence  of  it, 
the  damages  would  simply  be  nominal,"  was- 
likely  to  confuse  the  Jury  as  to  nominal  and 
compensatory  damages,  and  to  mislead  them 
to  suppose  the  latter  should  only  include  defi- 
nite pecuniary  loss.  Such  is  not  the  rule. 
Nominal  damages  are  those  recoverable 
where  a  legal  right  is  to  be  vindicated  from 
an  invasion  that  has  produced  no  actual 
present  loss  of  any  kind.  If  there  has  been 
any  actual  loss,  ttien  the  damages  must  be- 
compensatory,  and  for  false  Imprisonment, 
as  for  trespass  in  improperly  ejecting  plain- 
tiff from  the  cars,  such  damages  include,  in 
addition  to  actual  expenses  incurred,  com- 
pensation for  loss  of  time.  Interruption  of 
business,  bodily  or  mental  suffering,  humilia- 
tion, and  injury  to  feelings.  If  the  plain- 
tiff was  entitled  to  have  his  case  go  to  the 
Jury  at  all,  these  matters  were  proper  sub- 
jects tor  consideration  in  estimating  bis  com- 
pensation. Perry  v.  Railway,  153  Pa.  St. 
236,  26  Afl.  t72;  7  Amer.  &  Eng  Bnc.  Law, 
690. 

The  main  question  In  the  case,  was  the 
defendant  responsible  for  the  violation  of 
plaintiff's  rights?  may  turn  on  either  of  two 
grounds:  first  Was  Shephard  the  agent  of 
defendant  in  ordering  the  arrest^  and  had  he 
such  authority,  actual  or  apparent  as  Justi- 
fied the  conductor  in  obeying  his  telegraphed 
order?  It  is  not  necessary,  as  the  learned 
Judge  seems  to  have  told  the  jury,  that  the 
defendant  should  have  authorized  Shephard 
to  make  an  arrest  without  a  warrant.  If 
he  had  the  general  authority,  actual  or  ap- 
parent, to  act  for  the  defendant  in  the  ca- 
pacity of  detective  officer,  and  such  authori- 
ty Included,  expressly  or  by  general  usage  and 
consult,  the   power  to  make  an  arrest   In- 
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their  behalf,  then  the  mode  of  execution  of 
such  power,  with  warrant  or  without,  was 
Immaterial,  and  the  defendant  ^as  liable  In 
either  event  That  is  the  general  ground  of 
the  operation  of  the  maxim  "respondeat  supe- 
rior." If  the  master  orders  the  thing  done,  he 
is  responsible  for  the  manner  in  which  the 
seryant  does  it  There  was  some  evidence 
of  Sbephaid's  employment  as  detective  for 
the  defendant,  ani  that  question  must  go  to 
the  Jury.  Secondly.  Was  the  defendant 
made  liable  by  the  action  of  the  conductor? 
This,  also,  was  a  question  for  the  Jury.  The 
conductor  has  general  power  and  control  over 
the  train  and  all  persons  on  it,  with  authori- 
ty to  compel  observance  of  the  regulations 
of  the  company,  to  preserve  prder,  and  to 
employ  the  whole  force  of  the  trainmen,  and 
of  passengers  willing  to  assist,  for  these  pur- 
poses. These  extensive  powers  involve  the 
correlative  duty  to  protect  passengers,  not 
only  from  injury  by  negligence  or  accidait, 
but  also  from  violence  and  illegal  annoyance 
or  Interference  by  other  parties.  In  Rail- 
road Co.  v.  Hinds,  53  Pa  St  512,  a  woman 
passenger  was  Injured  during  a  fight  among 
a  mob  of  disorderly  men  that  had  got  on  the 
train  at  a  way  station.  This  court  held  that 
the  railroad  company  escaped  liability  for  al- 
lowing them  to  get  on  only  because  the  evi- 
dence showed  clearly  that  the  conductor  had 
no  opportunity  or  force  adequate  to  prevent 
them,  and  the  railroad  company  was  not 
bound  to  anticipate  such  an  occurrence,  but 
that  It  was  liable  if  tbe  conductor  did  not 
do  all  he  could  to  stop  the  fighting.  The  law 
on  this  point  as  to  the  duty  to  protect  pas- 
sengers from  violence  and  disorder  is  laid 
down  by  Chief  Justice  Woodward  with  great 
stringency.  The  conductor,  he  says,  "has 
large  powers  at  his  disposal,  and,  if  properly 
used,  they  are  generally  sufficient  to  preserve 
order.  *  •  •  His  official  character  and 
position  are  a  power.  Then  he  may  stop  the 
train,  and  call  to  his  assistance  the  engineer, 
the  fireman,  all  the  brakemen,  and  such  pas- 
sengers as  are  willing  to  lend  a  helping  hand. 
•  •  •  Until,  at  least  he  has  put  forth 
the  forces  at  his  disposal,  no  conductor  has 
a  right  to  abandon  the  scene  of  conffict" 
Again,  In  RaUroad  Co.  v.  Pillow,  76  Pa.  St 
510,  it  is  said  that  there  is  no  sound  distinc- 
tion between  injuries  from  negligence  in  the 
equipment  or  management  of  the  train  and 
those  arising  from  the  misconduct  of  pas- 
sengers upon  it  "If  the  employes  of  the 
road  had  no  control  or  power  oyer  pas- 
sengers, this  argument  would  be  sound.  But 
they  have  such  power,  and  they  are  Just  as  re- 
sponsible for  its  proper  exercise  as  they  are 
for  the  proper  running  of  the  train."  This 
case  was  quoted  approvingly  in  Bommel  v. 
Scbambacber,  120  Pa.  St  679,  11  AO.  779, 
where,  upon  the  same  principle,  an  innkeeper 
was  held  liable  for  not  protecting  a  guest 
from  the  drunken  freak  of  another.  And 
what  is  said  in  Lang  v.  Bailroad  Co.,  154  Fa. 
St  342,  20  AtL  370,  as  to  the  protection  of 


goods,  applies  a  fortiori  to  the  protection  of 
the  persons  of  passengers.  "The  railroad 
company  was  represented  in  the  carriage 
and  safe-keeping  of  the  freight  on  the  train 
by  the  men  to  whom  the  train  had  been  com- 
mitted. If  they  deserted  their  posts,  and 
left  the  goods  imcared  for,  and  they  were 
stolen  or  destroyed,  their  employer  must  suf- 
fer for  their  inefficiency?"  In  the  present 
case  the  telegraphed  order  of  Sbephard  was 
addressed  to  the  conductor.  He  appears  to 
have  accepted  it  as  valid,  and  the  subject 
was  within  the  general  line  of  bis  duty.  If, 
therefore,  he  took  part  in  the  Illegal  arrest 
the  defendant  was  liable  for  the  consequences 
of  his  act  But  even  beyond  this,  it  was 
his  duty,  under  ordinary  circumstances,  as 
already  said,  to  protect  his  passengers  from 
trespass  while  under  his  care;  and  tf  he  stood 
by  and  saw  them  Illegally  molested  in  any 
way,  without  an  efTort  to  protect  them.  It 
would  be  negligence,  for  which  the  defend- 
ant would  be  liable.  He  was  not  however, 
required  to  enter  Into  a  contest  with,  or  put 
hlmsdf  in  opposition  to,  the  officers  of  the 
law;  and,  if  he  merely  stood  by  without  tak- 
ing part  in  the  arrest  by  known  policemen, 
he  was  not  necessarily  bound  to  Inquire  into 
their  authority,  or  assert  his  own  against  it. 
How  tar  the  conductor  in  fbe  {nresent  case 
assisted  in  the  arrest  Is  the  subject  of  some 
conflict  in  the  testimony,  and  what  knowl- 
edge he  had  of  the  illegality  of  it  Is  not 
clear.  Although  the  telegram  was  addressed 
to  blm,  as  the  conductor  of  that  train,  he 
does  not  seem  to  have  assumed  the  direct 
tlon  of  the  affair,  but  rather  to  have  ac- 
quiesced In  what  the  police,  whom  he  found 
there  on  his  arrival,  should  do,  with  the  sug- 
gestion that  they  should  not  detain  his  train. 
The  case  must  therefore  go  to  the  jury,  to 
determine  what  be  did,  and  whether,  in  ac- 
cordance with  the  principles  of  law,  it  was  a 
proper  performance  of  his  duty.  The  distinc- 
tion made  in  the  English  cases  cited  by  ap- 
pellee, with  reference  to  acts  ultra  vires  as  to 
the  corporation,  does  not  seem  to  have  "com- 
manded general  assent  in  this  country,  (see 
7  Amer.  &  Eng.  Evj.  Law,  684;)  but  we  are 
not  required  to  co~  eider  it  at  present  as  our 
own  cases  show  jaat  the  alleged  act  of  the 
conductor,  as  well  as  of  Sbephard,  were  such 
as  might  be  viewed  by  the  Jury  as  within 
the  apparent  authority  delegated  by  the  de- 
fendant. 

The  p&pcT  book  of  appellant  Is  open  to  just 
complaint  In  a  rather  full  brief  of  cases 
from  other  states  not  a  single  Pennsylvania 
decision  is  referred  to,  although,  as  this  opin- 
ion shows,  there  are  several  which  are  much 
closer  in  point  than  any  of  those  cited,  and 
they  are,  of  course,  much  more  authoritative 
with  us  than  those  of  other  states,  however 
well  reasoned.  In  the  pressure  of  business  on 
this  court,  we  ought  not  to  be  called  on  to 
do  counsel's  work.  It  is  not  always  possi- 
ble to  recall  at  once  even  cases  with  which 
we  are  familiar,  and  we  should  be  able  to 
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rely  on  counBel  for  reference,  at  least,  to 
everything  relevant  and  material  In  our  own 
Iteports.  Counsel  who  neglect  this  duty  take 
a  risk  not  fair  either  to  the  court  or  their 
client 

Judgment  revwsed,   and    venire  de  novo 
awarded. 


(1G»  Pa.  8t  SU) 
DUGOAJN  V.  BALTIMORB  &  O.  R.  CO. 
(Supreme  Court  of  Pennsylvania.    Dec.  80, 


Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   J.  W.  F.  White,  Jnd|^». 

Action  by  John  Dnegan  against  the  Baltimore 
ft  Ohio  Railroad  Company  for  assault  and 
false  imprisonment.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Dismissed. 

lams  &  Brock,  for  appellant  Johns  Mc- 
Gleave,  for  appellee. 

MITCHELL,  X  For  the  reasons  set  forth 
in  the  opinion  in  Duggan  v.  Railroad  Co.,  28 
AtL  182,  (filed  herewith,)  this  appeal  is  dis- 
missed. 


069  Pa.  St  Z12) 

In  re  RBIMBR'S  BSTA133. 

Appeal  of  BWINO  et  al. 

(Supreme  Court  of  Pennsylvania.    Dec.  30, 

1893.) 

Wills — Cosstkuction  —  Residuart  Bequbsts  — 
Dbscbiftion  op  Pbopbrtt — "Eppbcts." 

1.  Testator,  after  having  declared  an  in- 
tention  to  dispose  of  his  whole  estate,  and  given 
specific  bequests  and  devises,  provided:  "I  give 
and  bequeath  to  my  brother  A.  any  and  all  of 
my  household  goods,  books,  clothing,  furniture, 
et?.,  that  he  may  desire;  the  balance  of  the  per- 
sonal effects  to  be  divided  among  the  children 
of  my  sister  M."  Held,  that  the  residuary  be- 
quest to  the  children  of  M.  carried  a  balance 
of  testator's  personal  estate  consisting  of  mon- 
ey and  securities,  and  as  to  which  ne  would 
otherwise  have  died  intestate. 

2.  The  term  "effects,"  in  the  residuary 
clause  of  a  will,  will  carry  a  balance  of  person- 
al estate  consisting  of  money  and  securities, 
in  the  absence  of  anything  in  the  will  to  show 
a  contrary  intention. 

3.  Costs,  including  attorney's  fees,  for  the 
trial  of  issues  devisavit  vel  non,  cannot  be 
charged  to  the  estate  unless  it  is  benefited  there- 
by. 

Dean,  J.,  dissenting. 

Appeal  from  orphans'  court,  Allegheny 
county. 

Proceedings  In  tlie  matter  of  the  estate  of 
George  G.  Relmer,  deceased.  From  the  de- 
cree of  distribution,  Amos  D.  Ewing  and 
others  appeal    Reversed. 

Negley  &  Millar  and  Robb  &  Fitzsim- 
mons,  for  appellants.  Hudson  &  McCue  and 
R.  B.  Stewart,  for  appellees. 

ORBEN,  J.  It  cannot  be  doubted  that  the 
testator  Intended  to  dispose  of  the  whole 
of  bis  estate.  The  first  clause  of  his  wUl  Is 
as  foUows:  "I  c»-der  that  all  my  just  debts 
and  funeral  expenses,  also  charges  for  pro- 
bating this  my  will,  be  first  fully  paid  and 
.satisfied,    and,    after    the   payment   of   the 


same,  I  direct  that  the  whole  of  my  estate  re- 
maining shall  be  divided  as  follows."  The 
testate^  then  makes  bequests  of  personalty, 
and  thereafter  devises  of  real  estate,  pre- 
ceded by  theee  words:  "After  which,  I  direct 
my  real  estate  to  be  divided  as  follows." 
Then  follow  six  devises  of  specific  real  es- 
tate, which,  it  is  asserted  by  the  appellants, 
and  is  not  denied  by  the  appellees,  comprise 
the  whole  of  the  real  estate  of  the  testator. 
It  is  manifest,  therefore,  that  the  testator 
was  perfectly  conscious  of  the  distinction  be- 
tween personal  and  real  estate  as  subjects  of 
testamentary  disposition,  and  that  he  fully 
intended  to  dispose,  by  his  will  In  question, 
both  of  all  his  personal  estate  and  all  hi6' 
real  estate.  The  present  contention  arises 
upon  the  meaning  of  one  of  the  clatises  dis- 
posing of  his  personal  estate.  It  is  in  the 
following  words:  "First  I  give  and  be- 
queath to  my  brother  Andrew  Relmer  any 
and  all  of  my  household  goods,  books,  cloth- 
ing, furniture,  etc.,  that  he  may  desire;  the 
balance  of  the  personal  effects  to  be  divided 
among  the  children  of  my  sister  Mary  Ew- 
ing." It  is  too  plain  for  argument  that  this 
was  an  absolute  bequest  to  Andrew  of  all 
the  chattels  named,  because  he  wa?  at  Ul>- 
erty  to  take  all  of  them,  if  he  so  desired.  If 
he  so  desired,  and  took  them  all,  there  would 
be  none  left  for  the  children  of  Mary  Ewing 
to  take,  and  the  bequest  to  them  would  be 
nugatory  for  want  of  a  subject-matter  upon 
which  to  operate,  if  the  contention  of  the  ap- 
pellees is  correct.  The  controversy  Is  upon 
the  distribution  of  a  considerable  balance  of 
personal  estate  which  consisted  of  money 
and  securities.  The  learned  court  below  de- 
cided, and  the  appellees  contend,  that  the 
children  of  Mary  £wlng  could  only  take  the 
"balance,"  If  there  was  any,  of  the  dasa  of 
chattels  given  to  Andrew,  and  could  take  no 
part  of  the  mouey  and  securities.  If  this  is 
correct,  it  foUows  that,  if  Andrew  toot  all 
the  chattels  of  the  class  named,  Mary's 
children  would  get  no  part  of  the  personal 
estate  under  the  will;  and  it  foUows,  also, 
that,  in  order  to  produce  this  result  it  must 
be  held  that  the  testator  died  intestate  as  to 
all  of  his  personal  estate,  other  than  the  chat- 
tels mentioned  in  the  bequest  to  Andrew. 
It  is  also  alleged,  without  contradiction,  that 
the  testator's  personal  estate,  according  to 
the  inventory,  amounted  to  $23,796.54,  of 
which  the  household  goods,  books,  clothing, 
and  furniture  were  appraised  at  $258.50,  all 
of  which  went  to  Andrew  Relmer  under  the 
first  clause  of  the  wiU.  The  remainder  con- 
sisted of  cash  and  securities,  and  as  to  this 
the  court  below  held  that  the  testator  died  in- 
testate, and  made  distribution  of  the  whole 
of  the  balance  to  the  next  of  kin.  The  fund 
was  claimed  by  the  children  of  Mary  Ewing 
under  the  bequest  to  them  of  "the  balance 
of  the  personal  effects,"  In  the  first  datise  of 
the  will. 

It  Is  a  perfectly  wen  established  rule,  in 
the  construction  of   wills  In    Pennsylvania, 
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that  no  testator  Is  presumed  to  die  Intestate 
as  to  any  part  of  his  property,  If  the  words 
of  the  will  will  carry  the  whole.  In  the  case 
of  Appeal  of  the  Boards  of  Missions,  91  Pa. 
St  507,  Mr.  Justice  Gordon,  after  review- 
ing  the  provisions  of  the  will  In  question, 
said:  "From  all  this,  It  would  appear  that 
the  testator  did  not  Intend  to  die  Intestate 
as  to  any  portion  of  his  property,  real  or 
personal;  and  this  intention  must  govern, 
unless  there  Is  something  In  the  devise  it- 
self wliich  forces  us  to  a  dlfterent  conclu- 
sion, for  it  is  a  rule  long  and  well  settled 
that  a  will  must  be  so  construed  as  to  avoid 
a  partial  Intestacy,  unless  the  contrary  be 
unavoidable. "  Applying  this  doctrine  to  the 
facts  of  that  case,  this  court  held  that  the 
residuary  clause  of  that  wlU,  which  directed 
the  executors  to  sell  all  the  rest  and  residue 
of  his  estate,  and  pay  the  proceeds  to  a  cer- 
tain legatee,  included  money  which  had  ac- 
crued as  dividends  on  bank  stocks,  and  was 
not  a  subject  of  sale.  In  the  case  of  Hoflus 
V.  Hoflus,  92  Pa.  St.  305,  it  was  said  by 
Mr.  Justice  Trunkey,  delivering  the  opinion 
of  the  court:  "The  learned  Judge  of  the 
common  pleas  truly  said,  'It  should  not  be, 
and  never  Is,  presumed,  that  a  testator  In- 
tended to  die  intestate  of  any  portion  of  his 
ostate,  if  a  contrary  Intention  can  be  fairly 
'deduced  from  the  language  of  his  will;'  and 
|he  might  have  added,  'No  presumption  of  an 
Intent  to  die  intestate  as  to  any  part  of  the 
^estate  is  to  be  made  when  the  words  of  the 
testator  will  carry  the  whole.'  Raudenbach's 
JAppeal,  87  Pa.  St  61."  It  was  held  that  a 
residuary  clause  which  directed  that  the 
residue  of  the  estate  should  be  put  out  at 
Interest  by  the  executors  with  ample  secur- 
ity, and  the  Interest  thereof  shoidd  be  paid 
to  the  widow  during  her  life,  and  should 
be  equally  divided  after  her  death  between 
two  of  the  testator's'  children,  embraced  a 
tract  of  40  acres  of  land  which  was  not 
otherwise  disposed  of.  In  Jacob's  Estate, 
140  Pa.  St.  268,  21  Aa  318,  It  was  held  that 
a  residuary  clause  in  the  following  words: 
"The  remainder  and  residue  of  my  money 
I  give  and'  bequeath  to  the  hospital  of  the 
Protestant  Episcopal  Church  In  Philadel- 
phia,"—carried  certain  real  estate  with  It  to 
the  residuary  legatee,  not  otherwise  dis- 
posed of.  The  decision  was  put  upon  the 
ground  that  the  testatrix  did  not  intend  to 
die  intestate,  and  that  she  did  not  Intend  her 
heirs  to  have  any  part  of  her  estate.  In 
Sweitz^'s  Estate,  142  Pa.  St  541,  21  AU.  885, 
we  held  that  a  bequest  In  the  following 
words:  "The  rest,  or  nine-tenths,  of  my 
available  stocks,  I  bequeath  to  my  sister 
Charlotte  during  her  lifetime;  after  her 
death,  to  be  divided  equally  between  the 
children  of  my  brother,"— carried  with  It 
cash,  notes,  shares  of  corporate  stocks,  Unit- 
ed States  4  per  cent  bonds,  and  corporate 
bonds  or  loans  of  a  navigation  company. 
This  result  was  reached  by  the  application 
of  the  same  mle  we  are  considering;  and  the 


various  securities  above  mentioned  not  hav- 
ing been  otherwise  disposed  of,  and  the  tes- 
tatrix having  said,  "I  believe  it  my  duty  to 
dispose  of  my  whole  estate.  •  •  *  I  there- 
fore make  this,  my  last  will,"  etc.,  we  de- 
cided that  the  clause  of  the  will  above  men- 
tioned should  be  construed  as  a  residuary 
clause  In  favor  of  the  legatee  named  therein. 
These  lllustratlona  of  the  rule  might  be 
inflnltely  multiplied,  but  the  foregoing  are 
sufficient,  and  It  is  only  necessary  to  examine 
briefly  the  language  of  the  will  to  make 
the  application.  The  decision  of  the  court 
below-  turned  chiefly  upon  the  meaning  of  the 
word  "effects,"  In  the  first  clause.  The 
learned  Judge  held  that  the  whole  right  of 
the  children  of  Mary  Ewlng  was  to  take 
the  remainder  of  the  specific  chattels  which 
Andrew  Reimer  did  not  take.  Apart  from 
the  consideration  that  this  ruling  would  pro- 
duce an  unintended  intestacy  as  to  the  great 
bulk  of  the  estate  of  the  testator,  it  is  clear 
from  the  authorities  that  the  word  "effects" 
has  a  much  larger  signification  than  was 
accorded  to  it  Thus,  in  2  Williams,  Ex'rs, 
p.  1015,  it  Is  thus  stated:  "The  word  'goods' 
Is  nomen  generalisslmum,  and,  when  con- 
strued In  the  abstract,  will  comprehend  all 
the  personal  estate  of  the  testator,  as  stock, 
bonds,  notes,  money,  plate,  furniture,  etc. ;  and 
a  bequest  of  all  the  testator's  'chattels'  will 
have  the  same  effect  as  a  bequest  of  all  his 
'goods  and  chattels.'  So,  the  word  'effects,' 
standing  alone,  will  pass  the  whole  of  the 
testator's  residuary  estate,"— citing  a  num- 
ber of  cases.  Of  course,  this  meaning  may 
be  restricted  by  °redduary  words;  but  In 
their  absence  they  have  the  enlarged  signifi- 
cance stated.  In  Hogan  v.  Jackson,  Cowp. 
299,  iKH-d  Mansfield  said:  "I  take  'effects'  to 
be  synonymous  to  'worldly  substance,'  which 
means  whatever  can  be  turned  to  value,  and 
therefore  that  real  and  personal  effects  mean 
all  a  man's  property."  To  this  reference  may 
be  added  Campbell  v.  Prescott,  15  Ves.  500a, 
in  which  it  was  held  that  the  word  "effects," 
in  a  will,  was  equivalent  to  "property"  or 
"worldly  substance."  In  our  own  case  of 
Dowdel  V.  Hamm,  2  Watts,  61,  Rogers,  J., 
said:  "The  term  'goods  and  chattels'  In- 
cludes choses  In  action,  as  well  as  those  in 
possession.  Ford  &  Sheldon's  Case,  12  Coke, 
1;  Byall  v.  BoUe,  1  Atk.  182.  The  term  'chat- 
tels' is  more  comprehensive  than  'goods,'  and 
wiU  biclude  animate  as  well  as  inanimate 
property.  And  so  of  the  term  'effects;'  for 
the  term  'goods'  will  not  embrace  fixtures, 
but  the  term  'effects'  piay.  Lee  v.  Risdon,  7 
Taunt  188;  Salmon  v.  Watson,  4  Moore,  73; 
Pitt  V.  Shew,  4  Bam.  &  Aid.  206.  The  term 
'effects,  both  real  and  personal,'  In  a  will, 
passes  freehold  estate,  and  all  chattels,  real 
and  personal.  2  Chit  BL,  in  the  note.  Tol- 
ler, in  his  Law  of  Executors,  uses  the  term 
'effects'  as  Including  choses  in  action.  *  •  • 
And  we  come  to  the  same  result  If  we  adopt 
the  popular  signification  of  the  term.  It 
means  such  funds  In  the  hands  of  the  ex- 


Digitized  by 


Google 


188 


ATIiANtlC  BEPORTEE,  Vol.  28. 


(Fa. 


ecutor  as  may  be  made  effective  or  avail- 
able for  payment  of  debts  or  legacies." 

Recurring  to  the  language  of  the  will  in 
the  present  case,  we  fall  to  discover  any 
words  restrictive  of  the  general  meaning  of 
word  "effects."  The  bequest  Is,  "the  balance 
of  the  personal  effects  to  be  divided  among 
the  children  of  my  sister  Mary  Ewlng." 
The  court  below  said  that  this  meant  the 
balance  of  the  specific  chattels  bequeathed 
to  Andrew  Beimer  which  be  did  not  desire. 
By  what  authority  is  such  an  Inference 
drawn?  The  will  does  not  say  so.  It  gives 
Andrew  the  right  to  take  all  of  those  specific 
articles;  and,  assuming  that  Andrew  would 
take  all  that  he  was  entitled  to  take,— which 
is  but  ordinary  human  natiu-e,— there  would 
lie  no  balance  for  Mary's  children  to  take.  If 
the  testatcHT  had  meant  to  restrict  their 
right  to  only  that  kind  of  goods  or  chattels 
or  effects,  he  would  have  so  provided  that 
there  should  be  such  a  balance.  But,  on  the 
contrary,  he  so  provides  that  the  children 
can  get  none  of  those  effects,  except  what 
Andrew  chooses  to  give  them;  and  then 
their  title  wotild  be  not  under  the  will,  but 
imder  Andrew.  Such  a  construction  leads  to 
the  absurd  result  tbat  the  will  has  no  mean- 
ing at  all  in  tliat  view,  because  Andrew 
could  give  them  a  portion  of  the  effects 
with  or  without  the  will.  But,  independent- 
ly of  this  consideration,  the  plain  meaning 
of  the  words,  Just  as  tliey  stand,  does  not 
invite  or  permit  any  restricted  meaning  to 
the  bequest  The  first  sentence  of  the  first 
clause  simply  gives  to  Andrew  certain  spe- 
cific chattels,  and  then  stops,  thus:  "I  give 
and  tteqneath  to  my  brother  Andrew  Relmer 
any  and  all  of  my  household  goods,  books, 
clothing,  furniture,  etc.,  that  he  may  desire." 
This  is  a  simple  ^ft  of  all  the  articles  men- 
tioned. If  Andrew  does  not  desire  some  of 
them,  those  not  taken  become  a  part  of  the 
residuary  iiersonal  estate  of  the  testator,  and 
wUl  pass  by  any  residuary  bequest  Then, 
in  Immediate  connection  with  the  first  sen- 
tence of  the  clause,  the  testator  provides 
thus:  "The  balance  of  the  personal  effects 
to  be  divided  among  the  children  of  my 
sister  Mary  Ewlng."  Whose  "personal  ef- 
fects?" Obviously,  the  testator's.  What  are 
his  personal  effects?  Necessarily,  every- 
thing embraced  within  the  description  "per- 
sonal prop»ty."  This  is  the  language 
of  all  the  authorities  in  all  cases  where  the 
natural  meaning  of  the  word  "effects"  is  not 
restricted  by  the  context;  and  here  there  is 
no  such  restriction.  "The  balance  of  the 
personal  effects"  of  the  testator  means  all 
of  his  personal  effects,  except  such  partic- 
ular personal  effects  of  a  designated  class 
as  may  have  been  taken  by  Andrew  under 
the  first  sentence  of  the  first  clause  of  the 
wllL  TO  us  this  meaning  seems  p^ecUy 
simple.  It  is  in  entire  accord  with  the  au- 
thorities; it  effectuates  the  plain  intent  of 
the  testator;  and  it  prevents  him  from  dy- 
ing intestate  as  to  a  large  part  of  his  estate, 


the  whole  of  which  he  has  expressly  de- 
clared h's  intention  to  dispose  of.  We  are 
clearly  of  opinion  that  the  second  sentence 
of  the  first  clause  of  the  will  is  residuary 
in  its  character,  and  was  Intended  as  such 
by  the  testator,  and  that  the  fund  for  dis- 
tribntlon  should  be  given  to  the  children  of 
Mary  Ewing.  There  Is  nothing  in  the  pro- 
vision for  the  monument  which  In  the  least 
degree  conflicts  with  this  view.  Of  course, 
it  was  to  be  paid  for  out  of  any  moneys 
in  the  hands  of  the  executors. 

There  is  not  the  slightest  merit  in  the  third 
assignment,  relating  to  the  payment  of  at- 
torney's fees  for  defending  the  will.  It  has 
l)een  decided  over  and  over  again  that  the 
costs,  including  counsel  fees.  Tor  the  trial 
of  Issues  devlsavit  vel  non,  cannot  Ite 
charged  to  the  estate  unless  it  is  benefited 
thweby.  K<^penhaffer  v.  Isaacs,  7  Watts, 
170;  Mumper's  Appeal,  3  Watts  &  S.  441; 
Scott's  Estate,  9  Watts  &  S.  98;  Yerkes' 
Appeal,  99  Pa.  St  401.  But,  if  this  were  not 
so,  we  cannot  discover  that  any  such  ques- 
tion was  raised  in  the  court  below.  The 
very  brief  appendix  that  Is  published  does 
not  show  that  any  such  question  was  raised. 
The  opinion  of  the  court  makes  no  allusion 
to  it  and  there  is  no  credit  claimed  by  the 
accountant  for  any  such  payment  The  de- 
cree of  the  orphans'  court  is  reversed,  at 
the  cost  of  the  appellees,  and  the  record  is 
remitted,  with  Instructions  to  make  distri- 
bution of  the  fund  in  accordance  with  this 
opinion. 

DEAN,  J.,  (dissenting.)  Dr.  George  G. 
Relmer,  owing  some  debts,  mainly  unpaid 
taxes,  and  being  owner  ot.  very  valuable 
Improved  real  estate,  consisting  of  houses 
and  lots,  in  Pittsburgh,  and  also  having 
personalty  to  the  value  of  ?7,320.38,  made 
up  of  money  in  bank,  ($5,617.88,)  cash  In 
house,  money  payable  to  him  on  mortgages 
and  other  evidences  of  debt,  on  the  2d  day 
of  February,  1888,  made  his  will.  He  was 
a  single  man,  but  had  a  number  of  collateral, 
near  relatives.  Seventeen  days  before  this, 
he  had  been  stricken  with  paralysis,  and, 
doubtless  prompted  by  the  fear  that  the 
disease  would  soon  end  his  life,  undertook 
In  this  form  to  dispose  of  his  estate.  How- 
ever, he  did  not  die,  but  lived'  until  No- 
vember 26,  1891,  nearly  four  years  after- 
wards. In  the  mean  time  he  recovered  his 
health  sufficiently  to  give  attention  to  his 
business  affairs.  So  far  as  the  will  pm*- 
ported  to  dispose  of  his  personal  property, 
no  change  was  made  in  It  The  sixth  para- 
graph—a devise  of  a  bouse  and  two  lots  In 
the  twenty-second  ward  of  Pittsburgh  to 
his  nephew,  C.  N.  Relmer- was  canceled 
by  scrawling  It  over  with  pen  and  ink.  Con- 
siderable change  In  the  interval  was  made 
In  the  character  of  the  property.  He  sold 
a  lot  In  the  twenty-first  ward  devised  to 
his  brother  Andrew;  also,  two  lots  in  the 
same    ward,    and    a    piece    of    ground    on 
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Frankstown  avenue,  devised  to  his  sister 
Mary.  He  made  no  new  purchases  of  real 
estate.  By  the  accumulation  of  Income,  and 
tbe  purchase  money  of  the  land  sold,  his 
personalty  at  bis  death.  Instead  of  the 
fr,320.38  at  the  date  of  tbe  will,  was 
f21,049.28.  The  appellants  claimed  that, 
under  the  first  item  of  the  will,  this  passed 
to  them,  the  children  of  Mary  Ewlng.  The 
appellees  resisted  this,  and  alleged  that  as 
to  this  portion  of  his  estate  the  testator 
died  intestate;  and  such  was  the  opinion 
of  the  learned  judge  of  tbe  orphans'  court, 
flo  he,  after  deducting  cost  of  a  family 
monument  and  collateral  inheritance  tax, 
distributed  the  balance  ($15,224.87)  to  the 
surviving  brother,  Andrew,  and  the  children 
of  deceased  brothers  and  sisters.  From  that 
decree  of  distribution  the  children  of  Mary 
Ewlng  appealed,  and  their  appeal  Is  sus- 
tained by  this  court  Notwithstanding  the 
very  able  opinion  of  my  Brother  Green,  I 
cannot  concur  in  the  judgment.  The  con- 
tention is  determined  by  the  interpretation 
to  be  given  to  the  first  paragraph  of  the 
will,  which  is  as  follows:  "First.  I  give 
and  bequeath  to  my  brother  Andrew  Rdmer 
any  and  all  of  my  household  goods,  books, 
clothing,  furniture,  etc.,  that  be  may  desire; 
the  balance  of  the  personal  effects  to  be 
divided  among  the  children  of  my  slsta 
Mary  Ewlng."  This  is  preceded  by  the 
usual  direction  for  payment  of  debts  and 
funeral  expenses,  and  then  these  words: 
"And,  after  payment  of  the  same,  I  dbrect 
that  the  whole  of  my  estate  shall  be  divided 
as  follows."  Then  comes  the  first  para- 
graph already  quoted.  This  Is  followed  by 
the  second,  which  reads  thus:  "I  direct 
that  my  executors  hereinafter  named  shall 
collect  the  rents  from  my  real  estate,  and 
place  the  same  In  some  good  reliable  bank 
until  such  times  that  said  rents,  together 
with  any  other  moneys  I  may  have  remain- 
ing after  paying  my  debts,  funeral  expenses, 
etc.,  as  aforesaid,  shall  amount  to  the  stmi 
of  five  thousand  dollars,  ($5,000;)  and  I 
then  direct  that  my  said  executors  shall 
take  said  five  thousand  dollars,  and  use  the 
same  In  the  erection  of  a  family  monument 
on  our  cemetery  lot,  near  the  town  of  Ta- 
rentum.  In  Allegheny  county,  Pa.;  after 
which,  I  direct  my  real  estate  to  be  divided 
as  follows."  Then  follow  six  separate  de- 
vises of  real  estate,  which,  it  is  conceded. 
Included  all  he  owned  at  the  date  of  the 
will,  and,  because  of  sales  In  the  interval, 
more  than  at  the  date  of  his  death. 

It  is  argued  by  appellant  that  the  words, 
"the  balance  of  the  personal  effects  are  to  be 
divided  among  the  children  of  my  sister 
Mary  Ewlng,"  are  to  be  understood  In  tbe 
same  legal  sense  as  If  he  had  said,  "the 
balance  of  my  personalty,"  or  "all  that 
remains  of  my  personal  estate,"  or  similar 
phrases,  wUcb  necessarily  Import  personal 
estate,  as  distinguished  from  real  estate.  My 
first  lmpressi(Hi  was  that  the  court  below  had 


fallen  into  error  In  Its  Interpretation  of  this 
first  paragraph;  but  a  careful  scrutiny  of 
the  whole  will,  having  before  me  the  sut>- 
jects  of  the  bequests  and  devises,  constrains 
me  to  hold  otherwise.  In  Interpreting  thla 
bequest,  we  start  with  the  primary  rule, 
which  determines  the  construction  of  all 
wills,  that  the  Intent  of  the  testator,  as  ascer- 
tained from  the  whole  will,  must  be  carried 
out  It  is  true,  as  argued,  that  the  words, 
"the  balance  of  the  personal  effects,"  might 
be  descriptive  of  and  Include  all  and  every 
kind  of  personal  property,  and  pass  the  mon- 
ey here  in  dispute.  It  is  often  used  In  wills 
as  a  synonym  for  personal  estate,  and,  as 
the  very  many  adjudicated  cases  cited,  both 
from  the  courts  of  England  and  the  United 
States,  show,  has  been  held  to  be  stitH- 
clcntly  significant  and  comprehensive  to  pass 
plate,  jewelry,  heirlooms,  evidences  of  debt, 
money,  and  all  property  not  realty;  but.  In 
giving  the  word  "effects"  such  meaning  In 
every  instance,  the  court  was  impdled  to 
do  so  because  the  testator  had  in  no  way  in- 
dicated an  Intention  to  limit  Its  scope  to  a 
particular  kind,  or  to  less  than  the  whole,  of 
the  personalty.  In  not  a  single  case  that  I 
have  been  able  to  discover  has  the  rule  laid 
down  in  1  Jarm.  Wills,  751,  been  departed 
from,  that  the  word  "will  comprise  the  en- 
tire personal  estate  of  the  testator,  unlesa 
restrained  by  the  context  within  narrower 
limits."  Contr(^ed  by  that  rule  here,  what 
was  the  Intent  of  the  testator  when  he  adopt- 
ed as  the  expression  of  his  intention  the 
word  "effects?"  He  has  before  his  mind  the 
objects  of  his  bounty,— his  brother  Andrew, 
and  the  children  of  his  sister  Mary  Ewlng. 
Tbe  first  subject  of  disposal  occurring  to  him 
is  tbe  property  in  his  house;  that  before 
his  eyes.  As  to  this,  he  says:  "I  give  and  be- 
queath to  my  brother  Andrew  Reimer  any 
and  all  of  my  household  goods,  books,'  cloth- 
ing, furniture,  etc.,  that  he  may  desire." 
This,  In  the  mind  of  the  testator,  obviously, 
whatever  may  have  been  Andrewjs  right,  is 
not  a  gift  of  all  the  household  goods,  books, 
clothing,  furniture,  etc.,  but  only  so  much  as 
he  may  desire.  There  Is  a  right  of  choice 
in  the  brother,  which,  when  exercised  by 
selection,  may  dispose  of  only  part  of  the 
property.  As  the  bequest  in  the  mind  of 
the  testator  does  not  necessarily  pass  all 
the  "household  goods,  books,  furniture,  etc." 
to  Andrew,  the  next  thought  is,  what  shall 
be  done  with  that  which  he  does  not  choose 
to  take?  The  testator  Immediately  answers 
by  contintilng  to  speak  in  the  same  para- 
graph thus;  "The  balance  of  the  personal 
effects  to  be  divided  among  tbe  children  of 
my  sister  Mary  Ewlng."  Then,  further,  the 
fact  that  the  personal  effects  from  which  his 
brother  is  to  choose  are  mentioned  in  de- 
tail, while  no  single  article  of  the  "effects" 
given  to  the  children  is  mentioned,  makes 
the  gift  to  them  accord  with  the  Idea  that  the 
intention  was  to  give  them  the  balance  of 
the    personal    effects    not   selected    by    his 
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brother.  Again,  the  Jnxtaposltloii  of  the  two 
sentences  in  the  same  paragraph,  their  nat- 
ural association  In  thought,  i^  Indicate 
clearly  that  the  word  "effects"  was  used  in 
a  restrictlTe  sense.  That  it  was  so  used  Is 
further  shown  by  the  testator's  direction 
concerning  his  money  in  the  next  paragraph 
of  the  will,  already  qnoted.  The  executors 
are  directed  to  collect  his  rents,  and  place  the 
same  In  bank,  until  such  times  that  said 
rents,  "togeth»  with  any  other  moneys  I 
may  have  remaining  after  paying  my  debts, 
fnnoal  expenses,  etc.,  as  aforesaid,  shall 
amount  to  the  sum  of  five  thousand  dollars," 
when  the  money  Is  to  be  expended  in  the 
erection  of  a  family  monument.  If  by  the 
use  of  the  words,  "the  balance  of  the  p^- 
sonal  effects,"  In  the  first  paragraph,  he 
thought  to  dispose  of  his  money,  these  di- 
rections are  wholly  inconsistent  with  such  In- 
tent, while  they  are  in  harmony  with  the  In- 
tention to  restrict  them  to  the  balance  of 
the  household  goods,  books,  clothing,  and  fur- 
niture not  desired  by  his  brother.  The 
cases  dted  by  appellants  are.  In  their  form  of 
expression,  all  dlstlngulsbable  from  the  one 
on  hand.  In  Campbell  y.  Frescott,  15  Yes. 
507,  It  was  held  these  words  passed  the 
whole  personalty:  "1  give  to  my  sons  all 
my  •  •  •  merchandise  stock,  with  jewels, 
plate,  household  goods,  furniture,  and  all 
effects  whatsoever."  Mitchdl  ▼.  Mitchell, 
5  Madd.  69,  this  was  the  language  of  the  tes- 
tator: "All  and  singular,  my  plate,  linen, 
china,  household  goods  and  furniture,  and 
effects  that  I  shall  die  possessed  of."  This 
was  held  to  pass  the  personal  estate.  In 
these  and  the  other  coses  cited  the  word 
"effects"  Is  framed  In  paragraphs  different 
firom  that  Ln  this  wUL  There  was  no  indi- 
cation, from  what  the  testator  said,  to  re- 
strict the  sweeping  effect  which  the  law  oth- 
erwise gives  to  the  word.  But  here,  as  Is 
said  by  the  court  In  Ennis  v.  Smith,  14 
How.  400,  "  'effects,'  In  French,  or  the  word 
'effets,'  has  the  same  meaning  Ln  commcm 
parlance  and  in  law  that  It  has  in  English. 
Its  meaning,  properly.  In  either,  when  used 
Indefinitely  in  wills,  but  in  connection  with 
something  particular  and  certain.  Is  Hmited 
by  its  association  to  other  things  of  a  like 
kind." 

But  It  Is  useless  to  go  over  the  many  cases 
dted  on  each  side  here;  for,  as  is  said  in 
Steele  v.  Thompson,  14  Serg.  &  R.  83:  "Ev- 
ery case  of  this  cast  is  IndivldnaL  There 
can  be  no  adherence  to  precedents;  for  no 
two  wills  can  be  exactly  alike."  And  as  Is 
said  In  Hoge  v.  Hoge,  1  Serg.  &  R.  156: 
"Oases  on  wills  have  no  great  weight,  unless 
exactly  similar  In  every  respect  To  render 
them  authoritative,  they  should  be  in  verbis 
Ipslsslmis,  and  made  by  the  testator  In  the 
same  situation  and  circumstances."  The 
question  Is  not  what  might  pass  by  the 
words  "personal  effects,"  but  what  did  this 
testator  Intend,  here,  should  pass?  The  ar- 
gument based  on  the  context  preceding  the 


paragraph  In  a  doubtful  case  would  probably 
turn  the  scale  In  favor  of  appellant  In  this 
Introductory  paragraph  the  testator  positive- 
ly announced  an  intention  to  dispose  of  his 
whole  estate,  not  to  die  intestate  as  to  any 
part  of  it;  and  that  this  being  an  Intention 
which  the  law  favors,  the  interpretation 
asked  for,  it  is  urged,  should  be  put  upon  the 
first  paragraph.  My  trouble  is  that  these 
are  the  only  words  in  the  will  which  indicate 
an  intention  to  dispose  of  this  large  sum  of 
money  in  the  executor's  hands.  After  di- 
rections as  to  payments  of  debts  and  funeral 
expenses,  and  before  proceeding  to  dispose  of 
his  estate,  he  says:  "I  direct  that  the  whole 
of  my  estate  remaining  stiall  be  divided  as 
follows."  Giving  to  these  words  their  literal 
meaning,  they  are  a  positive  declaration  of 
an  Intention  to  die  testate  as  to  the  whole 
estate,  real  and  personal  As  to  the  weij^t 
to  be  given  to  such  declarations  in  the  in- 
troductory clauses  of  wiUs,  the  remarks  of 
Chief  Justice  Tilghmnn  in  Steele  v.  Thomp- 
son, 14  Serg.  &  R.  83,  are  in  point  He  says: 
"In  connection  with  other  circumstances, 
such  an  introduction  may  be  worthy  of  con- 
sideration; but  the  better  opinion  seems  to 
be  there  is  not  much  in  It  because  it  is  gen- 
erally considered  by  the  drawer  as  a  mat- 
ter of  form,  and  put  down  of  course,  before 
be  begins  to  express  the  will  of  the  testator, 
and  because  it  cannot  be  doubted  that  most 
men,  when  they  make  their  wills,  do  intend 
to  dispose  of  their  whole  estate,  whether 
they  say  so  or  not"  And  as  Is  held  in  Rupp 
V.  Eberly,  79  Pa.  St  141,  while  these  Intro- 
ductory words  are  to  be  considered  ais  illus- 
trating the  intention,  they  will  not  of  them- 
selves pass  property  which  Is  clearly  omit- 
ted. Here,  while  the  testator  said  he  Intend- 
ed to  dispose  of  his  whole  estate,  he  dearly 
did  not  do  so.  There  is  no  ambiguity  In  the 
wllL  The  first  paragraph  bequeaths  to  his 
brother  so  much  of  his  household  goods, 
books,  and  furniture  as  he  chooses  to  accept, 
and  the  balance  of  the  personal  effects  is  be- 
queathed to  the  children  of  his  sisto'.  He 
directed  that  his  money  should  be  applied  to 
his  debts,  and  |5,000  to  the  erection  of  a 
monument;  he  devised  all  of  his  real  estate 
In  separate  parcels  to  particular  persons,  but 
made  no  disposition  of  the  large  sum  of 
money  now  for  distribution.  Therefore  there 
was  nothing  left  for  the  court  below  to  do 
but  to  distribute  this  fund  under  the  Intes- 
tate laws;  and  the  judgment  in  my  opinion, 
ought  to  be  affirmed. 


(Ut  Pa.  St.  420) 

COTE  V.  MURPHY  et  aL 

(Sapreme  Court  of  PennsylTania.    Jan.  2, 

1894.) 

COKSPIBACT— COMBINATIOK  OP  EmPLOTKS  TO  RaISS 

Wages — Coumtbr  Combikatioit  op  Ekplotebs 
— Lawpulness — PRByxNTiKO  Salbs  to  Oohobs- 
lae  Bmtlovebs. 

1.  Where   emidoyes    enter    into    a    lawf-a'i 
combination  to  control,  by  artificial  means,  th» 
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ttapsiy  of  labor,  preparatory  to  a  demand  for 
an  adTance   in  wages,   a  combination  of  em- 

Eloyerg    to    resist    snch    artificial    advance    is 
iwful,  since  it  is  not  made  to  lower  the  price 
of  labor,  as  retrolated  by  supply  and  demand. 

2.  A  combination  of  employers  prevented 
dealers  in  the  supplies  used  by  such  employers 
from  selling  to  an  employer  who  was  not  a 
member  of  their  combination,  and  who  had 
conceded  a  demand  of  the  employes,  by  in- 
forming such  dealers  that  no  member  of  the 
combination  would  buy  from  them  if  they  sold 
to  such  employer.  Seid,  that  this  was  not  un- 
lawful coercion. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  Ewlng,  Judge. 

Trespass  by  George  M.  Cote  against  Hugh 
Morphy,  M.  Dlebold,  Greorge  Cunningham, 
Nathan  Jones,  Edward  Eiler,  David  J. 
Byans,  A.  J.  Breitwelser,  D.  R.  Speer,  W. 
L.  Coyle,  George  S.  Lacy,  George  Loeffert, 
and  John  LoeiKert  to  recover  damages  al- 
leged to  hare  been  sustained  by  reason  of 
a  conspiracy  between  defendants  to  damage 
plaintltF  in  his  business,  deprive  him  of  his 
source  of  buying  and  the  customers  to  whom 
be  sold,  to  defame  his  character  and  to  sub- 
ject him  to  great  loss,  to  interfere  with  his 
trade  generally,  and  to  Injure  the  public  at 
large.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

J.  McF.  Carpenter  and  J.  S.  &  El.  G.  Fer. 
guBon,  for  appellants.  J.  A:  Wakefield  and 
J.  W.  Klnnear,  for  appellee. 

DEAN,  J.  The  defendants  were  members 
of  the  Planing  Mill  Association,  of  Allegheny 
connty,  and  Builders'  Exchange,  of  Pitts- 
burgh. The  different  partnerships  and  In- 
dividuals composing  these  associations  were 
In  the  business  of  contracting  and  building, 
and  famishing  building  material  of  all 
kinds.  On  the  Ist  of  May,  1891,  there  wa« 
a  strike  of  the  carpenters,  masons,  and  brick- 
layers In  the  building  trades,  bringing  about, 
to  a  large  extent,  a  stoppage  of  building. 
The  men  demanded  an  eight-hour  ^day,  with 
no  redaction  in  wages  theretofore  paid,  which 
the  employers  refused  to  grant  Then  a 
strike  by  the  unions  of  the  different  trades 
was  declared.  The  plaintiff,  at  the  time,  was 
doing  business  In  the  dty  of  Pittsburgh,  as 
a  dealer  In  buUdIng  materials.  He  was  not 
a  member  of  either  the  Planing  Mill  Asso. 
dation,  or  of  the  Btillders'  Exchange.  There 
were  also  contractors  and  builders,  who  be- 
longed to  neither  of  these  organizations,  who 
conceded  the  demands  of  the  workmen. 
They  sought  to  secure  building  material  from 
dealers,  wherever  they  could,  and  thus  go 
on  with  their  contracts.  If  they  succeeded 
In  purchasing  the  necessary  material,  the 
result  would  be  that  at  least  some  of  the 
striking  workmen  would  have  employment  at 
a  higher  rate  of  wages  than  the  two  asso- 
ciations were  willing  to  pay.  The  tendency 
of  this  was  to  strengthen  the  cause  of  the 
strikers,  for  those  employed  were  able  to 
contribute  to  the  support  of  their  fellow 
workmen  who  were  Idle.   The  two  associa- 


tions already  named  sought  to  enlist  all  con- 
cerned, as  contractors  and  builders,  or  as 
dealers  in  supplies,  whether  members  of  the 
associations  or  not,  in  the  furtherance  of 
the  one  obJect,-Hres!stance  to  the  demands 
of  the  workmen.  The  plaintiff,  and  six  oth- 
er individuals  or  firms  engaged  in  the  same 
business,  refused  to  Join  them,  and  under- 
took to  continue  sales  of  building  material 
to  those  builders  who  had  conceded  the  eight- 
hour  day.  The  Planing  Mill  Association  and 
Builders'  Exchange  tried  to  limit  their  abil- 
ity to  carry  on  work  at  the  advance  by  in- 
ducing lumber  dealers  and  others  to  refrain 
from  shipping  or  selling  them,  In  quantities, 
the  lumber  and  other  material  necessary  to 
carrying  on  the  retail  business.  In  several 
instances  their  efforts  were  successful,  and 
the  plaintiff  did  not  succeed  in  purchasing 
lumber  from  certain  of  the  wholesale  dealers . 
in  Cleveland  and  Dutwis,  where  he  wanted 
to  buy.  The  defendants  were  active  mem- 
bers of  one  or  other  or  both  of  the  associa- 
tions engaged  in  the  contest  with  the  strik- 
ing workmen.  The  strike  continued  almut 
two  months.  After  it  was  at  an  end,  the 
plaintiff  brotight  suit  against  defendants, 
averring  an  unlawful  and  successful  con-^ 
splracy  to  Injure  him  in  his  business,  and  to' 
Interfere  with  the  course  of  trade  generally, 
to  the  injiu7  of  the  public;  that  the  con- 
spiracy was  carried  out  by  a  refusal  to  sell 
to  him  building  materials,  themselves,  and 
by  threats  and  intimidation  preventing  other 
dealers  from  doing  so.  Under  the  instruc- 
tions of  the  court  upon  the  evidence,  there 
was  a  verdict  for  plaintiff  In  the  sum  of 
$2,500  damages,  which  the  court  reduced  to 
$1,500;  then  Judgment;  and  from  that  de- 
fendants take  this  appeal 

The  plaintiff's  case  is  not  one  which  appeals 
very  strongly  to  a  sense  of  Justice.  The 
mechanics  of  Pittsburgh,  engaged  in  the  dif- 
ferent building  trades,  on  the  1st  of  May,  1891, 
demanded  that  eight  hours  should  be  com- 
puted as  a  day.  In  payment  of  their  wages. 
Their  right  to  do  this  Is  clear.  It  is  one 
Of  the  Indefeasible  rights  of  a  mechanic  or 
a  laborer.  In  this  commonwealth,  to  fix  such 
value  on  his  services  as  he  sees  proper,  and 
under  the  constitution  there  Is  no  power 
lodged  anywhere  to  compel  him  to  work 
for  less  than  be  chooses  to  accept.  But  in 
this  case  the  workmen  went  further.  They 
agreed  that  no  one  of  tbem  would  work 
for  less  than  the  demand,  and  by  all  law- 
ful means,  such  as  reasoning  and  persuasion, 
they  would  prevent  other  workmen  from 
working  for  less.  Their  right  to  do  this 
Is  also  dear.  At  common  law,  this  last 
was  a  conspiracy,  and  Indictable,  but  under 
the  acts  of  1869,  1872,  1876,  and  1891,  em- 
ployes, acting  together  by  agreement,  may, 
with  few  exceptions,  lawfully  do  all  those 
things  which  the  common  law  declared  a 
conspiracy.  They  are  still  forbidden,  in  the 
prosecution  of  a  strike,  preventing  any  one 
Of  thdr  nimiber  who  may  desire  to  labor 
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from  doing  so,  hy  force,  or  menace  of  harm 
to  persca  or  propa-ty;  but  the  strike  here 
was  conducted,  throughout,  in  a  lawjful,  or- 
derly manner.  The  employers— contractors 
and  others  engaged  in  building  and  furnish- 
ing supplies,  members  of  the  two  associ- 
ations already  mentioned,  to  which  these 
defendants  belonged— refused  to  concede  the 
demands  of  the  workmen,  and  there  then 
followed  a  prolonged  and  bitter  contest 
The  members  of  the  associations  refused 
to  furnish  supplies  to  those  engaged  in  the 
construction  of  any  building  where  the  con- 
tract(^  had  conceded  the  eight-hour  day. 
This,  as  IndlYldual  dealers,  they  had  a  clear 
right  to  do.  They  could  sell  and  deliver 
their  material  to  whom  they  pleased.  But 
they  also  went  further.  They  agreed  among 
themselyea  that  no  member  of  the  associ- 
ation would  furnish  supplies  to  those  who 
were  in  favor  of,  or  had  conceded,  the  eight- 
hour  day,  and  that  they  would  dissuade 
other  dealers,  not  members  of  the  associ- 
ations, from  famishing  building  material  to 
such  contractors  or  retail  dealers.  To  the  ex- 
tent of  their  power,  this  agreement  was 
carried  out  This,  clearly,  was  combination, 
and  the  acts  of  assembly  referred  to  do 
'not,  in  terms,  embrace  employers.  They  <Kily 
Include,  within  their  express  terms,  work- 
men. Hence,  it  is  argued  by  counsel  for 
appellee,  these  defendants  are  subject  to  all 
the  common-law  liability  of  conspteutors,  in 
their  attempts  to  resist  the  demands  for 
increased  wages;  that  is,  there  can  be  a 
combination  among  workmen  to  advance 
wages,  but  there  can  be  no  such  combi- 
nation- of  employers  to  resist  the  advance. 
That  which,  by  statute,  is  permitted  to 
the  one  slde^  the  common  law  still  denies 
to  the  other.  If  this  position  be  well  tak- 
«n,  we  then  have  this  inequality:  The 
plaintiff,  who  is  aiding  a  comt)inatlon,  either 
directly  or  indirectly,  intentionally  or  nn- 
intentionally,  to  advance  wages,  sues,  tar 
damages,  members  of  another  combination, 
who  resist  the  advance.  Nor  is  there  any 
difference  in  the  character  of  the  acts  or 
means  on  both  sides  in  turthwance  at  thdr 
purposes.  The  workmen  will  not  work 
themselves,  and  they  use  persuasion  and 
reason  with  their  fellows  to  keep  them  from 
going  to  work,  until  the  demand  is  conceded. 
The  employers  wiU  not  s^  to  contractors 
who  concede  the  demand,  and  they  do  their 
best  to  persuade  others  engaged  in  the  same 
business  from  doing  so.  Then,  the  element 
of  rea}  damage  to  plaintiff  is  absent  By  far 
the  larger  number  of  dealers  In  the  city  and 
county  were  members  of  the  combination 
which  refused  to  sell.  Only  the  plaintiff  and 
six  others  refused  to  enter  the  combination. 
The  result  was  that  these  seven  had  almost 
&  monopoly  of  furnishing  supplies  to  all 
builders  who  conceded  the  advance.  Plain- 
tiff admits  in  his  own  testimony  that  thereby 
his  business  and  profits  largely  increased. 
In  a  few  instances,  he  paid  more  to  whole- 


sale dealers,  and  put  in  more  time  buying, 
than  he  would  have  done  If  the  associations 
had  not  Interfered  with  those  who  sold  him. 
But  it  is  not  denied  that  as  a  result  of  the 
combination  he  was,  individually,  a.  large 
gainer.  True,  he  avers  that  if  defendants 
had  gone  no  further  than  to  refuse  to  sell, 
themselves,  he  would  have  made  a  great 
deal  more  money;  that  is,  he  did  not  moke 
as  large  a  sum  as  he  would  have  made  if 
they  had  not  dissuaded  others,  not  members 
of  the  association,  from  selling  to  him.  But 
that,  by  the  fact  of  the  combinations  and 
strike,  he  was  richer  at  the  end  than  when 
they  commenced,  is  not  questioned. 

We  then  have  these  facts,  somewhat  pe- 
culiar '  in  the  administration  of  justice:  A 
plaintiff  suing  and  recovering  damages  for 
an  alleged  imlawfol  act,  of  which  he  himself, 
in  so  far  as  he  aided  the  workmen's  com- 
bination, Is  also  guilty,  and  both  acts  spring- 
ing from  the  same  source,— a  contest  be- 
tween employers  and  employed  as  to  the 
price  of  dally  wages,— and  then  the  further 
fact  that  this  contest,  instead  of  damaging- 
him,  resulted  largely  to  his  profit  We  as- 
sume, so  far  OS  concerns  defendants,  if  their 
agreement  was  unlawful,  or.  If  lawful,  it 
was  carried  out  by  unlawful  acts,  to  the  dam- 
age of  plaintiff,  the  judgment  should  stand. 
All  the  authorities  of  this  state  go  to  show 
that,  while  the  act  of  an  individual  may  not 
be  unlawful,  yet  the  same  act  when  commits 
ted  by  a  combination  of  two  or  more,  may 
be  unlawful,  and  therefcnre  be  actionable. 
A  dictum  of  Lwd  Denman  in  Rex  v.  Seward, 
1  AdoL  &  E.  711,  gives  this  definition  of  a 
"conspiracy:"  "It  is  either  a  combination  to 
procure  an  -unlawful  object,  or  to  procure  a 
lawful  object  by  imlawful  means."  This 
leaves  still  undetermined  the  meaning  to 
be  given  the  words  "lawful"  and  "unlaw- 
ful," in  their  connection  in  the  antithesis. 
An  agreement  may  be  unlawful.  In  the  sense 
that  the  law  will  not  aid  In  its  enforcement, 
or  recognize  it  as  binding  tipon  those  who 
have  made  it,  yet  not  unlawful  in  the 
sense  that  it  will  pimish  those  who  are  par- 
ties to  It,  either  criminally  or  by  a  verdict 
In  damages.  Lord  Denman  is  reported  to 
have  said  afterwards  in  Reg.  v.  Peck,  9  AdoL 
&  E.  680,  that  his  definition  was  not  very 
conect  See  note  to  section  2291,  3  Whart 
Crim.  Law.  It  is  conceded,  however,  in 
the  case  in  hand,  any  one  of  defendants, 
acting  for  himself,  had  a  right  to  r^use  to 
sell  to  those  favoring  the  eight-hour  day, 
and  BO,  acting  for  himself,  had  the  right  to 
dissuade  others  from  s^lng.  If  the  act 
were  unlawful  at  all,  it  was  because  of  the 
combination  of  a  numl)tf.  Gibson,  X,  In 
Com.  ▼.  OarUsIe,  BrlghUy,  N.  P.  40,  says: 
"Where  the  act  Is  laivfol  for  the  indivldaal, 
it  can  be  the  subject  of  conspiracy,  when 
done  in  concert,  only  where  there  is  a  direct 
intention  that  injury  shall  result  from  it  or 
where  the  object  is  to  benefit  the  conspiratmv 
to  the  prejudice  of  the  public  or  the  oppression 
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of  indlTldualSr  and  'where  such  prejudice  or 
oppression  Is  tbe  natural  and  necessary  conse- 
quence." In  tbe  same  case  it  Is  held:  "A 
combination  is  criminal  wherever  the  act  to 
be  done  has  a  necessary  tendency  to  preju- 
dice the  public,  or  to  oppress  individuals  by 
onJuBtiy  subjecting  them  to  tbe  power  of 
the  confederacy,  and  giving  effect  to  the 
purposes  of  the  latter,  whether  of  extortion 
or  mischief.  According  to  this  view  of  the 
law,  a  combination  of  employers  to  depress 
tbe  wages  of  journeymen  b^ow  what  they 
would  be  If  there  was  no  recurrence  to  arti- 
ficial means  on  either  side  Is  crim^naL"  This 
case  puts  the  law  against  the  combination  in 
a«  strong  terms,  if  not  stronger,  than  any 
others  of  our  own  state.  The  significant 
qualification  of  the  general  principle,  as  men- 
tioned in  tbe  last  three  lines,  wiU  be  notic- 
ed: "If  there  was  no  recurrence  to  artificial 
means  on  either  side."  Tbe  prejudice  to  the 
public  Is  the  use  of  artificial  means  to  af- 
fect prices,  whereby  the  public  suffers.  A 
combination  of  stoclibroliLerB,  to  comer  a 
stock;  of  farmers,  to  raise  the  pjriqe  of  grain; 
of  manufacturers,  to  raise  the  price  of  their 
product;  of  employers,  to  reduce  the  price  of 
labor;  of  workmen,  to  raise  the  price,— were 
at  the  date  of  that  decision,  at  common  law, 
all  conspiracies.  The  fixed  theory  of  courts 
and  legislators  then  was  that  tbe  price  of 
everything  ought  to'  be,  and  in  the  attsence  of 
conft)lnatlon  necessarily  would  be,  regulated 
by  supply  and  demand.  The  first  to  deny 
the  Justice  of  this  theory,  and  to  break  away 
from  it,  was, labor;  and  this  was  soon  fol- 
lowed by  the  legislation  already  noticed,  re- 
lieving worlunen  from  the  penalties  of  what 
for  more  than  a  century  had  been  declared 
mJawfal  combinations  or  conspiracies.  Wa- 
ges, It  was  argued,  should  be  fixed  by.  the 
fair  proportion  labor  had  contributed  In  pro- 
duction. The  market  price,  determined  by 
supply  and  demand,  might  or  might  not  be 
fair  wages,— often  was  not, — and  as  long  as 
workmen  were  not  free,  by  combination,  to 
insist  on  their  right  to  fair  wages,  oppression 
by  capital,  or,  which  ia  the  same  thing,  by 
their  employers,  followed.  It  is  not  oar 
business  to  pass  on  the  soundness  of  tbe 
theories  which  prompt  the  enactment  of  stat- 
utes. One  thing,  however,  is  clear:  The 
moment  the  legislature  relieves  one,  and  by 
far  the  larger  number,  of  the  citizens  of  the 
commonwealth  from  the  common-law  prohi- 
bitions against  combinations  to  raise  the 
price  of  labor,  and  by  a  combination  the 
price  was  raised,  down  went  the  foundation 
on  which  common-law  conspiracy  was  baa- 
ed, as  to  that  particular  subject  Before  any 
legislation  on  the  question,  it  was  held  that 
A  combination  of  workmen  to  raise  the  price 
of  lalx>r,  or  of  employers  to  depress  It,  was 
unlawful,  because  such  combination  inter- 
fered with  the  price,  which  would  otherwise 
be  regulated  by  supply  and  demand.  This 
Interfoence  was  in  restraint  of  trade  or  busi- 
ness, and  prejudicial  to  the  public  at  larg& 
v.28A.no.3— 18 


Such  combination  made  an  artlflclal  prica 
Workmen,  by  reason  of  the  combination, 
were  not  willing  to  work  for  wliat,  otherwise^ 
they  would  accept  Employers  would  not  pay 
what  otherwise,  they  would  consider  fair  wa- 
ges. Supply  and  demand  consist  in  the  amoimt 
of  labor  for  sale,  and  the  needs  of  the  employee 
who  buys.  If  more  men  offered  to  sell  labor 
than  are  needed,  the  price  goes  down,  and  the 
employer  buys  cheap.  If  fewer  than  re- 
quired offer,  the  price  goes  up,  and  be  buys 
dear.  As  every  seller  and  buyer  is  free  to 
bargain  for  himself,  the  price  is  regulated 
solely  by  supply  and  demand.  On  this  rea- 
soning was  founded  common-law  conspiracy, 
in  this  class  of  cases.  But  In  this  case  the 
workmen,  without  regard  to  the  supply  of 
labor,  or  the  demand  for  it  agreed  upon  what 
in  their  judgment  is  a  fair  price,  and  then 
combined  in  a  demand  for  i>ayment  of  that 
price.  When  refused,  in  pursuance  of  the 
combination,  they  quit  work,  and  agree  not 
to  work  until  the  demand  Is  conceded.  Fur- 
ther, they  agree,  by  lawful  means,  to  prevent 
all  others,  not  members  of  the. combination, 
from  going  to  work  until  the  employers  agree 
to  pay  the  price  fixed  by  the  combination. 
And  tills,  as  long  as  no  force  was  used,  or 
menaces  to  person  or  property,  they  haJd  a 
lawful  right  to  do;  and,  so  far  as  is  Icnown 
to  us,  the  rise  demanded  by  them  may  have 
been  a  fair  one.  But  it  is  'nonsense  to  say 
that  this  was  a  price  fixed  by  supply  and  de-' 
mand.  It  was  fixed  by  a  combination  of 
workmen  on  thebr  combined  judgment  as  to 
its  fairness;  and,  that  the  supply  might  not 
lessen  It  they  combined  to  prevent  all  othw 
workmen  In  the  market  from  accepting  less.' 
Then  followed  the  combination  of  employers, 
not  to  lower  the  wages  theretofore  paid,  but 
to  resist  the  demand  of  a  combination  for 
an  advance;  not  to  resist  an  advance  which 
would  natnrally  follow  a  limited  supply  In  the 
market  for  the  supply,  so  far  as  the  workmen 
belonging  to  the  combination  were  concnned, 
was,  by  combination,  wholly  withdrawn,  aqd, 
as  to  workmen  other  than  members,  to  the 
extent  of  their  power,  they  kept  them  out  of 
the  market  By  artificial  means,  the  market 
supply  was  almost  wholly  cut  off.  Tlie  com- 
bination of  the  employers,  then,  was  not  to 
Interfere  with  the  price  of  labor,  as  deter- 
mined by  the  common-law  theory,  but  to 
defend  themselves  against  a  demand  made 
altogether  regardless  of  the  price,  as  regu- 
lated by  the  supply.  The  element  of  an  un- 
lawful combination  to  restrain  trade  t>ecanse 
of  greed  of  profit  to  themselves,  or  of  malice 
towards  plaintiff  or  others,  is  lacking,  and 
this  is  the  essential  element  on  which  is 
founded  all  the  decisions  as  to  common-law 
conspiracy  In  this  class  of  cases;  and,  how- 
ever unchanged  may  be  the  law  as  to  com- 
binations of  employers  to  interfere  with  wa- 
ges, where  su<di  combinations  take  the  ini- 
tiative, they  certainly  do  not  depress  a  mar- 
ket price,  when  they  combine  to  resist  a  com- 
bination to  artificially  advance  price.     "The 
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reason  of  the  law  ia  the  life  of  the  law,"  and, 
as  given  in  tlie  cases  cited  by  appdlee,  irre- 
sistibly Impels  to  the  condosion  that  the 
combination  here  was  not  unlawful;  a  con- 
clusion which  is  clearly  indicated  in  C!om.  v. 
Oarllale,  supra,— that  it  would  not  be  unlaw- 
ful if  there  was  first  recurrence  to  artificial 
means  by  workmen  to  raise  the  market  price. 
Here,  the  first  step  provocative  of  a  combina- 
tion by  the  employers  was  an  attempt,  by 
lawful,  artificial  means  on  part  of  the  work- 
men, to  control  the  supply  of  labor,  prepara- 
tory to  a  demand  for  an  advance.  Nor  does 
the  fact  that  the  appellee  was  not  a  work- 
man, nor  a  member  of  any  of  the  unions  of 
workmen,  put  him  in  any  better  attitude  than 
if  he  were.  He  undertook,  for  his  own  prof- 
It,  to  aid  the  cause  of  the  workmen.  His 
right  so  to  do  was  unquestionable.  But  If 
the  employers,  by  a  lawful  combination, 
could  limit  his  ability  so  to  do,  they  did  not 
make  themselves  answerable  in  damages  to 
him  for  the  consequences  of  a  lawful  act 

The  case  of  Morris  Run  Coal  Co.  t.  Bar- 
day  Coal  Co.,  68  Pa.  St  173,  is  not  tt  point 
It  was  the  attempt  to  enforce  the  collection 
of  a  draft  given  by  one  member  of  a  com- 
bination formed  to  raise  the  price  of  coal  to 
another,  in  consideratiou  of  certain  stipula- 
tions in  the  agreement  It  was  held  that  the 
combination,  being  in  restraint  of  trade,  was 
unlawful,  and,  as  the  draft  was  given  in  pur- 
suance of  the  unlawful  contract  it  also,  was 
tainted  with  the  illegality,  and  there  could 
be  no  recovery.  But  If  the  agreement  itself 
were  not  unlawful,  were  the  methods  to 
carry  it  out  unlawful?  If  the  employers' 
combination  here  had  used  illegal  methods  or 
means  to  prevent  other  dealers  from  selling 
supplies  to  plaintiff,  the  conspiracy  might 
still  liave  been  found  to  exist  The  threats 
referred  to,  although  what  are  usually 
termed  "threats,"  were  not  so  in  a  legal 
sense.  To  have  said  they  would  infiict 
bodily  harm  on  other  dealers,  or  villify  them 
In  the  newspapers,  or  bring  on  them  social 
,  ostracism,  or  similar  declarations,— these  the 
law  would  have  deemed  threats,  for  they 
may  deter  a  man  of  ordinary  courage  from 
the  prosecution  of  his  business  in  a  way 
which  accords  with  his  own  notions.  But  to 
say— and  even  that  is  inferential  from  the 
correspondence— that  if  they  continued  to 
sell  to  piaintifC  the  members  of  the  associar' 
tion  woqld  not  buy  from  them,  is  not  a 
threat  It  does  not  interfere  with  the  deal- 
er's free  choice.  It  may  have  prompted  him 
to  a  somewhat  sordid  calculation.  He  may 
ttave  considered  which  custom  was  most 
profitalde,  and  have  acted  accordingly.  But 
this  was  not  such  coercion  and  tlureats  as 
constituted  the  acts  of  the  combination  nn- 
lawfuL  Rogers  v.  Dutt  13  Moore,  P.  C.  209; 
Bowen  v.  Hatheson,  14  Allen,  499;  Mann- 
facturlng  Co.  v.  Hollls,  (Minn.)  55  N.  W. 
1119,  (not  yet  ofl3.cially  reported.)  On  the 
main  question  the  case  last  dted  goes  further 
than  we  are  called  upon  to  go,  as  yet  in  this 


state.  It  holds  that  what  is  not  unlawful 
when  done  by  an  individual  cannot  be  un- 
lawful when  done  by  many,  and  therefore 
the  combination  not  to  deal  with  those  who 
broke  the  rules  of  the  association  was  not 
a  conspiracy.  For  this  a  number  of  cases  from 
other  states,  as  well  as  firom  England,  are 
cited.  But  the  law  in  this  state  has  hereto- 
fore been  determined  otherwise,  from  a  yeey 
early  day,  by  an  unbroken  line  of  decisions, 
which  here  call  tor  no  qualification;  for,  so 
far  as  concerns  the  facts  of  this  case,  the 
legislature  has  so  changed  the  law  as  to  ren- 
der these  deidsions  inapplicable.  We  con- 
cede, however,  that  the  decisions  of  other 
courts  are  by  no  means  uniform.  Mr. 
Wright,  in  his  work  on  the  Law  of  Criminal 
Conspiracies  and  Agreements,  (London, 
1873,)  says:  "It  is  conceived  that  on  a  re- 
view of  all  the  decisions,  thare  is  a  great 
preponderance  of  authcwity  in  favor  of  the 
proposition  that  as  a  rule  an  agreement  w 
combination  is  not  criminal,  unless  it  be  t<x 
acts  or  omissions,  whether  as  ends  or  means, 
which  would  be  criminal  apart  from  agree- 
ment." Logically,  the  same  rule  would  ap- 
ply, as  was  held  in  Manufacturing  Co.  v. 
Hollis,  to  combinations  which,  although  not 
criminal,  are  alleged  to  be  unlawful.  But 
without  regard  to  whether  the  general  rule 
be  settled  by  weight  of  authority,  as  claimed 
by  appellants,  we  hold  here  that  this  com- 
bination was  not  unlawful,  because  (1)  it 
was  not  made  to  lower  the  price  of  wages, 
as  regulated  by  the  supply  and  demand, 
but  to  resist  an  artificial  price  made  by  a 
combination  which,  by  statute,  was  not  un- 
lawful; (2)  the  methods  adopted  to  further 
the  objects  of  the  combination  were  not  un- 
lawful. 

Another  point  has  been  most  earnestly 
pressed  upon  our  consideration  by  counsel 
for  appellants.  It  is  argued  that,  under  our 
declaration  of  rights,  either  the  acts  of  as- 
sembly of  1869,  1872,  1876,  and  1891,  exempt- 
ing employes  from  the  penalties  of  unlaw- 
ful combination  to  fix  the  price  of  labor, 
are  void,  because,  by  their  terms,  they  em- 
brace only  a  particular  class  of  citizens  of 
the  commonwealth,  or  their  scope  must  be 
enlarged  beyond  the  express  terms  of  these 
acts,  BO  as  to  include  within  their  protection 
all  those  interested  In  the  same  subject  of 
legislation.  It  is  argued  that  It  Is  not  with- 
in the  power  of  the  legislature  to  declare 
some  citizens  innocent  of  any  offense  against 
the  law,  for  the  very  same  act  wlilch,  when 
committed  by  some  others  In  the  same  busi^ 
ness,  the  law  will  stiii  hold  to  be  criminal; 
that  what  the  statute  declares  Is  not  con- 
spiracy in  one  case  cannot  under  the  law, 
be  conspiracy  in  the  other;  and  therefore, 
in  every  contest  of  this  kind  between 
workmen  and  employers,  the  statute  if 
not  void,  must  at  least  be  held  to  oper- 
ate equally  to  the  exemption  of  all  citi- 
zens interested  in  the  subject  affected  by  the 
combination.    If  there  be  nothing  criminal 
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in  a  combination  to  artificially  raise  wages, 
there  can  be  nothing  criminal  In  an  employ- 
ers' combination  to  resist  the  advance,  or  to 
artificially  depress  them.  This  question  is 
not  In  the  case,  in  the  view  we  have  taken 
of  the  facts.  We  are  at  all  times  averse  to 
passing  on  questions,  the  answers  to  which 
are  not  necessary  to  a  decision  of  the  case 
immediately  before  us.  Much  less  are  we 
inclined  to  discuss  and  decide  questions  in- 
Tolvtng.the  constitutional  power  of  a  co- 
ordinate branch  of  the  govamment.  For 
this  reason  we  refrain  from  a  consideration 
of  the  able  argument  of  counsel  for  appel- 
lants on  this  point. 

The  refusal  of  the  court  below  to  affirm 
appellants'  seventh  prayer  for  Instructions, 
that  "under  all  the  evidence  the  verdict 
must  be  for  defendants,"  was  error,  and, 
being  here  assigned  for  error,  the  appeal 
is  Bostatned,  and  Judgment  reversed. 


(U9  Fa.  St.  4») 

BUCHANAN  v.  KERR  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  2, 

1894.) 
CoxsnsAor  to  Is*tjbb  Bcsutess— SnvpioiBNcr 
or  Evidence. 
Eividence  that   employers  in  the  build- 
ing trades  combined  to  resiet  a  lawful  combina- 
tion   of   employes   to    advance   wages,    agreed 
among  themselTes  not  to  sell  mateilals  to  con- 
tractoTS  who  conceded  the  demand,  and  refused 
to  fumidi  materials  to  plaintifC  contractor,  or 
to  work  for  him,  because  he  was  paying  the 
demanded  wages,  and  that  a  member  of  such 
employers'  combination  broke  his  contract  with 
^aintiff  to  deliver  materials,   was  insuificient 
to  show  a  conspiracy  by  such  employers  to  iu- 
jnre  plaintiff,  in  his  business. 

Appeal  from  court  of  common  pleas,  Alle- 
gany county. 

Trespass  by  lAomas  Buchanan  against 
John  Kerr,  Robert  Kerr,  Henry  Kerr,  Robert 
Twyford,  Henry  G.  Squires,  H.  R.  Barnes, 
George  S.  Fulmer,  A.  A.  Wensel,  Samud 
Frauds,  J.  F.  Bniggeman,  S.  A.  Steel,  T.  J. 
Hamilton,  and  Henry  Barley  to  recover  dam- 
ages for  Injury  and  loss  sustained  by  reason 
of  the  combined  action  of  the  defendants  to 
ndn  his  business  as  a  contractor.  From  a 
judgment  entered  on  a  verdict  for  plaintiff 
against  defendants  Henry  Kerr,  Squires,  and 
Twyford,  said  defendants  appeal    Reversed. 

J.  S.  &  E.  O.  Ferguson,  for  appellants.  W. 
J.  Brennen  and  h.  K.  Porter,  for  appellee. 

DBAN,  J.  The  opinion  In  Cote  v.  Hnrptay, 
28  AtL  190,  (filed  this  day,)  decides  this  case 
alao.  Oniere  was  no  evidence  of  a  comblna- 
Uoa  to  break  down  Buchanan  In  his  business 
as  a  contractor  or  builder.  The  evidence 
showed  a  lawful  combination  of  workmen 
engaged  In  the  building  trades  to  advance 
wages,  by  demanding  that  In  the  future  the 
employers  pay  for  eight  hours'  work  the 
same  wages  that  had  theretofore  been  paid 
for  nine  hours.  The  defendants  were  mem- 
bers ot  an  aasodatlon  of  employers,  which. 


by  combination,  resisted  this  demand.  This 
combination  agreed  among  themselves  they 
would  not  sell  material  to  contractors  who 
conceded  the  advance;  would  not  do  work 
of  any  kind  for  them.  In  pursuance  of  ttds 
agreement  they  refused  to  furnish  material 
to  plaintiff,  or  to  work  for  him,  because,  as 
they  believed,  he  was  aiding  the  striking 
worlunen  in  their  attempt  by  combination  to 
advance  the  price  of  labor.  There. is  no  evi- 
dence of  malice,  or  intention  to  Injure  this 
plaintiff.  If  Kerr,  one  of  defendants,  as 
plaintiff  alleged  at  the  trial,  broke  his  con- 
tract to  deliver  him  brick,  then  he  has  an 
action  against  him  on  the  contract,  for  dam- 
ages. But  the  other  defendants  were  nbt 
answerable  for  conspiracy  because  of  such 
breach  of  contract  by  one  of  thebr  number, 
when  such  breach  of  contract  formed  no  part 
of  the  agreement  or  combination  to  resist  a 
combination  advance  in  wages. 

The  defendants'  fourth  'prayer  for  instruc- 
tions, which  was  refused,  and  which  consti- 
tutes appellants'  third  assignment  of  error, 
that  there  was  "no  evidence  of  a  common 
purpose  between  any  two  or  more  of  them  to 
injure  plaintiff,"  should  have  been  affirmed. 
The  Judgment  is  reversed,  at  costs  of  appel- 
lee. 


BUCHANAN  v.  BARNES  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1884.) 

Appeal  from  court  of  common  pleas.  Alle- 
gheny county:    John  M.  Kennedy,  Judge. 

Trespass  by  Thomas  Buchanan  against  H.  R. 
Barnes.  John  Carr,  and  William  P.  Van,  im- 
pleaded with  James  Bradshaw,  for  damages 
lor  conspiracy.  Judgment  for  plaintiff.  De- 
fendants bring  error.    Reversed. 

J.  S.  &  E.  6.  Ferguson,  for  appellants. 
James  Fitzsimmons  and  It.  K.  Porter,  for  ap- 
pellee. 

DEAN,  J.  In  none  of  its  material  facts  is 
this  case  distdngaishable  from  that  of  Cote 
V.  Murphy,  28  Atl.  190,  in  which  judgment  is 
this  day  entered.  For  the  reasons  given  in  the 
opinion  filed  in  that  case,  we  rule  this.  Ap- 
pellants' first  assignment  of  error  is  herewith 
sustained,  and  the  judgment  is  reversed,  at 
costs  of  appellee. 


(IN  Pa.  St.  46) 

IRON     CITY     NAT.     BANK     OF    PITTS- 
BURGH V.  FT.  PITT  NAT.  BANK 
OF  PITTSBURGH. 

(Supreme  Court  of  Pennsylvania.    Dec.  30, 
1893.) 

NaiaoTTABLE  Instruments— Recovbrt  of  Monkt 
Paid  on  Foboeu  Check— Neoliobnce. 

1.  Under  Act  April  5,  18^,  relating  to  com- 
mercial paper,  which  provides  for  the  recover}' 
of  money  paid  on  forged  signatures,  whethei 
of  drawers,  acceptors,  or  iudorsers,  the  right  of 
recovery  by  the  payor  exists  only  in  case  of 
the  exercise  of  the  care  and  diligence,  and  the 
giving  of  the  notice  required  by  the  settled 
rules  of  the  law  of  negotiable  paper. 

2.  Where  a  bank  paid  a  forged  cheek  drawn 
on  it,  entered  it  on  its  books,  and  then  appar- 
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entir  dismiBsed  it  from  farther  attention,  and 
tlie  forgery  wag  not  diacoTored  until  five  Aas» 
afterwards,  tlirouKli  an  investigation  started  by 
another  bank^  from  whicli  it  received  it,  the 
former  bank  is  guilty .  of  negligence,  and  can- 
not recover  from  the  latter  the  amount  so 
paid. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  the  Iron  City  National  Bank  of 
Pittsburgh  against  the  Ft  Pitt  National 
Bank  of  Pittsburgh  to  recover  the  amount 
paid  by  plalntifC  to  defendant  on  a  forged 
check.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Beversed. 

Knox  &  Beed  and  Patterson  &  Smith,  for 
appellant    Watson  &  McCleave,  for  appellee. 

MITOHELL,  X  The  argnment  of  the 
learned  counsel  for  the  plaintiff  meets  the 
exigency  of  his  case  courageously,  and  stands 
squarely  on  the  proposition  that  "the  effect 
of  the  act  [of  5th  April,  1849,  P.  L.  426]  Is 
undoubtedly  to  declare  that  there  is  no  legal 
duty  imposed  upon  the  payor  towards  the 
holder  of  the  check  to  know  the  genuineness 
of  the  signature,— whether  it  be  the  signature 
of  the  depositor,  or  of  some  other  party;  and, 
there  being  no  such  legal  duty,  of  course,  the 
payor  cannot  be  guilty  of  negligence  vesting 
any  right  against  hiui  In  the  holder."  There 
can  be  no  question  that  this  is  the  necessary 
result  of  the  construction  contended  for,— 
that  the  act  abrogates  all  the  rules  of  the  com- 
mon law  relative  to  the  payment  of  forged 
commercial  paper.  There  Is  no  logical  stop- 
ping place  short  of  such  proposition.  A 
bank,  therefore,  may  pay  a  check,  or  certify 
it  as  good,  no  matter  how  negligently,  and 
the  bolder  may,  on  the  faith  of  such  action, 
part  with  his  goods  or  his  land,  and  yet  have 
no  claim  on  the  bank,  or,  if  be  has  been  paid, 
may  be  liable  to  refund  the  money.  StlU 
more,  any  man  may,  no  matter  how  care- 
lessly, pay  a  note  purporting  to  bear  his  own 
signature,  lay  it  away,  and  yet,  at  any  time 
within  six  years,  bring  suit  and  recover  back 
the  money,  on  the  ground  that  the  signature 
was  a  forgery.  The  disastrous  consequwices 
of  the  introduction  of  such  a  rule  into  the 
law  of  commercial  paper— a  law  foimded 
throughout  the  civilized  world  on  the  utmost 
promptness,  diligence,  and  good  faith— should 
warn  us  to  look  closely  into  the  true  intent 
of  a  statute  before  pronouncing  that  the  leg- 
islatiure  meant  it  to  have  such  effect  The 
act  of  1849  is  an  omnibus  act,  made  up  of 
the  most  heterogeneous  materials.  Sections 
7  to  11,  indasiTe,  are  the  only  ones  having 
any  relation  to  the  present  subject  and  they 
provide  that  no  defense  for  want  of  proper 
and  timely  demand  of  payment  or  accept- 
ance, or  proper  and  timely  protest  for,  or 
notice  of,  n<Hiacceptance  or  nonpayment, 
shall  avail,  unless  the  proper  place  shall  be 
distinctly  set  forth  In  the  instrument;  that, 
when  such  place  is  omitted,  demand  and  no- 
tice may  be  made  at  any  time  before  suit 


and  the  instrument  shall  be  held  payable, 
protestable,  etc.,  at  the  place  where  th^  are 
dated;  and  that  all  bUls,  drafts,  etc.,  drawn 
in  the  state,  but  payable  out  of  it,  with  add- 
ed exchange,  or  with  "  'In  current  funds,'  or 
such  like  quallflcations,  superadded,"  shall  be 
negotiable.  Section  10,  with  which  we  are 
particularly  concerned,  provides  for  the  re- 
covery of  money  paid  on  forged  signatures, 
whether  of  draw«s,  acceptors,  or  indorsers. 
In  these  sections,  thus  briefly  summarized, 
there  is  nothing  indicative  of  an  intent  to 
revolntlonize  the  law  merchant  with  iregard 
to  negotiable  paper,  bat  rather  to  relieve 
against  some  hardships  in  practice  which 
that  law  gave  rise  to.  The  strictness  of  de- 
mand and  notice,  which  was  easily  complied' 
with  when  transactions  by  bills  and  chcclcs 
were  comparatively  few,  and  the  parUes 
known  to  each  other,  became  often  of  great 
difficulty  in  the  extended  business  of  mod- 
ern times.  So  undesirable,  Jiowever,  was 
even  this  departure  from  the  general  com- 
mercial law  found  to  be,  that  sections  7,  8, 
and  9,  as  to  demand  and  notice,  w^re  repeal-- 
ed,  after  only  two  years'  experience,  by  the 
act  of  April  8,  1851,  (P.  L.  39a)  At  common 
law,  acceptance  of  a  bill  was  an  admission  of 
the  drawer's  signature,  and  the  acceptor, 
having  thus  given  it  currency,  could  not  set 
up  that  it  was  a  forgery,  (Byles,  Bills,  199;) 
and  payment  of  a  forged  check  or  bill  could 
only  be.  recovered  back  by  giving  notice  on 
the  same  day,  (Id.  230.)  But,  even  with 
prompt  notice,  any  fault  or  negligence  of  the 
party  paying  would  prevent  his  recovery; 
and  It  has  been  held,  from  Lord  Mansfield 
down,  that  an  acceptor  is  bound  to  know 
the  handwriting  of  the  drawer,  'and  that  it 
is  rather  by  his  fault  or  negligence,  than  by 
a  mistake,  if  he  pays  on  a  forged  signature. 
Id.  334.  So  strictly  was  this  rule  held  with 
regard  to  a  bank,  that  in  our  own  case  of 
Levy  V.  Bank,  1  Bin.  27,  the  mere  entry  of 
the  check  as  cash  in  a  depositor's  book  was 
held  to  be  equivalent  to  payment,  and  to 
make  the  bank  liable  to  the  depositor  for  the 
amount,  though  the  forgery  was  discovwed, 
and  notice  g^ven  the  depositor,  the  same  day, 
and  there  was  no  proof  that  the  depositor 
had,  In  the  mean  time,  lost  anything,  or 
been  prejudiced  in  any  way,  by  the  bank's 
action.  Shlppen,  C.  J.,  said:  "The  acceptor 
is  presumed  to  know  the  drawer's  handwrit- 
ing, and,  by  his  acceptance,  to  take  this. 
knowledge  upon  himself."  The  act  of  paying 
was  thus  held  to  be  a  conclusive  estoppel, 
without  reference  to  any  questions  of  mer- 
gence or  delay,  or  consequent  loss  to  the 
other  party.  This  was  the  kind  of  hardship 
which  the  act  of  1849  was  intended  to  reme- 
dy, and  this  is  the  extent  of  its  operation  in 
regard  to  a  bank  or  other  drawee,  paying  on 
a  forged  signature  of  the  drawer.  The  mere 
fact  of  payment  is  no  longer,  eo  instantl  and 
of  itself,  a  bar  to  recovery  of  the  money; 
but  the  principles  of  the  commercial  law  are 
stlli  applicable,  and  there  is  still  the  same- 
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necessity  as  before  for  care,  diligence,  and 
proper  notice,  under  the  settled  rules  of  the 
law  of  negotiable  paper.  Such  has  been  the 
construction  of  the  act  heretofore.  Thus,  In 
Roth  T.  CrlAsy,  30  Pa.  St.  145,  and  Rick  t. 
Kelly,  Id.  527,  it  was  held  that  notice  of  the 
forgery  within  reasonable  time,  and  an  ofTer 
to  rettirn  the  note,  are  necessary  to  enable 
the  party  paying  it  to  recover.  In  the  for- 
mer case,  the  conrt  below  charged  the  Jury 
that  the  plaintiff  was  bound  to  pui-sue  his 
remedy  with  due  diligence,  and  this  was  af- 
firmed. In  Rick  V.  Kelly  it  is  said  that  the 
aot  of  1849  really  accomplished  little,  as,  for 
the  most  part,  it  was  only  declaratory  of  the 
former  law;  and,  in  Chambers  y.  Bank,  78 
Pa.  St.  205,  the  necessity  of  diligence  was  ad- 
mitted, though  a  delay  of  16  days  in  the  dis- 
covery of  the  forgery  was  held  to  be  excused 
by  tbe  circnmstances,  notice  having  been 
given  immediately  on  the  discovery. 

The  two  cases  specially  relied  on  by  ap- 
pellee are  not  In  conflict  with  this  view  of 
tbe  Btatnte.  They  are  entirely  sound  on  their 
own  facts,  and  what  is  said  in  them  must 
be  read  with  reference  to  the  facts.  In 
Tradesmen's  Bank  v.  Third  Nat.  Bank,  66  Pa. 
St.  435,  the  defendant  had  collected  tiie 
money  as  agent  for  another  bank,  and  had 
credited  it  in  the  other's  account  Under 
lievy  V.  Bank  this  would  have  been  equlva^ 
lent  to  actual  payment,  and  would  have  fixed 
tbe  defendant's  liability  to  its  principal; 
but  it  was  held  that  the  act  of  1849  now 
prevented  the  mere  book  entry  from  being 
conclusive,  and,  as  the  defendant  could  pay 
the  money  back  to  the  plaintiff  without  loss 
to  itself,  it  was  bound  to  do  so.  But  in  so 
holding  this  court  said:  "Tbe  money  re- 
ceived is  in  tbe  bands  of  defendants,  and 
we  are  not  called  upon  to  decide  what 
would  have  been  their  situation  If  it  had 
been  actually  paid  over  by  them."  In  Corn 
Elxch.  Bank  v.  National  Bank  of  Republic, 
78  Pa.  St.  283,  the  court  below  bad  charged 
that,  "under  the  act  of  1849,  the  plaintiff  Is 
entitled  to  recover,  unless  there  has  been 
negligence  on  its  part,  and  through  that  neg- 
ligence the  defendant  has  been  put  in  a 
position  to  lose  by  paying  this  money  to 
plalntifl."  The  Judgment  was  reversed,  not 
because  this  charge  was  wrong,  but  because 
the  evidence  of  negligence  was  not  sufficient; 
Paxson,  J.,  saying  that  It  was  "not  neces- 
sary to  express  an  opinion  as  to  how  far 
negligence  is  a  defense  under  the  act,  for 
tbe  reason  that  there  was  not  sufficient  evi- 
dence upon  this  point  to  justify  submitting 
It  to  the  Jury."  It  is  always  a  good  defense 
that  the  loss  complained  of  was  the  result 
of  tiie  complainant's  own  fault  or  neglect, 
and  it  would  require  a  statute  in  very  ex- 
plicit terms  to  do  away  with  so  universal  a 
role  of  law,  founded  on  so  Incontestable  a 
principle  of  Justice. 

Tbe  result  of  the  act  of  1849,  and  the 
cases  upon  this  subject,  is  that  the  mere  ac- 
ceptance or  payment  of  forged  paper  is  no 


longer,  of  itself,  a  bar  to  the  recovery  of  the 
money  by  the  party  paying,  even  tbough  it 
be  a  bank  or  other  drawee.  Nor  is  such 
party  absolutely  bound,  as  at  common  law, 
to  discover  and  give  notice  of  the  forgery  on 
the  very  day  of  payment.  All  that  he  need 
do,  in  any  case.  Is  to  give  notice  promptly, 
according  to  tbe  circumstances  and  tbe  usage 
of  the  business,  and,  unless  the  position  of 
the  party  receiving  the  money  has  been  al- 
tered for  the  worse  In  the  mean  time,  it  would 
seem  that  the  date  of  notice  is  not  material. 
But,  on  the  other  hand,  the  statute  does  not 
dispense  with  the  necessity  of  care  and  dili- 
gence on  the  part  of  the  payor,  nor  exempt 
him  from  the  consequences  of  his  own  negli- 
gence, if  thereby  less  would  accrue  to  tbe 
other  party.  In  the  present  case  the  plain- 
tiff received  the  check  on  Deceml>er  19th, 
paid  it,  entered  it  on  its  books,  and  then 
apparently  dismissed  It  from  further  atten- 
tion. In  all  probability,  the  forgery  would 
not  have  been  discovered  until  tbe  deposit 
book  of  the  supposed  drawers.  Dice  &  Co., 
came  In  for  settlement,  had  not  the  defend- 
ant's officer,  on  December  24th,  called,  and 
started  the  investigation  which  resulted  In 
the  discovery.  This  must  be' pronounced  a 
want  of  due  diligence.  The  drawee  is  still 
presumed  to  know  the  drawer's  signature, 
and,  in  the  language  of  Chief  Justice  ffiiip- 
pen,  supra,  "to  take  this  knowledge  upon 
himself,"  though  the  first  slip  is  no  longer 
conclusive  against  him.  But,  having  finishM 
his  examination,  dismissed  the  subject  from 
further  attention,  and  allowed  five  days  to 
elapse,  during  which  the  party  receiving  the 
money  has  paid  it  out  In  reliance  upon  the 
plaintiff's  act,  the  latter  cannot  be  allowed 
to  say  that  he  acted  with  due  diligence  and 
absence  of  negligence.  As  the  facts  are  all 
clearly 'set  out  in  the  statement,  there  is  noth- 
ing to  go  to  a  Jury.    Judgment  reversed. 


(U»  Fa.  St.  1) 

ARTHURHOLT  v.  SUSQUEHANNA  MUT. 
FIRE  INS.  CO.  OF  HARIUSBURG. 

(Supreme  Court  of  Pennsylvania.    Dec.  80, 
1893.) 

Insukancb— Fatmbht  or  Frbmiom  t«  Bbokbb. 

Where  a  broker,  being  applied  to  by.  an 
insurance  agent  to  place  a  risk,  writes  to  a 
company  for  the  insurance,  and  the  company 
sends  tiim  the  executed  policy,  which  he  for- 
wards to  the  agent  to  deliver,  with  directions 
to  collect  and  remit  him  the  premium,  Oxe  as- 
Bured's  payment  to  sncfa  agent  binds  the  com- 
pany, though  tbe  policy  is  conditioned  to  be 
void  unless  the  premium  be  paid  within  16 
days  from  issue  to  the  secretary,  "or  an  agent 
of  the  company,  duly  appointed  as  snch  in  writ- 
ing," if  the  broker  was  in  fact  appointed  by 
the  company  to  deliver  and  collect  for  that 
policy,  the  agent  merely  acting  for  him  in  the 
matter;  and  evidence  that  the  company  had 
for  years  sent  the  broker  policies  on  nia  appK- 
.  cations,  the  premiums  for  which  be  collected 
and  remitted,  less  his  commissions,  is  proper 
to  go  to  the  Jury  on  the  question  of  such  ap- 
pointment. 
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Appeal  ftom  court  of  common  pleas,  Mer-' 
cer  county. 

Action  by  C.  F.  Arthurholt  against  the  Sus- 
quehanna Mutual  Fire  Insurance  Company 
of  Harrisborg  on  a.  policy  of  Insurance. 
Judgment  for  plalntUZ.  Defendant  appeals. 
Affirmed. 

J.  C.  MlUer  and  Miller  &  Gordon,  for  ai>- 
pellant.  B.  P.  GUlespie  and  B.  Magoffin,  for 
appellee. 

DEAN,  J.  Arthurholt,  the  plaintiff,  was  a 
retail  merchant  In  ClarksTllle,  Mercer  coun- 
ty. He  owned  the  building  containing  his 
stock  of  goods.  In  January,  18S>2,  he  applied 
to  McEean,  an  Insurance  agent  In  Mercer, 
Pa.,  for  Insurance  on  the  building  and  goods. 
McKean  could  not  place  the  risk,  in  any  of 
the  companies  he  was  agent  for,  so  he  ap- 
plied to  Downing,  an  insurance  broker  In 
Philadelphia,  to  get  the  insurance.  Downing 
applied,  by  letter,  to  the  Susquehanna  Ma- 
toal  Insurance  Company,  (this  defendant,) 
having  its  office  at  Harrlsburg,  to  take  a  risk 
of  11,000  on  the  goods,  and  $300  on  the  build- 
ing. The  defendant,  in  response,  on  the  13th 
of  January,  1892,  made  out  the  policy,  and 
transmitted  it  by  mall  to  Downing,  at 
Philadelphia,  who  immediately  sent  it  by 
mail  to  McKean,  at  Mercer,  who,  l>y  mail, 
delivered  It,  on  January  27th,  to  Arthurholt, 
the  plaintiff,  at  ClarksTllle.  The  next  day, 
Arthurholt  forwarded,  by  check,  the  pre- 
mium, $19.50,  to  McKean,  who  duly  received 
it,  and  drew  the  money  from  the  bank,  but 
he  did  not  pay  It  over  to  either  Downing  or 
the  insurance  company.  On  the  3d  of  March. 
1892,  both  goods  and  building  were  destroy- 
ed by  Are.  The  defendant  refused  to  pay 
any  part  of  the  loss  because  (1)  the  premium 
was  not  actually  paid  to  the  company,  as  re- 
quired by  the  terms  of  the  policy;  (^  there 
were  fireworks -in  the  building  at  the  date  of 
the'  insurance,  and  this,  by  a  stipulation  in 
the  policy,  rendered  it  void;  (3)  there  was 
other  insurance,  making,  in  the  aggregate, 
more  than  two-thirds  the  value  of  the  prop- 
erty, and  this  avoided  the  policy.  Under  the 
instructions  of  the  court  on  the  evidence, 
there  was  a  verdict  for  plaintiff;  hence  this 
appeal. 

It  Is  very  dear  the  court  was  right  in  sub- 
mitting the  conflicting  evidence  on  the  que»- 
tions  of  fact,  raised  by  the  second  and  third 
objections  of  defendant  to  the  determination 
of  the  jury;  but,  as  counsel  for  appellant  has 
not  pressed  the  assignments  of  error  to  the 
Instruction  in  these  particulars,  they  may  be 
dismissed.  As  to  the  first  objection,  which 
is  embraced  in  the  first  assignment  of  error, 
It  is  earnestly  argued  that,  on  the  undlspute<l 
facts,  the  court  should  have  directed  a  ver- 
dict for  the  defendant  The  stipulation  in 
the  policy  which.  It  is  urged,  must  defeat  a 
recovery,  is  as  follows:  "If  the  premium  for 
this  i>olicy,  or  for  any  renewal  of  the  same, 
shall  not  be  paid  to  the  secretary,  or  an  agent 


of  the  c<Mnpany  duly  appointed  as  such  in 
writing,  within  fifteen  days  from  the  date  of 
its  issue,"  then  the  policy  shall  be  void.  It 
will  be  noticed  that  the  premium  money  was 
paid  to  McKean,  who  was  neither  the  secre- 
tary nor  an  agent  of  the  company  duly  ap- 
pointed by  writing.  He  had  no  official  con- 
nection whatever  with  the  company.  But 
the  company's  formally  attested  policy  camo 
into  his  hands  for  delivery  to  the  Insured. 
Why?  Because  it  was  sent  to  him  by  Down- 
ing for  that  purpose.  He  was  then  the  mere 
representative  of  Downing,— the  vehicle  cho- 
sen by  him  for  the  transmission  of  the  pol- 
icy, and  the  reception  and  remittance  of  the 
premium.  This  appears  from  the  testimony 
of  both  Downing  and  McKean.  Downlng's 
agency  was  not  by  a  formal,  written  ap- 
pointment; defendant  denies  tliat  he  was  its 
agent  at  alL  He  testified  he  had  been  an  in- 
surance broker,  with  an  office  in  Philadel- 
phia, for  15  years;  that  be  had  placed  a 
number  of  risks  with  defendant  company  be- 
fore he  applied  for  this  policy;  always  col- 
lected the  premiums,  and  remitted  them, 
less  his  commissions,  to  the  company;  that, 
on  his  application,  the  company  sent  him 
this  policy,  and  he  sent  It  to  McKean  to  de-. 
liver  to  the  insured,  and  collect  and  remit 
the  premium  due  to  him.  For  negotiating 
and  placing  these  risks,  the  company  allowed 
him  (Downing)  a  commission  of  20  per  cent, 
of  the  premium,  he  remitting  to  the  company 
80  per  cent  He  did  not  deny  his  liability  to 
the  company  for  the  premium.  If  the  com- 
pany delivered  this  policy  to  Downing  on 
the  understanding  that  he  was  to  deliver  it 
to  the  insured,  collect  the  premium,  retain 
his  percentage,  and  remit  the  balance  to  the 
company,  certainly,  whatever  may  have  been 
his  attitude  before  that  time,  while  negotia- 
tion was  pending,  he  was  the  agent  in  fact 
of  the  company  for  the  delivery  of  the  ikjI- 
Icy  and  the  collection  of  the  premium;  as 
fully  the  agent  of  the  company  as  If  the  sec- 
retary had  handed  him  the  policy  in  the  com- 
pany's office,  with  Instructions  to  deliver  it 
to  the  Insured  next  door,  and  collect  the  pre- 
mium. Downing  does  not  deny  that  Mc- 
Kean merely  represented  him  in  the  delivery 
of  the  policy  and  the  collection  of  the  mon- 
ey. The  payment  to.  McKean  was,  in  its 
legal  effect,  a  payment  to  Downing.  Tak- 
ing, then,  the  provision  In  the  policy,  as  it 
stands,  that  payment  shall  be  made  only  to 
the  secretary,  or  to  an  agent  duly  appointed 
as  such  in  writing.  It  is  clear  no  act  of  the 
Insured,  or  no  act  of  one  assuming  to  be  an 
agent,  and  who  is  really  not  an  agent,  of  the 
company  for  the  collection  of  the  premium, 
will  protect  the  assured  against  the  failure 
of  the  money  to  reach  the  company;  but  If 
the  company  itself,  either  expressly  or  by 
acts  which  warrant  the  implication,  has  in 
fact  appointed  an  agent  to  deliver  a  policy 
and  collect  the  premium,  the  receipt  of  the 
money  by  such  agent  is  the  receipt  by  the 
company.    To  hold  otherwise  would  be  a 
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tTKoi  upon  the  policy  holder.  He  runs  the 
risk  of  the  honesty  of  his  own  agents  who 
apply  to  the  company  for  Insurance  upon  his 
proporty,  and  the  risk  of  the  authority  to  col- 
lect from  the  man  to  whom  he  pays,  but  he 
does  not  goaranty  the  company  that  its  own 
agents,  sent  by  it  to  ddlver  bis  policy  and 
receive  his  money,  will  pay  It  over  to  them. 
The  Intention  in  Inserting  this  provision, 
doubtless,  was  to  protect  the  company 
against  default  on  the  part  of  those  who 
were  mere  solicitorB  of  Insurance  for  the  In- 
sured; but  it  was  not  intended  to  make  the 
Insured  answerable  for  the  default  of  the 
company's  own  agents,  nor  will  any  perver- 
sion of  the  manifest  purpose  of  the  stipula- 
tion be  permitted  to  work  such  a  result 
The  court  properly  submitted  the  evidence 
to  the  Jury  to  find  whether  McKean  was  the 
mere  messenger  or  servant  of  Downing,  and 
the  payment  to  him  a  payment  really  to 
Downing.  Then,  further,  from  the  evidence 
that  Downing  had  for  years  at  times  acted 
tor  the  company,— It  Issuing  policies  at  his  re- 
quest, he  collecting  the  premiums  for  20  per 
cent  commission,  and  paying  the  net  balance 
to  the  company,— whether  the  company  had, 
without  writing,  In  fact  appointed  him  its 
agent  to  deliver  this  policy  and  receive  the 
premium.  If  so,  the  payment  to  Downing 
waa  a  payment  to  the  company,  and  the  pol- 
icy could  not  be  avoided  merely  because  the 
money  had  not  been  physically  lodged  in  the 
company's  treasury.  The  cases  cited  by  ap- 
pellant as  holding  a  ditTerent  rule  are,  with- 
out doubt,  the  law,  bnt  they  are  clearly  dis- 
tinguishable on  their  facts  from  the  one  be- 
fore us.  In  Pottsvllle  Mut  Fire  Ins.  Co.  v. 
Mhuiequa  Sidings  Imp.  Co.,  100  Pa.  St  137, 
there  were  three  ditTerent  brokers  between 
Eaeseler,  the  agent  of  the  company,  and  the 
Insured.  The  policy  was  delivered  to  the  In- 
sured, who  paid  the  premium,  but  the  money 
was  remitted  no  further  than  the  second 
broker.  There  was  no  pretense  that  it  had 
reached  the  agent  of  the  company  authorized 
to  deliver  the  policy  and  collect  the  premium. 
Our  Brother  Ore^i  puts  the  decision  ex- 
pressly on  the  ground  that  the  Insured  had 
paid  the  premium  to  a  broker  he  knew  was 
not  the  agent  of  the  company,  and  therefore 
took,  the  risk.  If,  In  that  case,  Haeseler,  the 
agept  of  the  company,'  had  sent  an  errand 
boy  with  the  policy  to  the  assured,  to  deliver 
it  and  bring  back  the  premium,  the  policy 
would  have  been  enforced,  even  though  the 
errand  boy  had  lost  the  money  or  embezzled 
it  So,  in  the  other  cases  cited,  there  was  no 
actual  payment  of  the  premium  to  an  agent 
authorized  by  the  company  to  receive  it 
Here  the  Jury  has  found,  on  competent  evi- 
dence, there  was  such  payment  to  such  agent. 
While  this  case  is  clearly  distinguishable 
in  its  facta  from  those  cited,  and  for  this 
reason  is  not  ruled  by  the  principles  an- 
nounced in  them,  yet  if  the  results  con- 
tended for  here  by  appellant  necessarily  fol- 
low from  the  CMistruetian  placed  upmi  such 


stipniaflons,  then  must  follow  some  quaIUica> 
tion  of  the  rule  laid  down  in  them;  other- 
wise, the  ruling  In  Marland  v.  Insurance  Co., 
71  Pa.  St  393.  followed  by  Greene  v.  In- 
surance Co.,  91  Pa.  St  387,  and  Pottsvllle 
Mut  Pire  Ins.  Co.  v.  Minnequa  Springs  Imp. 
Co.,  100  Pa.  St  137,  may  not  seldom  lead 
to  injustice.  The  law  In  those  cases  may 
be  invoked  by  dishonest  Insurance  companies 
to  escape  payment  of  what  ought  to  be  held 
a  dear  leg^al  obligation,  and  attempts  will 
be  made,  under  them,  to  pervert  the  clause 
referred  to  into  a  mere  trap  for  unwary, 
but  honest,  insurers.  Take  the  case  in  hand. 
The  owner  of  property,  on  the  27th  of  Janua- 
ry, receives  a  policy  dated  the  13th  of  same 
month,  regularly  attested,  issued  by  the 
company.  Insuring  properly  to  the  value  of 
$1,300  against  fire  for  one  year  from  its 
date.  He  pays  the  premium  to  the  person 
handing  him  the  policy,  assuming,  as  a  busi- 
ness man  naturally  would,  that  the  com- 
pany having  Intrusted  the  executed  policy 
for  delivery  to  the  nian  who  offers  it  to  him, 
the  same  man  has  authority  to  receive  the 
money.  Then,  resting  on  the  security  In- 
spired by  the  possession  of  the  company's 
executed  contract,  and  his  payment  of  the 
consideration  demanded,  he  makes  no  fur- 
ther Inquiry.  Seven  weeks  after  the  date 
of  the  policy,  when  nearly  one-seventh  of 
the  term  covered  by  the  Insurance  has  ex- 
pired, his  property  is  destroyed,  and  he  Is 
met  by  a  refusal  to  pay,  on  the  ground  that 
the  premium  paid  had  not  reached  the  com- 
pany's  treasury.  All  this  time  he  has  had 
possession  of  the  policy,  with  no  notice  from 
the  company  that  the  premium  had  not  beoi 
handed  over;  yet,  during  the  same  time, 
the  risk  must  have  been  carried  on  the  books 
of  the  company  as  a  valid  outstanding  risk,— 
that  Is,  If  the  company  kept  any  boolcs  show- 
ing the  condition  of  its  business  and  the  ex- 
tent of  its  liabilities.  We  assume  the  policy 
was  not  canceled  for  nonpayment  of  the 
premium,  for  no  notice  of  the  fault  was 
given  the  assured,  and  the  secretary  of  the 
company,  who  was  familiar  with  the  books, 
and  who  testified  at  length,  does  not  say 
that  it  was  canceled.  Under  such  a  state 
of  facts,  and  applying  to  them  the  law  in- 
voked in -the  cases  cited,  unless  the  policy 
holder,  as  in  this  case,  can  further  adduce 
evidence  that  he  to  whom  he  paid  his  money 
was  in  fact  authorized  to  receive  it,  he  is 
insured  if  there  be  no  fire,  but  not  insured  if 
one  occurs;  for  If,  without  notice  to  him  of 
the  nonreceipt  of  the  premium  on  an  ex- 
ecuted and  delivered  policy,  the  company 
can  declare  It  void  when  a  fire  occurs,  seven 
weeks  after  It  has  been  paid  for,  it  can  do 
the  same  seven  months  after;  in  eftect, 
the  policy  holders,  under  such  a  clause, 
.become  insurers  of  the  honesty  and  prompti- 
tude of  those  to  whom  the  insurance  com- 
pany, without  a  written  appointment,  in- 
trusts its  policies  for  delivery.  It  ought  to 
be  held  that,  under  such  a  clause,  the  Insur- 
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era  themaelves  waive  it  whenever,  by  their 
yoluiita.ry  act,  the  policy  leaves  the  office, 
to  be  delivered  to  the  insured  on  payment 
of  the  premium;  and  this,  without  regard 
to  the  fact  that  some  one,  having  no  nominal 
connection  with  the  company  as  agent,  hands 
over  the  policy  and  receives  the  premium. 
By  the  very  fact  of  Issuing  a  policy  which 
requires,  apparently,  nothing  but  delivery 
and  payment  of  premium  to  put  it  In  force, 
the  company  arms  every  man,  into  wnose 
hands  it  may  come,  with  the  power  to  re- 
ceive ita  money.  There  could  I>e  no  conduct 
more  significant  of  an  Intention  to  waive 
the  advantage  of  such  a  clause  than  this. 
But,  without  regard  to  the  soundness  ot 
this  individual  opinion  of  what  the  law  ought 
to  be,  the  case  before  us,  on  its  facts,  l>e- 
ing  clearly  outside  the  principles  laid  down 
in  the  cases  cited,  the  Judgment  is  afBrmed, 
and  appeal  dismissed. 


(ist  Pa.  St  40S) 

VANBSSB  V.  CATSBUEG  COAL  CO.,  Lim- 
ited. 
(Siq^eme  Court  of  Pennsyivania.    Dec.  30, 
1893.) 
Hasteb  and  Servant— NEoLieBNOB—DAnoBBODS 

PRBVISSa— COMTRIBUTORT  NeOLIOEKCB. 

1.  In  an  action  for  personal  injuries,  it  ap- 
peared that  defendant  waa  engaged  in  widen- 
ing the  entrance  to  ita  mine  by  dlKging  oat 
the  aides,  and  placing  roof  timbers  and  supports 
about  six  feet  apart.  After  such  supports  were 
placed,  the  loose  coal  and  slate  between  them 
were,  under  the  supervision  of  defendant's  su- 
perintendent, Icnoclced  down,  and  left  to  be  car- 
ried out  by  the  cleaning  gang,  which  followed 
some  50  feet  behind.  Plaintiff,  a  worlunan  in 
the  cleaning  gang,  was  injured  by  loose  stone 
falling  from  the  top.  Beld,  that  it  was  for 
the  jury  to  say  whether  defendant  was  neg- 
ligent 

2.  It  was  not  error  to  refuse  to  instruct 
that  if  it  had  been  shown  that  plaintiff  could 
have  seen,  by  looltinK,  that  there  was  imminent 
danger  of  the  stone  falling,  and  he  did  not  look, 
it  would  prevent  his  recovery,  since  he  had  the 
right  to  presume  that  the  entrance  had  been 
made  safe,  and  was  not  required  to  examine 
it 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   Thomas  Bwlng,  Judge. 

Action  by  Desire  Vanesse  against  the  Cats- 
burg  Coal  Company,  Limited.  From  a  judg- 
mtent  for  plaintiff,  defendant  appeUs.  Af- 
firmed. 

D.  P.  Patterson  and  A.  M.  Todd,  for  ap- 
pellant   D.  B.  Jones,  for  appellee. 

DEAN,  J.  The  defendant  operates  a  drift 
coal  mine  in  the  Monongahela  valley.  For 
the  purpose  of  enlarging  and  improving  the 
main  drift  or  gangway,  actual  digging  of 
co^  was  temporarily  stopped  on  the  2d  of 
July,  1892.  One  Coulter  liad  up  to  that  time 
been  mine  boss,  but  on  tliat  day  he  was  dis- 
diarged,  and  a  mew  boss,  Wordley,  was  em- 
ployed, who  was  expected  to  assume  his 
duties  on  the  5th  of  July,  but  did  not  actively 
do  so.    The  main  entry  or  gangway  through 


the  mine  was  at  first  only  wide  enough  for 
a  single  pit-car  trade.  This,  while  mining 
was  going  on  before  the  2d  of  July,  ,had  been 
widened  so  as  to  admit  of  laying  two  car 
tracks,  thus  doubling  the  capacity  of  the 
gangway.  This  double  width  was  attained 
by  digging  out  the  coal  at  the  sides  of  the 
old  drift,  and  by  taking  down  top  for  height 
The  permanent  safety  of  the  way  was  se- 
cured by  timbering  with  posts  at  the  sides, 
connected  with  cross  timbers  at  the  roof; 
each  set  of  timbers  to  stand  about  six  feet 
from  each  other  in  the  gangrway  course.  The 
greater  part  of  the  digging  necessary  to  the 
widening  had  been  done  before  the  work  of 
timbering  was  begun.  The  method  of  per- 
forming this  last  was  to  dig  holes  for  the  up- 
right  posts,  and,  when  necessary,  shear  out 
slightly  the  sides  to  get  them  in  ^ace  for 
the  roof  cross  timbers.  The  loose  or  frac- 
tured material,  consisting  of  coal,  bone,  and 
slate  on  the  sides  and  top,  outside  of  or  be- 
tween the  sets  of  timbers,  was  then  knocked 
down,  and  left  on  the  floor  of  the  gangway, 
to  be  shoveled  into  the  pit  cars,  and  hauled 
to  the  dump.  The  workmen  setting  the  tim- 
bers did  nothing,  after  knocking  down  that 
which  was  not  solid.  When  this  was  done, 
they  proceeded  to  place  in  position  a  new  set 
of  timbers.  Other  workmen  or  laborers  fol- 
lowed, to  remove  the  piles  of  loose  material 
left  on  the  floor  of  the  gangway.  Vanesse, 
the  plaintiff,  was  one  of  those  employed  to 
shovel  up  this  loose  material  on  the  floor 
of  the  mine.  On  the  afternoon  of  the  5th  ot 
July,  while  shoveling  a  pile  of  this  stuff  on 
the  cars,  which  had  been  left  there  several 
days  before  by  those  setting  timbers,  a  large 
piece  of  coal  and  slate  fell  from  the  side  and 
angle  at  the  top  of  the  gangway,  between  the 
timbers,  ui>on  him,  so  seriously  crushing  his 
leg  that  amputation  was'  necessary  to  save 
his  life.  He  brought  suit  for  damages  against 
his  employer,  alleging  his  Injury  was  caused 
by  the  negligence  of  the  company  in  con- 
structing the  gangway  so  that  it  was  left  in 
a  condition  unnecessarily  dangerous  to  work- 
men aijid  others  who  might  afterwards  have 
occasion  to  use  it,  either  in  working  or  pass- 
ing. The  plaintiff  alleged  that  it  was  the 
duty  of  his  employer  to  exercise  ordinary 
care  in  the  construction  of  this  gangway,  so 
that  there  should  be  as  little  danger  as  prac- 
ticable to  the  workmen  whose  duty  it  was  to 
use  it  The  court  submitted  the  evidence  to 
the  Jury  to  find  whether  there  was  ne^gence 
on  part  of  defendant;  also,  whether  plaintiff 
was  guilty  of  contributory  negligence,  in  not 
exercising  proper  care  and  vigilance  to  avoid 
the  danger.  Under  the  instructions  the  ver- 
dict was  for  the  plaintiff.  From  the  Judg- 
ment entered  on  the  verdict  the  defendant 
appeals,  assigning  for  error:  <1)  The  refusal 
of  the  court  to  peremptorily  direct  a  verdict 
for  the  defendant,  t>ecause  there  was  no  evi- 
dence of  negligence  to  submit  for  the  consid- 
eration of  the  Jury;  and  this  assignment  em- 
braces  the  second.    (3)  In  charging  the  Jury 
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as  follows:  'If  It  bad  been  shown  that,  by 
looklngr  he  could  have  seen  there  was  im- 
minent danger  of  this  piece  of  slate  falling  on 
taint,  and  be  did  not  look,  as  he  said  he  did 
not,  it  would  be  sufficient  to  prevent  his  re- 
coTtfy;  but  I  recall  no  evidence  that  would 
show  that  he  binAelf,  bj  inspecting,— just  by 
a  glance  at  it,— could  have  seen  that  it  was 
specially  dangerous,  any  more  than  any  other 
piece  of  slate  that  was  hanging  that  way." 
As  to  the  first  assignment,  while  ttae  evi- 
dence of  negligence  on  the  part  of  defend- 
ant was  very  contradictory,  and  to  the  minds 
of  many  the  weight  of  it  woxild  have  turned 
the  case  in  favor  of  defendant,  still  It  rose 
mudi  higher  than  a  scintilla  in  favor  of  plain- 
tiff. Negligence  Is  absence  Of  care,  according 
to  the  circumstances.  What  were  the  cir- 
cumstances here?  The  emi^oyer  was  con- 
structing a  tnnnd  or  way  Into  his  mine, 
which  he  knew,  for  years,  must  be  used  by 
bis  miners  and  workmen  in  moving  to  day- 
light thousands  of  tons  of  coal.  Above  this 
gangway^  pressing  always  downward  and  in- 
ward, were  hundreds  of  thousands  of  tons 
of  rock  and  earth.  The  tendency  would  be, 
continually,  to  fracture  and  loosen  the  sur- 
face of  the  tunnel  at  the  sides  and  top,  and 
cause  it  to  fall;  and  especially  would  this  be 
the  case  at  the  time  the  timbers  were  being 
set,  for  necessarily,  then,  the  surface  of  the 
gangway  would  be  disturbed.  The  testi- 
mony on  both  sides  showed  that  In  setting 
the  timbers.  Immediately  after  they  were 
In  place,  ordinary  care  required  testing  for 
loose  and  fractured  parts  betweeil  them,  and 
the  knocking  down  of  these.  '  This  work  of 
making  safe  was  done  under  the  Immediate 
supervision  and  orders  of  defendant's  super- 
intendent and  general  manager,— one  of  the 
owners  of  the  mine.  Whatever  risk  was  in- 
cident to  and  taken  in  that  special  work,  by 
those  setting  timbers,  when  that  work  was 
completed,  and  they  were  40  or  60  yards  In 
advance  of  where  ttae  accident  occurred,  any 
special  risk  at  that  point,  it  was  reasonable 
to  presume,  had  ended.  This  gangway  there 
was  ready  for  use.  If  the  loose  and  frac- 
tured pieces  of  coal,  bone,  and  slate  between 
the  timbers— which,  both  sides  say,  care  re- 
quired should  be  knocked  down  and  taken 
away  as  soipn  as  the  timbers  were  set— had 
not  all  been  removed,  then  It  was  for  the 
Jury  to  determine  whether  It  was  negligence 
in  defendant  to  leave  undisturbed  this  piece, 
tbe  fall  of  which  caused  the  injury.  The 
conflicting  testimony  as  to  whether  plaintifiF 
belonged  to  the  timbering  gang,  or  was  work- 
ing Independently  in  the  finished  gangway, 
as  a  shoveler,  40  or  60  yards  behind  that 
gang,  was  clearly  for  the  jury.  Nor  does  the 
case  turn  on  the  question  as  to  whether  de- 
fendant's method  of  timbering  and  making 
safe  the  gangway  was  the  best.  There  was 
contradictory  evidence  as  to  this;  but' there 
was  also  evidence— mainly  inferential,  it  Is 
true,  but  stQl  of  facts  which  might  have  war- 


ranted the  Inference— that  defendant  pursued 
its  own  method  carelessly  in  the  '^ork  of 
making  the  gangway  safe;  that  the  danger 
here  lurked,  not  in  a  latent  or  hidden  defect, 
but  in  one  easy  of  ascertainment  by  those 
whose  duty  it  was  to  remove  it;  that  leav- 
ing this  ton  or  two  of  loose  material  to  fall 
on  and  crush  those  .who  came  after  tiraa  not 
a  mistaken  judgment  as  to  method,  but  of 
Indifference  to  the  consequences  of  careless- 
ness In  carrying  out  that  method.  Of  course, 
we  are  speaking  of  the  case  now  in  that 
view  of  it  which  Is  moat  favorable  to  plali» 
tiff,— a  view  contradicted  by  the'  evidence  of 
defendant  in  the  most  material  points,  and 
perhaps  by  the  weight  of  the  evidence;  but 
neither  the  court  below,  nor  we,  have  the 
right  to  determine  that.  It  was  for  the  jury 
to  say,  not  whether  the  employer  taad  adopt- 
ed the  very  best  method  of  constructing  a 
gangway,  but  whether  he  had  exercised  care 
according  to  the  circumstances  in  providing 
a  gangway  which  was  reasonably  safe  for 
his  own  workmen  to  work  in,  or  pass  and 
repass  to  their  work.  We  discover  no  error 
In  submitting  the  evidence  on  this  question 
to  the  jury,  and  appellant's  first  assignment 
Qf  error  is  not  sustained. 

As  to  the  second  assignment,  we  appreciate 
the  difficulty  of  the  learned  coiut  below  In 
falling  to  recall  any  evidence  of  contribu- 
tory negligence  on  part  of  plaintiff  In  caus- 
ing his  Injury.  If  he  had  heedlessly  put, 
himself  in  peril,— had  stepped  under  a  visible 
overhanging  mass  of  coal  and  slate,  liable 
to  fall  at  any  time  and  crush  him,— that 
would  have  been  contributory  negligeniie. 
But  the  very  point  fairly  made  on  this  evi- 
dence by  plaintiff  was  that  this  danger  was 
imperceptible  to  him,  while  to  his  employer! 
whose  duty  it  was  to  detect  it  when  setting 
the  timbers,  it  was  obvious,  or  by  ordinaiy 
care  would  have  become  so.  A  workman, 
who  sees  an  apparently  safe  gangway,  wltta 
new  timbers  just  put  in  place;  knows  that 
under  the  eye  of  his  employer,  an  experi- 
enced miner,  a  gang  of  workmen  have  just 
finished  making  it  safe  for  him  and  his  fel- 
lows; then  is  commanded  by  his  employer  to 
work  in  a  particular  place  in  it,— certainly, 
before  obeying,  Is  not  required  to  enter  upon 
an  inspection  of  the  space  between  the  tim- 
bers, to  determine  whether  those  who  bad, 
but  a  short  time  before,  tested  it,  bad  per- 
formed their  duty  with  care.  We  see  noth^ 
lug  in  this  assignment  calling  for  further  no- 
tice. 

Tbe  (mses  cited  by  the  learned  counsel  for 
appellant  are  xmdoubtedly  the  law,  but  his 
trouble  is  with  the  evidence.  The  jAry  did 
not  agree  with  him  as  to  the  verdict  which 
It  warranted.  If  there  was  sufficient  evi- 
dence to  warrant  it,  it  does  not  '  matter 
whether  we  agree  with' the  Jury.  It  Is  their 
business  to  declare  the  truth  from  the  evi- 
dence, not  ours.  The  assignments  of  enat 
are  overruled,  and  tbe  Judgment'  is  'affirmed. 
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CITY  OF  ALIiBGHBNY  v.  MILIiVALB,  B. 

&  S.  ST.  RY.  CO. 

(Supreme  Court  of  PennsrlTania.    Dea  SO, 

1893.) 

HoRsa  AKD  Street  Railsoadb— Gba.nt  of  Fran- 
chise— Validity  of  Requirements— NEossgiTT 

OF  ACCEPTAKOE. 

1.  Under  Const,  art.  17,  |  9,  jproTidinj;  that 
no  street  passenger  railway  shall  be  constructed 
within  the  limits  of  any  city  withont  the  con- 
sent of  such  dty,  a  dty,  as  a  condition  to  the 
grant  of  franchise  to  a   street   railway   com- 

eany,  may  impose  a  tax  on  the  dividends  to 
e  earned,  and  fix  the  maximum  rate  of  fare  to 
be  charged,  by  the  company. 

2.  Aa  a  city  is  authorized,  under  Const 
art.  17,  S  9,  to  impose  conditions  on  its  grant  of 
a  franduse,  a  company  to  which  a  franchise  lias 
been  granted  on  its  acceptance  of  certain  con- 
ditions must  accept  all  ue  conditions  imposed 
before  it  acquires  any  rights  under  the  grant. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Action  by  the  city  of  Allegheny  against 
the  Millvale,  Etna  &  Sharpsburg  Street- 
Railway  Company  to  enjoin  defendant  from 
proceeding  with  the  construction  of  its  rail- 
road. From  a  decree  granting  the  Injunc- 
tion, defendant  appeals.    Affirmed. 

W.  B.  Rodgers,  F.  M.  Magee,  and  A.  M. 
Keeper,  for  appellant.  John  S.  Ferguson  and 
George  Blphlnstone,  for  appellee. 

MITCHELL,  J.  By  section  9,  art  17,  of 
'the  >con8titution,  "no  street  passenger  rail- 
way shall  be  constructed  within  the  limits 
of  any  city,  borough  or  township  without 
the  consent  of  its  local  authorities."  This 
language  is  repeated  in  section  15  of  the 
street  raUway  act  of  May  14,  1889,  (P.  L. 
217,)  but  this  is  merely  an  express  subjection 
ex  majore  can  tela,  of  the  privileges  to  be 
granted  by  the  act,  to  the  terms  of  the 
constitution,  which  would  be  Implied  without 
it  It  neither  enlarged  nor  diminished  the 
constitutional  powers  of  the  local  authori- 
ties, and  may  therefore  be  disregarded.  The 
proylsion  of  the  constitution  is  peremptory 
and  unlimited.  It  is  part  of  the  perradlng 
intent  of  that  instrument  to  give  local  bodies 
the  control  of  local  affairs.  The  public  his- 
tory of  the  time,  of  which  the  court  may 
take  Judicial  notice,  shows  that  one  of  the 
prime  objects  of  the  people  in  calling  a  con- 
stitutional convention  was  to  do  away  with 
special  legislation  which  interfered  with 
local  affairs,  or  granted  privileges  to  par- 
ticular bodies,  and  withheld  them  from 
others,  with  a  semblance  of  partiality,  rather 
than  of  equal  t&vor  to  all.  That  object  was 
carried  out  in  the  constitution  adopted,  so 
broadly  that  it  is  a  matter  of  grave  doubt 
whether  the  object  itself  has  not  sometimes 
been  defeated  by  tying  the  hands  of  the 
legislature  too  closely  to  permit  It  to  help 
special  localities,  with  special  needs,  by  leg- 
islation which  they  really  want  and  ought 
to  have.  But,  however  that  may  be  in 
other  matters,  the  provision  now  under  con- 


sideration, as  already  said.  Is  peremptory, 
and  without  express  limitations  of  any  liind. 
It  is  a  gift  directly  from  the  constitution  to 
the  local  bodies,  and  needs  no  help,  nor  per- 
mits any  interference,  from  the  legislature. 
If  any  limitations  are  to  be  implied  by  the 
courts,  the  implication  must  arise  from  clear 
necessity,  as  absolute,  as  peremptory,  and 
as  unavoidable  as  the  constitutional  mandate 
Itself.  The  burden  is  therefore  on  the  party 
affirming  that  the  exercise  of  the  local  au- 
thority is  not  valid.  "Omne  majus  in  se 
continet  minus."  The  man  who  can  give  tlie 
whole  can  give  part,  or  who  can  grant  ab- 
solutely con  grant  with  a  reservation  of  rent 
or  other  condition.  He  who  can  consent 
or  refuse  without  reason  does  not  make  his 
consent  or  his  refusal  either  better  or  worse 
by  a  good  or  a  bad  reason.  The  same  prin- 
ciple applies  to  the  present  subject.  It  is 
conceded  that  the  local  authorities  may  im- 
pose some  conditions,  such  as  those  relative 
to  the  police  power.  But  where  is  the 
grant  to  any  other  body  to  supervise  and 
limit  the  conditions,  or  say  what  they  shall 
be?  The  legislature  clearly  cannot  do  It 
The  very  purpose  of  the  provision  was  to 
put  an  end  to.  the  legislature's  interference. 
Nor  can  the  courts  trespass  upon  the  dis- 
cretion given  absolutely  by  the  constitution 
to  the  local  bodies.  We  do  not  undertake 
to  say  that  no  oonditi(m  could  possibly  be 
attached  to  consent,  which  would  be  an 
abuse  of,  or  transcend,  the  discretion  given. 
A  condition,  conceivable  for  the  purpose  of 
illustration,  that  the  members  of  council  vot- 
ing for  the  consent  should  have  perpetual 
free  passes,  or  other  gratuities,  might  be  de- 
clared void  as  against  the  fundamental  prin- 
ciple of  the  piuity  of  the  administration  of 
public  affairs  for  the  public  benefit  But 
even  then  the  question  would  remain  whether 
the  consent  was  not  void,  as  well  as  the 
condition  on  which  it  was  given;  but  it 
would  require  a  very  clear  case  of  the  con- 
travention of  some  controlling  and  para- 
mount principle  of  public  policy  to  Justify 
an  interference  by  the  courts  to  put  a  limit 
on  the  unlimited  constitutional  grant  There 
is  nothing  of  that  kind  here.  There  is  noth- 
ing Illegal  in  the  conditions  as  to  the  rate 
of  fares  or  the  taxation  of  the  dividends. 
The  legislature  could  have  impoised  both  as 
conditions  to  the  grant  of  the  charter,  or 
could  have  delegated  that  power  to  the  cities 
as  a  coudition  of  their  consent  If  the  au- 
thority would  have  been  legal  on  a  delega- 
tion flrom  the  legislature,  a  fortiori  it  can- 
not be  illegal  on  a  grant  from  the  constitu- 
tion. Neither  the  constitution  nor  the  legis- 
lature has  in  fact  conferred  such  power  on 
the  cities;  but  the  illustration  holds  good  to 
show  that  there  is  nothing  in  the  conditions 
imposed  by  the  city  of  Allegheny  intrinsically 
opposed  to  the  law  or  to  public  policy.  It 
is  not  a  question  of  the  munldpality's  pow- 
er to  do  that.  If  the  city  wa/9  assuming 
such  authority  as  against  the  railway  com- 
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pany,  the  argument  for  appellant  would  be 
of  convincing  force.  Bat  the  dty  is  not 
doing  BO.  It  simply  says:  "I  liave  the  sole 
and  exdnslre  power  to  consent  or  refuse. 
On  certain  coudltions  I  consent;  otherwise, 
I  refuse.  I  don't  compel  you  to  do  any- 
thing; I  merely  give  you  a  choice  between 
alternatives.  You  have  no  power  or  right  to 
demand  my  consent  You  ask  it,  and  I 
give  it  on  my  own  terms,  or  not  at  all." 

Nor  can  we  see  that  there  is  anything  un- 
reasonable in  these  conditions,  even  if  that 
matter  were  within  our  province.  A  valu- 
able franchise— to  use  public  property  (the 
streets)  for  corporate  profit— is  about  to  be 
granted.  It  is  not  illegal  or  unreasonable 
that  the  public,  or  the  dty  which  represents 
it,  should  have  a  consideration  for  the  priv- 
ilege that  it  .confers.  If  it  were  a  right  of 
passage  over  private  property,  there  would 
be  no  question  about  it,  and  the  right  could 
not  be  got  In  any  other  way.  We  see  no 
reason  why  the  public  Interest  should  not  be 
promoted  by  requiring  special  privileges  In 
the  public  property  to  be  paid  for  in  the  same 
way.  It  is  matter  of  general  knowledge  that 
the  street  railways  in  the  city  of  Baltimore 
pay  part  of  the  fare  of  every  passenger  Into 
the  dty  treasury  for  the  development  and 
care  of  Druid  Hill  park;  and  we  learn  from 
the  report  of  People  v.  Barnard,  110  N.  Y. 
552,  18  N.  E.  354,  that,  by  an  act  of  1886,  in 
New  York  municipalities  are  obliged  to  put 
up  their  consent  to  the  construction  of  street 
railways  within  their  limits  at  auction,  a&d 
award  It  to  "the  bidder  who  will  agree  to 
give  the  largest  percentage  per  annum  of  the 
gross  receipts."  The  constitutional  provision 
In  New  York 'is  closely  similar  to  our  owa. 
Whether  the  legislature  could  prescribe  that 
the  consent  of  the  local  authorities  in  this 
state  could  only  be  given  on  such  condition, 
we  express  no  opinion  about,  as  It  Is  not  be- 
fore us.  But  It  would  certainly  be  no  cause 
of  complaint  If  our  own  legislators,  general 
or  local,  should  look  as  dosely  after  the  pe- 
cuniary interests  of  the  public  involved  in 
the  grant  of  franchises.  How  valuable  they 
may  be  is  illustrated  by  tliat  ca^e,  which 
shows  that  In  the  city  of  Buffalo  the  success- 
ful railway  at  the  auction  agreed  to  pay  36 
per  cent  of  the  gross  recdpts  every  year  for 
t&e  privilege. 

The  conclusion  thus  reached  is  so  clear  up- 
on indisputable  principles  that  it  does  not 
require  aid  from  authority,  but  It  is,  in  fact, 
supported  by  tiie  exactly  similar  case  al- 
ready cited  from  110  N.  Y.  652,  18  N.  B. 
354,  and  by  our  own  decision  in  Federal  St 
Ey.  Co.  T.  City  of  Allegheny,  14  Pittsb.  Leg. 
J.  (N.  S.)  250.  In  the  latter  case  the  dty, 
in  1870,  without  authority,  either  constitu- 
tional or  legislative,  to  tax,  but  under  the  pro- 
viso in  the  charter  of  the  railway  that  no 
street  should  be  occupied  without  consent, 
made  its  consent  conditional  on  the  payment 
of  a  car  tax  and  a  percentage  of  the  divi- 
dends into  the  dty  treasury.    The  compaqy 


accepted  the  ordinance,  paid  the  car  tax,  but 
refused  to  pay  the  percentage  on  the  divi- 
dends, upon  substantially  the  same  grounds 
as  the  appellant  relies  on  here.  The  court, 
however,  gave  judgment  against  It  saying, 
inter  alia:  "The  policy  of  our  legislation  has 
be«k  to  make  the  passenger  railway  companies 
pay  the  munidpallties  for  the  use  of  the 
streets.  *  *  *  It  Is  said  the  dty  has  no 
power  to  impose  such  conditions  when  giv- 
ing its  consent  to  the  use  of  the  streets. 
•  •  •  The  act  [charter]  gave  the  company 
no  power  to  move  a  stone  or  lay  a  rail  on 
any  street  of  the  dty  without  the  consent 
of  the  councils.  The  act  imposed  no  restric- 
tions on  the  dty.  The  conndls  could  refuse 
absolutdy  thebr  consent,  and  the  company 
had  no  redress."  The  proviso  of  the  act  of 
1878  (In  the  words  of  the  constitution  as  to 
consent  of  the  local  authorities)  "is  a  condi- 
tion precedent  The  power  of  the  mnnldpal 
authority  to  give  or  refuse  consent  is  unlim- 
ited and  unqualified.  That  necessarily  im- 
plies the  power  to  Impose  reasonable  condi- 
tions in  giving  their  consent.  If  they  impose 
tmreasonable  conditions,  aU  the  company  can 
do  Is  to  refuse  to  accept"  This  court  af- 
firmed the  judgment  on  the  opinion  of  the 
court  below.  The  case  is  really  stronger 
than  the  one  In  hand,  because,  although  the 
company  had  accepted  the  ordinance  of  con- 
sent with  its  conditions,  yet  the  -case  bar- 
ing arisen  under  a  charter  and  ordinance  pri- 
or to  the  present  constitution,  the  municipal 
authority  to  Impose  conditions,  and  their  con- 
sequent validity,  rested  only  on  the  powers 
permitted  to  it  by  the  legislature,  and  not, 
as  here,  on  a  paramount  constitutional  grant. 
There  is  a  wide  difference  between  the  pres- 
ent case  and  Pittsburgh's  Appeal,  115  Pa.  4, 
7  Atl.  778.  The  contention  there  was  over 
the  rights  of  a  natural  gas  company  In  the 
streets  of  the  city.  As  to  that  subject  the 
legislative  control  of  the  streets  was  com- 
plete, and  the  dty  had  only  such  authority 
in  regard  thereto  as  the  legislature  chose  to 
allow  it  This  court  held  that,  the  legislature 
having  Invested  the  gas  company  with  the 
right  of  eminent  domain,  and  provided  only 
that  It  should  get  the  assent  of  the  dty,  and 
be  subject  to  "sudi  regulations  as  the  coun- 
cils may  adopt,"  the  city's  legislative  power 
over  the  subject  was  limited,  and  did  not 
extend  to  any  conditions  to  be  attached  to 
its  consent,  except  such  as  were  reasonable 
regulations  of  the  mode  of  carrying  out  the 
statutory  powers  of  the  corporation. 

The  conditions  in  the  present  case  being 
within  the  power  of  the  dty  to  prescribe, 
and  therefore  entirely  valid,  the  other  ques- 
tion raised  becomes  unimportant.  It  may  be 
well  to  say,  however,  that  the  ordinance  of 
consent  was  an  entirety,  to  be  accepted  or 
refused  just  as  it  was,  and  acceptance  was 
expressly  made  a  condition  precedent.  Noth- 
ing, therefore,  could  make  the  ordlnanoe  a 
consent  but  tiie  performaoce  of  the  condi- 
tion,—the  acceptance  of  the  whole.     Bven  if 
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«B7  part  of  the  condition  was  Impoaslble  or 
ultra  Tires,  the  result  would  only  be  that 
the  consent  could  never  become  effectlTe.  No 
amou|it  of  hardship,  or  Impossibility,  or  Ille- 
gality will  avoid  the  bar  of  a  condition  pre- 
cedent unperformed.  Ca  Lltt  206;  i  Bl. 
Oomm.  157.    Decree  afflrmed. 


(159  Pa.  St  419) 

MAT  v.  MEBHAN. 

(Bapteme  Court  of  Pennsylvania.    Jan.  2, 

1894.) 

HOBTOAOB — ^FOBECLOSUKB — AniDAVIT   Ot  DS- 

rsMeB— Sdfficibmot. 

1.  In  scire  facias  on  a  mortgaKS,  an  affi- 
davit of  defense  stated  that  defendant  never 
had  any  dealings  with  or  saw  nlaiatifF  until 
the  suit  was  commenced;  that  be  had  no  Icnowl- 
edge  of  a  mortgage  against  his  property  until 
it  was  accidentally  discovered;  and  that  he 
never  saw  the  alleged  mortgage,  or  borrowed 
any  money  on  it  or  received  any  money  from 
plaintiff  on  mortgage,  or  in  any  way  securgl 
on  the,  mortgaged  property.  Htid,  that  the  aiB- 
davit  was  insufficient. 

2.  Nor  was  an  affidavit  of  defense  suffi- 
cient which  stated  that  defendant  never  re- 
cdved  any  consideration .  for  the  alleged  mort- 
gage, either  in  money  or  otherwise,  and  is  not 
indebted  to  plaintiff  in  any  sum  of  money,  or  in 
any  manner  wliatsoever. 

Appeal  from  court  of  common  pleas, 
Phlladelpliia  county. 

Scire  facias  on  a  real-estate  mortgage  by 
Frederick  L.  May  against  John  Meehan. 
From  a  judgment  for  plaintiff,  for  want  of 
Buffldent  affidavit  of  defense,  defendant  ai>- 
peals.    Affirmed. 

The  affidavit  of  defense,  and  snpplemental 
affidavit  of  defense,  are  as  follows: 

Affidavit  of  defense:  "County  of  Phila- 
delphia—«a.:  John  Meehan,  the  above-named 
defendant,  being  duly  sworn  according  to 
law,  doth  depose  and  say  that  he  has  a  full 
and  lawful  defense  to  the  whole  of  the  claim 
In  the  above  case,  of  the  following  nature 
and  character,  to  wit:  That  he  never  had 
any  dealings  with  or  ever  saw  plalntlfl  until 
a  suit  on  a  mortgage  In  the  above  case  had 
been  commenced.  That  he  had  no  knowl- 
edge of  a  mortgage  being  against  his  prop- 
erty, No.  845  Jackson  street,  until  it  was  ac- 
cidentally discovered  In  a  search  against  his 
name,  when  he  gave  notice  to  have  the 
mortgage  satlafled  within  forty-eight  hours. 
No  claim  had  ever  been  made  for  Interest, 
and  It  was  only  when  the  demand  for  satls- 
facticn  was  made  that  a  scire  facias  was 
Issued.  That  he  aet&e  saw  the  alleged 
mortgage,  never  borrowed  any  money  on 
said  mortgage  from  or  through  any  persoo, 
and  never  received  any  money  from  the 
plaintiff,  w  any  one  representing  him,  on 
mcnrtgage,  or  in  any  way  secured  on  said 
house.  All  of  which  facts  t&e  defendant  be- 
lieves and  expects  to  be  able  to  prove  on  a 
trial  of  the  cause." 

Supplemental  affidavit  of  defense:  "Coun- 
ty of  Philadelphia— BS.:  John  Meehan,  the 
■boTe-nained  defendant,  being  duly  sworn 


according  to  law,  doth  depose  and  say  that, 
as  a  supplemental  defense  to  the  claim  of 
the  plaintiff,  the  leave  of  the  court  having 
been  first  had  and  obtained,  he  never  re- 
ceived any  consideration  from  the  plain- 
tiff, or  any  one  representing  blm,  on  or  for 
the  alleged  mortgage,  either  In  money  or 
otherwise,  whatever;  that  he  n«v^  made 
application  to  the  plaintiff,  or  any  one  rep- 
resenting him,  tot  any  money,  and  is  not 
indebted  to  the  plaintiff  in  any  sum  of 
money,  or  In  any  manner  whatsoever.  All 
of  which  facts  the  defendant  believes  and 
expects  to  be  able  to  prove  on  a  trial  of  the 
cause." 

H.  W.  Olmber,  for  appellant  WiUlam 
F.  Meyers,  for  appellee; 

PER  CURIAM.  It  appearing  to  the  court 
that  the  judgment  In  the  above-entitled  ea^e 
was  affirmed  at  bar  January  6,  1893,  but  no 
record  thereof  was  made,  it  is  now  ordered 
tliht  the  protbonoitary  enta'  said  judgment 
of  affirmance  nunc  pro  tuna 


(1E9  Pa.  St  9ti) 
MICHAEL  V.  CRESCENT  PIPE-LINE  CO.. 
(Supreme  Court  of  Pennsylvania.    Dec.  30, 
1893.) 

Ofikiox  EvtDBNca  —  Competbhot  o*  Winrsss— 
Valob  or  Land. 

1.  Witnesses  are  not  shown  to  be  compe- 
tent to  give  an  opinion  as  to  the  market  value 
of  land  where  they  are  shown  merely  to  liave 
"heard"  of  sales  in  the  neighborhood,  without 
stating  how,  where,  or  from  whom,  and  do  not 
profess  to  have  a  knowledge  of  wliat  lands 
are  generally  held  at  for  sale  in  the  neigh- 
borhw>d. 

2.  The  bond  given  by  one  condemning  land 
on  appeal  from  the  award  of  viewers  does  not 
limit  the  amount  of  the  landowner's  recovery, 
there  being  no  appeal  from  the  order  approving 
the  bond,  and  Const,  art.  10,  t  8,  providing 
that  the  amount  of  damages  in  case  of  appeal 
shall,  on  demand  of  eiuer  party,  b«  deter- 
mined by  a  jury. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  James  Michael  against  the  Cres- 
cent Plpe-Une  Company  for  damages  for  the 
taking  of  land  for  a  pipe  line  for  tran^wr- 
tatlon  of  oIL  Prom  a  judgment  for  plain- 
tiff on  appeal  by  defendant  from  the  award 
of  viewers,  defendant  appeals.    Affirmed. 

S.  D.  Mitchell,  Alexander  GilfiUan,  and  X 
MoF.  Carpenter  for  api)dlant.  John  0. 
Haymaker,  for  aK>eUeeu 

8TERRETT,  O.  J.  An  essential  test  of  the 
competency  of  witnesses  called  to  give  an 
opinion  in  respect  of  the  market  value  of 
land  is  that  they  should  affirmatlvdy  appear 
to  have  actual  personal  knowledge  of  the 
facts  affecting  the  subject-matter  of  the  in- 
quiry. Railway  Co.  v.  Vance,  115  Pa.  St 
325,  8  Atl.  Rep.  764  They  cannot  intelli- 
gently testify  without  such  knowledge.  Its 
possession  ,1s  a  necessary  dement  in   the 
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value  of  such  testimony,  but  cannot  be  as- 
sumed.  The  court  cannot  pass  on  tbe  aues- 
tton  of  competency  until  it  be  made  to  ap- 
pear. Hence  tbe  possession  and  sufSciency 
of  such  iwowledge  should  be  made  to  ap- 
pear, and  be  passed  upon  by  the  court,  be- 
fore the  witness  should  be  permitted  to 
express  any  opinion.  What  constitutes  suf- 
ficient Iinowledge  was  thus  stated  by  Mr. 
Justice  Clark  in  Railway  Co.  t.  Vance,  sur 
pra:  "The  market  valTie  *  •  •  is  esti- 
mated upon  a  fair  consideration  of  the  land, 
tbe  extent  and  condition  of  its  improve- 
ments, its  quantity  and  productlre  quaUties, 
and  the  uses  to  which  It  may  reasonably 
be  Applied,  taken  with  the  gmeral  sdling 
price  of  lands  in  the  neighborhood  at  tbe 
time.  Tlie  price  which,  upon  fuU  consider- 
ation of  the  matters  stated,  the  judgment  of 
well-informed  and  reasonable  men  will  ap- 
prove, may  be  regarded  as  the  market  val- 
ue. Kailroad  Co.  v.  Patterson,  107  Pa.  St 
464.  The  general  seiUng  price  of  lands  in 
tbe.  neighborhood  cannot  be  shown  by  evi- 
dence of  particular  sales  of  alleged  similar 
properties.  It  is  a  price  fixed  in  the  mind  of 
the  witness  £rom  a  knowledge  of  what  lands 
are  generally  held  at  for  sale,  and  at  which 
tbey  are  sometimes  sold,  bona  fide,  in  the 
neighborhood."  The  competency  of  the  wit- 
nesses who  w^e  allowed  to  give  their  opin- 
ions in  this  case  was  not  tested  in  the  manner 
here  indicated.  What  was  tbe  source,  ex- 
tent, and  character  of  their  knowledge  does 
not  satisfactorily  appear.  They  had  "heard" 
of  sales  in  tbe  neighborhood,  but  how,  where, 
or  from  whom,  was  not  stated.  They  do  not 
profess  to  have  had  "a  knowledge  of  what 
lands  were  generally  held  at  for  sale,"  in 
tbe  neighborhood.  With  one  exception,  they 
do  not  appear  to  have  had  any  ]aK>wledge 
from  either  observation  or  personal  experi- 
ence of  the  effect  of  the  pipe  line  upon  farm- 
ing lands.  The  value  of  opinjoas,  given  un- 
der such  circumstances,  is  s^dom,  tf  ever, 
appreciable.  The  witnesses  may  have  had 
the  requisite  knowledge,  but  it  certainly  was 
not  made  to  appear;  and  for  tbls  reason 
the  Judgment  must  be  reversed. 

The  tenth  specification  (tf  error,  claiming 
that  the  amount  of  damages,  tf  any,  to  which 
plaintiff  was  entitled,  was  limited  by  the 
bond  given  by  defendant,  has  no  merit  The 
constitution  expressly  provides  that  "the 
amount  of  such  damages  in  all  cases  of  ap- 
peal shall,  on  the  demand  of  either  party, 
be  determined  by  a  Jury,  according  to  the 
course  of  the  common  law."  Const  art  16, 
i  8.  If  the  "amount"  of  tbe  damages  shall 
be  determined  "by  a  Jury,"  the  necessary 
inference  is  that  the  power  of  the  Jury  in 
that  respect  cannot  be  limited  by  the  act 
of  the  court  in  approving  the  bond  tendered 
by  defendant  The  1>ond  is  not  intended  as 
a  measure  of  damages,  but  merely  ■  as  se- 
curity. There  is  no  provision  for  appeal 
from  the  order  of  court  approving  the  bond; 
but  in  recognition  of  the  constitutional  right 


of  trial  by  Jury  for  the  piu-poee  of  determin- 
ing the  amount  of  damages  express  provIcaMl 
is  made  for  appeal  from  any  preliminary  as- 
sessment of  damages  "by  viewers  or  other- 
wise." In  practice  the  court  is  generally 
careful  to  require  a  bond  sufficiently  large 
in  amonnt  to  cover  all  damages  to  which  the 
landowners  may  be  entitled;  but,  whether 
that  be  done  or  not  the  power  of  the  Jury 
In  the  premises  is  wholly  unaffected  by  the 
amount  ttiat  may  be  named  in  the  bond. 
Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

OB*  Pa.  St  53) 
BOLE  6t  al.  v.  NEW  HAMPSHIEB  FIEB 
INS.   CO. 

(Supreme  Court  of  Femuylvania.    Dec.  30, 
1893.) 

Firs  IssntANOs  Poliot — CJohditiokr. 
Where  a  policy  on  a  manufacturing  es- 
tablishment is  renewed  at  tbe  request  of  the  as- 
signees for  benefit  of  the  assured's  cred- 
itors, many  days  after  the  operation  of  the 
machinery  ceased,  but  while  the  premises  are 
occupied  by  the  foreman,  who  is  engaged  in  pat- 
ting together  and  selling  engines  and  other  ar- 
ticles belonging  to  the  assigned  esfiate,  and  a  loss 
occurs  during  such  condition  of  affairs,  the 
establishment  baa  not  ceased  to  l>e  operated 
witliin  the  meaning  of  the  policy. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  Thomas  Ewing,  Judge. 

Action  by  John  Bole  and  others,  assignees 
for  benefit  of  creditors  of  Hugh  M.  Bole, 
against  the  New  Hampshire  Fire  Insurance 
Company,  on  a  fire  insurance  policy.  From 
a  Judgment  for  plalntlffB,  defendant  appeals. 
Aflirmed. 

J.  S.  &  E.  6.  Ferguson,  for  appellant  R.. 
A.  &  Jas.  Balph,  for  appellees. 

WILLIAMS,  J.  Hugh  M.  Bole,  a  manu- 
facturer in  the  city  of  Pittsburgh,,  made  a 
deed  of  assignment  for  the  benefit  of  creditors 
in  April,  1881.  The  plaintiffs  are  the  as- 
signees. At  the  time  of  the  assignment  H. 
M.  Bole  held  a  number  of  policies  of  insur- 
ance upon  bis  building,  machinery,  and  mate- 
rials, which  did  not  expire  until  the  24tb  day 
of  October  following.  On  or  about  the  day 
on  which  the  policies  expired,  tbe  broiler 
through  whom  they  were  obtained  visited  the 
premises  to  see  about  their  renewal.  The 
machinery-  was  not  then  in  operation,  and 
had. not  been  for  some  days,  but  tbe  premises 
were  actually  occupied  by  tbe  foreman,  who 
was  engaged  hi  putting  together  and  making 
sale  of  engines  and  other  articles  belonging  to 
tbe  assigned  estate.  He  renewed  the  policies 
for  an  amount  then  agreed  upon,  and  the 
premiums  were  paid.  In  the  policy  sued  on, 
and  several  others,  the  following  provision 
appeared:  "This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void  *  *  *  It  the 
subject  of  insurance  be  a  manufacturing  es- 
tablishment and  it  be  operated  in  whole  or 
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In  part  later  than  ten  o'clock  at  night,  or 
If  it  cease  to  be  operated  for  more  than  ten 
ctxisecutiye  days."  The  defrase  rested  main- 
ly on  the  facts  that  the  subject  of  Insurance 
was  a  manufacturing  establishment,  and  that 
It  had  not  been  operated  for  manufacturing 
purposes  tcyr  more  than  10  days  before  the 
happening  of  the  fire.  This  appeal  depends 
on  the  meaning  of  the  words,  "cease  to  be 
operated  for  more  than  ten  days,"  found  in 
the  provision  we  have  quoted  from  the  policy. 
In  determining  the  meaning  of  these  words 
we  must  remember  tiiat  words  having  no 
fixed  technical  meaning  should  be  taken  in 
their  natural  and  obvious  sense;  that  a  pro- 
vision capable  of  two  or  more  meanings 
should  be  construed  most  strongly  against 
him  whose  undertaking  it  is;  and  that  the 
circumstances  surrounding  the  parties  when 
the  contract  was  made,  and  affecting  the  sub- 
ject to  which  it  relates,  form  a  sort  of  con- 
text that  may  be  resorted  to  in  doubtful  cases 
to  aid  In  arriving  at  the  meaning  of  the  con- 
tract In  Philadelphia  Tool  Co.  v.  British- 
American  Assur.  Co.,  132  Pa.  St.  236,  10 
Atl.  77,  the  policy  contained  a  provision  that 
It  should  be  Toid  unless  "the  assured  was  the 
sole  and  unconditional  owner  of  the  property 
Insured."  He  was  in  fact  a  lessee.  But  it 
appeared  that  the  policy  was  issued  without 
a  written  application,  and  on  the  knowledge 
of  the  agent  We  construed  this  provision  in 
the  light  of  the  circumstances  surrounding 
the  Issuing  of  the  policy,  and  permitted  the 
insured  to  recover  for  the  leasehold  interest 
which  was  actually  held  by  him.  In  Erug 
v.  Insurance  C!o.,  147  Pa.  St  272,  23  AU.  572. 
a  canning  establishment  at  the  close  of  the 
season,  was  insured  as  a  place  of  storage, 
and  the  policy  provided  that  It  should  be 
used  for  storage  only.  A  fire  was  buOt  un- 
der the  boiler  to  blow  the  water  out  of  the 
pipes  and  flues,  and  on  the  night  of  the  same 
day  the  premises  were  destroyed  by  fire.  The 
building  of  the  fire  to  blow  out  the  pipes  was 
held  not  to  be  the  use  of  the  premises  for 
any  other  purpose  than  storage.  It  was  to 
complete  the  preparation  necessary  for  devot- 
ing the  establishment  to  that  particular  pur- 
pose, and  was,  therefore,  not  a  violation  of 
the  condition  In  the  policy.  In  Doud  v.  In- 
surance Co.,  141  Pa.  St  47,  21  AtL  505,  and 
in  Boe  V.  Insurance  Co.,  148  Pa.  St  S4,  23 
AtL  718,  the  policies  sued  on  contained  a 
provision  that  they  should  be  void  if  the 
premises  should  be  vacated  without  the  con- 
sent of  the  insurer.  In  both  cases  the  fire 
occurred  while  the  houses  were  unoccupied, 
between  the  outgoing  of  one  tenant  and  the 
incoming  of  another.  In  Roe's  Case  the  ten- 
ant went  out  on  the  24th  of  March,  although 
his  lease  did  not  expire  till  the  1st  of  AprlL 
Another  tenant  was  to  move  in  on  the  1st  of 
April.  The  fire  occurred  on  the  28tfa  of 
March.    We  held  that,  as  to  the  owner,  the 


premises  had  not  been  vacated  within  the 
meaning  of  the  policy.  The  property  was  un- 
der lease,  but  some  time  might  naturally 
elapse  between  the  outgoing  and  incoming  of 
tenants  which  might  vary  with  circumstances 
over  which  the  insured  had  no  control.  A 
similar  disregard  of  the  mere  letter  in  aid  of 
the  real  purpose  of  the  contract  was  made  in 
Dougherty  v.  Insurance  Co.,  154  Pa.  St  385, 
25  Aa  739.  The  p<^cy  provided  that  the 
company  should  not  be  liable  If  the  insured 
was  injured  or  killed  while  on  a  railroad 
bridge,  trestle,  or  roadbed.  He  was  killed 
on  the  roadbed  of  a  railroad,  at  a  public  cross- 
ing, while  passing  along  a  highway.  We  bdd 
the  company  to  t>e  liable.  Similar  in  prin- 
ciple are  the  cases  of  Pickett  v.  Insurance 
Co.,  144  Pa.  St  79,  22  Att.  871,  and  Humph- 
reys V.  Association,  139  Pa.  St  264,  20  Atl. 
1047.  In  each  case  the  letter  was  disregard- 
ed In  order  to  reach  a  proper  interpretation 
of  a  stipulation  in  the.pc^cy.  In  the  case  be- 
fore us,  when  the  policy  was  Issued  the  pro- 
prletcMT  of  the  manufactory  had  failed.  Els 
property  was  in  the  hands  of  his  assignees, 
who  were  seeking  Insurance.  The  machinery 
was  not  in  operation  at  the  time,  and  had 
not  been  for  days.  Unsold  manufactured 
goods  and  unused  materials  were  scattered 
through  the  factory,  which  was  really  in 
use  as  a  store  and  sales  room  in  cliarge  of  the 
foreman.  It  was  not  vacant  or  unoccupied, 
but  the  fires  were  out  and  the  wheds  were 
stiU.  Operations  at  a  factory  ordinarily  in- 
clude both  the  manufacture  and  sale  of  the 
articles  produced.  The  manufacturing  pro- 
cesses of  the  Insolvent  were  discontinued,  but 
the  sale  of  goods  on  hand  by  the  assignees 
was  In  progress,  and  the  factory  was  occupied 
regularly  for  this  purpose.  This  branch  of 
operations  was  necessarily  conducted  In  the 
factory,  Vfhete  the  articles  were.  The  ap- 
parent risk  was  not  increased,  but  dimin- 
ished, by  the  closing  of  the  machine  shop, 
so  long  as  the  occupancy  of  the  premises  as 
a  sales  room  continued.  It  continued  down  to 
the  time  of  the  fire.  In  the  language  of  the 
special  verdict  rendered  in  the  case:  "The 
foreman  of  the  shops  remained  in  charge, 
keeping  the  place  cleaned  up,  and  selllnc 
stock  and  material  on  hand.  •  •  •  He 
also  attended  to  the  deliv»y  of  the  properly 
sold,  and  when  he  needed  help  in  this  work 
or  In  delivery  he  was  furnished  with  the  nec- 
essary assistance."  He  actually  delivered  a 
steam  engine  to  a  purchaser  on  the  31st  of 
March,  1892.  and  tlie  fire  took  place  on  the 
afternoon  of  the  following  day.  We  agree 
with  the  learned  Judge  of  the  court  b^ow 
that  upon  these  facta  the  factory  had  not 
ceased  to  be  operated  vrithin  the  meaning  of 
the  policy,  and  that  judgm«it  on  the  reserved 
question  was  properly  entered  in  favor .  of 
the  plaintifF.  The  Judgment  Is  therefore  af- 
firmed. 
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on  Pa.  St.  KT) 

GRANBT  MINING  ft   SMELTING  CO.   ▼. 

IiAV£RT7   et  al. 

(Sai»eine  Court  of  Pennsylvania.    Dec.  SO, 

1883.) 

PABTRXiuiHip— Unauthobizsd  Dbbts— Powbr  o* 
One  Pabtnkb  to  Btsa  Firm. 
A  partnership  agreement  between  B. 
and  L.  provided  that  all  checks  be  signed  by 
both  parties,  and  the  agreement  was  commu- 
nicated to  their  bank.  All  checlcs  were  drawn 
according  to  the  agreement  to  within  four 
montlis  of  the  dissolution  of  the  firm,  and  at 
tliat  time  S.  drew  a  number  of  checks,  executed 
by  himself  alone,  for  purposes  not  entered  on 
the  books,  nor  known  or  consented  to  by  L, 
SM  that,  as  between  the  bank  and  an  attach- 
ing creditor  of  tile  firm,  the  bank  was  enti- 
tled to  credit  for  money  paid  out  on  the  checks 
drawn  by  S.  only  so  far  as  it  could  show  that 
the  money  was  used  to  pay  firm  obligations. 

Appeal  from  court  of  common  pleaB,  Al- 
legheny coonty. 

Action  by  the  Granby  Mining  &  Smelting 
Company  against  Charles  E3.  LaTerty  and  an- 
other, partners  as  the  Manufacturers'  Gal- 
vanizing Company.  On  a  Judgment  for  plain- 
tiff, the  First  National  Bank  of  Pittsbmrgh 
waa  served  with  an  execution  attachment, 
and  summoned  to  appear  as  garnishee.  From 
a  Judgment  for  the  garnishee,  plaintiff  ai>- 
peals.    Beversed. 

John  Dalzell,  William  Scott,  and  George  B. 
Gordon,  for  appellant  Shlras  &  Dickey,  for 
appellees. 

Wn.TiTAMS,  3.  The  plaintiff  alleges  that 
the  bonk  (the  garnishee)  holds  moneys  be- 
longing to  Its  debtor,— the  firm  doing  business 
as  the  galvanizing  company.  This  the  bank 
doiies.  It  admits  that  the  firm  was  a  de- 
positor, but  asserts  that  the  mon^y  so  depos- 
ited has  been  paid  out  upon  the  cl^ecks  of 
the  firm.  To  this  the  attaching  creditor  re- 
plies that  some  of  the  checks  charged  to  the 
firm  account  were  really  the  Individual  checks 
of  one  partner,  and  were  not  binding  on  tbo 
firm.  This  raised  the  question  on  which  the 
case  turned  In  the  court  below.  The  general 
rule  ondoubtedly  is  that  the  attaching  cred- 
itor stands  on  no  higher  ground  than  his 
debtw.  He  acquires,  by  virtue  of  his  attach- 
ment, no  rights  other  than  those  his  debtor 
possessed.  The  determination  of  the  ques- 
tion in  this  case  requires,  therefore,  the  ad- 
justment of  the  account  between  the  bank 
and  its  depositor.  To  facilitate  such  an  ad- 
justment, the  attaching  creditor  presented  to 
the  referee  15  requests  for  findings  of  facts 
from  the  evldmce  before  Iiim.  Ten  of  these 
were  considered,  and  the  findings  made  sub- 
stantially as  requested.  They  showed  the 
formaticm  of  a  partnership  between  Laverty 
and  Scully  under  the  jlrm  name  of  the  Manu- 
facturers' Galvanizing  Company,  in  August, 
1886,  and  its  dissolution  in  a  state  of  In- 
scdvency  In  February,  1888.  They  showed 
that  the  articlefl  oit  copartnership  required 
tbat  all  checks  and  drafts  should  be  signed 
tv  both  parties,  and  that,  to  give  effect  to 


this  stipulation,  a  form  of  check  ^or  use  by 
the  firm  was  prepared  and  lithographed,  hav- 
ing two  lines  for  signatures,  at  the  end  of 
one  of  which  the  word  "Chatoman"  was  i 
printed,  and  at  the  end  of  the  other  the  word 
"Treasurer."  It  further  appeared  that  this 
provision  In  the  articles  of  partnership  was 
communicated  to  the  bank  soon  after,  or  at 
the  time,  the  firm  account  was  opened,  and 
the  form  for  executing  checks  by  the  firm 
entered  on  the  signature  book  of  the  bank. 
The  fact  further  appears  that  from  the  open- 
ing of  the  account  in  August,  1880,  down  to 
within  about  four  months  of  the  dissolution 
of  the  firm,  the  partners  and  the  bank  con- 
formed to  the  articles  of  partnership,  and  all 
checks  were  signed  by  both  parties.  In  ac- 
cordance with  the  lithographed  form  of  check. 
In  a  few  instances,  checks  were  paid  bearing 
but  one  name,  but  the  other  was  added  at 
the  first  opportunity,  and  at  the  request  of 
the  bank,  so  that,  of  several  thousands  of 
checks  drawn,  all  bore'  the  name  of  both 
partners  until  about  four  months  befwe  the 
dissolution.  At  that  time  Scully  began  to 
draw  a  series  of  chedcs  in  addition  to  those 
bearing  both  names,  which  were  executed  by 
himself  only,  for  purposes  and  In  transac- 
tions not  entered  on  the  firm  books,  nor 
known  to  his  partner.  These  checks  were 
101  In  number,  and  amounted  to  $8,101.63, 
and  were  repudiated  by  Laverty  as  soon  as 
they  came  to  his  knowledge.  In  the  remain- 
ing five  requests  for  findings,  the  referee  was 
asked  to  say'  that,  while  these  checks  were 
being  drawn  by  Scully,  he  was  carrying  on 
business  outside  the  scope  of  the  partnership, 
without  the  knowledge  or  consent  of  his  pari- 
ng, not  entered  upon  the  firm  books,  which 
resulted  In  losses,  and  caused  the  Insolvency}' 
of  the  firm;  and  that.  If  the  bank  had  not 
paid  the  checks  in  controversy,  this  losing 
business  could  not  have  been  carried  on  by 
Scully.  The  refnee  was  asked  also  to  find 
and  rei)ort  to  what  partnership  purpose.  If 
any,  these  checks  were  applied.  The  referee 
was  of  opinion  that  these  requests  related  to 
subjects  that  were  not  material  to  the  present 
controversy,  and  reported  that  he  "did  not 
think  It  necessary  to  decide"  upon  them,  be- 
cause they  were  important  only  in  "settle- 
ment of  the  equities  between  the  partners." 
This  may  be  so,  but  is  by  no  means  certain, 
until  the  facts  are  found.  If,  as  between  the 
bank  and  the  partnership,  the  payment  of 
these  checks  was  unauth<»laed,  then  the  bank 
Is  not  entitled  to  a  credit  for  them  as  against 
the  garnishee.  It  Is  very  clear  that  the 
checlts  were  drawn  in  violation  of  the  part- 
nership agreement,  and  paid  In  utter  disre- 
gard of  the  notice  to  the  bank,  and  the 
mode  of  execution  appearing  on  the  signature 
book.  The  paying  teller  understood  this,  and 
refused  payment  of  these  checks.  He  paid 
them  only  imder  the  direction  of  the  cashier, 
who  was  the  father  of  John  Scully,  Jr.  Up- 
on these  facts  the  bank  took  the  risk  of  their 
being  drawn  for  a  legitimate  partneishlp  pur- 
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pose,  and  Is  entitled  to  credit  no  farther  thfoi 
It  Is  able  to  show  that  the  money  drawn  up- 
on them  was  nsed  in  payment  of  obligations 
for  which  the  Arm  was  legally  iMund.  For 
this  reason  the  referee  should  iuiTe  fonnd, 
as  requested,  to  what  purpose  the  money 
drawn  by  Scully  on  checks  signed  by  him- 
self was  actually  applied,  so  that  ills  general 
finding  ttiat  rbe  money  was  applied  to  part- 
nership purposes  might  lie  examined  In  the 
lig^t  of  the  facts  which  led  him  to  tUs  con- 
cIusI<»L  He  should  also  have  determined 
whether  the  business  conducted  by  Scully 
without  the  knowledge  of  his  partner  was 
the  business  in  which  these  checks,  or  any 
portion  of  them,  was  used,  and,  if  so,  whether 
the  debts  so  contracted  were  binding  on  the 
firm.  The  mere  fact  that  Scully  behared 
In  bad  faith  towards  his  partner  is  unim- 
portant -  The  question  to  be  detmnined  be- 
tween the  plaintiff  and  the  garnishee  Is 
whether  the  bank  fs  entitled  to  credit  for 
the  chedES  drawn  by  Scully  alone;  and  this, 
as  we  have  seoi,  depends  on  whether  these 
checks  or  their  proceeds  were  applied  to 
obligations  legally  binding  on  the  firm.  The 
Judgment  Is  reversed,  and  the  record  remit- 
ted, that  the  further  findings  Indicated  above 
may  be  mad& 


(U8  Pa.  BL  651) 

TAYU)R  ▼.   BELth 
(Supreme  Court  of  PennaylTania.    Dec.  80, 
18D3.) 
Wiua— Pevibi  o»  Lira  Estatb. 
A  will   of  personal   and   real   propertr 
provided:    "To  my  beloved  wife  I  wfll  allow 
the  use,  as  she  may  beem  best,  the  residue  of 
my  estate,  for  her  own  advantage,  and  at  her 
death,  if  any  of  it  remain,  to  be  equally  di- 
vided   between    my    ttiree    children,"    named; 
also,   "if   it  be  necessary,    to  pay   my   debts, 
•    •    •    that  my  real  estate  will  need  to  be 
sold,  that  that  ia  devised  to  A  Jthe  dan^ter] 
shall  be   reserved   for   her."   uM,   that   the 
widow  had  only  a  life  estate  in  the  land,  with 
no  power  to  sell  or  dispose  of  it. 

Appeal  from  court  of  common  pleas,  In- 
diana county;   Harry  White,  Judge. 

Assumpsit  by  Sarah  J.  Taylor  against 
John  T.  Bell  for  a  payment  due  (»  reel  es- 
tate sold  him  by  plaintiff.  Judgment  for 
plaintiff.    Defendant  appeals.    Bevnsed. 

J.  N.  Banks,  for  appellant  Jack  &  Taylor, 
for  appellee. 

OBEEN,  J.  Tho  dame  In  the  will  of 
Robert  C.  Taylor  under  "which  his  widow, 
the  present  plaintiff,  claims  title,  is  In  these 
words:  '"to  my  l)eloTed  wifte  I  will  allow 
tho  use,  as  she  may'  deem  best,  the  residue 
of  my  estate,  for  her  own  advantage,  and  at 
her  denth,  if  any  of  it  remain,  to  l)e  equally 
divided  between  my  thriee  children,  Alex- 
■AnAet,  John,  and  Alice."  Upon  a  careful 
examination  of  the  rathor  nunierons  decl- 
tlons  upon  this  class  of  cades,  we  fed  con- 
itralned  to  differ  with  the  learned  jnd^  of 
thtt  ooort  bdow;  iuta  t6  held  that  the  Intei^ 


pretaUon  of  this  will  is  contraDed  by  onr 
rBlIngs  In  FoUweUer's  Appeal,  102  Pa.  St. 
5S1,  which  it  dosely  resembles;  Cox  v. 
Sims,  126  Pa.  St  522,  17  AtL  465;  and  cases 
kindred  to  them.  In  Follweiler's  Appeal, 
the  residuary  danse  of  the  will  gave  the 
whole  residne  of  the  estate  to  the  widow, 
"to  keep  and  enjoy  daring  h«  life- 
time, and,  after  her  deatli,  what  shall  be 
left  shall  be  divided  equally,  my  heirs  and 
her  heirs,  share  and  share  alike."  The  right 
"to  keep  and  enjoy  during  ho'  lifetime,"  and 
the  right  "to  use  as  she  may  deem  best,  for 
her  own  advantage,"  terminable  at  her 
death,  are  practically  id^itical  In  any  legal 
sense,  as  they  are  in  a  physical  sense.  We 
can  see  no  difference  between  them  in  con- 
sidering what  was  the  character  of  these 
two  defined  rights  in  these  two  cases.  In 
all  other  respects  these  two  testamentary 
grants  are  precisely  alike.  Th«%  was  no 
power  of  alienation  or  testamoitary  dis- 
posal conferred  upon  the  widow  In  either 
case.  There  was  an  express  limitation  over 
In  both  cases,  and  the  devisees  In  remainder 
in  both  take  their  title  directly  from  the 
testator,  under  the  same  will,  and  the  same 
dauae  of  the  will,  in  each  case,  which  cre- 
ates the  life  interest  of  the  widow.  So  far 
as  any  Implication  of  a  fee  in  the  widow 
arises  oiit  of  the  grant  of  the  right  to  "keep 
and  enjoy,"  In  the  one  case,  and  "to  use 
as  she  may  deem  l)est  •  •  •  for  her  own 
advantage,"  In  the  otho',  there  is  no  differ- 
ence. Both  these  rights  end  with  the  life 
of  the  widow,— the  one,  by  express  limita- 
tion, "during  her  lifetime;"  and  the  other, 
by  the  devise  over,  "at  her  death,"  to  desig- 
nated devisees.  In  the  FoUweQer  Case  the 
ultimate  words  were:  "And,  after  hw  death, 
what  shall  be  left  shAU  be  dirlded  equally, 
my  hetan  and  her  heirs,  share  and  share 
alike."  In  the  present  case  these  words 
are:  "And  at  her  death.  If  any  of  it  re- 
main, to  be  equally  divided'  between  my 
three  children,  Alexander,  John,  and  Alice." 
No  larger  Implication,  as  to  the  estate  of  the 
widow,  arises  In  the  one  case  than  In  the 
other.  We  think,  clearly,  the  two  cases 
are  predsely  similar  la  all  essential  partic- 
ulars. In  ddlverlng  the  (Hi4nIon  In  the  Foll- 
weiler  Case,  Mr.  Justice  Trunkey  said: 
''Primarily,  the  laud  is  given  to  her  'to  keep 
and  enjoy  daring  h6r  lifetime.*  The  vrili 
works  no  conversion:  The  executors  are 
not  authorized  to  sdl  the  land  under  any 
circumstances,  and  no  power  to  dispose  at 
It  Is  given  to  the  life  tenant  After  h» 
death.  It  is  givm  to  the  testator's  heirs 
and  his  wife's  hedrs,'  share  and  share  alHie, 
and,  as  already  remarjced,  the  heirs  Of  each 
are  collateral.  •'  •  *  ■  No'  case  has  been 
cited  by  the  able  counsel  for  thb  appdlaat 
which  can  be  Wrested  Into  a  -precedent  for 
consitming  the  language  Of  this  will  to  vest 
a  fee  In  her."  AH  Of  tiila  langtiage  Is  pre- 
cisely applicable  to  the  case  at  bar,  and,  in 
our  Judgment;-  disponed  -Of  tttefrtaent  cOi>- 
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tention.  There  la  tiiU  dlffwence  in  feyor 
of  this  mling  in  this  case:  -  Under  the  will 
of  platntllTs  testator,  the  resldnary  real  es- 
tate devised  to  the  widow  is  subject  to  be 
Kdd  for  the  payment  of  debts,  If  that  Shotdd 
be  necessary,  in  preference  to  selling  the 
other  real  estate,  which  w&a  devised  to  the 
testator's  daughter  Alice.  The  will  says: 
"If  it  be  necessary,  to  pay  my  debts  and  the 
amount  above  devised  to  my  mother,  [$!,- 
000,]  that  my  real  estate  will  need  to  be 
sold,  that  that  Is  devised  to  Alice  shall  be 
resMT^ed  f«  hM."  So  that  it  is  clear  the 
testator  did  not  Intend  that  an  unqualified 
fee  should  pass  to  the  widow  under  the 
grant  to  her  of  a,  right  to  use  the  land  for 
her  own  best  advantage.  The  case  of  Oox 
V.  Sims,  125  Pa.  St  522,  17  Ati.  4C5,  (decided 
in  1889,)  followed  Follweil«-'s  Appeal,  and 
waa  disposed  of  upon  the  samellne  of  reason- 
ing. The  words  of  the  will  In  that  case  are  a 
little  stronger  in  favw  of  a  Ufe  estate  only, 
in  the  wife,  than  In  either  the  Follweller 
Case,  or  in  this.  But  the  language  from 
which  it  was  claimed  that  a  fee  should  be 
implied  in  the  widow  was  rather  stronga  in 
them  than  here.  The  will  gave  the  widow 
the  whole  of  the  residue,  real  and  pononal, 
just  as  here,  "to  have  and  to  bold  the  same 
for  and  during  the  whole  period  of  her 
natural  life;  and,  from  and  Immediatdy 
afto-  the  death  of  my  said  wife,  all  the 
property  hereby  devised  <x  bequeathed  to 
her  as  aforesaid,  or  so  much  there<^  as  may 
remain  unexpended,  I  give,  devise,  and  be> 
qneath  unto  my  beloved  children,"  naming 
tliem.  It  was  claimed  that  the  widow  tot* 
a  fee  under  the  implied  power  to  ekpend 
the  principal,  but  we  held,  reversing  the 
court  bdow,  that  the  words  were  used  in 
describing  the  devise  over  to  the  children, 
and  not  in  describing  the  widow's  estate, 
and  that  they  were,  at  any  rate^  (mly  ap- 
plicaMe  to  the  personal  estate,  as  was  held 
in  Fox's  Appeal,  99  Fa.  St  382,  and  in  F(dl- 
weller's  Appeal,  supra,  and  that  no  power 
of  sale  was  given  to  the  widow.  All  these 
features  concur  in  the  present  case,  and  con- 
trol Its  decision.  TItere  ore  a  number  of  de- 
cisions upon  this  general  subject  most  of 
which  are  dted  either  in  the  opinion  of  the 
learned  court  b^ow,  or  in  the  argument  of 
counsel  for  the  appellee,  which  seem  to  sup- 
port tlie  ctHitention  of  the  appellee;  but 
they  will  be  found,  upon  careful  examina- 
tion, to  be  based  upon  the  presence  of  a 
power  to  sell  <»:  to  dispose  of  the  property 
in  the  will  creating  the  estate.  We  are 
saved  ttte  necessity  of  reviewing  them  in  de- 
tail by  the  circumstance  that  this  work  has 
been  very  recently  and  exhaustively  done 
by  oar  Broth«r  Williams  In  an  elaborate 
oiifiiion  in  the  case'  of  Boyle  r.  Boyle,  162 
Fa.  St  106,  2S  Atl.  494,  in  which  the 
widow's  right  to  a  fee  was  sustataed.  The 
disttoctieaB  which  dtvide  the  cases  ttr«  most 
carefully  presented,  so  that  it  is  not  at  all 
difficult  tc  determine  to  which  class  a  glVM) 
T.28A.no.3— 14 


case  belongs.  la  the  present  case  the  widow 
has  the  right  to  use  the  residuary  estate  as 
she  may  deem  best  for  her  own  advantage. 
This  would  entitle  her  to  an  absolute  estate 
in  the  personalty,  because  It  includes  a  powo: 
of  disposition;  but  under  the  decisions 
above  cited,  it  gives  hra-  only  a  life  estate 
in  the  realty,  with  no  power  of  sale  or  other 
dispOBiti(Hi.  That  being  so,  the  plaintiff 
cannot  make  a  good  title  to  the  defendant 
and  the  defendant  is  not  boiud  to  accept 
tdie  deed  tendered,  or  to  pay  the  purchase 
money.  The  judgment  is  reversed,  and 
judgment  is  now  entered,  und»  the  case 
stated,  in  favor  of  the  defendant;  with  costs. 


(m  Pa.  St  M) 

BUGHMAN  V.  CENTRAL  BANK. 

(Supreme  Court  of  Pennsylvania.    Dec.  30, 

1893.) 

Sale— Right  or  Seller  to  Rescikd— Bona  Pidb 

PCRCHABEKS— BCHDBN  OF  FBOOF. 

1.  Where  the  buyer  is  Insolvent  when  he 
cMitracts  for  goods,  and,  about  the  time  of 
delivery  executes  a  judgment  note  and  a  bill  of 
sale  to  a  creditor,  which  practically  closes  up 
his  business,  the  seller  is  entitled  to  resdnd 
the  sale. 

2.  Where  defendant  received  Kocds  from  an 
insolvent,  who  purchased  them  from  plaintiff 
under  such  fraudulent  circumstances  as  to  en- 
title plaintiff  to  rescind  the  sale  as  asainst 
the  insolvent  the  burden  is  on  defendant  to 
show  that  he  purchased  the  goods  absolutely, 
and  without  notice  of  the  fraud  on  plaintiff. 

Appeal  from  court  of  common  pleas,  Al- 
legheny oonnty;   F.  H.  Collier,  Judge. 

Action  by  H.  C.  Bughman,  trustee  under 
the  will  of  James  H.  Hays,  deceased,  against 
the  Central  Bank,  to  recover  the  value  of 
coal  sold  by  plaintiff  to  Thomas  Fawoett  & 
Sons,  and  which  afterwards  came  to  the  pos- 
session of  defendant  by  bill  of  sale  from  the 
Fawcetts.  Defendant  had  judgment,  and 
plaintiff  appeals.     Reversed. 

The  plaintiff,  as  trustee  of  the  estate  of 
James  E.  Hays,  deceased,  owned  and  op- 
erated certain  coal  works  on  the  Mononga- 
hela  river,  and  for  a  number  of  years  prior 
to  the  sale  in  this  case  had  sold  coal  to  the 
firm 'of  Fawcett  &  Sons,  who  were  engaged 
in  the  business  of  mining  and  purchasing 
Goal,  and  transporting  It  in  their  bargee  to 
New  Orleans  and  other  southern  marked'. 
The  coal  so  furnished  them  by  plaintiff  was 
always  bought  on  credit,  and  was  paid  for 
by  notes  usually  running  four  montlis,  the 
amount  of  the  notes  being  determined  by  the 
ganger's  certiflcate  at  I/ouisville,  where  the 
coal  was  gauged.  On  the  19th  of  November, 
1890.  Fawcett  &  Sons  sent  two  of  their 
empty  barges  to  plabitlfE's  works  to  be  load- 
•ed  with  coal  in  accordance  with  their  previ- 
ous course  of  dealing.  On  that  day,  Faw- 
cett &  Sons,  who  were  indebted  to  the  Cen- 
tral Bank  in  a  sum  exceeding  $260,000,  for 
mon^  lireviously  loaned,  executed  a  Judg- 
ment bond  to  the  bank  for  1100)157,-  (real 
debt,)  on  wbi<^  judgment  was  entered,  in  Al- 
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legbeny  county  on  the  22d  of  tbe  aame 
montb,  and  execntlon  Issued  the  same  day. 
On  the  2l8t  of  the  same  month,  in  considera- 
tion of  $90,000,  they  executed  and  delivered 
to  the  bank  a  bill  of  sale,  which  covered  a 
large  number  of  their  coal  boats  and  barges, 
and  Induded  the  two  barges  in  question,  with 
the  coal  contained  therein,  purdiased  ftom 
plaintiff.  It  was  signed  and  delivered  dur- 
ing tbe  forenoon  of  the  21at  of  said  month, 
at  which  time  only  <me  of  the  barges  referred 
to  was  loaded,  and  the  other  was  not  load- 
ed till  the  afternoon  of  that  day.  These 
barges  were  removed  from  plaintiff's  works 
tbe  same  day,  (21st,)  one  In  the  forenoon 
and  the  other  late  in  the  afternoon;  and 
were  towed  from  there  by  the  steamer  Mag- 
gie, which  Fawcett  &  Sons  had  sent  up  for 
that  purpose,  under  an  arrangement  with  the 
bank,  by  which  they  were  to  talc^  charge  of 
them,  and  were  then  delivered  to  the  steamer 
Boaz,  a  few  miles  below  Pittsburgh,  to  be 
towed  by  It  to  New  Orleans,  along  with  all 
the  other  boats  and  barges  specified  in  the 
bm  «f  sale.  It  Is  claimed  that  on  the  24th 
ot  the  same  month,  (three  days  later,)  and 
while  the  barges  were  on  the  way  to  New 
Orleans,  the  plaintiff  learned  for  the  first 
time  of  the  Insolvency  of  Fawcett  &  Sons, 
and  of  the  fact  that  they  had  confessed  the 
judgment  and  executed  tbe  bill  of  sale  above 
mentioned;  and  thereupon  he  notified  his  at- 
torneys of  the  fact,  and  of  his  desire  and 
purpose  to  reclaim  the  coal,  and  directed 
them  to  take  steps  to  that  end.  Within  a 
week  after  this,  plaintiff's  attorneys,  after 
Invefltlgatlng  the  matter,  and  Id  obedience  to 
plaintiff's  direction,  called  upon  J.  H.  White, 
Esq.,  the  attorney  for  the  bank  In  the  trans- 
action, and  notified  him  that,  under  the  dr- 
cnmstances,  plaintiff  claimed  the  right  to  dis- 
affirm the  sale,  and  recover  the  coal,  and  on 
the  27th  of  the  following  month,  (December.) 
and  while  the  barges  were  still  on  their  way 
to  New  Orleans,  they  addressed  a  letter  to 
D.  P.  Reighard,  the  president  of  the  bank, 
relto'atlng  plaintiff's  desire  to  reclaim  his 
coal,  and  requesting  him  to  give  plaintiff  such 
an  ordM  or  instrument  of  writing  as  would 
enable  him  to  obtain  possession  of  it  These 
barges  arrived  at  New  Orleans  on  the  15th 
of  January,  1891,  and  the  bank,  not  regard- 
ing the  request  contained  in  the  letter  re- 
fered  to,  sold  the  coal  the  same  day,  with 
the  barges  in  which  It  was  contained,  and 
appropriated  the  proceeds,  and  has  ever  since 
refused  to  account  to  tbe  plaintiff  for  any 
portion  of  the  money. 

Fawcett  A  Sons  ceased  their  business  in 
November,  1800,  after  they  had  given  the 
Judgment  bond  and  bill  of  sale.  They  have 
never  resumed  it,  and  have  been  Insolvent 
ever  since.  On  the  conclusion  of  tbe  evi- 
dence, defendant's  counsel  moved  the  court 
tat  a  compulsory  nonsuit,  which  the  court 
granted,  and  the  next  day,  plaintiff's  counsel 
moved  to  take  off  the  nonsuit.  The  motion 
was  rabaetiuently  argued  and  refused,  and 


upon  exception  to  thi«  refusal  tbe  court  seal- 
ed a  bill  for  plaintiff. 

Lazear  &  Orr,  for  appellant  J.  H.  White 
and  J.  S.  &  E.  G.  Ferguson,  for  appellee. 

MITCIHELL,  J.  Buyer  and  seller,  under 
ordinary  circumstances,  deal  at  arm's  length. 
On  one  hand,  the  rule  is  caveat  emptor, 
while,  on  the  other,  the  buyo'  is  not  b(»und 
to  disclose  his  pectmiary  c(xidltlon  or  his 
ability  to  pay.  A  man  has  a  right  to  take 
chances,  and  to  be  sanguine  as  to  his  affairs; 
hence  the  law  of  most  commercial  states 
holds  that  even  insolvency,  although  known 
to  the  bnyer  at  the  time  of  the  purchase, 
need  not  be  disclosed,  and  the  concealment 
of  it  by  mere  silence,  without  any  active 
misrepresentation,  is  not  such  fraud  as  will 
avoid  the  sale.  In  this  state  tbe  cases  have 
gone  further.  In  Smith  v.  Smith,  21  Pa. 
St  307,  it  was  held  that  even  an  intentloa 
by  an  insolvent  buyer  at  the  time  of  the 
purchase  not  to  pay  will  not  amount  to  a 
fraud,  unless  some  false  representation, 
trick,  or  artifice,  or  conduct  which  involves 
a  false  representation,  be  added.  The  law 
as  thus  declared  was  not  in  harmony  with 
that  of  a  majority  of  other  states,  nor  with 
sound  policy  or  the  principles  of  business 
honesty.  It  was,  moreover,  a  departure  from 
the  previotis  decision  of  this  court  in  Mac- 
kinley  v.  McGr^or,  3  Whort.  360,  where  it 
was  expressly  held  (page  396)  that  what- 
ever may  be  the  limitation  of  the  right  of 
tbe  vendM!  as  against  other  persons  into 
whose  hands  the  goods  may  have  oome, 
"it  is  certain,  as  a  general  principle,  that 
when  a  person  purchases  goods  with  a  pre- 
conceived design  of  not  paying  for  them  it 
Is  a  fraud,  and  the  property  in  the  goods 
does  not  pass  to  the  vendee."  This  seems 
to  us  much  the  sounder  doctrine.  While, 
as  already  said,  a  man  has  a  right  to  take 
chances,  and  to  be  even  sanguine  In  so  do- 
ing, yet  they  ought  to  be  reasonably  fair 
business  chances,  and  the  hopefulness  per- 
mitted by  good  faith.  A  purchase  with  a 
present  intent  not  to  pay  is  a  rank  fraud 
in  morals,  and  should  be  so  pronounced  in 
law.  The  departure  that  was  made  in 
Smith  V.  Smith  is  therefore  much  to  be  re- 
gretted. It  was  not  made  by  a  unanimous 
court  nor  has  it  ever  received  the  unmixed 
approbation  of  the  bench  or  the  bar.  But 
it  has  been  expressly  followed  in  several 
cases,  and  has  remained  in  the  books,  with- 
out being  overruled,  for  40  years;  and, 
recognizing  that  the  subject  is  one  on  which 
legal  minds  have  always  been  apt  to  dlffa, 
we  do  not  think  it  wise  now,  notwithstand- 
ing our  own  clear  convictions  on  the  prin- 
ciple, to  unsettle  the  law  by  another  change. 
We  will  therefore  stand  on  the  authority  of 
Smith  V.  Smith  and  its  kindred  cases,  but  we 
will  not  go  a  step  beyond  what  they  require. 
Any  additional  circumstance  which  tends  to 
show  trick,  artifice,  false  repreaeatatltm,  or. 
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In  tbe  language  of  Smith  v.  Smith  itself, 
"condnct  which  reasonably  InTOIves  a  false 
representation,"  will  be  sufficient  to  take  the 
case  out  of  the  rule  of  those  authorities. 
In  so  declaring  we  are  in  fact  only  putting 
into  express  words  what  has  been  the  prac- 
tical application  of  the  rule  by  this  court 
heretofore.  Thus,  even  in  Rodman  y.  Tlial- 
helmer,  75  Pa.  St.  232,— one  of  the  two  cases 
chiefly  relied  on  by  appeUee,— it  Is  said  per 
cnriam:  "There  must  be  bad  faith,— an  in- 
tent at  the  time  to  defraud  the  seller.  In- 
solvency  and  the  knowledge  of  it  at  the 
time  of  the  sale  are  evidence  to  go  to  the 
J1117  with  other  facts  to  show  the  intended 
ftand,"  though  they  are  not  sufficient  by 
themselves.  How  little  additional  is  re- 
quired to  make  them  sufficient  is  illustrated 
In  Harner  v.  Fisher,  58  Pa.  St.  453,  where  it 
was  hdA  that  a  creditor  employing  an  agent 
to  buy  a  horse  from  the  debtor  as  if  for 
Umself,  but  with  the  prearranged  scheme  to 
pay  for  it  with  the  creditor's  claim,  was 
snob  a  fraud  as  prevented  the  passing  of  the 
title.  The  dIBtlnction  in  morals  between  get- 
ting a  man's  horse  by  a  nominal  purchase, 
with  an  intent  to  pay  for  It  by  the  selln's 
own  dnebill,  and  getting  it  with  intent  not 
to  pay  at  aU,  is  thin;  and  the  advantage 
rather  seems  to  be  with  the  first  method  as 
the  less  dishonest  of  the  two.  But  Chief 
Justice  Thompson,  after  referring  to  Smith 
▼.  Smith,  said  the  scheme  was  a  poor  ex- 
cuse for  a  fraud  that  vitiated  the  whole 
transaction. 

In  tlie  present  case,  Fawcett  &  Sons,  at 
abont  the  time,  if  not  before,  the  delivery 
of  the  coal,  not  only  committed  an  act  of 
Insolvency  by  the  confession  of  Judgment 
and  bill  of  sale  to  the  bank,  but  in  fact  dis- 
abled themselves  from  continuing  their  busi- 
ness, and  practically  brought  it  to  -an  end. 
This  was  a  most  material  fact  in  the  trans- 
action. It  was  such  a  change  in  circum- 
stances as  the  vendor  was  entitled  to  know, 
and  it  does  not  admit  of  doubt  that  if  he 
had  known  It  he  would  not  have  delivered 
the  .coal.  In  the  New  York  cases  this  fact 
makes  the  purchase  a  fraud  in  law,  and  is 
ooacluaive.  Mitchell  v.  Worden,  20  Barb. 
258.  This,  we  think,  is  the  sound  and  true 
mle.  It  is  in  accord  with  what  we  know 
would  be  the  practical  result  in  business 
life,  and  it  follows  the  close  analogy  of  a 
concealed  defect  In  an  article  sold,  which 
entitles  the  purchaser  to  rescind  the  sale. 
We  hold,  therefore,  that,  as  between  the  ap- 
pellant and  Fawcett  &  Sons,  the  transaction 
was  a  legal,  if  not  an  actual,  fraud,  and 
passed  no  title  to  the  coal 

There  remains,  however,  the  question 
whether  the  appellee  is  in  any  better  position 
than  the  Fawcetts.  Is  the  bank  a  bona 
fide  holder  for  value,  in  such  sense  as  to 
give  it  a  good  title  notwithstanding  the 
fraud  of  its  assignor?  The  New  York  cases 
bold  that,  as  against  a  vendor  who  has  been 
defrauded,  no  title  passes  until  the  goods 


come  to  the  iiands  of  a  bona  fide  holder  for 
a  new  consideration,  passing  at  the  time  of 
transfer;  and  that  receipt  of  them  for  an 
antecedent  debt,  even  in  payment  and  satis- 
faction, is  not  enough.  Root  v.  French,  18 
Wend.  570.  If  the  question  were  open,  we 
should  adopt  this  as  a  sound  and  just  rule. 
But  it  is  settled  in  Pennsylvania  in  regard 
to  commercial  paper  that  taking  it  in  pay- 
ment and  satisfaction  of  a  prior  debt  is  a 
taking  for  value  that  shuts  out  the  equities 
between,  the  original  parties;  and  in  Dovey's 
Appeal,  97  Pa.  St  153,  the  same  rule  was 
applied  to  a  taking  of  stock.  For  reasons 
already  set  out  in  reference  to  the  other 
branch  of  the  case,  we  do  not  think  It  wise 
to  make  a  new  departure  now.  The  evi 
dence  does  not  show  clearly  whethM  the 
bank  took  the  bill  of  sale  In  payment  or  as 
security,  or  whether  it  had  notice  before 
taking  it  that  the  coal  had  not  been  deliv- 
ered. These  questions  must  therefore  go  to 
the  jury,  with  the  burden  of  proof  on  the 
bank,  inasmuch  as  its  vendors,  the  Faw- 
cetts, acquired  no  title  against  the  plaintifF 
by  their  fraudulent  purchase.  Judgment  re- 
versed, and  venire  de  novo  awarded. 

(169  Pa.  St  U2> 

McIiBAN  et  al.  V  PITTSBURGH  PLATE- 
GLASS   CO.    et    al. 
(Supreme  Court  of  Pennsylvania.    Dec.  30, 
1893.) 

COBPORATIONB — PrBFSBRBD  StOOK — DIVIDENDS. 

Neither  the  resolution  of  the  stock- 
holders authoriaing  the  issue  of  preferred  stock, 
to  be  entitled  to  noncumulative  dividends  of  12 
per  cent,  per  annum,  before  payment  of  divi- 
dends on  common  stock,  with  the  explanation 
that  the  directors  should,  from  time  to  time, 
declare  diyidends  payable  from  the  net  earn- 
ings for  each  year,  first  to  the  preferred  stock, 
to  the  extent  of  12  per  cent.,  provided  that,  in 
case  of  a  deficiency  in  the  earnings  for  any  year, 
whereby  the  preferred  stock  receives  less  tlian 


is  entitled  to  dividends  from  the  net  earnings 
of  each  year,  when  declared  by  the  directors, 
to  the  extent  of  12  per  cent,  per  annum,  lie- 
fore  payment  to  common  stock;  nor  corporation 
act  of  1874,  providing  that  preferred  stock  shall 
be  entitled  to  such  diyidends  as  the  directors 
may  prescribe,  payable  out  of  net  earnings, — 
entitles  preferred  stock  to  a  dividend,  where 
the  directors  decide  to  apply  the  earnings  on 
a  large  indebtedness  incurred  during  the  year 
in  enlarging  the  works  and  business. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  White,  Judge. 

Suit  by  Charles  B.  McLean  and  another, 
holders  of  preferred  stock,  against  the  Pitts 
burgh  Plate-Glass  Company  and  its  directors, 
to  compel  a  dividend  to  be  declared  and  paid 
on  the  stock.  From  a  decree  for  defendants, 
complainants  appeal.    Affirmed. 

The  following  resolutiMi  was  passed  by  the 
Stockholders  of  defendant  corpwation:  "Re- 
solved, that  the  stoclUioiders  of  tixis  company 
do  authorize  the  issue  of  preferred  stock  of 
the  company  to  the  amount  of  one  hundred 
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and  fifty  thousand  ($150,000)  dollars,  which 
preferred  stock  shall  be  entitled  to  divldeiids 
to  the  extent  of  twelve  i>er  cent  per  annum, 
before  the  payment  of  any  dividend  to  the 
common  stock,  but  said  dividends  to  the  said 
preferred  stock  shall  not  be  cumulative;  that 
is  to  say,  the  board  of  directors  shall  from 
time  to  time  declare  dividends,  payable  from 
the  net  earnings  of  the  company  for  each 
year,  first,  to  said  preferred  stock,  to  the  ex- 
tent  of  twelve  per  centum  per  annum. 
Should  thoe  be  further  earnings  to  be  di- 
vided for  said  year,  the  common  stock  shall 
receive  dividends  to  the  extent  of  twelve  per 
cent  per  annum,  and,  should  there  be  stiU 
further  earnings  to  be  divided  for  said  year, 
the  same  shall  be  distributed  iu  dividends  to 
the  i>referred  and  common  shares  equally, 
but  in  case  of  a  deficieacy  in  earnings  for 
any  year,  by  reason  of  which  the  common 
stock  receives  no  dividends,  and  the  prefer- 
red stock  receives  less  than  twelve  per  cent, 
the  deficiency  on  the  dividend  to  the  prefer- 
red 8to<^  aforesaid  shaU  not  be  made  up  in 
any  BUbse<iuent  year." 

J.  S.  &  S.  G.  Ferguson,  for  appellants. 
Oalssell,  Scott  &  Gwdcm,  for  appellees. 

GREEN,  J.  We  think  the  decree  of  the 
learned  court  below  In  this  case  was  entirely 
correct  We  do  not  see  that  there  is  any- 
thing in  the  resolution  of  the  stockholders  at 
the  meeting  held  the  18th  of  October,  1883, 
authorizing  the  Issue  of  preferred  stock,  or 
In  the  certificates  issued  to  the  holders  of 
preferred  stock,  whldi  takes  away  from  the 
directors,  or  impairs,  the  discretion  which 
they  must  exercise  in  Qie  declaration  of  divi- 
dends. According  to  the  language  of  the  ca?- 
tlflcates,  "the  boldws  of  preferred  stock  of 
said  company  are  entitled  to  dividends  out  of 
the  net  earnings  of  each  year,  when  declared 
by  the  board  of  directors,  to  the  extent  of 
twelve  per  centum  of  the  par  value  of  said 
stock,  before  the  payment  of  dividends  to  the 
holders  of  common  stock,  but  the  dividends 
on  the  preferred  stock  are  not  cumulative." 
By  this  language  the  preferred  stockholders 
are  entitled  to  have  theh:  dividends  "when 
declared  by  the  board  of  directors,"  and  such 
declaration  by  the  directors  is  antecedent  to 
the  right  to  have  them.  The  resolution  of 
the  stockholders  Is  the  mere  general  expres- 
sion of  the  authority  given  to  the  directors 
to  issue  preferred  stock,  prescribing  the  ptief- 
erence  in  the  way  of  dlvldehds  to  be  given  to 
the  holders  of  preferred  stock,  but  not  as- 
suming to  regulate  the  circumstances  whlcit 
shall  determine  the  action  of  the  directors,  or 
to  control  their  discretion  in  the  ezerdse  of 
thete-  right  The  sixteenth  section  of  the  cor^ 
poration  act  of  1874,  which  confers  the  pow- 
er to  Issue  preferred  stock,  provides  distinct- 
ly that  "the  hold^n  of  which  preferred  stock 
shall  be  entitled  to  receive  such  dividends 
thereon  as  the  board  of  directors  of  the  cor- 
poration may  prescribe,  payable  only  out  of 


the  net  earnings  of  the  oorporatlon,"  As  a 
matter  of  course,  thd  directors  must  d^t«^ 
mine  not  only  the  amount  of  all  dividends  to 
be  declared,  but  the  circumstances  In  which 
they  will  or  may  declare  them.  They  are 
certainly  not  entitled  to  refuse  them,  either 
arbitrarily,  or  when,  in  view  of  ail  the  con- 
siderations which  should  properly  affect  the 
question,  they  ought  to  grant  them.  Their 
action,  or  refusal  to  act,  is  undoubtedly  sub- 
ject to  review  by  the  courts,  but  within  Hxe 
regulated  limits  of  their  authority  as  suggest- 
ed, they  have  the  exclusive  control  of  the 
whole  matter,  and  their  action  ia  binding 
upon  the  sbx^liolders.  In  a  given  case, 
tJierefore,  it  is  only  necessary  to  inquire, 
what  were  the  reasons  wliich  controlled  their 
action?  In  the  pres^it  caae,  which  was 
heard  upon  bill  and  answer  only,  they  allege 
that  "In  or  prior  to  the  year  1882  the  said 
company  decided  to  enlarge,  extend,  and  in- 
creaae  Its  works  and  business,  and  during 
the  said  year,  in  so  doing,  made  large  ex- 
penditures  and  incurred  large  indebtedness. 
No  dividends  have  l>een  declared  for  the  aaid 
year  1892  upc»t  the  preferred  or  common 
stock,  solely  for  the  reason  ttiat  in  the  Judg- 
ment of  the  board  of  directors  of  said  com> 
pany,  It  waa  and  is  expedlMit  and  neceasaiy 
to  apply  all  the  earnings  of  tihe  company  up- 
on the  company's  Indebtedness  incuired  In 
said  enlargement,  extension,  and  Increase  of 
Its  works  and  business,  and  the  aaid  earn- 
ings have  been  so  applied." 

In  the  fourth  paragraph  of  the  bill  It  was 
alleged  that  the  liabilities  of  the  cMspany, 
aside  from  its  capital  stock,  amount  to 
11,363,000,  whUe,  without  IU  hivestment  ac- 
count, its  assets  consisting  of  material,  stock 
on  hand,  and  outstanding  accounts  amount 
to  the  sum  of  $738,000.  This  statement  is 
admitted  in  the  answer  to  be  correct  Of 
course,  such  assets  are  not  cash,  and  are  not 
available  for  use  in  paying  debts,  except 
In  the  process  of  liquidation.  The  questlcm, 
then.  Is  whether,  with  debts  and  Uabilities 
amounting  to  $1,353,000,  It  was  an  abuse  of 
discretion  on  the  part  of  the  dlrectwv  to 
abstain  from  paying  any  dividends  for  the 
yeiuf  1892.  We  think  not  This  very  ques- 
tion has  been  determined  by  the  supreme 
court  of  the  United  States  in  two  caaes.  both 
of  which  appear  to  be  entirely  applicable 
to  the  facts  of  this  case:  St. '  John  v.  Brie 
Ry.  Ck).,  22  Wall  136,  and  Railroad  Co.  ▼. 
NlcAals,  119  U.  S.  296,  7  Sup.  Ct  208.  In  the 
first  of  these  cases  the  property  and  fran- 
chises of  the  company  had  been  sold  under 
the  proceedings  in  foreclosure,  and  reorgan- 
ization was  had,  by  which  the  unsecured 
creditors  of  the  company  were  to  take  pre- 
ferred stodk  for  their  claims,  and  the  stock- 
holders of  the  old  company  should  be  com- 
mon stockholders  of  the  new.  The  preferred 
stockholders  were  to  be  paid  dividends  of 
7  per  cent  out  of  the  net  earnings  of  the 
road,  before  the  common  stodcholders  were 
to  get  any.    The  company  perfected  its  <»- 
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ganbsatlon,  and  canrled  on  Its  operaUons  for 
several  yean,  and  paid  tbe  7  per  cent 
dividends  to  tlie  hcddera  of  the  preferred 
Btoclc.  After  the  making  of  the  agreement 
of  reorganization,  the  company  leased  new 
roada,  some  of  which  were  unprofitable. 
They  also  borrowed  Urge  sums  of  moneyi 
which  were  spent  In  repair  and  eqolpment 
«f  the  road.  It  then  happened  that,  aftec 
paying  interest  on  the  old  debts,  rent  for  the 
new  roada,  and  Interest  on  the  new  loons, 
the  company  could  pay  nothing  more,  and 
the  dividends  on  the  preferred  stock  were 
no  longer  paid.  .  A  preferred  stockholder 
filed  a  bill  to  compel  the  payment  of  hla  7 
per  cent  dividends,  and  claimed  he  had  a. 
right  to  have  thera  paid  out  of  the  net  earn- 
ings upon  the  ccMidltlon  of  the  road  as  it 
was  whoD  the  agreement  wss  made,  and  In 
advance  of  any  payments  of  Interest  on 
newly-borrowed  money,  or  of  rentals  of  other 
roads  under  new  leases.  The  supreme  court 
denied  this  right,  and  held  that  the  right 
to  have  preferred  dividends  out  of  the  net 
earnings  meant  earnings  which  resulted  after 
an  charges  or  outlay  were  deducted.  Mr. 
Justice  Swayne,  In  delivering  the  opinion, 
said:  "There  is  nothing  In  the  agreement 
or  the  statute,  and  we  are  aware  of  no  legal 
principle,  which  would  authorize  the  stock- 
holders In  question  to  analysw  the  business, 
select  out  a  part  of  it,  and  to  say  that  the  net 
earnings  spedfled  must  be  a  predicate  of 
that  part,  and  of  none  other.  The  company 
bad  the  right  to  conduct  its  operations  In 
good  faith,  as  it  might  see  fit;  and  It  was 
frmn  them,  and  all  of  them,  that  the  mate- 
rials for  the  computations  of  earnings  were 
to  be  derived.  •  •  •  The  corporation 
never  agreed  to  be  limited  In  the  exercise 
of  Its  faculties,  and  the  complainant  must 
abide  the  result  If  errors  were  committed, 
and  a  loss  ensued,  a  court  of  equity  cannot 
r^eve  him.  It  is  one  of  the  chances  of  the 
enterprise  in  which  he  embarked."  In  the 
other  case  above  mentioned,— Ballroad  Ox 
T.  NIckals,— a  somewhat  similar  state  of 
Acts  was  presented.  The  property  and 
franchise  of  the  company  had  been  sold, 
aixd  a  reorganisation  effected,  under  wblfdi 
new  pref«Ted  stock  was  to.  be  issued  in 
exchange  for  old '  preferred  stock,  on  which 
noocomulatlve  dividends  were  to  be  paid 
at  tbe  rate  of  6  per  cent  out  ot  the  prc^ts 
of  each  year,  in  preference  to  tbe -payment 
of  any  dividends  on  the  common  stock.  New 
common  stock  was  to  be  issued  In  exchange 
for  old  common  stock.  There  were  other  (de- 
tails of  the  agreement  for  ceorganissatlon 
which  are  not  material.  The  company  was 
reorganized,  and  carried  on  its  operations, 
la  the  year  1S80  the  report  of  the  directors 
showed  that  a  pr<^t  of  $1,790,620.71  bad 
been  made  on  the  business  of  the  year,  after 
deducting  the  payments  made  for  interest 
on  tbe.  funded  debt,  rentals  of  leased  lines, 
and  other  charges,  but  the  whole  amount 
of  the  resulting  profit,  together  with  a  large 


addltl(»ial  sum,  bad  been  expended  in  the 
bnUding  of  a  double  track,  erection  of  build- 
ings, providing  additional  equipments,  &c- 
qulrlng  and  constructing  docks  at  Buffalo, 
and  making  other  Improvements  to  the  road 
and  property.  In  consequence  of  these  ex- 
penditures, no  dividend  was  declared  on 
either  the  preferred  <x  common  stodc,  and 
a  preferred  stockholder  filed  a  bill  to  recover 
his  dividends,  claiming  that  the  company 
bad  no  right  to  expend  Its  earnings  In  that 
way  to  the  prejudlc?  of  the  preferred  stock- 
holders. The  lower  court  allowed  a  recovery, 
but  the  supreme  court  reversed  the  decree, 
holding  that  there  could  be  no  recovay, 
on  tbe  ground  that  there  was  no  abuse  of 
discretion  on  the  part  of  the  directors  In  re- 
fusing to  pay  the  dividend,  or  in  the  man- 
agement of  the  affairs  of  the  company,  by 
which  the  expenditures  were  made.  Mr. 
Justice  Harlan,  in  the  course  of  the  opinion, 
said:  "The  directors  of  such  corporations, 
having  oppcM-tunlttea,  not  ordinarily  pos- 
sessed by  others,  of  knowing  the  resources 
and  condition  of  the  property  under  their 
control,  are  in  a  better  position  than  stock- 
holders to  determine  whether,  in  view  of  the 
duties  which  the  corporation  owes  to  the 
pubUc,  and  of  aU  its  liabiUties,  it  wUI  be 
prudent  in  any  particular  year,  to  declare 
a  dividend  upon  stock.  While  tbeh:  author- 
ity in  respect  of  these  matters  may,  of 
course,  be  controlled  or  modified  by  tbe  com- 
pany's charter,  and  while  the  power  of  the 
courts  may  be  Invoked  for  the  protection 
of  stockholders  against  bad  faith  upon  the 
part  of  the  direotars,  we  should  hesitate  to 
assume  that  either  the  legislature  or  the  par- 
ties intended  to  deprive  the  corporation, 
by  its  managers,  of  tbe  power  to  protect 
the  interests  of  all,  including  the  public,  by 
using  earnings  when  necessary,  or  when  in 
good  faith  believed  to  be  necessary,  for  the 
preservation  or  improvement  of  the  property 
Intrusted  to  Its  control."  Reviewing,  fur- 
ther, tiie  contention  of  the  plaintiff,  and  the 
power  of  the  directors  over  the  earnings 
and  their  expenditure,  and  the  agreement 
of  reconstruction,  the  court  held  that  the  pre- 
ferred stockholder  was  bound  by  tbe  action 
ot  the  directors,  and  was  not  entitled  to  any 
dividend,  because  none  was  declared,  and 
there  was  nothing  to  impugn  tbe  good  faith 
of  their  action.  These  rulings  and  principles 
and<  reasoning  announced  are  quite  applica- 
ble to  the  i^esent  case,  and,  as  we  think, 
dispose  of  it  The  directors  are  far  better 
able  to  Judge  what  is  the  best  policy,  and 
for  the  best  Interests  of  all,  In  determining 
hoW'  far  earnings  ought  to  be  applied  to  the 
reduction  of  Indebtedness,  rather  than  to. 
the  payment  of  dlvidoids.  As  a  rule.  It  Is 
always  a  measure  of  sound  policy  to  dls-- 
charge  corporate  indebtedness,  rather  than 
divide  the  earnings  among  tbe  stockholders, 
allowing  the  ind^tedness  to  remain.  The 
stockholders  are  alinost  certain  to  obtain 
larger  advantages  and  returns  in  the  future, 
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especially  where,  as  here,  the  property, 
works,  and  business  were  so  greatly  enlarged 
by  the  expenditures  in  question.  There  is 
not  the  least  pretense  of  any  bad  faith  on 
the  part  of  the  directors  in  making  the  ex- 
penditures and  withholding  the  dividends, 
and  we  think  the  stockholders  are  bound  by 
their  action.  Decree  affirmed,  at  the  cost 
of  the  appellantB. 

(US  Pa.  St.  16») 

MEADE  T.  GDARK  et  al. 
(Supreme  Court  of  PennsyWania,    Dee.  30, 

1883.) 
Mabsied  Women — Deeds — AcKsowLEDOUcira. 
When  a  wifa  has  sold  land  for  an  ade- 
quate cash  price,  given  posseBsion,  and,  with 
her  husband,  signed  a  deed,  a  judgment  there- 
after taken  against  her  is  no  lien  on  the  land, 
if,  later,  she  and  her  husband  acknowledge  the 
deed,  ainbe  only  slie,  not  her  creditor,  can  re- 
pudiate her  contract. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  Thomas  Ewing,  Judge. 

Ejectment  by  K.  T.  Meade  against  WUUam 
Clark,  John  L.  Griffith,  and  Caroline  Davies, 
tenants,  aud  Alfred  Davies,  landlord.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Re- 
versed. 

Yodng  &  Trent,  for  appellants.  K.  T. 
Meade  and  James  C.  Doty,  for  appellee. 

WILLIAMS,  J.  Rules  of  court  are  do- 
vised  and  enforced  by  the  courts  to  facilitate 
the  administration  of  justice.  This  is  ac- 
complished by  requiring  the  parties  litigant 
to  disclose  to  each  other  the  nature  of  their 
demand  or  defense,  and  narrowing  the  range 
of  inquiry  to  questions  that  are  subjects  of 
actual  controversy.  Thehr  enforcement  should 
not  be  insisted  on,  when  such  a  course  will 
defeat  the  purposes  they  are  intended  to 
serve.  For  this  reason  it  is  usual  to  allow 
an  omission  made  In  the  preparation  of  an 
abstract  or  a  notice  of  special  matter  to  be 
supplied  by  amendment,  upon  such  terms, 
as  to  continuance  or  costs,  as  shall  be  fair 
to  the  other  party.  As  this  case  appears  to 
us,  on  the  printed  pages  of  the  paper  books, 
it  would  seem  that  the  motion  for  leave  to 
amend  the  defendants'  abstract  should  have 
been  allowed.  The  omitted  line  of  defense 
was  held  by  the  learned  judge  to  be  relevant 
and  materiaL  Without  it,  justice  could  not 
be  reached;  and,  for  want  of  it,  a  verdict 
was  directed  In  favor  of  the  plaintiff. 

But  we  prefer  to  rest  our  judgment  in  this 
case  on  a  m<Hre  important  question.  It  was 
raised  on  the  following  facts:  Mrs.  Oates 
was  the  owner  of  the  property  In  controversy 
inlor  to  June,  1S91.  On  the  10th  day  of  Jilne, 
1891,  she  sold  it  to  Alfred  Davies,  and  deUv- 
ered  possession  to  him.  The  price  was  a 
fair  one.  The  sale  was  made  in  good  faith. 
A  deed  was  prepared  and  executed  by  both 
husband  and  wife  on  the  same  day  the  sale 
was  made,  and  it  was  delivered  to  Davies,  at 
his  request,  to  show  to  his  mother.    It  was 


acknowledged  in  due  form  some  six  months 
later,  and  put  upon  record.  Meantime,  in 
October,  1891,  a  judgment  was  obtained  in 
the  common  pleas  of  Allegheny  «ounty 
against  Mr.  Oates  and  his  wife,  upon  whicli 
a  sheriff's  sale  took  place  In  July,  1892.  The 
plaintiff,  K.  T.  Meade,  was  the  purchaser, 
and,  upon  his  title  acquired  under  the  sher- 
iff's deed,  he  brings  this  action  of  ejectment 
against  Davies  and  his  tenants  or  vendees. 
On  the  trial  the  defendants  asked  the  court 
to  charge  the  jury  that  if  the  sale  by  Mrs. 
Oates  to  Davies  was  made  in  good  faith,  and 
for  an  adequate  price,  on  the  10th  day  of 
Jtme,  the  judgment  entered  in  October  was 
not  a  Hen  upon  the  land,  and  that  the  sale  by 
the  sheriff  conferred  no  title.  The  learned 
judge  refused  this  prayer  for  instructions. 
If  Mrs.  Oates  had  been  seeking  to  avoid  her 
unacknowledged  deed,  the  rule  laid  down  In 
Kh-k  V.  Clark,  S9  Pa.  St  479,  on  which  the 
learned  judge  relied,  would  have  been  ap- 
plicable. It  was  applied  in  Olidden  v.  Strup- 
ler,  52  Pa.  St.  400,  where  the  married  woman 
repudiated  her  own  agreement;  In  Kirk  v. 
Clark,  where  her  heirs  at  law  asserted  her 
title  against  her  vendee.  But  I  have  been 
able  to  find  no  case  In  which  her  creditors 
have  been  allowed  to  assort  It  for  her,  and 
against  her  wiU.  Let  it  be  conceded  that 
the  judgment  against  her  was  a  lien  upon 
real  estate  owned  by  her  at  the  date  of  Its 
rendition.  Let  it  be  conceded,  further,  tliat 
her  unacknowledged  deed  did  not  bind  her, 
and  that  she  might  have  recovered  the  land 
conveyed  by  It  from  her  vendee  without  re- 
turning to  him  the  purchase  money  she  had 
received.  The  question  still  remains,  can  a 
creditor  compel  her  to  be  unjust  to  her  ven- 
dee, against  her  own  will?  As  matter  of 
fact,  she  had  sold  her  property  in  June,  re- 
ceived the  purchase  money,  and  delivered 
possession  to  the  purchaser.  As  matter  of 
law,  she  was  not  bound  by  her  bargain  until 
her  deed  was  duly  acknowledged.  She  had 
the  right  to  repudiate  the  sale,  or  to  perfect 
it  by  joining  her  husband  In  a  proper  ac- 
knowledgment of  her  deed.  Which  she  would 
do,  she  had  the  power  to  determine.  She 
decided  to  be  honest,  and  accordingly  ac- 
knowledged the  deed.  Sh^  is  bound  by  her 
decision.  Her  deed  vests  her  title  irrevo- 
cably in  her  vendee,  and  all  claiming  under 
her  are  bound,  as  she  is,  by  it  A  creditor, 
who  obtains  a  judgment  four  months  after 
she  parted  with  her  property  and  ddiv- 
ered  possession  to  the  purchaser,  claims  the 
right  to  set  up  her  disability  to  defeat  a  con- 
veyance made  in  good  faith,  and  perfected  ^n 
a  manner  which  the  law  declares  to  be  bind- 
ing upon  her.  This  cannot  be  done.  Dis- 
ability, whether  arising  from  infancy  or  cov- 
erture or  lunacy,  is  declared  for  the  protec- 
tion of  the  person  on  whom  the  disability 
rests.  An  infant  can  ratify  after  reaching 
a  proper  age.  A  lunatic  can  ratify  after  the 
return  of  sanity.  A  married  woman  may 
ratify  after  the  coverture  terminates,  but,  as 
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her  dlsabllitr  results  from  the  unity  of  hus- 
band and  wife,  she  may  bind  herself  at  any 
time  daring  coverture  by  complying  with  the 
requisite  legal  formalities.  In  Grim's  Ap- 
peal, 105  Pa.  St  375,  it  was  held  that  a  mar- 
.iled  woman  was  bound  to  the  same  measure 
of  good  faith  as  other  persons  in  like  cases, 
except  where  her  disability  rendered  her  act 
void.  In  such  a  case  she  is  not  bound  by 
the  rules  relating  to  estoppel,  but  is  at  lib- 
erty to  usQ  her  disability  as  a  shield  against 
the  remedies  applicable  to  other  persons. 
Whether  she  will  keep  faith  In  that  class  of 
cases,  she  alone  must  determine,  or  those  on 
whom  the  law  casts  her  right  at  her  death. 

The  nearest  case  to  this,  in  the  question 
raised,  is  Freller  t.  Kear,  126  Fa.  St.  470,  17 
Atl.  668,  906.  The  wife  in  that  case  owned 
a  brewery.  She  leased  it  to  a  firm,  of  which 
her  husband  was  a  member.  They  were  In 
arrears  for  rent.  She  brought  salt  In  the 
name  of  her  husband  and  herself  for  her  use 
against  F.  G.  Kear  and  Freller,  her  husband, 
trading  as  F.  G.  Kear  &  Co.  The  court  be- 
low  held  that  the  action  could  not  be  main- 
tained, and  that  Kear  could  avail  himselt  of  < 
the  objection  that  the  plaintift  was  the  wife 
of  his  partner  and  codefendant  This  court 
reversed  the  judgment,  holding  that  the  hus- 
band alone  could  raise  the  question,  and 
"that  the  objection  of  coverture  could  not  be 
insisted  on  by  a  stranger  to  .invalidate  such 
proceedings  and  Judgment,  when  waived  by 
the  husband."  He  might  have  heeax  heard 
to  deny  l^is  wife's  right  of  action  against 
him,  but  he  did  not  choose  to  deny  it.  His 
partner  could  not  compel  him  to  do  so.  Mrs. 
Gates  might  have  repudiated  her  deed  at 
any  time  before  its  acknowledgment,  but  she 
did  not  choose  to  do  so.  No  one  else  could 
do  it  for  bier,  or  compel  her  to  do  it  She  had 
sold  bw  property,  and  had  Its  price.  She 
had  delivered  possession  and  her  deed  to  the 
purchaser,  but  the  statutory  proof  of  its  exe- 
cution was  not  made  when  the  Judgment 
was  obtained  against  hoe.  This  proof  she 
soon  after  supplied,  and  the  deed  was  then 
binding,  according  to  its  terms.  The  title  of 
the  purchaser  related  to  its  date,  and,  as 
against  a  creditor  who  had  no  Hen  at  that 
time.  It  went  without  incumbrance.  Under 
this  view  of  the  case,  it  is  unnecessary  to 
consider  the  effect  of  the  act  of  1887  on  the 
form  of  the  acknowledgment  by  a-  married 
wmnan.  The  fourth  assignment  of  error  is 
sustained,  and  the  Judgment  Is  reversed.  As 
this  Is  conclusive  of  the  case,  a  venire  will 
not  be  awarded. 


(ISB  Pa.  St  SOS) 

FT.  PITT  BLDG.  &  LOAN  ASS'N  v.  MOD- 
EL PLAN  BLDG.  &  LOAN  ASS'N. 
(Supreme  Court  of  Pennsylvania.    Dec.  30, 
1883.) 

SrATOTBB— REFBAI.  BT  IMPUCATION— ChaNGB  OV 
COKI>OSATB  NaMB. 

Act  April  20,  1869,  giving  power  to  the 
court  of  common  ideas  "to  change  the  nam<>, 


style,  and  title  of  any  corporation,"  la  necensa- 
rily  repealed  by  Act  June  13,  1883.  conferring 
on  the  governor  power  to  amend  or  alt>!r  the 
articles  or  conditions  of  any  charter;  and  a 
change  in  a  corporation's  name  by  the  com't  of 
common  pleas  after  June  13,  1883,  is  \<M. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  the  Ft  Pitt  Building  &  Loan 
Association  against  the  Model  Plan  Building 
&  Loan  Association,  doing  business  as  the 
Ft  Pitt  Building  &  Loan  Association,  to  re- 
strain defendant  from  using  plaintiff's  name. 
From  a  decree  sustaining  a  demurrer  to  the 
bill,  plaintiff  appeals.    Reversed. 

John  B.  Chapman,  for  appellant   Morton 

Hunter,  for  appellee. 

STERHBTT,  O.  J.  Tlie  first  sectlMis  of 
the  acts  of  April  20,  1869,  and  June  13,  1883, 
to  use  the  apt  expression  of  our  Brother 
Mitchell  in  a  similar  case,  (Newbold  v.  Fen- 
no<*,  154  Pa.  St  591,  28  Atl.  606,)  "cannot 
stand  together  without  establishing  two 
methods  of  practice  for  reaching  precisely 
the  same  result  or  making  a  mongrel  meth- 
od, which  is  not  the  one  prescribed  by  either 
statute"  in  the  creation  of  corporations  of 
the  second  class.  The  power  which  was 
vested  in  the  court  of  comm<m  pleas  by  the 
act  of  1869,  to  "change  the  name,  style,  and 
title  ot  any  corporation,"  was  necessarily 
Implied  In  the  power  which  was  conferred 
on  the  governor  by  the  act  of  1883,  to  Im- 
prove, amend,  or  alter  the  articles  and  con- 
ditions of  any  charter.  "The  name  is  an  in- 
dispensable part  of  the  constitution  of  every 
corporation,  the  'knot  of  its  combination,' 
as  it  has  been  called,  without  whidi  it  can- 
not perform  its  corporate  functions.  This 
name  is  confixed  by  the  charter,  and  cannot 
be  changed  without  an  alteration  of  the 
charter.  A  general  power  to  alter  or  amend 
Implies  a  power  to  alter  or  amend  any  part 
of  the  charter,  and  necessarily  includes  the 
power  to  alter  the  name,  which  is  part  of 
the  charter."  Thayer,  P.  J.,  in  Re  FideUty 
Mut  Aid  Aas'n,  12  Wkly.  Notes  Ca&  271. 
The  power  to  change  the  name  of  corpora- 
tions conferred  by  the  two  acts  being,  then, 
the  same,  and  held  by  different  but  co-ordi* 
nhte  authorities,  how  shall  it  be  ocerdsed? 
This  question  is  answered  by  the  principle 
that  a  subsequent  statute,  revising  the  whole 
subject-matter  of  the  form»,  and  evidently 
as  a  substitute  for  it,  although  it  contains 
no  express  words  to  that  effect  must.  In  ac- 
cordance with  principles  of  law,  as  in  reason 
and  common  saise,  operate  to  repeal  the 
former.  Rhoads  v.  Association,  82  Pa.  St 
180.  The  act  of  1883  revised  the  whole  sub- 
ject-matter of  the  act  of  1869,  and  was  evi- 
dentiy  intended  as  a  substitute  so  f^  as  re- 
lated to  corporations  of  the  second  class. 
A  new  system  was  devised,  and  in  it  a 
tribunal  was  created  for  the  amendment  of 
charters;  and  the  act  of  1868  was  thereby 
rendered  useless.    Acts  which  grant  a  right 
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conditioned  on  different  things  are  dearly 
inconsistent.  Gwlnner  t.  Railroad  Co.,  55 
Pa.  St.  126.  The  legislature  certainly  never 
contemplated,  in  passing  the  act  of  1883, 
that  the  courts  of  common  pleas  and  the  gor- 
emor  should  act  jointly.  If  independently, 
under  which  act  should  proceedings  be  had? 
And  would  change  of  name,  made  under 
one,  satisfy  the  other?  If  refused  by  one, 
could  a  charter  be  granted  by  the  other? 
Assuming  the  act  of  1869  as  stlU  in  force, 
these  and  other  embarrasslDg  questions 
which  might  be  suggested  would  give  rise  to 
doubt,  confusion,  and  endless  litigation. 
There  is  no  apparent  reason  why  this  con- 
dition of  affairs  should  exist  The  methods 
provided  by  the  two  acts  loolced  to  precisely 
the  same  result  They  cannot  be  harmo- 
nized; and  the  act  of  1883  was  useless  and 
vain,  unless  it  was  intended  to  provide  a 
substitute  for  the  act  of  1869.  The  evident 
purpose  of  the  legislature  in  passing  the  act 
of  1883  was  to  provide  a  new,  uniform,  and 
exclusive  method  for  the  amendment  of 
charters  of  corporations  of  the  second  dass. 
It  follows,  the  change  of  name  of  the 
Mod^  Plan  Building  &  Loan  Aasociatioa 
authorized  by  the  court  of  common  pleas 
under  the  act- of  1869  was  illegal  and  void, 
and  that  plaintiff  has  a  right  to  the  ex- 
clusive use  of  the  corporate  uame  of  Ft 
Pitt  Building  &  Loan  Association.  The  name 
b^ng  an  essential  in  plaintiff's  corporate 
existence,  its  further  wrongful  use  by  de- 
fendant will  have  a  natural  tendency  to  in- 
juriously affect  plaintiff's  identity  and  busi- 
ness. For  this  the  law  has  no  adequate  rem- 
edy, and  resort  was  properly  taken  to  the 
equitable  remedy  by  injunction;  and  as  the 
plaintiff's  exclusive  right  rests,  not  in  parol, 
but  In  the  record  before  the  court,  a  final 
disposition  of  the  matter  will  now  be  made. 
Newby  .v.  Hallway  Co.,  1  Deady,  600.  The 
decree  ot  the  common  pleas,  sustaining  the 
demurrer,  Is  therefore  reversed;  and  it  is 
now  adjudged  and  decreed  that  the  plaintiff 
has  a  right  to  the  exclusive  use  of  the  cor- 
porate name  Ft  Pitt  Building  &  Loan  Asso- 
ciation, and  that  the  defendant,  Its  officers, 
members,  servants,  agents,  and  employes,  be 
perpetually  enjoined  and  restrained  from 
further  using  the  said  corporate  name  of 
the  plaintiff;  and  It  Is  further  ordered  that 
the  defendant  pay  the  costs,  including  the 
costs  of  this  appeal 


(lea  Pa.  St.  t74) 

BBIHOFER  T.  LOBFFBRT  et  al. 

(Supreme  Court  of  Pennsylvania.    Dec.  30, 

1893.) 

ItAUOlbUS  PROSeCCTIOS  —  E\'rDESCB— Advicb  0» 
MaOISTKATB — COMPETBNOT. 

In  an  acdon  for  malicious  prosecution 
it  is  not  competent  for  defendants  to  prove 
that  in  instituting  th^  prosecution  they  acted  on 
the  advice  of  an  alderman  or  justice  of  the 
peace.  Neall  v.  Hart,  8  AU.  eSiS,  IIS  Pa.  8t 
847.  distuigniBhed. 


Appeal  from  court  of  common  pleas,  Al- 
legheny county;  F.  H.  Collier,  Judge. 

Action  by  Joseph  Belhofer  against  George 
Loeffert   and   John   Loeffert    for    mallclons 
prosecution.     From  a  Judgment  entered  on 
the  verdict  of  a  Jury  in  favor  of  plaintiff,  de-. 
fendants  appeal.     Affirmed. 

T.    H.    Bnird   Patterson,    for    appellants. 
Arch  H.  Rowand,  Jr.,  for  appellee. 

McCOLLUM,  J.  It  is  well  settled  that  in 
an  acticm  for  malicious  prosecution  It  lies. 
on  the  plaintiff  to  show  malice  and  want  of 
probable  cause,  and  that  a  Jury  may  Infer 
the  former  from  the  latter.  A  discharge  by 
the  examining  magistrate  casts  upon  the  de- 
fendant the  burden  of  establishing  probable 
cause,  unless  it  api>ears  in  the  plaintiffs  tes- 
timony. If  probable  cause  is  shown,  it  mat- 
ters not  whether  the  motive  Of  the  prosecutor 
was  praiseworthy  or  malicious.  If  in  good 
faith  he  sought,  obtained,  and  honestly  tot- 
lowed  the  advice  of  competent  counsel  on  a 
full  and  fair  statement  of  all  the  facts  with' 
'In  his  knowledge,  or  which  he  had  reasonable 
catise  to  believe  be  was  aliie  to  prove,  the  ad- 
vice  so  received  and  acted  upon  will  consti- 
tute a  defense  to  the  action.  It  Is  wh<rily 
unimportant  so  far  as  the  defense  is  con- 
cerned, whether  the  advice  was  warranted 
by  the  facts  submitted  to  the  cotmsel,  as  the 
prosecutor,  in  this  particular,  is  only  responsi- 
ble for  a  full  and  truthful  statement  of  them. 
If  there  is  no  dispute  in  relation  td^the  facts. 
It  Is  for  the  court  to  determine  whether  they 
Mmstitnte  probable  cause;  if  the  evidence  as 
to  the  facts  is  conflicting,  It  is  for  the  jury  to 
find  them  under  proper  instructions  from- 
the  court  In  this  case  the  issue  in  the  court 
below  was  whether  the  appellants  maUctous- 
ly  and  without  probable  cause  prosecuted  the 
appellee  for  perjury.  As  he  was  discharged 
by  the  examining  magistrate,  it  was  for  the 
appellants  to  show  prolMble  cause  for  the 
prosecution;  and,  as  they  failed  to  do  this 
to  the  satisfaction  of  the  jury,  it  is  our  duty, 
on  their  appeal,  to  inquire  and  determine 
whether  the  learned  court  below  committed 
any  error  which  contributed  to  the  result  of 
which  they  complain.  Specifications  2,  8,  4, 
and  5  relate  to  the  rejection  of  theh:  offers  to 
show  what  they  said  to  Alderman  Brlnker, 
and  what  he  said  to  them  concerning  th^ 
criminal  proceeding  against  the  appellee. 
The  offers  were  avowedly  made  for  the  pur- 
pose of  negativing  malice  and  mitigating  dam- 
ages, and  the  real  question  Is  whether  an 
opinion  obtained  from  a  magistrate  on  a 
fair  statement  by  their  prosecutor  of  his  case 
will  afford  him  any  protection  in  a  suit 
brought  against  blm  for  malicious  prosecu- 
tion. We  think  this  question  was  squarely 
met  and  decided  in  Brobst  V.  Ruff,  100  Pa. 
St  91,  where  It  was  held  that  it  was  not 
competent  for  the  def endant '  ih  such  '8u\t 
to  prove  that  in  Instituting  the  prosecution  he 
acted  upon  the  advice  of  a  Justice  of  .the 
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peoce.  It  was  contended  in  that  case,  as  it 
is  In  this,  that  the  offer  was  at  least  admis- 
sible In  connection  with  other  evidence  in 
mitigation  of  damages.  The  cases  relied  on 
by  the  appellants  to  sustain  their  offers  are 
plainly  distinguishable  from  the  case  cited. 
Neall  V.  Hart,  110  Pa.  St.  347,  8  Atl.  628, 
was  aa  action  for  false  Imprisonment,  and 
the  material  question  in  it  was  whether  the 
Justice  had  authority  to  issue  the  warrant  for 
the  arrest  of  the  plaintiff.  In  order  to  de- 
termine this  question  it  was  necessary  to 
ascertain  upon  what  information  he  acted  in 
issuing  the  warrant,  and,  as  this  was  derived 
trom  the  prosecutor,  it  was  held  that  the 
latter's  statement  of  the  case  to  the  former 
was  admissible.  McCarthy  t.  De  Armlt,  99 
Pa.  St  63,  was  an  action  against  the  mayor 
And  certain  police  ofQcers  of  the  city  of 
Pittsburgh  for  false  imprisonment,  and  they 
were  permitted  to  sh'ow  the  information 
which  Induced  them  to  make  the  arrest  In 
the  cases  cited  the  evidence  referred  to  was 
admitted  for  the  purpose  of  showing  proba- 
ble cause  for,  and  the  absence  of  malice  In, 
the  action  of  officials.  A  prosecutor  may 
sho\4r  that  he  acted  upon  Information  receiv- 
■eA  from  reputable  private  citizens,  and  such 
information  may  constitute  probable  cause 
for  the  prosecution;  but  their  advice  to'  him 
upon  facts  within  his  or  their  knowledge  Is 
not  admissible  for  any  purpose.  An  honest 
belief  in  the  existence  of,  and  his  ability  to 
prove,  facts  and  circumstances  which  consti- 
tute probable  cause  for  the  prosecution  win 
protect  him,  but  the  opinion  of  an  alder- 
man or  Justice  of  the  peace  as  to  their  legal 
■effect  is  not  available  as  a  complete  or  par- 
tial defense  to  the  action  for  it 

The  appellants  have  no  reason  to  complain 
■of  the  charge.  It  was  quite  favorable  to 
fbem.  It  fairly  presented  their  evidence, 
with  an  instruction  that  it  constituted.  If  be- 
lieved by  the  Jury,  a  good  defense  to  the  ac- 
tion. The  Jury  were  also  instructed,  in  ef- 
fect that  If  the  prosecution  was  instituted  by 
the  appellants  in  an  honest  though  mistaken 
belief  that  the  facts  were  as  claimed  by 
them,  the  plaintiff  could  not' recover.  Surely 
these  instructions  were  all  that  the  appellants 
<x>uld  properly  ask  for  under  the  law  ap- 
plicable to  the  evidence  in  the  case.  The 
specifications  of  error  are  overruled.  Judg- 
ment affirmed. 


im  Pa.  St  M) 

BEIHOFBR  V.  LOBFFERT  et  al. 

-(Supreme  Court  of  Pennsylvania.    Dec.  30, 
1893.) 

ItAXICIOUS  PBOSEOVTION  —  INSTBUOTIONS— HaBM- 
LK88  EKBOB— EVIDBNCB — ADVICB  OF  C0CS8BI.— 

Advicb  ov  Masisthatb. 

1.  In  an  action  for  malldons  prosecation. 
It  Ib  error  to  instruct  the  jory  that  "If  the 
facts  are  dispnted,  it  is  for  you  to  determine 
whether  or  not  there  was  probable  cause." 

2.  Where  an  examination  of  the  charge  as 
«  Whole  fails  to  sstiafy  the  snpreme  conxt  that 


such  erroneous  instruction  was  harmless,  the 
judgment  will  be  reversed. 

3.  In  ah  action  for  malicious  prosecution 
for  perjury,  it  Is  error  to  reject  aefendants' 
offer  to  prove  by  the  attorney  to  whom  they 
submitted  their  case  before  making  the  infor- 
mation on  which  the  warrant  was  issued  that 
on  their  statement  he  advised  the  prosecution, 
and  to  characterize  such  offer  as  "entirely  im- 
material," and  state  in  connection  with  it  that 
unless  defendants  sustained  their  allegation 
of  perjury,  they  had  no  excuse  for  making  the. 
information. 

4.  Though  it  was  error  to  tell  the  jury  tliat 
there  was  evidence  in  the  case  to  indicate  that 
the  magistrate  advised  the  prosecution  of  de- 
fendants for  perjury,  and  that  it  ought  to  be 
considered  by  them,  especially  when  such  evi- 
dence was  properly  excluded,  such  instroc- 
tion  was  favorable  to  defendants,  and  the  error 
does  not  justify  a  reversal  on  their  appeal. 

5.  The  information  on  which  the  warrant 
was  issued  for  the  arrest  of  plaintiff  was  prop- 
erly admitted  in  evidence. 

6.  Where  all  the*  evidence  is  not  printed, 
the  supreme  court  cannot  say  whether  or  not 
there  was  error  in  excluding  evidence  sought 
on  cross-ezaminaticm  of  a  witness,  since  it  has 
no  means  of  jud^ng  of  its  relevancy  to  the 
examination  in  chief  or  to  the  issue. 

T  In  an  action  for  malicious  prosecation, 
evidence  of  the  advice  given  defendants  tiy 
the  magistrate  before  making  the  information 
is  not  competent  Brobst  v.  Ruff,  100  Pa,,  St 
91,  followed. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Albertlna  Beihofer  against 
Oeorge  Loeffert  and  John  Loeffert  for  ma- 
licious prosecution.  From  a  Judgment  enter- 
ed on  the  verdict  of  a  Jiuy  in  favor  of  plain- 
tiff, defendants  appeal.     Reversed. 

The  seventh  specification  of  error,  referred 
to  in  the  opinion,  is  as  follows:  "The  court 
below  erred  In  ruling  as  follows,  (John  Loef- 
fert defendant,  examined  aa  witness:)  'Q. 
Well,  before  making  the  Information,  did  you 
consult  anybody  about  it?  A.  They  sued  us 
one  time,  and  got  judgment  and  I  had  to 
pay  that  judgment;  and  I  went  to  Squirt 
Brinker,  and  paid  him  that  sjid  asked  him 
what  he  thought  I  could  do  im  that  and  he 
said—  (Objected  to.)  By  the  Court:  The 
advice  of  the  squire  is  not  evidence.' " 

T.  H.  Baird  Patterson,  for  appellants. 
Arch  H.  Rowand,  Jr.,  for  appellee. 

McCOLLUM,  J.  Tbla  is  an  action  for  ma- 
licious prosecution,  and,  on  the  trial  of  it  in 
the  court  below,  the  learned  Judge,  in  bis 
charge  to  the  Jury,*  said,  "If  the  facts  are  dis- 
puted, it  is  for  you  to  determine  whether  or 
not  there  was  probable  cause."  It  needs  no 
citation  of  authority  to  show  that  this  in- 
struction was  erroneous,  and  as  our  examina- 
tion of  the  charge,  as  a  whole,  has  failed  to 
satisfy  us  that  it  was  harmless,  we  are  con- 
strained by  It  to  reverse  the  judgment  The 
charge  was  somewhat  obscure  and  confus- 
ing, In  the  statement  of  the  issue  and  the  re- 
view of  the  evidence;  but  this  was  attribu-: 
table  in  part  at  least  to  the  unsatisfactory 
condition  of  the  pleadings,  and  the  failure  of 
the  parties  to  clearly  specify  the  testimony 
to  which  the  accusation  of  perjury  referred. 
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The  learned  Jndge  erred  in  rejecting  the  ap- 
pellants' offer  to  prove  by  the  attorney  to 
whom  tbey  sabmltted  their  case  before  mak- 
ing the  Information  on  which  the  warriant 
was  issned  that,  upon  their  statement,  he  ad- 
vised the  prosecution.  It  was  a  clear  mis- 
take to  characterize  and  reject  this  offer  as 
"entirely  immaterial,"  and  to  state  in  con- 
nection with  It  that,  unless  they  sustained 
their  allegation  of  perjiuy,  they  had  no  ex- 
cuse for  making  the  information. 

We  are  unable  to  discover  why  the  Jury 
were  told  that  there  was  evidence  In  the 
case  to  Indicate  that  the  ma^trate  advised 
the  prosecution,  and  that  It  onght  to  be  con- 
sidered by  them  on  the  question  of  malice, 
when,  as  the  record  shows,  the  appellants' 
offer  to  prove  that  he  did  advise  it  was  re- 
jected on  the  ground,  as  stated  by  the  learn- 
ed Judge,  that  "the  ad^ce  of  the  squire  Is 
not  evidence."  The  mling  on  the  offer  was 
right,  the  Instruction  was  wrong,  and  the  ap- 
pellants complain  of  both;  but,  as  the  errone- 
ous instruction  was  in  their  favor,  it  does 
not  Justify  a  reversal  on  their  appeal. 

It  was  not  error  to  admit  in  evidence  the 
information  on  which  the  warrant  was  is- 
sued for  the  arrest  of  the  appellee.  Nor  can 
we  say  that  error  was  committed  in  sustain- 
ing the  objections  to  the  questions  cQntained 
In  the  third,  fourth,  and  fifth  specifications. 
It  seems,  from  the  form  of  the  questions,  and 
the  remarks  of  the  court  in  reference  to 
them,  that  they  were  asked  on  cross-exam- 
lnatl(Mi;  but,  as  the  appellants  have  not 
printed  the  testimony,  we  have  no  means  of 
Judging  of  their  relevancy  to  the  examina- 
tion in  chief  or  to  the  Issue.  We  cannot 
learn  from  the  appellants'  paper  book  wheth- 
er the  court  sustained  or  overruled  the  objec- 
tion to  the  question  contained  in  the  sixth 
gpedflcation,  nor  can  we  understand  why 
the  appellants  complain  In  the  eighth  speci- 
fication of  the  admission  of  competent  evi- 
dence offered  by  themselves.  "Hie  ruling  up- 
on the  offers  shown  by  the  seventh  specifica- 
tion is  fully  sustained  by  the  decision  of  this 
court  in  Brobst  v.  Ruff,  100  Fa.  St  91.  In 
accordance  with  the  foregoing  views,  we  sus- 
tain the  ninth  and  sixteenth  specifications  of 
error,  and  overrule  the  remaining  spodflca- 
tions. 

(1E9  Pa.  St.  360) 

LIGGETT  V.  SHIBA. 
(Supreme  Court  of  PeDnsylvania.     Dec  30, 

1893.) 
Leasbs— FoRrEiTUBB— Rbpormation  op  CON- 

TBACT. 

1.  ▲  lease  which  granted  an  exdodve  right 
to  drill  for  oil  and  gas  on  the  leased  land  pro- 
vided that  the  lessee  should  commence  a  well 
before  a  certain  date;  that  a  failure  to  do  so, 
and  to  complete  the  well  with  due  diligence, 
should  render  the  lease  void;  but  that  the  pay- 
ment by  the  lessee  of  a  specified  monthly  rental 
f^om  the  time  specified  for  the  completion  of  the 
well  should  extend  the  time  for  completion  dur- 
ing the  time  for  which  such  rental  should  be 
iMUd,    Htii,  that  the  lessor  only  oould  assert 


a  forfeiture  for  failure  to  complete  the  well  or 
pay  the  rent 

2.  A  lease  will  not  be  reformed  in  equity, 
so  as  to  make  it  conform  to  another  lease, 
where  l>oth  leases  have  the  same  legal  effect  as 
judicially  construed. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny coimty. 

Bill  in  equity  by  Thomas  Liggett  against 
William  M.  Shlra  to  reform  a  lease  which 
granted  to  plaintiff  an  exclusive  right  to  drill 
tor  oil  and  gas  on  defendant's  land.  Bill  dis- 
missed.    Complainant  appeals.     Affirmed. 

The  following  are  the  provisions  of  Ex- 
hibit A  and  Exhibit  B,  which  relate  to  toe- 
feiture  of  the  lease:  "A.  It  is  further  agreed 
that  the  party  of  second  part  shall  commence 
a  well  on  the  above-described  premises  with- 
in forty-five  days  from  the  date  above,  or,  in 
default  thereof,  pay  to  the  party  of  the  first 
part,  for  further  delay,  a  monthly  roital  of 
one  htmdred  dollars  on  the  said  premises, 
from  the  time  above  specified  for  commenc- 
ing a  well,  until  such  well  shall  be  com- 
menced. The  said  rental  shall  be  deposited 
to  the  credit  of  the  party  of  the  first  part  at 
tbe  Butler  Savings  Bank,  (»■  be  paid  direct  to 
said  first  party.  And  a  failure  to  commence 
such  well,  and  to  prosecute  the  same  to  com- 
pletion with  due  diligence,  or  to  pay  said 
rental  within  time  above  specified  therefor, 
or  within  ten  days  thereafter,  shall  render 
this  lease  null  and  void,  and  the  same  can 
then  be  renewed,  extended,  ae  continued  In 
force  only  by  the  mutual  consent  of  the  par- 
ties of  both  parts."  "B.  It  is  furOier  agreed 
that  the  party  of  the  second  port  shall  com- 
mence to  drill  a  well  on  the  above-described 
premises  on  or  before  Sept  15th,  1889.  A 
failure  to  commence  such  well  within  the 
time  above  specified  therefor,  and  to  prose- 
cute the  same  to  completion  with  due  dili- 
gence, shall  render  this  lease  null  and  void, 
and  without  effect  between  the  parties  here- 
to; but  if  said  party  of  the  second  part  shall 
pay  to  the  party  of  the  first  part  a  monthly 
rental  of  one  hundred  dollars  upon  the  said 
premises  from  and  after  the  time  above 
specified  tot  the  completion  of  said  well, 
such  payment  shall  operate  to  extend  the 
time  for  completion  of  said  well  during  the 
period  tor  which  such  rental  shall  be  so  paid. 
Such  rental  may  be  deposited  to  the  credit 
of  the  party  of  the  first  part  at  the  Butler 
Savings  Bank,  or  be  paid  direct  to  the  said 
first  party." 

West  McMurray  and  Samuel  McClay,  for 
appellant.    James  Bredln,  for  appellee. 

WILLIAMS,  J.  The  plaintiff  is  seeking  to 
reform  a  written  agreement  between  himself 
and  the  defendant  He  alleges  that  he  enter- 
ed into  an  agreement  for  exploring  and  oper- 
ating the  land  of  the  defendant  tor  oil  upon 
tbe  terms  and  condltloDS  appearing  in  the 
form  of  lease  attached  to  his  bill,  known  as 
"Exhibit  B;"  that  this  lease  had  been  to 
some  extott  defaced  by  erasures  and  Inter* 
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HneatlMiB,  and  the  form  of  lease  marked 
"Exhibit  A"  was  filled  out  by  his  attorney  to 
take  Its  place,  and  was  signed  by  the  parties. 
He  further  alleges  that  It  was  so  signed  with 
the  understanding  on  the  part  of  the  defend- 
ant  and  himself  that  It  was  in  legal  effect 
the  same  as  the  form  Bxhlbit  B,  and  that  he 
was  so  advised  by  his  counsel.  He  now  finds 
the  lease  to  be  different  in  one  important 
particular  from  what  he  supposed  the  effect 
of  Exhibit  A  to  be,  and  for  this  reason  he 
asks  to  refcM-m  the  lease  so  as  to  make  it  caa- 
form  to  Exhibit  B.  No  fraud  Is  alleged.  No 
stipulation  was  ooiltted  by  mistake.  The 
contract  was  read  before  it  was  signed,  and 
the  complaint  now  made  is  that  the  plaintiff 
was  mistaken  In  his  constructloa  of  It,  and 
that,  as  the  court  now  expounds  it,  it  la  not 
in  accordance  with  the  understanding  be- 
tween the  parties.  Tbis  is  dailed-  by  the  de- 
fendant, and  we  concur  in  opinion  with  the 
learned  master  that  the  proof  of  mutual  mis- 
take is  not  so  clear  and  precise  as  to  justify 
a  decree  if  the  plaintiff  was  in  other  re- 
spects entitled  to  the  relief  he  seeks.  But, 
as  the  learned  master  points  but,  the  legal 
effect  of  both  farms  of  lease,  so  far  as  the 
forfeiture  clause  is  concerned,  is  the  same: 
The  lessw  is  the  only  person  who  can  assert 
a  fwfeiture.  The  lessee  may  do,  or  omit  to 
do,  that  which  the  lease  declares  shall  be  a 
cause  of  forfeiture,  and  so  subject  his  lease- 
bold  interest  or  estate  to  an  entry  and  for- 
fdture  by  the  lessor;  but  he  cannot  enter  on 
himself,  and  declare  his  own  estate  forfeited, 
and  BO  divest  the  rights  and  defeat  the  reme- 
dies of  his  lessor.  A  tenant  of  a  dwelling 
house  may  forfeit  his  right  and  title  under 
his  lease  by  doing  that  which  his  lease  names 
as  a  groimd  of  forfeiture;  but  that  be  can, 
by  his  own  breach  of  his  contract,  forfdt  his 
landlord's  right  to  the  rent,  is  a  proposition 
so  preposterous  that  whoever  as8«'ts  It  must 
show  a  plain,  unambiguous  agreement  of  the 
lessor  to  that  effect  In  form  B,  the  lessor 
had  a  right  of  f  orf  eltiure  which  be  might  exer- 
cise or  not  The  lessee  could  prevent  Its  ex- 
ercise by  payment,  but  he  could  not  compel 
Its  exercise  by  nonimyment.  l^e  learned 
andltcM:  and  the  coiut  below  were  right  on 
both  questions  considered,  l^e  proofs  did 
not  come  up  to  the  standard  required  by  a 
ooort  of  equity.  If  the  proofs  had  been  suffi- 
cient to  reform,  the  lease  so  as  to 'make  It 
conform  to  the  original  draft.  Exhibit  B, 
atUI  the  legal  effect  of  Ibe  lease  would  be 
unchanged.  The  decree  Is  a£Bnned,  at  the 
cost  of  the  plaintiff. 


(1S9  Pa.  St  184) 

COCHRAN  T.  PEW  et  al. 

(Snprone  Court  of  Pennsylvania.     Dec.  30, 

1893.) 

Oa,  Leasbs— Drllliro  Wbi.I/— Patmsxts  nr  Cass 
o»  Faii<cbb — Right  to  Tekxina.tion — Contem- 

POBANBOCB  AOREEMBIiIT — MiSTAKB  OV  LaW. 

1.  A   lease   for   oil    and   gas    mining   con- 
tained a  covenant  that  the  lessee  should  com- 


mence operations  within  three  months,  or  there- 
after pay  lessor  S160  a  year  till  woik  was  com- 
menced. Held,  uat  the  fact  that  operations  in 
the  neighborhood  demonstrated  that  a  well  on 
the  property  would  be  of  no  avail  did  not  re- 
lease lessee  from  his  obligations. 

2.  The  provision  of  the  lease  that  failure 
of  the  lessee  to  make  a  payment  when  due 
should  render  the  lease  null  and  void,  and  not 
binding  on  either  party,  docs  not  make  the  lease 
void,  except  at  the  option  of  the  lessor. 

3.  In  an  action  on  a  lease  by  the  lessor, 
defendant  alleged  a  contemporan  eous  parol  agree- 
ment that  the  lessee  should  have  the  right  to 
terminate  the  leaae  at  any  time  when  satisfied 
that  there  was  no  oil  or  gas  in  the  leased  land, 
and,  as  well  for  the  protection  of  the  lessee  as 
of  the  lessor,  there  was  inserted  in  the  lease 
that  failure  of  the  lessee  to  make  a  payment 
when  due,  should  render  the  lease  null  and  void, 
and  not  binding  on  either  party,  and  that  but 
for  such  agreement,  and  the  belief  of  the  lessee 
that  it  was  substantially  expressed  in  the  lease, 
he  would  not  have  signed  it.  Held,  that  this 
was  the  mere  assertion  that  the  lessee  thought 
the  language  used  gave  him  the  right  to  termi- 
nate, and  was  therefore  no  ground  for  relief. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Action  by  Cephas  Cochran  against  J,  N. 
Pew  and  E.  O.  Emerson  to  recover  the 
amount  stipulated  in  a  lease.  Judgment  for 
plaintiff.     Defendants  appeal.     Affii-med. 

By  the  lease  plaintiff  granted  to  defendants 
the  exclusive  right  to  mine  for  oil  and  gas 
on  160  acres  of  land.  It  contained  a  cove- 
nant that  defendant  should  commence  opera- 
tion on  the  land  for  said  ptnrpose  within 
three  months,  or  thereafter  pay  $160  per  an- 
num In  quarterly  payments,  with  the  provi- 
sion that  the  failure  of  the  lessees  to  make 
any  one  of  the  payments  when  due,  or  with- 
in 10  days  thereafter,  would  render  the  lease 
null  and  void,  and  not  binding  on  either 
party.  Defendants,  In  theb:  affidavit  of  de- 
fense, alleged  that,  at  and  before  the  execut- 
ing of  the  said  lease,  it  was  agreed  by  and 
between  the  parties  thereto  that  these  defend- 
ants should  have  the  right  to  terminate  the 
same  at  any  time  when  they  should  become 
satisfied  that  carbon  oil  or  natural  gas  could 
not  be  found  in  the  land  therein  described  In 
such  quantity  as  -^rould  Justify  mining  for 
it,  and,  as  well  for  theU*  protection  as  for  the 
protection  of  the  said  plaintiff,  there  was  In- 
serted In  the  lease  a  clause  in  the  words  fol- 
lowing, to  wit:  "The  failure  of  the  second 
party  to  make  any  one  of  the  payments  when 
due,  or  within  ten  days  thereafter,  will  ren- 
der this  lease  null  and  void,  and  not  bind- 
ing upon  pither  party;"  and  but  for  such 
agreement,  and  the  belief  upon  the  part  of 
the  defendants  that  It  was  substantially 
expressed  In  the  writing,  they  would  not 
have  signed  the  lease. 

O.  Heydrick  and  W.  S.  Mlllv,  for  appel- 
lants.    Robb  &  Undsay,  for  appellee. 

MITCHELL,  3.  The  argument  of  the  ap- 
pellant, able  and  ingenious  as  It  Is,  never- 
theless Is  but  another  effort  to  escape  from 
the  rule  laid  down  In  the  series  of  cases  from 
Galey  v.  Kellerman,  123  Fa.  St  491.  16  AO. 
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474;  Wills  T.  Gas  Co.,  130  Fa.  St.  222,  18 
AU.  721;  Bay  y.  Gas  Co.,  138  Pa.  St.  576, 
20  AU.  1065;  Ogden  v.  Ha  try,  145  Pa.  St 
640,  23  Atl.  334;  Jones  v.  Gas  Co.,  146  Pa. 
St.  201,  23  Atl.  386;  PhlUlps  v.  Va^derg^lft, 
146  Pa.  St.  357,  23  AtL  347;  and  Leatherman 
v.  Oliver,  151  Pa.  St.  646,  25  Atl.  309,— down 
to  Uggett  V.  SWra,  28  Atl.  218,  (at  the  pres- 
ent term,  not  yet  officially  reported,)  that 
covenants  for  the  lease  to  be  void,  or  to 
cease  and  determine,  etc.,  on  failure  by  the 
lessee  to  comply  with  the  conditions  sped- 
fled,  do  not  make  the  lease  void  except  at 
the  option  of  the  lessor,  and  that  that  legal 
effect,  no  matter  what  form  or  cumulation 
an  express  stipulation  that  the  lease  shall  be 
of  phrases  be  used,  can  only  be  changed  by 
voidable  at  the  option  of  either  party  or  of  the 
lessee.  The  averment  in  the  affldavlt  of  de- 
fense that  It  had  been  "ascertained,  by  meth- 
ods practiced  and  approved  by  men  skilled 
In  the  business,  that  neither  carbon  oil  nor 
gas  existed  In  the  land  leased,"  and  the  view, 
based  thereon,  urged  with  so  much  force  by 
the  distinguished  counsel,  that  it  must  now 
'be  accepted  as  a  demonstration  of  science 
•that  putting  down  a  well  on  land  shown  by 
exploration  of  neighboring  territory  to  be 
'dry  is  a  useless  expense  and  damage,  and 
that  parties.  In  contracting  on  the  subject, 
must  be  considered  to  have  had  this  fact  in 
mind,  would  be  a  strong  argument  to  the 
Jury,  If  the  case  was  one  for  them,  that  the 
plaintiff  had  suffered  no  actual  damages  by 
the  defendants'  default  But  the  conclusive 
answer  in  the  present  case  is  that  the  par- 
ties have  dearly  stipulated  for  the  mode  in 
i  which  the  trial  shall  be  made,  and  it  Is  to 
I  be  by  a  wdl  on  this  land.  There  is  no  room 
|for  science,  any  more  than  there  Is  for  a  Jury, 
,to  say  that  It  will  be  of  no  use  to  do  it  The 
parties  have  explicitly  agreed  on  the  exact 
thing  to  be  done,  and  the  exact  amount  to 
be  paid  for  failure  to  do  It  The  scientific 
nature  of  mining  in  the  present  day,  and  the 
certainty  of  sdentiflc  conclusions  from  ex- 
ploration of  neighboring  territory,  may  be 
fully  recognized  and  admitted,  but  neverthe- 
less hopeful  parties  may  desire  an  actual 
test;  and,  if  we  are  to  take  notice  of  facts 
in  tiie  history  of  oil  mining,  we  know  that 
some  of  the  most  extraordinary  and  profita- 
ble productions  have  been  the  result  of  "wlld- 
catting"  in  unpromising  fields.  But  it  Is 
enough  for  us  that  the  parties  have  contract- 
ed for  the  thing  to  be  done,  and  the  damages 
for  not  doing  tt.  Under  such  circumstances, 
It  is  never  open  to  the  covenantor  to  say  that 
the  thing  would  be  of  no. value  to  the  cove- 
nantee If  It  were  done.  On  the  terms  of  this 
covenant,  we'  see  no  distinction  upon  which 
it  can  be  taken  oat  of  the  rule. of  the  authw- 
itles  already  referred  to. 

But  the  affidavit  also  sets  ap  a  cootem- 
poraueous  parol  agreement  that  the  defend- 
ants were  to  have  the  right  to  terminate  the 
lease  at  any  time  when  they  should  become 
aatlsded  that  oU  or  gas  could  not  be  found 


In  paying  quantities.  Had  this  been  all  of 
the  affidavit  on  this  subject  it  might  have 
resolved  itself  into  a  question  of  proof  of  the 
agreement  averred;  but  the  affidavit  goes 
further,  and  states  that  "tbae  was  Inserted 
In  the  lease  a  clause  in  the  words  follow- 
ing," etc.,  and  that  the  defendants  would  not 
have  signed  except  for  the  alleged  agree- 
ment," "and  the  belief  on  the  part  of  defend- 
ants that  It  was  substantially  expressed  in 
the  writing."  This  Is  not  an  averment  of  a 
contemporaneous  parol  agreement,  which 
ought  to  modify  the  written  Instrument,  but 
of  an  agreement  put  Into  writing,  which  the 
defendants  construe  In  a  certain  way.  It 
does  not  set  up  any  accident  or  mutual  mis- 
take, but  that  the  parties  used  language 
which  the  defendants  thought  to  mean  what 
the  law  says  it  does  not  mean.  This  Is  not 
the  kind  of  mistake  that  affords  a  basts  for 
reformation  of  the  Instrument,  or  for  rdlef 
from  its  terms  as  the  parties  wrote  them. 
Judgment  affirmed. 


(in  Pa.  St  U2> 
McMHiLAN  V.  PHILADELPHIA  CO. 
(Supreme  Court  of  Pennsylvania.    Dec.  30, 
1803.) 

COK«TBI7CriON  OF  LbASB— LSSSXC'B  OPTIOM  TO 
'FOBFBIT 

Lessor  demised  land  to  lessee  for  drilling 
or  operating  for  oil  or  gas  for  three  years,  or 
as  long  as  such  products  should  be  found  in 
paying  quantities;  it  being  stipulated  that  les- 
see begin  work  within  sixty  days,  and  com- 
plete one  well  within  three  months  thereafterr 
and  otherwise  pay  a  fixed  rental  until  com- 
pletion of  one  well,  and  that  failure  to  perform 
the  contract  or  its  conditions  annul  the  lease, 
lessee  "having  the  option  to  drill  the  well  or 
not  or  iny  said  rental  or  not  as  he  may  elect" 
Hdd,  that  the  lessee  must  dig  a  well,  or  pay  the 
rent 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  J.  W.  F.  White,  Judge. 

Assumpsit  by  A.  McMillan  against  the 
Philadelphia  Company  for  royalties  on  a 
mining  lease.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Dalzell,  Scott  &  Gu-don,  for  appellant 
Lazear  &  Orr,  for  appellee. 

WILLIAMS,  J.  The  distinction  between 
an  option  and  a  <K>ntrt!ict  of  sale  or  lease  Is 
broad  abd  plain.  An  option  Is  an  unaccept- 
ed offer.  It  states  the  terms  and  conditions 
on  which  the  owner  is  willing  to  sell  or 
lease  his  land.  If  the  b<dder  elects  to  accept 
them  within  the  time  limited.  If  the  bolder 
does  so  elect,  he  must  give  notice  to  the 
other  party,  and  the  accepted  offer  there- 
upon becomes  a  valid  and  binding  contract 
If  an  acc^tance  is  not  made  within  the 
time  fixed,  the  owner  is  no  longer  bound  by 
his  offer,  and  the  option  Is  at  an  end.  A 
contract  of  sale  or  lease  fixes  definitely  the 
relative  rights  and  obligations  of  both  par- 
ties at  the  time  of  Its  execution.  The  offer 
and  the  acceptance  are  concurrent,  since  the 
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minds  of  the  contracting  parties  meet  In  the 
terms  of  the  agreement.  The  instrument 
sued  on  In  this  case  Is  treated  by  the  defend- 
ant as  an  option.  If  that  is  its  legal  char- 
acter, then  the  defendant  could  elect  not  to 
accept  its  terms;  but,  If  the  Instmment  is  an 
agreement  by  which  not  one  but  both  of  the 
parties  should  be  held  bound,  then  the  plain- 
tiff is  entitled  to  a  Terdlct 

It  becomes  necessary  to  look  at  the  terms 
of  the  instrument,  therefore,  to  determine 
its  character.  It  bears  date  on  the  eth  day 
of  May,  1892,  and  recites  that  In  considera- 
tion of  one  dollar  in  band  paid,  and  the 
rents,  stipulations,  and  covenants  contained 
therdn,  to  be  kept  and  performed  by  the 
party  of  the  second  part,  the  first  party 
"baa  demised  and  let  unto  the  party  of  the 
second  part,  for  the  sole  and  only  purpose 
of  drilling  and  operating  for  oil  or  gas,  a 
tract  of  land  In  Penn  township,  Allegheny 
county,  bounded  and  described  as  follows,  to 
wit"  These  are  not  the  words  of  an  offer 
at  option,  but  of  a  contract  taking  effect 
as  to  both  parties  at  Its  date.  The  specific 
forms  and  conditions  follow,  fixing  the  roy- 
alty. If  oil  is  found,  at  one-eighth  of  the 
product,  and  the  price  of  each  gas  wdl  yield- 
ing gas  in  quantities  sufficient  for  utilization 
at  $900  in  money.  The  duration  of  the  term 
iB  three  years,  "and  as  long  thereafter  as 
oil  or  gas  shall  continue  to  be  found  In  pay- 
ing quantities."  Ttie  lessee  covenants  to 
commence  operations  within  sixty  dajrs, 
and  complete  one  well  on  the  leased  premi- 
ses within  three  months  thereafter,  nnavoid> 
able  aoAiealB  excepted;  and,  in  case  of  fatl- 
nre  to  complete  one  well  within  such  time, 
he  agrees  "to  pay  thereafter  as  rental,  to 
the  party  of  the  first  part,  for  such  delay, 
the  sum  of  twenty-five  dollars  per  month 
until  one  well  shall  be  completed."  The  in- 
strument is  thus  seen  to  contain  mutual  cove- 
nants, which  were  binding  upon  the  parties 
from  the'  date  of  Its  execution.  Following 
these  covenants  comes'  the  forfeiture  clause, 
which  affords  the  lessor  an  additional  meth- 
od at  enforcing  the  contract,  or  ridding  hlm- 
8^  of  an  undesirable  tenant  It  provides 
that  a  failure  to  perform  the  contract  or  any 
of  Its  conditions  shall  render  the  lease  null 
and  void,  and  no  longer  binding  on  elthw 
party.  This  clause  is  for  the  benefit  of  the 
lessor,  and  he  may  assert  the  fweffelture,  or 
forbear  to  do  so.  Leatherman  v.  Oliver,  151 
Pa.  St  646,  25  Atl.  309;  Liggett  T.  Shlra,  28 
AtL  218,  (heard  at  the  present  term;)  Glas- 
gow T.  Oa  Co.,  152  Pa.  St  48,  26  AtL  232. 
The  only  words  on  which  it  Is  sought  to  dis- 
tinguish this  case  from  those  just  cited,  and 
turn  this  contract  into  an  option,  are  those 
that  follow  the  forfeiture  clause,  viz.:  "He 
[the  lessee]  having  the  option  to  drill  the 
vTfSl  or  not  or  pay  said  rental  or  not,  as 
lie  may  elect"  These  words  must  be  con- 
stned  In  connection  with  the  remainder  of 
the  contract  and  so  that.  If  possible.  Its 
pttpulatloUH  may  stand  together.   The  lessee 


had  covenanted  to  do  one  of  two  things,— to 
begin  a  well  within  sixty  days  and  complete 
it  within  three  months  thereafter,  or  pay 
$25  per  month  as  rental  for  the  privilege 
of  doing  so  afterwards,  and  within  the  three 
years  which  limited  his  term,  unless  oU  or 
gas  was  found  In  paying  quantities.  The 
words  relied  on  declare  that  he  may  do 
which  he  pleases.  He  may  drill  the  well, 
and  so  pay  no  rental,  or  he  may  pay  the  rental, 
and  not  be  compelled  to  drill  the  well.  It 
is  not  for  the  lessor,  but  it  is  tor  the  lessee, 
to  elect  which  he  will  do.  This  option  was 
deducible  from  the  stipulations  of  the  lease, 
but  the  parties  chose  to  put  it  in  words,  and 
make  it  part  of  the  contract.  The  conten- 
tI(Mi  of  the  defendant  destroys  the  character 
of  the  whole  contract  It  makes  the  lessee 
say  that  he  will  drill  a  well  within  a  given 
time,  or,  falling  to  do  so,  that  he  will  pay  a 
monthly  rental,  but  that  he  will  do  neither 
unless  it  pleases  him,  and,  If  he  does  neither, 
he  shall  be  liable  in  no  manner  for  his  breach 
of  contract.  Such  a  construction  is  so  un- 
just and  absurd  that  the  w(H:ds  relied  upon 
as  requiring  It  must  be  plain  and  unambigu- 
ous, and  must  be  Incapable  of  an  exposition 
In  harmony  with  the  body  of  the  ccmtract 
before  we  can  consent  to  adopt  it  The 
judgment  is  affirmed. 


(1S9  Pa.  St.  82) 
SAFE-DEPOSIT  &  TRUST  00.  OP  PITTS- 
BURGH V.  KELLY,  (t«ro  cases.) 

(Supreme  Court  of  Pennsylvania.    Dec.  30. 

1893.) 

Patvsttt  op  Debt  bt  SiTisrAcrioK  of  Morv- 

OAOB— iNTBKTIO.t  OF  ICOKTOAOEB— EVIDBSCB. 

1.  On  the  question  of  whether  decedent 
mortgagee  intended  to  extinguish  a  debt  due 
her  by  defendant,  her  son-in-law,  by  satisfaction 
of  record  of  the  collateral  mortgage,  it  appeared 
that  defendant  had  eared  to  decedent  a  loige 
amount  of  money,  by  inducing  her  to  withdraw 
it  from  an  Insolvent  bank,  for  which  decedent 
always  felt  grateful;  that  defendant  did  not 
know  of  the  entry  of  satisfaction  until  aftet 
decedent's  death,  but  continued  to  pay  interest 
on  the  debt;  that  decedent  stated  to  a  daughter 
and  another  witness  that  she  bad  satisfied  all 
claims  against  defendant;  that,  when  the 
daughter  suggested  that  she  ought  to  tell  de- 
fendant and  his  wife  that  the  debt  was  satisfied, 
decedent  said:  "No;  I  won't  tell  them  at  all. 
■When  they  find  It  out,  It  will  be  all  the  Sweeter 
to  them,"  Bdd,  that  a  finding  that  decedent 
intended  to  extinguish  the  debt  was  justified. 

2.  On  the  question  of  whether  the  satis- 
faction of  a  mortgage  on  the  record  extin- 
guished the  debt,  subsequent  declarations  of 
the  mortgagee  tending  to  contradict  the  record 
of  satisfaction  are  inadmissible. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  3.  W.  F.  White,  Judge. 

Two  actions  by  the  Safe-Deposit  &  Trust 
Company  of  Pittsburgh,  executor  of  the  will 
of  Ann  Sheehan,  deceased,  against  James 
M.  Kelly;  one  being  a  scire  facias  on  a 
mortgage,  and  the  other  an  action  in  as- 
sumpsit on  the  accompanying  bond.  The 
two  actions   were  tried   together,   and   de 
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fendant  had  Jadgment  In  each.  Plaintiff  ap- 
peals.   Affirmed. 

Following  are  plalntKTs  assignments  of 
error: 

"(1)  The  court  erred  in  directing  the  jury 
to  find  for  the  defendant  In  the  scire  facias 
on  the  mortgage,  and  In  charging  as  fol- 
lows in  respect  thereto:  'On  the  25th  da:^  of 
May,  1886,— that  would  be  nine  years  after 
the  bond  and  mortgage  were  given,— Mrs. 
Sheehan  went  to  the  recorder's  office  in  this 
county,  where  the  mortgage  was  recorded, 
and  on  the  face  of  the  mortgage  acknowl- 
edged to  have  received  full  satisfaction  of 
that  mortgage;  signed  her  name  and  put 
her  seal  to  that  acknowledgment.  I  say  to 
you  that  ia  a  complete  answer  to  the  scire 
facias  on  the  mortgage,  and  that  In  that 
case  your  verdict  should  be  for  the  defend- 
ant Where  there  is  an  entry  of  satisfaction 
on  the  mortgage,  as  in  this  case,  it  Is  a  fair 
presumption  that  It  is  in  satisfaction  of  the 
debt  as  well  as  of  the  mortgage.  The  in- 
ference, and  the  fair  Inference,  in  the  ab- 
sence of  any  other  evidence,  would  be  that 
that  satisfaction  was  intended  to  wipe  out 
the  debt  as  well  as  remove  the  mortgage. 
That  is  what  is  called  "prima  facie  evidence;" 
that  is,  such  is  the  presumption  of  law, 
but  it  is  a  presumption  that  may  be  over- 
come by  evidence  of  a  different  character. 
It  is  so  conclusive  as  not  to  be  explained 
or  not  to  be  overthrown  by  evidence 
showing  that  there  was  a  mistake  In 
the  matter,  or  that  It  was  intended  for 
a  different  purpose,  or  something  of  that 
kind.  Now,  there  is  not,  in  this  case,  a  scin- 
tilla of  evidence  that  Mrs.  Sheehan  did  not 
intend  to  relinquish  entirely  that  mortgage, 
—to  satisfy  it  and  to  remove  it  from  the 
farm  that  was  covered  by  it,— and  in  the 
absence  of  any  evidence  to  indicate  any 
mistake  on  her  part,  or  any  other  Intention 
than  what  appears  on  the  face  of  the  satis- 
faction, I  say  the  satisfaction  is  conclusive 
as  to  her  Intention  to  relinquish  that  mort- 
gage, and  release  the  property  from  the  lien 
of  If 

"(2)  The  court  erred  in  refusing  plaintiff's 
first  point,  which  point  was  as  follows: 
'That  in  the  suit  on  the  bond,  if  the  Jury 
find  that  the  bond  was  never  delivered  to 
defendant,  but  was  retained  by  Ann  Shee- 
han, the  obligee.  In  her  possession,  tlU  her 
death,  and  that  she  collected  Interest  upon 
it  from  defendant  after  the  date  of  the  al- 
leged satisfaction  down  to  the  time  of  her 
death,  then  the  verdict  must  be  for  the  plain- 
tiff for  the  unpaid  balance  of  said  bond,  with 
interest' 

"(8)  The  court  erred  in  refusing  plaintiff's 
second  point,  which  point  was  as  follo^K^s: 
That,  under  all  the  evidence  in  said  action 
on  the  bond,  the  plaintiff  Is  entitled  to  the 
verdict' 

"(4)  The  court  erred  in  refusing  plaintiffs 
third  point,  which  point  was  as  follows: 
'That  in  the  suit  on  the  mortgage,  if  the 


jury  find  that  Ann  Sheehan,  the  mortgagee, 
retained  the  mortgage  in  her  xMssession  till 
her  death,  and  collected  Interest  upon  the 
debt  secured  by  said  mortgage  till  the  time 
of  her  death,  and  that  defendant  also  paid 
interest  thereon  to  the  plaintiff,  her  ex- 
ecutor, after  her  death,  thm  the  plaintiff  is 
entitled  to  a  verdict  in  this  case  for  the 
unpaid  luilance  of  principal,  with  its  interest, 
notwithstanding  the  entry  of  satisfaction  up- 
on the  record  of  the  mortgage.' 

"(5)  The  court  erred  in  refusing  plalntifTs 
fourth  point,  which  point  was  as  follows: 
■That  under  all  the  evidence  in  the  case, 
(No.  10,  July  term,  1892,  the  suit  on  the  mort- 
gage,) the  verdict  must  be  for  the  plaintiff. 
Answer.  The  foregoing  points  are  refused, 
for  the  reasons  stated  in  the  charge.  Plain- 
tiff excepts,  and  bill  sealed.' 

"(6)  The  court  erred  in  sustaining  the  ob- 
jection to  plaintiff's  offer  of  the  testimony 
of  Mary  Loughrey,  a  granddaughter  of  Ann 
Sheehan,  which  offer,  objection,  and  ruUng 
of  the  court  In  respect  thereto,  were  as  fol- 
lows: This  witness  having  stated  that  she 
had  a  conversation  with  her  grandmother.  In 
respect  to  the  bond  and  mortgage  shortly 
before  she  died,  'plaintiff's  counsel  offer  to 
prove  by  the  witness  that  shortly  before  her 
death  she  complained  that  James  M.  Kelly 
was  in  default  of  payment  of  this  mort- 
gage, and  that  she  intended  to  make  him 
pay  the  principal  as  well  as  Interest,  oe 
words  to  that  effect.  (Objected  to  as  In- 
competent and  as  hearsay.)  By  the  Court: 
Any  declarations  of  Mrs.  Sheehan  c<Hitrary 
to  her  satisfaction  of  the  mortgage,  made 
after  she  satisfied  the  mortgage,  I  do  not 
think  are  competent  evidence.  The  objection 
is  sustained,  and  exception  on  part  of  the 
plalnUff.' 

"(7)  The  court  erred  in  the  portion  of  the 
charge  relative  to  the  payments  credited  on 
the  bond,  and  the  slip  of  paper  pinned  to  the 
same,  as  follows:  'Another  ground  is  that 
after  the  satisfaction  of  that  mortgage  the 
defendant  paid  moneys  and  that  Mrs.  Shee- 
han received  money  on  this  debt  after  the 
25th  of  May,  1886,  and  several  receipts  have 
been  put  in  evidence.  In  the  first  place,  on 
the  back  of  the  bond  Itself  are  receipts  testi- 
fied to  by  the  daughter  as  being  in  the  hand- 
writing of  their  mother,  Mrs.  Sheehan.  All  of 
these  receipts  on  the  back  of  the  bond  are 
prior  to  the  25tb  of  May,  1886,  the  time  that 
the  l)ond  was  satisfied,  except  one,  and  that  is 
a  receipt  on  the  13th  of  October,  188& 
Now,  In  connection  with  this  is  this  little 
paper  pinned  to  the  bond.  That,  according 
to  the  testimony.  Is  in  the  handwriting  of 
Ann  Sheehan,  but  how  It  got  there  is  not 
definitely  explained.  It  may  have  been 
pinned  there  by  Ann  Sheehan,  or  it  may 
have  been  In  the  bond,  or  connected  with 
the  bond,  at  the  time  it  was  found.  It  gives 
payments  made  after  May,  1886,  and  per- 
haps one  or  two  before  that,  and  covering 
these  receipts  that  have  been  put  in   evi- 


Digitized  by 


Google 


p».) 


SAFE-DEPOSIT  &  TRUST  CO.  V.  KELLY. 


228 


dence  by  the  plaintiff,  and  the  wording  of 
these  receipts  may  throw  some  light  on  this 
case.  The  entry  of  satisfaction  was  in  May, 
1886.  The  first  receipt  after  that  is  13th 
Of  October,  1887:  "RecelTed  of  James  M. 
Kelly  interest  In  full  to  date."  It  does  not 
say  how  much.  It  does  not  say  whether  on 
a  bond  or  mortgage,  or  what  it  is  on.  The 
next  is  AprU  13,  1888:  "RecelTed  of  James 
M.  Kelly  interest  in  full  to  date."  That 
does  not  say  on  what,— b(uid  or  mortgage; 
does  not  give  .the  amount  The  next  is  the 
receipt  of  October  13,  1888:  "Received  of 
James  M.  Kelly  interest  in  full  of  all  de- 
mands. Ann  Sheehan."  That  does  not  say 
whether  on  the  bond  or  mortgage,  or  what 
That  receipt,  or  that  amount,  rather,  she 
has  entered  on  the  back  of  this  bond,  and  it 
says,  "Received  interest  in  full  of  all  de- 
mands to  October  13th,  1888."  There  was 
abundant  space  on  the  back  of  this  bond  to 
enter  all  of  these  payments.  Why  were  they 
put  on  a  little  slip  of  paper  like  that,  and 
not  on  the  back  of  the  bond?  The  next  re- 
ceipt is  AprU  13,  1880:  "Received  of  James 
M.  Kelly  interest  in  full  of  ail  .demands  to 
date."  Does  not  give  any  amount;  does  not 
say  whether  on  bond,  or  what  it  is  on. 
There  are  none  of  these  that  refer  to  the 
mortgage.  On  the  back  of  this  bond,  the 
executors  a.tter  they  had  obtained  the  papers, 
made  an  entry  that  the  Interest  was  paid 
np  to  April  13,  1880,  by  receipts  in  the  hands 
of  Mr.  Kelly,  and  that  is  the  receipt  I  last 
reed.  These  are  the  payments  made  to  Ann 
She^ian  dmrlng  her  lifetime,  and  it  is  ar- 
gued, and  is  a  matter  for  the  consideration 
of  the  Jory,  whether,  if  she  intended  that  sat- 
isfaction to  be  an  extinguishment  of  the 
debt,  she  would  have  received  interest  after- 
wards; and  In  that  connection  it  may  be 
worth  while  for  the  Jury  to  consider  why 
abe  did  not  enter  those  payments  on  this 
bond,  and  why  they  were  put  on  a  little 
sUp  of  paper  like  that' " 

Lazear  &  Orr,  for  appellant 

To  constitnte  a  gift  of  a  bond,  note^  or 
other  chattel,  actual  delivery  is  necessary. 
In  re  Campbell's  Bstate,  7  Fa.  St  100; 
Trough's  Bstate,  75  Pa.  St  116;  Kidder  v. 
Kidder,  33  Pa.  Bt  268;  Zimmerman  v.  Streep- 
er,  75  Pa.  St  147;  Scott  v.  Lauman,  104  Pa. 
St  593;  Bond  v.  Bunting,  78  Pa.  St  210; 
Walsh's  Appeal,  122  Pa.  St  177, 16  Aa  470. 

Geo.  H.  Qualll,  for  appellee. 

ORBBN,  J.  These  cases  were  tried  in  the 
court  below  In  exact  conformity  with  the 
decision  of  this  conrt  In  the  case  of  Fleming 
T.  Parry,  24  Pa.  St  47.  The  leading  facts  in 
Uiat  case  wore  almost  precisely  similar  to  the 
leading  facts  of  this.  In  both  there  was 
a  mcHrtgage,  and  a  bond  given  by  the  mort- 
gagor to  the  mortgagee.  In  both  the  mort- 
gagee executed  on  the  record  of  the  mortgage 
an  acknowledgment  of  satisfaotion  in  full  of 


the  mortgage.  In  both  the  mortgagee  re- 
tained possession  of  the  mortgage,  and  also 
of  the  bond,  until  death.  In  both  the  ac- 
tions were  brought  by  the  legal  representa- 
tives of  the  mortgagee;  in  the  Fleming  Case, 
the  action  being  debt  on  the  bond,  and  in  this 
case  there  being  an  actlcm  on  the  bond,  and 
also  a  scire  facias  on  the  mortgage.  The  se- 
rious difference  between  the  cases  is  that  in 
the  Fleming  Case  there  was  literally  no  sup- 
porting testimony  to  show  that  the  mortgagee 
intended  to  extinguish  the  debt  by  the  en- 
try of  satisfaction  of  the  mortgage,  while 
b&re  there  was  an  abundance  of  the  most 
convincing  and  satisfactory  testimony  to 
show  that  the  entry  of  satisfaction  was  made 
for  the  very  purpose  of  extinguishing  the 
debt  In  the  Fleming  Case  the  court  below 
was  of  opinion  that  the  entry  of  satisfaction 
on  the  mortgage  extinguished  the  debt  due 
on  the  bond,  of  its  own  force,  whereaa  in  this 
case  the  court  below  left  the  question  of  in- 
tent to  extinguish  the  debt  to  the  Jury,  with 
careful  and  precise  Instructions  as  to  what 
must  be  found  in  order  to  determine  that 
question.  This  court,  in  the  Fleming  Case, 
held  that  the  satisfaction  of  the  mortgage  did 
destroy  the  mortgage  and  all  remedies  upon 
it,  and  that  whether  the  debt  was  intended  to 
be  thereby  extinguished  was  a  question  of 
fact  wliich  the  jury  must  determine  upon  all 
the  evidence.  The  court  below,  in  the  pres- 
ent case,  charged  that  the  m(M:tgage  was  ex- 
tinguished by  the  entry  of  satisfaction,  and 
directed  the  Jury  to  find  for  the  defendant 
in  the  action  of  scire  facias,  but  left  the  ques- 
tion of  extinguishment  of  the  debt  to  the 
Jury,  in  the  action  on  the  bond.  On  this  ques- 
tion the  Jury  found  for  the  defendant,  and 
the  vwdlct  was  eminentty  Justified  by  the 
evidence.  It  thus  appears  that  the  very 
course  directed  to  be  pursued  by  this  court  in 
the  Fleming  Case  was  actually  pursued  by 
the  court  l>elow  on  the  trial  of  this.  In  the 
Fleming  Case,  Mr.  Justice  Woodward,  de- 
livering the  opinion,  said:  "A  bond  and  mort- 
gage taken  for  the  same  debt,  though  distinct 
securities,  possessing  dissimilar  attributes, 
and  subject  to  remedies  which  are  as  unlike 
as  personal  actions  and  proceedings  in  rem, 
are  nevertheless  so  far  one  that  payment  of 
dther  discharges  both,  and  a  release  or  ex- 
tinguishment of  either,  without  actiul  pay- 
ment la  a  discharge  of  the  other,  imless  oth- 
erwise Intended  by  the  parties.  •  ♦  •  Had 
the  mortgage  been  paid,  the  law  would  treat 
the  bond  as  paid;  and,  satisfied  on  record,  the 
mortgage,  though  not  paid,  was  thenceforth 
gone,  and  all  remedies  on  it  But  was  the 
bond,  also,  null?  This  dep^ided  on  the  im- 
derstandlng  and  Intention  of  the  parties,  as 
a  Jury  should  deduce  them  from  all  the  cir- 
cumstances In  proof.  •  •  •  The  court  re- 
lied much  on  the  words  used  in  satisfying  the 
mortgage.  They  were  substantially,  but  not 
exactiy,  the  words  prescribed  by  the  act 
of  assembly,  but  neither  the  debt  nor  the  bond 
are  ineBtloned:  'I,  Andrew  Fleming,  do  here- 


Digitized  by 


Google 


224 


ATLANTIC  BEPOETEB,  Vot.  28. 


(Pa- 


by  aeknowledge  to  have  received  satisfaction 
in  fall  of  this  mortgage.'  These  words  signed, 
and  sealed  by  the  mortgagree,  were  all-snffi- 
clent  to  pnt  the  mortgage  out  of  existence^ 
and  sufficient,  too,  to  satisfy  the  debt,  If  so  In- 
tended. Prima  fade,  they  would  indeed  im- 
port eztloguishment  of  the  debt  as  well  as 
the  mortgage,  and  the  burden  of  showing 
tbey  were  not  so  in  tended  was  on  the  creditor ; 
but  when  he  submitted  evidence  on  that 
point,  proper  for  the  consideration  for  the 
jury,  it  was  for  them  to  decide  whether  the 
words  had  been  satisfactorily  explained,  as 
intended  only  to  wipe  ott  the  mortgage." 

It  wlU  be  i>erceiTed  that  the  question  in 
this  case,  as  in  the  Fleming  Case,  was,  not 
a  question  of  the  gift  of  a  txmd,  but  a  ques- 
tton  as  to  the  Intended  extinguishment  of  a 
debt  which  was  evidenced  by  a  bond,  for 
the  security  of  which  a  mortgage  was  also 
given,  and  the  mortgage  was  extinguished  by 
a  solenm  entry  of  satisfaction  on  the  record 
of  the  mortgage,  duly  signed  and  sealed  by 
the  mortgagee.  What  was  the  efFect  of  this 
entry  of  satisfaction?  Did  It  extinguish  the 
mortgage  only,  or  did  it  also  extinguish  the 
debt?  If  it  was  so  Intended,  It  did  have  that 
efTect,  and  so  tte  court  Instructed  the  Jury. 
On  the  trial,  considerable  testimony  was 
given  by  the  defendant  to  show  that  the 
mortgagee  did  Intend  to  extinguish  the  debt, 
and  supposed  she  had  done  so.  A  clerk  in 
the  recorder's  office  testified  to  the  fact  of 
the  entry  of  satisfaction  of  the  mortgage. 
It  was  written  and  attested  by  him,  and 
signed  and  sealed  by  Mrs.  Sbeehan.  There 
was  not  a  particle  of  testimony  to  show  that 
there  was  any  mistake  or  misunderstand- 
ing about  it  on  the  part  of  Mrs.  Sheehan.  It 
was  also  proved  that  the  wife  of  the  defend- 
ant was  the  daughter  of  Mra  Sheehan,  and 
that  the  defendant  had  been  the  means  of 
saving  to  his  wife's  mother  several  thousand 
dollars,  by  inducing  her  to  withdraw  from 
an  Insolvent  bank  »  large  amount  which  she 
had  on  deposit  there  shortly  beton  Its  fail- 
ore,  and  that  she  always  felt  very  grateful 
to  him  on  that  account  It  was  also  proved 
by  the  testimony  of  Mrs.  Parker,  another 
daughter  of  Mrs.  Sheehan,  that,  in  conversa- 
tion with  her  mother  about  persons  to  whom 
she  had  loaned  money,  she  spoke  of  Jim 
Kelly  as  one  of  them,  and  she  testified  as 
follows:  "She  said  she  had  held  a  mortgage 
against  him,  and  she  told  me  it  was  now 
satisfied.  She  says:  'About  a  year  ago,— 
perhaps  not  that  long,— I  went  down  to  the 
courthouse,  and  with  my  own  hand  I  satis- 
fied that  nwrtgage  from  all  claim  against 
Jim  and  Mary.'  She  says,  'I  feel  this  way,' 
and  I  said  to  her:  'Why,  don't  you  think 
that  Is  making  flsh  of  one  and  fiesh  of  anoth- 
er? Too  are  giving  more  to  ooe  than  to  the 
otbw  children.'  She  said:  'I  am  not  I 
have  treated  my  children  all  the  same,  out- 
side of  yourself.'  Those  were  her  very  words, 
and  then  she  told  me  how  Jim  came  to  grt 
that  money:    1  liad  it  in  Prager's  Bank,  and 


he  came  to  ms  one  day,  kM  MM,  Too  take 
your  money  out  of  that  bank.  It  is  not  safe." ' 
*  *  *  In  a  few  days,  she  went  down,  and 
drew  the  money  out  She  said  she  hadn't 
it  out  any  length  of  time  tintll  the  bank  did 
break,  and  my  father  and  her  son  George 
both  had  money  In  thore  at  tiiat  time,  and 
they  lost  it"  In  another  conversation,  about 
three  weeks  before  her  death,  she  told  the 
witness:  "Mary,  I  am  glad  in  my  heart  tliat 
I  have  that  affair  of  Mary's  settled.  •  •  • 
I  am  glad  In  my  heart  that  I  have  settled 
that  affair  of  Mary's."  nie  witness,  who 
lived  with  her  mother  at  this  time,  also  testi- 
fied that  Mrs.  Kelly  continued  to  pny  the  in- 
terest, but  that  her  mother  did  not  give  re- 
ceipts for  the  payments,  and  Mrs.  Kelly  was 
worried  about  it,  and  wanted  the  receipts, 
but  she  would  put  her  off  with  frivolous  ex- 
cuses, and  one  day  she  (the  -  Witness)  said 
to  her  mother:  "  Ton  must  give  to  those 
people  their  receipts.  They  must  have  their 
receipts.'  'Well,'  she  said,  *some  day  I  will 
get  at  it,  and  fix  it  all  right'  But  she  said, 
*Yoa  know,  Mary,  that  affair  at  the  court 
bouse,  receipts  or  no  receiptSr  settles  that  for 
them.'  Q.  Receipts  or  no  receipts,  every 
thing  is  settled?  A.  Tes,  sir;  that  is  moth 
er'a  exact  words.  Q.  Was  there  anything 
in  those  conversations,  said  1^  her,  as  wheth- 
er or  not.  or  do  you  know  whether  or  not, 
she  cohimimlcated  the  satisfaction  of  the 
mortgage  to  Mrs.  Kelly  or  to  Mr.  Kelly?  A 
No,  sir;  they  knew  nothing  about  it  Q.  Did 
you  say  anything  to  your  mother  about  it? 
A  I  told  her  she  ought  to  tdl  them.  >  They 
came  down  there,  and  seemed  troubled,— wor- 
ried. They  either  wanted  a  settlement,  or 
they  wanted  their  receipts.  I  says,  'You 
ouxht  to  tell  those  people,'  and  she  said,  *Mo, 
I  won't  tell  them  at  all.  They  will  find  out, 
and  when  they  find  out'  she  said,  it  will  !>• 
all  the  sweeter  to  them.'  Tliat  is  her  exact 
wwds." 

It  is  Impossible  to  believe  this  testimony, 
and  not  l>elleve  that  the  act  of  satisfaction 
was  Intended  by  Mrs.  Sheehan  to  be  a  com- 
plete extinguishment  of  the  debt  Itself,  and 
that  she  fully  believed  that  result  had  been 
accomplished.  A  mere  satisfaction  at  the 
mortgage  as  a  lien  would  be  of  no  value  to 
her  son-in-law  and  daughter.  If  the  debt  re- 
mained, and  it  certainly  would  not  be 
"sweetar"  to  them  to  know  -after  her  death 
that  the  debt  still  remained.  This  testimony 
also  explains  the  fact  that  the  old  lady  re- 
tained possession  of  the  mortg;age  and  bond 
after  the  entry  of  satisfaction,  and  received 
sums  of  money  from  her  daughter  as  pay- 
ments of  Interest  and  also  the  payment  ot 
interest  made  after  her  death.  She  did  not- 
want  them  to  know  of  it  during  her  Ufe,  but 
to  discover  it  after  her  death,  as  a  pleasant 
snriB-isa  All  of  this  and  other  testimcMiy 
was  sutnnltted  to  the  Jury  with  entirely  cor- 
rect Instmctlons  as  to  the  effect  It  shouldi  or 
might  have,  as  evidence,  on  the  one  hand, 
of  an  intended  extingiibdmieat  of  the  debt. 


Digitized  by 


Google 


Fa.) 


ti;bbbbi  v.  ju.ttb. 


and,  on  the  oth»,  of  an  intention  tbat  tbe 
debt  should  remain.  There  \raa  other  testi- 
mony corroboratiTe  of  the  foregoing.  An- 
other witness,  Oliver  C.  Kelly,  who  had 
b<Nrrowed  money  of  hw,  testified  ttiat  she 
bad  asked  him  to  pay,  not  only  the  interest, 
but  the  prindital,  also,  of  wliat  he  owed  her, 
and  In  the  conversation  between  them  on. 
this  sabject,  "she  said  she  wanted  to  get  her 
business  straightened  up,  and  she  would  like 
if  I  would  straighten  up  so  she  would  get  her 
mon^  together,— all  of  It.  'Now,'  she  said, 
'Jim.  I  don't  esqpect  there  will  be  any  trouble 
aboat  his.'  She  said,  1  have  got  his  Imsi- 
ness  fixed.  There  will  be  no  trouble  after  I 
am  gone.'  •  •  •  She  said  she  wanted  to 
get  her  money  all  in,  if  she  coold,  and  get 
her  business  straightened  up.  Her  life  was 
short,  she  said;  she  was  getting  old.  But 
she  said,  'Jim  does  not  need  to  bother.  There 
will  be  no  trouble  about  his  after  I  am  gone.' 
That  is  as  near  her  words  as  I  can  tell  you." 
Tbe  jury  evidently  gave  credence  to  the  tes- 
timony, and  found,  under  the  charge  of  the 
court,  that  Mrs.  Sheehan,  when  she  satisfied 
the  mortgage  of  record,  intended  to,  and  did, 
thereby  extinguish  and  discharge  the  debt  al- 
so. As  this  was  an  act  wtiich  she  was  en- 
tirely competent  to  do,  the  legal  efTect  upon 
the  debt  was  the  same  as  the  legal  etBect 
upon  the  mortgage.  An  entire  extinction  of 
both  was  accomplished,  and  the  retention  of 
possession  of  the  papers  by  her  was  of  no 
'  more  consequence  than  the  retention  of  pos- 
session of  the  mortgage  alone  would  have 
been  after  an  entry  of  satisfaction.  The  aur 
thorities  cited  for  the  appellant  upon  the 
point  that  the  gift  of  a  chose  in  action  is 
not  complete  without  actual  delivery  are  not 
applicable.  In  all  those  cases  the  question 
is,  lias  title  been  acquired?  Have  those 
things  been  done  which  are  necessary  in  or- 
der to  pass  the  title  out  of  the  donor?  If 
not,  the  gift  is  not  complete,  and  no  title 
passes.  But  here  the  question  is,  has  a  fight 
of  action  already  ^dsting  been  extinguished 
by  a  suitable  act  disclaiming  the  right?  It 
Is  not  a  question  of  the  acquisition  of  title  to 
the  bond  by  a  gift  of  it,  but  whether  the 
debt  wtiich  is  evidenced  by  the  lx>nd  has  been 
discharged.  An  act  of  discharge  sufficient 
to  extinguish  the  mortgage  has  been  ^per- 
formed by  the  entry  of  satisfaction.  That 
act  is  sufficient  to  discharge  the  debt,  if  it 
was  so  intended,  and  that  such  was  the  in- 
tention has  l>een  determined  by  the  verdict 
of  the  jury  up<m  the  testimony,  which  was 
anffident  to  supp<xt  the  verdict 

The  foregoing  considerations  dispose  of  ail 
ibe  assignments  of  error,  except  the  sixth 
and  seventh.  As  to  the  sixth,  the  declara- 
tlims  offered  were  made  after  the  satisfac- 
tion was  entered,  and  could  not  suffice  to  de- 
stroy the  legal  etCect  of  that  act.  As  to  the 
sev^ith,  it  relates  only  to  comments  of  the 
court,  regarding  the  omission  of  Mrs.  Shee- 
han to  ent^  the  interest  payments  on  the 
bond  aftw  the  entry  of  satisfaction,  and.  the 
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circumstance  that  she  had  merely  written 
them  on  a  loose  slip  of  paper.  We  see  noth- 
ing wrong  in  those  comments.  The  entire 
effect  of  them  was  to  call  the  attention  of 
the  Jury  to  the  subject,  but  the  whole  mat- 
ter was  given  to  the  jury,— as  we  tlilnlc, 
quite  properly,— for  their  exclusive  action.  , 
Judgment  affirmed. 


0S»  Fa.  St.  244) 
TEHREEI  v.  JUTTB  et  aX. 
(SnprMne  Court  of  Pennsylvania.    Dee.  80, 


ACnONS— SPLITTIRe— Absumfsit. 
A  salaried  superintendent,  who  agreed 
with  tuB  emplojer  to  board  its  workmen,  buy 
supplies,  and  pay  certain  expenses  on  Its  ac- 
count, after  leaving  his  plhce  and  recovering 
the  salary  due  him  by  suit,  may  bring  a  sec- 
ond suit  for  board  furnished,  supplies  Iwught, 
and  money  pcud;  tills  cause  of  action  being  in- 
dependent of  the  Other,  though  accrued  when  he 
sued  on  the  first. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  John  M.  Kennedy,  Judge. 

Assumpsit  by  Carmine  Terreri  against .  W. 
C.  Jutte,  B.  L.  Stratton,  and  Thomas  Foley, 
doing  business  as  Jutte,  Stratton  &  Foley. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed. 

Stone  &  Potter,  f<H*  appellants.  Montooth 
Bros,  and  Jas.  T.  Buchanan,  for  appellee. 

STERRETT,  a  J.  If  this  case  were  bore 
on  a  motion  for  a  new  trial,  there  might  be 
some  excuse  for  the  Implied  reflection  on 
the  integrity  of  the  jury,  contained  In  de- 
fendants' printed  argument,  viz.  that  they 
found  in  favor  of  plaiutifC  because  the  de- 
fendants "are  Icnown  as  well  to  do  con- 
tractors, able  to  respcmd  to  any  claim  for 
damages  wlilch  may  be  brought  against 
them."  Such  a  gratuitous  charge  against  the 
constitutional  triers  of  fact  is  foreign  to  an 
argument  addressed  to  \18  on  questions  of 
law,  especially  when  the  testimony  before  the 
Jury  discloses  a  more  substantial  basis  for 
their  verdict  If,  toe  any  such  reason  as  tliat 
suggested  by  the  defendants,  the  verdict 
should  have  been  set  aside*  and  a  new  trial 
ordered,  the  coiu't  below  was  the  proper 
forum.  The  record  does  not  show  that  such 
relief  was  even  asked.  It  is  conceded  that 
plaintiff  was  employed  by  defendants  in  the 
spring  of  1S90,  and  continued  in  their  service 
for  nearly  three  months,  but  the  parties  dif- 
fer very  widely  as  to  the  terms,  etc.,  of  their 
contract  r^ation.  Plaintiff  alleged  and  testi- 
fied, in  substance,  that  he  was  first  employed 
by  defendants  as  superintendent  of  their  stone 
quarry  at  a  salary  of  $100  per  month;  that 
afterwards,  and  in  addition  thereto,  he  was 
requested  by  them  to  procure  supplies,  pro- 
visions, etc.,  for  boarding  their  men  engaged 
in,  and  about  the  quarry,  and  to  transact  oth- 
er business  for  them;  for  wUcb  expendi- 
tures, outiays  for  traveling  expenses,  etc.,  as 
set  forth  in  bis  statement  of  claim,   they 
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promised  to  reimburse  him,  etc.  It  la  ccm- 
ceded  tbat  for  tbe  amomit  due  bim  as  mootb- 
ly  salary  plaintiff  brought  suit  before  a  jus- 
tice of  the  peace  in  Fayette  county,  and  re- 
covered a  judgment  for  1266.66,  which  was 
afterwards  paid  by  defendants,  and,  of 
course.  Is  not  Included  in  this  action.  The 
defendants  testified  to  an  enth-ely  different 
version  of  the  contract,— that,  in  substance, 
plaintiff  undertoolc  to  operate  the  stone  quar- 
ry at  his  own  expense  for  employes,  etc.,  tor 
which  they  were  to  pay  him  $4.25  per  cubic 
yard  of  stone  at  the  quarry.  They  denied 
having  made  any  other  than  this  single  con- 
tract with  the  plaintiff  In  relation  to  the 
matters  In  controversy.  Without  refer- 
ence to  the  testimony  of  the  respective  par- 
ties to  the  suit,  it.  is  very  evident  there  was 
a  direct  conflict  as  to  the  facts  upon  which 
tbe  right  of  the  plaintiff  to  recover  depended. 
His  testimony  was  in  support  of  his  state- 
ment of  claim.  As  to  material  facts,  he  was 
cqntradicted  by  one  or  more  of  the  defend- 
ants. Outside  of  the  principals  to  the  con- 
tract, there  was  very  little,  11  any,  direct 
testimony  as  to  its  terms.  It  thus  became 
the  duty  of  the  jury  to  consider  and  weigh 
aU  the  testimony,  pass  upon  the  credibility 
of  the  respective  witnesses,  and  ascertain,  as 
best  they  could,  what  the  facts  were.  Tbe 
only  inference  that  can  be  legitimately 
drawn  from  their  verdict,  considered  In  con- 
nection with  tbe  clear  and  comprehensive 
charge  of  the  learned  president  of  the  com- 
mon pleas,  is  that  they  found  the  controlling 
facts  to  be  substantially  as  claimed  and  testi- 
fied to  by  the  plaintiff.  That  finding  is  real- 
ly the  gravamen  of  the  defendants'  com- 
plaint; bat  we  are  powerless  to  relieve  them, 
even  If  we  were  satisfied  that  they  are  enti- 
tled to  relief,  unless  the  verdict  resulted  from 
some  erroneous  ruling  of  the  court  In  view 
of  plaintiff's  testimony,  before  the  jury  for 
their  consideration,  it  would  have  been  error 
to  have  charged  as  requested  in  defendants' 
first  point  If  the  contract  was  as  he  testi- 
fied,—that  defendants  agreed  to  pay  him 
$100  per  month  for  his  services  as  superin- 
tendent of  their  quarry,— be  had  an'  un- 
doubted right  to  bring  suit  for  that  as  a  dis- 
tinct and  independent  claim,  which  bod 
no  necessary  connection  with  either  of  the 
Items  of  claim  embraced  in  this  suit  He 
was  not  bound,  under  penalty  of  forfeiting 
bis  right  to  the  latter  items,  to  Include  them 
in  his  suit  for  serviceB  as  superintendent 
Authority  for  so  plain  a  proposition  as 
that  Is  tmnecessary.  The  transcript  of  the 
justice  berore  whom  that  suit  was  brought 
clearly  shows  that  plaintiff's  claim  in  that 
case  was  for  services  at  defendants'  stone 
quarry,  "two  months  and  twenty  days,  at 
one  hundred  dollars  per  month,  amounting  to 
two  hundred  and  sizty-stz  and  two-thirds 
d<dlars."  For  a  like  reason  there  was  no  er- 
TOt  in  refusing  to  charge  tbat  "under  all  the 
evidence  •  •  •  the  verdict  should  be  fcH- 
defendant*'  lo  f ar  as  the  claim  for  board  is . 


concerned."  If  plaintllTs  testimony  as  to  the 
contract  was  believed,  as  it  evidently  was, 
he  was  entitled  to  recover  for  that  as  well 
as  other  items.  The  case  was  carefully  and 
correctly  tried,  and  fairly  submitted  to  the 
jury,  with  full  and  adequate  instructioDS. 
There  is  nothing  in  the  record  that  woold 
justify  a  reversal  of  the  judgment  Judg- 
ment affirmed. 


cut  Fa.  St.  236) 
VOGEI.  v.  WEBBER. 
(Supreme  Court  of  Pennsylvania.    Dec.  SO. 

isas.) 

BUSEMENTg— RiOBT   OF  WAT— MlHIXO  COAL. 

A  deed  of  all  the  merchantable  coal  in 
an  opened  mine  under  the  erantor's  laud,  with 
right  of  way  on  said  land  to  carry  the  coal 
away,  does  not  convey  the  right  to  talce  ont  of 
the  pit  on  said  land,  and  carry  by  such  right  of 
way,  coal  mined  under  anoUier  tract  nor  to 
dump  at  the  pit's  mouth  the  refuse  from  the 
latter;  nor  can  the  grantee,  haying  accepted 
such  deed,  assert  a  servitude  on  the  land  for 
such  purposes  by  reason  of  the  practice  of  the 
former  common  owner  of  both  tracts. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  McClung,  Judge. 

Trespass  by  William  Webber  against  Gott- 
lieb Vogel.  Judgment  f<»r  plaintiff.  Defend- 
ant appeals.    Affirmed. 

S.  Schoyer,  Jr.,  and  S.  B.  Sdioyer,  for  ap- 
pellant J.  S.  &  E.  O.  Ferguson,  for  appel- 
lee. 

THOMPSON,  J.  Mrs.  Lewis  and  Miss 
Lewis,  by  their  deed,  conveyed  to  Sutton  all 
the  merchantable  coal  contained  in  a  certain 
stratum  opened,  operated,  and  lying  beneath 
tbe  tract  specified,  together  with  the  free  and 
uninterrupted  right  of  way  Into,  upon,  and 
under  said  land,  at  such  points  and  in  such 
manner  as  may  be  proper  or  necessary  for 
the  purpose  of  taking  and  carrying  away  the 
coal,  and  also  the  trades  and  tramways  in 
the  pit  or  pits  opened  in  the  seam.  By  deed, 
Sutton  granted  and  conveyed  his  right  and 
title  to  the  coal  to  Weinmann,  of  whom  ap- 
pellant (defendant  below)  -was  lessee.  Upon 
the  surface  of  appellee's  tract  there  was 
opened  a  pit  out  of  which  the  coal  was  taken. 
The  coal  underlying  the  adjoining  tract 
owned  by  Weinmann  was  also  leased  by  him 
to  the  same  lessee.  He  claimed  tbe  right  to 
tekc  through  this  pit  the  coal  underlying  such 
adjoining  land,  to  deposit  the  refuse  at  its 
mouth,  and  to  carry  the  coal  so  mined  to  a 
public  road  over  a  way  or  road  used  by  the 
former  ottner,  when  he  united  in  himself  the 
title  to  the  appellee's  tract  and  to  that  ad- 
joining, and  held  them  as  one  tract  Appellee 
(plaintiff  l>eiIow)  denied  the  right  to  so  use 
the  pit  which  was  upon  his  tract  the  surface 
of  which  he  had  bought  from  Mrs.  and  Miss 
Lewis,  subject  to  the  grant  to  Sutton,  and  be*- 
cause  of  such  use  brought  suit  and  recovered 
in  the  court  below.  Appellant's  right  to  use 
the  pit  In  question  is  by  the  terms  of  tbe 
grant  confined   and  restricted   to   tbe   co^ 
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lying  boieatb  the  tract  of  the  appeUee.  Ita 
words  are  clear  and  esplldt,  to  wit:  "All  the 
merchantable  coal  lying  and  belnR,"  ietc,  Is 
granted,  "with  the  free  and  uninterrupted 
right  of  way  for  the  purpose  of  digging,  min- 
ing, and  carrying  away  the  said  coal."  Un- 
der these  terms  appellant  had  no  right  to 
take  through  that  pit  coal  from  beneath  the 
adjoining  tract,  except  such  as  may  possibly 
hare  been  required  as  a  part  of  the  mining 
operation  for  the  purpose  of  opening  up  an 
air-shaft,  and  necessarily  incident  to  the  min- 
ing under  appellee's  tract.  If,  therefore,  ap- 
pellant mined  coal  from  bmieath  the  adjoin- 
iug  tract,  and  carried  it  through  the  pit  In 
question,  he  became  liable  for  doing  so,  and 
also  if,  in  dumping  the  refuse  at  the  mouth  of 
it,  he  did  not  do  so  in  good  faith,  with  a  prop- 
er regard  to  the  rights  of  the  owners  of  the 
surface,  or  to  an  extent  beyond  the  purpose 
of  the  grant  But  it  is  ably  argued  that, 
when  the  former  owner  (Kelly)  owned  these 
tracts  adjoining  each  other,  he  was  engaged 
In  mining  the  coal  beneath  them  as  one  tract, 
and,  while  so  engaged,  used  a  road  or  way 
running  from  a  pit  nearly  on  the  line  be- 
tween the  tract  bought  by  Wetnmann  and 
part  of  the  tract  bought  by  Mrs.  Lewis  and 
Miss  Lewis,  across  Weinmann's  tract,  and 
near  to  the  pit  on  appellee's  land,  and  thence 
to  the  turnpike;  that  when  Weinmann  pur- 
chased his  tract  the  servitude  attached  to  It, 
and  appellee's  tract  was  servient  to  It;  and 
that,  as  such  Is  the  case,  the  conveyance  of 
Sutton  to  Weinmann  did  not,  It  is  alleged, 
operate  to  destroy  his  right  to  use  the  pit  and 
the  road  or  way  to  take  out  the  coal  from 
the  adjoining  tract.  TJndoubtedly,  the  prin- 
ciple is  settled  that,  where  an  easement  or 
servitude  Is  Imposed  by  the  owner  on  one 
portion  of  his  real  estate  for  the  benefit  of 
another,  a  purchaser  of  it  at  a  private  or 
Jndldal  sale  without  an  express  reservation 
takes  the  property  subject  to  the  easement  or 
servitude.  ZeU  v.  Society,  119  Pa.  St.  390,  13 
AtL  447.  But  the  application  of  this  principle 
to  the  present  case  falls.  By  the  terms  of 
the  grant  to  Sutton,  he  became  the  owner  of 
the  merchantaUe  coal  under  appellee's  tract, 
and  was  entitled  to  mine  the  same;  but  he 
had  no  right  to  mine  upon  other  lands,  and 
use  fbe  pit  for  siich  mining  oi>eration8,  be- 
cause his  grant  ^pressly  limits  his  right  to 
the  coal  mined  and  lying  beneath  the  tract  in 
question.  Weinmann,  standing  in  Sutton's 
shoes,  as  his  grantee,  cannot  successfully  as- 
sert that  because  the  former  owner  (Kelly) 
held  the  different  tracts  as  one  tract,  and 
made  a  itoe  of  the  road  or  way  as  stated,  he 
has  the  right  to  tack  that  use  of  the  road  or 
way  to  this  grant  to  mine  coal,  and  thus 
make  It  the  means  of  mining  the  coal  upon 
other  land,  and  transporting  It  over  that  of 
appellee.  The  form»  owner  of  the  land,  in 
the  exerdse  of  his  ownership,  hauled  coal 
over  this  road  or  way,  which  passed  by  both 
pits  to  the  turnpike.  While  an  owner  cannot 
accurately  be  said  to  have  an  etuiement  upon 


his  own  land,  yet  he  may  alter  the  quality 
»f  two  parts  of  his  heritage;  and  having  at- 
tached particular  qualities  to  a  part,  and 
having  conveyed  it,  if  such  qualities  are  pal- 
pable and  manifest  the  pwchaser  takes  it 
with  the  qualities  which  the  owner  has  thus 
attached  to  it.  In  this  case  the  appellant,  as 
lessee,  claimed  the  right  to  mine  and  take  coal 
out  of  the  adjoining  tract  through  the  pit  on 
appellee's  land,  and  over  it,  although  his  les- 
sor had  accepted  the  grant,  which  restricts 
the  use  of  the  pit  and  the  right  of  way  to  the 
mining  and  hauling  of  the  coal  which  under- 
lies only  the  tract  of  appellee.  The  use  of 
the  pit  and  of  the  right  of  way  was  specially 
restricted  to  the  mining  and  to  the  hauling 
of  the  coal  under  appellee's  tract  Clearly, 
the  acceptance  of  the  grant  restricted  such 
use  by  the  lessw  and  his  lessee,  and  was  a 
complete  negation  of  any  claim  that  the  use 
by  reason  of  the  alleged  easement  appur- 
tenant to  the  adjoining  tract  became  unre- 
stricted.   Judgment  affirmed. 


(168  Pa.  St.  64) 

STOUGHTON  v.  MANUFACTURERS'  NAT- 
URAL GAS  (X). 
(Supreme  Court  of  Fennsylvanla.     Dec.  30, 
1898.) 

CONTBIBCTORT   NeOLIOENCB — EVIDBXCE — QUBS- 
TIOS   FOKJUBT. 

In  an  action  against  a  natural  gns  com- 
pany for  the  burning  of  plaintiff's  house,  the 
eas  having  rushed  into  the  house  with  such 
force  as  to  burst  the  plumbing,  it  appeared 
that  plaintiff  tried  to  turn  the  gas  off  at  the 
furnace,  but  the  preasure  was  too  great;  that 
he  could  liHTe  stopped  the  gas  by  using  the 
shut-off  in  the  wall,  two  or  three  feet  from  the 
furnace;  that  being  excited  by  the  situation, 
«nd  warned  bj-  his  wife,  he  rushed  from  the 
basement  without  delay.  Held,  that  his  con- 
tributory negligence  was  a  question  for  the  jury. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  W.  R.  Stoughton,  for  use  of  in- 
surance companies,  against  the  Manufactur- 
ers' Natural  Gas  Company,  for  the  bUi-nlng 
of  plaintiff's  house.  Judgment  for  plaintiff. 
Defendant  appeals. '  Affirmed. 

Geo.  W.  Guthrie,  for  appellant  J.  M.  Gar- 
rison and  Boyd  Crumrine,  for  appeUee. 

WILLIAMS,  J.  Two  questions  were  sub- 
mitted to  the  jury  on  the  trial  of  this  case: 
First  Was  the  burning  of  the  plaintiff's 
dwelling  house  by  the  extraordinary  Inflow 
of  gas  due  to  the  negligence  of  the  gas  com- 
pany defendant?  Second.  Was  the  plaintiff 
guilty  of  contributory  negligence?  It  ap- 
peared that  the  plaintiff's  house  was' situated 
In  a  village  called  Arlington.  That  several 
houses  In  the  village,  among  which  was  that 
of  the  plaintiff,  were  supplied  with  natuiral 
gas  as  a  fuiel  by  the  defendant  company. 
Upon  their  line  the  gas  company  had  placed 
a  regulator,  to  reduce  the  pressure  of  the  gas 
in  the  houses  so  supplied  to  a  point  of  safe- 
ty.   The  action  of  the'  regulator  was  liable  to 
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be  affected  by  cold,  and,  to  counteract  this, 
a  small  gas  jet  was  allowed  to  burn  Just  un- 
der the  regulator.  The  theory  of  the  plain- 
tiff was  that  this  gas  jet  had  caused  the 
joints  where  the  regulator  was  attached  to 
the  line  to  open  ao  as  to  permit  the  escape 
of  gas  therefrom;  and  that  this  gas,  taking 
fire,  had  Increased  the  heat  until  the  regula- 
tor was  destroyed;  and  the  gas,  liberated 
from  restraint,  had  rushed  Into  the  plaintiffs 
house  with  more  force  than  his  plumbing 
could  withstand,  and,  taking  fire,  had  con- 
sumed the  house.  Whether  the  tacts  were 
as  alleged  was  a  question  for  the  jury,  and, 
upon  the  evidence,  we  are  unable  to  see  how 
It  could  hare  been  withdrawn  from  them. 
Upon  the  other  question  the  facts  were  not 
in  controversy.  The  plaintiff,  becoming 
aware  of  the  presence  of  an  unusual  quantity 
and  pressure  of  gas,  went  down  into  his 
basement  to  turn  it  off  at  his  furnace.  The 
pressure  was  too  strong  to  be  controlled  by 
the  cut-off  at  the  furnace,  but  as  he  stood 
by  the  furnace  he  was  within  three  feet  of 
the  cut-off  at  the  outer  wall  of  the  basement, 
and  only  had  to  raise  his  arm  and  turn  the 
valve.  In  order  to  control  the  gas.  This  he 
did  not  do,  and  his  failure  to  shut  off  the  gas 
in  this  manner  was  the  contributory  negli- 
gence alleged.  The  plaintiff  sought  to  ex- 
plain his  failure  to  use  the  means  of  pro- 
tection within  his  reach  by  alleging  that  his 
situation  was  one  of  great  danger,  and  that 
the  excitement  occasioned  by  it,  and  by  the 
warning  of  his  wife,  led  him  to  rush  from 
the  basement  without  an  instant's  delay. 
His  neighbors  acted  with  more  coolness,  and 
saved  their  homes  by  using  the  cut-off  at  the 
wall.  He  could  have  done  the  same  thing 
in  much  less  time  than  was  required  to 
reach  the  floor  above,  and  Ills  neglect  of  this 
means  of  safety  was  properly  pressed  as 
strong  evidence  of  contributory  negligence. 
The  question,  however,  was  one  of  fact. 
Whether  his  conduct  was,  when  all  the  cir- 
cumstances were  considered,  that  of  a  man 
of  ordinary  prudence  or  not,  depended  on  the 
judgment  of  the  jury.  The  question  was 
submitted  to  them  under  instructions  that 
were  fair  to  both  sides,  and  has  been  dis- 
posed of  by  them.  If  their  verdict  was  mis- 
taken, as  we  might  think  it  to  be  from  an 
examination  of  the  evidence  as  It  appears  In 
the  printed  books,  the  remedy  was  in  the 
court  below. 

We  have  been  pressed  to  reverse  this  case 
because  of  a  remark  of  the  learned  judge 
which  is  made  the  ground  of  the  ninth  and 
tenth  assignments  of  error.  Looking  at  this 
remark  alone.  It  might  seem  as  though  the 
question  of  the  necessity  of  a  regulator  in- 
side the  plaintiff's  house,  and  whether  it  was 
the  duty  of  the  plaintiff  or  the  defendant  to 
furnish  it,  was  submitted  to  the  jury  as  one 
of  the  questions  in  the  cause.  But,  looking 
at  the  charge  as  a  whole,  it  seems  to  us 
quite  dear  that  this  was  not  intended  by  the 
learned  Judge,  and  that  the  two  questions  of 


fact  on  which  thfi  case  really  depended  were 
submitted  so  clearly  by  him,  as  the  proper 
questions  for  their  consideration,  that  they 
could  not  have  been  misled  by  the  remark 
complained  of  in  these  assignments.  W» 
think  the  appellant  has  more  reason  to  com- 
plain of  the  Jury  than  of  the  learned  judge. 
None  of  the  assignments  Is  sustained,  and 
the  Judgment  is  affirmed. 


an  Pa.  St.  22S> 
HBINOUB  et  al.  v.  JOXES. 
(Supreme  Court  of  PennsylTania.    Dec.  30, 

189a) 
On,  Lbabeb— FoBrsiTUBB — Question  fob  Jcbt. 

In  an  action  by  heirs,  on  an  oil  leas» 
made  by  their  ancestor,  to  recover  rent,  it  ap- 
peared that  the  lessor  died  within,  a  year,  and 
that  L.,  one  of  plaintiffs,  was  appointed  admin- 
istrator. The  monthly  payments  were  made  to 
the  lessor  until  his  death,  and  to  L.  thereafter 
to  the  end  of  the  year.  The  lessee  testified 
that  on  failure  to  make  the  next  ikayment  Tu. 
declared  the  lease  forfeited.  L.  denied  the  for- 
feiture, but  admitted  that  he  did  not  take  the 
rent,  and  nntll  suit  brought  he  never  asked  for 
payment.  Beli,  that  the  question  as  to  wheth- 
er or  not  there  was  a  forfeiture  by  L.  was  for 
the  jury. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny coimty;  Christopher  Magee,  Judge. 

Action  by  Lorenz  Heinour  and  otha« 
against  Nathan  D.  Jones  on  an  oil  lease  to  re- 
cover certain  monthly  payments  which  the 
lease  required  defendant  to  make  until  oper- 
ations were  commenced  thereunder.  From 
a  judgment  entered  on  the  verdict  of  a  jtury 
directed  by  the  court  in  favor  of  plaintiffs^ 
defendant  appeals.    Reversed. 

Willis  F.  McCook,  for  appellant  T.  H. 
Davis  and  W.  A.  Sipe,  for  appellees. 

WILLIAMS,  J.  The  plaintiffs  are  the 
heirs  at  law  of  Lorenz  Heinour,  deceased. 
They  bring  this  suit  npon  an  oil  lease  made 
by  their  father  on  the  4th  day  of  April,  1880. 
By  the  terms  of  the  lease,  Jones,  the  lessee, 
was  required  to  complete  <Mie  well  on  the 
premises  within  six  months,  or,  falling  in 
this,  to  pay  monthly  after  the  end  of  six 
months  the  sum  of  $30  per  month  until  oper- 
ations should  be  begun  on  the  land.  The  les- 
sor died  in  February,  1890.  His  eldest  son, 
Lorenz  Heinour,  was  appointed  to  adminis- 
ter upon  the  estate  within  a  few  days  after 
his  death.  No  well  was  completed  on  the 
land,  nor  was  the  work  of  driUing  begun. 
The  monthly  payments  were  made  to  the 
lessor  until  his  death,  and  to  his  son  and 
administrator  thereafter,  until  the  4th  of 
April,  1890.  When  the  next  monthly  pay- 
ment fell  due  it  was  not  made,  and  in  reply 
to  Heinour's  question  the  holder  of  the  lease 
Informed  him  that  it  would  not  be  paid. 
Heinour  then  communicated  this  fact  to 
Jones,  the  lessee,  and,  as  Jones  asserts,  then 
and  there  declared  the  lease  to  be  forfeited, 
and  refused  to  take  the  rent,  saying  that  be 
could  obtain.  Oi  bonus  of  $500  fcHr  the  lease. 
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Helnonr  denies  the  dieclaratlon  of  a  forfel- 
tnre,  but  admits  that  he  did  not  take  the  rent 
from  Jones,  and  that  for  two  years,  and  un- 
til this  suit  was  brought,  he  never  asked  for 
payment,  and  the  lessee  never  entered  upon 
the  land.  The  defense  rests  on  the  alleged 
forfeiture  by  Helnour,  who  was  administra- 
tor and  heir  at  law  of  the  lessor.  This,  It 
Is  Turged,  divested  Jones'  title  nnder  the 
lease,  and  relieved  him  from  rent  accruing 
thereafter.  Bat,  however  this  may  be  held, 
the  defendant  Insists  that  It  estopped  Uei- 
nour  from  recovering  bis  share  of  the  rentals 
faUlng  due  after  snch  forfeltm-e.  Upon  this 
subject  the  learned  Judge  instructed  the  Jury 
that  "the  real  controversy  Is  upon  the  ques- 
tion of  legal  llabUity  under  the  evidence,  and 
I  have  taken  the  view  that  there  Is  a  legal 
liability,  and  that  no  forfeiture  of  the  lease 
has  been  shown."  Having  this  view  of  the 
case,  his  gen«til  direction  that  "the  plaintiffs 
are  entitled  to  recover  the  full  amount  of 
their  claim"  was  logical  and  consistent  But 
there  was  evidence  upon  which  the  ques- 
tion whether  a  forfeiture  had  been  decl<ared 
«r  not  should  have  gone  to  the  Jury.  If  the 
testimony  of  Jones  was  believed)— and  Its 
force  was  not  much  weakened  by  that  of 
EelBonr,— a  Cwteltore  was  asserted  about 
the  1st  of  May,  1890.  The  subsequent  con- 
duct of  both  Jones  and  Helnour  was  con- 
sistent with  this  theory.  It  was  not  con- 
sistent with  the  idea  that  the  lease  was  un- 
derstood .  to  be  in  full  force.  If  upon  this 
question  the  Jury  had  found  for  the  defend- 
ant, then  clearly  Helnour  could  ndt  recover 
for  himself.  Having  declared  that  Jones  had 
no  further  right  of  entry.  It  would  b«  in- 
equitable to  permit  him  to  recover,  because 
Jones,  taking  him  at  his  word,  had  abstained 
from  «iterlDg  after  he  had  been  distinctly 
told  that  his  right  to  do  so  was  at  an  end  by 
reason  of  the  forfeiture.  Whether  the  other 
plaintlSb  were  bound  by  Helnour's  action  de- 
pends upon  whether  he  was  In  a  position  to 
q[>eak  for  them.  On  both  points  this  case  is 
ruled  by  that  of  Wilson  v.  Goldst^n,  152  Pa. 
BSa,  25  AtL  493.  It  is  not  necessary  to  re- 
peat what  was  there  said.  The  Judgment 
Is  reversed,  but  as  the  rights  of  the  brothers 
and  sisters  of  Helnour  were  not  separately 
considered,  s  venire  facias  de  novo  most  bo 
awarded. 

(in  Pk.  St  106) 

TOWER  et  at  v.  GROCERS'  SUPPLY  ft 
8TOBAGB  CO.  OF  PITTSBURGH. 

(Supreme  Court  of  Pennsylvania.  Dec.  30, 
1893.) 
WABSHOUnifm— IlTRUBIHO  QOODB  — NsoLiesNOB. 
1.  Plointiif,  whose  goods  were  homed,  onin- 
sand,  in  defendant's  warehouse,  testified  that 
defendant's  office  man  asked  her  if  she  wanted 
the  goods  insured:  that  she  asked  him  to  have 
It  done,  and  he  so  agreed.  Held,  that  suclt 
evidence  went  to  show  a  usage  by  defendant  to 
effect  insurance  on  Its  customeis'  goods  on  re- 
quest, as  an  incident  of  the  bailment,  and  plain- 
Cff  need  not  prove  a  specific  parol  contract  to 
insure. 


2.  Where  the  cause  of  fire  in  a  cold-storage 
warehoase  is  not  shown  or  known,  there  is  no 
question  of  the  warehouseman's  negligence  to 
go  to  tlie  jury. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   S.  A.  McClung,  Judge. 

Action  by  TheodkNre  S.  Tower  and  others 
against  the  Grocers'  Supply  ft  Storage  Com- 
pany of  Pittsburgh  for  the  value  of  goods 
burned  In  defendant's  warehouse.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  Re- 
versed. 

J.  J.  MlUer,  for  appellant  D.  S.  McCann 
and  John  Wilson,  for  appellees. 

THOMPSON,  J.  The  appellant  was  the 
owner  of  a  large  building  used  for  the  stor- 
age of  goods,  containing  rooms  equipped 
with  refrigerating  machines  for  cold-storage 
purposes.  A  fire  originated  In  the  second 
story,  and  destroyed  the  entire  structure, 
with  its  contents.  Among  the  latter  were 
the  goods  of  the  appellees,  which  were  stored 
there.  The  present  suit  was  brought  to  re- 
cover their  value.  The  appellees  alleged 
that  their  loss  was  the  result  of  appellant's 
negligence  In  not  keeping  their  goods  safely, 
and  In  not  Insturlng  them,  having  agreed  to 
do  so.  As  to  the  latter,  one  of  the  appellees. 
Miss  Tower,  testified  that  when  she  paid  the 
storage  on  these  goods  the  assistant  In  charge 
of  appellant's  office  inquired  whether  she 
wanted  the  goods  Insured,  that  she  requested 
that  appellant  should  have  it  done,  and  that 
It  agreed  to  do  so;  that  after  the  fire,  she 
called,  and,  being  told  these  goods  were  not 
Insured,  she  said,  "I  left  orders  for  you  to 
have  the  goods  insured."  The  assistant 
however,  denies  that  she  gave  any  order  to 
have  them  insured.  The  evidence  was  there- 
fore for  the  jury,  to  determine  whether  the 
appellant  made  an  agreement  with  the  ap- 
pellees to  obtain  for  them  an  Insurance  upon 
the  goods  In  question.  It  is  contended  by 
appellant  that  as  the  proofs  do  not  show 
the  essential  elements  of  a  parol  contract  for 
inaiu:ance,  no  agreement  was  proved.  The 
appellant  was  engaged  in  the  storage  busi- 
ness, made  It  a  part  of  such  business  to  ef- 
fect Insurances  in  companies  when  requested 
by  customers  to  do  so,  and  protected  Itself 
for  Its  advances  and  charges  by  holding  the 
goods.  A  contract  made  for  that  object 
therefore,  would  be  In  the  direct  Une  of  its 
business,  and  not  one  of  Insurance,  requir- 
ing certain  essential  elements  to  constitute  It. 
It  would  not  be  a  voluntary  and  gratuitous 
act  but  In  fact  would  be  an  undertaking  in 
connection  with  the  bailment  Miss  Tower 
testified  that  the  appellant's  representative 
asked  her  if  she  wanted  the  goods  Insured, 
and  she  replied  that  she  thought  their  being 
there  Insured  them.  He  replied,  "Not  unless 
you  leave  orders  to  that  effect.''  She  says 
that  she  then  gave  the  order.  If  this  testimony 
be  not  successfully  contradicted,  it  shows  the 
course  of  the  business  was  to  obtain  insur- 
ances for  bailors;  that  appellant  so  indicated 
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to  appellees,  who  acted  upon  It;  that  it  ac- 
cordingly entered  Into  the  contract,  and 
made  It  part  of  Ita  duties,  to  obtain  the  In- 
surance, for  which  it  was  to  be  paid,  and 
for  the  expenses  of  which,  as  well  as  other 
charges,  it  was  to  hold  the  goods.  The  learn- 
ed Judge,  therefore,  properly  submitted  the 
evidence  In  regard  to  the  alleged  contract  to 
the  Jury;  and  the  assignment  of  error  that 
he  refused  to  charge:  "That  the  burden  is 
upon  the  plaintiff  to  prove  that,  at  the  time 
the  alleged  agreement  was  made  to  insure 
plaintiff's  goods,  the  amount  of  insurance, 
the  time  for  wliich  it  was  insured,  the  rate 
of  Insurance,  the  premium  to  be  paid,  and 
the  risk  insured  against,  all  were  agreed  up- 
on. A  want  of  any  of  these  elements  Is  es- 
sential, and  maizes  the  contract  an  Incom- 
plete one,  and  the  plaintiffs  cannot  recover," 
—is  not  sustained. 

But  there  was  error  in  submitting  to  the 
Jury  the  question  of  negligence  or  want  of 
care.  The  appellant  was  a  bailee  for  hire, 
and  was  bound  to  exercise  ordinary  dili- 
gence and  care.  Its  liability  could  only  be 
the  result  of  a  failure  to  exercise  such  care 
or  diligence.  The  proofs  do  not  show  a  want 
of  this  care  or  diligence,  nor  do  they  war- 
rant  an  inference  of  either.  The  cause  of 
the  fire  is  not  shown,  and  apparently  is  not 
known.  One  witness  saw  the  fire  coming  out 
of  the  second  story  of  the  building,  and 
knocl^ed  at  the  front  door.  The  engineer  in 
charge,  holding  a  small  torch  such  as  en- 
gineers usually  have,  came  towards  the  door, 
of  which  he  had  no  Icey,  and  then  went  bade 
towards  the  engine  room.  He  subsequently 
explained  to  witness  that  he  did  so  in  order 
to  turn  off  the  ammonia  tanks,  manifestly 
to  avoid  an  explosion.  This  witness  testified 
there  seemed  to  be  something  like  grease  or 
butter  that  was  burning  and  dripping  down 
through  the  elevator  shaft  Another  witness 
testified  that  the  engineer  had  a  light  in  his 
hand,  stood  in  the  front  of  the  door,  hallooed 
out  something,  and  started  back.  This  was 
the  extent  of  the  plaintiff's  proof.  On  the 
part  of  the  defendant,  it  was  testified  there 
was  no  inflammable  material  or  fire  In  the 
building.  One  of  appellant's  witnesses,  an 
employe,  testified  that  on  the  evening  of  the 
fire,  prior  to  it,  he  went  to  the  top  of  the 
building,  and  had  in  his  hand  a  little  circu- 
lar oil  lamp,  with  a  wick  cut  through  the 
top;  that,  when  he  reached  the  top  of  the 
building,  he  blew  it  out,  and  descended  in 
the  dark  to  the  first  floor,  where,  having 
placed  a  cover  over  the  wick  of  the  lamp, 
left  It  In  his  room,  back  of  the  engine  room; 
having  done  so,  he  left  the  building  in  the 
charge  of  the  engineer.  The  testimony  clear- 
ly does  not  Justify  an  inference  of  negligence, 
and  does  not  amount  to  a  scintilla.  The 
learned  Judge  therefore  erred  In  refusing  to 
charge:  "There  is  eo  evidence  In  this  case 
showing  that  the  defendant  did  not  exercise 
ordinary  care  of  plaintiff's  goods.  As  a 
bailee  for  hire,  it  is  not  responsible  for  this 


accidental  loss  by  a  fire  which  was  not  caused 
by  its  negligence."  This  Judgment  is  re- 
versed, and  a  venire  facias  de  novo  is  award- 
ed. 

(Uf  Pa.  St.  43) 

In  re  BOROUGH  OF  VERSAILLEa 
Appeal  of  WILSON  et  al. 
(Supreme  Court  of  Peansylvania.    Dec.  80, 
1893.) 
'Ikcorpobation  of  Bobodohs— Pbtitiok— Twb 
or  SioNiiia. 
Where  the  petition  for  the  incorptwation 
of  a  boTongh  is  required  to  be  signed  by  the 
petitioners    within    three    months    immediately 
preceding  its  presentation   to   the  court,    (Act 
June  2,  1871;   P.  L.  283.)  a  failure  of  the  rec- 
ord to  show  when  the  petition  was  signed,  ex- 
cept by  inference  from  the  date  of  the  plot  ac- 
companying it,  renders  the  proceedings  fatally 
defective. 

Apt>eal  from  court  of  quarter  sessions, 
Allegheny  county. 

To  the  petition  of  W.  H.  Sykes  and  others 
for  the  incorporation  of  the  borough  of  Ver- 
sailles, Robert  Wilson  and  others  filed  a 
remonstrance,  and  from  a  decree  granting 
the  petition  remonstrants  appeaL     Reversed. 

W.  A  Challener,  for  {^pellanta  B.  P. 
Douglass,  for  appellees. 

McCOIil/UM,  jr.  The  statutes  which  con- 
fer upon  the  several  courts  of  quarter  ses- 
sions within  this  commonwealth  the  power 
to  incorporate  boroughs  by  and  with  the  con- 
currence of  the  grand  Jury  of  the  county, 
must  be  strictly  construed,  and  performance 
of  all  the  conditions  essential  to  the  exer- 
cise of  this  power  must  appear  affirmatively 
on  the  record.  In  Borough  of  West  Phila- 
delphia, 5  Watts  &  S.  281,  Chief  Justice  Gib- 
son teferred  to  the  act  of  April  1,  1834,  In 
relation  to  the  Incorporation  of  l>oroughs,  as 
standing  on  a  more  questionable  basis  than 
legislation  authorizing  corporations  to  enact 
ordinances  and  by-laws,  and  said  it  "is  not 
to  be  carried  farther  then  the  words  of  it 
absolutely  require."  It  was  held  In  the  case 
cited  that,  while  the  words  of  the  statute 
empowered  the  court  of  quarter  sessions 
to  incorporate  any  town  or  village  contain- 
ing 300  Inhabitants,  they  did  not  authorize 
the  incorporation  into  a  lx>rough  of  two  or 
more  distinct  villages,  together  with  a  tract 
of  open  farming  country.  The  provision  of 
the  act  of  1834  which  required  that  the  town 
or  village  to  be  Incorporated  should  contain 
not  less  than  300  inhabitants  was  repealed 
by  the  act  of  April  3,  1851,  so  that  the  power 
to  incorporate  now  extends  to  any  town  or 
village,  "without  regard  to  the  popidation 
thereof."  It  is  necessary  to  the  exercise  of 
this  power  that  the  application  to  incorporate 
any  town  or  village  shall  be  in  writing,  and 
signed  by  a  majority  of  the  freeholders  re- 
siding within  its  limits,  and  that  "it  shall 
set  forth  the  name,  style,  and  title  of  the  pro- 
posed borough,  with  a  particular  description 
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of  the  boundaries  thereof,  exhibiting  the 
courses  and  distances  In  words  at  length, 
and  be  accompanied  with  a  plot  or  draft  of 
the  same."  It  was  decided  in  Borough  of 
Little  Meadows,  28  Pa.  St  256,  that  to  show 
the  court  had  jurisdiction  it  should  appear 
upon  the  record  that  there  was  a  town  or 
Tillage  to  be  incorporated,  and  that  a  majOT- 
Ity  of  the  freeholders  therein  petitioned  for 
the  lncorp<vation.  It  Is  provided  in  section 
1.  of  the  act  of  June  2,  1871,  (P- 1^  283,)  that 
the  application  shall  be  signed  by  the  peti- 
tioners whose  names  are  attached  thereto, 
within  three  months  Immediately  preceding 
its  presentation  to  the  court  This  provi- 
sion was  not  considered  in  Be  Borough  of 
Osborne,  101  Pa.  St  281,  and  as  the  record 
did  not  show  compliance  with  it,  the  pro- 
ceedings were  set  aside.  We  regard  it  as 
settled  by  the  cases  cited  that  in  order 
to  sustain  a  judicial  incorporation  of  a  bor- 
ough. It  must  appear  upon  the  record,  inter 
alia,  that  the  application  for  it  was  signed 
by  the  petitioners  within  tne  three  months 
immediately  preceding  its  presentation  to 
the  court,  and  that  they  were  a  majority  of 
the  freeholders  residing  within  the  limits  of 
the  town  oc  village  proposed  to  be  Incorpo- 
rated. As  It  does  not  appear  In  the  record 
of  the  case  before  us  when  the  application 
was  signed,  the  proceedings  must  be  set 
aside.  It  would  seem  from  the  certificate 
of  the  grand  jury  and  the  decree  of  the  court 
that  the  additional  conditions  prescribed  by 
the  act  of  June  2,  1871,  were  not  considered. 
But  It  was  suggested  by  the  counsel  for  the 
petitioners  that  we  might  inf^  that  the  aJ^ 
plication  was  signed  within  the  prescribed 
time  from  a  date  upon  the  plot  which  accom- 
panied it  If  we  were  at  liberty  to  supply 
a  defect  in  the  record  by  an  Implication, 
we  think  we  would  not  be  justlfled  In  draw> 
log  the  Inference  suggested.  A.  date  upon 
the  draft  which  accompanied  tiie  petition  is 
not  suflScient  ground  tor  conclndlng  that  a 
condition  essential  to  the  affirmative  action 
of  the  court  was  complied  with.  We  dis- 
cover nothing  in  the  proceedings  before  the 
grand  jury  or  the  court  which  cures  the  de- 
fect In  the  record,  or  prevents  the  parties 
aggrieved  by  the  decree  from  taking  advan- 
tage of  it  Decree  reversed,  and  proceedings 
set  asideu 


(US  Pk.  St.  (32) 

In  re  HAMMEB'S  B8TATB. 

(Supreme  Court  of  Pennsylvania.    Dec  80, 
1893.) 

Lboaciss— SpBOino  xvo  Dehonbtbativb. 

Testator,  owning  a  farm  bought  orig- 
inally for  $2,000,  and  since  substantiaily  im- 
proved, directed  his  execntora  to  sell  It,  and 
out  of  the  proceeds  to  pay  his  son  B.  $3,000,  "to 
eqnalize  hun  with  my  two  other  sons,  who  were 
advanced  $8,000  each."  The  farm  sold  for 
only  $1,835.  Held,  that  the  intention  to  equalize 
mast  govern,  and  B.'a  $3,000  be  made  op  oat  of 
the  personalty. 


Appeal  from  orphans'  court,  Somerset  ooun-  ' 
ty;  J.  H.  Longenecker,  Judge. 

In  the  matter  of  the  estate  of  Solomon  N. 
Hammer,  deceased.  Appeal  by  John  C.  and 
David  M.  Hammer,  executors,  from  a  decree 
confirming  tl>e  auditw's  rep<»*t  as  to  the  sum 
distributed  to  B.  F.  Hammer,  a  legatee.  Af- 
firmed. 

Kooser  &  Kooser,  for  appellants.  W.  H. 
Koontz  and  W.  J.  Baer,  for  appellee. 

DEAN,  J.  Solomon  N.  Hammer,  the  tes- 
tator, died  February  13,  1890,  leaving  six 
children,— four  sons  (Joseph  S.,  John  C,  Da- 
vid M.,  and  Roes  F.)  and  two  daughters, 
(Mary  Cauffleld  and  Charlotte  Livingston.) 
In  his  lifetime  he  had  conveyed  to  his  two 
sons,  John  C.  and  David  M.,  farms,  at  a 
valuation,  and  hod  credited  to  each  $3,000 
on  the  purchase  jnoaej  as  an  advancement 
At  his  death  he  still  owned  the  "Glndle- 
sperger  farm,"  for  which  he  had  paid,  some 
30  years  before,  $2,500.  This  he  had  Im- 
IH-oved  by  building  upon  It  a  very  substan- 
tial farmhouse,  so  that  It  is  not  ImprobaUe 
the  testator  fixed  the  value  of  this  property 
by  what  it  had  cost  him,  instead  of  by  what 
It  would  fetch,  and  thus  overestimated  the ' 
amount  of  money  which  would  come  Into  the 
bands  of  his  executors  ftom  a  sale  of  It 
This  farm,  then,  being  the  only  real  estate 
which  the  testator  owned  at  bis  death,  he 
makes  this  disposition  of  It  in  paragraph  7 
of  his  will:  "As  to  my  real  estate,  my  will  is 
that  the  same  shall  be  by  my  executors  here- 
inafter named  exposed  to  sale  as  soon  after 
my  decease,  and  on  the  best  terms,  as 
shall  by  them  be  found  convenloit  and  out 
of  the  proceeds  of  such  sale  shall  pay  to  my 
son  B.  F.  Hammer  three  thousand  dollars  to 
equalize  him  with  my  other  sons,  John  O. 
Hammer  and  David  M.  Hammer,  who  were 
advanced  three  thousand  dollars  each  in  the 
purchase  of  real  estate;  and  I  further  give 
and  bequeath  to  my  son  B.  F.  Hammer  two 
thousand  dollars  as  a  special  bequest"  It  is 
conceded  that  the  special  bequest  of  $2,000 
to  B.  F.  Hammer  was  Intended  for  Joseph, 
and  has  nearly  all  been  paid  over  by  his 
brother.  It  further  appeared  from  the  evi- 
dence that  testator,  in  his  lifetime,  had  ad- 
vanced to  Joseph  $600,  and  by  item  6  of  his 
will  had  bequeathed  to  Cordia  Augusta  Thom- 
as, Joseph's  daughter,  $400,  thus  making  the 
sum  of  the  whole  directly  and  Indirectly  giv- 
en to  Joseph  $3,000.  Tiie  two  daughters,  by 
advancements  and  bequests,  each  received 
$1,000.  The  farm,  after  being  ixroperly  ad- 
vertised, and  fairly  offered  at  public  sale, ' 
was  sold  for  only  $1,835.  The  purchaser  was 
R.  F.  Hammer,  son  and  legatee  named  In  the 
seventh  paragraph  of  the  will,  and  who  now 
makes  claim  as  a  legatee  to  the  whole  $3,000 
out  of  the  general  fund.  The  other  brothers 
resist  this  claim,  alle^ng  that  the  legacy,, 
under  the  will.  Is  specific,  to  be  paid  only  out 
of  the  particular  fund  realized  from  the  sale 
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of  the  farm.  It  Is  argned  Qiat,  as  the  farm 
sold  for  only  11,835,  so  much  of  the  $3,- 
000  as  is  not  reached  by  that  fund  must  be 
held  to  be  adeemed.  The  court  below  de- 
cided In  favor  of  the  claim  of  R.  F.  Hammer, 
and  from  that  decree  comes  this  appeal. 

The  questiOD  turns  on  the  Intent  of  the 
testator.  Did  he  intend  to  relieve  his  per- 
sonal estate  from  the  payment  of  any  part  of 
this  legacy  ?  If  so,  it  is  specific,  and  no  part  of 
it  can  be  paid  out  of  other  than  money  realized 
from  the  real  estate;  otherwise,  It  is  demon- 
strative, and  payable  out  of  the  general  fund. 
Courts,  uniformly,  in  such  cases,  lean  to  a 
construction  which  shall  declare  the  legacy 
demonstrative,  rather  than  specific.  Balliet's 
Appeal,  14  Pa.  St.  461;  Walls  ▼.  Stewart. 
16  Pa.  St  275;  Smith's  Appeal,  103  Pa. 
St  561.  The  whole  subject  of  specific  and 
demonstrative  legacies  is  so  elaborately 
treated  in  Walls  v.  Stewart,  supra,  that  repe- 
tition is  useless.  If  there  could  be  de- 
duced from  this  will  a  clear  intention  to 
charge  the  land  alone  with  the  payment, 
and  to  discharge  the  personalty,  the  appeal 
should  be  sustained;  otherwise,  not.  From 
all  the  cases,  that  is  the  rule  to  be  followed. 
The  testator.  In  the  second  item  of  his  will, 
directs  that  all  his  personalty,  which,  as  the 
event  proved,  amounted  to  about  $7,500, 
should  be  distributed  as  he  in  his  will  there- 
inafter directed.  He  doubtless  knew  approxi- 
mately the  value  of  this  personalty.  Then, 
in  the  subsequent  dispositions,  the  Intention 
Is  manifest  to  give  each  of  the  daughters  $1,- 
000,  and  each  of  the  sons  $3,000.  He  ex- 
pressly says,  in  the  seventh  clause,  that  the 
intention  is  to  equalize  Ross  F.  with  his 
brothers  John  and  David,  to  each  of  whom 
he  has  advanced  |3,000;  Joseph,  as  we  have 
already  noticed,  also  having;  by  the  testa- 
tor's method  of  distribution,  got  $3,000.  The 
primary,  paramount  Intent,  here,  is  to  equal- 
ize his  gifts  to  his  sons  at  $3,000;  evidently 
to  give  Ross,  Who  as  yet  has  received  nothing 
by  advancement,  $3,000.  Then  is  expressed 
the  secondary  or  subordinate  intent,— the  di- 
rection to  the  executors  to  pay  the  amount 
ont  of  the  money  reaiissed  from  the  farm. 
There  is  nothing  which  clearly  shows  the 
testatw  meant  to  charge  the  form  alone 'with 
the  legacy,  and  discharge  the  personalty,  and 
unless  this  so  appears  the  legacy  is  demon- 
strative. Doubtless,  it  did  not  occur  'to  the 
testator  that  the  farm  might  not  sell  for  $3,- 
000.  He  probably  thought  It  worth  much 
more.  Therefore,  the  contingency  that  It 
might  sell  for  less  was  not  expressly  provided 
for,  simply  because,  to  his  mind,  no  such  con- 
tingency existed.  But  It  did  occur  to  him 
that  08  two  of  the  sons  had  already  received 
by  advancements,  each,  $3,000,  and  the  third 
would,  by  advancement  and  legacy,  receive 
$3,000,  the  fourth  (Ross)  would  not  receive  a 
like  amount  imless  he  positively  and  express- 
ly said  so.  Hence  the  unqualified  direction  to 
the  executors  to  pay  Ross  $3,000  to  equalize 
him  with  his  brothers.    True,  be  points  out 


the  sooroe  <xt  this  payment,  which,  aa  It 
now  turns  ont  failed  to  come  up  to  his  ex- 
pectations; but  this  cannot  negative  the 
absolute,  unqualified  intention  to  equalize  the 
sons  at  $3,000.  In  ascertaining  the  intent 
from  what  the  testator  has  said,  in  cases  of 
this  character,  we  seldom  get  much  aid  from 
authorities,  tor  the  reason  that  the  words 
from  which  we  must  gather  this  intent  are 
seldom  the  same.  In  the  authorities  cited 
and  relied  on  by  the  learned  counsel  for  ap- 
pellants, (Cryder's  Appeal,  11  Pa.  St  72,  and 
others,)  ihe  wills  Interpreted  contain  no  per- 
emptory directions  to  equalize  the  legatees 
at  a  fixed  sum,  us  in  the  will  before  us.  If 
these  words  were  absent  from  this  will,  the 
authorities  cited  would  perhaps  sustain  the 
contention  of  appellants  that  this  Is  a  specific 
legacy;  but,  with  them  present  no  authority 
can  overthrow  the  manifest  Intention  of  the 
testator  that  the  legatee  shall  have  out  of 
his  estate  the  same  amount  of  money  as  his 
brothers.  Such  being  the  case,  the  learned 
auditor  and  court  below  were  right  In  hold- 
ing this  a  demonstrative  legacy.  The  decree 
Is  affirmed,  and  appeal  dismissed,  at  costs  of 
appellants.  ' 

(158  Pa.  BL  6U) 
GITHERS  et  al.  v.  CLARKE  et  al. 
(Supremo  Court  of  Penasylvania.     Dec.  30, 
1883.) 

CoRPOBATiONS— Liability  of  Dirictors— Anxdal 
Statement  —  Dbath  of  Dibbctob  —  Buino  Bx- 

BODTOH. 

L  Act  April  14,  1868,  makes  the  directors 
of  an  association  incorporated  thereunder  lia- 
ble for  its  debts  if  they  fail  to  make  an  annual 
statement  of  the  amount  and  character  of  its 
property  and  of  its  debts,  or  if  they  make  a 
false  statement.  BM,  that  where  they  failed 
to  fiie  a  statement  for  three  months  after  their 
election,  though  none  had  been  made  for  over 
a  year  previous,  and  their  statement  showed  it 
solvent,  though  it  was  far  from  it,  tliey  would 
be  liable,  both  by  reason  of  the  delay  and  false 
statement,  thoagh  they  were  honest  in  their 
belief. 

2.  The  directors  being  Jointly  liable,  the 
executor,  of  one  dying  before  suit  could  not  bo 
sued  with  the  survivors,  and, -dying  after  suit 
commenced  against  all,  lus  executor  need  not  be 
joined. 

Appeal  from  court  of  common  pleas, 
Beaver  county. 

Action  by  Benjamin  Gitbers  and  others 
against  W.  D.  Clarke  and  others,  directors 
of  the  Workingmen's  Co-operative  Associa- 
tion. Judgment  for  plaintiffs.  Defendants 
appeal.    Aifirmed. 

John  M.  Buchanan,  William  B.  Cuthbert- 
son,  and  Moore,  Moore  &  Reader,  for  ap- 
pellants. Roger  Cope  and  John  Sparhawk, 
Jr.,  for  appellees. 

McCOLLUM,  J.  This  Is  a  Judgment  en- 
tered for  want  of  a  sufficient  affidavit  of 
defense.  The  defendants  therein  are  the  ap- 
pellants here,  and  in  1890  they  were  direct- 
ors of  the  Workingmen's  Co-operative  Asso- 
ciation of  Beaver  Falls,  Pa.,  wliich  was  duly 
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Incorporated  in  February,  1887,  under  the  ftct 
of  April  14,  1868,  (P.  L.  100.)  By  the  fifth 
section  of  this  act  the  directors  were  re- 
quired to  make  an  annual  statement  In 
writing,  signed  by  a  majority  of  them,  "in- 
clndtng  the  treasurer,"  showing  the  condition 
of  the  association,  and  setting  forth  the 
amonnt  of  capital  stoclc;  the  nnmber  of 
shares  issued,  and  the  par  value  thereof; 
the  number  of  stoclcholders,  togeth'jr  with 
the  greatest  number  of  shares  held  by  any 
one  stoclcholder;  the  amount  and  character 
of  the  property  of  the  corporation  and  of 
Its  debts  and  liabilities;  and  by  the  eighth 
section  thereof  they  became  liable  "for  all 
debts  of  the  corporation"  if  they  failed  to 
make  such  statement,  or  if  they  made  a 
false  statement  In  May,  1890,  the  associa- 
tion passed  into  the  hands  of  a  receiver. 
It  was  Indebted  to  the  plaintiffs  t>elow,  and 
appellees  here,  in  the  sum  of  $216.64  for  mer- 
chandise sold  and  delivered  during  the 
months  of  March  and  April  in  that  year. 
It  iras  hopelessly  insolvent,  although  two 
days  before  the  receiver  was  appointed  the 
directors  made  a  statement,  by  which  It  ap- 
peared that  its  assets  were  sufficient  to  meet 
Its  liabilities.  The  appellees,  having  estab- 
lished their  claim  before  the  auditor  appoint- 
ed to  distribute  the  fund  belonging  to  the 
creditors  of  the  association  on  settlement  of 
its  affairs,  received  a  dividend  which  re- 
duced its  indebtedness  to  them  to  the  sum 
of  $191.44,  for  which  amount,  with  interest 
tbereon  from  June  20,  1890,  they  recovered 
a  Judgment  in  the  court  below.  In  their 
declaration  or  statement  the  matters  essen- 
tial to  the  maintenance  of  the  action  were 
duly  set  forth,  and  these  unanswered  entitled 
them  to.  the  Judgment  they  obtained.  In- 
asmuch as  the  material  averments  of  the 
statement  which  are  not  denied  in  the  affi- 
davit of  defense,  must  be  accepted  as  true, 
it  appears  from  the  pleadings  that  the  asso- 
ciation was  indebted  to  the  appellees  in  the 
amount  claimed  by  them;  that  it  was  in- 
solvent on  or  before  February  28,  1800;  and 
that  from  December  31,  1888,  to  May  26, 
1890,  its  directors  failed  to  make  any  state- 
ment of  its  condition.  But  the  appellants 
contend  that  their  affidavit  contained  a  good 
defense,  because  it  averred  that  while  the 
suit  was  brought  against  all  the  directors, 
and  the  writ  was  returned  mortuua  est  as 
to  one  of  them,  It  could  not  be  maintained 
withoat  Joining  and  declaring  against  his 
administrator  with  the  other  defendantSi 
that  a  statement  which  "was  neither  false 
nor  defective,  but  was  made  with  ordinary 
care  and  prudence,"  was  filed  by  them  dur- 
ing the  year  they  were  elected  directors; 
and  that  when  they  filed  it  they  believed  the 
"association  was  solvent,  and  w^s  as  so 
represented  therein."  It  is  enough  to  say 
of  the  first  branch  of  tli^  defense  that  if 
the  directors  were  Jointly  liable  for  the  debts 
of  the  corporation,  and  one  of  them  died  be- 
fore suit,  brought,  his  executor  could  pot  be 


sued  Jointly  with  the  survivors;  and  if  be 
died  after  suit  brought  against  all  of  them 
it  was  optional  with  the  plaintiffs  to  bring 
in  his  administrator,  or  proceed  against  the 
survivors  without  doing  so.  Chit  PL  43-50; 
17  Amer.  &  Eng.  Enc.  Law,  p.  580,  and  cases 
cited;  Dingman  v.  Amsink,  77  Pa.  St.  114; 
Ash  V.  Guie,  97  Pa.  St  493.  As  to  the 
other  branch  of  their  defense,  It  is  quite 
clear  that  their  belief  that  the  corporation 
was  solvent  was  no  excuse  for  their  failure 
to  make  an  earlier  statement,  and  that  "or- 
dinary care  and  prudence"  in  making  it 
when  they  did  cannot  relieve  them  from  the 
liability  Incurred  by  their  delay.  They  were 
chargeable  with  knowledge  of  the  condition 
of  the  association,  and  they  ought  to  have 
made  a  true  and  intelligible  statement  of 
it  in  conformity  with  the  act  of  assembly. 
It  was  a  duty  the  association  owed  to  the 
public,  and  the  default  of  their  predecessors 
should  have  hastened  their  performance  of 
it  But  they  neglected  to  make  any  state- 
ment for  three  montiis,  and  until  the  as- 
sociation was  about  to  pass  into  the  ttands 
of  a  receiver;  and  when  they  did  make  one 
It  was  deceptive.  It  did  not  set  forth  with 
reasonable  particularity  the  "nature  and 
character  of  the  property  of  the  corpora- 
tion." It  represented  the  association  as 
solvent,  when  in  fact  it  was  not  able  to 
pay  more  than  10  per  cent  of  its  liabilities. 
It  may  be  true  that  the  directors  believed 
the  corporation  was  solvent  and  that  its 
assets  were  as  valuable  as  represented;  but 
it  is  very  evident  that  their  belief  was  not 
warranted  by  the  facts,  nor  consistent  with 
the  knowledge  of  its  affairs  which  the  law 
imputes  to  them.  We  conclude  that  tbehr 
delay  in  making  the  statement,  and  the  de- 
fective and  misleading  character  of  U, 
brought  them  fairly  within  the  personal  lia- 
bility clause  of  the  statute.  The  spedflca- 
tions  of  error  are  overruled.  Judgment  af- 
firmed. 


(U8  Pa.  St  S73) 
LONG  V.  M^IiliEB  et  al. 

(Supreme  Coart  of  Pennsylvania.    Dec.  30, 

1893.) 

judoxbkt— rsvivju. — conttkcakok  of  libn— 

Dbbd— Parol  Condition. 

1.  A  husband  deeded  land  to  hia  wife,  sub- 
ject to  the  lien  of  a  judgment  against  him. 
The  judgment  was  twice  revived  against  Mm, 
bat  neither  time  against  her  or  her  devisee,  as 
terre-tenant.  Held,  that  the  purchaser  at:<a 
sheriff's  sale  under  a  fi.  f a.  issued  op  such  re- 
vived judgment  and  levied  on  the  land,  ae- 
quired  no  title.  "' 

2.  Act  Feb.  24,  1834^  S  25,  (P.  L.  77.)  con- 
tinues the  lien  of  a  judgment  on  the  land  of  a 
deceased  judgment  debtor,  as  against  his  heirs 
and  devisees,  but  not  as  against  the  heirs  and 
devisees  of  a  deceased  vendee  of  the  jadgtnent 
debtor. 

3.  Testimony  that  a  wife  had  told  wit- 
nesses, after  her  husband  had  deeded  land  to 
her  which  was  subject  to  the  lien  of  a  jadg- 
meat  against  bim,  that  she  had  aisDmed  all 
his  debts  on  condition  that  h^  would  deed  hei 
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the  land,  and  that  he  "had  made  a  deed,  and 
•he  waa  to  pay  the  land  ont,"  Is  not  such  an  ac- 
knowledgment  by  her  that  the  deed  was  made 
on  a  parol  condition  as  to  annex  such  condition 
to  the  deed,  or  to  set  aside  the  deed. 

Appeal  from  court  of  common  pleas,  Greene 
county. 

Ejectment  by  John  Long,  as  executw  of 
Susana  Long,  deceased,  against  August  Mil- 
ler and  Bobert  McGonneU.  From  a  judg- 
ment entered  on  a  verdict  for  defendants, 
plalntllF  appeals.    Reversed. 

B.  M.  Sayers,  for  appellant  Wyly,  Bu- 
chanan &  Walton,  for  appellees. 

McCOLLUM,  J.  It  is  admitted  that  both 
parties  to  tbls  action  claim  the  land  In  dis- 
pute under  Samuel  Long,  and  that  It  was  in- 
cluded In  bis  deed  of  124  acres  to  his  wife, 
Susana  Long,  made  November  22,  1860,  and 
receded  April  4,  1861.  This  deed  was  writ- 
ten and  witnessed  by  Joseph  L.  McConnell, 
who  was  then  Interested  in,  and  subsequent- 
ly became  the  sole  owner  of,  a  Judgment  en- 
tered on  the  3d  of  August,  1860,  against 
Samuel  Long  and  August  Miller.  This  Judg- 
ment was  a  lien  on  the  land  described  in  tbe 
deed.  The  consldwation  named  in  the  deed 
was  $700,  and  the  receipt  of  it  was  duly  ac- 
knowledged therein.  The  appellant  is  a  son 
and  devisee,  and  the  sole  executor,  of  Su- 
sana Long,  deceased,  whose  will  was  duly 
probated  January  16,  1867,  and  for  the  pur- 
poses of  this  suit  he  may  be  considered  as 
Invested  with  the  title  she  acquired  by  the 
above-mentidned  conveyance  from  her  hus- 
band. On  a  writ  of  scire  facias  to  Septem- 
ber term,  1865,  the  Judgment  hereinbefore  re- 
ferred to  was  revived  against  Samuel  Long 
and  August  Miller,  and  on  a  like  writ  to 
September  term,  1870,  it  was  again  revived 
against  the  former,  who  c(»isented  to  be  held 
solely  liable  for  the  amount  thereof,  and  that 
the  latter  might  be  released  from  it  A  fi.  fa. 
was  issued  on  this  Judgment  against  Samuel 
Long  to  September  term,  1873,  on  which  his 
interest  in  a  tract  of  land  which  included 
the  land  in  dispute  was  levied  upon,  and  on 
a  vend.  ex.  to  December  term,  1873,  the  same 
was  sold  to  Joseph  L.  McOonhell,  who  re- 
ceived a  sheriff's  deed  therefor,  and  by  his 
will  probated  February  16,  1875,  devised  it 
to  his  brother  Robert  McConnell,  who  is  the 
real  defendant  and  appellee  in  Uiis  action. 

It  is  manifest  from  an  Inspection  of  the 
record  that  the  sheriff's  sale  did  not  pass, 
to  the  purchaser  any  title  or  Interest  which 
Susana  Long  acquired  by  the  deed  of  No- 
vember 22,  1860,  because  the  original  Judg- 
ment was  not  revived  against  her  or  her  devi- 
sees as  terre-tenants.  Neither  of  them  was 
made  a  party  in  any  proceeding  to  revive  it 
against  the  defendants  therein,  or  to  con- 
tinue the  lien  of  it  upon  the  land  conveyed 
to  her  as  aforesaid,  although  the  Judgment 
was  entered  13  years  and  4  months,  and  the 
deed  was  recorded  12  years  and  8  months, 
before  the  sheriff's  sale. 


It  is  suggested,  however,  by  tbe  appeQees. 
that  inasmuch  as  Susana  Long  died  while  a 
Judgment,  by  virtue  of  the  scire  facias  is- 
sued upon  it  August  2,  1865,  was  a  lien  on 
her  land,  such  lien  was  continued  indefinite- 
ly, as  to  her  devisees,  by  the  twenty-fifth 
section'  of  the  act  of  February  24,  1834,  (P. 
L.  77.)  But  this  suggestion  comes  from  a 
misapprehension  of  the  statutwy  provisions 
refen-ed  to,  as  that  is  applicable  only  to  a 
Judgment  against  a  decedent  which  is  a  lien 
on  his  land  at  the  time  of  hts  death.  It  does 
not  regulate  tlie  lien  of  such  Judgment  on 
land  aliened  by  him,  nor  does  the  death  ot 
the  terre-tenant  continue  the  Hen  of  it  upon 
such  land.  Baxter  v.  Allen,  77  Pa.  St  468; 
Judson  V.  Lyle,  28  Leg.  Int  140.  John  L. 
McConnell  might  have  continued  the  Hen  of 
his  Judgment  on  the  land  conveyed  to  Susana 
Long  by  complying  with  the  statutes  relat- 
ing to  its  revival;  but,  having  allowed  the 
lien  to  expire,  be  could  not  subsequently  di- 
vest her  title  by  a  sale  of  the  land  on  his 
Judgment  against  the  husband.  The  convey- 
ance was  not  fraudulent  as  to  him,  nor  could 
he  question  its  validity  on  the  ground  that  it 
was  in  fraud  of  other  creditors,  ac  that  it 
was  made  by  Samuel  Long  to  his  wife  with- 
out the  int«Tention  of  a  trustee.  Hank's 
Appeal,  100  Pa.  St  59;  Armington  v.  Rau, 
Id.  165.  We  think  it  is  citor  that  the  deed, 
upon  Its  face,  passed  the  title  to  the  grantee, 
which  the  prior  lien  creditor  could  not,  after 
the  expiration  of  his  lien,  successfully  assail. 
Is  the  evidence  sufficient  to  convert  such  a 
deed  Into  an  executory  contract  or  convey- 
ance upon  condition?  It  consists  of  declara- 
tions alleged  to  have  been  made  by  the  gran- 
tee to  Adam  Wise  and  Leonard  Strait. 
Wise  testified  that  he  wrote  the  will  of 
Susana  Long  on  the  23d  of  November,  1866, 
and  that  she  then  told  him  "she  owned  the 
land,  and  at  tiie  time  the  old  man  became  In- 
volved, and  was  likely  to  lose  the  land,  and, 
on  condition  that  he  would  make  her  a  deed, 
she  was  to  pay  out  for  the  land,  for  she  had 
money  coming  to  her  from  her  father's  es- 
tate," and  that  she  "assumed  all  the  debts  of 
her  husband  on  condition  that  he  would 
make  her  a  deed  for  the  land."  Strait  testi- 
fied that  she  said  to  him,  "If  the  old  man. 
Long,  would  make  her  a  deed  for  the  land, 
conditioned  that  she  would  furnish  the  mon- 
ey, and  pay  the  land  out"  and  that  ^e  told 
him  "Mr.  Long  had  made  her  a  deed,  and  she 
was  to  pay  the  land  out"  It  will  be  ob- 
served that  the  condition  mentioned  in  the 
foregoing  testimony,  which  we  have  Inserted 
in  the  language  of  the  witnesses,  refers  to 
the  promise  of  the  grantee.  There  Is  nothing 
In  it  which  can  be  fairly  construed  Into  an 
acknowledgment  by  her  that  the  deed  was 
made  upoa  a  parol  condition,  and  yet  the 


»  Act  Feb.  24, 1834,  {  25,  provides  that:  "All 
jadKments,  which  at  the  death  of  a  decedent 
shall  be  a  lien  on  his  real  estate,  shall  continue 
to  bind  such  real  estate  indefinitely  as  to  the 
heirs  and  devisees  of  such  decedent" 
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learned  court  below,  upon  this  evidence 
alone,  allowed  the  Jury  to  find  that  It  wa9 
so  executed  and  delivered.  If  It  wonld  rea- 
sonably admit  of  a  construction  which  would 
annex  the  condition  therein  mentioned  to  the 
grant,  it  is,  in  our  opinion,  insufficient  to  set 
aside  the  deed.  It  is  not  such  evidence  as  is 
required  to  annul  or  reform  a  written  instru* 
ment  To  the  extent  tliat  the  rulings  of  the 
court  below  are  In  conflict  with  this  opinion, 
the  specifications  of  error  are  sustained. 
Judgment  reversed,  and  venire  facias  de 
novo  awarded. 


(ISB  Pa.  St  SK) 

HANBT  V.  PTTTSBUBGH,  A.  &  M.  TRAC- 
TION CO. 

(Supreme  Court  of  Pennsylvania.    Dec.  30, 
1893.) 

STBBBT  RaILBOASS — LlABILITT  FOB  KTeOLIOBXCE— 
PSBSONAl.  iNJimiES — EviDBNCB — InSTRDCTIOSS. 

1.  In  an  action  for  personal  injuries  caused 
by  a  collision  between  defendant's  street  car 
and  plaindlTs  wagon,  where  the  evidence  as  to 
whether  plaintiff  was  signaled  by  defendant's 
watchman  to  cross  in  front  of  an  approaching 
car  or  not,  and  whether  the  car  was  so  far 
away  as  apparently  to  afford  him  ample  time 
to  cross,  and  whether  it  was  running  at  a  reck- 
less rate  of  speed  or  not,  was  connictiug,  the 
conrt  properly  refnsed  to  direct  a  verdict  for 
defendant. 

2.  An  instruction  that,  if  there  were  no  tes- 
timony for  plaintiff  that  a  watchman  of  defend- 
ant signaled  him  to  cross  the  track,  plaintiff 
wonld  have  no  case,  because  he  admitted  that 
he  saw  the  car  approaching,  and  stopped  in  a 
safe  place,  furnishes  no  ground  of  complaint  to 
defendant. 

3.  Nor  can  defendant  complain  of  an  in- 
struction that  if  the  person  who  plaintiff  says 
signaled  him  to  cross  was  the  watchman,  and 
did   signal  him,  then  plaintiff,  who  was  in  a 

Eerfectly  safe  position,  could  not  recover,  unless 
e  acted  as  a  prudent  man  would  have  done  in 
attempting  to  cross  the  track. 

Appeal  from  court  Of  common  pleas,  Alle- 
gUeny  county. 

Action  by  Daniel  P.  Haney  against  the 
PlttBlnirgh,  AQegheny  &  Manchester  Trac- 
tion Company  to  recover  for  personal  in- 
juries. There  was  Judgmoit  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

The  following  is  the  assignment  of  errors: 
"(1)  The  court  erred  in  charging  the  Jury 
as  follows,  viz.:  'Were  it  not  for  the  testi- 
mony in  the  case,  on  the  part  of  the  plalntiflr, 
tbat  a  watchman  of  the  defendant  company 
signaled  him  to  come  across  the  track,  the 
plaintiff  would  Iiave  no  case  whatever;  and 
this,  for  the  simple  reason  that  he  and  his 
witnesses  admit  that  he  saw  the  car  coming 
np  Federal  street;  that  he  stopped  in  a  per- 
fectly safe  place  for  a  large  two-borse  wagon 
filled  with  ashes  and  cinders,  and  then  at- 
tempted to  cross.  Without  that  evidence  as 
tx»  the  signal,  he  would  have  no  case  what- 
ever, because  your  common  sense  would 
teacb  you  that  when  a  man  driving  a  heavy 
^agpn  stops,  and  sees  a  car  coming,  be  goes 
at  his  peril  if  he  undertakes  to  cross;  he 
must  wait  until  the  car  goes  by.    So,  I  say. 


were  It  not  for  this  evidence,  the  plaintiff 
would  not  have  any  case.  But  he  alleges 
that  while  he  was  there,  and  while  he  saw 
the  car  coming  rapidly,  the  watchman  sig- 
naled to  him  that  aU  was  dear,— to  come 
across;  and  presuming  on  that,  that  he  un- 
derstood his  business,  he  underto<^  to  drive 
across,  and,  as  soon  as  he  got  far  enough 
ovOT,  his  front  wheel  was  struck  by  the 
car,  and  he  was  thrown  off  and  injured.  It 
all  depends  on  that'  (2)  The  court  erred  in 
charging  the  Jury  as  follows,  viz.:  'If  it  Is 
as  they  say,  and  he  was  the  watdiman  of 
the  company,  and  did  give  the  signal,  then 
you  have  to  determine  whether  the  man, 
being  in  a  perfectly  safe  position,  and  even 
though  he  got  a  signal,  acted  as  a  prudent 
man,  under  such  circumstances,  in  attempt- 
ing to  cross,  when  in  a  second  (^  two  the 
car  would  have  been  past  If  he  was  not 
acting  as  a  reasonably  prudent  man  would 
do  under  the  circumstances,  he  could,  not 
recovCT,  because  he  would  be  guilty  of  con- 
tributory negligence.*  (3)  The  court  erred  In 
refusing  the  defendant's  point,  which  point, 
and  the  refusal  thereof,  are  as  follows,  to 
wit:  "That  imder  all  the  evidence  In  the 
case  the  verdict  must  be  for  the  defendant' 
'Refused,  and  bill  sealed  for  the  deft  F. 
H.  CoUIer.    [L.  S.]' " 

A  M.  Neeper,  for  appellant 

STERRETT,  C.  J.  In  the  Ught  of  the  tes- 
timony before  the  Jury,  this  was  clearly  a 
case  for  their  consideration.  That  Introduced 
on  behalf  of  the  plaintiff  tended  to  prove, 
in  substance,  that  while  driving  a  loaded 
two-horse  wagon  westwardly  on  Robinson 
street,  Allegheny  city,  he  came  to  the  Fed- 
eral street  crossing,  and  there  halted,  about 
10  or  12  feet  east  of  defendant's  track,  on 
which  be  saw  one  of  Its  cars  approaching 
from  the  south,  apparently  at  Its  usual  rate 
of  speed,  and  a  considerable  distance  off.  He 
was  then  signaled  by  the  company's  watch- 
man to  cross  the  track,  and  while  in  the  act 
of  doing  so  was  struck  by  the  car,  and  seri- 
ously Injured.  When  thus  signaled,  the  ap- 
proaching car  was  quite  a  distance  south  of 
the  crossing,— so  far  therefrom  as  to  appar- 
ently afford  him  ample  time  to  cross  with 
entire  safety.  The  cb-cumstances  leading  up 
to  and  connected  with  the  collision  were  ful- 
ly detailed  by  the  plaintiff  and  his  witnesses. 
Some  of  the  latter  testified  to  tiie  reckless 
rate  of  speed  at  which  defendant's  car  was 
running.  One  of  them,  descrlbhig  the  occur- 
rence, said  that  plaintiff  "was  coming  down 
Robinson  street,  and  he  got  as  far  as  Federal 
street,  within  about  twenty  feet  of  the  track. 
He  stopped  there,  and  the  flagman  on  the 
opposite  side  of  the  street  beckoned  him  to 
come  across.  *  *  *  At  that  time  there  was 
a  Rebecca  street  car  coming  down  off  the 
bridge.  I  suppose  it  was  running  about 
twenty-flve  or  thirty  miles  an  hour.  ♦  •  • 
Just  about  that  time  he  came  to  the  track. 
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and  got  about  haU  way  across'  when  the  car 
struck  him.  It  got  so  close  on  him  be  saw 
he  couldn't  get  out  of  the  way,  and  he  swung 
his  team  off  to  the  right,  and.  Just  as  he 
swung  his  team  off,  the  car  caught  him,— 
caught  the  front  wheel  of  th^  wagon,  and 
threw  him  off,  down  between  the  wagon 
and  the  car,  and  dragged  him  up  the  street, 
I  suppose,  the  length  of  thirty  or  forty  feet." 
One  of  defendant's  witnesses— the  person 
pointed  out  as  the  watchman  who  beckoned 
plaintiff  to  cross— testified  that  "the  car  was 
running  at  a  proper  rate  of  speed,  about  eight 
or  ten  miles  an  hour,  and  the  wagon  was 
coming  In  the  same  direction,  driving  along 
the  track."  He  denied  that  he  had  beckoned 
plaintiff  to  cross,  and  bis  version  of  the  oc- 
currence differed  materially  from  that  of 
plaintiff's  witnesses.  The  logic  of  the  verdict, 
however.  Is  that  the  Jury  did  not  entirely 
rely  on  his  recollection  of  what  occurred.  It 
may  appear  incredible  that  an  electric  cor 
should  be  permitted  to  run,  on  one  of  the 
most  crowded  thoroughfares  of  the  city,  at 
such  a  reckless  rate  of  speed  as  that  indicat- 
ed by  t|ome  of  the  witnesses;  but,  when  we 
consider  the  distance  to  be  traversed  by  the. 
car  from  the  end  of  the  bridge  to  Robinson 
street,— nearly  two  squares,— It  becomes  evi- 
dent that  the  car  in  question  was  running  at 
a  dangerously  high  rate  of  speed.  If  the  de- 
fendant had  exclusive  right  to  the  street.  It 
would  present  a  different  question;  but  no 
such  exclusive  right  Is  or  con  be  claimed, 
and,  so  long  as  a  user  of  the  street  in  com- 
mon with  the  public  exists,  it  is  the  duty  of 
street-railway  companies  to  exercise  such 
watchful  care  as  will  prevent  accidents  or 
Injjory  to  persons  or  property.  The  degree 
of i  care  required  must  necessarily  vary  with 
the  circumstances  of  each  case.  There  was 
a  manifest  conflict  of  testimony  as  to  mate- 
rial matters  of  fact  bearing  on  the  questions 
of  negligence  and  contributory  negligence  in- 
volved In  the  issue.  This  necessarily  carried 
the  case  to  the  Jury,  and  to  them  it  was  fair- 
ly submitted,  with  Instructions  that  were  en- 
tirely adequate  and  free  from  error.  It  was 
the  special  province  of  the  Jury  to  deter- 
mine, from  all  the  testimony  before  them, 
what  the  facts  were,— whether  the  injury 
complained  of  was  caused  by  defendant's 
ne^lgence,  and  If  so,  whether  plaintiff  himself 
was  guilty  of  negligence  which  contributed 
thereto.  The  only  assignmHits  of  error  are  to 
the  instructions  recited  In  the  first  and  sec- 
ond specifications,  and  the  learned  Judge's  re- 
fusal to.  say,  as  requested,  "that  under  oU 
the  evidence  •  *  •  the  verdict  must  be 
for  defendant."  As  to  the  instructions  com- 
plained of,  they  were  quite  as  favorable  to 
the  company  defendant  as  It  could  reasonably 
ask,  and  to  have  withdrawn  the  case  from 
the  jury  by  binding  instructions  to  find  for 
the  deTendant  .would  have  been,  plain  error. 
There  is  no  merit  in  either  of  the  pp^cifica- 
tlans.  The  insuperable  difficulty  in  defend- 
ant's way  is  that  upon  sufficient  testimony, 


and  under  proper  instructions,  the  controlling 
facts  were  found  by  the  Jury  In  favor  of  the 
plaintiff.     Judgment  affirmed. 


(US  Pa.  St.  «W) 
TIMLIN  V.  BROWN  et  al. 
(Supreme  Court  of  Pennsylvania.     Dec.  30, 
1893.) 

COAI.  IiBASM— ROTAIiTT— SUBKBHDBB  Of  MiKB. 

1.  Defendant,  having  sunk  a  shaft  into  coal  ■ 
on  plaintiff's  land,  took  a  10-year  lease  to  mine 
under  plaintifTg  whole  tract  at  a  certain  royal- 
ty per  bushel,  to  mine  as  a  minimum  10,000 
bushels  each  year,  and,  if  less,  to  pay  the  roy- 
alty on  10,000  bushels.  The  seam  became  un- 
workable in  8  years.  Bdd,  that  defendant  must 
pay  the  minimum  royalty  for  the  rest  of  the 
term. 

2.  A  lessee's  promise  to  ^ve  up  the  mine  in 
a  good,  vorkmanlike  condition  does  not  bind 
him  for  the  value  of  a  removed  derrick,  which 
he  had  at  first  used  at  the  shaft,  but  lateif  aban- 
doned for  a  slope. 

Appeal  from  court  of  Gommcoi  pleas,  Clarion 
county;    E.  Heath  Clark,  Judge. 

Action  by  B.  A.  Timlin  against  Thomas 
Brown  and  J.  L.  Hunter  for  royalties  and 
other  damages  under  a  cool-mlnlng  lease. 
Judgment  for  plaintiff.  Defendants  appeal. 
Reversed. 

W.  L.  Corbett  and  Don  C.  Oorbett,  for  ap- 
pellants. John  W.  Reed,  Harry  K,  Wilson, 
and  William  A.  Hindman,  for  appellee. 

DEAN,  J.  Timlin,  the  plaintiff,  was  the 
owner  of  15  acres  of  land.  Brown,  one  of 
defendants,  was  mining  coal  cm  land  adJolOr 
Ing,  and  believed  the  seam  extended  under 
the  15  acres.  He  opened  negotiations  with 
Timlin,  which  resulted  in  a  parol  agreement 
giving  him  the  right  to  mine.  A  written 
agreement  was  entered  Into  between  Timlin 
and  Brown  .  &  Hunter,  which,  although 
dated  April  1,  1882,  does  not  appear  to  have 
been  formally  executed  until  the  close  of  the 
year.  The  contract,  as  first  agreed  upon 
with  Brown  al<»ie,  was  for  a  right  to  mine 
for  a  term  of  five  years  from  April  1,  1882, 
at  &  royalty  of  one  cent  per  bushel,  with 
a  minimum  of  6,000  bushels  annually.  After 
sinking  the  shaft.  Brown  took  Hunter  in 
partnership  with  him.  The  first  contract 
was  then  canceled,  the  one  sued  on  ex- 
ecuted, and  dated  the  same  as  the  first,  the 
royalty  being  reduced  to  half  a  cent  per 
bushel,  the  term  extended  from  6  years  to 
10,  and  the  minimum  annual  output  raised 
from  5,000  to  10,000  bushels.  It  provides: 
(1)  That  Brown  &  Hunter  shall  have  the  right 
to  mine  xmAee  the  whole  15  acres  for  10 
years  from  the  1st  of  April,  1882.  (2)  They 
shall  pay  mcmthly  to  Timlin  a  half  cent  per 
bushel  royalty.  (3)  Timlin  to  have  coal  for 
use  In  his  own  house  at  cost  of  digging,  but 
to  be  paid  no  royalty  <»  that  coal.  (4)  Tim- 
lin to  get  200  bushels  slack  cool  annually,  free 
of  charge,  but  to  be  paid  no  royalty  on  the 
slack.  (5)  Brown  &  Hunter,  as  a  minimum, 
to   mine   10,000   bushels   each  year,  but   to 
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laaye  the  right  to  mine  as  maQh  more  as 
they  cbooBe.  (6)  In  case  they  fail  to  mine 
10,000  bushels,  they  agree  to  pay  for  10,000 
bushels.  (7)  Brown  &  Euntcr  agree  to  give 
up  the  mine  at  the  end  of  the  term  in 
good  workmanlike  condition.  In  June,  1882, 
Brown  sank  a  shaft  about  24  Yeet,  and  struck 
about  27  inches  of  coal.  He  drifted  ofT 
from  the  bottom  of  the  shaft  250  feet,  and 
worked  out  rooms.  The  mine  was  thus  op- 
erated for  about  two  years,  when,  as  he  al- 
leges, the  roof  l)ecame  dangerous,  and  be 
abandoned  the  shaft  for  mining  purposes. 
He  then  ran  down  a  slope  at  another  Doiat, 
reaching  coal  at  a  short  distance  from  where 
he  had  ceased  working  in  the  drift  From 
this  slope  defendants  mined  coal  up  to  Ist 
of  April,  1SS8,  when  the  last  settlemeilt  was 
made  between  them.  The  defendants  alleged 
at  the  trial  that  the  coal  seam  bad  then  run 
down  to  less  than  a  foot  in  thickness,  and  in 
consequence  they  ceased  operations.  Brown, 
however,  admits  that  subsequently,  on  11th 
Xovember,  1889,  he  assigned  the  contract  to 
one  Case,  and  there  is  evidence  that  some 
mining  was  done  under  it  In  1800.  The 
plaintiff's  demand  was  for  the  minimum  roy- 
alty, $50  per  year,  for  the  three  years  from 
April  1,  1888,  the  date  of  last  settlement,  up 
to  April  1, 1892,  the  end  of  the  ten-years  term; 
also  for  450  bushels  of  slack  not  delivered, 
worth  three  cents  per  bushel.  In  addition, 
damages  for  removing  the  derrick  at  the 
shaft,  and  suffering  the  shaft  itself  to  fall 
In,  were  demanded. 

The  court  instructed  the  jury  that  under 
their  contract  defendants  were  liable  for  the 
minimum  royalty,  $50  per  year,  for  the  last 
three  years  of  the  term.  This  instruction 
is  the  error  alleged  in  appeUants'  second, 
third,  fourth,  and  fifth  assignments.  It  is 
argued  that,  under  the  contract,  if  defend- 
ants prosecuted  their  mining  operations  un- 
til the  seam  bad  become  so  thin  it  could  no 
longer  be  mined  at  a  profit,  they  were  re- 
leased from  their  covenant  to  pay.  This 
brings  us  to  a  construction  of  the  contract 
It  was  a  sale  of  the  coal  In  place  under  the 
15  acres  at  the  price  of  a  half  cent  per 
bushel,  to  be  paid  monthly  as  the  coal  was 
mined,  with  right  to  a  term  of  10  years  In 
which  to  mine  and  remove  it.  They  further 
agreed  to  mine  at  least  10,000  bushels  each 
year,  bat  in  case  they  failed  to  do  so,  then 
they  agreed  to  pay  a  royalty  on  10,000  bush- 
ela;  that  Is,  the  contract  was  a  sale  of  all 
the  coal  under  the  IS  acres  for  the  minimum 
price  of  $500.  If  there  were  more  than 
100,000  btisbels  mined  within  the  10  years, 
half  a  cent  a  bushel  was  to  be  paid  on  the 
excess  In  addition  to  the  $500.  The  grant 
is  al>80lute  of  all  the  coal  on  the  tract.  The 
minimum  and  maximum  prices  are  fixed 
absolutely.  It  Is  not  a  mere  license  to  mine. 
This  stipulation  in  the  contract:  "In  case 
the  said  Brown  &  Hunter  fall  to  get  out  the 
amount  before  stated,  th^  agree  to  pay  a 
royalty  on  10,000  bushels  each  and  every 


year,"— fixes,  without  regard  to  conttngew- 
cies,  the  liability  to  pay.  Not  only  is  this 
the  obvious  meaning  of  the  contract  from 
its  words,  but  the  evidence  shows  the  par- 
ties themselves  must  .have  so  understood 
It  The  first  contract  provided  only  for  a 
five-years  term  and  &  minimum  of  5,000 
bushels  annually,  but,  after  the  shaft  had 
struck  a  workable  seam  at  a  slight  depth, 
the  first  contract  was  cancded,  and  the  one 
in  suit,  doubling  the  minimum  and' term,  was- 
made.  Fresumptivdy,  there  was  no  uncer- 
tainty in  the  mind  of  either  party  alxnit 
the  existence  of  workable  and  marketable 
coal  in  the  15  acres;  and  subsequent  vp&n- 
tXoBB,  for  seven  years,  showed  the  correct- 
ness of  their  Judgment.  Even  then  defend- 
ants assigned  the  lease  to  Case,  who  mined 
under  It  the  eighth  year.  There  is  nothing 
in  the  contract  indicating  any  Intention  to 
modify  or  relieve  the  defendants  from  thebr 
absolute  obligation  to  pay  on  the  contin- 
gencies of  the  mine  proving  unprofitable,  or 
of  exhaustion  of  the  coal  before  the  end  of 
the  term.  The  plaintiff  protects  himself 
against  sdling  too  cheap  by  stipulating,  in 
addition  to  the  $500,  for  half  a  cent  a 
bushel  on  the  excess  above  100,000,  bushels, 
but  the  defendants  do  not  protect  them- 
selves from  buying  too  dear  by  stipulating 
for  a  deduction  should  the  quantity  fall 
short  of  100,000.  This  is  not  the  case  of 
parties  dealing  undor  a  mutual  mistake  as 
to  the  exlst«>ce  of  the  subject  of  ^  contract, 
where  aft^wards  It  was  proved  to  have 
had  no  existence,  as  in  the  authorities  cited 
by  the  learned  counsel  for  defendants.  Here 
workable  coal  under  plaintiCTs  land  did  ex- 
ist '  Defendants  bought  it  at  a  fixed  price. 
Neithw  knew  nor  could  know  the.  exact 
quantity.  Defendants,  in  effect  aay.  thcgr 
were  mistaken  in  their  estimate  of  the  quan- 
tity. Instead  of  ten  years'  work,  as  they 
thought,  they  txxik.  out  aU  it  was  profitable 
to  mine  in  seven  or  eight  But  the  exis- 
tence of  the  coal  was  undoubted;  the  quan- 
tity alone  was  problematical  Defendants 
were  willing  to  pay  at  least  $500  absolutely 
for  it  The  plaintiff  stipulated  for  more 
money  if  It  should  turn  out  there  were  more 
bushds  than  estimated.  The  cases  of  Iron 
Ck>.  V.  Scott  15  Wkly.  Notes  Cos.  220;  Mo- 
Oahan  v.  Wharton,  121  Pa.  St  424,  13  Aa 
615,  and  Muhlenberg  ▼•  Henning,  116  Pa. 
St  138,  9  AtL  144,  are  not  In  jxAat  In 
each  of  these  cases  the  covenant  for  a  mini- 
mum annual  payment  was,  in  view  of  the 
words  of  the  contract,  the  subject  of  it, 
and  the  suiroondings,  not  unqualified.  In 
Iron  Go.  v.  Scott  saptti,  the  existence  and 
quality  of  the  ore  were  both  uncertain  when 
the  contract  was  ent^ed  Into.  The  case 
came  Into  this  court  by  appeal  from  a 
judgment  In  the  court  below  for  want  of  a 
sufficient  affidavit  of  defense.  The  affidavit 
averred  there  was  neither  quantity  por  qual- 
ity. The  Judgment  was  reversed,  and  the 
case  directed  to  be  submitted  to  a  Jury. 
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In  McOaban  v.  Wharton,  supra,  the  contract 
was  to  prospect  and  dig  for  ore;  and,  as 
soon  as  found  in  sufficient  quantity  to  Jus- 
tify shipping,  then  in  no  event  to  pay  a  less 
royalty  than  50  cents  per  tcm  on  2,500  tons 
each  year.  Sufflclait  ore  to  justify  digging 
and  shipping  was  not  found.  This  was 
held  to  be  a  good  defense  to  the  demand 
for  the  annual  minimum.  The  manifest 
Intent  of  the  parties  was  to  make  the  lia- 
bility subject  to  the  contingency  of  finding 
a  sufficient  quantity  to  justify  shipping.  In 
Muhlenberg  y.  Hennlng,  supra,  the  covenant 
was  to  mine  dean,  mrachantable  Iron  ore. 
The  lessees,  for  nine  months,  made  diligent 
search,  and  expended  a  large  amount  of 
money,  and  failed  to  find  either  the  quantity 
or  qiiality  of  ore  specified.  They  alleged 
that  on  report  of  their  failure  to  the  lessor 
a  suspension  of  the  work  was  consented  to 
by  him.  The  late  Justice  Clark,  delivering 
the  opinion  of  this  court,  said:  "The  les> 
sees  were  bound  to  prosecute  the  work  with- 
out delay.  •  *  •  If,  however,  it  was  es- 
tablished by  actual  effort  that  at  the  time  of 
the  contract  there  was  no  ore  in  the  land 
ot  the  kind  contracted  for,  it  cannot  be  pre- 
tended upon  any  fair  and  reasonable  con- 
struction of  the  contract  that  the  lessees 
nevertheless  were  bound  for  the  royalty, 
for  the  payment  of  the  royalty  was  undoubt- 
edly based  on  the  assumption  of  the  parties 
that  ore  of  the  quality  existed  there."  In 
all  these  cases,  the  existence  of  the  subject 
of  the  contract  was  unknown  or  uncertain,  or, 
if  It  existed,  the  quality  could  only  be  deter- 
mined by  actual  use.  In  the  case  before  us, 
at  the  date  of  the  contract  the  quantity  was 
as  well  known  as  it  could  be  at  that  time. 
Ko  man  ever  yet  knew  how  many  bushels  or 
tons  of  coal  were  imder  a  tract  of  land  un- 
til he  mined  It  oat  Faults  and  clay  veins 
may  eidst,  which  cut  out  the  seam  for  some 
part  of  the  area.  It  may  not  be  consistent 
in  thickness;  may  rise  higher,  or  thin 
down.  But  the  existence  of  woikable  mar- 
ketable coal  under  this  land  had  been  dem- 
onstrated by  the  lessees  in  sinking  the 
shaft  The  only  dement  of  uncertainty, 
the  quantity,  they  to<*  the  risk  of,  by  an 
unqualified  covenant  to  pay  a  fixed  min- 
imum sum.  The  contract  is  like  imto  that 
In  Jervls  v.  Tomklnson,  1  Hurl.  &  N.  195, 
where  the  lessees,  knowing  a  salt  mine,  en- 
tered into  a  contract  to  mine  2,000  tons  of 
salt  every  year,  or  pay  for  the  deficiency. 
It  was  held  immaterial,  in  view  of  the  un- 
qualified covenant,  whether  the  salt  could 
be  profitably  mined,  or  whether  it  had,  dur- 
ing the  continuance  of  the  contract,  become 
exhausted.  We  think  the  learned  judge  of 
the  court  below  put  upon  this  part  of  the 
contract  the  pr<^>»  construction,  and  the 
defendants'  assignments  of  error  to  this  por- 
tion of  the  charge  are  overruled. 

The  court  further  instructed  the  jury  as 
foHows:  "Then  as  to  the  derrick  that  was 
there,  we  think  that  whatever  the  cost  of 


the  derrldc  Itself  is,  and  the  putting  of  that 
shaft  in  repair  by  taking  the  debris  out, 
is  about  all  the  plaintiff  should  be  entitled 
to, — whatever  the  evidence  shows  that  to 
be."  This  constitutes  the  subject  of  appel- 
lants' first  assignment  of  errcw.  The  un- 
disputed evidence  is  that  defendants,  when 
they  commenced  work,  put  iip  a  small  der- 
rick to  raise  the  coal  from  the  bottom  of 
the  shaft  This  method  was  continued  for 
two  years,  when  It  was  abandoned,  and  the 
slope  adopted.  The  shaft  was  of  no  further 
use,  except  as  an  airsbaft.  The  derrick, 
then,  was  wholly  useless,  and  defendants 
had  a  right  to  remove  It  While,  to  a  cer- 
tain extent  the  pres^vatlon  of  this  oxh'U- 
Ing  for  ventilation  was  probably  necessary 
to  operating  the  mine,  and  would  be  cov- 
ered by  their  covenant  to  "give  up  the  mine 
in  a  good,  workmanlike  condition,"  under 
no  reasonable  construction  were  they  ob- 
liged to  leave  there  a  derrick  which  had 
been  abandoned  more  than  five  years  before, 
and  a  wholly  different  method  of  raising 
the  coal  substituted.  A  derrick  in  no  way 
affected  the  "workmanlike  condition"  of  a 
slope  mine,  and  therefore  plaintiff  had  no 
well-founded  claim  for  its  value.  It  was 
«ror  to  submit  this  evidence  to  the  Jury. 

It  is  argued  by  appellee's  counsel  that  the 
Jury  did  not  allow  plaintiff  for  this  item, 
and,  consequently,  the  instruction  did  de- 
fendants no  barm.  We  cannot  certainly 
know  this.  The  daim,  exdudlng  the  der- 
rick, was  for  three  years'  royalty,  and  the 
value  of  450  bushels  of  8la(^  cofd,  amount- 
ing altogether  to  $163.50.  The  verdict  was 
for  $126.40.  There  was  conflicting  evidence 
as  to  defendants'  liability  for  the  slack, 
which  was  for  the  jury.  Then  defendant 
Brown  testified  to  quite  a  number  of  items 
for  which  he  claimed  credit,  such  as  coal 
got  by  mother  of  plaintiff,  and  actual  pay- 
ments made  to  Timlin,  the  whole  amounting 
to  more  than  $50.  All  these  credits  were 
disputed  by  plaintiffs.  The  jury  may  have 
allowed  a  part  of  these,  and  also  have  put 
a  much  less  value  on  the  derrick  than  that 
fixed  by  plaintiff.  It  Is  enough  to  say  the 
error  may  have  wronged  defendants.  For 
that  reason  the  first  assignment  of  error  Is 
sustained,  the  judgment  Is  reversed,  and  a 
T.  d.  n.  awarded. 


(U»  Pa.  St  79 
In  re  ROAD  IN  LEET  TP. 
Appeal  of  BLACK. 

(Supreme  Court  of  Pennsylvania.     Dec.  30, 
1893.) 

hlohwats — establisrmbmt  — vibwbhb'  report — 
Right  to  Review — Disobstion  o»  Coubt. 

1.  Petitioners  excepted  to  the  report  of  road 
viewers,  and  filed  a  petition  for  a  review.  The 
court  appointed  reviewers,  but  set  aside  their 
report  because  one  of  them  was  ineligible,  and 
confirmed  the  viewers'  report.  Hdd,  that  a  de- 
lay of  15  days  after  such  order,  before  moving 
for  the  appointment  of  new  reviewers  on  their 
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original  i^tition,  was  not  fatal,  since  the  court 
on  Tacattng  the  first  appointment  of  reviewers, 
should  have  made  a  new  appointment  on  the 
petition  which  was  still  before  it. 

2.  Tlie  discretionary  right  of  the  conrt  to 
•ward  an  alias  review  ander  Act  Feb.  23, 18T0, 
(P.  Ii.  228,)  is  limited  to  cases  in  which  the  pe- 
tition for  a  review  was  defective,  and  does  not 
extend  to  a  case  where  the  petition  was  proper, 
btit  a  reviewer  was  ineligible. 

3.  Where  a  viewers'  report  states  that  a 
draft  is  attached,  "showing  course  and  dis- 
tance of  such  road,  and  noticing  briefly  the  im- 
provements over  which  it  passes,"  and  such 
draft  shows  only  the  bonndary  lines  between 
landown^n,  the  report  is  fatally  defective,  since 
boundary  lines  are  not  improvements. 

Certiorari  to  court  of  quarter  sessions,  Al- 
legheny county;   Whlte„  Jbdge. 

In  the  matter  of  the  establishment  of  a 
road  in  Leet  township.  Samuel  W.  Black 
appeals  from  the  discharge  of  a  rule  for 
William  T.  Shannon,  Henry  M.  Long,  and 
others  to  show  cause  why  so  much  of  an  or- 
der of  the  court  of  quarter  sessions  as  con- 
firmed the  report  of  viewers  should  not  be 
set  aside,  and  why  reviewers  should  not  be 
apiminted  on  a  petition  already  filed.  Re- 
versed. 

James  B.  Sterrett  and  James  O.  Doty,  ft>r 
appellant.    William  Yost,  for  appellees. 

HcOOLIiUM,  J.  Under  the  general  road 
laws  of  Pennsylvania,  a  review  Is  a  matter 
of  right,  provided  application  for  it  is  made 
at  <xe  befwe  the  next  term  of  the  court  after 
the  report  of  the  viewers  Is  filed.  In  this 
case  the  report  of  the  viewers  was  excepted 
to,  the  application  for  a  review  was  in  time, 
and  reviewers  were  appointed,  who  reported 
at  the  next  term.  On  the  14th  day  of  April, 
1883,  their  report  was  set  aside  on  the 
ground  that  one  of  them  was  a  petttlona>  for 
the  review,  the  exceptions  to  the  report  of 
the  viewers  were  overruled,  and  their  report 
was  confirmed  absolntely.  On  the  29th  of 
April,  leave  was  given  to  file  a  motion  to  set 
aside  or  reverse  the  order  of  the  14th,  and  in 
pnrsnance  thereof,  on  the  13th  of  May,  a 
rule  was  granted  to  show  cause  why  the  or- 
der confirming  the  report  of  viewers  should 
not  be  set  aside,  and  why  other  review- 
ers should  not  be  appointed  on  the  petl- 
tkm  previously  filed.  This  rule  was  dis- 
charged by  the  learned  judge  of  the  quarter 
sessions  on  the  ground  that  the  petitioners 
were  tardy  in  moving  for  it.  He  seemed  to 
think  that  they  should  have  presented  a  new 
petition  as  soon  as  the  report  of  the  review- 
ers was  excepted  to,  and  that,  by  their  fail- 
ure to  do  so  until  the  exceptions  were  Judi- 
cially passed  upon,  they  lost  their  right  to  a 
review.  In  this  conclusi<M>  there  was  error. 
The  petitioners  were  not  responsible  for  the 
mistalce  of  the  court  In  the  appointment  of 
viewers,  nor  entitled  to  have  other  reviewers 
appointed  until  the  exceptions  to  the  review 
were  disposed  of.  They  were  not,  therefore. 
In  default  prior  to  the  14th  of  April.  Was 
there  any  such  delay  <m.  their  part  after  that 
date  as  deprived  them  of  their  statutory  right 


to  review?  We  think  not  When  the  report 
of  the  reviewers  was  set  aside,  the  court 
should  have  vacated  the  old  and  made  a 
new  appointment,  on  the  petition  then  before 
it  That  petition  was  sufiicient  in  form  and 
substance,  and  it  did  not  cease  to  be  an  ap- 
plication for  a  review  because  the  court  tail- 
ed to  comply  with  the  request  of  the  peti- 
tioners to  appoint  proper  persons  as  review- 
's. We  are  clearly  of  opinion  that  a  de- 
lay of  16  days  before  applying  for  leave  to 
move  to  set  aside  the  order  of  April  14th  is 
not  sufficient  ground  for  refusing  to  do  what 
ought  to  have  been  done  without  further  ac- 
tion on  the  part  of  the  petitioners.  It  is  not 
contended  that  under  the  act  of  June*  13, 
1836,  an  illegal  appointment  of  reviewers  on 
a  good  petition  constitutes  a  bar  to  the  peti- 
tioners' right  to  a  legal  review,  but  it  is  sug- 
gested that  the  act  of  February  23,  18T0,  (P. 
L>.  228,)  which  authorizes  the  court,  in  its 
discretion,  to  "award  an  alias  review  or  re- 
revlew,"  Is  applicable  to  this  case,  and  fatal 
to  their  daim.  We  do  not  think  so.  The 
act  of  1870  was  manifestly  Intended  to  ap- 
ply to  York  county  only,  but  It  is  not  neces- 
sary now  to  inquire  whether  it  Is  a  local  or 
general  act,  because,  by  Its  terms.  It  is  lim- 
ited to  cases  in  which  there  is  a  substantial 
or  formal  defect  "in  a  petition  for  a  review 
cr  re-revlew  of  a  road."  We  have,  there- 
fore, a  case  in  which  the  petitioners,  without 
fault  on  their  port,  were  dented  their  rig&t 
to  a  legal  review.  The  mistake  of  the  court, 
hereinbefore  referred  to,  is  no  Justification  of 
or^  excuse  for  Its  ordv  discharging  the  rule 
to  show  cause. 

It  is  alleged  that  the  report  of  the  view- 
ers was  defectlTe,  In  that  the  improvements 
through  which  they  laid  the  road  were  not 
noted  on  the  draft  or  plot  annexed  to  it  It 
appears  that  the  viewers,  in  the  body  of 
their  report,  stated  that  they  bad  attached 
to  it  a  plot  or  draft  "showing  course  and 
distance  of  sudi  road,  and  noticing  briefly 
the  Improvements  over  Which  It  passes;",  but 
the  draft  attached  to  and  returned  with  the 
report  fails  to  show  any  Improvements.  It 
la  true  that  the  names  of  the  owners  of  the 
lands  through  which  the  road  passes  are 
written  th^eon,  and  there  are  marks  tqk>u 
It  to  indicate  the  locati<Mi  of  the  lines  be- 
tweoi  their  properties.  But  these  do  not 
constitute  a  compliance  with  the  statute, 
which  requires  that  the  improvements  shall 
be  briefly  noted  upon  the  draft  Mere  bound- 
ary lines  are  not  improvements,  but  fences 
erected  upon  them;  and  buUdings,  clearings, 
etc.,  upon  the  lands  inclosed  by  them,  are. 
To  satisfy  the  statute,  there  ought  to  be 
something  upon  the  draft  from  which  it  can 
be  discovered  whether  the  lands  are  Im- 
proved or  unimproved.  Ordinarily,  if  there 
is  no  reference  to  Improvements  in  the  draft 
or  in  the  report  the  presumption  is  that 
ttxere  are  none;  but  this  presumption  is  re- 
butted by  the  report  of  the  viewers  that  they 
have  noticed  the  improvements  in  the  draft. 
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and  In  sitdb  case  the  omission  to  note  tbem 
there  la  fatal  O'Hara  Tp.  Road,  152  Pa. 
St  819,  25  Aa  602. 

It  follows  from  these  views  that  the  learn- 
ed court  below  erred  In  the  tnattera  o(Hn- 
platned  of  in  the  several  specifications.  It 
shonld  have  made  the  rule  to  show  cause, 
etc.,  absolute,  referred  the  report  of  tbe 
viewers  bade  to  them,  with  Instructions  to 
note  the  improvements,  and  appointed  re- 
viewers upon  the  petition  for  a  review  then 
before  it  In  order  that  such  action  may  be 
talten  now,  the  several  spe<Hflcatlon8  of  er- 
ror are  sustained.  Order  discharging  rule 
to  show  cause,  etc.,  reversed,  and  procedendo 
awarded. 


(159  Pa.  St.  77) 
STEI6LEDER  et  al.  v.  MARSHALL  et  al. 
(Supreme  Conrt  of  Pennsylvania.     Dec.  30, 
X883.) 

DBBDB — RxBKBVATIOir— iDBNTtTT  Ot  LaRD— QdSS- 

TioN  roR  Ivnr. 
A  deed  reserved  "the  six-acre  field  now 
occnpled  by  S.  and  W."  Separated  from  the 
rest  of  the  property  indnded  in  the  deed  br  a 
broolL  was  a  field  of  abont  six  acres.  This 
was  divided  by  a  fence  which  cut  off  between  it 
and  the  brook  about  a  third  of  an  acre,  used 
for  a  house  and  garden,  and  occupied  by  W. 
The  remainder  S.  occupied  as  a  pasture,  and 
W.  used  it  to  obtain  water  from  a  spring  there- 
on, and  a  small  part  of  it  for  yard  purposes. 
JSeld,  that  whether  the  field  reserved  was  mere- 
ly the  pasture,  or  that  and  the  garden,  was  a 
question  for  the  jury. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  John  M.  Kennedy,  Judge. 

Ejectment  by  Catherine  Steigleder  and  oth- 
ers against  Robert  Marshall  and  others. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Alarmed. 

John  B.  Chapman  and  Lazear  ft  Orr,  for 
appellants.  W.  B.  Rodgera  and  0.  M.  Thorp, 
tor  appellees. 

THOMPSON,  J.  The  reservation  In  the 
deed  of  B.  A.  Mevey,  by  which  he  reserved 
"the  six-acre  field  now  occupied  by  Dr.  Wil- 
liam Sarver  and  David  Wdsh  out  of  the 
above-deacribed  land,"  is  the  subject  of  con- 
tention In  this  ejectment  Mevey  owned  a 
farm  sitnated  upon  one  side  of  a  run  called 
"Robis8(m's  Run,"  and  disconaected  from  it, 
and  upon  the  opposite  side  of  the  nm,  a 
Add  containing  about  six  acres.  In  this 
Aeld  there  was  a  fence,  which  at  one  time  ran 
along  the  run,  and  also  a  second  one,  which 
fenced  off  between  it  and  the  mn  atM>ut  63.5, 
penehes  used  for  a  house  and  garden.  The 
appellees  (the  plaintiffs  l>elow)  contended  that 
by  the  reservation  In  the  deed  the  field  up 
to  the  run  was  reserved,  while  the  appellants 
contended  that  the  field  up  to  the  garden 
fence  was  reserved.  Ttie  evidence  shows  that 
the  wh<de  flel4  'was  a  separate  piece  of  ground 
detadied  from  Mevey's  farm,  and  was  origin- 
ally known  as  tbe  "Six-Acre  Field."  Mevey's 
son  testified  sobstantlaUy  that  It  was  knowni 


as  the  "Six- Acre  Field;"  that  It  was  separate 
from  the  other  farm;  that  It  was  a  piece  by 
Itself;  that  Welsh  was  living  In  the  housQ 
and  occupied  tbe  garden,  and  Dr.  Sarver  oc- 
cupied the  pasture  field.  The  language  of 
the  reservation  is,  "the  six-acre  field  now  oc- 
cupied by  Doctor  Sarver  and  David  Welsh;" 
and,  as  testified,  the  former  occupied  a  por- 
tion of  the  field  for  pasture,  and  the  other 
the  house  and  garden.  The  appellants'  con- 
tention was  that  the  portion  of  the  field  used 
for  pasture,  exdudlng  that  portion  used  for 
the  house  and  garden,  was  the  extent  of  tbe 
reservation,  because  there  was  a  Joint  user  of 
such  portion  by  Welsh  and  Sarver,  one  for 
pasture  and  the  other  for  obtaining  water 
from  a  spring  upon  it,  and  a  small  part  of  It 
for  yard  puriKises;  and  because  It  was  fenced 
off  ftom  the  garden  and  house,  and  thus 
made  a  distinctive  field.  When  the  grantor 
tised  the  words,  "now  occupied  by  Doctor 
Sarver  and  David  Welsh,"  It  is  dear  they  did 
not  relate  to  the  user  of  it  in  going  to  and 
from  the  spring,  or  that  of  a  small  piece 
used  in  connection  with  the  house,  possibly 
as  a  yard,  but  an  actual  or  distinctive  occu- 
pancy, such  as  was  indicated  by  the  use  of 
the  house  and  garden  as  such,  and  that  for 
pasturage  as  such.  He  thus  Indicated  the 
entire  field,  not  to  be  determined  by  the 
interior  fence,  referred  to,  but  by  this  obvious 
occupancy  of  the  different  parts  of  it  by 
those  two  persons.  As  this  piece  of  land 
was  detached  or  disconnected  from  the  gran- 
tor's farm,  as  it  was  a  six-acre  field,  and  as  It 
was  occupied  one  part  by  Welsh  for  the 
house  and  garden  and  the  other  by  Dr.  Sar- 
ver for  pasturage  purposes,  it  Is  not  within 
the  range  of  prnt-AbUlty  that  the  grantor  re- 
served the  part  used  for  pasture  only,  and  ex- 
cepted ftom  the  reservation  the  port  occupied 
by  the  house  and  garden,  thus  isolating  a 
small  strip  of  63.5  perches.  Upon  the  trial, 
without  objection,  the  proofs  were  directed 
to  the  chSLTacter  of  occupancy  by  Sarver  and 
Welsh,  and  in  view  of  them  the  conrt  prop- 
erly submitted  to  the  Jury  as  a  question  of' 
fact  whether  the  reservation  appUed  to  the 
whole  of  the  field  extending  down  to  Robtai- 
son's  run. 

The  appellants'  first  po^it  which  was,  in 
effect,  that  if  the  fidd  was  wdl  marked  and 
limited  by  fences  on  oe  before  April  1,  1865, 
and  contained  six  acres  or  thereabouts,  and 
was  then  in  possession  of  Dr.  Sarver,  that 
David  Welsh  also  had  possession  of  a  part 
thereof  at  the  same  time,  and  that  no  other 
indosnre  or  piece  of  the  farm  described  in 
the. deed  from  Mevey  to  Mttdiell  and  Arm- 
strong, dated  April  1,  1865,  coifld  be  de- 
scribed by  the  same  language  or  words  of  de- 
scription as  embraced  in  the  exception  con- 
tained in  the  said  deed,  then  the  plaintiffs  are 
not  entitied  to  recover,  and  the  verdict  should 
be  for  the  defendants,  which  was  afiSrmed  by 
the  court;  and  the  proofs,  which  were  direct- 
ed to  the  occapaney  of  the  whole  field  or 
to  the:  part  exdusive  of  the  part  used  for 
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house  and  garden,— demonstrate  that  the  qiiM- 
tlon  taivolTed  was  one  not  relating  to  the 
constntctlon  of  the  reaerratlon,  but  to  the 
Identity  of  the  location.  It  was  one  of  loca- 
tion, not  of  construotlon.  The  grantor  re- 
served tiie  field  occupied  by  Sarrer  and 
Welsh,  and  used  the  words  In  regard  to  such 
occupancy  to  describe  such  field.  Under  the 
drcomstances,  the  locality  of  the  field  thus 
occupied  was  a  question  of  fact  to  be  det»^ 
mined  by  the  Jury.  In  Thomp.  Trials,  g  1481, 
It  Is  said:  "A  question  of  location  or  the  ap- 
plication of  the  grant  to  Its  proper  subject- 
matter  is  a  question  of  fact  to  be  determined 
by  tJhe  jury  by  the  aid  of  extrinsic  evidence." 
Again,  in  section  1463,  It  Is  said:  "Whether 
land  Id  controversy  is  Included  within  a  par- 
ticular grant  being  a  question  of  Identity,  is 
necessarily  a  question  of  fact  for  a  Jury." 
There  was  therefore  no  error  in  submitting 
this  question  of  fact  to  the  Jury,  and  this 
judgment  Is  affirmed. 


(1E»  Pa.  SL  t») 

KENNEDY  v.  McKENNEDY. 

(Supreme  Court  of  PennaylTania.     Dec.  80, 

1898.) 

Wills— CoNSTRcoTios—Lirs  Estats. 

1.  Testator  bequeathed  to  his  wife  all  hia 
property,  to  hold  "absolutely  in  her  own  right 
tor  and  during  her  lifetime,  with  power  to  dia- 
poae  of  the  same  at  her  own  pleasure;  but, 
m  the  event  of  her  remarrying,  then  one-half  of 
all  the  aforesaid  property  shall  revert  to  my 
diildren,"  and,  at  the  death  of  his  wife,  then 
all  the  property  "shall  be  divided  among  my 
children,  share  and  stiare  alike."  Bdd,  that 
the  wife  took  a  life  estate,  and  that  the  power 
of  disposition  did  not  enlarge  it  to  a  fee.  For- 
sythe  V.  Forsyllie,  108  Pa.  St.  129,  distin- 
goiahed. 

2.  Testator  intended  a  reduction  of  his 
wife's  life  estate  one-half,  contingent  on  her 
remarriage,  and  the  determination  of  the  other 
half  at  her  death;  and  the  fact  that  the  con- 
templated contingenoy  did  not  occur  could  not 
enlarge  her  life  estate  to  a  fee. 

Appeal  from  court  of  common  pleas,  Al- 
l^beny  county;  F.  H.  Collier,  Judge. 

SJectment  by  Jcuues  McKennedy  against 
Christina  Kennedy.  Judgment  entered  on 
a  TWdlct  for  plaintiff,  and  question  of  law 
resoled  for  decision  by  supreme  court  De- 
fendant appeals.  Question  decided  for  plaln- 
titt,  and  judgment  affirmed. 

T.  Walter  Day,  for  appellant.  Frank  I. 
CkMBer,  toe  appellee. 

THOUPSON,  J.  The  question  in  this 
^eetment  Is  one  which  arises  from  a  con- 
tention in  regard  to  the  estate  devised  by 
the  will  of  Robert  Kennedy  to  his  wife  Ghris- 
tina  Kennedy,  who,  upon  her  death,  devised 
It  to  bar  daughter,  the  appellant,  (defendant 
bdow.)  By  his  will  he  bequeathed  as  fol- 
lofn:  "To  my  dear  wife,  Christina  Ken- 
nedy, I  bequeath  all  my  property,  persoual 
and  real,  to  have  and  to  hold  the  same  ab- 
solntely  in  Iter  own  right  for  and  during  her 
lifetime^  with  power  to. dispose  oC  the  sanie. 
T.28A.no.3— 16 


at  her  own  pleasure;  but.  In  event  of  her 
remarrying,  then  one-half  of  all  the  aforesaid 
property  shall  revert  to  my  children,  share 
and  share  alike,  and,  at  the  death  of  my 
wife,  then  all  the  property  that  she  may 
have  inherited  from  me  by  this  my  will 
shall  be  divided  among  my  children,  share 
and  share  alike."  The  contention  of  the  ap- 
pellant is  that  he  devised  a  fee  to  his  wife, 
by  whose  will  it  was  bequeathed  to  appel- 
lant, while  that  <^  the  appellee  is  that  he 
devised  to '  her  Mily  a  life  estate.  This 
contention  is  to  be  resolved  by  the  Intoi- 
tion  of  the  testator,  as  evinced  by  the  words 
used  in  his  will.  As  the  intendment  is  In 
favor  of  the  heirs  at  law,  it  will  prevail, 
unless  the  testator's  will  shows  a  strong 
probability  that  such  was  not  bis  intention. 
An  heir  at  law  Is  only  to  be  disinherited  by 
express  devise  or  necessary  implication. 
There  is  no  such  strong  probability  in  this 
case  that  such  was  the  testator's  intentioii, 
but,  on  the  contrary,  the  Intendment  seems 
to  be  dear  that  be  intended  a  life  estate 
to  his  wife,  with  a  devise  ov»  to  his 
heirs.  To  his  wife  he  bequeathed  "all  his 
real  and  personal  property,  to  have  and  to 
hold  the  same  absolutely  during  her  life, 
with  powor  to  dispose  of  the  same  at  her 
own  pleasure;"  and  at  the  same  time,  and 
in  the  same  sentence,  he  assodated  this  with 
the  direction  at  her  death,  that  what  she 
Inherited  shonld  be  divided  among  his  chil- 
dren, share  and  share  alike.  This  language 
clearly  indicates  an  intention  to  give  a  life 
estate,  and  the  power  to  dispose  of  the  same 
does  not  enlarge  it  to  a  fee.  In  Hlnkle's 
Appeal,  116  Pa.  St  488,  0  AO.  938,  it  Is 
said  by  Mr.  Justice  Trunkey:  "A  power  of 
sale  attached  to  an  express  life  estate  will 
not  enlarge  it  to  a  fee.  Where  a  testator 
devised  land  to  A,,  'to  her  sole  and  sepco'ate 
use  for  life,'  and  gave  'her  as  executrix,  or 
In  her  own  right  as  devisee  for  life,  the 
right  to  bA\  and  convey  In  fee  simple  all 
or  any  part  or  parts  of  my  real  estate,  at 
such  time  or  times,  to  such  person  or  per- 
sons, and  for  such  consideration,  as  she 
shall  deem  expedient,'  It  was  decided  that 
the  devisee  took  an  estate  for  life  only. 
Hatfield  V.  Sohler,  114  Mass.  48.  A  testator 
devised  all  his  estate,  real  and  personal,  to 
his  wife,  'for  her  comfortable  support  and 
maintenance  during  bar  life,  with  full  power 
and  authority  to  dispose  of  the  same  as  she 
may  find  needful  for  that  purpose.'  He 
g&ve  to  S.  all  his  estate  'that  may  remain 
after  the  death  of  his  wife.'  The  widow 
did  not  exercise  the  power  to  sell,  but  at- 
tempted to  dispose  of  the  estate  by  will  to 
her  brother.  Held,  that  the  widow  only 
took  an  estate  In  the  land  for  Hfe,  with 
power  to  sell,  and  that  the  devise  o^er  to 
S.  took  effect.  Smith  v.  Snow,  123  Mass. 
323."  In  .the  event  of  the  remarriage  of  his 
wife,,  which  did  not  occur.-  the  testator  here 
IMrovldes,  "then  one-half  of  the  aforesaid 
prop«ffty  shall,  revert  to  myciUldren,  share 
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and  »hare  alike."  Hta  intoitlon,  It  is  clear, 
was  in  that  contingency  to  reduce  her  life 
eBtate  to  one-half,  and  to  determine  it  in  the 
other  lialf  upon  her  death,  when  his  dilldr^i 
were  to  take  To  accomplish  this  he  pro- 
Tides  as  follows:  "And,  at  the  death  of  my 
wife,  then  aU  the  property  that  she  may 
have  inherited  from  me  by  this,  my  wUl, 
shall  be  divided  among  my  children,  share 
and  share  alike."  This  language  indicates 
that  he  intended  the  wife  to  take  an  estate 
tor  life  in  the  property,  but  liable,  as  to  one- 
half  of  it,  to  have  it  detarmined  by  her  re- 
marriage. The  fact  that  she  did  not  re- 
marry, and  that  the  contingency  contem- 
plated did  not  occur,  cannot  change  the  In- 
tention thus  clearly  expressed.  As  each  tes- 
tator. In  his  will,  necessarily  uses  distinctive 
words  from  which  his  intention  is  to  be  de- 
duced in  its  Interpretation,  cases  of  wills 
may  be  precedents  for  principle,  but  rarely 
for  Interpretation,  because  the  words  used 
are  scarcely  ever  identical.  It  is,  however, 
urged  that  Porsythe  v.  Forsythe,  108  Pa.  St 
129,  is  sti£Sclently  identical  as  to  control  the 
int»pretatlon  of  the  present  will,  but  an 
examination  of  that  case  does  not  sustain 
this  contention.  In  that  case  the  testatcM*, 
by  his  will,  devised  his  real  and  pa«onal 
property  during  her  natural  life  to  his  wife, 
with  power  to  dispose  of  the  same  as  she 
may  think  best.  No  other  disposition  was 
made,  and  no  other  person  was  mentioned. 
The  intention,  it  Is  manifest,  was  that  he  In- 
tended to  give  her  abeolutdy  his  entire  es- 
tate; and  Mr.  Justice  Green,  in  delivering 
the  opinion,  says:  "But,  besides  this,  It  Is 
clear  that  the  testator  was  disposing  of  his 
entire  estate  when  be  made  bis  will.  He 
says  so  in  words.  He  names  no  other  dev- 
isee or  legatee,  possible  or  contingent,  than 
his  wife,  in  any  part  of  bis  will.  He  does 
not  give  her  a  residue  after  other  objects  of 
his  bounty  are  provided  for,  as  was  the  case 
in  Fisher  v.  Herbell,  7  Watts  &  S.-  63,  but 
be  gives  her  everything— his  whole  estate, 
after  payment  of  debts— during  her  life,  and 
also  the  power  to  dispose  of  it  all  as  she 
might  think  beet"  Again,  he  says:  "A 
technical  power  of  disposal  of  the  very  sub- 
stance of  the  testator's  estate,  without  any 
limitation  as  to  the  manner  or  kind  of  dis- 
posal, is  given,  and  there  are  no  other  wwds 
in  the  will  which  indicate  an  Intent  to  re- 
strain the  act  or  dIq>osition  so  as  to  be  ef- 
fective during  the  life  of  the  widow.  In 
these  circumstances,  we  are  not  disposed 
to  declare  a  meaning  to  the  will  which  we 
think  was  not  the  meaning  of  the  testator." 
In  the  present  case  the  testator  bequeaths 
his  property  to  his  wife,  to  have  and  to  hold 
during  her  life,  with  power  to  dispose  of  the 
same,  and  in  the  same  sentence  designates 
the  contingency  when  the  life  estate,  as  to 
a  part  of  it  is  to  determine,  and,  upon  her 
death,  the  takers  of  such  estate  as  she  then 
may  have.  The  evident  intoitlon  was  not 
to  dispose  of  the  entire  estate  to  the  wife. 


In  the  case  above  referred  to  the  intention 
of  the  testator  was  to  devise  his  entire  es- 
tate to  Ills  wife,  while  in  the  present  Mie 
the  intentl<Mi  is  just  the  opposite.  As  it  Is 
manifest  that  the  testator  Intended  to  give 
but  a  life  estate  to  his  wife,  this  Jndgm^it 
is  affirmed. 


(169  Pa.  St  68) 
LUCOT  v:  RODGBUS. 
(Supreme  Court  of  FennsylTania.     Dec.  90, 
1893.) 

BUBTAOS  WaTBB—  OBSTRCCTINa  FLOW — Daxaoes. 

1.  To  dump  earth  on  a  street  cut  in  a  hill- 
side, 80  as  to  Btop  the  flow  of  surface  water  in 
a  natural  channel  along  said  street  thus  soak- 
ing and  loosening  the  ground  so  as  to  force 
back  a  supporting  wall  and  house  foundation  on 
the  lower  side,  is  an  actionable  trespass. 

2.  Plaintiffs  wall,  supporting  the  street 
several  feet  above  his  lot  and  his  house  founda- 
tion, having  been  shoved  out  of  place,  and  the 
house  destroyed,  by  defendant's  wrongful  ob- 
struction of  surface  water,  there  is  no  error  in 
a  charge  that  the  damages  cannot  be  exactly 
calculated;  that  they  are  necessarily  indefinite, 
and  that  plaintiff  need  only  show  the  facts  from 
which  the  jury  can  fairly  estimate  the  injury 
done;  that  the  cost  is  some  evidence  of  vaine, 
but  not  conclasive;  and  that  the  measure  of 
damages  is  what  the  improvements  were  worth 
on  that  particular  lot  less  the  value  of  the  ma- 
terials remaining. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  J.  F.  Slagle,  Judge. 

Trespass  by  Eugene  Lucot  against  Michael 
Rodgers.  Verdict  and  Judgment  for  plain- 
tlfl  in  the  stun  of  $1,400  damages.  Defend- 
ant appeals.     Affirmed. 

The  court  below  (Slagle,  J.)  charged  as  fol- 
lows: 

"This  action  was  brought  by  Elugeoe  Lucot 
to  recover  compensation  for  damages  to  his 
property,  which  he  alleges  was  caused  by 
the  action  of  Michael  Bodgers,  the  defoid- 
ant  In  order  to  recover,  he  must  satisfy 
yon 'by  the  weight  of  evidence  that  the  dam- 
age was  caused  by  the  action  of  Mr.  Rod- 
gers,— the  illegal,  unauthorized  acts  of  Mr. 
Rodgers.  Then  he  must  show  you  what  that 
damage  was,  and.  If  the  injury  was  caused 
by  the  unlawful  act  of  Mr.  Rodgers,  he  is 
entitled  to  recover  whatever  damage  was 
occasicmed  thereby.  The  facts  are  these: 
Mr.  Lucot  owned  a  lot  of  ground  fronting  00 
feet  on  Elliott  street  in  the  Thirty-Sixth 
ward  of  the  city  of  Pittsburgh,  and  running 
back  towards  Steuben  street  a  distance  of  60 
feet.  This  lot  and  the  street  itself  are  on 
a  hillside.  Long  before  Mr.  Lucot  owned 
the  property,  a  wall  had  Iseen  built  along  the 
line  of  bis  property  to  hold  up  the  street 
Naturally,  a  street  in  a  location  such  as  that 
would  be  made  by  cutting  into  the  hillside 
on  one  side,  and  filling  it  on  the  other,  so  as 
to  make  a  lev^  road.  That  was  probably 
what  was  done  here,  and  this  wall  was 
built  tar  the  purpose  of  holding  up  the  street 
In  Its  place,  and  protecting  the  lot  The- 
theory  of  the  plalntUT,  as  I  understand  It, 
both  trom  the  pleadings  and  the  evidence. 
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is  this:  Tbat  the  water  coming  down  npon 
Elliott  street  wa£  accustomed  to  flow  along 
the  gutter  or  drain  that  was  oo  the  upper 
side  of  this  road,  and  flowed  down  the  hill- 
side until  It  reached  a  point  some  distance 
bdow  Mr.  Liucot's  property,— some  40  or  50 
feet,  probably, — where  It  crossed  the  road- 
way Into  the  property  of  Mr.  Rodgers  and 
Mr.  Kim,  and  found  its  way  down  to  Steuboi 
street  In  that  way,  and  that  for  15  or  17  years 
water  had  flowed  that  way;  that  the  street 
had  been  maintained  In  that  way,  although 
filled  up  from  time  to  time  and  leveled  off, 
and  that  his  wall  stood  intact;  that  Mr. 
Bodgers,  in  1889,  threw  some  earth  upon  this 
street,  and  in  1890  threw  a  large  quantity 
on  the  street  at  different  times,  to  the  extent 
of  four  or  five  feet  oyer  the  whole  way,  and 
that  he  placed  it  at  a  point  bdow  his  line  op- 
posite Mr.  Christ's  lot,  in  such  a  way  that 
it  stopped  the  water  from  flowing  along  the 
street,  and  made  it  atop  in  front  of  his  prop- 
Mty,  and,  this  earth  that  was  thrown  on  the 
street  not  being  xmcked,  the  water  soaked 
down  through  that  earth,  and  loosened  it; 
that  the  whole  hillside— the  loose  earth  In 
the  street— pressed  against  this  wall,  and 
pushed  'It  over;  that  this  allowed  the  water 
to  go  through  the  lower  part  of  the  wall; 
that  it  got  under  his  house,  worked  In  to  the 
lower  foundation  there,  broke  it  up,  and 
his  house  fell,  and  the  wall  was  shoved  Ix)dily 
over  some  feet  into  the  lot  Now,  that  is  the 
theory  up<m  which  he  bases  his  claim,  and 
he  says  that  this  injury  that  was  caused  In 
this  way  was  the  result  of  Mr.  Rodgers' 
putting  the  earth  upon  that  street  In  such  a 
way  as  to  shut  off  the  natural  flow  at  the 
water  down  the  hillside;  stopping  it,  and 
letting  it  soak,  into  the  ground.  In  order 
to  recover,  you  must  be  satisfied  from  the 
evidence,  not  beyond  a  reasonable  doubt,  but 
simply  by  the  weight  of  the  evidence,  that 
that  was  the  cause  of  the  Injury  to  the  house, 
and  that  Mr.  Bodgers  did  what  he  Is  charged 
with  doing,  namely,  put  that  earth  there  li> 
such  a  way  as  to  stop  the  water,  and  let  it 
soak  in,  and  thus  destroy  the  wall  and  the 
boose.  I  do  not  propose  to  go  into  the  tes- 
timony in  referraice  to  that  matter.  You  have 
had  that  discussed  before  you. 

"There  are  two  points  that  I  think  I  will 
call  your  attention  to.  Mr.  Lucot  says  that 
this  wall  had  stood  there  for  a  good  many 
years,  and  that  there  had  been  no  trouble 
until  this  dIfBculty  occurred,  and  that  thei 
it  came  from  the  weight  of  the  ground,  as 
suggested.  In  answer  to  that,  it  was  sug- 
gested by  the  evidence  that  in  1888  Mr.  MI11«- 
bad  dug  foundations  for  a  house  down  upon 
Steuben  street,  and  for  walls  to  maintain 
the  ground;  the  ground  falling  from  Elliott 
3own  to  Steub«i,— a  distance  of  about  70  feet, 
[  think.  In  reference  to  that,  it  is  proper 
to  call  your  attention  to  the  fact  that  there 
appears  to  have  been  no  disturbance,  so  far 
as  the  evldHice  goes,  In  the  walls  or  the 
building  put  there  by  Mr.  Miller;  and,  if  this 


trouble  was  caused  by  his  work,  his  propo-ty 
would  have  to  fall  first  before  it  could  affect 
that  above.  I  mention  that  for  your  consid- 
eration, simply.  The  other  point  is  that  this 
weight  was  caused  by  springs  In  the  ground. 
As  was  suggested  In  reply  to  that,  the  springs 
were  there  before  1889,  and  would  aaturally 
have  caused  the  same  difficulty  before  that 
time  that  they  did  afterwards.  The  point 
that  I  wish  to  call  your  attention  to  is  this: 
If  that  ground  was  springy,  it  appears  by 
the  evidence  that  there  was  a  well  right  upon 
the  line  of  this  wall,  and  underneath  It,  which 
was  40  feet  deep.  Would  or  would  not  that 
absorb  all  the  springs  in  that  Immediate 
neighborhood.  If  there  were  any  there? 
There  is  a  great  deal  of  testimony  upon  both 
sides,  and  I  am  not  going  to  give  any  opinion 
about  It.  I  simply  thought  It  proper  to  call 
your  attention  to  those  two  points,  for  your 
consideration. 

"If,  then,  yon  find  that  the  injury  did  not 
occur  from  these  suggested  actions,  but  did 
occur  from  the  collection  of  water  behind  the 
wall  of  Mr.  Lucot  soaking  Into  the  street, 
then  that  would  not  be  enough  for  him  to 
recover,  for  you  must  also  find  that  that  was 
caused  by  Mr.  Rodgers.  You  have  heard 
the  testimony  as  to  that  A  number  of  wit- 
nesses—Mr. Lucot  and  others— testified  that 
Mr.  Rodgers  put  ground  there  at  different 
times,— three  different  times,  I  think  Mr. 
Lucot  testified  to,— and  that  it  amounted  to 
some  four,  five,  or  six  feet  Mr.  Lucot  testi- 
fies—and in  that  he  Is  sustained  to  some  ex- 
tent by  the  testimony  of  one  or  two  of  the 
witnesses  for  the  defense— that  at  the  time 
he  got  that  property,  in  1888,  the  wall  was 
above  the  level  of  the  street  about  six  Inches, 
— ^from  six  Inches  to  a  foot,— and  that  It  was 
then  filled  In  by  Mr.  Rodgers  untU  It  was 
four  feet  above  the  top  of  that  wall  at  the 
lower  side,  at  the  end  next  Mr.  Christ  Mr. 
Lucot  testified  to  that.  As  to  the  height  I 
do  not  remember  any  witnesses  that  denied 
that  the  earth  was  actually  four  feet  above 
the  top  of  the  wall  at  the  time  this  difficulty 
occurred.  But  Mr.  Rodgers  says  he  didn't 
put  it  there;  that  all  he  put  was  a  few  wheel- 
barrow loads  at  one  time.  Then  he  was 
stopped,  and  then  he  put  some  shale  and 
broken  stone  Into  the  wagon  ruts  that  were 
made,  but  did  not  fill  the  ground  up  in  any 
way,  and  at  another  time  he  possibly  put  a 
few  loads  on  It  If  he  did  not  put  the  earth 
on  that  street  that  had  the  result  of  stopping 
this  water,  and  allowing  it  to  soak  into  the 
ground,  then,  of  course,  he  is  not  responsible. 
If  somebody  else  did  it,  he  cannot  be  held 
responsible  for  it.  He  Is  only  responsible  for 
his  own  acts.  So  you  will  have  to  find,  in 
the  first  instance,  in  order  to  enable  the  plain- 
tiff to  recover,  that  the  damage  was  occa- 
sioned by  the  stopping  of  the  water  upon 
this  street  and  allowing  It  to  soak  in  l>e- 
hlnd  the  wall;  and,  secondly,  that  Mr.  Rod- 
gers, either  himself  or  by  his  employes,  pla- 
ced the  earth  there  so  as  to  cause  the  water 


Digitized  by  V^OOQ IC 


244 


ATLAlfTIC  BEPORTEB,  Vol.  28. 


(E*. 


to  stop,  and  cease  to  flow  as  it  had  been  ao- 
cuatomed  to  flow  along  the  street 

"If  yon  flad  those  two  points  io  favor  of 
the  plaintiff,  you  will  then  find  what  was  the 
damage.  The  measure  of  damage  is  simply 
compensation.  He  Is  entitled  to  comi>en8a- 
tlon  for  the  damage  actually  sustained.  In 
a  case  like  this,  it  is  impossible  to  reduce 
the  evidence  to  an  actual  calculation  by  the 
Jury.  BVom  its  very  nature,  it  is  indefinite; 
and  therefore  all  that  Is  required  of  the 
plaintiff  is  that  he  give  yon  the  facts  from 
which  you  can  fairly  estimate  the  .actual 
damage  done,  and  that,  having  been  ascer- 
tained, is  what  be  Is  entitled  to  recover.  In 
reference  to  that,  cost  is  some  evidence  of 
value,  but  It  is  not  conclusive,  and  sometimes 
it  is  very  wide  of  the  mark.  A  man  may 
pay  entirely  too  much  for  his  property,  or  he 
may  build  a  house  on  property  which,  by  its 
very  nature,  its  location,  the  surroundings,  is 
unflt  for  the  location,  and  therefore  of  a  lees 
value  than  what  it  actually  cost.  You  will 
take  into  consideration,  if  you  get  to  this 
point,  the  location  of  the  property,  its  sur- 
roundings, and  its  value,  as  given  by  the  wit- 
nesses. The  house,  it  appears,  was  wholly 
destroyed.  Mr.  Schwartz  (I  think  that  was 
tb^  name  of  the  gentleman)  testified  he  had 
been  called  in  by  Mz.  Lucot,  or  went  there  In 
some  way,  to  look  at  this  house;  that  it  was 
In  very  bad  shape;  but  he  did  not  at  that 
time  advise  Mr.  Locot  to  leave,  although  be 
thought  there  might  be  some  danger.  In 
about  a  month  afterwards,  he  went  there, 
and  told  the  plaintiff  he  must  get  out  at  once; 
that  the  house  would  fall;  and  he  got  out, 
and  the  house  was  taken  down.  In  estimat- 
ing the  damages,  you  will  take  first  the  dam- 
ages to  the  wall.  This  wall  was  pushed  out, 
as  you  understand,  bodily,  and  stands  there 
Intact,  presumably,— Just  cut  off  at  the  base 
firom  the  ground,  and  shoved  off  bodily. 
That  It  stands  there  intact  shows  it  was  a 
very  well-built  wall;  otherwise,  it  would 
have  been  tossed  over  and  broken.  But  that 
wall  may  have  cost  more  than  the  lot  was 
worth,  and  theref<n%  the  cost  of  it  is  not 
what  be  is  entitled  to  receive,  but  what  it 
was  worth  in  that  place.  It  might  be,  after 
the  wall  was  built,  the  whole  lot  would  not 
be  worth  as  much  as  the  wall  cost  That  is 
very  possible.  If  so,  he  would  not  be  enti- 
tled to  recover  the  cost  of  putting  the  waU 
at  a  place  where  it  was  not  worth  what  it 
cost  to  put  it  there,  but  only  what  it  was 
worth  when  there.  And  then  deduct  from 
that  what  the  stone  and  material  in  the  wall 
were  worth,  as  they  appear  on  the  ground 
there  now.  Of  course,  there  has  been  no  spe- 
cial evidence  given  of  that,  but  you  must  es- 
timate it  You  must  take  that  in  view,  and, 
Instead  of  giving  the  actual  value  of  the 
wall,  give  it  less  what  the  material  would 
probably  be  worth.  In  reference  to  the 
house,  do  the  same  thing.  The  house,  Mr. 
Lucot  says,  was  worth  about  a  thousand  dol- 
lars.   But  It  may  not  have  been  worth  that 


thore,  or  it  may  have  been  worth  more. 
Whatever  it  was  worth,  you  should  give,  less 
what  in  your  Judgment,  the  foundations  and 
the  material,  probably,  would  be  worth,  torn 
down.  Most  of  you  would  know  whether  it 
would  be  worth  any  more  than  the  cost  of 
taking  down  the  house,  fie  is  entitled  to 
have  that  lot  placed  in  a  condition  such  a* 
It  was  before.  Having  estimated  tliat,  then 
you  wonld  find  as  to  the  damage  done,  and 
for  that  be  is  entitled  to  recover,  tf  the  in- 
Jury  was  caused,  as  he  alleges,  by  the  stop* 
ping  of  the  water  upon  the  street,  and  al- 
lowing it  to  go  through  into  his  property;  and 
if  it  was  caused  by  the  acts  <tf  Mr.  Bodgecs, 
the  defendant. 

"Counsel  for  defendant  has  submitted  to 
the  court  the  following  points,  which  I  will 
now  proceed  to  answer:  '(1)  The  defend- 
ant's land  being  located  above  the  plaintiff's 
land,  there  was  an  easemait  or  right  on  the 
plaintiff's  land  for  the  discharge  of  all  wa- 
ters which  by  nature  rise  in,  flow  or  fall  upon, 
his  snid  land,  and  the  lower  land  must  neces- 
sarily be  subject  to  all  the  natural  flow  of 
water  from  the  upper  ona  The  inconven- 
ience arises  from  its  position.'  Refused. 
This  is  a  correct  statement  of  law,  but  Is 
not  applicable  to  this  case.  '(2)  If  the  Jury 
should  jQnd  from  the  evidence  in  this  case 
that  tl)e  clay  or  debris  which  the  plaintiff  al- 
leges was  placed  on  and  along  said  Elliott 
street  by  said  Rodgers  did  not  collect  any 
other  or  extra  water  than  which  was  accus- 
tomed to  gather  in  or  flow  on  said  Elliott 
street  in  front  of  the  plaintiff's  property, 
then,  unless  they  find  that  the  placing  of  said 
clay  and  debris  on  said  EUiott  street  in  front 
of  said  Lucot's  property  caused  a  new  chan- 
nel to  be  formed,  whereby  the  said  water 
was  thrown  upon  the  plaintiff's  lands,  caus- 
ing damage  thereto,  the  verdict  of  the  Jury 
should  be  for  the  defendant'  Affirmed,  If  a 
"new  channel'  Includes  the  soaking  into  and 
percolating  through  the  ground.  You  will 
observe  that  this  point  says  that  if  'any. other 
or  extra  water  than  which  was  accustomed 
to  gather  in  and  flow  on  said  Elliott  street' 
is  brought  there,  and  that  no  "new  channel 
was  caused,  by  which  it  was  thrown  upon 
the  plaintiff's  ground.'  That  means  that  the 
water  was  allowed  to  flow  down  the  gutters, 
if  there  are  any  there  (m  that  street,  as  it  had 
done  before,  and  therefore  there  was  no  in- 
terference. If  so,  this  is  afi^med.  '(3)  If  the 
Jury  should  find  from  the  evidence  In  this 
case  that  Michad  Rodgers  did  throw  or  put 
clay,  stone,  or  debris  on  said  street,  along  and 
in  front  of  the  property  of  said  Lucot,  to  the 
depth  of  five  feet,  in  the  rei>air!ng  of  said 
street  so  as  to  make  the  same  fairly  passable 
for  vehicles  or  wagons,  and  if  the  Jury  should 
farther  find  that  there  was  a  fall  in  said 
street,  along  and  in  front  of  the  plain  tifTs 
property  on  Elliott  street  eastwardly,  of 
7  2-10  feet  in  length  of  150  feet,  after  said  day 
was  put  on,  then  If  the  water  naturally  fall- 
ing and  flowing  upon  said  EUiott  street  would 
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aoak  into  and  tbrongh  said 'day,  atone^  and 
debris  so  placed  in  said  street,  and  come  out 
on  or  fall  upon  tlie  lands  of  tlie  plaintiff,  the 
verdict  of  the  Jury  should  be  In  favor  of  the 
defendant'  Refused.  This  point  asks  the 
court  to  draw  a  conclusion  from  the  facts,  and 
the  statement  of  facts  is  not  full.  If  the 
water  naturally  falling  upon  the  ground  by 
the  act  of  defendant  caused  to  soak  into  or 
run  upon  plaintiff's  land,  which,  except  for 
such  acts,  would  have  flowed  away,  defend* 
ant  is  liable  for  the  damage  caused  thereby. 
'(4)  The  burden  of  showing  the  cause  of 
the  damage  Is  upon  the  plaintiff,  and  if,  up- 
on the  evidence  In  this  cause,  the  Jury  can- 
not fairly  find  the  cause  of  the  damages 
claimed,  then  the  verdict  should  be  in  favor 
of  the  defendant'  Affirmed.  '(5)  If  the  Ju- 
ry should  find  from  all  the  evidence  in  the 
case  that  the  plaintiff's  land,  situated  as  it  is, 
on  a  flteep  hillside,  is  liable  to  slip  or  slide 
from  Elliott  street  towards  Steuben  street, 
then  the  plaintiff  must  satisfy  the  Jury  by 
the  weight  of  the  evidence  that  the  damages 
were  not  caused  thereby,  but  that  the  same 
were  caused  by  the  acts  of  the  defendant  or 
agent  in  casting  the  water  on  the  plaintiff's 
land.'  Affirmed.  This  simply  means  that  the 
plaintiff  must  satisfy  you  that  the  damage 
was  caused  by  the'  acts  of  defendant  and,  if 
he  has  shown  you  that  it  would  follow  that 
It  was  not  caused  by  natural  slipping.  '(6) 
The  burdoi  of  proving  the  damages  is  upon 
the  plaintiff,  and,  if  the  Jury  should  find  that 
the  plaintiff  lias  failed  to  show  such  dam- 
ages or  measure  of  damages  as  would  enable 
the  Jury  to  properly  estimate  the  same,  then, 
oven  if  the  Jury  should  believe  that  the  plain- 
tiff was  entitled  to  recover,  the  verdict 
should  be  only  for  nominal  damages.'  Af- 
firmed. But  this  docs  not  require  exact  evi- 
dence, but  facta  which  will  enable  the  Jury  to 
fairly  estimate  the  damages. 

"Take  the  case,  and  find  such  a  verdict  as 
you  think  the  testimony  will  Justify." 

Robb  &  Fltzsimmons  and  L.  K.  Porter,  for 
appellant     Clias.  L.  Powers,  for  appellee. 

STBRRETT,  C,  X  The  charge  of  the 
learned  trial  Judge  is  so  fuU  and  accurate 
tlut  further  discussion  of  the  questions  of 
law  involved  in  this  case  is  unnecessary. 
Judgment  afBrmed. 


ass  Pa.  St  121) 

BROWN  et  al.  v-  BAILEY  et  al. 
(Supreme  Court  of  Pennsylvaiiia.     Dec.  30, 
1893.) 
Statctb  o»  Fbadds  — Parol  Ezohahqb  of  Land 
— Ejectmbnt  —  SpEoirio  Performajice— Juris- 
diction  o»  Court  or  Common   Pleas  —  Bvi- 

DBKCE. 

1.  A_  parol  contract  for  the  exchange  of 
land,  which  is  established  by  clear  and  indubita- 
ble evidence,  and  eiccuted  by  an  exchange  of 
possession  pursnant  thereto,  is  not  within  the 
statute  of  frauds. 

2.  The  parties  to  a  parol  contract  to  ex- 


change land  and  their  grantees  continued  in  pos- 
session of  the  tracts  recaved  by  them,  respec- 
tively, in  exchange  under  the  contract,  for  16 
years,  during  which  time  one  of  such  parties 
died,  and  no  deeds  were  passed.  His  heirs 
brought  ejectment  in  the  court  of  common  pleas 
to  recover  the  tract  received  by  the  other  par- 
ty, and  defendants  set  up  the  contract  and  ask- 
«a  for  specific  performance.  Beld,  that  such 
court  had  jurisdiction  to  determine  the  rights 
of  the  parties,  and  that  the  orphans'  court  did 
not  have  exclusive  jurisdiction,  under  Act  1834, 
which  gives  it  full  power  to  make  and  enforce 
decrees  for  apecific  performance  in  actions 
where  the  vendors  are  dead. 

3.  The  court  properly  excluded  evidence  to 
show  that  subsequent  to  such  exchange  the  per- 
sons from  whom  plaintiff's  ancestor  received  his 
tract  continuonsly  dumped  cinders  on  such 
tmct,  against  the  protest  of  such  ancestor  and 
his  successors  in  title;  since  such  evidence 
would  tend  to  prove  a  trespass,  and  not  a  dis- 
possession. 

4.  The  conrt  also  properly  excluded  a  deed 
by  which  the  vendors  of  the  tract  received  by 
plaintiff's  ancestor,  four  years  subsequent  to 
such  exchange,  granted  to  a  railroad  company  a 
right  of  way  "so  far  as  the  same  may  pass 
over  oar  lands." 

Appeal  from  court  of  common  pleas,  Alle- 
gheny comity;   F.  H.  Collier,  Judge. 

Action  of  ejectment  by  Samuel  S.  Brown 
and  Harry  Brown  against  James  M.  Bailey, 
James  W.  Friend,  and  James  Pickands. 
From  a  Judgment  entered  on  the  verdict  of 
a  Jury  directed  by  the  court  in  favor  of  de- 
fendants, plaintiffs  appeal.    Affirmed. 

Both  parties  claimed  title  to  the  land  under 
William  H.  Brown,  who  died  In  1875.  The 
plaintiff^  gave  in  evidence  a  clear,  undispift- 
ed  legal  title,  and  rested.  Hie  defendants 
claimed  through  mesne  craiveyances  from 
Graff,  Bennett  &  Co.,  who,  as  they  allege, 
mado  a  parol  agreement  with  William  H. 
Brown,  in  bis  life^me,  tac  the  purchase  of 
this  land,  and  afterwards  made  a  voluntary 
assignment  for  benefit  of  creditors.  Their 
entire  defense  to  this  action,  as  set  forth  in 
the  third  item  of  their  abstract  of  title,  filed 
under  the  rules  of  court,  was  to  the  follow- 
ing effect:  That  some  time  in  1874  William 
H.  Brown  was  the  owner  of  certain  land,  of 
which  that  in  dispute  was  a  part  and  Graff, 
Bennett  &  Co.  were  the  owners  of  certain 
other  lands  adjoining.  That  in  and  by  an 
agreement  entered  into  at  that  time  by  and 
lietween  these  parties,  respectively,  the  land 
in  dispute  was  "transferred,  set  over,  and  de- 
livered to  Graff,  Bennett  &  Co.,"  who  entered 
Into  possession  thereof,  which  possession  has 
since  continued  In  them  and  their  grantees, 
and  William  H.  Brown  ^tered  Into  posses- 
sion of  the  river  ends  of  the  land  mentioned 
above  as  owned  by  Graff,  Bennett  &  Co. 

PiaintiffB  assigned  errors  as  follows: 

"(1)  In  admitting  defendants'  offer  of  tes- 
timony as  set  forth  in  the  following  bill  of 
exceptions:  'Counsel  for  defendants  propose 
to  prove  that  prior  to  1874  W.  H.  Brown  was 
the  owner  of  the  land  in  dispute,  and  that 
Graff,  Bennett  &  Co.  were  the  owners  of  ad- 
joining lands;  that  an  exchange  was  made 
between  W.  H.  Brown  and  Graff,  Bennett 
&  Co.  by  which  Mr,  Brown  gave  th(*m  the 
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land  lytog  between  Wgh  water  and  Carson 
street,  the  land  In  dispute  In  this  case,  and 
Graff,  Bennett  &  Co.  gave  him  what  was 
known  as  the  "river  ends"  of  the  adjoining 
lots  owned  by  them,  lying  between  the  high- 
water  line  and  the  low-water  line  of  the 
Monongahela  river;  that  this  exchange  was 
In  pursuance  of -a  verbal  agreement  between 
the  parties;  that  each  party  went  Into  pos- 
session of  the  property  transferred  by  the  ex- 
change; that  Graff,  Bennett  &  Co.,  and  those 
claiming  under  them,  continued  in  possession 
of  the  ground  in  dispute  from  1874  down  to 
the  present  time,  have  paid  taxes  upon  It, 
have  collected  rents  from  the  buildings  upon 
the  land  In  dispute,  have  erected  valuable 
improvements,  and  exercised  all  acts  of  own- 
ership over  the  land  in  dispute,  wlille  W.  H. 
Brown,  and  those  claiming  under  him,  en- 
tered into  possession  of  the  land  transferred 
to  Mr.  Brown  by  the  exchange,  and  have  con- 
tinued In  possession  and  exercising  acts  of 
ownership  of  the  land  so  transferred  to  him 
until  the  present  time;  that  this  possession 
by  each  party  of  the  land  respectively  ex- 
changed and  turned  over  to  each  party  by 
the  other  has  been  adverse  and  exclusive 
from  1874  down  to  the  present  time.'  Coun- 
.  sel  for  plaintiffs  object  to  the  offer  as  irrele- 
vant and  Incompetent  We  object  addition- 
ally on  the  ground  of  want  of  Jurisdiction  of 
this  court  to  enforce  any  such  contract  as 
that  which  the  defendants  offer  to  prove. 
That  it  is  substantially  an  offer  to  prove  title 
contrary  to  the  provisions  of  the  statute  of 
frauds,  and  that  the  facts  proposed  to  be 
proved  under  the  offer  would,  even  if  true, 
not  be  sufficient  to  establish  such  title  as 
vicould  take  the  case  from  under  the  provi- 
sions of  the  statute  of  frauds;  and  the  whole 
offer,  if  true,  would  be  no  defense  to  the  title 
of  the  plaintiffs.  Objection  overruled,  and 
bill  sealed  for  plaintiffs." 

"(4)  Also  in  rejecting  the  plaintiffs'  offer  of 
testimony  as  set  forth  in  the  following  bill 
of  exceptions:  'Counsel  for  plaintiffs  now 
offer  to  prove  that,  against  the  repeated  re- 
monstrances of  Wm.  H.  Brown,  and  those 
who  have  succeeded  him  in  the  title  to  the 
property  owned  by  him  at  the  Clinton  land- 
ing, Graff,  Bennett  &  Co.,  up  to  the  time  of 
their  assignment,  and  their  successors  in  ti- 
tle, the  present  defendants,  have  continuous- 
ly deposited,  up  to  the  time  of  bringing  this 
suit,  slag,  cinder,  ashes,  and  other  refuse  of 
their  blast  furnace  and  rolling  mill  on  the 
pr(H>erty  Immediately  above  the  property  in 
controversy,  in  and  upon  not  only  the  river 
ends  of  the  lota,  for  many  years  owned  by 
Mr.  Wm.  H.  Blown,  but  upon  property 
which,  according  to  the  testimony  of  Col. 
Scboonmaker,  Brown  was  to  get  in  fee  ftom 
Graff,  Bennett  &  Co.;  that  the  effect  of 
such  deposits  was  to  greatly  depreciate  the 
value  of  the  landing  as  a  landing  by  filling 
up  not  only  the-land  itself,  but  the  river  bot- 
tom, forcing  the  boats  and  the  river  craft 
which  Brown  bad  been  in  the  habit  of  moor- 


ing there  at  the  Clinton  landing  far  out  Into 
the  river,  carrying  a  high  embankment  very 
nearly  down  to  the  commissioners'  low-wa- 
ter line,  depreciating  probably  about  one-half 
the  value  of  thl^  landing,  and  rendering  it 
almost  useless  for  the  purposes  for  which 
Brown  was  to  get  it,  as  understood  by  all 
the  parties  at  the  time  of  the  alleged  con- 
tract; that,  as  the  landing  stood  at  and  for 
long  before  the  bringing  of  this  suit,  the 
boats  which  Mr.  Brown  would  have  moored 
opposite  the  property  in  controversy,  which 
he  was  to  get  from  Graff,  Bennett  &  Co., 
were  moored  or  obliged  to  be  moored  for 
the  greater  part  of  the  time  out  in  the  river 
in  ordinary  stages  of  water,  where  their  con- 
dition was  precarious  and  dangerous.  By 
Mr.  Patterson:  Please  state  the  purpose  of 
the  offer.  By  Mr.  Burgwin:  The  purpose 
of  the  otter  is  to  show  that  the  defendants 
here  have  no  equities  to  have  the  alleged 
parol  contract  enforced,  and  also  to  show 
that  Brown  and  his  successors  in  title  have 
been  dispossessed  virtually  of  the  land  which 
they  were  to  get  from  Graff,  Bennett  &  Co. 
in  exchange  for  the  land  in  controversy;  that 
ttiat  dispossession  has  been  both  by  dump- 
ing cinders  upon  this  land,  from  time  to  time, 
as  Graff,  Bennett  &  Co.  and  their  successors 
thought  proper,  and  also  by  his  being  forced 
out  by  cinder  banks  beyond  the  lines  of  low- 
water  mark,  down  to  which  Graff,  Bennett 
&  Co.  were  to  have  conveyed  to  them;  and 
generally  for  all  such  purposes  as  are  neces- 
sary to  meet  the  defendant's  case.'  Coonsd 
tor  the  defendants  object  to  the  offer.  First 
As  a  whole.  It  is  an  offer  to  prove  a  trespass 
by  the  defendants  and  their  predecessors  up- 
on lands  of  the  plaintiffs  and  their  predeces- 
sors, for  which  a  right  of  action  would  lie 
on  the  part  of  the  plaintiffs  or  their  predeces- 
sors to  recover  damages.  Second.  So  much 
of  the  offer  as  proposed  to  prove  dumping  of 
cinders  and  other  material  on  the  property 
of  the  defendants  and  their  predecessors  is 
totally  irrelevant,  as  they  had  a  right  to  use 
that  part  of  their  property  as  they  saw  fit 
Third.  As  incompetent  and  irrelevant  Ob- 
jections sustained  and  bill  sealed  for  plain- 
tiffs. 

"(5)  Also  in  rejecting  plaintiffs'  offer  of 
testimony  as  set  forth  In  the  following  blU 
of  exceptions.  'Counsel  for  plaintiffs  now 
offer  in  evidence  deed  marked  "Exhibit  No. 
4,"  from  John  Graft,  James  I.  Bennett  and 
Robert  H.  Marshall,  partners  as  Graff,  Ben- 
nett &  Co.,  the  predecessors  In  title  of  the 
present  defendants,  to  the  Pittsburgh  & 
Lake  Erie  Ralbroad  Co.,  dated  the  10th  day 
of  May,  A.  D.,  1878,  not  recorded,  granting 
to  the  said  railroad  company  in  the  follow- 
ing words:  A  right  of  way  as  the  same  is 
now  located  and  determined  by  the  said  com- 
pany, thirty  feet  in  width  at  grade,  and  ex- 
tending in  length  as  far  as  the  said  road 
may  pass  over  our  lands  situated  in  the  Thir- 
ty-Third ward,  city  of  Pittsburgh,  county  and 
state  aforesaid,  and  being  fully  described  as 
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follows,  to  wit:  Beginning  at  a  pin  on  line 
between  lands  of  grantors  and  land  of  Mrs. 
Charles  O'NeU,  at  a  point  314  feet  from  the 
curb  on  Carson  street;  thence  with  the  said 
pin  as  the  center  point  951  feet  to  line  of 
Stone  heirs  at  a  point  on  which  the  center 
pin  is  given  235%  feet  from  the  curb  on  Car- 
son street.  Said  right  of  way  to  preserve  a 
unlfbrm  width  of  30  feet,  being  15  feet  on 
each  side  of  the  center  pins,  and  the  course 
of  said  right  of  way  being  north  60  degrees, 
31  minutes  west  To  be  accompanied  by 
proof  that  this  right  of  way  granted  is  In 
part  over  the  lands  which,  tinder  the  testi- 
mony of  CoL  Schoonmaker,  W.  H.  Brown 
was  to  get  in  fee  simple  under  the  alleged 
contract  made  in  1873;  and  also  by  proof 
that  the  Lake  Erie  Railroad  Co.  is  now,  and 
has  been  from  that  time,  in  complete  posses- 
sion of  this  right  of  way,  and  have  their 
tracks  laid  upon  It,  and  are  and  have  been 
In  the  actual  possession  of  the  property  which 
the  said  W.  H.  Brown  was  to  have  received 
from  Oraff,  Bennett  &  Go.  In  fee.  The  pur- 
pose being  to  show  that  the  parties  have  by 
their  grant  ignored  and  violated  the  agree- 
moit.  which  they  made  with  W.  H.  Brown; 
and  also  to  show  that  W.  H.  Brown  and  his 
sncceBSors  In  title  have  been  dispossessed  by 
the  acts  of  Oraff,  Bennett  &  Co.  from  the 
land  which  they  were  to  have  received  from 
them,  and  that  the  effect  of  this  grant,  and 
the  iKMsession  taken  under  it,  and  the  use 
made  of  it,  has  been  to  dispossess  W.  H. 
Brown  and  his  successors  in  title  from  the 
full  enjoyment,  use,  and  operation  of  the 
land  which  he  was  to  have  rec^ved,  and 
has  greatly  depreciated  the  value  of  the  prop- 
erty for  the  uses  and  purposes  of  a  landing, 
and  for  those  uses  and  purposes  for  which  it 
was  acquired  or  proposed  to  be  acquired, 
from  Oraff,  Bennett  &  Co.  and  the  pres- 
ent defendants;  and  also  because  the  effect 
of  this  deed  is  to  prevent  Oraff,  Bennett 
&  Co.  and  their  successors  In  title  from  car- 
rying out  fuUy  and  effectually  the  parol  con- 
tract as  originally  made  by  them  with  W. 
H.  Brown,  that  they  have  parted  with  Oielr 
title,  and  cannot  now  make  title  to  W.  H. 
Brovni  and  his  successors  in  title.'  De- 
fendants' counsel  object  to  the  offer:  First. 
Because  It  is  unrecorded,  no  evidence  of  Its 
delivery  to  the  railroad  company,  and  pro- 
duced here  by  the  successor  in  title  of  the 
grantors  named  In  this  deed  upon  notice. 
Second.  Because,  in  any  event,  the  deed  pur- 
ports to  convey  only  so  much  of  the  right  of 
way  over  the  premises  described  therein  as 
'may  pass  over  our  lands  situate  in  the  Thir- 
ty-Third ward,  dty  of  Pittsburgh.'  Third. 
That,  even  if  there  was  competent  proof  of 
the  delivery  of  this  deed  by  Graff,  Bennett 
&  Co.  to  the  railroad  company,  and  proof 
that  it  covered  tiie  portion  of  the  land  now  in 
dispute  in  this  suit;  that  the  deed  offered 
does  not  purport  to  have  been  made  prior  to 
May  10,  1878,  more  than  five  years  after  the 
testimony  on  the  part  of  the  defendants; 


shows  that  the  contract  for  the  exchange 
had  been  made  and  consummated  by  a  deliv- 
ery of  possession.  Fourth.  As  Incompetent 
and  Irrelevant.  Objection  sustained,  and  bill 
sealed  for  plaintiffs." 

H.  &  6.  G.  Burgwin,  for  appellants.  D.  F. 
Patterson  and  Knox  &  Reed,  for  appellees. 

THOMPSON,  J.  The  parties  through  whom 
the  appellants  and  appellees  claim  title  had 
in  1874  distinctive  claims  against  each  other, 
one  for  the  use  of  property  for  boating  pur- 
poses, and  the  other  for  iron  sold;  and  at 
that  time  owned  different  properties,  some 
of  which  were  situated  on  the  river  front 
and  others  back  from  it  By  their  exchange 
it  was  concluded  they  could  be  best  utilized. 
Accordingly  they  entered  Into  a  parol  con- 
tract to  adjust  their  differences  and  to  ex- 
change their  respective  properties.  Brown, 
one  of  these  parties,  was  to  take  the  river 
front  lots,  and  for  them  to  exchange  the 
back  lots;  and  Bennett,  Graff  &  Co.,  the 
other  party,  was  to  take  the  back  lots,  and 
for  them  to  exchange  the  river  front  lots.  This 
agreement  was  executed  and  consummated 
by  the  delivery  of  possession  of  the  lots  as 
agreed,  but  no  deeds  were  executed  and  de- 
livered. This  was  done  in  1874,  and  since 
then  Brown  continued  in  possession  of  the 
river  front  property,  using  it  in  connection 
with  his  landing  for  boats  up  to  the  date  of 
his  death.  Since  then,  by  partition,  it  has 
been  allotted  to  one  of  his  heirs.  Bennett, 
Graff  &  Co.  have  since  the  exchange  been  in 
possession  of  the  back  lots,  collected  the 
rents  of  the  small  buildings  upon  them, 
have  filled  up  the  low  ground  of  them,  and 
have  paid  taxes  and  assessments  for  munic- 
ipal purposes  against  them.  Notwithstand- 
ing the  criticism  based  upon  some  minor 
differences  between  the  testimony  of  CoL 
Schoonmaker  and  that  of  Mr.  Graff,  the 
evidence  of  the  parol  agreement  for  ex- 
change was  clear,  precise,  and  indubitable; 
and,  thus  clearly  established,  consummated 
by  proofs  of  actual  possession,  it  was  not 
within  the  statute  of  frauds  and  perjuries. 
In  Moss  V.  Culver,  64  Pa.  St  414,  it  is  said 
by  Mr.  Justice  Agnew:  "It  Is  true,  as  has 
been  often  said,  there  Is  no  difference  be- 
tween a  parol  sale  and  an  exchange  In  re- 
gard to  the  requisites  to  take  It  out  of  the 
statute  of  frauds  and  perjuries.  A  clear,  ex- 
plicit, and  unambiguous  contract,  and  a  tak- 
ing of  possession  under  and  in  pursuance  of 
the  contract,  are  as  much  requisites  of  a 
parol  exchange  as  of  a  sale.  But  there  is 
a  marked  difference  in  the  evidence  which 
establishes  the  possession.  A  sale  is  con- 
fined to  a  subject  coming  from  a  single 
elAe.  It  has  no  relation  to  or  dependence  on 
any  other  subject  The  evidence  of  posses- 
sion taken  of  it  Is  therefore  confined  to 
the  single  subject,  and,  if  not  taken  in  a 
reasonable  time,  or  so  as  to  make  it  doubtful 
whether  it  Is  attributable  to  the  contract. 
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the  parol  sale  Is  not  taken  out  of  the  stat- 
ute. But  an  exchange  necessarily  has  a  sub- 
ject on  each  side,  which  stands  related  to 
the  other.  One  is  the  representative  of  the 
other;  so  much  so  that  the  law  implies  a 
contract  of  warranty  by  the  act  of  exchan- 
ging. If,  therefore,  the  evidence  shows  a 
clear,  unequivocal,  and  complete  taking  pos- 
session of  one  of  the  subjects  of  an  exchange 
by  the  party  owing  the  other  subject,  it 
strengthens  the  evidence  of  a  possession 
taken  by  the  opposite  party  of  the  corre- 
sponding subject.  Evidence  of  possession 
that  might  seem  weak  and  inconclusive  in 
the  case  of  a  parol  sale  is  thus  made  clear 
and  convincing  In  the  case  of  an  exchange." 
In  Johnston  v.  Johnston,  6  Watts,  370,  it  is 
said  by  Mr.  Justice  Rogers:  "It  is  undoubt- 
edly true  that  an  agreement  for  the  ex- 
change of  land  is  within  the  statute  of 
frauds,  and  must  be  in  writing.  Rice  y. 
Peet,  15  Johns.  503;  Co.  Lltt  447.  But  the 
specific  execution  of  a  parol  agreement  for 
an  excliange  will  be  decreed  in  equity  when 
the  agreement  has  been  carried  into  effect 
in  whole  or  in  part  Although  I  do  not  find 
this  point  expressly  adjudicated,  yet  it 
comes  within  the  spirit  of  decisions  which 
have  been  made  in  this  state."  In  Reynolds 
V.  Hewett,  27  Pa.  St  176,  it  was  held  that 
where  there  Is  a  parol  exchange  of  lands 
there  must  be  a  delivery  of  possession,  but 
the  evidence  in  reference  to  the  time  of  pos- 
session will  admit  of  greater  latitude  than 
in  the  case  of  a  pared  sale  of  land.  Since 
1874  until  the  present  suit,  brought  in  1890, 
no  questifm  has  been  raised  In  regard  to  t^e 
agreement,  and  no  attempt  has  been  made  to 
effect  its  rescission.  Taxes  have  been  paid, 
the  ground  Improved  by  filling  in.  It  may  be 
at  no  great  cost,  and  the  municipal  improve- 
ments have  been  paid.  Under  these  circum- 
stances, the  appellants,  in  attempting  to  de- 
feat the  parol  agreement,  do  not  present 
themsdves  with  any  equity  that  would  com- 
mand consideration.  It  is  said  in  Sower's 
Adm'r  v.  Weaver,  84  Pa.  St  268,  by  Mr. 
Justice  Gordon:  "Equity  is  loath  to  undo  a 
gift  Of  contract  at  the  instance  of  one  who 
has  neglected  to  move  for  its  rescission,  un- 
til the  passing  years  have  grafted  new  equi- 
ties upon  the  transaction,  until  the  donee  has 
grown  old,  and  has  spent  the  vigor  of  his 
age  and  the  prime  of  his  manhood  In  the  use 
and  improvement  of  a  property  long  regard- 
ed as  his  own." 

But  It  is  eamestiy  argrued  that  the  defense 
goes  to  the  enforcement  of  the  agreement, 
and  seeks  for  specific  performance;  and 
that,  as  Brown  Is  dead,  the  court  below  has 
no  Jurisdiction,  the  orphans'  court  alone  hav- 
ing exclusive  Jturisdiction.  The  appellants 
brought  this  ejectment  tar  the  possession  of 
these  lots  against  appellees,  the  vendees  of 
the  assignee  of  Bennett,  Orafl  &  Co.;  and 
when  they  make  a  defense  to  it,  based  upon 
parol  exchange,  foliptypd!  by  possession  in 
pursuance  of  It,  cont^^d  that  it  must  fail. 


because  It  amounts  to  a  dalm  for  specific 
performance,  of  which  thie  court' had  no  Juris- 
diction. As  the  parol  agreement  is  clearly 
established,  and  as  possession  was  delivered 
in  pursuance  of  it,  and  as  Bennett,  Graff  & 
Co.  and  their  vendees  continued  in  notorious 
and  exclusive  possession,  and  paid  taxes  and 
municipal  claims,  the  appellees  had  no  rea- 
son or  occasion  to  resort  to  the  orphans' 
court  because  the  agreement  was  In  fact 
performed.  This  action  was  brought  to  re- 
cover possession  of  the  premises  from  appel- 
lees, alleged  to  be  unlawfully  withheld  by 
them  from  appellants,  and  the  court  in  which 
it  was  brought  had  Jurisdiction  to  Inquire 
into  the  circumstances  under  which  such  pos- 
session was  obtained.  But,  if  appellees  were 
out  of  possession,  as  in  Myers  v.  Black,  IT 
Pa.  St  193,  and  Porter  v.  Dougherty,  25  Pa. 
St  405,  and  were  seeking  to  recover  posses- 
sion by  the  enforcem«it  of  a  contract  made 
with  a  decedent  as  the  act  of  1834  glyea  the- 
orphans'  court  full  power  to  make  and  en- 
force decrees  for  specific  performance  in  ac> 
tions  where  the  vendors  are  dead,  the  Juris- 
diction of  the  court  of  common  pleas  in  sucb 
cases  would  doubtiess  fail.  Such  Jurisdic- 
tion by  reason  of  the  act  in  question  attadtiea 
to  the  orphans'  court  in  order  to  complete  tta 
Jurlsdlctlon  over  decedents'  estates;  but  In 
this  case  the  exchange  was  in  the  lifetime- 
of  the  decedent,  and  was  fully  consummated 
by  an  adverse  and  notorious  possession  con- 
tinued by.  Graff,  Bennett  &  Co.  and  the  ap- 
pellees down  to  the  present  time,  so  that  up- 
on the  death  of  Mr.  Brown  the  property  did 
not  belong  to  him  or  become  any  part  of  his. 
estate.  Tlte- proofs  establish  clearly  and  in- 
dubitably an  equitable  tltie  in  the  appellees, 
and,  if  so,  they  had  a  right  to  make  the  de- 
fense, and  the  court  below  the  Jurisdiction 
to  determine  it.  In  Lewis  T.  Baker,  151  Pa. 
633,  25  Att.  99,  it  Is  said  by  Mr.  Justice  WU- 
Uams:  "When  the  chancellor  remitted  them, 
to-,  a  court  of  law,  he  meant  necessarily  that 
upon  the  facts  disclosed  by  them  they  must 
wait  till  their  possession  was  attacked,  if  it 
ever  should  be,  and  then  set  up  all  the  facts 
by  way  of  an  equitable  defense  to  such  ac- 
tion. This  they  have  done.  After  twenty 
years  of  exclusive  and  peaceable  possession, 
their  right  to  an  equal,  undivided  one-half  is 
at  the  last  moment  challenged  by  their  broth- 
er In  an  action  of  ejectm«it  They  are  now 
In  a  court  of  law,  where  the  decree  In  equity 
sent  them.  They  have  a  right  to  set  up  any 
facts  that  make  it  inequitable  for  their  broth- 
er to  assert  his  legal  tiUe  against  them."' 
In  Wlnpenny  v.  Wlnpeimy,  92  Pa.  St  442, 
in  holding  a  first  ejectment  conclusive,  Mr. 
Justice  Gordon  said:  "By  the  present  plain- 
tiffs, against  the  same  defendant  and  for  the 
same  property,  an  action  of  ejectment  was 
instituted  in  the  year  1869,  in  the  former  dis- 
trict court  which  resulted  in  a  verdict  and 
Judgment  for.  the  defendant  In  that  suit 
Joseph  Winpenny  claimed,  as  he  does  in  the 
present  one,  the  pr'emis^  in  dispute,  under 
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and  by  Tirtne  of  a  parol  contract  with  bla 
father,  John  Winpenny.  The  substance  of 
the  terms  of  that  contract  was  as  follows: 
The  father  owed  the  son  some  five  himdred 
dollars,  and  In  payment  thereof  agreed  to 
sell  and  make  him,  the  son,  a  deed  for  the 
property  In  controversy.  Joseph  accepted 
this  proposition,  went  into  iKtssession,  and 
has  continued  that  possession  erer  since; 
but  he  nerer  received  the  promised  deed. 
On  trial  of  the  present  suit  the  defend- 
ant put  in  evidence  the  record  of  the  former 
case,  together  with  the  evidence,  substan- 
tially as  above  stated,  upon  which  it  was 
tried. '  Thereupon  the  court  below  directed 
a  verdict  for  the  defendant,  on  the  ground 
that  the  former  Judgment,  having  been  ren- 
dered for  Joseph  Winpenny,  upon  an  equi- 
table title,  was  conclusive,  and  a  bar  to  a 
second  suit"  Again,,  be  says:  "The  equi- 
table character  of  the  contract  being  this  e«- 
tablished,  it  only  remains  to  consider  wheth- 
er a  single  action  of  ejectment  Is  conclusive 
of  the  rights  of  the  parties.  If,  however,  the 
establishment  of  the  legal  title,  and  its  en- 
forcement by  the  action  of  ejectment,  moat, 
under  our  system,  be  effected  by  what  is 
equivalent  to  a  decree  determining  the  in- 
validity -ot  the  equity,  this  is  not  an  open 
qoestion.  In  such  case  the  only  Inquiry 
would  be,  has  Joseph  the  right  to  set  up  his 
equitable  title  as  a  defense?  If  he  lias  such 
right,  upon  that  title  a  court  must  pass,  as 
would  a  court  of  chancery,  and  its  Judgment 
must  be  equivalent  to  a  decree.  We  need 
not  add  that  such  a  decree  by  a  chanceUM' 
would  be  final  and  conclusive."  As  the  ap- 
pellees were  defining  the  right  to  their  pos- 
session of  the  property,  their  equitable  de-,- 
fense  was  properly  within  the  Jurisdiction  of 
the  court  in  which  appellants  had  .brought 
their  action.  The  defense  established  by  the 
proofs  was  a  complete  bar  to  their  'right  to 
oust  them  of  possession,  and,  if  so,  was 
clearly  within  the  JuriMlctlcHi  of  the  court 
In  one  breath  appellants  by  thetr  ejectment 
put  them  upon  a  defense,  and  deny  their 
right  to  make  it  alleging  want  of  Jurisdic- 
tion. The  Jurisdiction  of  the  orplians'  court 
conferred  by  the  act  in  question,  however  ex- 
clusive it  may  be  for  co^tn  purposes,  can- 
not thus  be  successfully  Invoked  to  defeat  an 
equitable  defense,  and  oust  a  possession 
which  equity  would  protect 

lite  exclusion  of  the  proofs  in  regard  to 
the  dumping  of  cinders  by  Bennett  Graff  & 
Co.  upon  the  river  front  lot  was  proper,  be- 
cause they  substantially  offered  to  prove  a 
trespass,  and  not  a  dispossession,  and  the  re- 
jection of  the  deed  by  which  Bennett  Graff 
&  Co.,  four  years  subsequent  to  the  excltange, 
granted  to  the  Pittsburgh  &  Lake  Erie  Rail- 
road Company  a  right  of  way  was  also  prop- 
er, because  the  grant  was  limited  to  the  right 
"so  far  as  same  may  pass  over  our  lands," 
and  would  have  been  nugatory  after  the  ex- 
change became  perfected.  The  assignments 
In  regard  to  the  offers  of  proofs  in  regard  to 


those  subjects  are  not  snstidned.  The  ap- 
pellants' abstract  of  title  :iaed  having  fur- 
nished the  information  required,  the  tlilrd 
assignment  of  enor  is  not  sustained.  Judg- 
ment affirmed. 

(Ut  Pa.  St.  wt) 
aUCKERT  V.  HACKE)  et  aL 
(Supreme  Court  of  PeanBylvania.    Dec.  80, 
1S03.) 

corpooations— 0boa3iizaxion — estoppii/  to 
Dekt. 

1.  Under  Act  April  29,  1874,  requiring  orig- 
inal certificates  of  iDCoi-poratlon,  with  all  in- 
dorsements, to  be  recorded  in  the  office  of  tbe 
recorder  of  the  county  where  the  chief  opera- 
tions are  to  be  carried  on,  whereupon  the  sub- 
scribers, etc,  shall  be  a  corporation  under  the 
charter,  erubscribera  who  have  received  their 
charts,  but  failed  to  record  their  certificate, 
are  liable,  as  partners,  for  company  debta. 

2.  Acceptance  of  a  note  signed  by  the  cor- 
porate name,  from  members  of  an  alleged  cor- 
poration, in  payment  for  woric  done  at  ueir  re- 
quest, does  not  estop  the  creditor  to  deny  the 
corporate  existence,  and  sue  them,  as  partners, 
for  the  price  of  the  work. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  W.  D.  Porter,  Judge. 

Assumpsit  by  Frank  J.  Guckert  against 
Paul  H.  Hacke,  G.  O.  Hughes,  J.  B.  George, 
and  B.  B.  Gawthrop,  partners  doing  busi- 
ness as  the  Hughes  &  Gawthrop  Company, 
for  material  furnished  and  labor  performed 
by  plaintiff  for  defendants,  in  fitting  up  theli 
ofiice.  Judgment  for  plaintiff  against  B.  B. 
Gawthrop.    Plaintiff  appeals.    Reversed. 

Robb  &  Pitzaimmons,  for  appelUint  Robt 
S.  Frazw,  for  appellees. 

STERRETT,  C.  J.  It  is  essenUal  to  the 
creation  (rf  a  corporation  under  an  enabling 
statute  that  all  material  provisions  should 
be  substantially  followed;  and,  exemption 
from  personal  liability  being  one  of  the 
dilef  cbaracteristicfl  distinguishing  corpora- 
tions from  partnerships  and  unincorporated 
Join;trBto<^  companies,  it  follows  that  those 
who  transact  business  upon  the  strength  of 
an  organization  which  is  materially  defective 
are  individually  liable,  as  partners,  to  those 
with  whom  they  have  dealt  What  provi- 
sions are  material  must  be  gathered  from 
the  relation  of  each  to  the  puriMse  and 
scope  of  the  act;  and  when,  therefore,  suc- 
cessive steps  are  prescribed  for  the  creati<Hi 
of  corporations,  these  must  obviously  be  re- 
garded as  imperative.  Enabling  statutes, 
on  the  principle  of  "expresslo  \mlus  est  ex- 
clusio  alterius,"  impliedly  prohibit  any  other 
mode  of  doing  the  act  which  they  authorize. 
They  must  be  strictly  construed.  Suth.  St. 
Const  I  454.  Hence,  it  has  been  uniformly 
held  that  requirements  in  respect  to  filing 
charters  are  imperative.  Ohilds  v.  Smith,  55 
Barb.  45;  Smith  v.  Warden,  86  Mo.  382; 
Abbott  V.  Smelting  Co.,  4  Neb.  416;  Beach, 
Corp.  S  162.  It  is  plain,  even  from  a  cur- 
sory reading  of  the  act  of  April  29,  1874, 
(P.  L.  73,)  that  recording  of  the  certificate 
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"in  the  offlee  for  the  recording  ot  deeds, 
in  and  for  the  comity  where  the  chief  opera- 
tions are  to  be  carried  on,"  was  intended  to 
be  made  one  of  the  conditions  precedent  to 
corporate  existence.  That  was  the  last  of 
successive  steps  required  to  be  talcen,  and 
the  right  to  begin  the  transaction  of  corpor- 
ate business  was  made  to  depend  on  the  tail- 
ing of  that  step.  "From  thenceforth,"  the 
act  expressly  declares,  the  subscribers,  and 
their  associates  and  successors,  "shall  be  a 
corporation  for  the  purposes  and  upon  the 
terms  named  In  the  said  cliarter."  One  of 
the  purposes  of  the  act  being  exemption  from 
personal  liability  In  the  transaction  of  busi- 
ness, it  is  obvlonsly  material  that  the  public 
should  have  notice,  and  notice  by  record  was 
accordingly  prescribed.  Failure  to  record 
was  failure  to  comply  with  one  of  the  ex- 
press conditions  of  incorporation,  and  con- 
sequently of  exemption  from  liability.  It 
may  be  conceded  that,  had  plaintiff  dealt 
with  defendants  as  a  corporation,  he  would 
have  been  estopped  from  claiming  against 
them  In  any  other  capacity,  even  though  they 
faQed  to  record  their  charter.  Spahr  v. 
BanlE,  94  Pa.  St.  429.  But  it  is  not  pretend- 
ed that  he  had  any  knowledge  of  the  ex- 
istence of  the  charter;  and  there  was  cer- 
tainly nothing,  either  in  the  name  under 
which  they  did  business,  or  in  their  con- 
duct, which  should  have  put  him  upon  In- 
quiry. In  these  circumstances,  he  was  amply 
Justified  in  dealing  with  them  as  partners. 
It  was  through  their  default,  not  his,  that 
they  were  so  treated,  and  it  would  be  mani- 
fest injustice  that  be  should  lose  his  admit- 
tedly honest  daim. 

In  the  al)8ence  of  an  express  agreement, 
the  acceptance  of  a  note  from  the  defend- 
ants, as  a  corpwation,  after  plaintiff  had 
performed  his  part  of  the  contract,  cannot 
oponte  by  way  of  election  or  estoppel.  The 
relation  of  the  parties  was  fixed  by  their 
status  when  the  original  contract  was  made, 
and  cannot  be  changed  by  gratuitous  infer- 
ence. The  members  of  the  alleged  corpora- 
tion were  the  def^idants,  and  were  not  in- 
jured by  the  acceptance  of  the  note.  The 
principle  which  treats  the  acceptance  .of  a 
note  as  additional  security  to,  and  not  as 
satisfaction  of,  a  mechanic's  lien,  (Jones  v. 
Shawhan,  4  Watts  &  8.  257,)  is,  with  even 
more  Justice,  applicable  here.  It  follows 
from  what  has  been  said  that  the  Instruc- 
tions complained  of  are  erroneous.  Judg- 
ment reversed,  and  a  venire  facias  de  novo 
awarded. 


(Its  Fa.  St.  UD 

DUFF  V.  PATTERSON  et  ux. 
(Supreme  Court  of  Pennsylvania.     Dec.  80, 

1893.) 

Bona  Fids  Purohasbbb— Quution  fob  Jubt. 

Whether  one  who  took  a  conveyance  of 

land  reciting  one  dollar  as  consideration,  but 

with  an  agreement  to  credit  the  proceeds  on  a 

Judgment   against  the   grantor,   the   credit  to 


be  at  least  $3,500,  ia  a  liona  fide  purchaser,  as 
against  a  prior  grantee  with  nnrecorded  deed, 
is  a  <iue8tion  for  the  jury,  though  the  property 
was  taken  without  examination  thereof,  or  of 
the  title,  the  grantee  having  no  other  knowl- 
edge of  it  than  the  representations  of  the  gran- 
tor. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  F.  H.  Collier,  Judge. 

Ejectment  by  Levi  Bird  Duff  against  A.  O. 
Patterson  and  Georgia  Patterson,  his  wife. 
Verdict  was  directed  for  defendants,  and 
plaintiff  appeals.    Reversed. 

J.  S.  &  X>.  6.  Ferguson,  for  appellant  A 
O.  Patterson,  for  appellees. 

THOMPSON,  X  The  substantial  question 
In  this  ejectment  is  whether  the  appellant 
was  a  bona  fide  purchaser  of  the  land  in- 
volved, and  without  notice.  Abrams'  deed 
to  appellant,  the  plaintiff  below,  was  dated 
December  15,  1887,  and  recorded  December 
19th  of  the  same  year.  Appellee  Mrs.  Pat- 
terson deduced  her  titte,  also,  from  Abrams; 
but  his  deed  to  his  first  vendee,  Charles  A 
McClelland,  was  dated  April  4,  1876,  and 
was  not  recorded  until  June  27,  1888,— some 
six  months  after  the  recording  of  the  deed 
to  appellant.  That  deed,  however,  it  is  tes- 
tified, was  in  the  hands  of  Mr.  Patterson 
when  he  examined  the  title  for  appellee,  who 
Is  his  wife.  If  appellant  and  appellee  Mrs.  Pat- 
terson were  both  Innocent  purchasers,  and 
without  notice,  appellant  having  first  record- 
ed his  deed,  his  title,  doubtless,  would  pre- 
vail. The  act  of  1775  Is  sufficientiy  specific 
in  this  regard.  After  proving  for  the  time 
of  recording,  it  provides  that,  if  a  deed  be 
not  so  recorded,  it  shall  be  fraudulent  and' 
void  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration;  and  in 
Poth  v.  Anstatt,  4  Watts  &  S.  309,  it  is  said 
by  Mr.  Justice  Hustmi:  "To  protect  the  pur- 
chaser, however,  against  an  Innocent  pur- 
chaser without  notice,  the  deed  must,  within 
six  months,  be  recorded^  For  his  protection, 
in  such  case,  recording  is  as  essential  as 
proof  of  sealing  and  delivery  by  the  grantor 
would  be  to  protect  him  against  the  grantw." 
And  In  Souder  v.  Morrow,  33  Pa.  St  83,  Mr. 
Chief  Justice  Lowrie  says:  "The  act  of  1775 
requires  the  recording  of  both  deeds  and 
mortgages,  and  gives  the  very  law  of  this 
case,  in  fixing  the  penalty  of  disobedience. 
It  says  they  shall  be  void  against  subsequent 
purchasers  and  mortgagees,  if  not  recorded 
in  proper  time  and  place,  unless  recorded  be- 
fore the  subsequent  ones.  Here  the  law  was 
violated  in  relation  to  botb  prior  and  sabse- 
quent  ones,  but  the  prior  one  was  first  re- 
corded, and  therefore  the  conditimi  on  which 
it  was  to  be  void  did  not  arise."  And  again: 
"Purchasers  ought  to  know  that  they  have 
only  a  conditional  titie,  dependent  on  the 
honesty  of  tlieir  vendor,  so  long  as  they  neg- 
lect to  record  their  deeds.  They  are  not  safe 
merely  because  of  tiie  neglect  of  a  former 
purchaser  to  record  within  six  months,  and 
of  there  being  no  subsequent  deed  to  oppose 
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them,  but  because,  among  several  dec^ved 
pnrchasers,  they  are  first  to  obey  the  law." 

In  the  present  case  the  court  below  direct- 
ed a  verdict  for  defendant  below.  This  was 
arroe,  because  the  question  whether  the  plain- 
tlir  (the  appellant)  was  a  bona  fide  purchaser, 
and  without  notice,  should  have  been  sub- 
mitted to  the  Jury.  The  contention  of  the 
appellant  was  that  be  was  such  purchaser, 
and  he  rested  it  upon  the  evidence  that  Sam- 
u^  Duft  held  two  Judgments  against  Abrams 
at  the  time  of  the  conveyance  to  appellant. 
One  of  them  was  for  nearly  f  10,000,  and  the 
other  for  |3,000.  That  at  the  time  of  this 
transactlMi  they,  with  interest,  amounted  to 
nearly  $20,000.  That  when  appellant  took 
this  conveyance  from  Abrams  he  revived  the 
larger  Judgment,  and  not  the  smaller  one, 
which  was  to  be  held  as  a  stand-ott  to  the 
cMtve^ance;  and  that  one  dollar  was  the 
consideration  named  In  the  deed,  but  appel- 
lant executed  and  delivered,  when  he  re- 
ceived the  deed,  a  paper  In  which  he  recited 
the  delivery  of  the  deed,  and  agreed  to  enter 
a  credit  on  such  Judgment  for  the  amount  he 
might  realize  out  of  the  lands.  That  Oen. 
Blakely,  who  represented  Abrams,  agreed 
that  the  deed  should  be  taken  as  payment  on 
account  of  the  Judgment  for  the  lands,  which 
were  estimated  to  be  worth  about  $3,500. 
That  the  credit  has  never  been  agreed  upon, 
as  yet  That  It  ranged  from  $3,500  to  what- 
ever the  lands  were  worth.  That  appellant 
was  the  son  of  Samuel  Duff,  and  his  general 
attorney,  who  attended  to  his  business.  Ap- 
pellees' contention  was  that  the  proofs  estab- 
lished that  appellant' was  not  such  bona  fide 
purchaser  without  notice,  and  based  the  con- 
tention upon  the  testimony  that  the  deed  of 
Rush  and  wife  to  Abrams,  by  which  the 
latter  became  vested  with  title,  was  not  of 
record  at  the  time  of  the  conveyance  to  ap- 
pellant That,  if  appellant  had  made  an  ex- 
amination of  the  record,  he  would  have 
found  such  to  be  the  fact  That  the  rep- 
resentative of  Abrams  called  his  attention  to 
the  subject  of  this  conveyance,  and  he  did 
not  in  any  way  examine  the  title.  That  he 
made  no  inquiry  as  to  any  specific  deed  or 
deeds.  That  he  had  no  Information  of  the 
title,  except  what  that  representative  told 
him.  That  he  had  no  knowledge  of  the  prop- 
erty itself,  except  that  which  he  learned 
from  such  representative.  That  the  consider- 
ation was  to  be  a  credit  on  the  judgnment 
That  Abrams  Instructed  Ms  representative  to 
get  as  much  credit  upon  the  judgment  as 
he  could.  That  he  wanted  to  get  a  credit  to 
the  full  value  of  the  lands.  That  the  agree- 
ment made  when  the  deed  was  executed  was 
that  api)ellant  was  to  take  title,  and  was  to 
credit  what,  be  should  Tealize  upon  those 
Judgments.  That  no  credit  has  in  fact  been 
given,  and  thM-efore  the  transaction  was  not 
completed  when  appellee  recorded  the  deed. 
T&at  Abrams  was  insolvent,  and  the  deed 
was  in  fraud  of  the  rights  of  creditors. 
That,  two  days  afte^  the  {Conveyance  to  ap- 


pellant, he  learned  of  the  deed  to  McClelland, 
and  then  placed  his  deed  on  record.  Without 
expressing  an  opinion  upon  which  side  of 
these  contentions  the  weight  of  evidence  lies, 
it  is  sufficient  to  say  that  the  question  wheth- 
'er  appellant  was  a  bona  fide  purchaser,  and 
without  notice,  should  have  been  submitted 
to  the  Jury;  and  toe  this  reason  the  Judg- 
ment la  reversed,  and  a  venire  facias  de  novo 
awarded. 

(in  Pa.  St  264) 
SIIiL  et  aU  v.  BLANEY  et  al. 
(Supreme  Court  of  Pennsylvania.     Dec.  30, 
1803.) 

FABTITIOX  —  CONBTBUCTION  OF  WhX— E^niTABLB 
COKVBR8ION — UNCERTAISTT  OF  TiTLB. 

1.  A  will  directing  the  sale  of  land  only  in 
case  of  necessity  for  the  payment  of  debts  does 
not  constitute  an  equitable  conversion  of  the 
land,  so  as  to  defeat  partition.. 

2.  A  tenant  in  common  with  testator  in 
land  cannot  defeat  partition  on  the  ground  that 
the  will  constitutes  an  equitable  conversion  of 
testator's  interest 

3.  A  will  directing  lands  owned  in  common 
by  testator  and  another  to  be  held  for  the  sup- 
port of  his  family  so  long  as  its  members  shall 
remain  together  does  not  create  such  an  un- 
certainty of  title  as  to  defeat  partition  between 
the  family  and  the  tenant  in  common. 

Appeal  from  court  of  common  pleas,  Al- 
legheny coimty;  J.  S.  Slagle,  Judge. 

Action  for  partition  by  Anna  6.  Sill  and 
others  against  David  Blaney,  J.  0.  Smith, 
and  others.  There  was  decree  for  defend- 
ants, dismissing  the  bill,  and  plaintiffs  ap- 
peal.   Reversed. 

Magnus  Pflaum,  for  appellants.  John  D. 
Shafer,  El.  P.  Douglass,  and  John  Q.  MaC' 
Connell,  iw  appellees. 

THOMPSON,  J.  This  bill  was  filed  for 
the  partition  of  certain  real  estate  held  by 
the  estate  of  Jesse  Sill,  deceased,  and  J. 
C.  Smith,  as  tenants  in  common,  and  was 
filed  by  the  two  surviving  sisters  of  Jesse 
Sill,  deceased,  and  the  trustee  appointed  un- 
der his  will.  Tlie  testator,  by  his  will,  di- 
rects  as  follows,  viz.:  "That  the  land  In 
question  shall  not  be  sold,  tmder  any  cir- 
cumstances, unless  it  should  become  neces- 
sary to  sell  the  same  to  pay  debts,  without 
the  consent  of  my  brother  and  sisters;  and 
if  it  should  become  necessary  to  sell  the 
same  the  proceeds  of  the  same  shall  be  ap- 
plied to  the  support  and  maintenance  of  th« 
family,  ifo  long  as  they  may  remain  together, 
and  whatever  is  left  after  the  separation 
shall  be  divided,  share  and  share  alike,  be- 
tween my  brother  and  sisters  then  living;" 
and  also  "that  my  brother  Thomas  M.  Sill 
shall  collect  the  rents  of  my  share  of  the 
real  estate,  and  apply  the  proceeds  to  the 
supi>ort  and  maintenance  of  the  family." 
At  the  time  of  the  death  of  the  testatw, 
the  family  referred  to  consisted  of  the  moth- 
er and  three  sisters.  The  mother  and  one 
of  the  sisters  have  since  died,  leaving  surviv- 
ing them  the  appellants,  the  Misses  Sill,  ati 
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the  famHy,  who  still  live  together  In  the  res- 
idence provided  for  them.  The  scope  of  this 
bill  is  to  effect  a  partition  between  the  heirs 
of  Jesse  Sill,  deceased,  and  J.  O.  Smith. 
The  right  to  such  partition  Is  denied  by  the 
latter,  upon  the  ground  that  the  wUl  of  Jesse 
Sill  made  an  equitable  conversion  of  the  real 
estate,  and  by  the  other  appellees  upon  the 
ground  that,  as  to  the  land  in  question,  the 
testator  died  intestate. 

The  testator  directs  that  this  land  shall 
not  be  sold,  unless  It  be  necessary  to  do  so 
In  order  to  imy  debts,  but  (mly  with  the  con- 
sent of  the  brother  and  sisters,  and,  in  case 
of  sale,  that  the  proceeds  shall  be  applied 
to  the  maintenance  of  the  family.  As  there 
Is  thus  no  absolute  direction  to  sell,  there 
is  no  equitable  conversion  of  the  land. 
Bleight  V.  Bank,  10  Pa.  St  131;  Stoner 
T.  Zimmerman,  21  Pa.  St  394;  Anewolt's 
Appeal,  42  Pa.  St  414;  Neely  v.  Grantham, 
58  Pa.  St  433.  But  the  question  of  equita- 
ble conversion,  however,  concerns  all  the 
devisees,  and  not  a  stranger,  and  therefore 
the  appellee  Smith  cannot  make  this  an  ob- 
jection to  bar  the  right  to  partition.  Chew 
T.  NlckUn,  45  Pa.  St  84. 

As  to  the  allegation  of  Intestacy  in  regard 
to  the  land  in  question,  made  by  the  other 
appellees.  It  may  be  said  that  the  testator 
devised  by  bis  will  Ids  entire  estate,  and 
manifestly  did  not  intend  that  any  purclon 
of  it  should  go  to  nephews  or  nieces;  and 
therefore,  as  to  this  land,  he  did  not  die 
Intestate. 

But  it  is  said  the  title  h^e  is  In  dispute, 
and  there  is  th«efore  no  Jurisdiction  to  de- 
cree partition.  It  is  true  that  a  bill  for  par^ 
titlon  cannot  be  successfully  resorted  to  for 
the  purpose  of  determining  a  disputed  ti- 
tle. In  this  case,  however,  no  attempt  of 
tliis  character  is  made.  The  appellee  Smith 
lias  not  made  it,  and  the  other  appellees 
hare  not  They,  at  most,  claim  to  be  the 
heirs  at  law  with  the  Misses  Sill,  and,  as 
such,  to  hold  as  tenants  in  common  with 
them.  As  the  testator  directed  the  land  to 
be  held  for  the  maintenance  of  the  family 
as  long  as  its  members  should  remain  to- 
gether as  a  family,  an  uncertainty  as  to 
those  who  might  survive  at  the  time  of  the 
happening  of  such  contingency— all  parties 
having  been  Joined  In  this  action— is  not  nn 
uncffl'talnty,  such  as  would  defeat  partition. 
The  appellants  ore  In  possession  of  this  land, 
and  If  a  doubt  as  alleged,  In  regard  to  their 
title,  is  permitted  to  operate  to  defer  parti- 
tion until  it  is  settled  by  an  action  at  law, 
the  delay  would  be  Indefinite,  and  its  effect 
would  practically  bar  partition.  Such  a 
doubt,  if  existing,  may,  however,  be  deter- 
mined in  tbese  proceedings  for  partition.  In 
the  case  of  Old  Man's  Home  v.  Pennsylva- 
nia Institution  for  the  Instruction  of  the 
Blind,  17  Wkiy.  Notes  Cas.  171,  (decided  by 
the  court  of  common  pleas.  No.  2,  of  Phila- 
delphia county,)  Judge  Mitchell,  delivering 
the  opinion  of  that  court  in  regard  to  the 


question  of  determining  a  doubt  as  to  title, 
said:  "In  the  case  now  in  hand,  there  are 
some  peculiar  difflcultles.  The  mode  of  de- 
termining the  title  at  law  Is  by  ejectment 
But  neither  of  these  parties  is  In  posses- 
sion, more  than  the  other.  Uiion  which, 
therefore,  shall  be  cast  the  burden  of  admit- 
ting Itself  out  of  possession,  and  recovering 
upon  the  strength  of  its  own  title,  in  a  case 
which  must  at  all  times  be  open  to  some 
doubt?"  The  doubt  was  resolved,  and  parti- 
tion decreed.  With  the  two  sisters,  as  plain- 
tiffs, are  Joined  the  trustee,  who,  under  the 
will,  was  appointed  to  collect  the  rents,  and 
to  apply  them  to  the  maintenance  and  sup- 
port of  the  family.  The  will  does  not  make 
him  a  technical  trustee,  but  an  authorized 
agent  only  to  receive  and  collect  the  rx'^nts 
so  long  as  the  family  shall  remain  together, 
and  apply  the  same  to  its  maintenance.  He 
had  no  power  to  sell,  and  no  title  was  vest- 
ed In  him;  but,  even  if  It  was,  It  would  not 
operate  as-  a  bar  to  partition.  Hayes'  Ap- 
peal, 123  Fa.  St  132,  16  Atl.  600.  The  biU 
sufficiently  avers  title  In  the  heirs  of  Jesse 
Sill,  deceased,  in  one-half  of  the  land  for  its 
severance  from  the  half  owned  by  app^lee 
Smith.  Such  partition  can  be  mt-  \  and 
the  one-half  thus  held,  or  the  procu'.>d8  of 
the  same,  in  case  a  sale  should  be  neces- 
sary, can  be  decreed  to  be  held  aggregately, 
as  in  Phelps  v.  Oreen,  3  Johns.  Gh.  302.  It 
is  therefore  ordered  that  the  decree  dis- 
missing the  bill  be  reversed,  at  cost  of  ap- 
peUees,  and  that  the  bill  be  restored,  and 
partition  decreed  accordingly. 


(ISS  Pa.  SL  i«> 
EENNBDT  v.  BAKER  et  al. 
(Supreme  Court  of  Peonsylvania.    Dec.  90, 
1893.) 

INFAKTB— RATltlCATION— JUDOMBXT  — COLLlTnUL 

Attack— SciBB  Facias— Scbvics. 

1.  Where  an  infant  takes  a  deed,  and  gives 
back  a  purchase-money  mortgage,  and  the  prop- 
erty is  sold  under  judgment  on  adre  fadas  on 
the  mortgage,  the  Infant,  by  bringing  ejectment 
against  the  purchaser,  not  only  affirms  the  deed, 
but  the  mortgage. 

2.  A  judgment  cannot  be  collaterally  attadi- 
ed  on  the  ground  that  the  service  was  as  though 
defendant  was  au  adult  while  she  was  an  &• 
fant,  the  records  not  showing  her  infancy. 

3.  In  case  of  scire,  facias  sur  mortgage 
against  an  infant  service  need  not  be  as  pro- 
vided by  Act  1836,  f  83,  in  case  defendant  in  a 
real  action  is  an  Infant;  section  36  providing 
that  where  a  writ  of  scire  fadas  may  be  Is- 
sued service  shall  be  as  in  case  of  summons  in  a 
personal  action. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  W.  D.  Porter,  Judge. 

Ejectment  by  Lillian  W.  Kennedy  against 
WlUIam  J.  Baker  and  others.  Judgment  for 
defendants.    Plaintiff  appeals.    Affirmed. 

William  0.  Morelond  and  Nathan  A. 
Means,  for  appellant  E.  P.  Dous^ss,  for 
app^ees. 

THOMPSON,  3.  The  land  involved  in  this 
ejectment  was  conveyed  to  appellant  wnen 
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a  minor  of  eight  years  of  age,  and  in  part 
payment  of  the  purchase  money  ehe  exe- 
cuted a  mortgage  upon  the  same.  Default, 
haying  been  made  in  the  payment  of  the 
Interest  due  upon  It,  a  scire  facias  was  Is- 
sued, and  returned  as  served  by  delivering 
a  copy,  and  making  known  to  her  its  con- 
tents. On  June  30,  1880,  a  judgment  was 
obtained  by  default.  On  July  3d  following, 
appellant,  by  h«r  father  as  next  friend,  filed 
a  petition  alle^ng  that  because  she  was  a 
minor  the  service  of  the  writ  was  void,  and 
also  the  judgment  by  default,  and  praying 
to  have  the  judgment  opened,  and  thnt  she 
be  permitted  to  make  defense.  This  was  re- 
fused. Subsequently,  on  July  8,  1880,  the 
land  was  sold  by  the  sheriff,  and  purchased 
by  the  holder  of  the  mortgage,  to  whom  a 
deed  was  duly  made  and  delivered.  He  ac- 
cordingly went  Into  possession  of  it,  and  he 
and  those  who  claimed  under  him.  Including 
the  api)eUees,  In  whom  became  vested  all 
his  rights,  have  continued  so  to  the  present 
time.  On  June  24,  1891,  the  appellant  be- 
came of  age,  and  on  January  12,  1892, 
she  commenced  this  action  for  the  recovery 
of  the  land.  These  facts  were  subsequently 
found  by  a  special  verdict,  and  upon  It  the 
court  below  entered  a  judgment  for  defend- 
ant This  is  assigned  for  error.  The  action 
of  the  court  below  rested  upon  the  conclu- 
siveness of  the  judgment  upon  the  sdre 
facias.  Tbe  mortgage  in  question  was  for 
purchase  money,  and  the  return  of  the  serv- 
ice does  not  show  service  upon  a  minor, 
but  to  all  Intents  upon  an  adult.  'The  prin- 
ciple that  the  integrity  of  a  judgment  of  a 
court  having  jurisdiction,  except  for  flraud, 
cannot  be  questioned  collaterally,  is  so  In- 
durated in  our  judicial  policy  that  citation  of 
authority  to  support  it  would  seem  vain  and 
useless  iteration.  The  appellant,  to  avoid  tbe 
effect  of  it,  contends  that  the  jurisdiction  was 
wanting  because  she  was  a  minor  when  the 
judgment  was  obtained,  and  the  service  gave 
no  jurisdiction.  The  mortgage  upon  which 
that  suit  was  brought  was  given  by  appel- 
lant for  tbe  purchase  of  the  land,  and  sim- 
ultaneously a  deed  for  the  same  was  exe- 
cuted and  delivered  to  her.  The  record 
shows  no  disaffirmance  of  this  deed,  but, 
on  the  contrary,  she  has  affirmed  It  by  claim- 
ing tifle  nnder  It  She  cannot  affirm  It,  and 
at  the  same  time  disaffirm  tbe  purchase-mon- 
ey mortgage,  made  simultaneously.  The  two 
are  but  one  transaction. 

In  10  Amer.  &  Bng.  Bnc.  Law,  p.  650,  it 
is  said:  "Where  the  Infant  buys  land,  and 
gives  a  mortgage  back  to  secure  the  pur- 
chase money,-  the  two  deeds  constitute  one 
transaction,  and  one  deed  cannot  be  ratified 
or  avoided  without  producing  the  same  ef- 
fect upon  the  other.  This  proposition  is  sus- 
tained by  Dana  v.  Coombs,  0  Greenl.  89; 
Ottman  v.  Moak,  3  Sandf.  Ch.  431;  Richard- 
son T.  Boright,  9  Vt  368;  Heath  v.  West, 
^  N.  H.  lOL"  In  this  ejectment  appellant 
dalmed  tlQe  and»  the  deed,  and  thus  af- 


firmed it,  and,  having  done  so,  she  has  af- 
firmed the  mortgage.  The  sdre  facias  upon 
the  mortgage  has  ripened  Into  a  judgment. 
The  sale  has  been  made  in  pursuance  of  it 
As  such  is  the  case,  she  cannot  claim  under 
the  deed,  and  at  the  same  time  attack  col- 
laterally the  judgment  upon  the  scire  facias. 
In  Hartman  v.  Ogbom,  54  Pa.  St  120,  in 
which  a  married  woman  executed  a  mort- 
gage that  by  reason  of  coverture  was  void, 
and  proceedings  upon  it  having  resulted  in  a 
judgment  and  sale,  in  affirming  the  court  be- 
low for  entering  judgment  for  defendant,  the 
purchaser  at  tbe  sherltTs  sale,  Mr.  Chief  Jus- 
tice Woodward  said:  "Not  only  is  it  a  gen- 
eral doctrine  of  law  that  the  judgments  of 
courts  having  jurisdiction  of  the  matter  can- 
not be  inquired  into  in  a  collateral  proceed- 
ing except  for  fraud  in  the  manner  of  ob- 
taining the  judgment,  but  several  points  have 
been  ruled  that  are  specially  applicable  to 
judgments  upon  scire  faciases  sur  mortgage. 
For  example,  in  Nace  v.  Hollenbadc,  1  Serg. 
&  R.  540,  the  assignee  of  a  mortgage,  having 
obtained  judgment  against  the  mortgagor  and 
terre  tenant  in  a  suit  of  scire  facias,  after 
having  become  the  purchaser  of  the  premises 
at  the  sheriff's  sale,  brought  ejectment 
against  the  terre  tenant,  who  offered  on  the 
trial  to  prove  that  the  mortgage  had  been 
satisfled  before  the  judgment,  but  his  evi- 
dence was  held  to  be  inadmissible.  In  Blythe 
V.  Richards,  10  Serg.  &  R.  261,  which  was 
ejectment  by  a  mortgagee  who  had  pur- 
chased at  tbe  sheriff's  sale,  the  defendant 
was  not  permitted  to  show  that  the  scire 
faidas  had  not  been  served,  nor  that  the  mort- 
gage money  for  which  judgment  had  been 
recovered  by  default  had  been  paid.  In 
CoUey  V.  Latimer,  5  Serg.  &  R.  211,  we  havo 
the  point  dbrectiy  ruled  that  the  validity  of  a 
judgment  fbonded  upon  two  nihils  to  suc- 
cessive scire  fadases  sur  mortgage  cannot  l)e 
lmpeached>  in  a  subsequent  ejectment  The 
offer  there  was  to  show  that  the  mortgagor 
was  in  possession  of  the  premises  when  the 
scire  faciases  issued,  and  therefore  was  en- 
tlUed  to  personal  service.  But  said  this  court, 
if  the  judgment  of  the  court  of  common  pleas 
was  erroneous.  It  shduld  have  been  reversed 
on  a  writ  of  error;  but,  remaining  in  full 
force,  this  court  cannot  now  Inquire  into  any 
errors  which  are  alleged  to  exist"  The  re- 
turn of  the  service  of  the  writ  in  the  present 
case  was  regular  upon  its  face,  and,  until  set 
aside,  being  deemed  conclusive,  cannot  be 
contradicted  in  a  collateral  proceeding.  As 
the  record  shows  a  regular  return  of  serv- 
ice, and  a  judgment  in  pursuance  of  it,  also 
regular,  the  purchaser  at  the  Bheriffs  sale 
had  a  right  to  assume  that  the  essential  aver- 
ments thus  appearing  In  it  were  true.  Levan 
T.  MiUbolland,  114  Pa.  St  40,  7  AtL  194. 
This  judgment  of  a  competent  tribtmal,  pre- 
sumably with  proper  parties  before  it,  with 
every  intendment  in  favor  of  its  regularity, 
is  valid,  and,  until  reversed  or  set  aside,  con- 
tinues to  be  so.   Wood  v.  Bayard,  63  Pa.  St 
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320.  The  fact  that  In  this  case  the  appellant 
Is  shown  dehors  the  record  to  have  been  a 
minor  at  the  date  of  service  cannot  be  a 
ground  for  impeaching  it  collaterally.  The 
remedy  of  the  appellant  was  to  have  it  set 
aside  or  reversed. 

In  the  case  of  Andrews  v.  Andrews,  7 
Heisk.  234,  it  Is  said:  "It  is  insisted,  however, 
that  the  parties  were  minors  at  the  time  of 
this  proceeding  and  decree,  and  this  is 
probably  true;  but  a  fact,  even  that  of 
minority,  cannot  be  shown  dehors  the  rec- 
ord, to  show  the  invalidity  of  a  decree  <x 
judgment  of  a  court  of  competent  Jurisdic- 
tion. The  parties  had  their  remedy  by  di- 
rect proceeding  by  a  blU  filed  to  set  aside 
the  decree,  or  by  writ  of  enae  coram  nobis, 
or  by  bill  in  the  nature  of  a  bill  of  review, 
but  they  cannot  in  this  way,  by  answer,  de- 
feat the  effect  of  the  decree." 

In  Smith  V.  Bradley,  6  Smedes  &  M.  485, 
it  is  said:  "But  It  IsMnslsted  that  for  the 
otb»  objections  pointed  out  the  deci-ee  was 
vcrid.  In  decrees  against  Infants  it  is  usual, 
and,  indeed,  generally,  necessary  that  a  day 
should  be  given  after  coming  of  age  to  show 
cause  against  it  Eyre  v.  Countess  of  Shafts- 
buiy,  2  P.  Wms.  120;  Fountain  v.  Calne,  1 
P.  Wms.  604;  Pomfiret  v.  Windsor,  2  Ves. 
Sr.  484.  But  how  can  an  infant  avoid  a  de- 
cree after  coming  of  age?  Only  by  showing 
errors  in  the  decree.  He  cannot  reinvestigate 
the  subject-matter  of  the  suit,  nor  can  he 
redeem  mortgaged  premises  which  have  been 
sold.  Mallack  v.  Galton,  3  P.  Wms.  352.  But 
a.  decree  for  the  sale  of  mortgaged  premises, 
instead'  of  a  technical  foreclostu-e,  Is  binding 
on  an  infant,  although  no  day  be  given. 
Cooke  V.  Parsons,  2.Vern.  429. '  This  was  a 
decree  of  that  Idnd.  It  was  a  decree  for  the 
sale  of  the  premises  on  failure  to  pay  the 
money.  If  such  decrees  be  binding  on  in- 
fants, it  iB  clear  that  the  failure  to  appoint 
a  guardian  ad  litem,  and  the  omission  to  take 
a  pro  confesso,  are  not  such  irregularities  as 
will  make  the  decree  void.  For  these  rea- 
sons the  decree  probaMy  might  have  been 
reversed,  but  that  is  not  now  the  question." 
Again,  it  is  said:  "It  is  not  the  mere  direc- 
tion of  process  to  the  sherift  which  gives 
him  power  to  act.  He  derives  his  power 
from  the  law,  and  must  act  in  accordance 
with  its  mandate.  Being  his  duty  to  return 
process,  his  returns  are  to  be  regarded  as 
made  under  oath,  and  are  sufflcient  to  justify 
the  court  in  proceeding  to  Judgment  When- 
ever service  Is  required  to  be  made  In  a  par- 
ticular way,  if  the  manner  of  service  is  at- 
tempted to  be  set  out,  it  must  show  that  the 
directions  of  the  law  have  been  complied 
with.  But  If  a  sh^lff  make  his  return  gen- 
eral, 'executed'  or  'served,'  a  legal  service  is 
understood;  that  is,  that  it  has  been  served 
according  to  law.  This  is  according  to  the 
coarse  of  the  recent  declstcms  of  this  court; 
and  we  see  no  rrason  why  the  same  rule 
should  not  be  applied  to  the  returns  made 
at  an  earliw  day  in  our  Judicial  history.   'By 


this  mle  we  must  hold  this  return  to  be  snffi- 
cSent." 

Appellant,  however,  contends  that  the  serv- 
ice was  void,  because  the  act  of  1836,  in  sec- 
tion S3,  provides  that  "if  any  defendant  in 
any  real  action  as  aforesaid  shall  be  a  minor 
service  of  the  writ  shall  be  upon  his  guardian, 
If  be  has  any,  and  If  he  has  no  guardian 
then  upon  the  next  of  kin  residing  In  the 
county.  But  in  every  case  in  which  any 
such  defendant  shall  not  have  a  guardian 
as  aforesaid  it  shall  be  the  duty  of  the  plain- 
tiff upon  or  after  the  day  on  which  he  might 
take  judglncnt  by  default  against  such  minor 
if  he  were  of  full  age  and  before  any  plea 
pleaded  or  rule  ever  tak^i  in  the  action,  to 
make  application  to  the  court  in  which  such 
action  shall  be  brought  for  the  appointment 
of  a  guardian  of  such  minor  in  that  cause; 
if  such  minor  shall  not  have  appeared  by 
his  guardian  as  aforesaid,  an^  such  appoint- 
ment being  made  he  shall  give  notice  thereof 
to  the  person  appointed."  Tills  section  ap- 
plies to  real  actions  only,  and  In  proceed- 
ings of  partition,  such  as  Swain  v.  Safe  De- 
posit Co.,  54  Pa.  St  455,  It  was  witbont 
doubt  the  duty  of  the  appellant  to  proceed 
in  the  manner  thus  directed;  but  in  the 
same  act  In  section  36,  it  Is  also  provided 
that  in  every  case  In  which  a  writ  of  scire 
facias  may  by  law  be  issued  it  shall  be 
served  and  returned  In  the  same  manner  as 
herein  provided  in  the  case  of  a  summons  In 
a  personal  action;  and  judgment  in  default 
of  appearance  may  be  taken  at  the  same  time 
and  in  the  same  manner  as  in  the  case  of  a 
summons  aforesaid  unless  it  be  othesrwlse  spe- 
cially provided,  and  In  section  2  it  Is  pro- 
vided that  a  writ  of  summons  shall  be  exe- 
cuted by  reading  the  same  In  the  hearing 
of  the  defendant;  or  by  giving  notice  of  its 
contents  and  by  giving  him  a  true  and  at- 
tested copy  thereof;  or  if  the  defendant  can- 
not conveniently  be  found,  by  leaving  him  a 
copy  at  his  dwdling  house  In  the  presence 
of  one  or  more  adult  memb^s  of  his  family; 
or  if  the  defraidant  resides  in  the  family  of 
another,  with  one  of  the  adult  members  of 
the  family  In  which  he  resides.  The  act 
thus  gives  to  the  proceeding  by  scire  facias 
the  character  of  a  personal  action,  and  for 
the  purpose  of  sra-vice  stamps  It  as  sach.  If 
so,  the  contention  of  the  appellant  that  this 
action  is  to  be  treated  under  the  act  as  real 
for  the  purpose  of  service  must  falL  Judg- 
ment affirmed. 

cm  Pa.  St  U») 
THOMPSON  et  al.   v.  McCLBARY,   SherM, 
et  al. 

(Supreme  Court  of  Pennsylvania.   Sec.  30^ 
1893.) 

Receivers— RioHT  to  Possession  of  Assets. 
When  a  company's  property  has  passed 
Into  the  hands  of  receivers,  subsequent  judg- 
ment creditors. of  an  agent  of  the  company  can- 
not levy  CD  compaDy  property  fartn«rly  in  hia 
poaseasion,   on   the  ground  that  h«  had  been 
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held  out  as  a  partner,  "but  their  can ,  establish 
any  eqnity  in  the  court  which  appointed  the 
receivers. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny cotmty;  J.  P.  Slagle,  Judge. 

Bill  by  Henry  C.  Thompson  and  Albert  H. 
Harris,"  receivers  of  the  Northwestern  Hard- 
ware Company,  against  William  H.  Mc- 
Gleary,  sheriff,  R.  B.  Ivory,  trustee,  and 
George  C.  Van  Kirk,  trading  as  Van  Kirk  & 
Go.,  for  an  Injunction.  Injunction  granted. 
lT<Hry  and  others  appeaL  .  Affirmed. 

Hunter,  Ivory  &  Beatty,  for  appellants. 
W.  B.  Bodgers,  for  appellees. 

THOJ4PSON,  J.  The  special  Injunction 
from  which  this  appeal  was  taken  was  grant- 
ed to  restrain  appellant  McCIeary,  the  sholfl 
of  Allegheny  county,  and  appellant  B.  B. 
iToiy,  trustee  In  a  certain  judgment  con- 
fessed by  G.  G.  Van  Klrk,  trading  as  O.  O. 
Van  Klrk  &  Co.,  from  Interfering  with  the 
possession  of  certain  goods  by  the  appellees, 
as  receivers  of  the  Northwestern  Hardware 
Gomi>any,  appointed  by  the  court  of  common 
pleas  No.  3  of  Philadelphia  county.  The  bill 
avers  that  the  cwnpany  carried  on  bosmess 
In  Pittsburgh  through  O.  C.  Van  Klrk,  as  Its 
agent,  whose  agency,  and  bis  compensation 
for  perfbrming  the  duties  as  such  agent,  are 
set  f<Mth  In  the  agreement,  a  copy  of  which 
is  made  an  exhibit,  annexed  to  the  bill;  that 
the  merchandise  and  flxtnres  In  the  store  con- 
ducted by  him  as  such  .agent  are  the  prop- 
erty of  the  Northwestern  Hardware  Com- 
pany, and  passed  to  the  app^lees,  as  its  re- 
ceivers, who  were  duly  appointed;  that  Q-. 
O.  Van  Klrk  confessed  a  judgment  in  favor 
of  api>ellant  B.  B.  Ivory,  as  a  trustee  for 
certain  credlt<H«;  that  execution  has  been  Is- 
sued upon  thef  same,  and  the  sheriff  has 
taken  possession  of  the  goods. 

If  Van  Kirk  was  such  agent  as  averred,  the 
attempted  transfer  of  the  merchandise,  eta, 
by  the  ccmfession  of  Judgment,  -without  any 
authority,  might  call,  by  'njonctioni  into  ac- 
tive exercise,  the  powers  of  a  court  of  equity. 
Bat  It  is  ccmtended '  that,  the  Northwestern 
Hardware  Company  having  permitted  Van 
Klrk  to  do  boslness  under  the  name  of  Q. 
C.  Van  Klrk  &  Co.,  having  held  out  O.  C 
Van  Klrk  as  a  partner,  and  the  creditors  hav- 
ing sold  goods  to  him  as  such  without  knowl- 
edge of  the  agency,  and  the  said  company 
having  dealt  with  him  for  the  sale  and  pur- 
diase  of  goods,  and  O.  G.  Van  Kirk  having 
paid  all  the  checks  and  clerk  hire,  and  hav- 
ing booght  goods  tipon  the  faith  of  his  being 
a  partner  of  said  G.  C.  Van  Klrk  &  Co.,  the 
Nmthwestem  Hardware  Company,  and  con- 
sequently the  appellees,  its  receivers,  are  es- 
topped from  denying  that  he  was  such  a 
partner.  It  may  be  that  these  creditors  may 
hereafter  establish  an  equity  which  will  pro- 
tect them,  but  on  July  6th,  five  days  prior, 
to  the  oxif  ession  of  the  judgment  in  question,' 
this  merchandise,  together  with  other  prop- 
erty of  the  company,  passed  Into  the  custody 


of  the  appellees,  who  had  been  appointed  re- 
ceivers. Having  dome  so,  such  possession  will 
not  be  Interfered  with  by  a  judgment  con- 
fessed In  a  differoit  court  and  execution  is- 
sued therecm.  In  Bobinson  v.  Bailway  Co., 
66  Pa.  St  162.  it  is  said  by  Mr.  Justice  Ag- 
new:  "It  [the  property]  was  in  gremio  legis, 
in  legal  custody,  and  to  permit  It  to  be  le^ed 
and  sold  undw  the  process  of  the  court  of 
common  pleas  would  at  once  raise  a  conflict 
of  jurisdiction,  and  interfere  with  the  right 
of  the  receiver  of  the  supreme  court  to  man- 
age the  property  under  his  appointment  If 
the  property  mi^t  be  taken  piecemeal  from 
the  custody  of  the  receiver,  the  remedy  of  the 
creditors  under  the  mortgage  would  become 
WM-thless,  or  at  least  greatly  imperiled. 
Ample  authority  has  been  cited  by  the  de- 
fendants In  error.  If  a  creditor  believes  that 
the  property  was  not  legally  mortgaged,  or 
for  any  good  reason  should  not  pass  into  the 
bands  of  the  receiver,  his  duty  Is  to  apply 
to  the  court  having  appointed  the  receiver,  to 
ask  its  discharge  out  of  custody,  in  order  that 
he  may  proceed  against  it  For  these  rea-. 
sons  we  think  the  court  below  was  right  In 
setting  aside  the  levy  and  execution."  What- 
ever equities,  therefore,  the  appellant  trustee 
for  these  credit(H:s  may  have,  they  can  be 
worked, out  In  the  court  ^pointing  the  re- 
ceivers, and  the  learned  judge  very  properly 
added  to  bis  decree:  "This  decree  to  be 
without  prejudice  to  their  right  to  apply  to 
said  court  for  the  enforcement  of  any  legal 
or  equitable  rights  which  they,  or  either  of 
them,  may  have  against  said  property."  De- 
cree afllrmed,  at  costs  of  appellants. 


(159  Fa.  St  US) 

In  re  PBNNET'S  ESTATE. 

Appeal    of    SMITH. 

(Supreme  Court  of  Pennsylvania.    Dec  30, 

1893.) 

CONSTROCTION    OV  Will.— DlBTRIBDTlON. 

Under  a  will  directing  distribution  "share 
and  Share  alike,"  to  a  Sister,  one  share;  to 
a  stepdaughter,  one  share;  and  to  "each" 
nephew  and  niece  then  living,  one  sluire,— each 
niece  and  nephew  take  an  equal  share  with  the 
sister  and  stepdaughter. 

Appeal  from  orphans'  court,  Allegheny 
county. 

To  an  order  of  partial  distribution  under' 
the  will  of  Thomas  Penney,  deceased,  John 
P.  Penney  filed  exceptions,  and  from  a  de- 
cree sustaining  the  exceptions  Olive  J.  Smith 
appeals.    Affirmed. 

Thomas  Penney  died  on  the  18th  day  of 
June,  1881,  seised  of  a  large  amount  of  real 
estate  and  considerable  personal  property. 
An  his  brothers  and  sisters  were  dead,  ex- 
cept his  sister  Martha  J.  Houghton,  who  is 
stlU  hvlng.  He  left,  to  survive  him,  a  num- 
ber of  nephews  and  nieces,  the  children  of 
his  deceased  brothers  and  sisters,  and  a 
stepdaughter,  Olive  J.  Smith.  By  the  sixth 
paragraph  of  his  will  he  devises  as  follows: 
"I  will  that  all  other  real  estate  or  property 
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I  may  hare  at  the  time  of  my  death  shall 
be  conTerted  into  cash,  and  that  the  balance 
that  shall  remain  of  my  estate  after  paying 
the  above-named  legacies  and  funeral  ex- 
penses and  for  a  tombstone  or  a  monument 
shall  be  distributed,  share  and  share  alike, 
to  the  following  persons,  if  they  are  living 
at  the  time  of  my  death,  namely:  To  my 
sister  Martha  J.  Houghton,  one  share;  and 
to  my  stepdaughter,  Olive  J.  Smith,  one 
share;  and  to  each  of  my  nephews  and  nieces 
then  living,  one  share."  The  executors  hav- 
ing filed  the  first  and  partial  account  in  said 
estate,  showing  a  sum  of  $19,456.97  for  dis- 
tribution, the  question  as  to  bow  the  residue 
left  after  payment  of  debts  and  legacies  was 
to  be  distributed  under  the  terms  of  said  will 
came  up  for  adjudication.  The  court,  after 
distributing  .to  legacies  and  debts,  decreed 
that  the  residue  should  be  divided  into  three 
parts,  and  distributed,  one-third  to  Martha  J. 
Houghton,  one-third  to  Olive  J.  Smith,  and 
one-third  to  the  nephews  and  nieces,  by 
names,  of  the  decedent  John  P.  Penney, 
one  of  the  nephews,  filed  exceptions  to  the 
decree  of  distribution,  averring  that  the  court 
erred  in  distributing  the  residuary  estate  of 
said  decedent  to  Martha  J.  Houghton  and 
Olive  J.  Smith,  each  one-third,  and  the  other 
third  equally  among  the  nephews  and  nieces, 
alleging  that,  under  the  terms  of  the  will, 
the  said  residuary  estate  should  be  divided 
among  said  Martha  J.  Houghton,  Olive  J. 
Smith,  and  the  nephews  and  nieces  of  said 
decedent  per  capita,  in  equal  shares.  Upon 
bearing,  the  court  sustained  the  exceptions, 
and  made  a  decree  of  distribution  dividing 
said  residuary  estate  among  Martha  J. 
Houghton,  Olive  J.  Smith,  and  the  nephews 
and  nieces  of  said  decedent  per  capita.  Olive 
J.  Smith,  believing  that  the  decree  of  dis- 
tribution as  originally  made  was  correct,  and 
that  the  decree  should  have  been  made  per 
stirpes,  and  not  per  capita,  appealed  from 
the  decree  of  the  orphans'  court 

James  Fitzsimmons  and  L.  K.  Porter,  for 
appellant     George  B.  Shaw,  for  appellee. 

MITCHELL,  J.  The  words  of  the  will 
are,  "shall  be  distributed,  share  and  share 
alike,  to  the  following  persons,  if  tb^  are 
living  at  the  time  of  my  death,  nam^:  To 
my  sister  M.,  one  share;  and  to  my  step- 
daughter, O.,  one  lAare."  So  far  the  indi- 
cation clearly  Is  of  a  distribution  per  capita. 
The  other  distributees  In  the  testator's  mind 
were  his  nephews  and  nieces.  Had  he  men- 
tioned them  as  a  class,  "nephews  and  nieces 
then  living,  one  share,"  he  would  undoubt- 
edly have  changed  the  presumption  to  be 
drawn  up  to  this  point,  and  have  indicated 
a  division  per  stirpes.  But  as  if  to  av<dd 
tbls  very  result,  he  inserts  the  dominant 
word  "each;"  and  makes  the  bequest,  "and 
to  each  of  my  nephews  and  nieces  then 
living,  one  share."  The  grammatical  mean- 
ing of  tbls  dauBe  of  the  sentence  does  not 


admit  of  question.  The  word  "each"  sepa- 
rates the  doss  into  individuals,  and  Is  equiva- 
lent to  the  detailed  enumeration:  "to  A., 
one  share;  to  B.,  one  shore;  to  C,  one 
share;"  etc.,— for  which  It  was  a  compen- 
dious summary.  As  well  said  by  the  learned' 
court  below,  had  the  testator,  after  'direct- 
ing distribution,  share  and  share  alike,  to 
the  following  persons,  then  "designated  all 
of  the  legatees  by  name,  there  would  be  no 
room  for  doubt  that  he  Intended  a  per  capita 
distribution."  But  by  the  use  of  the  word 
"each"  be  did.  In  effect,  designate  them  all 
individually,  as  plainly  as  if  he  had  Inserted 
their  several  names.  This  being  the  dear 
grammatical  effect  of  his  words,  it  must 
prevail,  unless  there  is  apparent  elsewhere 
In  the  will  a  different  Intent.  This  we  do 
not  find.  The  appellant  seeks  to  show  such 
Intent  by  showing  a  difference  in  the  classi- 
fication of  the  beneficiaries  with  reference 
to  the  time  of  distribution,  that  to  tiie  sister 
and  stepdaughter  being  directed,  "if  they 
are  living  at  the  time  of  my  death,"  while 
that  to  the  nephews  and  nieces  is  to  those 
"then  living,"  which  appellant  argues  means 
living  at  the  time  of  distribution,  after  pay- 
ment of  prior  legacies,  funeral  expenses,  etc. 
This  construction  would  hardly  afford  soffl- 
dent  evidence  of  a  different  intent,  on  which 
to  set  aside  the  plain  meaning  of  the  other 
words;  but  in  fact,  it  cannot  be  sustained. 
The  whole  distribution  in  this  clause  of  the 
will  is  to  be  "after  paying  the  above-named 
legacies  and  funeral  expenses,"  etc,  and  it 
is  to  be  "to  the  following  persons,  if  they 
ore  living  at  the  time  of  my  death,  namely," 
the  sister,  the  stepdaughter,  and  the  nephews 
and  nieces.  They  are  all  classed  together, 
to  be  living  at  the  time  of  testator's  death. 
and  the  additional  phrase,  in  regard  to  "each 
of  my  nephews  and  nieces  then  living,  one 
share,"  so  far  from  indicating  that  they 
are  to  take  as  a  class,  emphasizes  their 
separate  and  individual  character  by  the 
stipulation  tliat  each  one  who  is  to  take 
shall  be  then  living. 

The  cases  cited  by  appellant  do  not  afford 
us  much  light  Precedents  in  construing  the 
language  of  wlUs,  except  as  to  technical  or 
quasi  technical  phrases  in  the  creation  of 
trusts,  or  the  limitation  of  estates,  wher« 
they  tend  to  become  rules  of  property,  are 
of  little  value.  The  same  words  may  be 
used  by  different  testators,  and  yet,  in  their 
context  or  their  connection  with  other  parts, 
they  may  have  widely  different  meanings. 
Wills,  like  contracts,  must  be  read  accord- 
ing to  the  Intent  of  their  makers,  and  rules 
of  construction  are  useful  only  as  olds  to 
the  ascertatament  of  the  actual  meaning. 
When  that  is  dear,  no  rale  or  method  of 
construction  can  be  permitted  to  override 
It  A  few  words,  however,  may  be  said  in 
refeqence  to  the  cases  dted.  Mlnter's  Ap- 
peal, 40  Pa.  St  111,  is  really  in  favor  of 
the  appellee;  for,  though  a  distribution, 
"share  and  diare  alike,  among  the  children 
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of  A.  and  the  children  of  M.  and  to  my 
Bister  B.."  and  "that  said  B.  and  the  chU- 
dren  of  my  said  brothers  A.  and  M.  shall 
have  the  residue  of  my  estate,  share  and 
share  alike,"  was  held  to  mean  a  division 
per  stirpes.  It  was  on  the  ground  that  the 
two  phrases,  being  somewhat  conflicting,  left 
the  intent  In  doubt,  and  therefore  weight 
was  given  to  the  rule  of  the  statute  of  dis- 
tributions, and  the  court  added,  significantly 
for  our  case:  "If  he  meant  that  fils  nephews 
should  be  each  equal  to  his  sisters,  the 
word  'each'  would  have  made  his  meaning 
clear."  In  Baskln's  Appeal,  3  Pa.  St  304, 
testator  directed  his  estate  to  be  "equally 
divided  betwe«i  all  the  heirs,"  and  the  court 
held  this  to  mean  per  stirpes,  because  the 
testator  had  In  mind  the  intestate  laws,  for 
the  ascertainment  of  the  persons  to  take, 
and  it  would  therefore  be  presumed  that  the 
quantum  of  each  was  to  be  ascertained  in 
the  same  way.  In  Young's  Appeal,  83  Pa. 
St.  S9,  a  direction  that  an  estate,  after  his 
wife's  death,  "be  equally  divided  between 
her  relations '  and  mine,"  and  in  Osburn's 
Appeal,  104  Pa.  St  637,  the  remainder  "to 
be  equally  divided  between  the  heirs  of  the 
said  Henrietta  *  •  •  and  the  said  Harry, 
eadi  to  share  and  share  alike,"  w^e  held 
to  mean  a  distribution  by  classes,  ui>on  the 
ground  that  such  was  the  testator's  intent; 
and,  in  reaching  that  view,  weight  was  given 
by  the  court  to  the  use  of  the  word  "be- 
tween," which  grammatically  suggests  two 
objects  only.  We  do  not  find  anything  in 
any  of  these  cases  that  changes  the  view 
we  have  taken  of  the  natural  and  proper 
meaning  of  the  will  under  present  consider- 
ation. Decree  affirmed,  at  costs  of  appel- 
lant 
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JACKSON  V.  PITTSBURO,  A.  A;  M.  TRAC- 
TION CO. 

(Supreme  Court  of  Pennsylvania.    Dec.  30,  ' 
1893.) 

COKTRIBDTOKT  NeOLIOKKCB— IN8TBD0T10H8— VeB- 
DICT  BT  DraECTION. 

1.  Where  material  qnestions  of  fact  are 
presented  by  the  testimony,  it  is  proper  to  re- 
tnae  to  direct  a  verdict 

2.  Where,  in  an  action  for  personal  in- 
juries, caused  by  defendant's  negligence,  the 
only  qnestions  relate  to  plaintiff's  contriba- 
tory  negligence,  and  the  amount  of  damaKes, 
it  any,  and  the  instructions  as  to  contributory 
negligence  are  in  the  language  of  defendant's 
points,  and  so  framed  as  to  meet  every  phase 
of  the  testimony,  defendant  has  no  cause  for 
complaint. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  P.  H.  Collier, .  Judge. 

Action  by  R.  T.  Jackson  against  the  Pitts- 
burg, Allegheny  &  Manchester  Traction  Com- 
pany to  recover  damages  for  personal  in- 
juries received  in  a  collision  with  defend- 
ant's street  car  while  attempting  to  drive 
across  Its  tracks,  and  caused  by  defendant's 
negligence.  From  a  Judgment  entered  on  the 
V.28A.no.3— 17 


verdict  of  a  Jury  In  favor  of  plaintiff,  defend- 
ant appeals.    Affirmed. 

A.  M.  Neeper,  for  appellant  J.  B.  ft  B. 
O.  Ferguson,  tar  appellee. 

STERRETT,  C.  J.  One  of  the  specifica- 
tions of  error  is  the  refusal  of  the  coiurt  to 
direct  a  verdict  for  defendant;  the  other  is  to 
part  of  the  charge.  The  latter  may  be  dis- 
missed with  the  remark  that  In  charging  as 
therein  recited,  the  learned  trial  Judge  was 
fully  warranted  by  the  testimony.  As  to  the 
former.  It  appears  that  material-  questions  of 
fact,  clearly  for  the  consideration  of  the  Jury, 
were  presented  by  the  testimony,  and  hence 
submission  of  the  same  to  the  Jury  was  not 
only  proper,  but  necessary.  To  have  with- 
drawn the  case  from  their  iwnslderation,  as 
requested  by  defendant  would  have  been 
manifest  error.  The  instructions  accompany- 
ing the  submission  of  said  questions  were 
quite  as  favorable  to  the  company  as  It  could 
reasonably  ask.  Nearly  all  of  them  were  In 
the  very  language  of  its  first  six  points  for 
charge,  each  of  which  was  affirmed  without 
qualification. 

While  the  questions  of  negligence  and  con- 
tributory negligence  were  both  Involved  in 
the  issue.  It  was  practically  conceded  that 
plaindfTs  injury  was  caused  by  the  compa- 
ny's negligence  In  recklessly  running  its  car 
at  a  dangerously  high  rate  of  speed.  This 
was  so  conclusively  shown  by  the  testimony 
adduced  on  behalf  of  the  plaintitr  that  the 
Jury  could  not  have  found  otherwise  without 
discrediting  his  witnesses.  Moreover,  the  de- 
fendant virtually  admitted  the  correctness  of 
plalntifF's  contention  in  that  regard  by  put- 
ting in  evidence  his  statement  in  this  case, 
particularly  that  part  which  reads  as  fol- 
lows: "Nevertheless,  the  defendant  company, 
its  duty  wholly  disregarding,  so  carelessly 
and  negligently  operated  Its  said  cars  that 
the  plalntifF  heretofore,  to  wit  on  the  16th 
day  of  May,  1892,  while  driving  bis  wagon 
with  due  and  ordinary  care  and  prudence 
across  the  tracks  of  said  company  on  Federal 
street  to  wit  at  the  comer  of  Federal  and 
Isabella  streets,  in  the  dty  of  Allegheny, 
•  •  •  was  run  down  by  one  of  the  cars  of 
said  defendant  company  running  over  the 
said  defendant  company's  west-bound  track 
on  Federal  street  which  said  car  was  being 
run  at  a  rapid  and  reckless  rate  of  speed,  to 
wit  at  the  rate  of  20  miles  an  hour.  •  •  • 
That  no  notice  was  given  of  the  approach  of 
said  car,  the  bell  not  being  rung  until  said 
car  was  almost  ux>on  said  plalntlft"  This, 
as  stated  by  cotmsel,  was  "for  the  purpose 
of  showing  that  the  plalntitC  had  fuU  notice 
of  the  rapid  rate  of  si>eed  at  which  the  car 
was  run,  and  for  the  further  purpose  of 
showing  that  before  the  car  reached  him  the 
gong  was  sounded."  The  right  of  defendant 
company  to  thus  prove  its  own  gross  negli- 
gence for  the  purpose  of  showing  the  danger 
to  which  plaintiff  exposed  himself  in  attempt- 
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Intr  to  enn  orar  into  Igabella  street,  etc 
mturt  be  conceded;  but  at  the  same  time, 
plaintiff  wa«  clearly  entitled  to  the  benefit  of 
the  admitted  or  proved  facts,  so  tar  as  they 
have  any  bearing  on  the  question  of  defend- 
ant's ne^lgence.  It  Is  evident  from  what 
has  been  said  that  the  only  practically  open 
qnestions  in  the  case  were  those  relating  to 
the  alleged  contrlbatory  negligence  of  the 
plaintiff  and  the  amount  of  damages  to 
which  he  was  entitled,  if  any.  Both  of  these 
were  questions  of  fact  exclusively  for  the 
consideration  of  the  Jury,  and  to  them  they 
were  fairly  submitted,  with  full  and  adequate 
instructions,  quite  as  favorable  to  the  defend- 
ant company  as  It  could  ask.  As  to  the  ques- 
tion of  contributory  negligence,  the  Instruc- 
tions were  In  the  very  language  of  the  de- 
fendant's second  to  sixth  {mints,  inclusive; 
and  these  points  are  so  framed  as  to  meet 
every  phase  of  the  testimony  bearing  on  that 
question.  The  verdict  and  Judgment  are  so 
clearly  In  harmony  with  the  law  and  the  evi- 
dence that  the  defendant  had  no  reason  to 
be  dissatisfied  with  any  of  the  rulings  of 
the  court  below.  Further  discussion  of  the 
case  Is  unnecessary.  The  principles  of  law 
lnv(4ved  are  so  familiar  that  citation  of  au- 
thorities Is  not  required.   Judgment  affirmed. 


(in  Pa.  St.  IK) 

ROBINSON  V,  FLOYD  et  aL 
Aweal  of  SCOTT  et  al. 

(Snpreme  Court  of  Pennsylvania.    Dec.  30, 
1893.) 
Faktubbship— RsTiRtno  Pabtnbr  —Notice— Lia- 
BII.ITT  fob  Bubsbqdent  Imdebtednbss  op  Firm 
—  Death  or  Fabtneb  —  Effect  —  Statute  of 

LiKITATIOira. 

1.  Partners  of  a  banking  firm,  who  sell 
their  Interest  and  withdraw  from  the  firm,  can- 
not, by  a  mere  pul>lication  of  notice  of  such 
withdrawal  In  a  newspaper,  relieve  tbeniBelves 
from  liability  for  subsequent  deposits  by  one 
who  was  a  regular  depositor  for  many  years 
prior  to  snch  withdrawal:  bat  a  partner  who 
save  actnal  personal  notice  to  such  depositor 
of  his  withdrawal,  within  three  months  there- 
after, is  not  liable  for  such  sabseqnent  indebt- 
edness. 

2.  Payments  made  by  the  bank  to  snch 
depositor  after  snch  withdrawal  will  be  applied 
first  in  discharge  of  snch  snbseqaeut  indebted- 
ness. 

3.  If  a  partner  save  actnal  notice  to  the 
depositor  of  nis  withdrawal,  an  action  brought 
by  the  latter  against  all  the  partners,  more 
than  six  years  after  such  notice,  to  recover  de- 
posits dne  him  at  the  time  of  such  withdrawal, 
is  barred  as  to  snch  partner  by  the  statute  oi 
limitations. 

4.  Under  the  partnership  agreement,  the 
partnership  was  not  to  be  dissolved  by  the 
death  or  withdrawal  of  a  member,  and  could 
be  dissolved  only  by  a  majority  vote  at  a 
meeting  called  for  that  purpose;  and,  if  one 
withdrew  by  a  sale  of  his  interest,  there  was 
no  authority  given  the  remaining  partners  to 
make  any  promise,  or  any  payment  equivalent 
to  a  promise,  to  a  creditor.  Beld,  that  payment 
of  intwest  by  the  bank  every  six  months  after 
tlie  withdrawal  of  snch  partner,  to  the  de- 
positor, on  deposits  due  him  at  the  time  of  the 
withdrawal,  aid  not  stop  the  running  of  the 
statutaw 


5.  Since  by  the  partnership  agreement  the 
partnnvhip  could  be  dissolved  only  by  a  ma- 
jority vote  of  the  members,  the  liability  of  re- 
tiring partners  who  gave  no  notice  of  with- 
drawal, for  either  existing  or  subsequent  in- 
debtedness to  a  depositor,  was  in  no  way  affect- 
ed by  the  death  of  some  of  the  membras  aftpr 
their  withdrawal,  and  more  than  nine  jeav.-, 
before  such  action  was  brought.  Thompson, 
J.,  dissenting. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  J.  W.  F.  White,  Judge. 

Assumpsit  by  Samuel  M.  Robinson  against 
William  Floyd,  Thomas  Floyd,  James  W. 
Arrott,  Charles  Arbuthnot,  C.  L.  Rose,  Jame^ 
Bovard,  Thomas  il.  Marshall,  Graham  Scott 
H.  J.  Murdoch,  Edward  House,  Joseph  Wal- 
ton, Archibald  Wallace,  Lewis  Peterson,  Jr., 
and  C.  F.  Klopfer,  as  partners  under  the  firm 
name  of  the  American  Bank.  Judgment  tor 
plaintiff  for  want  of  sufficient  affidavits  of 
defense.  Defendants  Scott,  Murdoch,  Klop- 
fer, and  House,  Wilson  S.  Arbuthnot  and 
another,  as  executors  of  defendant  Arbuth- 
not, and  J.  S.  Wallace  and  another,  as  exe- 
cutors of  defendant  Wallace,  appeal  Re- 
versed as  to  defendant  Wallace,  and  afOrmed 
as  to  the  others. 

Negley  &  Millar,  J.  M.  Swearingen,  J.  S. 
Ferguson,  Geo.  B.  Shaw,  Miller  &  McBride, 
and  Gea  C.  Wilson,  for  appellants.  O.  A 
Jenks  and  C.  P.  Robins<m,  for  appdiee. 

DEAN,  J.  The  American  Bank  was  a 
partnership,  of  which  appellants  were  mem- 
bers, organized  April  6,  1SS8,  In  a  banking 
and  brokerage  business  in  Pittsburgti,  Pa. 
The  capital,  by  the  partnership  articles,  was 
$200,000,  divided  Into  2,000  shares  of  $100 
each.  This  was  all  paid  up,  and  certificates 
of  the  amounts  subscribed  and  paid  by  each 
partner  delivered.  The  business  was  trans- 
acted by  a  president,  cashier,  and  a  board  of 
directors,  who  were  elected  annually.  While 
the  methods  and  forms  of  business  adopted 
were  those  of  a  Joint  stock  company  or  a 
corporation  aggregate,  stUl  the  members,  not- 
withstanding this,  were  well  aware  of  their 
responsibilities  as  partners,  as  is  shown  by 
the  first  of  the  written  stipulations  of  their 
partnership  articles,  which  Is  as  fc^ows: 
"And  whereas,  the  stockholders  will  be  in- 
dividually bound  for  all  liabilities  of  the 
company,  and  are  therefore  deeply  inter- 
ested in  the  character,  credit,  and  responsi- 
bility of  each  other,  it  is  especially  agreed 
upon  that  no  person  or  persons  under  a  legal 
disability  or  restriction  of  personal  responsi- 
bility, such  as  married  or  sin^e  women, 
minors,  and  those  acting  in  a  representaUve 
capacity,  shall  be  eligible  to  bold  stock,  or  to 
become  or  remain  members,  of  said  company, 
nor  shall  any  one  not  fully  pecuniarily  re- 
sponsible be  eligible  to  become  a  member,  or, 
being  a  member,  to  remain  sa"  John  Floyd 
was  the  first  president,  and  was  continued  In 
office  untU  his  death,  October  2,  1881.  Then 
another  president,  William  Floyd,  was  ap- 
pointed to  the  vacancy,  and  tlie  bank  con- 
tinued business,  without  interruption,  down 
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to  the  25th  of  Novemba:,  1887,  when,  be- 
cause of  insolvency,  It  went  Into  the  hands  of 
a  receiver.  Of  these  appellants,  Graham 
Scott,  10  shares;  0.  P.  Klopfer,  30  shares;  0. 
Arbnthnot,  SO  shares;  Archibald  Wallace,  50 
shares, — were  original  subscribers  to  the  ar- 
ticles of  association.  Edward  House  and  H. 
J.  Murdoch  apparently  acquired  their  shares 
att&e  the  bank  had  commenced  business,  for 
their  names  do  not  appear  among  the  orig- 
inal subscribers.  Scott  sold  his  shares  to 
John  Floyd,  the  president,  6th  November, 
1878;  Klopfer  sold  his  to  John  I.  House,  Feb- 
ruary 16,  1876;  Arbuthnot  his,  to  J.  H.  Sew- 
ell,  4th  June,  1875;  Wallace  first  sold  20  of 
his  to  John  Shipton,  then  remaining  30  to 
John  Floyd,  August  30,  1879;  House  sold  his 
to  John  I.  House  on  the  19th  of  September, 
1879;  Murdoch  sold  his.  In  1880,  to  President 
Floyd.  Each  of  them,  after  the  sale,  ceased 
all  connection  with  the  business  of  the  banlc 
as  partners.  As  has  been  noticed,  the  presi- 
dent, John  Floyd,  probably  the  owner  of  the 
hirgest  interest  in  the  bank,  subscribing  first 
tot  250  shares,  and  afterwards  purchasing 
others,  died  October  2,  1881.  Others  of  the 
original  subscribers  had  ■  died  before  him. 
John  L  House  died  January  8,  1879.  Samuel 
M.  Robinson,  the  appellee,  commenced  de- 
positing in  the  bank  15th  September,  1870, 
and  continued  depositing  and  checking  out 
until  the  bank  faUed,  in  November,  1887.  By 
an  agreement  he  flxst  was  to  receive  6  per 
cent  Interest  on  all  deposits  left  for  six 
months;  this  continued  nntil  June,  1875, 
when  the  rate  of  Interest  was  reduced  to  5 
per  cent;  this  ran  until  April  1,  1877,  when 
the  rate  of  Interest  was  reduced  to  3  per 
cent:  and  so  on  to  the  end.  The  interest,  at 
the  rates  agreed  npon,  was  regularly  paid 
him  every  six  months  up  to  the  date  of  the 
failure  of  the  bank,  when  his  balance'  was 
$21,000.  He  had  drawn  out  by  check,  after 
sale  by  Arbnthnot  and  Klopfer  of  their  shares, 
$12,441.45.  The  receiver  has  paid  him,  in 
distribuUon  of  the  assets,  $6,892.73.  After 
the  sale  by  Wallace  of  his  shares,  Robinson 
deposited  $5,530.  On  the  18th  of  September, 
1891,  almost  four  years  after  the  insolvency 
of  the  bank,  the  appellee  brought  suit  against 
these  appellants,  and  those  joined  with  them 
as  partners,  for  the  recovery  of  the  balance 
yet  unpaid,— $16,369.74.  As  will  be  noticed, 
in  the  suit  brought  in  the  common  pleas  there 
are  fourteen  defendants.  Judgment  for  want 
of  a  sufficient  affidavit  of  defense  was  enter- 
ed against  all  of  them,  but  only  six— Scott, 
Murdoch,  Klopfer,  Arbuthnot,  Wallace,  and 
House— prosecute  this  appeal.  The  facts 
tending  to  create  liability  as  partners  are  not 
precisely  the  same  as  to  all  of  defendants. 
The  affidavit  of  defense  by  Scott  admits  (1) 
the  formation  of  the  partnership,  the  sub- 
scription and  payment  of  the  capital,  and  his 
membership  Interest  to  the  amount  of  10 
shares.  (2)  Avers  that  he  sold  his  stock,  by 
pmd  with  the  consent  of  the  president  and  di- 
rectors, 6th  November,  1878;  that  the  same 


was  transferred  on  the  books  of  the  com- 
pany, and  thereaft^  his  connection  with  the 
bank  as  a  partner  wholly  ceased.  (3)  That  dur- 
ing his  connection  with  the  bank  he  had  not 
held  any  office  therein,  and  had  no  share  in 
the  management  of  Its  business.  (4)  That  he 
had  no  acquaintance  with  Robinson,  the 
plaintiff,  nor  any  knowledge  that  he  was  a 
depositor.  (5)  That  after  plaintiff  had  made 
deposits,  and  after  deponent  ceased  to  be  a 
member  of  the  firm,  several  of  the  partners, 
at  different  dates,  died,  which  deaths  worked 
a  dissolution  of  partnership;  that  this  was 
well  known  to  plaintiff,  yet  he  permitted  set- 
tlements and  distribution  of  the  decedents'  es- 
tates without  presentation  of  his  demand, 
and  now,  nine  years  having  elapsed  since  the 
deaths  aforesaid,  he  and  the  other  surviving 
partners  have  suffered  irreparable  damage. 
(6)  That  by  reason  of  plaintiff's  laches  he  is 
now  estopped  from  maintaining  his  action, 
and,  further,  not  having  brought  suit  within 
six  years  from  the  time  his  right  of  action 
accrued,  he  is  barred  by  the  statute  of  limita- 
tions. In  these  particulars  the  other  affi- 
davits set  up,  In  substance,  the  same  defense. 
Arbuthnot,  Klopfer,  and  House,  howevra*, 
further  allege  that  they  gave  notice  of  their 
withdrawal  at  or  about  the  time  of  it,  by 
publication  in  Pittsburgh  newspapers.  Wal- 
lace alleges,  he  gave  personal  notice  of  his 
withdrawal  to  this  plaintiff  within  three 
months  of  the  sale  of  his  stocls,  August  30, 
1879. 

Taking  the  averments  in  these  affidavits, 
and  those  not  denied  in  plaintiff's  state- 
ment, to  be  the  truth,  the  American  Bank 
was,  so  far  as  concerned  creditors,  noth- 
ing but  a  partnership  composed  of  many 
individuals,  among  them  these  appellants. 
From  time  to  time,  some  of  them  sold  their 
stock  and  withdrew.  At  the  time  of  the 
withdrawal  of  these  appellants,  and  for 
years  before,  this  plaintiff  was  a  depositor. 
The  partnership,  wbpn  they  retired,  owed  to 
him  a  large  amotmt  of  money.  He  could  at 
that  time,  and  within  six  years  thereafter, 
without  question,  have  maintained  this  ac- 
tion for  the  indebtedness  then  existing.  But 
by  subsequent  deposits  the  debt  Increased. 
What  is  their  liability  with  reference  to  this 
increase?  If  plaintiff's  contract  relations 
with  the  bank  had  commenced'  after  they 
had  ceased  to  be  members  of  the  partn^- 
ship,  and  they  had  given  notice  of  their  with- 
drawal, they  are  not  answerable  for  the  sub- 
sequent indebtedness  of  the  partnership,  and 
publication  in  the  newspapers  of  their  with- 
drawal would  have  been  sufficient  notice  to 
him.  In  Watkinson  v.  Bank,  4  Whart.  482, 
it  is  said:  "The  question  presents  itself  in 
this  case,  what  is  sufficient  notice  of  the  dis- 
solution of  a  partnership,  so  as  to  discharge 
a  partner  from  debts  subsequently  contract- 
ed In  the  name  of  the  firm  without  his  par- 
ticipation or  assent?  The  rule  seems  to  be 
that  notice  of  the  dissolution  of  partnership, 
given  In  the  newspaper  printed  is  the  city 
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or  county  where  the  partnership  business  Is 
carried  on,  Is  of  Itself  notice  to  all  persons 
who  have  had  no  previous  dealings  with  the 
partnership,  but,  as  to  persons  who  hare  had 
sucb  previous  dealing  with  the  partnership. 
It  Is  not  sufficient."  In  the  50  years  that 
have  passed  since  that  decision,  that  rule  has 
been  Invariably  applied  in  this  class  of  cases. 
So,  as  to  the  averments  of  Scott,  Klopfer, 
and  House,  of  notice  by  publication  in  a 
newspaper.  It  cannot  avail  as  a  defense  here 
against  subsequent  partnership  Indebtedness, 
for  this  plaintiff  had  been  a  depositor  from 
almost  the  organization  of  the  bank.  As  to 
Wallace,  who  alleges  that  he  gave  actual 
personal  notice  to  the  plaintiff  of  his  with- 
drawal, within  three  months  after  August 
30,  1870,  If  that  be  established  by  proper 
proof,  his  liability  for  any  increase  of  Indebt- 
edness after  that  date  was  gone.  We  can- 
not ascertain,  from  the  statement  of  claim 
and  admissions  in  the  affidavit,  what  was 
the  exact  indebtedness  at  that  time.  Appel- 
lee's counsel.  In  his  argument,  undertakes  to 
establish,  from  the  copies  of  books  and  other 
evidence,  that  there  was  no  substantial 
change  after  that  in  the  total  of  the  indebt- 
edness; that,  although  plaintiff  made  de- 
posits afterwards,  the  checks  paid  about 
equaled  the  amount  of  such  deposits,  and 
must  be  charged  against  them,  thus  leaving 
the  debt  about  the  same  as  when  Wallace 
withdrew.  If  It  be  the  fact  that  there  was, 
by  the  subsequent  dealings,  no  change  in  the 
amount  of  the  indebtedness,  then  the  fact 
of  payments  having  been  made  on  Robin- 
son's checks  would  not  lessen  Wallace's  lia- 
bility when  he  withdrew.  The  new  indebt- 
edness having  been  Incurred  by  the  partner- 
ship when  Wallace  was  not  a  member  of  It, 
payments  made,  covering  the  same  period, 
would  be  applied  In  discharge  of  such  new 
Indebtedness.  Christy  v.  Sill,  (Stockdale  v. 
Maglom,)  131  Pa.  St  492,  19  Atl.  205,  and 
the  authorities  therein  cited,  we  think,  clear- 
ly rule  this  point  in  favor  of  plaintiff. 
Whether  the  indebtedness  continued  the 
same  Is  a  question  of  fact,  incapable  of  cer- 
tain determination  from  this  record.  The 
Inferences  drawn  in  the  argument  by  counsel 
for  appellee  may  be  correct.  We  cannot  say, 
however,  they  are  Indisputably  warranted 
from  the  averments  In  plalntltT's  statement, 
and  the  admissions  and  averments  in  the 
Wallace  affidavit  But,  in  the  view  we  take 
of  this  case.  If  there  was  actual  notice,  and 
defendants  persist  In  thehr  plea  of  the  statute 
of  limitations,  this  question  is  immaterial. 
The  case  must  go  to  the  Jury  on  the  ques- 
tion of  actual  notice;  and  this,  without  re- 
gard to  the  plea  of  the  statute.  If,  then, 
the  Jury  should  find  the  fact  of  actual  no- 
tice, the  statute  would  avail,  so  far  as  con- 
cerns Wallace,  to  defeat  a  recovery;  If  they 
should  find  there  was  not  actual  notice,  Wal- 
lace's case  would  stand  on  no  better  ground 
than  the  othors.  The  question  of  actual  no- 
tice was  not  presMit  In  the  case  of  Camp- 


bell T.  Floyd,  153  Pa.  St  84,  23  Atl.  1033, 
and  the  cases  argued  with  and  ruled  by  that 
opinion,  all  of  which  arose  out  of  this  same 
partnership.  Wallace  swears  that  when  he 
sold  his  stock,  he  gave  actual  personal  no- 
tice to  this  plaintiff,  and  thereafter  had  no 
further  connection  with  the  bank,  and  no 
one  was  authorized  to  act  for  him  with  re- 
spect to  this  business.  In  his  denial  of  au- 
thority to  the  remaining  partners  to  act  for 
him,  he  Is  corroborated  by  the  agreement  or 
articles  of  copartnership.  His  withdrawal 
did  not  effect  the  dissolution  of  the  partner- 
ship, with  all  the  legal  consequences  which 
generally  follow  such  an  eyent  in  business 
partnerships.  It  was  not  a  cessation  of  busi- 
ness and  dissolution  by  consent  of  all  the 
members,  or  dissolution  by  the  expiration  of 
the  term  fixed  In  the  articles,  or  a  dissolu- 
tion such  as  finally  did  take  place,  when  the 
receiver  was  appointed.  In  either  of  these 
cases,  active  management  is  continued  be- 
yond  the  date  of  dissolution  only  for  one  pur- 
pose—winding up  the  business;  that  is,  real- 
izing on  assets,  the  collection  of  debts  due 
the  partnership,  and  the  payment  of  debts 
owing  by  it  It  was  not  Intended  the  with- 
drawal or  death  of  a  member  should  operate 
as  a  dissolution  in  fact  So  far  as  they 
could,  by  agreement,  give  It  a  perpetual  ex- 
istence, that  was  intended.  Notice  these 
stipulations  in  the  articles:  "The  company 
reserves  the  right,  for  any  cause  whatever, 
to  dissolve  Its  connection  with  any  one  or 
more  of  Its  members  by  a  resolution  of  the 
board  to  that  effect;  and  no  member  or 
members,  short  of  a  majority  of  the  votes  at 
a  meeting  called  for  that  purpose,  shall  have 
power  to  dissolve  the  company,  or  cause  i 
dissolution  or  winding  up  of  its  affairs  ' 
Then  follow  most  minute  details  of  a 
method  of  compensating  any  party  who 
wishes  to  sell  his  stock  and  withdraw,  or 
who  has  been  "exscinded"  from  membership, 
and  then  this  stipulation:  "And  it  Is  dis- 
tinctly understood,  and  fully  agreed  upon, 
that  no  party  or  parties  shall  be  able  to 
effect  a  dissolution  of  the  company  by  any 
proceedings  at  law  or  equity,  but  the  mode 
or  manner  of  any  change  in  the  parties  or 
their  Interests  shall  be  accomplished  as  here- 
inbefore provided;"  that  Is,  by  a  majority  of 
the  members  at  a  meeting  called  for  that 
purpose.  Then  it  was  provided,  in  case  of 
the  death  of  a  stockholder,  his  heir  or  legal 
representative,  with  the  consent  of  the  board, 
could  become  a  member.  As  between  them- 
selves, by  their  agreement,  there  could  be 
no  "dissolution,"  in  the  usual  sense  of  that 
term,  except  by  a  majority  vote  at  a  meet- 
ing called  for  that  purpose;  the  partnership 
never  was  to  cease  business  and  be  wound 
up  in  any  other  way.  As  the  agreement 
expresses  it,  a  partner  might,  by  resolution 
of  the  board,  be  "exscinded,"— that  Is,  cut 
off,— or  he  might,  by  consent  of  the  partner- 
ship, dispose  of  his  Interest  and  withdraw, 
or  he  might  die;  but  in  neither  case  was  this 
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to  affect  the  continued  life  of  the  partner- 
ship. Therefore,  the  distinction  which  the 
law  makes  between  the  powers  of  liquidat- 
ing partners  and  surviving  partners  only  to 
a  limited  extent  is  applicable  here,  for  the 
remaining  partners  were  to  immediately  set- 
tle up  nothing  with  any  of  the  creditors; 
otherwise,  the  payment  of  depositors  would 
have  closed  the  bank  every  time  a  member 
sold  out  his  interest  or  died.  -  In  fact,  under 
the  agreement,  although  the  financial  respon- 
sibility of  the  partnership  could  be  changed, 
the  withdrawal  of  a  member  in  no  way  im- 
pahred  its  paid-up  capital.  He  did  not  draw 
bis  share  of  this  out  of  the  bank  when  he 
sold.  He  got  bis  money  from  the  buyer, 
who  took  his  place  as  a  member  of  the  part- 
nership. 

Assuming,  then,  as  a  fact,  which  la  dis- 
puted by  plaintiff,  that  Wallace  gave  him 
personal  notice  that  he  had  sold  out  and 
withdrawn,  what  knowledge  is  necessary  to 
be  imputed  to  Robinson  from  the  fact  of 
notice?  It  is  not  disputed  by  appellants 
that  Robinson,  from  time  to  time,  knew  he 
could  make  no  assertion  of  liability  against 
Wallace  for  subsequent  deposits,  and  for  the 
exlBtlng  liability  his  demand  must  be  pre- 
ferred within  six  years,  unless  the  statute 
was  tolled.  This  suit  was  not  brought  for 
more  than  nine  years  after  the  right  of  ac- 
tion accrued,  and  the  statute  Is  pleaded  in 
the  affidavit  To  this  plaintifT  replies  Inter- 
est was  paid  afterwards  on  the  balance, 
every  six  months,  by  the  partnership,  and 
this  tolled  the  statute  of  limitations.  But 
then  plaintiff  is  met  by  this  fact:  As  be- 
tween partn»«,  by  their  articles,  if  one  with- 
drew by  a  sale  of  his  interest,  there  was 
no  authority,  either  express  or  implied,  to 
the  remaining  partners,  to  make  any  prom- 
ise, or  any  payment  equivalent  to  a  promise, 
to  a  creditor.  He  (the  partner)  Iiad  no  fur- 
ther Interest  in  the  assets  or  business  of 
the  company;  he  could  not  call  on  them  to 
account,  nor  they  on  him  for  contribution. 
Robinson  knew,  when  he  commenced  his  de- 
posits, the  bank  was  a  partnership.  Prior 
to  the  notice,  Wallace's  liability  depended 
on  the  fact  of  his  being  a  partner,  and  not 
on  Robinson's  knowledge  of  the  fact;  but, 
when  he  got  the  notice,  he  knew,  as  a  fact, 
Wallace  had  been  one,  had  sold  out, 
and  was  no  longer  a  partner.  He  knew, 
too,  that  there  was  no  dissolution  in  fact, 
but  only  a  severance  of  Wallace's  connec- 
tion as  a  member.  He  knew  the  bank  con- 
tinued In  business  for  years  afterwards, 
for  he  continued  to  do  business  with  it  just 
as  before,  with  no  change  in  the  accounts, 
and  no  indication  of  a  deshre  on  the  part 
of  either  depositor  or  bank  to  settle  up  and 
xmy  the  old  accounts,  or  to  transfer  them  to 
a  new  partnership.  He  knew,  as  well  as 
fbe  bank  did,  it  was  not  liquidating  accounts. 
He  probably  would  not  have  permitted  tiis 
money  to  remain  for  years  with  the  liquidat- 


ing partners  of  a  dissolved  partqership,  nor 
have  deposited  more  money  with  them.  If 
he  was  notified  by  Wallace  of  the  sale  of 
his  interest,  the  necessary,  reasonable  infer- 
ence Is  he  knew  Wallace  had  no  further  in- 
terest in  the  old  assets  any  more  than  In 
the  new  business;  that  he  would  confer  on 
his  copartners  no  authority  to  acknowledge 
and  promise  to  pay  an  old  debt,  for,  as  be- 
tween the  partners,  he  owed  none.  He 
knew,  from  the  notice,  that  from  that  time 
Wallace  disclaimed  all  liability  for  either  old 
debts  or  new  ones.  If  he  intended  then  to 
stand  on  bis  legal  right  as  against  Wallace, 
he  should,  by  legal  method,— by  suit  within 
six  years,— have  enforced  it  On  the  excep- 
tional facts  presented  in  this  case,  it  seems  to 
us  the  conclusion  must  follow,  that  if  the  no- 
tice were  given,  then  the  plaintiff  knew  there 
was  no  authority  in  the  remaining  partners 
to  toll  the  statute,  and,  as  he  brought  no 
suit  within  the  six  years,  as  against  Wallace 
he  cannot  recover. 

As  to  the  other  five  appellants,  three  of 
them  allege  they  gave  notice  by  publication 
of  the  sale  of  their  respective  interests.  As 
already  seen,  such  notice  was  not  stifflcient 
to  relieve  them  from  liability.  As  to  the 
two  others,  notice  of  any  kind  is  not  alleged. 
But  as  to  all  of  them  it  is  alleged  that  the 
deaths  of  John  Floyd,  October  2,  1881,  and 
of  others,  worked  a  dissolution  of  the  part- 
nersliip  by  operation  of  law;  that  death  ipso 
facto  dissolved  the  partnership.  It  may  be 
conceded  this  worked  a  change  in  the  part- 
nership so  far  as  concerned  its  personality, 
and  the  law  presumes  notice  of  the  fact  of 
death  to  plaintiff.  Bnt  this.  In  the  face  of 
this  agreement  in  no  way  affected  the  lia- 
bility of  the  surviving  members,,  for  by  their 
agreement  It  was  not  to  affect  the  partner- 
ship, and,  as  to  existing  creditors  without 
notice,  all  were  surviving  or  continuing  part- 
nets,  without  regard  to  the  fact  of  with- 
drawal. Death  the  law  presumes  equivalent 
to  actual  notice.  Thereafter  the  creditor 
could  not  bold  the  deceased  partner's  estate 
answerable  for  new  indebtedness,  nor,  ex- 
cept within  the  statutory  period,  for  the  old. 
Bat  these  appellants  neither  died  nor  gave 
actual  notice  of  the  severance  of  their  rela- 
tions with  the  partnership.  Nor  was  pre- 
sumptive notice  to  the  creditor,  of  the  sev- 
erance of  one  partner's  connection  by  death, 
any  notice  to  him  that  some  of  the  living 
ones  had  withdrawn.  As  between  them  and 
this  creditor,  they  continued  to  be  partners, 
and  are  therefore  answerable  for  all  business 
transactions  of  the  firm  during  their  actual 
and  presumptive  membership. 

The  questions  here  raised  by  appellants, 
and  now  decided,  were  not  directly  passed  on 
in  Campbell  v.  Floyd,  supra,  because  they 
were  not  necessary  to  a  decision  of  the  cause. 
There  was  no  positive  averment  of  actual 
personal  notice  to  the  creditor  by  the  retir- 
ing partner  of  the  sale  of  his  partnership 
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Interest;  nor  was  the  dispute  between  the 
representatives  of  a  deceased  partner  and  a 
creditor,  In  which  case  notice  of  the  sevo'- 
ance  of  the  deceased  partner's  connection 
with  the  firm  would  hare  been  presumed. 
As  to  those  retiring  without  notice,  they 
were  held,  as  to  past  indebtedness,  to  be 
sureties  for  the  partnership,  which  assumed 
payment  of  the  common  obligation.  This 
was  the  most  favorable  view  which  could 
have  been  taken  of  the  case  for  defendants 
on  the  facts  in  that  issue,  and  in  that  view 
the  decision  was  against  them.  Tliat  Judg- 
ment was  right,  but  it  seems  to  us  a  more 
-clearly  defined  ground,  sustained  by  a  long 
line  of  well-considered  decisions,  from  Wat- 
klnson  v.  Bank,  supra,  down  to  Clark  v. 
Fletcher,  96  Pa.  St  416,  Is  that  upon  which 
we  base  the  present  Judgment 

The  argument  of  the  learned  counsel  for  ap- 
pellants as  to  the  intolerable  Iiardshlp  to  retir- 
ing partners  in  holding  them  up  to  such  a 
measure  of  liability,  and  that  no  partner,  un- 
der such  a  rule,  can  retire  with  safety  without 
a  cessation  of,  and  a  complete  winding  up 
of,  the  business,  we  have  fully  considered. 
It  does  not  seem  to  us  that  their  inference 
of  hardship  is  warranted  by  the  facts  in 
this  case,  or  by  the  law  applicable  to  the 
facts.  In  partnerships  other  than  banking. 
It  has  always  been  understood  that,  In  case 
of  a  retiring  partner  with  the  assumption  of 
existing  Indebtedness  by  the  new  firm,  actual 
notice  must  be  given  to  all  creditors  of  the 
old  firm  of  the  change,  if  the  retiring  part- 
ner wishes  to  clear  himself  of  continued 
liability.  The  perils  attending  a  banking  co- 
partnership, such  as  this,  may  be— doubtless 
are— greater  than  in  any  kinds  of  business. 
There  is  probably  more  risk  incident  to  the 
care  of  other  people's  money  than  of  one's 
own;  but  this  is  no  reason  for  relaxing  well- 
.  established  rules  of  law  for  the  protectl<»i 
of'  the  public.  In  the  case  before  us,  a  co- 
partnership was  formed  by  many  individuals 
for  profit  In  the  minds  of  a  large  part  of 
the  public,  a  voluntary  banking  partnership, 
with  individual  responsibility,  is.  safer  than 
one  where  the  members  are  associated  as  a 
corporation.  Not  seldom  the  partnership 
holds  out  to  the  public,  as  an  inducement 
to  favor,  this  Individual  liability.  On  the 
faith  of  It  the  depositor  Intrusts  the  part- 
nership with  his  money.  He  does  this,  not 
only  on  the  faith  of  the  paid-up  capital,  but 
also.  It  may  be  assumed,  on  the  good  char- 
acter, business  capacity,  and  individual 
wealth  of  the  copartners.  He  has  all  these 
as  security  for  the  repayment  of  his  money. 
It  may  be  considerable  inconvenience  to  the 
retiring  partner,  but  it  is  certainly  no  great 
hardship,  to  bold  that  he  shall  give  actual 
notice  of  withdrawal  to  all  who  have  trusted 
the  partnership  because  of  his  connection 
with  it;  otherwise,  he  shall  remain  answer- 
able to  those  who  have  a  right  to  believe 
him  still  a  member.    On  such  notice  of  with- 


drawal, the  creditor.  If  be  sees  proper,  can 
also  withdraw.  If  the  partner  does  not  give 
such  notice,  then,  as  he  was  there  when 
confidence  was  reposed,  he  must  be  there 
when  the  money  is  wanted  by  the  creditor. 
For  those  who  desire  to  do  a  banking  busi- 
ness, which  invites  the  custody  of  other  peo- 
ple's money,  yet  do  not  wish  to  subject  them- 
selves to  a  greater  responsibility  than  equals 
their  contribution  to  the  paid-up  capital,  the 
corporation  laws  of  the  United  States  and 
of  this  commonwealth  furnish  every  facility. 
The  Judgment  as  to  Archibald  Wallace  is 
reversed,  one-sixth  the  costs  to  abide  the 
event,  and  as  to  him  a  procedendo  is  award- 
ed. As  to  the  other  appellants,  the  Judg- 
ment is  affirmed. 

THOMPSON,  J.,  (dissenting.)  The  appel- 
lants, in  their  affidavits  of  defense,  invoke 
the  protection  of  the  statute  of  limitations. 
The  dormant  nature  and  character  of  the 
demand  fully  warranted  them  in  seeking  to 
secure  from  it  the  repose  contemplated  by 
the  statute.  This  suit  was  brought  by  ap- 
pellee against  appellants,  as  partners  doing 
business  as  the  American  Bank,  for  the  re- 
covery of  money  received  by  the  bank  from 
time  to  time,  commencing  in  1870,  and  upon 
which  interest  first  at  6  per  cent.,  8ul>8e- 
quently  at  6  per  cent,  and  finally  at  3  per 
cent,  was  paid.  The  partnership,  organized 
to  conduct  a  banking  and  brokerage  business, 
was  formed  by  articles  of  assodaticm,  in 
which  it  was  provided  that  shares  of  stock 
were  to  be  issued,  each  share  to  be  entitled 
to  one  vote;  that  transfers  of  shares  were 
to  be  made  with  the  consent  of  the  board  of 
directors;  and  that  withdrawals  were  to  be 
permitted  upon  valuation.  From  the  char- 
acter of  the  partnership,  each  sale  of  stock, 
and  the  transfer  of  the  same  to  the  vendee, 
vrith  the  consent  of  the  board  of  directors, 
practically  operated  to  create,  in  each  In- 
stance, a  new  partnership.  The  new  firm, 
with  its  new  members  thus  created,  became 
liable  for  its  debts,  while  the  old  firm  con- 
tinued liable  for  its  indebtedness.  The  death 
of  a  member  dissolved  the  partnership,  and 
upon  such  dissolution,  although  some  of  the 
partners  then  created  a  new  partnership  to 
carry  on  the  business,  the  members  of  the 
old  firm  were  liable  only  for  the  existing 
debts  of  such  firm,  and  not  for  those  of  the 
new  firm.  Appellants,  who  bad  been  share- 
holders, sold  their  Shares  upon  the  follow- 
ing dates,  and  to  the  following  persons,  viz.: 
Charles  Arbuthnot,  50  shares  to  J.  H.  Sewell, 
a  stockholder,  June  4,  1875;  O.  F.  Klopfer, 
30  shares  to  John  I.  House,  a  stockholder. 
February  16,  1876;  Edward  House  to  John 
L  House,  September  19,  1876;  Archibald 
Wallace,  20  shares  to  John  Floyd,  president 
and  stockholder,  August  30,  1879;  Graham 
Scott  10  shares  to  said  John  Floyd,  Novem- 
ber 6,  1878;  H.  J.  Murdoch,  10  shares  to 
said  John  Floyd,  in  1880.   Thus,  at  these  re- 
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spectire  dates,  these  appellants  severed  their 
partnership  relations,  and  their  vendees  be- 
came the  new  partners.  John  Floyd,  the 
largest  stockholder,  died  October  2,  1881.  In 
1887  the  bank  became  Insolvent,  and  In  1891 
this  salt  was  brought  The  death  of  John 
Floyd,  In  1881,  dissolved  the  partnership, 
and  Its  members  became  then  liable  for  Its 
debts.  That  was  the  punctum  temporls  when 
the  statute  of  limitations  began  to  run.  Aft- 
er It  thus  began  to  run,  a  partner  could  not, 
by  a  promise,  take  the  claim  ont  of  the  stat- 
ute. By  the  dissolution  the  authority  to  do 
so  ceased.  Even  conceding  that  those  wlth- 
.  drawing  had  not  relieved  themselves,  as  to 
existing  customers  of  the  bank,  by  a  proper 
notice,  yet  the  death  of  Floyd  caused  a  dis- 
solution, and  certainly,  as  to  those  who  had 
previously  withdrawn,  the  statute  then  be- 
gan to  ran,  for  they  never  became  partners 
In  the  new  firm  that  continued  the  business 
of  the  old.  In  Reppert  v.  Colvln,  48  Pa.  St 
252,  it  is  said  by  Mr.  Justice  Read:  "The 
law  Is  well  settled  that,  after  dissolution  of 
a  partnership,  the  partners  cease  to  have 
any  power  to  make  a  contract  In  any  way 
binding  on  each  other.  The  dissolution  puts 
an  end  to  the  authority,  and  operates  as  a 
revocation  of  all 'power  to  create  new  con- 
tracts. Of  coarse,  a  new  promise,  of  which 
the  original  debt  Is  only  the  consideration, 
by  a  partner  after  the  dissolution  of  the  co- 
partnership, wUl  not  take  the  debt  out  of  the 
statute  of  limitations,  so  as  to  make  the  co- 
partners liable."  It  will  be  conceded  that 
the  statute  bar  can  only  be  removed  by  one 
who  has  authority  to  do  so,  and  that,  when 
a  partner  is  authorized  to  liquidate,  be  Is 
clothed  with  such  authority.  A  partner  who 
takes  the  assets  of  his  firm  for  the  purpose 
of  liquidating  may,  without  doubt  make 
an  acknowledgment  or  an  express  promise 
which  would  take  a  debt  out  of  the  statute. 
This  springs  from  the  duty  he  has  assumed 
with  regard  to  the  assets,  and  their  appli- 
cation to  the  payment  of  the  debts  of  the 
firm.  In  Wilson  v.  Waugh,  101  Pa.  St  237, 
it  Is  said  by  Mr.  Justice  Oreen:  "In  Levy 
v.  Cadet,  17  Sa:g.  &  R.  126,  and  in  many  cases 
since,  it  was  held  that  after  dissolution  of 
a  partnership,  one  partner  cannot  by  his 
acknowledgment  revive  a  partnership  debt 
so  as  to  deprive  the  other  partner  of  the  bene- 
fit of  the  act  of  limitations.  It  is  also  true, 
however,  that  this  rale  is  subject  to  the  ex- 
ception that  one  who  Is  a  liquidating  part- 
ner may,  after  dissolution,  bind  his  former 
partner  by  either  an  acknowledgment  or  an 
express  promise  to  pay,  so  as  to  take  the 
debt  out  of  the  statute." 

When,  therefore,  the  death  of  John  Floyd 
caused  a  dissolution  of  the  firm,  imless  the 
surviving  partners  were  made  liquidating 
partners,  the  statute  bar  continued.  While 
the  appointment  of  a  liquidating  partner 
need  not  be  express  or  specific,  it  may  be 
inferred  from  acts  done  in  liquidation  with 
the  consent  or  the  knowledge  of  the  form» 


members.  The  anthorlty  to  act  as  liquidat- 
ing partner  must,  however,  spring  from  ex- 
pircss  authorization  or  an  implied  assent 
When  so  established,  its  purpose  Is  to  wind 
up  the  affairs  of  the  firm.  In  the  present 
case  there  is  nothing  to  warrant  the  conclu- 
sion that  the  appellants  had  any  knowledge 
of,  or  in  any  manner  assented  to,  the  ap- 
pointment of  any  liquidating  partners. 
When  John  Floyd  died,  In  1881,  three  of 
the  appellants,  for  a  period  exceeding  five 
years,  had  ceased  to  have  any  connection 
with  the  partnership,  and  had  given  notice 
by  publication  of  their  withdrawal,  and  one 
for  a  period  of  two  years,  who  had  given 
appellee  personal  notice  of  his  withdrawal, 
and  the  others  for  over  one  year.  They 
have  not  In  any  manner  or  form,  directly 
or  Indirectly,  given  any  authority  to  their 
former  partners  to  act  as  liquidating  part- 
ners, and  have  not  expressly  or  impliedly 
assented  to  any  liquidation  by  them.  When 
he  died,  liquidation  of  the  dissolved  firm 
was  not  nndertakeu.  While  he  had  a  large 
estate,  amounting  to  $250,000,  which  has 
been  since  distributed,  no  suggestion  appears 
to  have  been  made  In  regard  to  any  liqui- 
dation. The  firm  succeeding  that  dissolved 
by  the  death  of  Floyd  carried  on  the  bank- 
ing and  brokerage  business,  and  in  no  man- 
ner acted  as  liquidating  partners  of  the  dis- 
solved firm.  Whatever  liability  may  have 
existed  In  regard  to  appellee's  claim  against 
the  old  firm.  Instead  of  a  liquidation  there 
was,  as  to  the  succeeding  firm,  a  clear  and  dis- 
tinct novation.  The  articles  of  agreement,  so 
far  from  changing  the  law  of  the  case,  only 
make  It  more  emphatic.  The  agreement  Is 
meant  to  prevent  liquidation,  and  provide 
for  a  continuance  of  the  business  without 
a  break,  so  far  as  customers  are  concerned. 
As  to  the  rights  of  the  partners  into:  se 
it  binds  them,  so  far  as  an  agreement  can, 
not  to  bring  about  a  dissolution  except  In 
the  way  specified,  but  It  has  no  such  pro- 
vision as  to  death.  In  such  event,  the  agree- 
ment says,  "the  heir  or  legal  representatives 
may,  by  consent  of  the  board,  become  a 
member."  Without  such  consent  he  is  not 
a  member,  and  with  it  he  becomes,  by 
vhrtue  of  It,  only  a  member,  not  of  the  old 
firm,  bat  of  the  new.  It  is  manifest  that 
the  appellee  so  understood  it,  because  he 
received  interest'  from  such  new  firm, 
and  claimed  a  dividend  fl-om  the  proceeds 
of  its  assets.  One  of  the  afiSdavits  of 
defense  avers  a  novation,  for  it  states 
"that,  not  only  did  the  plaintiff  contlnae 
to  transact  business  with  this  bank  tar 
a  period  of  eleven  years  after  said  affiant 
had  sold  all  his  Interest  therdn,  bat,  as 
your  affiant  is  advised  and  believes,  and 
expects  to  be  able  to  prove  on  the  trial 
of  this  case,  he  did  this  with  a  fuU  knowl- 
edge of  the  fact  that  this  affiant  had  sold 
and  transferred  his  interest  in  said  bank, 
as  hereinbefore  stated;  and,  after  having 
said  knowledge,  the  said  plaintiff  agreed  to  - 
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leave  his  mon^  yrltb  the  new  partnenihlp, 
*  *  *  and  that  the  said  new  partner- 
ship actua31y  paid  to  the  plaintiff,  at 
various  times  and  dates  after  September 
19,  1876,  for  the  use  by  said  new  partner- 
ship of  said  money,  Interest  at  the  rate  of 
three  per  centum  per  annum;  and  even 
down  as  late  as  October,  18S7,  the  plaintiff 
oontlnued  bis  loan  of  said  money  to  the 
new  partnership,  upon  the  same  terms,  and 
at  the  same  rate  of  interest,  as  he  had 
loaned  the  money  at  and  after  September 
19,  1876,  to  the  said  new  partnership."  The 
fact  that  the  firm  composed  of  persons  who 
had  been  members  of  the  old  firm  might 
eventually  pay  this  Indebtedness  Is  no  foun- 
dation for  the  conclusion  that  the  partners 
in  such  firm  were  acting.  In  regard  to  It, 
as  liquidating  partners  of  the  old  firm.  They 
were  not  appointed  as  such,  and  their  ac- 
tion as  liquidating  partners  In  regard  to  this 
Indebtedness  was  not  known  or  assented  to. 
The  members  of  the  new  firm  themselves, 
it  seems,  had  no  knowledge  of  It,  and  It 
Is  without  question  that  the  other  ollegM 
partners  of  the  old  firm  (the  appellants) 
never  had  any  knowledge  or  suspicion  of 
it  If  they  did  not  assent  to  the  appoint- 
ment of  liquidating  partners,  clearly,  as  to 
them,  none  were  appointed,  and  therefore 
there  was  no  authority  to  remove  the  stat- 
ute bar.  Statutes  of  limitation  are  statutes 
of  repose,  and,  while  there  may  exist  a 
natural  prejudice  against  a  resort  to  them, 
they  are  justly  regarded  as  wise  laws,  in- 
tended to  defeat  dormant  and  stale  demands, 
which  time  has  stamped  with  suspicion  and 
doubt.  They  impose  no  hardships,  because 
they  exact  a  moderate  degree  of  diligence 
In  the  enforcement  of  Just  and  legal  claims. 
The  claim  in  the  present  case  properly  comes 
within  their  Intendment  For  several  years 
prior  to  1881,  appellants  ceased  to  be  part- 
ners, and  In  that  year  the  partnership  it- 
self was  dissolved.  No  liquidation  took 
place,  and  no  claim  was  made  against  the 
estate  of  John  Floyd,  who  was  the  owner 
of  one-half  of  the  stock,  and  none  made 
against  apx>ellantB  until  1891,  10  years  after 
the  dissolution,  and  from  11  to  16  years 
after  they  had  ceased  to  be  partners.  Ap- 
pellee, In  the  mean  time,  received  Interest 
ftom  the  new  firm  up  to  1887,  the  date  of 
its  failure,  and  doubtless  was  In  utter  ig- 
norance of  any  claim  against  them.  The 
claim,  in  my  opinion,  has  no  substantial 
merit  to  support  it  and  the  statute  should 
bar  a  recovery,  because,  in  the  absence  of 
liquidation,  the  partners  could  not  remove 
that  bar,  and  because  the  affidavits  of  de- 
fense contain  sufficient  averments  denying 
the  appointment  of  liquidating  partners  with 
power  to  do  so,  and  their  appointment  Is 
thus  a  question  of  fact  which  should  be 
sent  to  a  Jury,  and  be  determined  by  it  I 
am  therefore  of  the  opinion  that  this  Judg- 
ment should  be  reversed,  and  a  procedendo 
awarded. 


BECHTOLD  et  al.  v.  BBAD  et  aL 
(Court  of  Chancery  of  New  Jersey.    Aug.  l(i, 

1893.) 
ExBOCTORS  —  Settlemekt  and  AOCOnNTIJtO — Al." 

UiWASCE  OF  CIIEDIT8 — fiviDENCB. 

1.  An  executor  who  has  boasht  in  testa- 
tor's lands  at  a  sheriff's  sale  thereof,  and  who 
afterwards  conveys  such  lands,  is  chargeable 
with  the  parchase  money,  and  Interest  there- 
on from  the  date  of  the  conveyance. 

2.  Executors  who  join  in  execntlng  a  con- 
veyance of  testator's  lands  are  jointly  charge- 
able with  the  proceeds  of  the  sales,  where  it 
does  not  appear  how  much  each  received. 

3.  Where  one  executor  alone  executes  a 
conveyance  of  lands,  and  receives  the  proceeds 
of  the  sale,  it  is  error  to  charge  all  the  exec- 
utors Jointly  with  such  proceeds. 

4.  Where  an  executor  buys  in  testator's 
lands  at  sheriff's  sale,  and  afterwards  recoiv- 
veys  them,  the  amount  which  he  paid  for  lands 
is  not  the  measure  of  his  liability  on  his  ac- 
conntin?  to  the  estate. 

5.  Executors  are  not  chargeable  with  ex- 
penses incurred  by  them  for  work  done  in  the 
interests  of  the  estate. 

6.  On  an  issue  whether  an  executor  should 
be  credited  with  $518  alleged  to  have  been 
paid  to  one  R.  on  account  of  the  estate,  it  ap- 
peared that  on  the  day  that  the  check  for  that 
amount  bore  date,  such  executor  paid  R.  $75, 
for  which  he  had  a  voucher;  that  he  tiad  an 
account  book  in  which  he  posted  all  vouchers 
for  payments  on  account  of  the  estate;  that 
he  had  no  voucher  for  payment  of  the  $518, 
and  that  he  presented  no  claim  for  its  allow- 
ance till  20  years  after  the  check  was  drawn. 
Held,  that  the  master  erred  in  crediting  him 
therewith. 

Bill  by  Henry  Bechtold  and  others  against 
Nathan  S.  Read  and  others  for  an  account- 
ing. Heard  on  exceptions  to  a  master's  re- 
port 

For  facts  not  appearing  in  the  report,  see 
Bechtold  V.  Bead,  22  Ati.  1085. 

The  following  are  the  master's  report  and 
the  exceptions  filed  thereto: 

"In  pursuance  of  an  order  of  this  court  in 
the  above  stated  cause,  made  on  the  11th  day 
of  February,  1892,  by  which  It  was  ordered 
that  It  be  referred  to  Carroll  Bobbins,  one  of 
the  masters  of  this  court  to  take  and  state 
an  account  of  the  executors  tmder  the  last 
wUl  and  testament  of  Samuel  Bechtold,  Jr., 
deceased,  with  tne  devisees  and  legatee^  un- 
der said  will,  of  all  and  singular  the  real 
and  personal  estate  of  the  said  decedent  which 
has  come  to  their  bands,  possession,  or  con- 
trol as  executors,  and  for  all  of  such  estate 
with  which  they  are  by  law  chargeable,  cred- 
iting them  with  so  much  thereof  as  was  ac- 
tually disposed  of  in  the  payments  of  debts 
and  the  proper  and  necessary  expenses  of  the 
settlement  of  the  estate;  and  to  charge  the 
said  Nathan  S.  Bead  with  all  moneys  re- 
ceived by  him  in  cash  or  up<m  the  maturity 
of  any  promissory  notes  taken  and  retained 
by  him  upon  the  sale  of  any  of  the  real  es- 
tate of  said  testator;  and  to  charge  the  said 
Wallace  Llpplncott  with  the  amount  of  mon- 
eys received  by  him  upon  the  maturity  of 

ny  promissory  notes  given  for  the  purchase 
of  any  of  the  real  estate  of  said  testator,  and 
which  notes  came  to  the  Iiands  of  the  said 
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Lipplncott  as  executor  as  aforesaid;  and  to 
report  what  lands  remain  unsold  of  said  de- 
cedent's estate,  and  what  lands  were  con- 
veyed to  said  Lipplncott  at  the  sale  nnder 
the  Barnes  Judgment,  and  In  whose  name 
the  title  to  said  lands  now  Is,  and,  If  any  por- 
tion of  the  satd  lands  be  now  owned  by  bona 
flde  purchasers,  what  portion;  and,  further, 
to  report  what  lands  of  said  decedent's  es- 
tate are  held  by  said  executors,  or  either  of 
them,  or  by  any  persons  for  them,  and  what 
lands  of  said  estate  hare  been  sold  to  bona 
flde  purchasers  for  yaluable  consideration, 
and  what  was  the  consideration  of  such  sales, 
—I,  the  said  Carroll  Bobbins,  do  respectfully 
report  that,  having  duly  notified  the  said  par- 
tics  to  said  suit,  I  was  attended  at  my  office 
in  the  city  of  Trenton  by  Edwin  Bobert 
Walker,  Esquire,  and  William  C.  Mayne,  Es- 
quire, of  counsel  with  the  complainants,  and 
by  the  said  defendant  Wallace  Lipplncott 
and  Charles  E.  Hendrlckson,  t  Esquire,  his 
counsel,  and  by  the  said  defendants  Nathan 
S.  Bead  and  Walter  A.  Barrovrs,  Esquire, 
counsel  for  himself  and  said  Bead,  on  the 
29th  day  of  July,  1892,  and,  by  adjournment 
from  time  to  time,  at  sundry  times  there- 
after; and  that  In  their  presence  I  have  taken 
the  depositions  of  witnesses  produced  before 
me,  which  accompany  this  report  and  make 
a  part  thereof,  and  I  have  considered  of  the 
matters  referred  to  me.  I  have  ascertained 
what  lands  were  conveyed  to  said  executors 
by  Joseph  P.  Burke  by  deed  dated  January 
28,  1870,  and  also  which  of  said  lands  were 
conveyed  by  said  executors,  and  also  those 
of  which  the  legal  title  still  ranains  in  said 
executors,  all  of  which  appears  In  detail  In 
Schedule  A,  hereto  annexed.  And  I  have 
also  ascertained  what  lands  were  conveyed 
by  the  said  executors  to  Alexander  Bhodes 
without  consideration,  and  which  of  said  lots 
were  conveyed  by  him  to  said  Lipplncott,  and 
which  have  been  conveyed  by  said  Lippln- 
cott to  bona  fide  purchasers,  and  also  those 
of  which  the  legal  title  still  remain^  in  said 
Bhodes,  and  those  of  which  the  legal  title 
still  remains  In  said  Lipplncott,  all  of  which 
appears  by  Schedule  B,  annexed  hereto.  And 
I  have  ascertained  what  lands  were  conveyed 
to  said  Lipplncott  under  the  Barnes  judg- 
meat,  as  will  appear  by  Schedule  C,  hereto 
annexed;  and  I  also  find  that  the  said  Lip- 
plncott has  conveyed  the  greater  part  of  said 
lands,  if  not  all,  to  bona  fide  purchasers;  but 
I  am  unable  to  report  what  lands,  If  any,  re- 
main, because  most  of  the  lands  were  de- 
scribed by  lot  numbers  in  the  conveyance 
from  the  sheriff  to  Lipplncott,  and  most  at 
them  were  described  by  metes  and  bounds 
in  the  conveyances  made  by  Lipplncott,  and 
the  evidence  does  not  enable  me  to  make  a 
satisfactory  comparison.  I  have  also  ast%r- 
tolned  what  lots  were  comprised  In  the 
Leach  mortgage,  which  of  them  were  con- 
veyed to  said  Bead,  which  of  them  he  has 
conveyed,  and  which  of  them  he  still  holds 
the  title  to,  as  will  appear  pardcolarly  la 


Schedule  L,  hereto  annexed.  I  have  also 
taken  and  stated  the  accounts  directed  by  the 
said  order  to  be  stated,  and  have  stated  the 
same  In  schedules  hereto  annexed,  which  I 
pray  may  be  considered  as  part  of  this,  my 
report;  and  in  taking  the  said  accoimtn  I 
have  ascertained  the  amount  of  moneys  re- 
ceived by  the  executors  from  the  sale  of  lauds 
conveyed  by  them  prior  to  April  1,  1875,  to 
bona  fide  purchasers,  by  taking  the  considera- 
tions mentioned  in  the  several  deeds  made 
by  the  said  executors  to  the  purchasers,  ex- 
cept In  the  case  of  the  deed  to  Henry  B.  Lew- 
Is,  In  which  case  I  found  the  amount  actually 
received  from  said  sale  to  have  been  thirty 
dollars,  which  was  a  fair  value  for  the  lands 
conveyed  to  said  Lewis,  and  that  the  total 
amount  received  from  said  sales  was  the  clam 
of  four  thousand  and  thirty-six  dollars  and 
fifty  cents,  as  appears  more  fully  by  Schedule 
D,  hereto  annexed,  which  schedule  also  sets 
forth  in  detail  the  dates  of  tue  several  con- 
veyances and  descriptions  of  the  lands  ocm- 
veyed,  the  names  of  the  grantees,  and  the 
places  where  they  are  recorded.  And  I  do 
further  find  and  report  that  the  said  Nathan 
S.  Bead  received  the  proceeds  of  said  sales, 
and  delivered  the  deeds,  in  almost  every  in- 
stance, and  that  said  Lipplncott  received 
from  piurchasers  directly,  and  from  the  said 
Bead  on  account  of  said  sales,  the  sum  of 
fourteen  hundred  and  nineteen  dollars  and 
flfQr  cents,  ($1,419.50,)  and  the  said  Bead  re- 
tained the  balance  of  twentyslx  hundred 
and  seventeen  dollars;  and  I  base  this  find- 
ing on  the  account  filed  by  said  Llppincott 
in  the  orphans'  court  of  Burlington,  accred- 
ited, as  it  is,  by  the  subsequent  action  with 
respect  thereto  of  the  said  Bead  In  the  later 
proceedings  In  said  court  with  respect  to  the 
estate  of  Samuel  Bechtold,  Jr.;  but  I  am  un- 
able, from  the  evidence  produced  before 
me,  to  specify  accurately.  In  more  than  a 
very  few  Instances,  how  much  each  of  said 
executors  received  from  each  of  said  sales 
in  particular,  and  therefore  have  not  attempt- 
ed to  do  so.  And  I  do  fnrthn*  find  and 
report  that  a  part  of  the  said  lands  conveyed 
by  said  executors,  as  particularly  set  forth 
in  said  Schedule  D,  had  been  conveyed  by 
the  said  decedrait  in  his  lifetime,  and  were 
not  a  part  of  his  estate,  to  the  amount  of 
five  hundred  and  seventy-two  dollars  and 
seventy-four  cents,  ($572.74,)  as  will  appear 
more  particularly  by  Schedule  B  hereto  an- 
nexed, which  schedule  also  sets  forth  the 
dates  of  said  conveyances  by  said  Samuel 
Bechtold,  Jr.,  the  grantees,  a  descripUon  of 
the  lands,  and  the  places  where  they  are  re- 
spectively recorded,  and  the  amount  allowed 
in  each  instance  on  account  thereof;  but  I 
am  unable  to  decide  from  the  evidence  before 
me  which  of  said  executors  received  the  con- 
sideration for  the  last-mentioned  lands  when 
c<mveyed,  or  attempted  to  be  conveyed,  by 
the  said  executors.  And  I  do  further  find 
and  report  that  each  of  said  executors,  Lip- 
plncott and  Bead,  received  the  further  sum 
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'  of  two  hundred  dollars  from  tbe  sale  of  lands 
to  O.  J.  Schwalber  on  December  5,  1888. 

"And  in  stating  the  account  of  the  said 
Nathan  S.  Read  individually  with  the  said 
decedent's  estate  I  liave  charged  him  with 
the  said  sum  of  twenty-six  hundred  and  sev- 
enteen doUais  received  and  retained  by  him 
as  part  of  the  proceeds  of  tbe  sale  of  lands 

•  conveyed  by  the  said  executors  as  of  the 
1st  day  of  April,  1875,  and  tbe  further  sum 
of  two  hundred  dollars  received  by  him  from 
the  said  sale  to  Schwalber  on  December  5, 
1888,  with  interest  thereon  from  that  date; 
and  I  liave  credited  him  with  the  sum 
of  three  hundred  and  seventy-one  dollars  and 
thirty-two  cents,  lielng  bis  proportional  part 
of  the  Buid  sum  of  five  hundred  and  seventy- 
two  dollars  and  seventy-four  cents,  allowed 
to  the  executors  for  lands  conveyed  by  them 
which  did  not  belong  to  the  decedent's  estate; 
and  I  have  also  allowed  him  for  all  disburse- 
ments and  allowances  claimed  by  him,  ex- 
cept commission  as  executor  of  the  said  es- 
tate, treating  all  debts  and  credits  prior  to 
April  1,  1875,  as  of  that  date,  and  charging 
IntO'est  on  ttie  balance  then  due  from  that 
time,  and  also  allowing  interest  on  all  dis- 
bursements made  since  April  1,  1876;  and  I 
do  find  and  report  that  the  said  Nathan  B. 
Read  is  Indebted  to  tbe  said  estate,  on  his 
individual  account,  in  the  anm  of  one  thou- 
sand three  hundred  and  seventy-five  dollars, 
—all  of  which  appears  more  at  length 
In  Schedule  F,  hereto  annexed.  And  in 
stating  the  account  of  the  said  Wallace 
Uppincott  individually,  and  jointly  with 
the  other  'executors,  I  have  ascertained 
the  amount  of  disbursemoits  made  by 
him,  and  I  do  find  and  repm*!  that  tbe 
said  Lippincott  has  made  disbursements, 
and  Is  entitled  to  credits  and  allowances,  to 
the  amount  of  eight  thousand  two  hundred 
and  fifty-three  dollars  and  seventy-one  cents, 
(18,253.71,)  which  appears  in  detail  by  Sched- 
ule O  hereto  annexed;  and  in  mailing  such 
statement  1  have  given  said  Lippincott  credit 
for  all  Items  and  allowances  claimed  by  him 
excepting  commissions  and  the  Item  of  Sep- 
tember 12, 1871,  'Judgment,  Jackson,  $160.00,' 
In  his  account  filed  in  the  orphans'  court  of 
Burlington  county  which  1  find  was  a  need- 
less disbursement,  and  not  made  for  the 
benefit  of  tbe  estate.  And  in  further  stating 
the  account  of  the  said  Wollace  Lippincott 
IndividuaUy  with  the  decedent's  estate  1  have 
charged  him  with  tbe  said  sum  of  fourteen 
hundred  and  nineteen  dollars  and  fifty  cents, 
(11,419.60,)  received  by  him  from  the  sale  of 
lands  of  said  estate  as  of  the  1st  day  of 
April,  1876,  and  tbe  further  sum  of  one  hun- 
dred and  nine  dollars  and  eigfaty-five  cents, 
($109.85,)  as  of  the  last-mentioned  date,  as 
the  part  of  the  consideration  received  by  him 
from  the  Schwalber  deed  on  Decembw  6, 
1888;  and  I  have  credited  him  with  the  sum 
of  two  hundred  and  one  dollars  and  forty-two 
cents,  being  bis  proportional  part  of  the  said 
sun  of  five  hundred  and  seventy-two  didlars 


and  seventy-four  c^its,  allowed  to  the  execu- 
tors for  lauds  conveyed  by  them  which  did 
not  belong  to  the  decedent's  estate;  and  I 
have  also  credited  him  with  the  sum  of  thir- 
teen himdred  and  twenty -eight  dollars  and 
ninety-three  cents  on  this  account,  out  of 
tfie  disbursements  made  by  him,  and  con- 
tained in  Schedule  O,  which  balances  the 
said  account;  and  1  do  find  and  report  that 
tbe  said  Wallace  Lippincott  is  not  indebted 
to  tbe  estate  on  bis  individual  account,— 
all  of  which  appears  more  particularly  in 
Schedule  H,  hereto  annexed.  And  1  do  fur- 
ther find  and  report  that  the  said  executors 
are  Jointly  liable  to  the  said  estate  in  the  fur- 
ther sum  of  five  thousand  nine  hundred  and 
ninety-two  dollars  and  forty-eight  cents,  as 
will  more  fully  appear  from  Schedule  I,  here- 
to annexed;  and  in  stating  the  account  of 
tbe  three  executors  Jointly  I  have  charged 
them  with  the  full  amount  of  the  inventory 
filed  by  them,  ($8,525.50,)  and  with  the  value 
of  tbe  lands  conveyed  to  Lippincott  und»  the 
Barnes  Judgment,  which  I  find  to  have  been 
nine  hundred  and  eighty-six  dollars,  which 
values  are  particularly  set  forth  in  Schedule 
C,  hereto  annexed;  and  also  with  the  value 
of  tbe  lands  conveyed  by  them  to  Alexander 
Rhodes,  and  which  are  no  longo:  held  by  said 
Rhodes  or  said  Lippincott,  which  1  find  to 
have  been  three  hundred  and  thirty-three  dol- 
lars and  fifty  cents,  which  values  are  particu- 
larly set  forth  in  Schedule  J,  hereto  anneced; 
and  also  with  the  value  of  the  lands  conveyed 
by  them  to  Charles  Gasklll,  which  I  find 
to  have  beoi  two  hundred  and  f<H:ty-nine  dol- 
lars, which  values  are  particularly  set  forth 
in  Schedule  K,  hereto  annexed;  and  with  tbe 
value  of  the  lots  conveyed  to  Nathan  S. 
Read  under  tbe  foreclosure  of  the  Leach 
mortgage,  which  I  find  to  be  seventeen  hun- 
dred dollars;  and  witb  the  value  of  the  lots 
conveyed  to  Alfred  P.  E.  Taylor,  which  I 
find  to  have  been  twenty  dollars.  And  in  as- 
certaining the  values  of  said  lands  conveyed 
to  Lippincott  imder  the  Barnes  Judgment, 
and  by  the  said  executors  to  Rhodes,  Gasgill, 
and  Taylor,  I  have  taken  tbe  average  of  the 
values  at  times  between  1870  and  1875,  in- 
clnslve,  OS  testifled  to  by  the  different  wit- 
nesses, adding  interest  from  April  1,  1875, 
on  tbe  balance  against  the  executors  at  that 
time;  and  in  the  case  of  tbe  house  and  lot 
where  tbe  decedent  lived,  which  was  conveyed 
to  Lippincott  imder  the  Barnes  Judgment,  1 
have  found  the  value  thereof  to  have  been 
five  hundred  dollars,  and  the  value  of  the 
interest  therein  sold  to  Lippincott  to  have 
been  four  hundred  dollars;  and,  as  to  the 
lands  conveyed  to  Read  imder  the  foreclosure 
of  the  Leach  mortgage,  1  have  taken,  as  the 
value  thereof,  the  price  paid  by  the  said  Read 
to  the  sho-iff  at  the  foreclosure  sale  in  May, 
1889,  which  was  but  a  sbrnl  time  after  the 
executors  parted  with  tbe  said  mortgage. 
And  I  have  credited  the  said  executors  with 
all  disbursements  made  by  the  said  Wallace 
Lippincott  over  and  above  the  part  thereof 
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credited  on  his  Individual  account,  (Schedule 
H,)  and  with  all  the  personalty  Included  In 
said  Inventory,  except  the  bond  and  mortgage 
of  said  Nathan  S.  Read,  as  having  been  taken 
and  sold  on  executions  against  said  decedent; 
and  I  have  also  credited  them  with  the  sum 
of  four  hundred  and  thirty-four  dollars,  as 
the  loss  oc  reduction  from  the  inventory  value 
to  be  allowed  on  said  bond  and  mortgage. 
The  several  schedules  hereinbefore  referred 
to  as  hereto  annexed  and  making  part  of  this 
report  are  marked,  respectively,  from  A  to 
L,  Induslve.  All  of  which  Is  respectfully  sub- 
mitted this  22d  day  of  March,  1893. 

"Carroll  Robblns, 
"Master  In  Chancery  of  N.  J." 

"Now  come  the  above-named  complain- 
ants by  their  counsel,  and  except  and  object 
to  the  master's  report  as  filed  In  the  above 
case,  this  twenty-fourth  day  of  March,  In  the 
year  eighteen  hundred  and  ninety-three. 
First  exception:  For  that  the  master  has 
erred  In  not  certifying  in  said  report  the 
prices  obtained  by  Lippincott  upon  the  re- 
sale of  lots '  obtained  by  Lippincott  under 
what  is  called  in  the  pleadings  the  'Barnes 
Judgment'  Second  exception:  For  that  said 
master  has  erred  in  not  certifying  In  said  re- 
port the  gross  amount  of  moneys  thus  re- 
ceived by  Lippincott  under  the  resale  of  lots 
obtained  by  him  under  the  Barnes  judgment, 
and  charging  Lippincott  in  his  Individual  ac- 
count therewith.  Third  exception: .  For  that 
said  master  has  erred  in  not  charging  the 
said  executors  Jointly  with  the  consideration 
expressed  In  their  deed  to  Henry  R.  Lewis, 
_  as  referred  to  by  said  master  in  Schedule  D, 
'  annexed  to  Ills  report  Fourth  exception: 
For  that  said  master  erred  in  certifying  In 
said  report  that  said  Lippincott  had  made 
disbursements  to  the  amount  of  eighty-two 
hundred  and  fifty-three  doUars  and  seventy- 
one  cents,  as  detailed  In  Schedule  D,  annexed 
to  said  report  Fifth  exception:  For  that 
said  master  erred  in  crediting  Lippincott,  In 
Schedule  G  of  his  report,  with  the  sum  of 
tliirteen  hundred  and  twenty-eight  dollars 
and  ninety-three  cents,  and  in  certifying  In 
said  report  that  said  Lippincott  is  not  in- 
debted to  said  estate  on  liis  Individual  ac- 
connt,  as  set  forth  in  Schedule  H,  annexed 
to  said  report  Sixth  exception:  For  that 
said  master  erred  in  certifying  in  said  re- 
port that  said  executors  are  chargeable  with 
the  value  of  the  lands  conveyed  Xo  Lippin- 
cott unda  the  Barnes  Judgment,  whereas 
the  testimony  shows  that  said  Lippincott  In- 
dividually received  all  the  profits  on  a  resale 
at  said  lands  to  divers  persons,  as  set  forth 
In  the  testimony.  Seventh  exception:  Fw 
that  said  master  erred  In  charging  said  exec- 
ators  in  said  report  with  the  lands  conveyed 
by  them  to  Alexander  Rhodes,  whereas  the 
testimony  shows  that  Lippincott  received  all 
the  profits  on  this  transaction  by  sales  of 
these  lots  to  divers  persons,  as  set  forth  in 
said  testimcmy.    Eighth  exception:   For  ttiat 


said  master  erred  in  reporting  that  the  value 
of  the  lands  obtained  by  Lippincott  under  the 
Barnes  Judgment  was  only  nine  hundred  and 
elghty-slx  dollars,  whereas  the  testimony 
shows  that  Lippincott  received  a  much  larger 
sum  for  the  resale  of  these  said  lots.  Ninth 
exception:  For  that  said  master  erred  in  re- 
porting the  value  of  the  lots  conveyed  by  the 
executors  to  Rhodes  at  three  hundred  and 
thirty-three  dollars  and  fifty  cents,  whereas 
the  testimony  shows  that  Lippincott  received 
a  much  larger  sum  of  money  from  the  re 
sale  of  these  lots,  and  by  reference  to  his 
own  testimony  he  admitted  that  he  received 
over  one  thousand  dollars  therefor.  Tenth 
exception:  For  that  said  master  erred. in  not 
reporting  that  Read  acquired,  under  the  fore- 
closure of  what  Is  called  in  the  pleadings  the 
'Leach  Mortgage,'  the  legal  title  to  518  lots, 
and  that  these  lots,  with  the  exception  of 
thirty-seven,  are  still  in  the  possession  and 
under  the  control  of  said  Read.  Eleventh  ex- 
ception: For  that  said  master  erred  in  not 
'finding  the  value  of  these  thirty-seven  lots 
reconvoyed  by  Read  as  aforesaid,  and  char- 
ging the  same  against  the  said  Read  In  his 
Individual  account  Twelfth  exception:  For 
that  the  said  master  erred  in  reporting  the 
value  of  said  lots  at  seventeen  hundred  dol- 
lars, and  in  not  reporting  a  reconveyance  of 
said  lands  should  be  made  by  said  Read  to 
the  complainants,  or  that  he  held  the  same 
for  the  said  complainants;  said  complainants 
and  exceptants  hereby  praying  the  benefit 
and  advantage  of  amending  the  decree  in 
this  cause  in  this  behalf  if  it  shall  be  neces- 
sary so  to  do.  Thirteenth  exception:  For 
that  the  said  master  ared  In  measuring  the 
values  of  the  lots  conveyed  by  the  executors 
to  Rhodes,  Lewis,  Gasklll,  Taylor,  and  other 
grantees,  as  shown  by  the  testimony,  snl)- 
sequently  reconveyed  to  Read  and  Lippincott 
individually,  as  testified  to  by  the  different 
witnesses,  as  reported  by  said  master  as  be- 
ing the  average  of  the  values  at  the  times 
between  1870  and  1875,  inclusive,  whereas 
said  master  ought  to  have  certified  the  con- 
siderations received  by  said  Read  and  Lip- 
pincott individually,  as  appears  by  their 
deeds  In  evidence.  Fourteenth  exception: 
For  that  the  said  master  erred  in  not  finding 
that  the  109  lots  on  the  plan  of  the  Riverside 
Cottage  Company,  comprised  In  the  mort- 
gage from  Burke  to  decedent  and  alleged  to 
have  been  assigned  by  decedent  to  Read, 
were  merged  by  the  deed  of  Burke  to  the  ex- 
ecntors,  of  which  said  Read  was  one,  and  In 
not  finding  that  said  Read  was  estopped 
from  claiming  title  thereto,  and  that  the 
equitable  title  thereof  is  now  in  the  com- 
plainants. Fifteenth  exception:  For  that  the 
said  master  erred  in  certifying  In  Schedule  F. 
annexed  to  his  report  that  Read  should  be 
charged  with  the  sum  of  twenty-six  hundred 
and  seventeen  dollars,  being  moneys  received 
from  sale  of  lots  of  the  estate  prior  to  April 
1,  1875,  whereas  said  master  ought  to  have 
certified  the  consideration  rec^ved  by  Read, 
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as  recited  in  his  deeds  to  divers  grantees, 
and  charging  him  therewith;  as  also  in  not 
reporting  the  sales  made  by  Read  individu- 
ally, subsequent  to  April  1,  1875,  and  not 
charging  him  in  his  Individual  account  with 
the  proceeds  thereof,  as  recited  in  his  indi- 
vidual deeds  to  divers  grantees.-  Sixteenth 
exception:  For  that  the  said  master  erred  in 
not  charging  said  Read  with  the  interest  on 
the  consideration  recited  In  his  individual 
deeds  from  April  1,  1875.  Seventeenth  ex- 
ception: Pc*  Xh&t  the  said  master  erred  in 
crediting  said  Read  in  his  Individual  account, 
being  Schedule  P,  annexed  to  said  report, 
with  the  following  sums:  $130,  $230,  $110, 
$25,  and  $125.49,— being  expenses  for  search- 
ing the  records,  Incidental  items  In  connec- 
tion with  same,  and  interest  on  same, — 
whereas  said  master  ought  to  have  certified 
that  said  expenses  were  not  for  the  benefit 
of  the  estate,  but  were  incurred  by  Read  tor 
bis  own  ulterior  purposes  in  predicating  in- 
solvency proceedings  in  the  orphans'  court  of 
Burlington  county.  Eighteenth  exception:  For 
that  said  master  erred  in  crediting  the  said 
Llpplncott  In  his  Individual  account,  being 
Schedule  G,  annexed  to  his  said  report,  with 
the  sum  of  $568.19,  and  allowance  of  Interest 
thereon  from  April  1,  1875,  for  cash  paid  to 
Joseph  T.  Rowand,  whereas  said  master 
ought  to  have  certified  that  there  was  no  evi- 
dence before  him  of  any  Indebtedness  to  said 
Rowand  by  the  estate;  and  for  the  same  rea- 
son complainants  except  to  the  items  as  cred- 
its to  said  Llpplncott  in  said  Schedule  G,  as 
follows:  'Samuel  Jones,  $101.50;'  'Post  office, 
$455.'  Nlnete^ith  exception:  For  that  said 
master  erred  in  crediting  said  Llpplncott  In 
his  individual  account,  in  said  Schedule  G, 
with  the  items  ■of  'Judgment,  Newell  Fay  and 
Van  Arsdale,  $1,265,'  and  $1,581  for  the 
same,  whereas  that  said  master  ought  to 
have  certified,  as  appears  from  the  evidence, 
that  said  Judgment  of  Van  Arsdale  was  never 
satisfied  of  record,  and  that  the  Judgment 
of  Newell  Fay,  and  the  Judgment  of  C.  A. 
Polte,  $831.31,  as  credited  said  Llpplncott 
In  said  schedule,  were  one  and  the  same, 
and,  as  appears  by  the  testimony,  no  such 
sums  were  ever  paid  by  said  Llpplncott,  or 
any  other  of  the  executors.  Twentieth  ex- 
ception: For  that  the  said  master  erred  in 
crediting  said  Llpplncott  in  said  schedule 
with  the  Item  of  'EUzabeth  Toy,  $164.45,' 
whereas  said  master  ought  to  have  certified 
that  there  was  no  evidence  of  any  Indebted- 
ness of  the  estate  to  said  Elizabeth  Toy. 
Twenty-First  exception:  For  that  said  mas- 
ter erred  in  allowing  interest  on  these  ex- 
cepted Items  from  April  1,  1875.  Twenty- 
Second  exception:  For  that  the  said  muster 
erred  in  reporting  that  Henry  Bechtold,  one 
of  the  complainants,  and  one  of  the  executors 
of  the  estate  of  Samuel  Bechtold,  Jr.,  de- 
ceased, was  equally  and  Jointly  liable,  as 
set  out  in  Schedule  I,  with  Nathan  S.  Read 
and  Wallace  Llpplncott,  the  other  executes 
of  said  estate,  for  the  sum  of  fifty-nine  hun- 


dred and  ninety-two  dollars  and  forty-eight 
cents,  whereas  said  master  should  have  re- 
ported entire  nonliability  on  the  part  at  the 
said  Henry  Bechtold  for  said  sum,  or  any 
part  thereof,  as  the  said  Henry  Bechtold  was 
not  an  acting  executor  of  said  estate,  and 
never  received  any  of  said  moneys,  or  .any 
part  thereof;  said  complainants  and  ex- 
ceptants hereby  praying  the  benefit  and  ad- 
vantage of  amending  the  decree  In  this  cause 
In  this  behalf,  if  it  shall  be  necessary  so  to 
do.  Twenty-Third  exception:  For  that  the 
said  master  erred  In  crediting  said.  Llpplncott 
in  his  Individual  account,  in  Schedule  G,  with 
the  items  under  date  of  September  12,  1870, 
'Judgment,  Barnes,  $888.29,'  with  allowance 
of  Interest  thereon  from  April  1,  1875,  where- 
as the  said  master  ought  to  have  certified,  as 
appears  trom  the  deed  from  the  sheriff  to 
Llpplncott,  that  he  paid  therefor  the  sum  of 
six  hundred  dollars,  and  that  the  items  of 
fifty  dollars  paid  said  sheriff,  and  Merritt 
forty  dollars,  and  'Hugg,  $45,'  were,  as  ap- 
,  pears  by  the  evidence.  Incurred  by  Llpplncott 
for  his  own  benefit,  in  an  arrangement 
whereby  he  secTU"ed  them  under,  the  Barnes 
Judgment  so  conveyed  to  him  by  the  sheriff, 
and  this  allowance  and  the  costs  of  citation 
for  a  failure  to  file  his  account  was  not  prop- 
erly chargeable  against  the  estate,  on  the 
grounds  that  he  and  the  other  executors  of 
the  estate  were  In  funds  sufiJcient  to  pay  the 
Barnes  Judgment  Twenty-Fourth  exception: 
For  that  the  said  master  erred  in  crediting 
the  said  Read  In  his  Individual  account. 
Schedule  F,  with  the  amount  of  the  widow's 
exemption,  to  wit,  $200,  and  allowance  of  in- 
terest thereon  from  April  1,  1875,  whereas 
said  master  ought  to  have  certified,  as  ap- 
pears from  the  evidence  and  testimony,  that 
the  widow's  exemption  was  allowed  and  set 
apart  for  her  under  the  Newell  Fay  execu- 
tion. Twenty-Fifth  exception:  For  that  the 
«aid  master  erred  in  not  charging  the  said 
Llpplncott  and  Read  in  their  individual  ac- 
counts with  the  proceeds  of  sales  of  the  lands 
conveyed  by  the  executors  to  Babblngton 
and  Hartley,  respectively,  and  subsequently 
reconveyed  by  Babblngton  and  Hartley  to 
Uppincott  and  Catharine  Bechtold,  respec- 
tively, without  consideration,  the  said  Catha- 
rine Becht(dd  subsequently  conveying  them 
to  Mary  A.  Read;  and  in  not  charging  the 
said  Read  and  Llpplncott  with  the  amounts 
recited  in'  their  deeds  to  divers  grantees. 
Twenty-Sixth  exception:  For  that  the  said 
master  erred  In  not  certifying  to  the  court 
the  conveyances  made  by  Llpplncott  of  lots 
acquired  by  him  by,  through,  or  under  the  de- 
cedent; and  in  not  charging  said  Llpplncott 
in  his  individual  account  with  the  proceeds 
thereof,  recited  in  the  deeds  from  said  Lip- 
pincott  to  divers  grantees.  Twenty-Sevent^i 
exception:  For  that  the  master  erred  In  as- 
suming that  the  decree  of  this  honorable 
court  confined  him  in  determining  the  value 
of  said  lands  obtained  by  Read  and  Llppln- 
cott, individually,  by,  through,  or  under  the 
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«state,  to  the  general  valaes,  as  was  detailed 
by  the  witnesses,  that  governed  prior  to  April 
1,  1875,  whereas  It  Is  respectfully  submitted 
that,  these  defendants  Read  and  Llppincott 
baring  acquired  these  lands  by  reason  of 
their  fiduciary  capacity,  and  in  gross  fraud 
of  the  rights  of  the  complainants,  the  rule  of 
equity  that  executors  cannot  make  profit  out 
of  the  estate  would  apply,  and  It  is  respect- 
fully submitted  that  the  decree  of  this  court 
is  in  harmony  with,  this  rule;  but  complain- 
ants especially  pray  that,  i^  said  decree  shall 
appear  in  any  way  to  be  ambiguous  on  this 
point,  they  may  have  leave  to  amend  said  de- 
-cree,  and  that  by  an  order  of  this  court  the  said 
-defendants  Read  and  Llppincott  be  charged 
with  the  proceeds  of  said  sales  of  said  lots, 
aa  recited  In  their  individual  conveyances  to 
their  divers  grantees." 

Wm.  C.  Mayne,  for  exceptants.  Cbos.  B. 
Hendtickson,  for  defendant  Llppincott  Wal- 
ter A.  Barrows,  for  defendant  Read. 

BIRD,  V.  C.  This  case  is  now  before  me 
on  exceptions  to  the  master's  report.  I  think 
the  differences  between  the  parties  in  this 
case  have  been  occasioned  chiefly  by  a  care- 
less expression  In  the  opinion,  or  a  misappli- 
cation of  it  In  the  decree.  This  makes  It 
plain  that,  however  well  taken  the  exceptions 
may  be  to  the  master's  report  upon  matters 
of  principle,  the  master  is  not  to  blame  for 
the  chief  exceptions,  unless  It  be  with  refer- 
ence to  the  $569  item,  for  it  cannot  be  said 
that  upon  two  principal  points  he  has  not 
followed  the  decree  as  it  may  be  fairly  inter- 
preted. To  overcome  this  condition  I  have 
found  it  necessary  to  amend  the  decree  in 
accordance  with  the  views  which  I  Intended 
to  express  in  the  decree,  as  weQ  as  in  my 
opinion.  In  my  judgment,  upon  the  two 
principal  questions  presented  by  the  excep- 
tions, there  is  not  the  slightest  room  for 
-doubt  as  to  what  the  law  is  In  Mew  Jersey. 
Z  think  the  executors  Nathan  S.  Read  and 
Wallace  Llppincott  should  each  be  charged 
with  all  of  the  personal  estate  received  by 
bim,  and  with  all  moneys  received  by  him 
for  lands  sold,  which  had  been  conveyed  to 
them,  or  either  of  them,  directly  or  indirectly, 
and  which  he  afterwards  sold  to  bona  fide 
purchasers  for  a  valuable  consideration;  and 
the  amount  with  which  he  should  be  charged 
is  the  consideration  expressed  In  the  deed, 
unless  it  be  made  to  appear  very  clearly  that 
some  other  sum  was  the  sum  actually  re- 
ceived, and  should  also  be  charged  with  in- 
terest upon  the  sum  so  received,  from  the 
^te  of  such  conveyance.  I  think  the  ex- 
ception to  the  report,  so  far  as  It  charges  the 
executors,  or  either  of  them,  with  the  actual 
price  paid  by  them,  or  either  of  them,  for 
lands  conveyed  to  them,  being  lots  known  as 
the  "Burke  Lots,"  or  lands  conveyed  under 
the  Leach  mortgage  or  under  the  Barnes 
Judgment,  Is  well  taken.  Those  lands,  and 
all  others  so  received  by  them,  whether  from 
sales  made  by  the  sheriff  or  by  any  other  per- 


son, the  title  to  which  they,  or  either  of 
them,  still  holds,  they  hold  in  trust  for  the 
devisees  and  legatees  named  in  the  will  of 
the  testator.  The  master  has  made  a  mis- 
take, in  point  of  law  and  fact.  In  charging  aU 
of  the  executors  with  the  proceeds  of  the  sale 
of  real  estate.  Henry  Becbtold,  one  of  the 
executors,  should  not  have  been  Included  in 
that  charge.  This,  like  the  former  error,  is 
manifestly  chargeable  to  the  phraseology  of 
the  decree.  The  true  principle  upon  which 
the  Read  mortgage  should  have  been  charged 
up  against  the  executors  is  to  charge  those 
who  actually  received  the  $5,000,  and  to 
charge  them  jointly  with  the  $2,400,  less  the 
$280  paid  as  commissions.  This  act  was  the 
Joint  act  of  all  three. 

Passing  from  these  general  observations, 
we  will,  for  the  sake  of  certainty,  look  at 
each  exception,  although  in  doing  so  we  will 
perhaps  indulge  in  more  or  leas  repetition. 
We  trust, 'however,  we  shall  be  understood. 
Looking  at  the  first  exception  In  the  face  of 
the  decree  as  it  now  stands  amended,  there 
can  probably  be  no  reasonable  ground  of  dlsr 
pute  but  that  the  exception  is  well  taken. 
The  tiUe  to  the  lands  which  was  conveyed 
under  the  Barnes  Judgment  was  conveyed  to 
Llppincott.  He  has  sold  said  lands,  or  port 
of  them,  sloce,  and  received  the  consideration 
therefor.  He  Is  therefore  chargeable  with 
the  consideration  money,  and  the  interest 
thereon  from  the  date  of  the  conveyance. 
The  title  to  all  these  lands  which  had  not  . 
been  conveyed  by  him  he  holds  In  trust  un- 
der the  will  of  the  testator.  The  second  ex- 
ception has  been  spoken  of  in  what  has  been 
said  as  to  the  first.  Exception  8:  As  I  under- 
stand the  facts  of  the  case,  I  think  that  Llp- 
pincott and  Read  should  be  Jointly  charged 
with  the  proceeds  of  the  sale  to  Henry  R. 
Lewis.  This  Is  doing  no  injustice  to  them, 
since  in  this  and  In  every  other  case  where 
a  similar  question  arises  they  can  settle  the 
claims  of  either  against  the  other  between 
themselves.  The  exception  4,  which  refers 
to  Schedule  D,  I  think  must  be  a  mistake  in 
the  reference.  The  only  figures  which  an- 
swer to  the  figures  referred  to  are  to  be  found 
In  Schedule  G,  which  is  spoken  of  next  here- 
after. I  think  exception  4  ought  to  be  al- 
lowed. I  can  give  no  interpretation  to  the 
testimony  which  sustains  certain  items  in 
Schedule  G.  The  claims  for  various  pay- 
ments upon  Judgments  does  not,  to  the  extent 
therein  indicated,  bear  scrutiny.  The  allow- 
ances prayed  by  Mr.  lij^incott  for  Judg- 
ments paid  seem  to  me  to  be  exaggerated, 
when  the  record  evidence  and  the  oral  testi- 
mony are  considerd.  H  claims  as  follows: 
May    7,1870.   Judgment,  Newell  Fay  & 

VanArsdale $1,905  00 

"     10,    "     Judgment,  Newall  Fay  & 

VanAradsle. 1,69100 

Ang.  10,    "      Cash  paid,  Judgmeat,  C.  A. 

Pult« 83181 

Sep.  12,    "      Judgment,  Barnes 888  29 

The  total  of  these  alleged  payments 
being ^375  M 
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The  reason  why  I  fbink  this  is  an  exag- 
gerated statement,  and  must  be  a  mistaken 
one,  Is:  First,  taking  the  records  of  these 
Judgments,  and  making  all  due  allowances 
for  Interest  from  the  date  of  the  record 
until  the  time  of  the  payment,  and  the  whole 
amount  Is  only  $3,512.71;  and,  second,  ac- 
cording to  the  testimony  of  himself,  (Read,) 
certainly  paid  the  Fay  and  Snyder  judg- 
ments. In  which  I  think  that  Llpplncott  fair- 
ly concurs,  and  the  same  conclusion  Is  nec- 
essarily reached.  It  Is  true  that  Read  does 
not  speak  with  certainty  as  to  the  amounts 
of  the  Judgments,  but  he  speaks  with  de- 
cision and  confidence  as  to  the  identical 
Judgments  which  he  discharged,  and  took  as- 
signment of  In  the  name  of  his  wife,  which 
Judgments  he  afterwards  had  canceled  of 
record.  He  says,  "Can't  tell  how  I  settled. 
I  know  the  amount  that  I  paid,  because  I 
received  a  check  from  Mr.  Lippincott  for  It, 
—for  two  Judgments."  And  when  his  atten- 
tion Is  again  called  to  It,  and  he  Is  asked  it 
he  settled  the  Van  Arsdale  and  Fay  Judg- 
ment, he  answers  by  saying,  "I  settled  the 
Fay  and  Snyder  Judgments."  He  says,  "I 
think  the  Snyder  Judgment  was  $700."  He 
says,  "I  cannot  tell  what  I  paid  for  the  two 
Judgments;"'  and  when  asked,  "Which  Judg- 
ments?" he  answers,  "The  Newell  Fay  and 
Frederick  Snyder.  Q.  You  settled  the  New- 
ell Fay  Judgmoit?  A.  Yes,  sir.  Q.  And 
you  settled  the  Judgment  held  by  a  man  by 
the  name  of  Snyder?  A.  Yes,  sir.  Q.  What 
did  you  pay?  A.  $1,265.  Q.  What  was  the 
amount  of  the  Snyder  Judgment?  A.  I 
can't  remembo:;  it  is  on  the  record.  He 
says  it  was  recovered  at  Mount  Holly." 
Again:  "Q.  You  settled  the  Van  Arsdale  Judg- 
ment? A.  No;  I  did  not.  Q.  You  said  you 
did?  A.  No,  sir;  the  Fay  and  the  Snyder 
Judgments.  Q.  I  understood  you  to  say  that 
is  the  same  man?  A.  No,  sir;  Newell  Fay 
is  one,  and  Snyder  was  another.  Q.  You 
settled  the  Fay  and  Snyder  Judgments?  A. 
Yes,  sir;  and  both  were  recovered  in  Bur- 
lington county."  He  says  he  thinks  the  Van 
Arsdale  Judgment  was  paid  In  full  by  Mr. 
Lippincott  afterwards.  He  says  he  paid  the 
Newell  Fay  Judgment  to  Mr.  Fay.  When 
asked  if  he  paid  by  chedc,  he  says  he  thinks 
not,  but  partly  in  cash.  He  says,  again, 
Mr.  Lippincott  paid  the  Van  Arsdale  Judg- 
ment, and  gave  a  check  of  $1,100  for  the 
Fay  and  Snyder  Judgment.  He  undoubted- 
ly meant  that  Mr.  Lippincott  gave  this  check 
In  payment  of  the  Van  Arsdale  Judgment, 
which  was,  as  appears  above,  $1,106,  princi- 
pal and  interest.  He  says  Newell  Fay  came 
to  him  about  his  Judgment,  and  a  lawyer  of 
Philadelphia,  by  the  name  of  Pulte,  had  the 
Snyder  Judgment  Mr.  LIpplnco'tt  gave  him 
a  check  to  pay  that  Judgment  Read  says 
that  Fay  claimed  that  he  bad  two  Judg- 
ments, but  the  official  record  to  which  he 
refers  shows  that  there  was  but  one  judg- 
ment in  favor  of  Newell  Fay.  He  says: 
"I  cannot  tell  how  much  I  paid.    I  know 


there  were  heavy  Interests  and  costs,  and 
that  those  were  tiie  only  Judgments  I  paid." 
Hence,  supposing  that  Mr.  Lippincott  ad- 
vanced all  the  money  for  the  four  judgments, 
and  that  Read,  with  Llpplncott's  money, 
paid  two,— that  Is,  the  Fay  and  Snyder  Judg- 
ments,—the  money  actually  employed  for 
that  purpose,  Independently  of  what  was 
realized  by  the  sheriff  upon  the  sale  of  good^ 
under  the  Fay  judgment,  would  be  as  fol- 
lows: 

The  amountof  the  Van  Arsdale  judgmeot  .$1,106  00 
The  amount  of  the  Fay  and  Snyder  judg- 
ment    1.965  00 

And  the  amount  of  the  Barnes  j  udgment . .     8S8  81 

Making  in  all $8,859  81 

It  is  true  Read  thinks  that  in  discharging 
the  Fay  and  Snyder  judgments  he  used 
some  cash,  but  he.  Is  not  certain  as  to  that, 
and  produces  no  vouchers  In  proof  of  it 
When  he  received  the  $1,265,  the  amount 
due  upon  the  two  judgments,  including  all 
the  interest,  was  $1,559.14.  The  sheriff  had, 
prior  to  that,  sold  the  goods  of  the  testator 
under  the  Fay  Judgment,  from  wliicb  he 
realized  $196,  which  left  actually  doe  $1,- 
363.14,  so  that,  if  Mr.  Read  advanced  any 
cash  in  procuring  the  assignment  of  these 
Judgments,  it  was  less  than  $100.  But 
whether  he  did  or  not  is  so  uncertain  that 
the  court  cannot  allow  these  accoimtants 
credit  for  it,  especially  when  it  is  estab- 
lished that  these  executors  w^e  once  offered 
two  of  these  Judgments  for  several  hundred 
dollars  less  than  was  actually  due  upon 
them.  There  is  no  rule  or  practice  that 
would  Jnstify  such  a  credit  It  is  altogether 
probable  that  he  procured  the  assignments 
of  these  Judgments  for  $1,265,  and  that  there 
appearing  to  be  something  due  upon  them 
was  the  reason  for  taking  an  assignment. 
It  appears,  therefore^  that  Mr.  Lippincott 
claims  a  credit  of  $4,575.60,  while  proof  only 
shows  actual  payments  of  $3,259.31;  show- 
ing a  claim  tor  allowance,  by  way  of  pay- 
ment on  these  judgments  over  actual  dis- 
bursements, $1,316.29.  I  can  see  no  possi- 
bility of  swelling  these  Judgments,  consider- 
ing the  amounts  which  they  paid,  accord- 
ing to  the  proofs,  to  the  sum  of  $3,500,  to 
say  nothing  about  $4,575.60.  The  only  Item 
that  may  be  added  to  Increase  it  at  all  is 
that  of  sheriff's  fees  on  the  Van  Arsdale 
Judgment  Read  says  there  was  an  execu- 
tion Issued  upon  that  Judgment,  and  there 
Is  a  reference  to  Exhibit  E  14  as  an  execu- 
tion, which  exhibit  is  not  among  the  papers 
handed  to  me.  As  there  is  no  proof  of  any 
sale  under  thla  judgment  and  execution,  the 
costs  could  not  have  exceeded  $50,  which 
was  about  the  amount  of  the  costs  on  the 
Fay  execution,  in  which  there  was  a  sale. 
Adding  this  amount  to  the  $3,259.31,  and 
we  have  $3,309.31.  The  difference  between 
this  amount  and  $4,575.60  Is  $1,266.29.  I 
think  the  judgments  with  which  the  master 
has  credited  Lippincott  have  been  swollen  by 
this  amount,  In  excess  of  the  amotmt  actual- 
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ly  paid  by  blm,  or  by  botb  bim  and  Bead. 
I  think  it  will'  appear,  when  the  account 
comes  to  be  restated  in  accordance  with  the 
decree  as  It  stands  amended,  that  the  fifth 
exception  will  appear  to  have  been  well 
taken. 

Eixception  6  should  be  allowed,  because 
Lippincott  took  the  title  to  the  lands  under 
the  Barnes  Judgment,  and  as  to  all  sales 
made  by  him  to  bona  fide  purchasers  he  Is 
responsible  to  the  estate  for  the  considera- 
tion received,  and  must  account  therefor; 
and  as  to  all  those  lands  not  so  sold  he  holds 
in  trust  tor  the  devisees  and  legatees  under 
the  wlU.  The  last  observations  are  equally 
applicable  to  exception  7,  as  against  Mr. 
Lippincott.  The  observations  respecting  ex- 
ception 6  show  conclusively  that  exceptions 
8  and  9  are  well  taken.  The  price  paid  for 
land  under  such  circumstances,  by  a  person 
acting  in  the  capacity  of  trustee,  is  no  cri- 
terion as  to  his  liability  in  accounting,  es- 
pecially in  case  he  has  made  large  profits 
therefrom.  What  lias  been  said  as  to  the 
title  and  the  character  in  which  Lippincott 
holds  lands  under  the  Barnes  Judgment  Is 
applicable  to  the  tenth  exception.  Mr.  Read 
undonbtedly  holds  the  title  to  the  lands 
which  he  acquired  under  the  Lieach  mort- 
gage as  trustee  for  the  heirs  and  devisees, 
unless  he  has  conveyed  the  lands,  or  some 
portions  of  them,  to  bona  fide  purchasers. 
Trom  wliat  has  been  said  aliove,  it  is  man- 
ifest that  exceptions  11  and  12  should  be 
sustained.  Exception  13  is  controlled  by  the 
same  principles  In  favor  of  the  exceptions. 
Exception  14  ought  to  stand.  F^om  what 
has  been  said,  the  fifteenth  exception  ought 
to  stand.  The  principle  which  moves  a  court 
of  equity  in  such  cases  sustains  the  sixteenth 
exception.  Mr.  Read  is  certainly  accountable 
for  int^est  upon  moneys  which  he  received, 
—the  proceeds  of  trust  property.  Under  the 
admissions  made  by  the  counsel  for  the 
complainants  before  the  master,  I  do  not 
think  that  exception  17  can  be  sustained. 
According  to  the  admission,  the  work  was 
done  by  him  as  executor,  and  in  the  inter- 
ests of  the  estate.  It  is  very  clear,  also, 
from  the  nature  of  the  work  done,  that  it 
was  done  In  and  about  the  property  or  as- 
sets of  the  estate.  The  very  property  which 
was  surveyed  and  mapped,  and  the  title  to 
which  was  searched  for.  Is  now  claimed  by 
the  complainants  at  the  hands  of  the  defend- 
ants as  trustees.  The  maps,  surveys,  and 
searches  are  the  property  of  the  estate,  and 
belong  to  the  devisees  and  legatees.  The 
work  which  was  so  done  will  unquestionably 
imire  to  the  benefit  of  the  real  owners  of 
the  land.  There  was  no  efTort  made  to  show 
that  there  was  no  necessity  for  the  work, 
nor  that  It  was  Improperly  or  unskillfully 
done,  or  that  the  amount  paid  was  in  any 
degree  excessive.  There  seems  to  be  good 
reason  for  sustaining  the  eighteenth  excep- 
tion. The  testimony  respecting  the  $568.19 
to  very  meager,  and  there  are  so  many  strong 


presumptions  against  It  that  I  do  not  fed 
myself  warranted  in  concluding  that  the 
master  is  right  In  the  first  place,  on  the 
very  day  that  the  check  for  this  amount 
bears  date,  February  2,  1870,  he  has  a  credit 
in  the  account  presented  to  the  orphans' 
court  for  $75  paid  to  Rowand.  Now,  the 
presumption  Is  that,  if  he  paid  Rowand  this 
larger  sum  on  account  of  the  estate,  he  would 
have  had  some  voucher  or  memoranda  there- 
of, as  he  had  for  the  $75.  The  effect  of  his 
testimony,  as  well  as  that  of  Mr.  Merritt, 
is  that  he  had  an  account  book  with  an  ac- 
count of  these  payments  and  receipts  pasted 
therein  as  vouchers  for  them.  I  do  not  see 
how  he  would  have  preserved  the  one 
against  the  estate,  and  not  the  other;  and 
I  do  not  see  why  he  would  take  the  voucher 
for  the  smaller  sum^  and  not  for  the  one 
more  than  seven  times  as  large,  in  case  both 
were  on  account  of  the  estate.  Another  pre- 
sumption, very  strong  Indeed,  arises  from 
the  fact  that  he  stated  his  account  in  1875, 
In  which  he  must  have  had  his  $75  item. 
Taking  the  testimony  of  Mr.  Merritt  and  of 
Lippincott  himself,  and  with  the  name  of 
Rowand  and  with  the  $75  item  before  him, 
I  can  give  no  credit  to  the  Idea  tliat  he  had 
forgotten  so  large  an  item  as  the  $568.19. 
But  what  is  still  stronger  In  this  direction 
is  the  fact  that  this  Item  should  escape  his 
attention  for  the  next  10  years.  In  1885  he 
states  his  account  again.  Then  he  had  all 
his  vouchers  still.  Fully  15  years  bad . 
elapsed  since  this  check  was  given.  He  had 
the  $75  item  and  Rowand's  name  on  his  ac- 
count, and  among  his  vouchers  he  had  this 
check,  he  had  the  bank  account  against 
which  the  check  was  drawn,  and  the  bank 
book  to  remind  him  of  this  transaction  but 
It  never  occurs  to  his  mind  until  after  the 
lapse  of  20  years.  I  cannot  but  conclude 
that  this  check  must  have  been  given  upon 
some  other  account.  There  is  no  proof,  as 
in  the  case  of  the  Judgments,  to  show  that 
Samuel  A.  Bechtold,  Jr.,  was  indebted  to 
Rowand  in  this  sum  at  the  time  of  his  death. 
Although  the  vouchers  respecting  the  pay- 
ments of  the  Judgments  were  destroyed  <fr 
lost,  yet  the  records  and  other  evidence 
produced  establish  the  fact  that  the  testator 
was  indebted  to  the  parties  named  upon 
Judgments  obtained  against  him  in  his  life- 
time. The  nineteenth  exception  is  well  tak- 
en In  part,  as  appears  by  what  has  already 
been  said  with  respect  to  exception  4.  I  can- 
not consent  to  the  twentieth  exception.  I 
base  my  conclusions  as  to  this  item  upon 
the  testimony  of  Mr.  Merritt  He  says  that 
be  Is  satisfied  that  there  were  receipts  for 
all  the  items  down  to  that  of  Thornton's, 
which  follows  this  of  Elizabeth  Toy.  I  am 
aware  that  this  same  observation  may  be 
claimed  to  favor  payments  respecting  Judg- 
ments; but  my  criticism  respecting  Judg- 
ments does  not  go  to  the  fact  that  there 
were  no  payments,  but  to  that  that,  taking 
all  of  the  Judgments,  the  amount  actually 
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due  upon  them,  includinsr  costs,  interests, 
and  sheriff  fees,  does  not  make  the  sum  total 
reach  the  amount  claimed.  If  there  were 
vouchers  for  those  Items,  it  is  very  clear  that 
the  item  for  |1,591  must  have  Included  some- 
thing else  Iiesides  a  Judgment  Of  course,  so 
far  as  the  exceptions  have  been  sustained, 
and  the  amounts  credited  have  been  reduced, 
exception  21  must  also  be  sustained.  The 
interest  will  be  reduced  by  the  amount  which 
the  principal  Is  reduced.  As  the  decree  now 
stands,  exception  S2  must  prevail,  as  to 
all  the  items  enumerated  in  Schedule  I,  un- 
less the  liability  of  the  executors  with  re- 
spect to  the  $2,400,  the  amount  paid  to 
Weeks  on  the  Read  mortgage,  be  considered 
as  Included  in  Schedule  I,  and  as  to  that  my 
Judgment  is  that  they  are  Jointly  liable. 
With  none  of  these  matters  except  the  Read 
Judgment  and  the  taking  of  the  inventory 
did  Henry  Bechtold  have  anything  to  do. 
All  of  the  property  Inventoried  passed  Im- 
mediately into  the  hands,  and  Under  the 
control,  of  Read  and  Llpplncott.  Five  thou- 
sand dollars  of  the  money  passed  Immedi- 
ately into  the  hands  of  Llpplncott,  and  Llp- 
plncott disbursed  it.  As  to  the  twenty-third 
exception,  my  Judgment  is  that  Llpplncott 
was  entitled  to  credit  for  the  whole  amount 
thereof,  but  as  to  the  amounts  paid  Hugg 
and  the  sheriff  I  can  discover  no  proof  that 
Justifies  these  payments.  Tliat  Judgment 
and  interest,  at  the  time  of  payment,  was 
about  ?847.  The  whole  amount  credited  to 
Llpplncott  is  $888,  which  probably  includes 
the  sheriff's  charges.  There  seems  to  be  no 
method  of  calculation  by  which  $888  can  be 
made  to  appear  to  liave  been  due,  except 
by  including  costs  of  the  sheriff.  As  to 
Hugg,  he  was  a  counselor  at  law,  adversely 
interested,  and,  if  Mr.  Llpplncott  paid  him 
at  all,  it  must  have  been  in  order  to  secure 
the  title  to  these  lands  in  his  own  name. 
Exception  24  Is  well  taken,  for  the  reason 
given.  I  think,  upon  the  principles  above 
stated,  exception  25  should  be  sustained. 
Llpplncott  and  Read  certainly  ought  to  ac- 
count for  the  moneys  they  received  for  the 
lands  referred  to.  They  made  the  sales  for 
a  consideration.  They  sold  lands  wtilch  they 
held  in  trust,  and  they  ought  to  account,  at 
least,  for  the  moneys  which  they  received, 
with  interest  Exception  26  has  in  effect 
been  spoken  of  heretofore.  Clearly,  all  the 
lands  which  Llpplncott  took  title  to  as  above 
indicated,  and  which  he  still  holds,  he  holds 
In  trust,  and  the  lands  which  he  so  holds 
should  be  reported  to  the  court  and  the 
proceeds  of  the  lands  which  he  has  sold  to 
bona  fide  purchasers,  he  should  account  for. 
Exception  27  has  already  been  fully  covered 
by  what  has  been  said  respecting  lands  sold 
by  Read  and  Llpplncott  Jointly,  or  by  what 
has  been  sold  by  them  individually,  as  well 
as  what  they  may  hold  in  their  Joint  names 
or  in  their  Individual  names. 


I  have  taken  an  unusual' amount  of  pains 
with  this  case,  not  only  with  the  view  of 
satisfying  my  own  mind  as  to  the  proper 
discharge  of  my  duty,  but  also  in  the  bop« 
that  I  might  be  able  to  present  the  case  in 
such  a  light  as  would  satisfy  all  the  parties 
as  to  their  legal  rights  and  obligations,  and, 
being  80  satisfied,  to  make  an  adjustment 
without  further  controversy.  From  the  be- 
ginning of  this  case  I  have  recognized  the 
difficulties  under  which  the  executors  have 
labored.  Not  having  been  skilled  in  the  per- 
formance of  a  trust  of  this  nature,  they 
did  not  fully  appreciate  or  consider  the  Im- 
portance of  preserving  exact  statements  or 
accounts  of  the  transactions.  I  say  fully, 
because  they— Mr.  Read  and  Mr.  Llppln- 
cott—did  keep  some  accounts,  but  In  a  loose 
or  careless  way.  Mr.-  Llpplncott  has  been 
so  unfortunate  as  to  lose  or  have  destroyed 
what  accounts  or  vouchers  he  kept  Be- 
cause of  this  misfortune  he  ought  not  to 
suffer,  and  It  has  been  my  aim,  from  the 
first,  to  protect  him  against  this  loss  to  the 
utmost,  where  there  was  any  reasonable 
Justification  In  so  doing.  In '  doing  this  I 
have  not  forgotten  that  the  devisees  and  leg- 
atees ought  cot  to  be  charged  with  his  mis- 
fortune. I  have  only  aimed  at  giving  him 
credit  for  every  payment  that  there  has  l)een 
any  foundation  for,  except  his  own  mere 
surmise  or  Impression  <»r  belief.  A  careful 
reading  of  Mr, '  Lippincott's  testimony  will 
satisfy  every  one  that  bis  recollection  is 
not  to  be  relied  upon  in  giving  credits  for 
disbursements  after  the  lapse  of  so  many 
years.  He  is  uncertain  as  to  almost  every 
important  transaction,  where  there  is  not 
something  besides  his  mere  recollection  to 
guide  him.  If,  after  all,  these  executors,  or 
any  one  of  them,  are  or  is  conscious  of  suf- 
fering loss  in  the  settlement  of  this  estate, 
J  can  only  say  it  is  solely  attributable  to 
their  or  his  failure  to  promptly  perform  the 
obligations  which  the  law  and  their  oath, 
when  they  entered  upon  the  duties  of  the 
office.  Imposed  upon  them.  Had  they  prompt- 
ly proceeded,  at  the  expiration  of  the  five 
years,  to  make  a  complete  and  final  settle- 
ment of  this  estate,  as  required  by  the  rules 
and  practice  of  the  court,  they  would  have 
been  saved  all  this  litigation,  anxiety,  sad 
experience,  and  supposed  loss.  At  such 
times,  and  after  the  lapse  of  so  mady  years, 
the  court  can  only  admit  what  is 'reason- 
ably probable,  or  what  has  been  fctirly  es- 
tablished, and  is  bound  to  charge  ^stees 
with  whatever  is  found  in  their  hands,  and 
with  wliatever  plainly  ought  to  be  in  their 
bands  or  possessloiL  Tbis  is  the  rule' which 
all  men  agree  to,  and  which  has  pri^mpted 
courts  of  equity  from  the  beginning.  >Under 
the  circumstances  of  this  case,  I  thiijk  the 
costs  of  these  exceptions  ought  to  bd  paid 
out  of  the  estate.  I  will  advise  an  orfler  in 
accordance  with  these  views.  [ 
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BALTIMORB  BRBJWBRIES'  CO.,  limited,  T. 

HANSTEAD. 
(Court  of  Appeals  of  Maryland.  Jan.  18,  1894.) 
NsouoBSOB  —  Injukibs  to  Propebtt  bt  Watek. 
Where  a  company  collects  large  quanti- 
ties of  water  on  Its  premises,  for  its  own  pur- 
poses, and  discharges  the  water  upon  the  bed  of 
a  street,  in  consequence  of  which  the  lot  of  an 
abutting  owner  is  flooded,  it  will  be  liable  for 
the  injury  thereby  occasioned. 

Appeal  from  Bup^or  court  of  Baltimore 
dty. 

Action  by  Lyman  T.  Ranstead  against 
the  Baltimore  Breweries'  Company  for  Inju- 
ries to  plalntitT's  property  through  defend- 
ant's alleged  negligence.  There  was  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  following  are  prayers  for  instructions 
by  plaintiff  and  defendant. 

Plaintiff's  first  prayer,  (granted:)  "That  If 
the  jury  shall  find  from  the  evidence  in  the 
cause  that  the  defendant  constructed  frqm 
its  brewery  a  sewer  or  tank,  through  which 
nauseous  and  offensive  liquids  were  dis- 
charged, along  the  bed  of  Rldgely  street. 
In  and  upon  the  plalntitTs  lot,  that  then 
the  plaintiff  is  entitled  to  recover  In  this  ao 
tion."  Plaintiff's  second  prayer,  (granted:) 
"The  plaintiff  prays  the  court  to  instruct  the 
Jury  that  if  they  find  a  verdict  for  plaintiff, 
under  the  instructions  of  the  cAsrt,  then 
the  plaintiff  is  entitled  to  such  damages 
as  will  compensate  him  for  the  loss  of  rent 
by  reason  of  the  act  of  the  defendant's  agent 
or  agents,  provided  the  jmy  believe  the  plain- 
tiff has  suffered  said  loss  and  injury."  Plain- 
tiff's third  prayer,  (granted:)  "That  if  the  ju- 
ry find  from  the  evidence  that  the  plaintiff 
was  the  owner  of,  and  in  possession  of,  a  cer- 
tain lot  of  ground  in  Baltimore  city,  and  that 
the  defendant  was  the  owner  and  in  pos- 
session of  the  brewery  situated  near  said 
lot,  and  shall  further  find  that  the  defendant 
constructed  a  sewer  or  wooden  box  for  the 
purpose  of  carrying  off  the  water  from  said 
brewery,  and  ao  constructed  the  same  as 
that  tbe  pn^torty  ct  the  plaintiff  was  flooded 
with  water  from  said  brewery,  and  said  lot 
was  thereby  damaged,  that  then  the  plain- 
tiff is  entitled  to  recover  in  this  case."  All 
of  which  were  granted.  And  the  defendant 
offered  two  prayers:  (1)  Rejected.  "The  de- 
fendant prays  the  court  to  instruct  the  jury 
that,  if  the  ptalntilTB  lot  was  lower  than  the 
adj(rfnlng  street,  the  plaintiff  Is  not  entitled 
to  recover,  by  rfeason  of  water  flowing  from 
the  street  upon  his  lot,  unless  the  jury  And 
that  the  quantity  of  water  so  flowing  upon 
plaintifl's  lot  was  Increased  by  the  discharge 
of  an  unreasonable  or  excessive  quantity 
from  the  defendant's  premises,  or  that  the 
water  discliarged  from  the  defendant's  prem- 
ises upon  the  plaintifTs  lot  was  noxious  or 
offensive."  (2)  Rejected.  'TThe  defendant 
prays  tbe  court  to  instruct  the  jury  that  If 
tbey  find  that  the  lot  of  the  plaintiff  men- 
Honed  In  the  declaration  lies  below  the  level 
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of  Rldgely  street,  and  that  water  from  Rldge- 
ly street  naturaUy  flows  on  the  lot  of  tbe 
plaintiff,  and  if  they  find  that  tbe  defend- 
ant discharges  the  water  used  in  Its  busi- 
ness Into  Rldgely  street,  and  that  said  water 
Is  conducted,  through  a  box  trough  con- 
structed by  the  city  authorities  across  Bay- 
ard street,  to  the  line  of  tbe  plaintiff's  lot^ 
and  Is  then  received  In  a  ditch  constructed 
by  the  plaintiff,  or  by  his  father,  then  own- 
ing the  lot,  to  carry  off  water  entering  the 
lot  from  Rldgely  street,  then  the  plaintiff 
Is  not  entitled  to  recover,  in  this  suit,  be- 
cause of  the  water  from  the  defendant's 
premises  flowing  Into  the  plaintiff's  lot,  pro- 
vided the  jury  find  that  the  quantity  of  wa- 
ter so  discharged  from  defendant's  premises- 
is  not  unreasonable  or  excessive,  In  view  of 
the  character  of  the  locality,  and  provided 
the  jury  also  find  that  tbe  water  so  dis- 
charged from  the  defmdant's  lot  la  not  nox- 
ious or  offensive." 

Argued  before  ROBINSON,  C.  J.,  and 
BRTAN,  McSHERRY,  FOWLER,  BRISCOE, 
and  ROBERTS,  JJ. 

Chas.  Marshall,  Wm.  L.  Marbury,  H.  J. 
Bowdoln,  for  appellant  J.  Alex.  Preston  and: 
R.  Ludlow  Preston,  for  appellee. 

ROBINSON,  a  J.  The  plaintiff  Is  the  own- 
er of  an  inclosed  lot  of  ground  in  Baltimore 
city,  bounded  cm  the  North  by  Bayard  street^ 
and  on  the  east  by  Rldgely  street,  contain- 
ing about  five  acres  of  land.  The  lot  hadi 
been  used  as  a  cattle  or  stock  yard,  from 
which  tbe  plaintiff  derived  an  annual  rev- 
enue of  firom  $400  to  $500.  The  defendant 
company  is  the  owner  of  a  brewery  abutting- 
on  Rldgely'  street,  and  uses  from  three  to 
four  hundred  barrels  of  water  daily  for  the- 
pnrpose  of  cooling  the  \ieee;  and  in  addition 
to  this  it  uses  from  three  to  four  barrels  of 
water,  mixed  with  acids  and  ashes,  once  a 
week,  for  the  purpose  of  scouring  the  copper 
colls.  All  the  water  thus  used  Is  conveyed 
from  the  brewery  to  a  sewer  box  built  Inside 
the  brewery  lot,  and  running  inside  the  lot, 
about  80  feet,  to  the  west  side  of  Rldgely 
street,  and  then  down  the  street,  128  feet,  to  a 
wooden  box  or  trough  buUt  by  the  city  authori- 
ties across  Bayard  street,  and  through  this 
trough  the  water  is  discharged  upon  tbe 
plalntlff'a  lot  The  plaintiff  proved  that.  In 
consequence  of  this  discharge  of  water  up<» 
bis  lot,  it  had  i>ecome  miry  and  unfit  tor  use; 
and  be  fnrtha:  proved  that  the  water  was 
mixed  with  vegetable  matter,  the  r^use 
grains  used  in  brewing  the  beer,  and  was 
noxious  and  offensive.  Assuming  these  tacts 
to  be  found  by  the  jury,— and  it  is  upon  this 
assumption  the  plaintiff  rests  his  case,— there 
can  be  no  question,  it  seems  to  us,  as  to  tbe 
liability  of  the  defendant  That  it  had  no 
right  to  disdiarge  noxious  and  offensive  war 
ter  through  its  sewer  to  the  wooden  trough 
built  across  Bayard  street,  and  thence  upon 
tbe  iMToperty  of  the  plaintiff,  la  cooeedad. 
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And  It  Is  equally  dear,  we  think,  that  the 
defendant  had  no  right  to  bring  or  collect 
upon  Its  premises  large  quantities  of  water 
to  be  used  In  the  manufacture  of  beer,  and 
to  discharge  the  water  thus  used  upon  the 
bed  of  Ridgely  street.  In  consequence  of 
which  the  plaintiff's  property  was  Injured, 
even  though  the  water  was  not  noxious  or 
offensive.  Having  brought  this  water  upon 
its  premises  to  be  used  by  it  for  Its  own 
purposes,  the  defendant  was  bound  to  pro- 
vide proper  drains  or  means  for  its  escape 
without  Injury  to  the  property  of  others. 
The  wh(de  contention  of  the  defendant  rests 
upon  the  assumption  that  It  has  the  abso- 
lute right  to  discharge  the  water  used  by  It 
in  brewing  beer  upon  the  bed  of  Ridgely 
street,  and  If  the  plaintiff's  lot  lies  below  the 
levti  of  the  street,  in  consequence  of  which 
his  lot  Is  flooded,  the  defendant  is  not  liable 
for  the  Injiu-y,  unless  the  jury  shall  find  that 
the  water  so  discharged  was  unreasonable  or 
excessive,  in  view  of  the  character  of  the 
locality.  The  question  is  not  whether  the 
water  discharged  upon  the  bed  of  Ridgely 
street,  the  same  not  being  surface  water, 
was  unreasonable  or  excessive  in  quantity, 
having  in  view  the  character  of  the  locality, 
but  whether  the  water  thus  discharged  did 
in  fact  come  upon  the  plaintiff's  lot  Al- 
though the  facts  are  different  the  principles 
upon  which  the  leading  case  of  Rylands  v. 
Fletchor,  L.  R.  3  H.  L.  330,  was  decided, 
would  seem  to  be  conclusive  as  to  the  defend- 
ant's contention.  In  that  case  the  defendant, 
the  owner  of  a  mill,  constructed  a  reservoir 
for  the  purpose  of  accumulating  water,  but, 
the  supports  being  insufficient,  the  sides  of 
the  reservoir  gave  way,  and-  the  water  per- 
colated through  some  old  and  disused  coal 
workings  Into  the  plaintiff's  colliery;  and 
lite  house  of  lords,  affirming  the  court  of 
exchequer,  held  that  the  defendant  was  liable 
for  the  Injury  sustained  by  the  plaintiff.  In 
the  court  of  exchequer,  Blackburn,  J.,  says: 
"We  think  that  the  true  rule  of  law  is  that 
the  person  who,  for  his  own  purposes,  brings 
on  his  lands,  and  collects  and  keeps  there, 
anything  likely  to  do  mischief  if  It  escapes, 
must  keep  it  in  at  his  peril,  and,  if  he  does 
not  do  so,  is  prima  facie  answerable  for  all 
the  damage  which  Is  the  natural  consequence 
of  Its  escape."  L.  R.  1  Exch.  266.  In  af- 
filming  the  exchequer  chamber,  Lord  Chan- 
cellor Cairns  says:  "The  defendants,  treating 
them  as  the  owners  or  occupiers  of  the  close 
on  which  the  reservoir  was  constructed,  might 
lawfully  have  used  that  close  for  any  purpose 
for  which  It  might.  In  the  ordinary  course  of 
the  enjoyment  of  land  be  used;  and  If,  In 
whati  may  term  the 'natural  user' of  that  land, 
there  had  been  any  accumulation  of  water, 
either  on  the  surface  or  underground,  and  if, 
by  the  operation  of  the  laws  of  nature,  that 
accumulation  had  passed  off  Into  the  dose 
occupied  by  the  plaintiff,  the  plaintiff  could 
not  have  complained  that  that  result  had 
taken  place."    "On  the  other  hand,  if  the  de- 


fendants, not  stopping  at  the  natural  use  of 
their  dose,  had  desired  to  use  It  for  any  pur- 
pose which  I  may  term  a  'nonnatural  use,' — 
for  the  purpose  of  Introducing  into  the  dose 
that  which,  In  its  natural  condition,  was 
not  In  or  upon  it,  for  the  purpose  of  Intro- 
ducing water  either  above  or  bdow  ground. 
In  quantities,  and  In  a  manner  not  the  result 
of  any  work  or  operation  on  or  under  the 
land,— and  If  in  consequence  of  their  d(ring 
BO,  or  In  consequence  of  any  Imperfection  in 
the  mode  of  their  doing  so,  the  water  came 
to  pass  off  Into  the  dose  of  the  plaintiff,  thai 
It  appears  to  me  that  that  which  the  defend- 
ants were  doing  they  were  doing  at  their 
own  peril,  and  If,  in  the  coinrse  of  their 
doing  it,  the  evil  arose,  to  which  I  have  re- 
ferred,—the  evil,  namely,  of  the  escape  of  the 
water,  and  Its  passing  away  to  the  dose  of 
the  plaintiff,  and  Injuring  the  plaintiff  tbare, 
— for  the  consequence  of  that.  In  my  opinion, 
the  defendants  would  be  liable."  Now,  in 
this  case.  It  was  held  that  If  one  brings  or  ac- 
cifmulates  on  his  land  anything  which,  if  it 
should  escape,  may  cause  damage  to  his 
neighbor,  he  does  so  at  his  peril;  and  if  this 
be  so,  a  fortiori,  where  one  brings  or  ac- 
cumulates on  his  land  water  In  large  quanti- 
ties, to  be  used  for  any  purpose  he  may  see 
proper,  and  discharges  the  water  upon  the 
property  of  his  neighbor,  he  will  be  liable  for 
the  injujgr  thereby  occasioned.  And  such  Is 
the  case  before  us.  O^e  proof  shows  that  the 
water  used  by  the  defendant  in  the  manu- 
facture of  beer  is  conveyed  from  Its  premises 
by  means  of  a  sewer  built  by  the  defendant 
to  the  west  side  of  Ridgely  street,  and  thence 
down  said  street  to  a  trough  across  Bayard 
street,  and  thence  upon  the  land  of  the  plain- 
tiff. And,  sudi  being  the  case,  there  was  no 
error  In  granting  the  plaintiff's  prayers,  and 
in  rejecting  the  prayers  offered  by  the  de- 
fendant.  Judgment  affirmed. 


(78  Ud.  431) 
KELLY  et  al.  v.  GILBERT  et  aL 
(Court  of  Appeals  of  Harjland.     Jan.  12, 1884.) 
Mecbakios'  Lieks— Ekfokcembnt—  Othbb  Libn- 

HOLUBRS. 

On  bill  to  enforce  a  mechanic's  lien  under 
Code,  art.  63,  §  25,  which  provides  for  sale  of 
the  property,  and  apportionment  of  the  proceeds 
among  the  lienholders,  tbongh  an  order  for  sale 
before  final  decree  (Code,  art  16,  i  192)  has 
been  granted  improTidently,  and  without  oppor- 
tunity to  the  other  lien  claimants,  who  are  not 
made  parties,  to  appear  and  object,  yet  if  such 
order  be  not  appealed,  and  the  sale  is  duly  made 
and  ratified  without  objection,  and,  on  notice 
by  publication  ordered,  all  the  lien  claimants 
but  one  come  In  and  file  their  claims  against 
the  proceeds,  this  one  cannot  complain  of  ah 
order  making  him  a  defendant  since  there  is 
left  him  no  independent  recourse  on  the  prop- 
erty. 

Appeal  from  cfrcolt  court  of  Baltimore 
dty. 

BUI  by  James  L.  and  A.  Frank  Gilbert, 
trading  as  J.  L.  Gilbert  &  Co.,  against  Lewis 
H.  Robinson  and  others,  to  enforce  a  me- 
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chanlc's  lien.  From  an  order  maUng  them 
defendants,  Joseph  M.  Kelly  and  Samuel  A. 
Martin,  trading  as  Kelly  &  Martin,  appeal. 
Affirmed. 

Argued  before  ROBINSON,  0.  X,  and  Mc- 
SHERRY.  BRYAN,  POWLBB,  BRISOOB, 
and  BOYD,  JJ. 

Jas.  McColgan,  tac  appellants.  Geo.  R. 
Willis  and  Ferd.  O.  Dugan,  for  appellees. 

ROBINSON,  C.  J.  The  complainants  hav- 
ing furnished  to  the  defendant,  the  owner, 
all  the  lumber  used  by  him  In  the  erection 
of  10  brick  dwelling  houses  situate  on  the 
southwest  side  of  Madfson  avenue,  this  bill 
was,  on  the  lltli  of  November,  1891,  filed  on 
behalf  of  themselves,  and  on  behalf  of  all 
other  mechanic's  lien  claimants,  for  a  sale 
of  the  property  to  pay  and  satisfy  said  liens. 
It  alleges  that  the  defendant,  by  reason  of 
his  financial  embarrassments,  was  unable  to 
proceed  further  with  the  erection  of  said 
houses;  that  other  persons  claim  to  have 
mechanic's  lien  claims  against  the  property, 
their  names  and  the  amount  of  said  claims 
being  unI{.nown  to  the  complainants;  and 
that,  in  addition  to  these  liens,  certain  cred- 
itors of  the  defendant,  all  of  whom  are 
named  and  made  parties  defendants,  have 
obtained  Judgments  against  him,  but  that 
these  judgments  are  subject  and  subordinate 
to  the  Hen  claims  of  the  complainants,  and 
of  all  other  persons  having  mechanic's  lien 
claims  against  the  property.  The  bill  fur- 
ther alleges  that,  the  owner  having  aban- 
doned the  houses,  wfth  no  one  in  charge  of 
them,  they  are  exposed  to  the  elements,  and 
are  liable  to  vandalism,  thereby  subjecting 
the  complainants  and  other  lien  claimants 
to  loss  and  injury;  and  that,  in  view  of  the 
fact  that  the  property  must  necessarily  be 
sold  to  pay  the  lien  claims  against  It,  they 
pray  that  a  receiver  or  receivers  may  be  ap- 
pointed to  take  charge  of  the  property,  and 
that  a  decree  may  be  passed  at  once  for  the 
sale  of  the  same,  and  the  proceeds  thereof 
may  be  distribnted  among  the  parties  en- 
titled, acceding  to  their  respective  rights 
and  priorities.  They  also  pray  that  the  writ 
of  subpoena  be  Issued  for  the  Judgment  cred- 
itors named  as  parties  defendants.  On  the 
same  day  the  bill  was  filed,  defendant  Rob- 
inson, the  owner,  appeared  voluntarily  and 
filed  his  answer,  admitting  the  allegations 
of  the  bill,  and  consenting  to  the  appoint- 
ment of  receivers,  and  a  decree  fM-  the  sale 
of  the  property;  and  on  the  same  day  an  or- 
der or  decree  was  passed  for  the  sale  of  the 
property.  It  thus  appears  that  both  the  bill 
and  answer  of  the  owner  were  filed,  and  the 
decree  was  passed,  all  on  the  same  day,  and 
before  the  other  defendants  had  an  oppor^ 
tunlty  to  appear  and  show  cause,  if  any 
they  had,  why  a  decree  should  not  have  been 
passed.  The  authority  of  the  court  to  pass 
the  interlocutory  order  or  decree  for  the  sale 
of  the  proper^  in  question  is  based  upon 


section  192,  art  16,  of  the  Code,  which  pro- 
vides that  "In  all  cases  where  a  suit  Is  insti- 
tuted for  the  sale  of  real  or  personal  proper- 
ty, or  where  from  the  nature  of  the  case  a 
sale  is  the  proper  mode  of  relief,  the  court 
tn  its  discretion  may  order  a  sale  of  the 
property  before  final  decree,  if  satisfied  clear- 
ly by  proof  that  at  the  final  hearing  of  the 
case,  a  sale  will  be  ordered,  and  order  the 
money  arising  from  such  sale  to  be  deposit- 
ed or  Invested,  to  be  disposed  of  as  the  court 
shall  direct  by  final  decree."  "The  plain  in- 
tent and  object  of  this  provision,"  we  have 
heretofore  said,  "is  to  empower  the  court. 
In  any  case  coming  within  Its  operation,  to 
order  a  sale  before  the  rights  of  the  parties 
have  been  determined  by  final  decree.  The 
operation  and  effect  of  such  an  order  is  not 
to  settle  or  adjudge  the  rights  of  the  parties, 
but  to  convert  the  property  Into  money  when 
the  court  is  satisfied  that  a  sale  will  ulti- 
mately be  decreed,  and  shall.  In  Its  discre- 
tion, consider  such  a  course  necessary  for 
the  preservation  of  the  property,  and  the 
protection  of  the  rights  and  Interests  of  the 
parties  litigant."  Dorsey's  Lessee  v.  Garey, 
30  Md.  489.  And  we  have  also  said  "that 
the  power  thus  conferred  is  one  of  an  ex- 
traordinary character,  and  should  never  be 
exercised  except  in  very  plain  and  unques- 
tionable cases.  •  •  •  And  even  in  the 
most  pressing  cases,  where  it  is  practicable 
or  possible,  all  parties  who  may  be  affected, 
by  the  sale,  should  have  an  opportunity  to 
be  heard,  and  to  show  cause  against  It,  be-; 
fore  the  order  is  passed.  Otherwise,  great 
injustice  might  frequently  be  done  in  the 
exercise  of  this  power,  which  was  intended 
to  be  exercised,  not  for  the  benefit  of  one 
party  only,  but  for  the  benefit  and  protection 
of  all  concerned."  CJornell  v.  McCann,  87 
Md.  89.  Now,  in  this  case  the  property  sold 
consisted  of  10  brick  dwelling  houses,  and 
the  decree  was  passed  solely  upon  a  bill  filed 
by  one  lieu  claimant,  and  the  answer  of  the 
defendant  the  owner  of  the  property,  and 
before  the  other  defendants  against  whom 
subpoena  was  prayed  had  the  opportunity 
to  appear  and  answer,  although  they  all  re- 
sided in  the  city  of  Baltimore,  and  wlthhi 
the  jurisdiction  of  the  court.  We  cannot 
agree  that  the  bill  and  answer  of  the  own- 
er, under  such  circumstances,  furnishes  such 
proof  as  the  statute  requires.  To  so  hold 
would  be  to  put  it  in  the  power  of  one  lien 
claimant  and  the  owner  to  procure  a  decree 
by  collusion  for  the  sale  of  the  property,  to 
the  prejudice  and  Injury  of  other  claimants; 
and.  If  an  appeal  had  been  taken  from  the 
OTder  or  decree  for  the  sale  of  the  property, 
we  should  have  had  no  hesitation  in  holding 
that  it  was  erroneously  and  improvldently 
passed.  No  appeal,  however,  was  taken  from 
the  decree.  On  the  contrary,  the  property 
was  advertised  and  sold  by  the  trustees,  and 
the  sale  was  duly  reported,  and  on  the  11th 
January,  1892,  it  was  finally  ratified,  no  ob- 
jection to  its  ratification  having  been  made 
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by  any  of  the  parties  In  Interest.  Farther 
than  this,  notice  by  publication  having  been 
given  by  the  trustees,  in  pursuance  of  an  or- 
der by  the  court,  all  the  mechanic's  lien 
claimants,  with  the  exception  of  the  appel- 
lants, filed  their  claims,  thereby  assenting 
to  the  decree  for  the  sale  of  the  property, 
and  agreeing  to  take  their  pro  rata  distribu- 
tion of  the  proceeds  of  sale.  The  appellants 
having  refused  to  file  their  claim,  the  com- 
plainants, on  the  1st  of  March,  1892,  filed 
a  petition  alleging  that  their  bill  was  in  the 
nature  of  a  creditors'  bill  for  the  enforce- 
ment of  theb:  mechanic's  lien  claim,  and  that 
all  persons  holding  mechanic's  lien  claims 
against  the  property  have  filed  the  same, 
with  the  exception  of  the  appellants,  their 
claim  having  been  filed  of  record  In  the 
clerk's  office  of  the  superior  court  of  Balti- 
more city  after  the  filing  of  complainants' 
blU,  and  after  the  sale  of  the  property  by 
the  trustees;  and,  the  trustees  being  desirous 
of  making  distribution  of  the  proceeds  of 
sale  among  the  several  lien  claimants,  the 
petitioners  pray  that  their  bill  may  be  amend- 
ed by  making  the  appellants  parties  defend- 
ants, and  that  a  subpoena  may  issue,  etc. 
Upon  this  petition,  leave  to .  amend  was 
granted,  and  subpoena  was  Issued,  as  pray- 
ed. In  answer  to  this  petition  the  appel- 
lants say  that  they  are  entitled  to  a  mechan- 
ic's lien  against  the  property  sold;  that  no 
process  was  Issued  against  them  when  the 
bill  was  filed,  nor  was  any  opportunity  af- 
forded them  to  protect  their  rights;  that  it 
is  now  too  late,  after  the  decree,  and  sale  of 
the  property,  to  make  them  defendants;  and 
they  pray  that  the  <M^ler  making  them  de- 
fendants be  stricken  out,  and  the  subpoena 
thereby  issued  be  quashed,  in  order  that  they 
may  have  an  opportunity  to  proceed  against 
the  property  if  necessary,  and  in  such  man- 
ner 08  they  may  be  advised.  And  this  ap- 
peal is  taken  from  a  pro  forma  decree  of  the 
court  below,  refusing  to  strike  out  the  order 
making  the  appellants  defendants,  and  re- 
fusing to  quash  the  writ  of  subpoena. 

Now,  the  bill  of  the  complainants  to  en- 
force the  payment  of  their  lien  by  a  sale  of 
the  property  was  filed  under  section  25, 
art  63,  of  the  Code,  which  provides  that 
"if  the  proceeding  Is  by  bill  in  equity  the 
same  proc^edlngB  sbail  be  had  as  used  by 
tlie  courts  of  equity  to  enforc(>  other  liens, 
and  the  court  shall  decree  a  sale  and  ap- 
point a  trustee  to  make  sale  thereof,  and 
shall  apportion  the  proceeds  of  such  sale 
among  the  persons  entitled  to  Hens  accord- 
ing to  their  respective  rights."  The  pro- 
ceeding is  in  the  natm-c  of  a  proceeding  in 
rem,  and,  when  the  property  is  sold  undo: 
a  decree  passed  in  the  cause,  it  is  sold  free 
and  discharged  of  all  mechanic's  hen  claims, 
the  proceeds  of  sale  being  apportioned  among 
the  persons  entitled  to  such  liens  according 
to  their  respective  rights.  It  is  proper  and 
necessary,  of  course,  that  notice  should  be 
given  to  all  claimants  to  file  their  .respective 


liens,  and  such  notice.  It  appears,  was  given 
to  all  claimants  in  this  case;  and.  If  the  ap- 
pellants refused  to  file  their  claims,  the  court 
could  have  proceeded  to  apportion  the  pro- 
ceeds of  sale  among  such  persons  as  had 
filed  their  liens.  In  such  a  case,  the  only 
remedy  left  to  the  appellants  to  enforce  the 
payment  of  their  claim  was  a  proceeding  In 
personam  against  the  owner.  If  a  claimant 
could  enforce  his  lien,  which  is  a  mere  statu- 
tory lien  against  the  property,  after  it  had 
been  sold  imder  a  decree,  no  purchaser  would 
be  safe  in  buying  the  property.  So,  It  was 
quite  unnecessary  for  the  complainants  to 
have  amended  their  bill  by  making  the  ap- 
pellants parties.  The  fact  that  it  was  so 
amended  furnishes  no  ground  of  complaint 
on  their  part.  The  order  or  decree  for  the 
sale  of  the  property  was,  as  we  have  said, 
an  interlocutory  order,  and  passed  merely 
for  the  protection  of  the  property,  and  for 
the  Interests  of  all  parties  concerned;  and, 
such  being  the  case,  until  that  was  a  final 
decree,  determining  the  rights  of  the  parties 
and  distributing  the  proceeds  of  sale,  the  bill 
was  open  to  amendment  by  leave  of  the 
court.  As  to  the  question  of  costs,  It  does 
seem  to  us  that  the  complainants  (now  ap- 
pellees) are  mainly  responsible  for  this  liti- 
gation. This  bill,  it  is  plainly  evident,  was 
filed  by  them  with  the  concurrence  of  the 
owner.  He  knew  the  parties  holding  me- 
chanic's lien  claims  against  the  property, 
and  by  proper  inquiry  their  names  could 
have  been  ascertained  by  the  complainants. 
No  such  inquiry  was  made,  and  none  of  the 
lien  claimants  were  made  parties  to  the  bill, 
and  no  opportimity  was  afforded  them  to 
show  cause  why  the  decree  idtould  not  have 
been  passed;  and,  such  being  the  case,  al- 
though we  are  obliged  to  affirm  the  pro 
forma  decree  appealed  from,  the  costs  ought, 
we  think,  to  be  equally  divided  between  the 
parties.    Decree  afilrmed. 


(78  Ud.  S4») 

PUTZELL  V.  DROVERS'  ft  MBCJHANICJS' 

NAT.  BANK. 
((}ourt  of  Appeals  of  Maryland.  Jan.  12, 1884.) 
Pabtt  Wall— Eight  to  Rxwovb. 
A  joint  owner  in  a  division  wall  may  re- 
move it,  and  erect  a  new  one,  if  the  work  is 
done  in  a  reasonable  time,  and  the  co-owner  is 
reimbursed  for  necessary  expense  in  protecting 
his  property  daring  the  change. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Bill  by  Selig  G.  Putzell  against  the  Dro- 
vers' and  Mechanics'  National  Bank  for  an 
injunction.  B'rom  a  decree  dismissing  the 
bill,  complainant  appeals.    Reversed  in  part 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  McSHBRRY,  FOWLER,  BRIS- 
COE, and  ROBERTS,  JJ. 

Richard  M.  Venable,  Louis  Putzell,  and 
Hugo  Stiner,  for  appellant  Bernard  C!arter 
and  Jas.  McColgan,  for  appellees. 
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BRTAN,  J.  SeUg  6.  PutzeU  filed  a  biU  in 
equity  against  tlie  Drovers'  &  Mechanics' 
National  Bank  of  Baltimore.  It  was  al- 
leged that  the  defendant,  without  right  or 
Justification,  was  about  to  tear  down  the 
rear  waU  of  the  complainant's  dwelling 
house,  and  thereby  render  it  untenantable, 
and  do  him  irreparable  damage.  The  bill  pray- 
ed an  Injunotion  to  restrain  the  defendant 
from  proceeding  as  alleged,  and  it  was  ac- 
cordingly granted  before  answer.  There  was 
also  a  prayer  for  general  relief.  After  an- 
swer the  defendant  moved  a  dissolution  of 
the  injunction.  Testimony  was  taken  on 
both  Bides,  and  when  the  cause  came  to 
final  bearing  tbe  injunction  was  dissolved, 
and  tbe  bill  dismissed.  Complainant  ap- 
pealed. 

We  think  that  a  statement  of  the  material 
facta  of  the  case  as  they  appear  to  us  will 
sufficiently  show  the  grounds  of  our  <^lnlon, 
without  the  necessity  of  a  discussion  of  the 
testimony  of  tbe  different  witnesses.  Put- 
z^  .the  complainant,  is  tbe  owner  of  a 
leasehold  interest  for  89  years,  renewable 
forever,  in  a  lot  of  ground  in  the  city  of 
Baltimore^  on  the  west  side  of  Butaw  street, 
between  Fayette  and  Lexington  streets.  He 
acquired  this  property  in  the  year  1866.  For 
many  years  before  his  purcliase,  and  ever 
since  then,  there  has  been  on  this  lot  a 
substantial  brick  dwelling  house,  which  ex- 
tended back  to  its  westernmost  boundary. 
The  Drovos'  &  Mechanics'  Bank,  in  the 
year  1888,  became  the  owner  of  a  leasehold 
interest  in  a  lot  of  ground  fronting  on  Fay- 
ette street,  and  running  back  northerly  to 
Marion  street,  and  binding,  for  a  portion  of 
its  easterly  line,  on  the  westernmost  lx>und- 
ary  of  Putzell's  lot  It  is  not  distinctly 
stated  in  tbe  record,  but  this  leasehold  in- 
terest is  evidently  for  99  years,  renewable 
forever.  The  bank's  lot  and  Pntzell's  lot  are 
separated  by  a  division  brick  wall,  which,  by 
the  measurements  proved  in  the  case,  is  shown 
to  be  built  partly  on  the  ground  of  one  of 
these  parties,  and  partly  on  the  ground  of 
the  other.  This  wall  has  been  standing  for 
a  very  long  time,  certainly  for  more  than  30 
years  liefore  the  transactions  which  are  tbe 
subject  ot  complaint  in  this  case.  As  far 
as  we  can  ascertain  from  the  testimony, 
Putzell's  house,  as  originally  built,  had  this 
division  wall  as  its  rear  wall,  but  the  rear 
wall  was  not  built  higher  tlian  tbe  top  of 
the  division  wall.  In  1870,  PutzeU  put  an 
additional  story  on  the  back  building,  pla- 
cing its  rear  wall  on  the  top  of  the  division 
wall.  This  division  wall  was  used  by  ttie 
owners  and  occupants  of  tbe  lot  now  owned 
by  tbe  bank  for  the  purpose  of  designating 
the  boimdary  line  between  it  and  the  PutzeU 
lot.  There  was  evidence  of  the  use  of  it, 
also,  for  a  series  of  years,  as  a  support  for 
the  frame  of  a  grape  arbor.  Tbe  bank,  in 
tbe  year  1892,  commenced  tbe  erection  of  a 
large  six-story  building  for  tbe  purposes  of 
Ita  business,  and  in  the  prosecution  of  the 


work  proposed  to  take  down  the  entire  wall 
separating  the  two  lots,  and  erect  oi>  tbe 
same  line  another  waU  of  sufficient  strength 
and  thickness  to  support  the  new  building, 
not  encroaching  on  PutzeU's  lot,  and  ofTering 
to  give  him  the  benefit  of  the  new  waU  as  a 
partition  waU  for  the  benefit  of  any  buUd- 
ing  to  be  erected  on  his  lot  Tbe  question  in 
tbe  case  is  whether  this  action  on  the  part 
of  the  bank  would  be  a  legitimate  exercise 
of  its  rights  of  property. 

No  one  seems  to  know  when  the  waU  in 
question  was  buUt.  In  aU  probabUity,  the 
time  was  beyond  the  Umit  of  living  memory. 
There  is  some  rea^n  to  think  so  from  the 
fact  that  tbe  deeds  which  created  tbe  lease- 
hold interests  in  these  lots  were  executed 
towards  the  close  of  the  last  century,  and 
early  la  the  beginning  Vt  the  present  It 
seems  to  liave  been  erected  for  tbe  purpose 
of  making  tbe  boundary  between  tbe  lots, 
and  to  liave  been  always  used  for  that  pur- 
pose. The  soil  of  the  respective  owners  was 
covered  by  it;  and  this  was  the  use  of  bis 
BoU  wliich  each  owner  elected  to  make  for 
Ills  own  benefit.  Each  one  owned  the  por- 
tion of  the  wall  which  was  on  his  own 
ground.  There  seems  to  have  been  no  cessa- 
tion of  the  use  of  It  in  'the  way  in  which 
Is  was  intended  to  be  used,— that  is,  to  mark 
tbe  boundary  Une.  There  was  no  ouster  of 
the  possession  of  the  soil.  Each  cotermi- 
nous proprietor  owns  the  portion  of  the  wall 
which  rested  on  his  own  ground,  as  he  had 
continued  to  own  It  from  the  beginning,  and 
he  has  actual  and  beneficial  possession  of  the 
soU  by  reason  of  tbe  occupation  and  use 
of  it  by  means  of  his  portion  of  the  woU. 
Surely,  there  could  not  be  a  more  distinct 
and  unequivocal  exercise  of  tbe  right  of 
ownership  than  to  buUd  on  one's  «wn  land 
a  bouse  or  a  waU,  and  to  use  it  continuously 
for  the  purposes  to  which  it  was  suitable. 
It  is  hardly  necessary  to  refer  to  decided 
cases,  but  one  case  was  cited  in  the  argu- 
ment having  such  peculiar  features  that  it 
may  weU  be  mentioned  whUe  we  are  con- 
sidering this  subject  The  question  was  atxtut 
the  title  to  certain  property  in  the  city  of 
London,  which  was  occupied  by  a  brick 
bouse.  In  tbe  south  WaU  of  the  house  there 
was  a  stone  tablet  bearing  an  inscription 
which  stated  tBat  when  New  street  was 
widened,  nearly  a  century  before  the  time  in 
question,  this  wall  had  been  buUt  by  the 
Bast  India  Company,  and  that  It  remained 
their  property.  The  house  had  l>een  claimed 
by  the  plaintilfs  and  their  predecessors  in 
title,  and  occupied  by  their  tenants,  for  38 
years,  and  during  aU  that  time  there  had 
been  no  acknowledgment  of  tbe  title  of  the 
East  India  Company.  Upon  these  facts  the 
question  of  adverse  possession  was  presented. 
Tbe  court  however,  spealdng  of  the  inscrip- 
tion on  the  tablet,  said:  "It  was,  in  truth, 
a  statement  on  the  waU  itself  that  the  waU, 
forming  a  substantial  part  of  the  property, 
bad  been  erected  by,  and  was  the  boundary 
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wall  of,  the  adjoining  owner,  for  the  East 
India  Company  of  course  continued  to  be 
the  owner  of  the  soil  of  the  street,  although 
dedicated  to  the  public.  There  was  noth- 
ing, therefore,  whatever,  to  lead  to  the  pre- 
sumption that  any  title  had  been  gained  ad- 
verse to  that  of  such  adjoining  owner  by  ad- 
verse possession.  Where  there  is  a  bound- 
ary wall,  and  that  boundary  wall  remains 
undisturbed,  and  an  Inscription  Is  allowed 
to  remain  on  It,  which  states  that  it  is  the 
boundary  wall  of  the  adjoining  proprietor, 
It  seems  to  us  idle  to  suppose  that  any  ques- 
tion of  the  statute  of  limitation,  or  of  ad- 
verse possession,  or  of  cesser  of  possession 
could  properly  arise.  It  was  therefore  mani- 
fest that  the  wall  belonged  to  the  East 
India  Company."  Phlllipson  v.  Gibbon,  6 
Ch.  App.  42a 

We  pass  by  the  use  of  the  wall  as  a  sup- 
port for  the  grape  arbor,  because  that  was 
significant  only  as  tending  to  show  an  act 
of  ownership,  and  we  think  that  the  owner- 
ship Is  fully  maintained  on  the  grounds  al- 
ready stated.  But,  although  there  was  no 
amotion  of  the  possession  of  the  owners  of 
the  bank  lot,  It  does  not  follow  that  Putzell 
had  not  acquired  some  rights  to  the  use  of 
the  divisfon  walL  He  had  used  this  wall 
for  more  than  20  y&irs  as  a  support  to  his 
house;  the  enjoyment  of  it  for  this  purpose 
had  been  notorious,  peaceable,  uninterrupt- 
ed, and  "as  of  right."  Under  these  circum- 
stances, the  law  considers  that  he  had  a 
prescriptive  title  to  the  use  of  it  in  the  man- 
ner in  which  he  had  enjoyed  it  It  is  con- 
ducive to  the  peace  of  society  that  claims  of 
right  which  for  a  long  time  have  been  acqui- 
esced in  and  regarded  as  settled  should  be  pro- 
tected by  the  law,  and  the  space  of  20  years 
has  been  adopted  as  the  period  for  ripening 
claims  of  this  description  into  titles.  Put- 
zell used  this  division  wall  as  the  rear  wall 
of  the  lower  part  of  his  house,  and  also 
used  it  as  a  support  for  the  wall  of  an  ad- 
ditional story.  To  the  extent  of  such  use  his 
title  is  clearly  established.  We  have  said 
that  this  use  was  not  an  oust»  of  the 
coterminous  owner  from  the  possession  of  the 
soil.  It  was  an  easement  for  the  support 
of  the  rear  wall  of  the  hoiise.  By  the  com- 
mon law,  easements  must  be  established 
against  an  owner  of  an  estate  of  inheritance. 
Although  they  may  arise  from  user,  such 
user  is  regarded  by  fiction  of  law  only  aa 
evidence  of  a  grant;  and,  as  the  right 
claimed  is  of  a  permanent  nature,  it  is  said 
that  the  supjKwed  grant  could  have  been 
legally  made  only  by  a  party  who  could 
Impose  a  permanent  burden  on  the  servi^it 
tenement,— that  is  to  say,  by  the  owner  of 
an  estate  of  inheritance.  But  in  this  case 
we  have  no  concern  with  this  principle  of 
the  common  law;  and  need  not  inquire  into 
its  application,  or  Into  seeming  modifica- 
tions of  it.  Both  of  the  lots  in  question  are 
held  under  leases  for  99  years,  renewable 
forever;  and  it  is  well  settled  that  the  hold- 


ers of  such  leases  have  the  absolute  control 
and  management  of  the  property.  They 
usually  have.  In  point  of  fact,  far  more  valu- 
able interests  in  it  than  the  reversioner  who 
holds  the  estate  of  inheritance.  Crowe  v. 
WUson,  65  Md.  481,  482,  5  Aa  427.  The 
bank  retained  all  its  rights  in  the  division 
wall  which  are  not  inconsistent  with  the  en- 
joyment of  the  easement  It  was  bound  to 
permit  It  to  be  used  as  a  support  for  Pnt- 
zell's  house  in  the  accustomed  manner;  but 
this  is  the  limit  of  its  obligation.  It  would 
be  unreasonable  to  deny  to  it  the  right  to 
Improve  its  own  property  according  to  its 
Interests  and  inclinations,  provided  it  did 
not  Infringe  the  rights  of  other  persons.  In 
fact,  the  wall  which  it  proposed  to  take 
down  was  Insufficient  to  support  the  build- 
ing which  it  desired  to  erect.  If  this  should 
be  taken  down,  and  another  larger  and 
stronger  one  built  in  its  stead,  it  would  there- 
by exercise  its  own  legitimate  rights  of 
property;  ana,  if  it  gave  to  the  adjoining 
house  the  same  right  of  support  in  the-  new 
wall  which  it  had  in  the  old  one,  it  would 
not  injure  its  neighbor.  This  seems  to  us 
the  Just  settlement  of  this  controversy.  Put- 
zell may  be  put  to  some  inconvenience  while 
the  building  Is  going  on,  but  this  Is  one  of 
the  unavoidable  consequences  of  living  in  a 
closely-built  city.  We  have  said  that  each 
portion  of  this  division  wall  belonged  in 
severalty  to  the  proprietor  on  whose  ground 
it  stood;  but,  even  if  these  proprietors  had 
been  tenants  In  common  of  this  wall,  the  re- 
sult would  not  have  been  practically  differ- 
ent In  Bank  v.  Stokes,  9  Ch.  Dlv.  72,  Sir 
George  Jessel  cites,  with  marked  approval, 
Oubitt  T.  Porter,  8  Barn.  &  C.  257.  He 
quoted  as  follows  from  the  opinion  of  Mr. 
Justice  Bayley:  "There  is  no  authority  to 
show  that  one  tenant  in  common  can  main- 
tain an  action  against  the  other  for  a  tem- 
porary removal  of  the  subject-matter  of  the 
tenancy  in  common,  the  party  removing  it 
having  at  the  same  time  an  intention  of 
making  a  prompt  restitution.  It  was  not 
a  destruction.  The  object  of  the  party  was 
not  that  there  should  be  no  wall  there,  but 
that  there  should  be  a  wall  there  again 
as  expeditiously  as  a  wall  could  be  made." 
And  in  a  subslequent  part  of  his  opinion  he 
says:  "As  I  have  read  the  law  from  the 
statements  of  eminent  Judges,  be  [that  Is 
a  tenant  in  common]  has  a  right  to  pull 
down  when  the  wall  is  neither  defective 
nor  otkt  of  repair,  if  he  only  wishes  to  im- 
prove it,  or  put  up  a  better  or  handsomer 
one."  Chancellor  Kent  was  of  the  same 
opinion.  In  the  following  passage  from  his 
Commentaries  (volume  3,  p.  437)  he  assumes 
the  right  as  settled:  "If  there  be  a  party 
wall  between  two  houses,  and  the  owner  of 
one  of  the  houses  pulls  it  down  in  order  to 
build  a  new  one,  and  with  it  he  takes  down 
the  party  wall  belonging  equally  to  him  and 
his  neighbor,  and  erects  a  new  house  and 
new  wall,  he  Is  bound,  on  his  part,  to  pull 
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down  and  reinstate  It  In  a  reasonable  time, 
and  with  the  least  Inconvenience."  And 
from  the  remarks  of  Chief  Justice  Bartol  in 
Glenn  v.  Davis,  35  Md.  219,  it  may  be 
readily  inferred  that  the  opinion  of  this  court 
was  the  same.  The  allegations  of  the  bill 
of  complaint  were  sufficient  to  give  a  court 
of  equity  Jurisdiction,  and  they  Justified  the 
preliminary  injunction.  Tlie  complainant  has 
not  proved  the  precise  title  to  the  wall  which 
be  alleged,  although  he  has  proved  a  title 
to  a  portion  of  it,  and  an  interest  in  the 
other  portion  by  way  of  easement  For  the 
reasons  which  we  have  stated,  we  approve 
of  the  dissolution  of  the  injunction,  and  to 
tliat  extent  the  decree  below  will  be  affirmed. 
But  the  right  to  talce  down  the  wall  is  not 
absolute  and  unconditional;  it  is  qualified 
in  the  manner  which  we  have  explained  in  a 
previous  part  of  this  opinion.  The  bank  is 
bound  to  finish  the  division  wall  at  its  own 
expense,  and  to  allow  to  Putzell's  house  the 
same  right  of  support  which  it  had  in  the 
old  wall,  and  to  Indemnify  him  for  the  neces- 
sary expenses  which  he  has  incurred,  and 
may  incur,  In  protecting  his  property  from 
the  consequences  of  the  removal  of  the  old 
walL  For  failure  to  do  these  things  it  would 
be  liable  to  an  action  at  law.  But  as  a 
court  of  equity  had  Jurisdiction  of  this  case, 
although  it  could  not  give  the  precise  relief 
prayed,  it  was  proper,  according  to  well- 
settled  principles,  to  do  complete  Justice  be- 
tween the  parties,  and  thus  avoid  multipli- 
cation of  suits  in  the  fntore.  It  ought  to 
have  retained  the  bill  for  the  purpose  of 
settling  and  adjudicating  any  claim  which 
may  arise  in  favor  of  Putzell  against  the 
bank,  in  accordance  with  the  principles 
which  we  have  stated.  We  disapprove  of 
that  portion  of  the  decree  which  dismisses 
the  bill.  Decree  affirmed  in  part,  and  re- 
versed in  part,  and  cause  remanded  for  fur- 
ther proceedings;  the  costs  in  tliis  court  to 
be  equally  divided  between  the  parties. 


(78  Hd.  <7E) 

BAIiTIMORE  BASEBAIili  CLUB  &  EXHI- 
BITION CO.  OF  BALTIMORE  CITT 
▼.  PICKETT. 

(Court  of  Appeals  of  Maryland.     Jan.  12, 1894) 

CONTBAOT  TOB  SKILLED  LaBOR— CONSTBOOTION— 
EVIPBNCB  or  COBTOK— Dahaobs.  . 

1.  In  an  action  against  a  baseball  club  for 
breach  of  a  written  contract  of  hiring,  whereby 
plaintiff  contracted  with  defendant  "to  play 
ball  for  the  season  of  1892  for  $3,000,"  the  de- 
fense was  that  plaintifE  did  not  exercise  that 
degree  of  skill  required  of  professional  baselMill 

{(layer*  in  the  league  to  which  defendant  be- 
onged,  and  was  discharged  for  inefficiency. 
Held,  that  plaintifC  conid  l>e  required  to  possess 
and  exercise  only  the  ordinary  skill,  knowledge, 
and  efficiency  possessed  and  exercised  by  other 
professional  baseball  players. 

2.  Evidence  of  the  degree  of  skill  required 
of  players  in  the  National  League  was  im  ma- 
terial and  ii-relevant,  since  defendant  entered 
into  the  contract  ia  November,  1891,  and  did 


not  become  a  member  of  such  league  till  Jan- 
nary.  1892. 

3.  Evidence  of  a  custom  that  all  profes- 
sional baseball  clubs  have  the  right,  on  10  days' 
notice,  to  discharge  a  player  who  does  not  play 
satisfactorily,  was  inadmissible,  since  it  would 
not  only  destroy  the  mutuality,  but  vary  the 
terms,  of  the  contract,  which  was  for  a  definite 
term. 

4.  Plaintiff  could  recover  the  contract  price, 
less  such  sums  as  were  paid  him  by  defendant, 
and  also  less  such  sums  as  he  earned,  or  by  the 
exercise  of  due  diligence  might  have  earned,  in 
the  line  of  his  business,  between  the  time  of 
his  discharge  and  the  expiration  of  the  contract. 

Appeal  from  superior  court  of  Baltimore 
city;   Albert  RitcWe,  Judge. 

Action  by  John  T.  Pickett  against  the  Bal- 
timore Baseball  Club  &  Exhibition  Company 
of  Baltimore  City  for  breach  of  contract  of 
hiring.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Argued  before  ROBINSON,  a  J.,  and  BRY- 
AN, McSHERRY,  FOWLER,  BOYD,  and 
BRISCOE.  JJ. 

E.  N.  Rich  and  W.  S.  Bryan,  Jr.,  fop  ap- 
pellant.   John  M.  Gallagher,  for  appellee. 

BRISCOE,  J.  This  suit  was  brought  for 
the  alleged  breach  of  a  special  contract  of 
hiring.  The  contract  was  made  and  entered 
Into  by  and  between  the  Baltimore  Baseball 
Club,  of  the  city  of  Baltimore,  party  of  the 
first  part,  and  John  T.  Pickett,  of  the  city 
of  Chicago,  party  of  the  second  part,  and 
is  in  these  words:  That  "the  said  party  of 
the  second  part  agrees  to  play  ball  for  the 
party  of  the  first  part,  for  the  season  of 
1892,  for  the  sum  of  three  thousand  ($3,000) 
dollars,  with  five  hundred  dollars  advanced 
on  the  contract,  said  sum  of  five  hundred  dol- 
lars ($500)  to  be  considered  part  of  the  said 
three  thousand  ($3,000)  dollars  above  stated; 
salary  payable  first  and  fifteenth  of  each 
montii;  services  to  commence  on  the  2Cth 
of  March,  1892,  and  end  on  October  31st, 
1892."  The  appellee,  the  plaintiff  below,  en- 
tered upon  the  services,  and  performed  them 
until  the  1st  day  of  Jime,  1892,  when  he  was 
discharged  or  released.  He  was  paid  the 
$500  advance  money,  and  also  four  pay- 
ments on  account  of  his  salary.  The  grounds 
set  up  toe  his  discharge  were  want  of  skill 
and  ability.  The  Judgment  was  for  the 
plaintiff,  and  the  defendant  has  appealed. 
At  the  trial  there  were  10  exceptions  re- 
served to  the  rejection  by  the  court  of  evi- 
dence offered  by  the  defendant,  the  third, 
ninth,  and  tenth  of  which  were  abandoned 
at  the  hearing.  There  were  also  exceptions 
to  the  granting  of  the  first,  fourth,  and  fifth 
prayers  of  the  plaintiff,  and  to  the  rejection 
of  the  first,  third,  sixth,  and  eighth  pray- 
ers of  the  defendant,  and  to  the  instruction 
on  the  part  of  the  court  These  exceptions 
form  the  basis  of  this  appeal,  and  we  will 
pass  upon  them  in  their  regular  order. 

There  were  two  defenses  relied  upon  by 
the  appellant:  First  That  the  plaintiff  did 
not  exercise  that  degree  of  skill  and  efficlen- 


Digitized  by 


Google 


280 


ATLANTIC  REPORTER,  Vol.  28. 


(Ud, 


cy  required  of  professional  baseball  players 
plalylng  In  the  league  or  association  to  -which 
the  defendant  belonged,  and  was  discharged 
for  inefficiency.  Secondly.  That  there  was 
a  Tinlversal  and  well-known  custom,  observed 
by  all  professional  baseball  clubs,  that  the 
club  shall  have  the  right,  on  10  days'  notice, 
to  rdease  any  player  who  does  not  come'  up 
to  the  requirements  of  bis  position,  and  play 
satisfactorily;  that  the  defendant  received 
the  10  days'  notice,  and  was  discharged. 

It  wlU  be  observed  that  the  contract  In  this 
case  was  a  special  one,  for  a  precise  period, 
definite  In  Its  terms,  and  Is  simply  an  ordi- 
nary hiring  nnder  a  special  contract  It 
Is  entirely  silent  as  to  the  degree  of  skill 
the  plalntlflF  should  possess  in  the  business 
for  which  be  was  employed.  In  the  words 
of  the  contract,  "he  was  to  play  ball  for  the 
Baltimore  Baseball  Club,  the  party  of  the 
first  part,  for  the  season  of  1892."  Now,  it 
la  a  well-settled  rule  that  the  standard  of 
comparison  or  test  of  efficiency  is  Ihat  degree 
of  skill,  efficiency,  and  knowledge  which  to 
possessed  by  those  of  ordinary  skill,  compe- 
tency, and  standing  In  the  particular  trade 
or  business  toe  which  they  are  employed; 
and,  as  the  contract  provided  for  no  higher 
degree  of  skill  than  this,  none  could  be  re- 
quired. The  supreme  court  at  Pennsylvania 
lays  down  the  doctrine  to  be:  "Where  skill 
as  well  as  care  Is  required  in  performing  the 
undertaking,  if  the  party  purport  to  have 
skill  in  the  business,  and  he  undertakes  for 
hire,  he  is  bound  to  the  exercise  of  due  and 
ordinary  skill  in  the  employment  of  his  art 
or  business  about  it,  or,  in  other  words,  to 
perform  it  in  a  workmanlike  manner.  In 
cases. of  this  sort  he  must  be  understood  to 
have  engaged  to  use  a  degree  of  diligence 
and  attention  and  skill  adequate  to  the  per^ 
formance  of  hte  undertaking.  'Ordinary  skill' 
means  that  degree  which  men  engaged  in 
that  particular  art  usually  employ,  not  that 
which  belongs  to  a  few  men  only,  of  extraor- 
dinary endowments  and  capacities."  Waugh 
V.  Shunk,  20  Pa.  St  133.  Also,  Harmer  v. 
Cornelius,  6  C.  B.  (N.  S.)  236;  Parker  v. 
Piatt  74  m.  432.  This  doctrine  was  fairly 
submitted  to  the  Jury  by  the  first  prayer  of 
the  plaintiff  and  the  fourth  prayer  of  the 
defendant,  by  which  they  were,  in  substance, 
told  that  if  they  found  that  the  plahitiff  did 
not  possess  and  exercise  the  skill,  knowledge, 
and  effici^icy  possessed  and  exercised  by 
other  professional  baseball  players  of  ordi- 
nary skill,  knowledge,  and  efficiency,  and 
that  he  was  discharged  for  such  reasons,  then 
their  verdict  must  be  for  the  defendant  A 
large  number  of  witnesses,  who  had  been 
professional  baseball  players  for  six  or  ten 
years,  and  who  had  played  with  the  plain- 
tiff, testified  that  they  considered  him  a  good 
player,  and  that  he  played  an  average  good 
game  of  ball. 

We  pass  now  to  the  second  question  in  the 
case.  The  contention  on  the  part  of  the 
appellant  la  that  the  contract  was  made  sub- 


ject to  a  usage  or  custom  that  the  club  bad 
a  right  to  cancel  the  contract  and  discharge 
the  player,  on  giving  10  days'  notice,  when 
the  player  Is  deficient  in  his  playing.  The^ 
contract  Is  entirely  silent  upon  this  subject, 
and  it  'is  not  admitted  that  the  player  had 
the  reciprocal  ri^t  to  abandon  the  dub  or 
to  cancel  the  contract  when  he  deemed  it 
proper  or  right  to  do  so.  We  have  carefully 
examined  the  testimony,  and  find  a  failure  of 
proof  to  establish  any  usage.  The  evidence 
was  manifestly  too  vague  and  unmeaning  to 
warrant,  upon  any  principles,  the  submis- 
sion of  any  proposition  based  upon  it  The 
plaintiff  testified  "that  he  had  been  playing 
professional  baseball  for  the  past  nine  years; 
is  familiar  with  tho  rules  of  the  game,  and 
had  signed  contracts  for  professi<Mial  dubs; 
that  he  had  never  signed  a  contract  with  the 
tm  days'  clause;  that  he  never  even  saw  one, 
and  knew  of  no  custom  by  which  a  player 
could  be  discharged  that  way.  That  nothing 
was  said  about  It  when  he  signed."  The  au- 
thCH-itles  all  hold  that  a  usage,  to  be  admissi- 
ble, must  be  proved  to  be  known  to  the  par- 
ties, or  be  eo  general  and  well  established 
that  knowledge  and  adoption  of  It  may  be 
presumed,  and  It  must  be  certain  and  uni- 
form. Foley  V.  Mason,  6  Md.  51;  Second 
Nat  Bank  y.  Western  Nat  Bank,  51  Md.  128; 
Bank  v.  GraflBn,  81  Md.  620;  Patterson  v. 
Growth^-,  70  Md.  125,  16  AO.  631.  But,  c<m- 
ceding  that  there  was  sufficient  evidence  of 
the  cMstom  and  usage  contended  for  by  the 
appellant  we  are  clearly  of  the  opinion  that 
it  was  not  admissible  to  vary  the  terms  of 
this  special  contract  l^e  contract  as  we 
have  said,  is  one  for  a  definite  term  of  serv- 
ice, and  binding  on  both  parties.  To  admit 
the  usage  would  not  only  destroy  its  mutu- 
ality, but  vary  its  terms.  Hie  supreme  court 
of  Rhode  Island,  in  a  similar  case  to  the 
one  now  under  consideration,  held  that  "a 
local  usage  cannot  be  considered  a  part  of  a 
contract,  when  It  contradicts  that  contract" 
Justices  Durfee  and  Halle,  In  delivering  the 
opinion  of  the  court,  say  the  contract  and 
usage  cannot  stand  together.  Either  the  con- 
tract must  prevail,  and  make  void  the  usage, 
or  the  usage  must  prevail,  and  make  void  the 
contract.  The  contract  described  in  this 
dedaration  Is  not  a  contract  made  with  ref- 
erence to  the  usage,  but  against  it  The 
contract  described  is  to  labor  for  a  year,  bat 
the  usage  terminates  it  at  will.  The  contract 
is,  by  the  very  fact  of  its  existence,  a  protest 
against  the  usage,  for  it  ceases  to  be  a  special 
contract  the  moment  that  the  usage  is  made 
part'  of  it  A  usage  which  .innuls  such  a 
contract  cannot  be  given  In  evidence  wUliont 
subverting  the  well-settled  rule  that  usages 
Inconsistent  with  a  contract  cannot  be  given 
In  evidence  to  affect  It  Sweet  v.  Jenkins, 
1  R.  1. 147.  And  to  the  same  effect  is  the  case 
of  Peters  v.  Staveley,  (court  of  queen's 
bendi,)  where  Chief  Justice  Cockburn  holds 
that  the  contract  being  for  me  week  cer- 
tain,  the  custom,  even  if  proved,  could  not 
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<!ontrol  It  15  Law  T.  E.  (N.  S.)  p.  275.  Also, 
Smith  V.  Sheridan.  (Sup.)  10  N.  Y.  Supp.  365. 
The  saute  rule  has  been  established  by  tbia. 
cotirt  In  a  number  of  cases.  Foley  t.  Mason, 
supra;  Bank  v.  Graffln,  supra;  Fertilizer  Co. 
V.  WUte,  66  Md.  452,  7  Ati.  802;  Patterson 
V.  (Jrowther,  70  Md.  125, 16  Atl.  531;  Bank  v. 
TaHaferro,  72  Md.  1«5,  19  AtL  364.  It  fol- 
lows, then,  from  this  view  of  the  case,  that 
there  was  no  error  by  the  court  In  granting 
the  plaintiff's  fourth  and  fifth  prayers,  whldi 
were  to  the  effect  that  there  was  no  evidence 
of  any  usage  by  which  the  plaintiff  could  be 
discharged  before  the  end  of  the  contract 
period  without  sufficient  cause,  and  the  ex- 
clusion from  the  Jury  of  all  evidence  offered 
to  show  the  existence  of  audi  a  usage.  The 
first  prayer  of  the  defendant,  relative  to  the 
existence  of  the  iisage,  was  properly  rejected. 
The  third,  sixth,  and  eighth  prayers  of  the 
defendant  were  properly  rejected  for  the  rea- 
sons we  have  heretofore  given.  The  first 
prayer  granted  on  the  part  of  the  plaintiff 
was  correct,  and  contained  the  law  upon  that 
branch  of  the  case.  We  have  examined  all 
the  exceptions,  and  discover  no  error  of 
which  the  appellant  has  a  right  to  com- 
plaint 

The  first,  second,  fifth,  sixth,  and  seventh 
exceptions  to  the  admission  of  evidence  are 
substantially  the  same,  and  present  the  ques- 
tion as  to  the  degree  «<  skill  required  of  the 
iilalntiff  In  the  performance  of  his  duty. 
The  evidence  was  properly  rejected  because 
It  tended  to  exact  or  to  establish  a  higher 
degree  of  sklU  than  that  contemplated  by  the 
contract  The  appellant  was  not  a  member 
of  the  National  League  at  the  time  the  ooa- 
tract  was  Altered  Into,  on  November  14, 1891. 
It  did  not  become  such  until  January,  1892. 
This  testimony  was  therefore  Immaterial  and 
Irrelevant 

The  fourth  exception  was  to  the  refusal  of 
the  court  to  allow  the  following  question  to 
be  answered:  "Can  you  tell  whether  or  not 
there  was  any  public  complaint  by  the  pa- 
trons of  the  manner  In  which  Mr.  Pickett 
filled  his  position?"  It  is  unnecessary  to  pass 
upon  the  exception,  as  the  witness  after- 
wards substantially  answered  the  question 
proposed,  and  defendant  had  the  benefit  of 
his  answer. 

The  remaining  exception  was  to  the  In- 
struction of  the  court  as  to  the  measure  of 
damages.  This  prayer  instructed  the  jury 
that  If  they  found  for  the  plaintiff,  he  was 
entiUed  to  recover  the  contract  price,  less 
such  sums  as  may  have  been  paid  to  him, 
and  also  less  such  sums  as  he  earned,  or  by 
the  exercise  of  due  diligence  might  have 
earned.  In  the  line  of  his  business,  during  the 
remainder  of  the  period  covered  by  the  con- 
tract We  think  this  was  unexceptionable, 
and  is  the  law  laid  down  by  this  court  in 
Railroad  Co.  v.  Slack,  45  Md.  161.  Finding 
no  error,  and  the  whole  case  having  been 
folrly  submitted  to  the  jury,  the  Judgm^it 
win  be  affirmed. 


(78  Md.  475) 

GERMAN  SAV.  BANK  OF  BALTIMORE 

CITY  V.  RENSHAW. 

(Court  of  Appeals  of  Maryland.     Jan.  12, 1884.) 

Plbdob— Stocks— Rbplbdoe—Notiob. 

1.  Signature  in  blank  of  the  assignment  and 
power  of  attorney  to  bargain,  seii,  and  transfer, 
on  the  back  of  stock  certificates  delivered  as  a 
pledge,  is  notice  to  third  persons  of  the  pledgee's 
lack  of  authority  to  repledge  them  for  his  own 
debt.  Taliaferro  v.  Bank,  17  Ati.  1036,  71  Md. 
209,  followed. 

2.  Where  a  customer  has  requested  a  bro- 
ker to  carry  stock-  for  him  on  margin,  and  has 
furnished  him  cash  and  collateral,  though  the 
broker  were  empowered  to  repiedge  coUateral 
to  keep  good  the  margin,  he  could  only  so  use  it 
as  that  he  can  at  any  time  promptly  return  it 
to  the  customer  when  the  latter  pays  his  debt. 

3.  A  pledgor,  having  paid  his  debt  to  his 
tdedgee,  need  not  tender  its  original  amount  to 
a  second  pledgee  with  notice,  as  a  precedent  to 
recovering  from  him  the  value  of  the  pledge. 

Appeal  from  Baltimore  city  court 
Trover  by  Robert  H.  Renshaw  against  the 
German    Savings    Bank    of    Baltimore    city. 
Judgment  for  plaintiff.    Defendant  appeals. 
Affirmed. 

Argued  before  BRYAN,  McSHBRRY,  ROB- 
ERTS, and  PAGE,  JJ. 

Bernard  Carter,  H.  M.  Ben^nger,  J.  S.  Col- 
well,  and  J.  P.  Brown,  for  appellant.  Bmne 
&  Brown,  for  appellee. 

PAGE,  J.  This  Is  an  action,  of  trover, 
brought  by  Robert  H.  Renshaw  against  the 
German  Savings  Bank  of  Baltimore,  to  re- 
cover the  value  of  200  shares  of  second  pre- 
ferred stock  of  the  East  Tennessee,  Virginia 
&  Georgia  Railroad  Company.  The  only  ex- 
ception is  to  the  action  of  the  court  below  in 
granting  the  first  fifth,  and  seventh  of  the 
plaintiff's  prayers,  and  in  rejecting  all  of  the 
Instmctions  asked  for  by  the  defendant.  Ev- 
idence was  offered  tending  to  prove  that  in 
January,  1891,  Nicholson  &  Sons  agreed  to 
purchase  100  shares  of  Norfolk  &  Western 
preferred  stock,  on  a  margin  of  10  per  cent 
In  the  interview  which  then  took  place  be- 
tween them,  and  which  was  the  first  and  on- 
ly one,  Renshaw  indorsed  to  them  two  checks 
for  $1,000  each,  and  told  them  he  would  place 
securities  in  their  hands  if  they  would  make 
further  purchases  for  him  or  "to  enable  them 
to  make  farther  purchases  for  him  upon  the 
credit  of  his  securities."  Upon  their  agree- 
ing to  this,  he  subsequently,  through  a  Mr. 
Hoff,  delivered  to  them  300  shares  of  East 
Tennessee,  Virginia  &  Georgia  stock,  300 
shares  of  Texas  Pacific,  and  $10,000  Income 
bonds  of  the  Texas  Pacific  Railroad  Company. 
On  the  9th  of  January  he  wrote  to  the  Nichol- 
sons: "Send  for  execution  blank  powers,  au- 
thorizing sale  of  collaterals.  As  soon  as  the 
powers  reach  me,  I  shall  execute  them,  and 
return  to  you.  •  •  •  As  I  am  anxious  to 
increase  my  holdings  in  Norfolk  and  West- 
em  pfd.,  kindly  wire  me  bow  many  shares 
you  are  willing  to  carry  for  me  on  my  col- 
laterals, including  the  $2,000  recently  deliv- 
ered to  yoiL  '    On  the  10th  the  Nicholsons  sent 
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bim  the  stock  to  be  Indorsed  by  him,  and  In 
due  time  It  was  Indorsed,  as  will  hereafter 
appear,  and  returned.  On  the  same  day, 
Renshaw  states,  In  his  letter  of  that  date,  his 
ptu^ose  more  specifically.  He  says:  "These 
securities  I  wish  you  to  bold  as  collaterals, 
for  which  purpose  I  shall  be  glad  to  execute 
the  usual  powers  of  attorney,"  etc.  On  a 
later  date  be  mailed  them  200  more  shares 
of  the  Tennessee  stock  for  the  same  purposes. 
The  assignments  and  powers  of  attorney  In- 
dorsed upon  the  certificates  of  stock  thus 
placed  in  the  hands  of  the  Nicholsons  were 
in  blank,  and  In  the  following  terms:  "For 
value  received, have  bargained,  sold,  as- 
signed, and  transferred,  and  by  these  presents 
do  bargain,  sell,  and  assign,  and  transfer,  un- 
to   ,  the  capital  stock  named  in  the  with- 
in certificate,  and  do  hereby  constitute  and 
appoint true  and  lawful  attorney,  ir- 
revocable for and  in  name  and 

stead,  but  to use,  to  sell,  assign,  trans- 
fer, and  set  over  all  ov  any  part  of  said 
sto<^  and  for  that  purpose  to  make  and  ex- 
ecute all  necessary  acts  of  assignment  and 
transfer,  and  one  or  more  persons  to  sub- 
stitute^ with  like  full  power.    Dated  . 

[Signed]  Robert  H.  Renshaw.  Signed  and 
acknowledged  in  the  presence  of  [Signed]  R. 
Powel  Page."  In  pm-suance  of  this  arrange- 
ment, and  the  orders  of  the  appellee,  the 
Nicholsons,  up  to  the  14th  of  January,  had 
purchased  for  him  800  shares  of  Norfolk  & 
Western  preferred  at  a  total  cost  of  $44,862.- 
60,  and  had  sold  them  again,  by  his  direction, 
for  the  aggregate  sum  of  $42,025.  By  an  ac- 
connt  stated  on  May  18th,  it  appears  that 
Renshaw  owed  them  at  that  time  $907.25,  for 
which  they  held  as  security  all  the  stock  and 
bonds  originally  pledged.  After  this  date, 
and  up  to  the  time  of  their  failure,  the  Nichol- 
sons purchased  for  Renshaw  500  sbores  of 
Norfolk  &  Western  preferred  at  an  aggregate 
cost  of  $26,900;  and,  if  he  be  charged  with 
this,  he  would  be  Indebted  to  them,  as  appears 
by  the  account  filed,  $30,241.32.  But  before 
this  they  had  sold  200  shares  of  the  purchased 
stock  for  $10,975,  and  the  residue  had  been 
passed  by  tbem  to  other  persons  as  collaterals 
for  loans  made  on  their  own  account;  so  that 
none  of  It  was  then  in  their  possession  or  un- 
der their  control.  If  the  cost  of  this  pur- 
chased stock  be  taken  from  the  apparent  bal- 
ance, there  would  still  remain  the  sum  of 
$3,341.82  due  from  him  to  the  Nicholsons. 
But  It  also  appears  that  prior  to  their  fail- 
ure the  Nicholsons  had  pledged  for  their  own 
account  the  Texas  Pacific  bonds,  and  the 
pledgees  of  them,  Roch  &  Coulter,  had  closed 
them  out;  so  that,  at  the  time  of  their 
assignment,  on  any  settlement  that  could 
have  been  made  between  them,  a  large  bal- 
ance was  due  Renshaw.  Two  or  three  days 
after  the  failure  of  the  Nicholsons,  Renshaw 
made  application  to  their  trustees  for  his  se- 
curities, but  was  Informed  by  them  they  had 
been  repledged,  and  later  on  he  learned  that, 
on  the  IStb  of  December  preceding,  the  Nich- 


olsons had  hypothecated  200  shares  of  the 
Tennessee  stock,  together  with  other  securi- 
ties, with  the  appellant,  for  a  loan  of  $15,- 
000  made  by  the  bank  to  them,  and  that  tbe 
stock  was  still  in  Its  possession.  He  there- 
upon made  demand  upon  the  president  for  its 
return,  but  was  told  by  him  "that  the  l>ank 
was  then  taldng  measures  to  have  it  trans- 
ferred to  itself;  that  tbe  only  papers  it  held 
were  the  certificates  for  such  stock,  being 
those  sued  for  In  this  case,  with  the  printed 
form  of  transfer  and  power  of  attorney 
which  were  then  on  the  backs  of  such  certifi- 
cates, signed  by  Renshaw,  with  a  witness 
to  such  signature."  At  the  time  the  stock 
was  received  by  the  bank,  the  blanks  had  not 
been  filled  up,  and  there  was  then  due  to  the 
bank  by  tbe  Nicholsons,  on  account  of  the 
loan,  the  sum  of  $1,600.  Renshaw  did  not 
then  nor  afterwards  make  any  tender  of 
money  to  the  bank. 

The  nature  of  assignments  and  powers 
of  attorney,  such  as  exist  here,  were  full}' 
consldOTcd  In  the  case  of  Taliaferro  v.  Bank, 

71  Md.  209,  17  Atl.  1036.  There  Miss  Talla- 
ferro  Intrusted  her  bonds  to  Veazy  for  sale, 
with  assignments  and  power  of  attorney  ex- 
ecuted In  blank.  In  all  respects  like  those  un- 
der which  tbe  appellant  now  claims,  and  It 
was  hdd  that  by-  no  possible  construction 
could  such  powers  be  regarded  as  conferring 
authority  upon  Veazy  t»  hypothecate  the 
bonds  as  security  for  bis  own  debt;  that 
the  bank  took  them  "with  no  betta:  title 
than  Veazy  himself  possessed,  and  was  to 
be  charged  with  notice  of  such  facts  and  mat- 
ters as  made  It  reasonable  that  inquiry 
should  be  made  Into  such  Utle."    See,  also, 

72  Md.  169.  19  Aa  364.  Applying  this  rule 
to  this  case,  It  follows  that,  having  received 
this  stock  under  these  assignments,  executed 
In  blank,  and  conferring  only  a  power  to 
sell,  the  appellant  was  put  upon  Its  inquiry 
as  to  the  right  of  the  Nicholsons  to  pledije 
It  for  theU*  own  debt,  and  must  therefore 
be  charged  with  full  notice  of  the' contract 
by  which  they  held  It.  And,  if  this  be  so, 
the  appellant,  having  taken  them  as  collat- 
eral for  the  Nicholsons'  debt,  acquired  no  bet- 
ter title  than  the  Nicholsons  themselves  pos- 
sessed. What,  then,  were  tbe  rights  and  pow- 
ers of  the  Nicholsons  respecting  the  stock, 
as  against  tbe  appellee?  Renshaw  desired 
the  Nicholsons  to  buy  and  carry  for  him 
stock  on  a  margin  of  10  per  cent.  For  that 
piupose  he  placed  in  their  bands  $2,000  In 
cash  and  certain  shares  of  stock  as  collateral 
security.  There  is  some  evidence  tending 
to  show  that  the  Nicholsons  were  to  be  at 
liberty  to  rehypothecate  the  stock  to  enable 
them  to  raise  money  to  the  extent  of  meet- 

ilng  the  margin.  Renshaw  himself  said  to 
ithem  he  would  place  It  In  their  hands  to  ena- 
ble them  to  make  further  purchases  for  him 
upon  the  credit  of  bis  securities,  though  in 
his  letter  of  the  10th  of  January  he  wrote 
that  he  intended  them  to  "hold"  his  securi- 
ties as  coUateraL    It  was,  without  question. 
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Intended  by  tbe  parties  that  the  Nicholsons 
should  use  tiie  $2,000  to  meet  the  margins, 
and  it  Is  equally  clear  that  the  parties  did 
not  Intend  that  the  Nicholsons  should  use 
tbe  collaterals  as  their  own  property,  though 
It  may  be  possible  that  it  was  contemplated 
tbat  they  should  have  power  to  use  them  by 
way  of  repledge,  to  raise  such  additional 
sums  as  the  margins  tor  tbe  increased  pur- 
chases might  require.  However  this  may  t>e, 
it  was  tbe  right  of  Renshaw  to  have  a  re- 
turn of  his  stock  upon  making  good  bis  in- 
debtedness to  the  Nicholsons,  and  it  was 
their  duty  so  to  use  it  that  this  right  of 
Renshaw  should  be  fully  preserved.  The 
rule  in  such  a  case  is  well  stated  in  Lawrence 
T.  Maxwell,  53  N.  Y.  29:  "Conceding  the 
right  to  use  the  stock  pledged  by  way  of 
hypothecation,  or  otherwise,  as  claimed,  and 
that  it  was  out  of  the  actual  possession  of 
the  d^endant,  it  was  his  duty  at  once  to  re- 
gain possession,  and  restore  tbe  same  to 
the  plxtintitr.  A  neglect  or  refusal  to  do  so 
gave  the  plaintiff  an  action  as  for  a  conver- 
8i<Mi  of  tbe  property.  It  is  immat^ial  wheth- 
er the  stock  was  hypothecated  by  the  de- 
fendant upon  a  loan  of  money  for  the  bene- 
fit of  the  plaintiff's  transactions  or  for  bis 
own  purposes.  Tbe  right  to  use  the  stock 
pledged  ceases  the  instant  the  debt  Is  paid." 
Jcmes,  Pledges,  {  496;  Oo(^  Stodi  &  S.  g 
467;  Colebrook.  Collat  Sec.  §  306.  Under 
the  spedal  contract  as  we  have  stated  it, 
therefore,  the  Nicholsons  had  no  right  to 
use  tbe  stock  bi  such,  way  as  to  subvert  tbe 
right  of  Renshaw  to  a  return  of  bis  pledged 
securities  upon  tho  payment  of  his  indebted- 
ness. And  no  e-Midence  of  usage  is  admissi- 
ble which  woulddestroy  tbe  contract  Usage 
can  be  admitted  to  interpret  tbe  language  of 
a  contract  where  it  is  obscure,  but  not  to 
change  its  legal  character,  or  derogate  from 
the  rights  of  parties,  or  authorize  acts  con- 
trary to  its  provisions.  Bank  v.  Taliaferro, 
72  Md.  171,  19  Aa  364;  Oook,  Stock  &  S.  S 
462,  and  authorities  thwe  cited;  Ricb  v. 
Boyce,  39  Md.  315;  iB^raft  v.  Fan<aier,  44 
Md.  215;  Fay  t.  Dray,  124  Mass.  600.  In 
Transcontinental  Co.  v.  Hilmers,  20  Fed.  717, 
the  plaintiff  had  deposited  c«taln  shares  of 
stock  as  coUatO'al  security  for  the  payment 
of  $1,000,000  in  one  year,  with  authority  to 
sell  and  assign  the  collaterals  on  faUure  of 
tile  pledgor  to  fulfill  bis  agreement  It  was 
ccmtended  that  the  pledgw  understood  that 
the  defendants,  who  were  stockbr<AerB,  would 
be  obliged  to  hypothecate  the  collaterals 
to  obtain  tbe  money.  "Upon  this  theory," 
said  Wallace,  J.,  "if  they  had  hypothecated 
the  collaterals  as  his  agents,  or  in  such  a 
AVay  that  they  could  be  restored  to  him  upon 
payment  of  the  sum  loaned  on  them,  the 
defendants  would  not  be  liable  for  a  conver- 
«lon.  Such  a  use  of  tbe  stock  might  not  be 
lnconslBt«it  vrltb  the  Intention  of  the  par- 
ties, and  would  not  subvert  tbe  ultimate 
rights  of  the  pledgor,  and  if  sanctioned  by 
nsace^  or  U  within  the  contemplation  of  the 


parties,  'would  not  be  a  conversion.  But 
tbe  defendants  assert  that,  according  to  the 
understanding  between  them  and  the  pledg- 
or, tb.ey  w^re  to  be  at  liberty  to  mingle  the 
securities  with  their  own,  and  raise  money 
on  them  generally,  as  though  they  were 
their  own.  Sudi  a  use  Is  utterly  inconsistent 
with  tbe  contract  of  pledge.  No  evidence  of 
usage  is  admissible  which  would  destroy 
the  contract  If  the  defendants  have  used 
tbe  collaterals  in  such  a  manner  tbat  tbey 
could  not  at  once  regain  them  and  restore 
them  to  tbe  pledgor  when  tbe  obligation  of 
tbe  latter  is  discharged,  they  are  liable  for 
a  conversion."  We  do  not  mean,  by  what 
we  have  said,  to  imply  tbat  the  broker  is 
bound  to  return  tbe  identical  stock  that  has 
been  pledged,  for  "one  sliare  is  exactly  sim- 
ilar to  and  of  tbe  same  value  as  another  of 
tbe  same  company;"  but  he  must  be  ready  to 
return  an  equal  quantity  of  the  same  issue. 
Worthington  v.  Tormey,  34  Md.  193;  Price  v. 
Cover,  40  Md.  111.  It  has  already  been 
shown  that,  at  the  time  of  the  Nicholsons' 
failure,  upon  a  proper  settlement  Renshaw 
bad  fully  paid  bis  Indebtedness  to  them,  and, 
if  this  was  so,  was  in  a  position  to  demand 
the  return  of  the  pledged  securities,  and, 
upon  their  failure  to  do  so,  was  entitled  to 
maintain  an  action  against  them  tor  their 
value.  With  knowledge  of  these  relative 
rights  and  duties  existing  between  the  orig- 
inal pledgor  and  pledgee,  the  appellant  is  fol- 
ly chargeable,  under  tbe  rule  laid  down  in 
Taliaferro's  Case,  above  dted.  It  had  no- 
tice of  everything  of  which  proper  inquiry 
would  have  informed  it  It  must  be  held  to 
have  known,  when  it  recdved  the  stock,  tbat  it 
had  been  pledged  to  the  Nicholsons  under  tbe 
special  contract,  and  that  Renshaw  would  be 
entitled  to  its  return  upon  the  discharge  of 
his  obligation.  It  was  a  taker  with  notice, 
and,  as  sucb,  stands  merely  in  tbe  place  of 
tbe  pledgee,  and  "must  restore  tbe  stock  to 
the  owner  In  case  tbe  pledgee  would  bo 
obliged  to  restore  it  bad  no  second  sale  or 
pledge  been  made."  Cook,  Stock  &  S.  §  472. 
We  think  tbe  cases  of  Donald  t.  Suckling, 
L.  11.  1  Q.  B.  618,  Johnson  v.  Stear,  15  C.  B. 
(N.  S.)  830,  and  Talty  v.  Trust  Co.,  93  U.  S. 
321,  fully  support  tbe  view  we  have  taken 
of  this  case.  In  these  cases  the  debt  from 
the  first  pledgor  to  tbe  first  pledgee  was  un- 
paid at  the  time  tbe  suits  were  brought,  and 
it  was  held  tbe  pledgor  could  not  recover 
tbe  pledge  witbout  tendering  tbe  pledgee  the 
amount  for  which  it  was  originally  pledged. 
In  tbe  last-mentioned  case,  Swayne,  J.,  said: 
"A  tender  to  the  second  pledgee  of  the 
amount  due  from  the  first  pledgor  to  the 
first  pledgee  extinguishes,  Ipso  facto,  tbe  ti- 
tle of  tbe  second  pledgee;"  and,  citing  from 
Story  on  Bailments,  tbe  learned  Judge,  in 
the  same  opinion,  lays  down  this  rule:  "If 
tbe  pawnee  should  und^take  to  pledge  tbe 
property  [not  being  negotiable  secmlties] 
for  a  debt  beyond  bis  own,  or  to  make  a 
transfer  thereof  as  if  he  were  the  actual 
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owner,  tt  ts  cI6ar  that  In  such  case  he  would 
be  guUty  of  a  breach  of  trust,  and  his  cred- 
itor would  acquire  no  title  beyond  that  held 
by  the  pawnee."  When  the  amount  due 
from  the  first  pledgor  to  the  first  pledgee  Is 
not  dlschai'ged,  the  condition  upon  which 
the  former  Is  entitled  to  the  /return  of  hie 
property  has  not  been  complied  with.  These  , 
cases  decldr:  that  under  such  circumstances 
this  condition  may  be  met  by  a  tender  to  the 
repledgee;  and  the  necessity  for  this  follows 
from  the  fact  that  the  right  of  the  original 
pledgor  to  have  bade  his  property  can  only 
arise  upon  the  discbarge  of  the  Indebtedness 
on  account  of  which  the  pledge  was  made. 
It  followB  from  what  we  have  said  that  we 
see  no  errw  In  the  rulings  of  the  court  be- 
low, and  the  Judgment  must  therefore  be 
affirmed. 


(78  Md.  163} 
HOPKINS,  Collector  of  Taxes,  v.  BAKEK 
et  al. 

(Court  of  Appeals  of  Maryland.     Jan.  12, 1891) 

Taxation— Birrs  or  "Stock  in  Tbadb.  " 

A  merchant's  stock  in  trade  is  ''goods 
and  chattels  permanently  located,"  within  (3onst 
art  3,  $  51,  providing  that  such  goods  and  chat- 
tels are  taxable  in  the  city  or  eonnty  where 
they  are  so  located. 

Appeal  from  Baltimore  dty  court 

Action  by  Lewis  N.  Hopkins,  collector  of 

state  and  city  taxes  of  Baltimore  city,  against 

Bako-  Bros.  &  0>.,  tor  state  and  city  taxes. 

There   was  Judgment  for   defendants,    and 

plalntUf  appeals.     Reversed. 
Aisued  before  BRYAN,  FOWLBB.  BRIS- 

GOB,  PAGE],  and  BOYD,  JJ. 

Tbos.  G.  Hayes,  Jas.  P.  Gwrter,  and  Wm. 
S.  Bryan,  Jr.,  for  appellant  David  Stewart 
and  D.  Q.  Molntosh,  for  appellees. 

BOYD,  J.  This  case  was  tried  in  the  Bal- 
timore cdt7  court  on  an  agreed  statement  of 
facts.  The  agreement  shows  that  Charles  3. 
Baker,  William  Baker,  Jr.,  and  Charles  E). 
Baker  compose  the  firm  of  Baker  Bros.  & 
Co.;  that  Charles  El.  Baker  is  a  resident  of 
Baltimore  city,  and  the  other  two  members 
of  the  firm  are  residents  of  Baltimore  county; 
that  Charles  3.  Baker  has  a  four-tenths  in- 
terest, and  the  other  two  have  each  a  three- 
tenths  interest,  In  the  firm.  It  Is  admitted 
that  the  place  of  buBlness  of  the  firm  is  on 
Charles  street.  In  Baltimore  dty,  at  which 
place  is  kept  the  stocks  of  the  partnoshlp, 
of  an  average  value  of  |80,000;  that  the  firm 
has  been  assessed  by  the  appeal  tax  court  of 
Baltimore  dty  for  $80,000  on  their  stock,  and 
$750  on  thehr  horses  used  in  their  business, 
and  taxed  $1,383.95  for  state  and  dty  taxes 
tar  1892.  The  appellees  declined  to  pay  those 
taxes,  but  were  willing  to  pay  on  the  horses 
which  they  keep  permanently  In  the  dty,  and 
(H>  the  three-tenths  Interest  of  Charles  B.  Bak- 
«.    Tbe  question  raised  by  the  agreed  state- 


ment of  facts  and  the  prayers  was  whether 
taxes  could  be  levied  and  collected  from  the 
whole  stock  of  the  firm,  or  whether  only  the 
three-tenths  interest  of  Charles  E.  Baker 
therein  was  liable.  The  court  bdow  decided 
that  the  plaintiff  was  only  entitled  to  re- 
■>over  the  amount  of  taxes  due  for  the  horses 
and  for  ^e  interest  of  Charles  B.  Baker  iu 
the  whole  stock  of  the  partnership.  A  Judg- 
ment was  entered  accordingly  for  $432.38, 
With  Interest  and  costs,  and  the  plaintiff  ap- 
pealed to  this  court. 

The  appellees  rely  upon  section  51  of  artl- 
de  3  of  the  ccmstitution  of  Maryland,  which 
provides  that  "the  personal  property  of  resi- 
dents of  this  state  shall  be  subject  to  taxa- 
tion In  the  county,  or  dty,  where  the  resi- 
dent bona  fide  resides  for  the  greater  part  of 
the  year  for  which  the  tax  may  or  shall  be 
levied,  and  not  elsewhere,  except  goods  and 
chattels  p^manently  located,  which  shall  be 
taxed  in  the  dty  or  county  where  they  are 
so  located."  The  principal  question  to  be  de- 
termined is  the  meaning  of  tbe  term  "per 
manently  located,"  aa  used  in  that  section  of 
the  constitution,  it  bdng  contended  by  fh.f 
appellees  that  the  goods  and  chattels  com- 
posing their  stock  in  trade  are  not  "per- 
manently located"  in  the  dty  of  Baltimore. 
Artlde  15  of  ^e  declaration  of  rights  asserts 
that  "every  person  in  the  state,  or  person 
holding  property  therein,  ought  to  contribute 
his  proporticHi  of  puUlc  taxes  for  the  support 
of  the  government,  acccn-dlng  to  his  actual 
worth  in  real  or  personal  property."  Taking 
this  in  connection  with 'the  provision  of  the 
constitution  above  quoted,  it  is  dear  that  it 
waa  contemplated  by  the  f.iamers  of  the  con- 
stitution that  personal  property  such  as  that 
referred  to  in  this  case  shotdd  be  taxed  some- 
where. If  a  resident  of  Baltimore  county 
has  personal  property,  carriage,  and  h(x*8e8, 
for  example,  which  go  in  and  out  of  the  dty, 
without  having  any  permanent  abiding  i^ce 
in  the  city,  he  should  pay  taxes  on  the  same 
in  Baltimore  county.  '  The  object  of  the  con- 
Btltational  provision  was  to  insure  ss  far  as 
-possible  taxation  once,  and  to  prevent, it  more 
than  <»ioe  on  the  same  property.  As  the 
situs  of  personal  property  is  ordlnarify  the 
place  of  residence  of  the  owner,  the  eonsti- 
tntlon  provides  that  personal  property  \Bhalt 
be  taxed  where  the  owner 'bona  fide  mides 
for  the  greater  part  of  the  year;  but,  aa'that 
provision  alone  might  work  great  hardVhip 
on  the  county  or  dty  where  goods  and  c^t- 
tels  of  the  owner  are  permanently  located, 
the  exception  was  made.  Goods  and  chXt- 
tels  permanently  located  at  the  residence  Of 
the  owner  are  to  be  taxed  there,  so  what  might 
be  called  his  "fioatlng  goods  and  chattelsrT* 
are  taxed  at  the  place  of  his  residence,  b<^ 
cause  they  have  no  actual  sittis  of,  their  owi^ 
and  hence  that  of  their  owner  is  adopted;  but 
such  goods  and  chattels  as  compose  the  stocU 
in  trade  of  the  appellees  are  not  carried  back-t 
wards  and  forwards  between  Baltimore  coun-» 
ty,  or  some  other  county,  and  the  dty  ot 
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Baltimore.  As  long  as  they  are  the  property 
of  the  appellees,  they  are  located  In  Balti- 
more city,  and  they  are  as  "permanently  lo- 
cated" there  as  such  goods  and  chattels  can  be 
anywhere.  They  are  not  manufactured  or  pur- 
chased to  be  kept  as  long  as  they  remain  in 
existence.  The  separate  articles  constituting 
the  stock  may  continue  the  property  of  the 
appellees  for  a  day,  a  week,  a  month,  a  year, 
or  longer,  but  until  they  are  sold  they  remain 
permanently  in  Baltimore,  and  are  not  moved 
from  place  to  place.  That  is  clearly  what 
Is  meant  by  "permanently  located,"  not  that 
the  goods  and  chattels  must  remain  until  they 
are  worn  out,  or  indefinitely.  The  agreed 
statement  of  facts  shows  that  the  average 
value  of  the  stock  carried  by  the  appellees 
is  $80,000,  and  that  they  were  assessed  for 
that  amount  In  other  words,  the  appellees 
keep  constantly  on  hand  at  their  place  of 
business  In  Baltimore  city  $80,000  worth  of 
goods  and  chattels  in  the  shape  of  glass,  etc. 
It  may  be  true  that  $5,000  worth  of  glass 
may  be  sold  and  shipped  away  to-day,  and 
another  lot  of  glass,  worth  $5,000,  may.  be 
sabstltnted  for  It  to-day  or  to-morrow,  but 
the  stock  of  goods  and  chattels  of  the  value 
of  $80,000  is  kept  on  hand,— Is  i>ermanently 
located  at  their  place  of  business.  It  is  not 
necessary  to  itemize  the  stock  in  trade  when 
it  is  assessed.  The  assessors  examine  the 
stodE,  the  goods  and  chattels,  and  fix  their 
value  for  taxation.  Just  as  they  do  the  furni- 
ture or  other  tangible  personal  property  at 
the  respective  residence  of  the  appellees.  If 
the  contention  of  the  appellees  is  to  prevail, 
their  merchandise  cannot  be  taxed  anywhere. 
No  merchant  expects  to  keep  his  stock  per- 
manently on  hand  in  the  sense  that  term  Is 
used  by  the  learned  counsel  for  the  appel- 
lees. He  expects  to  sell  as  soon  as  he  can 
receive  his  price,  and  as  he  sells  he  replen- 
ishes his  stoc3s..  Tlie  articles  are  changing 
from  day  to  day,  but  the  stock,  which  repre- 
aeata  the  aggregate  of  the  goods  and  chat- 
tels, remahis  about  the  same.  Tet  can  It  be 
claimed  that  a  merchant  who  resides  and  car- 
ries on  his  business  In  Baltimore  Is  not  to  be 
taxed  toe  his  stock  In  trade?  A  reasonable 
constmctlon  must  be  given  the  constitutional 
provision,  and  we  must  bear  In  mind  the  ob- 
ject In  taxing  goods  and  chattels  permanent- 
ly located  in  the  dty  or  county  where  they 
are  so  located.  If  the  position  of  the  appel- 
lees is  correct,  it  Is  possible  to  have  hundreds 
Ot  thousands  of  dollars,  probably  millions,  of 
tangible  personal  property,  goods  and  chat- 
tels, within  the  dty  of  Baltimore,  having  the 
benefit  of  its  police  and  fire  protection  from 
year  to  year,  and  yet  not  contribute  one  dol- 
lar to  the  support  of  the  police  and  fire  de- 
partments. Merchants  transacting  business 
in  Cumberland,  Hagerstown,  Frederick,  An- 
napolis, and  other  incorporated  dties  and 
towns  in  the  counties,  could  escape  all  munic- 
ipal taxes  on  their  stock  in  trade  by  living 
beyond  the  corporate  limits  of  those  dties 
and  towns,  while  those  living  within  such 


cities  and  towns  must  pay  the  municipal  as 
well  as  the  state  and  county  taxes  on  their 
stock  in  trade.  Such  a  construction  of  the 
law  would  -encourage  fraud.  A  resident  of 
a  remote  county  might  carry  a  large  stock  In 
trade  in  Baltimore  dty,  or  on  the  eastern 
shore,  without  the  knowledge  of  the  author- 
ities of  the  county  where  he  resided.  We 
recognize  fully  the  force  of  the  argument  of 
counsel  for  the  appellees  that  property  cannot 
be  ta.Kcd  simply  because  It  may  seem  ineq- 
uitable to  permit  it  to  escape  taxation.  But 
when  we  are  called  upon  to  construe  statutes 
or  the  constitution  on  this  subject  it  is  our 
duty,  in  seeking  the  true  interpretation  of 
language  used,  to  place  a  reasonable  construc- 
tion upon  it  and  to  bear  in  mind  the  fact 
that  our  constitution  aimed  to  require  all  per- 
sons to  bear  their  Just  share  of  the  burden 
of  taxation.  This  case  differs  wholly  from 
those  of  Hooper  v.  MaycM-,  12  Md.  464,  and 
Philadelphia,  W.  &  B.  R.  Co.  v.  Appeal  Tax 
Court  50  Md.  397,  dted  by  the  appellees. 
Harper  was  a  resident  of  Baltimore  county,, 
and  this  court  decided  that  his  ship  was  not 
permanently  located  "within  the  state,"  and 
hence  it  could  not  be  taxed  by  Baltimore  dty. 
The  statute  then  in  force  required  property 
owned  by  residents  of  this  state,  and  not  per- 
manently located  elsewhere  within  the  state, 
to  be  assessed  to  the  owner  in  the  county  or 
city  where  he  resided.  The  ship  was  regis- 
tered In  the  customhouse  at  Baltimore,  but 
under  the  law  of  congress  ^stlng  at  tliat 
time  she  conld  not  be  registered  elsewhere 
while  the  owner  resided  in  Baltimore  coun- 
ty, as  Baltimore  dty  was  the  port  of  entry 
of  the  district  wWch  embraced  Baltimore 
county;  and  hence  the  fact  that  she  sailed 
from  the  port  of  Baltimore  dty  to  foreign 
ports  dic^  not  permanently  locate  her  thwe  if, 
in  the  language  of  the  court  in  that  case,  "a 
vessel  built  for  and  actually  employed  in  for- 
eign trade  can  be  said  to  be  permanently  lo- 
cated anywhere."  The  case  in  50  Md.  397,  su- 
pra, determined  that  the  rolling  stock  of  the 
company  could  not  be  assessed  in  Baltimore 
dty,  as  It  was  not  permanently  located  there, 
within  the  meaning '  of  the  general  assess- 
ment act  of  1876,  which  had  a  provision  very 
similar  to  that  In  the  constitution.  The  court 
dedded  that  Baltimore  city  was  not  the  home 
office  of  the  corporation.  It  said,  on  page 
416:  "The  engines  and  cars  of  the  appellant 
have  no  aMdlng  place  or  permanent  location 
in  this  state,  so  as  to  become  incoriMrated 
with  the  other  permanent  property  of  the 
state,  and  are  only  brought  here  transiently 
when  employed  in  the  operation  of  the  road." 
The  court  uses  as  equivalent  terms  "abiding 
place"  and  "permanent  location."  In  this 
case  the  goods  and  chattels  have  an  "ab4ding 
place"  in  Baltimore  city,  and  are  "Incorporat- 
ed with  the  other  permanent  property"  of  the 
city.  They  are  not  simidy  in  transitu,  or 
temporarily  located;  and  it  is  not  a  strained 
construction  of  the  language  of  the  constitn- 
tlon  to  determine,  as  we  do,  that  the  stock 
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in  trade  of  the  appellees  Is  "permanently  lo- 
cated" in  the  city  of  Baltimore,  and  hence 
liable  to  taxation  there. 

We  do  not  deem  it  necessary  to  determine 
whether  tills  stock  could  l>e  taxed  in  Balti- 
more'city  by  reason  of  the  fact  that  it  is  own- 
ed by  a  firm  transacting  business  there.  We 
are  of  the  opinion,  however,  that  it  is  perfect- 
ly proper  to  assess  the  property  to  the  firm, 
instead  of  to  the  indlrldual  members  thereof 
according  to  their  respective  Interests.  There 
are  many  reasons  why  this  should  be  so. 
^e  interest  of  the  partners  may  vary  from 
time  to  time,  and,  should  it  be  necessary  at 
any  time  to  sdl  the  property  for  taxes,  it 
might  be  very  inconvenient,  and  cause  seri- 
ous delay  in  the  collection  of  taxes,  if  the 
interests  of  partners  must  be  determined  as 
they  would  likely  have  to  be  before  any  one 
would  purchase.  As  partnership  assets  are 
liable  for  partnership  debts  before  they  are 
foe  the  debts  of  the  Individual  members  of 
the  firm,  it  would  be  proper  to  levy  the  taxes 
against  the  firm.  Assessing  the  firm  instead 
of  the  individual  members  will  save  much 
inconvenience  to  the  authorities,  and  do  no 
injustice  to  any  ona  It  follows  from  what 
we  have  said  that  the  judgment  below  must 
be  reversed.  Judgment  reversed,  and  new 
trial  awarded. 

(66  N.  H.  148) 

MORSB  V.  BOSTON  ft  K  R.  00. 

(Supreme  Court  of  New  Hampshire.     Grafton. 
March  15,  1890.) 

RAIUCOilD  COMFANIES— Fbxobs— SrooK-KiixiNa 
Cases. 

1.  Plaintiff's  cattle  escaped  from  his  pas- 
ture through  G-.'s  insufficient  fence,  and  were 
turned  into  the  highway,  and  abandoned  by 
6.  An  ox  wandered '  across  G.'s  land  to  de- 
fendant's railroad,  and  was  killed  by  its  loco- 
motive without  the  engineer's  negligence.  Hdd, 
that  plaintiff  could  not  recover  therefor,  since, 
under  the  drcumstances,  defendant  owed  plain- 
tiff no  duty  to  fence  against  his  cattle. 

2.  Plaintiff  having  left  the  ox  on  defend- 
ant's premises,  it  wa.B  skinned  and  boried,  and 
the  hide  converted  by  defendant  Bdd,  that 
plaintiff  could  not  recover  the  value  of  the  hide 
In  an  action  of  tort 

Case  by  Morse  against  the  Boston  and 
Lowdl  Railroad  Company  for  killing  the 
plaintiff's  ox.  There  was  also  a  count  in  tro- 
ver. Facts  found  by  the  court  Judgment 
for  defendant 

Smith  ft  Sloane,  for  plaintiff.  Page  A 
Shurtleff  and  Aldrich  &  Remick,  for  defend- 
ant 

DOB,  OL  X  "At  common  law  the  owner 
of  a  dose  was  not  bound  to  fence  against  an 
adjoining  close  unless  by  force  of  a  pre- 
scriptloii;  but  be  was  at  his  peril  to  keep 
his  cattle  on  bis  own  close,  and  to  prevent 
them  from  escaping;  and  if  they  escaped 
they  might  be  taken  on  whatever  land  they 
were  found  damage  feasant,  or  the  owner 
was  liable  to  aa  action  of  trespaas  by  the 


parly  Injured."  Avery  v.  Maxwell,  4  N.  H. 
36.  Under  the  statute  of  fences  the  land- 
owner "is  obliged  to  foice  only  as  in  the 
case  of  prescription  at  common  law.  The  man- 
ifest object  of  the  statute  was  to  establish 
the  rights  and  obligations  of  tenants  of  ad- 
joining occupied  closes  respecting  the  malcing 
and  maintaining  partition  fences;  and  the 
rights  of  persons  not  having  any  Interest  in 
either  of  the  adjoining  closes  remain  unaf- 
fected by  the  statute,  and  are  to  be  defined 
and  protected  by  the  common  law.  *  •  • 
At  common  law,  when  a  man  was  obliged 
by  prescription  to  fence  his  close,  he  was  not 
obliged  to  fence  against  any  cattle  but  tbose 
which  were  rightfully  In  the  adjoining  dose." 
Bust  V.  Low,  6  Mass.  90,  98,  99.  As  betweoi 
adjoining  owners,  or  those  having  their 
rights,  the  common-law  duty  of  keeping  tbeir 
cattle  on  their  own  land  is  modified  by  stat- 
ute In  a  limited  manner  and  to  a  limited  ex- 
tent that  do  not  affect  this  case.  So  far  as 
the  claim  asserted  by  the  plaintiff  against 
the  defendant  Is  concerned,  the  plaintiff  was 
bound  to  prevent  the  escape  of  his  cattle 
from  his  pasture,  not  only  by  performing  his 
own  fencing  duty,  but  also  by  compelling 
adjoining  owners  to  perform  theirs.  Glovers 
statutory  duty  to  maintain  his  part  of  the 
fence  between  his  field  and  the  plalntltTs 
adjoining  pasture  could  be  enforced  by  the 
plaintiff,  and  could  not  be  enforced  by  the 
defendant.  G«i.  Laws,  c.  142.  The  defend- 
ant is  not  liable  to  the  plaintiff  for  the  con- 
sequences of  his  nonehforcement  of  Glover's 
duty.  Four  of  tbe  plaintiff's  cattle  strayed 
from  bis  pasture  into  Glover's  adjoining 
field,  through  Glover's  insuffident  fence.  If 
they  had  gone  across  the  field  into  C's  ad- 
joining land  through  C's  insuffident  fence^ 
the  law  of  the  authorities  is  that  the  plain- 
tiff would  have  been  liable  to  C.  In  trespass, 
and  would  have  had  his  remedy  against 
Glover.  If  they  had  been  killed  by  falling 
down  a  precipice  in  C's  land,  the  insufiidea- 
cy  of  C's  fence  would  not  have  made  him 
liable  to  the  plaintiff.  In  a  certain  aense^ 
and  for  soin,e  purposes  as  between  the  plain- 
tiff and  Glover,  the  cattle  were  rightfully 
in  Glover's  Add.  Boby  t.  Reed,  89  N.  H. 
461,  466.  Their  oitiy  through  Gloves  in- 
Buffldent  f«ice  was  not  a  trespesa  But  tbey 
were  not  there  rightfully  in  the  sense  that 
would  require  C.  to  teaca  against  them. 
Rust  V.  Low,  6  Mass.  90,  98,  99,  102;  Mills 
V.  Stark,  4  N.  H.  512,  614.  If  th^  had  pass- 
ed through  Glover's  field  into  the  defend- 
ant's adjoining  rood,  without  interference 
from  any  quarter,  it  would  not  be  material 
whether  the  defendant  was  bound  to  mainr 
tain  tbe  whole  or  half  or  none  of  the  fencA 
betweoi  tbe  field  and  tbe  road.  Railroads 
are  not  an  exception  to  the  rule  that  the 
duty  of  fraidng  against  cattle  on  adjoining! 
land  Is  limited  to  cattle  that  are  rightfully' 
there.  McDonnell  v.  Railroad  Co.,  15  Mass. 
664-666;  Jackson  v.  Railroad  Co.,  26  Yt  160; 
Woolson  V.  Railroad  Co.,  19  N.  H.  267,  26», ' 
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270;  To^nw  ▼.  Ballroad  Co.,  21  N.  H.  863; 
CJornwall  y.  Railroad  Co.,  28  N.  H.  161; 
Cbapin  y.  Railroad  Co.,  39  N.  H.  63;  May- 
berry  y.  Railroad  Co.,  47  N.  H.  391;  Giles  y. 
Railroad  Co.,  55  N.  H.  562,  653,  655,  556. 
Like  other  occupiers  and  owners  of  land, 
the  defeadant  Is  not  liable  to  the  plaintiff 
for  not  fencing  against  his  cattle  when  they 
are  rooming  across  Gloyer's  field  under  such 
circumstances  that  the  plaintiff  would  be  11a- 
Ue  to  the  defendant  for  damage  caused  by 
their  passing  from  the  field  into  the  defend- 
ant's road.  When  Olover  found  the  cattle 
in  his  field,  he  could  lawfully  haye  drlyen 
them  back,  into  the  pasture  without  the 
plaintiff's  consent,  and  against  the  plaintiff's 
objection,  and  thereafter  he  could  have  kept 
th«m  out  of  his  field  by  performing  his  own 
fencing  duty,  and  compelling  the  plaintiff  to 
perform  his.  Glover's  right  to  drive  them 
back  arose  from  the  necessity  of  the  case, 
and  not  from  the  plaintiff's  presumed  con- 
sent It  was  a  duty  as  well  as  a  right  If 
he  had  driven  them  north  towards  their  pas- 
ture with  due  care,  one  of  them  might  have 
strayed  In  another  direction,  and  been  killed 
by  a  locomotive  on  the  defmdant's  road. 
Whether  the  defendant  would  have  heea 
bound  to  fence  against  them  while  Glover 
was  carefully  dolag  what  was  necessary  to 
be  done  to  get  them  out  of  bis  field  Is  a 
qne8tl<m  that  need  not  be  considered.  Tf, 
under  such  circumstances,  his  neglect  of  the 
fencing  duty  he  owed  the  plaintiff  would 
impose  upon  the  defendant  a  fencing  duty 
that  would  aid  him  In  avoiding  some  of  the 
consequences  of  his  own  fault,  the  creation 
or  transfer  of  fencing  obligation  In  such  a 
case  would  not  sustain  this  action.  Instead 
of  driving  the  cattle  back.  Glover  put  them 
In  his  barnyard  about  noon,  kept  them  there 
about  half  a  day,  turned  them  into  the  high- 
way between  sundown  and  dark,  and  drove 
them  westerly  In  the  highway  across  the  de- 
fendant's road,  and  then  northerly  in  the 
highway  towards  the  plaintilTs  house.  It 
does  not  appear  that  he  exercised  due  care^ 
or  that  It  was  necessary  for  him  to  put  than 
in  his  yard,  or  keep  them  th&ce  about  half  a 
day,  or  turn  them  into  the  highway  between 
sundown  and  dark,  or  drive  them  towards 
the  plaintiff's  house.  On  the  way,  one  of 
them,  an  ox,  «scaped.  Returning  home,  aft- 
er dark.  Glover  looked  for  the  lost  animal, 
bat  did  not  find  it  While  In  the  plaintiff's 
constructive,  but  in  no  one's  actual,  posses- 
sion. It  wandered  from  the  highway  across 
Glover's  land  to  the  defendant's  road,  where 
it  was  killed  In  the  night  by  a  locomotive 
without  any  fault  in  the  engineer  or  fireman. 
Where  it  passed  from  the  highway  across 
Glover's  land  to  the  railroad  there  was  no 
fence.  The  case  does  not  raise  the  question 
whether  the  defendant  would  haye  been 
bound  to  teooe  against  the  ox  tf  It  had  be^i 
in  the  custody  of'  Glover  as  bailee  until  it 
entered  the  railroad,  and  the  fact  had  been 
ioxmd   that   he   was  properly   exercising'  a 


right  derived  from  necessity.  The  cause  of 
action  alleged  in  the  declaration  did  not  ac- 
crue from  Gloyer's  intervention,  followed  by 
his  abandonment  of  the  duty  he  undertook 
properly  or  im;voperly  to  perform.  Noyes  v. 
Colby,  30  N.  H.  143;  Giles  v.  Railroad  Co., 
65  N.  H.  552,  553,  556.  The  defendant  was 
not  boimd  to  fence  against  the  animal  left 
by  Glover  to  run  at  large  in  the  highway, 
and  roving  tiience  on  Glover's  land  without 
the  consent  or  knowledge  of  Glover  or  the 
plaintiff.  Where  it  entered  the  railroad  the 
plaintiff  was  not  an  adjoining  owner,  and 
had  not  the  rights  of  such  an  owner. 

The  plaintiff,  finding  the  ox  where  It  had 
been  killed,  notified  the  defendant  and  de- 
manded compensation  for  his  loss.  The  de- 
fendant's section  men,  finding  the  ox  dead, 
and  very  much  swollen,  skinned  and  buried 
it,  and  Informed  the  plaintiff  what  they  had 
done.  By  direction  of  the  roadmaster,  they 
sold  the  skin,  and  deposited  the  money  (six 
dollars)  In  the  hands  of  a  proper  officer  of 
the  company,  where  it  remains.  By  leaving 
the  carcass  to  become  a  nuisance  on  the  de- 
fendant's premises  the  plaintiff  compelled 
them  to  bury  it  They  were  not  bound  to  re- 
move or  sell  the  hide.  Their  removal  and 
sale  of  It  Bttee  the  plcdntlff  abandoned  It 
were  lawful.  The  proceeds  of  the  sale  are  to 
be  disposed  of  on  equitable  principles,  but 
not  In  this  action  of  tort  which  the  plain- 
tiff cannot  maintain.  Holt  v.  Stratton  Mills, 
64  M.  H.  109, 116.  Judgment  for  the  defend- 
ant 

BINGHAM,  X,  did  not  sit  The  othws  con- 
curred. 

OBt  Pa.  St.  277) 

TANNBY  et  al.  y.  TANNEY. 

(Supreme  Conrt  of  FennaylTania.    Dec.  SO, 

1893.) 

TlKANTS  IN  CoMlfOK  — RiOBTS  LTTD  REMEDnS  IN- 
T^R  BeSB  —  RATiriOATIOM   OV  COTKNANT'S  AOTS 

—Estoppel. 

1.  Where  property  in  the  management  of 
one  cotenant  is  sold  for  taxes,  and  purchased 
by  him,  the  purchase  inures  to  the  benefit  of 
all  the  cotenants  so  far  as  it  discharges  the 
lien  for  taxes,  and  does  not  divest  them  of  their 
Interests  if  they  elect  to  avoid  the  sale. 

2.  Act  April  22,  1856,  providing  that  no 
right  of  entry  shall  accrue,  or  action  be  main- 
tained, to  enforce  any  trust  as  to  realty  but 
within  five  years  after  such  trust  accraes,  can- 
not avail  such  cotenant  in  an  action  by  his 
cotenants  for  their  sliare  of  the  land,  as  their 
right  in  the  property  is  an  interest  under  the 
common  tide,  In  no  way  affected  by  the 
sheriff's  sale,  they  having  elected  to  treat  it 
as  a  nullity. 

3.  Though  such  cotenants  accepted  their 
share  of  the  purchase  money,  they  are  not  es- 
topped from  avoiding  the  sheriff's  deed,  where 
their  cotenant  concealed  the  fact  thnt  he  was 
the  actual  purchaser  by  procuring  a  stranger  to 
bid  in  the  property  and  convey  it  to  him. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  J.  W.  P.  White,  Judge. 

Ejectment  by  William  H.  Tanney  and  oth- 
ers against  Lewis  H.  Tanney.    Thne  was 
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Jadgment  for  plalntlffB,  and  defendant  ap- 
peals.    Affirmed. 

Geo.  H.  Qualll,  tor  appdlantr  L.  P.  Stone, 
for  appeUees. 

DEAN,  J.  The  parties  to  this  suit  filed  a 
case  stated,  In  the  nature  of  a  special  ver- 
dict, for  the  opinion  of  the  court  The  mate- 
rial facts  agreed  upon  are  these:  WlUiani 
Tanney,  the  ancestor  of  these  parties,  died 
intestate  in  1857.  At  his  death  he  was  the 
owner  of  a  lot,  on  which  was  a  frame  dwell- 
ing house,  in  the  city  of  Pittsburgh.  He  left 
a  widow,  Amelia  Tanney,  and  four  children, 
— Wllllapi,  Emma,  Julia,  and  Lewis.  The 
whole  family  occupied  the  property  untU 
186&.  At  this  time  the  children  had  mar- 
ried, and  all  had  left  the  city.  The  property 
was  thereafter  occupied  by  tenants,  and  the 
rent,  with  consent  of  the  children,  was  "paid 
to  their  mother,  Amelia,  who  died  lOtb  De- 
cember, ISBl.  Up  to  January  1,  1877,  this 
defendant,  Lewis  H.  Tanney,  had  expended, 
la  improvements,  payment  of  taxes,  and 
m1mlcipa^  liens,  $500,  no  part  of  wlilch  was 
repaid  him  by  his  brother  and  sisters,  his  co- 
tenants.  William  Tanney,  one  of  the  plain- 
tiffs, at  the  same  time  had  also  paid  out  $500 
for  the  same  purposes,  no  part  of  which  was 
repaid  by  the  sisters.  The  taxes  for  1878 
and  1878,  amounting  to  $40.73,  not  having 
been  paid,  they  were  entered  as  a  Hen,  scire 
facias  issued.  Judgment  had,  execution  is- 
sued, and  the  property  sold  at  sheriff's  sale. 
One  John  J.  Lawrence  became  the  ostensi- 
ble purchaser  at  a  bid  of  $500,  and  deed  was 
duly  acknowledged  to  him  March  12,  1881. 
Lewis  J.  Tanney,  the  defendant,  by  agree- 
ment furnished  Lawrence  the  $500  purchase 
money  paid  to  the  sheriff,  and  Lawrence 
conveyed  the  property  to  Lewis,  March  24, 
1881,  who  soon  after  took  possession,  and  has 
since  retained  It  The  $500  was  appropri- 
ated: To  costs  and  taxes,  $263.22;  to  the 
widow  and  four  children,  the  balance,  $236.- 
78,  the  widow's  share  being  $78,  and  $39.46 
for  each  of  the  children.  These  plaintiffs 
each  executed  receipts  dated,  respectively, 
July  19,  August  18,  and  August  27,  1881,  for 
these  shares.  They  are  aU  alike,  and  this  is 
a  copy,  without  signature,  of  each  one  of 
them:  "Received  August  27th,  1881,  of  A.  S. 
and  W.  S.  Moore,  the  sum  of  thirty-nine  and 
46-100  dollars.  In  full  of  my  share  of  balance 
due  the  heirs  of  William  Tanney,  deceased, 
out  of  the  sale  of  real  estate  in  Alleghemr 
county,  Pa.,  sold  upon  execution  Issued  upon 
Judgment  No.  37,  September  term,  1879,  in 
the  court  of  common  pleas  of  said  county, 
No.  one,  D.  T.  D."  When  the  money  was 
paid,  all  the  distributees  were  of  full  age. 
William,  Emma,  and  Lewis  lived  at  the  time 
in  Beaver  county,  and  Julia  In  Cleveland, 
Ohio.  The  money  was  paid,  and  receipts 
given,  at  their  homes.  A  S.  and  W.  S. 
Moore,  who  paid  the  money  and  took  the 
receipts,  were  residents  of  Beav«c  coun^. 


Up  until  the  dates  of  the  receipts,  no  one  of 
them,  except  Lewis,  had  any  knowledge  of 
the  filing  of  the  liens  or  the  sheriff's  sale  of 
property.  As  late  as  the  latter  part  of  1879. 
at  the  solicitation  of  Lewis,  all  the  parties 
had  executed  and  delivered  a  power  of  at- 
torney to  Alderman  Leslie,  authorising  him 
to  dispossess  a  delinquent  tenant,  and  relet 
the  property.  Under  the  power  be  obtained 
possession,  and  rented  to  a  new  tenant,  June 
1,  1880,  and  thereafter  accounted  to  Lewis 
for  the  rents.  This  action  of  ejectment  was 
not  begun  until  January  3,  1891,— more  than 
nine  years  after  the  sheriff's  sale  and  the 
payment  of  the  purchase  money.  On  this 
statement  of  facts,  it  was  agreed  that  the 
court  should  enter  such  Judgment  "as  in 
their  opinion  the  law  and  equities  of  the  case 
will  warrant"  The  court  entered  Judg- 
ment for  plaintiffs  for  the  undivided  three- 
fourths  of  the  land,  subject  to  the  payment 
by  each  plaintiff  to  defendant  of  the  sum  of 
$30.46,  the  share  received  of  the  purchase 
money  at  sheriff's  sale,  with  Interest  from 
July  19,  1881.  From  this  Judgment,  defend- 
ant prosecutes  this  appeal,  assigning  for  ct- 
ror  the  Judgment  for  plaintiffs,  and  the  re- 
fusal of  the  court  to  enter  Judgment  for  de- 
fendant. 

If,  without  collusion,  Iiawrence  bad  been 
a  purchaser  for  himself  with  his  own  money, 
and  had  afterwards  conveyed  the  lot  to 
Lewis  Tanney,  Lewis  woxQd  have  taken  a 
good  title  as  against  even  his  cotenants  for 
the  title  of  all  the  tenants  having,  for  the 
debt  of  all,  passed  by  regular  sale  to  a  third 
party,  Lewis  owed  no  duty  thereafter  to 
his  cotenants  with  regard  to  it  But  the 
purchase  by  Lawrence  was  only  nominal. 
He  merely  acted  for  Lewis,  and  paid  for 
it  with  Lewis'  money;  then  reconveyed  to 
him!  The  change  In  title  was  only  in  form; 
the  interests  of  the  cotenants  remained  the 
same.  The  deed  to  Lewis,  if  of  any  value. 
Inured  to  the  benefit  of  all,  the  same  as  if 
be  had  purchased  the  Incmnbrance  without 
a  sale.  Each  one  of  two  or  more  tenants 
in  common  of  land  stands  In  a  relation  of 
confidence  to  his  cotenants  with  reference  to 
the  common  property.  If  one  of  them  pur- 
chases an  outstanding  title,  and  undertakes 
to  claim  under  It  the  common  property  as 
against  the  others,  if  they  contest  it  his 
claim  will  not  be  allowed,  because  It  must 
be  presumed  that  each,  as  regards  the  com- 
mon Interest,  acta  for  alL  The  same  prin- 
ciple Is  invoked  as  is  enforced  between  all  per- 
sons who  occupy  towards  each  other  a  fidu- 
ciary or  confidential  relation.  The  rule,  as ' 
deduced  In  Weaver  v.  Wlble,  25  Pa.  St  270, 
from  the  many  authorities  there  cited,  la 
that  "community  of  interest  produces  com- 
munity of  duty;"  and,  further:  "A  convey- 
ance to  one  of  several  tenants  in  common,  or 
a  deed  to  one  of  two  devisees  of  the  same 
land,  shall  inure  to  the  benefit  of  all  who 
came  in  under  the  same  title,  and  are  hold- 
ing  Jointly  or  in    common.    Where   several 
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persons  hare  a  Joint  or  oommoD  laterest  in 
an  estate,  it  is  not  to  be  tolerated  that  one 
shall  purehase  an  incumbrance  or  an  out- 
standing title,  and  set  it  up  against  the  rest 
(or  the  purpose  of  depriving  them  of  their 
Interests."  Chancellor  Kent,  with  great  truth, 
remarked  "that  such  proceeding  would  be 
repugnant  to  a  sense  of  reflned  and  accurate 
Justice,  and  would  be  Immoral,  because  It 
would  be  against  the  reciprocal  obligation  to 
do  nothing  to  the  prejudice  of  each  other's 
dalm,  which  the  relatlonsblp  of  the  parties 
created."  Ail  that  can  be  demanded  Is  con- 
tribution  from  each  to  the  expense  of  any 
purchase  which  releases  the  common  inter- 
est from  embarrassment;  and,  as  is  said 
In  Ohorpennlng's  Appeal,  32  Pa.  St  316: 
"The  rule  is  Inflexible,  without  regard  to  the 
consideration  paid  or  the  honesty  of  intent. 
Public  policy  requires  this,  not  only  as  a 
shield  to  the  parties  represented,  but  as  a 
guard  against  temptation  on  part  of  rep- 
resentatives." In  Myers'  Appeal,  2  Pa.  St 
463,  these  were  the  facta:  Four  of  the  five 
children,  tenants  In  common  of  a  tract  of 
land,  gave  a  power  of  attorney  to  their 
brother,  the  fifth  one,  authorizing  him  to  re- 
deem land  of  their  ancestor,  which  had  been 
aold  at  a  tax  sale.  The  brother  did  not  re- 
deem, but,  after  the  title  had  become  ab- 
solute in  the  purchaser,  bought  it  from  him 
with  his  own  money,  In  his  own  name,  and 
then  claimed  the  land  to  the  exclusion  of  his 
cotenants.  Held,  that  the  sale  was  voidable 
at  the  option  of  the  other  heirs.  The  case  be- 
fore us  is  stronger  on  its  facts  against  the 
defendant  than  the  one  cited.  Cor  Lewis 
Tanney  was  himself  the  purchaser  at  the 
■ale  for  taxes,  while  in  Myers'  Appeal  the 
purchaser  was  a  stranger,  who  of  his  own 
volition  had  bought,  and  paid  the  consider- 
ation money  out  of  his  own  pocket  That 
the  sheriff  here  made  the  sale  for  taxes  on 
a  mtmlcipal  lien  in  no  way  changes  the  ap- 
plication of  the  principle.  The  sale  resulted 
trom  the  Joint  default  of  all  the  tenants  in 
common.  It  was  the  duty  of  all  to  share 
equally  In  the  payment  of  taxes.  But  Lewis 
had  immediate  charge  of  the  common  prop- 
erty, for  be  procured  the  power  of  attor- 
ns for  Leslie,  and  to  blm  Lieslle  accounted 
for  the  rents  up  to  the  date  of  the  sheriff's 
•ale^  When  be  purchased  with  his  own 
money,  the  purchase  inured  to  the  common 
benefit,— that  is,  it  discharged  the  lien  for 
taxes,  but  their  Interests  were  not  divested 
tj  the  sale  unless  they  ratified  it  What  we 
bare  said  proceeds  on  the  presumption  the 
law  raises.  If  Lewis  had  been  openly  the 
irarchaser  at  sheriff's  sale,  and  had  taken 
the  deed  in  his  own  name,  the  interests  in 
the  land  would  have  remained  the  same,  and 
tlie  possession  would  have  been  constructive* 
ly  in  all  as  tenants  in  common,  notwithstand- 
ing the  naked  legal  title  was  In  Lewis. 

Kat  will  the  statute  of  limitations  of  the 
22d  of  April,  1856,  under  the  facts  of  rec- 
ord, avail  the  defendant   That  act   says: 
v.28A.no.4— 19 


"^o  right  of  entry  shall  accrue  or  action  be 
maintained  to  enforce  any  implied  or  result- 
ing trust  as  to  realty  but  within  five  years 
after  such  equity  or  trust  accrued."  These 
plaintiffs  are  not  seeking  to  enforce  an  im- 
plied or  resulting  trust;  they  are  demanding 
possession  of  the  undivided  three-fourths  of 
their  land,  from  which  defendant  wrong- 
fully keeps  them.  In  reply,  defendant  ad- 
mits they  once  had  title,  but  alleges  by  the 
sheriff's  deed  their  lnta:est  was  divested, 
and  vested  in  him,  and,  if  plaintiffs  have  any 
claim,  it  is  because  a  trust  is  implied  or  has 
resulted  from  his  purchase,  and,  as  the  ac- 
tion was  not  brought  within  five  years,  the 
plaintlfCs  are  barred  by  the  act  of  1856.  They 
answer  that  as  to  them  the  sheriff's  deed  is 
a  nullity;  thMr  relation  as  tenants  in  com- 
mon was  not  changed  by  it,  for  the  policy 
of  the  law  forbids  such  an  attempt  by  Lewis 
to  oust  his  cotenants  from  the  common  in- 
heritance, especially  In  view  of  the  fact  that 
at  the  date  of  the  sherifTs  sale  he  was  In 
the  active  management  of  the  proiperty,  to 
whom  Leslie  accounted  for  rents  and  expend- 
itures. They  claim  no  benefit  from  his  sher- 
iff's deed,  and  avor  that  It  cannot  affect  their 
right  when  they  elect  to  avoid  It  In  this 
they  are  correct  If  Lewis  had  purchased, 
In  bis  own  name,  an  outstanding,  betto:  ti- 
tle to  the.  common  property,  he  would  have 
held  It  as  trustee  for  all,  and  It  would  have 
been  so  decreed  on  reimbursing  him  their 
respective  shares  of  his  outlay.  But  he  pur- 
chased no  outstanding  title  In  this  case.  The 
legal  title  and  possession  in  all  the  tenants 
were  indisputable  from  the  death  of  the  far 
ther.  In  1857,  until  the  acknowledgment  of 
the  sheriff's  deed.  In  1881.  Each,  during  that 
time,  was,  with  reference  to  the  common 
property,  constructive  trustee  for  the  oth- 
en.  Neither  could,  by  a  collusive  arrange- 
ment with  a  stranger  wrest  from  the  others 
their  interests,  and  appropriate  the  whole. 
The  colorable  sheriff's  sale  permitted,  if  not 
prompted,  by  I^iowis,  can  be  no  more  effective 
fix  that  purpose  than  If  he  had  by  his  volun- 
tary deed  conveyed  the  whole  to  Lawrence, 
and  then  had  taken  a  reconveyance  to  him- 
self. Nothing  short  of  an  unequivocal,  hos- 
tile possession  under  the  sheriff's  deed  for 
21  years  would  have  been  effectual  to  bar  the 
right  of  entry  of  the  cotenants  under  the 
common  title  which  came  to  them  from  their 
father  In  1857.  It  Is  not  a  resulting  trust 
An  implied  or  resulting  trust  is  where  land 
is  purchased'  in  the'name  of  one  person,  and 
the  money  paid  by  anotha:;  or  where  a  pur- 
chase Is  made  by  a  trustee  of  land  In  his 
own  name  with  trust  money;  or  where  a 
purchase'  of  land  is  made  by  a  partner  In  his 
own  name  with  partnwahlp  funds;  or  where 
a  conveyance  has  been  obtained  by  fraud. 
These,  and  cases  of  like  character,  come  un- 
der the  head  of  implied  or  resulting  trusts. 
Here,  one  being  privy  in  estate,  legal  and 
equitable,  with  three  others  by  a  covinous 
device  attempts  to  strip  tiis  ootenants  «f 
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their  shares  and  appropriate  the  whole. 
They  could,  with  full  knowledge  of  the  trans- 
action, accept  the  purchase  money  and  ratify 
It,  or  they  could  elect  to  treat  the  sheriff's 
deed  as  a  mere  nullity  and  rest  on  their  un- 
disputed title  for  their  right  to  possession. 
This  last,  they  allege.  Is  their  attitude  here. 
The  defendant  replies  they  accepted  their 
shares  of  the  surplus  purchase  money,  and 
are  estopped  now  from  avoiding  the  sheriff's 
deed.  The  facts  of  record  must  form  the  ba- 
sis of  Judgment  in  this  particular;  and  we 
concur  with  the  court  below  that  not  only  do 
they  fail  to  show  plaintiffs  knew  who  was 
the  real  purchaser,  but  these  facts  show  af- 
firmatively they  did  not  know  their  brother 
was.  There  can  be  no  ratification  or  estoppel 
where  the  act  which  is  set  up  as  constituting 
ratification  was  done  in  entire  ignorance  of 
the  material  facts  prompting  action.  Nor 
was  there  imposed  upon  them  the  duty  of 
Inquiry  before  accepting  the  money,  for  there 
was  nothing  to  excite  suspicion  or  to  stimu- 
late inquiry.  The  purchase  by  the  brother 
was  concealed  by  a  method  most  likely  to 
lure  to  Inaction.  A  public  sale  to  a  strango:, 
on  an  execution  at  the  foot  of  a  debt  which 
they  knew  they  owed,  and  which  had  been 
Judicially  ascertained,  might  well  move  them 
to  the  conviction  that  their  property  had 
passed  to  a  stranger.  To  say  they  could  have 
discovered  the  facts  by  reasonable  diligence 
is  of  no  weight.  In  view  of  the  circumstances. 
As  is  remarked  in  Maul  v.  Rider,  59  Pa.  St. 
167,  a  case  in  some  of  its  features  resembling 
the  one  befwe  us:  "There  are  few  facts 
which  diligence  cannot  discover,  but  thMe 
must  be  some  reason  to  awaken  Inquiry,  and 
direct  diligence  in  the  ctiannel  in  wlii(^  it 
would  be  successful"  As  they  did  not  know 
the  material  fact  here — that  Lewis  was  the 
purchaser  at  sheriff's  sale— when  they  ac- 
cepted the  money,  they  are  not  estopped 
from  now  ai^ertlng  their  right. 

As  to  the  alleged  hardship  of  Imposing  up- 
on one  tenant  in  common  the  care  of  the 
common  property,  and  expenditure  of  mone^ 
in  excess  of  his  receipts,  for  the  benefit  of 
his  cotenants  who  live  remote  from  It,  and 
are  either  unable  or  unwilling  to  contribute 
their  share,  and  then  prohibiting  him  from 
being  a  bidder  to  protect  his  own  interests, 
such  hardship  is  more  apparent  than  real. 
The  common  property  is  chargeable  with  the 
common  debt  reasonably  necessary  for  its 
preservation.  Any  one  of  the  owners  can  m- 
sist  on  an  equitable  accounting,'  whereby,  at 
the  foot  of  a  Judicial  decree,  satisfaction  can 
be  had.  Further,  the  coiut  of  common  pleas 
Is  always  open  for  proceedings  In  partition, 
by  which  the  propwty  can  be  divided  or  sold, 
and  the  proceeds  iu  excess  of  equitable 
charges  divided  among  the  tenants  in  com- 
mon. But  neither  good  morals  nor  law  will 
sustain  this  sort  of  proceeding  on  the  part 
of  one  tenant  in  common  to  oust  his  brother 
and  sisters  from  the  common  inheritance. 

There  Is  a  fact  discloeed  In  this  case,  not 


by  any  means  exceptional,  to  which  we  call 
the  attention  of  the  bar.  Care  and  accuracy 
in  the  preparation  of  paper  'bo(As  is  as  much 
a  professional  duty  as  pointed  and  logical 
presentation  of  the  client's  cause.  While  not 
seldom  many  authorltlCB  are  cited  which 
have  little  or  no  bearing  on  the  questions  to 
be  decided,  still  our  duty  requires  of  us  an 
examination  of  all  those  which  counsel  point 
out  to  us  as  sustaining  his  argument.  In 
view  of  this  he  should  correctly  give  us  the 
volume,  page,  and  names  of  the  parties  In 
each  citation.  As  an  illustration  of  the  un- 
necessary labor  Imposed  by  careless  citation. 
In  the  appellees'  paper  book  11  cases  are 
cited  as  ruling  that  a  tenant  in  common  is 
prohibited  by  the  policy  of  the  law  from  ac- 
quiring, as  against  his  cot«iants,  an  antago- 
nistic title.  The  third  case  dted  is  James 
V.  Conway,  4  Yeates,  111.  There  la  no  such 
case  In  4  Yeates.  We  turned  to  the  voluni^ 
and  page,  and  found  Rodgers  v.  Gibson,  a 
case  ruling  that  a  Judgment  creditor  is  not 
within  the  protection  of  the  recording  acts. 
We  then  turned  to  the  names  of  parties  in 
the  table  of  cases  given  in  the  beginning  of 
the  volume,  and  found  no  case  of  James  v. 
Omway;  then  to  the  Index  at  the  end  of  the 
book,  and  found,  after  careful  examination, 
under  the  head  of  "Limitation  of  ActiMis," 
what  occurred  to  us  as  a  possible  reference 
bearing  on  this  case:  "That,  in  case  of 
fraud,  the  statute  of  limitations  only  com- 
mences to  run  from  the  time  the  right  of  ac- 
tion accrues."  That  referred  to  p»ge  109. 
On  turning  to  that  page,  we  found  a  ease  of 
Jones  V.  Rees'  Bxecutors,  one  of  whom  is 
named  Ckmoway,  ruling  that  where  a  free 
negro,  ignorant  of  his  freedom,  had  In  tho 
early  days  of  the  commouwealth  been  sold 
as  a  slave,  his  right  of  action  for  his  services, 
against  those  who  fraudulently  held  him,  nc- 
cmed  only  whm  he  had  discovered  the 
fraud.  We  infer  this  Is  the  case  meant,  for, 
although  the  bearing  of  this  decision  on  the 
case  In  hand  is  somewhat  remote,  no  othw 
in  that  book  has  any  bearing  on  It  at  alL  If 
this  Inference  be  correct,  then  neither  the 
name  of  plaintiff,  defendant,  nor  page  Is  cor- 
rectly given  In  the  paper  book.  Of  course, 
whether  a  case  is  in  point  Is  a  matter  ot  opin- 
ion. In  which  we  oft^i  have  occasion  to  dif- 
fer from  counsel;  but  the  names  of  parties, 
volume,  and  page  are  facts,  misstatements  of 
which  are  the  result  of  carelessness  and  in- 
difference. We  have  a  right  to  expect  of 
counsel  such  accuracy  of  reter&ace  as  wDI 
enable  us  to  determine  readily  where  the 
law  cited  by  them  can  be  found.  It  is  our 
duty  then  to  examine  and  consider  It  An- 
other case  cited  among  the  same  11  Is  Mc- 
Dowell V.  Potter,  8  Barr,  19.  This  should 
be  page  189.  The  next— 8  Watts,  le-should 
be  page  12.  Then  Duff  v.  WUson,  Pa.  442, 
Is  dted,  the  volume  not  given.  Tliere  are 
a  number  of  errors,  aU  going  to  show  either 
careless  preparation  of  manuscript  or  Indif- 
ferent proof  reading,  it  is  not  material  which. 
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The  duty  of  counsel  to  secure  accuracy  is 
just  as  Imperattve  In  reading  proof  as  In  the 
preparation  of  manuscript  If  they  neglect 
to  do  either,  it  Is  often  impossible  for  us  to 
give  their  causes  that  critical  examination 
thdr  importance  demands.  We  are  led  to 
these  remarks  by  what  seems  to  us  a  grow- 
ing evil,  which,  on  bdng  brought  to  the  at- 
tentlMi  of  the  profession,  we  are  confident 
will  l)e  cured.  The  judgment  is  affirmed, 
and  appeal  dismissed,  at  costs  of  appellant 


as»  Fa.  St.  480) 

McHUOH  T.  SCHLOSSER  et  al. 

(Snpreme  Conrt  of  FennsylTania.     Jan.  22, 

1894.) 

INKKEEPEKS — EJECTING  QDEST — DAMAGES. 

1.  In  an  action  against  an  innkeeper  for 
eaosing  the  death  of  a  gnest  by  putting  him 
ont  of  doors  in  a  winter  storm  while  sick,  the 
conrt  properly  qualified  a  charge  that,  if  de- 
ceased were  tronblesome  to  the  guests,  de- 
fendant might  put  him  out  with  no  needless 
force,  by  stating  that  such  tronblesome  acts 
must  be  willful;  that,  If  they  resulted  from 
sickness,  defendant  could  only  remove  him  in  a 
manner  suitable  to  his  condition. 

2.  A  charge  that  if  deceased  died  of  heart 
disease,  and  defendant  had  no  reason  to  believe 
that  his  removal  would  cause  his  death,  he  can- 
not be  held  liable,  though  such  removal  may 
have  contributed  to  bring  it  on  at  that  time,  was 
properly  refused;  but  the  court  should  have 
charged  that  defendant  was  bound  to  consider 
what  conseqnences  might  be  reasonably  expect- 
ed to  follow  the  sudden  exposure  and  abandon- 
ment of  deceased  in  his  then  condition. 

3.  Evidence  of  deceased's  age,  health,  and 
habits,  not  showing  his  earning  capacity  nor  ex- 
penditures, will  not  support  a  verdict  for  sub- 
stantial damages. 

Appeal  from  court  of  common  pleas,  Al- 
legheny coimty;    S.  A.  McOlung,  Judge. 

Action  by  Mary  McHngh  against  John  B. 
Schlosser  and  O.  G.  Dellenbach  for  torts  caus- 
ing the  death  of  plaintiff's  husband,  A.  B. 
McHngh.  Judgment  for  plaintiff.  Defend- 
ants appeaL     Reversed. 

Willis  F.  McCook,  for  appellants.  John 
Marron,  for  appellee. 

WILLIAMS,  J.  The  defendants  are  hotel 
keepers  in  the  city  of  Pittsburgh.  McHugh 
was  their  guest  and  died  in  an  alley  ap- 
purtenant to  the  hotel  on  the  2d  day  of  Feb- 
ruary, 1891.  Mary  McHugh,  the  plaintiff. 
Is  his  widow,  and  she  seeks  to  recover  dam- 
ages for  the  loss  of  her  husband,  alleging 
that  it  was  caused  by  the  improper  conduct  of 
the  defendants  and  thehr  employes.  An  ex- 
amination of  the  testimony  shows  that  Mc- 
Hugh came  to  the  Hotel  Schlosser  late  on 
Friday  night  January  30th,  registered,  was 
assigned  to,  and  paid  for,  a  room  for  the 
night  and  retired.  On  Saturday  and  Sunday 
be  complained  of  being  111,  and  remained  most 
of  both  days  in  bed.  A  physician  was  sent 
tax  at  his  request  ^iio  prescribed  for  him. 
He  also  asked  for  and  obtained  several  drinks 
during  the  same  time,  and  an  empty  bottle  or 
bottles  remained  in  bis  room  after  he  left  it 


During  the  forenoon  of  Monday  he  seemed 
bewildered,  and  wandered  about  the  hall  on 
the  floor  on  which  his  room  was.  About  the 
middle  of  the  day  tiie  housekeeper  reported 
to  Schlosser  that  he  was  out  of  his  room,  and 
sitting  half  dressed  on  the  side  of  the  bed  in 
another  room.  Schlosser  and  his  porter  both 
started  in  search  of  McHugh,  and  Schlosser 
seems  to  have  exhibited  some  excitement  or 
anger.  He  was  found,  and  the  porter  led 
him  to  his  room.  While  this  was  being  done 
Schlosser  said  to  him,  "You  can't  stay  here 
any  longer;"  to  which  McHugh  replied,  "I'll 
git"  The  porter,  on  reaching  his  room,  put 
his  coat  hat  and  shoes  on  him,  and  at  once 
led  him  to  the  freight  elevator,  put  him  on 
it  and  had  him  let  down  to  the  ground 
floor.  He  then  took  him  through  a  door, 
used  for  freight  out  into  an  alley  some  four 
or  five  feet  wide,  that  led  to  Penn  avenue. 
Rain  was  falling,  and  the  day  was  cold.  A 
stream  of  rain  water  and  dissolving  snow 
was  running  down  the  alley.  McHugh  was 
without  overshoes,  overcoat  or  wraps  of  any 
description.  When  the  porter  had  gotten 
him  part  way  down  the  alley  he  fell  to  the 
pavement.  While  he  was  lying  in  the  water, 
and  the  porter  standing  near  him,  a  lady 
passed  along  the  sidewalk  on  Penn  avenue 
and  saw  him.  She  walked  a  square,  found 
Officer  White,  and  reported  to  him  wliat  she 
had  seen.  He  went  to  the  alley  to  investi- 
gate, and  when  he  arrived  McHugh  had  been 
gotten  to  his  feet  but  was  leaning  heavily 
against  the  wall  of  the  hotel,  apparently  un- 
able to  step.  The  porter  was  behind  him, 
with  his  hands  upon  him,  apparently  urging 
him  forward.  What  followed  will  be  best 
told  in  the  officer's  own  words.  He  says: 
"I  asked,  'What's  the  matter  with  this  man, 
Mr.  Powers?'  He  says,  'He's  sick.'  I  says, 
'He  ought  to  have  something  done  for  him,' 
and  at  that  time  he  fell  right  in  the  alley  on 
his  back.  He  had  his  coat  open,  no  vest  and 
his  shoes  were  untied.  He  had  strings  in  his 
shoes,  but  not  tied."  The  officer  was  asked 
if  the  man  spoke  after  he  reached  the  place 
where  he  was,  and  he  replied  thus:  "He 
spoke  to  me.  Somebody  said  he  was  drunk. 
He  rolled  his  eyes  up,  and  he  says:  'Offica:,I 
am  not  drunk.  I  am  sick.  I  wish  you 
would  get  an  ambulance  and  have  me  takai 
to  the  hospital.'  Then  I  ran  to  the  patrol 
box."  It  required  about  20  minutes  to  get 
an  ambulance  on  the  ground.  During  all  this 
time  the  man  continued  to  lie  on  the  pave- 
ment in  the  alley.  At  length,  after  an  ex- 
posure of  about  half  an  hour  in  the  storm,  and 
on  the  pavement  the  ambulance  came.  He 
was  placed  qn  a  stretcher,  lifted  into  the 
ambulance,  and  taken  to  police  headquarters, 
and  thence  to  the  hospital;  but  all  signs  of 
life  had  disappeared  when  he  was  laid  on 
the  hospital  floor.  The  post  mortem  examina- 
tion disclosed  the  fact  that  the  Immediate 
cause  of  death  was  valvular  disease  of  the 
heart  The  theory  of  the  plaintiff  was  that 
the  shock  from  exposure  to  wet  and  cold  in 
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the  alley  had,  In  his  feeble  and  improtected 
condition,  brought  on  the  heart  failure  from 
which  he  died;  and,  as  the  exposure  resulted 
from  the  conduct  or  directions  of  the  defend- 
ants, they  were  responsible  for  his  death. 
Three  principal  auestions  were  thus  raised: 
First  What  duty  does  an  innkeeper  owe  to 
his  guest?  Second.  What  connection  was 
there  between  the  defendants'  disregard  of 
tbeir  duty,  if  they  did  disregard  it  in  any  par- 
ticular, and  the  death  of  Mr.  McHugh? 
Third.  If  the  plaintiff  be  entitled  to  recover, 
what  is  the  measure  of  her  damages? 

The  attention  of  the  court  was  drawn  to 
the  first  of  these  questions  t^  the  defend- 
ants' third  point,  in  which  the  learned  Judge 
was  asked  to  Instruct  the  Jury,  In  substance, 
that  if  the  deceased  was  troublesome  to  the 
defendants,  and  annoying  to  their  guests, 
they  might  rightfully  put  him  oat  of  their 
bouse,  If  they  used  no  unnecessary  force  or 
violence.  This  point  was  refused  as  framed, 
but  the  learned  judge  proceeded  to  state  the 
rule  thus:  "If  the  annoying  acts  were  will- 
ful, the  defendants  could  remove -decedent 
in  the  manner  stated  In  point  If,  however, 
they  were  the  result  of  sickness,  although 
they  might,  under  certain  circumstances,  re- 
move him,  such  removal  must  be  in  a  man- 
ner suited  to  bis  condition."  This  was  say- 
ing that  if  HcHugh  was  intoxicated,  and 
the  disturbances  made  by  him  were  .due  to 
his  Intoxication,  he  might  be  treated  as  a 
drunken  man;  but  if  he  was  sick,  and  the 
disturbances  caused  by  him  were  due  to 
his  slclmesa,  he  must  be  treated  with  the 
consideration  due  to  a  sick  man.  This  is  a 
correct  statement  of  the  rule.  In  the  de- 
lirium of  a  fever  a  sick  man  may  becotne 
very  troublesome  to  a  hotel  keeper,  and  his 
groans  and  cries  may  be  annoying  to  the 
occupants  of  rooms  near  him;  but  this  would 
not  JustlQr  turning  him  fcnrcibly  from  his  bed 
into  the  street  during  a  wintw  storm.  What 
the  condition  of  the  decedent  really  was 
went  properly  to  the  Jury  for  determination. 
If  they  found  the  fact  to  be  that  he  was  suf- 
fering from  siclmess,  then  the  learned  Judsre 
properly  said  that,  if  his  removal  was  to  be 
undertaken,  it  should  be  conducted  in  a 
manner  suited  to  one  in  his  condition.  The 
second  question  was  raised  by  the  defend- 
ants' foorth  point,  which  was  as  f<^ow8: 
"If  McHugh  died  of  heart  disease,  and  de- 
fendants had  no  reason  to  believe  that  he 
was  so  sick  that  his  removal  from  the  house 
would  cause  his  death,  they  cannot  be  held 
responsible  in  this  action,  even  though  the 
mere  incident  of  his  removal  from  the  house 
may  have  in  some  degree  contributed  to 
bring  it  on  at  that  time."  This  was  refused. 
It  could  not  have  beoi  affirmed  without  qual- 
iflcation;  Iwt  its  refusal,  without  more,  left 
the  Jury  without  any  rule  whatever  upon 
tite  subject  The  question  whldi  the  de- 
fendants were  bound  to  consider  before  put- 
ting the  decedent  out  in  the  storm  was  not 
whether  sach  exi>08ure  "would"  surely  cause 


death,  but  what  was  it  reasonable  to  suppose 
might  follow  such  a  sudden  exposure  of  the 
decedent  In  the  c<Midition  In  which  he  then 
was.  What  were  the  probable  consequences 
of  pushing  a  sick  man.  In  the  condition  the 
decedent  was  in,  out  into  the  storm,  without 
adequate  covering,  and,  when  be  fell,  from 
Inability  to  stand  on  his  feet,  leaving  him  to 
lie  In  the  stream  of  melting  ice  and  snow 
ttiat  ran  over  the  pavement  of  the  allejr,  for 
about  a  half  hour  in  all,  in  the  condition  in 
which  Officer  White  found  him?  The  third 
question  was  raised  by  the  defendants'  first 
point  No  evidence  was  given  tendi::g  to  show 
the  earning  powers  or  the  habits  of  industry 
and  thrift  of  the  deceased.  For  this  reason 
the  court  was  asked  to  instruct  the  Jury  tiiat 
"nothing  more  than  nominal  damages  can 
be  recovered  in  this  action."  This  was  re- 
fused, and  the  Jury  was  told  In  the  general 
charge  that,  as  the  evidence  fixed  his  age, 
and  gave  information  attout  his  health  and 
habits,  they  might  from  this  data  estimate 
his  earning  capacity,  and  the  pecuniary 'loss 
of  the  plaintiff.  Now,  it  is  true,  as  said  lu 
Railroad  Co.  v.  KeUer,  67  Pa.  St  300,  that 
since  the  acts  of  1851  and  1855  life  has  a 
value  which  the  law  will  recognize,  and 
which  the  survivors  who  are  entitled  to  sue 
may  recovw  at  law.  It  is  true  that  this 
value  is  to  be  fixed  by  the  jury  In  view  of 
all  the  circumstances,  and  It  is  not  necessarily 
limited  to  what  is  known  as  "nominal  dam- 
ages." But  It  is  also  true  that  when  the 
probable  earnings  of  the  deceased  are  to  be 
taken  Into  accoimt  in  fixing  the  damages  It 
is  the  duty  of  the  plaintiff  to  show  the  earn- 
ing power  of  the  deceased,  cr  give  such  evi- 
dence in  regard  to  his  business,  business  hal>- 
Its,  and  past  earnings,  as  may  afford  some 
basis  from  which  earning  capacity  may  be 
fairly  estimated.  Ballroad  Co.  v.  Zebe,  33 
Pa.  St  318;  Railroad  Co.  v.  Vandev^,  3G 
Pa.  St  298.  The  true  measure  of  damages 
is  the  pecuniary  loss  suffered,  without  any 
solatium  for  mental  suffering  or  grief;  and 
the  pecuniary  loss  is  what  the  deceased 
would  probably  have  earned  by  his  labor, 
physical  or  Intellectual,  In  his  business  cft 
profession.  If  the  Injury  that  caused  death 
had  not  befallen  him,  and  which  would  have 
gone  to  the  support  of  bis  family.  In  fixing 
this  amount  consideration  should  be  given  to 
the  age  of  the  deceased,  his  health,  his  abil- 
ity and  disposition  to  lalKnr,  his  habits  of 
living,  and  his  expenditures.  Railroad  Co.  ▼. 
Butler,  57  Pa.  St  335;  Iron  Co.  v.  Rupp,  100 
Pa.  St  95;  CoBl  &  Coke  Co.  ▼.  McBJnery,  01 
Pa.  St  185.  It  is  very  clear  that  the  refusal 
of  the  first  and  fourth  points  without  ex- 
planation left  the  Jury  without  any  adequate 
instruction  on  the  Important  questions  to 
which  these  points  related.  The  consequence 
was  a  verdict  based  on  the  earning  power  of 
the  deceased,  which  the  learned  judge  felt 
constrained  to  reduce,  and  which  was  unsup- 
ported by  the  evidence.  It  will  not  do  to 
permit  such  a  Terdict  without  some  evidence 
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from  frhldi  &e  calculation  of  the  pecunlatr 
loss  of  the  plaintiff  may  be  made.  The 
judgment  is  reversed,  and  a  venire  facias  de 
novo  awarded. 


(159  Pa.  Bt.  U) 
OLEMINGEK  et  al.  ▼.  BADEN  GAS  CO. 

et  al. 

(Supreme  Court  of  Pennsrlvania.     Dec  30, 

1883.) 

Oil  I<a*8B— BnPtJLATiosr  for  Forfeiture  —  Cos- 

STRUcnoN— Waives. 

1.  A  forfeiture  of  an  oil  lease  containing  a 
dause  that  the  lessee  "agrees  to  commence 
operations  on  the  premises  or  forfeit  this  lease 
within  8izt7  days,  and  to  complete  a  well  in 
five  month^"  is  effected  by  the  noncompletion 
of  a  well  within  the  five  months,  as  the  stipula- 
tion for  a  forfeiture  applies  to  the  time  of  com- 
pleting, as  wdl  as  to  that  of  commencing,  oper- 
ations. 

2.  An  oil  lease  contained  a  stipulation  foi 
a  forfeiture  if  the  lessee  did  not  begin  opera 
tions  within  two  months,  and  have  a  well  com- 
pleted within  five  months.  Hdd,  that  a  waiver 
of  the  ■tipnlatlon  as  to  the  time  of  completing 
the  well  was  not  shown  by  proof  that  the 
lessor  consented  to  an  extension  of  the  time 
within  which  to  begin  operations. 

Appeal  from  cout  of  common  pleas,  Alle- 
gbeny  ooonty;  J.  F.  Slagle,  Judge. 

BJectment  by  Franlc  J.  Gleminger  and  an- 
otber  against  the  Baden  Gas  Company  and 
others.  From  a  judgment  for  defendants, 
entered  upon  a  verdict  directed  by  the  court, 
plaintiffs  appeaL    Affirmed. 

This  was  an  actlcm  of  ejectment,  brought 
upon  a  lease,  for  oil  and  gas  purposes,  of 
the  land  described  in  the  writ  The  case 
turned  upon  the  construction  of  the  follow- 
ing clanse  contained  In  the  lease:  "The  party 
of  the  second  part  further  covenants  and 
agrees  to  commence  operations  on  the  afore- 
mentioned premises  or  forfeit  this  lease 
within  sUty  days,  and  to  complete  a  well  on 
this  lease  in  five  months."  Defendants  al- 
leged forfeiture  under  this  clause  for  fail- 
ure to  complete  a  well  In  five  months,  and 
the  court,  adopting  the  defendants'  view,  di- 
rected a  verdict  accordingly. 

Walter  Lyon,  Charles  H.  McKee,  and  John 
F.  Sanderson,  for  appellants.  John  O. 
Thompson,  for  appellees. 

MTTCHBIiL,  3.  It  is  tme  that  ttie  right 
of  forfeltore  most  be  distinctly  reserved,  and 
that  in  cases  of  doubt  the  courts  lean  against 
such  a  claim.  Bnt  this  rule  does  not  pre- 
vent the  operation  of  the  guiding  principle 
in  regard  to  all  contracts,— that  the  Intentirai 
of  the  parties,  when  ascertained,  must  pre- 
TBlL  Rules  of  constmctlon  are  aids  in  ar- 
riring  at  the  intention,  and  when  that  is 
clear,  either  with  or  without  resort  to  them, 
the  court  has  nothing  to  do°  but  to  carry  it 
out.  The  general  intent  of  the  covenant  tn 
the  present  case,  notwithstanding  some  little 
awkwardness  in  the  arrangement  of  the 
language,  is  clearly  enough  to  secure  the 
immediate  derdopment  of  the  land.    It  Is, 


in  substance,  a  single  covenant  for  a  wdl, 
to  l>e  commenced  within  60  days  and  com- 
pleted in  6  months.  Tlie  parties  certainly 
did  not  mean  that  a  well  should  be  begun 
within  60  days,  and  then  indefinitely  stopped, 
with  no  remedy  to  the  lessor  but  an  action 
on'the  covenant.  Such  a  construction  would 
destroy  the  main  object  of  the  clause,— the 
prompt  test  of  the  land  for  oil  purposes,  and 
its  diligent  development  The  gist  of  the 
covenant  was  to  have  a  well  finished  In  5 
m<mth8.  The  beginning  in  60  days  was  only 
material  as  a  step  towards  that  end,  and  the 
stipulation  for  a  forfeiture  applies  equally 
to  both  branches  of  the  covenant.  Any  oth- 
er construction  would  destroy  its  efBdency 
for  the  very  purpose  of  its  making.  There 
was  ho  evidence  to  connect  the  possible 
waiver  as  to  the  60  days  with  the  otber  part 
of  the  covenant  Even  as  to  the  60  days, 
the  evidence  of  waiver  is  little  more  than  a 
scintilla;  and,  as  to  the  other,  De  Witt,  the 
original  lessen,  says:  "The  forfeiture  of  the 
lease  depended  upon  the  completion  of  the 
wells,  as  we  understood  it;  *  *  *  upon 
the  fire' months;"  and,  again:  "The  conclu- 
sion was  that  Mr.  Phillips  acquiesced  in  the 
delay,  and  acknowledged  the  lease,  on  the 
assurance  that  there  would  be  a  well  put 
down,— would  be  developed."  There  was 
therefore  no  questl<m  for  the  Jury,  and  the 
learned  judge  was  right  in  directing  a  ver- 
dict for  the  defendant   Judgment  affirmed. 


(169  Fa.  St.  258) 

DICKINSOX  V.  GRAND  LODGE  A.  O.  U.  W. 

OF  PENNSYLVANIA. 

(Sapreme  Conrt  of  iPennearlvania.     Dec.  80, 

1893.) 

BiHavoLBXT  Societies — Action  om  Cbbtifioatk 

OP  MEMBERsaip— EviDEircs. 

1.  In  an  action  on  a  benefit  certificate  is- 
sued by  an  association  organized  to  accumulate 
a  fund  for  the  protection  of  its  members  in 
case  of  sickness,  injury,  or  death,  the  applica- 
tion for  membership  is  admissible  in  evidence 
aa  a  part  of  the  contract,  as  Act  May  11,  18^, 
(P.  L.  20,)  providing  that  an  application  for 
life  or  fire  insurance  shall  not  be  considered  aa 
a  part  of  the  contract  unless  it  be  'attached  to 
and  accompany  the  policy,  does  not  apply  in 
such  case. 

2.  In  an  action  against  a  benefit  association 
on  a  certificate  of  membersiiip,  on  which  de- 
fendant denies  liability  because  of  nonpayment 
of  assessment,  evidence  is  inadmissible  that  it 
was  defendant's  custom  to  reinstate  members 
on  payment  of  defaulted  assessments,  as  a  mat- 
ter of  course  if  no  other  charges  were  prefer- 
red against  tnem. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Ellen  M.  Dli^nson  against  the 
Grand  Lodge  of  the  An(dent  Order  of  United 
Workmen  of  Pramsylvanla  on  a  benefldary 
c»tificate.  Defendant  had  Judgment,  and 
plaintiff  appeals.   Afilrmed. 

Following  are  plaintiff's  second,  third, 
fonrtli,  and  fifth  spedflcations  of  error: 

"Second.  The  conrt  erred  In  reusing  the 
evidence  proposed  by  the  plaintiff  under  the 
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following  offer,  to  wit:  'PlalntHTs  counsel 
proposes  to  prove  that  It  was  customary  for 
the  lodge,  up  to  about  this  time,  whenever 
a  member  was  a  few  days  behind  in  the  pay- 
ment of  bis  assessments.  If  he  paid  them  up, 
to  reinstate  him,  as  a  matter  of  course,  un- 
less charges  for  some  other  cause  were  pre- 
ferred against  him.  (Objected  to.  Objec- 
tion sustained.    Bill  sealed  for  plalntifT.)' 

"Third.  The  court  erred  In  Its  answer  to 
plalntifTs  first  point,  to  wit:  '(1)  That  no 
lawful  assessment  has  been  shown  to  have 
been  made  by  the  defendant  upon  John  S. 
Diddnson.    Answer.    Refused.' 

"Fourth.  The  court  erred  In  its  answer  to 
plaintiff's  second  point,  to  wit:  'That  no 
sufficient  or  proper  notice  of  the  lost  assess- 
ments, Nos.  S  and  4,  has  been  shown  to 
have  been  given  to  John  S.  Dickinson. 
Therefore,  there  is  no  evidence  in  this  case 
to  establish  the  right  of  the  defendant  to 
avoid  or  forfeit  the  beneficiary  certificate 
sued  on  in  this  case.    Answer.    Refused.' 

"Fifth.  The  court  erred  in  its  answer  to 
plaintiff's  third  point,  which  was  as  follows, 
to  wit:  '(3)  Under  all  the  evidence;  the  ver- 
dict must  be  for  the  plaintiff  for  the  amount 
of  the  certificate  sued  on,  for  $2,000,  with 
interest  from  the  date  of  the  death  of  John 
S.  Dickinson,  June  5,  1888.  Answer.  Re- 
fused.' " 

'  J.  S.  &  E.  G.  Ferguson  and  Tbos.  B.  Al- 
corn, for  appellant  Young  Sc  Trent,  for  ap- 
pellee. 

1 

STBRBETT,  O.  J.  This  action  was 
brought  by  the  widow  of  John  S.  Dickinson 
against  the  Grand  Lodge  of  the  Ancient  Or- 
der of  United  Workmen,  a  fraternal  benefi- 
cial association,  to  recover  $2,000,  evidenced 
by  a  beneficiary  certificate  issued  by  said 
association  to  plaintiff's  husband  on  May  18, 
1883,  a  copy  of  which  Is  made  part  of  her 
statement  of  claim.  On  the  trial,  plaintiff 
gave  the  certificate  in  evidence,  proved  the 
death  of  her  husband,  and  rested.  Defend- 
ant then  Introduced  Mr.  Dickinson's  appli- 
cation for  membership  in  said  lodge,  contain- 
ing, inter  alia,  the  following  clauses:  "I 
hereby  agree.  In  consideration  of  a  certifi- 
cate of  two  thousand  dollars  to  be  issued 
to  me  by  said  grand  lodge,  to  pay  all  bene- 
ficiary assessments  lawfully  made  upon  me 
by  said  grand  lodge,  not  later  than  the  twen- 
ty-eighth day  of  the  month  in  which  said 
notice  of  assessment  was  issued.  I  further 
agree  that  should  I  fail  or  neglect  to  pay  any 
assessment  or  assessments,  as  above,  within 
the  specified  time,  the  beneficiary  certificate 
issued  as  above  shall  be  null  and  void,  and 
that  myself  or  my  legal  representatives  shall 
not  be  entitled  to  nor  have  any  claim  under 
said  certificate."  Referring  to  said  applica- 
tion as  part  of  the  contract,  and  reciting  that 
the  12,000  Is  payable  to  applicant's  wife  at 
his  death,  the  beneficiary  certificate  itself 
de<dares:     "It  is  also  understood  and  agreed 


that  the  condlttons  set  forth  in  the  applica- 
tion for  this  certificate  are  the  conditions 
upon  which  Brother  John  S.  Dickinson  is 
entitled  to  participate  In  the  beneficiary  fund 
of  the  order,  and  that  any  violation  of  said 
conditions  renders  this  certificate  null  and 
void,  and  that  said  grand  lodge  shall  not  then 
be  liable  for  the  above  sum,  or  any  part 
thereof."  Time  is  evidently  of  the  essence 
of  these  stipulations  as  to  prompt  payment 
of  assessments,  and  In  such  associations  it 
la  obviously  ne<^sary  that  It  should  be  so. 
Testimony  was  also  introduced  by  defend- 
ant to  prove  that  assessments,  payable  on  or 
before  January  28,  1888,  of  which  said  ap- 
plicant had  due  notice,  were  made,  and  that 
he  defaulted  In  the  payment  of  the  same. 
The  case  was  fairly  submitted  to  the  Jury, 
with  fuU  and  adequate  instructions  as  tp  the 
legal  questions  involved.  The  verdict  for  de- 
fendant Is  necessarily  predicated  of  their 
finding  that  plaintiff's  husband  made  default 
in  the  payment  of  said  assessments.  Hence, 
it  follows,  according  to  the  very  terms  of 
the  contract,  that  the  beneficiary  certificate 
became  "null  and  void."  There  Is  no  escape 
from  this  conclusion,  unless  the  learned  judge 
erred  In  one  or  more  of  the  particulars  com- 
plained of. 

The  first  specification  charges  error  In  ad- 
mitting the  application  above  referred  to. 
This  Is  grounded  on  the  assumption  that 
defendant  is  an  Insurance  company,  and  the 
contract  sued  on  1$  a  contract  of  assurance 
on  the  life  of  plaintiff's  husband,  for  her 
benefit  if  this  be  so,  the  application  should 
have  been  excluded,  under  the  provisions  of 
the  act  of  May  11,  1881,  entitled  "An  act 
relating  to  life  and  fire  insurance  policies," 
(P.  L.  20.)'  Such  assumption,  however,  is  un- 
warranted. The  defendant  is  not  an  Insurance 
company,  but  belongs  to  the  distinctly  recog- 
nized class  of  organizations  known  as  "be- 
nevolent associations."  The  distinction  be- 
tween them  Is  clearly  pointed  out  in  Com. 
V.  Equitable  Ben.  Ass'n,  137  Pa,  St  419, 
18  Atl.  1112,  recently  quoted  approvingly  in 
Association  v.  Jones,  154  Pa.  St  104,  26  Atl. 
253.  In  the  former,  our  late  Brother  Clark, 
after  concisely  stating  the  general  object  or 
purpose  of  an  insurance  company,  said: 
"What  Is  known  as  a  'beneficial  association,' 
however,  has  a  wholly  different  object  and 
purpose  ln>  view.  The  great  underlying  pur- 
pose of  the  organization  is  not  to  indemnify 
or  to  secure  against  loss.  Its  desig^n  Is  to 
accumulate  a  fund  from  the  contributions 
of  its  members  'for  beneficial  or  protective 
purposes,'  to  be  used  in  their  own  aid  or 
relief  in  the  misfortunes  of  sickness,  injury, 
or  death.  The  benefits,  although  secured  by 
contracts,  and  for  that  reason,  to  a  limited 
extent  assimilated  to  the  proceeds  of  insur- 
ance, are  not  so  considered.     Such  societies 

'  The  act  provides  that  In  actions  on  an  insur- 
ance policy  the  application  shall  not  be  admissi- 
ble In  evidence  as  a  part  of  the  contract,  unless 
it  be  attached  to,  and  accompany,  the  policy. 
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are  rather  of  a  phOanttkroplc  or  benevolent 
character.  Their  beneficial  features  may  be 
of  a  narrcw  or  restricted  character.  The 
motives  of  the  members  may  be,  to  some  ex- 
tent, selfish,  but  the  principle  npon  which 
tbey  rest  Is  founded  In  the  considerations 
mentioned.  These  benefits,  by  the  mle  of 
their  c^gtLnizatioa,  are  payable  to  their  own 
imfortunate,  out  of  funds  which  the  members 
themselves  have  contributed  for  the  pur- 
pose, not  as  an  Indemnity  or  security  against 
loss,  but  as  a  protective  relief  in  case  of  sick- 
ness or  injury,  or  to  provide  the  means  of 
a  decent  burial  In  the  event  of  death.  Such 
societies  have  no  capital  stock.  They  yield 
■  no  profit,  and  their  contracts,  although  bene- 
ficial and*  protective,  altogether  exclude  the 
Idea  of  insurance,  or  of  Indemnity  or  of  se- 
curity against  loss."  To  the  class  of  asso- 
ciations thus  described  and  distinguished 
(torn  insurance  companies,  the  association 
defendant  clearly  belongs;  and  hence  the 
application  for  memuershlp,  setting  forth  the 
terms  and  conditions  thereof,  was  rightly  re- 
ceived 1£  evidence.  The  act  of  May  11, 
1881,  has  no  application  to  contracts  such  as 
the  one  sued  In. this  case.  ,. 

There  was  no  error  In  rejecting  the  offers 
referred  to  In  the  second  specification,  nor 
In  refusing  to  affirm  plaintiff's  points  recited 
In  the  third  to  fifth  spedflcation,  inclusive. 
The  testimony  as  to  assessments  3  and  4 
toe  January,  1888,  notice  thereof  to  plaln- 
tifTs  husband,  and  nonpayment  thereof,  was 
rightly  received.  If  that  testimony  was  be- 
lieved by  the  ^ury,  It  was  quite  sufficient  to 
entitle  the  defendant  to  a  verdict.  Neither 
of  the  spedflcatlons  of  error  Is  sustained. 
Judgment  affirmed. 


(US  Pa.  St.  207) 

STEFFEN  T.  SMITH. 

(SiQreme  Court  of  PennsylTania.    Dec.  80, 
1893.) 

HisKiKD  WoMAS  —  Note  »ob  Bobbowed  Mokbt 
— Validitt. 
Act  June  8,  1887,  provides  that  marriage 
shall  not  be  held  to  impose  an^  disability  on  a 
married  woman  as  to  the  acqaisitiou  of  proper- 
ty of  any  kind  "(3)  for  the  use,  enjoyment  and 
improvement  of  hex  separate  estate,  ♦  •  • 
or  (4)  her  tight  and  power  to  make  contracts 
of  any  kind,  and  to  give  obligations  binding  her- 
self theiefor,"  bat  she  shall  have  the  same 
right  to  acquire  property  as  if  she  were  a  feme 
sole.  Hdd,  that  a  married  woman  was  bound 
by  her  note  given  for  money  borrowed  with 
which  to  pnr(£ase  a  residence  for  herself. 

Appeal  &om  court  of  common  pleas,  Al- 
I^beny  county. 

Action  by  Annie  W.  Steffen,  as  adminis- 
tratrix of  the  estate  of  Christian  Steffen, 
deceased,  against  Henrietta  C.  Smith,  on  a 
promissory  note.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

By  agreement  of  coimsel,  the  following 
special  verdict  was  rendwed  by  the  Jmry, 
subject  to  the  <^inion  of  the  court  upon  the 
41iK8ti<m  of  law  arising  thereupon,  therein 


stated:  "(1)  That  on  the  25th  day  of  Feb- 
ruary, 18S9,  the  defendant,  Henrietta  C. 
Smith,  was,  and  now  is,  a  married  woman. 
(2)  That  said  Henrietta  C.  Smith  then  was 
in  receipt  of  an  annual  Income  of  $2,400.00, 
derived  from  a  trust  estate  consisting  of 
realty  and  personalty.  (3)  That  on  Febru- 
ary 25,  1889,  A.  J.  Stephenson  and  wife,  by 
their  deed,  conveyed  to  Henrietta  Catber- 
wood  Smith  a  certain  piece  of  ground  situate 
In  the  Twentieth  ward  of  the  city  of  Pitts- 
burgh, In  said  county,  the  consideration 
therefor  being  $27,500.00.  (4)  That  the  terms 
of  said  sale  were  $4,000.00  cash,  and  the  bal- 
ance of  $23,500.00  was  secured  to  the  vendor 
by  a  purchase-money  mortgage  of  the  same 
date,  recorded  In  Mortgage  Boc^,  vol.  473. 
p.  262,  and  payable  as  follows,  viz.:  August 
15,  1880,  $3,500.00;  March  1,  1890,  $5,000.00; 
March  1,  1891,  $5,000.00;  March  1,  1892,  $5,- 
000.00;  March  1,  1803,  $5,000.00,— with  Inter- 
est on  the  balance  of  impald  principal  mon- 
ey, payable  semiannually,  with  the  usual 
scire  facias  clause  In  case  of  default  of  pay- 
ment of  principal  or  Interest  (5)  That  the 
said  real  estate  was  a  residence  property, 
and,  after  purchase,  occupied  by  the  defend- 
ant and  her  family  as  such.  (6)  That  on 
the  same  day— February  25,  1880— the  said 
Henrietta  C.  Smith  made  and  delivered  and 
received  the  proceeds  of  the  following  note: 
'$3,200.00.  Allegheny,  Pa.,  February  25th, 
1889.  Three  months  after  date  I  promise  to 
pay  to  the  order  of  the  Enterprise  Savings 
Bank  thirty-two  hundred  dollars  at  the  En- 
terprise Savings  Bank.    Without  defalcation. 

Value   received.     H.    C.    Smith.    No.   

Due  .'  Indoraeii  T.  L.  Clark,  Cash- 
ier.* (7)  That  the  said  note  was,  before  ma- 
turity, discounted  by  the  said  Christian  Stef- 
fen, Jr.,  who  has  since  deceased,  and  his  es- 
tate Is  now  administered  upon  by  said  plain- 
tiff. (8)  That  said  note  was  discounted  for 
the  purpose  of  borrowing  money  with  which 
to  purchase  said  piece  of  real  estate,  and  $3,- 
000.00  of  the  proceeds  of  said  note  were  ac- 
tually so  applied,  with  the  knowledge  of 
said  bank  and  said  Steffen,  being  a  part  of 
the  cash  payment  of  February  25,  1889.  (9) 
That  a  mortgage  bearing  date  February  25, 
1889,  for  $3,000.00,  upon  said  property,  was 
given  by  said  defendant  to  said  bank  as  a 
collateral  security  for  the  payment  of  said 
note.  (10)  That  the  mortgage  given  to  said 
vendor  to  secure  the  said  impaid  purchase 
[money]  was  afterwards,  and  before  the 
bringing  of  this  suit,  foreclosed  by  scire  fa- 
cias proceedings,  the  property  sold  thereon, 
and  the  lien  of  the  mortgage  given  to  said 
bank  was  divested.  If,  under  the  facts  stat- 
ed, the  court  shall  be  of  opinion  that  the  de- 
fendant Is  liable  for  the  amount  of  said  note, 
then  judgment  to  be  entered  for  the  plaintiff, 
and  against  the  defendant,  in  the  sum  of 
$3,200.00,  and  interest  from  May  28,  1880. 
If  the  cotu't  should  be  of  opinion  that  the  de- 
fendant is  liable  only  for  8u<^  part  of  the 
proceeds  as  were  actually  applied  in  said  pur- 
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chase,  tben  Judgment  to  be  entered  tot  jtoin- 
tiff  for  $3,000.00,  and  Interest  from  May  2S, 
1889.  If  tbe  court  shall  be  of  opinion  tbat, 
under  tbe  facta  of  the  case,  defendant  bad 
no  power  to  bind  herself  by  the  contract  de- 
clared upon,  tben  Judgment  to  be  entered  for 
defendant" 

James  R.  Macfarlane,  for  appelant.  John 
M.  Goehrlng  and  S.  Harvey  Thompson,  for 
appellee. 

STBRKETT,  0.  3.  The  contract  In  this 
case  comes  dearly  within  both  the  letter 
and  spirit  of  the  act  of  June  3,  1887.  That 
act  gave  married  women  unresti-lcted  power 
to  acquire  real  estate,  and  to  Incur  corre- 
sponding liabilities.  It  declares  "that  here- 
after marriage  ehall  not  be  held  to  impose 
any  disability  on  or  Incapacity  in  a  married 
woman  aa  to  the  acqulBltion  *  *  *  of 
property  of  any  kind  in  (1)  any  trade  or 
business  in  which  she  may  engage,  or  (2) 
for  necessaries,  and  (3)  for  tbe  use,  enjoy- 
ment and  improvement  of  her  separate  es- 
tate, ♦  •  •  or  (4)  her  right  and  power  to 
make  contracts  of  any  kind,  and  to  give  ob- 
ligations binding  herself  therefor;  but  every 
married  woman  shall  have  the  same  right  to 
acquire  •  •  •  property,  real  and  person- 
al, *  *  *  in  tbe  same  manner  as  if  she 
were  a  feme  sole."  This  plainly  emanci- 
pated her  from. common-law  disabilities,  and 
authorized  her  to  contract  as  a  feme  sole. 
Adams  v.  Grey,  154  Pa,  St.  258,  26  AU.  42a 
The  unrestricted  power  of  acquisition  in 
trade  or  for  necessaries  is  conceded;  but  it 
Is  insisted  that,  defendant's  acquisition  being 
within  neither  of  these  clauses,  her  power, 
and  consequently  her  liability,  were  limited 
to  that  which  was  necessaiy  to  the  "use, 
enjoyment,  and  Improvement"  of  real  estate 
which  she  already  owned.  This  is  but  a 
narrow  construction  of  a  single  clause  of 
tbe  act.  The  word  "improvement,"  it  is 
true,  implies  an  existing  subject,  but  does 
not  control,  nor  even  color,  tbe  meaning  of 
the  words  "tise"  and  "enjoyment."  with 
which  It  is  coupled.  They  were  coupled  for 
the  sake  of  convenience,  but  were  employed 
to  express  distinct  and  independent  pur- 
poses in  reference  to  the  separate  estate. 
The  "acquisition"  of  lands  would  often  be 
advantageous  to  the  "use"  and  "enjoyment" 
of  her  separate  estate,  when  not  required  for 
Its  "improvement"  If  tbe  separate  estate 
should  consist  entirely  of  personalty,  cir- 
cumstances might  arise  in  which  tbe  acquisi- 
tion of  land  would  be  the  only  available 
"use"  and  "enjoyment"  It  would  b« 
strange,  indeed,  if,  when  a  married  woman 
has  been  expressly  given  unlimited  power 
to  acquire  real  estate  "in  ♦  •  •  any  trade 
or  business,"  or  for  "necessaries,"  or  "to 
make  contracts  of  any  kind  and  to  give  obli- 
gations .  binding  herself  therefor,"  and  "to 
acquire  •  •  •  property  •  •  *  in  the 
same  manner  as  tt  she  were  a  feme  sole," 


she  should  be  unable  to  acquire  a  home  tar 
her.  "use"  and  "enjoyment."  The  purpose 
of  the  legislature  was  broad  and  liberal,  and 
must  be  interpreted  in  a  like  spirit  With 
the  exception  of  such  disabilities  as  are  par- 
ticularly specified  in  or  contemplated  by 
the  provisions  of  the  act,  married  women 
were  emancipated  from  their  common-law 
disabilities,  and  authorized  to  Incur  contract 
liability  as  if  they  were  feme  sole;  and  such 
has  been  the  trend  of  our  decisions  when- 
ever questions  have  arisen  since  the  passage 
of  tlie  act.  Adams  v.  Grey,  supra.  As  de- 
fradant  is  not  within  any  of  the  exceptions, 
her  liability  necessarily  follows,  and  the 
Judgment  entered  on  tbe  special  verdict  must 
be  affirmed.  * 


(169  Fa.  St.  «68) 

HARRIS  V.  SCHUYLKHIi  BIVEK  E.  &  R. 

CO.  at  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  15, 

1894.) 

C!0!n>EMKATtON  PHOCEEDINaS  —  ACTIOK  OS  BoNI> 

— Statement  of  Cause  of  Action. 
•  In  an  action  on  a  bond  in  condemnation 
proceedings  for  a  right  of  way  conditioned  to  be 
void  if  the  railroad  company  should  pay  the 
damages  after  they  had  been  agreed  or  as- 
sessed in  the  manner  provided  by  law,  a  state- 
ment of  cause  of  action,  alleging  that  in  pro- 
ceedings to  ascertain  damages  the  railroad  com- 
pany irandulently  had  a  judgment  for  a  cer- 
tain amount  entered  for  plaintiil,  does  not  show 
a  breach  of  condition. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia coimty. 

Action  by  Amanda  G.  Harris  against  the 
Schuylkill  River  East  Side  Railroad  Com- 
pany and  the  Union  Trust  Company  on  a 
bond.  A  demurrer  was  sustained  to  the 
statement  of  cause  of  action,  and  plaintiff 
appeals.    Affirmed. 

The  statement  alleged:  That  on  or  abou: 
November  2,  1885,  the  said  SChuylklU  River 
Bast  Side  Railroad  Company,  intending  to 
lay  its  tracks  over  land  belonging  to  said 
plaintiff,  and  to  acquire  a  right  of  way  over 
said  land,  delivered  to  said  plaintiff,  through 
her  attorney,  a  bond.  In  accordance  with  the 
statutes  in  such  cases  made,  for  the  sum 
of  $30,000,  executed  by  said  defendants  to 
Henry  G.  Harris,  and  which  is  duly  assigned 
to  the  said  plaintiff,  a  copy  of  which  is  here- 
to attached  as  part  hereof.  That  thereafter, 
on  the  30th  day  of  February,  1886,  the  said 
railroad  company  filed  its  petition  tor  the 
appointment  of  viewers,  etc.,  in  the  court  of 
common  pleas.  No.  2,  of  Philadelphia,  of 
December  term,  1885,  No.  773.  That  in 
said  proceedings  the  viewers  appointed  under 
said  petition  on  January  18,  1887,  filed  their 
report  awarding  the  sum  of  $3,250  as  dam- 
ages in  favor  of  Henry  G.  Harris.  That  from 
said  report  the  said  Amanda  O.  Harris, 
plaintiff  herein,  took  her  appeoL  That  said 
raUroad  company  also  elected  to  Join  in  an 
appeal  from  said  award  of  $3,2o0.  That 
upon  said  appeal  coming  on  to  be  beard,  tbe 
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said  raDroad  company,  contrary  to  the  stat- 
utes in  such  case  made,  improperly  and 
fraudulently  induced  and  procured,  without 
the  suhmiseion  of  evidence  or  a  trial,  an  al- 
leged agreement  as  to  the  amount  of  dam- 
ages to  be  entered  as  a  verdict;  and  thereon 
afterwards  entered  a  judgmeut  in  favor  of 
said  plaintiff  herein  for  the  sum  of  $4,193,  tf 
the  great  Injury  of  the  said  plaintiff,  whoae 
damages  greatly  exceeded  the  said  amount. 
That  thereupon  and  thereby  the  said  railroad 
company  has  failed  to  well  and  truly  perform 
the  conditions  of  said  bond,  and  the  same 
has  become  due  and  payable,  and  the  said 
plaintiff  claims  to  recover  from  the  said  de- 
fendants the  sum  of  $80,000.  And  for  a  fur- 
ther cause  of  action  the  said  plaintiff  de- 
clares and  alleges  that  the  said  railroad  com- 
pany, defendants,  having  so  given  the  bond 
of  the  said  defendants  and  taken  said  pro- 
ceedings, and  said  appeal  having  come  <hi 
to  be  heard,  and  a  verdict  having  been  im- 
properly and  illegally  procured  to  be  entered, 
the  said  plaintiff  having  thereafter  learned 
the  fbcts  under  which  the  said  alleged  ver- 
dict was  entered,  and  that  the  said  com- 
pany, bad  entered  Judgment,  thereupcm  de- 
manded of  said  railroad  company  that  said 
verdict  be  set  aside,  and  said  Judgmoit 
opened,  and  her  damages  determined  in  ac- 
cordance with  the  law  and  statutes  in  such 
case  provided;  and  the  said  company  re- 
fused to  permit  her  said  rights  to  be  legally 
determined  in  accordance  with  the  law  and 
statutes,  and  set  up  the  said  Judgm^t  in  bar 
of  her  turOier  recovery,  whereby  she  was 
greatly  injured,  and  the  condition  of  said 
bond  has  been  broken;  wherefore  the  said 
plaintiff  claims  to  recover  of  the  said  defend- 
ants the  further  sum  of  $30,000.  And, 
for  a  further  cause  of  action,  that  the  said 
company  having,  under  the  statutes  in  such 
case  made,  given  a  bond  of  said  defendants, 
and  thereupon  entered  upon  and  taken  land 
of  said  plaintiff,  and  said  plaintiff  being  the 
holder  of  said  bond,  the  said  Schuylkill  River 
East  Side  Railroad  C!ompany  has  wrongfully 
and  fraudulently  delayed,  hindered,  and  pre- 
vented the  assessment  of  plaintiff's  damages 
thereunder,  and  thereby  subjected  the  said 
plaintiff  to  heavy,  onerous,  and  unnecessary 
expenses,  in  addition  to  depriving  her  of  her 
damages,  to.  her  great  injury  and  damage; 
wherefore  She  demands  Judgment  against  the 
said  defendants  for  the  sum  of  $30,000. 

The  bond  provided:  "Whereas,  the  said 
the  Schuylkill  River  East  Side  Raih-oad  Com- 
pany has,  in  pursuance  of  law,  located,  fixed, 
and  determined  the  route  of  a  railroad,  and  a 
branch  thereof,  within  the  city  of  Philadel- 
phia, through  certain  lands  of  Henry  6.  Har- 
ris, in  the  Thirtieth  ward  of  the  said  city 
of  Philadelphia,  and  desires  to  enter  upon 
the  lands  of  the  said  Henry  G.  Harris,  and 
thereon  to  construct  and  establish  the  said 
railroad:  Now,  the  consideration  of  this  obli- 
gation Is  such  that  if  the  said  the  SchnylkUl 
River  East  Side  Railroad  Coihpany  shall  or 


will  pay,  or  cause  to  be  paid,  to  the  said 
Henry  G.  Harris,  his  certain  attorney,  suc- 
cessors, executors,  administrators,  or  assigns, 
such  amount  of  damages  as  he  may  be  en- 
titled to  receive  for  the  entering  by  the  sold 
companjr  upon  the  said  lands,  and  establish- 
ing and  constructing  the  said  railroad  there- 
on, after  sold  damages  shall  have  been  agreed 
upon  by  the  parties,  or  assessed  in  the  man- 
ner provided  by  law,  then  this  obligation  to 
be  void;  otherwise  to  remain  In  full'  force 
and  virtue." 

.  Defendants  assigned  the  following  grounds 
of  demurrer:  "And  now,  to  wit,  on  March  18, 
1893,  the  said  above-named  defendants,  sav- 
ing and  excepting  all  matters  of  defense  to 
the  plaintiff's  claim,  by  thdr  attorney,  Wil- 
liam H.  Addicks,  demur  to  the  i^intlfTs 
amended  statement  aforesaid;  and— First, 
because  the  facts  set  forth  in  the  said  state- 
ment and  copy  of  bond  attached  fall  to  dis- 
pose a  cause  of  action  against  the  defesid- 
ants;  second,  because  the  action  is  In  as- 
sumpsit and  the  averments  of  the  state- 
ment are  both  In  assumpsit  and  In  trespass; 
third,  because  It  appears  upon  the  face 
of  the  statement  that  the  damages  for  the 
location  and  ccmstructlon  of  the  defendant's 
railroad  were  ascertained  according  to  law 
in  a  certain  proceeding  between  the  par- 
ties in  the  court  of  common  pleas  No.  2 
of  Philadelphia  county,  of  December  term, 
1885,  No.  773,  and  the  condition  of  the 
bond  hereby  complied  with;  fourth,  be- 
cause the  facts  set  forth  in  the  plaintiff's 
statement,  so  far  as  they  are '  material, 
show  that  such  action  has  been  had  ac- 
cording to  law  as  renders  the  said  bond 
void  and  of  no  effect;  fifth,  because  the 
plaintiff,  Amanda  G.  Harris,  is  without  right 
to  sue  in  her  own  name  upon  the  bond  un- 
der seal,  delivered  to  Henry  G.  Harris,  anfl 
a  copy  attached  to  the  plaintiff's  statement" 

The  court,  in  sustaining  the  demurrer,  de- 
livered no  opinion. 

H.  G.  Harris,  for  appellant  W,  H.  Ad- 
dicks, for  app^ees. 

PES  CURIAM.  The  court  below  was 
clearly '  right  in  sustaining  the  demurrer  and 
entering  Judgment  thereon  In  favor  of  the 
defendants.    Judgment  affirmed. 


(Ue  Pa.  Bt.  «H) 

OATANACH  v.  CASSIDY  et  al. 

(Supreme  Court  of  Pennsylvania.'    ^an.  15, 

1894.) 

HscBAKio's  Lien  — ArriDAViT  or  DsvBNsiC— Sdf- 

nCIBKOT. 

In  an  action  to  enforce  a  Hen  for  ma- 
terials furnished  one  C  as  contractor  for  Hhe 
construction  of  certain  buildings,  t^e  owner't 
affidavit  of  defense  alleged  that'C.  "was  not  the 
contractor  for  the  erection  of  the  buildings,  hia 
position  being  merely  that  of  a  snbcontraotftt 
for  the  plastering  work  only,  a«d  tiie  matcriAla 
for  wiiich  this  lien  was  filed  being  sold  by  plain- 
tiff to  said  C.  on  the  individual  credit  of  eaid 
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O.,  and  not  on  the  credit  of  said  houseB,  and 
were  not  furnished  towards  the  erection  and 
construction  of  such  houses,  so  as  to  entitle 
plaintiff  to  a  lien  therefor;"  that  deponent  did 
not  contract  with  plaintiff  to  furnish  the  ma- 
terials, nor  pledge  the  credit  of  the  houses 
therefor;  and  that  be  did  not  authorize  C.  to 
contract  with  plaintiff  for  the  materials  on  the 
credit  of  the  houses.  Hdd,  that  such  affidavit 
was  insufficient,  as  being  inferential  and  ar- 
gumentative, rather  .than  a  positive  averment 
of  facts. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Adam  A  Catanach  against 
Jobn  J.  Cassidy  and  others,  as  owners,  and 
John  J.  Connor,  as  contractor,  to  foreclose 
a  mechanic's  lien  for  materials  furnished. 
The  affidavit  of  defense  was  held  insuffi- 
cient, and,  from  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

The  affidavit  of  defense  was  as  follows: 
"John  X  Cassidy,  one  of  the  above-named 
defendants,  being  duly  sworn  according  to 
law,  says  that  he  has  a  Just  and  legal  de- 
fense to  the  whole  of  the  plaintiff's  claim. 
That  being  about  to  erect  a  number  of 
bouses  In  the  First  ward  of  the  city  of 
Philadelphia,  Including  the  twenty-six  houses 
on  McKean  street  and  two  houses  on  Second 
street,  deso-Ibed  in  the  lien  filed  in  this  case, 
and  acting  as  his  own  contractor  for  the 
erection  of  said  houses,  he  entered  into  an 
agreement  In  writing  on  July  29,  1891,  with 
the  other  defendant,  John  J.  Connor,  In  said 
lien  called  the  'contractor,'  by  which  the  said 
Connor  contracted  to  do  the  plastering  work 
on  said  houses,  Including  the  furnishing  of 
the  necessary  materials  therefor,  for  which 
the  said  Connor  was  to  be  paid  a  stipulated 
price  per  house,  payable  partly  in  cash  and 
partly  in  the  conveyance  of  a  ground  rent 
and  of  a  certain  bouse,  a  copy  of  said  agree- 
ment being  hereto  annexed.  That  the  said 
Connor  entered  upon  the  performance  of 
said  contract,  purchasing  his  materials,  such 
as  lime,  etc.,  as  deponent  is  informed  and  be- 
lieves, from  the  said  plaintiff,  and,  when  said 
Connor  had  partly  finished  the  work  on  four- 
teen of  said  houses,  he  became  embarrassed, 
and  failed  to  complete  his  contract,  or  to 
do  any  more  work  upon  the  bouses  men- 
tioned in  said  agreement;  said  work  being 
completed  by  another  plasterer,  who  was 
employed  for  the  purpose  and  paid  therefor; 
the  said  Connor  b^ing  indebted  to  deponent 
at  the  time  for  cash  money  overpaid  him, 
and  for  the  value  of  the  house  mentioned  in 
said  agreement,  which  had  been  conveyed 
to  him  In  advance  of  doing  the  work.  That 
the  said  Connor  was  not  at  any  time  the 
contractor  for  the  erection  or  construction  of 
said  houses;  his  position  being  merely  that 
of  a  subcontractor  for  the  plastering  work 
only,  and  the  materials  for  which  this 
lien  was  filed  being  sold  by  plaintiff  to 
said  Connor  on  the  Individual  credit  of 
•aid  Connor,  and  not  on  the  credit  of 
said  houses,  and  were  not  furnished  to- 
.  wards   the    erection    and    construction   of 


said  houses,  in  such  manner  as  to  entitle 
the  plaintiff  to  a  lien  therefor.  That  de- 
ponent did  not  enter  Into  any  contract  or 
agreement  with  the  said  plaintiff  for  the 
purchase  or  furnishing  of  said  materials,  or 
In  any  wise  pledge  the  credit  of  said  houses 
therefor,  nor. did  he  authorize  the  said  Con- 
nor or  any  other  person  to  contract  with 
the  said  plaintiff  for  said  materials  on  his 
behalf,  or  on  the  credit  of  said  houses.  All 
of  which  deponent  expects  to  be  able  to 
prove  on  the  trial  of  the  case.  John  J.  Cas- 
sidy. Sworn  and  subscribed  to  before  me 
this  18th  day  of  January,  A.  D.  1893.  Frank 
M.  Malcolm,  Notary  Public." 

David  H.  Stone,  for  appellants.  Peter 
Boyd,  for  appellee. 

PER  CURIAM.  The  learned  court  appears 
to  have  rightly  construed  the  affidavit  of  de- 
fense as  argumentative  and  inferential, 
rather  than  a  distinct  and  positive  averment 
of  material  facts.  If  Connor  was  not  in  fact 
contractor,  or  if  the  materials  for  which  the 
lien  was  filed  were  sold  to  him  on  his  own 
indlvidnal  credit,  and  not  on  the  credit  of 
the  buildings,  the  averments  should  have 
been  so  distinct  and  positive  as  to  leave  no 
room  for  doubt  as  to  whether  they  were 
allegations  of  fact  or  conclusions  of  law. 
There  was  therefore  no  error  In  treating  the 
affidavit  as  insufficient,  and  entering  Judg- 
ment for  plaintiff.    Judgment  affirmed,    . 


OSS  Fa.  St.  m) 

SHOE  V.  ZIEOLER. 

(Supreme  Court  of  Pennsylvania.     Jan.  16, 

1894.) 

Kesultivo  Trdst— What  CoNSTiTcrKs. 

An  employe  of  a  firm,  who  was  a  son  of 

one  of  the  partners,  mortgaged  land,  and  then 

conveyed  it  to  his  wife.     About  the  same  time 

he  began  embezzling  the  firm's  money,  for  which 

he  was  prosecuted  criminally  and  civilly  by  the 

firm.     The  father  then  loaned  his   son   money 

with  which  to  employ  counsel,  and  took  from 

the  son's  wife  a  second  mortgage  on  the  land. 

Afterwards  the  firm  obtained  a  judgment  against 

the  son  for  money  appropriated.     At  forechv 

sure  sale  by  the  first  mortgagee,  the  father  bid 

in  the  land  for  the  amount  due  it,  plus  part  of 

the  sum  due  on  his  mortgage,  and  afterwards 

obtained  a  sheriffs  deed  to  it.     Bdd,  that  the 

father's  title  was  in  fee,  and  clear  of  any  trust 

in  favor  of  the  firm. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Bonaparte  Shoe,  surviving  part- 
ner of  the  firm  of  Shoe  &  Chard,  against  Eu- 
gene Ziegler,  executor  of  the  estate  of  Wil- 
liam Chard,  Sr.,  deceased,  plaintiff's  former 
partner,  to  establish  a  trust  In  favor  of  the 
firm  In  certain  real  estate  to  which  deceased 
had  the  legal  title  at  the  time  of  his  death. 
From  a  decree  entered  on  the  report  of  a 
master  in  favor  of  defendant,  plaintiff  ap- 
peals.    Affirmed. 

The  facts,  as  found  by  the  master,  are  as 
follows:      "Bonaparte    Shoe    and    William 
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Ohard,  St.,  were  In  partnereUp  tor  a  ntimber 
of  years,  carryintf  on  the  bnslneew  of  repair- 
'  Ing  vessels,  at  Camden,  N.  3.,  until  July,  1885, 
when  the  afFalrs  of  the  firm  were  wound  up. 
At  the  beginning  of  the  year  1880  they  t(;ok  in- 
to their  employment  William  Chard,  Jr.,  who 
was  a  son  of  one  of  the  partners,  and  who,  for 
some  time  afterwards,  occupied  a  position  of 
responsibility  and  trust  with  the  firm.  Prior 
to  his  said  employment  on  August  23,  1879, 
William  Chard,  Jr.,  had  purchased  the  prem- 
ises In  question,  the  deed  therefor  having 
been  recorded  August  25,  18T9.  He  obtained 
a  loan  fn>m  the  Richmond  Mutual  Building 
Association,  and  executed  a  mortgage  to  them 
for  f  1,600,  which  Is  dated  January  24,  1880, 
and  was  forthwith  recorded.  A  bond  of  In- 
demnity In  $300  was  also  given  at  the  same 
time  to  secure  said  loan.  On  February  5, 
1880,  the  said  premises  were  conveyed  by 
William  Chard,  Jr.,  and  wife,  to  Charles  P. 
McCoy,  who  the  same  day  conveyed  them  to 
Mary  E.  Chard,  wife  of  William  Chard,  Jr. 
Both  of  these  deeds  were  duly  recorded.  In 
the  month  of  July,  1883,  WiUlam  Chard,  Jr., 
was  discharged  from  the  employment  of  the 
firm,  having  been  charged  with  embezzle- 
ment, and  on  August  26,  1883,  he  was  arrest- 
ed. On  October  2,  1B83,  an  action  was  com- 
menced by  a  capias  in  the  court  of  common 
pleas  No.  4  of  this  county,  to  September  term, 

1883,  (No.  834,)  by  the  firm  of  Shoe  &  Chard 
against  WiUlam  Chard,  Jr.,  to  recover  the 
moneys  appropriated  by  the  latter.  On  Feb- 
ruary 27,  1884,  William  Chard,  Jr,  was  tried 
in  Camden  county.  New  Jersey,  for  embezzle- 
ment, and  the  jury  disagreed.     On  May  22, 

1884,  William  Chard,  Jr.,  and  Mary  B.,  his 
wife,  executed  a  mortgage  to  William  Chard, 
St.,  to  secure  the  sum  of  |500,  money  ad- 
vanced or  loaned  by  the  father  to  the  son, 
stated,  by  one  witness,  to  be  for  the  pay- 
ment of  counsel  fees  In  the  criminal  proceed- 
ings in  New  Jersey  against  the  son;  by  an- 
other witness,  for  the  payment  of  the  fines 
of  $500  imposed  by  the  Camden  court. 
There  Is  no  evidence  that  this  was  not  given 
for  valuable  consideration,  and  that  it  repre- 
sented a  like  sum  advanced  or  loaned  by  the 
father  to  the  sea.  On  June  24,  1884,  'V^Ot 
llam  Chard,  Jr.,  was  again  tried  in  Camden 
county,  and  convicted  and  sentenced  to  pay 
a  flue  of  $500.  On  May  10,  1886,  a  verdict 
for  $3,000  was  obtained  in  the  action  In  court 
of  common  pleas  No.  4,  ■  above  referred  to, 
by  the  firm  of  Shoe  &  Chard  against  Wil- 
liam Chard,  Jr.  On  September  30,  1886,  the 
boUding  association  commenced  proceedings 
on  this  mcHrtgage,  and  on  December  6th,  of 
the  same  year,  the  premises  were  sold  under 
said  proceedings,  at  sheriff's  sale,  to  William 
Chard,  Sr.,  for  $1,450,  to  whom  the  sheriff 
conveyed  them.  On  December  17,  1888,  Wit 
Ham  Chard,  Sr.,  died,  having  made  a  will, 
dated  January  21,  1886,  in  which  he  devised 
the  residue  of  his  estate  to  his  executors,  ex- 
onerated his  Children  from  advancements 
made  them,  and  directed  his  executors  to  in- 


vest the  sum  of  $6,000,  and  pay  the  interest 
thereof,  clear  of  all  debts,  etc.,  to  his  son 
William  Chard,  Jr.,  during  life,  this  being  the 
only  Interest  which  the  son  has  under  said 
will.  On  January  13,  1890,  an  attachment 
execution  was  issued  in  said  action  in  com- 
mon pleas  No.  4  against  money  in  hands  of 
the  executors  of  said  will  belonging  to  Wil- 
liam Chard,  Jr.  The  pleadings  In  this  case 
raise  this  single  question:  Did  William 
Chard,  Sr.,  when  he  purchased  the  premises 
In  question,  take  title  with  any  resulting  trust 
for  the  benefit  of  the  firm  of  which  he  had 
been  a  memba*?" 

Henry  R.. Edmunds,  for  appellant  £2.  O. 
Mlchener,  for  appellee. 

PER  CURIAM.  In  advancing  money  for 
the  benefit  of  his  son,  and  securing  the  same 
by  mortgage,  etc.,  defendant's  testator,  •  Wil- 
liam Chard,  Sr.,  did  no  wrong  to  the  plain- 
tiff, or  any  one  else.  As  bona  fide  holder  of 
the  security,  he  had  an  undoubted  right  to 
purchase  the  property  in  question  at  the 
sheriff's  sale,  and  take  title  thereto  In  fee 
clear  of  any  trust  There  Is  nothing  In  the 
entire  transaction  to  indicate  anything  like 
bed  faith  towards  the  plaintiff  or  the  firm 
of  which  he  is  surviving  partner.  The  learn- 
ed master's  findings  of  fact  are  clearly  cor- 
rect, and  fully  warrant  his  general  conclu- 
sion "that  the  bill  is  without  equity,"  and 
should  be  dismissed.  An  examination  of  the 
record  has  satisfied  us  that  there  was  no  er- 
ror in  dismissing  the  exceptions  and  confirm- 
ing his  report  Decree  affirmed,  and  appeal 
dismissed,  with  costs  to  be  paid  by  the  ap- 
pellant. 


(1S»  Pa.  St.  471) 
LOTT  V.  PBANKPORD  ft  S.  P.  0.  PASS.  R. 
CO. 

(Sapreme  Court  of  Pennsylyania.    Jan.  16, 
1894.) 

Railboad    in   Street  —  Soundino  Whistle  — 
friohtbntko  h0r8e8— question  fou  jcrt 

In  an  action  against  a  railway  compaay, 
which  had  its  track  along  a  street,  for  injury  to 
plaintiff's  horses,  they  being  frightened  by  the 
sonnding  of  a  whistle,  it  is  for  the  jury  to  say 
whether  there  was  an  unnecessary  sounding, 
the  evidence  being  conflicting. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county;   Craig  Biddle,  Judge. 

Action  by  Jamison  Lott,  Jr.,  against  the 
Frankford  &  Southwark  Philadelphia  a<7 
Passenger  Railroad  Company  for  injury  to 
plaintiff's  horses.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

Defendant's  tracks  were  along  a  street 
and  at  the  time  of  the  Injury  plaintiff  was 
driving  along  the  street  towards  defendant's 
dummy  engine,  which  sounded  its  whistle, 
frightening  the  horses. 

Wm.  Henry  Lex,  for  appellant  WendeU 
P.  Bowman,  tar  appdlee. 
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PER  CURIAM.  la  view  of  the  testimony. 
It  was  clearly  the  duty  of  the  learned  trial 
Judge  to  submit  this  case  to  the  Jury;  and 
he  did  BO  In  a  clear,  concise,  and  imi)artial 
charge,  of  wlildi  the  defendant  company  has 
no  Just  reason  to  complain.  To  have  in- 
structed the  Jury  as  requested  in  either  of 
defendant's  points  recited  in  the  first  four 
specificatlonB,  would  have  t>een  plain  error. 
Instead  of  showing  "that  there  was  no  un- 
necessary or  wanton  sounding  of  the  whis- 
tle," etc.,  the  testimony  tended  to  prove  quite 
the  contrary.  The  defendant  company's 
right  to  use  Kenstgnton  avenue  was  not  ex- 
clusive. It  was  in  common  with  the  pub- 
lic; and  wherever  such  common  user  of  a 
highway  exists,  it  is  the  duty  of  railway 
companies  to  exercise  such  watchful  care 
as  will  prevent,  as  far-  as  possible,  accidents 
or  injuries  to  persons  and  property.  In 
such  circumstances,  a  greater  degree  of  cere 
on  the  part  of  the  railway  company  as  well 
as  the  public  is  req\ilred.  The  degree  of 
care  to  be  exercised  must  necessarily  vary 
with  the  circumstances  of  each  case.  Oil- 
more  T.  RaUway  Co.,  163  Pa.  St  31,  25  Afl. 
651.  The  testimony  was  also  conflicting, 
and  presented  questions  of  fact  which  were 
necessarily  for  the  consideration  of  the  Ju- 
ry. In  any  view  that  can  be  taken  of  the 
case,  it  could  not  have  been  withdrawn 
from  their  consideration.  There  is  nothing 
in  either  of  the  specifications  of  error  that 
would  justify  a  reversal  of  the  Judgment 
Judgment  affirmed. 


(ist  Pa.  St  «8) 

ORMSBY  ▼.  PINKBRTON. 
(Supreme  Court  of  Pennsylvania.     Jan.  16, 
1894) 
Basbhbnt— Continuous  Usb. 
To  show  his  right  to  a  gate  In  a  parti- 
tion fence,  and  access  to  a  hydrant  In  the  neigh- 
boring lot,  defendant  may  prove  that  the  for- 
mer owner  of  both  lots  pat  in  the  hydrant  for 
their  joint  use,  and  that  both  before  and  after 
said  owner's  conveyance  to  defendant,  21  years 
before,  the  occupants  of  his  lot  continued  to 
have  such  access. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county;  Thomas  K.  FInletter,  Judge. 

Trespass  by  Henry  6.  Ormsby  against  Rob- 
ert D.  Pinkerton.  Judgment  for  plaintiff. 
jDejCendant  appeals.     Reversed. 

Joseph  S.  Ooodbread,  for  appellant  Sam- 
ad  E.  Cavin,  for  appellee. 

STBRRETT,  C.  J.  By  agreement  of  par- 
ties, all  title  papers  relating  to  the  lots  In 
question  were  put  in  evidence,  but  we  have 
not  been  furnished  with  copies  thereof.  It  Is 
conceded,  however,  that  there  is  nothing  In 
the  chain  of  title  to  either  lot  that  imposes 
any  samtude  on  plaintiff's  lot  for  the  bene- 
fit of  defendant's  adjoining  lot,— nothing  that 
gives  the  latter  any  right  of  way  into  or 
over  plaintiff's   premises,   or  any  right   to 


maintain  a  gate  in  the  partitloii  fence  be- 
tween said  lots  for  the  purpose  of  access 
to  the  hydrant  on  plaintiff's  property,  or  for 
any  other  purpose.-  But  it  is  contended  by 
defendant  that  prior  to  January  8,  1858, 
when  both  lots  belonged  to  Klingler,  and  for 
many  years  before  he  parted  with  his  title 
thereto,  he  placed  a  hydrant  on  the  Wheat 
street  lot,  now  owned  by  plaintiff,  for  the 
Joint  use  of  that  and  the  Lancaster  street 
lot;  that  in  November,  1868,  when  Klingler 
conveyed  said  last-mentioned  lot  to  defend- 
ant, and  for  many  years  prior  thereto,  the 
occupants  thereof  used  said  hydrant,  and  had 
access  thereto  through  a  gateway  In  the  par- 
tition fence,  and  fcH*  many  years  thereafter 
continued  to  so  use  and  enjoy  the  same,  and 
thus  a  visible  and  continuous  servitude  be- 
came imposed  upon  the  Wheat  street  lot  for 
the  benefit  of  the  owner  and  occupants  of 
the  Lancaster  street  lot  It  appears  that 
the  gateway  referred  to  had  been  securely 
closed,  and  the  alleged  trespass  consisted  in 
breaking  It  open,  so  as  to  afford  access  to 
the  hydrant,  etc.  The  act  of  breaking  was 
clearly  established  by  the  plaiutlff.  The  de- 
fendant himself  was  called  for  that  purpose, 
and  testified,  in  substance,  that,  about  a  year 
before,  he  cut  a  gate  through  the  fence  be- 
tween bis  property  and  plaintiff's,  where 
there  had  always  been  a  gate  to  his. knowl- 
edge; that  the  gate  liad  been  boxed  up,  and 
that  was  the  reason  he  "went  there  with 
an  axe  and  broke  it  down,  under  the  advioe 
of  connseL"  In  the  absence  of  evidence  to 
Justify  this  admitted  act  of  the  defendant, 
there  was  no  error  in  directing  the  jury  to 
find  for  the  plaintiff.  But,  for  the  purpose 
of  showing  that  he  had  a  right  to  do  what 
he  did,  defendant  offered  to  prove  the  sev- 
eral matters  recited  in  the  first  specifica- 
tion; and  the  question  is  whether  the  learn- 
ed trial  Judge  was  right  in  excluding  the 
proposed  testimony.  We  think  not  For  the 
purposes  of  this  question  we  must  assume 
that  defendant  was  prepared  to  prove,  and 
would  have  proven,  substantially  every- 
thing contained  in  his  offer.  He  had  a  right 
to  show  by  witnesses  who,  from  time  to  time, 
were  tenants  of  his  property,  and  who  had 
occasion  to  use  the  gate,  and  the  alleywaj' 
on  plaintiff's  lot,  "before  and  after  a  period 
of  twenty-one  years,"  that  when  he  "bought 
the  property  the  gate  in  the  fence  between 
his  property  and  that  of  the  plaintiff  was 
open,  and  used  for  years  before  and  years 
afterwards  by  the  tenants;  •  •  •  that 
the  hydrant  was  in  plaintiff's  yard,  and  de- 
foidant  used  It"  It  was  well  settled  that 
a  servitude  or  easement  such  as  that  claimed 
by  the  defendant  may  be  created  otherwise 
than  by  express  provision  In  deed  of  convey- 
ance. Bennett  v.  Blddle,  1-40  Pa.  St.  396, 
21  Atl.  363;  Id.,  150  Pa.  St.  420.  24  AU. 
738;  Gelble  v.  Smith,  146  Pa.  St  276,  23 
Aa  437;  Church  v.  Dobbins,  153  Pa.  St  284. 
25  Atl.  1120,  and  cases  there  cited.  In  Gel- 
ble V.  Smith,  supra,  it  was  held  that  where 
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a  continuooB  and  apparent  eaaexnent  of  servi- 
tude is  imiK)sed  by  the  owner  of  real  estate 
ou  a  part  thereof  for  the  benefit  of  another 
purt,  and  the  respective  portions  are  subse- 
quenOy  conveyed  to  different  persons, '  the 
purchaser  of  the  servient  property,  In  the 
absmice  of  an  express  reservation  or  agree- 
ment on  the  subject,  takea  it  subject  to  the 
easement  or  servitude  thus  imposed.  It  may 
be  that  the  defendant's  testimony  will  fall 
far  short  of  his  offer.  If  so,  a  revnsal  of 
the  Judgment  will  profit  him  nothing;  but, 
as  the  case  is  presented  to  us,  we  thlnlc  he  is 
at  least  entitled  to  an  opportimity  of  pre- 
senting his  testimony.  The  first  specification 
of  error  la  sustained.  Judgment  reversed, 
and  a  venire  fadaa  de  novo  awarded. 


<1S»  Pa.  8t  465) 

BORDEN  et  al.  t.  AMEBICAK  SURBT7  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  15, 
1804.) 

FORBION  ATTACHMSNT— Bill/— ElTlCT. 

The  effect  of  giving  bail  by  a  foreign  at- 
tachment defendant,  to  disaolTe  ibe  attachment 
and  all  proceedings  thereon,  (Act  June  13,  183G, 
{  62,)  the  action  thereafter  to  proceed  as  if 
begun  by  aummons,  extends  to  a  default  judg- 
ment entered  in  the  attachment  suit,  and  a  rule 
taken  to  open  it;  so  that  a  subsequent  dia- 
•charge  of  said  rule  is  a  nullity,  and  works  no 
forfeiture  of  the  bail. 

Appeal  from  court  of  common  pleas,  PbU- 
ad^phia  county;  Reed,  Judge. 

Assumpsit  by  Hamilton  Borden  and  oth* 
«r8,  trading  as  Bordeu,  Selleck  &  Co.,  against 
the  American  Surety  Company,  on  a  bail 
bond  given  In  a  suit  by  plaintiffs  against 
the  Norfolk  Coal  &  Coke  Company,  a  foreign 
corporation,  in  which  the  Pocahontas  Coal 
Company  was  garnishee.  DefMidant  demur- 
red. Demurrer  sustained.  FlalntifCs  appeaL 
Aflirmed. 

Sparhawk,  Mellck  &  Potter,  toe  appellants. 
Henry  E.  Vox.  and  Joseph  S.  Clark,  for  ap- 
pellee. 

STERRETT,  O.  J.  This  suit  is  against  de- 
fendant company  as  surety  In  the  recog- 
nizance of  baU  given  to  dissolve  the  attach- 
ment against  the  Norfolk  Coal  &  Cc^e  Com- 
pany in  favor  of  the  present  plaintiffs.  The 
-conditloa  of  the  recognizance  is,  in  substance, 
that  if  the  company  defendant  In  the  for- 
eign attachmeut  proceeding  shall  be  con- 
demned, it  will  satisfy  the  condemnation 
money  and  costs;  and.  If  It  fails  to  do  so, 
the  surely  will  pay  the  same.  Shortly  afta 
the  judgment  by  default  was  taken  In  that 
case,  but  before  the  debt  therein  demanded, 
-or  any  part  thereof,  had  been  paid,  the  said 
Norfolk  Coal  &  Coke  Company,  defendant 
therein,  appeared,  and,  upon  giving  the  re- 
cognizance aforesaid,  with  the  present  de- 
fendant as  surety,  the  attachment  was  dis- 
solved. This  was  done  pursuant  to  the  six- 
ty-second section  of  the  act  of  June  13,  1836, 


and  the  second  section  of  fb»  act  of  March 
20,  1845,  the  former  of  which  provides  "that 
if  the  defendant  or  defaidants  in  the  attach- 
ment, and  every  one  of  them,  shall  at  any 
time  before  the  money  paid,  put  in  and  per- 
fect ball,  •  •  •  the  attachment,  and  all 
proceedings  had  thereon  as  aforesaid,  shall 
be  dissolved,  and  the  action  shall  proceed  in 
due  course,  in  like  manner  as  If  the  same 
had  been  commenced  by  (summons.)"  The 
proceedings  thus  "dissolved"  by  appearing 
and  giving  ball  to  the  action  were  the  at- 
tachment, the  Judgmrait  by  default,  and  the 
rule  to  opoi  the  same,  etc.  The  recognizance 
was  substituted  for  the  property  attached  In 
the  hands  of  the  garnishee^  and  thereupon 
the  proceeding  ceased  to  be  In  rem.  The 
plaintiffs  had  no  furthw  claim,  either  upon 
the  garnishee  or  the  propa^y  attached;  and 
thenceforth,  in  the  language  of  the  statute, 
the  action  should  have  proceeded  in  due 
course,  In  like  manner  as  If  the  same  had 
been  commenced  by  summons.  What  was 
Bubsequoitly  done  with  the  rule  to  open  the 
Judgment  by  default,  etc.,  Is  matter  of  no 
consequencei  That  rule,  together  with  all 
other  proceedings  under  the  attachment,  fell, 
or,  lu  the  language  of  the  act,  was  "dissolv- 
ed," the  moment  the  attacdiment  was  dis- 
solved by  giving  ball  to  the  action.  The  case 
was  then  in  a  position  for  the  plaintiffs  to 
proceed  and  establish  thdr  dalm  against 
the  original  defendant.  Theretofore  it  had 
not  had  Ita  day  in  court,  as  contemitoted 
by  the  act  Hie  attachm^it  served  on  the 
garnishee,  eta,  had  the  effect  of  compelling 
it  to  appear  and  oiter  balL  Tills,  we  think, 
is  the  plain  meaning  ot  the  act,  and  is  in 
harmony  with  other  provisons  thereof  which 
authorize  the  nonresident  defsndant  In  for- 
eign attachment,  after  judgment  against  tin 
garnishee,  to  come  into  court  within  a  year 
and  a  day,  disprove  or  avoid  the  debt  re- 
covered a^nst  him,  or  discharge  the  same 
with  costs,  and  have  restitution  oC  the  goods 
or  effects,  or  the  value  thereof,  attached  and 
condemned,  etc.  It  follows,  therefore^  that 
tlie  learned  court  was  right  in  sustaining  the 
demurrer  to  plaintiffs',  statemmt,  and  the 
JudgmMit  should  not  be  disturbed.  Judg- 
ment affirmed. 


(ISa  Pa.  St.  492) 
STAMBLKR  v.  ORDER  OF  PBNTB. 
(Supreme  Court  'of  PennsylTsnia.     Jan.  20, 

1894.) 
McTUAi.  BaNEriT  Inbdbance — Paoor  fob  Siox' 

BsNEFITa. 

fHie  jury  may  find  that  by  retaining, 
without  objection,  an  application  for  aick  ben- 
efits, accompanied  by  proofs  of  disability,  the 
society  has  waived  Terification  of  the  physi- 
cian's certificate. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Assumpsit  by  Annie  Stambler  against  the 
Order  of  Pente  for  sick  benefits.  On  appeal 
from  the  magistrate's  judgment  for  plaintiff, 
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there  was  a  rerdlct  and  a  judgment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

J.  Howard  Morrison,  for  appellant.    Jacob 
Singer  and  Emanuel  Furth,  for  app^ee. 

STBRRBTT,  O.  J.  This  case  was  taken 
Into  the  court  below  by  appeal  from  the  mag- 
istrate's Judgment  rendered  June  28,  1892. 
It  was  clearly  shown  on  the  trial  that  plain- 
tiff became  disabled  by  sickness  on  March 
17, 1892,  and  so  continued  for  about  stfweeks. 
She  was  continuously  under  the  care  of  her 
physician  from  March  22d  until  April  27'th. 
On  April  6th,  apidlcatlon  for  two  weelts' 
sick  benefits  was  made,  in  due  form,  and 
honored  by  the  def«idant.  On  May  4tb,  an- 
other application  was  made,  for  the  next  suc- 
ceeding three  weeks'  benefits.  This  was  also 
In  due  form,  except  that  the  physician's  cer- 
tificate does  not  appear  to  have  been  sworn 
to  by  him.  The  blank  form  of  Jurat  was  nei- 
tber  filled  up  nor  signed.  So  far  as  appears 
from  the  testimony,  this  application  and  ac- 
companying proofs  of  disability  were  retain- 
ed by  the  defendant  without  notice  to  plain- 
tiff of  any  objection  thereto  on  that  or  any 
other  ground.  It  does  not  appear  that  any 
such  notice  was  given  l>efore  this  suit  was 
toought.  If  the  defendant  Intended  to  ob- 
ject to  the  omission  referred  to,  prompt  no- 
tice thereof  should  have  been  given,  so  that 
plaintiff  might  have  had  an  opportunity  of 
correcting  the  same.  Anything  short  of  that 
would  be  a  departmc  from  the  principles  of 
good  faith  and  fair  dealing  which  should  al- 
ways characterize  the  conduct  of  beneficial 
associations  towards  their  own  members. 
While  such  associations  are  in  some  respects 
uiUke  Insurance  companies,  there  Is  every 
reason  for  holding  them  to  the  rule  applica- 
ble to  notice  and  proofs  of  loss  under  ordi- 
nary insurance  policies.  As  stated  in  Gould 
V.  Insurance  Co.,  134  Pa.  St  588,  19  Atl.  793, 
that  rule  is:  "If  the  insured,  In  good  faith, 
and  within  the  stipulated  time,  does  what  he 
plainly  intends  as  a  compliance  with  the  re- 
quirements of  his  policy,  good  faith  equally 
requires  that  the  company  should  promptly 
notify  him  of  their  objections,  so  as  to  give 
him  the  opportunity  to  obviate  them;  and 
mere  silence  may  so  mislead  him,  to  his  dis- 
advantage, to  suppose  the  company  satisfied, 
as  to  be  of  itself  sufficient  evidence  of  waiv- 
er." The  good  faith  of  the  plaintiff,  and  the 
meritorious  character  of  ha:  claim,  are  clear- 
ly shown  by  the  testimony  In  this  case.  In 
his  clear  and  concise  charge,  the  learned  trial 
Judge  instructed  the  Jury  that,  while  verifi- 
cation of  the  physician's  certificate  by  his 
own  oath,  was  a  condition  of  plaintiff's  con- 
tract, it  was  one  which  the  defendant  might 
waive;  and,  in  view  of  the  testimony,  he 
submitted  to  them  the  question  whether  It 
had  or  had  not  been  waived  in  this  case. 
There  was  no  error  in  tliat  The  testimony 
as  to  defendant's  conduct  In  receiving  and  re- 
taining the  application  and  proofs  of  disabil- 


ity without  objection,  etc.,  was  sufficient  to 
Justify  submission  of  the  question  to  the 
Jury;  and  their  verdict  Is  evidently  predicat- 
ed of  the  finding  that  strict  compliance  with 
the  condition  was  in  fact  waived.  That  ef- 
fectually disposes  of  the  only  defense  that 
was  relied  on.  Further  consideration  of  the 
specifications  of  error  is  unnecessary.  Nei- 
ther of  them  is  sustained.  Judgment  af- 
firmed. 

(1S»  Pa.  St.  489) 

(  Mclaughlin  et  ai.  ▼.  Mclaughlin. 

(Supreme  Covrt  of  Pennsylvania.     Jan.  22, 
1894.) 

ASSOMPSIT— BOAHD  OP  CHILD— PLBADISO. 

A  complaint  for  money  as  dne  platlntiffs 
for  the  support  of  defendant's  child,  alleginj; 
that  the  support  was  estimated  at  a  certain  rate 
per  week,  but  not  that  plaintiff  agreed  to  pay, 
nor  that  the  support  was  reasonably  worth, 
such  sum,  is  Bufliciently  answered  by  an  affida- 
vit of  defense  allcRlng  that  defendant  never 
agreed  to  pay  any  board,  nor  did  plaintiffs  de- 
mand any,  but,  on  the  contrary,  refused  to 
charge  any,  wherefore,  defendant,  recognizing 
his  obligation,  made  presents  to  the  plaintiff 
wife  far  exceeding  the  value  of  the  board,  as 
charged,  and  that,  while  the  child  was  with; 
plaintiffs,  defendant  paid  for  its  clothes  and 
other  necessaries. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Assumpsit  by  Edward  and  Mary  Mc- 
Laughlin  against  John  A  McLaughlin.' 
Judgment  for  plaintiffs  on  the  pleading.' 
Defendant  appeals.    Reversed.  | 

Charles  H.  Downing,  for  appellant  Amos 
H.  Evans  and  Robert  J.  Wright,  for  appel- 
lees. 

STERRETT,  C.  J.  This  suit  was  brought 
to  recover  $664  and  interest  alleged  to  be 
"due  and  owing"  to  the  plaintiffs  "for  the 
support  and  maintenance  of  George  B.  Mc- 
Laughlin," defendant's  infant  s<».  It  is  not 
averred  in  the  statement  that  there  was  any 
express  contract  for  the  boarding,  mainte- 
nance, etc.,  of  the  child,  nor  is  it  averred  that 
said  services,  etc.,  were  reasonably  wwrth 
the  sum  per  week  claimed  therefor.  The 
averment  is:  "The  said  six  hundred  and 
stxty-fonr  dollars  is  estimated  by  charging 
the  price  and  sum  of  three  and  a  half  dol- 
lars per  week  for  a  period  of  one  hundred 
and  eighty-nine  weeks  and  five  days,  helng 
the  time  said  infant  was  in  charge  of  the 
said  plaintiffs."  This  cannot  be  regarded  as 
an  averment  that  "the  support  and  mainte- 
nance" of  the  infant  was  reasonably  worth 
the  amount  claimed  therefor.  The  statement 
is  therefore  defective,  in  that  it  does  not  suf- 
ficiently set  forth  a  good  cause  of  action. 
In  the  absence  of  any  averment  of  contract 
relation,  whereby  the  defendant  agreed  to 
pay  any  specific  sum,  or  that  the  "support 
and  maintenance"  of  his  Infant  child  were 
reasonably  worth  the  amount  claimed,  or 
some   otho'   sum,   the   defendant    was   not 
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bound  to  answer.  Bnt,  assuming  that  he 
■was,  we  think  his  affidavit  of  defense  Is 
quite  sofScient  to  carry  the  case  to  the  jury. 
After  denying  that  he  ever  "contracted  or 
agreed  to  pay  any  board  for  said  child," 
the  defendant  avers  that  plaintiffs  never 
demanded  any,  "but,  on  the  contrary,  refused 
to  receive  or  charge  any  board,"  in  conse- 
qpience  of  which  he,  recognizing  his  obliga- 
tion to  them  for  their  kindness,  etc.,  made 
presents,  etc.,  to  Mary  McLaughlin,  one  of 
the  plaintiffs,  for  exceeding  "the  vahte  of 
the  board  of  said  child,  as  charged  In  the 
statement  filed."  He  further  avers  "that, 
during  the  time  the  child  was  with  the  plain- 
tiffs, he  furnished  and  paid  for  all  of  its 
dothee  and  other  necessaries."  Further 
comment  Is  imnecessary.  We  think  the 
learned  court  erred  in  entering  judgment  for 
want  of  a  sufficient  affidavit  of  defense. 
Judgment  reversed,  and  a  procedendo  award- 
ed. 


(ISt  Pa.  St.  600) 

In  re  KNIGHT'S  ESTATE. 

Appeal  of  FMBNDSHIP  LJCBERAIi 
LEAGUE. 

(Supreme  Court  of  Pennsylvania.  Jan.  22, 
1894.) 
Cbxkitibs — Validitt  or  Bbquest. 
"The  Friendship  Liberal  League"  was 
inooiporated  for  the  improvement  of  its  mem- 
bers oy  the  dissembiation  of  "scientific  truth" 
by  means  of  masic,  literatare,  lecture,  and  de- 
bate; held  meetings  on  Sundays;  and  was 
wholly  dependent  for  fanda  on  gifts  and  con- 
tribunons.  There  was  evidence  that  it  "opposed 
all  isms,"  that  Christian  and  infidel  were  alike 
eligible  to  membership,  and  that  a  Sunday  even- 
ing lecture  against  Christianity  was  followed 
by  a  debate  in  the  same  Bpirit.  Held,  that  a 
bequest  to  such  league  was  for  religions  nses," 
and  void,  under  Act  April  26,  1855,  where  made 
less  than  one  calendar  month  before  testator's 
death. 

Appeal  from  orphans'  court,  Philadelpbia 
county. 

From  a  decree  disallowing  a  bequest  to  the 
Friendship  Liberal  League  under  the  will  of 
Joshua  L.  Knight,  deceased,  the  league  ap- 
peals.    Affirmed. 

Obaiies  S.  Keyaa,  tar  appellant 

WILLIAMS,  J.  The  only  question  raised 
by  this  appeal  is  whether  the  bequest  made 
by  the  testator  to  the  Friendship  Liberal 
Leagne  Is  a  begaest  for  religious  or  charitable 
uses.  If  It  Is,  it  Is  Invalid,  under  the  pro- 
Tistons  of  the  act  of  April  26,  1855,  for  the 
reason  that  the  will  in  which  it  appears  was 
made  less  than  one  calendar  month  before 
the  testator's  death.  It  is  therefore  unnec- 
essary to  inquire  whether  this  society  Is  a 
pnrdy  public  charity,  within  the  meaning  of 
the  tax  laws,  or  whether  its  tenets  are  Chris- 
tian or  pagan  In  their  character.  If,  In  any 
sense  of  the  WOTd  "religious,"  this  society  is 
a  religious  organisation,  money  given  for  its 
use  is  given  for  a  religious  use.    In  all  Chris- 


tian countries  the  word  "relij^on"  is  or- 
dinarily understood  to  mean  some  system  of 
faith  and  practice  resting  on  the  Idea  of  the 
existence  of  one  God,  the  creator  and  ruler,  to 
whom  his  creatures  owe  obedience  and  love. 
"Charity"  is  understood  to  refer  to  something 
done  or  given  for  the  benefit  of  oxa  fellows 
or  of  the  public.  In  this  statute  both  words 
are  used  in  their  most  comprehensive  sense. 
A  bequest  to  aid  in  establishing  the  worship 
of  idols,  or  disseminating  the  principles  on 
which  such  worship  may  be  defended,  would 
be-  within  the  mischief  at  which  the  statute 
was  directed  as  truly  as  a  bequest  to  an 
orphan  asylum  or  a  Christian  church,  and 
ought  to  fail  for  the  same  reason.  Looked 
at  from  a  Christian  standpoint,  it  might  be 
said  that  such  a  bequest  was  irreligious  and 
immoral,  that  it  was  unworthy  to  be  treated 
as  a  charity,  and  that  its  tendency  was  posi- 
tively hurtful.  This  might  be  true  from  the 
point  of  observation  occupied  by  an  impar- 
tial humanitarian  or  patriot.  But  in  its  broad- 
est sense  religion  comprehends  all  systems 
of  belief  in  the  existence  of  beings  superior 
to,  and  capable  of  exercising  an  influence  tot 
good  or  evU  upon,  the  human  race,  and  all 
forms  of  worship  or  service  intended  to  in- 
fluence or  give  honor  to  such  superior  powers. 
It  is  In  this  sense  of  the  word  that  we  speak 
of  the  religion  of  the  North  American  Indians, 
the  religion  of  the  fire  worshipers  or  the  an- 
cient Egyptians.  A  bequest  in  aid  of  any 
snch  system  would  therefore  be  a  bequest 
for  a  religious  use,  within  the  meaning  of  the 
act  of  1855.  If  this  was  not  so,  the  most 
exalted  form  of  religion,  that  calculated  to  do 
the  most  good  in  the  world,  would  fall  with- 
in the  prohibition,  simply  because  of  the  fact 
that  its  ezceUence  was  so  generally  felt  that 
its  religious  character  was  never  questioned. 
On  the  other  hand,  the  lowest  forms  of  fetish 
worship  would  escape  the  prohibition,  because 
their  folly  and  immorality  were  such  as  to 
make  civilized  men  and  women  turn  from 
them  with  aversion,  and  deny  to  them  any 
religious  character.  The  act  of  1855  would, 
by  such  an  interpretation,  be  made  to  favor 
the  worse,  at  the  expense  of  the  better,  forms 
of  religion  and  religious  worship.  It  may  be 
conceded  that  the  league  does  not  fall  within 
the  narrower  meaning  of  the  word  "religious." 
It  does  not  dalm  to  be  a  Christian  organiza- 
tion, but  It  represents,  nevertheless,  the  belief 
of  its  members  about  religion,  and  their  prac- 
tices as  to  the  observance  of  the  Sabbath, 
and  similar  subjects.  It  Is  an  organization 
that  has  about  It  no  element  of  personal  or 
corporate  gain.  It  has  no  capital  stock,  and, 
of  course,  no  stockholders.  It  transacts  no 
secular  business  that  aCTords  an  income.  It 
Is  wholly  dependent  for  funds  upon  the  con- 
tributions gathered  up  at  its  meetings,  and 
the  gifts  of  members  and  sympathizers.  Its 
meetings  seem  to  be  held  on  Sunday.  Its 
objects,  as  stated  in  the  articles  of  Incorpora- 
tion, are  the  sodial,  intellectual,  and  moral 
welfare  of  Its  members,  and  the  dlssemtna- 
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tlon  of  "sdentlflc  truths."  The  means  em- 
ployed for  the  attainment  of  these  objects  are 
"literature,  music,  lecture,  and  debate." 
These  statements,  like  the  name  of  the  or- 
ganization, are  vague,  and  carry  no  definite 
ideas  with  them.  The  testimony  is  equally 
obscure.  One  witness  testified  that  "the 
league  was  not  intended  to  propagate  any 
Ideas,  religious  or  otherwise,"  but  on  cross- 
examination  he  gave  it  a  more  militant  char- 
acter. He  said  "it  was  opposed  to  ail  isms." 
Another  witness,  who  had  attended  one  of 
the  Simday  evening  lectures,  said:  "It  was 
a  lecture  against  the  Ciirlstlan  religion.  A 
discussion  followed  in  the  same  spirit."  A 
third  witness  testified  that  the  object  of  the 
league  was  "the  investigation  of  truth,"  a^d 
that  a  Christian  or  infidel  would  be  alike 
eligible  to  membership.  This  is  all  the  light 
we  have  upon  the,  distinctive  objects  of  this 
organization  and  its  views  of  "scientiflc 
truths."  It  Is  too  dim  to  enable  us  to  say 
more  than  that  it  appears  to  represent,  and 
to  have  been  organized  to  represent,  and  dis- 
seminate, such  notions  of  social  duty,  moral- 
ity, and  religion  as  its  members  possess. 
Some  would  characterize  such  an  organization 
as  irreligious,  and  as  immoral  in  its  tanden- 
des.  Others  might  speak  of  its  members 
as  seekers  after  novelty,  who,  like  the  Athe- 
nians, spent  their  time,  on  Sunday  at  least,  In 
trying  to  hear  or  to  tell  some  new  thing.  It 
is  not  necessary  to  fix  with  precision  the 
views,  the  practices,  or  the  influence  of  this 
body  of  men-  and  women.  It  is  enough  to 
Jmow  that  the  league  is,  in  effect,  their 
church,  and  that  its  services  are  intended  to 
give  expression  to  their  peculiar  views  about 
religion,  and  In  some  way  to  aid  in  the  social. 
Intellectual,  and  moral  elevation  of  them- 
selves and  others.  Money  given  to  such  nn 
organization  is  given  for  a  religious  use,  with- 
in the  meaning  of  the  act  of  1856^  The 
orphans'  court  reached  a^  correct  conclusion, 
and  the  decree  appealed  trom  is  afilrmed. 

DBAN,  J.,  dissents. 


(16i  Pa*  St.  495) 

CITY  OF  PHILADELPHIA  t.  BCSIGHAN. 

(Supreme  Conrt  of  Pennsylvania.     Jan.  22, 

1894.) 

Mdnicipal  CoapoRATioNS  —  Pavino'  Contract  — 

CoMPMANCB  —  Instructions-.- A88EB8UBIIT  for 

CcRBiKO — Want  of'  Notice. 

1.  In  an  action  on  a  municipal  claim,  to 
the  use  of  a  contractor,  for  paving  in  front  of 
defendant's  tot,  a  charge  that  plaintiff  could 
not  recover  if  the  contract  was  not  complied 
with,  and  ttiat  it  was  a  question  of  fact  on  all 
the  evidence,  was  proper. 

2.  Where  tio  notice  was  given  to  defendant 
to  set  the  curb,  he  should  be  allowed  the  dif- 
ference between  what  the  city  charged  and 
what  it  might  have  cost  him  to  get  it  done,      i 

Api)eal  from  court  of  common  pleas,  Phila- 
ddphia  coupty;  Thayer,  Judge. 

Scire  facias  sur  ,  municipal  claim,  of  the 
dif-  of  Philadelphia,  to  the  .use;  of  John  M-. 


Mack,  against  John  Meighan.  tor  paving  the 
cartway  of  Ruth  street  and  curbing  along 
defendant's  lot.  From  a  Judgment  for  plaiit- 
tiff,  defendant  appeals.     Affirmed. 

The  defendant  pleaded  issuably,  and  at  the 
trial  presented,  in  defense,  testimony  to  the 
effect  that  the  work  was  done  in  an  inferior 
manner;  that  the  foundation  for  the  pave- 
ment was  "rotten  rock,"  an  inferior  material. 
Instead  of  bar  saad,  as  required  by  the  speci- 
fications in  the  contract,  and  that  the  result 
was  that  the  briclss— at  the  time  of  the  trlaL 
only  two  years  after  the  work  was  done- 
had  become  so  loose  that  they  wonld  sthk 
when  a  wagon  passed  over  them,  and,  if  the 
wheel  touched  one  end  of  a  brick  only,  the 
other  end  would  Jump  up;  that  ruts  were  left 
where  cart  wheels  had  gone;  and  that  the 
bricks  were  so  loose  that  they  could  b» 
picked  out  with  the  toe  of  the  shoe. 

This  was  vigorously  denied  by  the  plain- 
tiff's witnesses,  and,  of  course,  the  issue 
thus  formed  was  for  the  Jury.  The  defend- 
ant's complaint,  however,  Is  that  it  was  not 
left  to  the  Jury  under  a  fair  and  adequate 
charge.  The  defendant  called  six  witnesses 
to  the  condition  of  the  street  and  the  char- 
acter of  the  material  used,  and  the  plaintiff. 
In  rebuttal,  called  five,  all  of  them  at  some 
time  interested  in  the  Job,  either  as  contract- 
ors, city  officials,  or  vendors  of  the  material. 
Plaintiff  submitted  no  points,  but  defendant 
submitted  seven  points,  which,  with  the  an- 
swers thereto,  appear  at  the  head  of  the 
following  charge  of  Thayer,  P.  J.,  to  the 
Jury:  "AlMut  all  that  I  think  It  necessary 
to  do,  in  this  case,  is  for  me  to  instruct  you 
upon  certain  points  which  have  been  present- 
ed by  the  defendant's  counsel.  In  doing 
that,  I  apprehend  I  shall  say  everything  that 
Is  necessary  to  be  said  in  regard  to  the  whole 
of  the  case,  '(l)  A  defendant  in  a  suit  upon 
a  lien  for  a  municipal  assessment  may  show 
In  defense  that  the  work  was  done  in  an  in- 
ferior manner,  and  that  the  price  charged 
was  more  than  the  value  thereof.'  I  affirm 
that  point.  '(2)  While  the  law  docs  not  hold 
the  contractor  to  proof  of  strict,  literal  com- 
pliance with  the  terms  of  his  contract,  upon 
pain  of  forfeiture  of  his  right  to  recover.  It 
does  require  of  blm  substantial  compliance.' 
I  affirm  that  point.  '(3)  The  question  of 
whether  the  use  plaintiff'  has  substantially 
complied  with  his  contract  Is  to  be  deter- 
mined by  the  Jury,  under  the  evidence;  that 
is  to  say,  the  Jury  must  find  whether  the- 
pavement  furnished  is  such  as  ought,  honest- 
ly^ to  have  been  furnished,  under  'the  con- 
tract, and  such  as  will  reasonably  serve 'the- 
purpose  thereof.  Slight  and  immaterial  va- 
riations do  not  affect  the  plaintiff's  right  to- 
recover,  bat  variatitms  which  affect  either 
the  usefulness  of  the  pavement  at  the  pres- 
ent, or  its  durability,  so  as'  to  render  it  lees 
serviceable  in  the  near  future,  must  be  treat- 
ed as  variations  from  substantial  compliance- 
with  ,the  contract.'  I  affirm  that  point.  '(4^ 
If.  the  Jury  find  that,  by  failui-e  to  perfonoi 
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tbe  work  In  the  manner  provided  by  the 
contract,  (either  from  the  use  of  Inferior  ma- 
terial, or  f^om  any  other  cause  of  which 
there  is  evidence,)  the  pavement  is  now,  or 
will  become  in  the  near  future,  practically 
worthless,  the  verdict  most  be  for  the  de- 
fendant.' I  affirm  that  point  '(5)  If  tbe 
Jury  find  that,  for  reasons  stated  in  the  pre- 
ceding point,  tbe  pavement,  while  not  en- 
tirely worthless,  is  of  a  substantially  inferior 
character,  so  tbat  there  are  defects,  either 
manifest  now,  or  reasonably  to  be  expected 
in  the  near  future,  which  leAen  the  value 
of  the  pavement,  the  defendant  is  entitled  to 
such  deduction  as  will  compensate  him  for 
the  existence  of  such  defects.'  I  «fflrm  that 
point  I  will  go  further,  and  say  tliat,  If 
the  ctmtract  was  not  substantially  complied 
with,  the  plaintiff  cannot  recover  in  this  case 
at  aU.  '(Q)  The  use  plalntlfl  cannot  recover 
an  excessive  price  for  his  work,  nor  for  any 
part  of  it  Tbe  verdict  must  therefore,  in 
any  event,  be  limited  to  what,  under  the  evi- 
dence, the  work  is  reasonably  worth.'  An- 
swer. The  plaintiff  is  entitled  to  recover  the 
contract  price  here,  if  the  contract  was  sub- 
stantially complied  with.  If  not,  the  plain- 
tiff can  recover  nothhig.  '(7)  If  the  Jury 
find  that  no  notice  was  given  the  defendant 
to  set  the  curb,  the  use  plaintiff  cannot  re- 
cover for  that  item  of  his  claim.'  I  refuse 
that  point  In  the  event  of  want  of  notice, 
the  law  is  that  the  defendant  is  entitled  to 
be  allowed  the  difference  between  what  tbe 
city  charges  him  and  what  he  might  have 
got  It  done  for  himself.  He  is  not  to  get 
the  city's  curbing,  which  they  paid  for,  for 
nothing.  It  Is  altogether  a  question  of  fact, 
for  you.  The  defendant  contends  that  this 
pavement  was  not  well  laid,  and  that  tbe 
plaintiff  did  not  substantially  comply  with 
the  contract  Tou  l»ve  heard  all  that  has 
been  said  on  that  subject  lou  have  heard, 
on  the  other  side,  what  tbe  officers  of  the 
department  thought  of  it  It  seems  they  ap- 
proved of  it,  and  one  of  the  officers  swears 
that  he  gave  notice  to  the  defendant  about 
the  curbing;  that  it  was  left  at  the  defend- 
ant's office.  If  it  was  left  at  bis  office,  that 
is  a  good  service  of  notice,  although  he  did 
not  get  It  With  regard  to  the  character  of 
the  iwvement,  you  are  to  attend,  not  only 
to  the  defendant's  evidence  upon  that  sub- 
ject, but  also  to  what  is  said  by  the  plain- 
tiff's witnesses,  who  are  the  officers  of  the 
dty,  who  inspected  this  worii;.  They  not 
only  approved  of  this  work,  and  certified  the 
plaintiff's  bill,  but  they  come  here  to-day, 
and  say  that  the  work  was  well  done." 

"Assignments  of  erroii:  (1)  The  court  below 
erred,  in  that  the  tendency  of  tbe  general 
charge  was  to.  give  undue  pnHninence  to  the 
testlm<»y  offered  on  behalf  of  the  plaintiff, 
and  to  present  inadequately  that  offered  on 
behalf  of  the  defendant.  (2)  The  cotirt  be- 
low erred  in  its  answer  to  defendant's  sev- 
enth .point,  which  point  and  answer  are  as 
toUiova,  viz.;  'f7)  If  the  Jury  find  tbat  do 
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notice  was,  given  the  defendant  to  set  th» 
curb,  the  use  plaintiff  cannot  recover  for  that 
item  of  his  claim.'  Answer:  'I  refuse  tliat 
point  In  the  event  of  want  of  notice,  the 
law  is  tliat  the  defendant  is  entitled  to  be 
allowed  the  difference  between  what  the 
city  charges  him  and  what  he  might  have 
got  it  done  for  himself.  He  is  not  to  get 
the  city's  curbing,  which  they  paid  for,  for 
nothing.'  " 

Robert  H.  Neilson,  for  appellant  B.  O. 
Michener,  for  appellee. 

PER  CURIAM.  We  find  nothing  in  this 
record  that  requires  a  reversal  of  the  Judg- 
ment   Judgment  affirmed. 


(65  N.  J.  U  eu> 
BITTLB  V.  CAMDEN  &  A.  B.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  18,  1894.) 

RuuiOAD  Companies  —  Liabilities  for  Nboli- 
QENCB  IX  Giving  Btatdtort  SionaLS. 
1.A  railroad  company  is  Ijound  to  nse  or- 
dinary  care  and  prudence  in  giving  statatory 
signals  of  the  approach  of  its  trains  towards  a 
station  and  crossing,  and  in  passing  them,  or 
wherever,  at  any  given  point,  such  signals  are 
allowed  or  required  to  be  given;  and  negligence 
in  the  exercise  of  its  ftght  and  duty  in  this  re- 
spect is  actionable  negligence. 

2.  Tbe  court .  wiU  take  judicial  cognizance- 
that  the  blowing  of  a  whistle  is  one  of  the  sig- 
nals used  in  operating  and  running  a  railway 
train,  and  that  it  is  authorized  and  required  in 
approaching  stations  and  crossings,  and  in  pass- 
ing them;  yet,  if  it  be  done  negligently,  wanton- 
ly, or  mallcionsly,  such  negligence,  wantonness, 
or  maliciousness  is  actionable  if  injury  resnlts 
therefirom. 

Magie  and  Van  Syckel,  JJ.,  dissenting. 

(Syllabus  by  the  Court) 

Ethw  to  supreme  court 

Action  for  personal  injuriea  by  George  W. 
Blttle  against  the  Camden  &  Atlantic  Rail- 
road Company.  There  was  Judgment  of  non- 
suit, and  plaintiff  brings  eiror.     Reversed. 

John  W,  Wescott,  for  plaintiff  In  error. 
Samud  H.  Orey,  for  defendant  In  error. 

LIPPINCOTT,  J.  The  plaintiff  below,  who 
is  also  the  plaintiff  In  error,  sued  the  Caipdeh 
&  Atlantic  RaUroad  Company  to  recover 
damages  tor  personal  Injuries.  The  evidence 
on  the  part  of  the  plaintiff  8^ows  that  the 
accident  out  of  which  the  Injuries  to  tbe 
plaintiff  arose  occurred  at  Berlin,  In  the 
county  of  Camden,  on  March  23,  1891,  about 
^  o'clock  in  the  afternoon.  The  plaintiff 
was,  wIOl  a  horse  and  wagon,  engaged  near 
th^  station  at  Berlin  in  unloading  manure 
from  a  freight  car  of  the  defendants  on  a 
side  track,  and  carting  the  same  to,  a  Add 
not  for  away.  On  one  <>f  these  trips  he  had 
loaded  the  wagoji  with  manure,  and  had 
gotten  off  the  car  to  drive  away  with  his 
load  to  the  Add,  when  his  attention  was 
called  to  the  fact  of  an  approaching  train  on 
its  way  from  PfaU^adelphla  to  Atlantic  City, 
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The  load  on  the  wagon  was  nearly  a  ton  In 
weight,  and  his  horse  was  a  young  and 
spirited  animal,  but  one  which,  to  a  con- 
siderable extent,  by  the  evidence,  had  been 
accustomed  to  cars,  and  not  ordinarily  scared 
by  them.  He  was,  with  his  horse  and 
wagon,  about  75  yards  away  from  the  main 
tracks,  near  a  siding  upon  which  the  freight 
cars  holding  the  manure  were  standing, 
which  siding  ran  nearly  parallel  with  the 
main  track  on  which  the .  passenger  train 
was  approaching,  and  the  roadway  or  other 
way  upon  which  he  was  to  drive  with  liis 
load  ran  about  parallel  with  these  tracks, 
and  in  the  same  direction  in  which  the  train 
was  going.  The  evidence  shows  that  from 
this  point  he  could  not  be  seen  by  the  en- 
gineer of  as  approaching  train  until  the 
train  came  nearly  or  about  opposite  to  die 
point  where  be  was  engaged.  When  the 
plaintUT's  attention  was  called  to  an  ap- 
proaching train  he  took  hold  of  the  head  of 
his  horse,  and  was  in  tbe  act  of  leading 
lilm  along  this  roadway  in  which  he  was  to 
go  on  his  way  to  the  fields  and,  while  doing 
this,  tiie  train,  which  was  somewhat  behind 
time,  came  along  and  passed  the  station  at 
a  high  rate  of  speed.  The  evidence  on  the 
part  of  the  plaintiff  does  not  show  that 
the  whistle  blew,  or  the  bdl  rang,  before 
this  point  was  reached.  The  evidence  on 
the  part  of  plaintiff,  in  substance,  shows 
that  as  the  train  came  to  this  point  the  en- 
gineer leaned  out  of  the  cab  window,  looked 
at  the  plaintiff  holding  his  horse  by  the 
head,  and  then  suddenly  reached  up  and 
opened  the  valve^  and  blew  a  loud,  shrill 
whistle,  whidi  so  frightened  the  horse  that 
it  became  entirely  unmanageable,  and  the 
plaintiff,  in  his  efforts  to  control  it  and  pre- 
vent it  from  running  away,  was  very  seriously 
injured.  The  situation,  by  the  evidence,  ap- 
peared to  be  that  there  'is  an  east-bound  and 
a  west-bound  main  track  passing  this  station. 
The  station  faceis  the  north,  and  the  main 
tracks  are  in  front  of  the  station.  Some 
short  distance  west  of  the  station,  Taunton 
avenue,  a  public  highway,  crosses  the  trades 
at  right  angles.  Immediately  at  the  station, 
Jackson  street  a  public  highway,  crosses  the 
tracks  at  right  angles.  About  100  yards 
east  of  the  station  there  is  also  another 
crossing,  called  "Bishop's  Crossing,"  also  a 
highway;  and  still  further  east,  nearly  a 
half  mile  away,  there  is  another  crossing, 
called  "Bishop's  Road."  Back  of  the  sta- 
tion, on  the  south  side,  nearly  75  yards  away, 
was  the  side  track  on  which  the  car  load  of 
manure  was  standing,  from  which  the  de- 
fendant was  loading  his  wagon.  The  side 
track  was  nearly  parallel  with  the  main 
track,  deflecting  a  little  to  the  south. 
'  Upon  the  manner  in  which  the  whistle  was 
blown,  the  plaintiff  testifies  that,  when  his 
wagon  was  loaded,  he  got  off  the  car  on  the 
ground,  and  took  the  horse  by  the  head,  and 
started  out  away  from  the  car  to  go  to  the 
field  with  bis  load,  when  liis  attention  was 


called  to  the  approaching  train;  that  the 
Jackson  street  crossing  is  at  the  end  of 
the  station.  This  was  the  point  opposite 
which  the  plaintiff  was  holding  his  horse; 
and  he  says:  "I  didn't  think  of  them  blow- 
ing the  whistle  tha:e,  because  he  was  Just 
beyond  the  crossing  when  be  blowed  the 
whistle,  and  he  was  looking  with  his  head 
out  of  the  cab  wlndo'vlr,  and  saw  me,  and 
he  was  smiling;  and  be  Just  reached  up  and 
pulled  his  whistle,  as  I  call  it,  'wide  opea,' 
and  the  instant  he  done  tliat  she  Jumped." 
In  another  ^ce  In  Itis  evidence  he  says: 
"As  soon  as  he  saw  me  he  reached  right  up 
and  pulled  the  whistle,"  and  that  he  never 
heard  a  shriller  whistle  in  his  life;  that  it 
was  "a  great  deal  louder  than  the  usual 
whistle,  and  that  It  was  so  blown  for  two 
hundred  yards;"  and  be  further  says,  so  far 
as  his  hearing  was  toncerned,  the  whistle  did 
not  blow  until  the  train  was  Just  beyond  the 
crossing  at  Jackson  street,  opposite  the  point 
where  the  plaintiff  was  with  his  horse  and 
wagon,  and  that  the  whistle  has  never  since 
been  blown  at  this  point;  and  that,  at  the 
time  it  was  blown  in  this  manner,  there  was 
nothing  on  the  track  ahead  to  provoke  such 
a  whistle.  It  may  be  well  said  that  there 
exists,  if  this  evidence  be  true,  a  qnestlon 
whetho:  there  was  not  only  negligence,  but 
wantonness,  on  the  part  of  the  engineer  In 
blowing  this  whistle  as  he  did.  Bfr.  Min- 
nard,  a  witness,  who  lives  opposite,  and  about 
70  feet  from,  the  station,  a  little  beyond  the 
easterly  end,  testifies  that  he  was  ba(^  of 
his  house  when  he  first  heard  the  locomotive 
whistle,  and  that  it  sounded  like  a  cattle 
call,  and  he  supposed  it  was  such,  and  start- 
ed around  the  end  of  his  house,  when  his 
wife  met  him,  and  told  him  that  a  horse  was 
running  away;  that  there  was  no  way  of 
measuring  the  sound  of  the  whistle,  but  that 
it  was  a  cattle  call,— a  loud,  shrill  whistle; 
that  It  was  a  great  many  times  louder  than 
the  ordinary  blow  on  approaching  a  station, 
or  what  they  used  to  blow  on  approaching. 
He  though  somebody  was  on  the  track,  and 
he  started,  supposing  some  one  was  on  the 
track.  The  train  was  running  at  such  rate 
of  speed  that,  before  he  got  around  tds  house, 
it  was  a  mile  and  a  half  away.  He  then  de- 
scribes the  eff<nt8  of  the  plaintiff  to  control 
the  horse,  and  that  he  would  not  have  at- 
tempted Its  control  for  all  the  horses  in  the 
county.  Harry  Beckly,  another  witness, 
whose  attention  was  called  to  the  matter 
when  the  horse  started,  and  while  he  had 
no  occasion  before  that  time  to  note  the 
particulars,  testifies  that  he  saw  a  man  have 
his  head  out  of  the  cab  window,  and  that  he 
blew  the  whistle.  He  described  it  as  being 
louder  than  nstial,  but  otherwise  took  no  note 
of  it,  except  that  the  whistle  did  not  blow 
till  the  engine  ^as  opposite  the  house  of  Mr. 
Minnard.  Arthur  W.  Robinson,  a  witness, 
was  unloading  a  ft«ight  car  next  to  the  car 
from  which  the  plaintiff  was  unloading;  de- 
scribed the  whistle  as  "a  long,  loud  blow;" 
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that  'It  was  an  tmcommonly  loud  blow,— load 
and  long;"  and  that  he  never  heard  a  train 
blow  in  that  place  before.  This  witness 
states  that  he  heard  no  whistle  blow  upon 
the  approach  of  this  train  towards  the  sta- 
tion and  cro88ing:8  there.  William  Boardly, 
a  witness,  described  the  whistle  as  a  "real 
load  blow;"  that  it  was  a  quiclc,  loud  blow,— 
louder  than  be  had  heard  before;  that  when 
the  whistle  "bnrsted  out,"  as  he  describes  it, 
be  looked  up,  and  saw  a  man  hold  of  the 
whistle,  with  his  head  out  of  the  cab  win- 
dow; tb&t  he  was  looking  towards  the  plain- 
tiff, and  that  he  looked  as  if  he  was  laugh- 
ing. Harry  Bittle  swears  that  the.  whistle 
has  not  blown  at  this  place  since.  There  is 
much  other  evidenpe  on  the  part  of  the  plaln- 
tifr  as  to  the  situation  of  the  croeslngs,— the 
number  of  them,  and  the  distance  apart,— 
the  location  of  the  main  tracks,  and  the  side 
track  upon  which  "the  freight  car  stood. 
There  is  some  evidence  to  show  that  the  en- 
gineer, on  approaching  this  station,  could  not 
see  the  plaintiff  in  the  position  in  which  be 
was  with  his  horse  and  wagon,  but  at  the 
pi^t  wh»e  the  witnesses  identify  this  un- 
nsual  blowing  of  the  whistle  there  appears 
to  have  been  no  difficulty  in  this  respect 
The  plaintifr,  with  his  horse  and  wagon,  was 
in  plain  view  of  the  engineer,  or  other  per- 
son in  the  cab,  looking  from  the  cab  win- 
dow. At  the  close  of  the  evidence  the  de- 
fendant moved  a  nonsuit,  which  was  grant- 
ed on  three  gronnds:  First,  that  the  Wow- 
ing of  this  whistle  at  this  place  where  it 
was  blown  was  not  an  unlawful  act  of  the 
defendant,  in  view  of  statutory  authority 
in  this  respect,  and  that  the  company  was 
anthMized  to  blow  the  whistle  in  this  place; 
and,  spcondly,  that  there  was  nothing  peculiar 
about  the  blowing  of  the  whistle  which  made 
it  unlawful,  or  constituted  the  manner  of 
its  blowing  actionable  negligence;  that  the 
only  question  raised  upon  this  point  was 
whether  the  whistle  blown  was  the  one  ordi- 
narily to  be  Mown  at  this  crossing  or  place, 
or  whether  it  had  an  audibility  which  to  one 
witness  created  the  idea  that  there  was  some- 
thing on  the  track  ahead  of  the  train,  and 
whether  the  distinction  between  those  two 
degrees  of  whistling  constituted  actionable 
n^tligence.  The  trial  court  held  that  these 
wore  questions  of  law,  and  to  be  determined 
by  the  coort,  and  they  were  determined  in 
favor  of  the  defendant  Besides  these  two 
points,  the  farther  finding  of  the  court  was 
that,  even  if  the  engineer  was  negligent,  stiU 
there  existed  contributory  negligence  on  the 
part  of  the  plaintiff;  that,  if  there  was  negli- 
gence on  the  part  of  the  engines,  still  that 
negligence  was  shared  by  the  plaintiff,  in 
that  the  engineer  saw  all  that  could  be 
seoi,  and  saw  nothing  more  than  the  plain- 
tiff knew  himself;  or,  in  other  words,  he 
saw  a  man  who  thought  he  had  his  horse 
under  management,  leading  the  horse  in  a 
manner  which  ordinarily  docs  give  a  man 
such  control.     So  that  If  there  was  a  mis- 


take in  judgment— if  there  was  negligence  in 
the  Judgment— on  the  part  of  the  engines, 
it  was  negligence  which  was  fully  shared  by 
the  plaintiff.  If,  therefore,  there  was  negli- 
gence, the  negligence  of  the  engineer  and 
the  plaintiff  was  identical.  Both  thought,  and 
had  a  right  to  think,  the  same  thing,  except 
that  the  plaintiff  knew  what  he  was  thinking 
about,  and  the  engineer  could  not  know  what 
the  plaintiff  thongbt;  and  that  it  was  a  case 
in  which,  whatever  the  negligence  of  the 
engineer,  he  borrowed  it  from  the  plaintiff, 
and  he  was  no  more  nor  less  negligent  than 
the  plaintiff,  and  their  negligence  resulted 
from  precisely  the  same  failure  to  foresee 
exactly  what  the  horse  would  do  under  such 
blowing  as  the  whistle  might  give  at  that 
place,  and  under  the  drcumstances.  Upon 
these  grounds  the  trial  Justice  at  the  circuit 
nonsuited  the  plaintiff. 

Upon  a  review  of  this  case,  the  conclu- 
sion is  that,  under  the  statute  authorizing 
the  points  and  distances  at  and  for  which 
either  a  whistle  shall  be  blown  or  a  bell 
rung,  the  defendant  had  the  right  to  blow 
this  whistle  at  this  point  The  statutory 
signal  was  required  here,  and  by  force  of 
the  statute,  considering  the  proximity  of 
these  crossings  to  each  other,  it  became  the 
duty  of  the  defendant  to  ring  the  bell  or 
blow  the  whistle,  and  continue  to  do  so  until 
the  engine  had  crossed  the  three  first  streets 
or  highways  named,  and  their  duty  was  per- 
formed when  either  the  whistle  was  so 
blown  or  the  bell  so  rung;  and  such  duty,  if 
properly  performed,  conld  not  be  made  the 
source  of  complaint,  whatever  might  be  the 
results;  but  to  folly  comply  with  such  stat- 
utory duty,  and  free  itself  from  fault,  the 
defendant  was  compelled  to  commence  the 
blowing  of  such  whistle  at  the  point  provid- 
ed by  the  statute,  and  continue  it  over  the 
space  provided.  Now,  there  is  evidence  here 
on  the  part  of  the  plaintiff— and  consider- 
able of  it,  too— that  neither  the  bell  was 
heard  to  ring,  nor  the  whistle  to  blow,  until 
tho  iHrint  of  accident  was  reached.  If  this 
be  true,  the  defendant  did  not  comply  with 
the  statutory  requirements  as  to  warning 
signals  in  approaching  these  crossings,  and 
it  is  difficult  to  perceive  why  this  element  of 
negligence  in  this  case  should  not  have  been 
submitted  to  the  Jury.  Revision,  p.  910,  {  6. 
The  plaintiff  in  this  case,  under  the  circum- 
stances in  which  he  was  placed,  might  per- 
haps be  well  entitled  to  this  warning.  Rail- 
road Co.  V.  Leaman,  54  N.  J.  Law,  202,  23 
Atl.  691.  Then,  again,  if  no  whistle  was 
blown  until  Jackson  street  crossing  was 
reached,  as  appears  by  some  of  the  evidence, 
and  then  there  was  a  sudden  call,  no  pre- 
'  vlous  warning  being  given,  the  question 
arises  whether  also  this  fact,  so  far  as  it 
affects  the  plaintiff,  should  not  have  been 
submitted  to  the  Jury,  upon  the  inquiry  as  to 
the  existence  of  negligence  of  the  defendant 
in  the  performance  of  its  duty  to  the  plain- 
tiff.   But  these  considerations  do  not  appear 
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to  have  entered  Into  the  holding  of  the  trial 
Justice  upon  the  motion  to  nonsuit,  and  are 
not  deemed  necessary  to  be  discussed  In 
this  review. 

Thus,  while  the  legal  right  to  blow  the. 
whistle  at  this  point  may  be  conceded,  yet 
it  does  not  by  any  means  follow  that  this 
right  could  be  exercised  in  a  negligent,  heed- 
less, or  wanton  manner  by  the  servants  of 
the  defendant,  resulting  in  an  injury  to  the 
pialntlfl';  and  this,  as  the  case  is  presented, 
appears  to  be  the  difficulty.  The  question 
here  Is  whether  this  whistle  was  so  negli- 
gently, needlessly,  or  wantonly  blown  as  to 
have  caused  this  injury  to  the  plaintifT.  Ab- 
stractly, this  question,  in  any  ■  given  case 
where  an  Inference  of  this  character  may  be 
reasonably  drawn  from  the  evidence,  shotild 
be  committed  to  the  Jury  for  its  decision, 
and  not  assumed  by  the  court  It  Is  not 
necessary  to  repeat  the  circumstances  of  the 
accident  One  fact  upon  the  evidence  seems 
to  be  clear,  whethw  the  whistle  was  blown 
oe  not  or  continuously  or  not  before  the 
point  of  acddent  was  reached,  and  that  is 
that  the  engineer,  while  apparently  looking 
at  the  plaintiff,  who,  with  bis  horse  and 
wagon,  was  In  full  view,  holding  his  horse, 
or  leading  him  in  the  usual  manner  along 
the  way  provided,  reached  up  aiid  gave  to 
his  whistle  an  extra  force-,  of  sound,  shrill 
and  loud,— loader  and  shriller  than  ever  was 
heard  before.  It  is  described  as  a  cattle 
call  by  one  witness,— a  call  which  is  usually 
made  when  cattle  are  upon  the  tract:  ahead 
of  the  train,  or  a  call  by  reason  of  some 
sudden  danger.  This  accident  was  appar- 
ently the  resolt  of  this  manner  of  sounding 
this  whistle.  There  is  no  evidence  in  the 
case  at  this  point  that  such  a  sounding  of 
the  whistle  was  called  for  by  any  danger  to 
the  train  whatever,  from  obstructions  ahead 
of  it  on  oc  near  the  track.  The  plaintiff  with 
his  hwse  was  In  no  situation  of  danger,  and 
it  must  be  said  with  some  degree  of  emphasis 
that  upon  the  evidence  as  It  stood  at  the 
close  of  the  plaintHTs  case,  there  was  every 
appearance  of  negligence  and  heedlessness, 
If  not  wantonness,  in  the  act  of  blowing  this 
whistle  in  the  mabner  in  which  It  was 
blown.  It  must  be  that  the  defendant  is 
bound  to  use  reasonable  care  and  prudence 
in  giving  statutory  signals  of  the  approach 
of  a  train,  or  Its  existence,  at  any  given 
point  where  such  signal  may  be  allowed  or 
required.  Negligence  in  the  exercise  of  a 
lawful  right  is  actionable  if  It  causes  injury. 
It  Is  no  excuse  or  Justiflcation  that  an  act 
occasioning  injury  was  itself  lawful,  or  that 
It  was  done  In  the  exercise  of  a  lawful  right, 
if  the  injury  arose  from  the  negligent  man- 
ner in  which  it  was  done.  Railroad  Co.  v. 
Barnett,  59  Pa!  St  269.  This  is  quite  aside 
fi'om  the  question  whether  blowing  at  this 
point  could  do  any  good  or  not  It  was 
their  legislative  duty  to  blow  the  whistle, 
and  It  cannot  be  said  that  legal  Injury 
can  arise  from  the  proper  performance  of 


this  duty;  but  the  pregnant  question  always 
la  whether,  under  all  the  circumstances  of 
the  case,  reasonable  care  has  been  used  1b 
the  exercise  of  legislative  right  and  the  per- 
formance of  the  legislative  duty.  A  negli- 
gent exercise  of  the  right  or  the  negligent 
performance  of  the  duty,  can  in  no  event  be 
excused.  Bradly  v.  Railroad  Co.,  2  Cuah. 
539;  liinfleld  v.  Railroad  Co.,  10  Cusb.  562; 
Wakefield  v.  Railroad  Co.,  37  Vt  330.  In 
Railroad  Go.  v.  Singer,  78  Pa.  St  219,  the 
case  was  that  the  plaintiff  was  drlvlqg  his 
horse  parallel  with  defendant's  tracks,  and 
the  horse  was  frightened  by  the  whistle. 
The  court  reversing  said:  "If  the  court  be- 
low had  left  it  to  the  Jury  to  find  negligence 
from  the  use  of  the  whistle  the  second  time, 
if  th^  believed  it  to  be  so  used,  provided 
the  engineer  saw,  or  with  proper  care  might 
have  seen,  the  plaintiffs  wagon,  and  that 
his  horse  was  becoming  unmanageable,  there 
would  have  been  no  error."-  There  were  two 
blasts  of  the  whistle  In  this  case  cited,  and 
the  court  allowed  the  Jriry  to  say  whether 
the  first  blast  was  negligent  In  this  case 
there  was  no  question^  of  the  right  to  use 
the  whistle  at  the  point  at  which  It  was 
used.  The  question  was  whether  It  was 
used  In  a  negligent  manner.  Hill  v.  Rail- 
road Co.,  55  Me.  438,  Is  a  case  nearly  In  point 
with  the  case  in  hand.  There  a  horse  was 
standing  at  the  depot,  the  train  started,  and 
the  engine  driver  blew  a  sharp,  loud  blast 
which  frightened  the  horse.  The  defendant 
had  legislative  authority  to  blow  the  whistle 
there,  but  the  question  of  whether  there  was 
negligence  In  the  manner  of  blowing  the 
whistle  was  left  to  the  Jury.  In  Gulp  v. 
Railroad  Co.,  17  E^an.  475,  the  declaration 
charged  that  a  negligent  blowing  of  the 
whistle  was  the  cause  of  the  injury.  On  de- 
murrer it  was  held  actionable.  To  the  same 
effect  may  be  cited  the  case  of  Railroad  Co. 
V.  Dunn,  52  111.  451.  While  a  railway  com- 
pany is  entitled  by  law  to  run  its  train  along 
a  street  it  is  not  liable  for  damages  caused 
by  the  horses  of  a  traveler  taking  fright  at 
the  necessary  blowing  off  of  steam  from  one 
of  its  locomotives;  but,  if  the  steam  was 
blown  off  negligently,  it  would  be  liable. 
Hahn  v.  Railroad  Co.,  51  Cal.  605.  Under 
our  statote  In  this  state,  the  c'om:t  will  Ju- 
dicially know  that  the  blowing  of  a  whistle 
Is  pne  of  the  signals  used  In  running  a  rail- 
way train,  and  that  it  is  authorized  and  re- 
quired; yet  if  It  be  done  negligently  or 
wantonly,  such  negligence  or  wantonness  is 
actionable.  1  Thomp.  Neg.  351,  and  cases 
cited;  Railway  Co.  v.  Harmon,  47  111.  298; 
Railroad  Co.  v.  Stames,  9  Heisk.  52.  So,  In 
ease  of  the  sounding  of  a  steam  whistle  with 
a  loud  noise  when  it  was  unnecessary,  (Id.,) 
where  it  was  a  negligent  act  (Railroad  Co. 
V.  Dunn,  62  111.  451,)  and  where  It  was  done 
in  a  spirit  of  wanton  playfulness,  (Railroad 
Co.  V.  Starnes,  9  Helsk.  62;)  and,  so  far  as 
the  adjudicated  cases  go,  the  question 
whether  the  act  was  one  of  negligence  or  of 
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wantonness  or  malice  Is  of  little  import,  save 
as  to  the  meagore  of  damage. 

Reference  has  been  made  to  these  few 
cases  on  the  subject  of  the  oare  to  be  exer- 
cised In  giving  even  the  statutory .  signals, 
to  show  that  this  specific  character  of  negli- 
gence has  been  a  subject  of  adjudications. 
It,  of  course,  cannot  be  at  all  d^iIed  that  there 
may  be  such  negligence,  heedlessness,  or  wan- 
tonness in  the  sounding  of  railway  whistles, 
even  at  the  places  where  It  Is  authorized  and 
required  to  sound  them,  as  to  be  entirely 
actionable.  While  no  liability  attaches  for 
damages  for  these  acts  so  long  as  they  are 
exercised  In  accordance  with  statutory  au- 
thority with  ordinary  care,  yet  liability  en- 
sues when  they -are  done  negligently  or  wan- 
tonly.- The  rule  obtains  generally  that  a 
master  is  tiot  answerable  in  damages  for  the 
wanton  and  malicious  acts  of  his  servant; 
yet  this  immunity  Is  not  generally  extended 
to  railroad  corporations,  whose  servants  are 
Intrusted  with  such  extensive  means  of  do- 
ing mischief.  Accordingly,  it  has  been  es- 
tablished that  if  such  servants,  while  in 
charge  of  the  company's  engines  and  ma- 
chinery, and  engaged  about  its  business,  neg- 
ligently, wantonly,  or  willfully  pervert  such 
agencies,  the  company  must  respond  In  dam- 
ages; and  this  is  the  principle  deducible 
from  the  authorities  upon  this  subject  Ap- 
plying these  principles  to  the  facts  and  cir- 
cumstances of  this  case.  It  leads  to  the  con- 
clusion that  the  jury  should  have  been  per- 
mitted to  pass  Judgment  upon  the  question 
whether  liiis  whistle  was  blown  in  such  a 
negligent,  willful,  or  wanton  manner  as  to 
be  actionable. 

Tnming  to  the  question  of  whether  the 
plaintiff  was  guilty  of  contributory  negli- 
gence in  this  case,  it  seems  very  difficult  to 
determine  upon  wliat  ground  such  contribu- 
tory nei^gence  can  be  Imputed  to  him.  Nei- 
ther by  his  own  act,  nor  any  act  of  his  unit- 
ing with  the  act  of  the  en^eer  in  blowing 
this  whistle,  can  want  of  care  be  attribut- 
able to  him.  It  would  appear  that  he  was 
then,  80  far  as  his  own  case  goes,  exercising 
every  care  which  a  prudent  man  could  exer- 
cise. He  was  in  a  place,  and  on  a  way, 
where  he  had  the  legal  right  to  be,— In  fact, 
at  a  place  provided  by  the ,  defendant  for 
him  to  be  in  the  business  of  unloading 
freight  from  its  own  cars;  and  he  was  on 
the  very  grounds  prepared  by  the  company 
for  this  use,  and  engagred  in  an  occupation 
perfectly  legal  and  proper,  and  one,  which 
was  of  advantage  to  the  defendant  On 
learning  of  the  approach  of  the  train,  al- 
though without  hearing  any  statutory  signal, 
he  exercised  care  in  placing  himself  in  a  po- 
sition in  which  he  would  be  most  conven.! 
iently  able  to  control  his  horse  in  case  the 
exercise  of  such  control  was  needed,  and  he 
used  every  endeavor  possible  to  so  control 
It  and  avoid  injury;  aQd  In  the  discussion 
of  this  qnestion  it  la  assumed  that  he  was 
guilty  of  no  act  of  negligence  in  endeavoring 


to  control  and  save  from  Injiury  the  horse  • 
which  he  had  in  charge.  And,  while  no 
opinion  can  po-haps  be  passed  here  as  to  the 
conclusion  or  Inference  to  be  drawn  from 
these  facts,  yet  for  the  purposes  of  this  case 
it  would  appear  as  if  the  inference  i>f  ordi- 
nary care  and  caution  to  avoid  injury  is  the 
most  reasonable  one,  and,  at  all  events,  not 
80  clearly  othervrise  as  to  deprive  the  Jury 
of  the  right  to  pass  on  it  Upon  this  ques- 
tion of  whether  a  nonsuit,  upon  either  of 
these  grounds  here  discussed,  should  have 
been  granted,  the  rule  of  law  to  apply  has 
often  been  enunciated  in  this  court,  and 
there  is  but  little  need  of  referring  to  more 
than  one  or  two  cases.  It  is  by  applying 
these  general  rules  to  each  particular  cose 
that  a  safe  conclusion  can  be  reached.  The 
chief  justice,  in  Railroad  Co.  v.  Matthews,  36 
N.  X.Law,  531,  (In  this  court,)  speaking  to 
the  question  whether  the  plaintiff,  by  his 
want  of  ordinary  caution,  produced  the  dam- 
age, says:  "It  is  sufficient  for  all  useful  pur- 
poses to  say  that  the  evidence  on  this  sub- 
ject Is  open  to  fair  debate,  and  leaves  the 
mind  In  a  state  of  some  doubt  on  tills  ques- 
tion whether  the  driver  of  the  horses  which 
were  destroyed  exercised,  or  not,  that  degree 
of  care  which  his  legal  duty  exacted.  This 
being  the  case,  the  judge  wonld  not  have 
been  Justified  in  talcing  this  question  from 
thQ  Jury.  Such  a  course  la  proper  only  when 
the  absence  of  caution  Is  apparent,  and  is  in 
reason  Indisputable."  This  general  doctrine 
has  been  universally  adopted;  and  in  Bahr 
V.  Lombard,  53  N.  S.  Law,  233,  21  AtL  190, 
and  23  Aa  167,  Mr.  Justice  Garrison,  (in 
this  court,)  as  alike  applicable  to  the  defend- 
ant upon  alleged  proof  of  negligence,  and  to 
the  plaintiff  upon  alleged  proof  of  contribu- 
tory negligence,  declares  that  "when,  in  an 
action  for  negligence,  the  standard  of  duty 
can  be  predicated  as  matter  of  law,  the  only 
question  for  the  Jury  is  whether  the  conduct 
of  the  defendant  fell  short  of  that  standard. 
If,  from  the  facts  In  evidence,  two  infer- 
ences as  to  the  defendant's  conduct  may 
legitimately  be  drawn,  one  favorable,  and 
the  other  tmfavorable,  to  Its  negligence,  a 
question  Is  presented  which  calls  for  opinion 
of  the  Jury."  Passing  over  the  many  de- 
cided cases  adhering  to  this  doctrine,  the 
latest  expression  on  this  subject  is  by  Mr. 
Justice  Magie,  (In  this  court,)  In  Railway  Co. 
V.  Block,  (N.  J.  Err.  &  App.)  27  AO.  1067, 
where,  In  speaking  of  the  power  to  direct  a 
nonsuit  or  verdict,  he  says:  "The  power  to 
direct  a  verdict  Is  Identical  with,  and  rests 
upon  the  same  foundation  as,  the  power  to 
nonsuit."  When  In  such  cases  the  trial 
Judge  Is  requested  to  nonsuit  or  direct  a  ver- 
dict, his  duty  Is,  as  is  well  expressed  by  Lord 
Chancellor  Cairns  In  Railway  Co.  v.  Jackson, 
3  App.  Cas.  193,  to  say  whether  any  tacts 
have  been  established  by  evidence  from 
which  negligence  may  be  reasonably  Inferred. 
If  none,  there  la  no  case  to  go  to  the  Jury; 
but  if,  from   facts  established,  negllgenco 
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•  may  reasonably  and  legitimately  be  Inferred, 
It  te  for  the  Jury  to  find  wbetber,  from  those 
facts,  negligence  ought  to  be  Inferred.  In 
pertotmlag  this  function  the  trial  Judge  must 
take  care  not  to  trench  on  the  peculiar  prov- 
ince of  the  jury  to  determine  questions  of 
fact,  and  must  bear  in  mind  that  the  ques- 
tion is  not  whether  he  would  Infer  negli- 
gence from  the  established  facts,  but  wheth- 
er negligence  can  be  reasonably  and  legiti- 
mately Inferred  by  the  Jury.  It  follows  that, 
If  the  real  facts  have  not  been  established 
by  the  evidence,  but  remain  In  substantial 
dispute,  the  trial  Judges  must  submit  them, 
and  the  Inferences  tO;  be  drawn  from  those 
which  the  Jury  find  established,  to  the  deter- 
mination of  the  Jury.  Moebus  v.  Becker,  46 
N.  J.  Law,  41;  Railroad  Co.  v.  Shelton,  (N. 
J.  Err.  &  App.)  26  Atl.  937;  Crue  v.  Cald- 
well, 52  N.  J.  Law,  215,  19  Att.  188.  Apply- 
ing these  principles  to  the  case  here  upon  re- 
view, the  trial  Judge  should  have  submitted 
the  question  of  the  defendant's  negligence, 
and  the  question  of  the  plaintiff's  contribu- 
tory negligence,  if  it  was  alleged  that  any 
existed,  to  the  Jury.  I  shall  therefore  vote 
for  a  reversal  of  the  judgment  of  nonsuit, 
and  for  a  venire  de  novo. 

MAGIE  and  VAN  SYCKBL,  JJ.,  dissent 


(66  N.  J.  L.  «) 

MECHANICS'     MUT.     LOAN     ASS'N     v. 
BOARD  OF  CHOSEN  FREEHOLD- 
ERS  OF   MERCER   COUNTY. 
(Supreme  Court  of  New  Jersey.    Nov.  10, 1893.) 
Tbbspass— Action  xoktsbt  Cocntt  Boakd — 
Pleadihgs. 

1.  To  a  count  that  the  board  of  freeholders 
built  a  wall  stopping  up  a  private  way  a  demur- 
rer will  not  lie  on  the  ground  that,  as  the  boaid 
was  engaged  in  a  ijubbc  worlc,  it  is  impossible; 
there  being  no  basis  for  such  a  contention,  as 
the  fact  of  their  beiqg  so  engaged  does  not  ap- 
pear in  the  declaration. 

2.  If  such  fact  be  a  defense,  it  must  be 
pleaded. 

(Syllabus  by  the  Court) 

Action  In  trespass  by  the  Mechanics'  Mutual 
Loan  Association  against  the  board  of  chosen 
freeholders  of  the  county  of  Mercer  for  ob- 
structing a  private  way.  Heard  oh  demur- 
rer to  the  declaration.    Demurrw  overruled. 

Argued  June  term,  1893,  before  BEASLEY, 
C.  J.,  and  DIXON,  MAOIE,  and  GARRI- 
SON, JJ. 

Edward  W.  Evans  and  Wm.  M.  Lannlng, 
for  plaintier.  E.  R.  WaUer  and  G.  D.  W. 
Vroom,  for  defendant 

BEASLEY,  C.  J.  This  case  stands  before 
the  court  on  a  general  demurrer  to  the  sev- 
eral counts  contained  In  the  declaration.  The 
object  of  the  defense  in  thus  pleading  was  to 
raise  the  question  whether  the  .county  was 
responsible  for  the  building  of  a  waU  that 
stopped  up  a  way  that  was  appurtenant  to 
certain  property  of  the  plaintiff.   The  theory 


of  the  defense  waff  that  the  county,  in  build- 
ing this  obstruction,  did  so  in  the  per- 
formance of  a  public  duty,  and  therefore, 
upon  general  principles,  was  not  liable  for 
the  changes  resulting.  But  this  contention 
has  no  basis  In  this  rec<H'd,  for  It  nowhore 
appears  that  the  defendant,  In  doing  the  acts 
set  forth,  was  In  any  measure  In  the  per- 
formance of  any  public  function.  All  that 
we  know  upon  this  subject  Is  that  the  de- 
fendant obstructed  the  plaintiff's  passage- 
way; consequently  the  defendant  is  present- 
ed to  the  court,  as  it  plainly  appears,  in  the 
character  of  an  ordinary  trespasser.  In  the 
present  aspect  of  the  case  it  is  Impossible  for 
the  court  to  Inject  into  it  the  circumstance 
that  was  assumed  in  the  argument  that  these 
officers  of  the  county  were  In  this  matter  dis- 
charging a  public  obligation.  If  such  a  fact 
exist,  and  if  It  be  important  to  the  issue,  it 
must  be  brought  before  it  by  a  replication. 
Let  the  demurrer  be  overruled. 


(B$  N.  J.  L.  41) 

TUNISON  et  al.  v.  SNOVER. 
(Supreme  Court  of  New  Jersey.    Nov.  10, 1893.) 
Refbrekcb  —  When  Proper  —  Breach  o»  War- 
V  RANTT — Consent  of  Parties.  ' 

In  an  action  on  the  case  for  damages 
for  breach  of  a  warranty  in  a  sale  of  peacli 
trees,  brought  in  the>  circuit  court,  an  order  of 
reference  was  made,  and  upon  the  referee's  re- 
port that  there  was  such  a  contract  of  war-j 
ranty,  and  that  it  had  been  brolten,  and  deter- 
mining the  damages  of  plaintiff,  judgment  in  his 
favor  was  entered.  Upon  error,  hdd  (1)  that  the 
cause  was  not  one  in  which  matters  of  account 
were  in  controversy,  and  the  order  of  reference 
was  not  within  the  antliority  conferred  Ijy  the 
provisions  of  section  177  of  the  practice  act; 
(2)  that,  as  the  consent  of  parties  did  not  ap- 
pear, the  order  of  reference  was  not  within  any 
authority  conferred  by  the  common  law  or  the 
provisions  of  section  3  of  the  "Act  for  regnlat- 
inz  references  and  determining  controversies  by 
arbitration,"  (Revision,  p.  34;)  and  (3)  that  the 
judgment  on  the  referee's  report  could  not  be 
sustained. 
(Syllabus  by  the  Court) 

Error  to  circuit  court  Hunterdon  county. 

Action  by  Elisha  Snover  against  Jo'emlah 
Tunison  and  Garret  I.  Stryker  for  breach  of 
warranty.  From  a  judgment  for  plaintiff  en- 
tered on  the  report  of  a  referee,  defendants 
bring  error.     Reversed. 

Argued  June  term,  1893,  before  the  CHIEF 
JUSTICE,  and  DIXON,  MAGIB,  and  GAR- 
RISON, JJ. 

Voorhees  &  Cotter  and  Chauncy  H.  Bea*- 
ley,  f<H:  plaintiffs  In  error.  William  H.  Mor- 
row and  H.  B.  Kerr,  fca:  defendant  In  error. 

MAGIB,  J.  The  action  was  in  trespass  on 
the  case,  commenced  before  the  adoption  of 
the  fourteenth  and  fifteenth  rules  of  this 
court  respecting  the  style  of  actions.  The 
declaration  was  upon  a  warranty  of  the  qual- 
ity and  character  of  peach  trees  sold  by  plaln- 
ftlffs  In  error  to  defendant  in  error.  It  averred 
a  breach  of  the  warranty,  and  demanded 
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damages  therefor.  The  plea  was  the  general 
issue.  The  record  shows  that  the  Issue  so 
Joined  was  once  ineffectoally  tried,  the  Jury 
disagreeing,  and  that,  at  the  next  term,  the 
oourt  ordered  that  "all  matters  of  difference 
between  the  parties  in  this  cause  be  submit- 
ted and  referred  to  John  L.  Connet,  to  state 
and  report  an  account  between  the  parties, 
and  the  amount  that  may  be  due  from  the 
defendants  to  the  plaintiff,"  and  that  "said 
referee  find  separately  whether  there  was 
such  contract,  •  •  •  and  a  breach  there- 
of, as  Is  set  out  in  plalntUTs  declaration,  and 
that  he  also  find  the  amount  of  the  damages 
sustained,"  etc.  The  record  further  shows 
that  the  referee  so  appointed  afterwards  re- 
ported that  there  was  a  contract  of  warranty 
by  defendants  to  plaintiff,  and  a  breach 
thereof,  and  that  plaintiff  had  sustained  dam- 
ages by  reason  thereof  to  the  amount  of 
$748.68.  The  court  below  thereupon  con- 
firmed the  report,  and  entered  Judgment  for 
the  damages  reported.  Thereupon  this  writ 
of  «Tor  was  brought. 

The  first  assignment  of  error  is  directed  at 
the  action  of  the  court  below  in  ordering  a 
refwence  of  the  Issue,  and  entering  judgment 
upon  the  report  of  the  referee.  By  the  pro- 
visions of  section  m  of  the  practice  act,  (Re- 
vision, p.  875,)  courts  are  empowered  ex 
mero  motu  to  refer  causes  In  which  "matters 
of  account  are  in  controversy."  Parties  to 
such  a  cause  may,  by  tlnpely  dissent,  secure 
the  trial  by  jury  to  which  they  are  entitled. 
But  the  authority  to  refer  Is  limited  to  the 
class  of  causes  specifically  described.  In 
causes  of  that  description,  power  to  refer  ex- 
ists, whatever  may  be  the  issue  on  the  rec- 
(MTd,  and  the  test  is  the  diaracter  of  the 
claim.  Gopsill  v.  Hervey,  84  N.  J.  Law,  435. 
But  the  cause  now  before  us-  was  obviously 
not  of  the  class  specified  in  these  sectlonu 
of  the  practice  act.  It  was  an  action  for 
breach  of  warranty,  and  sought  to  recover 
unliquidated  damages.  It  is  argued  that 
plaintiff,  to  establlsb  his  damages,  would  be 
obliged  to  prove  the  amount  and  value  of  the 
crops  from  the  trfees  he  got,  and  compare  the 
same  with  such  crops  as  would  have  been 
produced  by  trees  answerable  to  the  warran- 
ty. Wolcott  r.  Mount,  36  N.  J.  Law,  262,  38 
N.  J.  Lawr  496.  If  this  be  admitted,  such 
evidence  would  not  be  of  matters  of  account, 
nor  would  its  admission  bring  the  action 
within  the  class  specified.  The  reference, 
therefore,  was  not  within  the  authority  of 
the  practice  act 

By  the  provisions  of  section  S  of  the  "Act 
for  regulating  references  and  determining 
controversies  by  arbitration,"  approved  April 
15,  1846,  (Revision,  p.  34,)  which  is  tn  sub- 
stance the  same  a?  the  act  of  like  title  passed 
December  2, 1794,  (Pat  Dig.  141,)  any  pending 
cause  may  be  referred  by  rule  of  court  This 
seems  to  be  a  regulation  of  the  power  In  this 
respect  possessed  by  courts  under  the  com- 
mon law.  But  it  is  entirely  settled  that  the 
power  to  refer  causes  either  at  common  law 


or  under  the  last-named  act  arisen  only  upon 
the  submission  and  consent  of  the  parties  to 
the  cause.  2  Tidd,  Pr.  743;  2  Sell.  Pr.  246; 
Paulison  v.  Haisey,  38  N.  J.  Law,  488.  No 
court  can  make  such  an  order  ex  mero  motu. 
The  record  proper  shows  no  submission  by 
or  consent  of  the  parties  to  a  reference  of  the 
cause.  There  is,  therefore,  nothing  which  ap- 
pears to  warrant  the  making  of  such  an  or- 
der. Moreover,  by  the  outbranchea  of  the 
record,  brought  here  by  certiorari,  it  does  ai>- 
pear  that  both  parties  dissented  from  the  ra:- 
der.  Under  such  drcumstancps,  the  order 
has  no  warrant  of  authority  from  the  com- 
mon law  or  the  act  last  cited.  The  order  of 
reference  was  therefore  wholly  without  au- 
thority, and  the  judgment  entered  on  the  re- 
port of  the  unauthorized  referee  is  erroneous, 
and  must  be  reversed.  This  result  renders 
unnecessary  any  consideration  of  other  mat- 
ters urged  in  argument 


(6t  N.  J.  L.  2SS) 

STATE  (DODD,'  Proseontor)  v.  BOARD  OF 

POLICE  CX)M'RS  OF  CITY  OF 

CAMDEN. 

(Supreme  Comt  of  New  Jersey.     Jan.  5,  1894.) 

FowBKS  OF  Police  Couuibsiombks  —  Wbo  kat 

§T)  EST  I  ON    CONSTITCTIONALITT  —  DlSMISSIRO 
Hiar  or  Poliob— Jvi>«hent. 

1.  A  chief  of  police  cannot,  in  proceedings  to 
try  him  for  official  misconduct,  attack  the  con- 
stitutionality of  the  law  creating  the  board  of 
police  commissioners,  under  whom  he  serves, 
and  who  are  trying  him, 

2.  Where,  upon  the  trial,  such  board  finds 
him  guilty  of  four  charges,  and  sentences  him  to 
dismissal  from  the  police  force,  upon  snch  find- 
ings as  to  all  the  charges,  and  tiiree  of  them  are 
adjudged  by  this  court  to  have  no  rational  basis 
to  support  them,  upon  tlie  case  as  presented  to 
this  court,  the  Judgment  of  dismissal  will  be 
set  aside;  and  thereafter  the  board  may  pro- 
ceed to  sentence  him  upon  the  charge  proTed,  or 
may  <9en  the  case  before  them  for  both  sides 
to  introduce  new  testimony,  and  may,  after 
hearing  the  same,  proceed  to  render  judgment 
upon  all  the  evidence  as  to  each  of  the  written 
charges  served  upon  the  chief,  and  upon  which 
be  is  to  be  tried. 

(Syllabus  by  the  Court) 

Samuel  I>odd  having  been  dismissed  trota 
the  office  of  chief  of  police  by  the  board  of 
police  commissioners  of  the  city  of  Camden, 
he  prosecutes  certiorari  to  review  the  judg- 
ment of  dismissal.    Judgment  set  aside. 

Argued  June  term,  1893,  before  DEPUB, 
LIPPINCOTT,  and  ABBBTT,  JJ. 

D.  J.  Pancoast,  for  prosecutor.  Alfred 
Hngg,  for  defendant. 

ABBETT,  J.  The  writ  in  this  case  brings 
up  for  review  the  proceedings  of  the  board 
of  police  commissioners  of  the  city  of  Camden 
in  trying,  convicting,  and  dlsmiewing  Samud 
Dodd,  chief  of  police  of  Camden,  upon  the 
following  charges:  "(^  On  two  occasions 
one  Ralph  Bond,  a  police  officer,  was  report- 
ed to  Samuel  Lee,  a  lieutenant  of  police,  as 
having  been  drunk  while  on  police  duty,  and, 
notwithstanding  such  report,  the  said  Bond 
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1b  BtOl  retained  on  tlie  police  force,  tiie  aaid 
chief  having  made  no  charge  against  hlsti." 
"(4)  DlEcharglng,  or  permitting  the  discharge 
of,  prisoner  John  O'Keefe  from  custody, 
without  bail  or  hearing.  (6)  Not  exercising 
such  control  over  the  police  force  as  to  com- 
mand thehr  respect  and  obedience  to  his  law- 
ful commands;  using  vulgar,  profane,  and  In- 
decent language  in  presence  of  the  force. 
(6)  Neglecting  and  refusing,  for  the  space  of 
about  three  months,  to  produce  the  prisoners 
before  Harry  B.  Paul,  police  Justice,  for  hear- 
ings under  tl^e  law,  after  the  said  iiolice  Jiuh 
tice  had  been  du)jr  qualified  to  act  as  such 
Justice." 

The  prosecutor  seeks  to  raise  the  question 
of  the  constitutionality  of  the  act  creating 
the  board,  and  giving  them  power  over  the 
police  force  of  the  city  of  Camden.  If  this 
question  was  still  open  for  discussion,  it  can- 
not be  raised  by  the  prosecutor.  Ajaa  v. 
Newark,  48  N.  J.  Law,  170,  176,  6  Aa  659. 
The  board  had  power  to  try  the  chief  of  po- 
lice, and,  If  he  had  been  guilty  of  misconduct. 
It  had  power  to  remove  'him  from  office. 
There  must,  however,  be  a  legal  and  sub- 
stantial basis  shown  for  his  removal,  upon 
which  the  commissioners  acted  within  their 
antfaority.  The  court  will  not,  however^ 
w^g^  the  evidence  on  the  facts  presented. 
Id.,  49  N.  J.  Law,  and  6  Atl.  Whether  the 
evidence  la  weak  or  strong,  it  is  sufficient 
if  it  formed  a  ratipnal  basis  for  the  Judg- 
ment against  him.  Devault  v.  Mayor,  48  N. 
J.  Law,  433,  435,  6  AU.  451. 

Thore  is  no  proof  presented  to  this  court 
that  the  conviction  and  dismissal  were  for 
political  reasons,  as  alleged  in  the  fifth  rea- 
son. 

The  prosecutor  had  charges  alleged  against 
him  in  writing,  signed  by  two  of  the  board. 
This  will  be  sustained,  under  the  authority 
of  Ayers  v.  Newark,  49  N.  J.  Law,  172,  6 
AH  658.  The  causes  alleged,  If  true,  showed 
Incapacity  or  misconduct  with  reference  to 
his  official  position,  or  disobedience  to  some 
just  regulation  established  for  the  depart- 
ment He  had  a  public  trial  upon  these 
charges,  aft«  due  notice,  and  was  represent- 
ed by  counsel.  Witnesses  were  called,  and 
examined  and  cross-examined,  on  both  sides, 
and  the  board  adjudged  him  guilty.  These 
proceedings,  and  their  result  are  therefore 
controlling  up<m  this  court  upon  tlie  author- 
ity of  the  cases  cited.  If  there  was  evidence 
(whether  weak  or  strong)  which  "formed  a 
rational  basis  for  the  Judgment  against  him." 
The  evidence  upon  the  second  charge.  In  our 
Judgment  did  not  show  a  rational  basis  for 
finding  him  guilty  thereon,  because  the  prose- 
catoc  swears  (and  his  testimony  is  not  contra- 
dicted) that  he  did  report  to  the  mayor  the  first 
charge  made  against  Ralph  Bond,  as  to  his 
being  drunk  while  on  police  duty,  and,  as  to 
the  second  like  charge  against  Bond,  he  says 
that  he  investigated  the  charge,  and  found 
that  It  was  not  true.  The  evidence  of  the 
prosecutor  himself   shows,    on    the   fourth 


charge,  that  he  rdeased  O'Keefe^— either 
Michael  or  John  O'Keefe,— and  It  charged  he 
did  so  without  lawful  authority.  It  is  dear 
that  he  had  no  authority  to  release  this  man, 
unless,  as  he  claims,  rule  33  applies  to  this 
case.  This  rule  provides  that  "In  case  of  pw- 
son^i  found  violating  the  provisions  ut  any 
city  ordinance,  they  will  be  brought  to  the 
city  hall,  and.  If  court  be  In  session,  wlU  be 
sent  before  the  police  Justice  at  once;  bat 
should  court  not  l>e  In  session,  and  the  pris- 
oner be  a  resident  of  this  city,  it  will  be  the 
duty  of  the  chief  to  take  the  name  and  ad- 
dress of  the  prisoners,  and  direct  them  to  be 
in  court  at  its  next  session  following.  Id 
the  case  of  nonresidents  arrested  on  such 
charge,  they  will  be  detained  tiU  court  opens,^ 
or  admitted  to  balL"  The  prosecutor  did  not 
bring  himself,  by  proof,  within  this  ezc^K 
tlon,  and,  if  the  proof  had  shown  that  it 
was  John  O'Keefe  that  had  been  released 
there  would  have  been  a  rational  basis  for 
his  conviction  upon  this  charge.  It  would 
seem,  however,  from  the  recwd,  that  it  wa» 
Michael  O'Keefe  tliat  he  released,  and  no 
charge  had  been  alleged  against  blm  in  writ- 
ing, charging  him  with  improperly  releasing 
Michael  0'Keef&  He  was  entitled  to  such 
notice,  to  put  him  on  trial  therefor.  In  refer- 
ence to  the  fifth  charge,  there  Is  evidence  up- 
on which  their  finding  of  guilty  can  be  sup- 
ported under  the  cases  cited.  Isaac  Shfeeve 
testified  that  he  heard  the  chief  of  police  use 
vulgar,  profane,  aJnd  indecent  language  in 
the  presence  of  others;  that  he  has  heard  him 
use  oaths  in  the  presence  of  the  force;  that 
he  has  done  It  to  him.  George  W.  Day  also 
testifies  to  his  use  of  profane  language.  The 
chief,  when  examined,  did  not  say  that  he 
never  swore  in  the  presence  of  the  force. 
All  that  be  was  asked  was  If  he  was  ac^ 
customed  to  swear  in  the  presence  of  the 
force.  On  page  30  be  was  asked:  "You  are 
not -In  the  habit  of  using  profane  language 
before  your  force,  or  any  other  place?"  He 
answered:  "I  may  sometlmea,  but  not  In  the 
discharge  of  my  duties."  When  asked  if  he 
was  In  the  habit  of  using  profane  language, 
etc^  he  said:  ''No;  I  may  sometimes,  but 
don't  do  it  very  much."  Under  the  rule  laid 
down  hy  the  supreme  court  in  the  cases  dted^ 
this  evidence  formed  a  rational  basis  to  find 
him  guilty  of  the  latter  part  of  the  fifth 
charge,  and  we  have  no  power  to  say  that 
the  finding  was  haseA  upon  insuffident  evi- 
dence,.  contrary  to  the  proofs  in  the  case,  as 
alleged  in  the  fourth  reason.  The  evidence 
shows  that  the  chief  was  sick,  and  another 
officer  was  in  charge  during  the  time  re- 
ferred to  in  the  sixth  specification,  and  there 
is  therefore  no  rational  basis  upon  which  this 
charge  can  be  supported.  If  the  iMard  had 
only  found  the,  prosecutor  guilty  of  the 
charge  of  using  vulgar,,  profane,  and  In- 
decent language  in  presence  of  the  force,  as- 
stated  in  the  fifth  charge,  we  would,  under 
the  cases,  have  been  compelled  to  dismiss 
this  writ;  but  the  board  found    the    chief 
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sullty  upon  all  four  of  these  charges,  two  at 
which.  In  onr  Judgment,  have  no  rational 
basis  to  support  them,  for  lack  of  evidence, 
cither  weak  or  strong;  and,  as  to  fourth 
charge,  it  cannot  be  supported  because  the 
prosecutor  was  served  with  a  written  charge 
for  Improperly  releasing  John  O'Keefe,  when 
the  attempted  proof  related  to  Michael 
O'Keefe,  another  Individual.  The  board  had 
power  to  punish  the  prosecutor  for  violation 
of  duty  or  Improper  official  conduct  by  dis- 
missal or  by  a  less  severe  sentence.  In  in. 
flicting  the  sevo'est  punishment  possible  for 
them  under  the  law,  the  board  based  their 
Judgment  upon  their  finding  that  the  chief 
was  guilty  of  all  four,  of  the  oflCenses  charged. 
This  Judgment  of  dismissal  was  based  upon 
conclusions  which  cannot  be  supported  as  to 
three  of  the  charges  In  the  case  aa  presented 
to  us,  and  must  therefore  be  set  aside.  This 
disposition  of  the  case  wUl  leave  the  board 
free  to  take  up  the  trial  at  the  point  where 
the  testimony  closed,  and  allow  it  to  render 
such  Judgment  on  the  charge  proved  as  shall 
be  Just  and  prop<<r,  or  the  board  may  open 
the  case,  and  let  in  further  testimony  on 
either  side  as  to  any  of  the  written  charges 
served  upon  the  prosecutor,  and  thereafter 
render  any  proper  Judgment  authorised  by, 
the  proofs. 


<58  N.  J.  U  22) 

LOVEGROVB  v.  KTJSER  et  al. 
<8ni«eme  Court  of  New  Jersey.  Nov.  20, 1893.) 
Actios  om  Bono— BcmoisNOT  or  Dbci.JlRation. 
A  declaration  upon  a  tiond  given  under 
"an  act  for  the  collection  of  demands  against 
ships,  steamlxwts  and  other  vessels,"  should  set 
forth  the  particular  circumstances  which,  ac- 
cording to  that  act,  entitled  the  plaintiff  to  a 
lien  upon  the  vessel. 
(Syllabus  by  the  Court) 

Action  hy  Thomas  O..  Lovegrove  against 
Anthony  R.  Euser  and  others  on  a  bond. 
Heard  on  demurrer  to  declaration.  Demur- 
rer sustained. 

Argued  June  term,  1883,  before  MAOIB, 
HBBD,  and  DLSON,  JJ. 

Mr.  Garrison,  for  plaintltr.  Mr.  Beasley, 
for  defendants. 

DIXON;  3.  This  is  a  demurrer  to  a  declar- 
ation upon  a  b<»id  purporting  to  have  been 
given  by  the  defendants  to  the  plaintiff  un- 
der section  12  of  "An  act  Cor  the  collection 
of  demands  against  ships,  steamboats  and 
other  vessels,"  approved  March  20,  1857, 
(Revision,  p.  686.)  Certain  requisites  of  a 
declaration  on  such  a  bond  are  prescribed 
by  section  15  of  the  act,  which  provides  that 
the  creditor  shall  in  his  declaration  state  his 
demand,  "alleging  the  work  to  have  been 
done,  or  the  materials  or  articles  furnished, 
or  the  expenses  incurred,  at  the  request  of 
the  master,  owner,  agent  or  consignee  of 
cmch  vessel,  as  the  case  really  was,  aver^ 
rin^  that  the  claim  therefor  was  a  subsisting 
lien  on  such  vessel  at  the  time  of  the  ez- 


hitrfUon  thereof,  as  hereinbefore  provided." 
These  words,  "as  hereinbefore  provided,"  evi- 
dently refer  to  the  first  section  of  the  act, 
which  declares  under  what  circumstances 
a  lien  shall  exist,  and  they  require  that  those 
circumstances  shall  be  averred  in  the  declara- 
tion according  to  the  truth  In  each  case. 
Such  an  averment  is  necessary,  not  only  be- 
cause of  the  language  of  the  statute,  but  also 
because  of  the  general  rule  of  pleading,  ac- 
cording to  which,  not  conclusions  of  law, 
but  the  facts  that  warrant  the  desired  con- 
clusion, must  be  set  forth.  The  requisite 
circumstances  under  the  act  (Supp.  Revision, 
p.  427)  are,  so  far  as  they  relate  to  this 
case,  that  a  debt  shall  have  been  contracted 
by  the  master,  owner,  agent,  or  consignee 
of  a  vessel  within  this  state  on  account  of 
materials  or  articles  furnished  in  this  state 
for  or  towards  the  bvilldlng,  repairing,  fitting, 
furnishing,  or  equipping  such  vesseL  It  hav- 
ing been  decided  that  imder  this  law  the  debt 
need  not  Iiave  been  contracted  within  this 
state,  (Baeder  v.  Carnie,  44  N.  J.  Law,  208,) 
it  follows  from  the  language  employed  that 
the  vessel  must  have  been  within  this  state, 
as  well  as  that  the  articles  must  have  been 
furnished  in  this  state.  The  declaration  de- 
murred to  fails  to  comply  with  these  re- 
quirements in  several  particulars.  It  does 
not  aver  that  the  person  at  whose  request 
the  articles  were  furnished  was  the  master, 
owner,  agent,  or  con^gnee  of  the  vessel; 
nor  that  the  articles  were  furnished  for  or 
towards  the  building,  repairing,  fitting,  fur- 
nishing or  equipping  of  the  vessel;  nor  that 
the  vessel  was  within  this  state  at  the  time. 
The  pleader  has  confined  himself  to  the  as- 
isertlon  of  a  conclusion  of  law  that  the  debt 
was  a  subsisting  lien  on  the  vessel.  These 
defects,  or  some  of  them,  are  covered  by 
the  causes  of  demurrer  assigned,  and  be- 
cause of  them  the  defendaints  are  entitled  to 
Judgment,  unless  the  plaintiff  is  willing  to 
pay  costs,  and  amend  his  declaration. 

(U  N.  J.  u  so 

McNA&IARA  v.NBW  YORK,L.n.&  W.  R. 

CO. 
(Supreme  Court  of  New  Jersey.    Dec  16, 1893.) 

JUDQMEST— KSTBT  NdNC  PKO  TuNC— LlBK— IK- 
TEKEST— EXKCDTIOX — PkAOTICE. 

1.  Whenever  delay  in  entering  a  Judgment 
is  caused  by  the  action  of  the  court,  judgment 
nunc  pro  tunc  will  be  allowed  as  of  the  time 
when  tlie  party  would  otherwise  have  been  en- 
titled to  it,  if  justice  requires  it. 

2.  By  Sup.  Ct.  Rule  40,  whenever  a  rule 
to  show  cause  for  a  new  trial  shall  be  dischar- 
ged, the  party  entitled  to  judgment  shall  be  al- 
lowed to  enter  judgment  final  nunc  pro  tunc  as 
of  the  time  when  judgment  nisi  was  taken; 
the  execution  shall  be  indorsed  to  the  effect 
that  interest  shall  be  recovered  as  of  the  date 
of  the  judgment  nisi,  but  the  date  of  the  actual 
entry  of  the  rule  for  final  Judgment  shall  be 
expressed  therein. 

3.  Judgment  entered  nunc  pro  tunc  as  of 
a  prior  day  will  not  be  a  lien  on  lands  as  of 
that  time.  .Tudgments  become  a  lien  upon  lands 
only  from  tlie  time  of  the  actual  entry  of  the 
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Judgment,  and  the  date  of  snch  actnal  entry 
should  be  stated  in  the  minutes. 

4.  If  execution  be  issued  on  a  judgment 
nunc  pro  tunc,  the  command  of  the  writ  will 
be  to  levy  on  the  lands,  tenements,  and  heredit- 
aments whereof  the  defendant  was  seised  at  the 
time  of  the  actual  entry  of  the  judgment. 

6.  A  judgment  creates  no  lien  on  goods  and 
'chattels.  Goods  and  chattels  can  be  reached 
only  by  an  execution,  and  the  execution  will 
not  bind  goods  and  chattels  but  from  the  time 
the  writ  Is  delivered  to  the  officer  to  be  exe- 
cuted. 

6.  The  proper  practice  under  rule  40  is  to 
enter  judgment  nisi  on  the  coming  in  of  the 
postea,  although  the  trial  judge  has  preriously 
granted  a  rule  to  show  cause. 
(Syllabus  by  the  Court) 

Action  fOT  personal  Injuries  by  John  F. 
McNamara  against  the  New  York,  Lake  Brie 
&  Western  Ballroad  Company.  Heard  on 
motion  for  Judgment  nunc  pro  tunc  on  a 
vwdlct  for  plaintiff.     Motion  granted. 

Argued  June  term,  1893,  before  DEPUE, 
VAN  SYCKEL,  and  REED,  JJ. 

PoUins  &  G<M-bin,  for  plaintiff.  Cortlandt 
&  R.  Wayne  Parker,  for  defendant 

DEPUE,  J.  This  was  an  action  of  tort 
to  recovOT  damages  for  personal  injuries 
caused  t}7  negligence  In  operating  the  de- 
fendant's raUroad.  The  case  was  tried  at 
the  Hudson  circuit,  and  resulted  in  a  verdict 
for  the  plaintiff.  The  verdict  was  rendered 
Jantiai7  6,  1893,  and  on  the  16th  of  January 
the  judge  who  tried  the  case  granted  a  rule 
to  show  cause  why  the  verdict  should  not  be 
set  aside.  In  the  regular  comrse  of  proceed- 
ing the  postea  would  have  been  filed  and 
Jndgmmt  entered  thereon  at  the  term  of 
Febmary,  1883.  Entry  of  final  Jndgmoit 
was  suspended  by  the  rule  to  show  cause. 
The  argument  on  the  rule  to  show  cause  was 
brought  on  at  June  term,  1893,  and  by  the 
decision  of  the  court  at  November  term,  1893, 
the  role  was  discharged.  After  the  argu- 
ment of  the  rule  to  show  cause,  and  before 
the  same  was  decided,  the  defendant  was  de- 
clared to  be  an  insolvent  corporation  by  a 
decree  of  the  United  States  circuit  court, 
and  a  receiver  appointed.  Application  Is 
now  made  for  leave  to  enter  Judgment  nunc 
pro  tunc  as  of  the  term  of  February,  189a 

By  the  common-law  practice.  Judgment 
nunc  pro  tunc  could  not  be  entered  without 
special  leave  of  the  court,  and  It  Is  undoubt- 
edly true  that  usually  the  occasion  for  en- 
tering snch  a  Judgment  was  where  the  death 
of  one  of  the  parties  has  occurred  pending 
the  proceedings.  Railway  Co.  v.  Ackerson, 
S3  N.  J.  Law,  S3.  But  It  by  no  means  fol- 
lows that,  even  under  the  common  practice, 
the  granting  of  leave  to  enter  such  a  Judg- 
ment should  be  confined  to  cases  where  the 
death  of  one  of  the  parties  has  Intervened. 
The  principle  on  which  this  practice  rested, 
and  which  controlled  the  court  In  granting 
leave,  is,  as  was  stated  by  the  court  in  Crav- 
«i  V.  Elanley,  Barnes,  Notes  Cas.  255,  that 
the  party  must  not  suffer  by  the  court's  tak- 
ing, time  to  consider.     In  Den  v.  Tomlln,  18 


N.  J.  Law,  15,  Mr.  Justice  Dayton  stated  the 
principle  In  these  words:  "It  Is  a  rule  of 
practice  as  well  as  of  common  Justice  that 
the  action  of  the  court  shall  not  be  permit- 
ted to  work  an  Injury  to  the  party."  In  Hess 
v.  Cole,  23  N.  J.  Law,  116-125,  this  court  held 
that  when  a  delay  In  giving  Judgment,  caus- 
ed by  the  court,  affects  the  rights  of  the  par- 
ties, the  court,  when  necessary  to  effect  Jus- 
tice, will  order  the  Judgmmt  to  be  entered 
nunc  pro  tunc  as  of  the  term  when  the  mat- 
ter was  submitted  to  them.  B^om  the  ear- 
liest times  It  has  been  the  practice  to  allow 
Judgments  to  be  entered  nunc  pro  tunc 
whenever  the  Interest  of  Justice  so  requires, 
and  the  delay  in  entering  Judgment  has  been 
due  to  the  action  of  the  court,  saving  the 
rights  of  third  parties  which  have  intervened. 
Freem.  Judgm.  c.  3,  85  5<>-5a  The  rights  of 
third  parties  are  adequately  protected  In 
this  state  by  statute.  By  the  second  section 
of  the  act  concerning  Judgments  a  Judgm^it 
Is  not  a  lien  upon  lands  but  from  the  time 
of  actual  entry  of  such  Judgment  on  the  min- 
utes or  records  of  the  court,  (Revision,  p. 
520;)  and  the  date  of  actual  entry  of  Judg- 
ment must  be  stated  in  the  minutes,' (Patter- 
son V.  Loughridge,  46  N.  J.  Law,  139.)  Our 
practice  in  this  respect  conforms  to  the  prac- 
tice of  the  English  courts  under  the  statute 
of  4  &  5  W.  &  M.  c.  20,  $1  1,  3;  and  when 
leave  Is  given  to  enter  Judgment  mmc  pro 
tunc  It  is  ordered  that  It  be  docketed  as  of 
the  time  when  the  Judgment  Is  actually  en- 
tered. .2  TIdd,  Pr.  948.  Nor  does  the  Judg- 
ment, when  entered,  whatever  relation  It 
may  have,  affect  the  goods  and  chattels  of 
the  defendant.  (Soods  and  chattels  can  be 
reached  only  by  execution,  and,  by  statute, 
execution  does  not  bind  goods  and  chatty 
but  from  the  time  the  writ  is  delivered  to 
the  officer  to  be  executed.  Revision,  p.  392, 
§  18.  The  plaintiff  would  have  had  his  Judg- 
ment in  the  regular  course  of  practice  before 
the  receiver  was  appointed,  if  there  had  been 
no  delay  incident  to  the  granting  and  the 
hearing  of  the  rule  to  show  cause.  The  ver- 
dict he  recovered  has  been  sustained.  Judg- 
ment entered  at  this  time  as  of  a  prior  day 
cannot,  under  the  statutes  referred  to,  have 
relation  as  a  lien  ui)on  the  defendant's  prop- 
erty prior  to  the  date  of  actual  entry;  and, 
if  execution  be  issued  thereon,  the  command 
of  the  writ  will  be  to  levy  upon  the  lands, 
tenements,  and  hereditaments  whereof  the 
defendant  was  seised  at  the  time  of  the 
actual  entry  of  the  Judgment  The  def^id- 
ant's  property  Is  In  the  hands  of  the  receiv- 
er, and  under  the  control  of  the  federal  court. 
We  think  that  If  the  plaintiff  will  derive  any 
benefit  in  the  administration  of  the  affairs 
of  the  company  by  having  his  Judgment  nunc 
pro  tunc,  he  is  entitled  to  that  advantage. 
Collection  of  interest  from  the  date  of  Judg- 
ment nisi  by  an  Indorsement  on  the  execution 
would,  In  this  case,  be  Impracticable.  An 
execution,  if  Issued,  would  be  of  no  avail 
against  the  defendant's  property. 
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Thaa  far  this  application  has  been  consid- 
ered as  If  It  depended  exclusively  on  the 
common-law  practice.  But  after  the  deci- 
sion In  Railway  Co.  t.  Ackerson  this  court 
adopted  rule  40,  which  provides  that  "when- 
ever a  rule  to  show  cause  why  the  verdict 
of  a  Jury  should  not  be  set  aside  and  a  new 
trial  grranted  shall  be  allowed,  if  the  rule  to 
show  cause  shall  afterwards  be  discharged, 
the  party  entitled  to  Judgment  shall  be  al- 
lowed to  enter  Judgment  final  nunc  pro  tunc 
as  of  the  time  when  Judgment  nisi  was  tak- 
en, and  the  execution  thereon  shall  be  indors- 
ed to  the  effect  that  Interest  thereon  shall 
be  recov«-ed  as  from  the  date  of  the  Judg- 
ment nisi,  but  the  date  of  the  actual  en- 
try of  the  rule  for  final  Judgment  shall  be 
expressed  therein."  Oorbin's  Rules,  p.  51. 
Und«  this  rule  the  allowance  of  Judgment 
nunc  pro  tunc  is  no  longer  in  the  discretion 
of  the  court  The  party  is  entitled  to  it  as 
a  matter  of  right'  Let  Judgment  be  entered 
In  conformity  with  the  rule.  It  may  be  add- 
ed that  the  proper  practice  under  this  rule 
is  to  enter  Judgment  nisi  on  the  coming  in  of 
the  postea,  although  the  trial  Judge  has  pre- 
viously granted  a  rule  to  show  cause.  Grant- 
ing a  rule  to  show  cause  suspends  only  the 
final  Judgment 


ATKINSON  V.  FARRINGTON  CO. 
(Court  of  Chancery  of  New  Jersey.    Jan.  13, 
1894.) 
Reformation  or  Instkumbnt— Mistaks. 
A  bill  of  sale,  the  consideration  of  which 
is  recited  to  be  the  payment  of  certain  itema  of 
indebtedness  of  the  seller,  one  of  which  is  put 
down  ma  $1,370,  will  not  be  reformed  on  the 
ground  of  mistake,  so  as  to  provide  that,  if  the 
item  was  not  that  amount,  the  difference  should 
be  paid  to  the  seller;    the  scrivener  having  tes- 
tified to  drawing  the  instniment  as  directed  by 
both  parties,  the  seller  having  had  an  opportimf- 
tv  to  examine  it,  and  his  testimony  as  to  what 
the  contract  was  being  denied  by  the  purchaser. 

Suit  by  Mam-Ice  R.  Atkinson  against  the 
Farringrton  Company. 

George  B.  Clymer,  for  complainant 
Knowles  &  McOown,  for  defendant 

GREEN,  v.  C.  The  primary  object  of  this 
suit  is  to  reform  a  bill  of  sale  between  the 
parties,  on  the  ground  that  it  does  not  truly 
set  out  the  contract  actually  made  between 
them.  On  demurrer,  the  bill  was  held  on  the 
grounds  that  the  bill  alleged  that  the  scriv- 
enee  knew  the.  true  terms  of  the  agreement, 
and.  If  he  intentionally  drew  It  incorrectly 
and  had  it  executed,  it  was  a  fraud;  if  he 
tmwittlngly  did  so,  it  was  a  mistake.  It  will 
thus  appear  that  it  is  incumbent  on  the  com- 
plainant, as  the  very  foundation  of  his  suit, 
to  prove  that  the  writing  does  not,  hi  fact, 
embody  the  agreement  as  made  between 
himself  and  Mr.  Farrington.  This  is  the 
very  essence  of  the  alleged  mistake.  Courts 
of  equity  will  relieve  against  mistakes,  and 
correct  and  reform  Instruments;   but,  when 


such  relief  la  sought  from  deeds  or  other 
writings,  the  mistake  must  be  clearly  proved. 
It  must  also  appear  that  the  alleged  mistake 
is  as  to  a  fact  net  only  not  known  to  the 
party,  but  which  he  could  not,  by  reasonable 
diligence,  have  ascertained.  Graham  v.  Berry- 
man,  19  N.  J.  Eq.  29-35;  Burgin  v.  Glberson, 
26  N.  J.  Eq.  72.  The  authorities  all  require 
that  the  parol  evidence  of  the  mistake  and  of 
the  alleged  modification  must  l>e  most  clear 
and  convincing,— in  the  language  of  some 
Judges,  "the  strongest  possible,"  or  else  the 
mistake  must  be  admitted  by  the  opposite 
party;  the  resulting  proof  must  be  establish- 
ed beyond  a  reasonable  doubt  Courts  of 
equity  do  not  grant  the  high  remedy  of  ref- 
ormation upon  a  probability,  nor  even  upon 
a  mere  pr^onderance  of  evidence,  but  only 
upon  a  certainty  of  the  error.  2  Pom.  Eq. 
Jur.  i  859.  The  bill  of  sale  signed  by  the 
complainant  recites:  "For  and  in  considera- 
tion of -the  sum  of  one  dollar,"  etc.,  and  "the 
assumption  of  the  liabilities  of  the  party  of 
the  first  part,  as  set  forth  in  Schedule  A, 
hereto  annexed  as  a  part  hereof,  by  the"  de- 
fendant, as  the  consideration  for  the  sale  and 
transfer  of  the  stock  in  trade  of  the  M.  B. 
Atkinson  Printing  Company.  In  Schedule- A, 
under  the  head  of  "Mortgages,"  there  is  en- 
tered, "Whitlock  press,  $1,370."  There  was 
not  in  fact  so  much  due  on  that  press  by 
some  $200  or  $300.  Complainant  claims  that 
the  agreement  was  that  in  such  case  he  was 
to  have  the  difference,  and  that  it  should 
have  been  so  stated  in  the  bill  of  sale.  There 
is  a  sharp  confilct  in  the  evidence  of  Mr.  At- 
kinson, the  complainant,  and  Mr.  Farrlngton, 
who  acted  for  the  defendant  company.  The 
latter  swears  positively  that  such  was  not 
the  agreement.  The  good  faith  or  acciu*acy 
of  the  scrivener  is  attacked  by  the  bill.  It, 
however,  appears  that  there  is  not  the  slight- 
est ground  for  a  charge  of  fraud,  and  that 
the  gentleman  who  drew  the  bill  of  sale  act- 
ed on  the  instructions  he  received  from  both 
parties;  that  the  complainant  not  only  had 
the  opportunity  to  examine  the  paper,  but 
that  It  was  fully  explained  to  him  before  its 
execution.  This  court  cannot  interfere  In 
such  a  case. 


(n  N.  J.  E.  241) 
LTJTZ  V.  LUTZ. 
(Oonrt  of  Chancery  of  New  Jersey.     Jan.  13, 
1894.) 

dlvobob — scpflementai.  petition —scbsbquent 
Acts  op  Adultekt. 
Where  condonation  is  interposed  as  a  de- 
fense to  an  action  for  divorce  on  the  ground  of 
adultery,  petitioner  may  file  an  amend^  petition 
charging  defendant  with  acts  of  adultery  subse- 
quent to  the  alleged  condonation,  and  subse- 
quent to  the  ccHnmeucement  of  the  action. 

Petition  by  Christian  Luta  against  Louisa 
Lutz  for  divorce.     Petitioner  moves  for  leave 
to    file    a    supplemental    petition.    Motion . 
granted. 


Digitized  by 


Google 


816 


ATLANTIC  KEPOBTEB,Vot.  28. 


(N.J. 


Abner  KallBcb,    for   petitioner.    B.   Cole- 
man, for  defendant 

OREBN,  V.  G.  Application  is  made  by 
tbe  solicitor  of  itetltioner  for  leave  to  file  a 
sapplemeotal  petition  for  the  purpose  of 
charging  adultery  committed  by  the  defend- 
ant subsequent  to  the  alleged  condonation, 
by  the  petitioner,  of  the  preTiously  charged 
act  of  adultery,  and  subsequent  to  tbe  com- 
mencement of  the  suit.  It  is  undoubtedly 
the  rule,  in  general,  that  leave  ^vlU  not  be 
granted  to  file  a  supplemental  bill  or  peti- 
tion setting  up  subsequent  acts  of  adultery, 
(MUner  v.  MUner,  2  Edw.  Ch.  114;)  and  this 
proceeds  on  the  ground  that  the  acts  char- 
ged—each of  them— constitute  «  cause  of  ac- 
tion, and  that  there  Is  no  dependence  of  one 
upon  the  otho:.  This  rule,  however,  does 
not  apply  in  this  case,  for  there  is  a  direct 
connection  between  tbe  original  cause  of 
action  and  that  contemplated  by  this  appli- 
cation. Condonation  is  conditional  forglve- 
nesB  of  a  matrimonial  offense,  which  may  l>e 
destroyed  by  the  commission  of  another  mat- 
rimonial offense,  even  of  a  lesser  degree. 
Tbe  condition  is  that  the  one  forgiven  will 
treat  tbe  injured  one  with  conjugal  atTection 
and  kindness,  and  any  vtolatton  of  this 
condition  Will  revive  tbe  cause  of  action  which 
was  before  forgiven.  When  condonation  is 
Interposed  as  a  defense,  it  Is  an  answer  to 
this  that  tlie  condition  inherent  In  the  con- 
donation has  been  broken  by  the  commission 
of  a  subsequent  matrimonial  offense;  and  so 
there  is  a  direct  connection  between  the  two 
alleged  offenses.  If  not  pleaded,  it  might 
be  Justly  objected  to  on  the  ground  of  sur- 
prise. If  it  had  happened  before  the  com- 
mencement of  tbe  suit,  it  might  be  incorpo- 
rated by  amendment,  but.  If  after,  can  be 
Introduced  by  a  supplemental  bill  or  petition. 
Tbe  motion  should  be  granted. 


(68  N.  J.  U  U) 

DOD90N  et  al.  v.  TAYLOR  et  al. 

(Supreme  Court  of  New  Jersey.     Nov.  9, 1891.) 
Ahemdment  or  Fliadinos — Nigotiablb  Instru- 

MBNTS  —  KbLBASE  Qf  STTRETT  —  NOTIOB  OF  DlS- 

BONOB  TO  Heirs  of  Deceased  Ikdorsbr. 

1.  If  it  be  faulty  to  declare  against  trus- 
tees under  a  will  as  devisees  simply,  the  fault 
is  formal  and  amendable. 

2.  If  a  primary  debtor  gives  to  his  creditor 
additional  security  for  the  debt,  trusting  that 
thereby  the  creditor  will  be  induced  to  refrain 
from  pressing  for  Immediate  payment,  and  Lhe 
creditor  accepts  such  security,  but  does  not 
agree,  either  expressly  or  by  implication,  to  ex- 
tend the  time  for  payment,  one  who  was  sure- 
ty for  the  original  debt  will  not  l>e  thereby  re- 
leaied. 

8.  If,  at  the  maturity  of  commercial  paper, 
the  indoraer  is  dead,  and  there  are  no  personal 
representatives,  or  none  can  be  discovered  b; 
reasonable  diligence,  then  notice  of  dishonor 
shoidd  be  addressed  to  the  Indorser,  at  his  last 
place  of  abode.  But  when  there  are  personal 
representatives,  and  they  are  Imown,  or  discov- 
erable bj  due  diligence,  then  notice  must  be 
given  to  them,  or  one  of  them. 


4.  Notice  of  dishonor,  given  in  any  of  tbe 
modes  above  indicated,  will  bind  the  heirs  and 
devisees  of  tbe  indoraer. 

5.  Notice  of  dishonor  sbonid  deacrilie  the 
dishonored  paper  with  such  particalarity  as  will 
apprise  the  person  to  whom  ft  is  given  of  the  in- 
strument in  question. 

(Syllabus  by  the  Court) 

Action  by  West)»  Dodson  and  others 
against  Mary  A.  Taylor  and  others,  heirs  of 
James  Taylor,  deceased,  on  promissory  notes. 
Judgment  was  oirdered  for  plaintiffs,  and 
defendants  obtained  a  rule  for  a  new  trial. 
Rule  discliarged. 

Argued  June  term,  1893,  before  the  CHIEF 
JUSTICE  and  MAGIE,  OARRISON,  and 
DIXON,  JJ. 

Jolm  H.  Backes  and  Edward  H.  Murphy, 
for  plaintiffs.  Wm.  M.  Lonning  and  Q.  D. 
W.  Vroom,  for  defendants. 

DIXON,  J.  This  action  was  brought  by 
Weston  Dodson  et  aL  against  the  heirs  and 
devisees  of  James  Taylor,  deceased,  upon 
eight  promissory  notes  made  by  Isaac  Da- 
vis and  indorsed  by  said  Taylor,  dated,  re- 
spectively. May  -9,  1887,  May  20,  188T,  May 
25,  1887.  June  8,  1887,  July  2,  1887,  July 
19,  1887,  August  6,  1887,  and  August  15. 
1887,  each  payable  four  months  after  its 
date  at  tbe  Mechanics'  National  Bank  li> 
Trenton.  James  Taylor  died  August  17. 
1887.  At  the  trial  in  the  Mercer  drcult 
before  Mr.  Justice  Scudder  without  a  Jury, 
he  found  due  to  the  plaintiffs  on  these  note? 
the  sum  of  $13,427.02,  and  ordered  Judg- 
ment In  their  favor  for  that  amount  Tlie 
defendants  now  have  a  rule  that  tbe  plain- 
tiffs show  cause  why  the  finding  should  pot 
be  set  aside,  and  a  new  trial  granted. 

The  defendants*  first  contention  Is  that  the 
plaintiffs  should  have  been  nonsuited  be- 
cause Isaac  Davis,  George  Price,  and  James 
Severs  are  described  in  tbe  declaration  as 
devisees,  simply,  while,  under  the  will  of 
James  Taylor,  they  are  devisees  in  trust  for 
his  grandchildren.  Probably,  this  omission 
oo  Indicate  the  nature  of  tbeir  estate  is  not 
a  legal  fault  (2  Chit  PI.  469,  note,)  but,  if  it 
be,  it  is  purely  formal,  and  was  rightly 
treated  at  the  trial  as  the  subject  of  amend- 
ment. 

Tbe  second  ground  upon  which  a  new  trial 
is  asked  is  that  by  force  of  a  certain  con- 
tract l>etween  the  plaintiffs  and  Isaac  Da- 
vis, the  maker  of  tbe  notes,  and  others,  the 
defendants,  who  stand  only  In  tbe  stead  of 
James  Taylor,  tbe  indorser,  were  discharged^ 
The  following  is  a  copy  of  the  contract: 

"Agreement. 
"Agreement  made  this  first  day  of  March, 
eighteen  hundred  and  eighty-eight,  between 
Weston  Dodson,  Truman  M.  Dodson,  and 
Charles  M.  Dodson,  partners,  trading  under 
the  firm  name  of  Weston  Dodson  &  Compa- 
ny, of  the  first  part,  and  the  Davis  &  Dowd 
Pottery      Company,     Isaac     Davis,     John 


Digitized  by 


Google 


N.J.) 


DODSON  «.  TAYLOB. 


81? 


OTtowd,  and  WllUam  P.  O'Dowd,  of  the 
second  part.  Whereas,  the  said  party  of 
the  first  part  holds  and  owns  the  promissory 
notes  of  the  said  Isaac  Davis,  indorsed  by 
James  Taylor,  deceased,  late  of  Chambers- 
tmrg.  New  Jersey,  as  follows,  tIz.: 
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"And  whereas.  It  Is  desired  by  the  parties 
of  tbe  second  part  that  the  time  for  the  pay- 
ment of  tbe  moneys  dne  on  sold  notes  should 
be  extended,  tbe  said  Davis  &  Dowd  Pottery 
Company  having  agreed  with  the  said  Isaac 
Davis  to  asauibe  his  indebtedness  thereon: 
Now,  therefore,  these  presents  witness  that 
In  consideration  of  the  premises,  and  of  the 
som  of  one  dollar  to  them  in  hand  paid  by 
the  party  of  the  first  part,  the  receipt  where- 
of la  hereby  acknowledged,  the  said  parties 
of  tbe  second  part  agree  with  the  said  party 
of  the  first  part  as  follows,  for  themselves 
and  tbelr  reepective  heirs,  executors,  ad- 
ministrators, and  successors:  The  said  Davis 
&  Dowd  Pottery  Company  agrees  to  give  to 
the  said  party  of  tbe  first  part  its  promis- 
sory notes,  Indorsed  by  the  said  Isaac  Davis, 
John  O'Dowd,  and  William  P.  O'Dowd,  as 
CoUowa,  viz.:  One  note,  dated  March  1,  188S, 
for  thirty-four  hundred  dollars  payable  two 
months  after  the  date  thereof;  another  vbte 
ot  the  same  date  for  thirty -four  hundred  dol- 
lars, payable  three  months  after  date;  and 
aaoQiiBe  note  of  the  same  date  for  thirty-six 
bnndred  and  forty-five  dollars  and  eighty-six 
c«its,  payable  four  months  after  date.  And 
it  farther  agrees  that,  as  each  of  said  notes 
■ball  fall  doe  and  become  payable,  it  will 
pay  ten  per  cent  of  the  amount  due  on  such 
note  In  cash,  and  will  give  the  parties  of 
tbe  first  part  a  note  stmllarly  indorsed  for 
the  balance  of  the  moneys  due  on  such  note, 
together  with  legal  interest  on  such  balance 
for  tbe  time  when  such  note  shall  run,  which 
time  shall  be  not  more  than  four  months. 


And  it  further  agrees  that,  as  each  of  such 
renewal  notes  shall  fall  due  and  become  pay- 
able, it  will  pay  ten  per  centum  of  the 
amount  dne  thereon  in  cash,  and  give  its 
note,  similarly  indorsed,  for  a  Uke  time,  tor 
tbe  balance  of  the  moneys  dne  thereon,  with 
Interest  thereon  for  the  time  such  note  stiall 
nm;  and  so  on,  It  will  continue  to  partly  pa^ 
and  renew  such  notes  until  all  tbe  moneys 
dne  and  to  grow  due  thereon  shall  be  fully 
paid,  in  the  manner  above  set  out.  And  the 
said  Isaac  Davis,  John  O'Dowd,  and  William 
P.  O'Dowd  agree  with  the  parties  of  the 
first  part  that  they  will  severally  indorse 
each  note  to  be  given  under  this  agreement 
to  the  said  parties  of  the  first  part  by  the  said 
Davis  &  Dowd  Pottery  Company,  and  to  stand 
responsible  for  the  full  payment  of  the  mon- 
eys due  and  to  grow  due  thereon  to  the  parties 
of  the  first  part,  their  executors,  administra- 
tors, and  assigns.  And  it  is  further  understood 
and  agreed,  by  and  between  the  parties  here- 
to that  the  notes  first  above  specified  to  be 
given  by  the  said  Davis  and  Dowd  Pottery 
Company  to  the  party  of  the  first  part,  and 
indorsed  as  aforesaid,  are  to  be  given  further 
to  secure  the  payment  of  the  said  sum  of  ten 
thousand  two  hundred  and  eighty-three  dol- 
lars and  five  cents,  due;  as  aforesaid,  on  the 
day  of  the  date  of  these  presents,  together 
with  interest  thereon  for  the  term  of  ninety- 
five  days,  such  interest  amovmting  to  tbe  sum 
of  one  hundred  and  ninety-two  dollars  and 
eighty-one  cents,  making  in  all  the  sum  of 
ten  thousand  four  hundred  and  forty-five  dol- 
lars and  eighty-six  cents,  and  that  all  snch 
renewals  thereof  are  to  be  given  for  tbe  like 
purpose.  And  it  is  distinctly  stipulated  and 
agreed  that  they  shall,  and  the  parties  of  the 
first  part  expressly,  hereby,  reserve  the  rlj^t 
to  hold  the  said  notes  indorsed  by  tbe  said 
James  Taylor,  deceased,  together  wltii  all 
their  rights  on  such  notes  and  Indorsements, 
against  the  said  Isaac  Davis  and  the  repre- 
sentatives, heirs,  and  devisees  of  the  said 
James  Taylor,  deceased,  tioth  at  law  and  In 
equity,  including  the  right  to  collect  the  mon- 
eys due  and  to  grow  due  on  the  said  notes 
from  the  estate  and  assets  of  the  said  James 
Taylor,  deceased,  in  whosoever's  hands  the 
same  may  be  found.  And  tbe  parties  of  the 
first  part  agree  to  accept  the  notes  al>ove 
mentioned  to  be  given  by  the  said  Davis 
and  Dowd  Pottery  Company,  and  indorsed 
as  aforesaid,  and  the  said  renewals  thereof, 
provided  that  upon  the  failure  of  any  of  the 
parties  of  the  second  part  to  carry  out  the 
terms  of  this  agreement  by  making  and  in- 
dorsing such  renewal  notes,  making  such 
cash  payments  thereon,  and  by  doing  all 
other  things  herein  mentioned  to  be  done  by 
them,  the  parties  of  the  first  part,  their  execu- 
tors, administrators,  or  assigns,  may,  at  their 
option,  at  any  time,  and  without  notice,  ter- 
minate this  agreement,  and  proceed  to  the 
immediate  collection  of  the  moneys  due  and 
to  grow  due  on  the  said  notes  as  fast  as 
tbe  said  notes  shall  fall  due  and  becpme  paj' 
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able,  anything  herein  contained  to  the  con- 
trary notwithatandlng. 

"In  witness  wb^eof,  the  said  Davis  and 
Dowd  Pottery  Oompany  has  caused  Its  presi- 
dent to  sign  his  name  hereto,  and  affix  the 
common  corporate  seal  of  said  company,  and 
the  other  parties  hereto  have  signed  their 
names  and  affixed  their  several  seals,  the 
day  and  year  first  above  written. 
"Witness:  Weston  Dodson.        [L.  a] 

"  Joqiah  Bachman.    Traman  M.  Dodson.  [L.  8.] 
"Wm.  C.  Taylor.      Charles  M.  Dodson.  [L.  8.] 
[Seal.]    "Davis  &  Dowd  Pottery  Co. 
"Isaac  Davis.  President. 
"Job.  K.  Jones.  Isaac  Davis.  [L.  8.] 

"John  O'Dowd.         [L.  8.] 
"William  P. 0'Dowd.[L.  8.] 

The  defendants  Insist  that  this  contract 
amounted  to  a  valid  agreement  between  the 
plaintlCts  and  their  primary  debtor  to  ex- 
tend the  time  of  payment  of  the  debts  now 
In  suit,  and  hence  released  the  sureties,  the 
defendants.  But  a  careful  perusal  of  this 
contract  will  dlsdose  that  It  contains  do  stlp- 
ulati<m  for  an  extension  of  time.  Wlille  It 
recites  that  the  parties  of  the  second  part 
desire  such  extension,  and  It  may  be  assumed 
ihaX  they  entered  into  the  new  arrangement 
with  that  object  In  view,  yet  the  plalntUTs 
did  not  thereby  fasten  upon  themselves  any 
legal  obligation  to  grant  an  extension,  but, 
on  the  contrary,  sedulously  guarded  against 
any  possible  inference  of  such  an  obligation, 
by  expressly  reserving  the  right  to  hold  the 
notes  indorsed  by  James  Taylor,  together 
with  all  their  rights  on  such  notes  and  in- 
dorsements, both  at  law  and  in  equity.  Look- 
ing at  the  whole  instrument,  it  is  clear  that 
the  plalntUTs  were  to  accept  the  new  notes 
to  be  given  by  the  parties  of  the  second  part, 
not  In  lieu  of,  or  suspension  of,  the  old  notes, 
but  In  addition  to  them,  as  a  further  security, 
and  that  the  parties  of  the  second  part  trust- 
ed, not  to  any  legal  change  In  the  rights  and 
remedies  of  the  plalntUTs  (m  the  old  notes, 
but  to  such  indulgence  as  creditors  are  llltely 
to  exercise  when  they  feel  assured  of  ulti- 
mate payment.  The  case  seems  on  all  fours 
with  Insurance  Co.  v.  Wilkinson,  35  N.  J. 
Bq.  160,  and  must  be  decided  In  acowdance 
with  that  precedent  This  contract  did  not 
discharge  the  defendants. 

The  next  reason  urged  for  the  granting  oi 
a  new  trial  is  that  proper  notice  of  nonpay- 
ment was  not  given.  By  a  comparison  of 
dates  already  mentioned,  it  will  be  seen  that 
James  Tbylor,  the  Indorser,  died  before  the 
maturity  of  any  of  the  notes.  On  October 
31,  1887,  after  the  maturity  of  the  first  four 
notes,  and  betore  the  maturity  of  the  last 
fotn:,  Ms  will  was  proved  In  Mercer  county, 
and  letters  testamentary  were  issued  to  the 
executors  named  therein,  one  of  whom  was 
Isaac  Davis,  the  maker  of  the  notes.  The 
only  evidence  of  notice  of  nonpayment  given 
to  Und  the  indorser  Is  contained  in  the  no- 
tary's book,  which  (the  notary  being  dead) 
was  deposited  in  the  office  of  the  clerk  of 


Mercer  county,  where  the  notary  last  resid- 
ed, and  became  evidence  of  the  facts  legally 
recorded  therein,  by  force  of  the  statute.  Re- 
vision, p.  899,  §S  11,  12.  The  foUowing  show 
the  records  with  regard  to  a  note  maturing 
before  and  one  maturing  after  probate;  and 
the  other  records  are  similar,  mutatis  mu- 
tandis: 

"'City  of  Trenton,  N.  J.,  Sept  23,  1887. 
Mess.  Weston  Dodson  &  Co.:  Please  take 
notice  that  a  promissory  note  made  by  Isaac 
Davis  for  fourteen  hundred  dollars,  in  favor 
of  James  Taylor,  dated  Trenton,  N.  J.,  May 
20,  1887,  payable  four  months  after  date  at 
the  Mechanics'  National  Bank  at  Trenton, 
and  Indorsed  by  you,  (payment  having  been 
demanded  and  refused,)  was  this  day  pro- 
tested for  nonpayment,  and  the  holder  looks 
to  you  for  payment  thereof.  Joseph  H. 
Hough,  Notary  PuUlc.' 

"The  above  is  a  true  copy  of  the  notices 
which  I  sent  to  the  maker  and  Indorsers  of 
the  promisswy  note,  the  protest  of  which 
is  recorded  on  the  opposite  page,  by  deposit- 
ing them  in  the  Trenton  post  office  this  day, 
at  7:20  o'clock  P.  M.,  with  the  postage  pre- 
paid, directed  as  foUows: 
"  Upon  Isaac  Davis,  Trenton,  N.  J. 

"    James  Taylor,  Clinton  8t,  Chambers. 

bnrg,  Trenton,  N.  J. 
"    Mrs.    Mary    A.   Taylor,  Clinton    8ti 

Cbambersburg,  Trenton,  N.  J. 
"    Mrs.   Sarah  M.  Price.  Trenton,  N.  J. 
"    Mrs.  Mary  E.  Severs.  Trenton.  N.  J. 
"    Wm.  F.  T.  Lawton,    "\      Inclosed     to 
"    Mary  A.  T.  Lawton,    I  George  Lawton, 
"     Ella  F.  T.  Lawton,       jChambersburg. 
"     Thomas  T.  Lawton,     j  Trenton,  N.  J. 
"     Weston   Dodson    &  Co.,    Bethlehem, 
Pa. 

"Received  and  payment  demanded  lit  S.'40 
o'clock,  P.  M.  Jos^b  H.  Hough,  Notary 
Public. 

"City  of  Trenton,  N.  J.,  Nov.  22,  1887. 
Mess.  Weston  Dodson  &  Co.:  Please  take 
notice  that  a  promissory  note  made  by  Xsaao 
Davis  for  nineteen  hundred  dollars,  in  fiivor 
of  James  Taylor,  dated  Trenton,  N.  J.,  July 
19,  1887,  payable  fotir  months  after  date  at 
the  Mechanics'  National  Bank  at  Trenton, 
N.  J.,  and  Indorsed  by  you,  (payment  having 
been  demanded  and  refused,)  was  this  daj 
pi^otested  for  nonpayment,  and  the  holder 
looks  to  you  for  the  payment  thereof.  Jo- 
seph H.  Hough,  Notary  Public.' 

"The  above  Is  a  tme  copy  of  the  notices 
which  I  sent  to  the  maker  and  Indorsers  of 
the  promissory  note,  the  protest  of  which  la 
recorded  on  the  opposite  page,  by  deposit- 
ing them  in  the  Trenton  post  office  this  day, 
at  6:47  o'clock,  P.  M.,  with  the  postage  pre- 
paid, directed  as  follows: 

"Isaac  Davis,  Trenton,  N.  J. 

"Isaac  Davis,  Exr.  of  James  Taylor,  Dec'4, 
Trenton,  N.  J. 

"James  R.  Severs,  Exr.,  Sec,  of  James  Tay- 
lor, Dec'd,  Trenton,  N,  J. 
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"George  S.  Price,  Bzr.,  &&,  of  James  Tbj* 
lor,  Dec'd,  Trenton,  N.  J. 

"Weston  Dodson  &  Co.,  Bethlehem,  Fa. 

"Received  and  payment  demanded  at  3:30 
o'clock  P.  M.  Joseph  H.  Hough,  Notary 
Pnhllc." 

Gonnsel  for  the  defendants  read  these  rec- 
ords as  stating  that  ey&ey  notice  mailed  was 
addressed  at  its  heading  to  "Mess.  Weston 
Dodson  &  Go."  We  do  not  so  read  tfaem. 
We  undorstand  them  to  mean  that  a  notice 
like  the  one  set  out  was  addressed  to  each 
I)eTson  named  at  the  foot  of  the  record.  Just 
as  that  notice  was  addressed  to  "Mess.  Wes- 
ton Dodson  &  Co."  We  therefore  find  In  the 
record  evidence  that,  with  regard  to  each 
note  matiu-Ing  before  probate  of  the  will  of 
James  Taylor,  the  indorser,  notice  was  mail- 
ed, addressed  to  him,  and  directed  to  his 
last  place  of  residence;  and,  with  regard  to 
the  notes  maturing  after  probate,  notice  was 
mailed,  addressed,  and  directed  to  each  of 
his  executors,  at  the  residence  of  each.  This 
method  of  giving  notice  was  in  every  in- 
stance correct  When  the  indorser  is  dead, 
and  there  are  no  personal  representatives,  or 
none  can  be  discovered  b^  reasonable  diligence, 
then  notice  of  dishonor  should  be  addressed 
to  the  Indorser,  at  his  last  place  of  abode. 
Stewart  v.  Eden,  2  Caines,  121;  Bank  v. 
Birch,  17  Johns.  25;  Llnder man's  Ex'rs  t. 
Gnldln,  34  Pa.  St.  54;  Edw.  Bills  &  N.  631; 
Daniel,  Neg.  Inst.  §  1001.  But  when  there 
are  personal  representatives,  and  they  are 
known  or  discoverable  by  due  diligence,-  then 
notice  must  l>e  given  to  them.  -Bank  v. 
Blake,  22  Pick.  206;  SmaUey  v.  Wright,  40 
N.  J.  Law,  471;  Story,  Prom.  Notes,  {  810; 
Edw.  Bills  &  N.  631;  Daniel,  Neg.  Inst,  t 
1000;  Chit.  Bills,  295.  Bat,  as  to  the  notices 
sent  to  the  executors,  the  defendants  object 
that  they  did  not  afford  the  necessary  in- 
formation, because  they  refored  to  the  notes 
as  being  "Indorsed  by  yoo,"  1.  e.  the  person 
addressed.  The  law  requires  that  the  no- 
tice sboold  describe  the  dishonored  paper 
with  such  particularity  as  wUl  apprise  the 
person  to  whom  the  notice  is  given  of  the 
instrument  in  question.  Howland  v.  Adrain, 
30  N.  J.  Law,  41;  McOeorge  v.  Chapman,  45 
N.  J.  Law,  305.  The  present  notices  correct- 
ly stated  every  other  particular  of  the  notes. 
Including  the  fact  that  they  were  drawn  In 
favor  of  James  Taylor,  and  added  that  the 
holder  looked  to  the  executors,  of  James  Tay- 
l(v  for  payment  This  would,  I  think,  fair- 
ly apprise  these  executors,  conscions  that 
th^  bad  not  themsdves  Indorsed  the  notes, 
that  they  were  to  be  held  as  executors  on 
the  indorsement  of  their  testator.  Certainly 
to  Isaac  Davis,  one  of  the  executors,  and  the 
maker  of  the  notes,  complete  Information 
mnst  have  been  afforded  by  the  notice,  and 
due  notice  to  one  of  several  executors  is 
sufficient.  Sboenberger's  Ex'rs  v.  Savings 
Inst,  28  Pa.  St  459;  Story,  Prom.  Notes, 
I  310;   Edw.  Bills  &  N.  631;   Daniel,  Neg. 


Inst.  {  1000.  We  consider  the  notices  suffi- 
cient in  substance,  and  properly  given,  'nie 
role  to  show  cause  should  be  discharged. 
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(Supreme  Court  of  Vermotft.  Addison.  Dec. 
11.  1893.) 
Wills  —Constboction— Devisees— Childbbk — 
LimTATioN  Over. 
Testator  gave  his  property  equally  to  his 
children  liTing  at  his  death,  for  life,  thereafter 
to  their  children;  conditioned  if  "any  child  shall 
have  died"  previoas  to  his  death,  leaving  cliil- 
dren,  the  share  of  sach  child  shall  go  to  the 
child's  children,  provided,  if  any  of  his  children 
should  die  after  his  death,  without  children,  the 
share  of  such  child  should  be  equally  divided 
among  his  other  children.  Edd,  that  the  term 
"ohiltf'  in  the  daase  before  the  proviso  in- 
cluded grandchildren,  and  the  term  shall  have 
died"  included  deaths  before  the  making  of  the 
will,  80  that,  a  grandchild  of  testator  having 
died  before  the  making  of  the  will,  leaving  a 
child  and  a  mother,  such  child  would,  oh  the 
death  of  his  grandmother,  after  testator's  death, 
without  other  descendants,  take  the  share  of 
bis  grandmother. 

Exceptions  from  Addison  coimty  court; 
Ross,  Chief  Judge. 

Ejectment  by  Julius  P.  Douglas,  adminis- 
trator, against  Curtis  H.  James.  Judgment 
pro  forma  for  plaintiff.  Defendant  excepts. 
Reversed. 

ButtMt  &  Button,  tor  plaintifl.  Stewart  & 
Wilds,  for  defendant 

ROWELL,  J.  The  part  of  the  will  that 
we  are  called  npon  to  constroe  reads  as  fol- 
lows: "I  give,  devise,  and  bequeath  all  the 
remainder  of  my  estate,  real  and  personal, 
in  equal  shares,  to  my  children  who  may  be 
living  at  the  time  of  my  decease,  during  their- 
respective  natural  lives,  and  after  their  re- 
spective deaths  in  equal  shares  to  their  re- 
spective children:  and  If  any  child  shall 
have  died  previous  to  my  decease,  leaving 
children,  the  share  of  such  child  shaU  go 
to  his  or  her  childrm  in  equal  shares;  pro- 
vided, that  if  any  of  my  said  children'  shall 
die  after  my  decease,  without  children,  the 
share  of  snch  child  shall  be  equally  divided 
among  my  other  children  In  the  same  man- 
ner as  my  other  estate."  Polly  Hurd,  the 
defendant's  grandmother,  was  a  daughter  of 
the  testator,  and  long  survived  him,  and 
died  without  children;  h«r  daughter,  Salome 
James,  tihe  defendant's  mother,  having  died 
before  the  will  was  made.  The  demanded 
premises  were  set  off  to  Mrs.  Hurd  for  life, 
and  she  possessed  them  till  her  death,  and 
the  defendant  has  possessed  them  since;  and 
the  question  is  whether  he  is  entitled  to 
them  under  the  wilL 

In  the  first  place,  the  testatcur  gives  life  es- 
tates to  his  children  that  survive  blm,  re- 
mainders to  their  children.  Had  he  stop- 
ped here,  none  of  his  grandchildren  would 
take  except  tl)e  children  of  his  surviving 
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chlldmi.  But  be  goes  on  ts  say  Uiat,  'if 
any  cblld  ehaH  bave  ,dled  previous  to  my  de- 
cease, ]£aTing  cbildroi,  tlie  share  of  sach 
chUd  shall  go  to  his  or  her  children  in  equal 
shares."  It  is  claimed  that  the  words  "any 
child,"  as  here  used,  relate  equally  to  the 
testator's  descendants  of  either  degree  named 
In  the  previous  clause,  and  include  grand- 
children as  well  as  children,  and  therefore 
include  the  defendant's  mother;  that  the 
words,  "the  share  of  such  child  shall  go," 
etc,  mean  that  tlie  share  such  child  would 
have  taken  If  living  "shall  go,"  etc.;  that 
the  words  of  the  proviso,  "if  any  of  my  said 
children  shall  die  after  my  decease,  without 
children,"  favor  this  construction,  as  the 
words  "without  children"  should  be  con- 
strued to  mean  without  having  had  children, 
or  witliout  issue;  and  that,  therefore,  the  de- 
fendant talces.  We  recognize  the  rule  that 
In  construing  wills  the  word  "children"  is 
deemed  to  have  been  used  in  its  iM>pular 
sense,— that  is,  as  signifying  descendants  in 
the  first  degree,— and  ttiat  this  sense  is  not 
to  be  enlarged  so  as  to  include  more  remote 
descendants,  unless  it  appears  that  such  was 
the  intention  of  the  testator.  But  this  rule 
most  be  considered  with  due  regard  to  the 
other  rules  of  construction  appUcable  to  the 
case,  and  such  construction  adopted  as  will 
best  effectuate  13ie  testator's  purpose  as  dis- 
closed by  the  will  when  read  in  the  light  of 
the  attendant  circumstanoes.  Another  rule 
is  that,  although  an  intention  to  disinherit 
an  heir,  even  a  lineal  descendant,  when  it 
clearly  appears,  must  be  carried  out,  yet 
such  intentl(ni  will  not  be  attributed  to  a  tes- 
tator when  he  uses  language  capable  of  a 
construction  that  will  not  so  operate.  A 
majority  of  the  court  thinks  tliat  the  words 
"any  child"  in  the  clause  next  before  the  pro- 
viso mean  any  child  of  either  class  of  chil- 
dren previously  named,-^at  is,  any  of  the 
testator's  own  children  or  any  of  the  chil- 
dren of  his  children;  that  is,  any  of  his 
grandcbiildren.  It  is  true  that  the  verb  "shall 
have  died,"  bdng  in  the  second  future  tense, 
grammatically  considered,  points  not  to  what 
had  taken  place  when  tlie  will  was  made,  as 
the  death  of  the  defendant's  mother  had, 
but  to  what  might  take  place  thereafter  and 
t)efore  the  testator's  death;  but  we  do  not 
think  that  the  verb  was  here  used  in  its 
strict  grammatical  tense,  but  as  referring  to 
what  hod  already  taken  place  when  the  will 
was  made,  as  well  as  to  what  might  take 
place  Uiereafter  and  before  the  testator's 
death;  and  that  the  words,  "the  share  of 
such  child  shall  go,"  etc.,  mean  the  share 
sttcsh  child  would  have  taken  if  living  shall 
go,  etc.  Tills  mlorged  sense  of  the  word 
"child''  is  favored  by  the  word  "heirs,"  osed 
in  regard  to  the  dispositi(Mi  of  whatever 
might  remain  of  what  was  given  to  the  wid- 
ow, which,  it  is  provided,  "shall  go  to  the 
heirs,"  etc.,  "according  to  the  provisions 
hereinafter  stated  for  the  disposition  of  the 


remainder  of  my  estate."  Indeed,  the  whole 
tenor  of  the  will  on  this  subject  is  to  the 
effect  that  it  was  the  intention  of  the  testa- 
tor that  the  remainders  limited  upon  the  re- 
spective life  estates  to  his  children  should  go 
to  the  children  of  each  life  tenant,  or  to  their 
descendaints,  as  tihe  case  might  be;  and  on 
fUlure  or  for  want  of  iMtb,  to  his  own 
children.  This  construction  lets  the  defend- 
ant in,  while  any  other  construction  disin- 
herits liim;  and,  besides,  this  is  equality,  at 
whicih  the  testator  seems  to  have  aimed. 
Judgment  reversed,  and  Judgment  for  the 
defendant. 

(M  Vt  33) 

MOORE  et  al.  v.  WILDER  et  aL 

(Supreme  Court  of  Vermont    Caledonia.    Nov. 

7,1883.) 

WA.TBB  FowEBS— Deeds — Hobs*  Fowsa  Rs- 

8EBVED.  ' 

1.  A  deed  of  a  water  power,  "except  ■'"'i. 
clent  to  operate  the  mills  on  the  east  side  of 
the  river,  which  is  limited  to  100  horse  power," 
reserves  only  so  much  as  may  be  needed,  not 
exceeding  100  horse  power;  not  tltat  amount 
In  any  event 

2.  A  deed  reserving  100  horse  {rawer  of 
water,  reckoning  "from  top  of  the  dam  to  the 
lowest  practicai  point  the  wheel  can  be  set"  i> 
to  1>e  construed  In  view  of  the  situation  of  the 
wheels  now  and  at  the  date  of  the  contract, 
the  character  and  expense  of  the  bnsiness,  and 
the  benefit  to  be  derived  from  a  change. 

3.  A  contract  dated  May  6,  1881,  referring 
to  a  book  whereof  one  edition  bears  date  1873 
and  another  1881,  the  latter  containing  a  letter 
dated  from  Guatemala,  Apiil  10,  1881,  most 
be  construed  subject  to  a  nndlng  of  fact  as  to 
which  edition  was  contemplated. 

Exceptions  from  Caledonia  county  court; 
Ross,  Chancellor. 

Bill  by  Moore  &  Roy  against  O.  T.  and  H. 
A.  Wilder  to  settle  water-power  rights  and 
for  damages.  BiU  dismissed  pro  forma.  Or- 
ators appeal.    Reversed. 

Smith  &  Sloane,  for  arators.  J.  J.  Wilson, 
for  defendants. 

TAFT,  J.  The  issues  presented  In  this 
case  require  the  construction  of  a  deed  imder 
which  the  defendants  claim  title.  The  ora- 
tors conveyed  to  one  J.  G.  Moore  certain 
premises  in  Bamet  on  the  westerly  side  of 
the  Passumpsic  river,  with  all  the  water 
power  of  said  river,  "except  sufficient  to 
operate  the  mills  on  the  east  side  of  said 
river,  which  is  limited  to  100  horse  power, 
to  be  determined  by  the  James  Leffel  &  Go. 
Wheel  Book,  reckonings  to  be  made  from 
top  of  dam  to  the  lowest  practical  point  the 
wheel  can  be  set"  About  one  year  after 
such  conveyance,  James  O.  Moore  conveyed 
the  same  premises,  with  the  same  exception, 
to  the  defendants.  It  Is  the  clause  above 
cited  that  the  court  are  called  upon  to  ex- 
amine and  constru& 

1.  The  first  question  Is,  how  mach  water  la 
excepted  from  the  water  power  of  the  rlverf 
The  words  are,  "except  sufficient  to  operate 
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the  mills  on  the  east  side  of  the  river,  wldch 
is  limited  to  100  horse  power."  This  Ian- 
goa.ge  is  plain;  Is  not  ambiguous;  is  not  ea»- 
ceptible  of  two  constructions;  is  "suffldent 
to  <q;>erate  the  mills,  Uniited  to  100  horse 
powo^'— that  is,  not  exceeding  that  amount. 
If  50  horse  power  Is  sufficient  to  operate  the 
mills,  that  is  all  that  is  reserved.  The  ora^ 
tcrs  can  use  no  more  than  sufficient  for  that 
purpose,  limited  to  100  horse  power,  restricts 
ed  to  that  amount,  confined  within  the. lim- 
its of  that  quantity.  If  50  horse  power  is 
sufficient,  of  what  use  to  the  orators  is  an- 
other 50  horse  power,  which  must  run  to 
waste? 

2.  The  next  question  is  as  to  the  constrtic- 
tlon  of  the  clause  which  reads  that  the  pow- 
er is  "to  be  determined  by  the  James  Leffel 
&  Co.  Wheel  Book."  There  were  in  evidence 
before  the  master  two  of  the  James  Leffel 
&  Co.  Wheel  Books,  one  of  the  date  of  1873 
and  the  other  of  the  date  1881.  At  what 
time  in  1881  the  latter  was  issued  Is  not 
shown  by  the  report  It  may  have  been 
prior  to  the  date  of  the  deed.  May  6th,  and' 
It  may  have  been  later.  If  at  the  date  of 
the  deed  the  book  of  1881  was  not  in  exist- 
ence, or,  if  in  existence,  the  parties  wefre 
ignorant  of  it.  It  Is  clear  It  could  not  have 
been  in  the  minds  of  the  parties  in  making 
their  contract,  unless,  luiowing  of  Its  pro- 
posed issue,  they  had  reference  to  it,  as 
books  are  sometimes  advertised,  as  '^ 
press,"  and  they  contracted  with  reference 
to  it.  It  Is  not  probable  from  the  evidence 
that  Exhibit  F  was  published  at  the  date 
of  the  deed.  May  8,  1881,  for  it  bears  the 
imprint  of  an  Ohio  press,  and  contains  a 
letter  dated  at  Coban,  Guatemala,  April  10, 
1881.  It  is  possible  that  the  book  may  have 
been  published,  and  the  parties  have  had  it, 
when  the  deed  was  executed.  We  cannot  de- 
termine It  from  the  evidence,  although  It  is 
referred  to,  as  it  is  a  question  for  the  master, 
and. not  fix  the  court  The  wheel  book 
wiUch  must  determine  the  rights  of  the  par- 
ties under  the  deed  Is  the  one  which  the  par- 
ties had  In  mind  when  they  entered  into  the 
contract  and.  If  they  had  none  in  mind, 
then  the  wheel  book  which  James  Leffel  & 
Co.  were  using  at  the  time  of  the  contract 
These  facts  must  be  determined  by  the  mas- 
ter. It  appears  that  he  used  the  book  of 
1881.  but  arbitrarily,  and  without  reference 
to  the  rules  above  stated,  which  we  think 
■hoold  govern  the  rights  of  the  parties  In  re- 
spect to  which  book  should  be  used.  The  de- 
fendants' exception  in  this  respect  was  well 
takOL 

3.  The  third  point  Is  In  regard  to  the 
clause  in  the  deed  as  to  determining  the 
quantity  of  water  excepted,  100  horse  power, 
"reckonings  to  be  made  from  top  of  the  dam 
to  tbe  lowest  practical  point  the  wheel  can 
toe  8et"_^In  construing  the  word  "practical," 
tbe  masier  took  into  consideration  the  locap 
tton  and  situation  of  the  wheels  as  they  are 
now  and  were  at  the  date  of  the  deed  and  of 
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the  lease,  the  character  of  tbe  bTisIu<sss  and 
expense,  and  the  benefit  to  be  derived 'from 
such  change.  We  think  the  first  part  of 
this  citation  from  the  master's  report,  faking 
"Into  consideration  the  location  and  situa- 
tion of  the  wheels,"  implies  that  he  consid- 
ered them  with  reference  to  the  bed  and 
bonks  of  the  rlvor,  and  we  think  the  master 
was  correct  In  considering  the  elements 
stated  by  him.  In  determining  what  was 
meant  by  the  word  "practical"  In  the  con- 
tract, for  such  are  the  considerations  that 
ought  to  govern  a  prudent  man  in  determin- 
ing what  would  be  practical  In  locating  and 
setting  a  wheel,  i.  e.  what  would  be  practica- 
ble, reasonable,  feasible.  The'  construction 
that  we  give  to  the  contract,  as  above  stated, 
will  require  a  further  reference  to  the  master 
to  determine  the  real  matters  in  controversy 
betwefen  the  parties;  and,  as  the  master  may 
have  erred  in  using  the  wheel  book  of  1881, 
Boch  error.  If  any,  would  permeate  all  his 
findings  in  regard  to  the  amount  of  water 
which  the  orators  had  a  right  to  use,  and 
which  they  actually  did  use.  For  this  rea- 
son the  question  of  damages  Is  not  consid- 
ered. Tbe  case  was  brought  to  this  court 
"to  have  the  reservation  construed,"  and,  as 
the  construction  we  give  the  deed  requires 
further  proceedings  in  the  court  of  chan- 
cery, the  decree  is  reversed,  and  cause  re> 
manded. 


(66  vt  m 

WTMAN  et  al.  v.  WILCOX'S  ESTATE. 

(Supreme  Conrt  of  Vermont    Bennington.    Oct 

20,  1893.) 

Witness— Compbtssct—Trakb^ctioiis  with  Db- 
CBA8ED  Person. 
R.  L.  I  1002,  forbiddhig  tbe  snrvivfaig 

?iarty  to  a  contract  to  testify  thereof  in  his  own 
avor,  is  not  abridged  by  section  lOOl,  permit- 
ting, in  actions  of  ooolc  account  the  party  liv- 
ing to  testify  for  himself  as  to  the  handwrit- 
ing and  date  of  the  charges,  so  far  as  to  admit 
a  nephew's  statement  of  account  against  his 
deceased  ancle,  of  dealings  extending  over  the 
15  years  they  had  lived  together,  up  to  the  an- 
cle's death,  in  connection  with  the  nephew's 
testimony  that  no  books  of  acconnt  had  been 
kept  between  them,  and  that  the  statement 
was  drawn  by  his  attorney,  under  his  direction 
and  from  lijs  memory,  after  letters  granted  on 
liis  uncle's  estate. 

Exceptions  from  Bennington  county  conrt; 
Mnnson,  Judge. 

Appeal  from  tbe  commissioners  of  claims 
against  the  estate  of  A.  J.  Wilcox,  deceased. 
In  the  matter  of  the  dalm  of  J.  R.  Wyman 
and  another.  Judgment  for  tbe  administra- 
toe.    Claimants  except     Reversed. 

From  the  report  of  the  auditor  It  appeared 
that  the  plaintiffs  were  brothers,  and  part- 
ners in  all  their  bufdness  transactions.  In- 
cluding those  with  the  Intestate.  The  in- 
testate was  their  uncle,  and  lived  on  a  farm 
near  them  dining  his  lifetime.  The  intestate 
died  in  1879,  and  tor  some  15  years  previous 
to  that  date  there  had  been  considerable 
dealing  between '  the  plaintiffs  and  the  bates- 
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tate.  In  reference  to  wUch  no  books  of  ac- 
oomit  had  been  kept  by  Ath&e  party.  Upon 
the  trial  of  the  cause  before  the  auditor  the 
plaintiffs  offered  a  paper  marked  "Exhibit 
1,"  which  contained,  in  debit  and  credit  form, 
a  statement  of  accoimt  between  thems^Tes 
and  the  intestate.  This  statement  consisted 
of  six  Items  of  debit  and  seven  items  of 
<a%dit,  extending  over  a  period  of  about  14 
years.  The  plaintiffs  testified  that  this  pa^ 
per  was  In  the  handwriting  of  their  attor- 
ney, and  had  been  drawn  up  by  him  since 
the  decease  of  the  said  Wilcox,  and  after 
the  appointment  of  the  administrator  and 
the  commls^on^rs  upon  his  estate.  The 
plaintiffs  further  offered  to  show  that  said 
paper  was  made  by  their  attorney  in  their 
presence  and  by  their  direction;  that  the 
items,  dates,  and  amounts  were  put  down  as 
was  directed;  that  they  then  had  not,  and 
never  had,  any  other  book  of  accotmt,  and  that 
the  entries  on  said  paper  were  the  original  or 
first  entries  of  those  transactions  in  reference 
to  which  the  entries  were  made;  and  that 
they  had  no  regular  book  on  which  they  kept 
accounts  with  the  said  Wilcox  or  any  one 
else.  They  also  offered,  in  connection  with 
tills  testimony,  said  paper  writing  as  evi- 
dence. The  testimony  and  paper  were  ex- 
cluded by  the  auditor,  and  the  plaintiffs  ex- 
cepted. Upon  the  trial  the  plaintiffs  intro- 
duced a  specification  of  their  account,  con- 
sisttng  of  seven  items  of  charge  and  seven 
items  of  credit,  showing  a  balance  due  of 
$608.62,  and  introduced  evidence  in  reference 
to  these  several  items.  Among  other  things, 
it  appeared  that  in  1871  the  plaintiffs  and 
Intestate  began  removing  lumber  from  a  lot 
of  land  of  which  they  were  tenants  in  com- 
mon, and  from  which  they  removed  lum- 
ber during  that  and  the  succeeding  year. 
These  operations  were  carried  on  under  an 
agreement  that  the  parties  were  to  share  in 
the  expenses  and  profits  in  proportion  to 
their  respective  interests  in  the  land.  The 
evidence  tended  to  show,  and  the  referee 
found,  that  each  of  the  parties  contributed 
their  proper  shares  towards  the  expense, 
but  was  linable  to  find  what  portion  of  the 
avails  of  the  lumber  the  parties  respectively 
received.  One  claim  of  the  plaintiffs  was 
for  a  considerable  amount  of  this  lumber, 
claimed  to  have  been  received  by  the  in- 
testate, Wilcox,  in  excess  of  his  share.  The 
evidence  in  reference  to  all  the  items  in  the 
plaintiffs'  spedflcations,  and  to  all  items  of 
deal  between  the  parties,  was  so  meager  and 
unsatisfactory  that  the  auditor  was  unable 
to  make,  and  did  not  make, .  any  finding  In 
tefwence  to  any  one  of  these  particular 
Items,  or  in  reference  to  any  items  of  deal 
between  the  parties.  The  plaintiffs,  how- 
ev«",  introduced  several  witnesses,  who  testi- 
fied that  the  intestate  had  said  to  them, 
shortly  before  his  death,  that  he  was  in- 
debted to  tiie  plaintiffs  in  the  sum  of  about 
$400,  and  from  this  testimony  the  referee 
found  that  at  that  time  the  intestate  was 


indebted  to  the  plalntiiEB  In  the  snm  of  $400; 
which-  sum  was  to  be  diminished  by  an  item 
of  $10  in  f&vor  of  the  intestate,  which  ac- 
crued subsequent  to  that  time.  One  John 
Wyman  was  permitted  to  testify,  under  the 
objection  of  the  plaintiffs.  The  said  Wyman 
testified  as  to  one  <^  the  Items  in  the  plain- 
tiffs' specifications,  in  reference  to  which  the 
referee  declined  to  make  any  finding  upon 
the  testimony.  The  plaintiffs  excepted  to 
the  report  of  the  auditor— First,  because  the 
auditor  excluded  Bxhlblt  1;  second,  becaose 
the  auditor  received  the  testimony  of  John 
Wyman. 

Batchelder  &  Barber,  for  plaintiffs.  -3.  C. 
BaJ^or,  for  d^endant 

TYLER,  J.  It  appears  by  the  referee's 
report  that  the  plaintiff  J.  R.  Wyman  of- 
fered himself  as  a  witness,  produced  Exhibit 
No.  1  as  his  book  account,  and  testified  that 
it  was  in  the  handwriting  of  his  attorney, 
who  drew  it  up  after  the  decease  of  Wilcox, 
and  after  the  appointment  of  the  adminis- 
trator and  commissioners  upon  his  estate. 
The  plaintiff  then  (^ered  the  writing  as  a 
book  of  original  entries,  and  proposed  to 
testify  that  the  plaintiffs  tiad  no  other  book, 
and  that  the  entries  upon  the  paper  were 
made  frcnn  their  recollection.  If  the  paper 
and  offered  evidence  were  admissible,  they 
were  made  so  by  section  1004,  B.  L.,  which  is 
as  follows:  "In  actions  of  book  account, 
and  when  the  matter  in  Issue  and  on  trial 
is  proper  matter  of  book  account,  the  party 
living  may  be  a  witness  in  bis  own  favor, 
so  far  as  to  prove  In  whose  handwriting  his 
charges  are  and  when  made,  and  no  further." 
The  ruling  of  the  referee  deprived  the  plain- 
tiffs of  no  legal  right  The  witness  oould 
not  have  testified  further  without  exceed- 
ing the  statutory  limits.  If  he  might  testify 
as  proposed,  it  was  not  by  virtue  of  the 
section  of  the  statute  above  referred  to. 
Section  1002  is  a  direct  inhibition  upon  the 
witness  testifying.  It  provides  that,  when 
"one  of  the  original  parties  to  the  contract 
or  cause  of  action  in  issue  and  on  trial  is 
dead,  *  *  *  the  other  party  shall  not 
be  admitted  to  testify  in  his  own  favor." 
It  was  said  by  Weazey,  J.,  in  Barnes  v. 
Dow,  59  Vt  530,  10  Ati.  258,  that  it  was  the 
Intention  of  the  statute,  after  the  disquali- 
fication of  Interest  was  removed,  to  preserve 
equality  in  evidence  between  parties  to  con- 
tracts, so  that,  when  controversies  arose 
over  them  In  court,  the  representatives  of 
a  deceased  party  would  stand  on  the  same 
footing  with  the  survivor.  The  writing  was 
properly  excluded.  As  was  said  by  Peck, 
J.,  in  Lapham  v.  Kelly,  85  Vt  195:  "It  was 
not  such  a  book,  kept  in  the  regular  oonrse 
of  business,  as  to  be  admissible  as  evidence 
per  se,  independent  of  the  testimony  of  the 
party  tending  to  prove,  the  correctness  of 
the  entries  of  the  transaction  In  dispute." 
It  was  a  memntmdum,  made  by  Iilmsel^ 
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of  a  fact  about  which  he  was  precluded  by 
the  statute  from  teetifytag.  Parrls  v.  Bdlows' 
Estate,  52  Vt  351.  The  defendant's  coun- 
sel claims  that  the  partnership  matto's  could 
not  be  adjusted  in  this  form  of  action.  The 
finding  of  the  referee  did  not  involve  a  set- 
tlement and  statement  of  the  partnership 
acconnts.  He  finds  tliat  each  pai-tner  paid 
his  proportionate  share  of  the  expenses,  but 
that  he  was  unable  to  find  the  quantity 
or  value  of  lumber  sold,  or  the  amount  re- 
ceived by  each  partner  from  sales.  He  finds 
that  the  intestate  received  and  had  the 
avails  of  a  certain  $400  note  given  to  the 
firm  tor  lumber,  and  that  there  were  other 
sales,  but  that  the  evidence  did  not  disclose 
the  manner  In  which  the  proceeds  were  di- 
vided. The  referee  finds,  from  the  admissions 
of  the  Intestate  to  third  persons,  that  he  in 
fact  owed  the  plaintiCta  $400,  and  that  the 
item  of  $10  for  labor  performed  by  the  intes- 
tate tcx  the  plaintiffs  shortly  before  his  death 
was  performed  under  an  agreement  with 
them  that  the  amount  should  apply  on  what 
he  owed  them.  Whether  the  ad'mitted  in- 
debtedness arose  from  the  $400  note,  or  from 
the  $200  which  the  plaintiffs  loaned  Wil- 
cox in  the  year  1865,  and  which  he  had  not 
paid,  or  partly  from  both  items,  does  not  ap- 
pear. The  referee  found  that  business  re- 
lations had  existed  between  the  parties,  and 
that  the  Intestate  had  admitted  that  he  owed 
the  plaintiffs  $400.  He  did  not  find,  and  it 
was  not 'necessary  to  be  found,  from  what 
transaction  the  indebtedness  arose.  It  was 
formd  upon  competent  testimony  that  a 
short  time  before  the  death  of  the  intes- 
tate he  was  indebted  to  the  plaintiffs  in 
the  sum  of  $400.  From  this  sum,  upon 
the  tacta  repwted,  the  credit  Item  of  $10 
should  be  deducted.  The  referee  finds  no 
fact  from  the  testimony  of  John  Wyman 
from  which  an  Infeirence  of  law  can  be 
drawn,  and  that  testimony  is  immaterial. 
Judgment  reversed,  and  judgment  for  plain- 
tifEB  tot  $380  and  Interest 


<66  Vt  1) 

STATE  V.  Wir«KIN8  et  aL 

(Snpreme  Court  of  Vermont     Chittenden. 

Sept  16,  1893.) 

RaFS — KVIDENCE — DiSCXOSURE — RbPUTATION— 

IN8TKC0TIOK8. 

1.  On  a  trial  for  rape,  there  being  tesrtimoDy 
diat  the  persons  committing  the  assault  made 
use  of  certain  expressions,  evidence  is  admis- 
sible that  later  in  the  evening  expresgiona  of  a 
similar  character  were  heard  coming  from  un- 
known persons,  at  a  point  midway  between  the 
place  01  the  assault  and  the  house  where  de* 
fendanta  claimed  to  have  passed  the  evening. 

2.  ConTersation  between  prosecntrix  and 
one  of  her  assailants  after  the  ontrage  cannot 
be  obiected  to  as  not  made  in  the  hearing  of 
the  others,  where  the  evidence  shows  that  they 
were  near  enough  to  have  heard. 

S.  It  appearing  tiiat  prosecntrlz  made  no 
complaint  of  the  rape  on  ner  till  several  days 
after,  though  she  saw  her  sister  and  mother 
the  same  nieht  and  that  she  first  told  it  to  the 
chief  of  polioe^  when  she  was  called  as  a  wit- 


ness in  a  prosecution  against  hor  assailants  for 
assault  on  her  escort  it  was  permissible,  as  ex- 
plaining her  apparently  unnatural  conduct  in 
telling  nim  and  saying  nothing  of  it  thereto- 
fore to  her  folks,  for  her  to  testify  that  he  was 
to  act  as  her  interpreter,  and  that  she  supposed 
she  was  obliged  to  tell  the  whole  story. 

4.  Prosecutrix's  escort  having  on  the  next 
morning  after  the  assault  said  that  one  of  de- 
fendants was  not  among  the  assailants,  it  was 
permissible  for  him  to  state  that  he  said  so  that 
he  might  not  frighten  him,  and  cause  Iiim  to 
flee,  and  to  show  that  he  subsequently  pointed 
such  defendant  out  to  the  officers. 

5.  On  a  prosecution  for  rape,  the  fact  that 
defendants  did  not  run  away  is  not  admissible 
to  show  innocence,  they  having  been  arrested 
and  let  out  on  bail  for  an  assault  on  prosecu- 
trix's escort  and  no  charge  of  rape  having 
then  been  made. 

6.  Defendant's  testimony  that  he  was  not 
seen  crossing  a  certain  bridge  on  a  certain  day 
an  hour  after  he  claimed  to  have  arrived  at  his 
work,  could  not  be  reinforced  by  evidence  as 
to  his  habit  of  going  to  work  by  a  certain  route. 

7.  Evidence  that  defendant  was  in  the  hab- 
it of  siuelng  with  his  sister  at  their  home  every 
evening  had  no  tendency  to  show  that  he  was 
there  at  a  particular  time  one  evening. 

8.  The  answers  to  questions  by  defendant's 
counsel  as  to  defendant's  reputation  and  char- 
acter having  been  too  broad,  and  tending  to 
convey  a  wrong  impression  to  the  jury,  it  was 
proper  for  the  state,  in  rebuttal,  to  ask  ques- 
tions as  broad  as  those  of  defendant's  counsel, 
to  dispel  any  wrong  impressions  arising  from 
the  answers. 

9.  The  court,  after  instructing  that  a  de- 
fendant always  had  the  right  to  give  evidence  - 
of  previous  good  character,  and  to  have  it  con- 
sidered whether,  if  he  had  borne  such  a  char- 
acter, he  would  be  likely  to  commit  a  crime, 
stated  that  the  jury  should  consider,  with  ref- 
erence to  the  yonng  men  of  this  class,  wheUier 
they  would  be  likdy  to  bring  their  good  char- 
acter to  bear  in  reference  to  this  very  crime  if 
an  opportunity  presented  itself.  Urla,  that  no 
invidious  distinction  was  drawn  against  defend- 
ants on  account  of  their  rank  or  station. 

10.  In  place  of  a  requested  instruction  that 
prosecutrix's  failure  to  complain  tended  to  show 
that  she  had  not  been  raped,  the  court  stated 
that  it  was  a  circumstance  to  be  considered  by 
the  jury;  that  ordinarily,  a  woman  would  6peak 
of  it  to  her  near  friends,  but  that  it  was  to  be 
weighed  with  reference  to  the  circumstances ; 
that  her  age,  her  beine  with  her  intended  hus- 
band, and  any  other  circumstances,  were  to  be 
considered  with  her  omission  to  disclose;  that 
it  was  for  the  jury  to  say  what  weight  shoulil 
be  given  to  that  fact;  that  usually  failure  to 
complain  bore  on  the  question  of  consent;  that 
the  jury  should  say  whether  there  was  evidence 
of  consent;  that,  if  so,  it  would  seem  that  she 
was  false  in  saying  that  she  was  held,  and 
that  she  was  struggling.  Beld,  that  though  the 
requested  inetmction  was  incorrect,  the  court, 
having  undertaken  to  state  the  rule  of  evidence, 
was  bound  to  do  so  correctly;  and  that  while 
her  failure  to  make  disclosure  was  a  circum- 
stance which  bore  on  the  credibility  of  her  testi- 
mony, it  might  well  have  been  understood  that 
tills  was  relevant  only  to  the  question  of  con- 
sent as  to  which  there  was  no  evidence,  the  de- 
fense being  an  alibi. 

11.  In  place  of  a  requested  instruction  that 
absence  of  bruises  or  marks  of  violence  on  the 
person  of  prosecutrix  was  evidence  that  there 
was  no  such  assault  or  struggle  as  she  testified 

to,  and  that  she  was  not  raped  in  the  manner  ' 
alleged,  the  court  charged  that  absence  of 
marks  was  a  fact  for  the  jury  to  consider;  that 
different  persons  would  act  differently  in  the 
same  circumstances,  depending  on  their  pres- 
ence of  mind;  that  the  jury  should  weigh  the 
testimony  with  reference  to  human  actions  and 
experience^  and  say   whether   this  girl,   being 
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grasped  and  held  aa  ahe  aaid  she  was,  coold 
have  done  mnch,  being  frightened,  oTerpowered, 
or  for  aome  otber  reason  thinking  it  was  use- 
less. HM  that,  the  testimony  being  that  she 
struggled  for  many  minntes,  and  was  several 
times  thrown  on  the  gronnd,  the  chatg«  was  not 
applicable  to  the  evidence,  and  ipight  be  onder- 
atood  to  leave  the  jury  to  acconnt  for  the  ab- 
sence of  bmisea  by  her  being  nnaUe  to  make 
resistance. 
Taft  and  Tlionipson,  JJ.,  dissenting. 

Blxceptions  from  Chittenden  county  court; 
Ross,  Chief  Judge. 

Wilklns  and  Blow  were  convicted  of  rape, 
and  except   Reversed. 

J.  R  Cnshman,  State's  Atty.,  and  Seneca 
Haselton,  for  the  State.  Henry  Ballard  and 
J.  A.  Brown,  for  respondents. 

TXIiBR,  X  The  evidence  of  the  state  taiA- 
ed  to  show  that  Mary  Pratt,  on  the  evening 
of  October  S,  1890,  came  to  the  city  of  Bur- 
lington trom  the  village  of  Wlnooakl  by  horse 
car  with  one  Albert  Gonyeau,  to  whom  she 
was  then  engaged  to  be  married,  and  whom 
she  married  a  few  days  later;  that  they 
started  to  return  to  her  home  in  Wlnooskl, 
walking  along  the  highway  called  the  "Liow- 
er  Road,"  imtil  they  reached  the  southeaster- 
ly comer  of  Athletic  Park,  in  Burlington, 
where  they  turned  from  the  lower  road  to 
pass  along  the  easterly  end  of  the  park  to  go 
towards  another  highway  running  nearly  s' 
right  angles  with  the  first  and  leading  past 
the  park  to  and  across  the  railroad  track. 
Intending  to  go  to  the  home  of  Mary,  on 
Wlnooskl  fiats,  by  way  of  the  railroad  track; 
that  by  the  last-named  route  they  could  reach 
their  destination  by  traveling  a  considerably 
less  distance  than  tqr  the  lower  road.  The 
evidence  of  the  state  further  tended  to  show 
that  there  was  a  gate  for  the  passage  of 
teams  located  in  the  easterly  end  of  the 
park,'  and  that,  after  Gonyeau  and  Mary  bad 
passed  the  gate,  then  partially  ajar,  gt^ng 
towards  Wlnooskl,  the  respondents,  Wilkins 
and  Blow,  and  one  Philip  Bedard,  simulta- 
neously came  ont  of  the  park  through  the 
gate  in  a  menacing  manner;  that  one  of 
them,  in  the  presence  of  the<other  two,  satd 
to  Gonyeau,  "Get  ont  of  here,  yon!  *  *  •" 
that  a  struggling  then  ensued,  during  which 
two  of  the  assailants  respectively  armed 
themselves  with  a  piece  of  board-  and  scant- 
ling, Gonyeau  being  struck  upon  the  head 
with  the  scantling,  which  cut  through  his 
bat,  and  inflicted  a  wound  upon  his  bead; 
that  during  the  struggle  Mary  started  to  run 
away  from  the  scene  of  the  affray  in  the  di- 
rection they  had  just  come,  whereupon  one 
of  the  assailants  struck  her  in  the  chest,  and 
dlnched  her,  throwing  her  upon  the  ground; 
that  Oonyeau  frequently  shouted  "Police!" 
during  the  entire  time  be  remained  at  the 
park,  which  he  estimated  to  be  from  6  to 
10  minutes;  tbat  be  was  irawerless  to  repel 
his  assailants,  and,  believing  that  he  must 
soon  be  oraepowered,  ran  to  William  Con- 
tnre's  house,  situate  on  the  lower  road,  and 


3,600  feet  distant,  leaving  Mary  struggling 
with  her  assailant,  who  threw  her  upon  the 
ground;  that  Gonyeau  Immediately  returned 
to  the  park  from  Conture's,  running  the  en- 
tire distance,  and  bringing  with  him  a  party 
of  men  and  boys  and  a  special  policeman, 
Bmnell;  and  that  Gkmyeau  and  the  party 
searched  the  Interior  of  the  park  to  find.  If 
I»oeslble,  Mary  and  the  assailants,  bat  with- 
out avail.  The  state's  evidence  further  tend- 
ed to  show  that  after  Gonyeau  bad  thus  left 
the  park,  and  before  his  return  thereto,  the 
three  i>«:«on8  seized  Mary,  and  each  in  turn 
against  her  will  ravished  her  while  the  otber 
two  held  her,  one  by  the  arms  and  the  otber 
by  ttae  legs;  and  that  as  soon  as  liberated 
Mary  went  to  the  house  of  her  sister's  hus- 
band, one  Edward  Laundisy,  living  .on  North 
Winoosld  avenue,  in  Burlington,  and  wester- 
ly from  the  horse-car  bam,  and  that  she  and 
Idundry  soon  started  on  foot  for  Wlnooskl. 
The  evidence  also  tended  to  show  that  the 
three  persons  were  the  respondents,  Wilklns 
and  Blow,  and  Bedard.  The  evidence  of  the 
state  furtber  tended  to  show  that  the  crime 
was  committed  about  half  past  7  in  the  even- 
ing of  October  5th;  that  Bedard,  Wilklns, 
and  Blow  on  the  following  day  each  admit- 
ted being  together  from  about  half  past  6  till 
about  half  past  8  o'clock  that  evening  at 
the  bouse  of  one  George  Wilkins,  and  the  re- 
spondents so  testified,  and  tbat  they  were 
together  till  about  10  o'clock,  and  that  they 
were  not  at  Athletic  Park  at  all  that  eveur 
lug.  The  resiKmdents,  as  part  of  their  de- 
fense, set  up  an  alibi,  and  Introduced  evi- 
dence tending  to  show  tbat  they  and  Bedard 
were  all  three  at  the  house  of  one  George 
Wilkins,  father  of  the  respondent  Frank  Wil- 
kins, which  was  on  Hyde  street,  from  about 
5  minutes  past  7  till  about  25  minutes  past 
8  o'clock  that  evening,  and  that  Wilkins  and 
Bedard  were  there  from  about  6  o'clodc,  and 
thus  stated  and  claimed  In  their  opening 
statement  to  the  Jury  before  any  evidence 
was  introduced  by  either  party.  The  evi- 
dence of  the  state  tended  to  show  that  a 
few  minutes  past  7  o'clock  on  that  night, 
Bedard,  Wilkins,  and  Blow  were  seen  by  one 
Ebcr  Johnson  and  wife,  who  lived  on  Hyde 
street,  but  a  short  distance  from  the  park, 
passing  by  and  around  their  house,  and  go- 
ing in  the  direction  of  the  park;  that  about 
12  to  15  minutes  past  7  o'clock  several  per- 
sons, including  one  Charles  Spauldlng,  saw 
three  young  men  at  the  Intersection  of  Hyde 
street  with  North  Wlnooskl  avenue,  which 
was  lighted  by  an  electric  light,  standing  but 
a  short  distance  from  the  intersection;  that 
the  Junction  of  the  streets  Is  nearly  <H>poslte 
the  southwesterly  comer  of  the  park,  and 
nearly  opposite  "Spaul^ing's  Hide  Hooae." 
so  called,  which  is  about  540  feet  from  the 
corner  of  the  park  where  €lonyeau  and  Mary 
turned  trom  the  lower  road,  and  that  the 
borse-car  bam  horeln  referred  to  is  about  670 
feet  from  Hyde  street  comer  on  North  Wlnoo- 
skl avenue,  and  westerlj^  therefrom;  that  the 
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three  pei^ons  were  aoon  after  seen  starting 
from  Eyde  street  comer  along  the  lower 
road  towards  the  southeasterly  comer  of  the 
park,  and  were  soon  thereafter  seen  by  Gon- 
yeau  and  Ilaiy,  coming  behind  them,  near 
the  sontheasterly  comer;  that  Spanldlng  rec- 
ognized and  spoke  to  Bedard  near  the  bide 
bonse;  and  that  the  three  persons  were  rec- 
ognized by  Qonyean  and  Mary  as  the  three 
persons  who  sprang  ont  of  the  gate.  There 
was  no  dta-ect  evidence  Introduced  by  the 
state  tending  to  show  where  Bedard,  WU- 
klns,  and  TEOow  went  afta  the  commission  of 
the  crime  till  about  half  past  8,  when  they 
were  seen  on  Hyde  street,  coming  flrom  the 
direction  of  theb:  homes,  near  the  intersec- 
tion with  NcMTth  Winooskl  avenue;  that  from 
there  they  went  directly  to  the  horse-car 
bam,  situate  about  670  feet  westerly  from 
the  corner,  where  they  remained  a  short 
time,  then  went  to  the  vicinity  of  Trick's  meat 
market,  and  returned  to  the  horse-car  bam, 
and  remained  till  about  10  o'clock.  But  the 
dalm  of  the  state  on  argument  from  the 
whole  case  was  that  after  the  commission  of 
the  crime  the  respondents  and  Bedard  went 
to  the  hill  on  the  south  side  of  and  separated 
from  <the  park  by  the  lower  road,  (upon 
which  elevation  were  the  Catholic  cemetery 
and  the  old  French  chorch;  the  cemetery  be- 
ing bounded  by  Winooskl  avenue,  or  lower 
road,  and  westerly  by  Hyde  street,)  and 
from  tiioice  to  the  house  of  Wilkins,  which 
was  southwestorly  therefrom  on  Hyde  street. 

1.  The  testimony  of  Gonyean,  Bnmell,  and 
others  as  to  Iiearing  shouts  by  unknown  per- 
sons from  the  Tidntty  of  the  old  OathoUc 
chnrCh  on  the  evening  of  the  alleged  rape 
was  properly  admitted.  The  expressiiMiB 
were  of  a  similar  character  to  those  made 
by  the  assailants  of  Gonyeau  and  the  Pratt 
girl  at  the  park  earUer  In  the  evening,  which 
tended  to  show  that  they  were  made  by  the 
same  persons.  The  old  church  was  In  the 
direction  of  Wllklns'  house,  in  which  the 
respondents  claimed  to  have  passed  that 
evening.  The.  evidence  tended  to  show  the 
directloo  which  the  assailants  took  after 
the  outrage  had  been  committed.  The  state- 
ment daimed  by  the  state  to  tiave  been  made 
by  respoodent  Wllklns  next  day  to  the 
witness  Davis  was  that  he  had  heard  from 
<»e  West  that  a  rape  had  been  committed, 
and  that  it  was  said  that  the  bosrs  ran  up 
the  hill  afterwards.  The  evidence  was  not 
admitted  as  a  part  of  the  res  gestae,  but 
as  a  circumstance,  in  connection  with  other 
evidence,  tending  to  Identify  the  respond- 
ents as  the  guQty  parties. 

2.  The  state's  witness  Mary  Pratt  testi- 
fied that  she  icnew  and  recognized  respond- 
ent Bedard,  and  that  he  spoke  to  her  after 
the  outrage  had  been  committed.  Respond- 
ents' counsd  objected  that  the  testimony  of 
the  witness  did  not  show  that  the  conver- 
satlOD  between  herself  and  Bedard  was  in 
the  hearing  of  the  other  two  respondents. 
A  referoice  to  the  exceptions  shows  that  this 


objection  was  not  well  founded:  "Q.  Who 
came  tlirongh  the  gate  w4th  you?  A.  Be- 
dard. Q.  Where  were  the  other  two?  A. 
The  other  two  entered  the  gate  also.  Q. 
When  you  came  through  the  gate  with 
Bedardi  as  you  say,  did  you  come  to  where 
the  electric  light  was  shining?  A.  Yes,  sir. 
Q.  Wha-e  did  the  oth&ea  come  to?  A.  They 
came,— the  three.  Q.  When  you  came  into 
the  electric  light,  did  you  recognize  any  of 
the  boys?  A.  Yes,  sir.  Q.  Which  one  did 
you  recognize?  A.  Bedard."  The  witness 
•tbea  stated  what  Bedard  said  to  her.  We 
think  the  evidence  clearly  tended  to  show 
that  the  witness  and  the  three  respondents 
WM-e  all  In  each  other's  presence,  so  that 
Wllklns  and  Blow  were  near  enough  to  have 
heard  the  remarks  of  Bedard  to  the  wit- 
ness, and  were  presumed  to  have  heard 
them.    Boutelle  v.  Insurance  Co.,  51  Tl  4. 

3.  It -was  stated  In  the  opening  argument  of 
respondents'  counsel  that  the  state's  witness 
Mary  Pratt  made  no  complaint  of  the  rape 
upon  her  to  any  poson  until  the  following 
Tuesday,  when  she  made  it  to  the  chief  of 
police,  Dumas,  and  that  from  this  fact  It 
would  be  claimed  that  no  rape  hod  in  fact 
been  committed.  It  appeared  in  evidence 
that  she  made  no  complaint  to  her  sister, 
to  whose  house  she  went  immediately  after 
the  alleged  outrage,  nor  to  her  mother  when 
she  reached  home,  and  she  testified  without 
objection  that  she  toU  the  chief  of  police 
the  next  Tuesday  what  had  been  done.  She 
had  testified  that  she  did  not  t^  her  sister 
because  she  was  ashamed  to  tell  her.  Then, 
as  explaining  this  apparently  unnatural  con- 
duct in  first  telling  the  chi«f  of  police,  she 
was  asked  why  she  told  him,  and^  she  replied 
that  be  was  to  speak  for  her  as  ber  in- 
terpreter; that  he  asked  her;  and  because 
she  had  to  tell  him  for  the  court  It  was  as 
much  as  to  say  that  from  shame  she  had 
kept  the  matter  secret  until  she  was  called 
Into  court,  when  she  was  compelled  to  and 
did  tell  the  wb(de  trath.  It  was  but  fair 
to  the  state  to  permit  her  to  give  these  rea- 
sons to  prevent  an  impropo*  use  being  made 
of  the  fact  of  her  silence  until  that  time, 
and  of  her  then  telling  her  stcM-y.  She  mere- 
ly gave  a  reason  for  her  previous  silence, 
which  was  permissible.  State  v.  Niles,  47 
Vt  82,  is  full  authMi^  for  the  admission 
of  this  evidence. 

4.  There  was  an  apparent  contradiction  In 
the  testimony  of  Gonyeau,  he  admitting  on 
cross-examination  that  on  the  next  morning 
after  the  assault  he  did  say  that  Bedard  was 
not  In  the  crowd  at  Winooskl,  when  he  had 
claimed  that  he  recognized  him  in  that 
crowd.  Gonyeau  had  assigned  as  a  i-enson 
for  saying  that  he  did  not  recognize  Bedard 
in  the  crowd  that  he  did  not  wish  to  alarm 
him,  and  cause  him  to  flee.  To  meet  the 
claim  that  might  be  predicated  upon  the  ad- 
mission of  Gonyeau  It  was  clearly  admissible 
to  show  that  he  subsequently  pointed  out 
Bedard  to  the  officers,  who  arrested  him. 
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acting  upon  Gonyean's  recognition.  In  State 
y.  Dennln,  32  Tt  15S,  the  respondent,  to 
weaken  the  force  of  the  evidence  of  certain 
witnesses  who  bad  testified  to  bis  identity 
with  the  criminal,  introduced  evidence  tend- 
ing to  show  that  these  witnesses  Iiad  testi- 
fied less  pointedly  at  a  preliminary  examina- 
tion. It  also  appeared  that  the  same  wit- 
nesses, directly  after  the  commission  of  tbe 
crime,  asserted  positively  the  identity  of  tbe 
respondent  with  the  person  they  saw  commit 
the  oCtense  and  caused  his  arrest  It  was 
held  that  this  evidence  wajs  admissible  to  re- 
but tbe  effect  of  the  evidence  of  tbe  respond- 
ent as  to  tbelr  inability  to  recognize  blm. 
Tbe  evidence  was  proper  for  the  purpose  for 
wbicb  it  was  introduced.  On  any  ground  it 
would  have  been  proper  for  the  officers  to 
have  testified  that  tbey  arrested  the  two  re- 
spondents upon  their  being  pointed  out  by 
Gonyeau  as  two  of  tbe  persons  who  .issault- 
ed  him. 

6.  It  appeared  that  tbe  respondents  were, 
on  tbe  Monday  following  tbe  assault,  ar- 
rested for  an  assault  upon  Gtonyeau.  It  was 
offered  to  show  that  upon  this  charge  they 
were  released  upon  furnishing  bail  In  tbe 
sum  of  $50,  and  that  they  returned  to  ihclr 
work,  and  did  not  run  away.  These  were  ir- 
relevant facts,  and  were  properly  excluded. 
Tbe  facts  that  they  had  been  arrested,  and 
were  out  on  bail,  and  did  not  run  Hway, 
•vr&e  not  admissible  in  their  favor  as  tending 
to  show  innocence,  for  they  were  in  the  cus- 
tody of  tbe  law.  Tbe  legal  presumption  is 
that  their  bail  bad  them  in  such  durance  as 
to  be  able  to  produce  them  in  court  Wor- 
then  V.  Prescott,  60  Vt  68,  11  Atl.  690.  It 
has  sometimes  been  held  that  when  a  person 
accused  of  a  crime  bad  an  opportunity  to 
escape,  and  declined  to  avail  himself  of  It, 
tbe  fact  might  be  admitted  in  evidence  in  his 
favor;  but  in  this  case  the  respondent  had 
not  been  accused  of  tbe  crime  with  which  he 
is  now  charged  when  be  was  admitted  to 
ball,  and  it  was  not  stated  in  the  offer  that 
bis  bailor  gave  him  an  opportunity  to  es- 
cape. In  People  v.  Ratbbun,  21  Wend.  518, 
cited  on  tbe  respondents'  brief,  Ck>wen,  J., 
declared  strongly .  against  the  admission  of 
such  evidence,  and  said  that  at  tbe  most 
it  was  a  declaration  in  the  respondent's  fa- 
vor, a  mere  assertion  of  his  innocence. 

6.  The  witness  Gonyeau  testified  that  about 
8  o'clock  on  the  next  morning  after  the  rape, 
while  at  Winooskl  village,  be  saw  two  men 
coming  across  the  highway  bridge,  wlilch 
crosses  the  Winooskl  river  between  Burling- 
ton and  Winooskl,  and  that  be  recognized 
tbem  as  two  of  his  assailants  of  the  night 
before.  It  was  claimed  by  tbe  state  that  one 
of  the  persons  so  seen  was  respondent  Blow. 
It  appeared  that  Blow  lived  with  his  father 
in  Btirlington,  and  worked  in  Winooskl,  ar- 
riving there  about  7  A.  M.,  and  returning  at 
night  after  bis  day's  work  was  done.  Blow 
testified  that  be  went  alone  to  his  work  that 
UKwning,  leaving  borne  at  about  half  post  6, 


and  arriving  at  tbe  shop  where  he  worked 
from  5  to  15  minutes  before  7,  and  that  he 
did  not  go  by  the  highway  bridge,  but  by 
tbe  railroad  bridge.  He  testified  that  he  did 
not  cross  the  highway  bridge  that  forenoon 
with  any  other  person,  and  that  he  usually 
returned  home  at  night  by  that  bridge.  His 
counsel  asked  him  the  question  whether  be 
had  been  in  the  habit  of  going  by  the  way  of 
tbe  railroad  bridge,  morning  and  night, 
which  was  excluded.  Bvidence  as  to  the  re- 
spondent's habit  in  going  to  bis  work  by  one 
route  could  not  reinforce  his  testimony  that 
on  this  day  he  was  not  seen  crossing  the 
highway  bridge  an  bom-  after  be  claimed  to 
have  arrived  at  bis  woric  There  was  no 
conflict  between  his  testimony  and  that  of 
Gonyeau  as  to  the  time  when  he  went  to  bis 
work  on  that  morning,  nor  as  to  tbe  route  by 
which  he  went  Tbe  question  was  whether 
be  was  seen  crossing  the  highway  bridge  in 
company  with  another  pefson  at  a  later  time 
that  forenoon.  On  this  point  he  claimed  to 
be  clear  In  his  recollection.  The  evidence 
was  properly  excluded. 
'  7.  The  same  reasoning  applies  to  the  ser- 
entb  exception.  The  evidence  offered  rela- 
tive to  Wllklns"  ability  to  sing,  and  bis  habit 
of  singing  while  his  sister  played  accom- 
paniments upon  the  organ,  was  wholly  im- 
material. It  might  have  been  true  tliat  he 
was  In  the  habit  of  singing  with  ills  sistw 
every  evening,  and  that  be  in  fact  sang  with 
ber  on  that  evening,  yet  that  fact  bad  no 
tendency  to  show  tliat  he  was  not  at)aent 
from  the  house  at  the  particular  time  in 
question.  Tbe  state  Introduced  no  evidoice 
tending  to  contradict  WUkins'  claim  that 
he  was  ut  the  Wllklns  house  during  a  consid- 
erable portion  of  that  evening. 

8.  Tbe  questions  put  to  witnesses  by  re- 
spondent Blow's  counsel  in  respect  to  tbe 
respondent's  reputation  and  character,  and 
the  answers  thereto,  were  too  broad,  and 
might  have  conveyed  a  wrong  Impression  to 
tbe  minds  of  tbe  jtiry.  As  was  said  by  Bar- 
rett J.,  in  State  v.  Am(dd,  50  Vt  731,  the 
evidence  was  "designed  to  oponte  bene- 
ficially to  himself,  tbe  respondent,  as  a  mat- 
ter of  fact,  as  showing  tbe  unlikelihood  of 
his  having  done  the  act  charged  against 
him.  In  this  view,  it  was  luroper  to  show 
tbe  fact  to  be  not  as  be  testified."  In  this 
case  It  was  proper  for  the  state  to  ask 
questions  in  rebuttal  as  broad  as  those  pro- 
pounded by  the  respondent  in  order  to  dis- 
pel any  wrong  Impressions  that  might  arise 
from  tbe  answers  to  the  latter.  In  Com. 
T.  Sacket,  22  Pick.  394,  it  was  held  that  when 
the  respondent  introduced  evidence  of  hia 
good  character  prior  to  tbe  commission  of 
the  crime  charged,  tbe  government  might 
prove  that  subsequMit  to  that  time  his  char- 
acter had  been  bad,  on  tbe  ground  that  the 
descent  from  '  virtue  to  vice  was,  in  gen- 
eral, gradual;  and  the  fact  that  a  defendant 
sustained  a  bad  character  after  the  oom- 
mission  of   tbe  alleged   crime   would   tend 
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to  rebut  the  claim  of  prior  good  character; 
that  it  was  proper  to  submit  it  to  the  jury, 
to  have  such  weight  with  them  as  It  was 
entitled  to. 

9.  The  comrt.  In  substance,  instructed  the 
Jury  that  a  respondent  always  had  a  right 
to  put  In  evidence  In  his  faror  his  previous 
good  characto',  and  to  have  It  ciHisidered 
whether,  If  he  had  borne  such  a  character, 
he  would  be  likely  to  commit  a  crime.  This 
was  a  compliance  with  the  general  role  of 
law,  and  Is  as  stated  In  State  v.  Daley,  53 
Vt  446.  If  by  the  subsequent  remark,  "You 
will  consdder,  with  reference  to  the  young 
men  of  this  class,  whether  they  would  be 

'  likely  to  bring  their  'good  character  to  bear 
in  reference  to  this  very  crime  if  an  oppor- 
tanlty  presented  itself,"  an  Invidious  dis- 
tinction was  Intended  against  the  respond- 
ents on  account  of  their  rank  or  station,  as 
their  counsel  contend,  it  was,  of  course,  er- 
ror. Bat  it  seems  dear  that  the  court  only 
meant  to  have  the  Jury  consider  Just  what 
safeguard,  previous  good  character  would 
be  to  such  men  as  the  respondents  wwe  when 
tempted  to  commit  crimes. 

10.  The  Respondents,  among  other  requests, 
requested  the  court  to  charge  the  Jury  as 
follows:  "The  fact  that  the  witness  Mrs. 
Ctonyeau  made  no  complaint  or  disclosure 
that  she  had  beoi  outraged  and  raped  to 
htf  sister,  whom  she  saw  within  a  very 
short  time— perhaps  one-half  homv-ofter  it 
was  claimed  to  have  been  done,  nor  to  her 
moth»  nor  father,  whom  she  saw  on  the 
same  evening,  and  with  whom  she  was 
living  and  staying  at  this  time,  nor  to  any- 
body till  the  second  day  after,  when  she  told 
It  to  the  witness  Dumas,  an  entire  stranger, 
for  the  first  time, — the  fact  of  such  omission 
to  make  any  C(Hnplalnt  about  it  Is  evidence 
which  tends  to  show  that  no  rape  was  com- 
mitted." Upon  this  point  the  coiurt  instructed 
the  Jury  that  It  was  a  circumstance  to  be  con- 
sidered by  them;  that  ordinarily  a  woman, 
having  had  such  an  offense  committed  against 
her,  would  speak  of  it  to  her  near  friends,— 
make  some  complaint,— but  that  anything  of 
that  kind  was  to  be  weighed  with  reference 
to  the  circumstanoes  and  the  siuroundlngs; 

■  that  her  age,  her  expectation  to  be  soon  mar- 
ried, her  being  with  her  Intended  husband, 
and  any  other  circumstances  were  to  be 
considered  in  connection  with  her  omission 
to  make  disclosure;  that  it  was  for  the  Jury 
to  say  what  weight  they  would  give  to  that 
fact;  that  usually  the  failure  to  make  com- 
plaint bore  somewhat  upon  the  question 
whether  the  prosecutrix  consented  or  not, 
because,  if  she  consented,  she  would  not  be 
as  likely  to  disclose;  that  the  Jury  should 
take  the  case  aitd  all  the  surroundings,  and 
say  whether  to  their  minds  there  was  any 
evidence  that  the  prosecutrix  conseuted; 
that.  If  so,  it  would  seem  that  she  must  be 
false  in  saying  that  she  was  held,— that  she 
was  struggling.    To  the  charge  upon   this 


point,  and  to  the  refusal  of  the  court  to  com- 
ply with  the  request,  the  respondents  ex- 
cepted. The  request  did  not  embody  a  sound 
proposition  of  law.  The  failure  of  a  prose-- 
cutrlx  to  make  complaint  does  not  directly 
tend  to  show  that  the  alleged  crime  Was  not 
committed.  It  does  bear  directly  upon  the 
credibility  of  her  testimony.  But  the  court 
undertook  to  state  the  rule  of  evidence  upon 
this  subject,  and  was  bound  to  state  It  cor- 
rectly. Judge  Woodruff,  in  Bacdo  v.  People, 
41  N.  Y.  265,  said  that  the  reason  for  the 
admission  of  the  declarations  of  the  prose- 
cutrix Is  that  it  is  so  natural  as  to  be  almost 
inevitable  that  a  female  upon  whom  this 
crime  has  been  committed  will  make  imme- 
diate complaint  to  her  mother  or  other  confi- 
dential friend,  and  that  her  failiu-e  to  do  so 
would  be  strong  evidence  that  her  affirma- 
tion on  the  subject  was  false.  In  Hlggins 
V.  People,  58  N.  Y.  377,  Church,  C.  J.,  said 
that  any  considerable  delay  on  the  port  of 
a  prosecutrix  to  moke  complaint  of  the  out- 
rage constituting  the  crime  of  rape  Is  a  cir- 
cumstance of  more  or  less  weight,  depending 
upon  the  other  surrounding  circumstances; 
that  there  may  be  many  reasons  why  a.  fail- 
ure to  make  immediate  complaint  should  not 
discredit  the  witness;  that  there  Is  no  iron 
rule  on  this  subject;  that  the  rule  is  found- 
ed upon  the  laws  of  human  nature,  which 
Induce  a  female  to  complain  at  the  first  op- 
portunity. In  the  nature  of  the  case  there 
can  be  no  Invariable  rule.  When  the  prose-  • 
cutrlx  becomes  a  witness,  the  fact  that  she 
made  dlsdosnre  immediately  after  the  al- 
leged crime  Is  admissible  in  corroboration  of 
her  testimony.  On  the  other  hand,  her  si- 
lence is  a  circumstance  that  tends  to  discredit 
her  story.  In  State  v.  Knapp,  46  N.  H.  148, 
it  is  said  that  how  much  the  delay  in  making 
the  complaint  ought  to  weigh  against  the 
prosecution  must  depend  upon  the  clrcom- 
stanced  of  each  case.  State  v.  Nlles,  47  Vt. 
82.  Lord  Hale  said  that  this  accusation  Is 
easily  to  be  made,  hard  to  be  proved,  and 
harder  to  be  defended  by  the  party  accused, 
notwithstanding  his  Innocence.  It  is  stated 
iniifill  the  works  upon  criminal  law  that  the 
credibility  of  the  teBtim<»iy  of  the  prosecu- 
trix must  be  left  to  the  Jury  upon  the  circum- 
stances of  fact  by  which  it  is  attended,  and, 
among  others,  whether  "she  presently  dls- 
covo-ed  the  offense,  and  made  search  for  the 
offender,"  or  whether  she  concealed  the  In- 
jury for  any  considerable  time  after  she  had 
an  oppcvtunlty  to  complain.  In  this  case  the 
respcmdents  were  on  trial  for  an  atrocious 
crime,  committed,  as  the  state's  evidence 
tended  to  show,  with  great  brutality.  The 
prosecutrix  was  an  important  witness.  A 
case  could  not  be  made  out  without  her  tes- 
timony. The  credibility  of  her  story  must 
be  submitted  to  the  Jury  with  all  the  attend- 
ing circumstances.  It  appeared  that  she  had 
gone  directly  from  the  scene  of  the  assault 
to  the  bouse  of  her  sister,  but  made  no  dis- 
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closure  to  her;  that  in  company  with  her 
slater's  husband  she  started  for  her  home, 
and  with  him  met  her  father  and  lover  on 
the  way,  but  made  no  complaint  to  them, 
nor  to  her  mother  when  she  arrived  home, 
nor  to  any  one  until  the  following  Tuesday, 
when  she  was  called  Into  the  police  court 
as  a  witness  in  a  prosecution  which  Gonyeau 
had  instituted  against  two  of  the  assailants 
for  the  assault  upon  him,  and  told  the  chief 
of  police  of  the  outrage  upon  her,  supposing 
she  was  then  obliged  to  tell  the  whole  story. 
The  respondents  were  entitled  to  have  the 
jury  instructed  that  the  silence  of  the  prose- 
cutrix, and  her  neglect  to  have  any  steps 
taken  for  the  arrest  of  the- criminals  on  the 
night  of  the  outrage,  were  circumstances 
which  bore  upon  the  credibility  of  her  testi- 
mony; that  these  circumstances  were  to  be 
considered  by  the  jury,  and,  unless  explained, 
they  made  weight  against  the  prosecutrix's 
story.  The  attention  of  the  jury  was  direct- 
ed to  the  reason  assigned  by  the  prosecutrix 
for  her  silence,  but  we  do  not  find  in  the 
charge  a  dear  statement  of  the  effect  gen- 
erally to  be  given  to  a  failure  to  make  dls- 
dosiue.  It  la  possible  that  expressions  In 
the  charge  upon  this  subject  would  have 
amounted  to  a  compliance  with  the  rule  had 
the  court  omitted  what  It  said  about  con- 
sent The  Information  was  for  rape,  and 
the  state's  evidence  tended  to  support  it 
The  defense  was  an  alibi.  The  respondents 
testifled  that  they  were  not  at  the  park  that 
evening,  and  Introduced  evidence  tending  to 
show  that  they  were  at  another  place. 
Therefore  the  question  of  consent  to  the  al- 
leged act  of  the  respondents  did  not  arise, 
and  the  charge  in  this  respect  was  not  ap- 
plicable. It  is.  Indeed,  essential  to  the  crime 
of  rape  that  the  act  be  done  without  consent; 
but  in  this  case  there  was  no  claim  of  con- 
sent The  jury  might  well  have  understood 
from  the  charge  that  the  fact  of  not  com- 
plaining was  relevant  only  to  the  question 
of  consent,  and  that,  as  there  was  no  evi- 
dence of  consent  the  silence  of  the  prosecu- 
trix had  no  signiflcance. 

11.  The  respondents  further  requested  the 
court  to  charge  that  "the  testimony  of  the 
witness  Dr.  Peck,  that  a  careful  and  thor- 
ough examination  of  the  person  of  the  wit- 
ness Mrs.  Qonyeau,  of  her  limbs  and  hips, 
tailed  to  disclose  any  bruises  or  marks  of 
viidence  Of  any  kind  upon  her,  Is  evidence 
which  tends  to  show  that  no  such  assault 
upon  her,  or  such  struggles  with  her  assail- 
ants, as  she  testifies  to,  could  have  taken 
place,  and  is  evidence  which  tends  to  show 
that  she  was  not  outraged  ard  raped  in  the 
way  and  manner  alleged;  that  such  evidence 
of  the  witness  Dr.  Feck  tends  to  impeach 
the  testimony  of  the  witness  Mrs.  Oonyeau, 
and  also  is  evidence  which  tends  directly 
to  show  that  no  such  outrage  and  rape  could 
have  been  committed  In  the  way  and  man- 
ner that  she  says  that  It  was."    Upon  this 


subject  the  court  instructed  the  Jury  that  the 
absence  of  marks  was  a  tact  for  them  to 
consider;  also  what  a  young  girl  would  do 
In  the  circumstances,  if  it  were  true,  as  she 
claimed;  that  different  persons  would  not 
act  In  the  same  manner  In  the  same  circum- 
stances; that  when  a  crisis  came  some  per- 
sons were  without  much  presence  of  mind, 
and  would  not  know  what  to  do,  while 
others  would  have  their  presence  o^  mind 
sharpened,  and  would  c^o  the  most  vigor- 
ous thing;  that  in  the  case  of  a  fire  some 
persons  would  do  the  most  Jndlclous  things, 
while  others  would  act  foolishly;  that  the 
jury  must  weigh  the  testimony  with  refer- 
ence to  human  actions  and  experience, 
and  say  whether  this  girl,  being  grasped 
and  held,  as  she  says  she  was,  could  have 
done  much,  being  frightened,  overpowered, 
or  for  some  other  reason  thinking  it  was 
entirdy  useless.  To  the  charge  upon  this 
point  as  given,  and  to  the  refusal  of  the 
court  to  charge  as  requested,  the  respond- 
ents excepted.  Gonyeau  had  testified  that 
while  two  of  the  party  were  assaulting  him 
the  third  seized  hold  of  the  prosecutrix,  and 
threw  her  upon  the  bard  ground,  sibout  the 
middle  of  the  large  entrance  gate;  that  the 
struggle  between  her  and  her  aasailant  contin- 
ued about  10  minutes,  and  was  going  on 
when  he  ran  tor  help; .  that  they  had  got 
some  5  feet  inside  the  gate  during  the  strug- 
gle; that  she  was  continually  trying  to  get 
up,  and  get  away  from  him,— one  of  them; 
he  could  not  distinguish  which,— did  get 
halfway  up,  and  then  fell  upon  the  ground 
several  times.  The  prosecutrix  testified  that 
while  two  of  the  party  were  assaulting  Gon- 
yeau she  was  engaged  In  a  violent  struggle 
to  resist  the  third,  and  get  away  from  him; 
that  after  Gronyeau  left,  all  three  seized  her, 
and  finally  outraged  her,  she  all  the  time 
struggling  and  resisting  with  all  her  strength; 
that  during  the  struggle  she  was  twice 
thrown  upon  the  ground.  She  did  not  claim 
that  there  were  any  marks  upon  her  person 
as  the  result  of  the  struggle,  except  one 
upon  her  chest,  caused  by  a  blow  which 
the  first  assailant  gave  her  when  she  tried 
to  run  away.  Dr.  Peck  examined  her  care- 
fully two  or  three  days  afterwards,  and 
found  no  bruises  or  marks  upon  her  exc^t 
the  one  upon  her  chest  The  charge  upon 
this  subject  was  not  applicable  to  the  evi- 
dence. The  Jtn^  might  well  hare  under- 
stood that  they  were  at  liberty  to  conjecture 
that  the  prosecutrix  was  so  overcome  with 
fright  that  she  had  so  far  lost  her  con- 
sciousuess  that  she  was  unable  to  make 
resistance,  which  might  account  for  the  ab- 
sence of  bruises  and  marks  upon  her.  This 
waa  a  state  of  facts  not  claimed  by  the. 
prosecution. 

The  exceptions  are  sustained  In  respect 
to  these  two  errors  In  the  cb&TgB,  judgment 
reversed,  verdict  set  aside,  and  cause  ra- 
manded  for  a  new  triaL 
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BOWBLIi,  MUNSON,  and  STABT.  JJ.. 
concur. 

TAFT,  J.,  (dissentliig.)  There  waa  no  er- 
ror In  the  admission  or  rejection  of  evidence. 
If  there  was  a  sonnd  legal  proposition  in' 
the  requests,  It  was  compiled  with.  The 
exceptions  taken  to  the  charge  as  given  upon 
the  subjects  of  the  requests  were  general, 
pointed  out  no  error,  and,  our  authorities 
all  agree,  should  not  avail  the  respond- 
ents. Had  any  of  the  errors  now  claimed 
been  pointed  out  before  the  jury  retired, 
they  would  have  been  corrected  undoubt- 
edly, or  the  qnestioD  been  distinctly  ruled 
upon. 

THOMPSON,  J.,  (dissenting.)  There  was 
no  error  In  the  admission  or  riejection  of  evl- 
dence.  I  cannot  concur  In  the  holding  that 
the  exceptions  show  error  in  the  charge 
of  the  court  upon  the  subject-matter  of  the 
two  requests  to  charge  quoted  in  the  opin- 
ion of  the  majority.  The  respondents  were 
not  entitled  to  have  the  requests,  as  drawn, 
compiled  with.  There  was  no  error  In  what 
the  court  said  on  the  subject-matter  of  the 
requests.  If  it  should  have  said  more  upon 
this  phase  of  the  case,  there  was  no  excep- 
tion to  the  failure  of  the  com-ts  to  charge 
further.  I  also  agree  with  TAFT,  J.,  that. 
If  there  had  l>eai  error,  the  exceptions  to 
the  charge  were  too  general  to  avail  the  re- 
qKmdemta, 

(7  D«L  Cb.  4» 

In  re  HARRIS. 

(Court  of  Chancerr  of  Delaware.     Nov.  23, 

18d3.) 

IxqmsiTioir  o»  Luhaot  —  Cohtboii  of  Propebtt 

PsNonre  Pbocbedisos  —  EqciTAW.!  Jubibdio- 

WON — Pbactiok. 

1.  The  court  of  chancery  in  this  state,  by 
special  legislative  grant,  has  Jurisdiction  or  al- 
leged lunatics  from  the  very  inception  of  the 
process  by  whidi  their  sanity  or  insanity  is 
nnally  and  definitely  ascertained,  and  has  the 
power  to  suspend  or  supersede  the  control  of 
the  supposed  insane  person  over  his  property  ad 
interim. 

2.  During  lunacy  proceedings  the  presump- 
tion of  sanity  must  remain  in  abeyance,  so  far 
as  it  relates  to  the  temporary  restraint  of  the 
personal  liberty  of  the  supposed  insane  person. 

5.  When  petitioned  to  restrain  a  supposed 
insane  person  from  control  over  his  property 
during  the  pendency  of  lunacy  proceedings,  the 
coort  of  chancery  should  not  examine  into  the 
case  more  than  is  necessary  to  move  it  to  grant 
the  order  for  the  protection  of  the  alleged  luna- 
tic's person  and  estate,  and  therefore  counter 
affidavits  negativing  the  allegations  contained 
in  the  sworn  statements  of  the  petitioner  will 
not  be  heard. 

4.  The  petition  for  a  restraining  order  is 
but  collateral  to  the  proceedings  in  lunacy,  and 
dependent  upoii  them  for  its  foundation,  and 
the  affidavits  upon  wtiich  the  lunacy  proceed- 
ings are  founded  may  lie  used  in  aid  of  this  ap- 
plication. 

6.  The  sworn  statements  in  the  petition  for 
a  restraining  order,  oontaining  a  statement  that 
the  respondent  has  parted  with  Bereral  thousand 
dollars  without  receiving  a  visililp  equivalent 
therefor,  is  prima  facie  evidence  of  the  incompe- 


tence of  the  respondent  to  govern  himself  and 
manage  liis  estate,  and  Justifies  the  court  of 
chancery  in  granting  an  order  suspending  his 
control  over  nis  proj-Tty  during  the  proceed- 
ings in  lunacy. 
(Syllabus  by  the  Court.) 

Petition  by  Sarah  D.  McPbail  for  a  provi- 
sional order  as  to  the  control  of  the  property 
of  Charles  Harris,  a  supposed  Insane  per- 
son, pending  proceedings  In  lunacy.  Order 
granted. 

Smlthera,  Rldgely,  Pennewlll  &  Hughes,  for 
petitioner.  Sprunnce,  Bradford  &  Penlng- 
ton,  for  respondent 

WOLCOTT,  Ch.  Sarah  D.  McPhaU,  on  the 
2d  day  of  October,  A.  D.  1893,  presented  a 
petition,  as  the  niece  of  Charles  Harris,  of 
the  town  of  Dover,  in  Kent  county,  and  the 
state  of  Delaware,  representing  that  he  was 
Insane,  and  by  reason  thereof  wholly  unfit  to 
govern  himself  or  manage  his  estate,  and 
praying  that  a  writ  may  be  issued  to  inquire 
into  the  same  by  a  Jury.  To  this  was  annrac- 
ed  her  affidavit  as  to  the  truthfulness  and 
correctness  of  the  allegations  therein  set 
forth,  as  were  also  the  affidavits  of  Drs.  Wil- 
son and  Downs,  in  which  they  declared  that 
they  were  both  acquainted  with  the  said 
Harris,  and,  to  the  best  of  their  Judgment 
and  belief,  he  was  insane,  and  narrated  the 
facts  and  circumstances  by  which  such  un- 
sound state  of  mind  was  rendered  manifest 
On  tlie  same  day  the  chancellor  ordered  a 
writ  de  lunatico  inqviirendo  to  be  issued.  In 
accordance  with  the  prayer  of  the  petitioner, 
directed  to  the  sheriff  of  Kent  county,  re- 
turnable at  chambers,  December  7,  1893.  On 
the  20th  day  of  October,  A.  D.  1893,  the  said 
Sarah  D.  McPhail,  as  the  niece  and  one  of 
the  nearest  blood  relaticms  of  the  said 
Charles  Harris,  presented  another  petition, 
reciting  therein  the  said  proceedings  in  luna- 
cy, and  alleging— First,  that  he  is  the  owner 
of  a  large  personal  property,  consisting  of 
lionds,  stocks,  and  other  securities,  which  he 
has  for  more  than  20  years  kept  in  the  cus- 
tody of  the  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Company,  of  the  city  of  Philadel- 
phia, in  whose  management  he  has  had  the 
most  Implicit  confidence;  second,  that  not- 
withstanding such  confidence  the  said  Harris 
was  recentiy  Induced  by  those  with  whom  he 
Is  exclusively  surrounded  to  take  means  to 
withdraw  bis  effects  and  papers  from  the 
said  company,  and  to  that  end  had  executed 
one  or  more  letters  of  attorney;  third,  that 
he  is  in  the  exclusive  control  and  keeping  of 
persons  who  have,  by  reason  of  his  mental 
and  physical  incompetence,  acquired  absolute 
dominion  over  bim,  and  who  are  se^dng, 
through  the  influence  thus  acquired,  to  ob- 
tain possession  of  his  estate  and  effects  for 
their  own  private  purposes,  and  who  have  al- 
ready, by  the  same  means,  succeeded  in  ob- 
taining from  him  large  sums  of  money,  to 
the  extent  of ,  several  thousand  dollars,  for 
their  own  private  uses,  and  who  will  con- 
tinue to  do  so,  to  the  waste  and  destruction 
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of  his  estate,  unless*  a  provisional  order 
sbould  be  made,  restraining  the  control  of 
the  said  Harris  over  his  property  pending 
the  said  insanity  proceedings.  The  respond- 
Mit,  by  his  solicitors,  on  the  25th  day  of  Oc- 
tober, A.  D.  1893,  on  the  day  set  for  the 
hearing,  filed  an  answer,  under  oath,  to  the 
last-named  petition,  In  which  he  admitted  ail 
the  facts  set  forth  therein  in  relation  to  the 
stocks,  securities,  etc.,  owned  by  him,  and 
then  being  kept  by  him  In  the  Fidelity  Insur- 
ance, Trust  &  Safe-Deposit  Company,  of  the 
city  of  Philadelphia,  but  denies  that  It  ever 
liad  the  management  thereof.  He  also  ad- 
mits or  avers  tliat  after  full  consultation 
with  his  counsel  alone,  on  the  2d  day  of 
October,  A.  D.  1893,  he  Instructed  them 
to  prepare  a  letter  of  attorney  authorizing 
and  empowering  the  Equitable  Guarantee  & 
Trust  Company,  a  corporation  of  the  state  of 
Delaware,  to  receive  from  the  Philadelphia 
company  all  his  personal  effects  in  Its  con- 
trol, and  to  invest  In  such  good  and  safe  se- 
curities as  said  attorney  should  deem  proper, 
all  moneys  belonging  to  the  principal  of  his 
estate  which  it  might  receive.  He  further 
says  that  the  Instructions  thus  received  were 
embodied  in  a  letter  of  attorney,  and  by 
him  executed  the  following  day,  wlilch,  with 
the  key  to  the  deposit  box,  was  delivered  to 
the  said  Delaware  company.  He  alleges  as 
a  reason  for  this  action  his  advanced  age 
and  physical  Infirmities,  and  the  annoyance 
to  which  he  had  been  recently  subjected  by 
reason  of  certain  litigation  in  the  state  of 
Pennsylvania  respecting  his  said  property, 
deposited  as  aforesaid  with  said  Philadelphia 
company,  and  also  his  desire  of  having  his 
property  brought  into  Delaware,  where  he 
resides,  and  expects  to  reside  during  the  resi- 
due of  his  lifetime,  so  as  to  avoid  the  ex- 
pense, delay,  and  complication  in  the  set- 
tlement of  his  estate  in  Pennsylvania  in  case 
he  should  die  leaving  said  property  in  the 
custody  of  said  company.  He  denies  that  he 
has,  since  the  commencement  of  the  said 
proceedings  in  insanl^,  executed  any  letter 
of  attorney,  other  than  the  one  before  men- 
tioned, or  that  any  other  letter  of  attorney 
whatsoever,  executed  by  him,  is  now  held  by 
any  person  or  corporation.  He  also  denies 
that  he  was  ever  induced,  under  the  influ- 
ence of  any  person  or  persons,  to  withdraw 
all  bis  effects  from  the  said  Philadelphia 
company,  and  avers  that  said  letter  of  at- 
torney was  his  voluntary  act,  and  was  made 
by  him  with  the  approval  and  under  the 
advice  of  his  counsel.  He  also  disclaims  any 
desire  or  intention  to  revoke  said  letter  of 
attorney,  or  to  make  any  other,  except  so 
far  as  may  be  necessary  to  execute  the  pow- 
ers Intended  to  be  conferred  upon  the  said 
Delaware  company.  The  respond«it  also 
avers  that  there  is  no  reasonable  ground  to 
apprehend  that  any  loss,  waste,  or  injury 
to  his  estate  will  occur  during  the  pendency 
of  the  said  proceedings  in  Insanity,  or  at 
any  other  time,  by  reason  of  the  said  letter 


of  attorney.  He  denies  that  he  is  mentally 
Incapable  of  governing  himself  or  managing 
his  estate,  or  that  he  Is  or  has  been  in  the 
custody,  cMitrol,  or  keeping  of  any  person 
or  persons  whatsoever,  or  that  any  person  or 
persons  has  or  have  acquired  dominion  or 
Tmdue  influence  over  him  for  any  purpose 
whatever. 

I  have  stated  the  facts  quite  folly,  as 
shown  by  the  petition  and  answer,  in  order 
that  the  points  of  agreement  and  disagree- 
ment between  the  two  may  the  more  clearly 
appear,  and  the  weight  of  the  tacts  be 
more  correctly  estimated.  The  question  to 
be  determined  is  whether  the  relief  prayed 
for  should  be  granted,  In  the  light  of  the  fore- 
going statement  of  facts.  The  object  sought 
to  be  attained  by  the  petitioner  is  to  hold 
the  property  of  the  alleged  lunatic  In  statu 
quo  until  the  termination  of  the  proceed- 
ings in  lunacy  previously  Instituted.  That 
the  power  to  do  this,  or  something  which 
would  be  substantially  the  same,  resides  in 
this  court,  when  a  proper  case  is  presented, 
has  ceased  to  be  a  subject  about  which  there 
can  be  any  serious  controversy.  Chancellor 
Kent,  in  Re  Wendell,  1  Johns.  Oh.  600,  and 
Chancellor  Williamson,  in  Re  Dey,  9  N.  3. 
Eq.  181,  of  this  country,  and  Lord  Eldon, 
In  the  case  of  Ridgeway  v.  Darwin,  8  Ves. 
66,  and  Hardwlcke,  in  Re  Hell,  3  Atk.  634, 
in  England,  unequivocally  recognized  this 
doctrine,  to  the  extent  In  which  it  is  claimed 
in  this  case.  But  it  does  not  depend  upon 
the  authority  of  adjudged  cases,  for  It  Is 
founded  in  the  authority  of  reason  as  well 
as  precedent  If  there  were  no  power  to 
suspend  or  supersede  the  right  of  a  person 
supposed  to  be  of  unsound  mind  to  uianage 
and  conbrol  his  property  diu-ing  the  Interval 
between  the  Issuance  and  execution  of  a 
writ  of  Insanity,  It  would  many  times,  par- 
tially if  not  wholly,  fail  of  its  purpose,  for 
diu-ing  ttmt  time  he  might  waste,  squander, 
destroy,  or  otherwise  dispose  of  it,  especially 
If  It  consisted  of  bonds,  stocks,  securities, 
and  certificates  of  Indebtedness,  which  pass 
by  delivery  or  assignment.  After  the  waste 
or  destruction  of  his  proi)erty,  of  what  use 
would  it  be  to  prosecute  the  writ  to  a  finality, 
and  obtain  the  appointment  of  a  trustee,— 
the  medium  through  which  the  court  exer- 
cises a  permanent  control  over  the  person 
and  property  of  those  who  have  been  adjudg- 
ed to  be  non  compos  mentis  by  due  course  of 
law?  Clearly,  none,  so  far  as  the  preserva- 
tion of  his  estate  is  concerned,  if  it  consisted 
of  personal  property,  for  it  would  be  out  of 
reach  of  the  trustee,  or  placed  in  a  situation 
that  would  make  restitution  Impossible,  with- 
out protracted  and  expensive  litigation. 
While  it  is  true  that  this  court,  by  virtue  of 
Its  inherent  and  general  powers,  can  take 
cognizance  of  the  acts  and  persons  by  which 
the  alleged  lunatic  may  be  fraudulently  and 
unfairly  deprived  of  the  possession  of  his 
property,  it  goes  without  saying  that  such  a 
remedy  is  manifestly  inadequate,  not  to  say. 
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in  many  cases,  alMolutelj  fmitlesB.  A  pre- 
ventive remedy,  when  It  can  be  employea, 
Is  more  effectual  for  the  protection  of  humau 
rights  tlian  one  which  Is  merely  corrective 
in  its  operation  and  effect.  The  former 
stands  between  the  wrongdoer  and  those  who 
are  liable  to  become  his  victims.  The  latter 
simply  proposes  to  restore  that  which  has 
been  taken,  or  to  imperfectly  compensate  in 
damages  for  the  loss  or  Injury  sustained. 
The  old  ^dage,  "An  onnce  of  prevention  is 
worth  a  poimd  of  cure,"  illustrates  with  pe- 
coliar  force  the  relative  or  comparative  effi- 
ciency of  these  remedies,  as  applied  to  per- 
sons whose  mental  condition  is  In  progress 
of  Judicial  inquiry. 

It  was  urged  by  one  of  the  solicitors  for 
the  respondent  that  as  the  English  court  of 
chancery  had  no  Jurisdiction  over  the  per- 
sons and  property  of  nonadjudged  lunatics, 
as  such,  and  as  the  chancellor  of  England 
bad  Jurisdiction  only  of  that  class  of  persons 
as  the  representative  of  the  king,  as  parens 
I>atriae,  by  means  of  his  sign  manual,  the 
chancellor  of  this  state,  whose  general  pow- 
ers are  Inherited  from  the  English  court  of 
clianceiy,  cannot  by  virtue  thereof  assume 
the  care  and  supervision  of  such  persons,  un- 
less brought  within  one  or  more  of  the  well 
recognized  heads  of  equity  Jurisdiction.  This 
is  true.  Neither  does  the  court  of  chancery 
in  this  state  possess  this  special  authority  as 
a  part  of  its  original,  Inherent,  equitable  Ju- 
risdiction. It  is  derived  from  the  legislature. 
Just  as  the  chancellor  of  England  derived  it 
from  the  king  by  virtue  of  his  sign  manual. 
This  court  occupies  the  same  relation,  imder 
chapter  49  of  the  Revised  Code,  to  those  per- 
sons who  are  non  compos  mentis,  as  the  rep- 
resentative of  the  people,  as  the  chancellor 
of  England  does,  to  the  same  class  of  per- 
sons within  his  Jurisdiction,  as  the  delegate 
of  the  crown.  So  that  the  proceedings  to 
inquire  into  the  alleged  insanity  of  any  per- 
son are  not  Initiated  in  this  state  by  the 
obancellor  by  means  of  a  special  irawer  not 
Included  in  the  general  powers  of  his  office, 
as  it  Is  in  England,  but  by  the  court  of  chan- 
cery Itself,  by  a  direct  legislative  grant 
Therefore,  the  court  of  chancery  assumes  Ju- 
risdiction of  alleged  lunatics,  who  have  not 
been  so  adjudged,  from  the  very  inception 
of  the  process  by  which  their  sanity  or  in- 
sanity is  finally  and  definitely  ascertained. 
This  view  of  the  matter  strengthens  rather 
than  weakens  the  position  already  taken,  for, 
as  Just  observed,  this  power  is  conferred  up- 
on the  conrt,  and  not  devolved  upon  the 
cbancellor,  in  the  nature  of  an  ex  officio  duty. 
While  this  court,  under  the  provisions  of  the 
statute  Just  referred  to,  cannot  assume  the 
permanent  and  exclusive  custody  of  a  sup- 
posed insane  person  until  he  is  so  found  by  a 
Jnry,  yet  be  is,  In  a  limited  sense,  during  the 
pendency  of  liinacy  proceedings,  its  ward, 
around  whom  it  is  bound  to  throw  the  arm 
of  protection.  For  persons  thus  situated,  if 
insane,  that  is  not  unfrequently  one  of  the 


most  critical  periods  during  the  continuance 
of  their  mental  disorder,  In  which  the  most 
unremitting  vigilance  is  necessary  for  the 
protection,  especially,  of  their  estates.  And 
if  the  court  is  powerless  to  act,  however  ap- 
parent and  imperative  the  necessity,  the  leg- 
islature would  stand  convicted  of  the  folly 
of  conferring  Jurisdiction  over  a  matter,  and 
at  the  same  time  withholding  the  means  of 
executing  the  beneficent  purpose  for  which  it 
was  given.  It  will  not  do  to  say  that  the 
presumption  of  sanity  stands  in  the  way  of 
the  exercise  of  this  humane  power,  for  it, 
like  the  presumption  of  innocence,  must 
sometimes  remain  in  abeyance,  so  far  as  it 
relates  to  the  temporary  restraint  of  personal 
liberty,— the  one,  for  the  good  of  the  person; 
the  other,  for  the  good  of  the  people,— before 
either  shall  have  been  rebutted  by  the  pro- 
duction of  satisfactory  and  competent  evi- 
dence. 

But  two  of  the  sollcitMS  for  the  respond- 
ent admit  the  existence  of  such  a  wise,  con- 
servative power,  but  they  strenuously  deny 
that  such  a  case  has  been  presented  atf  to 
provoke  or  call  It  Into  activity.  They  in- 
sist that  something  more  than  the  bare  al- 
legations of  the  petitioner,  supported  by  her 
affidavit,  is  necessary  to  Justify  the  affirma- 
tive action  of  the  court  in  respect  to  her 
prayers  and  requests,  namely,  the  produc- 
tion of  additional  and  corroborative  affi- 
davits. They  further  intimate  that  the  re- 
spondent should  liave  the  privilege  of  sub- 
mitting counter  affidavits  negativing  the  al- 
legations contained  in  the  sworn  state- 
ments of  the  petitioner.  Such  a  course  would 
necessarily  raise  an  issue  of  fact,  involving 
the  mental  capacity  of  thealle^d  lunatic, 
and  necessitate  the  decision  of  the  very 
matter  which  the  sheriff  is  commanded  to 
inquire  Into  by  the  oaths  of  12  good  and 
lawful  men.  To  weigh  testimony  submitted 
on  both  sides,  whether  it  be  much  or  little, , 
and  tlien  decide  according  to  the  i^epooder- 
ance  thereof,  would  be  assuming  the  func- 
tions of  the  Jury,  and  determining  in  advance 
the  issue  of  fact  which  the  law  has  wisely 
confided  to  their  Judgments.  The  contro- 
versy out  of  which  this  application  grows 
should  not  be  subjected  to  examination,  any 
more  than  is  necessary  to  move  the  court  to 
grant  an  order  for  a  -  writ  of  insanity,  and 
soCh  other  orders  that  look  to  the  protectlcm 
of  the  alleged  lunatic's  person  and  estate. 
Bach  party  has  a  right  to  insist  that  his  of 
her  status  before  the  Jury  shall  not  in  any 
wise  be  affected  by  any  decision  that  may  be 
made  by  this  court  In  any  Intermediate  or 
preliminary  proceeding.  A  cautionary  step 
.like  this,  intended  only  for  the  preserva- 
tion of  the  alleged  lunatic's  property,  should 
not,  In  my  opinion,  t>e  allowed  to  take  on 
the  character  of  an  adverse  proceeding,  for, 
If  it  were,  It  would  Inevitably  end  in  the 
decision  of  a  question  forbidden  by  both  the 
letter  and  spirit  of  the  law. 

Since,  then,  the  power  to  suspend  or  su- 
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persede  the  contixd  of  a  supposed  inaane 
person  over  his  property  ad  interim  is  lodged 
In  this  court,  the  next  inquiry  tliat  naturally 
arises  is,  wliat  amount  o{  ex  parte  proof  or 
authenticated  facts  Is  necessary  to'  call  it 
Into  exercise.  The  solicitors  for  the  respond- 
ent contended  ttiat  the  petition  and  afSdavits 
upon  which  the  proceedings  in  lunacy  were 
grounded  are  no  part  of  this  proceeding,  and, 
though  matters  of  record  in  this  court,  they 
could  not  be  used  In  support  thereof.  The 
latter  Is  but  an  Incident  or  outgrowth  of  the 
former,  and  therefore  has  no  independent 
origin  or  existence.  It  has  all  the  character- 
istics of  a  dependent  or  secondary  life.  If 
there  had  been  no  writ  of  Insanity,  this  ap- 
plication would  have  no  foundation,  and  the 
petitioner  would  have  no  standing  in  this 
court;  and"  any  order  that  may  be  made 
now  will  ipso  facto  determine  with  the  re- 
turn add  confirmation  of  the  Inquisition. 
The  same  result  Would  follow  in  case  the 
writ,  at  any  Intermediate  stage,  should  be 
quashed,  or  otherwise  suppressed.  If  this 
proceeding  is  only  subservient  to  and  de- 
pendent upon  the  other  proceeding,  and 
through  it  derives  its  vitality  from  the  same 
conditions,  I  can  see  no,  reason  why  the 
affidavits  upon  which  it  is  founded  cannot, 
be  used  in  aid  of  this  application.  While 
the  allegations  contained  In  those  affidavits, 
assuming  them  to  be  true,  only  prove  the 
incapacity  of  Mr.  Harris  to  govern  himself 
or  manage  his  estate,  or  a  condition  of  mind 
that  renders  him  susceptible  to  the  alleged 
overmastering  influences  which  constitute 
the  ground  of  the  petitioner's  fear  and  com- 
plaint, yet  It  Is  a  fundamaital  fact,  that 
must  appear,  by  ex  parte  proof,  as  prima 
facie  true,  before  the  petitioner  could  be 
heard  at  all  upon  this  or  a  similar  applica- 
tion. Whether  or  no  some  proof  outside  of 
the  petitioner's  affidavit  should  have  been 
made  as  to  the  extent  of  such  influence, 
and  the  exercise  or  attempted  exercise  there- 
of for  a  dishonest  and  fraudulent  purpose, 
in  order  to  obtain  the  desired  relief,  it  is 
not  necessary  for  me  now  to  decide.  "Suffi- 
cient qnto  the  day  is  the  evil  thereof."  The 
allegation  of  the  petitioner  In  regard  to  the 
wrongful  getting  of  a  part  of  the  respond- 
ent's money  is,  for  the  purposes  of  this  case, 
practically  admitted  to  be  true  by  his  ir- 
responsive and  evasive  answer  in  respect 
thereto.  It  is  alleged  in  the  petition  "that 
the  mental  and  physical  condition  of  the 
said  Oharles  Harris  is  such  as  that  he  is 
wholly  incapable  of  governing  himself  or 
managing  bis  estate;  that  he  is  in  the  ex- 
clusive control  and  lieeping  of  persons  who 
have  acquired  absolute  dominion  over  him, 
and  who  are  seeking,  through  the  influence 
they  have  acquired  over  him,  to  obtain  pos- 
session of  his  estate  and  etfects  for  their 


own.  private,  purposes,  and.  who  have  al- 
ready succeeded  in  obtaining  from  him  large 
sums  of  money,  to  the  extent  of  several 
thousand  dollars."  This  is  a  very  material 
allegation,  which  could  not  have  failed  to 
challenge  the  attention  of  the  respondent's 
solicitors;  and,  to  avoid  the  effect  of  admit- 
ting the  truth  of  any  part  thereof,  It  should 
have  bepn  explicitly  answered  by  an  express 
denial  in  every  particular,  or  by  way  of  con- 
fession and  avoidance.  The  answer  fully 
denies  every  essential  part  of  the  allegation, 
except  that  which  relates  to  the  obtaining 
from  the  respondent  large  sums  of  money 
by  the  persons  with  whom  he  is  surrounded. 
To  this  the  answer  is  wholly  silent  or  ir- 
responsive. Silence  or  evasion  as  to  a  ma- 
terial allegation  in  a  bill  or  a  petition  of  this 
kind  Is  always  construed  Into  an  admission 
of  Its  truth.  It  may  be  urged  that  the  de- 
nial of  the  respondent's  mental  incapacity 
to  govern  himself  or  manage  his  estate,  and 
of  his  being  under  the  control,  influence,  or 
dominion  of  any  person  or  persons  for  any 
purpose  whatever,  deprives  the  act  of  ob- 
taining money  from  him  of  any  wrongful 
or  Immoral  significance.  This  would  be  ^ue, 
if  his  mental  faculties  possessed  their  usual 
vigor.  He  would  then  have  a  right  to  do  as 
be  pleased  with  his  money,  without  Inter- 
ference from  any  quarter  whatever.  But  the 
affidavits,  which  are  a  part  of  this  case, 
allege  an  entirely  different  state  of  facts, 
which  must  prevail  against  the  allegations 
In  the  respondent's  answer,  where  there  is 
a  material  conffict  Now,  the  prima  facie 
Incompetence  of  the  respondent  to  govern 
himself  and  manage  bis  estate,  in  connec- 
tion with  the  fact  that  he  has  parted  with 
several  thousand  dollars  without  receiving  a 
visible  equivalent  therefor.  Justifies  this 
coiu-t  In  granting  an  order  suspending  his 
control  over  his  property  until  the  return  and 
conflrmation  of  the  inquisition  in  lunacy. 

Before  closing,  however,  I  desire  to  say 
that  the  conclusion  at  which  I  have  arrived 
cannot  in  any  way  be  construed  as  an  ex- 
pression of  a  lack  of  confidence  In  the  In- 
tegrity or  prudence  of  the  counsel  for  Mr. 
Harris  in  advising  the  execution  of  the  letter 
of  attorney  constituting  the  Equitable  Guar- 
antee &  Trust  Company  his  attorney  in  fact, 
or  'In  any  other  respect.  I  have  no  doubt 
that  they  have  been  sincere  In  all  that  they 
have  done,  and.  If  the  letter  of  attorney  were 
Irrevocable,  the  securities  would  be  perfectly 
safe  In  the  hands  of  said  company;  but  the 
recognition  of  the  power  to  make  such  an 
instrument  would  be  a  recognition  of  the 
power  to  revoke  it  at  any  time,  and  to  ex- 
ecute another,  thus  leaving  the  funds  or  se- 
curities of  the  respondent  exposed  to  the 
danger  of  loss  or  destruction  apprehended  by 
the  petitioner. 
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BBNMBTT  tH  al.  T.  HOWABD. 
(Snpreme  Court  of  Bhod«  laUmd.     Oct.  18, 
1883,) 
Appoiktmsnt  or  Adhiiiistiutor. 
The  fact  that  a  parson  is   unduly  in- 
timate with  a  distributee  of  an  estate  is  no 
ground  to  refuse  bis  appointment  as  admiois 
trator,  where  the  distributee  lias  no  other  in 
terest  in  the  estate. 

Gardner  Howard  was  appointed  adminla- 
trator  of  the  estate  of  Charles  W.  Pierce, 
deceased,  by  a  decree  of  the  probate  court  ot 
the  town  of  Foster,  and  Samuel  Bennett 
And  others  petition  for  new  trial.     Denied. 

The  objection  to  the  appointment  set  forth 
In  the  reasons  of  appeal  was,  in  substance,, 
that  the  appellee  was  not  a  suitable  person 
to  administer,  because  he  would  unjustly 
favor  one  of  the  distributees,  between  whom 
and  himself  an  improper  intimacy  existed. 

Qiarles  H.  Page  and  Franklin  P.  Owen, 
-for  appellants.    Zlba  O.  Slocnm,  for  appellee. 

PER  CURIAM.  The  record  does  not  show 
that  the  distributee  wltb  whom  it  is  alleged 
tliat  the  appdlee  is  intimate  has  any  olalm 
as  a  creditor  against  the  estate  of  the  in- 
testate, or  any  interest  in  it  other  than  as 
«  distribnte&  This  being  so,  no  reason  ap- 
peals '  which  would  enable  -  the  appellee  to 
fkvor  her  at  the  expense  of  the  other  dis- 
tributees. As  it  does  not  a^ear  that  the 
rights  of  the  appellants  would  be  in  any 
prejndiced  by  the  appolntmoit  of  the  ap- 
pellee, we  think  that  testimony  as  to  spe- 
ciflc  acts  of  adultery  between  the  appellee 
and  the  distributee  referred  to,  or  of  his  Inti- 
ntacy  with  her,  was  Irrdevant,  and  that 
the  court  below  did  not  or  in  exdading  it 
T%e  appellants'  petition  tor  a  new  trial  is 
denied  and  dismissed. 


08  R.  I.  S7« 

In  re  JAMIESON  et  al. 

(Supreme  Court  of  Rhode  Island.     Oct.  17, 

1893.) 

COXSTKDCTJOS  OT  WlLI.  — IiEOACIZS  —  ChIROB  OH 

Pboobbds  of  Lahd. 
Testator  bequeathed  |200  each  to  her 
two  diildren,  and  derised  her  real  estate  and  the 
residue  of  her  personalty  to  her  husband.  She 
left  no  personal  estate,  and  what  real  estate  she 
left  was  subject  to  a  mortgage,  which  was  fore- 
-dosed  »tter  her  death.  Hdd  that,  the  leKaciea 
not  being  charged  on  the  estate,  the  husband 
took  the  surplus  proceeds  of  the  mortgage  sale 
free  from  any  claim  by  the  legatees. 

Petition  by  William  J.  Jamleson  and  others 
for  the  constmction  of  a  wUL 

Stephen  A.  Cooke,  Jr.,  and  Louis  L.  Angell, 
for  derlsee.  Charles  H.  Page  and  Franklin 
P.  Owen,  for  legatees. 

MATTBSON,  O.  J.  This  ia  a  case  stated 
for  the  opinion  of  the  court  The  petition's 
are  Interested  in  the  construction  of  the  will 


of  Catherine  Jamleson,  late  of  ProTidenee, 
deceased.  The  will  bears  date  January  17, 
1881.  Its  material  portions  are  as  follows: 
"I  give,  devise,  and  bequeath  unto  my  two 
children,  Elizabeth  and  Mary  Jane  Ellison, 
the  sum  of  two  hundred  dollars  each.  I  give, 
devise,  and  bequeath  unto  my  husband,  Wil- 
liam J.  Jamleson,  his  heirs  and  assigns,  all 
my  real  estate,  together  wltl)  the  rest  and 
residue  of  my  personal  property,  of  every 
kind  and  nature."  The  testatrix,  at  her  de- 
cease, left  no  personal  estate  from  which  the 
legacies  given  in  the  first  clause  quoted  can 
be  paid,  but  died  seised  and  possessed  of  cer- 
tain real  estate,  subject  to  a  mortgage,  con- 
veyed to  her  prior  to  the  execution  of  her 
will.  Since  her  decease  the  mortgage  has 
been  foreclosed.  After  deducting  from  the 
proceeds  of  the  mortgaged  estate  the  amount 
due  on  the  mortgage  and  the  expenses  of 
foreolosure,  a  balance  remains  of  $389.38. 
The  legatees  claim  that  their  pecuniary  lega- 
cies should  be  paid  to  them  from  this  fund, 
while  William  J.  Jamleson,  the  devisee  of  the 
real  estate,  denies  their  right  to  any  part  of 
the  proceeds  of  the  real  estate,  and  claims 
that  he  took  it  free  from  any  Hen  or  Charge 
for  the  payment  of  such  legacies,  and  that 
such  proceeds  are  to  be  C(m8ldered  as  real 
estate,  and  not  as  personal  property  for  the 
payment  of  the  legacies.  We  are  of  the  opin- 
ion that  the  devise  of  the  real  estate  was  not 
subject  to  a  charge  for  .the  payment  of  the 
legacies.  The  will  contains  no  express  charge 
of  them  on  the  real  estate;  nor  does  It  con- 
tain language  from  which  we  can  raise  an 
Implied  charge,  as  we  might  if  the  devise 
had  been  merely  of  a  residue.  Gould  v. 
WInthrop,  S  R.  I.  319;  Lapham  v.  Clapp,  10 
R.  I.  543;  Potter  v.  Brown,  11  R.  I.  232;  Lar- 
kin  v.  Larkln,  17  R.  I.  461,  23  AtL  19.  It  Is 
evident  that  at  the  making  of  her  will,  which 
was  several  years  prior  to  her  death,  the 
testatrix  deemed  her  personal  estate  to  be 
amply  sufficient  for  the  payment  of  these  leg- 
acies, for  she  not  only  devised  all  her  real 
estate  to  her  husband,  but  added  a  gift  of 
the  rest  and  residue  of  her  personal  proper^. 
The  mortgage  on  the  real  estate  devised  hav- 
ing been  foreclosed  since  the  death  of  the 
testatrix,  the  proceeds  of  the  sale,  over  and 
above  the  amount  of  the  mortgage  and  ex- 
penses of  foreclosure,  are  to  be  treated  as 
real  estate,  and  as  the  proper^  of  the  der- 
isee,  William  J.  Jamleson. 


(U  B.  I.  a86) 
BECK  et  al.  t.  ASHKETTLB. 
(Supreme  Court  of  Rhode  Island.     Sept  27, 
1893.) 
RsosrvsRS— Pbtitioh  bt  Cbbditobs. 
On  a  petition  for  the  appointment  of  a 
recover  for  an  insolvent  debtor,  the  secured  as 
well    as   the   unsecured   indebtedness   must   be 
computed,  in  detenniniDg  whether  the  petition  Is 
filed  b.r  creditors  "holding  not  less  than  one- 
fifth  of  the  debts  in  amount,"  as  required  by 
Pub.  St  c.  237,  {  13. 
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Petition  by  Vere  W.  Beck  and  others  for 
the  appointment  of  a  recelrer  fear  William  O. 
Ajshkiettle,  an  Insolvent    Denied. 

Herbert  B.  Wood  and  William  Fitch,  for 
petitioners.  Joseph  C.  Ely  and  Herbert  Al- 
my,  for  respondent 

HATTESON,  0.  J.  This  is  a  petition  under 
Pub.  St  R.  I.  c.  237,  {  13,  for  the  appoint- 
ment of  a  receiver  of  the  estate  of  William 
O.  Ashkettle,  an  Insolvent  debtrar.  The  tes- 
timony shows  that  the  respondent's  indebted- 
ness, which  is  unseciu-ed,  amounts  to  $2,598, 
of  which  there  Is  due  to  the  petitioners  $551. 
The  residue  of  the  respondent's  indebtedness, 
which  is  unsecured,  is  a  Judgment  for  $2,047 
in  favor  of  Alexander  Orant,  who  is  also  the 
holder  of  a  note  of  the  respondent  for  $6,- 
000,  secured  by  mortgage  of  a  house  and 
lot  The  house  and  lot  cost  abont  $9,500. 
The  writ  in  the  suit  in  which  the  Judgment  in 
favor  of  Grant  was  obtained  was  served  by 
attachment  of  the  mortgaged  house  and  lot 
The  purpose  of  the  present  proceeding  is  to 
vacate  this  attachment,  to  the  end  that  the 
debtor's  property,  outside  of  the  mortgage, 
may  be  equally  distributed  among  his  cred- 
itors. The  statute*  requires,  in  order  to  main- 
tain the  petition,  that  it  shall  be  filed  by  one 
or  more  of  the  creditors  of  tiie  debtor,  hold- 
ing not  less  than  one-fifth  of  the  debts  In 
amount.  The  aggregate  of  the  debts  held  by 
the  petitioners  exceeds  one-fifth  of  the  un- 
secured indebtedness  of  the  debtor,  but  is 
mnch  less  than  one-fifth  of  his  Indebtedness, 
if  the  mortgage  note  for  $6,000  is  to  be  reck- 
oned. The  question  presented  is  whether  the 
$6,000  is  to  be  reckoned  as  a  part  of  the  re- 
spondent's indebtedness,  in  computing  the 
one-fifth  of  the  debts  necessary  to  sustain 
the  petition.  We  are  of  the  opinion  that  the 
$6,000  must  be  reckoned.  The  statute  does 
not  except  ftrom  the  creditors  entitled  to  file 
a  petition  a  creditor  whose  debt  la  secured. 
We  cannot  hold  that  the  claim  of  such  a 
creditor  Is  to  be  excluded  from  the  computa- 
tion wlthoat  legislating  Into  the  statute  an 
exception  which  it  does  not  contain.  To  the 
extent  that  a  creditor  holds  security  for  his 
claim,  It  Is  virtually  paid.  We  can  see  no 
reason  why,  to  that  extent,  he  should  be  per- 
mitted to  interfere  with  or  control  the  In- 
terests of  other  creditors,  whose  claims  are 
unsecured.  On  the  contrary,  we  think  the  In- 
terests of  Justice  and  the  policy  of  the  stat- 
ute would  be  best  subserved  If  a  creditor 
whose  claim  Is  secured  were  excluded  from 
those  entitled  to  maintain  the  petition.  But 
we  do  not  feel  warranted  by  these  considera- 
tions In  interpolating  Into  the  statute  a  pro- 
vision to  that  effect  It  follows,  as  the  $6,- 
000  is  to  be  reckoned,  and  as  the  claims  held 
by  the  petitioners  do  not  amount  to  one-fifth 
of  the  respondent's  indebtedness,  that  the  pe- 
tition must  be  denied  and  dismissed. 

•  Pub.  St  c  237,  J  13. 


SOTJTHWICK  V.  PROBATE  CXJTJBT  OF 

MH)DLETOWN. 

(Supreme  Court  of  Rhode  Island.     Nov.  14, 

1893.) 

Fbobate  of  Will  —  Pkrson   Ukhbard  ov  fok 

BevkS  YexBB— 8nPFIClE5CT  OF  NOTIOB. 

1.  Under  Pub.  Laws,  c.  298,  providing;  that 
when  notice  of  intention  to  apply  for  letters  of 
administration,  or  to  prove  the  will  of  a  person 
who  has  not  been  heard  from  for  seven  yearn, 
has  been  given,  his  will  may  be  proved,  and  let- 
ters of  administration  granted,  as  if  he  wero 
dead,  notice  of  intention  to  apply  for  letters  of 
administration  affords  sufficient  basis  for  an 
application  for  the  probate  of  the  will. 

2.  Such  notice  need  not  specify  the  time 
and  place  for  carrying  out  the  mtention. 

(Syllabas  by  the  Court) 

Appeal  from  probate  court 

The  probate  court  of  Middletown  admitted 
to  probate  an  instrument  purporting  to  be 
the  will  of  Alfred  W.  Southwtck,  deceased, 
and  Catherine  Southwick  appeals.    Affirmed. 

Patrick  J.  Oalvln  and  Charles  Acton  Ives. 
I  for  appellant  Nathan  W.  Littlefield  and 
I  William  P.  Sheffield,  Jr.,  for  appeUee. 

!  MATTESON,  O.  3.  This  is  an  appeal 
I  from  a  decree  of  the  probate  court  of  Mlddle- 
;  town,  admitting  to  probate  an  Instrument 
In  writing  purporting  to  be  the  last  will  and 
testament  of  Alfred  W.  Southwick.  The 
case  was  tried  at  the  March  term,  1893,  of 
the  supreme  coiurt  for  the  county  of  Newport. 
Evidence  was  adduced  of  the  death  of  Alfred 
W.  Southwick,  and  that  notice  had  been 
given  by  the  appellant  of  her  intention  to 
apply  for  letters  of  administration  In  ac- 
cordance with  the  provisions  of  Pub.  Laws. 
R.  I.  c.  298,  passed  April  18,  1882,  as  fol- 
lows: "Sec.  1.  Section  8  of  chapter  184  of  tlio 
Public  Statutes  Is  hereby  amended  so  as  to 
read  as  follows:  "Section  8.  Whenever  it 
shall  be  proved  to  the  satisfaction  of  the 
court  of  probate  of  any  town  that  any 
person  domiciled  in  such  town  at  the  time 
of  his  departure,  has  left  his  home  and  not 
been  heard  from  directiy  or  indirectiy  for 
the  term  of  seven  years,  and  that  a  notice 
of  Intention  to  apply  for  letters  of  admin- 
istration or  to  prove  the  last  will  and  testa- 
ment of  such  person  has  been  published  for 
three  monttis  in  each  issue  of  some  news- 
paper in  the  city  of  Providence,  and  also 
In  each  issue  of  some  newspaper  tn  the  coun- 
ty In  which  be  was  domiciled,  and  been 
posted  for  three  months  in  three  or  more 
public  places  in  said  tovra,  and  that  such 
other  notice  as  the  court  may  deem  best  has 
been  given  to  the  relations  and  heirs,  the 
last  will  and  testament  of  such  person  may 
be  proved  and  letters  of  administration  may 
be  granted  on  such  person's  estate  as  if  he 
were  dead.  The  notices  shall  contain  a  brief 
description  of  such  person,  his  age,  name  and 
such  other  characteristics  as  shall  Identify 
him,  and  no  distribution  of  bis  estate  shall 
be  made  until  three  years  after  the  admin- 
istration has  been  granted  under  the  provl- 


Digitized  by  V^OOQ IC 


B.  I.) 


SWEET  V.  WOOD. 


335 


slons  of  this  Bectlon.***  The  appellant  ob- 
jected to  the  admission  and  sufficiency  of  the 
notice,  so  given,  as  a  basis  of  a  proceeding 
for  the  probate  of  the  will,  and,  her  objection 
being  overruled,  excepted  to  the  ruling.  The 
Jury  found  that  the  instrument  was  the 
last  will  and  testament  of  Alfred  W.  South- 
wick.  The  appellant  thereupon  filed  this  mo- 
tion for  a  new  trial. 

In  support  of  the  motion  the  appellant  con- 
tends that,  as  the  notice  was  of  an  inten- 
tion to  apply  for  letters  of  administration,  n 
affords  no  basis  for  an  application  for  the 
probate  of  a  will;  and,  further,  that,  even 
if  this  be  not  so,  the  notice  was  Insufficient, 
because  it  spedfled  no  time  and  place  for 
carrying  out  that  intention.  We  do  not  think 
that  these  contentions  can  be  sustained. 
The  language  of  the  statute  Is  in  the  alt«iia- 
»ive,— that  whenever  it  shall  be  proved  to 
Che  satisfaction  of  the  court  of  probate  that 
a  notice  of  intention  to  apply  for  letters  of 
administration  or  to  prove  a  last  will  and  tes- 
tament has  been  published,  etc.,  the  last 
will  and  testament  of  the  person  may  be 
proved,  and  letters  of  administration  may  be 
granted  on  his  estate,  as  if  he  were  dead. 
Bvidently,  the  sole  pnrpose  of  the  statute 
was  to  give  publicity  to  the  fact  of  the 
intention  to  institute  proceedings  for  the  dis- 
position of  the  estate  of  a  person  who  had 
left  his  home,  and  not  been  heard  from 
for  the  period  specified  in  the  statute,  to  the 
end  that  such  person,  if  living,  might  have 
notice  of  such  intuition,  and  make  known 
the  fact  that  he  was  alive  before  the  action 
contemplated  had  been  taken.  This  purpose 
wonid  be  as  effectually  accomplished,  whether 
the  notice  be  of  an  intention  to  take  out 
letters  of  administration  or  to  apply  for  the 
probate  of  his  will,  and  therefore  it  seems 
to  ns  that  notice  in  either  form,  the  statute 
being  in  the  alternative,  is  sufficient  to  war- 
rant the  action  of  the  court  of  probate, 
whether  It  be  the  granting  of  letters  of  ad- 
ministration, or  the  probate  of  a  will.  The 
statute  does  not  require  that  the  notice  of 
Intention  should  specify  the  time  and  place 
for  canying  out  the  intention.  Its  purpose, 
for  aught  that  we  can  see,  would  be  as  well 
follUled  without  such  specification  as  with 
it  Other  statutwy  provisions  require  that, 
when  application  has  been  made  to  the  pro- 
bate court,  notice  of  the  application  shall 
be  given  of  the  time  at  which  the  court 
will  proceed  with  its  consideration.  Appel- 
lant's motion  for  a  new  trial  denied  and  dis- 
missed, with  costs. 


(U  B.  I.  3W) 

SWEET  V.  WOOD  et  al. 

(Supreme  Court  of  Rhode  Island.     Oct  18, 

1803.) 

Pabtvbbsbif— Cohtkact  —  Wnnr  withih  Scops 

OF  FiBli'S  BOBINX88  —  iHBTBVCnOH— VSKDICT— 

Wbbn  Distobbkb. 

1.  Where  horses  are  neceiaaiy  for  carrying 
•n  the  bnainess  of  a  firm  in  the  ordinary  way, 


the  hiring  of  a  horse  for  such  pnrpose  by  one  of 
the  partners  is  within  the  scope  of  the  partner^ 
ship  basiness. 

2.  In  an  action  against  a  firm  which  naed 
horses  in  carrying  on  its  business,  there  was 
eridenf;^  that  one  of  the  partners  hired  the 
horse,  and  stated  that  it  was  for  the  use  of  the 
firm.  Defendants  requested  the  court  to  charge 
that  a  partner  could  not,  without  authority  of 
the  other  member  of  the  firm,  bind  it  on  an  im- 
plied contract,  not  connected  with  its  business, 
or  for  its  l)enefit.  HM,  that  the  court  properly 
added  the  qualification  that,  if  the  partner  de- 
clared when  he  hired  the  horse  that  it  was  for 
the  benefit  of  tiie  firm,  it  would  be  responsible. 

3.  Where  there  is  evidence  to  support  the 
rerdict,  though  conflicting,  it  will  not  be  disturb- 
ed, unless  it  is  clear  that  the  jury  made  a  mis- 
take, or  were  swayed  by  passion,  partiality,  cor- 
ruption, prejudice,  or  sympathy,  so  that  their 
VOTdict  is  strongly  against  the  evidence. 

Action  by  Angell  Sweet  against  R.  S.  & 
F.  W.  Wood  to  recover  for  the  use  of  a 
horse  alleged  to  have  been  hired  of  plaintiff 
by  defendants.  There  was  a  verdict  for 
plaintiflf,  and  defendants  petition  for  a  new 
trial    Denied  and  dismissed. 

Willard  B.  Tanner  and  Edward  L.  Oannon, 
for  plaintiff.  Samuel  S.  Stone  and  Edward 
F.  Lovejoy,  for  defendants. 

MATTESON,  0.  J.  The  defendants  peti- 
tion for  a  new  trial  on  the  ground  of  erro- 
neous ridings,  and  also  because  the  verdict  Is 
against  the  evidence.  The  testimony  shows 
that  the  defendants,  as  copartners,  were  eor 
gaged  in  keeping  a  general  store  in  Burrtll- 
vllle,  and  that  they  had  occasion  to  use 
horses  in  carrying  on  their  business.  The 
plainUff  testified  that  Frank  W.  Wood,  one 
of  the  defendants,  came  to  him,  and  stated 
that  they  (the  defendants)  were  in  need  of  a 
horse,  and  would  like  to  get  his  to  use  for 
a  few  days;  that  he  consented  to  such  use; 
and  that  said  Wood  thereupon  took  the  horse 
away.  This,  however,  was  denied  by  Wood, 
who  testified  that  he  asked  the  plaintiff  for 
the  use  of  the  horse  for  one  Walden  In  his 
laundry  business,:  and  that,  with  the  plain- 
tiff's permission,  he  took  the  horse  to  Wal- 
den's  stable;  that  Walden  continued  to  use 
the  horse  for  several  months,  to  the  plain- 
tiff's knowledge;  that  the  plaintiff,  at  differ- 
ent times,  took  the  horse  from  Walden's 
stable,  and  returned  him  there  when  be  had 
done  using  him.  The  defendants  requested 
the  court  to  Instruct  the  Jury  that,  if  they 
found  that  the  hhring  of  the  horse  was  not 
necessary  for  the  carrying  on  of  the  partner- 
ship bu^ness  in  the  ordinary  way,  the  firm 
was  not  prima  facie  liable  for  the  hhing  by 
one  partner  alone.  The  request  was  refused, 
and  the  defendants  excepted. 

We  think  the  request  was  properly  refused. 
As  the  use  of  horses  was  necessary  for  car- 
rying on  the  partnership  business  in  the  ordi- 
nary way,  the  hiring  of  a  horse  for  that  pur- 
pose was  clearly  within  the  scope  of  the  part- 
nership business.  The  rule  Is  too  well  es- 
tablished to  admit  of  question  that  the  acts, 
admissions,  and  declarations  of  a  partner 
during  the  existence  of  the  partnershli*,  while 
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engaged  !n  the  transaction  of  its  business,  or 
relating  to  matters  within  Its  scope,  are  evi- 
dence against  the  Arm.  17  Amer.  &  Eng. 
Eric.  Law,  1077,  and  cases  cited  in  note  2. 
It  was  wholly  Immaterial  whether,  as  a  mat- 
ter of  fact,  the  hiring  at  a  horse  was  or 
was  not  necessary  for  carrying  on  the  busi- 
ness of  the  firm  In  the  ordinary  way;  for 
being  within  the  scope  of  the  partnership 
business,  and  therefore  within  the  authority 
of  one  partner  to  bind  the  firm,  the  firm 
would  be  bound  by  the  declaration  of  the 
partner  that  the  firm  needed  the  horse  for 
the  transaction  of  Its  business,  whatever  the 
fact  might  be. 

The  defendants  also  requested  the  court 
to  Instruct  the  jury  that  one  partner  could 
not,  without  authority  from  the  other  mem- 
ber of  the  firm,  bind  it  on  an  implied  con- 
tract, not  in  any  way  connected  with  Its 
business,  or  for  Its  benefit  The  court  gave 
the  Instructloa,  with  the  goalificatlon  that. 
If  the  partner  declared  when  he  hired  the 
horse  that  It  was  for  the  benefit  of  tlie  part- 
ner^ip.  It  would  be  responsible.  To  this 
qualification  the  defendants  excepted.  We 
think  the  instruction  requested.  In  view  of 
the  testimony,  was  erroneous,  and  that  the 
qualification  of  It  was  correct.  The  request 
vraa  erroneous,  In  that  it  assumed,  contrary 
to  the  evidence,  that  the  hiring  by  one  part- 
ner was  unauthorized  by  the  other.  It  was 
not  Tmauthorlzed  by  the  other,  because,  as 
we  have  seen,  it  was  within  the  scope  of 
the  partnership  business,  and  one  partner  Is 
the  agent  of  his  copartner  in  all  matters 
within  the  scope  of  the  partnership  business. 
As  such  agent,  his  dedarations  are  sufficient 
to  bind  his  copartner,  whether  in  accord- 
ance with  the  fact  or  not 

The  verdict  is  supported  by  the  testimony 
of  the  plaintiff.  Though  this  testimony  is 
denied  by  that  of  the  defendant  Frank  W. 
Wood,  and  though  there  are  circumstances 
which  may  or  may  not,  according  to  the 
Tiew  taken  of  them,  tend  to  corroborate  the 
testimony  of  the  latter.  It  is  the  province  of 
the  Jury  to  judge  of  the  credibility  of  the 
testimony,  and  to  determine  its  weight  Un- 
less it  is  dear  that  they  have  made  a  mis- 
take, or  have  been  swayed  by  passion,  par- 
tiality, corruption,  prejudice,  or  sympathy, 
so  that  their  verdict  is  strongly  against  the 
evidence,  the  intervention  of  the  court  is 
unwarranted.  Defendants'  petition  for  a 
aew  trial  is  denied  and  dismissed. 


NEWPORT  WATERWORKS  v.  SISSON 
:  -  et  al. 

"  (Supreme  Court  of  Rhode  Island.     Nov.  22, 

1893.) 
BkjciTABi.E  Conversion— Contract  to  Sell  Land 

— RlOHTg   of  DbVISCEB. 

After  the  execution  of  a  contract  for  the 
arfkle  of  land  the  vendee  iB  the  equitable  owner, 
and  the  interest  of  the  vendor  is  converted  into 
personalty;    and  hence,  on  his  death,  the  pur- 


chase price  heionga  to  his  residuary  legatees, 
and  not  to  the  persons  to  whom  he  has  specifical- 
ly devised  the  land,  though  they  will  be  com- 
pelled to  execute  a  deed  to  the  vendee. 

Bill  by  the  Newport  Waterworks  against 
Elbert  A.  SIsson  and  others  for  specific  per 
formance.    Decree  for  complainant 

-William  P.  Sh^dd,  for  complainant 

STINESS,  J.  This  is  a  bill  for  the  specific 
perf(»Tnance  of  a  contract  for  the  sale  of 
land  made  by  EMward  SIsson,  late  of  Ports- 
mouth, deceased.  Shortly  after  making  the 
contract,  Edward  Sisson  died,  leaving  a  will, 
In  which  he  devised  the  land  In  question  to- 
his  son,  Elbert  A.  SIsson,  for  life,  and  upon 
his  death  in  fee  to  the  children  and  issue 
of  sold  Elbert  After  other  gifts  and  de- 
vlses,.he  gave  the  residue  of  his  estate  equal- 
ly to  said  Elbert  and  his  widow,  Mary  6. 
Sisson.  Elb^t  Siseon  has  two  minor  chil- 
dren living,  who,  with  the  widow  and  son 
named  above,  are  respondents  to  the  bill. 
The  questions  are  whether  there  has  been  an 
equitable  conversion  into  personalty  of  sO' 
much  of  the  real  estate  thus  devised  as  is 
embraced  in  the  agreement  so  as  to  pass 
the  purchase  money  to  the  residuary  legatees, 
and  who  are  the  parties  to  convey  titte.  We 
think  it  is  dear  that  there  has  been  a  con- 
version. The  wiU  speaks  from  the  death  of 
the  testator.  At  his  death  he  had  sold  the 
estate  In  question,  and,  although  a  deed  bad 
not  been  given,  the  vendee  was  the  equitable 
owner  in  case  of  an  exercise  of  its  option  to 
purchase  under  the  contract. .  When  the  title 
U  given.  It  relates  back  to  the  date  of  the 
contract  the  vendor  and  bis  heirs  or  devisees 
holding  the  legal  titie  meanwhile  as  trustees 
for  the  purchaser.  This  result  rests  upon 
the  familiar  principle  that  equity  regards 
that  as  done  which  is  agreed  to  be  done;  or, 
as  stated  in  King  v.  King,  13  R.  I.  501,  "In 
equity,  property  will  be  treated  as  being  al- 
ready what  it  was  intended  to  become."^ 
Siter's  Appeal,  26  Pa.  St  178;  Haughwout  v. 
Murphy,  22  N.  J.  Eq.  531;  Hawley  v.  James, 
5  Paige,  318.  See,  also,  Story,  Eq.  Jur.  (12th 
Ed.)  §§  789,  790,  1212;  1  Pom.  Eq.  Jur.  (2d 
Ed.)  I  368,  and  cases  dted.  The  contract 
evidences  the  fact  that  the  testator  Intended, 
if  the  complainant  should  so  choose,  to  dis- 
pose of  his  land,  and  to  receive  the  pur- 
chase money.  He  must  therefore  equally 
have  intended  that  his  will  should  not  op- 
erate upon  the  land,  with  its  remainder  in 
fee  to  these  grandchildren,  but  upon  the  pur- 
chase money  only,  as  a  part  of  his  residuary 
estate.  Thus  it  is  said  in  Kerr  v.  Day,  li 
Pa.  St  112:  "It  is  settled  that  an  estate 
under  contract  of  sale  is  regarded  as  con- 
verted into' personalty  froin  the  time  of  the 
contract  notwithstanding  an  election  to  com- 
plete the  purchase  rests  entirely  with  the 
purchaser;  and,  if  the  seUer  die  before  thfc 
election  be  exercised,  the  purchase  money, 
when  paid,  will  go  to  his  executors  as  as- 
sets."   To  the  Mnie  effect  is  Farrar  7.  Win-. 
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tierton,  6  Beav.  1,  where  a  testatrix  made  a 
will,  devised  real  estate,  and  afto-wards  sold 
It,  but  the  purchase  was  not  completed  until 
after  her  death.  It  was  held  that  the  pur- 
chase money  belonged  to  the  personal  rep- 
resentatlTea,  and  not  to  the  devisees  of  the 
testatrix,  notwltlistandlng  her  lien  on  the 
estate  for  the  purchase  money,  and  notwith- 
standing a  statute  (1  Vict  c.  26,  {  23)  "that 
no  conveyance  or  other  act  made  or  done 
subsequently  to  the  execution  of  a  will  of 
or  relating  to  any  real  or  personal  estate 
tliereln  comprised,  except  an  act  by  which 
such  will  shall  be  revoked  as  aforesaid,  shall 
prevent'  the  operatim  of  the  will  with  re- 
spect to  isuch  estate  or  interest  in  such  real 
<H-  paw>nal  estate  as  the  testator  shall  have 
power  to  dispose  of  by  will  at  the  time  of 
his  death."  '  The  point  of  the  decision  is  that 
she  could  not  devise  the  real  estate  at  the 
time  of  her  deatb,  because  she  was  no  longer 
the  equitable  owner  thereof.  But,  in  ttie 
case  Off  a  contract  to  s^  land,  the  legal  title 
remains  in  the  vendor  until  the  contract  is 
executed,  nils  title  may  descend  to  heirs  or 
be  devised,  and,  if  the  vendor  dies  befMe 
the  title  passes,  a  bill  for  specific  perform- 
ance wHl  lie  against  the  heir  or  devisee. 
Moore  v.  Burrows,  84  Barb.  173;  Judd  t. 
Mosler,  30  Iowa,  428;  Watson  v.  Mahan, 
20  Ind.  228;  Newton  y.  Swazey,  8  N.  EL  9; 
8  Pom.  Bq.  Jur.  i  1281;  2  Warv.  Vend.  p. 
743.  In  the  present  case,  therefore,  upon 
payment  of  the  purchase  money  to  the  ex- 
ecutors, the  devisees  under  the  fourth  clause 
of  the  will  may  be  required  to  conveiy  the 
legal  title  to  the  complainant,  and  the  money 
so  received  will  pass  to  the  residuaiy  legatees 
tmd«r  tbe  sixth  Clause  of  the  will.  A  master 
may  be  appointed  to  make  coovesrance  for 
the  Infant  respondents. 


(18  R.  L  »« 

PECKHAM  v.ASHHimST. 
(Supreme  Court  of  Rhode  Island.    Oct.  9. 180S.) 

RSAIrEsTATB  BrOEEBB— COKMIBSIORS. 

1.  A  broker,  employed  to  sell  land,  who, 
after  obtaining  an  offer,  which  is  declined, 
again  resumes  negotiations  with  the  purchaser 
on  the  basis  of  haa  offer,  by  direction  of  the 
principal,  is  the  effective  agent  in  bringing 
about  a  sale  afterwards  made,  and  is  entitled 
'to  his  commissions,  thongh  the  negottationB 
were  concluded  through  another  person,  to 
whom  the  principal  paid  the  commission. 

2.  The  fact  that  the  broker  reported  to  his 
principal  that  an  offer  of  $16,000  for  the  land 
had  been  made,  instead  of  (15,000,  does  not  af- 
fect his  right  to  a  commission,  wliere,  as  a  re- 
sult of  his  negotiation,  a  sale  for  the  smaller 
sum  was  made. 

Assumpsit  by  B.  Truman  Peckhnm  against 
Elizabeth  K.  Ashhurst  for  services'  as  a 
broker  in  the  sale  of  real  estate.  There  was 
a.  verdict  in  plalntifF's  favor,  and  defendant 
petitions  for  a  new  trial.    Denied. 

Charles  B.  Gk>rman  and  Patrick  J.  Oalvln, 
for  plaintiff.     William  P.  Sheffield,'  for  de- 


PER  CURIAM.  The  court  is  of  the  opin- 
ion that  there  is  sufficient  evidence  to  sup- 
Itort  the  verdict.  It  appears  from  the  tes- 
timony of  the  plaintlft,  which,  in  view  of 
the  verdict,  for  the  puriwse  of  the  present 
proceeding,  is  to  be  regarded  as  true,  that, 
during  the  summer  of  1888,  he,  as  broker, 
carried  on  negotiations  between  the  defend- 
ant and  a  Mr.  Bancroft  in  relation  to  the 
sale  by  the  former  to  the  latter  of  a  parcel 
of  real  estate;  that  these  negotiations  finally 
terminated  In  an  offer  by  Bancroft  of  $16,- 
000  for  the  land,  which  was  declined  by  the 
defendant;  that  subsequently,  on  or  about 
October  3,  1888,  the  defendant  sent  for  the 
plaintiff,  and  Informed  him  that  she  had 
concluded  to  take  the  $16,000  for  the  land; 
that  thereupon  the  plaintiff  called  on  Ban- 
croft, and  told  him-  that  the  defendant  Iiad 
decided  to  let  him  have  the  land  t<a  that 
sum;  that  Bancroft  was  then  about  to  re- 
move from  Newport  to  Washington,  and  said 
to  the  plaintiff  that  he  was  not  prepared  to 
talk  about  real  estate  at  that  time,  but  would 
write  him  when  he  got  to  Washington.  The 
case  also  shows  that  Bancroft,  after  his  re- 
moval to  Washington,  wrote  to  one  John 
Feckbam,  Instead  of  the  plaintiff,  through 
whom  the  negotiations  between  Bancroft 
and  the  defendant  were  continued,  with  the 
result  that  on  October  16,  1888,  an  agreement 
for  the  sale  of  the  land  was  consummated. 
Assuming  the  facts  to  be  as  stated,  it  is 
evident  that  the  plaintiff  must  be  regarded 
as  the  effective  agent  in  bringing  about  the 
sale.  He  It  was  who  communicated  to  the 
purchaser,  at  the  Instance  of  the  defendant, 
her  desire  to  reopen  the  negotiations;  and 
though  Bancroft,  for  some  reason  which 
does  not  appear,  chose  to  continue  the  nego- 
tiations through  some  other  person  than  the 
plaintiff,  and  the  defendant  saw  &t  to  treat 
with  that  other  person  instead  of  the  plain- 
tiff, tl>e  fact  still  remains  that  the  plaintiff 
was  the  iikstniment  through  whom  the  re- 
sumption of  negotiations  which  ended  In  the 
sale  was  brought  about  In  the  absence  of 
a  special  contract,  the  production  of  a  pur- 
chaser able  and  wUllng  to  purchase  on  terms 
satisfactory  to  the  seller  entitles  a  broker 
to  his  commission.  The  earlier  negotiations 
between  Bancroft  and  the  defendant  had 
been  carried  on  by  the  plaintiff.  Though 
these  had  terminated  without  a  sale,  yet,  on 
the  resumption  of  them,  and  especially  when 
the  defendant  had  recognized  the  plaintiff's 
agency  as  continuing  by  employing  him  as 
the  medium  for  reopening  them,  his  right 
to  bis  commission  on  consummation  of  the 
agreement  for  s  sale  became  complete.  The 
defendant  was  not  at  liberty  to  avail  hers^ 
dt  the  plaintiff's  services,  and  then  decline 
to  pay  his  commission.  Had  the  negotiations 
been  continued  by  Bancroft  after  the  plaln- 
,tiff  had  notified  him  of  the  defendant's  de- 
sire to  r.eopen  them  directly  with  the  defend- 
ant, ,and  the  sale .  consummated  between 
-them,  instead  of  through  the  instrumentality 
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of  another  person,  the  plaintiff  would  never- 
theless hare  been  entitled  to  his  commission. 
Murray  t.  Currle,  7  Car.  &  P.  584;  ChUton 
▼.  Butler,  1  E>.  D.  Smith,  150;  Morgan  y. 
Mason,  4  E.  D.  Smith,  636;  Sttllman  v. 
Mitchell,  2  Rob.  (N.  Y.)  523;  McClave  v. 
Paine,  49  N.  Y.  661;  Jones  v.  Adler,  34  Md. 
440;  Hanna  v.  Collins,  69  Iowa,  51,  28  N.  W. 
431;  Edw.  Brok.  &  F.  §{  HI,  112.  The  fact 
that  the  defendant  concluded  the  negotia- 
tions with  the  purchaser  through  another 
person,  to  whom  she  bas  paid  a  commission, 
Instead  of  making  the  sale  herself,  does  not 
take  away  the  plaintiff's  right  to  his  commis- 
sion. The  fact  that  there  was  a  mi^uider- 
standlng  between  the  plaintiff  and  Bancroft 
as  to  the  amount  of  the  tatter's  offen  for  the 
land— the  plaintiff  reporting  it  to  the  defend- 
ant as  $16,000,  while  Bancroft  alleges  It  was 
bat  $15,000— appears  to  us  Immaterial.  The 
minds  of  the  seller  and  purchaser  met  In 
the  agreement  for  a  sale  of  the  land  for  the 
latter  sum  as  the  result  of  a  renewal  of  the 
negotiations.  As  already  stated,  it  Is  the 
production  of  a  purchaser  able  and  willing 
to  purchase,  and  the  consummation  of  the 
agreement  for  a  sale  on  terms  satisfactory 
to  the  seller,  which  give  the  right  to  the 
commission  on  the  price  obtained.  Defend- 
ant's petition  for  a  new  trial  denied,  and 
dismissed,  with  costs. 


08  R.  I.  707) 

BILIilOTT  ▼.  NEWPORT  ST.  BY.  CO. 

(Supreme  Court  of  Rhode  Island.    Nor.  8, 

1883.) 

CARBIEKS— INJDRT  TO  PaBSBII&BBS— CONTBIBUTO- 

RT  Neouoence— QuBsnoH  voB  Jdbt. 
In  an  action  agamst  an  electric  street- 
railway  company  for  personal  injuries,  plaintiff's 
eyidence  showed  that  he  was  riding  on  the  foot- 
board of  the  motor  car;  that,  in  reaching  into 
his  pocliet  for  change,  he  was  knoclced  from 
the  car  by  contact  with  a  trolley  pole,  and  was 
run  over  by  the  trailer;  that  the  distance  from 
the  footboard  to  the  trc^iey  pole  was  only  ten 
and  a  half  inches;  that  he  had  passed  «frht 
poles  safely,  but  did  not  know  of  the  proximity 
of  the  poles,  as  his  back  was  tnmea  towards 
them,  and  as  he  had  never  before  ridden  over 
the  line.  BM,  that  it  was  a  qnestlon  for  the 
Jury  whether  plaintiff  was  guilty  of  contribu- 
tory negligence. 

Actitm  by  William  Elliott  against  the  New- 
port Street-Rallway  Company  for  personal 
injuries.  Verdict  directed  for  defendant 
Plaintiff  petitions  for  a  new  trlaL   Granted. 

Patrick  J.  GalTln  and  Charles  Acton  Ives, 
for  plaintiff.  Darius  Baker,  Dayid  S.  Baker, 
Jr.,  and  William  C.  Baker,  for  defendant 

MATTESON,  O.  J.  This  is  an  action  of 
tret^ass  on  the  case  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  sus- 
tained by  defendant's  negligence.  The  case 
was  tried  at  the  March  term  of  the  supreme 
court  for  Newp<^  county.  Whm  the  testi- 
m<ny  on  the  part  of  the  plaintiff  had  beoi 
submitted  to  the  Jury,  the  court  directed 


a  verdict  for  the  defendant  The  plaintiff 
thereupcm  excepted  to  the  direction,  and  filed 
this  petition  for  a  new  trial. 

The  testimony  shows  that  the  plaintiff  was 
injured  September  1,  1892,  while  riding  on 
one  of  the  defendant's  electric  cars  in  New- 
port The  facts  attending  the  Injury  were 
these:  The  plaintiff  boarded  the  car  a  few 
minutes  past  8  o'clock  in  the  evening,  at 
the  foot  of  Touro  street,  on  Spring  street, 
with  the  Intention  of  riding  to  Morton  ParlK, 
In  the  southern  part  of  the  dty.  The  car 
was  an  open  one,  with  seats  running  cross- 
wise, end  with  steps  or  footboards  on  each 
side  lengthwise  <rf  the  car.  This  car  bad  in 
tow  another  car.  All  the  seats  in  both  cars, 
and  also  the  platforms,  were  filled  with  pas- 
sengers, and  passengers  were  standing  on 
the  footboards.  The  plaintiff  took  a  position 
on  the  footboard  of  the  first  car,  on  the  left 
hand  or  easterly  side  of  the  car  as  It  was 
going  south,  between  the'sec(Mid  and  third 
seats  from  the  rear  end  of  the  car,  standing 
with  his  face  turned  towards  the  opposite 
side  of  the  car,  and  holding  onto  the  two 
stanchions  supporting  the  roof  of  the  car 
on  either  side  of  him.  Instead  of  standing 
on  the  footboard,  the  plaintiff  might  have 
stood,  if  he  had  seen  fit  betweoi  the  seats 
inside  of  the  car.  ShOTtly  after  the  car  had 
started,  while  the  plaintiff  was  reaching  for 
his  money  to  pay  his  fare,  he  was  thrown 
from  the  car  by  coming  in  contact  with  a 
trolley  pole,  fell  to  the  ground,  and  was  run 
over  by  the  wheels  of  the  car  In  tow.  No 
objection  was  made  by  the  conductor  to  the 
>>laJntlff'8  standing  on  the  footboard,  nor 
was  he  warned  that  there  was  any  danger 
in  doing  so.  Between  Touro  and  Franklin 
streets  the  defendant's  tradL  ran  dose  to  the 
curbstone  (m  the  easto-ly  side  of  Spring 
street.  The  cars  were  propelled  by  the  trol- 
ley system.  Between  Touro  and  Franklin 
streets  the  poles  supporting  the  t«^ey  wire 
were  located  on  the  edge  of  the  curbstone, 
BO  that  the  distance  from  the  rail  to  the  in- 
ner side  of  the  pole  varied  from  26  to  28 
inches.  The  distance  between  the  Inside  of 
the  poles  and  the  outer  edge  of  the  footboard 
of  a  passing  car  varied  from  10  to  12  inches; 
the  distance  in  the  case  of  the  pole  by  which 
it  is  alleged  the  plaintiff  was  struck  being 
10^  Inches.  The  plaintiff  did  not  know  of 
the  location  of  the  pole  at  the  point  where  he 
was  Injured.  He  did  not  notice  any  poles 
from  the  time  he  got  onto  the  car  nntil  he 
was  struck  and  could  not  iMtve  seen  them. 
In  the  position  hi  which  he  stood,  because 
they  were  behind  him.  He  had  never  ridden 
over  that  part  of  the  defendant's  road  prior 
to  the  accident  and  was  familiar  with  the 
street  only  as  he  had  occasionally  driven 
through  It  From  the  point  where  the  plain- 
tiff got  onto  the  car,  to  the  point  where  he 
was  thrown  off,  the  car  had  passed  dght 
poles,  that  by  which  the  plaintiff  was  struck 
being  the  ninth. 

The  question  raised  by  the  plaintHTs  ex- 
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ceptlon  la  whether,  on  these  fkcts,  the  conrt 
■wna  Justified  in  directing  a  verdict  for  the 
defendant.  To  hare  warranted  the  direction 
It  mnst  have  clearly  appeared, — so  clearly 
that  the  court  conid  say  as  a  matter  of  law, 
—either  that  the  defendant  was  not  negli- 
gent, or  that  the  plaintiff  was  gnllty' of  neg- 
ligence which  contributed  to  the  accident 
We  do  not  think  that  either  of  these  proposi- 
tions was  sufficiently  clear  to  warrant  the 
conrt  In  taking  the  case  from  the  jury,  and 
directing  a  vradict  for  the  defendant  Com- 
mon carriers  of  passengers  are  required  to 
do  aU  that  human  care,  vigilance,  and  fore- 
sight reasonably  can.  In  view  of  the  char' 
acter  and  mode  of  oonv^ance  adopted,  to 
prevent  accident  to  passengers.  Tuller  v. 
Talbot  23  lU.  357;  Mel«  v.  Railroad  Co., 
64  Pa.  St  225;  RaUway  Co.  v.  mggs,  88 
Kan.  875, 16  Pac.  667;  RaUroad  Co.  v.  Derby, 
14  How.  468,  486.  It  is  a  matter  of  com- 
mon knowledge  that  railway  companies  dally 
undertake  to  carry,  as  did  the  defendant  on 
the  occasion  in  question,  passengers  greatly 
in  excess  of  the  seating  capacity  of  uieir 
cars;  that  they  stop  their  cars  and  take  on 
iwssengers  so  long  as  there  Is  standing  room 
on  platforms  or  footboards,  and  collect  fares 
from  those  on  platforms  or  footboards  as 
well  as  from  those  within  the  cars.  Ought 
not  the  def^idant  in  view  of  the  rule  pre- 
scribing the  duty  of  carriers  of  passengers, 
to  have  fcn-eseen  the  possible  danger  to 
which  passengers  on  the  footboards  of  its 
cars  might  be  exposed  by  a  slight  turn  of 
the  body  sidewlse,  or  by  a  slight  Inclination 
of  It  backward,  in  consequence  of  the  prox- 
imity of  Its  track  to  its  troUey  pole  at  the 
point  where  the  l>lalntlfl  wpa  injured?  We 
think  so.  Railway  Co.  v.  Williams,  140  ID. 
275,  29  N.  B.  672;  Railway  Co.  v.  Hlggs,  38 
Kan.  876,  16  Pac.  667;  Gray  v.  Railroad 
Co.,  (Sup.)  15  N.  T.  Supp.  927;  Lehr  v.  Rail- 
road Co.,  118  N.  T.  S56,  23  N.  E.  889. 

But  the  question  which  has  been  chiefly 
argued  Is  whether,  on  the  facts  recited,  it 
snfflciently  appeared  that  the  plaintiff  was 
guilty  of  contributory  negligence  to  justify 
tke  direction  of  the  court  The  defendant 
concedes  that  It  is  not  negligence  in  se  for  a 
passenger  to  ride  on  the  footboard  of  an  open 
car,  but  contends  that,  as  the  outside  of  a  car 
is  obviously  more  dangerous  than  the  inside, 
It  Is  Incumbent  on  any  one  who  rides  there 
to  exercise  care  commensurate  with  the  dan- 
ger. This  proposition  Is  doubtless  correct 
But  we  do  not  assent  to  the  defendant's  far- 
ther contention  that  If  the  passenger  Is  in- 
jured while  riding  on  the  footboard,  it  is 
prima  facie  his  own  fault  Undoubtedly,  by 
the  law  of  this  state,  the  burden  is  on  him 
who  snes  tor  an  injury  to  show  that  he  was 
in  the  exercise  of  due  care,  and  the  question 
whether  he  was  in  the  exercise  of  due  care 
Is  to  be  considered  with  reference  to  the  fact 
that  he  was  riding  in  a  dangerous  situation. 


But  the  question  of  contributory  negligence 
is  generally  for  the  jury,  the  exceptions  be- 
ing where  the  facts  are  not  controverted,  or 
It  clearly  appears  what  course  a  person  of 
ordinary  prudence  would  pursue,  or  where 
the  standard  of  duty  is  fixed,  or  the  negli- 
gence is  dearly  defined  and  palpable.  Clarke 
V.  Lighting  Co.,  16  R.  1.  463,  465,  17  AU.  59; 
Chaffee  v.  Railroad  Co.,  17  R.  I.  658,  663, 
24  AtL  141.  A  passenger  who  rides  on  the 
footboard  of  a  car  necessarily  takes  on  him- 
self the  duty  of  looking  out  for  and  protect- 
ing himself  against  the  usual  and  obvious 
perils  of  riding  there, — such,  for  instance,  as 
injury  from  passing  vehicles,  or  by  being 
thrown  off  by  the  swaying  or  jolting  of  the 
car;  assuming,  of  course,  proper  manage- 
ment of  the  car,  and  proper  construction  and 
condition  of  the  road.  We  do  not  think, 
however,  that  the  dang^  of  being  hit  by  a 
trolley  pole  is  such  a  peril  as  a  passenger 
whom  the  railway  company  has  undertaken 
to  carry  on  the  footboard  of  Its  car  is  bound 
to  anticipate  and  be  on  the  lookout  for,  un- 
less. Indeed,  it  appears  that  the  passenger 
had  knowledge  of  the  dose  proximity  of  the 
track  to  the  trolley  pole.  He  has  a  right  to 
assume  that  the  railway  company  has  per- 
formed its  duty  in  so  constructing  its  road 
that  its  passengers,  even  on  the  footboards 
of  its  cars,  riding  there  by  Its  permission, 
shall  not  be  exposed  to  injury  by  the  unsafe 
construction  of  its  road.  Railway  Co.  v. 
Lee,  50  N.  J.  Law,  435,  439, 14  Atl.  883.  The 
testimony  does  not  show  that  the  plaintiff 
knew  of  the  close  proximity  of  the  defend- 
ant's track  to  its  trolley  poles.  Moreover, 
the  accident  occurred  In  the  evening,  when, 
on  account  of  the  darkness,  the  danger  of 
being  struck  by  the  pole  would  not  be  so 
apparent  as  in  the  daytime.  Nor  does  the 
testimony  show  that  the  posture  of  the  plain- 
tiff on  the  footboard  was  an  unusual  one, 
or  any  movement  of  his  which  would  natu- 
rally expose  him  to  danger.  The  defendant's 
counsel  argues  that  it  is  a  necessary  Infer- 
ence from  the  fact  that  he  was  struck  that 
he  was  leaning  backward  at  a  considerable 
angle.  The  plaintiff's  testimony  was  that 
he  was  In  the  act  of  taking  his  fare  out  of 
his  pocket.  The  defendant's  counsel,  in  ar- 
gument, stated  that  the  plaintiff  illustrated 
his  testimony  by  raising  his  arm  as  though 
to  take  his  money  out  of  his  vest  pocket.  If 
this  be  so,  the  plaintiff's  elbow,  as  he  stood 
with  his  back  to  the  trolley  poles,  would  nat- 
urally project  several  inches  beyond  the  line 
of  his  body,  and  a  slight  inclination  would 
suffice  to  bring  It  into  contact  with  a  pole  on- 
ly ten  and  a  half  inches  from  the  edge  of 
the  footboard.  The  fact  that  the  plaintiff  had 
already  safely  passed  eight  poles  gives  proba- 
bility to  the  theory  that  the  accident  was 
due  to  the  lifting  of  his  arm  in  the  manner 
stated.  Plaintiff's  petition  for  a  new  trial 
granted. 
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DRAPER  ▼.  MONROE. 
(Supreme  Court  of  Rhode  Island.    Not.  1, 1893.) 
Dees — Debckiption  —  Adveksb  Possessjojj— Bur- 

riGiBNCT  OF  Evidence  —Color  o»  Title— New 

Tbial. 

1.  The  owner  of  lots  on  O.  street,  which  was 
platted  as  adjoining  lot  90.  but  which  was  ac- 
tually laid  out  and  opened  50  feet  west  of  such 
lot,  deeded  such  lot  to  D.  by  number,  but  added 
to  the  description  a  clause  to  the  effect  that  the 
street  was  ue  west  side  thereof.  D.  deeded 
the  land  fronting  on  the  street,  50  feet  deep, 
and  bounded  on  the  east  by  his  land,  to  defend- 
ant, and  subsequently  deeded  lot  90  to  plaiotifl. 
Held,  that  the  deed  to  D.  covered  lot  90  and 
the  strip,  50  feet  wide,  between  such  lot  and 
the  street,  and  that  the  deed  to  defendant  cov- 
«red  such  strip,  but  no  part  of  lot  90. 

2.  In  ejectment  by  plaintiff  for  lot  90  un- 
der his  deed  from  D.,  defendant  testified  that 
he  supposed  his  deed  from  D.  covered  lot  00, 
and  that  he  fenced  and  planted  such  lot,  but 
did  not  testify  that  he  had  ever  claimed  title 
to  the  lot  to  the  knowledge  of  D.  or  his  grantee, 
(plaintiff.)  or  had  done  any  act  which  would 
charge  them  with  knowledge  of  such  claim,  or 
would  be  inconsistent  with  permissive  occupa- 
tion. Hdd,  that  the  trial  court  properly  found 
that  defendant  had  failed  to  show  that  his  oc- 
cupancy of  the  lot  amounted  to  a  disseisin  of 
D.,  which  would  bar  plaintiff's  action. 

8.  Defendant  was  not  entitled  to  a  new  trial 
for  mistake  in  not  introducing  in  evidence  his 
deed  from  D.  under  which  he  claimed  title  to 
lot  90,  since  the  deed,  on  inspection,  would  not 
show  title  In  him,  and  its  introduction  could 
not  change  the  finding. 

Trespass  and  ejectment  by  Lucy  A,  Drap- 
«  against  Henry  H.  Monroe.  Defendant  pe- 
titions for  a  new  trlaL     Denied. 

Richard  B.  Comstock  and  Ratbbone  Oard- 
ner,  for  plainti£F.  Nathan  W.  Littlefleld  and 
Walter  R.  Stlness,  for  defendant 

STINESS,  J.  The  defendant  asks  for  a 
new  trial  upon  the*  ground  of  mistake  in  sup- 
posing that  a  deed,  under  which  he  claims 
title  to  the  estate  in  question,  had  been  put 
In  evidence  at  the  trial,  when  in  fact  it  had 
not  The  deed  being  now  produced  for  our 
own  inspection,  we  are  of  opinion  that  'the 
petition  should  be  denied,  for  the  reason  that 
the  deed  could  not  have  affected  the  decision 
of  the  case.  The  action  was  trespass  and 
ejectment  The  plaintiff  put  In  deeds  which 
made  out  her  claim  of  title,  and  called  the 
defendant  as  a  witness,  to  show  his  occupa- 
tion of  the  land,  who  testified  that  he  bought 
the  lot  in  question,  fenced  and  planted  it, 
and  had  been  in  possession  of  it  since  1866 
or  1867.  Other  testimony  on  the  part  of  the 
plaintiff  was  to  the  effect  that  the  defendant 
had  only  been  in  possession  of  a  small  por- 
tion of  the  lot,  covered  by  a  henhouse,  since 
some  time  between  1870  and  1880.  The  de- 
fendant's testimony  showed  only  that  he  sup- 
posed he  had  bought  the  lot  of  the  plaintiff's 
predecessor  in  title  in  1866.  This  was  a  mis- 
take. It  arose  in  this  way:  The  lots  were 
a  part  of  a  plat  of  land  whereon  Ocean 
street  was  marked  out  as  adjoining  the  plain- 
tiff's lot.  Ocean  street  as  actually  laid  out 
opened,  and  used,  was  50  feet  west  of  the 


platted  locati(»L  The  owner  of  the  plat  So- 
slah  King,  B(M  69  lots  on  the  plat  Includiog 
lots  on  both  sides  of  Ocean  street  to  Edward 
R.  MitcbeU  in  1S45.  Mitch^  then  sold  three 
lots  by  plat  numbets,  adding  to  the  descrip- 
tion the  words,  "Ocean  street  being  on  the 
west  side  thereof."  Two  of  these  lots— one 
on  Summer  street,  and  the  other  on  Winter 
street— were  deeded  to  Ludan  Draper  in 
1852,  who  in  1806  sold  to  the  defendant  a 
lot  bounding  southerly  on  Summer  (now  Col- 
fax) street  60  feet;  westerly  on  Ocean  street 
75  feet;  north^ly  by  other  land  of  the  gran- 
tor, 50  feet;  and  easterly  by  other  land  of 
the  grantor,  75  feet  No  reference  was  made 
to  the  plat,  other  than  that  it  was  a  portion 
of  the  land  conveyed  to  the  grantor  by  a 
deed  in  which  .the  plat  was  referred  to.  As 
the  only  lot  according  to  numbers  on  the 
plat,  which  Draper  owned  on  Summer  street 
was  lot  80,  the  defendant  claims  that  he 
bought  that  lot;  but  this  cannot  be  the  ef- 
fect of  the  deed.  Mitchell,  so  far  as  appears, 
owning  the  land  on  both  sides  of  Ocean 
street  sold  not  only  lot  90,  but  all  the  Inter- 
vening  land  to  Ocean  street,  f  ch:,  unless  some- 
thing appears  to  qualify  such  a  description, 
the  boundary  on  a  street  will  be  deemed  to 
be  the  street  as  opened  and  actually  used. 
Aldrlch  v.  BllUngs,  14  B.  I.  233.  PracUcally, 
Mitchell  added  the  land  in  the  street  as 
shown  on  the  plat  to  lot  90,  up  to  tiie  line 
of  Ocean  street  as  opened  and  used.  All  that 
land,  assuming  that  Mitchell  had  the  right 
to  convey  it  came  to  Draper,  who  then  sold 
the  strip  of  50  feet  firom  Ocean  street  to  the 
defendant  Draper's  deed  to  the  defendant 
does  not  purport  to  convey  lot  90,  but  its 
terms  expressly  exclude  it  and  bound  the  de- 
fendant's lot  easterly  on  Drapo-'s  laud.  The 
defendant  therefore  has  no  record  title  to  the 
lot 

There  is  no  plea  of  adverse  possession  in 
this  case;  but  the  defendant  claims  that  by 
reason  of  bis  occupation  of  lot  90,  Draper 
nas  disseised,  and  so  could  not  afterwards 
give  a  title  to  his  grantee.  The  question, 
then,  is  whether  the  evidence,  aided  by  the 
deed,  would  show  a  disseisin  to  bar  the 
plaintiff's  action.  We  think  not  The  ques- 
tion before  us  is  not  the  effect  of  a  holding 
for  20  years,  but  simply  the  question  of  a 
disseisin.  It  la  essential  to  a  disseisin  that 
there  should  be  an  entry  with  the  intention 
to  usurp  the  possession,  and  oust  the  true 
owner  of  his  freehold.  As  Kent  says: 
"There  was  a  distinction  between  disposses- 
sion and  disseisin,  for  disseisin  was  a  wrong 
to  the  freehold,  and  made  in  defiance  and 
contempt  of  the  true  owner;  it  was  an  open, 
exclusive,  adverse  entry  and  expulsion, — 
whereas  dispossession  might  be  by  right  or 
by  wrong;  and  it  was  necessary  to  look  at 
the  intention  in  order  to  determine  the  char- 
acter of  the  act"  4  Kent  Comm.  *482.  The 
mere  fact  of  occupation  of  a  vacant  lot  with- 
out anything  to  show  that  such  occupation 
was,  or  was  intended  to  be,  adverse,  is  not 
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8uffi(4ent  to  create  a  disselBin.  Jndge  Story 
said,  in  Rlcard  t.  Williams,  7  Wheat  59: 
"The  law  will  never  construe  a  poasesslon 
tortious  unless  from  necessity;  on  the  other 
band,  it  will  consider  every  possession  law- 
ful, the  commencement  and  continuance  of 
which  is  not  proved  to  be  wrongful;  and 
this,  upon  the  plain  principle  that  every  man 
shall  be  presumed  to  act  in  obedience  to  his 
duty  until  the  contrary  appears.  When, 
therefore,  a  naked  possession  is  In  proof) 
unaccompanied  by  evidence  as  to  its  orlgiB, 
It  will  be  deemed  lawful  and  coextensive 
with  the  right  set  up." '  So,  also,  in  Doe  v. 
Thompson,  5  Cow.  371,  it  was  said:  "Dis- 
seisin is  an  estate  gained  by  wrong  and  in- 
jury; and  therein  it  differs  from  disposses- 
sion, which  may  be  by  right  or  wrong.  The 
defendant  was  bound  to  show  this  tortious 
seisin  affirmatively,"  The  defendant  in  the 
present  case  testified  that  be  supposed  he 
boTiKht  lot  90,  and  had  fenced  and  planted 
it,  although  the  plaintiff  testified  that  there 
was  nothing  on  the  lot  except  a  henhouse, 
until  after  Mr.  Draper  died.  It  did  not  ax>- 
peor  when  the  defendant's  supposition  that 
tie  bought  this  lot  arose;  but,  however  it 
may  be,  he  did  not  testify  that  he  had  ever 
claimed  the  title  to  the  lot  to  the  knowl- 
edge of  Draper  or  his  grantees,  or  had  done 
any  act  which  would  charge  them  with 
knowledge  of  such  claim,  or  which  would  be 
inconsistent  with  a  permissive  occupatioD. 
The  lot  was  vacant,  and  it  is  a  significant 
fact  that  the  defendant  did  not  build  his 
bouse  upon  it,  but  built  it  on  the  land  cov- 
ered by  the  description  in  his  deed  under  the 
construction  we  have  given  t»  it,  and  upon 
the  very  land  marked  on  the  plat  as  Ocean 
street  Accordingly,  upon  the  principle 
above  stated,  the  court  found  upon  the  ques- 
tion of  fact  that  there  was  not  sufficient  evi- 
dence of  an  adverse  possession.  For  aught 
ttiat  appeared,  the  defendant's  occupation 
might  have  been  with  permission  of  the 
platntiirs  predecessors  in  title  Instead  of  be- 
ing adverse  to  them.  The  production  of  the 
deed  could  not  have  changed  this  finding  of 
flict  It  would  not  have  shown  title  in  the 
defendant  nor  anything  more  than  a  mis- 
take in  supposing  that  he  bought  the  lot 
in  question;  a  mistake  which,  so  far  as 
Appears,  may  not  have  arisen  at  the  time 
of  the  purchase,  which  had  been  confined 
to  his  own  mind,  and  which  had  not 
developed  into  any  such  claim  of  right 
or  intention  to  usurp  the  title,  as  would 
amount  to  a  disseisin.  The  doctrine  of 
dls9eisin  Is -not  one  now  to  be  extended. 
Under  the  feudal  system,  of.  which  this  Is  a 
relic,  when  title  to  land  was  not.  evidenced 
by  recorded  deeds,  and  the  occupant  ren- 
dered the  service  due,  and  was  recognized 
toy  the  Iwd  of  the  manor  as  one  of  the  pares 
curiae,  possession  carried  a  presumption  of 
tight  to  which  it  is  not  entitled  under  a. reg- 
istry system.  Possession  quo  animo  has 
'.herefore  come  to  be  the  test  of  a  disseisin, 


and  to  wwk  an  ouster  of  lawful  title  this 
should  appear  by  strict  proof.  As  this  did 
not  appear  from  the  evidence  in  this  case, 
and  would  not  be  made  apparent  by  the  in- 
troduction of  a  deed  of  other  land,  which  Is 
the  only  mistake  alleged  as  a  ground  for  a 
new  trial,  we  think  the  petition  for  a  new 
trial  should  be  denied. 


(18  R.  I.  389) 

In  re  >  AN  HORXB  et  al. 

(Supreme  Court  of  Bhode  Island.     Oct  26, 

1883.) 

Tkcsts— Halb  bt  Tbcstbbs— Power  or  Lboisla- 

TUHE  TO  AuTHOBizB— Title  op  Fdbchabbb — Rb- 

INVBSTMEXT  Or  PROCEEDS. 

1.  Testator  devised  his  house  to  a  church 
for  a  parsonage,  providing  that  if  the  church 
suffered  the  premises  to  go  to  decay,  bo  as  not 
to  be  fit  for  the  minister's  family  to  live  in,  for 
one  year,  the  town  should  talte  possession,  and 
dispose  of  them  for  the  benefit  of  its  poor. 
Held,  that  such  corporation,  with  the  concur- 
rence of  the  town  authorities,  when  authorised 
by  an  act  of  the  general  aasembiy,  could  con- 
vey such  property  for  the  purpose  of  invest- 
ing the  proceeds  in  a  house  lot  better  situated 
for  a  parsonage,  and  that  the  purchaser  foould 
not  take  it  charged  with  the  equity  of  seeing 
that  such  proceeds  were  invested,  and  that  the 
title  to  such  lot  was  talsen  for  the  same  pur- 
poses and  held  under  the  same  trusts  as  the 
properly  sold,  as  provided  by  such  act 

2.  The  act  of  the  general  assembly  author- 
izing such  church  to  sell  and  convey  by  good 
and  sufficient  deed  the  devised  premises,  and  in- 
vest the  proceeds  in  a  house  lot  more  eligibly 
situated  for  a  parsonage,  to  be  held  by  the 
church  for  the  same  purposes  and  under  the 
same  trusts  and  conditions '  as  the  devised  es- 
tate, was  a  valid  exercise  of  legislative  power. 

3.  The  church,  in  ordw  to  retain  its  estate 
In  the  lot  purchased,  must  proceed,  within  one 
year  from  the  purchase,  to  build  a  suitable  par- 
sonage, since  a  neglect  so  to  do  would  be  tan- 
tamount to  allowing  the  devised  premises  to  go 
to  decay,  so  as  not  to  be  fit  for  the  minister's 
family  to  live  therein  for  a  year. 

Petition  by  Mahlon  Van  Horne  and  others 
tor  an  opinion  of  the  supreme  court  under 
Pub.  St  c.  192,  {  23. 

MATTBSON,  O.  J.  This  to  a  petition  for 
au  opinion.  The  case  stated  is  as  follows: 
The  Second  Baptist  Church  and  Society  in 
Newport  has  entered  into  a  contract  in  writ- 
ing with  Uohlon  Van  Horne  to  sell  and  con- 
vey to  him,  by  a  good  and  sufficient  deed  to 
vest  in  him  a  good  and  dear  title,  free  from 
all  Incumbrances,  a  certain  parcel  of  land, 
with  the  dwelling  house  and  other  buildings 
and  Improvements  thereon,  situated  In  New- 
port and  particularly  described  In  the  peti- 
tion. Van  Home  by  the  same  agreem^it 
binds  himself  to  purchase  the  property,  pro- 
vided the  vendor  can  make  a  good  and  dear 
title  to  it  Both  parties  are  ready  to  carry 
out  the  agreement,  but  the  purchaser  has 
doubts  as  to  the  validity  of  the  title.  The 
facts  on  which  the  validity  of  the  title  de- 
pends are  these: 

Constant  Taber,  formerly  of  Newport,  de- 
ceased, died  seised  of  the  estate.  His  last 
will  and  testament  dated  November  19,  1819, 
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whlcb,  wltii  a  codldl  thereto,  was  duly  ad- 
mitted to  probate,  contains  a  clause  as  fol- 
lows: "Item.  After  the  decease  of  my  wife, 
I  give,  devise,  and  bequeath  unto  the  above- 
named  church  and  society  the  mansion  house 
wherein  I  now  live,  together  with  the  lot  and 
all  the  buildings  thereon  standing,  and  the 
privileges  and  appiu-tenances  therennto  be- 
longing or  In  any  wise  appertaining,  for  a 
parsonage  house;  and  I  direct  that  the  corpo- 
ration of  said  society  keep  the  said  house  and 
premises  In  good,  tenantable  repair,  suitable 
for  the  minister  whom  they  shall  appoint  and 
set  over  them,  and  his  family,  to  live  in.  The 
occupying  of  said  house  shall  be  considered 
to  be  to  the  said  minister,  free  and  clear  from 
all  Incumbrances  whatever,  besides  the  six 
hundred  dollars,  as  his  salary,  which  the 
said  corporation  or  society  is  to  make  up 
without  any  deduction  whatever.  But  In 
case  that  the  said  church  or  society  shall 
suffer  said  premises  so  to  go  to  decay,  as  not 
to  be  fit  for  their  minister  and  family  to  live 
In,  for  one  year,  then  and  in  that  case  my 
win  Is  that  the  town  council  of  the  town  of 
Newfort  take  possession  of  said  house,  lot, 
and  buildings  thereon,  and  dispose  of  the 
same.  In  such  a  way  and  manner  as  they 
may  think  proper,  for  the  support  and  com- 
fort of  the  poor  of  said  town  of  Newport" 
The  Second  Baptist  Church  and  Society  de- 
rives Its  title  under  this  devise.  The  wife 
of  the  testator  died  before  him,  and  on  his 
decease  the  Second  Baptist  Church  and  So- 
ciety entered  into  possession  of  the  property, 
and  has  since  kept  the  dwelling  house  and 
premises  in  good,  tenantable  repah:.  Of  late 
years,  however,  the  minister  of  the  church 
has  not  resided  there,  on  account  of  the  re- 
moteness of  Its  rituatlon  and  the  change 
which  has  taken  place  in  its  surroundings; 
but  the  church  and  society  have  let  the  prop- 
erty from  time  to  time,  and  applied  the  rents 
for  the  benefit  of  the  minister,  in  accordance 
with  the  trust  The  church  and  society, 
wishing  to  buy  a  lot  and  to  erect  a  new  par- 
sonage nearer  to  its  church,  and  more  eligi- 
bly located,  applied  to  the  general  assembly, 
by  petition,  for  leave  to  sell  the  land  devised 
to  it  as  stated;  and  the  dty  council  of  New- 
port, (the  town  of  Newport  having  been  In- 
corporated as  the  city  of  Newport,)  by  a  reso- 
lution passed  March  26,  1887,  concurred  in' 
(he  prayer  of  this  petition,  with  the  proviso 
''that  the  proceeds  of  sale  be  invested  in  an- 
other estate  for  a  parsonage,  to  be  held  for 
the  same  purpose  and  on  the  same  trusts  and 
the  same  conditions  as  those  which  relate  to, 
aftect  and  limit  the  estate  sold."  The  gener- 
al assembly,  at  its  January  session,  1892, 
passed  an  act  as  follows: 
"An  act  authorizing  the  Second  Baptist 
Church  and  Society  in  Newport  to  sell 
certain  real  estate  in  Newport. 

"It  Is  enacted  by  the  general  assembly  as 
follows: 

"Section  1.  The  Second  Baptist  Church  and 
Society  in  Newport  Is,  with  the  concurrence 


of  the  board  of  aldermen  of  the  dUy  of  New- 
port, fully  authorized  and  empowered  to 
make  sale  of  and  to  convey  by  good  and  suffi- 
cient deed  the  estate  given  and  devised  to 
the  said  society  by  Constant  Taber  in  his 
last  wiU  and  testament,  situate  on  the  south 
aide  of  John  street  In  said  city  of  Newport, 
for  a  parsonage,  and  with  the  like  concur- 
rence of  the  said  board  of  aldermen,  to  in- 
vest the  proceeds  of  the  said  sale  in  a  house 
lot  more  eligibly  situated  for  a  parsonage 
for  the  said  church  and  society,  to  be  held 
by  said  church  and  society  for  the  same  pur- 
pose and  upon  the  same  trusts  and  conditions 
which  they  held  the  estate  hereby  authorized 
to  be  sold. 

"Sec.  Z  This  act  shall  take  effect  upon  Its 
passage." 

The  question  submitted  Is  whether  the 
Second  Baptist  Church  and  Society  can,. with 
the  concurrence  ot  the  board  of  aldermen, 
convey  a  good  title  to  the  property  to  a  pur- 
chaser, free  and  dear  from  all  trusts.  It 
maintains  that  It  can,  while  Van  Horne  In- 
sists that  a  purchaser  would  take  the  prop- 
erty charged  with  the  equity  of  seeing  that  the 
purchase  money  is  invested  In  a  house  lot  more 
eUglbly  situated  for  a  parsonage  for  the  said 
church  and  society,  and  also  that  the  title 
to  such  lot  Is  taken  for  the  same  puri>ose, 
and  held  on  the  same  trusts  and  conditions, 
as  the  estate  sold  Is  held  under  the  will  of 
Constant  Taber;  and,  farther,  that  inasmuch 
as  the  limitation  in  the  will  by  which  the 
town  council  of  Newport  Is  authorized  to 
take  possession  of  and  dispose  of  the  proper- 
ty was  in  case  that  the  said  church  or  so- 
ciety and  corpcH-atlon  shall  snfTer  the  prem- 
ises so  to  go  to  decay  as  not  to  be  fit  for  their 
minister  and  his  family  to  live  In  for  the 
space  of  one  year,  that  the  general  assembly 
cannot .  change  the  trusts  in  the  will  so  as 
to  apply  the  same  to  a  house  lot;  and,  fur- 
ther, that  as  the  prlndpal  purpose  and  trust 
disclosed  la  the  will  was  to  keep  the  mansion 
house  in  tenantable  repair,  suitable  for  the 
minister  and  his  family  to  live  in,  the  gm- 
eral  assembly  could  not  authorize  a  sale,  and 
alter  the  provisions  of  the  trust,  to  apply  it 
to  a  house  lot,  even  if  there  was  a  building 
purchased  with  the  lot,  suitable  for  a  parson- 
age for  the  minister  of  the  churdi  and  so- 
dety. 

The  first  question  thus  made  Is  whether  or 
not  a  purchase  would  take  the  title  subject 
to  the  equities  sn^^ested.  We  think  the 
question  must  be  answered  In  the  negative. 
The  act  provides  that  the  sale  and  convey- 
ance, and  the  reinvestment  of  the  proceeds, 
shall  be  with  the  concurrence  of  the  board  of 
aldermen,  the  successor  of  the  town  coundl. 
The  Second  Baptist  Church  and  Sodety  and 
the  board  of  aldermen,  as  trustees,  represent 
all  persons  Interested  In  the  trusts.  The  gen- 
eral assembly  very  properly  left  the  protec- 
tion of  the  Interest  of  their  respective  cestuls 
to  the  trustees.  The  effect  of  the  act,  as- 
suming It  to  have  been  a  valid  exaxdse  of 
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leglalatlTe  power.  In  case  of  a  aale  In  ac- 
cordance wltb  Ita  terms,  then,  Is  to  divest  the 
land  sold  of  all  trusts,  and  consequently  to 
ab8(dye  the  purchaser  from  all  obligation 
with  reforence  to  the  reinTestment  of  the 
proceeds;  such  reinvestment  being  left  en- 
tirely to  the  Second  Baptist  Church,  with 
the  concnrrence  of  the  board  of  aldermen. 
This  brings  us  to  the  question,  was  the  act 
a  valid  exercise  of  legislative  power?  We 
think  It  was.  The  primary  object  which  the 
testator  had  in  view  in  the  devise  of  his  man- 
sion house  and  lot  to  the  diurch  and  society 
was  to  provide  a  suitable  abode  for  the  min- 
ister who  might  for  the  time  being  be  settled 
ow  the  church.  He  did  not  foresee  that 
with  the  lapse  of  time,  and  the  changes  inci- 
dent to  human  affairs,  the  property  migh 
cease  to  be  useful  tor  the  purpose  intended, 
and  therefore  he  did  not  insert  in  his  will  a 
power  to  the  church  and  society  to  sell  and 
convey  the  property  so  held  In  trust,  and  to 
reinvest  the  proceeds  In  another  boose  and 
lot,  better  adapted  to  the  use  of  the  trost. 
In  this  state  of  facts,  the  trustee,  with  the 
concnirence  of  the  city  conndl  of  Newport, 
has  lnv<Aed  the  auth(^ty  of  the  general  as- 
sembly for  a  sale,  which  It  Is  not  unreason- 
able to  suppose  the  testator  would  have  pro- 
vided for,  if  he  had  ahticipated  that  the 
necessity  would  arise.  The  legislative  action 
deprives  no  one  of  his  property,  but  merely 
divests  the  trusts  affecting  one  parcel  of  land, 
and  transfvs  them  to  another  parcel,  better 
adapted  to  the  purpose  of  the  primary  trust; 
and  this  with  the  concurrence  of  the  trustee 
of  the  secondary  trust  which  will  arise  in 
case  of  the  determination  of  the  estate  of 
the  primary  trustee  under  the  limitation  In 
the  devise.  Similar  legislative  action  in  the 
case  of  lands  of  infants,  insane  persons,  per- 
sons non  compotes  mentis,  and  others,  who 
for  some  reason  have  been  unable  to  act  for 
themselves,  has  frequently  been  taken  and 
sustained.  Such  action  Is  held  to  be  legisla- 
tive rather  than  Judicial,  and  not  being  pro- 
hibited by  the  constitution,  and  having  been 
long  exercised  by  the  legislature,  Is  regarded 
as  within  Its  constitutional  competence.  Tay- 
lor T.  Place,  4  R.  I.  324,  882-334;  Thurston 
▼.  Thurston,  6  B.  L  296,  802;  layman.  Peti- 
tioner, 11  R.  L  157;  Sohier  v.  Hospital,  8 
Onsh.  483,  4S7;  Clarke  v.  Hayes,  9  Gray, 
426;  Soblo^  v.  Trinity  Church,  109  Mass.  1; 
Leggett  V.  Hunter,  19  N.  Y.  445;  Williamson 
V.  Berry,  8  How.  495,  637.  In  Sohier  v.  Trin- 
ity Church,  supra,  it  was  held  that  when- 
evw  dmrch  property  Is  held  in  trust  for  the 
general  purposes  of  a  religious  society  and 
cannot  otherwise  be  conveyed,  the  legislature 
has  constitutional  power  to  authorise  the 
trustees  to  conv«*t  their  real  estate  Into  per- 
sonalty. In  order  that  the  avails  may  be  re- 
Invested,  or  otherwise  appropriated  to  the 
purposes  of  the  trust 
Again,  this  court  is  authorised  by  Pub.  81 


R.  I.  c.  178,  t  7,  whenever  the  sale  or  con- 
veyance of  any  trust  estate  stiall  become 
necessary  or  expedient,  in  its  discretion,  up- 
on a  suit  in  equity,  to  decree  such  sale  and 
conveyance,  and  the  Investment,  reinvest- 
ment, and  application  of  the  proceeds  there- 
of, upon  such  security,  and  in  such  manner 
as  shall  best  effect  the  objects  of  the  trust, 
and  be  most  safe  and  beneficial  for  nil  In- 
terested therein.  This  power  has  frequently 
been  exercised  by  the  court.  As  such  a  pow- 
er is  not  Inherent  in  the  Jurisdiction  of  the 
court,  not  being  of  a  Judicial  nature.  It  is 
difficult  to  see  how,  unless  the  general  as- 
sembly itself  possesses  the  power,  it  could 
confer  It  on  the  court.  As  the  general  as- 
sembly bad  power  to  authorize  the  sale  as 
stated,  and  as  the  effect  of  that  sale  will  be 
to  divest  the  land  sold  of  all  trusts  affecting 
it,  and  therefore  to  absolve  the  purchaser 
from  the  duty  of  seeing  to  the  reinvestment 
of  the  proceeds,  we  do  not  see  that  he  is 
concerned  with  the  questions  whether  such 
proceeds  can  properly  be  reinvested  in  an- 
other house  and  lot,  or  in  another  lot  merely, 
or  whether,  the  action  of  the  general  assem- 
bly authorizing  the  reinvestment  in  another 
lot,  more  eligibly  situated  for  a  parsonage. 
Instead  of  another  house  and  lot,  is  such  a 
change  In  the  trusts  of  the  will  as  the  general 
assembly  could  not  make.  As,  however,  the 
questions  have  been  raised,  it  may  not  be 
amiss  for  us  to  give  our  opinion  In  relation 
to  the  matter.  The  primary  object  of  the 
trust,  as  we  have  seen,  is  to  provide  a  suita- 
ble abode  for  the  minister  who  for  the  time 
being  may  be  settled  over  the  church.  Tht* 
act  of  the  legislature  has  provided  for  a  re- 
Investment  of  the  proceeds  of  the  sale  In  a 
house  lot  more  eligibly  located  for  a  parson- 
age, to  be  held  on  the  same  trusts  and  con- 
ditions as  that  authorized  to  be  sold.  The 
trustee,  therefore.  In  order  to  retain  its  es- 
tate In  the  lot  purchased,  must  proceed  to 
bnlld,  within  a  year  from  the  purchase,  a 
parsonage  suitable  for  its  minister  and  his 
family  to  live  in;  otherwise,  its  estate  In  thf 
lot  will  be  liable  to  be  determined  by  the  lim- 
itation in  the  devise.  The  purpose  of  the 
trust  being  to  provide  a  suitable  abode  fo^ 
the  minister  and  his  family,  a  neglect  to 
build  such  a  parsonage  within  the  period 
limited  would  be  tantamount,  in  contempla- 
tion of  the  trust,  to  allowing  the  mansion 
house  originally  devised  "to  go  to  decay, 
so  as  not  to  be  fit  for  thdr  minister  and  fam- 
ily to  live  in,"  for  the  same  period,  since  the 
minister  and  his  family  could  not  live  on 
the  lot  till  the  erection  of  the  parsonage.  We 
are  of  the  opinion  that  the  Second  Baptist 
Church  and  Society  in  Newport  can,  under 
the  authority  of  said  act  of  the  general  as- 
aemUy,  and  with  the  concurrence  of  the 
board  of  aldermen  of  said  dty,  as  provided 
in  said  act,  make  a  good  title  to  the  land 
in  question,  free  from  all  trusts. 
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VAILIi  ▼.  TOWN  COUNCIL  OF  NBW 
SnaOREHAH. 

(Supreme  Court  of  Rhode  Island.     Not.  14, 
1S03.) 

Appbal  Bosd— Amesdmest. 

1.  Pub.  St.  c.  64,  §  11,  which  requires  one 
appealing  from  the  decision  of  a  committee  or 
town  conncil  in  laying  out  a  highway  "to  cpve 
bond  to  the  town  to  prosecute  his  appeal,"  is 
not  complied  with  by  giving  a  bond  to  the  town 
council. 

2.  On  appeal  from  a  decision  of  a  town 
council  laying  out  a  highway,  a  bond  running  to 
the  town  council  Instead  of  to  tlie  town,  as  rC' 
quired  by  Pub.  St.  c.  64,  i  11,  is  defective  in 
substance,  in  that  it  is  given  to  the  wrong 
party,  and  hence  is  not  amendable  either  under 
the  statute  of  Jeofails,  or  under  the  judiciary 
act,  (chapt,er  15,  f  4,}  permitting  amendments 
in  defects  or  want  of  form. 

3.  After  the  expiration  of  the  time  limited 
by  Pub.  St.  a  64,  S  11,  for  filing  a  bond  on  ap- 
peal from  the  decision  of  the  town  council  m 
laying  out  a  highway,  the  court  of  common 
pleas  cannot  permit  the  appellant  to  file  a  new 
bond  nunc  pro  tnnc  to  take  the  place  of  one 
radically  defectiTe,  filed  within  the  proper  time. 

Exceptions  to  court  of  common  pleas,  New- 
port county. 

Exceptions  by  Abby  B.  Taill  to  the  dis- 
missal by  the  court  of  common  pleas  of  an 
appeal  taken  by  ber  from  a  decision  of  the 
town  coujicll  of  New  Sboreham  In  laying  out 
a  highway.    Overruled. 

William  P.  Sheffield  and  William  P.  Shef- 
field, Jr.,  for  appellant  P^rancis  B.  Peckham 
and  Christopher  E.  CbampUn,  for  appellee. 

TILLINGHAST,  J.  The  facts  set  out  In 
the  bill  of  exceptions  are  as  follows,  tIz.: 
Abby  E.  VaiU,  through  whose  land  a  high- 
way was  laid  out  by  the  town  council  of 
New  Sborebam  In  1892,  being  aggrieved  by 
the  action  of  said  town  council  in  the  prem- 
ises, desired  to  appeal  therefrom  to  the  court 
of  common  pleaa  then  next  to  be  holden  at 
Newport,  at  the  May  term  thereof,  1883; 
She  filed  an  appeal  bond  for  this  purpose, 
which  ran  to  the  "town  council  of  the  town 
of  New  Shoreham,"  and  thereupon  carried 
her  case  to  said  court  of  common  pleas, 
^here,  on  motion  of  appellee,  It  was  dis- 
missed for  want  of  a  sufficient  bond.  Pre- 
vious to  said  dismissal  the  appellant  moved 
the  court  for  leave  to  amend  said  bond  so 
that  It  should  mn  to  the  town  of  New  Shore- 
bam,  instead  of  the  town  council  thereof, 
which,  motion  was  overruled,  on  the  ground 
that  the  court  bad  no  power  to  allow  such 
an  amendment  to  be  made.  The  said  ap- 
pellant also  moved  for  leave  to  file  a  new 
bond  bearing  the  same  date  as  that  of  the 
one  In  question,  running  to  said  town  of- 
New  Shoreham,  to  be  taken  nunc  pro  tunc, 
which  motion  was  also  overruled  on  the 
same  ground;  to  all  of  which  said  rulings 
the  appellant  duly  excepted,  and  now  brings 
her  case  to  this  court  to  test  the  correctness 
of  said  rulings. 

The  first  question  which  arises  therefrom 


is  aa  to  tbe  sufficiency  of  said  appeal  bond. 
Pnb.  St  R.  L  c.  64,  I  11,  provides  that  "if 
any  person,  through  whose  land  a  highway 
or  driftway  Is  laid,  shall  be  aggrieved  by  the^ 
doings  of  the  committee  or  town  council, 
be,  his  heir  or  devisee  may  appeal  to  the- 
next  court  of  common  pleas  to  be  holden  for 
tbe  county  in  which  such  highway  or  drift- 
way Is  located,  giving  bond  to  the  town  t* 
prosecute  his  appeal,  and  producing  an  at- 
tested copy  of  the  whole  proceedings  to  such. 
court,  and  filing  his  reasons  of  appeal  with 
the  clerk  of  the  court  ten  ddys  before  the 
sitting  thereof."  It  Is  dear  that  the  giving 
of  the  bond  In  question  was  not  a  compli- 
ance with  the  requirement  of  the  statute, 
and  hence,  the  bond  being  essential  to  tb» 
effectiveness  of  tbe  appeal,  the  case  was. 
properly  dismissed,  unless  the  court  had 
power  to  either  allow  tbe  bond  to  be  amend- 
ed as  suggested,  or  else  tQ  permit  a  new 
bond  to  be  filed  nunc  pro  tunc,  as  off««d  by- 
appellant  And  first,  then,  had  tbe  coort 
below  any  power  to  permit  the  bond  In  ques- 
tion to  be  amended?  Or,  to  state  the  ques- 
tion difTereutly,  was  said  bond  amendable  in 
the  manner  suggested?  We  think  not;  for 
the  appeal  provided  for,  being  a  purely  stat- 
utory proceeding,  must  be  taken  in  the  man- 
ner provided  by  the  statute,  or  else  tlte  court 
obtains  no  jurisdiction,  and  the  proceeding 
is  a  milUty.  See  Santom  v.  Ballard,  133^ 
Mass.  464;  Henderson  v.  Benson,  141  Mass. 
218;  Moore  V.  Ellis,  18  Mich.  77;  DoweU  v. 
Caruthers,  26  Kan.  720;  CUipp  ▼.  Freeman, 
17  E.  I.  384,  22  Atl.  1022;  Kenyon  v.  'Pro- 
bate  court  17  R.  L  652,  24  Aa  148.  The- 
bond  required  by  tbe  statute  Is  a  bond  to  tbe 
town,  while  that  which  was  given  was  to 
the  town  council.  It  was  not  therefore,  de- 
fective in  form  merely,  but  In  substance,  in 
that  It  was  given  to  another  party  than  the- 
one  prescribed  by  the  statute,  which  was- 
practically  the  same  as  giving  no  bond*  at 
aU;  and  to.  have  allowed  such  a  bond  to  be- 
amended,  as  requested,  would  have  been 
equivalent  to  allowing  tbe  filing  of  a  new 
and  different  bond  from  tbe  one  which 
was  filed.  This  court  has  uniformly  given  a 
liberal  construction  to  our  statute  of  jeofails 
by  permitting  any  Imperfection,  defect  or 
want  of  form  in  the  pleadings  and  process 
to  be  amended  whenever  It  could  properly 
be  done,  to  the  end  that  the  real  question  or 
questions  In  controversy  might  be  deter- 
mined, and  Justice  administered,  (EUis  v. 
Appleby,  4  R.  I.  462,  468;  Mathews  v.  Mor- 
rison, 13  R.  I.  809;  Hawkins  v.  McNeal,  16 
R.  I.  386,  17  Atl  172;  Hudson  v.  Flshel.  17 
R.  L  69,  20  Atl. '100;  Eaton  v.  Case,  17  R.  L 
429,  22  Ad.  943;)  a  practice  of  which  we  all 
approve.  But  it  goes  without  saying  that 
in  order  to  enable  the  court  to  exercise  tbe 
laxge  discretionary  powers  conferred  upon  it 
by  said  statute,  there  must  be  something  be- 
fore it  upoA  Whlcb  to  graft  an  amendment 
In  tbe  case  at  bar  there  was  really  no  bond 
to  amend,  and  hence  no  amendment  could  be- 
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made  thereto.  In  Thayer  t.  Fairell,  11  B.  I. 
305,  Dnrfee,  a  J.,  In  constrains  the  statute 
relating  to  amendmentR,  said!  "The  jpower  la 
large,  but  not  nnllmlted.  It  antborlzes  the 
amendment  of  defects,  not  the  subsUtution 
of  a  new  action."  But  the  appellant  con- 
tends that,  eyen  if  the  statute  of.  Jeofails 
aboye  referred  to  is  insnffldent  to  enable  the  • 
court  to  allow  the  amendment  proposed,  sec- 
tion 4  of  chapter  16  of  the  Judiciary  act  is 
broad  enough  for  that  purpose.  Said  sec- 
tion is  as  follows:  "All  pleadings  which  con- 
tain the  essential  averments,  according  to 
the  rules  of  the  common  law  or  the  practice 
of  this  state,  shall  be  held  good,  notwith- 
standing the  omission  of  Immaterial  matter 
or  prescribed  forms;  and  the  court  may  at 
any  time  permit  ^ther  of  the  parties  ,to 
amend  any  defect  in  the  process  or  plead- 
ings, with  or  without  terms,  in  the  discretion 
of  the  court,  or  in  pursuance  of  general 
rules."  We  fall  to  see  that  this  statute  en- 
larges the  power  conferred  ui>on  the  court 
by  the  former  provision. 

Had  the  court  below  power  to  permit 
the  appelant  to  file  a  b<»d  nunc  pro  tunc, 
as  offered?  We  think  not  The  filing  of  the 
bond  at  the  time  and  in  the  manner  pre- 
scribed by  the  statute  above  recited  is  the 
basis  of  .the  jurisdiction  of  the  appellate 
court,  and  hence,  imless  the  record  shows 
that  the  bond  has  been  thus  filed,  the  court 
l8  powerless,  except  to  dismiss  the  proceed- 
ing. Blliott,  App.  Froc.  {  874,  and  cases 
dted;  Turner  y.  Qulnn,  92  N.a  501.  And 
to  allow  a  new  bond  to  be  filed  would  be  to 
permit  an  appeal  to  be  talcen  at  a  time  and 
in  a  manner  not  provided  for  by  the  statute. 
We  do  not  think  the  cases  cited  by  amaael 
for  the  appelant  go  to  the  extent  of  holding 
that  where  a  statute  expressly  provides  that 
the  bond  shall  be  given  to  a  designated  party, 
and  where,  as  matter  of  law,  the  giving  of 
the  bond  is  essential  to  the  Jurisdiction  of 
the  appellate  court,  that  court  has  power,  in 
the  absence  of  express  authority  or  of  some 
practice  peculiar  to  the  Jurisdiction  to  that 
effect,  to  allow  a  bond  given  to  another  party 
to  be  so  amended  as  to  make  it  conform  to 
the  statute.  We  will  briefly  consider  the 
cases  cited  in  support  of  the  appellant's  mo- 
tion. Wiser  V.  Blachly,  1  Johns.  Ch.  607, 
was  a  bill  in  equity  against  a  guardian  and 
the  surety  on  his  bond,  charging  waste  and 
insolvency,  and  praying  for  an  account  The 
bond  given  by  the  surety  was  taken  In  the 
name  of  the  people  instead  of  the  name  of 
the  infant,  as  prescribed  by  the  statute. 
The  chancellor  held  that  it  was  within  the 
ordinary  Jurisdiction  of  that  court  to  correct 
such  mlstike  by  holding  the  party  according 
to  his  original  Intention,  and  to  consider  the 
bond  as  taken  to  the  infant  That  was  a 
very  different  case  from  the  one  before  us, 
and  particularly  In  that  it  was  one  where 
the  surety  was  seeking  to  take  advantage  of 
a  mistake  in  his  own  bond,  given  for  the 
benefit  of  the  Infant;  and,  whether  the  bond 


was  amendable  or  not,  he  was  clearly  es- 
topped from  setting  up  such  a  defense.  As 
said  by  Elliott,  (App.  Proc  !  365:)  "The  ques- 
tion as  to  the  validity  and  effectiveness  of 
a  l>ond  assumes  a  different  f6rm  In  a  case 
who-e  the  oUlgors  seek  to  escape  liability 
from  that  which  it  wears  in  a  case  where  the 
appellee  appropriately  and  oppcn-tnnely  de- 
mands a  bond  properly  worded  and  executed. 
The  cases  are  radically  different,  and  are 
governed  by  very  different  rules.  It.  is  ob- 
vious that  an  appellee  who  properly  and  du)y 
demands  a  bond  executed  in  conformity  to 
the  requirements  of  the  law  occupies  a  very  . 
different  position  from  that  occupied  by  i>ar- 
tles  who  seek  to  defeat  a  recovery  upon  the 
bond.  Defects  not  available  to  defeat  a  re- 
covery on  the  bond  may  be  sofflclent  to  en- 
title an  tippellee  to  a  new  bond."  In  Irwin 
y.  Bank,  6  Ohio  St.  81,  the  court  held  that 
it  had  power  to  allow  the  fiUng  of  a  new 
appeal  bond  by  the  appelant  the  one, first 
filed  not  being  in  compliance  with  the  stat- 
ute. But  this  was  done  under  a  statute 
much  broader  than  ours,  and  one  which 
clearly  permits  a  new  bond  to  be  filed.  In 
Wilson  v.  Allen,  8  How.  Pr.  369,  the  "un- 
dertaking," which  is  equivalent  to  our  ap- 
peal bond,  not  being  in  conformity  to  the 
statute,  the  court  permitted  the  same  to  be 
amended  In  matter  of  substance,  under  a  pro- 
vision of  the  Code,  which  authorized  tbecourt 
"at  any  time,  in  furtherance  of  Justice,  to 
amend  any  pleading  or  proceeding,  by  cor- 
recting a  mistake  in  any  respect."  In  Shel- 
ton  V.  Wade,  4  Tex.  148,  It  was  held  that 
whe«  an  appeal  bond  was  objected  to  mere- 
ly for  Informality  or  insufficiency  it  was  with- 
in the  discretion  of  the  court  to  refuse  to  dis- 
miss the  appeal  if  the  appellant  would  per- 
fect the  bond,  and  also  that  whei  the  bond 
was  for  too  small  an  amount  the  appellant 
might  be  permitted  to  file  a  new  bond.  But 
an  examination  of  the  case  shows  that  the 
bond  in  question  was  not  void,  but  simply 
defective,  and  caiuible  of  being  amended. 
The  decision  in  Adams  v.  NuU,  5  Watts  & 
S.  363,  was  based  upon  a  rule  of  court  which 
required  the  appellee.  If  the  recognizance  giv- 
en was  bad,  to  call  on  the  appellant  for  a 
good  one;  and,  this  being  done,  the  court 
had  power,  under  said  rule,  to  permit  the 
appellant  to  file  a  proper  recognizance  nunc 
pro  tunc  In  Cunningham  v.  Hopkins,  8 
CaL  83,  It  Is  held  that  where  a  mere  defective 
imdertaldng  has  been  bona  fide  given,  and 
the  appellant  will  file  a  good  one  before  the 
case  is  submitted,  the  court  will  allow  him 
to  do  so.  The  cases  of  Catlett  v.  Brodle,  9 
Wheat  553;  Brobst  v.  Brobst,  2  Wall.  96; 
Seymour  v.  Freed,  6  Wall.  822;  Edmondson 
V.  Bloomshire,  7  Waa  306;  Blgler  v.  Wal- 
ler, 12  Wall.  142,  149,— are  not  pertinent,  for 
the  reason  that  imder  the  rules  and  practice 
of  the  supreme  court  of  the  United  States,  In 
which  they  were  all  decided,  a  prayer  for  an 
appeal,  and  ■  its  allowance  by  the  court  be- 
low, constitutes  a  valid  appeal  though  no  bond 
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to  glTen;  tbe  bond  belns  allowed  to  be  given 
with  effect  at  any  time  while  the  appeal  is 
In  force;  that  ia  to  say,  the  taking  of  se- 
curity b^ow,  nnder  the  proTision  of  section 
1000,  Hey.  St.  U.  S.,  is  not  essential  for  Juris- 
diction, as  such  security  can  be  given  in  the 
supreme  court  See  Rev.  St  V.  S.  I  1007; 
Martin  v.  Hunter's  Lessee,  1  Wheat  304, 
361;  Brown  v.  McConndl,  124  U.  S.  489,  8 
Sup.  Ct  Wd;  Davidson  t.  Lanier,  4  Wall. 
447.      , 

The  counsd  for  the  appellant  further  con- 
tends that,  as  it  was  evidently  the  Intention 
of  the  appellant  to  give  the  l)ond  prescribed 
by  the  statute,  the  town  council  took  the 
same  as  trustee  for  the  town,  and  hence  that 
the  bond,  as  it  stands,  is  sufBdent;  but  he 
cites  no  authority  in  support  of  this  conten- 
tion, nor  have  we  been  able  to  find  any.  In 
the  absence  of  any  proof  to  the  contrary,  it 
to  to  be  presumed  that  the  appellant  intend- 
ed the  bond  to  be  for  the  benefit  of  the  party 
to  whom  it  was  given.  But,  even  thou{^  it 
was  intended  to  inure  to  the  ben^t  of  the 
town.  It  was  not  such  a  bond  as  the  statute 
reqqlres,  as  we  have  already  said,  and  hence 
did  not  have  the  effect  to  remove  the  case  to 
the  amtellate  court  See  Oarrett  v.  Shove, 
15  B.  L  638,  9  Aa  901;  Murray  v.  Peckam, 
15  B.  L  297,  S  Aa  662;  Andrews  v.  Beane, 
15  B.  I.  451.  8  Aa  640;  Purple  v.  Purple,  6 
Pick  226. 

A  motion  for  a  new  trial  appears  among 
the  papers  in  the  case,  but,  as  it  has  not  yet 
been  argued,  we  express  no  opinion  thereon. 
ExceptitMia  overruled. 


(U  R.  I.  S78) 

DAIGNEAULT  v.  CITY  OF  WOON- 
SOCKET. 

OHOQUETTB  v.  SAME. 

(Supreme  Court  of  Bhode  Island.     Oct  11, 
1893.) 

EniTSNT  DOKAIW— DaMAOBS— EVIDBKCB. 

1.  The  report  of  the  commissioners  appoint- 
ed to  sscertain  die  value  of  lands  taken  by  a 
city  to  establish,  a  system  of  sewage  is  not 
admissible  in  evidence  on  appeal  by  the  land- 
owners from  the  commissioners'  assessment  of 
damages. 

2.  In  condemnation  proceedings,  evidence  as 
to  the  value  of  high  land  remote  from  that 
sought  to  be  taken,  which  is  low,  meadow  land, 
is  inadmissible. 

Proceedings  by  the  city  of  Woonsocket  for 
the  condemnation  of  laid  for  sewerage  pur- 
poses, as  authorized  by  Pnb.  Laws,  c.  1003. 
After  the  commissioners  appointed  by  the 
dty  cotmdl  to  assess  damages  had  made 
their  report,  Godfrey  Daigneault  and  Cyrllle 
Ghoquette  filed  their  petitions  for  an  assess- 
ment of  damages  by  a  Jury,  and  their  peti- 
tions were  heard  together.  There  was  a  ver- 
dict adverse  to  them,  and  they  petition  for  a 
new  trtaL    Granted. 

James  M.  Bipley  and  Edwin  Aldrlch,  for 
petitlonen.  Walter  L  Ballon,  for  respond- 
eat 


PER  CtTBIAM.  The  court  to  of  the  opin- 
ion that  a  new  trial  must  be  granted.  The 
report  of  the  commissioners  was  clearly  In- 
admissible. Ennls  V.  Railroad  Co.,  12  B.  I. 
73.  The  ost«i8lble  reason  for  which  the  re- 
port was  admitted  was  to  show  the  date  of 
condemnation;  but  this  does  not  appear 
either  In  the  report  itself,  or  in  the  memoran- 
da on  it  Moreover,  the  date  of  cond«nna- 
tion,  or  the  date  when  the  title  to  the  land 
vested  In  the  city  of  Woonsocket  so  as  to 
entitle  the  api)eUant  to  the  value  of  It,  was 
a  question  of  law  fOr  the  conit,  and  not  a 
question  of  fact  for  the  Jury,  and  depended 
on  the  time  of  the  service  of  the  notice  on 
the  party  of  the  taking  of  hto  land.  P.  I<. 
1801,  c.  1003,  a  2,  3.' 

The  court  is  also  of  the  opinion  that,  on 
the  record  as  it  stands,  the  testimony  as  to 
the  value  of  the  Ronlan  land  was  lmpr<ver 
by  reason  of  its  remoteness  from  the  land  In 
question  and  its  dissimilarity  to  it,  in  that 
the  Ronlan  land  was  high  land,  while  that 
in  question  was  low,  meadow  land.  It  has 
been  suggested  that  there  were  other  cases 
tried  in  connection  with  the  present  cases, 
and  that  some  of  the  land  Involved  in  those 
cases  lay  near  to  the  Ronlan  land,  and  was 


'The  second  section  of  said  act  is  as  follows: 
"Sec.  2.  Whenever  the  owner  of  any  tract  or 
tracts  ot  land  or  of  any  estate,  right,  or  inter- 
est therein,  which  shall  be  adjudged  by  the  dty 
council  of  said  city  to  be  necessary  for  the  pnr- 
pose  aforesaid,  shall  refuse  to  convey  the  same 
to  the  said  city,  or  cannot  Apree  widi  said  dty 
upon  the  price  thereof,  the  city  oonndl  of  said 
city,  in  jcnnt  convention  of  both  branches  thereof. 
shall  be  authorized  to  appoint  five  suitable  per- 
sons, not  owners  of  nor  interested  in  said  land, 
who  shall  notify  such  owner  of  their  appoint- 
ment, and  the  purposes  thereof,  and  after  giving 
said  owner  an  opportunity  to  be  heard,  and  be- 
in|:  nnable  to  agree  with  liim  upon  the  price  of 
said  land,  or  of  his  estate,  interest  or  right 
therein,  aa  aforesaid,  shall  dedde  upon  the  val- 
uation of  the  same,  and  report  such  valuation  in 
writing  to  the  city  council  of  said  d^,  in  joint 
convention  of  both  branches  thereof,  together 
with  a  description  of  said  tract  or  tracts  of  land 
by  metes  and  bounds,  and  a  list  of  all  persons 
owning  any  estate,  interest,  or  right  therein,  so 
far  as  they  can  be  ascertained  by  said  commit- 
tee, and  a  statement  that  the  tract  or  tracts 
of  land,  or  the  estates,  interests,  or  rights  there- 
in set  forth  and  described,  are  taken  In  pursu- 
ance of  the  provisions  of  this  act,  which  state- 
ment shall  be  signed  by  the  mayor  ot  oald  dty. 
Said  report  if  received  and  approved  by  the  dty 
conndl,  shall,  together  with  me  statement  afore- 
said, be  filed  in  the  office  of  the  city  derk  of 
said  dty  within  ten  days  of  the  date  of  the 
mayor's  signature  to  said  statement  and  upon 
the  filing  of  said  report  and  statement  and  the 
giving  notice  thereof  in  the  manner  hereinafter 
provided  to  the  owner  of  said  land,  or  of  any  es- 
tate, interest  or  right,  as  aforesaid,  therdn. 
the  title  to  said  land  shall  vest  in  the  dty  of 
Woonsocket,  in  fee  simple,  free  from  all  incum- 
brances and  servitndes  whatsoever,  for  the  pur- 
pose of  establishing  a  system  of  sewerage  is 
said  dty;  and  if  any  less  estate,  interest  or 
right  Uian  the  fee  simple  shall  be  re<)nired  and 
taken,  then  the  same  shall  vest  in  said  dty  for 
the  said  purpose."  The  third  section  provides 
for  notice  to  the  owners  of  lands  so  taken,  and 
prescrilies  the  manner  in  which  such  notice  shall 
oe  given. 
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of  a  BbnDat  character;  but  the  record,  as 
made  ap,  does  not  disclose  these  facts,  and 
therefore  we  cannot  take  cognizance  of  them. 


OS  R.  T.  sn) 
STATE  V.  BOARD  OP  ALDERMEN  OF 
CITY  OF  NEWPORT. 


(Supreme  Conrt  of  Rhode  Island. 
1893.) 


Oct  12, 


Cbktiobari— Whs^i  Libs— Btidesob. 

1.  On  petition  for  certiorari  to  review  the 
proceedings  of  a  board  of  aldermen  acting  in  a 
indicial  character,  parol  evidence  is  inadmissi- 
ble, except  as  to  facts  on  which  their  jurisdic- 
tion depends. 

2.  tinder  a  statute  giving  them  authority 
to  prepare  a  jury  list,  (Judiciary  Act,  c.  7,  |  7,) 
the  board  of  aldermen  of  Newport  prepared  and 
adopted  a  jury  Hat,  the  record  of  the  proceed- 
ings being:  "A  list,  submitted  by  the  com- 
mittee aiqiiointed  to  prepare  and  submit  the 
same,  of  persons  qualified  to  serve  as  jurors,  in 
accordance  with  section  7  of  the  judiciary  act, 
is  made  out  and  adopted."  Held,  that  it  must 
be  presumed  that  the  board  acted  in  accordance 
witn  its  duty,  as  prescribed  hj  the  statute,  in 
making  such  list,  and  that  certiorari  will  not  lie 
to  review  its  action  on  a  petition  alleging  that 
the  committee  Iiad,  with  some  changes,  adopted 
a  former  list  prepared  under  prior  statutes,  and 
that  this  list  was  adopted  without  examina- 
tion by  the  board  or  by  mdividual  memt>er8  oth- 
er than  the  committee. 

Petition  by  the  state  toe  certiorari  to  re- 
view the  action  of  the  board  of  aldermen  of 
the  city  of  Newport  in  vaeklng  and  adopting 
a  list  of  inhabitants  toe  Jury  serrice.  De- 
nied. 

The  petition  which  was  preferred  by  the 
attorney  general  alleges  that  the  board  of  al- 
dermen of  the  dty  of  Newport,  on  the  1st 
of  August,  1893,  In  the  pretended  discharge 
of  the  duty  Imposed  upon  them  by  the  Judi- 
ciary act,  (chapter  7,  §  7,)  adopted,  as  a  list 
of  persons  inhabiting  said  dty  who  were 
qualified  to  serve  as  jurors,  a  list  of  persons 
which  was  not  in  fact  a  list  of  persons  whom 
said  board  thought  well  qualifled  to  serve  as 
jurors,  and  who.  In  the  Judgment  of  said 
board,  w^e  persons  having  the  qualifications 
required  by  said  act,  but  was  in  fact  a  list 
of  i>««ons  prepared  by  two  members  of  the 
bofird,  as  a  committee  appointed  for  that  pur- 
pose; that  the  committee,  in  making  up  said 
list,  adopted  a  list  of  persons  qualified  to 
serve  as  Jtirors  undo'  statutes  in  force  prior 
to  the  passage  of  the  Judiciary  act,  made  up 
and  adopted  by  the  lx>ard  when  sueb  statutes 
wa«  in  force,  but  striking  out  the  names  of 
certain  perscnis  who  had  become  disqualified 
by  the  change  In  the  law,  and  such  others  as 
said  committee  saw  fit  to  omit;  that  said 
lists  were  not  at  any  time  or  place  read  to 
the  board,  nor  examined  by  it  or  the  members 
thereof,  (other  than  the  committee,)  and  that 
said  board  did  not,  either  as  a  board  or  as 
Individuals,  (except  said  Committee,)  at  any 
time  or  place  exwcise  its  or  their  Judgment 
ap<Mi  said  Jury  lists.  The  petition  prayed 
for  a  citation  to  the  tward  of  aldermen,  and 


the  members  thereof,  to  show  cause  why  a 
writ  of  certiorari  should  not  Issue. 

Samud  R.  Honey,  for  the  State. 


PER  CURIAM.  The  peUtloner  has  not 
satisfied  us  that  a  case  Is  made  In  the  peti- 
tion, sufficient  to  entitle  him  to  a  citation. 
Certiorari  lies  to  review  the  proceedings  of 
an  inferior  court,  or  of  boards,  comnrission- 
ers,  or  officers  acting  in  a  Judicial  character. 
It  operates  directly  on  the  record,  and  haice 
parol  evidence  Is  Inadmissible  except  in  re- 
lation to  facts  on  which  the  exercise  of  Ju- 
risdiction by  the  inferior  court,  board,  or  of- 
ficer depends.  Dexter  v.  Town  Ouncil,  17 
B.  I.  222,  21  AU.  347;  Lonsdale  Co.  v.  Board 
of  License  C!om'rs,  18  R.  I.  — ,  25  Att.  655. 
In  the  present  Instance  It  Is  conceded  that 
the  board  of  aldermen  of  Newport  had  Juris- 
diction, under  chapter  7,  {  7,  of  the  Judiciary 
act,  to  make  a  list  of  all  such  persons  inhabit- 
ing the  city  of  Newport  as  they  should  think 
well  qualified  to  swve  as  jurors,  etc.  The 
rule  Is  well  established  that,  if  an  inferior 
court  has  Jurisdiction,  every  Intendment  Is 
to  be  made  to  support  Its  Judgment  Roe  v. 
Superior  Court  60  CaL  93;  Buckmyer  v. 
Dubs,  5  Bin.  29;  Gibbs  v.  Alberti,  4  Yeates, 
373;  StaCTord  v.  WUlIams,  4  Denlo,  182; 
Hatch  V.  Christmas,  68  Mich.  84,  35  N.  W. 
838;  State  v.  Kempf,  69  Wis.  470,  84  N.  W. 
226;  State  v.  Judge,  39  La.  Ann.  619,  2 
South.  385.  The  principle  applies  equally  to 
statutory  tribunals  as  to  courts,  and,  <h>  cer- 
ti<n»rl  to,  review  the  proceedings  of  com* 
missloners,  boards,  or  other  officers,  the  pre- 
sumptions are  all  in  favor  of  thdr  rightful 
action,  and  of  their  proceeding  In  a  manner 
authorized  by  law.  State  v.  Manitowoc 
County  Clerk,  59  Wis.  15, 16  N.  W.  617;  Peo- 
pie  V.  Hadley,  76  N.  Y.  837,  341;  2  SpeUlng, 
Extr.  Rdlef,  S  2030.  Tested  by  these  prln- 
elides,  we  are  of  the  opinion  that  the  action 
of  the  board  of  aldermen  of  Newport  in  the 
making  of  the  jury  list,  as  set  out  In  the 
copies  of  the  records  of  their  proceedings  an- 
nexed to  the  petition,  must  be  sustained  for 
the  purpose  of  the  present  inquiry. 

The  vote  of  July  6,  1893,  db%cted  that  a 
committee  of  two  be  appointed  to  pr^are  a 
Jury  list  as  required  by  the  new  Judiciary 
act,  etc  The  record  of  August  1,  1893,  Is: 
"A  list,  submitted  by  the  committee  appoint- 
ed to  prepare  and  submit  the  same,  of  per- 
sons qualified  to  serve  as  Jurors,  in  accord- 
ance with  section  7  of  chapte:  7  of  the  Judi- 
ciary act  is  made  out  and  adopted."  It  Is 
not  unreasonable  to  Infer  that  the  board  of 
aldermen  had  before  them  a  list  of  the  In- 
habitants of  Newport  liable  to  do  Jury  duty, 
from  which  the  persons  possessing  the  quali- 
fications required  by  said  section  7  were  to 
be  selected;  and  that  befcwe  adopting  the 
report  of  the  committee,  they,  as  was  their 
duty,  compared  the  names  returned  by  the 
committee  with  the  other  names  on  this  list, 
and   considered   the   qualifications   both   of 
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those  whom  namea  were  returned  by  the 
committee  and  those  whose  namea  were  not 
returned;  and  that,  as  the  result  of  their  con- 
sideration, they  adopted  the  names  returned 
by  the  committee  as  of  the  only  persons  pos- 
sessing, in  their  judgment,  the  qualifications 
required  by  said  section  7.  If  it  Is  not  unrea- 
sonable to  info:  that  the  board  of  tiiAermea 
proceeded  in  this  manner,  we  are  bound  to 
presume  that  they  did,  since,  as  we  have 
seen,  every  intendment  is  to  be  made  in  favor 
of  their  action  In  a  manner  authorized  by 
law.    Motion  for  a  citation  denied. 


(18  R.  I.  410 

STATE  T.  FISKB. 
(Snpreme  Court  of  Uhode  Island.    Dee.  7, 

1893.) 

DUOBDBBLT  CONDUCT— CoMFLAHIT—DbFIHITB- 
HBS8. 

A  complaint  charging  one  with  behaving 
In  ft  noisy,  disorderly,  and  Indecent  manner, 
without  any  specification  as  to  the  acts  com- 
plained of,  or  even  that  they  were  in  a  public 
place,  is  insufficient  for  uncertainty. 

Bxoeptlons  to  court  of  common  pleas,  Kent 
county. 

Thomas  W.  FUke  was  ccnvlcted  of  disor- 
derly c(»duct,  and  excepts.  Bxoeptlons  sus- 
tained. 

Ohailee  J.  Arms,  for  tbe  State.  Nathan 
W.  littlefleld,  Walter  R.  SUness,  and  Dennis 
J.  H<d]and,  for  defendant. 

TILUNOHAST,  J.  The  complaint  In  this 
case  charges  that  the  defendant  "was  fotmd 
behavlns  In  a  nc^  and  disorderly  and  In- 
decent manner,  and  did  assist,  encourage, 
and  promote  the  some  to  be  done  by  others, 
to  the  annoyance  and  disturbance  of  a  por- 
tion of  the  peaceable  Inhabitants  of  the  town 
of  East  Greenwich,  against  the  ordinances 
of  the  said  town."  *  At  the  trial  of  the  case 
in  the  court  of  common  pleas  the  defendant 
moved  that  the  comidalnt  be  quashed  on  the 
ground  of  duplicity,  and  also  for  uncertainty 
In  diorglng  the  offense,  which  motion  was 
overruled,  whereupon  the  defendant  was 
tried,  and  foimd  guilty  as  charged.  The 
defoadant  then  moved  In  arrest  of  Judgment 
on  the  same  ground  as  above  stated,  whloih 
motion  was  also  overruled,  to  each  of  which 
said  rulings  exception  was  duly  token.  The 
case  Is  now  before  this  court  on  ^ceptions 

'As  followB:  "Ordinance  VII,  |  1.  Every 
person  who  aholi  commit  any  nuisance,  or  who 
shall  be  fonnd  quarrelling,  fightine,  revelling, 
screaming,  or  wantonly  making  a  fsUse  alarm 
or  cry  of  nre^  or  otherwise  behaving  in  a  noisy, 
disorderly  or  indecent  manner  In  this  town, 
to  the  disturbance  or  annoyance  of  the  peace- 
able inhabitants  thereof  or  any  portion  of  them, 
or  shall  aid,  assist,  encourage  or  promote  the 
same  to  be  done  by  any  other  person  or  per- 
sons, shall,  on  conviction  thereof,  be  sentenced 
to  pay  a  fine  of  not  less  than  two  dollars  nor 
more  than  twenty  dollars,  or  be  imprisoned  not 
exceeding  ten  days  in  the  state's  jail  in  the 
uonntr  of  Kott." 


to  said  rtdlngs,  and  also  to  the  ndlng  of  the 
court  excluding  oortaln  testimony  oSereA  bj 
the  d^endant  at  said  trlaL 

We  think  the  complaint  is  insufficient  on 
the  ground  of  uncertainty.  It  falls  to  Inftx-m 
the  defendant  of  the  particular  offense  for 
which  he  Is  to  be  tried,  in  that  the  language 
used,  while  following  that  of  the  ordinance^ 
does  not  so  far  individuate  the  offense  as  to 
give  the  defendant  proper  notice  of  what 
it  reolly  Is.  In  Began,  Petitioner,  12  R.  I. 
309,  this  court,  while  holding  that  the  word 
"revel"  had  a  precise  and  definite  meaning, 
yet  intimated  that  It  might  be  necessary.  In 
connection  with  the  other  charges  in  the 
complaint,  which  were  quite  similar  to  those 
In  the  case  now  before  us,  to  particularly 
set  forth  the  circumstances  connected  with 
the  disorderly  and  Indecent  conduct  set  forth 
In  the  complaint.  We  think  tiiat  to  merely 
charge  one  vrlth  "behaving  In  a  noisy,  disor- 
derly, and  Indecent  manna:,"  without  any 
specification  as  to  what  constituted  such  be- 
havior, w  even  that  it  was  in  a  public  place 
in  said  town.  Is  too  vague  and  Indefinite  to 
answer  the  requirements  of  criminal  plead- 
ing. State  V.  Smith,  17  R.  I.  371,  22  AtL 
282,  and  cases  dted;  McJnnklns  v.  State, 
10  Ind.  140;  Bell  y.  State,  1  Swan,  42. 

As  we  are  of  the  opini<m  that  the  com- 
plaint is  insufficient  for  the  reason  above 
given.  It  Is  unnecessary  to  consider  tbe  other 
exceprtlons.  Exceptions  to  the  overruling  of 
defendant's  motion  In  arrest  of  Judgment  i 
talned,  and  judgment  arrested. 


(16>  Pa.  SL  tfl> 

COMMONWEALTH  ex  rel.  SMATHERS  et 

aL  V.  TAYLOR  et  al. 

(Snpreme  Court  of  Pennsylvania.     Jan.  IB, 

1894) 

School  DtRsoroBS — Electioit  bt  Wakds  in  Bob- 

ouoHs — CoNSTRHCTios  OP  Statctes  —  Repbax. 

BT  Implication— Qoo  Warbasto — JoneiiBNT. 

1.  A  Judgment  will  be  reversed  on  appeal 
for  a  patent  defect  of  jurisdiction,  where  the 
record  t^ows  a  petition  for  quo  warranto  and 
a  judgment  of  ouster,  without  any  intervening 
answer,  plea,  demurrer,  or  proceedings  of  any 
kind. 

2.  The  misplacing  of  the  quotation  marks 
In  the  title  of  a  supplemental  act  Is  not  a  sub- 
stantial inaccuracy,  and  does  not  vitiate  where 
the  sense  is  clear 

5.  Act  May  14  1874.  i  4,  which  directed 
"the  election  of  an  equal  nnmber  of  council- 
men  and  school  directors  in  each  of  the  wards 
of  boroughs,"  was  Impliedly  repealed  by  Act 
May  10,  18TS,  wiiich  constituted  the  wards 
separate  districts  for  the  election  of  conncii- 
men,  but  expressly  excepted  school  directors, 
and  required  them  to  be  elected  by  a  "concar- 
rent"  vote  of  the  wards. 

4.  So  much  of  Act  May  10,  1878,  as  n- 
quires  the  election  of  school  directors  by  a  con- 
current vote  of  the  wards,  is  impliedly  repealed, 
and  Act  May  14,  1874,  i4,l»  re-enacted  and  ex- 
tended, by  Act  Feb.  16,  1883.  which  recites  Act 
May  14,  1874,  {  4^  as  origiuaily  enacted,  re- 
enacts  its  terms,  and  provides  that  "each  ward 
shall  elect  not  less  than  one  nor  more  than  tiuree 
school  directors." 

6.  Act  Feb.  16, 1883,  is  not  affected  by  Act 
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May  13,  1889,  which  is  supplemental  to  the  act 
of  1874,  quotes  again  the  fourth  section  there- 
of, without  notice  either  of  i.ts  repeal  by  the 
act  of  1878,  or  of  its  re-enactment  and  exten- 
sion hj  the  act  of  1883,  and  enlarges  the  power 
of  the  courts  to  increase  the  number  of  counril- 
men  and  school  directors  after  the  oriKinal  de- 
cree dividing  the  borough  into  wards,  and  fix- 
ing the  number  of  ward  officials. 

Appeal  from  court  of  common  pleas,  Clear- 
field county;  Darid  L.  Krebs,  Judge. 

Quo  warranto  proceedings  on  the  relation 
of  W.  J.  Smathcrs  and  others  to  test  the 
right  of  H.  A.  Taylor,  J.  I.  Brockbanls,  M. 
T.  Vogle,  A.  L.  Cole,  D.  H.  Butler,  Morris 
Smith,  John  Miller,  and  James  Harris  to 
bold  office  as  school  directors  in  the  borougb- 
of  Du  Bois.  From  a  judgrmmt  of  ouster, 
defendants  appeal.    Reversed. 

The  following  is  the  opinion  of  Krebs,  P. 
J.,  in  the  conrt  of  common  pleas: 

"Petition  of  sundry  citizens  contesting  the 
election  of  certain  persons  as  school  direct- 
ors at  the  February  election  of  1892.  The 
only  avowed  purpose  in  calling  up  this  con- 
test and  its  accompanying  proceeding— the 
application  for  a  writ  of  quo  warranto— is  to 
obtain  an  opinion  from  the  court  upon  the 
question  whether  the  school  board  is  to  be 
elected  by  each  of  the  four  wards  in  said 
tx>rongh  voJng  separately,  or  whether  the 
whole  board  is  to  be  elected  by  the  concurrent 
vote  of  aU  the  wards.  A  determination  of 
this  question  requires  a  careful  review  of 
the  legislation  affecting  the  dlvlsicin  of  bor- 
oughs into  wards.  The  first  act  of  the  le^ 
Islature,  since  the  adbptlon  of  the  constitu- 
tion of  1874,  upon  this  subject,  Is  that  of  the 
14th  May,  1874,  (P.  L.  159.)  and  is  oitltled  'An 
act  to  prescribe  the  manner  by  which  the 
courts  may  divide  boroughs  into  wards.' 
The  first  section  vests  the  court  of  quartw 
sessions  with  authority  to  divide  boroughs 
into  wards,  and  to  erect  new  wards  out  of 
parts  of  two  or  more  adjoining  wards,  and 
to  alter  the  lines'  of  two  or  more  adjoining 
wards,  etc.;  the  second  section  points  out 
the  mode  of  division;  and  the  third  section 
relates  to  the  confirmation  of  the  report,  and 
provides  for  proceedings  of  review.  Then 
comes  the  fourth  section,  which  Is  In  these 
words:  "That  when  said  report  shall  have 
been  confirmed  by  the  court,  it  shall  at  the 
same  time,  decree  the  election  of  an  equal 
number  of  coundlmen  and  school  directors 
in  each  of  the  wards,  in  such  manner,  how- 
ever, as  not  to  interfere  with  the  terms  of 
those  heretofore  elected.'  It  will  be  observed 
that  neither  did  this  section  of  the  act  of 
1874,  nor  the  act  of  17th  February,  1876, 
(P.  L.  e,)  nndertake  to  erect  the  several 
wards  Into  separate  election  districts,  and 
the  vote  of  the  borough  remained  to  be  com- 
puted as  the  vote  of  a  single  Section  district. 
Whatever  the  intention  of  the  legislature 
may  have  been  In  the  use  of  the  words,  'de- 
cree the  election  of  an  equal  number  of 
coundlmen  and  school  directors  in  each  of 
the  wards,'  the  powers  conferred  upon  the 
court  by  the  act  of  1874,  and  the  act  of 


1878,  supra,  did  not  anthorlee  the  court  to 
erect  the  wards  into  separate  election  dis- 
tricts; and  the  election  of  coundlmen  and 
school  directors,  as  a  legal  consequence  of 
this,  remained,  ns  before,  to  be  elected  from 
the  borough  as  a  single  election  district. 
This  situation  remained  unchanged  as  to 
the  particular  mode  of  election,  except  as 
will  be  hereafter  noticed,  until  the  approval 
of  the  act  of  the  10th  May,  1878,  entitled, 
-'A  supplement  to  an  act  entitled  "An  act  to 
prescribe  the  manner  In  which  the  courts  may 
divide  boroughs  into  wards,"  approved  the 
fourteenth  day  of  May,  Anno  Domini  one 
thousand  eight  hundred  and  seventy -four.' 
The  first  section  of  this  act  of  1878  pro- 
vided that,  where  a  borough  is  divided  into 
wards  in  accordance  with  the  provisions  of 
the  act  of  1874,  'every  such  ward  from 
and  tittee  such  divlslcm  shall  be  a  separate 
election  district  and  annually  thereafter 
shall  elect  not  less  than  one  nor  more  than 
three  members  of  borough  councils,  and 
shall  elect  such  other  public  officers  as  are 
authorized  in  borough  wards  and  election 
districts  under  the  existing  laws: '  Provided, 
however,  that  in  every  such  botongh  there 
shall  be  elected  a  burgess,  assistant  burgess, 
two  Justices  of  the  peace,  three  auditors, 
high  constable,  and  six  sdiool  directors,  who 
shall  be  chosen  by  the  concurrent  votes  of 
each  ward,  and  their  election  shall  be  ascer- 
tained and  dedared  by  the  Joint  certificate  of 
the  judges  of  elections  as  hereinafter  provided : 
And  provided  further  that  school  directors 
and  the  other  officers  who  shall  be  chosHi 
by  the  concurrent  vote  of  said  wards  shall 
be  chosen  for  such  terms  as  are  now  pro- 
vided by  existing  laws.'  The  second,  third, 
fourth,  and  fifth  sections  are  not  material 
to  the  determination  of  the  question  b^ore 
us,  but  the  sixth  section  is,  as  It  provides  in 
these  words:  'And  so  much  of  said  act  as 
is  Inconsistent  herewith  is  hereby  repealed.' 
This  has  reference  to  the  act  of  1874,  supra, 
and  nothing  more.  The  first  section  of  the 
act  of  1878  and  the  fourth  section  of  the 
act  of  1874  are  Inconsistent,  and,  by  the 
very  terms  of  the  repealing  dause  of  the  act 
of  1878,  the  fourth  section  of  the  act  of  1874 
is  repealed  and  supplied  by  the  first  section 
lof  the  act  of  1878.  But  it  is  vigorously  con- 
tended that  the  act  of  1878  is  unconstitution- 
al, for  two  reasons,  viz.:  That  the  title  to 
the  act  Is  Insufficient,  and  In  violation  of 
the  third  section,  art  3,  Const  1874;  and 
also  because  the  act  Is  In  effect  an 
amendatory  one,  and  in  violation  of  the 
sixth  section,  art  8,  Const  1874.  The  first 
reason  is  not  well  founded,  and  it  has 
been  dearly  nded  by  the  supreme  court  in 
a  number  of  cases,  of  which  State  Line  & 
J.  B.  Co.'s  Appeal,  77  Pa.  St.  429,  In  re 
Borough  of  Pottstown,  117  Pa.  St.  538,  12 
AtL  573,  and  Millvale  Borough  v.  Evergreen 
Ry.  Co.,  131  Pa.  St  1,  18  Atl.  993,  are  exam- 
ples. In  ench  and  all  these  cases  the  rule  of 
construction  adopted  Is  that  where  the  sub- 
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Ject  of  the  oviglnal  act  is  sufficiently  express- 
ed in  its  title,  and  where  the  proTleloiis  of 
the  supplement  are  germane  to  the  subject 
of  the  original,  the  true  rule  is  that  the  sub- 
ject of  the  supplement  is  covered  by  the  title, 
which  contains  a  specific  reference  to  the 
original  by  its  title,  and  declares  it  to  t>e  a 
supplement  thereto.  This  third  section,  art. 
3,  Const.  1874,  is  an  exact  rescript  of  the 
tUrd  section,  art.  3,  Const  1838;  and  ail  the 
authorities  are  to  the  same  point,  both  be* 
fore  and  since  the  constitution  of  1874. 

"Ttiis  brings  us  to  the  second  point  of  the 
contention,  which  necessarily  implies  that  a 
supplement  to  an  act  of  assembly  is  no  more 
than  an  amendment  of  the  act  What  is  the 
legal  acceptation  of  the  two  words,  'amend- 
ment' and  "supplement?'  Do  they  mean  one 
and  the  same  thing,  either  in  th^  ordinary 
and  common  acceptation,  or  in  the  law? 
Ordinarily,  when  we  speak  of  amendment, 
we  refer  to  the  correction  or  diange  in  some 
particular  of  something  fully  existing  or  in- 
tended to  have  force,  but  rendered  uncertain 
because  of  want  of  clearness  of  expression, 
or  error  in  statement,  or  omission  of  some- 
thing Intended  to  be  embraced  therein. 
When  we  speak  of  a  supplemental  act  we  in- 
tend something  added  to,— sometliing  new; 
and  in  legislati<Mi  we  mean,  by  a  supplement 
to  an  act  already  in  force,  to  add  to  it  some- 
tiling  not  contained  in  the  original,  but  which 
new  and  added  legislation  is  nevertheless 
germane  to  the  subject  of  that  ali-eady  in 
forca  An  examination  of  the  tliree  hundred 
'and  seventeen  statutes  passed  at  the  session 
'of  the  legislature  of  1891  shows  that  there 
|WCTe  thlrty-flve  reciting  that  they  were 
amendments  in  the  title,  five  that  recited  they 
were  supplements  to  amend,  and  in  the  body 
of  the  act  are  found  to  be  stricUy  amend- 
atory acts  within  the  definition  given,  and 
eight  which  are  recited  to  be  supplements  to 
acts  in  force.  In  each  act  which  recites  that 
It  iB  an  amendment  the  change  in  legislation 
accomplished  by  its  passage  is  to  change  the 
phraseology  of  the  act  or  alter  it  in  some 
minor  particular,  by  omitting  something  con- 
tained in  the  act  amended.  The  acts  reciting 
tliat  they  were  'supplements  to  amend'  arc 
exactly  of  the  same  fwce,  and  no  doabt  this 
recital  grew  out  of  an  excess  of  caution  on 
the  part  of  the  draughtsmen  of  the  act  But 
in  the  eight  acts  styled  'Supplements,'  con- 
tained among  the  statutes  of  1891,  is  enact- 
ed some  of  the  most  important  legislation 
now  on  our  statute  books,  and  in  each  in- 
stance the  supplement  enlarged,  or  added 
new  legislation,  germane,  howevw,  to  the 
subject  upon  which  the  former  act  to  wliich 
it  purported  to  Ite  a  supplement  had  already 
legislated.  The  purpose  of  the  sixth  sec- 
tion of  article  3,  Const  1874,  was  to  remedy 
the  evil  of  enacting  imp<Htant  new  and  vi- 
cious matter  under  the  doak  of  an  amend- 
ment of  some  existing  or  repealed  statute. 
Judge  Cooley,  in  commenting  upon  a  precise- 
ly similar  provision  in  the  constitution  of 


the  state  of  Miclilgan,  says  this:  'The  mis- 
chief designed  to  be  remedied  was  the  enac1> 
ment  of  amendatory  statutes  in  terms  so 
blind  that  legislators  themselves  were  some- 
times deceived  in  cegard  to  their  effect  and 
the  public,  from  the  difficulty  in  making  the 
comparison,  failed  to  become  apprised  of 
the  changes  made  in  the  law.  An  amenda- 
tory act  which  purported  only  to  insert  cer- 
tain words,  or  substitute  one  phrase  for  an- 
other, in  an  act  or  section,  which  was  only 
referred  to  but  not  published,  was  well  calcu- 
lated to  mislead  the  careless  as  to  its  effect, 
and  was  perhaps  sometimes  drawn  in  that 
form  for  the  express  purpose.'  See  People 
V.  Mahaney,  13  Mich.  497.  But  the  objection 
does  not  apply  to  an  act  purporting  in  its 
title  to  be  enacted  for  the  purpose  of  adding  to 
former  legislation  on  the  same  subject-matter. 
If  an  act  which  purports  to  be  a  'supplement' 
Is  to  be  treated  as  an  amendment  it  is  a  re- 
marliable  fact  that  it  has  not  been  discovered 
before  this  time,  especially  in  view  of  the 
twelve  sessions  of  the  legislature,  and  the 
large  amount  of  imp(»*tant  legislation  placed 
upon  the  statute  boolu,  since  the  adoption  of 
the  constitution  of  1874,  by  supplemental 
acts.  We  cannot  adopt  this  view  now,  and 
decline  to  declare  the  act  of  1878  unconstitu- 
tional.  The  acts  of  1874  and  1878,  supra, 
have  recently  been  before  Slminton,  J.,  of 
the  common  pleas  of  Dauphin  county,  upon 
other  points;  and  the  constitutionaiity  of  the 
act  of  1878  docs  not  seem  to  have  been  ques- 
tioned, and  yet  the  point  before  the  learned 
judge  was  vitally  involved  in  the  act  of  1878. 
Com.  V.  Pattison,  49  Leg.  Int  492.  The  elec- 
tion of  school  directors  by  the  concurrent 
vote  of  the  several  wards,  computed  as  set 
out  in  the  third  section  of  the  act  of  10th 
May,  1878,  must  be  accepted  as  the  law,  un- 
less this  act  of  1878  is  modified  or  repealed 
by  the  act  of  16th  February,  1883.  This  act 
is  entitled  'A  further  supplement  to  the  act 
approved  14th  May,  A.  D.  1874.'  'Entitled 
an  act  to  prescribe  the  manner  in  which 
courts  may  divide  boroughs  Into  wards,  and 
to  provide  'toe  a  ward  representation  up<m 
school  boards  in  said  boroughs.'  It  will  be 
observed  that  the  recital  of  the  title  to  the 
act  of  1874  in  the  title  to  the  act  of  1883  is 
an  error.  The  act  of  1874  does  not  purport  to 
create  or  *to  provide  for  ward  representation.' 
But  the  act  does  not  contain  an  express  re- 
pealing clause,  and  as  it  is  an  amendment 
only  of  the  fourth  section  of  the  act  of  1874, 
which,  we  have  seen,  is  expressly  r^ealed 
by  the  act  of  1878,  it  cannot  repeal  the  act 
of  1878  by  implication  unless  it  is  in  legal  ef- 
fect a  re-enactment  of  this  section  of  the 
act  of  1874,  and  the  provisions  re-enacted  of 
the  act  of  1883  are  sO  inconsistent  with 
those  of  the  act  of  1878  that  both  cannot 
stand.  But,  in  order  to  have  the  effect  of  a 
re-enactment  of  the  fourth  section  of  the 
act  of  1874,  this  must  appear  in  the  title  of 
the  act  itself.  It  does  not  so  appear,  and  it 
cannot  have  the  effect  of  repealing  the  inter- 
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Tenlng  statute  of  17tb  February,  1876.  (P. 

L.  6.)  and  the  act  of  10th  May,  1878,  sapra. 
Rogers  t.  Iron  Works,  17  Wkly.  Notes  Cas. 
444.  No  greater  force  and  effect  can  be  giv- 
en to  the  act  of  13tta  May,  1889,  (P.  L.  193,) 
than  to  the  act  of  1883,  supra.  It  neither  re- 
cites that  it  intends  to  re-enact  the  fourth 
section  of  the  act  of  1874,  nor  does  it  repeal 
the  act  of  1878  by  any  express  provision,  and 
the  rule  of  construction  laid  down  In  Rogers 
T.  Iron  Worics,  suiH-a,  prevents  any  repeal 
fay  implication. 

"This  leaves  but  tbe  act  of  17tb  February, 
1876,  to  be  considered,  and  its  legal  force  in 
connection  with  the  act  of  1878.  It  was 
argued  that  no  practical  effect  could  be  given 
to  the  act  of  1878,  because  it  provided  only 
for  the  election  of  school  directors,  and, 
as  there  were  four  wards  in  the  borou^  of 
Da  Bols,  no  equal  representation  by  wards 
could  be  bad;  but  if  the  act  of  1876  is  in 
force,  and  tbe  acts  of  1876  and  1878  are  con- 
strued In  pari  materia,  no  difficulty  remains. 
It  will  be  observed  that  tbe  act  of  1876 
is  a  supplement  to  the  act  of  1874,  and  adds 
to  that  statute  by  conferring  upon  the  court 
tbe  power  to  fix  the  number  of  councilmen 
and  school  directors,  where  the  number  of 
wards  are  such  that  they  cannot  be  equally 
divided  between  the  wards,  to  and  not  ex- 
ceeding such  numbers  as  will  enable  the 
court  to  malse  an  equal  apportionment  of  tbe 
same  among  the  respective  wards.  The  stat- 
ute is  in  force,  unless  repealed  by  impli- 
cation by  tbe  statute  of  1878,  for  the  re- 
pealing clause  of  the  statute  of  1878  cannot 
possibly  be  construed  to  have,  express  refer- 
ence to  anything  preceding,  except  to  the 
statute  of  1874.  Repeals  by  Implication  are 
not  fiivored.  This  rule  is  so  well  settled  it 
needs  but  to  be  stated  now,  without  citing 
authorities  to  sustain  it;  and  it  becomes 
tbe  daty  of  the  court  to  construe  the  acts 
of  1876  and  1878  so  that  they  both  may 
stand,  if  it  can  be  done,  so  as  to  give  force 
and  effect  to  both  in  the  spirit  and  purposes 
for  which  they  were  passed.  The  act  of 
1876  does  not  fix  the  number  of  school  di- 
rectors. It  provides  for  their  distribution 
equally,  however,  among  the  wards  in  the 
borough,  with  power  in  the  court  to  make 
the  apportionment,  and,  if  necessary,  to  in- 
crease the  number  to  such  as  will  enable 
the  equal  apportionment  to  be  made.  The 
act  of  1878,  it  is  true,  fixes  the  number  at 
six,  and  at  that  time  Da  Bois  borough  was 
not  yet  organized.  In  this  respect  alone  the 
act  of  1878  apparently  conflicts  with  the  act 
of  1876.  The  provision  for  election  by  the 
concurrent  vote  of  all  the  wards  does  not 
conflict  with  the  provisions  of  the  act  of 
1876  for  the  apportionment  of  members  to 
the  several  wards,  as  both  provisions  can  be 
enforced.  The  apportionment  under  the  act 
of  1876  affects  tbe  residence  of  the  members 
of  the  school  board  only,  and  secures  ward 
representation  and  concurrent  voting  under 
the  act  of  1878,  gives  a  voice  to  the  people 


of  the  whole  borough  in  the  selection  of  tbe 
members  from  all  the  wards,  and  enables 
them  to  reject  objectionable  and  Improper 
nominations  from  the  wards.  Thus  the  two 
statutes  may  stand,  and  force  and  effect 
be  given  to  both. 

"If  this  be  good  law,  then  the  only  thing 
necessary  to  give  force  and  effect  to  the  ex- 
isting statutes  is  to  modify  the  decree  of  the 
court  heretofore  made  as  to  tbe  number  of 
school  directors  to  be  elected  from  each 
ward.  Had  our  attention  been  properly  di- 
rected to  the  difficulties  before  we  made  tbe 
increase  In  the  original  order,  much  bitter- 
ness of  fedlng  and  contention  would  have 
been  avoided.  Counsel  have  no  right  to  pre- 
sent applications  to  tbe  court,  and  ask  for 
decrees,  without  pointing  out  tbe  statutes 
upon  which  tbey  base  their  applications  in 
proceedings  that  are  onusoal.  It  is  true  the 
court  probably  is  expected  to  remember  all 
the  statutes  that  the  legislature  has  seen 
flt  to  adopt;  bat  It  does  not,  and,  in  the 
hurry  and  press  of  official  duty  in  a  district 
like  ours,  the  court  has  a  right  to  expect 
that  counsel  will  share  a  portion  of  the 
labor.  This  Is  not  said  with  reference  to 
this  case  particularly,  but  only  as  an  example 
of  many  cases  that  come  before  as.  Upon 
a  presentation  of  a  petition  for  the  purpose, 
we  will  modify  the  decree  as  to  the  number 
of  school  directors  from  that  of  three  In 
each  ward  to  that  of  two  in  each  ward,  in  ac- 
Qordance  with  our  views  of  the  law  as 
above  expressed.  So  far  as  tbe  result  of 
our  conclusions  affect  the  contested  election 
and  tbe  proceedings  for  a  writ  of  quo  war- 
ranto, we  think  that  the  present  status  shoald 
remain  until  the  ensuing  February  elections. 
In  the  mean  time  tbe  proper  decree  can  be 
entered,  apportioning  the  directors  to  the  sev- 
eral wards;  the  costs  upon  the  contested 
election  case  (No.  64,  May  term,  1892)  and 
the  qno  warranto  proceedings  (No.  179,  May 
term)  to  be  paid  out  of  tbe  school  funds." 

Thos.  H.  Murray,  Cyrus  €}<»'don,  and  A. 
L.  Cole,  for  appellants.  W.  C.  Arnold,  for 
appellees. 

MITCHELL,  J.  We  would  be  compelled 
to  reverse  this  Judgment  for  irregularis.  It 
has  nothing  to  stand  ob.  Tbe  record  shows 
a  petition  for  quo  warranto,  and  Judgment 
of  ouster,  without  any  intervening  answer, 
plea,  demurrer,  or  proceedings  of  any  kind. 
No  doubt  this  was  an  oversight,  resulting 
from  the  fact  that  the  three  proceedings,— by 
contested  Section,  by  quo  warranto,  and  by 
bill  for  injunction,— all  liaving  the  sa,me  ob- 
ject, ran  along  concurrently,  and  were  treat- 
ed practically  as  one;  but  the  error  la  one 
that  leaves  a  patent  defect  of  Jurisdiction  on 
tbe  f&ee  of  the  record,  and  cannot  be  over- 
looked. 

But  beyond  this  the  Judgment  Is  wrong  in 
substance,  and  based  on  an  erroneous  view 
of  the  law.    The  confusion  In  reading  tht 
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statutes  upon  the  subject  of  the  election  of 
school  dh:«ctor8  in  the  wards  of  horonghs 
arises  mainly  from  the  fact  that  the  foorth 
section  of  the  act  of  May  14, 1874,  is  re-enact- 
ed and  extended  by  the  act  of  February  16, 
1883,  without  reference  to  its  prerious  repeal 
by  the  act  of  May  10, 1878.  The  dlfBcuUy,  how- 
ever, is  not  insuperable,  as  the  legislative  in- 
tent is  dear.  The  act  of  May  14, 1874,  (P.  U 
160,)  by  Its  foxirth  section  directed  "the  election 
of  an  e<iual  number  of  councllmen  and  school 
directors  in  each  of  the  wards,"  eta  This 
contemplated  a  separate  election  by  each 
ward.  Not  only  Is  that  the  natural  meaning 
<^  the  language  used,  but  it  is  what  is  gen- 
erally to  be  presumed,  in  accordance  with 
the  unlTersal  American  system  that  the  rep- 
resentative shall  be  dected  by  the  constituen- 
cy which  he  is  to  represent;  and  therefore 
If  he  is,  under  the  law,  to  be  a  ward  repre- 
sentative in  the  school  board  of  the  borough, 
he  is  presumably  to  be  elected  by  the  voters 
of  the  ward.  Such,  moreover,  was  the  prior 
law  under  the  general  public  school  act  of 
May  8,  1854,  (P.  L.  617,)  which  In  section  2 
declares  that,  in  school  districts  composed 
of  dties  or  boroughs  divided  into  wards  for 
school  purposes,  each  ward  shall  elect  a  sep- 
arate board  of  directors.  Whether  this  in- 
tent of  the  fourth  section  of  the  act  of  1874 
was  Inoperative  by  reason  of  the  failure  of 
that  act  to  mal^e  any  provision  for  constitut- 
ing the  wards  separate  election  districts,  as 
the  learned  Judge  below  seems  to  have 
thought,  we  are  not  required  to  consider,  as 
the  necessary  authority  was  supplied  by  the 
act  of  May  10,  1878.  (P.  L.  51.)  This  act, 
however,  while  providing  for  separate  ward 
elections  of  councllmen  and  other  officers,  ex- 
pressly excepted  school  directors,  and  re- 
quired them,  along  with  the  burgess,  audi- 
tors, etc.,  to  be  elected  by  a  "concurrent"  <w 
Joint  vote.  The  act,  though  entitled  "A  sup- 
plement to  the  act  of  1874,"  contained  no 
express  repeal  of  any  part  of  it,  but  only  the 
general  prevision  that  so  much  as  was  in- 
consistent with  its  own  provisions  should  be 
repealed,— a  consequence  which  would  have 
followed  without  expression.  It  did  repeal 
the  fourth  section  of  the  act  of  1874  by  vir- 
tue of  the  repugnancy  between  the  system 
which  It  prescribed  and  that  prescribed  by 
the  prior  act  The  objections  to  the  con- 
stltutloniUity  of  the  act  of  1878  are  well  an- 
swered by  the  learned  Judge  belo.w,  and  we 
are  content  to  rest  that  question  on  his  opin- 
ion; but  we  do  not  think  the  result  follows 
that  this  part  of  the  act  of  1878  is  still  the 
law.  That  depends  on  the  effect  of  the 
subseiiuent  legislation.  The  act  of  February 
16,  1883,  (P.  L.  5,)  is  a  further  supplement 
to  the  act  of  1874.  We  do  not  find  the  Inac- 
curacy In  the  title  noted  by  the  learned  Judge 
below  to  be  substantial.  It  consists  merely 
in  the  misplacing  of  the  quotation  marks, 
which,  like  other  parts  of  punctuation,  do 
not  vitiate  when  the  sense  is  clear.    Prop- 


erly punctuate^  the  title  is  "A  further  sup- 
plement to  the  act,  approved  the  14th  day  of 
May,  A.  D.  1874,  entitled  'An  act  to  pre- 
scribe the  manner  In  which  the  courts  may 
divide  boroughs  into  wards,'  and  to  provide 
for  a  ward  representation  upon  school 
boards  In  said  boroughs."  Thus,  properly 
rend,  the  difficulty  in  regard  to  the  title  dis- 
appears. The  act  Is  a  supplement  to  thu 
act  of  1874,  and  is  so  entitled.  Constitu- 
tionally, therefore,  it  may  contain  anythln;; 
that  is  germane  to  the  subject  of  that  act. 
Millvale  Borough  v.  Evergreen  Ry.  Co.,  131 
Pa.  St  1,  18  Att.  908;  Philadelphia  v.  Ridge 
Ave.  By.  Co.,  142  Pa.  St  484,  21  Aa  982. 
The  further  explanatory  phrase,  "and  to  pro- 
vide for  a  ward  representation,"  etc.,  directs 
attention  to  the  particular  part  of  the  subject 
of  the  former  act  which  the  supplement  Is 
Intended  to  deal  with.  The  act  then.  In  ex- 
press words,  amends  section  4  of  the  act  of 
1874,  reciting  it  as  originally  enacted,  with- 
out any  reference  to  its  repeal  by  the  act  of 
1878.  This,  however,  does  not  in  any  wise 
affect  the  validity  or  the  force  of  the  new 
enactment  The  recital  of  section  4  Is  fol- 
lowed by  a  dear  re-enactment  of  its  teruu; 
and  then,  as  If  to  avoid  any  possible  am- 
biguity, it  Is  provided  that  "each  ward  shall' 
elect  not  less  than  one  nor  more  than  three 
school  directors."  The  act  does  not  contain 
any  express  repeal  of  prior  acts,  nor,  as  al- 
ready said,  any  notice  of  the  effect  of  the 
act  of  1878  upon  the  section  which  it  re- 
enacts.  But  the  result  is  the  same  as  If  it 
did  so.  It  is  a  clear  and  unqualified  ex- 
pression of  the  legislative  purpose  to  estab- 
lish a  system  of  ward  representation,  and 
necessarily  supersedes  all  previous  systems. 
It  repeals  so  much  of  the  act  of  1878  as  pro- 
vides for  the  election  of  school  directors  by 
a  Joint  vote  in  the  wards,  In  the  same  way, 
and  for  the  same  reason,  that  the  act  «( 
1878  repealed  section  4  of  the  act  of  1874,— 
because  the  two  systems  arc  Irreconcilable, 
and  therefore  the  latest  must  prevail.  There 
Is  no  difficulty  or  doubt  about  this  result  or 
the  validity  of  the  statute  by  which  it  Is 
produced.  The  act  of  1883  is  the  existing 
law  on  the  subject  and,  so  far  as  any  prior 
acts  conflict  with  it,  they  must  give  away. 
The  act  of  May  13,  1889,  (P.  L.  193.)  is  a 
further  supplement  to  the  act  of  1874,  and 
again  quotes  the  fourth  section  of  that  act 
as  originally  passed,  without  notice  either  of 
its  repeal  by  the  act  of  1878,  or  of  Its  re- 
enactment  and  extension  by  the  act  of  1883. 
No  difficulty,  however,  arises  from  this  fact 
as  there  is  no  repugnancy  between  the  two 
acts.  That  of  1889  enlarges  the  power  of 
the  courts  so  that  they  may  Increase  the 
number  of  co'uncllmen  and  school  directors 
after  the  original  decree  dividing  the  borough 
Into  wards  and  fixing  the  numbw  of  wud 
officials.  Tlie  terms  and  effect  of  the  act  of 
1883  are  not  In  any  wise  affected  by  this 
change.    Judgment  reversed. 
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GORMI^Enr  0t  al.  r.  CAMPBELL  et  si. 

(Snprsme  Court  of  Pennsylvania.    Jan.  IB, 
1894.) 

Appeal  from  court  of  common  pleas,  Cleaifleld 
coontr;  DaTid  L.  Kreba,  Jndge. 

Bill  by  T.  G.  Gormley,  Frank  Hutton.  IT.  S. 
N.  Cronse,  M.  L  McCreight,  A  W.  Vosbnrg, 
Henry  Lose,  Jacob  Miller,  and  R.  A.  Ix>gan,  as 
the  board  of  school  directors  of  Dn  Bois  bor- 
oogh,  to  enjoin  George  B.  Campbell,  A.  L. 
Cole,  G.  L.  Griffin,  W.  S.  Luther,  William 
Rowe,  J.  I.  Brockbank,  D.  C.  Sharp,  R.  M. 
Boyles,  K.  Bothel,  and  J.  G.  Harris  from  act- 
ing as  a  board  of  school  directors;  to  enJola 
defendant  Bothel,  as  president,  and  defendant 
Cole,  as  secretary,  of  such  board,  from  issuiag 
warrants  on  the  treasurer  of  the  borou^;  to 
enjoin  D.  E.  Hibner,  as  treasurer  of  the  bor- 
ough, from  paying  any  such  warrants;  and  to 
enjoin  G.  M.  Alcorn,  as  collector  of  the  bor- 
ough, from  collecting  taxes  on  duplicates  for 
school  taxes,  issued  by  such  board.  From  a 
decree  for  oomplainants,  continuing  a  prelim- 
inary injunction,  defendants  appeal.    Reversed. 

Vboa,  EL  Murray,  Cyrus  Gordon,  and  A  L. 
Cole,  for  api>ellants.  W.  O.  Arnold,  for  appel- 
lees. 

MITCHELL,  J.  As  this  blU  was  foundt^i 
upon  and  merely  ancillary  to  the  proceedings 
on  quo  warranto  in  Com.  ▼.  Taylor,  28  Atl.  348, 
(opinion  filed  herewith,)  it  must  fall  with  the  re- 
Tvsal  of  that  judgment.  Injunction  dissolved, 
and  bill  dismissed,  with  cost*. 


(1E»  Pa.  St  M6) 

In  re  PEPPER'S  LSTATE. 
Appeal  of  OOMHONWEALTH. 

(Supreme  Court  of-  Pennsylvania.     Jan.  22, 
1894.) 

Dasoairr  a.vt>  Distkibution — Coixatkiui.  Inrbs- 
rTAMCB  Tax. 
Testator  gave  his  estate  to  his  collateral 
kindred  and  to  strangers  to  his  blood,  and,  to 
avoid  a  contest  of  the  win,  the  legatees  paid 
testator's  son  a  portion  of  the  estate.  Bdd, 
that  such  portion  was  not  taxable  under  Laws 
18S7,  p.  79,  providing  that  all  the  estate  of  a 
decedent  passiiig  by  will  to  ocdlaterals  shall  be 
taxed. 

Appeal  from  orphans'  coort,  Philadelphia 
county;  TTantw,  Judge. 

Settlement  of  the  estate  of  Edward  Pep- 
per, deceased.  Decedent  gave  all  his  estate 
to  collateral  kindred  and  to  strangers  to  his 
blood,  and,  to  avoid  a  contest  of  bis  will, 
fbey  gave  his  son  a  portion  of  the  estate. 
The  register  of  wills.  In  assessing  the  col- 
lateral inheritance  tax,  refused  to  allow  any 
deduction  for  the  amount  paid  to  the  son. 
David  Pepper,  the  executor,  appealed  to  the 
orphans'  comrt,  which  corrected  the  appraise- 
ment, and  allowed  the  deduction,  and  the 
commonwealth  appeals.    Affirmed. 

The  following  Is  the  opinion  of  Hanna,  P. 
J.,  of  the  orphans'  court: 

"The  collateral  inheritance  tax  la  imposed, 
by  the  act  of  1887,  only  upon  such  portion 
of  the  estate  of  a  testator  or  intestate  as 
passes  at  his  death  to  the  persons,  etc.,  oth- 
er than  lineal  descendants  o^  ancestors  de- 
T428A.no.5— 23 


scribed  in  the  act  In  this  case.  If  the  will 
was  allowed  to  stand,  the  entire  estate.  Is 
liable  to  the  tax;  but  the  only  son  of  teetiu' 
tor,  and  to  whom  no  bequest  was  made,  for 
the  reasons  stated  in  the  will,— that  he  was 
already  amply  provided  tar,  filed  a  caveat 
to  contest  the  validity  of  the  will.  After 
some  testimony  had  been  taken,  an  agree- 
ment of  compromise  was  entered  Into  be- 
tween some  of  the  legatees  and  the  caveator, 
whereby  they  authorized  the  executor  to  pay 
to  him  a  certain  sum  out  of  the  bequests  to 
them  In  settlement  of  the  controversy,  and  in 
consideration  thereof  the  caveator  agreed  to 
withdraw  the  caveat,  discontinue  all  pro- 
ceedings, and  that  the  will  should  be  ad- 
mitted to  probate,  etc.  The  question  now 
arises  whether  the  legatees  are  liable,  no  I 
only  to  the  collateral  tax  upon  the  balance 
of  their  legacies,  but  also  to  that  upon  the 
amount  they  agreed  to  pay  the  caveator  in 
compromise  and  settlement  We  have  reach- 
ed the  conclusion  that  under  the  most  fa- 
vorable construction  of  the  act,  so  far  as  re- 
spects the  contoitiMt  on  behalf  of  the  com- 
monwealth, they  are  not  so  liable,  and  for 
the  reason  that  the  amount  paid  the  caveator 
was  never  received  by  them  as  legatees,  and 
under  the  act  It  is  only  so  much  of  the  es- 
tate which  actually  passes  to  them  by  virtue 
of  the  wlU  that  Is  Uable  to  the  tax.  11^  will 
readily  be  seen,  if  the  contest  Instituted  by 
the  caveator  had  been  successful,  he  would 
be  entitled,  under  the  intestate  law,  to  the 
entire  estate,  and  freed  from  the  tax.  But, 
Instead  of  further  litigation,  he  accepted  a 
portion  of  the  estate,  relinquished  his  claim 
to  the  balance,  and  thus,  of  course,  reduced 
the  amount  passing  to  the  legatees;  and  in 
fact,  to  the  extent  of  the  amount  he  re- 
ceived, the  will  is  a  nullity;  so  that  all  the 
legatees  take  is  the  amount  of  their  bequests, 
after  deducting  the  sum  i»ald  the  caveator, 
and  this  they  concede  is  subject  to  the  tax. 
This,  we  think,  is  the  proper  construction  to 
be  placed  upon  the  act  of  assembly.  A  con- 
trary view  would  not  only  be  inequitable, 
but  work  a  hardship  upon  legatees  and  dis- 
tributees, and  surely  it  was  never  contem- 
plated thus  to  Impose  a  double  burden;  and, 
it  may  be  suggested,  the  compromise  is  in- 
finitely more  to  the  interest  of  the  common- 
wealth than  if  the  terms  of  settlement  were 
reversed,  viz.  the  will  set  aside,  the  entire 
estate  received  by  the  caveator,  and  then  he 
had  paid  the  legatees,  as  a  gratuity,  the 
amount  they  now  receive.  No  tax  whatever 
would  then  be  paid.  And,  as  shown  in 
Kerr's  Estate,  2  Pa.  Dlst  Ot  R.  635,  the 
payment  to  the  caveator  'simply  reduced  the 
estate  afterwards  passing  to  voluntews,  with 
the  same  effect  as  if  the  reduction  had  been 
caused  by  the  payment  of  debts,  or  tf  the 
payment  or  surrender  had  been  the  result  of 
a  suit  terminating  In  favor  of  the  claimant' 
The  appeal  is  sustained,  and  the  appraise- 
ment for  taTHtlon  corrected," 
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Page,  AUlnson  &  Penrose  and  W.  U.  Hen- 
■el,  Atty.  Qea.,  for  appellant  Jobn  S.  Ger- 
hard, for  appellee. 

PBB  CURIAM.  All  that  is  necessary  to 
be  said  on  the  questions  presented  by  this 
record  will  be  found  In  the  opinion  of  the 
learned  president  of  the  orphans'  court  For 
reasons  therein  given,  we  thinic  there  Is  no 
error  in  the  decree  complained  of.  Decree 
affirmed,  and  appeal  dismissed,  with  costs 
to  be  paid  by  appellant 


(15»  Pa.  St.  SU) 

In  re  KERR'S  ESTATE. 

Appeal  of  COMMONWEALTH, 

(Supreme  Court  of  FennsylTania.     Jan.  22, 
1804.) 

DbSOENT  JLVB  DISTBIBDTION — COLXATEBAL  INHBR- 

iTANCB  Tax. 
Where  tegtatrii  gave  a  portion  of  her 
estate  to  a  stranger  of  her  blood,  and  the  lat- 
ter, to  compromise  a  contest  of  the  will  by 
testatrix's  heirs,  ^ave  them  a  portion  of  the  . 
estate,  such  portion  was  not  taxable,  under 
Laws  1887,  p.  79,  providing  for  the  imposition 
of  a  specified  tax  on  an  estate  passing  by  will 
at  the  owner's  death  to  persons  other  than  lin- 
eal descendants  or  ancestors. 

Appeal  from 'orphans'  court  Philadelphia 
county;  Penrose,  Judge. 

Settlement  of  the  estate  of  Mary  J.  Kor, 
deceased.  One  Mrs.  Palmer  left  all  her  prop- 
erty to  Mrs.  Kerr,  and  the  heirs  at  law  and 
next  of  kin  Instituted  proceedings  to  con- 
test the  wilL  After  the  death  of  Mrs.  Kerr, 
her  hdrs  at  law  and  next  of  kin  compromis- 
ed with  the  heirs  at  law  and  next  of  IiJn 
of  Mrs.  Palmar,  by  which  compromise  the 
forma-  withdrew  all  claim  to  portions  of 
the  estate.  In  assessing  the  collateral  Inher- 
itance tax  on  Mrs.  Kerr's  estate  the  register 
of  wills  declined  to  make  any  deduction  by 
reason  of  the  property  surrendered  und» 
such  comprmnlse,  and  from  the  decision  her 
administrator  appealed.  The  orphans'  court 
snstained  the  appeal,  and  corrected  the  ap- 
praisement, and  the  commonwealth  appeals. 
Affirmed. 

The  following  Is  the  opinion  of  PENROSB, 
J.,  of  the  orphans'  court:  "Collateral  inher- 
itance tax  can  only  be  Imposed  in  the  cases 
specffied  by  the  statute;  viz.  upon  real  or 
personal  estate  passing  at  the  death  of  the 
owner,  'either  by  wUl  or  under  the  Intes- 
tate laws  of  this  state,  or  ♦  *  *  transfer- 
red by  deed,  grant,  bargain,  or  sale,  made 
or  intaided  to  take  effect  in  possession  or  &a- 
Joyment  after  the  death  of  the  grantor  or 
bargainer,'  to  the  persons,  etc.,  made  subject 
to  such  tax  No  liberality  of  construction 
can  extend  the  langoage  of  the  statute  so  as 
to  make  it  Include  ^tha>  mon^s  paid  to  ex- 
tinguish the  title  of  persons  claiming  ad- 
versely to  the  decedent  whose  estate  Is  liable 
to  taxation,  or  property  surrendered  by  way 
of  compromise  to  the  persons  so  claiming. 


and  thus  never  forming  part  of  the  dece- 
dent's estate  at  all.  Such  persons  are  nei- 
ther l^iateee  or  devisees,  heirs  or  next  of 
kin,  nor  are  they  grantees,  etc.,  under  as- 
signments or  transfers  made  or  intended  to 
take  effect  after  the  death  of  the  bargainer. 
The  allowance  mt  compromise  of  their  claims 
simply  reduces  the  estate  afterwards  passing 
to  volunteers,  with  the  same  effect  as  if  the 
reduction  had  been  caused  by  the  payment 
of  debts,  or  as  if  the  i>ayment  or  surrender 
had  been  the  result  of  a  suit  terminating  in 
favor  of  the  daimant  It  was  conceded  at 
the  argument  that  the  tax  was  paid  upon 
the  entire  estate  of  Elizabeth  S.  Palmer,  the 
original  testatrix;  and  the  question  now  pre- 
sented Mily  affects  the  tax  chargeable 
against  the  estate  of  Mary  J.  Kerr,  her  resid- 
uary legatee  and  devisee.  The  validity  of 
the  will  was  impeached,  'and  only  so  much 
of  Elizabeth  S.  Palmer's  estate  as  remained 
after  the  recognition  of  the  rights  of  those 
who  claimed  under  the  Intestate  laws  be- 
came the  estate  of  her  beneficiary.  No  more 
than  this  is  taxable  as  the  estate  of  the  lat- 
ter. The  appeal  is  sustained,  and  the  ap- 
praisement for  taxation  corrected  in  accord- 
ance with  this  opinion." 

W.  U.  Hensel,  Atty.  Gen.,  and  Page,  Allln- 
scm  &  Penrose,  for  appelant  J.  Rodman 
Paul  and  Blddle  &  Ward,  tat  appellee. 

PER  CURIAM.  We  deem  It  unnecessary 
to  add  anything  to  what  has  been  so  well 
said  by  the  learned  Judge  who  delivered  the 
opinion  of  the  orphans'  court  For  reasons 
given  by  him,  we  think  the  decree  should  not 
be  disturbed.  Decree  affirmed,  and  appeal 
dismissed,  with  costs,  to  be  paid  by  appel- 
lant 


(IS»  Pa.  St  48T) 
SHAW  V.  CITY  OP  PHILADELPHIA. 
(Supreme  Coort  of  Pennsylvania.     Jan.  22, 
1894.) 

HUMICIPAI.  COBFOKATIO:!; — Dbfeotiyb  Stsbbt — 
Negligence — Question  for  Jury. 
Where,  in  an  action  against  a  city  for 
personal  injuries  caused-  by  a  defective  street 
the  evidence  is  snch  that,  if  believed,  the  jury 
could  not  do  otherwise  than  find  that  those 
charged  with  the  duty  of  keeping  the  street  in 
repair  were  grossly  negligent,  an  instruction  to 
find  for  defendant  is  properly  refused. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county;   Arnold,  Judge. 

Action  by  WlUiam  Sliaw  against  the  city 
of  Philadelphia  tor  pa-sonal  injuries  caused 
by  a  defective  street  From  a  Judgment  en- 
tered on  the  verdict  of  a  Jury  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Chas.  F.  Warwick,  City  SoL,  and  B.  Spen- 
cer Miller,  Asst  City  Sol.,  t<x  appellant  Al- 
bert E.  Peterson,  for  appellee. 

PER  CURIAM.  This  suit  was  brought  to 
recovo^  damages  alleged  to  have  been  caused 
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by  the  negligence  of  the  dty  In  permitting 
PIfty-Second  street,  at  the  point  In  question, 
to  remain  In  a  dangeroiis  and  nnsafe  condi- 
tion for  public  traTd.  The  testimony  Is  such 
as  to  leave  no  doubt  as  to  the  alleged  negli- 
gence of  the  defendant.  If  believed  by  the 
Jury,  as  it  doubtless  was,  they  could  not  do 
otherwise  than  find  that  those  who  were 
charged  with  the  duty  of  Iceeplng  the  street 
In  proper  repair  were  grossly  negligent.  The 
case  was  clearly  for  the  jury.  The  only  er- 
rors assigned  are  the  refusals  of  the  learned 
trial  Judge  to  affirm  defendant's  points.  The 
first  of  these  aslted  binding  instructions  to 
find  for  defendant  To  have  affirmed  that 
would  have  been  plain  error.  The  other  two 
points  were  rightly  refused.  There  Is  noth- 
ing In  the  record  that  would  Justify  a  reversal 
of  the  Judgment.    Judgment  affirmed. 


(1S»  Pa.  St.  E04) 

BENNBR  V.  WEEKS. 

(Supreme  Court  of  Fenngylvania.     Jan.  22, 
1S94.) 

Sale— Action  bt  8ell,eh  aoainst  Third  Per- 
son—Whes  Maintained. 
Where  the  purchaser  of  personal  proper- 
ty places  the  money  necessary  to  pay  therefor 
in  the  hands  of  a  third  person  for  that  pur- 
pose, the  seller  may  recover  of  such  third  per- 
son the  contract  price  of  such  property. 

Appeal  from  court  ct  common  pleas,  Phil- 
adelphia county. 

Action  by  A  Penrose  Benner  against  John 
Hart  Weeks  to  recover  the  contract  price  of 
a  certain  tombstone  erected  by  plaintitf  at 
the  Instance  and  request  of  Kate  Scanlan. 
From  a  Judgment  entered  on  the  verdict  of 
a  Jury  in  favor  of  plaintiff,  def«idant  ap- 
peals.    Affirmed. 

Assignments  of  error:  "<1)  The  learned 
judge  erred  in  <±iarging  the  Jury  as  follows: 
If  you  find  from  the  evidence  that  Mr. 
Weeks  had  $38  in  his  bands,  which  this  wo- 
man had  put  there,  and  had  been  set  aside 
by  her  for  the  payment  of  this  tombstone, 
then  your  verdict  should  be  for  the  plaintiff 
for  that  amount.'  (2)  The  learned  Judge 
erred  in  charging  the  jury  as  follows:  'The 
mere  fact  that  Mr.  WeeliS  had  some  money 
belonging  to  this  woman  Scanlan  would  not 
of  Its^  make  him  liable  to  this  plaintiff,  or 
would  not  entitle  the  plaintiff  to  a  verdict. 
Under  the  circumstances  of  this  case,  if  you 
find  from  the  evidence  that  Mr.  Weeks  had 
$38  In  his  hands,  which  this  woman  had  put 
there,  and  bad  been  set  aside  by  her  for  the 
payment  of  this  tombstone,  then  your  ver- 
dict should  be  for  the  plaintiff  for  that 
amount;  but  if  he  had  money  of  hers  which 
was  not  set  aside  for  that  purpose,  but  was 
simply  holding  money  of  hers  generally,  then 
the  defendant  Is  entitled  to  a  verdict,  be- 
cause In  that  case  the  plaintiff  would  have 
to  get  a  verdict  against  this  woman,  and  at- 
tach whatever  moneys  were  in  his  hands.' 
($  The  learned  Judge  erred  in  not  withdraw- 


ing the  case  from  the  Jury.  (4)  The  learned 
Judge  erred  In  not  giving  the  Jury  binding  in- 
structions to  find  a  verdict  for  the  defend- 
ant" 

Horace  Haverstlck,  for  appellant   Francis 
S.  Cantrell,  tat  appellee. 

PER  CURIAM.  This  case  hinged  on  que» 
tions  of  fact  which  were  fairly  submitted  to 
the  Jury  in  a  clear  and  concise  charge,  of  which' 
the  defendant  has  no  Just  reason  to  complain. 
The  testimony  was  quite  sufficient  to  warrant 
the  submission,  and  the  only  inference  that 
can  be  drawn  from  the  verdict  is  that  all 
the  material  facta  were  found  in  favor  of  the 
plaintiff.  The  main  question  was  whether 
Mrs.  Scanlan  placed  in  defendant's  hands 
$38  to  pay  for  furnishing  and  setting  up  the 
tombstone  which,  at  her  request  was  pro- 
cured by  the  phiintiff.  The  Jury  must  have 
found  that  she  did.  Tbae  was  no  error  In 
charging  as  complained  <^  in  the  first-  and 
second  specifications.  It  would  have  been 
error  to  have  withdrawn  the  case  from  the 
Jury  by  directing  them  to  find  for  the  defend- 
ant   Judgment  affirmed. 


(159  Po.  St  60«> 
TALCOTT  V.  OPPENHEIMER. 

(Supreme  Court  of  Pennsylvania.     Jan.  22, 
1894.) 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  James  Talcott  against  J.  D.  Op- 
penhelmer.  In  which  there  was  a  Judgment 
for  plaintiff.  Afterwards  plaintiff's  attorney 
marked  such  Judgment  to  the  use  of  Jacob 
Singer,  who  subsequently  satisfied  the  same. 
Thereupon  plaintiff  filed  petitions  and  enter- 
ed rules  to  show  cause  why  such  marking  to 
the  use  of  Singer  and  such  satisfaction  should 
not  be  stricken  off.  From  a  Judgment  dis- 
charging such  rules,  plaintiff  appeals.  Dis- 
missed. 

John  F.  Keator  and  J.  S.  Freemann,  for 
appellant  Jacob  Singer  and  Emanuel  Furth, 
for'  appelleeti 

PER  CURIAM.  If  it  be  true,  as  aUeged  by 
plaintiff,  that  bis  attorney  of  record  had  no 
authority  from  him  to  sell  the  debt  in  Judg- 
ment In  this  case,  and  mark  the  same  to 
the  use  of  Mr.  Singer,  he  was  entitled  to  the 
relief  contemplated  by  his  nile  of  October  1, 
1892;  but  If  Bald  attorney  was  authorized 
by  him  to  do  so,  be  has  no  reason  to  com- 
plain of  anything  that  was  then  or  subse- 
quently done.  As  presented  to  us,  the  record 
is  manifestly  incomplete,  and  not  in  such  a 
shape  as  to  enable  us  to  properly  dispose  of 
the  question  referred  to.  There  Is  nothing 
now  before  us  that  would  Justify  a  reversal 
of  the  proceedings  complained  of.  Proceed- 
ings affirmed,  and  appeal  dismissed,  at  ap- 
pellant's costs,  but  without  prejudice  to  his 
right  to  appeal  from  the  order  of  March  6, 
1893,  discharging  sold  rule  of  October  1, 1882. 
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POSTBB  T.  CARSON  et  al. 

(Supreme  Court  of  Pennsylvaniai     Jan.  22, 
1894.) 

MORTOAOB— NOTIOK  Or  ASSIOSMBNT— FaTMBNT. 

The  assignment  of  a  mortgage  on  the 
margin  of  the  record  does  not  charge  the  mort- 
gagor with  notice  of  the  assignment,  and  pay- 
ment by  him  to  the  assignor  discharges  the  debt, 
unless  he  has  actual  notice  of  the  assignment. 

Appeal  from  court  of  common  pleas,  Al- 
legheny coonty. 

ijcire  facias  on  a  mortgage  by  William 
Foster  against  Robert  J.  Carson  and  others. 
In  -which  there  was  a  verdict  for  plaintiff,  and 
a  question  of  law  reseryed.  From  a  judg- 
ment entered  for  defendimtB  non  obstante 
yeredicto,  plaintiff  appeals.     Affirmed. 

W.  K.  Jennings  and  W.  S.  Thomas,  for  ap- 
pellant   li.  li.  Dayla,  for  appellee. 

STBRRBTT,  C.  J.  On  the  trial  of  this 
scire  facias.  It  appeared,  among  other  things, 
that  the  mortgage  In  suit  \^as  executed  and 
delivered  by  the  defendant  Agnes  J.  Carson 
to  Mary  Speelman,  who  assigned  the  same, 
on  the  margin  of  the  recwd  thereof,  to  A.  C. 
Jarrett,  of  which  assignment  the  mortgagor 
had  actual  notice.  The  bond  accompanying 
the  mortgage  was  also  assigned,  by  indorse- 
ment thereon,  to  said  Jarrett,  and  a  certifi- 
cate of  no  defense,  executed  and  acknowl- 
edged  March  28,  1888,  was  delivered  to  him. 
On  May  22,  1888,  said  Jarrett  assigned,  on 
the  margin  of  said  mortgage  record,  "to  plain- 
tiff, bis  heirs  and  assigns,  seven  hundred  dol- 
lars of  the  mon^s  secured  by  the  mortgage, 
with  interest  from  January  26,  1888."  The 
same  day,  this  assignment  was  noted  by  the 
recorder  on  the  back  of  the  mortgagee.  The 
mortgagor  had  no  actual  notice  of  the  assign- 
ment to  plaintiff  until  after  she  had  paid 
said  Jarrett  the  entire  mortgage  debt,  except 
the  sum  of  $200,  etc.  A  verdict  was  taken 
In  fHvor  of  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  on  the  question  of  law  re- 
served. The  facts  above  stated  are,  in  sub- 
stance, those  upon  which  the  question  was 
reserved.  Judgment  was  aft^wards  entered 
for  defendants  non  obstante  veredicto,'  and 
this  appeal  was  taken. 

Briefly  stated,  the  question  presented  Is 
whether  the  assignment  of  May  22,  1888,  on 
the  margin  of  the  mortgage  record,  by  Jarrett 
to  plaintiff,  was  such  legal  notice  to  the  mort- 
gagor as  precluded  her  from  setting  up  pay- 
ments made  by  her  to  Jarrett  before  she 
had  any  actual  notice  of  said  assignment. 
The  key  to  the  solution  of  this  question  Is  in 
the  principle  that  the  recording  act  was  in- 
tended, not  for  the  benefit  of  the  mortgagor, 
but  to  provide  a  real  security  for  his  debt 
Not  being  for  the  mortgagor's  benefit  it  is 
obviously  Immaterial  to  him  whether  or  not 
the  mortgage  has  beat  recorded.  His  cred- 
itor may  or  may  not  avail  himself  of  bis 


security,  but  the  t&6t  of  record  does  not  alter 
the  contract  relations  of  the  parties.  The 
undertaking  of  the  mortgagor  is  to  pay,  and 
payment,  wherever  or  however  made,  will 
satisfy  the  debt  He  is  under  no  obligation 
to  make  inquiry  as  to  the  record,  and  the 
mortgagee  cannot  allege  an  unsatisfied  record 
In  answer  to  a  plea  of  actual  payment.  If 
the  debtor  Is  nnder  no  obligation  to  take 
notice  of  the  record  of  his  mortgage,  mncfa 
less  must  he  take  notice  of  the  assignment  of 
it  The  assignee  has  but  an  equity,  and  as 
he  is  bound  to  Inquire  for  all  the  defenses 
which  the  debtor  may  have,  whether  they  ap- 
pear of  record  or  not  so  he  must  give  notice 
of  the  assignment.  If  he  would  protect  himself 
against  subsequent  payments  made  to  his 
assignor.  Bury  v.  Hartman,  4  Serg.  &  R. 
175;  Houy  v.  Brothers,  48  Fa.  St  70;  Horst- 
man  v.  Gerkw,  49  Pa.  St  282.  "Legal  «• 
constructive  notice,  as  distinguished  from 
actual,"  said  Mr.  Justice  Strong  In  Heiuy  v. 
Brothers,  supra,  "is  that  which  the  law  re- 
gards as  sufficient  to  give  knowledge.  If  the 
existence  of  knowledge  Is  presumed  from  any 
other  fact  If  the  presumption  be  juris  et  de 
jure,  the  other  fact  must  be  certain.  But 
there  Is  no  certainty  that  a  debtor  has  knowl- 
edge of  tbe  entry  of  a  judgment  against  him 
by  virtue  of  a  warrant  of  attorney  which  he 
may  have  signed.  Much  less,  Hs&t  he  has 
knowledge  of  the  assignment  of  a  judgment 
*  *  *  A  subsequent  incumbrancer  or  pur- 
chaser must  know,  for  it  Is  his  duty  to  ex- 
amine the  record."  The  recording  act  im- 
poses no  such  duty  on  a  mortgagor.  It  is  to 
the  Interest  of  the  assignee,  not  his,  that  the 
assignment  should  be  made  effectual;  and  it 
would  be  an  intolerable  hardship  If,  every 
time  he  may  wish  to  make  a  payment  and 
obtain  a  credit  on  bis  debt  he  should  be  com- 
pelled to  visit  the  recorder's  office  to  ascer- 
tain whetha  or  not  his  mortgage  has  been 
assigned.  It  is  therefore  apparent  that  actual 
notice  of  the  assignment  Is  essential  to  the 
completion  of  the  contract  rdatlons  between 
the  assignee  and  the  mortgagor,  and  conse- 
quently, until  that  has  been  given,  the  mort- 
gagor does  no  wrong  In  making  payments  to 
the  mortgagee.  The  court  below  was  there- 
fore right  In  entering  judgment  for  defend- 
ants non  obstante  veredlctoi  and  its  judgment 
must  be  affirmed. 


(1£9  Pa.  at.  SH) 
GOODWIN  V.  SCHOTT.    (No.  100.) 

(Supreme  Court  of  Pennsylvania.    Jan.  29, 

1894.) 
NBOOTUBLa  Instbuhekt— Action— AvnoAvn 

or  DSVBHBB. 

Where,  in  an  action  on  a  note  given  for 
the  purchase  price  of  a  druf^  store,  the  afii- 
davlt  of  defense  states  that  plaintiff  represented 
the  receipts  to  have  be^i  from  $6  to  $14  a 
day,  showing  the  apparmt  tmth  of  bia  state- 
ment by  a  copy  of  the  ledger,  when  in  fact  they 
were  very  small;   and  that  the  stock  of  goods 
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waa  worth  $2,000,  when  In  fact  It  was  wwth 
only  $100,  beiDK  stale  and  unsalable;  that 
plaintiff  by  frand  prevented  an  examination  by 
defendant  of*  the  stoclc;  and  that  defendant, 
immediately  upon  examination  and  discovery  of 
the  fraud,  notified  plaintiff,  abandoned  the  store, 
and  demanded  the  return  of  the  notes)  and 
that  plaintiff  had  been  enjoined  from  negotiat- 
ing the  notes,— Add,  that*  the  afSdavit  was  suffi- 
cient to  entitle  defendant  to  a  trial. 

Appeal  from  coort  of  common  pleas, 
Philadelphia  county;   M.  Arnold,  Judge. 

Action  by  Eugene  B.  Ooodwin  against 
Arnold  Schott,  as  indorser  upon  his  wife's 
note.  fVom  a  Judgment  discharging  a  rule 
few  judgment  for  want  of  a  saifflclent  affi- 
davit of  defense,  plaintiff  appeals.  Af- 
firmed. 

The  affidavit  of  defense  was  as  follows: 
"The  promissory  notes  sued  upon  In  this 
case  were  made  by  Bertha  Schott,  his  wife, 
and  by  him  indorsed  and  delivered  to  the 
plabntlit  In  oonsidoration  of  the  promise  and 
undertaking  of  the  plaintiff  to  sell  to  depo- 
nent a  medical  practice  and  drug  store  In 
the  city  of  Camden,  N.  J.,  the  latter  situate 
at  Fifth  and  CUntom  streets,  which  attempt- 
ed sale  waa  fraudulent,  and  the  said  notes 
were  obtained  from  him  by  the  deceit  and 
the  false  and  fraudulent  conduct  and  rep- 
resentations of  the  plaintiff,  the  facts  and 
circumstances  whereof  being  as  follows: 
The  deponent  Is  a  physician,  and  has  for 
many  years  practiced  In  the  dty  of  Philadel- 
phia. In  1889  his  health  failed,  and  for  two 
years  he  was  compelled  to  leave  Philadel- 
phia, and  reside  at  Atiantic  City,  N.  J. 
Early  in  the  spring  of  1891,  having  recov- 
ered suffidentiy  to  resume  work,  bis  atten- 
tion was  called  to  an  advertisement  in  the 
Public  Ledger,  of  this  city,  in  the  month  of 
April,  1891,  offering  for  sale  a  drug  store, 
with  or  without  practice,  at  Camden,  N.  X, 
signed  Or.  Goodwin,  Kenton,  Delaware. 
The  deponent  communicated  with  the  plain- 
tiff, the  advertisw,  and  negotiations  -took 
place  between  them.  The  plaintiff  repre- 
sented that  his  practice,  though  only  two 
years  old,  av.eraged  a  return  of  $1,200  a  year, 
and  was  constantiy  increasing.  That .  the 
stock  of  the  drug  store  was  worth  $2,000. 
That  it  was  fully  stocked,  and  compared  in 
this  respect  with  the  best  In  Camden,  and 
that  its  dally  receipts  ran  from  six  to  four- 
teen dollars;  and  on  one  occasion  during 
the  negotiations  he  exhibited  to  deponent 
what  he  represented  to  be  a  copy  of  his  ledg- 
er,  showing  cash  receipts  of  the  drug  store 
for  the  then  preceeding  twelve  months, 
which  ranged,  as  It  appeared,  from.t225  to 
$400,  per  month.  Ehirlng  these  negotiations, 
which  lasted  over  a  month,  the  deponent 
repeatedly  asked  for  opportunity  to  inspect 
the  stock  of  the  said  stMre;  but  by  ingenious 
pretexts  these  requests'  were  evaded  by  the 
plaintiff,  dther  by  pretending  want  of  time 
on  the  part  of  the  plaintiff,  or  the  excuse 
that  be  was  rarely  In  Camden,  w  that  be 


was  detained  by  business  In  Delaware,  or 
be  would  fail  to  be  present  on  appointment, 
and  his  representative  would  profess  not 
to  have  the  keys  of  the  store.  These  devices 
were  plausible,  and  the  deponent  did  not  sus- 
pect that  the  plaintiff  was  contemplating  a 
fraud.  On  May  14,  1891,  deponent  and  bis 
wife  met  the  plaintiff  at  the  store.  The  lat- 
ter urged  deponent  to  close  the  sale  at  once, 
as  he  expected  another  buyer  at  one  o'clock, 
which  hour  was  then  at  hand.  Deponent  re- 
peated that  he  had  not  been  afforded  an  op- 
portunity to  examine  the  stock,  and  that  be 
relied  wholly  on  the  plaintiff's  representa- 
tions. The  latter  said  the  stock  of  drugs  was 
worth  fully  11,600,  not  Including  the  fixtures 
and  soda  fountain.  The  deponent  then 
closed  the  purcbase,  and  gave  notes  in  suit, 
and  a  bill  of  sale  of  the  stock  and  certain  fix- 
tures of  said  store  was  taken;  but  no  as- 
signment of  the  said  alleged  medical  prac- 
tice was  made^  or  any  stipulations  concern- 
ing the  same.  On  taking  possession  of  the 
store,  an  Inspection  and  account  of  the  stock 
exposed  the  premeditated  fraud  practiced 
upon  the  defendant  by  the  plaintiff.  The 
stock  was  almost  destitute  of  the  drugs  and 
medicines  absolutely  required  in  a  dmg 
store.  What  tinctures  and  syrups  and  other 
preparations  there  were,  which  are  usually 
made  In  the  store,  were  worthless,  not  being 
made  in  accordance  with  the  United  States 
pharmacopoeia,  and  of  only  half  the  strength 
prescribed.  The  herbs,  roots,  barks,  and 
leaves,  which  ought  to  be  renewed  every 
season,  were  so  stale  as  to  be  utterly  useless, 
and  fit  only  to  be  thrown  away,  the  most  of 
them  having  been  there  from  six  to  ten 
years,  as  deponent  is  informed  and  believes. 
Most  of  the  drawers  and  other  receptacles 
were  empty,  and  the  rest  partly  filled  with 
spoiled  and  rotten  material.  There  was  al- 
most no  stock  at  all  of  drugs  used  for  filling 
prescriptions.  The  cases  and  windows  were 
filled  mostly  with  tx>tties  containing  col- 
ored water;  nearly  all  the  perfume  bottles 
contained  merely  water.  Few  even  of  the 
cheapest  articles  in  geno'al  use  needed  to 
carry  on  a  drug  store  were  there.  Even  the 
nominal  value  of  the  whole  was  less  than 
$100,  and  the  most  of  that  was  in  patent 
medicines  which  were  obsolete  and  unsala- 
ble. The  plaintiff's  said  ledger  and  any 
other  book  showing  the  amount  of  his  stock 
and  business  had  been  removed  by  him.  On 
examining  the  file  ot  prescriptions  for  the 
preceding  five  months  up  to  date  of  depo- 
nent's purchase  it  was  found  that  the  plain- 
tiff systematically  and  almost  daily,  in  num- 
bering the  orescriptions,  skipped  many  num- 
bers, in  order  to  deceive  any  proposed  pur- 
diaser,  so  that  It  would  appear  at  a  glance 
that  he  had  filled  twice  or  more  prescrip- 
itions  than  he  really  had  done.  Further,  the 
deponent  says  that  he  is  Informed,  believes, 
and  expects  to  be  able  to  prove  at  the  trial 
of  this  case,  that  the  plaintiff  said  to  bis 
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derk,  pending  the  aforesaid  negotiatlodi 
between  him  and  deponent,  that  he  had  a 
proposed  purchaser,  meaning  the  deponent, 
who  had  urged  him  at  different  times  to  be 
allowed  to  examine  the  store;  but  that  he, 
the  plaintiff,  had  to  refuse  it,  as  he  would 
not  hare  any  buyo'  if  he  did  not  succeed  in 
preventing  that  Also,  that  if  the  deponent 
should  call  unexpectedly  In  the  plaintiff's 
absence  he  would  not  purchase  if  allowed  to 
see  the  daily  receipts  in  the  drawer,  and  that 
the  clerk  should  show  the  accumulated  re- 
ceipts of  different  days  to  Induce  the  belief 
tn  the  mind  of  deponent  that  they  were  the 
receipts  of  a  single  day;  and  on  another 
occasion,  when  the  deponent  was  expected, 
the  said  clerk  was  m-ged  by  plaintiff  to  show 
deponent  the  amount  of  a  large  bill  that 
had  been  paid,  in  order  to  deceive  him  as  to 
the  amount  of  the  daily  receipts.  Fxirther, 
that  the  plaintiff  had  himself  purchased  the 
said  drug  store  two  years  before  the  sale 
to  deponent,  and  had  systematically  depleted 
the  stock,  and  turned  it  into  cash.  Further, 
that  just  before  possession  of  the  store  was 
given  to  deponent  the  plaintiff  carried  off 
from  the  store  to  Delaware  all  the  drugs 
which  were  costly  and  used  in  putting  up 
prescriptions.  Further,  that  the  receipts 
from  the  drug  store  during  the  plaintiff's 
ownership  had  been  always  very  small,  and 
hardly  covered  the  expenses,  and  that  the 
plaintiff's  practice  amounted  to  almost  noth- 
ing. On  discovering  by  the  investigation 
and  account  of  the  stock  the  fraud  and  de- 
ceit that  had  been  practiced  upon  him  by 
the  plaintiff,  the  deponent  Immediately  aban- 
doned the  said  store,  notified  the  plaintiff, 
and  demanded  the  return  of  the  notes  in 
suit;  and  a  proceeding  was  Instituted  by  bill 
io  the  court  of  chancery  of  New  Jersey  on  be- 
half  of  deponent's  wife  against  the  plain- 
tiff, wherein,  on  May  23,  1891,  as  deponent 
is  advised  by  counsel,  a  restraining  order  or 
Injunction  was  signed  by  said  court  enjoin- 
ing the  said  plaintiff  from  negotiating,  sell- 
ing, assig^nlng,  or  in  any  wise  disposing  of 
the  said  notes,  since  which  time,  and  until 
the  commencement  of  this  suit,— over  two 
years,— the  deponent  had  not  beard  of  or 
from-  the  plaintiff  or  the  said  notes  except 
the  bank  notice  of  maturity  of  the  first  note 
in  July,  1891.  All  which  facts  above  set 
•forth  deponent  expects  to  prove  at  the  trial 
of  this  cause." 

Alfred  D.  Wiler,  for  appellant  Henry  0. 
Titus,  for  appellee. 

PER  CURIAM.  Assuming,  as  we  must  in 
cases  of  this  class,  that  the  defendant  is 
prepared  to  substantiate  by  competent  evi- 
dence the  material  facts  averred  in  his  affi- 
davit of  defense,  there  was  no  error  in  dis- 
charging plaintiff's  rule  for  judgment.  The 
affidavit  of  defense  is  quite  sufficient  to  en- 
title the  defendant  to  a  trial  by  jury.  Judg- 
ment affirmed. 


GOODWIN  T.  SCHOTT.    (No.  101.) 

(Supreme  Court  of  Pennaylvadia.    Jan.  70, 
1894.) 

Appeal  from  court  of  common  pleas,  Philadel- 
phia coanty;   M.  Arnold,  Judge. 

Action  by  Eugene  B.  Goodwin  against  Ber- 
tha Schott  upon  her  note  made  for  the  benefit 
of  her  husband,  and  by  him  endorsed  to  plain- 
tiff. From  a  judgment  diachargibg  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of 
defense,  plaintiff  appeals.    Affirmed. 

The  affidavit  was  substantially  the  same  as 
in  the  case  of  Goodwin  v.  Schott,  28  Atl.  356. 

Alfred  D.  Wiler,  for  appellant  Henry  C.  Ti- 
tus, for  appellee. 

PER  CURIAM.  The  affidavit  of  defense  in- 
terposed in  this  case  is  sufficient  to  entitle  the 
defendant  to  a  trial  by  jury,  and  hence  the 
plaintiff's  rule  for  jadgment  for  want  of  a 
sufficient  affidavit  of  defense  was  rightly  dl*- 
charged.    Judgment  affirmed. 


(161  Fa.  St.  BO) 
FOREMAN  T.PENNSYLVANIA  B.  CO. 
(Supreme  (Tourt  of  Pennsylvania.    Jan.  29, 

1894.) 
Railkoad  Companies— Import  to  Person  on 

TBAOK — CONTKIBDTOBT  NeOLIOBKCB. 

In  an  action  for  personal  injuries,  it  ap- 
peared that  there  were  three  tracks  at  a  sta- 
tion, it  being  on  the  south  one;  that  over  the 
tracks  was  a  bridge,  and  between  the  south  and 
middle  track  a  hoard  fence.  Plaintiff,  who 
was  accustomed  to  take  his  train  on  the  south 
track,  a  few  days  before  the  accident,  arrived 
at  the  station  a  minute  l>efore  the  starting  time, 
and,  his  train  being  then  on  the  middle  track, 
he  was  told  by  the  conductor  to  pass  around 
the  fence,  and  catch  the  train  than.  On  the 
day  of  the  accident,  which  was  drizzly,  plaintiff 
arrived  only  a  minute  before  time,  and  seeing 
a  train  on  the  middle  track,  which  he  thought 
was  his,  started  around  the  fence,  without  look- 
in?,  and  carrying  his  umbrella  open  before  him, 
and,  while  on  the  middle  track,  he  was  struck 
by  the  train  he  was  accustomed  to  take,  as  it 
was  being  switched  to  its  nsual  position  on  the 
south  track.  Beld,  that  a  judgment  of  non- 
suit was  properly  rendered,  because  of  hia  con- 
tributory negligence. 

Appeal  from  court  of  common  pleas,  PhU- 
adelphia  county. 

Action  by  Edwin  Foreman  against  the 
Pennsylvania  Railroad  (Company.  From  a 
judgment  of  nonsuit  plaintiff  appeals.  Af- 
firmed. 

The  opinion  of  the  court  below  was  as  fol- 
lows: 

"This  action  was  brought  to  recover  for  per- 
sonal injuries.  The  plaintiff  lived  at  Paoll, 
and  it  was  his  custom  to  take  the  5:55,  A.  M. 
train  from  that  place  to  his  business  in  Phil- 
adelphia. At  Paoli  station  there  are  three 
tracks,- the  south  track,  on  which  trains  for 
Philadelphia  run;  the  middle  track,  used  for 
various  purposes;  and  the  north  track,  for 
trains  going  west  The  6:S5  A.  M.  train 
from  Paoli  east  started  from  this  point  The 
eu^ne  and  cars  remained  over  night  in  a 
yard  west  of  the  station  and  north  of  all 
the  tracks.    On  coming  out  of  the  yard  in 
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the  mamlng,  the  tzain  was  carried  by  a 
switch  across  the  north  track  to  the  middle 
track,  and  It  passed  east  on  this  track  some 
distance  beyond  the  station,  where  It  was 
switched  onto  the  south  track,  and  backed 
up  to  the  station.  The  station  is  south  of 
the  trades,  and  a  shed  or  shelter  is  on  the 
north.  A  bridge  extends  over  all  the  trades 
a  few  feet  west  of  the  station,  and  is  reached 
by  steps  on  either  side  leading  to  it  Be- 
tween the  south  and  the  middle  trad£  Is  a 
wooden  fence,  extending  about  seventy  yards 
east  of  the  station.  The  plaintiff  lived  south 
of  the' railroad,  and  had  taken  this  train  for 
the  dty  almost  every  morning  for  a  year, 
and  was  familiar  with  the  station  and  its 
6urroundIngB.  On  the  morning  of  October 
24th,  three  days  before  the  accident,  he  ar- 
rived at  the  station  one  minute  before  the 
starting  time,  and  found  bis  train  standing 
on  the'  middle  trade  At  the  request  of  the 
conductor,  he  passed  around  the  east  end  of 
the  fence,  and  got  on  the  train  where  he 
found  It  standing.  On  the  day  of  the  Injury, 
October  27th,  he  reached  the  station  one  min- 
ute or  less  before  the  train  started.  He  saw 
a  train  standing  on  the  middle  track,  and, 
supposing  it  was  the  train  he  was  to  take, 
stepped  from  the  platform,  crossed  the  south 
tracks,  and  walked  eastward  on  the  roadbea 
between  the  tracios  and  the  fence,  to  reach 
the-end  of  the  latter,  in  order  to  pass  around 
it  The  train  for  the  city  had  passed  east- 
ward <Hi  the  middle  trade,  and  been  turned 
on  the  south  track,  and  was  backing  to 
the  station  before  he  started,  but  was  not 
In  sight  because  of  an  embankment  at  a 
curve  of  the  road.  Before  reaching  the  end 
of  the  fence,  he  met  this  train,  and  was 
atmdC  by  It  and  severely  Injured.  The 
mcMiting  was  dull  and  rainy,  and  he  walked 
with  his  head  down,  and  he  carried  an  um- 
brella, which  obstructed  his  view  of  any  ob- 
ject in  front  He  was  Intent  on  reaching 
what  be  thought  to  be  his  train,  and  was 
lookinj;  at  It  He  did  not  look  down  the 
track,,  as  he  supposed  no  train  was  in  that 
direction.  On  reaching  the  station,  and  see- 
ing can  stuidlng  on  the  middle  track,  he  at 
once  concluded  that  the  same  conditions  were 
before  him  that  existed  on  the  24th,  and  In- 
stantly, and  without  reflection  or  exercising 
any  precantion,  acted  upon  that  condusion. 
On  this  occasion  he  did  not  step  upon  the 
roadbed  at  the  suggestion  of  any  one,  but  at 
his  own  instance,  and  during  the  year  he  had 
but  once  taken  the  train  on  the  middle 
track.  To  reach  that  track,  had  it  been  nec- 
essary, there  was  a  bridge  to  the  west  and 
a  plank  crossing  to  the  east  at  the  end  of 
the  fence,  and  a  platform  south  of  the  trades 
extending  from  the  bridge  to  a  point  near 
the  crossing,  and  beyond  the  place  at  which 
he  was  Injured. 

"Assuming  that  the  railroad  company 
would  have  been  liable  if  the  plaintiff,  with- 
out fault  on  his  part,  had  been  injured  when 


he  crossed  the  tracks  on  the  24tfa  by  the  di- 
rection of  the  conductor.  It  is  not  liable  for 
his  Injury  on  the  27th,  when  he  crossed  of 
his  own  motion,  If  his  conduct  at  that  time 
is  considered  without  reference  to  what  oc- 
curred on  the  24th.  With  a  single  exception, 
every  morning  for  a  year  he  had  found  the 
train  on  the  south  track.  That  it  was  on 
the  middle  track  on  that  morning  was  evi- 
dently due  to  some  exceptional  cause,  and 
could  not  give  rise  to  a  reasonable  belief  that 
a  new  place  of  starting  hod  been  established. 
If  such  a  belief  could  arise,  the  fence  was  a 
standing  notice  not  to  attempt  to  reach  the 
train  by  crossing  the  south  track,  and  per- 
fectly safe  means  of  reaching  It  by  a  bridge 
over  the  tracks  bad  been  provided,  and  a 
reasonably  safe  one  by  the  plank  crossing 
at  the  eastern  end  of  the  fence.  The  plain- 
tiff's first  mistake  was  In  supposing  that  the 
train  standing  on  the  middle  trade  was  the 
one  by  which  he  could  reach  the  city.  His 
second  and  more  serious  error  was  in  at- 
tempting to  reach  It  by  walking  along  the 
roadbed,  .in  close  proximity  to  the  track, 
and  without  noticing  what  was  before  him. 
If  the  railroad  company  was  In  any  way  ac- 
countable for  the  first  be  alone  Is  to  blame 
for  the  second;  and  it  was  the  second,  and 
not  the  first  that  occasioned  his  Injury.  He 
was  not,  as  was  urged  on  the  argument  of 
the  case,  by  any  fault  of  the  defendant 
placed  suddenly  in  a  position  of  peril.  On 
the  platform  of  the  station  he  was  in  a 
place  of  entire  safety,  with  some  time  to  ob- 
serve and  reflect  If  it  was  brief,  it  was  be- 
cause he  made  it  so.  There  was  no  peril  to 
be  avoided.  If  he  had  been  misled  as  to 
the  starting  point  of  his  train,  there  was  a 
safe  way  to  reach  it  with  which  he  was  en- 
tirely familiar.  Without  reflection,  he  chose 
a  way  obviously  dangerons,  and  then  failed 
to  exercise  the  most  ordinary  precaution  to 
avoid  injniy.  We  are  of  opinion  that  the 
nonsuit  was  properly  entered,  and  this  rule 
is  discharged." 

John  Dolman,  for  appdiant  David  W. 
Sellers,  for  appellee. 

PER  OURIAM.  At  Paoli  station,  where 
plaintiff  was  injured,  the  defendant  company 
had  tliree  tracks.  Passenger  trains  for  Plill- 
adelpbia  left  the  station  on  track  No.  1. 
While  the  train  was  passing  through  the 
switches  in  order  to  take  its  usual  position 
for  starting,  the  plaintiff  unnecessarily,  and 
without  Invitation  from  any  one,  went  upon 
the  roadbed,  and  was  struck  by  the  rear  aid 
of  the  train  that  was  being  backed  up.  The 
imdisputed  testimony  shows  a  clear  case  of 
contributory  negligence  on  his  part,  and 
hence  there  was  no  error  in  refusing  to  take 
off  the  Judgment  of  nonsuit.  The  case  comes 
within  the  principle  of  Irey  v.  Railroad  C!o., 
132  Pa.  St  563,  19  AU.  341.  Judgment  af- 
firmed. 
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CITT  OF  PHILAIJ3ELPHIA  v.  BRAD- 

FIEID. 

(Supreme  Court  of  PennsylTania.     Jan.  29, 

18&4.) 

8TRBKT8— Cost  ov  Bbwek— Ekfobcembnt  against 
Abuttixo  Owneb. 
Assumpsit  will  not  iie  against  an  abut- 
ting owner  for  cost  of  sewer,  there  being  no 
remedy  provided  by  statute  other  than  by  pro- 
ceeding in  rem. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Assumpsit  by  the  city  of  Philadelphia 
Against  Maty  Bradfleid.  Judgment  of  non- 
suit   Plaintiff  appeals.    Affirmed. 

B.  Spencer  Miller  and  Charles  E.  Pancoast, 
for  appellant.  Morris  A.  Bradfield,  for  ai>- 
pellee. 

PER  CURIAM.  This  action  of  assumpsit 
was  brought  to  collect  the  frontage  charges 
against  defendant's  property  on  Hamilton 
street,  for  the  construction  of  a  sewer  In 
said  street,  as  set  forth  in  plalntllT's  state- 
ment The  only  assigned  cause  of  demurrer 
is:  "No  personal  claim  exists  for  the  al- 
leged debt  but  the  law  gives  thorefor  only 
an  action  In  rem  against  the  land."  The 
court  below  evidently  thought  with  the  de- 
fendant, that  the  collection  of  such  munici- 
pal claims  by  a  personal  action  against  the 
owner  of  the  abutting  property  was  unau- 
thorized, and  Judgement  for  the  defendant 
was  accordingly  entered.  We  have  not  been 
referred  to  any  act  of  assembly  that  author- 
izes the  collection  of  such  claims  otherwise 
than  by  the  familiar  proceeding  in  rem. 
Neither  of  the  specifications  of  error  is  sus- 
tained.   Judgment  affirmed. 


(IW  Pa.  St.  SU) 

CITY  OF  PHILADELPHIA  v.  MERKLBE. 

(Supreme  Court  of  Pennsylvania.     Jan.  29, 

1894.) 

Stxbbts— Cost  o*  Pavino— BNVOROntBitT 

AGAINST  ABUTONO  OWNERS. 

Assumpsit  will  not  lie  against  an  abut- 
ting owner  for  cost  of  street  paving,  there  be- 
ing no  remedy  provided  by  statute  other  than 
by  proceeding  in  rem. 

Appeal  from  court  of  commcm  pleas,  Phila- 
delphia county;  Reed,  Judge. 

Assumpi^t  by  the  city  of  Philadelphia 
against  Giiarles  R.  Mender  Judgment  of 
nonsuit    Plaintlfl  appeals.    Affirmed. 

B.  Spencer  Miller  and  Oharies  B.  Pancoast, 
for  appellant  William  H.  Peace,  for  ap- 
pellee. 

PER  CURIAM.  This  action  of  assompslt 
was  brought  to  recover  the  cost  of  paving 
Winchester  street  In  front  of  d^endant's 
property.  It  Is  not  denied  that  the  work 
was  done,  nor  is  there  any  controversy  as  to 
the  cost  thereof.  The  only  question  is  whether 
the  latter  can  be  recovered  in  a  personal 


aetlon  against  the  abutting  property  owner. 
In  refusing  to  take  off  the  Judgment  of  nm- 
suit  the  court  below  doubtless  acted  upon 
the  reasonable  presumption  that  the  only 
remedy  provided  for  the  collection  of  such 
claims  is  by  the  ordinary  and  well-recog- 
nized proceeding  In  rem.  We  have  not  be«i 
referred  to  any  act  of  assembly  that  In  plain 
terms  provides  any  other  remedy.  There 
was  no  MTor  in  refusing  to  take  off  the  Judg- 
ment of  nonsuit 

It  is  not  without  reason  that  defendant's 
attorney  objects  to  the  blending  of  this  case 
in  same  paper  tMoks  with  another  and  dif- 
ferent case,  in  wbich  be  Is  not  concerned. 

Judgment  affirmed. 


(U9  P>.  St  OS) 
HOLLIS  V.  BROWN  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  29, 
1S94.) 

Lakdiord  and  Tenant  —  Abateicint  of  Ren>— 
Condition  of  Premises. 
Where  a  tenant  vacates  the  premises 
without  giving  the  required  notice  to  terminate 
the  lease,  the  condition  of  the  premises  is  no  de- 
fense to  an  action  for  rent  during  the  unex- 
pired term. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Peter  C.  Hollls  against  Susan  B. 
Brown  and  Elizabeth  H.  Brown  to  recover 
rent  There  was  Judgment  for  plaintiff  for 
want  of  a  sufficient  affidavit  of  defense,  and 
defendants  appeal.    Affirmed. 

This  Is  an  action  of  rent  for  the  months  of 
March,  April,  and  May,  1803,  on  a  house  and 
lot  of  ground  under  a  lease  made  August  31, 
1891,  to  run  for  the  term  of  nine  months,  or 
to  June  1,  1892,  and  thereafter  from  year  to 
year,  until  either  party  shall  have  given  three 
months'  written  notice  to  the  other,  before 
the  end  of  any  one  year  after  June  1,  1892, 
of  an  intention  and  desire  to  determine  the 
tenancy,  at  the  rent  of  $700  per  annum,  pay- 
able in  equal  quantity  payments.  Plaintiff 
alleges  that  on  February  28,  1893,  defend- 
ants left  the  premises  without  prevlons  no- 
tice, and  refused  to  pay  the  $175  due  for  the 
rent  from  March  1  to  June  1,  1898.  The 
material  part  of  defendants'  affidavit  of  de- 
fense reads  as  follows:  "In  the  winter  of 
1898,  the  defendants  discovered  tliat  the 
premises  were  In  a  wholly  unfit  and  unin- 
habitable condition,  owing  to  the  defective 
drainage;  and  they  were  Informed  by  their 
physician,  and  verily  believe,  It  was  danger- 
ous to  their  lives  to  remain;  and  that  they 
removed  from  the  said  premises  as  soon  as 
the  critical  condition  of  the  health  of  one  of 
the  defendants  permitted  her  to  t>e  removed; 
and  that,  had  they  not  vacated  the  said  prem. 
ises,  the  t>oard  of  health  of  the  city  of  Phila- 
delphia would  have  required  them  to  do  so; 
and  that  subsequently  to  that  time,  and  unti! 
the  Ist  day  of  June,  1893,  the  date  on  which 
the  plaintiff  admits  the  lease  of  the  said 


Digitized  by  V^OOQ IC 


Ru) 


m  BB  ASHBUBNER'S  E8TATB. 


861 


premises  to  bare  terminated)  tbe  said  prem- 
ises were  not  In  a  suitable  sanitary  condi- 
tion for  habitation.  Tour  deponent  Is  In- 
formed that  tbe  uninhabitable  condition  of 
the  premises,  owing  to  the  defective  drain- 
age, terminated  the  lease,  If  It  ever  had  any 
force  and  effect,  and  that  on  and  after  the 
28th  day  of  February,  1893,  the  date  on 
which  the  defendants  left  the  premises,  no 
more  liability  on  the  part  of  the  defendants 
occurred  under  the  terms  pf  the  lease;  and 
that  all  obligations  under  the  lease,  if  any 
there  were,  due  by  the  defendants  to  the 
plaintiffs  up  to  and  Including  the  28th  day 
of  February,  1893,  have  been  discharged  by 
the  defendants;  and  this  deponent  denies 
that  It  was  through  any  fault  of  the  de- 
fendants that  any  injury  occurred  to  the 
plumbing  on  the  said  premises,  but  that  the 
imlnhabitable  condition  of  the  said  prem- 
ises was  due  to  the  defective  construction 
of  said  plumbing;  and  this  deponent  fiulher 
denies  that  there  were  any  repairs  necessary 
in  the  stable  or  house  owing  to  any  act  or 
acts  of  the  defendants  while  occupying  the 
aald  premises." 

William  Draper  Lewis,  for  appellanta 
Bernard  Gilpin,  for  appellee. 

PER  OURIAM.  We  are  satisfied  from  an 
examination  of  the  record  that  there  was  no 
error  In  making  absolute  the  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  de- 
fense. Assuming,  as  we  must,  for  the  pur- 
poses of  this  appeal,  that  all  the  averments 
contained  in  the  affidavit  of  defense  are  true, 
there  is  nothing  in  them  that  amounts  to  a 
defense  to  the  plaintiff's  case.  Judgm^it 
affirmed. 


on  Pa.  St  US) 

In  re  ASHBURNBR'S  ESTATE!. 
Appeal  of  FIDELITY  TITLE  &  TRUST  CO. 

(Supreme  Comrt  of  Pennsylvania.    Jan.  ^, 
1894.) 

Bbquests— Feb  Stirfks  ob  Fsb  Capita. 

A  beouest  to  testator's  daughters  H.  and 
M,  and  the  diildren  and  heirs  of  his  sons  B.  and 
O.,  to  be  divided  equally  between  them,  is  per 
•tlipes,  and  not  per  capita. 

Appeal  from  orphans'  court,  Philaddphla 
county;  Penrose,  Judge.  * 

Accounting  by  Dallas  Tucker,  administra- 
tor of  Sarah  B.  Ashbumer,  deceased.  From 
a  decree  holding  that  the  legatees  of  de- 
ceased took  per  stirpes,  and  not  per  capita, 
tbe  Fidelity  Title  &  Trust  Company,  guard- 
Ian  of  Elizabeth  A.  Ashbumer  and  Letiley  A. 
Ashbumer,  children  of  Charles  A.  Ashbum- 
er, deceased,  appeals.    Affirmed. 

The  bequest  was  In  the  following  form: 
"I  give  and  bequeath  all  my  real  estate, 
stocks,  bonds,  mortgages,  all  of  which  I  may 
die  possessed,  to  my  daughters  Harriet  E. 
A.  Tucker  and  Maria  B.  Osbome,  and  the 
children  and  heirs  of  my  sons  Benjamin  and 


Charles  B.  Ashbumer,  to  be  divided  equally 
between  them." 

The  opinion  of  the  orphans'  court  on  ex- 
ceptions to  the  adjudication  of  the  auditor 
was  as  follows:  "A  bequest  to  a  designated 
person  and  the  children  of  another  is  a  gift 
to  ascertained  Individuals,  which,  in  the  ab- 
sence of  evidence  of  a  contrary  intent.  Is 
sold  to  confer  an  equal  share  upon  all  alike; 
and  the  mere  fact  that  the  parent  of  the 
children  is  dead,  and  that  be  bore  the  same 
relation  to  the  testator  that  the  designated 
donee  does,  or  that,  had  there  been  no  will, 
tbe  parties  would  have  taken  per  stirpes 
under  the  intestate  laws,  does  not  change 
the  result  Tbe  testator  knows,  or  is  sup- 
posed to  know,  exactly  or  approximately, 
the  nimiber  of  beneficiaries  whose  names 
are  not  mentioned;  and,  as  he  dosses  them 
with  one  whom  he  designates,  there  is,  per- ' 
haps,  a  presumption  of  equality,  though,  as 
said  by  Lord  Eldon  in  Lincoln  v.  Pelham, 
10  Ves.  175,  in  applying  the  rule  the  real 
Intention  is  frequently  to  the  contrary.  The 
rule,  howev^,  is  one  which,  even  in  England, 
will  "yield  to  a  very  faint  glimpse  of  a  differ- 
ent InteDtlon,"  (2  Jarm.  Wills,  112,)  while  In 
Pennsylvania  Its  existence  at  all  has  been 
seriously  questioned,  (Osburn's  Appeal,  104 
Pa.  St.  637.)  though  Dlble's  Estate,  'SI  Pa.  St 
279,  is  an  Illustration  of  its  modified  applica- 
tion; and,  after  all,  as  has  often  been  sald,< 
rules  of  constraction  have  very  little  wdgbt 
in  the  case  of  wills,  and  'precedents  ought 
never  to  be  allowed  an  unbending  control 
of  any  case  not  preclsdy  analogous  or  even 
strictly  identical.'  The  rule  in  question  has 
been  more  frequently  disregarded  than  fol- 
lowed in  this  state  and  in  otbee  sister  states. 
Minter's  Appeal,  40  Pa.  St  111;  Risk's  Ap- 
peal. 52  Pa.  St  269;  Greai's  Estate,  140  Pa. 
St  233,  21  Atl.  317;  Lyon  v.  Acker,  33  Conn. 
222;  Lachland  v.  Downing,  11  B.  Mon.  32, 
etc.  But  a  bequest  to  a  designated  person 
or  persons,  and  the  'heirs'  of  another,  or,  as 
in  the  present  case,  'the  children  and  heirs' 
of  another.  Is  governed  by  vary  different 
considerations,  and  tbe  "rule'  does  not,  either 
in  letter  or  principle,  apply  to  it.  The  word 
'heirs'  ex  vl  termini  implies  representation, 
and  in  this  respect  its  meaning  Is  not 
changed  by  being  coupled  with  the  wc«d 
'children.'-  It  is  not  to  be  assumed  that  the 
two  words  are  used  as  meaning  the  same 
thing,  especially  where  there  is  an  obvious 
reason  for  using  both.  In  a  bequest  to  chil- 
dren, grandchildren  will  not  take,  even  where 
by  statute  lapse  is  provided  against  In  the 
cose  of  children  dying  in  the  lifetime  of  the 
testatw,  (Gross*  Estate,  10  Pa.  St  SOO; 
Guenther's  Appeal,  4  Wkly.  Notes  Cas.  41;) 
hence  in  such  cases  the  numbor  of  p&naaa 
to  take  is  to  all  intents  and  pin^oses  fixed, 
and  the  per  capita  rule  of  distribution  is 
not  altogether  unnatural  oc  unreasonable. 
But  in  a  gift  to  'heirs'  or  to  'children  and 
heirs,"  grandchildren,  great-grandchildren, 
and  desc^adants  to  the  remotest  degree  may 
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and  are  entitled  to  take;  and  the  p^sons  so 
entitled  may  change  from  day  to  day,  aft» 
the  execution  of  the  will,  and  In  the  life- 
time of  the  testator,  both  In  number  and 
degree  of  rdattonshlp.  In  the  present  case, 
for  eixample,— where  the  testatrix  had  two 
living  children,  one  grandchild,  the  child  of 
a  deceased  son,  and  two  grandchildren,  of 
another  deceased  son, — ^under  a  per  capita 
division  each  would  have  been  entitled  to 
one-flfth;  and,  had  the  limitation  been  simply 
to  children  of  the  deceased  sons,  the  number 
of  shares  could  not  have  Increased,  though 
it  might  have  been  diminished  by  death  of 
some  of  them  in  her  lifetime.  Under  the  gift 
to  heirs,  however,  if  one  grandchild  bad  died 
before  she  did,  leaving  six  children,  the 
shares.  If  the  same  rule  is  to  be  applied, 
would  be  reduced  to  one-tenth  each;  or,  if 
all  the  grandchildren  had  so  died,  each  leav- 
ing six  children,  to  one-twentieth;  while  the 
children  of  the  testatrix  would  thus  be  .low- 
ered to  the  level  of  grandchildren.  It  Is 
Impossible  to  attribute  such  an  Intention  to 
any  testator,  and  the  authorities  are  clear 
that  the  so«aIled  rule  has  no  appll(^tion 
where  the  class  Is  referred  to  as  'heirs'  or 
'children  and  heirs.'  Daggett  v.  Slack,  8 
Mete.  (Mass.)  450;  Holbrook  v.  Harrington, 
16  Gray,  102;  Balcom  v.  Haynea,  14  Allen, 
204;  Baasett  v.  Granger,  100  Mass.  348; 
Roome  v.  Counter,  8  N.  J.  Law,  111;  Fissel's 
Appeal,  27-  Pa.  St  55;  Baskln's  Appeal,  3 
Pa.  St  304;  Osbum's  Appeal,  supra;  Hoch's 
Estate,  154  Pa.  St  417,  26  AU.  610.  The 
eflCect  is  not  altn-ed  by  the  direction  to  di- 
vide 'eciually  between  them,'  since  these 
words  are  no  less  appropriate  to  a  division 
among  classes  than  to  division  among  indi- 
viduals. Risk's  Appeal,  52  Pa.  St  273;  Min- 
ter's  Appeal,  supra;  Green's  Estate,  supra. 
It  Is  not  enough  to  say  that  the  testatrix 
might  have  intended  to  place  the  children 
of  her  deceased  children  on  a  footing  of 
equality  with  her  living  children;  nothing 
short  of  absolute  certainty  caA  accomplish 
such  a  result  To  doubt  Is  to  deny.  'It  is  a 
sound  rule  that  when  a  devise  or  legacy  is 
given  to  heirs  or  their  representatives,  courts 
will  apply  the  general  principles  governing 
the  descent  of  estates,  unless  a  contrary  in- 
tention appears.  The  statute  of  distributions 
governs  in  all  cases  where  there  Is  no  will, 
and  where  there  Is  one,  and  the  testator's 
Intention  is  in  doubt  the  statute  is  a  safe 
guide.'  Lyon  y.  Acker,  33  Conn.  224.  See, 
also,  Fissel's  Appeal,  supra;  Amelia  Smith's 
Appeal,  23  Pa.  St  9;  Hoch's  Estate,  supra. 
Bjxceptlons  dismissed,  and  adjudication  con- 
firmed absolutely." 

Francis  Fisher  Kane,  Joseph  F.  Lamorelle, 
Jones  &  Carson,  and  William  Scott  toe  ap- 
pellant C.  Berkeley  Taylor  and  M.  Hamp- 
ton Todd,  for  appellees. 

PER  CURIAM.  The  questions  presented 
by  this  rec(»d  appear  to  have  been  care- 


fully considered  and  correctiy  decided  by  the 
orphans'  court  Further  discussion  of  them 
Is  unnecessary.  We  think  the  decree  should 
be  affirmed  on  the  clear  and  able  opinion 
of  the  learned  Judge  of  that  court  Decree 
affirmed,  and  appeal  dismissed,  with  costs 
to  be  paid  by  appellant. 


(159  Pa.  St  531) 
CLAHP  et  al.  v.  HOFFMAN. 
(Supreme  Court  of  PenDsylvania.     Jan.  29, 
1894.) 

Equitable  Relief — Reliance  on  Hisrefkbsek- 
TATiON — Mistake  of  Law. 

1.  Defendant  owned  a  ground  rent,  which 
she  believed  irredeemable,  and  her  son,  an  at- 
torney, confirmed  such  belief.  Plaintiff  pnr- 
chased  it  as  irredeemable,  on  the  strength  of 
defendant's  representation  to  that  effect,  and 
took  the  papers  to  a  title  insurance  company, 
which  confirmed  the  belief,  and  insnred  tlie 
ground  rent  as  irredeemable.  Defendant  in- 
vested the  proceeds,  and  2^  years  after  the 
sale  the  ground  rent  proved  redeemable.  Held, 
that  defendant's  honest  misrepresentation  did 
not  harm  plaintiff,  as  he  did  not  rely  thererai, 
and  that  it  would  be  inequitable  to  cancel  the 
sale,  and  compel  defendant  to  suffer  a  loss  in 
realizing  on  her  investment  so  as  to  return  the 
money. 

2.  Equity  would  not  grant  relief  in  sacb 
case,  as  plaintiff's  mistaiw  was  one  of  law. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Bill  hi  equity  by  Sarah  R.  Clapp,  Lydla  R. 
Semple,  and  B.  Frank  Clapp,  as  executors 
under  the  last  will  and  testament  of  Nathan 
T.  Clapp,  deceased,  and  Sarah  R.  Clapp,  B. 
Frank  Clapp,  and  also  the  Fidelity  Insurance, 
Trust  &  Safe-Deposit  Company,  as  trustee 
for  Lydia  R.  Semple  under  said  will,  devisees 
thereunder,  against  Phoebe  W.  Hoffman,  to 
correct  an  alleged  mistake  of  fact  by  defend- 
ant to  the  detriment  of  Nathan  T.  Clapp,  de- 
ceased. JE'rom  a  decree  confirming  the  report 
of  a  master  and  dismissing  the  bill,  complain- 
ants appeal.     ASlrmed. 

"The  facts  In  this  case  are  undisputed,  and 
the  master  finds  them  to  be  as  follows:  The 
defendant  Phoebe  W.  Hoffman,  had  been  for 
many  years  the  owner  of  a  yearly  ground 
rent  of  seventy-two  dollars,  which  Issued  out  . 
of  premises  situate  on  the  south  side  of  Lom- 
bard street  at  the  distance  of  one  hundred 
and  eighty  faet  eastward  from  the  east  side 
of  Twelfth  street  In  the  city  of  Philadelphia. 
This  ground  rent  was  always  considered  by 
the  defendant  and  her  family  to  be  irre- 
deemable. Edward  F.  Hoffman,  Esq.,  a 
member  of  this  bar,  a  son  of  the  defendant 
noticing  that  Irredeemable  ground  rents  were 
selling  at  fifty  per  cent,  premium,  called 
what  he  turned  a  'family  council'  to  consider 
the  propriety  of  selling  tills  ground  rent.  At 
this  council,  there  were  present  Edward  F. 
Hoffman,  Esq.,  his  two  brothers,  and  his 
mother,  the  defendant  She  then  gave  Tuet 
three  sons  authority  to  sell  the  ground  rent 
whenever  they  thought  best  so  to  do.  Some 
time  after  this  the  sons  decided  to  sell  the 
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ground  rent,  and  It  was  arranged  that  Ed- 
ward F.  Hoffman,  Esq.,  should  take  the 
gromid-rent  deed  around  to  Thomas  &  Sena, 
auctioneers,  and  make  arrangements  about 
the  sale.  He  did  so,  and  told  the  clerk  whom 
he  saw  that  he  wanted  the  ground  rent  sold 
at  the  next  sale.  He  admitted  In  his  testi- 
mony that  he  told  the  clerk  that  the  ground 
rent  was  Irredeemabla  The  ground  rent  was 
advo-tlsed  by  Thomas  &  Sons  as  an  Irredeon- 
able  ground  rent  to  be  sold  May  7,  1889,  and 
was  sold  on  that  day,  as  an  Irredeemable 
ground  rent,  to  Nathan  T.  Clapp,  for  the  sum 
of  $1,800.  A  short  time  afterwards  the  pa- 
pers were  delivered  to  the  Land  Title  & 
Trust  C!ompany  for  the  purpose  of  having 
the  title  Insured.  It  appears  from  the  pa- 
pers produced  by  that  company  that  the  orig- 
inal application  was  made  for  Insurance  to 
the  amount  of  ?1,200  only.  This  amoimt  was 
afterwards  changed,  and  increased  to  $2,000, 
and  a  policy  was  Issued  by  the  said  company 
to  Nathan  T.  Clapp  in  the  sum  of  $2,000,  in 
which  the  ground  rent  was  insured  as  being 
irredeemable.  Nathan  T.  Clapp  died  Decem- 
b&r  30,  1891.  In  January,  1892,  B.  Frank 
Clapp,  Esq.,  one  of  the  plaintiffs,  had  occa- 
sion to  examine  the  papers  relating  to  the 
ground  rent  in  question,  and  found  that  the 
ground  rent  was  redeemable.  Mr.  Clapp  at 
once  communicated  this  fact  to  the  Land 
Title  &  Trust  Company.  Mrs.  Hoffman,  the 
defendant,  was  then  communicated  with,  and 
certain  yertmi  and  written  communications 
were  had  and  passed  between  the  defendant, 
represented  by  her  son  Edward  F.  Hoffman, 
B<sq.,  the  Land  Title  &  Trust  Company,  and 
B.  Frank  Clapp,  Esq.  The  defendant  was 
asked  to  rescind  the  sale,  and  return  the  $1,- 
800  to  plaintiffs;  the  ground  rent  to  be  re- 
conveyed  to  her.  This  she  declined  to  do, 
saying  that,  as  she  had  invested  the  money 
arising  from  the  sale,  she  could  not  return  it 
without  a  loss.  Finally,  on  September  19, 
1892,  a  deed  was  executed  by  the  plaintiffs 
for  the  ground  rent  in  question,  and  tendered 
to  the  defendant,  and  a  demand  was  made 
for  the  return  of  the  $1,800,  which  was  de- 
clined and  refused  by  the  defendant  Sub- 
sequently, on  October  31,  1892,  the  present 
bill  was  filed,  in  which  plaintiffs  ask  that 
the  deed  from  the  defendant  to  them  may 
be  canceled,  and  that  the  bargain  and  sale 
of  which  it  is  the  evidence  be  rescinded,  and 
that  the  defendant  pay  to  the  plaintiffs  the 
sum  of  $1,800,  upon  their  lodging  with  the 
clerk  of  the  court  a  deed  from  them  to  her, 
in  fee  simple,  of  the  said  ground  rent  It 
was  proven  by  testimony  which  was  not  con- 
tradicted that  the  ground  rent  in  question, 
being  redeemable,  was  not  worth  over  $1,- 
aOO.  These  are  all  the  facts  in  the  case,  and 
the  question  to  be  decided  is,  under  the  facts, 
are  the  plaintiffs  entitled  to  the  relief  they 
ask  for?  The  master  is  of  opinion  that  they 
are  not,  for  at  least  two  reasons: 
"First  In  this  case  no  bad  faith  or  willful 


misrepresentation  is  charged.  No  sndi  char- 
ges could  be  sustained.  The  defendant  had 
what  she  always  considered  was  an  irre- 
deemable ground  rent,  but  which  was  re- 
deemable. In  this  belief  she  was  confirmed 
by  her  son  Edward  F.  Hoffman,  Esq.,  a  rep- 
utable and  highly-respected  member  of  this 
bar.  Honestly  thinldng  the  ground  r»it  to 
be  irredeemable,  she  sold  it  at  a  public  sale 
to  plaintiffs'  decedent,  Nathan  T.  Clapp,  who 
undoubtedly  bought  it  as  an  irredeemable 
ground  rent  upon  the  strength  of  the  de- 
fendant's representations.  Mr.  Clapp,  after 
the  purchase,  took  the  title  papers  to  the 
Land  Title  &  Trust  Company,— a  company 
organized  for  the  purpose  of  examining  and 
insuring  titles.  This  company,  after,  pre- 
sumptively, the  fullest  examination,  confirm- 
ed the  defendant's  belief  that  the  ground  rent 
was  irredeemable,  and  Issued  to  Mr.  Clapp  a 
policy  of  title  insurance.  In  which  the  ground 
rent  is  Insured  as  being  irredeemable.  Set- 
tlement was  made,  and  the  money  was  re- 
ceived and  afterwards  invested  by  the  de- 
fendant The  present  case  is  therefore  a 
case  in  which,  after  the  purchase,  no  reliance 
is  placed  in  the  representations  made  by  the 
seller  prior  to  the  purchase.  On  the  contrary, 
the  purchaser  seeks  the  advice  of,  and  pays 
for  the  examination  by,  a  company  especially 
organized  for  the  purpose  of  examining  and 
insuring  titles.  No  harm  was  done  the  plain- 
llffs'  decedent  by  the  mlsropresentati  jris  hon- 
estly made  by  the  defendant,  for  he  placed 
no  reliance  on  them.  The  master  of  the 
rolls  says  in  Clapham  v.  Shlllito,  7  Beav.  146: 
'Cases  have  frequently  occurred  in  which, 
upon  entering  into  contracts,  misrepresenta- 
tions made  by  one  parly  have  not  been  in 
any  degree  relied  on  by  the  other  party.  If 
the  party  to  whom  the  representations  were 
made  liimself  resorted  to  the  proper  means 
of  verification  before  he  entered  into  the 
contract  it  may  appear  that  he  relied  upon 
the  result  of  his  own  investigation  and  in- 
quiry, and  not  upon  the  representations  made 
to  him  by  the  other  party.'  In  this  case  the 
contract  Is  closed,  and  the  defendant  has  in- 
vested the  proceeds  of  the  sale,  and  she  Is 
now  asked,  after  a  lapse  of  four  years,  to 
cancel  the  contract  and  return  the  money. 
If  she  is  compelled  to  do  this,  It  will  be  at  a 
considerable  loss  to  her.  The  master  is  of 
opinion  ttiat  It  would  be  inequitable  to  com- 
pel her  to  do  it. 

"Second.  The  master  is  of  opinion  that  the 
mistake  In  this  case  is  a  mistake  of  law. 
Whether  a  ground  rent  is  redeemable  or  not 
is  certainly  a  question  of  law.  The  mistake, 
then,  being  one  of  law,  equity  will  not  grant 
any  relief.  The  master  does  not  deem  If 
necessary  to  cite  many  cases  in  support  of 
this  proposition,  as  he  understood  the  learned 
counsel  for  the  plaintiffs  to  admit  that,  if 
the  mistake  was  one  of  law,  they  were 
not  entitled  to  the  relief  prayed  for.  If  any 
authorities  are  necessary  to  support  the  mas- 
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ter,  thej'  can  be  found  In  Rankin  ▼.  Mortl- 
mere,  7  Watts,  372;  McAnlnch  t.  Leaghlln, 
IS  Pa.  St  871;  and  the  later  cases.  The 
master  Is  therefore  of  opinion  that  the  plaln- 
tlflFs'  bill  should  be  dismissed,  with  costs,  and 
he  recommMids  a  decree  to  that  effect" 

D.  Russell  Nuttan  and  E.  Hunn  Hanson, 
for  appellants.  John  6.  Johnson,  for  appel- 
lee 

PER  CURIAM.  The  propriety  and  cor- 
rectness of  the  learned  master's  recommenda- 
tion that  the  bill  In  this  case  be  dismissed 
are  amply  rindtcated  in  his  report  The 
■ale  of  the  ground  rent  In  question  was  fully 
executed  by  delivery  of  deed  therefor,  and 
payment  In  full  of  the  consideration  money, 
more  than  two  years  and  a  half  before  the 
Wll  was  filed.  There  was  no  intentional 
misrepresentation  as  to  the  quality  of  the 
ground  rent,  nor  any  fraud  In  the  procure- 
ment or  in  the  consummation  of  the  sale 
thereof.  The  vendee  had  ample  time  and 
opportunity,  before  accepting  thie  deed  and 
paying  the  purchase  money,  to  have  ascer- 
tained whether  the  ground  rent  was  Irre- 
deemable or  not  He  satisfied  himself  as 
to  the  goodness  of  the  title,  and  In  the  Fame 
manner  he  might  have  been  fully  advised  as 
to  the  quality  of  the  rent  Moreover,  the 
relief  prayed  for  would  not  have  restored 
the  parties  to  thehr  original  position.  But  it 
Is  not  our  purpose  to  discuss  the  questions 
presented  by  the  record.  They  -have  been 
satisfactorily  disposed  of  by  the  learned 
mastn-,  and,  for  reasons  given  in  his  report, 
we  think  neither  of  the  specifications  of  er- 
ror should  be  sustained.  Decree  affirmed  and 
appeal  dismissed,  with  costs  to  be  paid  by 
appellant 

(in  Ps.  Bt  ns) 

LUCAS  V.  O'BRIEN  «t  aL 

.  (Suj^rane  Court  at  Pennsylvania.    Jan.  20, 
ISM.) 

MSOBAinOS*  LlSm— COXTRAOT  AOAINST  CLUMS, 

A  covenant  that  the  contractor  will  not 
■ofTer  any  lien  to  be  filed  on  the  bnilding,  and 
that  any  inch  lien  shall  preclude  any  claim  for 
payment  under  the  contract  by  the  contractor  till 
It  U  released,  does  not  prevent  the  enforcement 
or  a  lien  for  labor  and  matmajs  bjr^a  subcon- 
tractor. Iron  Works  v.  C"  " 
1S6  Pa.  St  1T2,  followed. 


tractor.     Iron  Works  v.  O'Brioi,  27  Aa  tSlL, 


I  by  I 


Appeal  trom  oonrt  of  common  pleas,  PbO- 
adelphla  county. 

Action  by  John  Lucas  against  Francis 
O'Brien,  owner,  and  Thomas  A,  Ash,  con- 
tractor, to  enforce  a  mechanic's  lien  on  real- 
ty. There  was  Judgment  for  defendants  non 
obstante  veredicto,  and  plaintiff  appeals. 
Reversed. 

A  covenant  in  the  contract  between  the 
owner  and  contractor,  and  on  which  defend- 
ants relied  to  defeat  a  Judgment  of  lien, 
reads  as  follows:  "And  It  Is  farther  agreed 
tliat  tb*  party  of  the  first  part  [contractor] 


will  not  at  any  time  suffer  or  permit  any 
lien,  attachment,  or  other  incumbrance,  xm- 
der  any  law  of  this  state  or  otherwise,  by 
any  person  or  persons  whatsoever,  to  be  pnt 
or  remain  upon  the  building  or  premises  into 
or  upon  which  any  work  is  done  or  mate- 
rials are  furnished  nndrar  this  contract  toe 
such  work  and  materials,  or  by  reason  of 
any  other  claim  or  demand  against  the  party 
of  the  first  part,  and  that  any  such  lien,  at- 
tachment or.  other  Incumbrance,  until  It  is 
removed,  shall  preclude  any  and  all  claim 
and  demand  for  any  payment  wliatsoever 
nnder  or  by  virtue  of  this  contract" 

John  Sporhawk,  Jr.,  and  N.  Dubois  Miller, 
for  appellant 

STERRETT,  C.  J.  This  case  is  ruled  In 
favor  of  the  plaintiff  by  Iron  Works  t. 
O'Brien,  1B6  Pa.  St  172,  27  AU.  131.  The 
contract  In  this  case  is  substantially.  If  not 
precisely,  the  same  as  in  that,  and  is  not 
susceptible  of  any  other  construction.  For 
reasons  given  in  that  case,  the  court  below 
erred  in  entering  Judgment  for  defendant 
non  obstante  veredicto.  Judgment  reversed, 
and  Judgment  now  entered  on  the  verdict 
in  favor  of  the  plaintiff  for  1468.70,  the 
amount  found  by  the  Jury,  with  Intwest 
from  date  of  the  verdict 

^"^"^         (US  Pa.  St  Sti) 
KELLY  et  ux.  v.  NORTHROP. 
Appeal  of  LEISENRINO. 

(Supreme  Court  of  Pennsylvania.     JaiL  96, 
1884.) 

BfEcnrsMT  —  Wbit  of   Habsbi  Facias  Possis. 
BioMBH—Saavioc— Claim  of  Thikd  Fsbsok. 

A  sheriff  is  properly  directed  to  execute 
a  writ  of  haberi  facials  possessionem  issued  od 
a  judgment  for  plaintiff  in  ejectment  though  a 
third  person  claims  to  be  in  possession  in  her 
own  right  not  daiming  under  defendant  in 
ejectment 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Ejectment  by  George  A.  Kelly  and  his 
wife  against  Frank  Northrop  on  a  lease  by 
plaintiffs  to  defendant  There  was  Judg- 
ment for  plalntlfTs,  and  a  writ  of  haberi 
fftdas  possessionem  Issued  to  put  plaintiffs 
In  possession.  The  sheriff  declined  to  ex- 
ecute It,  Lydla  A.  Lelsenrlng  having  notified 
him  that  she  was  in  possession  In  her  own 
right  not  claiming  under  defendant,  North- 
rop. To  a  rule  on  the  sheriff  to  show  cause 
why  he  should  not  execute  writ,  Lelsenrlng 
filed  an  answer,  which  was  attached  to  the 
sheriff's  return,  alleging  that  Northrop  had 
nAver  been  In  possession;  that  she  had  been 
In  possession  since  long  prior  to  the  action 
of  ejectment;  that  the  right  Of  possession 
was  In  her,  not  In  plaintiffs;  that  she  was 
not  a  party  to  the  action  of  ejectment;  and 
that  she  did  ndt  dalm  under  d^endant 
From  an  order  making  absolute  plalntlfltt' 
mlek  Lelsenring  appeals.    Affirmed. 
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Arthur  T7.  Bannard  and  Dwlgbt  M.  Low- 
rey,  for  appellant  O.  Berkeley  Taylor,  for 
appellees. 

PER  CURIAM.  We  find  no  errew  In  this 
record.  Neither  of  the  specifications  is  sus- 
tained. The  order  maklDg  absolute  the 
pIalntifF6'  rale  on  the  gheriif  to  show  cause 
why  he  should  not  proceed  to  execnte  the 
writ  of  hab«n  facias  posseesionem,  etc.,  la 
aflSrmed,  with  costs  to  be  paid  by  appellant. 


(139  Fa.  St  618) 

In  re  BAHKBR'S  ESTATE.     (No.  172.) 

Appeal  of  SCOTT. 

(Supreme  CSourt  of  Pennsylvania.     Jan.  29, 
1894.) 

CoNBTRnonoN  o»  Will  —  Rights  ot  Dzviszes  — 

PoWBKS  OF  BZCCCTOK. 

1.  Testatrix  gare  her  property  in  tnut  for 
the  support  of  her  husband  and  children,-  to  be 
"enjoyed  by  him  and  them  without  »  •  •  be- 
ing »  •  •  liable  for"  their  debts,  on  the  death 
of  the  husband  to  be  equally  divided  among 
the  children,  and,  if  either  of  them  should  die, 
his  share  to  be  equally  divided  among  his  chil- 

'  dren.  BM,  that  during  the  trust  the  children 
could  not  aJienate,  for  payment  of  debts,  the 
shares  coming  to  them  at  the  husband's  death. 

2.  Under  the  will  the  interests  of  the  chil- 
dren are  vested,  subject  to  be  divested  on  their 
dying  before  their  father  without  children;  and 
where  one  dies  without  issue,  leaving  his  inter- 
est to  his  father  bf  will,  the  latter  takea  it  with 
the  right  of  receiving  distribution  in  advance. 

8.  Testatrix  appointed  her  husband  exec- 
utor, "with  fall  power  to  take  charge  of  my  es- 
tate, and  dispose  of  the  same  *  *  *  at  his  dis- 
cretion," ana  declared  that  "she  has  the  most 
entire  confidence  that  he  will  endeavor  to  do 
equal  justice  to  all  concerned."  Held  to  give 
him  full  discretionary  powers  as  to  investments, 
and  that  he  was  not  chargeable  with  losses  in- 
curred by  investing  moneys  in  bonds  of  a  rail- 
road company  in  a  distant  State,  whose  rail- 
road was  unfinished. 

Appeal  from  orphans'  court,  Philadelphia 
county;  Penrose,  Judge. 

On  settlement  of  the  first  account  of  Abra- 
ham Barker,  executor  of  the  will  of  Sarah 
W.  Barker,  deceased,  the  accounts  present- 
ed by  the  executor  were  allowed,  and  Anna 
B.  Scott,  a  devisee  and  legatee,  appeals.  Af- 
firmed. 

The  following  are  copies  of  the  will  of 
Sarah  W.  Barker,  and  the  opinion  of  P&a- 
rose,  J.,  of  the  orphans'  court,  on  exceptions: 

Will  of  Sarah  W.  Barker,  deceased:  "I, 
Sarah  W.  Barker,  wife  of  Abraham  Bar- 
ker, of  Philadelphia,  do  make  this,  my 
last  will  and  testament,  hereby  appointing 
my  husband,  Abraham  Barker,  my  execu- 
tor, with  full  power  to  take  charge  of  my  es- 
tate, and  dispose  of  the  same,  both  real  and 
personal,  in  his  discretion,  subject  to  the  re- 
strictions and  conditions  hereinafter  set 
forth,  applying  so  mnch  of  the  proceeds  as 
may  be  necessary  to  the  payment  of  the  in- 
cumbrances thereon,  dividing  the  balance 
which  may  remain  equally  among  my  chil- 
dren, and,  If  any  or  either  of  them  die  befwe 


such  division,  such  portion  as  would  haTe 
appertained  to  the  deceased  to  be  divided 
among  his,  her,  or  their  children,  share  and 
share  alike,  such  distribution  not  to  take 
place  until  the  death  of  my  said  husband; 
until  that  time,  the  whole  income,  or  so  much 
thereof  as  he  may  desire,  to  be  devoted  to 
the  support  of  the  said  Atoaham  Barkw  and 
such  members  of  our  family  as  may.  In  hla 
discretion,  require  it.  If,  howevw,  at  any 
time  during  the  life  of  my  said  husband, 
afta-  the  coming  to  the  age  of  twenty-one 
years  of  any  of  our  children,  the  said  Abra- 
ham Barker  should  think  it  expedient  to  be- 
stow on  such  child  or  children  of  age  such 
portion  of  my  estate  as  snch  child  or  tSbO.- 
dren  would  inherit  at  the  death  of  my  hus- 
band, Abraham  Barfca,  he  is  hereby  fully 
empowered  to  do  so,  in  his  discretion,  with- 
out being  held  liable  to  account  therefor. 
This  will  to  appertain  to  all  the  property, 
both  real  and  personal,  which  I  now  possess, 
derived  from  my  father,  William  Wharton, 
or  that  which  I  shall  Inherit  by  my  father's 
will  after  the  death  of  my  mother,  Deborah 
F.  Wharton,  and  also  to  all  other  i^Kvperty, 
of  whatsoever  nature,  of  which  I  may  be 
possessed.  Should  my  husband  die  during 
the  minority  of  any  of  oar  children,  it  is  my 
desire  that  my  brothov  Oliarles  WUllam 
Wharton,  Joseph  Wharton,  and  William 
WhartMi,  Jr.,  should  act  as  trustees  for  such 
minor  or  minors,  possessing  them  of  their 
property  when  they  become  of  age.  I  wish 
my  dear  mother  to  have  whatever  keepsake 
^e  may  select  for  herself,  and  that  she  and 
my  husband  may  present  to  each  of  my 
brothers  and  sisters,  and  to  my  slstars-in,- 
law,  some  token  of  my  remembrance;  also 
to  my  dear  ftiend  Anna  M.  Ferris,  and  to 
my  niece  Sarah  W.  Haydodi.  I  also  desire 
that  each  of  my  chlldr^i  should  have  some 
article  or  articles  personally  connected  wl^ 
me.  I  wish  my  husband,  as  soon  aft»  my 
death  as  convenient,  to  pay  the  following 
little  legacies:  To  Hannah  Cowan,  $25,  (twen- 
ty-five dollars;)  to  Rachd  M.  North,  twenty- 
five  dollars;  to  Catherine  Doherty,  twenty- 
five  dollars;  and  to  Ellen  Dolen,  twenty-five 
dollars.  In  giving  to  my  husband  and  exec- 
utor the  power  to  sell  and  dispose  of  my 
real  and  personal  estate.  It  is  my  will  that 
such  sale  and  disposition  be  made  so  that 
the  purchaser  shall  be  freed  and  discharged 
from  all  liability  to  see  to  the  application 
of  the  purchase  money.  It  is  my  will,  in 
creating  the  foregoing  trust  for  the  main- 
tenance and  support  of  my  husband  and  fam- 
ily, that  the  some  shall  be  enjoyed  by  him 
and  them  without  being  in  any  way  subject 
to,  or  liable  for,  the  debts  or  engagements 
of  my  said  husband  or  any  of  our  children. 
In  giving  my  executor  authority  to  bestow 
upon  any  of  our  children,  after  they  shall 
arrive  at  the  age  of  twsity-one  years,  his 
oe  her  portion  of  my  estate,  my  wiU  Is  that 
should  he.  In  such  bestowal,  exceed  the  share 
or  proporUon   which   would  have  otherwise 


Digitized  by 


Google 


866 


ATLANTIC  BEPOBTEB.  Vol.  28. 


(Pa. 


£aU«n  to  the  share  of  such  child  or  children, 
he  Bhall  not  be  held  liable  to  accovint  to  the 
oth«-  children  for  such  excess,  having  the 
most  entire  confidence  that  he  will  endeavor 
to  do  equal  Justice  to  all  concerned;  and  It 
Is  my  will  that,  should  my  said  husband 
think  proper  to  advance  to  any  of  OTir  chil- 
dren, after  they  shall  arrive  at  the  age  of 
twenty-one  years,  any  portion  of  my  estate 
less  than  the  whole  of  bis,  her,  or  their  share, 
he  shall  be  at  liberty  to  do  so  in  such  amounts 
as  he  shall  deem  expedient.  I  hereby  re- 
volie  all  other  wills  by  me  heretofore  made, 
and  declare  this,  only,  to  be  my  last  will  and 
testament  In  witness  whereof  I  have  her«- 
nnto  set  my  band  and  seal  this  14th  day  of 
Oct,  1861.     Sarah  W.  Earlier.     [Seal.]" 

Opinion  of  court  below: 

"Penrose,  J.,  (July  1,  1893.)  Every  Interest 
owned  by  a  debtor  In  Pennsylvania,  whether 
rested  or  contingent  may  be  the  subject  of 
asslgmufflit  for  the  benefit  of  his  creditors, 
unless  the  instrument  creating  It  contains  a 
valid  restraint  upon  his  power  of  alienation. 
Wickersham's  Appeal,  18  Wkly.  Notes  Gas. 
36;  Churchman's  Estate,  20  Wkly.  Notes 
Gas.  367;  Id.,  22  Wkly.  Notes  Cas.  131.  Two 
questions,  therefore,  arise  as  to  the  assign- 
ment in  the  present  case:  Did  It,  or  was  it 
intended  to,  embrace  the  Interest  of  the  as- 
signor in  the  estate  of  his  mother,  the  testa- 
trix? Was  It  assignable  under  the  terms  of 
her  will?  We  have  not  been  furnished  with 
a  c<^y  of  the  assig^nment  and  cannot,  thM-e- 
fore,  determine  the  first  question;  but,  as- 
suming its  affirmative  answer,  the  second 
point  remains  to  be  considered.  The  will  ex- 
pressly provides  that  during  the  trust  for 
the  maintenance  and  support  of  the  husband 
and  family  of  the  testatrix  the  estate  shall 
'be  enjoyed  by  him  and  them  without  being 
In  any  way  subject  to,  or  liable  for,  the  debts 
or  engagements  of  my  said  husband  or  any 
of  our  children.'  So  far  as  relates  to  income, 
the  provision  is  unnecessary  In  case  of  the 
children,  their  right  to  any  part  of  It  being 
wholly  dependent  uptm  the  discretion  of  the 
trustee.  Keyser  v.  Mitchell,  67  Pa.  St  473. 
With  regard  to  principal,  where  there  is  a 
present  gift,  in  possession,  of  the  entire  ben- 
eficial ownership,  a  trust  to  protect  against 
creditors  is  invalid.  Keyser's  Appeal,  57  Pa. 
St  236.  But  the  power  of  alienation  may 
unquestionably  be  withheld  in  the  case  of  a 
contingent  interest  before  It  vests,  even  In 
England,  (Large's  Case,  2  Leon.  82;  Id.,  3 
Leon.  182;  Barnett  v.  Blake,  2  Drew.  &  S. 
117;)  and  so  It  would  seem  in  Pennsylvania, 
in  case  of  a  vested  Interest,  prior  to  its 
coming  into  possession,  or  where  the  re- 
straint Is  confined  to  a  limited  period  not 
transgressing  the  rule  against  perpetuities, 
(McWilUams  v.  Nlsly,  2  Serg.  &  R.  507,  513.) 
See,  also,  Jauretche  v.  Proctor,  48  Pa.  St. 
472.  In  the  recent  case  of  Beck's  Appeal, 
133  Pa.  St  51,  19  AtL  302,  It  was  held  that 
a  provision  that  an  absolute  legacy  should 
not  be  liable  to  attachment  is  good  so  long 


as  the  legacy  remains  in  the  hands  of  the 
executor;  and  this  was  followed  in  Goe's 
Estate,  146  Pa.  St  431,  23  AtL  383.  If,  in 
the  present  case,  It  be  held  that  an  assign- 
ment by  one  of  the  chUdren  for  benefit  of 
creditors  passed  the  share  which  be  wotUd 
take  at  the  death  of  the  father,  It  would 
thus  be  made  subject  to  both  his  debts  and 
engagements,  in  spite  of  the  positive  direction 
that  it  should  not  'in  any  way'  be  subject  to 
cither.  The  legality  of  the  restriction  being 
established  by  the  authorities  referred  to,  it 
follows  that,  during  the  continuance  of  the 
trust,  the  right  of  alienation  for  payment  of 
debts  is  withheld  front  the  children  as  to 
the  shares  coming  to  them  at  the  death  of 
the  husband,  and  that  consequently  the  as- 
signee has  acquired  no  interest  such  as  to 
entitle  him  to  interfere  in  the  settlement  of 
the  account  of  the  executor. 

"The  questions  with  regard  to  the  share 
of  the  son  who  tias  died  depend  upon  the 
character  of  the  interests  taking  effect  at 
the  death  of  the  husband;  and  without' over- 
rullng  Manderson  v.  Lukens,  23  Pa.  St  31; 
Crawford  v.  Ford,  7  Wkly.  Notes  Cas.  532; 
Reed's  Appeal,  118  Pa.  St  215,  11  AtL  787; 
and  very  many  other  cases,— we  cannot  sus- 
tain the  exceptions.  These  interests  are 
clearly  vested,  subject  to  being  divested  by 
death  before  the  period  of  distribution,  leav- 
ing children.  The  rules  upon  this  subject 
are  not  peculiar  to  Pennsylvania.  Harrison 
V.  Foreman,  5  Ves.  207;  Smither  v.  Willock, 
9  Ves.  233;  Hodgson  v.  Smithson,  21  Beav. 
356,  etc.  The  authorities,  English  and  Amer- 
ican, will  be  found  in  the  text-bo<dcs.  See 
Williams,  Ex'rs,  (Perkins*  Ed.  1877,)  1383; 
Hawk.  Wills,  267,  268.  Gascaden's  Estate, 
153  Pa.  St  170,  25  AU.  1075,  cited  by  the  ex- 
ceptants, was  decided  under  its  own  peculiar 
circumstances.  It  differs  from  the  present 
case  in  many  particulars,  one  of  which  is  the 
absence  of  the  provision  permitting  distribu- 
tion, at  the  discretion  of  the  trustee,  during 
the  continuance  of  the  prior  estate.  Here, 
the  son  having  died  without  children,  his  in- 
terest, which  was  not  divested,  passed  imder 
his  wUl  to  his  father,  who  took  it  with  the 
right  of  receiving  distribution  in  advance. 
It  is  immaterial,  therefore,  whether  the  notes 
referred  to  in  the  exceptions  were  Intended 
as  advances  or  not  If  they  were  not,  they 
remained  i>art  of  the  original  estate  until 
transTerred,  by  way  of  anticipation,  to  the 
father  as  legatee  of  the  son. 

"It  is  immaterial  that  the  income  was  at 
one  time  brought  into  the  account  It  was 
improperly  there,  and  it  was  proper  to  with- 
draw it  The  whole  income  Is  griven  by  the 
will  to  the  husband,  whose  rights  are  not 
reduced  by  the  discretionary  power  to  apply 
it  for  the  support  of  such  members  of  the 
family  as,  in  his  Judgment  may  require  it. 
There  is  no  direction  that  the  income  shall 
be  consumed  as  it  accrues.  It  does  not  ac- 
cumulate for  the  benefit  of  the  estate,  but 
remains  dtu-ing  the  husband's  lifetime,  sub- 
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Ject  to  hla  light  to  devote  'the  whole'  to  his 
■apport,  etc. 

'It  does  not  appear  that  the  auditing  judge 
was  asked  to  strike  Items  of  distribution  and 
of  investment  from  the  administration  ac- 
count, for  otherwise  he  certainly  would  have 
done  BO.  Nothing  can  be  said  In  commenda- 
tion of  an  account  which  blends  distribution 
with  administration.  The  supreme  court,  in 
very  many  cases,  has  spoken  of  the  mischief 
and  confusion  thus  occasioned,  (Yundt's  Es- 
tate, 6  Pa,  St  35;  Com.  v.  Snyder,  62  Pa. 
St  153;  Jones'  Appeal,  9d  Pa.  St  124,)  and 
the  rule  of  court  forbids  It  in  express  terms. 
Equally  objectionable  is  the  practice  of  In- 
dttding  investments  In  the  administration 
account,  the  obvious  effect  being  to  show  a 
balance  for  distribution  less  than  what  Is 
actually  held.  The  amounts  credited  for  pay- 
ments In  distribution  and  for  Investments 
will  be  added  to  the  balance  shown  by  the 
adjudication,  as  will  also  the  portions  of  the 
estate  taken  in  distribution,  and  not  debited 
at  all;  and  the  whole  will  be  awarded  to  the 
accountant,  subject  to  payments  so  made  in 
dlslrlbution,  to  be  held  for  the  purposes  of 
the  trust  In  this  way  the  shares  of  the  dis- 
tributees wlU  be  made  apparent 

"With  regard  to  the  Investments  In  the 
bonds  of  the  Oregon  Paclflo  Railroad  Com- 
pany, the  majority  of  the  court  concur  with 
the  auditing  judge  in  the  opinion  that  upon 
the  whole  will  the  Intention  of  the  testatrix 
as  to  the  discretionary  powers  of  the  account- 
ant is  apparent  Speaking  tor  myself,  I  do 
not  concur  in  this  view.  It  Is  conceded,  as 
it  most  be,  that  the  investment  was  not  one 
wlilcb  an  executor  or  trustee,  in  the  absence 
of  authority  conferred  by  the  Instrument 
creating  the  trust,  Is  permitted  to  make; 
for  while  the  measure  of  care  required  of  a 
fiduciary  is,  in  general,  that  which  a  man  of 
ordinaiy  prudence  exercises  In  the  manage- 
ment of  his  own  affairs,  a  much  more  re- 
stricted rule  governs  In  the  case  of  his  in- 
vestments, especially,  it  would  seem,  tn  Penn- 
sylvania, where  even  an  act  of  the  legisla- 
ture is  not  permitted  to  authorize  the  in- 
vestment of  trust  funds  in  the  bonds  or 
stock  of  any  private  corporatlMi.  Const  art 
3,  I  22.  It  is  tme,  this  may  be  authorized 
by  the  creatw  of  the  trust;  but,  where  such 
a  provision  Is  relied  on,  it  Is  for  the  trustee 
to  establish  it  with  the  utmost  clearness, 
and,  when  shown,  it  will  be  strictly  con- 
strued. Tliat  he  has  acted  with  perfect  good 
faith,  and  that  sagacious  capitalists,  dealing 
with  their  own  moneys,  have  bought  the 
same  securities,  is  immaterial,  (Ihmsen's  Ap- 
peal, 43  Pa.  St  431;)  and  though  we  may 
symjMitliize  with  an  honest  trustee,  whose  In- 
vestment oateide  of  those  permitted  by  law 
has  been  made  with  a  sincere  desire  to  pro- 
mote the  interests  of  his  beneficiaries,  we 
«!•  powerless  to  relieve  lilm.  The  rule  has 
been  sstabllshed  for  the  protection  of  trust 
estates,  and  the  hardship  of  any  individual 
caas  Is  as  notlilnx  compared  with  the  dis- 


astrous results  that  would  flow  from  ito  re- 
laxation. The  rule  is  founded  upon  the  Iiigli- 
est  considerations  of  public  policy.  See  Per- 
ry, Trusts,  {{  452,  460;  Mant  v.  Lelth,  15 
Beav.  524;  WorreU's  Appeal,  9  Pa.  St  508; 
Ihmsen's  Appeal,  supra.  Unless,  therefore, 
there  is  that  in  the  present  case  which  en- 
ables us  to  say  with  certainty  that  the  tes- 
tatrix Intended  her  executor  not  to  be  re- 
strained in  this  respect,  the  consequences  of 
his  deviation  from  the  plainly  marked  path 
ought  to  be  borne  by  him  alone.  The  neces- 
sary authority,  it  is  said,  is  found  in  the  pro- 
vision appointing  the  executor  *wlth  full 
power  to  take  charge  of  my  estate,  and  dis- 
pose of  the  same,  both  real  and  personal,  at 
his  discretion,'  and  in  the  emphatic  declara- 
tion of  the  testatrix,  when  speaking  of  his 
powers  with  reference  to  allotment  of  shares 
to  her  children,  that  she  'has  the  most  entire 
confidence  that  he  will  endeavor  to  do  equal 
justice  to  ail  concerned,'  coupled  with  the 
very  extensive  discretionary  power  through- 
out the  will  with  regard  to  distribution  of 
principal  and  income,  and  the  fact  that  the 
will  Is  that  of  a  wife  appointing  her  hus- 
band, in  whom  slie  has  implicit  confidence, 
executor.  Is  this  sufficient?  Tbe  discretlMi 
given  in  express  terms  relates,  in  the  one 
case,  to  the  power  to  'dispose  or  the  estete, 
real  and  personal,  by  way  of  conversion,  and, 
in  the  other,  to  his  power  to  make  distribu- 
tion among  his  children.  There  is  no  grant 
of  discretion  with  regard  to  investment,  un- 
less it  is  to  be  found  in  the  direction  that  he 
is  to  liave  full  power  to  take  charge  or  the 
estate.  But  taking  charge  of  the  estate  con- 
fided to  his  care  is  simply  what  every  trus- 
tee must  do,  and  In  the  absence  of  a  provi- 
sion that  his  discretion  shall  extend  to  its 
'management,'  or  to  the  management  of  the 
funds  produced  by  the  'disposal'  of  it,  can  it 
be  said  that  it  appears  I>eyond  all  question 
that  enlarged  powers  of  Investment  were  in- 
tended? The  power  ought  not  to  be  sus- 
tained upon  conjecture,  nor  inferred  from 
general  expressions  of  confidence,  nor  ex- 
press grant  of  discretion  as  to  matters  not 
relating  to  the  management  of  the  fund. 
The  presumption  is  against  the  existence  of 
such  a  power,  and  all  doubts  should  be  re- 
solved against  the  party  asserting  it  As. 
however,  the  opinion  of  the  majority  of  the 
court  is  not  in  accordance  with  these  views, 
the  exceptions  must  be  dismissed.  The  ex- 
ceptions are  dismissed,  and  the  adjudication, 
with  the  modification  as  to  credits  for  dis- 
tribution and  investment,  confirmed  abso- 
lutely." 

J.  Howard  Oendell,  for  appellant  S.  S. 
Hollingsworth  and  Richard  O.  McMurtrie, 
for  appellee. 

PER  CURIAM.  An  the  facts  necessary 
to  a  proper  understanding  of  the  questions 
involved  In  tills  case  are  clearly  and  con- 
cisely stated  in  the  opinion  of  the  teamed 
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tudltlDg  Judge,  And  need  not  be  repei^ted. 
A.  consideration  of  the  questions  arising  up- 
on said  facts  lias  led  us  to  tbe  conclusion 
that  they  were  rightly  decided,  and,  for  rea- 
sons given  In  said  opinion,  we  think  the  de- 
cree of  the  court  below  should  be  affirmed. 
Decree  affirmed,  and  appeal  dismissed,  with 
costs  to  be  paid  by  appellant 


(159  Pa.  8t.  5U) 

In  re  BARKER'S  ESTATE.     (No.  173.) 
Appeal  of  MELLOR. 

(Supreme  Ck>urt  of  Pennsylyania.     Jan.  29, 
1S94.) 

Appeal  from  orphans'  court,  Philadelphia 
county;   Penrose,  Judge. 

On  settlement  of  the  first  account  of  Abraham 
Barker,  executor  of  the  will  of  Sarah  Barlcer, 
deceased,  the  accounts  presented  were  allowed, 
and  Deborah  W.  Mellor,  a  legatee  and  dcTisee, 
appeals.     Affirmed. 

John  G.  Johnson,  for  appellant.  Richard  O. 
HcMurtrie  and  S.  S.  Holhngworth,  for  appel- 
lee. 

PER  CURIAM.  This  case  was  argued  with 
.^na  B.  Scott's  appeal  from  same  decree,  and 
iUTolTes  precisely  the  same  questions.  For  rea- 
sons briefly  stated  in  the  per  curiam  opinion 
just  filed  in  that  case,  (28  AU.  365:  No.  172  of 
this  term,)  the  decree  should  be  affirmed.  De- 
cree affirmed,  and  appeal  dismissed,  with  costs 
to  be  paid  by  appellant 


as»  Pa.  St.  649) 

FRISHMUTH  t.  BARKER. 

(Supreme  Court  of  Pennsylvania.    Jan.  28, 

1884.) 

PaI/SB  RBPBBBIINTATIONg— ACTIOK  TO  RlCOTBB 

MoNBT  Pajd— Affidavit  op  Dbkxnsb. 
Rule  for  Judgment  for  want  of  sufficient 
affidavit  of  defense  is  properly  denied  where,  in 
an  action  to  recover  money  paid  for  an  Inter- 
est in  a  proposed  banking  orgaUization  to  coer- 
ate  concessions  which  defendant  is  alleged  to 
have  falsely  represented  had  been  granted  to 
him  by  the  Chinese  government  the  affidavit  of 
defense  denies  any  false  representations,  and  al- 
leges that  the  concessions  were  granted  to  him, 
but  were  revoked  after  the  transaction  with 
plaintifC,  and  that  all  money  paid  defendant  was 
applied  to  the  expenses  of  the  scheme. 

Appeal  from  court  oif  common  pleas,  Phil- 
adelphia county. 

Action  by  William  D.  Frlshmath,  Jr.,  to 
the  use  of  hlms^  and  Benonl  Frishmutb, 
against  Wharton  Barker.  Rule  for  Judgment 
Cor  want  of  a  sufficient  affidavit  of  defense 
was  discharged,  and  plaintiff  appeals.  Af- 
drmed. 

Plaintiff's  statement  of  claim  was  as  fol- 
lows: "Plaintiff  claims  to  recover  of  defend- 
ant the  sum  of  $1,250,  together  with  legal 
Interest  from  the  25th  day  of  Novemba*, 
1887,  as  follows:  The  defendant  on  or 
about  the  aforesaid  date,  claiming  and  repre- 
senting himself  to  be  the  owner  of  certain 
valuable  banking  concessions  from  the  Chi- 
nese government  for  the  fDmisblng  of  cap- 
ital for  the  construction  and  operation  of 
telephones^  railways,  mines,  and  other  com- 


mercial enterprises  In  China,  received  from 
the  plaintiff  the  aforesaid  snm  of  $1,250  for 
fifty  full-paid  shares,  of  a  par  value  of  $100 
each,  in  a  contemplated  corporation  to  be 
known  as  the  American  and  Oriental  Bank- 
ing Company,  which  company  defendant 
then  and  there  represented  was  about  to 
be  organized  for  the  operatiou  of  said  con- 
cessions, and  to  which  the  said  concessions 
were  to  be  transferred.  Plaintiff  avers  that 
the  said  representations  were  false.  In  that 
the  said  Chinese  government  had  not  grant- 
ed to  the  defendant  any  such  concessions 
as  aforesaid,  and  that,  by  reason  of  the  fail- 
ure of  the  defendant  to  procure  said  conces- 
sions, the  said  contemplated  corporation  was 
never  organized,  no  certificates  of  stock  were 
ever  issued,  and  the  entire  plan  for  the  same 
was  wholly  abandoned.  Plaintiff  further 
avers  that  the  defeudant  has  wrongfully  and 
unlawfully  appropriated  the  aforesaid  sum 
to  his  own  use,  and  has  failed  and  refused 
to  return  the  same,  although  requested  so  (o 
do,  and  that  the  whole  amount  thereof,  to- 
together  with  Interest,  as  aforesaid,  is  Just- 
ly due  and  owing  to  bim  from  the  defend- 
ant" 

Defendant  Interposed  an  affidavit  of  de- 
fense, as  follows:  "Wharton  Barker,  the 
above-named  defendant,  being  duly  affirmed, 
says:  I  have  Just  aud  true  defense  to  the 
whole  of  the  plaintiff's  dftlm  In  the  above 
matter,  which  I  expect  to  prove  on  the 
trial  of  this  case,  of  the  following  nature 
and  character,  to  wit:  In  the  month  of  No- 
vember, 1887,  a  syndicate  composed  of  a 
number  of  pvsons.  Including  myself,  was 
interested  In  certain  proposed  business  en- 
terprlses  about  to  be  undertaken  In  China, 
and  for  which  concessions  had  been  grant- 
ed by  the  representatives  of  the  Chinese 
government  to  me  and  Count  Eugene  Mit- 
klewitz.  The  plaintiff,  knowing  that  I  was 
interested  in  this  enterprise,  desired  to  pur- 
chase a  portion  of  my  interest  for  himself 
therein,  and  approached  hie  In  reference 
thereto.  All  the  papers  In  refen-nce  to  the 
matter  were  submitted  to  the  plaintiff,  and 
examined  by  him.  He  saw  the  original  doc- 
uments In  the  Chinese  language  granting  the- 
concesslons,  and  also  the  translations  there- 
of. He  read  the  documents.  He  then  de- 
sired to  pmrchase  an  Interest  which  would 
represent  the  proportionate  Interest  which 
$5,000  would  have  in  a  Joint  interest, whose 
capital  should  be  represented  by  $20,000,000, 
or,  if  the  capital  should  be  Increased  beycmd 
$20,000,000,  or  made  less  than  $20,000,000, 
he  desired  to  purchase  an  equivalent  prox>or- 
tion  of  such  increased  or  reduced  capital, 
so  that  his  entire  interest  should  be  the 
1-4000  of  whatever  the  capitalization  of 
the  entire  Interest  concerned  In  these  conces- 
sions should  be;  and  for  this  he  agreed  to- 
pay  $1,250.  Prior  to  purchasing,  the  plain- 
tiff and  all  those  Interested  were  expressly 
informed  that  if,  for  any  reason,  the  original 
subscribers  to  the  enterprise  should   deem 
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that  a  charter  of  Incorporation  would  not  be 
tbe  most  beneficial  means  of  condncting  tbe 
enterprise,  whether  owing  to  the  impossibil- 
ity of  obtaining  a  charter  with  sufEiclently 
large  powers  desired,  or  owing  to  expenses 
of  taxation,  or  for  any  other  cause,  a  special 
trust,  instead  of  corporation,  should  be  cre- 
ated, and  certificates  issued  under  the  spe- 
cial trust  to  the  parties  interested  therein, 
representing  their  Interests  in  such  trust; 
and  tbe  plaintiff  purchased  with  this  knowl- 
edge, and  assented  thereto.  It  was  found 
that  a  Bufflclently  broad  charter  of  incorpo- 
ration could  not  be  obtained,  and  a  special 
trust  was  thereupon  organized,  and  the  con- 
cessions were  transferred  to  such  special 
trust  as  aforesaid;  and  in  assigning  tbe  said 
concessions  the  defendant  also  bound  himself 
to  transfer  to  the  special  trust  any  conces- 
sions which  be  might  acquire  from  the  Chi- 
nese government  during  the  ten  years  en- 
Bulng  the  year  1887.  Certificates  of  Interest 
in  the  form  of  certificates  of  stock  therein 
were  issued,  and  the  fifty  shares,  represent- 
ing the  plaintiff's  Interest,  were  filled  up  to 
tbe  said  defendant,  and  have  been  ready  for 
delivery  to  tbe  said  plaintiff  whenever  de- 
manded by  him,  and  of  this  be  has  been  no- 
tified. After  the  special  trust  was  created, 
the  defendant  was  notified  that  tbe  conces- 
sions were  revoked  by  the  Chinese  govern- 
ment, and  hence  tbe  whole  scheme  proved  a 
total  biuiness  loss.  The  money  of  the  plain- 
tiff was  applied  to  the  expenses  Incurred, 
which  were  about  $140,000,  all  of  which 
were  lost  and  sunk  In  the  scheme.  The 
plaintiff  purchased  expressly  upon  the  pa- 
pers which  he  read.  He  took  the  chance  of 
the  venture  being  a  success  w  otherwise. 
He  took  the  chance  of  the  concessions  be- 
ing subsequently  revoked.  It  was  for  this 
reason  he  only  paid  $14250  for  a  $5,000  in- 
terest. Of  this  the  phiintlff  has  been  weU 
aware  for  tbe  past  six  years,  and  every  other 
owner  of  Interests  has  accepted,  without 
complaint,  the  loss  Incurred  thereby  as  a 
business  risk.  I  deny  that  I  made  any  repre- 
sentations of  any  kind  other  than  those  con- 
tained in  this  affidavit  of  defense,  and  I 
deny  that  I  ever  refused  to  issue  the  certi- 
ficate to  which  the  plaintiff  was  entitled,  or 
wrongfully  mlsapproprlatd  tbe  proceeds 
thereof.  On  tbe  contrary,  I  have  notified 
tbe  plaintiff  that,  although  worthless,  be 
could  have  the  certificate,  and  this  the  plabi- 
tiff  has  declined  to  accept.  This  transac- 
tion was  over  five  years  and  eleven  months 
prior  to  the  writ  issued  in  this  case,  and  this 
writ  was  issued  by  reason  of  an  action  hav- 
ing been  brought  on  October  24,  1893,  by 
the  assignee  of  Barker  Brothers  against 
the  use  plaintiff  herein." 

J.  Martin  Rommel,  for  appellant.     A.  T. 
Freedley,   for  appellee. 

PER  CURIAM.    The  afildavitof  defense 
in  this  case  is  quite  sufficient  to  carry  the 
v.28A.no.6— 24 


case  to  a  jury,  and  hence  there  was  no  error 
in  discharging  plalntKTs  rule  for  judgment. 
Judgment  affirmed. 


(169  Pa.  St.  S6» 

MORCH  ▼.  RAUBITSCHEK. 

(Snpreme  Court  of  Pennsylvania.     Feb.  6, 

1894.) 

ABBB8T  IN  Civn.  Cases — Jorisdiction  of  Junes 

—  DiacHAROE  OF  Defbxbant  —  Review  bt   Sc- 

PBEMB  Court— Jurisdiction. 

1.  Where  a  defendant  in  a  civil  action, 
when  arrested,  must  be  bronght  before  the 
judge  isauing  the  warrant  for  his  arrest,  (Act 
July  12,  1842,)  a  judge  other  than  tbe  one  who 
issned  such  warrant,  though  of  the  same  court, 
has  no  jurisdiction  of  the  proceedings  under  it. 

2.  The  fact  that  a  dehtCM-  has  been  tried 
for  and  acquitted  of  a  criminal  offense  grow- 
ing out  of  the  transactions  set  forth  in  the  com- 
plaint on  which  the  warrant  of  arrest  was  is- 
sued is  no  ground  for  discharge. 

3.  The  supreme  court  has  jurisdiction  to  re- 
view on  certiorari  the  proceedings  of  judges  of 
the  court  of  common  pleas  under  a  warrant  for 
the  arrest  of  a  defendant  or  judgment  debtor  at 
the  instance  of  the  plaintiff,  on  whose  com- 
plaint the  warrant  was  issued.  , 

Appeal  from  court  of  common  pleas,  Philit- 
delphia  county. 

Action  by  Jacob  Morch  against  Adolpb 
Raubltschek,  in  which  there  was  a  judg- 
ment for  plaintiff.  Plaintiff  obtained  from 
James  Gay  Gordon,  one  of  tbe  judges  .of  tbe 
court  of  common  pleas  No.  3,  Philadelphia,  a 
warrant  fOr  tbe  arrest  of  defendant.  On  be- 
ing arrested,  defendant  was  taken  before 
Thomas  K.  Flnletter,  another  of  tbe  judges 
of  such  court,  and  was  by  blm  discharged. 
Plaintiff  brings  the  proceedings  to  the  su- 
preme court  for  review  on  certiorari  directed 
to  such  judges  of  the  court  of  common  pleas. 
Reversed. 

Charles  Lex  Smyth  and  Jobn  Marshall 
Gest,  for  appellant. 


8TBRRBTT,  0.  J.  This  certiorari,  direct- 
ed to  two  of  the  judges  of  common  pleas 
No.  3,  Philadelphia,  brings  before  us  for  re- 
view proceedings  which  were  had  under  the 
warrant  of  arrest  issued  In  the  above-eD- 
titled  case  by  tbe  Honorable  James  Gay 
Gordon,  one  of  said  judges,  under  the 
act  of  July  12,  1842,  after  judgment  bad 
been  entered  against  the  defendant  for  wan) 
of  an  affidavit  of  defense.  The  right  of  a 
plaintiff,  at  whose  instance  such  warrant 
has  been  issued,  to  have  the  proceedings 
reviewed  here,  has  been  too  often  recognized 
to  be  doubted.  Gosllne  v.  Place,  32  Pa.  St 
520;  Berger  v.  Smull,  39  Pa.  St.  302;  Hart 
V.  Cooper,  129  Pa.  St.  297,  18  Atl.  122;  Grieb 
V.  Kuttner;  136  Pa.  St.  281,  19  AtL  1040. 
In  tbe  last-cited  case  the  question  of  juris- 
diction was  so  fully  considered  that  It  may 
be  regarded  as  definitively  settled. 

There  la  no  question  as  to  the  sufficiency 
of  the  warrant,  both  in  form  and  substance. 
It  is  grounded  on  a  sufficient  complaint  made 
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beCore  Jodge  Gordon,  on  oatb  of  tbe  plain- 
tiff, and  was  regularly   issned  by  him.    It 
contains  a  recital  of  said  complaint,  and  com- 
mands tbe  officer  to  whom  it  Is  directed  to 
arrest  tbe  defendant,  and  fortbwitb  bring 
bim   before  said  Judge  at  room   E  of  the 
court  of  common  pleas  No.  3,  etc.    He  was 
accordingly  arrested,  and  brought,  not  be- 
fore tbe  judge  who  issued  the  warrant,  but 
before  the  Honorable  Thomas  K.  Finletter, 
president  judge  of  said  court     "And  there- 
uiwn,"  as  the  bill  of  exceptions  recites,  "the 
said  defendant,  having  been  sworn,  testified 
as  follows:    'I  am  the  defendant  in  this  case. 
Tbe  plaintiff,  Mr.  Morcb,  lives  in  Brooklyn. 
I  was  arrested  on  a  requisition  before,  and 
taken  before  the  criminal  court  In  New  York, 
and  tried  before  a  jury  on  the  same  charges. 
Tbey  tried  to  prove  that  I  got  the  goods  on 
memorandum,  but  when  it  was  shown  that 
I  bought  the  goods  the  Judge  told  the  jury 
to  discharge  me,  and  the  jury  acquitted  me 
without  leaving  the  box.'    And  thereupon 
the  said  Honorable  Thomas  K.  Finletter  dis- 
charged   the  said    *    •    *    defendant    from 
custody."    It  is  contended  that  the  learned 
Judge  erred,  not  only  in  discharging  the  de- 
fendant without  hearing  on  tbe  merits,  and 
for  a  wholly  insufficient  reason,  but  that  he 
also  erred  In  taking  Jurisdiction  of  the  pro- 
ceedings under  warrant  of  arrest  issued  by 
another  Judge.    Both  of  these  positions  ap- 
pear to  be  well  taken.    There  is  nothing  in 
tbe  act  of  1842  that  authorizes  such  an  as- 
sumption of  Jurisdiction,  nor  could  it  have 
been  Justified  by  anything  that  appears  In 
tbe  record.    On  the  contrary,  tbe  act  ex- 
pressly provides  that  the  defendant,  when 
arrested,  shall  be  brought  before  tbe  judge 
who  issued  tbe  warrant,  and  that  he  shall 
proceed  to  bear  and  dispose  of  the  case. 
But  assuming,  for  argument's  sake  merely, 
that  be  had  jurisdiction,  we  think  there  was 
orror  In  discharging  the  defendant  because  he 
bad  been  tried  and  acquitted  of  a  criminal 
offense  growing  out  of  tbe  same  transactions 
that  are  set  forth  in  the  complaint  on  which 
the  warrant  of  arrest  in  this  case  was  is- 
sued.   The  proceedings  are  entirely  differ- 
ent   Tbe  former  was  a  criminal  prosecution, 
while  this  Is  a  civil  proceeding,  at  the  in- 
stance of  defendant's  creditor.    Defendant's 
acquittal  of  tbe  criminal  charge  cannot,  in 
tlio  nature  of  a  plea  of  autrefois  acquit,  be 
interposed  as  a  bar  to  the  civil  proceedings. 
As  was  well  said  by  Mr.  Obief  Justice  Low- 
rle  In  Gosline  ▼.  Place,  supra,  the  proceed- 
ing by  warrant  of  arrest  Is  "collateral  to  the 
action  for  a  breach  of  contract,  and  in  aid 
of  it  and  dependent  on  it    *    *    *    The  pro- 
ceeding is  not  at  all  a  criminal  one.    Tbe 
fraud  is  treated  as  a  private  injury,  giving 
rise  to  a  corresponding  modification  of  the 
ordinary  private  remedy  applicable  to  debu. 
If  tbe  debt  be  fraudulently  contracted,  <»:  if 
it  be  fraudulently  attempted  to  be  evaded, 
this  special  remedy  may  be  applied,  whether 
tbe  fraud  be  committed  in  or  out  of  the 


state;  Just  as  we  allow  actions  of  tort  with- 
out question  of  the  place  where  the  wrong 
was  done."  Other  cases  to  tbe  same  effect 
might  be  cited,  among  which  are  Hutcbin- 
son  v.  Bank,  41  Pa.  St  42;  Bohm  y.  B<w- 
land,  (Pa.  Sup.)  7  Atl.  171.  It  follows  from 
what  has  been  said  that  the  Honorable 
Thomas  K.  Finletter  had  no  Jurisdiction  of 
tbe  proceedings  under  the  warrant  of  arrest, 
and,  in  so  far  as  said  proceedings  were  had 
before  him,  including  bis  order  dlscharg^ing 
the  defendant  from  custody,  the  same  are 
reversed,  and  set  aside,  at  defendant's  costs, 
and  record  remitted. 


(1»  Pa.  St  550 
GROSS  V.  PARTENHEIMER. 
(Supreme  Court  of  Pennsylvania.     Feb.  5, 
1894.) 

VSNDOB   AMD   FUBOBASBB  —  COHTBACT— ISTEBPBE- 
TATIOIf. 

In  April,  1893,  defendant,  by  written 
contract,  sold  plaintiff  a  lot,  plaintiff  to  assume 
a  mortgage  thereon,  plaintiff  "to  pay  also  the 
accruing  interest  on  said  mortgage."  The  in- 
terest on  the  mortgage  was  payable  semiannual- 
ly on  the  26th  days  of  Febrnaiy  and  August. 
HM,  that  "accruing  interest"  did  not  refer  to 
Interest  doe  February  26,  1803,  and  unpaid. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  of  assumpsit  by  Charles  H.  Gross 
against  R.  Partenhelmer.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

William  C.  Mayne,  for  appellant  Geo.  H. 
Chambley,  for  appellee. 


STERRETT,  C.  J.  In  April,  1893,  tbe  par- 
ties to  this  Bidt  entered  into  a  written  con- 
tract whereby  defendant  agreed  to  sell  plain- 
tiff a  lot  for  $8,000,  payable  $5,000  In  cash 
on  delivery  of  deed,  and  the  residue  by  plain- 
tiff's assumption  and  payment  of  tbe  mort- 
gage for  $3,000,  then  on  the  lot;  "said  Gross 
to  pay  also  tbe  accruing  interest  on  said 
mortgage,  not  exceeding  six  months,  and 
also  taxes  on  said  lot  for  1893.  Tide  to  said 
lot  to  be  good  and  marketable,  and  free  from 
incumbrances  except  said  $3,(XX)  mortgage. 
Deed  to  pass  and  cash  purchase  money  of 
$5,000  to  be  paid  on  or  about  May  1,  1883, 
except  $50  thereof,  now  paid."  The  mort- 
gage for  $3,000  was  dated  August  26,  1892. 
with  Interest  semiannually  on  the  26th  days 
of  February  and  August  At  tbe  settlement 
etc..  May  1,  1893,  tbe  only  Items  deducted 
from  the  consideration  money  were  "caab 
paid  on  account,  $50,"  and  "mortgage  prin- 
cipal, $3,000,  Interest  from  February  26, 
1893,"  leaving  $4,960,  which  was  then  paid, 
and  deed  delivered.  There  was  no  controver- 
sy as  to  the  taxes  for  1893,  or  the  Interest  on 
tbe  mortgage  from  February  26,  1893.  The 
six  months*  Into'est  from  date  of  mortgage  to 
February  26,  1893,  was  past  due  and  unpaid, 
and,  to  avoid  foreclosure  proceedings,  plain- 
tiff was  compelled  to  pay  tbe  same,  and  this 
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salt  was  brought  to  recover  tbat  amount, 
with  Interest    As  set  forth  in  bis  statement 
filed,  plaintiff's  claim    Is   substantially  the 
for^^ing.    As  disclosed  by  defendant's  affi- 
daTit,  the  substance  of  bis  defense  is  tbat 
plaintifF  was  bound  to  pay  not  less  than  six 
months'  interest  on  the  mortgage,  accrued 
and  accruing  up  to  the  date  of  settlement, 
coapled  with  an  averment  that  defendant  is 
now,  and  always  has  been,  ready  "to  allow 
said  plaintiff  the  excess  of  six  months'  inter- 
est to  date  of  settlement,  to  wit,  the  sum  of 
$31.50,"  etc.    By  assuming,  as  he  then  did, 
the  mortgage  debt,  with  accruing  interest 
from   February  26th  to  that  date,  plaintiff 
had  already  accounted  for  $31.50,  the  amount 
of  said  "accruing  Interest."    This,  added  to 
the  |90  past-due  interest,  which  he  was  com- 
pelled to  pay  to  prevent  foreclosure  of  the 
mortgage,  makes  $121.50  interest  paid  and 
assumed  by  him  prior  to  the  institution  of 
tills  suit.     Of  this  the  defendant  avers  his 
willingness   "to    allow"    $31.50,    which    he 
terma  "the  excess,"  eta,  ttras  holding  plain- 
tiff  to  what  is  claimed  to  be  his  contract  lia- 
bility to  pay  six  months'  interest  up  to  date 
of  settlement.     This  contention  hinges  en- 
tirely on  the    proper    construction    of  the 
clause  in  the  contract  of  sale  above  referred 
to,  wherein  the  plaintiff  agrees  to  pay  "the 
accruing  interest  on  said  mortgage,  not  ex- 
ceeding six  months."     There  Is  nothing  In 
the  affidavit  of  defense  that  can  in  any  wise 
aid  or  control  the  construction  of  this  clause. 
If  "accruing  Interest"  means  interest  which, 
accwding  to  the  terms  of  the  security,  was 
due  and  payable  on  February  26,  1893,  and 
remained  overdue  and  unpaid  at  the  date  of 
tfie    contract,  the    defendant's    construction 
should  prevail;    but  we  cannot  agree  that 
these  words  mean  any  such  thing.     Such  a 
construction  would  be  strained,  and  wholly 
unwarranted  by  the  language  employed.    As 
genoally    understood,     "accruing"    Interest 
means  running  or  accumulating  interest,  as 
distinguished  from  accrued  or  matured  in- 
terest   When  we  speak  of  interest  which  Is 
from  day  to  day  accumulating  on  the  prin- 
cipal debt  but  which  is  not  yet  due  and  pay- 
able, we  call  It  accruing  Interest.    When  we 
refar  to  Interest  heretofore  payable,  but  still 
remaining  unpaid,  we  speak  of  it  as  overdue 
interest  arrears  of  interest,  or  interest  in  ar- 
rear,  just  as  we  speak  of  rent  In  arrear. 
We  are  therefore  of  opinion  that  the  words 
"accruing  interest"  do  not  refer  to,  nor  in 
any  manner  embrace  any  part  of,  the  six 
months'  interest  wliich  was  then  overdue  and 
unpaid.    That  Interest  was  an  Incumbrance 
on  the.  lot  which  the  defendant  was  bound  to 
remove.    He  refused  to  do  so,  and  the  plain- 
tiff, who  was  compelled  to  pay  It  in  order  to 
prevent  foreclosure  of  the  mwtgage,  etc..  Is 
entitled  to  recover  the  amount  thus  paid, 
with  interest  from  date  of  payment     The 
learned  court  was  clearly  right  in  adjudging 
the  affidavit  of  defense  insufficient,  and  en- 


tering Judgment  against  defendant  for  the 
amount  claimed  by  plaintiff.  Judgment 
affirmed. 

(U  R.  I.  413) 
HALL  V.  BAIN,  Town  Treasurer. 
(Supreme  CJoort  of  Rhode  Island.    Nov.  23, 
1803.) 
Taxatiojj— Personal  Propertt  —  Dbdcction  of 
Indebtedness. 
Pub.  St  c.  42,  §  10,  provides  that  no  one 
shall  be  taxed  for  shares  in  a  domestic  corpora- 
tion,  the  property   of   which  Is   already    fully 
taxed,  or  for  shares  in  a  corporation  in  another 
state,  which  Is  liable  to  taxation  in  that  state; 
and  that  no  one  shall  he  taxed  on  personal  prop- 
erty, except  on  the  surplus  of  his  ratable  pet^ 
sonal  estate  above  his  debts.    Held,  that  it  was 
improper    to    include    such    exempt-   coniorate 
shares  in  the  ratable  personal  estate  from  which 
one's  debts  were  to  be  deducted  to  determine 
the  taxable  "surplus." 

Appeal  from  court  of  common  pleas.  Prov- 
idence county. 

Action  by  William  H.  Hall  against  Hugh 
B.  Bain,  treasurer  of  the  town  of  Cranston. 
Judgment  for  defendant  for  costs,  and  plain- 
tiff excepts.    Exceptions  sustained. 

Edward  D.  Bassett  and  Edward  L.  Mitch- 
ell, for  plaintiff.  Oeorge  B.  Barrows  and 
John  Palmer,  for  defendant 

MATTESON,  O.  J.  This  is  an  action  of  as- 
sumpsit to  recover  from  the  town  of  Crans- 
ton money  paid  by  the  plaintiff,  under  pro- 
test, to  the  defendant  in  bis  capacity  of 
town  treasurer  of  tbat  town,  in  payment 
of  a  tax  on  personal  property,  illegally  as- 
sessed against  the  plaintiff.  The  action  was 
brought  in  the  court  of  common  pleas  for 
Providence  coimty.  The  defendant  pleaded 
the  general  Issue.  Jury  trial  having  been 
waived,  the  case  was  heard  by  the  court  on 
an  agreed  statement  of  facts,  and  Judgment 
rendered  for  the  defendant  for  costs.  The 
plaintiff  excepted  to  the  Judgment,  and  filed 
this  petition  for  a  new  trial. 

Pub.  St  B.  I.  c.  42,  {  10,  Is  as  follows: 
"Personal  property,  for  the  purposes  of  tax- 
ation, shall  be  deemed  to  include  all  goods, 
chattels,  debts  due  from  solvent  persons, 
money  and  effects,  wherever  they  may  be; 
all  ships  or  vessels,  at  home  or  abroad;  all 
public  stocks  and  securities,  except  those  Is- 
sued by  the  government  of  the  United  States; 
all  stocks  or  shares  in  any  bank  or  bank- 
ing association;  In  any  turnpike,  bridge  or 
other  corporation  within  or  without  this 
state,  except  such  as  are  exempt  from  tax- 
ation by  the  laws  of  this  state:  provided, 
that  no  shareholder  shall  be  liable  to  tax- 
ation for  shares  held  In  any  corporation  with- 
in this  state  which  in  Its  corporate  capacity 
Is  taxed  within  this  state  for  an  amount 
equal  to  the  value  of  Its  property,  or  in  any 
corporation  without  this  state  which  Is,  or 
the  shares  in  which  are  liable  to  taxation 
in  the  state  where  such  corporation  la  loca- 
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ted:  and  provided,  that  no  person  shall  be 
liable  to  taxation  on  personal  property,  ex- 
cept upon  the  surplus  of  the  ratable  per- 
sonal estate  owned  by  blm  over  and  above 
his  actual  indebtedness."  The  agreed  state- 
ment of  facts  shows  that  the  plaintifT  at  the 
time  of  the  levy  and  assessment  of  the  tax 
was  possessed  of  personal  property  to  the 
amount  of  $69,402;  that  his  actual  indebted- 
ness was  $42,850.  The  assessors,  In  making 
the  assessment,  deducted  the  $42,850  from 
the  $69,402,  and  assessed  the  plaintiff  for 
the  difference,  $29,720.  The  plaintiff  con- 
tends—we think,  correctly— that  this  action 
of  the  assessors  was  erroneous,  for  the  rea- 
son, as  also  shown  by  the  agreed  statement 
of  facts,  that  of  the  $69,402,  which  made 
up  the  total  of  the  plaintiff's  personal  es- 
tate, $39,682  was  property  within  the  first 
proviso  of  said  section  10,  and  therefore  not 
assessable  or  ratable  estate  of  the  plaintiff. 
This  being  so,  the  assessors  had  no  author- 
ity to  include  it  as  a  part  of  his  ratable  per- 
sonal estate  from  which  his  indebtedness 
was  to  be  deducted  in  ascertaining  the  sur- 
plus of  his  ratable  estate  over  and  above  his 
actual  Indebtedness,  under  the  second  pro- 
viso of  said  section  10.  As  the  amoimt  of 
the  plaintiff's  ratable  personal  estate  was 
only  $29,720,  and  as  his  Indebtedness  was 
$42,850,  be  had  no  surplus  of  ratable  per- 
sonal estate,  and  hence  was  not  liable  to 
assessment  for  a  personal  property  tax.  The 
case  was  argrued  on  the  part  of  the  defend- 
ant as  if  It  was  one  merely  of  overtaxation, 
and  It  was  contended  that  the  plaintiff  was 
without  a  remedy,  because  the  account  car- 
ried in  by  him  to  the  assessors  was  Insuffi- 
cient, in  that  it  did  not  state  exact  sums  as 
the  values  of  the  different  parcels  of  his 
personal  estate,  but  stated  these  values  only 
approximately  as  about  such  and  such  sums. 
We  have  not  deemed  it  necessary  to  consider 
the  sufficiency  of  the  account,  since  the  case 
Is  not  merely  one  of  overtaxation,  but  is  one 
of  Illegal  taxation  as  well.  The  exception  is 
sustained,  and  the  case  remitted  to  the  com- 
mon pleas  division,  with  direction  to  enter 
Judgment  for  the  plaintiff  for  the  amount  of 
the  tax  on  personal  properly  so  illegally  as- 
sessed, and  Interest  to  the  date  of  the  Judg- 
ment, with  costs. 


(n  N.  H.  04) 

STATE  V.  AliMT. 
(Supreme  Court  of  New  Hampshire.     Grafton. 

July  29,  1892.) 
McRDER — Plea  ot  Quiltt  —  DETSHMiyATiON  or 

DBOBBE — RiOBT  TO  JCBT  TbIAL — WaIVBB. 

1.  A  person  indicted  for  morder  may  waive 
hia  constitutional  right  to  a  Jury  trial  by  plead- 


ing guilty. 

2.  Gen.  Laws,  c  282,  I 
that  on  a  plea  of  guilty  of  murder  tHe  court 


.  Gen.  Laws,  c  282,  I  3,  which  provides 


having  cognizance  of  the  offense  shall  determine 
the  degree,  la  valid. 

Case  reserved  £rom  Grafton  county;    be- 
fore Justices  Doe  and  Allen. 


Frank  C.  Almy  was  convicted  of  murder 
in  the  first  degree,  and  moves  for  a  new 
trial     Denied. 

The  defendant  pleaded  guilty,  and  the  ques- 
tion of  degree  was  determined  by  the  court, 
in  pursuance  of  Gen.  Laws,  a  282,  |  3.  Mur- 
der was  admitted.  The  only  question  was 
whether  it  was  of  the  first  or  second  degree, 
and  it  was  found  to  be  of  the  first  degree. 
After  Judgment  the  defendant  objected,  and 
moved  for  a  new  trial,  on  the  ground  that 
the  determination  of  the  degree  by  the  court 
wds  legal  error,  because  his  right  to  have  th6 
question  of  d^;ree  tried  by  Jury  cannot  be 
waived,  and  the  statute  is  unconstitutionaL 

Edwin  G.  Eastman,  Atty.  Gen.,  and  W.  H. 
Mitchell,  for  the  State.  Alvln  Burleigh  and 
J.  C.  Story,  for  defendant 

BLODGETT,  J.  In  criminal  proceedings 
a  confession  of  the  offense  by  the  party  char- 
ged by  a  plea  of  guilty  is  the  highest  kind 
of  conviction  of  which  the  case  admits,  (2 
Hawk.  P.  O.  c.  31,  I  1;  2  Hale,  P.  O.  225; 
4  BL  Ck>mm.  362;)  and  subjects  him  precisely 
to  the  same  punishment  as  if  he  were  tried 
and  found  guilty  by  verdict,  (1  Archb.  Grim. 
Pr,  &  PL  p.  ♦110;)  and  the  effect  of  a  confes- 
sion being  to  supply  the  want  of  evidence. 
(Rex  V.  Hall,  1  Term  U.  320.)  It  Is  an  admis- 
sion of  every  nmterlal  fact  well  pleaded  In 
the  Indictment,  and  authorizes  the  court  hav- 
ing Jurisdiction  of  the  offense  to  proceed  to 
Judgment,  (4  Bl.  Oomm.  329;  1  Chit  Crlm. 
Law,  429;  1  Blsh.  Crlm.  Proa  795.)  "Of 
Judgments  •  •  •  In  criminal  cases  there 
are  two  kinds— First  such  as  are  fixed  and 
stated,  and  always  the  same  for  the  same 
species  of  crime;  secondly,  such  as  are  discre- 
tionary and  variable,  according  to  the  differ- 
ent circumstances  of  each  case.  *  ♦  •  The 
Judgment  against  a  man  or  woman  for  fel- 
ony of  death  hath  always  been  the  same  since 
the  reign  of  Hen.  I.,  viz.  that  he  or  she  be 
hanged  by  the  neck  till  dead.  ♦  •  •  As 
to  Judgments  •  •  •  which  are  discretion- 
ary and  variable,  according  to  different  cir- 
cumstances, I  shall  observe.  In  general,  that 
for  crimes  of  an  infamous  nature  •  *  •  it 
seems  to  be  in  great  measure  left  to  the  pru- 
dence of  the  court  to  Inflict  such  corporal 
punishment  and  also  such  fine  and  lien  to 
the  good  behavior  for  a  certain  time,  etc., 
as  shall  seem  most  proper  and  adequate  to 
the  offense,  from  the  consideration  of  the 
baseness,  enormity,  and  dangerous  tendency 
of  it  the  malice,  deliberation,  and  willful- 
ness, or  the  Inconsideration,  suddenness,  and 
surprise  with  which  it  was  committed,  the 
age  •  •  •  of  the  offender,  and  all  other 
circumstances  which  may  any  way  aggravate 
or  extenuate  the  guilt"  2  Hawk.  P.  C.  c. 
48,  §{  1,  7, 14.  Prior  to  1837  degrees  of  mur- 
der were  unknown  in  this  state,  and,  up-ti 
conviction,  the  Invariable  Judgment  was 
death.  In  that  year,  by  the  legislative  act 
of  January  13th,  which  has  shace  been  in 
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toK6,  the  crime  of  murder  was  divided  into 
two  degrees,  and  transferred  from  the  first 
class  of  crimes,  In  which  the  Judgment  is 
Invariable,  to  the  second  class.  In  which  the 
Judgment  Is  variable.  It  was  recognized  as 
a  crime  of  different  grades  of  enormity,  de- 
serving different  penalties,  and  so  the  punish- 
ment was  made  more  or  less  severe,  accord- 
ing to  certain  aggravating  or  extenuating 
circumstances.  See  note,  State  v.  Dowd,  19 
Conn.  391.  But  the  act  did  not  create  any 
new  offense,  or  change  the  definition  of  mur^ 
der  as  it  was  understood  at  common  law.  It 
merdy  mitigated  the  punishment  in  certain 
cases  not  of  the  most  aggravated  nature;  and 
hence  an  Indictment  alleging  murder  in  the 
same  form  as  at  common  law  will  support  a 
verdict  of  guilty  of  murder  In  the  first  de- 
gree under  the  act.  Com.  v.  Desmarteau,  18 
Gray,  1;  State  v.  Pllte,  49  N.  H.  399,  405, 
and  authorities  cited;  Craig  v.  State,  (Ohio, 
May  10,  1892,)  30  N.  £}.  1120.  Such  an  in- 
dictment "sets  forth  ♦  •  •  the  highest 
grade  of  homicide,  murder  in  the  first  degree, 
and  thereby  includes  the  Inferior  grade  of 
murder  in  the  second  degree.  In  like  manner 
as  an  Indictment  for  murder  at  pomm(m  law 
<>mbrace8  a  charge  of  manslaughter,  which 
is  comprehended  in  the  allegations  necessary 
to  charge  the  higher  offense.  The  only  dif- 
ference In  the  two  cases  is  that  in  the  latter 
the  Indictment  charges  two  distinct  offenses, 
but  in  the  former,  as  applied  to  degrees  of 
murder,  only  one  offense  Is  charged,  but  in 
such  form  that  it  Includes  the  higher  as  well 
as  the  lower  grade,  to  which  different  ptm- 
Ishments  are  attached."  Green  v.  Com.,  12 
Allen,  155,  17a  Neither  did  the  act  maiie 
any  change  In  the  effect  of  a  plea  of  guilty. 
It  still  confesses  everything  that  Is  duly  set 
forth,  as  a  plea  of  not  guilty  puts  In  Issue 
every  fact  which  Is  comprehended  within  the 
averments  of  the  Indictnient  Wben,  there- 
fore, this  defendant  pleaded  gollty  to  the 
indictment  charging  upon  him,  in  common- 
law  form,  killing  with  deliberate  and  pre- 
meditated malice,  his  plea  was  a  confession 
that  he  was  guilty  of  the  common-law  crime 
of  murder,  whidi  the  statute  has  not  alter- 
ed, and  but  for  which  a  Judgment  of  death 
would  have  been  imperatively  required;  for, 
while  the  statute  In  no  way  detracts  from 
the  force  or  effect  of  the  plea,  it  makes  it 
the  duty  of  the  court  to  ascertain  before 
Judgment  whether  the  extreme  sentence 
which  would  otherwise  follow  the  plea  is 
warranted  by  the  facts.  "If  any  person  shall 
plead  guilty  to  an  indictment  for  murder 
hereafter  committed,  the  Justices  of  the  court 
having  cognizance  of  the  indictment  shall 
determine  the  degree."  For  this  purxwse  an 
inquiry  was  necessary  into  the  circumstances 
of  the  defcLilant's  crime,  tending  to  show  the 
higher  or  lower  degree  of  enormity  which  the 
law  recognizes,  as  it  is  necessary,  when  a  de- 
fendant pleads  guilty  to  an  Indictment  for 
burglary,  under  Pub.  St  c.  278,  t  !•     He  Is 


to  be  Imprisoned  "not  exceeding  twenty-five 
years,"  but  the  court  has  no  means  of  know- 
ing whether  the  penalty  should  be  25  or  10 
years,  or  the  lowest  possible  limit  of  a  year 
and  a  day,  unless  some  information  Is  given 
on  the  subject  at  a  bearing  on  the  degree  of 
enormity.  But  nobody,  it  is  believed,  ever 
supposed  that  such  a  defendant  has  a  consti- 
tutional right  to  a  Jury  trial  of  this  question. 
It  Is  not  an  issue  in  any  legal  sense,  and  no- 
body, it  Is  believed,  ever  supposed  that  the 
accused  has  a  constitutional  right  to  a  Jury 
trial  to  determine  whether  he  shall  be  fined 
or  Imprisoned,  or  ordered  to  recognize  to 
keep  the  peace,  (chapter  278,  {  20,)  In  a  case 
of  assault,  or  be  fined  and  imprisoned  in  the 
county  Jail,  or  sent  to  the  state  prison,  (chap- 
ter 272,  t  1,)  for  adultery.  And  certainly  the 
generation  which  made  and  adopted  the  con- 
stitution did  not  understand  that  the  kinds 
or  amounts  of  punishment  to  be  imposed  by 
variable  Judgments  are  Issues  triable  by  Jury, 
for  the  act  of  February  8,  1791,  "for  the  pun- 
ishment of  certain  crimes,"  provided  that  a 
person  convicted  of  one  crime  should  be  fin- 
ed or  set  on  the  gallows,  and  might  be  Im- 
prisoned; that  for  another  offense  the  cos- 
vict  should  be  set  on  the  gallows  one  hour, 
with  a  rope  about  his  neck,  and  one  end 
thereof  cast  over  the  gallows,  and  imprison- 
ed, bound  to  good  behavior,  and  fined,  and 
the  court  should  order  the  person  convicted 
to  suffer  all  or  part  of  the  foregoing  punish- 
ments, according  to  the  circumstances  and 
aggravations  of  the  offense;  for  another  of- 
fense the  convict  was  to  be  set  in  the  pillory, 
whipped,  imprisoned,  bound  to  good  behavior, 
or  fined,  or  suffer  any  or  aU  the  forego- 
ing punishments,  according  to  the  nature  and 
aggravation  of  the  offense;  for  another  the 
penalty  was  fine,  imprisonment,  or  whipping, 
as  the  court,  considering  the  nature  and  ag- 
gravation of  the  offense,  may  order;  for  an- 
other, sitting  in  the  pillory.  Imprisonment, 
and  fine,  or  any  or  aU  of  these  punishments, 
according  to  the  nature  and  aggravation  of 
the  offense.  See,  also,  Prov.  Laws,  (Ed. 
1761,)  pp.  11-14.  "We  regard  it  as  a  well- 
settled  and  imquestioned  rule  of  construe 
tlon  that  the  language  used  by  the  legislature 
in  the  statutes  enacted  by  them,  and  that 
used  by  the  people  In  the  great  paramount 
law,  which  controls  the  legislature,  as  well 
as  the  people,  is  to  be  always  understood  and 
explained  In  that  sense  in  which  it  was  used 
at  the  time  the  constitution  and  laws  were 
adopted."  Opinion  of  the  Justices,  41  N.  H. 
551.  If  a  recorded  confession  of  every  ma- 
terial averment  of  an  indictment  'puts  the 
confessor  upon  the  country,  the  Institution  of 
Jury  trial  and  the  legal  nature  and  effect  of 
a  plea  of  guilty  have  been  very  Imperfectly 
understood,  not  only  by  the  authors  of  the 
constitution  and  their  successors  down  to  the 
present  time,  but  also  by  all  the  genera  t^lons 
of  men  who  have  lived  under  the  comuion 
law. 
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The  necessary  statutory  inquiry  Into  the 
circumstances  of  the  defendant's  crime  has 
been  made.  His  plea  has  been  found  to  be 
warranted  by  the  facts,  and  Judgment  has 
fcdlowed  accordingly.  In  ascertaining  the 
degree  of  his  crime,  be  has  been  fully  beard 
by  himself,  his  witnesses,  and  counsel.  Ev- 
ery facility  has  been  iK'ovlded  him  at  the 
public  expense  to  present  before  an  impar- 
tial tribunal  all  the  facts  or  circumstances 
tending  In  any  way  to  mitigate  or  extenuate 
his  guilt  No  want  of  competent  intelligence 
to  malce  the  plea  is  averred,  and  no  mistake 
or  misapprehension  as  to  its  effect  is  alleged. 
No  evidence  against  him  is  claimed  to  have 
been  Improperly  admitted,  and  no  evidence 
In  his  favor  is  claimed  to  have  been  improp- 
erly rejected.  His  S(^e  complaint  Is  that  be 
has  had  no  trial,  in  the  constitutional  sense 
of  the  word.  But  his  plea  precluded  such 
a  trial.  "The  iMroceeding  •  •  •  to  deter- 
mine the  degree  of  the  crime  of  murder  aft- 
er a  plea  of  guilty  Is  not  a  trial,  nor  has  the 
defendant  any  right  to  have  that  question 
determined  by  a  Jury."  People  v.  Noll,  20 
Cal.  164.  The  only  question  remaining  was 
whether  there  were  extenuating  circumstan- 
ces affecting  his  punishment,  and  mitigation 
of  punishment  on  a  plea  of  guUty  is  not 
made  a  question  for  the  Jury  by  the  com- 
mon law  or  the  statute  or  the  constitution. 
Opinion  of  the  Justices,  9  Allen,  586.  "When 
a  prisoner  on  his  arraignment  hath  pleaded 
not  guilty,  and  for  his  trial  hath  put  himself 
up<»i.  the  country,  which  country  the  Jury 
are,  a  Jury  is  Impaneled."  S  Bl.  Comm.  330, 
.352;  4  Bl.  Comm.  350;  1  Archb.  Crim.  Pr.  & 
?L  110.  And  while  in  some  states  the  common 
law  has  been  so  altered  as  to  confer  oa  the 
Jury  who  try  the  general  issue  of  guilt  the 
power  of  deciding  what  punishment  shall  be 
Imposed  by  a  variable  Judgment,  as  well  as 
the  power  of  deciding  the  issue,  and  while 
an  Innovation  of  this  kind  was  Introduced  in 
this  state  by  the  provision  of  the  act  of  1837, 
that  "every  Jury  who  shall  find  any  person 
guilty  of  murder  hereaft»  committed  shall 
also  find  by  their  verdict  whether  it  is  of  the 
rirst  or  second  degree,"  it  has  not  been  en- 
acted that  there  sbaii  be  a  trial  by  Jury  to 
determine  the  punishment,  when  there  is  no 
issue,  and  no  denial  of  any  allegation  of  the 
indictment,  but  a  general,  unqualified  con- 
fession of  guilt  by  a  plea  of  guilty.  People 
V.  Noll,  supra.  Nor  does  the  constitution 
confer  any  such  right  "Trial  by  Jury,"  In 
article  16  of  the  bill  of  rights,  is  common- 
law  language,  used  in  its  common-law  sense. 
It  means  trial  by  12  men,  who  return  their 
imanlmous  verdict  "upon  the  Issue  submit- 
ted to  them."  But  while  the  right  of  every 
one  to  have  his  cause  tried,  (H*  to  be  tried 
himself,  if  accused  of  crime,  by  a  jury,  is 
guarantied  and  established  beyond  the  pow- 
&e  of  the  legislature  to  abridge  it,  the  con- 
stitution does  not  compel  any  one  to  exer- 
cise the  rlgbt  thus  secured,  and  there  la  no 


reason  whatev«:  to  suppoee  that  its  makers 
designed  to  repeal  or  alter  the  moss-grown 
rule  of  the  common  law  "by  which  a  party 
indicted  for  an  offense,  however  grave  its 
nature,  may  enter  a  plea  oC  guilty  thereto, 
if  he  sees  fit  so  to  do,"  or  the  other  no  less 
well-established  rule  that  "in  such  a  case 
there  is  no  issue  to  be  submitted  to  a  Jury 
on  which  a  verdict  can  be  founded."  "The 
trial  by  Jury,  secured  to  the  subject  by  the 
constitution,  is  a  trial  according  to  the  course 
of  the  common  law,  and  the  same,  in  8ul>- 
stance,  as  that  which  was  in  use  when  the 
constitution  was  formed."  East  Kingston 
V.  Towle,  48  N.  H.  64. 

The  constitutional  rights  of  the  defendant 
have  not  been  hampered  or  In  any  way 
abridged.  The  right  of  trial  by  Jury  remain- 
ed to  him  after  the  act  of  1837,  the  eame  as 
befwe.  The  act  is  not  only  in  perfect  har- 
mony with  the  constitution  in  this  respect, 
but,  by  mitigating  the  punishment  for  mur- 
der in  cases  not  of  the  most  aggravated  na- 
ture, and  by  giving  an  additional  tribunal 
for  the  ascertainment  of  the  degree.  It  mani- 
festly conferred  a  benefit  upon  the  defend- 
ant, instead  of  depriving  him  of  a  right  By 
pleading  guilty,  he  voluntarily  relinquished 
his  constitutional  right  of  trial  by  Jury,  as  he 
would  by  pleading  guilty  to  an  indictm^it  for 
larceny,  arson,  oc  any  other  crime.  It  was  en- 
tirely for  him  to  say  whether  there  should 
be  an  issue  and  a  trial  or  not  He  knew 
there  would  be  a  trial  if  he  pleaded  the  gen- 
eral issue,  and  he  also  knew  that  the  prose- 
cution would  not  accept  a  plea  of  guilty  of 
murder  in  the  second  degree.  He  preferred 
to  have  no  issue  and  no  trial,  but  to  have 
a  hearing,  under  the  statute,  in  regard  to 
the  circumstances  of  the  admitted  murder, 
which  he  claimed  would  affect  the  penalty 
for  the  single  and  undivided  crime  of  which 
he  chose  to  be  convicted  on  his  confessioa. 
This  he  might  lawfully  do.  "The  legislature 
have  the  general  power  to  constitute  new 
tribunals,  and  to  provide  new  modes  of  trial 
for  future  cases,  provided  the  right  to  a  trial 
by  Jury,  such  as  the  constitution  intends,  is 
secured  to  every  one  in  the  hist  resort.  In 
every  case  where  it  is  guarantied  by  the  con- 
stitution." Opinion  of  the  Justices,  41  N.  H. 
652.  "The  supreme  legislative  power  with- 
in this  state  shall  be  vested  in  the  senate 
and  house  of  representatives,  •  •  *  and 
shall  be  styled  the  'General  Court.' "  Const 
arts.  2,  3.  "The  general  coTU*t  shall  forever 
have  full  power  and  authority  to  erect  and 
constitute  Judlcatcnries  and  courts  of  record 
or  other  courts,  to  be  holden  in  the  name  of 
the  state,  f<Hr  the  hearing,  trying,  and  deta- 
mining  all  mann»  of  crimes,  offenses,  pleas, 
processes,  plaints,  actions,  causes,  matters 
and  thhigs  whatsoever,  arising  or  happen- 
ing within  this  state,  or  between  or  concern- 
ing persons  Inhabiting  or  residing  or  brought 
within  the  same,  whetha:  the  same  be  crim- 
inal or  dvll,  or  whether  the  crimes  be  capl- 
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tal  or  not  capital,  and  the  said  pleas  be  real, 
personal,  or  mixed,  and  for  the  awarding 
and  Issuing  execution  thereon."  Id.  art  4. 
And,  by  article  5,  "full  power  and  authority 
are  hereby  given  and  granted  to  said  gen- 
oral  court,  from  time  to  time  to  make,  or- 
dain, and  establish  all  manner  of  whole- 
SMne  and  reasonable  orders,  laws,  statutes, 
*  *  *  so  as  the  same  be  not  repugnant  to 
this  constitution,  as  they  may  Judge  for  the 
benefit  and  welfare  of  this  state  and  for  the 
govonlng  and  ordering  thereof  and  of  the 
subjects  of  the  same."  These  broad  provi- 
sions are,  for  the  purposes  of  this  inquiry, 
restricted  only  by  the  declarations  of  the  bin 
of  rights,  intended  for  the  better  security  of 
persons  accused  of  crimes  against  arbitrary 
and  hasty  public  prosecutions,  that  "no  sub- 
ject shall  be  arrested.  Imprisoned,  despoiled 
or  deprived  of  his  property,  immunities  or 
privileges,  put  out  of  the  protection  of  the 
law,  exiled,  or  deprived  of  his  life,  liberty 
or  estate,  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land;  *  *  *"  and  that 
the  legislature  shall  not  "make  any  law  that 
■hall  subject  any  perscm  to  a  capital  punish- 
ment *  *  «  without  trial  by  jury."  Ar- 
ticles 15,  16. 

'  It  Is  only  necessary,  therefore,  in  order, 
to  determine  whether  the  legislature  tran- 
scended its  power  in  the  act  of  1837,  to  In- 
quire whether  it  is  prohibited  by  the  con- 
stitution. As  we  have  already  seen,  the  right 
of  the  accused  to  a  jury  trial  was  not  af- 
fected, and  we  can  therefore  have  no  doubt 
that  the  proceeding,  whether  it  possesses 
the  essential  attributes  of  a  trial  In  the  com- 
mon sense  of  the  word  or  not,  required  by 
the  act  to  ascertain  the  degree  of  the  crime 
where  in  an  Indictment  for  murder  the  de- 
fendant enters  a  plea  of  guilty,  is  constitu- 
tional and  valid.  Statutes  of  like  or  similar 
import  have  been  enacted  in  many  of  the 
states,  and  have  never  been  held  to  be  un- 
constitutional; on  the  other  hand,  they  have 
been  repeatedly  and  uniformly  held  to  be 
constitutional.  Craig  v.  State,  supra;  State 
T.  White,  33  La.  Ann.  1218;  State  v.  Asklns, 
Id.  1253;  People  t.  Noll,  supra;  People  t. 
Lennox,  67  CaL  113.  7  Pac.  260;  State  v. 
Wmrden,  46  Conn.  349;  In  re  Staff.  63  Wis. 
286,  23  N.  W.  587;  Dailey  v.  State,  4  Ohio 
St  57;  Jones  v.  Com.,  75  Pa.  St  403.  And 
see  State  v.  Kaufman,  51  Iowa,  578,  2  N.  W. 
275;  State  v.  Sackett,  39  Minn.  69,  38  N.  W. 
773;  I>arst  v.  People,  51  HI.  286;  League  v. 
State,  36  Md.  257;  State  v.  Moody,  24  Mo. 
560;  Ward  v.  People,  30  Mich.  116,  Sarah  y. 
State,  28  Oa.  576;  Harris  v.  People,  128  IlL 
585,  21  N.  E.  563. 

Irrespective  of  the  statute,  however,  the 
defendant's  condition  must  be  held  to  have 
been  according  to  "the  law  of  the  land." 
The  right  of  the  accused  to  plead  guilty 
upon  his  arraignment  has  been  universally 
recognized  from  the  earliest  period  In  the 
history  of  criminal  procedure,  and  from  the 
same  period  the  universally  recognized  ef- 


fect of  the  plea  has  be«i  to  authorize  the 
court  having  cognizance  of  the  offense  to 
proceed  to  judgment;  and  if,  contrary  alike 
to  the  express  and  unambiguous  language  of 
the  statute  and  every  known  rule  of  con- 
struction. It  was  held  that  the  defendant 
had  a  constitutional  right  of  trial  by  jury  on 
his  plea  of  guilty,  he  waived  the  right  by 
voluntarily  submitting  to  the  tribunal  hav- 
ing Jurisdiction  of  the  offense  the  determina- 
tion of  the  degree  of  his  guilt,  and  must 
abide  the  consequences.  "A  party  •  may 
waive  a  constitutional,  as  well  as  a  statute, 
provision  made  for  his  benefit"  Lee  v.  Til- 
lotson,  24  Wend.  337,  35  Amer.  Dec.  624, 
626,  and  note.  "In  our  bill  of  rights  Jurj 
trial  Is  a  liberty  reserved  by  the  people,  and 
excepted  out  of  their  grant  of  govo'nmental 
powers.  *  •  •  It  is  a  private  right  of  the 
subject,  and  not  a  public  right  of  the  state," 
(Wooster  v.  Plymouth,  62  N.  H.  193,  196;) 
and  It  has  always  been,  so  understood  here, 
ODartmouth  College  v.  Woodward,  1  N.  H. 
129;  State  v.  Albee,  61  N.  H.  423,  427,  429.) 
It  Is  one  of  the  rights  not  surrendered  by  the 
people  when  they  formed  tbemsdves  into 
a  state,  and  by  Its  reservation  they  exempted 
themselves  from  the  authority  of  the  gov- 
ernment they  created  to  abridge  It  The 
purpose  was  to  secure  to  suitors  and  per- 
sons accused  of  crime,  as  individuals,  the 
right  and  privilege  of  having  their  causes 
heard  and  determined  by  a  Jury,  "as  a  pro- 
tection of  the  subject  against  the  govern- 
ment, and  of  the  weak  subject  against  the 
powerful  subject  •  •  •  It  Is  a  security,  not 
for  the  sovereignty,  the  independence,  or  the 
public  property  of  the  sta  te,  but  for  private  life, 
private  liberty,  and  private  property,  against 
all  power,  public  and  private."  Wooster  v.  Ply- 
mouth, supra.  The  prohibition.  In  article  16  of 
the  bill  of  rights,  of  "any  law  that  shall  sub- 
ject any  person  to  capital  punishment  «  *  * 
without  a  trial  by  jury,"  must  therefore  be 
interpreted  as  a  protection  of  the  accused, 
and  a  security  for  his  exclusive  benefit,  and, 
as  such,  he  may  avail  himself  of  It,  or  waive 
It  at  his  own  election.  Jones  v.  Robbins,  8 
Gray,  329,  339,  341.  And  we  fall  to  find  In 
that  article,  or  any  other  provision  of  the 
constitution,  any  language  which  precludes 
oe  denies  to  the  accused  the  power  or  option 
to  waive  a  jury  without  authority  of  stat- 
ute. But  this  question  Is  not  presented  by 
the  case,  and  consequently  will  not  be  dis- 
cussed. It  Is  enough  that  the  legislature.  In 
the  exercise  of  the  power  with  which  it  Is 
invested  by  the  constitution,  has  provided, 
at  the  option  of  the  accused,  a  mode  of 
trial  in  capital  cases  without  the  interven- 
tion of  the  jury,  and  that  the  defendant  has 
availed  himself  of  the  option. 

While  the  defendant's  objection  was  too 
l^te,  and  gives  him  no  rightful  standing  here, 
(State  V.  Sawtelle,  66  N.  H.  488,  82  Afl.  881 ; 
Alexander  t.  U.  S.,  188  IJ.  S.  353, 11  Sup.  Ct 
350,)  his  case  has  nevertheless  been  consid- 
ered as  if  the  objection  had  been  seasonably 
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made,  and  \re  are  constrained  to  bcdd,  wltb- 
out  doubt  or  difference  of  pplnlon,  tbat  the 
Judgment  against  the  defendant  was  and  Is 
In  all  respects  legal  and  valid.  Motion  for  a 
new  trial  denied. 

DOE,  0.  J.,  and  ALLEN,  J.,  did  not  sit 


(6S  N.  J.  L.  326) 

LEHIGH  VAL.  R.  CO.  v.  SNYDER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Jan.  29,  1894.) 

CONTBACT     OF     EMFLOTMBNT  —   COKSTRDCVIOM  — 

RuLBs  OF  Masteb  —  Cbanqe  in  Rules— Notice 

— ^DlSCBARGE. 

1.  When  one  enters  into  the  employment 
of  another  under  a  written  contract,  his  duty 
to  his  employer  most  be  measured  by  its 
terms. 

2.  By  the  terms  of  the  written  contract, 
the  employe  was  to  Obey  certain  rules  and  regu- 
lations, and  such  other  reasonable  regulations 
as  a  superintendent  should  afterwards  make. 
BM,  that  the  employe  must  receive  notice  of 
new  regulations  before  he  will  be  bound  by 
them,  but  evidence  to  establish  notice  need  not 
show  an  actual  delivery  to  him  of  a  copy; 
and  evidence  reasonably  instiling  an  Inference 
that  he  received  notice  thereof  will  be  admissi- 
ble. 

S.  By  the  same  contract  the  employe  be- 
came accountable  for  the  safe  delivery  of  the 
full  weight  of  any  cargo  delivered  to  him  for 
carriage,  and  was  bound  to  be  present  at  the 
weighing  of  the  cargo  by  the  consignee  on  de- 
livery, and  to  see  that  proper  weights  were 
marked  on  the  receipt;  and  the  employer  was 
authorized  to  retain  in  its  hands  any  money 
due  the  employe  to  an  amount  sufficient  to  cover 
any  shortage  in  the  cargo.  It  was  also  stipu- 
lated that  an  employe  might  be  discharged  for 
disobedience  of  an  order  of  the  superintendent, 
Bdd  that  if  the  employer  held  no  money  of  the 
employe  to  retain  upon  a  claim  for  shortage, 
the  superintendent  could  not  lawfully  order  him 
to  pay  an  amount  for  shortage  which  he  dis- 

{mted,  and,  upon  his  refusal  so  to  do,  could  not 
awfully  discharge  him  from  his  employment 
(Syllabus  by  the  Court) 

Error  to  supreme  court 

Action  by  Mlltcsi  Snyder  against  the  Le- 
high Valley  Railrocid  Company  to  recover 
for  breach  of  contract  There  was  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

The  other  facts  fully  a{q;>ear  in  the  follow- 
ing statement  by  MAGIB,  J.: 

Snyder,  the  defendant  in  aror,  tHmnght 
this  action  in  the  Warren  common  pleas 
against  the  Lehigh  Valley  Railroad  Compa- 
ny, Geesees  of  the  Morris  Canal,)  the  plain- 
tiff In  error,  to  recover  (1)  freight  earned  in 
carrying  coal  on  the  canal  under  the  employ- 
ment of  plaintlfl  in  error,  and  (2)  damages 
for  unlawful  discharge  from  such  employ- 
ment It  appears  by  the  bills  of  exceptions 
that  Snyder's  contract  of  employment  with 
the  railroad  company  was  in  writing,  and  as 
follows:  "Office  Morris  Canal,  (Lehigh  Val- 
ley Rallrooid  (Company,  Lessees.)  Phllllps- 
burg,  N.  J.,  April  2,  1881.  Milton  Snyder, 
of  PhllHpeburg,  N.  J.,  is  hereby  employed  to 
nm  boat  No.  468  (or  snch  other  boat  as  the 
propo:  offlca«  of  said  company  may  assign 


to  him  In  Ilea  of  said  boat  No.  468)  for  the 
l^ehigh  Valley  Railroad  Company,  lessees  of 
the  Morris  canal,  during  the  boating  season 
of  1891,  ending  December  15,  1891,  under 
and  subject  to  the  Rules  and  Regulations  of 
the  Morris  Canal,  edition  of  March  1st  1891, 
a  copy  of  which  is  hereby  delivered  to  blm. 
James  E.  Moon,  Agent  Milton  Snyder. 
Witness:  D.  S.  Sweeney."  A  copy  of  the 
rules  and  regulations  mentioned  therein  were 
delivered  to  Snyder  on  the  execution  of  the 
contract  Among  the  rules  and  regulations 
were  the  following:  "(6)  The  captiOn  will 
be  held  strictly  accountable  for  the  safe  de- 
livMy  of  his  cargo,  full  weight  to  whatever 
destination  he  may  be  ordered  by  the  super- 
intendent or  agents;  It  being  understood 
that  the  destination  may  be  changed  while 
the  cargo  is  on  Its  way;  and,  should  the 
cargo  fall  short  In  weight,  the  company  re- 
serves the  right  to  retain  from  the  captain's 
frelj^t  or  any  other  m<meys  due,  or  which 
may  become  due,  to  the  captain,  an  amount 
sufficient  to  cover  the  value  of  said  short- 
age." "(8)  The  boatmen  will  be  required  to 
furnish  and  attend  the  guy  line  while  un- 
loading at  destination,  or  pay  whateva*  may 
be  the  chargre  for  so  doing,  and  must  be 
j)re8ait  personally,  and  attend  to  moving  and 
fastening  their  boats  while  unloading,  and 
also  when  their  cargoes  are  w^ghed  out  to 
ascertain  where  and  how  weighed,  and  to 
see  that  the  prefer  weights  are  marked  on 
their  rec^pt  or  a  statemeat  given  them  of 
their  weights.  As  soon  as  discharged,  cap- 
tains must  have  their  receipt  properly  filled 
oat  and  signed  by  the  consignee,  and  per- 
sonaUy  present  It  for  settlement"  "(48)  The 
superlntendoit  of  the  company  may  at  any 
time  make  such  reasonable  regulations  as  he 
may  deem  advisable,  which  must  be  obeyed 
the  same  as  the  general  regulations."  "Re- 
fusal to  obey  the  orders  of  the  superlntend- 
eat  or  his  agents,  and  dmnk«iness  or  abu- 
sive conduct  shall  be  cause  (at  the  option  of 
the  superintendent)  for  the  discharge  of  any 
captain."  It  further  appeared  that  the  fol- 
lowing notice:  "Morris  Canal  Office.  L.  V. 
R.  R.  Co.  May  20,  1891.  PhUUpsburg,  N. 
J.  Notice  to  Captains:  From  this  date,  ar- 
ticle 6  of  the  geaeral  regulations,  relating  to 
cargoes  falling  short  in  weight  will  be  en- 
forced, unless  captains  can  bring  positive- 
proof  that  it  was  incorrectly  w^ghed  out 
and  that  they  witnessed  the  weighing  of  the 
entire  cargo,  keeping  a  tally  of  the  same, 
which  must  be  produced  when  settling  their 
freight  By  order  of  William  I.  Powers, 
Supt  (A;)"— was  posted  on  the  bulletin  in 
the  collector's  office,  where  such  ordws  were 
customarily  posted  for  the  inspection  of  cap- 
tains and  boatmen,  and  that  Snyder,  who 
had  then  been  some  time  in  his  employ- 
ment was  in  the  office  after  the  notice  was 
posted.  Upon  objection,  the  offer  of  the  no- 
tice was  overruled,  and  exception  taken. 
Other  exceptions  were  taken  to  the  charge 
and  refusals  to  charge.    The  Judgment  of 
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the  common  'pleas  was  In  favor  of  Snyder. 
Having  been  removed  to  the  snproue  oonrt, 
the  Judgment  was  there  affirmed,  and  this 
writ  of  error  was  taken. 

Robert  H.  McCarter,  for  plaintiff  In  tmxr. 
B.  O.  Frost,  for  defendant  In  error. 

MAGIB,  J.,  (after  stating  the  facts.)  tt 
appears  tnMn  the  bills  of  exception  that  the 
principal  contest  on  the  trial  of  this  cause 
was  upon  the  qnastlon  whether  Snyder  was 
rightfully  discharged  from  his  employment 
by  ttie  railroad  company.  It  further  ap- 
pears that,  tram  the  evidence  admitted  by 
the  court  below,  it  was  open  to  the  railroad 
company  to  contend,  and  it  did  contend,  that 
It  had.  loaded  on  Snyder's  boat  a  cargo  of 
coal  consigned  to  the  Lehigh  VaUey  Goal 
Company,  weighing  72  tons,  2  cwt;  that 
,  cargoes  thus  consigned  were  not  weighed  on 
delivery,  which  fact  Snyder  knew;  that  dur- 
ing the  transit  of  this  cargo  the  consignment 
was  changed,  pursuant  to  the  rules  and  reg- 
ulations of  the  railroad  company,  and  the 
substituted  consignee  was  one  Lehman;  that, 
upon  delivery  to  Lehman,  the  cargo  was 
weighed,  and  contained  but  68  tons;  that 
Snyder  did  not  attend  to  or  observe  the 
weighing  of  the  cargo  by  Lehman;  that  the 
railroad  company  required  Snyder  to  acconnt 
for  the  shortage  of  4  tons,  2  cwt;  that  its 
superintendent  (xrdered  Snyder  to  do  so,  and 
he  refused,  accompanying  his  refusal  with 
vQe,  Indecent,  and  abusive  language  address- 
ed publicly  to  the  snperlntend^it;  that  on 
other  occasions  Snyder  had  been  guilty  of 
abusive  conduct  to  agents  of  the  railroed 
company  while  In  the  dl8<diarge  of  their  du- 
ties; and  that  he  was  discharged  thereupon 
for  his  refusal  to  obey  the  snpolntendent's 
orders  and  for  his  abusive  conduct  The 
contention  was  that  this  discharge  was  Jus- 
tified by  the  terms  of  Snyder's  special  con- 
tract of  employment 

The  attitude  of  the  common  pleas  upon 
this  contention  Is  shown  by  the  following 
portion  of  the  charge,  which  was  excepted 
to,  and  on  which  otw  has  been  assigned. 
"The  contract  between  the  plaintiff  and  de- 
fendant npon  which  suit  was  brought  is 
a  contract  of  hire,  and  not  of  bailment 
strictly  speaking.  The  rules  and  regulations 
are  not  absolutely  necessary  as  imposing  a 
duty  on  Snyder  to  safely  deliver  his  cargo. 
That  duty  the  law  infers.  If  the  rules  and 
regulations  are  to  be  construed  literally, 
then  nobody  but  a  fool  would  sign  them." 
Mrhile  this  statement  is  not  free  from  obscu- 
rity, it  Is  obvious  that  It  must  have'  be«i 
designed  to  Instruct  the  jury  that  Snyder's 
duty  In  respect  to  his  cargo  was  such  as 
arose,  not  upon  his  special  contract  of  em- 
ployment but  only  such  as  the  law  Infers 
from  the  relation  of  master  and  servant 
This  was  clearly  erroneous.  It  was  an  ad- 
mitted fact  in  the  case  that  Snyder  entered 
bta  employment  under  a  written  contract 


and  his  duty  to  his  employer  was  to  be  dis- 
covered in,  and  measured  by,  its  terms. 
Those  terms  could  not  be  disregarded  In  de- 
termining his  duty,  in  the  absence  of  proof 
of  incapacity  to  contract  By  the  terms  of 
his  contract  Snyder  was  to  obey,  not  only 
the  rules  and  regulations  there  furnished 
him,  but  also  such  reasonable  regulations 
as  the  superintendent  should  afterwards 
moke.  Obviously,  however,  he  could  not  be 
h'leld  bound  by  new  regulations  'unless  he 
had  received  notice  of  them.  It  was  shown 
that  the  superintendent  had  made  a  new 
regulation  respecting  the  duty  required  by 
article  6  of  the  general  regulations,  and  It 
became  a  question  whether  Snyder  had  no- 
tice of  it  The  common  pleas  rejected  evi- 
dence offered  by  the  railroad  company  to 
show  such  notice,  which  evidence  is  set 
oat  in  the  statement  preceding  this  opinion. 
In  this  rejection  there  was  also  error,  and 
the  exception  thereto  Is  well  taken.  Evi- 
dence to  establish  notice  of  a  new  regulation 
need  not  show  an  actual  delivery  of  a  copy 
thereof  into  the  hands  of  the  person  to  be 
notified.  It  will  be  admissible  if  it  Justifies 
a  reasonable  inference  that  he  received  no- 
tice. Francis  v.  Kalh-oad  Co.,  (Mo.  Sup.)  19 
S.  W.  935;  Wilson  v.  Inhabitants  of  Tren- 
ton. 63  N.  J.  liaw,  645,  23  AtL  278.  Evidence 
that  the  copy  was  posted  on  the  bulletin, 
where  other  notices  were  by  the  rules  and 
regulations  to  be  posted  for  such  Informa- 
tion, coupled  with  proof  that  Snyder  had 
subsequently  been  In  the  office  where  the  bul- 
letin board  was,  ought  to  have  been  admit- 
ted, and,  in  the  absence  of  denial  or  cotmtor 
proof,  would  have  Justified  the  Inference 
that  he  had  notice. 

Another  assignment  of  error  Is  directed  to 
the  exception  taken  to  the  refusal  of  the 
common  pleas  to  charge,  as  requested,  that 
If  the  Jury  believed  that  Snyder  had  re- 
fused to  obey  the  orders  of  the  superintend- 
ent by  refusing  to  settle  his  freight  accord- 
ing to  his  contract  or  had  been  guilty  of 
the  abusive  conduct  testified  to,  his  dis- 
charge was  Justifiable.  As  before  stated, 
the  measure  of  Snyder's  duty  is  to  be 
learned  from  his  contract  of  employment 
By  section  6  of  the  rules  and  regulations  he 
was  accoimtable  for  the  safe  delivery  of  the 
full  wtight  of  any  cargo  delivered  to  his 
boat  for  carriage.  By  section  8  he  was 
bound  to  be  present  when  the  cargo  was 
weighed  out  on  delivery  to  the  consignee, 
"to  ascertain  where  and  how  weighed,  and 
to  see  that  the  proper  weights  are  marked 
on  the  recdpt"  This  duty  was  of  great 
consequence  to  his  employer,  to  prevent  It 
from  being  injured  by  careless  or  fraudu- 
lent, weighing  on  the  part  of  the  consignee. 
This  dut7  Snyder  wholly  failed  to  perform 
as  to  this  cargo.  But  these  terms  must  be 
construed  with  reference  to  the  subject-mat- 
ter of  the  contract,  viz.  the  carriage  and  de- 
livery of  coal.  Ooal,  when  loaded,  is  weighed 
by  the  raibroad  company.    The  captain  may 
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be  present,  and  see  that  tbe  weighing  Is 
properly  done.  If  present,  and  he  does  not 
object,  or  if  absent,  and  he  accepts  a  mani- 
fest spedf^ng  the  amount  of  load,  he  doubt- 
less becomes  chargeable,  prima  facie,  with 
that  amount;  but  It  would  be  open  to  him 
to  prove  that  by  error  or  mistake  too  great 
a  weight  was  entered  In  the  manifest.  So, 
coal  Is  weighed  by  the  consignee  on  delly. 
ery.  The  captain  not  only  could  be,  but 
was  boimd  to  be,  present,  and  to  see  that  it 
was  weighed  correctly,  and  a  receipt  for 
its  true  weight  was  given.  If,  in  breach  of 
his  duty,  he  absented  himself  from  such 
weighing,  and  accepted  a  receipt  for  the 
amount  so  weighed  out,  he  would  no  doubt 
be  chargeable,  prima  facie,  in  a  settlement 
with  his  employer,  with  the  amount  of  short- 
age. This  results  from  his  agency  for  his 
employer  and  his  dereliction  of  duty.  But 
It  would  also  be  open  to  the  captain  to  prove 
that  by  wror  or  mistake  the  consignee  re- 
ceipted for  a  less  weight  than  he  actually  re> 
ceived.  Another  clause  contained  in  section 
6  provides  that  tbe  company  may  retain 
ttom  the  captain's  freight  or  other  moneys 
due  him  an  amount  sufficient  to  cover  the 
value  of  the  shortage.  Construed  together, 
these  provisions  give  the  right  to-  the  em- 
ployer to  retain  tbe  value  of  the  shortage 
prima  facie  shown.  If  there  is  no  money 
in  its  hands  upon  which  to  exercise  the 
right  of  retention,  it  has  its  action  against 
the  captain  for  tbe  value  of  the  shortage. 
If  there  is  money  improperly  detained  on 
this  claim  of  right,  the  employe  has  his  ac- 
tion therefor.  In  either  action,  whether  or 
not  there  was  a  shortage  can  be  determined. 
Applying  this  construction  of  the  contract 
to  tbe  case  in  hand,  it  is  clear  that  Snyder 
was  prima  facie  liable  to  account  for  the 
value  of  the  shortage  of  4  tons  and  2  cwt, 
and  the  railroad  company  might  retain  from 
him  the  value  thereof  out  of  moneys  in 
its  hands.  If  it  tiad  none,  it  could  sue  Sny- 
der for  the  value  of  the  shortage;  if  Snyder 
claimed  that  money  was  improperly  re- 
tained, he  could  sue  the  company;  and  in 
either  case  the  question  would  be  whether 
there  was  an  actual  shortage.  But  the  in- 
struction under  review  a.s8umes  that,  if  the 
company  has  no  money  in  Its  hands  to  re- 
tain for  shortage,  its  superintendent  may 
lawfully  order  the  captain  accountable  there- 
for to  pay  such  shortage;  and  the  claim 
is  that  upon  disobedience  of  such  an  order 
the  captain  might  properly  be  discharged. 
The  stipulation  that  an  employe  may  be  dis- 
charged for  disobedience  of  tbe  order  of  the 
superintendent  must  be  limited  to  such  or- 
ders as  the  superintendent  could  lawfully 
give.  But  an  order  to  pay  such  shortage— 
at  least  in  a  case  where  the  fact  that  there 
is  a  shortage  is  disputed—is  plainly  not  one 
within  the  superintendent's  power.  The  em- 
ploye has  the  right  to  have  the  question  of 
fact  determined  by  a  competent  tribunal, 
and  not  by  the  mere  arbitrary  act  of  his 


employer,  interested  In  Its  determination. 
The  result  is  that  the  Instruction  now  under 
consideration  was  properly  refused.  It  was 
asked  noW  upon  alternative  grounds,  and, 
as  It  would  have  been  improper  upon  one 
of  those  grounds,  it  could  not  be  rightfully 
given.  Had  the  request  been  confined  to 
the  ground  of  abusive  conduct,  it  would 
probably  have  been  proper;  but  the  court 
was  not  bound  to  sever  the  two  propositions 
which  were  combined  in  the  request,  or  on 
which  the  instruction  was  asked.  The  re- 
sult, however,  is  tliat,  for  the  errors  first 
pointed  oat,  the  Judgment  must  be  reversed. 


(H  N.  J.  Ll  220 

STATE     (WHITE,    Prosecator)    v.    IfATOR, 

ETC.,  OP  BOROUGH  OF  NEPTUNE 

CITY. 

(Supreme  Court  of  New  Jersey.    Dea  16,  1893.) 

JoKiSDicTiON  or  Justices  op  the  Peace — Vioi;.a- 

TION    OF  ObDINAIICSS  —  SCFFIOIEiTCT    OF    CCOt- 

PI.AINT — Review  on  Cbrtiobari. 

1.  The  proceedings  prescribed  by  the  sec- 
ond section  of  "An  act  respecting  licenses  in 
incorporated  boroughs"  (P.  L.  1^2,  p.  293.) 
are  civil  suits  in  the  courts  for  the  trial  of  small 
causes. 

2.  In  order  to  give  the  justice's  court  com- 
plete jurisdiction  in  proceedings  under  the  stat- 
ute above  mentioned,  there  mast  be  filed  in  the 
court  a  complaint  on  oath  or  affirmation  that 
a  person  designated  has  violated  a  certain  sec- 
tion of  an  ordinance  passed  under  authority 
of  the  act;  and  a  summons,  stating  what  sec- 
tion of  the  ordinance  has  been  violated,  must  be 
served  upon  the  person  designated. 

3.  It  the  complaint  refer  to  one  section  of 
the  ordinance,  and  the  summons  refer  to  a  dif- 
ferent section,  the  court  will  not  obtain  com- 
plete jurisdiction  to  try  the  defendant  for  vio- 
lation of  either  section;  and  a  judgment  against 
the  defendant,  based  on  such  proceedings,  may 
be  reviewed  by  certiorari. 

4.  The  jurisdiction  of  the  justice's  court  In 
such  cases  is  not  impaired  by  the  fact  that  the 
acts  charged  against  the  defendant  were  in 
contravention  of  a  section  different  from  that 
referred  to  in  the  complaint  and  summons. 

5.  If,  in  certiorari,  a  reason  assigned  for  re- 
versal be  the  unconstitutionality  of  a  statute, 
and  such  reason  lie  not  mentioned  in  the  ar- 
gument or  brief  of  counsel  for  the  prosecutor, 
it  may  be  regarded  by  the  court  as  waived. 

(Syllabus  by  the  Court) 

Certiorari  at  the  suit  of  William  P.  White 
against  the  mayor  and  common  council  of 
the  borough  of  Neptune  City  to  review  a 
conviction  before  a  justice  of  the  peace  for 
violating  a  borough  ordinance.   Dismissed. 

Argued  November  term,  1893,  before  AB- 
BETT  and  DIXON,  JJ. 

David  Harvey,  Jr.,  for  prosecutor. 

DIXON,  J.  Tbe  prosecutor  was  sued  in 
four  actions  Instituted  by  tbe  mayor  and 
council  of  the  borough  of  Neptune  dty  be- 
fore a  justice  of  the  peace  in  the  county  of 
Monmouth  for  penalties  said  to  have  been 
Incurred  by  the  violation  of  an  ordinance  of 
the  bwough  passed  under  authority  of  "An 
act  respecting  licenses  In  IncorpMtited  bop- 
oughs,"    approved    March   28,    1892,   (P.   L. 
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1892,  p.  293.)  Judgments  liaTlng  been  ren- 
dered  against  blm  in  these  proceedings,  he 
baa  removed  them  to  this  court  by  writs 
of  certiorari,  and  now  assails  them  chiefly 
upon  the  ground  that  they  lack  the  essentials 
of  "summary  con-vlctions."  The  Justice  be- 
fore whom  the  suits  were  brought  regarded 
them  as  actions  in  the  court  for  the  trial 
of  small  causes,  and  has  so  entitled  the  rec- 
ords returned  with  the  writs  of  certiorari. 
It  la  necessary,  therefore,  to  determine  in 
what  capacity  the  Judicial  ofllcer  on  whom 
power  is  coatemi  by  the  statute  in  ques- 
tion is  to  act,  for  the  determination  of  that 
matter  must  have  an  important  bearing 
up<»  the  Judgments  which  we  should  now 
render.  The  proceeding  Intended  by  the 
statute  is  a  dvU  suit  This  is,  I  think,  con- 
clusively settled  by  the  decision  of  the  court 
of  errors  In  Brophy  v.  City  of  Perth  Amboy, 
M  N.  J.  Law,  217,  upon  provisions  Identical 
In  sabstance  with  those  now  before  us.  In 
describing  the  procedure,  the  statute  first  em- 
powers "every  Justice  of  the  peace  In  any 
county"  to  issue  process;  then  It  directs 
"the  said  court.  Justice  of  the  peace  or  re- 
CMdw"  to  hear  the  testimony,  and  give 
Judgment;  and,  finally,  it  requires  "the  said 
court.  Justice  of  the  peace,  police  Justice 
or  recorder"  to  give  Judgment,  and  Issue  ex- 
ecution. It  is  not  easy  to  gather  the  sense 
of  such  incongruous  clauses  as  these,  but 
the  best  construction  I  can  put  upon  them 
is  that  tlie  Judicial  officer  intended  Is  a  Jus- 
tice of  the  peace,  or  a  police  Justice,  or  re- 
oorder  Invested  with  the  powa«  of  a  Justice 
of  the  peace,  and  that  such  officer  is  to  hold 
a  court.  Under  these  views,  then,  we  have 
a  court,  presided  over  by  a  Justice  of  the 
peace  or  an  ottcet  ponesslng  the  authority 
of  a  Justice  of  the  peace,  and  competent  to 
entertain  a  dvil  suit 

The  next  qnestlom  Is  whether  the  court 
thus  contemplated  by  this  statute  la  one 
newly  created  by  the  statute  Itsdf,  or  is 
the  pre-existing  and  well  known  "Justice's 
court"  According  to  the  decision  in  Oreely 
T.  Passaic,  42  N.  J.  Law,  429,  we  should 
deem  it  the  Justice's  court,  unless  the  act 
under  review  clearly  indicates  the  contrary. 
The  procedure  prescribed  by  this  act  differs 
from  that  prescribed  by  the  small  cause  court 
act  In  several  respects.  A  cmnidaint  under 
oath  before  summons  takes  the  plaoe  of  a 
state  of  demand  without  oath  a^ter  sum- 
mons. The  summons  may  be  made  return- 
able within  a  different  period.  And  perhaps 
a  trial  by  Jiury  is  denied,  as  apparently  it 
can  be,  in  even  civil  actions  tnrought  for  the 
recovery  of  penalties  imposed  by  municipal 
ordinances.  McGear  v.  Woodruff,  33  N.  J. 
Law,  213.  But  these  modifications  of  the 
procedure  do  not  necessarily  lead  to  the  con- 
dnalon  that  a  new  tribunal  is  to  be  erected. 
The  machinery  of  the  old  Justice's  court  is 
adeqoate  for  this  new  practice.  Other  fea- 
tures of  the  act  strongly  suggest  that  the 
legislature  had  In  mind   this  irtaHny  ma. 


cblnery,  for  wlthont  Its  supplemental  aid  It 
wm  be  difficult  to  give  effect  to  this  statute. 
The  act  directs  that  process  in  the  nature 
of  a  summons  Is  to  be  Issued,  but  does  not 
say  by  whom,  or  how  It  shall  be  served, 
or  how  Its  service  shall  be  attested.  It  re- 
quires the  court  to  give  Judgment  for  the 
penalty  and  costs,  but  does  not  say  what 
costs.  Execution  is  to  Issue  against  the 
goods  and  chattels  and  the  body  of  the  de- 
fendant, but  to  what  officer  the  writ  shall 
go,  and  how  It  shall  be  executed  no^lnst 
goods  and  chattels,  are  not  stated.  On  all 
these  points  the  act  constituting  courts  for 
the  trial  of  small  causes  affords  the  needed 
information.  So  the  act  under  review  dis- 
penses with  a  special  order  as  preliminary 
to  the  awarding  of  execution  against  the 
body.  Such  an  order  is  not  required  in  auy 
proceedings  before  a  Justice  of  the  peace, 
except  when  be  la  sitting  in  the  small  cause 
court;  and  I  think  no  reason  can  be  assigned 
for  this  dispensation,  except  that  the  legis- 
lature in  this  statute  regarded  him  as  hold- 
ing that  court,  and  intended  to  change  the 
practice  of  the  court  to  this  extent  On  th« 
whole.  It  seems  most  In  harmony  with  the 
provisions  of  this  act  to  hold  that  they  are 
to  be  applied  to  suits  brought  in  the  court 
for  the  trial  of  small  causes.  This  result 
is  fortified  by  the  consideration  that  thereby 
greater  safeguards  are  thrown  around  the 
property  and  liberty  of  the  Individual  than 
he  would  enjoy  in  summary  proceedings  be- 
fore a  magistrate. 

Regarding  the  cases  now  before  us  as 
suits  instituted  in  a  Justice^s  court  the  next 
question  is  whether  they  can  be  reviewed 
by  certiorari.  The  small  cause  court  act  pro- 
vides (Revision,  p.  664)  that  "from  any  Judg- 
ment which  may  be  obtained  before  any  Jus- 
tice of  the  peace,  except  such  ob  shall  have 
been  given  by  confession,  either  party  may 
appeal  to  the  court  of  common  pleas,"  and 
(RevUlon,  p.  556)  that  "where  the  Justice  has 
Jurisdiction,  no  Judgment  hereafter  to  be 
rendered  in  any  court  for  the  trial  of  small 
causes,  from  which  an  appeal  is  given  to  the 
court  of  common  pleas  by  this  act  shall  be 
removed  into  the  supreme  court  or  circuit 
court  by  certiorari  or  otherwise,  for  the  cor^ 
rectlon  of  any  supposed  error  therein;  but 
the  party  tliinlcing  himself  aggrieved  shall 
have  relief  upon  the  appeal  only,  and  that 
both  as  to  matter  of  law  and  matter  of  fact" 
The  Judgments  rendered  '  below  were  not 
given  by  conf essioo,  and  therefore  the  prose- 
cutor could  have  appealed  to  the  common 
pleas;  and,  consequently,  if  the  Justice  had 
Jurisdiction,  the  writs  of  certiorari  were  im- 
providently  allowed.  Jurisdiction  is  of  two 
sorts,— Jurisdiction  over  the  subject-matter, 
and  Jurisdiction  over  the  party  with  refer- 
mce  to  that  subject-matter.  Van  Doren  v. 
Horton,  2B  M.  J.  Law,  205;  Munday  v.  Vail, 
84  N.  J.  Law.  418;  Funck  v.  Smith,  46  N.  J. 
Law,  484.  Both  dements  of  complete  Jnrls- 
dictl(m  are  necessary  to  deprive  a  party  In  « 
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Justice's  court  of  the  remedy  by  certtorarl. 
Williamson  v.  Middlesex  Common  Pleas,  42 
N.  J.  Law,  386,  306.  Under  the  statute  with 
which  we  are  now  dealing.  Jurisdiction  over 
the  subject-matter  depends  upon  the  filing 
with  the  Justice  of  a  complaint,  an  oath,  or 
afHrmatlon  that  a  designated  person  has  vio- 
lated a  certain  section  of  an  ordinance  pass- 
ed under  authority  of  the  act;  and  Jurisdic- 
tion of  the  person  is  obtained  by  Issuing  and 
serving  on  such  person  a  summons  which 
states  what  section  of  the  ordinance  has  been 
violated.  On  examination  of  the  proceedings 
returned  into  this  court.  It  appears  that  In 
three  of  the  suits  complaints  were  filed  char^ 
glng  the  defendant  with  violating  the  sixth 
section  of  the  borough  ordinance,  and  that 
upon  each  of  these  complaints  a  summons 
was  issued  and  served  requiring  the  defend- 
ant to  answer  for  a  Tiolation  of  the  second 
section'  of  the  ordinance.  These  proceedings 
did  not  invest  the  court  with  complete  Ju- 
risdiction to  try  the  defendant  for  violation 
of  either  section.  The  only  subject-matter 
brought  within  Its  Jurisdiction  was  the  ques- 
tion whether  the  sixth  section  had  been  vio- 
lated by  the  defendant  The  party  was 
brought  within  its  Jurlsdictlcm  only  to  be 
tried  for  violation  of  the  second  section.  We 
think,  therefore,  that  In  these  cases  certiorari 
was  an  appropriate  remedy,  and  for  the  er- 
ror thus  apparent  these  three  Judgments 
must  be  reversed. 

In  the  other  case,  the  coravialnt  and  tiio 
summons  both  allege  a  violation  of  the  sixth 
section  of  the  ordinance,  and  we  find  here 
no  ground  for  denying  the  Jurisdiction  of 
the  Justice.  Ibere  is,  indeed,  placed  in  our 
bands  by  the  prosecutor  a  printed  document, 
purporting  to  be  a  copy  of  the  ordinance  vio- 
lated, according  to  which  the  defendant's 
act,  charged  in  the  complaint,  was  in  contra- 
rentlon  of  the  second,  not  the  sixth,  section. 
But  this  document  is  not  legally  before  us, 
and,  if  it  were,  It  would  not  show  that  the 
Jnstioe  lacked  Jurisdiction  to  try  the  defend- 
ant for  the  alleged  offense.  The  complaint 
averred  two  facts,— that  the  defendant '  had 
done  a  certain  thing,  that  that  thing  was  in 
violation  of  the  sixth  section  of  a  designated 
ordinance.  These  were  the  facts  which  the 
complaint  and  summons  gave  the  court  the 
right  to  try.  If  they  were  proved,  the  de- 
fendant was  to  be  found  guilty;  if  they  were 
not  proved,  he  was  to  be  acquitted.  This 
document  can  only  show  that  the  proof  did 
not  warrant  conviction,  that  the  court's  Judg- 
ment against  the  defendant  was  erroneous. 
Such  an  error  does  not  affect  Jurisdictlcm. 
Among  the  reasons  assigned,  none  touches 
JnrisdictioD  in  this  case  except  those  aimed 
at  the  constitutionality  of  the  statute.  These 
are  not  referred  to  by  counsel  for  the  prose- 
cutor in  his  brief,  and  we  therefore  decline 
to  consider  them,  regarding  them  as  waived. 
Hence  our  oondusion  is  that  the  Justice  had 
Jurisdiction,  and  that  an  appeal  lay  from 
Ills  judgment  to  the  common  pleas.   The  writ 


of  certiorari  was  therefore  Improvldently  Is- 
sued, and  should  be  dismissed.  The  prose- 
cutor not  having  appeared  In  the  court  be- 
low, and  the  borough  not  having  appeared  in 
this  court,  no  costs  will  b«  allowed  in  any  of 
the  cases  to  either  party. 


(St  N.  J.  u  »> 

STATE  ex  tel.  TAYLOR  v.  MAYOR,  ETC., 

OF  CITY  OF  BAYONNE. 
(Supreme  Court  of  New  Jersey.    Dee.  22,  1893.) 

Hamdavus  to  If unioipai,  OFFrcifta  —  Rbiiistatb- 

MBST  OF  SDSPBNDID  PoLIOnfAX. 

The  mayor  of  Bayonne  had  the  right, 
nnder  the  city  charter,  to  suspend  the  relator 
aa  a  policeman,  and  be  was  thereupon  enti- 
tled to  a  trial  by  the  council,  upon  charges. 
He  never  had  snch  a  trial,  and  never  asked  for 
one  durine  nearly  two  years  since  his  Bnspen- 
sion.  Bda,  that  he  is  not  entitled  to  be  re- 
stored to  the  force  by  this  court;  that  he  is 
still  a  suspended  policeman,  entitled  to  a  trial 
by  the  city  conncil,  unless  he  has  lost  that  right 
by  his  laches. 

(Syllabus  by  the  Court.) 

Original  application,  at  the  relation  of  £^- 
mon  Taylor,  for  mandamus,  to  the  mayor 
and  council  of  the  city  of  Bayonne,  to  rein- 
state relator  as  a  member  of  the  police  force 
of  defendants'  city.  Heard  on  rule  to  show 
cause.    Writ  denied. 

Argued  November  term,  1893,  before 
DIXON  and  ABBETT,  JJ. 

W.  W.  Anderson,  for  relator.  Jas.  Benny, 
for  defendant 

ABBETT,  X  Edmon  Taylor  was  a  polioe- 
ouuk  of  said  city,  when,  on  August  22,  1891, 
otuirges  against  him  were  preferred  by  the 
chief  of  police,  and  filed  with  the  mayor. 
He  was  charged  with  being  off  post  and  In- 
toxicated while  on  duty,  mi  the  night  of  Ao- 
gust  18th  and  the  morning  of  August  19th. 
The  specifications  stated  that  he  was  off 
post  In  Lennar's  saloon,  sitting  down,  under 
the  Influence  of  liquor,  Tuesday  night  Au- 
gust 18th,  and,  further,  on  Wednesday  morn- 
ing was  found  asleep  and  intoxicated,  sitting 
on  a  beer  keg  in  Twenty-Second  street,  and 
was  so  found  by  Roundsman  McDonald.  In 
pursuance  of  notice  served  on  him,  Taylor, 
oa  August  2Sth,  appeared  before  the  mayor 
for  trial  on  said  charges.  His  own  exami- 
nation under  oath  shows  that  he  was  off  his 
post  in  the  salocm,  Tuesday  night  and  was 
asleep  <m  a  beer  keg  next  morning.  The 
mayor  found  him  "guilty  of  being  off  post, 
and  asleep  on  beer  keg,  as  chturged."  The 
mayor  reported  to  the  city  council,  and  rec- 
ommended his  dismissal,  and  reported  tbnt 
he  had  suspended  Taylor  from  the  police 
force,  and  recommended  that  he  be  dismissed 
and  removed  from  the  force  by  the  counciL 
The  communication  was  received  and  con- 
firmed by  the  coimcll  September  1,  1891,  and 
since  that  time  the  mayor  and  ooun<A  have 
absolutely  refused  to  recognize  Taylor  as 
a  member  of  the  police  force.  It  is  conceded 
that  Taylor  never  bad  any  trial  or  hearing 


Digitized  by 


Google 


K.  J.) 


BOOTH  V.  MAYOR,  ETC.,  OP  CITY  OP  BAYONNB. 


882 


bef(»«  the  city  council,  and  that  no  charges 
were  ever  filed  with  the  clerk  of  said  city 
against  said  Taylor,  except  as  shown  In  the 
communicatioo  of  the  mayor  to  the  council. 
Taylor,  since  his  removal,  has  not  iterformed 
or  ottered  to  perform  any  police  duty,  and 
he  has  never  demanded  a  trial  before  the 
council.  He  has  acquiesced,  without  pro- 
test. In  the  action  of  the  mayor  and  the 
council  for  nearly  two  years,  and  now  aslcs 
tar  a  mandamus  to  compel  the  city  authori- 
ties of  Bayonne  to  r^nstate  him  on  the 
force.  The  city  charter  gave  to  Taylor  the 
right  to  a  trial  before  the  council,  but  be  has 
never  asked  for  such  a  trial,  and  doei  not 
now.  He  Is  a  suspended  policeman.  He 
was  suspended  by  the  mayor,  tmder  section 
10  of  the  revised  city  charter  of  March  10, 
1860.  In  defining  the  powers  of  the  mayor, 
that  section  says:  "He  shall  have  power  to 
suspend  any  policeman  or  watchman,  aiid  he 
shall  report  such  suspension  to  the  board  of 
councilmen  at  its  next  meeting  thereafter, 
with  the  reasons  therefor,  and  such  officer 
may  then  be  restored  or  removed  by  said 
board."  The  mayor  acted  under  this  section, 
and.  compiled  with  its  provisions.  The  coun- 
cil did  not  give  him  a  trial,  and  Taylor  does 
not  seem  to  have  desired  one.  He  ceased 
doing  police  duty  thereafter,  without  any 
protest  against  the  action  against  him,  and 
now,  after  waiting  nearly  two  years,  be 
seeks  to  be  restored  without  trial,  because 
the  city  council  did  not  regularly  try  him  on 
the  charges  which  liiS'  own  testimony.  In 
great  part  at  least,  show  to  be  true.  He  was 
entitled,  and  still  is  entitled,  to  a  trial  before 
the  council,  if  he  has  not  waived  his  right 
thereto  by  his  laches  and  acquiescence  in  the 
action  of  the  city  officials  for  nearly  two 
years.  It  is  not  necessary  for  us  to  decide 
tills  question  at  present.  It  is  clear  he  is  not 
entitled  to  be  restored  without  trial,  and  that 
he  has  never  asked  for  a  trial  by  the  city 
council,  and  has  never  been  refosed  one. 
His  legal  position  is  that  of  a  properly  sus- 
pended policeman,  who  has  never  asked  for 
a  trial,  and  who  has  acquiesced  In  the  action 
of  the  city  authorities  for  nearly  two  years. 
If  he  is  now  entitled  to  any  relief  whatever, 
which  we  do  not  decide,  it  is  the  right  to 
be  tried  for  his  self -admitted  neglect  and 
vi(dation  of  duty.  He  has  no  right  to  be  re- 
instated, under  the  facts  of  this  case.  The 
application  is  denied,  with  costs. 


(5«  N.  J.  L.  MS) 

STATE  (BOOTH  et  al..  Prosecutors)  v.  MAY- 
OR, ETC.,  OF  CITY  OF  BAYONNB. 
(Supreme  Court  of  New  Jersey.    Dec  22,  1898.) 
UcsiciPAL  Corporations— Stkbbt  ImROVRHstrae 

— AWAKDIXe  CONTKACTS— VaUSRY  OF  HbSOLD- 
TION. 

1.  A  resolution  to  readvertise  for  bids  for 
worlt  to  be  done  on  a  street  In  Bayonne,  be- 
caoae  the  lowest  bid  is  in  excess  of  the  esti- 
mate therefor  made  by  the  commissioners  of 
Mseismrait,   is  one   sffectiDg   the  Interests  of 


the  city,  and  has  no  validity  unless  approved 
by  the  mayor,  or  passed  over  his  veto,  as  pro- 
vided in  the  city  charter. 

2.  In  this  case,  such  a  resolution,  not  hav- 
ing been  so  approved,  or  passed  over  the  veto 
of  the  mayor,  never  became  operative,  and  it 
is  not,  tiierefore,  necessary  to  decide  as  to  its 
effect  if  it  had  ever  become  operative. 

3.  The  power  of  tlie  council  over  streets  is 
a  continuing  one,  and  bids  for  wori:  thereon, 
presented  to  the  council,  may  be  acted  upon  by 
that  body  in  the  present  case,  notwithstanding 
an  election  had  intervened  in  which  one-half 
of  the  meml>ers  thereof  were  to  be  voted  for. 

4.  The  difference  in  this  case  between  the 
estimated  cost  and  the  lowest  bid  is  not  so 
(treat  as  to  warrant  the  inference  by  this  oonrt 
from  that  fact  alone  that  it  was  fraudulent,  or 
that  its  acceptance  by  the  council  does  great  in- 
justice to  the  city,  its  city  council  and  mayor 
having  l>oth  finally  exercised  their  discretion  in 
accepting  it,  after  the  matter  had  been  fully 
presented  to  them. 

(Syllabus  by  the  Court) 

Certiorari  at  the  suit  of  Alfi-ed  W.  Booth 
and  others  against  the  mayor  and  common 
council  of  the  dty  of  Bayonne  to  review  a 
resolution  awarding  a  contract  to  Martin 
Murray  for  the  completion  of  West  Sixth 
street  In  defendant's  city.    Dismissed. 

Argued  at  November  term,  1883,  before 
DIXON  and  ABBETT,  JJ. 

Collins  &  Corbin,  for  plaintiffs.  James 
Benny,  for  defendants. 

ABBETT,  J.  An  ordinance  was  passed 
"to  improve  West  Sixth  street  from  Avenue 
A  extending  to  Avenue  D."  It  was  ap- 
proved January  4,  1893.  It  provided  for 
"macadam  pavement  nine  Inches  In  depth, 
properly  and  thoroughly  rolled  and  compact- 
ed." Upon  advertisement  sealed  proposals 
were  received  April  4,  1893,  for  said  work. 
The  bids  for  the  work  varied  from  $16,509.40 
to  $14,600.  The  commissioners  of  assess- 
ment's estimate  was  $13,983.73.  Martin 
Murray  was  the  lowest  bidder.  On  April 
18th  the  committee  of  the  whole  reported  to 
the  council  that,  "Mr.  Murray  being  the  low- 
est bidder,  the  committee  find  the  amount  of 
his  bid  to  exceed  the  estimated  cost,  as 
shown  by  the  commissioners  of  assessment's 
preliminary  map,  about  $1,500;  and,  since 
complaint  has  been  made  by  property  own- 
ers against  having  the  work  proceed  at  pres- 
ent prices  bid  for  the  same,  they  recommend 
that  the  city  clerk  readvertise  for  bids  for 
the  work,  to  be  received  at  the  next  regular 
meeting."  The  report  of  the  committee  was 
adopted  by  a  vote  of  5  to  3.  This  action  of 
the  council  was  presented  to  the  mayor 
April  21,  1893,  who,  on  April  29th,  vetoed 
the  same,  which  veto  was  presented  to  the 
council  at  Its  meeting.  May  2d.  William  C. 
Farr  was  the  mayor  for  the  term  preceding 
April  24,  1893,  and  was  re-elected,  and  quali- 
fied April  24,  1893.  The  mayor's  term  is  for 
two  years,  and  commences  on  the  last  Mon- 
day of  April,  so  that  Mr.  Farr  was  mayor 
during  all  the  periods  in  question,  either  un- 
der his  first  or  second  term  of  office.  A  char- 
ter election  is  held  annually  on  the  second 
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Tuesday  In  April,  (Charter,  f  5,)  whoi  one 
cooncUman  from  each  ward  is  elected  (be- 
ing one-lialf  of  the  whole  number)  for  a 
term  of  two  years.  The  reto  of  the  mayor 
was  referred  to  the  committee  on  wato*, 
streets,  and  drainage,  who  gave  the  parties 
interested  a  hearing,  and  thereafter  recom- 
mended that  the  contract  be  awarded  to 
Martin  Murray,  the  lowest  regtdar  bidder. 
This  report  was  received  and  adopted  by  the 
ooundl.  May  16,  ISOa  The  certiorari  was 
allowed  May  20th,  and  brings  np  this  ac- 
tion of  the  council  of  May  16th.  The  rea- 
sons in  certiorari  raise  the  question  as  to 
the  right  of  the  mayor  to  act  upon  this  reso- 
lution at  all,  either  before  or  after  April  24th, 
and  the  right  of  the  council  which  was  in 
existence  May  16th  to  award  a  contract  ap<m 
the  lowest  bid  after  their  predecessors  in  of- 
fice had  ordered  the  worlc  to  be  readvor- 
tised  for  bids.  They  also  claim  that  the 
plans  and  specifications  upon  which  the  bid 
was  based,  which  It  is  proposed  to  incorpo- 
rate into  a  contract,  are  not  in  accordance 
with  the  petition  toe  the  Improvement,  or 
with  the  ordinance;  and  that  the  resolution 
is  an  unreasonable  ecerdse  of  the  board's 
discretion,  and  an  abuse  of  Its  authority. 

The  dty,  under  Its  charter,  was  vested  with 
power  to  pass  the  ordinance  for  the  lm~ 
provement  of  this  street,  and  to  award  the 
contract  for  the  yrork.  to  Murray,  the  low- 
est bona  fide  bidder.  The  question  whether 
the  d^  council  had  exhausted  Its  power  on 
April  18th,  whsi  It  directed  a  readvertlse- 
ment  for  bids,  depends  upon  the  effect  of 
that  action,  and  whether  the  power  to  act 
in  reference  to  tills  improvement  was  a  con- 
tinuous one,  or  expired  every  year  with  the 
old  council.  The  power  to  grade  and  im- 
prove streets,  like  otho-  legislative  powers.  Is 
a  continuing  one,  unless  the  contrary  be  in- 
dicated. 2  DilL  Mun.  C!orp.  {686,  c.  18,  and 
cases  dted.  If  the  action  of  the  council, 
April  18th,  was  subject  to  the  veto  of  the 
mayor,  it  had  no  validity  whatever  until  pre- 
sented to  him  and  approved  by  him,  or  had 
been  left  in  his  hands  10  days,  and  passed 
over  his  veto  by  a  two-thirds  vote  of  the 
ooundl.  The  charter  provides  that  it  does 
not  "take  effect  as  a  law"  unless  he  approves 
It,  or  It  is  thus  passed  over  his  veto.  Wheth- 
er It  was  a  resolution  that  should  go  to  him 
depends  upon  whether  it  was  a  resolution  af- 
fecting the  interest  of  the  dty.  It  was  dear- 
ly such,  because  the  readvertislng  Involved 
the  expenditure  of  money  by  the  city;  and, 
further,  the  wisdom  of  such  action  In  this 
case  depended  upon  the  judgment  of  the 
council  subject  to  the  review  thereof  by  the 
mayor.  If  an  honest  bidder  for  a  price  that 
is  not  so  unreasonable  as  to  warrant  the 
presumption  of  fraud  or  great  Injustice  to  the 
dty  finds  that  the  dty  adopts  a  policy  wliich 
is  one  directly  opposite  to  that  adopted  by 
the  court  of  errors  and  appeals  in  reference 
to  juridical  sales,  (Morrisse  v.  Inglls,  46  N.  J. 
Eq.  808,  18  AtL  16,)  it  will  be  apt  to  dis- 


courage competitive  Mddlng  for  public  woiIl, 
and  thus  most  seriously  affect  the  interests 
of  the  dty.  We  conclude,  therefore,  that 
this  resolution  of  April  18th  was  one  affect- 
ing the  interests  of  the  dty,  and  never  bad 
any  validity  whatever  as  a  munldpal  act. 
because  it  was  not  approved  by  the  mayor, 
or  passed  over  his  veto.  It  is  not  necessary 
in  tills  case  to  dedde  whether  Mayor  Farr 
had  a  right  to  veto  this  resolution  afto:  he 
entered  upon  his  second  term.  It  certainly 
was  in  his  hands  April  24,  1803,  when  his 
first  term  expired,  and  it  has  no  ei&ca.cy,  and 
cannot  be  oonsidwed  as  an  act  of  the  dty, 
because  it  has  never  been  approved  by  him, 
or  passed  over  his  veto,  either  by  the  dty 
council  existing  before  or  the  one  existing 
after  April  24,  1893.  On  May  16th  (the  reso- 
lution of  April  18th  never  having  had  any 
legal  efficacy)  the  city  council  passed  the  pes- 
(dntlon  which  on  May  20th  was  removed  ln> 
to  this  court  If  it  be  said  that  this  latter 
resolution  has  no  efficacy  because  not  ai>- 
proved  by  the  mayor,  the  answer  Is  that  be 
has  by  the  charter  10  days  for  action  there- 
on after  it  is  presented  to  him,  and  that  the 
writ  of  certiorari  was  prematurriy  applied 
for,  betoeo  the  expiration  of  that  time,  and 
has  prevented  his  action  thereon.  There 
can  be  no  serious  contention  that  ev«y  time 
there  is  an  annual  charter  election  in  the 
dty  of  Bayonne,  wherein  one-half  of  the 
council  go  out  of  office  and  their  successors 
are  elected,  that  all  prior  proceedings  end, 
and  must  be  again  commenced.  The  dty 
council  is  a  conttnuons  body,  and,  as  to 
street  improvements,  the  new  dty  coundl 
can  take  up  the  proceedings  where  they  were ' 
left  by  the  old  council,  and  proceed  to  carry 
out  the  provisions  of  the  charter  In  reference 
thereto.  The  legal  condition  of  this  street 
imi»:ovement  on  April  24th  was  that  bids 
had  be«i  made  for  the  work,  and  the  reso- 
lution In  reference  to  readvertislng  was  In 
the  hands  of  the  mayor,  unacted  upon.  This 
resolution  never  became  effective,  for  the 
reasons  already  stated.  The  new  council, 
on  May  16th,  took  up  this  street  improve- 
ment, and  awarded  the  ccmtract  to  the  low- 
est bidder.  There  is  no  evidence  of  ftand 
in  this  case  affecting  this  bid.  The  prdlm- 
inary  estimate  of  the  commissioners  of  as- 
sessment is  not  BO  much  less  than  the  bid  of 
Murray  as  to  warrant  the  condusion  that  it 
was  fraudulent,  or  that  it  was  grossly  ex- 
cessive. The  court  will  not,  therefore,  set 
adde  the  award  to  Murray  as  an  abuse  of 
the  discretion  vested  in  the  dty  coundl. 

The  objection  that  the  plans  and  specifi- 
cations on  which  the  bid  was  made  are  not 
np  to  the  standard  of  the  petiUcm  and  (hhU- 
nanoe  is  not  supported  by  the  facts  of  this 
case.  The  only  objection  urged  was  in  ref- 
erence to  the  depth  of  the  macadam.  The 
];>etition  calls  for  macadam  nine  indies  In 
depth,  properly  and  thoroughly  rolled  and 
compacted.  The  ordinance  calls  foe  exact- 
ly the  same  thing.    In  the  offldal  papers  the 
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notice  to  eontractora  was  published,  stating 
that  sealed  proposals  wonld  be  received  fra: 
the  Improrement  of  this  street,  and  It  was 
therein  stated  that  this  improvement  consist- 
ed o{  gradln^i  flagging,  sewering,  and  laying 
macadam  pavement  In  said  street  Murray 
bid  for  "macadam  pavement"  Oomellus 
Yreeland,  a  civil  engineer  of  Bayonne,  testi- 
fies as.  expert  (page  35,  etc.)  that  the  plans 
and  specifications  call  for  a  portion  of  the 
street  to  be  maoadamlzed  for  a  width  of  18 
feet  and  a  depth  of  9  Inches,  different  sizes 
of  Btaae.  On  being  asked  (page  36)  how  be 
made  np  the  nine  inches  after  stating  that 
the  first  course  of  stone  was  to  X>e  five  inches, 
he  says,  "on  page  26,  [of  the  specifications,] 
nndtf  bead  of  second  course,  to  be  spread 
evenly  ovar  the  surface  of  the  roadway  to  a 
depth  necessary  to  bring  It  to  the  true  grade 
and  course  as  shown  In  the  plan;"  and  he 
farther  testifies  as  such  expert  that  the  plan 
will  show  what  the  depth  of  the  macadam 
will  be  imder  that  specification.  The  plan 
by  scaling  shows  this  nine  inches.  Murray, 
under  these  circumstances,  would  be  com- 
pelled to  lay  nine  inches  of  macadam,  as  his 
bid  was  to  do  the  worlt  called  for  by  the 
Improvement;  and  be  would  be  charged  with 
notice  of  what  was  in  the  ordinance^  and  that 
called  for  nine  inches.  I  find  nothing  in  the 
reasons  and  the  record  and  testimony  to  war- 
rant the  setting  aside  of  the  award  of  the 
contract  to  the  lowest  bidder.  The  proseca- 
tors'  suit  should  be  dismissed,  vrltb  costs. 


(se  N.  J.  u  OS) 

STATE    (JACOBUS    et    al.,    Prosecutors)    v. 

MESEILL,  FUh  and  Ckune  Protector. 
(Supreme  Court  of  New  Jersey.    Dec.  22,  1898.) 

TiSBBBIBg— CkIMINAL  PROSECUTION  — COKPLI.IMT. 

The  conviction  of  the  prosecntors  for  im- 
lawfuUy  taking  or  catching  fish  with  a  net, 
where  the  complaint  was  for  a  violation  of 
section  1  of  the  "Act  for  the  preservation  of 
fish,"  approved  April  13,  1876,  set  aside  for 
delects  in  the  comtdaint  and  in  the  record,  and 
becanse  section  1  of  the  act  of  1876  was  so  far 
amended  by  the  act  of  March  8,  1877.  as  to 
repeal  the  original  section  on  which  the  com- 
plaint is  fonnded. 
(SyUabns  by  the  Court.) 

Certiorari  at  the  suit  of  Abraham  P.  Jaco- 
bus and  others  against  Thomas  Mesklll,  fish 
and  game  protector,  to  review  a  conviction 
of  a  violation  of  the  fishery  laws  before  a 
Justice  of  the  peace.    Reversed. 

Argued  November  term,  1898,  before  DIX- 
ON and  ABBBTT,  JJ. 

Collins  &  Ckjrbin,  for  prosecutors.  W.  W. 
(Sutler,  for  defendant 

ABBETT,  J.  A.  P.  Jacobus  and  others 
wo'e  convicted  August  20, 1892,  before  Thom- 
as P.  O'Brien,  a  Justice  of  the  peace  of  Morris 
county,  of  unlawfully  taking  or  catching, 
with  a  net,  fish  in  the  Rockaway  river,  Au- 
gust 13,  1892,  contrary  to  section  1  of  "An 
act  for  the  preservation  of  fish,"  approved 


April  18,  1876,  (Laws  1876,  p.  127.)  An  ap- 
peal was  taken  to  the  Morris  common  pleas, 
and  November  21,  1892,  Judgment  was  again 
rendered  against  the  prosecutors.  The  first 
section  of  said  act  provides  "that  hereafter 
it  shall  not  be  lawful  for  any  person  or  per- 
sons, at  any  time  wlintever,  either  by  day 
or  night,  to  put  place  or  haul  any  gill, 
drift  fike  or  other  net  or  nets,  or  any  eel 
pot  or  pots,  basket  or  baskets,  or  other  con- 
trivances whatever,  for  the  taking  or  catch- 
ing of  fish,  in  any  of  the  waters  of  the  state, 
above  tide  water,  •  •  ♦  and  any  person 
or  persons  who  shall  take  or  catch  any  fish 
in  manner  aforesaid,  shall,  upon  conviction 
thereof,  •  •  •  be  pimlshed  by  imprison- 
ment in  the  common  Jail  of  tbe  coimty  for 
the  term  of  ten  days,  or  by  a  fine  of  twenty 
dollars,  for  each  and  every  offence:  ♦  ♦  • 
provided  that  said  penalty  shall  not  apply  to 
tbe  legitimate  taking  or  catching  of  fish  with 
hook  and  line,  or  with  hook,  line  and  rod,  nor 
to  the  catchh-g  of  fish  with  drift  or  drag 
nets  by  any  person  or  persons  In  waters  run- 
ning through  ♦  ♦  ♦  his,  her  or  their  own 
lands,  if  none  of  the  fish  so  caught  are  sold 
or  exposed  for  sale;  *  ♦  •  the  privileges 
herein  granted  shall  not  be  extended  to  any 
person  or  persons  other  than  the  owner  or 
owners  of  the  lands,  through  or  along  which 
any  stream  may  run  where  such  fishing  with 
nets  may  or  shall  be  carried  on  •  •  *." 
This  section  was  amended  by  the  ^supplement 
of  March  8,  1877,  (Laws  1877,  p.  84,)  which 
omitted  the  privilege  previously  given  to 
landowners,  and  Is  in  other  respects  differ- 
ent from  the  act  of  April  13,  1876.  The 
complaint  not  only  misrecites  the  title  of  the 
act  of  April  13,  1876,  but  utterly  falls  to  re- 
fer to  the  act  of  1877,  under  which  act  alone 
can  this  conviction  be  sustained.  It  is  admit- 
ted by  defendant's  counsel  that  the  first  and 
eighth  reasons  are  well  founded,  but  It  is 
objected  that  the  prosecutors  are  in  laches 
In  not  making  these  objections  below.  These 
reasons  are:  "First.  Said  complaint  Is  de- 
fective in  not  showing  that  Thomas  Meskill 
was  fish  and  game  protector,  and  also  in 
not  negativing  the  provisos  of  said  act  to 
show  that  the  exceptions  are  Inapplicable 
here."  "Eighth.  The  section  of  the  act  on 
which  this  complaint  was  made  was  so  far 
amended  by  the  act  of  March  8,  1877,  as  to 
repeal  the  original  sectlcm." 

The  following  objections  were  taken  on  the 
trial  before  the  justice,  and  all  overruled: 
"(1)  The  complaint  is  not  indorsed  as  It 
should  be;  (2)  the  complaint  does  not  set 
forth  an  offense  under  the  act  of  April  18, 
1876;  (3)  the  complaint  is  defective  In  every 
particular."  These  substantially,  and  other 
objections,  were  made  in  the  common  pleas 
after  the  appeal  was  moved,  and  before  any 
evidence  was  offered.  I  find  no  laches  on 
the  part  of  the  prosecutors  in  presenting  the 
objections  which  are  admitted  to  be  fatal 
This  is  a  summary  proceeding,  In  which  the 
party  has  not  the  right  of  trial  by  Jury,  al- 
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ttaongb,  npon  conviction,  he  may  be  ptmlshed 
by  10  days'  Imprisonment  The  complaint 
should  clearly  bring  the  case  within  the  stat- 
ute, and  should  show  that  .the  party  Is  not 
within  the  exceptions  thweln  stated.  The 
record  should  also  show  the  grounds  of  the 
conviction.  It  makes  no  reference  to  the  act 
ot  March  8,  1877,  or  the  grounds  of  the  con- 
viction; and  If  reference  Is  made  to  the  dock- 
et of  the  Justice,  or  the  case  brought  here 
on  appeal,  these  defects  are  apparent  Under 
the  authority  of  Doughty  v.  Conover,  42  N.  J. 
Law,  196,  197  et  seq.,  the  complaint  and 
record  are  defective,  and  the  Judgment  of 
the  common  pleas  should  be  reversed.  See, 
also,  Hoeberg  v.  Newton,  49  N.  J.  Law,  617, 
9  Atl.  751.  The  judgment  should  be  re- 
versed- 


IH  N.  J.  u  tt2) 

RAUB  V.  BLAIRSTOWN  CREAMERY 

ASS'N. 

CX)OK  V.  SAME. 

{Supreme  Oonrt  of  New  Jersey.    Dec.  22,  1893.) 

COKPOKATIONS— POWBR  OF  PrEBISXKT  TO  C0I»- 

vess  Judgment. 

1.  The  president  of  a  corporation  has  no 
anthority,  by  virtue  of  his  oflSce  as  president  to 
execute  a  cognovit  The  cognovit  ia  in  terms  a 
confession  of  the  action,  and  the  doctrine  of 
Stokes  V.  Fotteiy  Co.,  46  N.  3.  Law,  237,  con- 
trols this  case. 

2.  No  presumption  of  the  president's  an- 
thority  arises  from  his  attaching  a  common 
paper  seal,  and  stating  in  the  certificate,  "wit- 
ness the  corporate  seal  of  said  defendant,  there 
having  been  in  fact  no  delegation  of  authority 
to  him  by  the  company  to  fflgn  the  cognovit  or 
attach  the  seal. 

3.  The  case  of  Parker  v.  Manufacturing 
Co.,  49  N.  J.  Law,  466,  9  Atl.  682,  is  not  an- 
tagonistic to  the  views  expressed  in  this  opin- 
ion. 

(Syllabns  by  the  Court.) 

Case  certified  from  circuit  court,  Warren 
county;  before  Justice  Abbett 

Two  actions  on  contract  for  work  done 
and  goods  sold  and  delivered,— one  by  Calvin 
B.  Raub  against  the  Blalrstown  Ci-eamery 
Association,  and  the  other  by  J.  Watson 
Cook  against  the  same  defendant  There 
was  Judgment  for  plaintUI  In  each  case,  and 
defendant  obtained  a  rule  to  vacate  the  same. 
Heard  on  rule  certified  for  an  opinion.  Judg- 
ments vacated. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  ABBETT,  J.: 

The  question  certified  for  the  advisory  opin- 
ion of  the  supreme  court  is  as  follows:  "The 
above-stated  causes  coming  on  to  be  heard  up- 
on rule  to  show  cause  why  the  Judgments  en- 
tered therein  should  not  be  set  aside,  and 
the  executions  issued  thereon  be  set  aside, 
on  the  application  of  L.  Milton  Wilson,  re- 
ceiver ot  the  said  Blalrstown  Creamery  As- 
aodation,  the  defendants  in  said  Judgments 
named,  and  it  appearing  that  the  said  cases 
present  questtons  of  doubt  and  difficulty,  I 
do  hereby  certify  the  said  causes  into  the 
supreme  court  for  its  advisory  opinion  npon 
the   matters  involved  In  said  causes,  and 


whether  the  rules  to  show  cause  allowed 
should  be  made  absolute,  and  the  judgments 
and  the  executions  issued  thereon  be  opened 
and  set  aside.  The  question  certified  in  both 
cases  is  whether  or  not  the  president  had 
power  to  sign  the  cognovit  upon  which  judg- 
ment was  entered  In  both  cases,  and  afilx  a 
common  seal  as  the  corporate  seal  of  the 
company,  and  whether  Judgment  could  be 
entered  thereon,  there  having  been  no  dele- 
gation to  him  of  authority  by  action  of  the 
corporation  to  sign  such  cognovit."  The 
questions  arise  as  follows:  Actions  were 
brought  in  the  circnit  court  by  the  plaintiffs 
against  the  defendants  upon  contracts  for 
work  done  and  goods  sold  and  delivered. 
The  actions  were  commenced  by  the  service 
of  a  summons  dated  August  1,  1893,  accom- 
panied by  a  declaration,  which  were  both 
served  on  the  defendant  by  the  sherUF  that 
day.  Judgment  was  entered  August  2d,  in 
the  Raub  case,  on  the  following  cognovit: 
"Calvin  E.  Raub  v.  Blalrstown  Creamery  As- 
sociation. Warren  Clrcidt  Court  On  Con- 
tract Cognovit.  The  said  the  Blalrstown 
Creamery  Association,  the  above-named  de- 
fendant, hereby  confesses  this  action,  and 
that  the  plaintiff  hath  sustained  damage  to 
the  amount  of  two  hundred  and  thirty-seven 
dollars  and  fifty-one  cents,  as  laid  In  his 
declaration,  besides  his  costs  and  diarges  to 
be  taxed,  as  witness  the  corporate  seal  of 
said  defendant,  this  first  day  of  August,  In 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-three.  [Signed]  The  Blalrs- 
town Creamery  Association,  by  [Common 
Paper  Seal]  Ferdinand  Wlldrlck,  President 
Charles  E.  Harris,  Atty.  of  Deft,"— and  on 
the  same  day  in  the  Cook  Case,  on  a  similar 
cognovit  Execution  was  issued  on  both 
Judgments.  Thore  was  no  delegation  of  au- 
thority by  the  company  to  the  president  of 
the  company  to  sign  this  cognovit,  or  affix 
the  seal  he  did,  as  the  corporate  seal  of 
said  company.  August  8th,  L.  Milton  Wil- 
son was  appointed  receiver  of  said  defendant 
corporation,  which  was  declared  insolvent, 
and  he  gave  bonds,  and  entered  upon  the  dis- 
charge of  the  duties  of  his  office.  Upon  ap- 
plication of  the  receiver,  September  12th,  it 
was  ordered  that  the  plaintiffs  show  cause 
why  the  Judgments  should  not  be  opened 
and  made  void,  and  the  executions  Issued 
thereon  set  aside.  The  case  Is  pending  be- 
fore the  circuit  Judge,  on  papers  and  dep- 
ositions taken  by  both  sides. 

Argued  November  term,  1893,  before  DIX- 
ON and  ABBETT,  JJ. 

Henry  S.  Harris,  for  platntiffL  George  M. 
Shlpman,  for  receiver. 

ABBETT,  J.,  (after  stating  the  facts.) 
This  case  cannot  l>e  distinguished  on  prin- 
ciple from  the  case  of  Stokes  v.  Pottery  Co., 
46  N.  J.  Law,  237.  It  was  held  in  that  case 
that  the  president  of  a  corporation  has  no 
power.  In  virtue  of  his  office  as  president  to 
execute  a  bond  and  warrant  of  attorney  tar 
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the  entry  of  a  Juagment  by  confession 
against  the  corporation.  Tbe  cogmovlt,  In 
terms.  Is  a  confetolon  of  tbe  action,  and  the 
right  to  glrie  It  does  not  come  within  tbe 
power  tbe  president  has,  as  tbe  general  agent 
of  tbe  company,  to  direct  and  control  Its 
trasInesB,  oir  where  bis  agency  Is  presumed 
from  tbe  assent  of  tbe  directors,  by  tbelr 
consent  and  acquiescence,  in  permitting  blm 
to  do  this  class  of  acta  No  presumption 
arises  from  tbe  seal  attached,  because  It 
doea  not  appear  upon  Its  face  to  be  the  cor- 
porate seal  of  said  company,  and  the  case 
doea  not  show  that  the  corporation  author- 
ized Its  use  as  such.  There  Is  no  proof  that 
tt  la  actually  what  It  purported  to  be,  and 
■neb  a  seal  doea  not  prove  Its  own' authen- 
ticity. Den  V.  Vreelandt,  7  N.  J.  Law,  353. 
Tbe  case  of  Parker  v.  Manufacturing  Co., 
«a  N.  J.  Law,  466,  9  Atl.  6S2,  Is  .not  antago- 
nistic to  tbe  Tlew  here  taken.  That  was  a 
case  where  there  was  no  question  as  to  the 
seal  being  the  corporate  seal  of  the  company, 
but  tbe  qnestlon  was  whether  Its  probattve 
force  was  overcome  by  the  testimony  in  the 
caae.  The  court  held  "that  this  testimony 
doea  not  countervail  tbe  presumption  In 
favor  of  the  validity  of  tbe  sealed  Instm- 
ments."  Let  the  circuit  court  be  advised 
tbat  tbe  president  of  the  Blalrstown  Cream- 
ery Association  bad  no  power  to  sign  the 
cognovits  upon  -which  Judgment  was  en- 
tered In  both  cases,  and  affix  thereto  a  com- 
mon paper  seal,  as  the  corporate  seal  of  tbe 
oompany,  and  that  no  Judgmenta  coold  be 
entered  on  said  cognovits. 


HOPPBR  T.  0ALLAHA17. 
(Conrt  of  Appeals  of  Uarrland.    Jan.  23,  UB94.) 
SAI.K— BoKA  Fids  Pubchaser— Wifb's  Chattels. 

1.  When  a  husband  ia  placed  in  charge  of  a 
farm  by  tbe  owner,  the  wife's  posaesaion  of  the 
personalty  thereon  does  not  dothe  her  with  such 
anwrent  title  that  a  purchaser  from  her  withr 
ont  notice  takes  a  good  title. 

2.  It  is  proper  to  refuse  a  charge  that  plain- 
tiil  in  replevin  can  recover  on  a  temporary 
right  of  possession,  not  explaining  what  facts 
In  evidence  would  establish  such  a  right. 

3.  Under  Code,  art.  45,  f  2,  permitting  a 
hnsband  and  wife  to  convey  Uie  wife's  chattels 
by  their  i«dBt  deed,  a  wife's  a^arate  deed  of  her 
oiattels  is  a  ooUity. 

AmMol  from  drcoit  cotnrt,  Baltimore  conn- 

tr. 

Beplevin  Iqr  John  H.  Oallahan  against  Bar- 
ilaon  Hopper.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

Axgaea  betan  ROBINSON,  O.  J.,  and 
BBTAN,  McSBBRRT,  FOWLER,  PAGS; 
and  BOXD,  JJ. 

Geo.  lu  Van  Bibber,  O.  Y.  llaynadler,  Bf. 
H.  ABen,  and  John  L  TeUott  As  Son,  for  ap- 
pdlant  W.  H.  Harlan,  J.  B.  Webster,  D.  Q. 
Hclntodi,  and  X  F.  Hiaky,  tor  appellee. 

BBTA27,  J.    Callahan  brought  an  aoUon  of 
replevin  against  Hopper  for  the  recovery  of 
T.28A.no.6— 25 


botain  goods  and  chattels.  There  was  a 
count  in  the  detinnlt  and  one  in  the  detlncC 
Tbe  case  was  tried  on  Issues  imder  the  first* 
named  count  The  articiea  about  which 
there  was  a  contest  were  snob  as  are  necM- 
sary  or  useful  for  tbe  successful  management 
of  a  farm.  There  had  been  a  distraint  tot 
rent  Tbe  plaintiff  replevied,  and  there  wai 
an  avowry  by  defeudant  which  was  after- 
wards withdrawn.  The  pleas  were  non  ceirti 
and  property  in  the  defendant  There  was 
another  plea,  which  seems  to  have  been  with- 
drawn. Tbe  verdict  and  judgment  being  for 
the'  plaintiff,  the  defendant  appealed. 

There  was  no  controversy  about  the  title 
of  tbe  plaintiff  to  a  number  of  sheep  and 
lambs  which  were  Included  In  tbe  property 
replevied.  The  evidence  in  his  behalf  tended 
to  prove  that  the  other  goods  and  chatty  re- 
plevied were  on  a  fkrm  In  Harford  county; 
that  they  belonged  to  his  mother,  and  were 
sold  by  her  to  him,  and  that  the  possession 
was  ddivered  to  him  by  her  and  her  hus- 
band. The  evidence  for  the  defendant  tend- 
ed to  prove  that  In  the  year  1884— several 
years  before  the  alleged  sale  to  the  plaintiff 
— 4ie  bought  the  farm  and  the  personal  prop- 
erty on  it  (being  the  goods  and  chattels  now 
in  controversy)  from  Timothy  Callahan  and 
Margaret,  his  wife,  (the  father  and  mother 
of  plaintiff,)  and  that  they  delivered  to  him 
the  possession  of  the  real  and  personal  prop-' 
erty;  and  that  after  this  purchase  Timothy 
Callahan  attended  to  the  business  of  the 
farm  for  him;  and  that. in  the  year  1889  the 
defendant  rented  tbe  farm  and  everything 
on  it  to  tbe  plaintiff.  The  defendant  admit- 
ted that  the  deed  for  the  farm  was  Intended 
to  a  great  extent  as  a  security  for  money 
dae  him  by  Timothy  Callahan.  There  was 
also  evidence  on  behalf  of  the  plaintiff  tend- 
ing to  prove  that  from  1884  to  1889  the  de- 
fendant never  exercised  any  control  over  tbe 
personal  property  on  the  farm,  and  that  It 
was  during  that  time  in  the  iKMsesslon  and 
under  the  control  of  Timothy  and  Margaret 
Callahan.  The  plaintiff  testified  that  the 
property,  both  real  and  personal,  was  hdd 
by  his  father  and  mother  until  1889,  and 
was  managed  .by  bis  father.  The  defendant 
took  three  bills  of  exception  to  the  rejection 
of  testimony,  and  one  to  tbe  ruling  of  the 
court  on  prayers  for  the  Instruction  of  the 
Jury.  The  court  .granted  three  prayers  In 
behalf  of  the  plaintiff,  and  refused  one  ask- 
ed in  behalf  of  defendant  We  will  consider 
the  prayers  before  stating  the  exceptions  to 
evidence. 

The  plaintiff's  first  prayer  asked  a  verdict 
for  the  sheep  and  lambs  before  mentioned, 
and  was  not  objected  to.  Tbe  second  prayer 
(marked  "four")  maintained  that  if  Margaret 
Callahan,  from  1884  to  1889,  was  in  posses- 
sion and  control  of  the  personal  prop^ty 
above  mentioned  by  and  through  the  con- 
currence of  tbe  defendant  and  tbat  the  plain- 
tiff, tn  the  year  1889,  for  valuable  considers 
tlon  and  witboot  notiee  of  any  claim  by  de> 
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fendant,  acquired  poasesslon  of  it,  and  held 
poasesslon  and  control  oi  it,  until  the  dis- 
traint was  laid,  then  the  Jury  might  find  a 
verdict  for  the  plaintiff  for  said  goods.  Thi« 
prayer  was  granted,  and  the  defendant  ex- 
cepted. It  will  be  obserred  that  this  prayer 
does  not  require  the  Jury  to  negative  the  de- 
fendant's title,  although  evidence  had  been 
given  in  support  of  it  On  the  contrary,  it 
proceeds  on  the  theory  that,  even  it  he  had 
».  good  title  to  the  personal  property,  the 
plaintiff  could  acquire  a  good  possessory  title 
by  purdiase  for  a  valuable  consideration 
from  Margaret  CSallahan  If  she  was  in  pos- 
session and  control  of  it  by  defendant's  con- 
currence. According  to  the  general  rule  of 
law  in  regard  to  sales  of  chattels,  "no  one 
can  transfer  to  another  a  better  title  than 
he  has  himself,"  and  a  bona  fide  purchaser 
sacceeds  only  to  the  rights  of  his  vendor. 
There  are  some  exceptions  to  tUs  rule,  which 
are  as  well  recognized  and  established  as  the 
rule  itself.  When  the  owner  of  goods  has 
put  in  possession  of  another  person  such  evi- 
dence of  the  right  of  selling  them  as  would, 
according  to  the  ordinary  and  common  course 
of  business,  establish  a  right  of  disposal  or 
sale  to  a  bona  fide  purchaser  without  notice, 
it  will  divest  his  title.  He  is  surely  bound  by 
his  own  act  when  he  holds  out  to  the  public 
a  third  person  as  one  having  competent  an- 
thorlty  to  make  sales.  But  It  is  not  held 
that  mere  possession  of  goods  will  Justify  the 
inference  that  the  possessor  has  the  right  to 
sell  them.  The  inference  must  be  a  natural 
and  obvioos  deduction  from  the  circumstan- 
ces of  the  case  according  to  the  usages  of 
business.  Where  goods  were  delivered  to  a 
person  whose  common  business  was  to  sell, 
It  was  held  that  an  authority  to  sell  might  be 
implied.  But  it  is  also  held  that  no  such 
authority  would  be  conferred  by  intrusting 
them  to  a  person  whose  business  was  of  a 
different  nature;  for  instance,  where  a  watch 
is  given  to  a  watchmaker  to  be  repaired,  an 
authority  to  sell  cannot  justly  be  supposed. 
In  Hoare  v.  Parker,  2  Term  R.  376,  a  widow 
had  pawned  plate  in  which  she  had  only  a 
life  interest  under  h&e  husband's  will,  but 
the  pawnee  had  no  notice  that  her  Interest 
was  limited.  It  was  held  that  the  lien  for 
the  money  advanced  on  the  pledge  was  v<4d 
against  the  remainder-man  after  the  widow's 
death.  The  com-t  said:  "This  point  is  clear- 
ly settled,  and  the  law  most  remain  as  it  is 
until  the  legislature  thinks  fit  to  provide  that 
the  possession  of  such  chattels  is  proof  of 
ownership."  We  think  that  these  principles 
are  clearly  declared  in  Sialtus  v.  Everett,  20 
Wend.  267,  and  in  Levi  v.  Booth,  68  Md. 
806.  If  Hopper  bought  the  farm  and  this  per- 
sonal property  from  Timothy  Callahan  and  his 
wife,  and  employed  Timothy  to  attend  to  the 
farm  for  him,  the  fact  that  the  chattels  wore 
in  the  possession  of  Mrs.  Callahan  by  the  de- 
fendant's concurrence  could  not  authorize  a 
reasonable  inference  that  she  had  a  right  to 
sell  them.    The  dreumstances  of  the  posses- 


sion are  very  far  removed  from  those  which 
in  Saltus  V.  Everett  and  Levi  v.  Booth  are 
mentioned  as  giving  an  apparent  right  of 
property  or  right  of  disposal  When  a  man 
is  in  charge  of  a  farm  for  the  owner  it  is 
not  at  all  strange  that  his  wife  should  have 
the  possession  and  contrid  of  the  personal 
property  on  it  Certainly  it  could  not  JusUy 
be  said  that  the  owner  had  given  her  the  ap- 
parent authority  to  sell  it  It  is  not  the 
common  business  of  persons  who  are  placed 
In  charge  of  farms  to  sell  the  personal  prop- 
erty whidh  the  owners  confide  to  their  custo- 
dy for  the  ordinary  and  necessary  require- 
ments of  farms.  Persons  who  purchase  such 
property  from  them  without  the  necessary 
evidence  of  their  right  to  sell  must  take  the 
consequences  of  their  own  improvidence. 
We  think  that  the  court  committed  an  error 
in  granting  this  prayer. 

The  defendant's  prayer  set  forth  his  title 
as  alleged  in  the  evidence  offered  by  him, 
and  asked  a  verdict  on  the  hypothesis  of  its 
tratli,  notwithstanding  the  finding  of  the 
facts  in  the  plaintiff's  prayer  Just  mentioned. 
From  what  we  liave  said,  it  will  be  seen 
that  this  prayer  ought  to  have  been  granted 
without  modification.  But  the  court  modi- 
fied it  by  striking  out  the  reference  to  the 
facts  embodied  in  the  plaintiff's  prayer. 
The  plaintiff's  prayer  marked  "six"  is  entire- 
ly abstract  The  principles  stated  in  it  were 
correct,  but  they  ought  to  have  been  applied 
to  the  facts  in  evidence,  and  the  jury  ought 
to  have  been  informed  what  tacts  were  left 
to  their  finding.  In  the  form  in  whieh  It 
was  offered  it  left  the  jury  to  apply  the 
law  to  the  evidence  according  to  their  own 
unaided  Judgment,  and  It  w^s  well  calculat- 
ed to  perplex  and  mislead  them.  When  they 
WCTe  told  that  the  plaintiff  could  recover 
on  a  temporary  right  of  possession,  although 
the  title  to  the  property  was  in  another  per- 
son, they  ought  further  to  have  been  in- 
formed what  facts  in  evidence  would  estab- 
lish a  temporary  right  of  possession  against 
the  owner. 

As  the  case  must  be  remanded  for  a  new 
trial.  It  is  proper  to  decide  all  the  exoei>- 
tions.  The  first  and  second  exceptions  were 
taken  to  the  refusal  of  the  court  to  admit 
in  evidence  a  paper  writing  called  In  the 
record  a  "bill  of  sale."  It  purported  to  have 
been  executed  by  Mrs.  Callahan  without  the 
Joinder  of  her  husband,  and  to  have  been 
acknowledged  before  a  justice  of  the  peace 
of  the  dty  of  Baltimore;  but  it  had  not  been 
recorded.  Supposing  the  chattels  embraced 
in  this  instrument  belonged  to  Mrs.  Calla- 
han, she  and  her  husband  might  have  con- 
veyed them  by  their  joint  deed,  as  provided 
In  article  45,  {  2,  of  the  Code;  but  her  own 
separate  deed  is  not  within  the  statute.  7t 
was  not  the  purpose  of  this  section  to  pre- 
vent husband  and  wife  from  dlsoosiiig  of 
hfiv  chattels  by  a  sale  in  the  ordinary  way, 
without  deed  or  writing,  (Whitrldge  v. 
Barry,  42  Md.  1810   but  in  cases  where  a 
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deed  to  made,  as  It  anthorizes  only  a  Joint 
deed,  the  wife's  separate  deed  stands  as  It 
did  before  tbe  statute  was  made;  that  Is 
to  say.  It  Is  TOld.  There  was  a  subscribing 
witness  to  the  Instrument,  who  was  dead 
at  the  time  of  the  trial,  and  his  handwrit- 
ing was  proved.  This  proof  would  have 
been  sufficient  to  entitle  the  writing  to  be 
read  In  evidence  if  the  contract  had  been 
such  as  the  married  woman  was  competent 
to  make.  She  and  her  husband  could  Joint- 
ly sell  her  chattels  without  writing;  and  if 
they  had,  both  acting  together,  sold  them  at 
the  time  this  paper  writing  was  executed, 
tbe  sale  would,  of  course,  have  been  valid; 
but  the  paper  writing  would  neither  have 
added  to  nor  detracted  from  the  efficacy  of 
the  sale.  In  the  third  exception  the  defend- 
ant offered  to  prove  that  after  the  sale  to 
him  by  Callahan  and  wife,  they  fully  recog- 
nized and  assented  to  his  purchase  and  pos- 
session of  the  property,  and  that  she  ac- 
quiesced in  all  that  her  husband  had  done 
In  delivering  the  possession  to  him.  The 
court  ruled  that  the  witness  must  "limit  his 
answer  to  Mrs.  Callahan's  knowledge  as  to 
defendant's  possession  of  the  property,  and 
her  acts  and  declarations,  concerning  the 
transaction."  The  witness  thereupon  testi- 
fied that  "Mrs.  Callahan  knew  that  he  had 
possession  of  the  personal  property,  assent- 
ed to  his  possession,  and  made  no  objec- 
tion," and  this  evidence  went  to  the  Jury. 
We  are  unable  to  see  in  what  way  the  de- 
fendant was  Injured  by  this  ruling.  For 
the  errors  In  respect  to  the  prayers  the  Judg- 
ment must  be  reversed,  and  a  new  trial 
awarded. 

MOTTU  V.  FAHBT. 
(Oonrt  of  Aroeals  of  Maryland.    Jan.  12,  1894.) 

JUSnCI!  OF  THB    PSAOB  —  RETURN    TO    SUPRBIOR 

CocBT— Amendment— Ex  pabtb  Tbial— Fixins 
Dat — Recobd. 

1.  Where  property  has  been  sold  on  a  judg- 
ment of  a  justice  court,  and  the  sale  ratified  by 
the  superior  court,  and  return  made  to  it  by 
the  justice  court,  aa  required  by  Code  1860,  art. 
83,  f  9,  the  superior  court  may  allow  the  re- 
turn to  be  amended  so  as  to  show  tliat  defend- 
ant was  summoned  in  the  justice  court. 

2.  The  provision  that  the  constable  Shall 
make  return  to  the  justice,  who  shall  forthwitli 
deliver  all  of  said  return  to  the  superior  court, 
has  application  only  to  the  original  filing  of 
the  return,  and  does  not  prevent  the  constable 
rafiUng  the  iMtpers  under  an  order  for  an  amend- 
ment thereof. 

8.  Under  Code  1860,  art.  61,  {  19,  providing 
that,  a  summons  having  been  returned  as 
served,  and  defendant  having  failed  to  appear 
on  the  retom  day,  the  justice  shall  fix  a  day  of 
trial  not  less  than  6  nor  more  than  14  days  from 
the  return  day,  and  proceed  to  try  the  case  ex 
parte,  it  is  not  necessary  that  the  record  ^ow  an 
order  in  writing  fixing  a  day,  but  It  is  enough 
that  It  appears  by  a  trial  bemg  had  within  me 
Mped&ed  ome  that  a  day  was  fixed. 

Appeal  from  Baltimore  court  of  common 
pteaa. 
BJectment  by  James  Fahey  against  Theo- 


dore  Mottn.    Judgment   for    plaintiff.    De- 
fendant appeals.    Reversed. 

Argued  before  ROBINSON,  C.  J.,  and  ROB- 
ERTS, BRYAN,  BRISCOE,  FOWLER,  and 
McSHERRY,  JJ. 

Geo.  R.  WUlls  and  Thos.  R.  Clendlnen,  for 
appellant    Jas.  McColgan,  for  appellee. 

FOWLER,  J.  Thto  to  an  action  of  eject- 
ment The  plalntlfl,  who  is  the  appellee 
here,  claims  under  a  deed  which  sets  forth 
a  merely  nominal  condderation  from  one 
Michael  Kelly,  dated  subsequent  to  the  deed, 
under  which  the  defendant  Theodore  Mottu, 
claims.  This  to  the  second  trial  Of  this  ac- 
tion brought  by  the  plaintiff  to  recover  tbe 
property  In  question.  In  the  first  trial  the 
plaintiff  chUmed,  as  he  does  now,  under  his 
deed  from  Kelly,  and  the  defendant  rested 
hto  case  upon  certain  magistrate  Judgments 
against  said  Kelly,  and  the  proceedings  there- 
on, which  had  been  recorded  and  returned 
to  the  clerk  of  the  superior  court  under  the 
Code  of  1860,  (article  83,  f  9.)  The  defend- 
ant's title  rested  on  the  validity  of  the  pro- 
ceedings so  recorded,  and  on  the  appeal 
taken  from  the  Judgment  In  the  first  trial  it 
was  held  that  the  record  of  the  magtotrate's 
Judgments  and  the  proceedings  thereon  were 
fatally  defective,  because  there  was  noth- 
ing therein  to  show  that  Kelly  had  ever  been 
summoned,  and  that,  therefore,  the  Judg- 
ments against  him,  the  sale  of  the- property 
In  question  to  the  defendant  Mottu,  in  this 
case,  and  the  deed  to  him  by  tbe  constable, 
were  all  void.  Fahey  v.  Mottu,  67  Md.  250, 
10  AtL  68.  The  cause  having  been  remand- 
ed by  this  court  for  a  new  trial,  the  defend-, 
ant  Mottn,  thereupon  applied  to  the  superior 
court  for  leave  to  withdraw  the  original  pa- 
pers in  the  magtotrate's  cases,  and  to  refile 
them  with  additional  returns,  to  remedy  the 
defect  pointed  out  by  thto  court  in  67  Md. 
and  10  Atl.,  supra,  namely,  a  failure  of  the 
record,  as  returned,  to  show  that  the  defend- 
ant Kelly  had  been  summoned.  On  the  28th 
June,  1888,  leave  was  granted  as  prayed,  and 
subsequently,  on  the  10th  September  follow- 
ing, the  wlginal  papers,  with  the  necessary 
additional  returns,  were  filed  in  the  superior 
court  from  which  it  appeared  that  KeUy  had 
been  duly  summoned.  On  the  27th  July  last 
the  case  was  again  tried  in  the  court  of 
common  pleas,  and  the  question  to  presented 
whether  the  record  of  the  proceedings  In  the 
magtotrate's  cases  as  amended  and  refiled 
are,  as  the  appellee  contends,  utterly  null 
and  v(^d,  or  whether  such  record  is  legally 
admissible  evidence  in  support  of  Mottn's 
title. 

The  objection  made  in  the  former  case  to 
the  admissibility  of  the  record  In  evidence 
and  to  the  validity  of  the  Judgments  was 
that  it  did  not  appear  from  the  proceedings 
that  a  summons  had  been  issued;  and  while 
it  Is  not  denied,  and.  In  the  face  of  the  ex- 
plicit testimony  of  the  constable^  cannot  be 
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denied,  that  the  defendant  was  in  fact  sum* 
moned,  as  now  shown  by  the  amended  or 
corrected  record  of  proceedings  before  the 
magistrate.  It  is  contended  that  tlie  superior 
court  has  no  pow«:  to  authorize  any  amend- 
ment of  the  record  of  such  proceeding. 
Neither  reason  nor  authority  was  suggested 
for  this  position.  It  would  seem  but  reason- 
able that  the  court  which  takes  jurisdiction, 
to  which  the  sole  is  reported,  and  by  which 
It  was  required,  under  the  provisions  of  the 
Code  then  in  force,  to  be  ratified,  should  have 
the  same  control  over  the  record  of  proceed-. 
Ings  returned  by  the  magistrate  as  over  its 
own  records.  When  returned  to  the  su- 
perior court  by  the  justice,  his  proceedlnga 
became  a  part  of  the  records  of  that  court, 
and  the  amendment  authorized  did  nothing 
but  allow  the  addition  of  a  necessary  part 
of  the  record,  wliich  had  been  Improvident- 
ly  omitted.  If,  as  contended  by  the  appel- 
lee, the  superior  court  has  no  power  to  order 
the  amendment,  because,  when  it  passed 
the  order  of  ratification  of  salOi  it  was  func- 
tus officii  as  to  that  case,  and  if,  as  was 
also  suggested,  the  justice  was  equally  with- 
out power  after  making  his  return  to  the 
court,  no  correction  or  amendment  what- 
eyer  can  be  made  after  the  periods  above  in- 
dicated. But  such  a  rule  seems  to  be  an  ar- 
bitrary one,  would  certainly  result  in  great 
inconvenience,  and  practically  prevent  the 
correction  of  errors  in  a  class  of  cases  in 
which  they  are  most  frequently  found. 

Nor  do  we  think  there  is  any  force  in  the 
objection  that  tiie  papers  were  refiled  by  the 
bands  of  the  constable,  rather  than  by  the 
Jnstlce  in  person.  It  is  sufficient  to  say,  in 
answer  to  this  objection,  that  while  the  Code 
does  provide  that  the  constable  shall  make 
return  to  the  justice,  "who  shall  forthwith 
deliver  all  of  the  said  return  •  •  *  to  the 
clerk,  •  •  •  of  the  superior  court,"  yet 
this  provision  clearly  refers  to  the  first  filing 
Of  the  proceedings,  and  has,  we  think,  no  ref- 
a«nce  whatever  to  the  reflUng,  which  was 
done  by  virtue  of  the  order  of  the  superior 
court,  the  validity  of  which  Is  not  to  be  de- 
termined by  provisions  of  the  Code  relating 
alone  to  magistrates  and  constables.  It 
seems  to  us,  however,  without  prolonging 
this  opinion,  that  the  one  sufficient  answer 
to  most  of  the  difficulties  suggested  by  the 
appellee,  including  the  failure  of  the  justice 
to  rule  the  cases  against  Kelly  for  trial  In 
accordance  with  article  51,  {  19,  Code  1860, 
Ss  that  when  the  defendant  has  been  sum- 
moned, as  the  amended  record  shows  he 
was,  the  justice  then  had  jurisdiction,  and 
his  failure  subsequently  to  rule  the  case  for 
trial  did  not  oust  it  It  does,  howev^,  ap- 
pear from  tlie  reorard  that  there  was  a  sub- 
stantial compliance  with  the  statute  in  this' 
respect,  for  the  record  shows  that  Kelly  was 
■ummoned  to  appear  on  the  8th  of  November, 
1883,  at  9  A.  M.,  in  the  first  case,  and  that 
on  the  IBih  day  of  the  same  month  a  trial 
«K  part*  was  had.    ORw  dame  ia  trae  as  to 


the  other  case.  It  therefore  appears  that 
the  trials  were  postponed  until  the  seventh 
day  after  the  defendant  was  Bumm<med,  and 
this  we  think  a  sufficient  and  substantial 
compliance  with  Code  1860,  art.  61,  {  10,  that, 
"if  the  summons  shaU  be  returned  sum- 
moned, and.  the  defendant  shall  fail  to  ap- 
pear on  the  return  day  thereof,  then  the  jus- 
tice shall  fix  a  day  of  trial  not  less  than  six 
nor  more  than  fourteen  days  from  the  return 
day,  and  proceed  to  try  the  case  ex  parte;" 
for  the  statute  does  not  require  that  the  fix- 
ing of  a  day  after  defendant  la  summoned 
and  falls  to  appear  shall  be  In  writing,  and 
be  made  a  part  of  the  record  of  proceedlnga 
It  Is  enough  that  it  does  appear  that  in  fact 
the  cases  were  properly  fixed  or  ruled  for 
triaL  It  was  also  objected  that  the  levies 
and  advertisements  of  sale  by  the  constable 
are  fatally  defective  because  of  insufficient 
and  conflicting  descriptions  of  the  property 
levied  on  and  sold,  but  we  tliink  the  proceed- 
ings are  free  from  any  such  objection.  The 
first  prayer  of  the  appellee  shotild  have 
been  refused.  It  instructs  the  jury  that 
on  the  pleadings  and  evid^ice  In  this  case 
their  verdict  must  be  for  the  plaintifC  tor 
the  property  described.  It  has  been  hdd 
that  instructions  like  this  are  defectiva 
(Kent  V.  HolUday,  17  Md.  SS9;  Chipman  t. 
Stansbury,  16  Md.  154;  Institution  t.  Wee- 
don,  18  Md.  320;  and  Dorsey's  Kx'rs  v.  Har- 
ris, 22  Md.  85,)  because  they  are  expressed 
In  such  general  terms  that  it  is  impossible  to 
ascertain  from  them  or  the  record  exactly 
what  pplnt  was  Intended  to  be  decided  by 
the  lower  court;  (Poe,  Pr.  |  207.)  The  sec- 
ond pray^  of  the  appeUee  excluded  from 
the  jury  the  amended  proceedings  in  the 
magistrate's  cases  returned  to  and  recorded 
in  the  superior  court,  which,  when  amended, 
as  we  have  said,  should  have  be6n  admitted. 
It  follows  that  the  judgment  appealed  ttom 
should  be  reversed.  Judgment  reversed,  and 
judgment  for  appellant 


CR  Hd.  3sa) 
ALBERT  T.  ALBBItT. 
(Court  of  Appeals  of  Maryland.    Jan.  12,  1884.) 

-QiJCNISHMBNT  —  NOHRBSIDBST  TDBWKSTDUrt  —  AP- 
FRXKANCB  AKB  PlJSiiB  rOB  G^SKIBRBX— APFBAb- 
ABLS  OBDBX. 

1.  Though  Code  Pub.  Oen.  Laws,  art.  9,  | 
14,  provides  that  a  garnishee  in  an  attachment 
against  a  nonresident  defendant  may  plead  in 
behalf  of  defendant,  he  need  not,  and  if  he  does 
he  subjects  himself  to  coats,  so  that  without 
the  consent  of  garnishee  an  attorney  cannot  ap- 
pear and  plead  in  his  name  for  him  and  defend- 
ant though  plaintiff  and  garnishee  be  me  same 
person,  but  defendant  must  appear  and  plead 
for  himself. 

2.  Under  Code,  art  S,  |  2,  providing  that 
from  any  judgment  or  determination  any  party 
may  appeal,  a  garnishee,  who  is  also  a  plain- 
tiff, may  appeal  from  an  order  overruling  his 
motion  to  sbrike  out  an  uoaatboiixed  appear- 
ance for  him  by  an  attorney,  and  pleas  filed  by 
him  in  the  xaniishee'B  name  for  the  gamiahee 
and  noinuiainit  defendaiit« 
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Appeal  from  superior  court  of  Baltimore 
city. 

Attachment  by  Augustus  Albert  against 
himself  as  garnishee  and  Edward  Lauter- 
bach  as  nonresident  defendant.  From  an  or- 
der overruling  a  motion  of  Albert  as  plaintiff 
and  garnishee,  he  appeals.    Reversed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  McSHERKY,  FOWLER,  ROB- 
ERTS, and  BRISCOE,  JJ. 

W.  Geo.  Weld,  for  appellant  Atty.  Gen. 
Poe  and  John  C.  Rose,  for  appellee. 

BRISCOE,  J.    The  appeal  In  fhls  case  Is 
ttom  an  order  of  the  superior  court  of  Balti- 
more city,  overruling  a  motion  to  strike  out 
an  alleged  unauthorized  appearance  by  at- 
torney for  the  garnishee  in  an  attachment 
snlt,  and  to  strike  out  certain  pleas  filed  in 
the  name  of  the  garnishee  on  bis  behalf  and 
that  of  the  nodresldent  defendant     By  the 
foiirteenth  section  of  article  9  of  the  Code  of 
Public  General  Laws  it  la  provided  that  the 
garnishee  la  every  attachment  Issued  in  pur- 
suance of  the  preceding  sections  may  plead. 
In  behalf  of  the  defendant,  any  plea  or  pleas 
which  the  defendant  might  or  could  plead  If 
the  summons  had  been  served  upon  him, 
and  he  had  appeared.     There  can  be  no 
doubt  that  a  nonresident  has  the  right  to  ap- 
pear to  the  action,  and  defend  the  same  by 
aabJecUng  himself  to  the  jurisdiction  o<f  the 
eonrt    And  under  the  statute  the  garnishee 
can  plead  in  behalf  of  the  defendant  any 
plea  which  he  might  or  could  plead  If  he 
had  appeared.    In  the  case  of  Steamboat  Co. 
V.  Clyde,  51  Md.  178,  where  a  nonresident 
defendant  appeared  by  attorney  for  the  pur- 
pose of  moving  that  the  judgment  of  con- 
denmatlon  be  stricken  out,  and  the  execution 
thereon  quashed,  it  was  decided  that  there 
could  be  no  doubt  of  the  legal  right  of  the 
defendant  to  appear  for  that  purpose  in  the 
attachment  case,  without  thereby  being  with- 
in the  Jurisdiction  of  the  court  In  respect 
to  the  suit  against  him  personally.     There 
was  no  appearance  In  that  case  to  the  ac- 
tion of  assumpsit  nor  a  plea  to  the  merits  of 
the  cause,  which  could  be  construed  as  a 
Bobmisslon  to  the  jurisdiction  of  the  court 
In  the  case  of  Wilson  v.  Wilson,  8  GUI,  192, 
an  attachment  was  issued  by  the  plaintiff, 
and  laid  in  his    own    hands   as  garnishee. 
There  was  an  appearance  to  the  capias  by 
the  garnishee,  and  a  plea  of  nonassumpslt 
and   nulla  bona,   npon   which   Issues   were 
joined;  but  In  that  case  there  seems  to  have 
been  a  rolontary  appearance,  and  no  objec- 
tion to  either  the  appearance  or  the  pleas. 
The  case  of  Harding  v.  Hull,  5  Har.  &  J. 
479,  relied  on  by  the  appellee,  was  where  an 
attachment  had  been  laid  In  the  hands  of 
Hull  A  Tyson,  who  appeared  by  counsel,  and 
pleaded  nuUa  bona,  to  which  there  was  a 
gemeral  replication  and  Issue  joined.    At  the 
trial  tlie  plaintiff  read   in  evidenoe  certain 
written  certlflcatos,  which  were  admitted  by 


the  garnishee's  counsel  to  be  In  their  hand- 
writing, stating  that  at  the  time  of  laying 
the  attachment  in  their  hands  they  had 
funds  belonging  to  Boyle,  and  that  they  never 
authwlzed  any  attorney  to  appear  for  them 
to  contest  the  same.  The  plaintiff  thereupon 
I>rayed  the  court  to  strike  out  the  appear- 
ance by  counsel,  which  was  refused  by  the 
court  There  was  no  opinion  In  this  case  filed 
by  the  court,  stating  the  grounds  of  Its  con- 
clusion, but  It  bears  no  analogy  to  the  case 
now  under  consideration.  In  Harding  v. 
Hull,  supra,  the  garnishee  had  not  pleaded 
nonassumpslt  for  the  defendant,  but  only 
ni\Ila  bona  for  themselves,  and  the  motion 
to  strike  out  was  not  made  by  the  garnish- 
ees, but  by  the  plaintiff. 

The  case  now  under  consideration  is  some- 
what anomalous  In  its  character,  and  differ- 
ent from  the  adjudicated  cases.  The  facts 
are  these:  On  the  8th  of  April,  1892,  Augus- 
tus Albert  a  resident  of  Baltimore  city,  sued 
out  a  writ  of  attachment  against  Edward 
Lauterbach,  a  nonresident  of  the  state,  and 
caused  it  to  be  laid  In  his  own  hands  as  gar- 
nishee. On  the  25th  of  April,  1892,  Messrs. 
John  P.  Poe  and  John  C.  Rose,  two  members 
of  the  Baltimore  bar,  cantered  their  appear- 
ance on  behalf  of  the  garnishee,  and  filed 
pleas  of  nonassumpslt  and  nulla  bona. 
Shortly  afterwards,  Albert,  as  plaintiff  anfl 
garnishee,  filed  a  petition  asking  to  have  the 
appearance  for  him  as  garnishee,  and  the 
pleas  filed  In  his  name,  stricken  out  as  un- 
authorized, and  as  a  wrongful  invasion  of 
his  right  to  be  represented  by  counsel  of  his 
own  selection.  This  motion  was  overruled. 
Now,  It  Is  well  settled  that  a  garnishee 
stands,  in  all  respects,  In  a  situation  exactly 
Blmllar  to  that  of  a  defendant  debtor.  He 
may  contest  the  claim  made  against  blm, 
but  If  he  does  so  he  Is  liable  to  costs.  He 
may  not  only  defend  his  own  Interest  as  fi 
mere  neutral  In  the  controversy  between  the 
plaintiff  and  the  defendant  but  he  may  as- 
sume the  character  of  an  ally  of  the  defend- 
ant He  Is  allowed  to  plead  and  defend  his 
rights,  for  blm  and  in  his  behalf,  (Wilson  v. 
Starr,  1  Har.  &  J.  491;)  but  if  he  contests 
the  plaintlfTs  right  to  recover,  the  reason 
and  Justice  of  the  case  require  that  he  shall 
be  chargeable  with  cost,  (Chase  v.  Man- 
bardt  1  Bland,  344,  and  cases  there  cited.) 
It  is  insisted,  upon  the  part  of  the  appel- 
lant that  while  the  garnishee,  under  the 
statute,  "may  plead  in  behalf  of  the  defend- 
ant" eta,  "yet  such  pleading  Is  optional  with 
him,  and  cannot  be  had  without  his  authori- 
ty and  against  bis  consent;"  and  In  this  view 
we  all  concur.  It  has  been  the  established 
practice  In  the  state  that  an  attorney  can- 
not enter  an  appearance,  and  claim  to  be  ea- 
tltled  to  the  usual  appearance  fee,  unless  he 
has  been  employed,  or  his  services  have  beeii 
accepted.  Neighbors  v.  Maulsby,  41  Md.  489- 
In  the  case  of  Kelso  v.  Stlgar,  75  Md.  .40^, 
24  Aa  18,  this  court,  by  Chief  Justice  Alv^, 
says  that  unless  there  had  been  fraud  or  \m- 
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position  practiced,  or  the  party  himself  had 
made  objection  to  the  use  of  hla  name,  the 
court  will  not  assume  that  the  attorney 
bringing  the  suit  had  acted  without  authori- 
ty. Manifestly,  therefore,  where,  as  in  the 
case  at  bar,  the  party  himself  makes  objec- 
tion to  the  use  of  his  name,  the  motion  to 
strike  out  should  prevalL 

But  it  Is  urged  upon  the  part  of  the  appel- 
lee that  to  sustain  the  contention  of  the  ap- 
pellant would  enable  a  party,  where  he  is 
both  plaintiff  and  defendant,  to  control  both 
sides  of  a  litigation,  and  in  a  controversy, 
the  object  of  which  is  to  subject  a  third  per- 
son's property  to  the  claim  of  the  plaintiff. 
Ordinarily,  and  as  a  general  rule,  an  ac- 
tion at  law  cannot  be  maintained  wh'jre  the 
same  person  is  one  of  the  plaintifTs,  pud  is 
also  sole  or  one  of  the  several  defendants. 
But  there  is  no  hardship  or  injustice  imposed 
on  the  nonresident  from  the  view  we  tt'ke 
of  the  case  at  bar.  The  nonresident  defend- 
ant has  a  right  to  appear,  and,  upon  his  ap- 
pearance, has  a  right  to  plead  for  himself, 
and  is  not  affected  by  the  pleas  put  in  for 
him  by  the  garnishee.  Spear  v.  Griffin,  23 
Md.  418.  He  Is  deprived  of  no  right,  and, 
like  other  suitors,  iiS%imp1y  requlnMl  to  sub- 
mit to  the  Jurisdiction  of  the  court  Ixfore  he 
can  avail  himself  of  its  protection.  It  would 
be  at  variance  with  every  rule  of  sound 
pleading  to  permit  him  to  interpose  a  plea  to 
the  merits  of  the  action  without  submitting 
to  the  Jurisdiction  of  the  court  To  hold  oth- 
erwise would  defeat  the  very  object  and 
policy  of  our  attachment  laws,  which  are  in- 
tended for  the  benefit  and  protection  of  our 
citizens.  Practically,  it  would  enable  a  non- 
resident defendant  to  appear  and  defend  his 
snit,  through  an  unwilling  and  protecting 
garnishee,  by  a  plea  to  the  merits  of  the 
action,  without  subjecting  himself  to  the 
court's  Jurisdiction.  The  great  purposes  of 
our  attachment  laws,  said  this  court  In  Rlse- 
wlck  V.  Davis,  19  Md.  83,  are  by  seizing  the 
property  of  a  debtor -to  compel 'his  appear- 
ance to  answer  the  demand  of  the  plaintiff 
when,  from  nonresldence  or  flight,  he  Is  be- 
yond the  process  of  our  Judicial  tribunal, 
and,  on  failure  of  appearance,  to  apply  such 
property  to  the  Just  end  of  satiating  his 
debts.  We  know  of  no  rule  of  pleading  or 
legal  principle  that  would  sustain  the  posi- 
tion contended  for  by  the  app^ee.  The  fact 
that  the  attachment  is  laid  in  the  plaintiff's 
own  hands  does  not  affect  the  case.  A  gar- 
nishee Is  not  a  party  to  the  action  in  the 
sense  that  he  is  required  to  make  defense  as 
between  plaintiff  and  defendant  There  Is 
no  statute  in  our  state  requiring  him  to  Inter- 
pose a  defense,  and  to  do  so  subjects  him  to 
the  expense  of  a  trial,  and  the  risk  of  a  Judg- 
ment against  himself  for  costs.  So  far  as 
the  motion  to  dismiss  is  concerned,  we  have 
this  to  say:  That  the  Code  (article  S,  (  2) 
ivovides  that  from  any  Judgment  or  de- 
termination of  any  court  of  law  in  any  dvll 
•ait  or  action  any  party  may  appeal  to  the 


court  of  appeals.  We  flilnk  the  «der  of  the 
court  bdow  is  such  a  determination  of  the 
rights  of  the  parties  as  entities  the  appdlant 
to  an  appeal  For  the  reasons  we  hare  as- 
signed, we  revene  the  Judgment  bdow. 
Judgment  revened. 


cnHd.«i) 
POWELL  V.  CURTIS  et  sL 
(Court  of  Appeals  of  Maryland.   Jan.  18;  1884.) 
AftkaI/— Dblat  ir  Fiumo  Rbookd— Dismissau 

Under  Gt  App.  Rule  13,  requiring  th* 
record,  on  appeal  from  the  orphans'  coort,  to  be 
transmitted  within  30  days  alter  the  praying  of 
an  appeal,  the  appellate  conrt  will,  of  its  own 
motion  dismiss  an  appeal,  no  excuse  being  made 
for  a  delay  of  two  years  in  transmitting  the 
record,  though  counsel  stipulate  to  take  no  ad- 
vantage of  the  delay. 

Appeal  from  orphans'  ootirt  of  Baltimore 
dty. 

Jacob  Powell,  Sr.,  filed  a  caveat  to  the  win 
of  Rebecca  M.  M.  Powell.  Alfred  A.  Cur- 
tis and  Christopher  C.  Shrlver  answered. 
From  an  order  admitting  the  will  to  probate, 
caveator  appeals.    Appeal  dismissed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  McSHERRY,  FOWLBR,  BRIS- 
COE, and  BOYD,  JJ. 

C.  W.  Johnson,  C.  C.  Rhodes,  and  F.  V. 
Rhodes,  for  appellant    G.  J.  Bonaparte^  for 

appellees. 

BRYAN,  J.  A  certain  paper  writing  was 
propounded  in  the  orphans'  court  of  Balti- 
more dty  for  probate  as  the  last  will  and  tes- 
tament of  Rebecca  M.  M.  Powell,  deceased. 
A  caveat  to  the  said  paper  writing  was  filed 
by  Jacob  Powell,  Sr.,  who  alleged  hlmsdf 
to  be  the  brother  of  the  decedent  The  ca- 
veat was  answered  by  the  appellees,  and  ca 
the  29th  day  of  June,  1891,  the  orphan's 
court  passed  on  order  admitting  the  paper 
writing  to  probate  as  the  last  will  and  tes- 
tament of  the  decedent  An  appeal  was 
prayed  by  this  caveator  on  the  16th  day  of 
July  in  the  same  year.  The  transcript  of 
the  record  was  filed  in  this  court  on  the  18th 
day  of  July,  1893,— more  than  two  years  aft- 
er the  appeal.  The  thirteenth  rule  of  this 
court  requires  that  appeals  from  orders  or 
decrees  of  the  orphans'  courts  shall  be  taken 
and  entered  within  30  days  after  such  order 
or  decree,  and  that  the  record  shall  be  trans- 
mitted to  this  court  within  30  days  after  the 
'praying  of  the  appeal.  The  record  furnishes 
us  with  no  explanation  of  the  long  delay  In 
sending  up  this  appeal.  It  is  true,  an  agree- 
ment of  counsel  has  been  filed  that  ndther 
party  shall  take  any  advantage  of  the  de- 
lay. But  our  rules  are  made  by  the  auth(w> 
Ity  of  the  court,  and  are  not  liable  to  be 
changed  or  relaxed  at  the  pleasure  of  coun- 
sd.  This  one,  among  others,  was  Intended 
to  diminish  the  delay  In  the  administration 
of  Justice,  which,  even  when  necessary.  Is  a 
serious  evil,  and  which,  when  unnecessaty. 
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Is  a  scandal  and  a  reproach  to  the  law.  But 
It  would  be  In  vain  to  pass  rules  for  this 
pnrirase,  if  we  shoold  permit  them  to  b« 
frustrated  at  the  will  of  counsel.  We  are 
not  now  considering  the  Talidity  of  an  ex- 
cuse for  the  breach  of  this  rule,  for  none 
has  been  alleged  to  exist  So  far  as  the 
reowd  discloses  the  f^cts,  there  seems  to 
have  been  a  willful  disregard  of  it  Al- 
though there  has  been  no  moticMi  by  the  ap- 
pellees, we  think  it  our  duty  to  take  the  mat- 
ter in  our  own  hands  in  this  case,  and  en- 
force our  rule  sua  sponte,  as  we  have  fre- 
qnoitly  done  heretofore  in  cases  of  a  much 
less  marked  character.  We  shall  therefore 
dismiss  the  appeal.  Appeal  dismissed,  with 
coBta 


CONSOLIDATED  GAS  CO.  OP  BALTI- 

MORE  CITY  V.  GRAFF,  Justice 

of  the  Peace. 

(Court  of  Appeals  of  Maryland.     Jan.  Term, 

1884.) 

AfFSAL  raoM  Justice— ApPBOYAL  of  Bond^ 
Uandamus. 
Under  Code,  art  S,  {  89,  requiring,  for 
stay  of  ezecntion  on  appeal  from  a  justice  of 
the  peace,  that  an  appeal  bond  be  filed  with  the 
Justice  "with  approved  and  Buffident  security," 
mandamus  will  not  lie  to  compel  a  justice  to 
approTe  a  bond  which  he  has  refnaed  because 
the  sureties  are  unknown  to  him. 

Appeal  from  Baltimore  dty  court 
Petition  by  the  Consolidated  Gas  Company 
of  Baltimore  City  for  mandamus  to  B.  Beat- 
ty  Graff,  a  Justice  of  the  peace.     Petition 
dismissed.   Petitioner  appeals.    Affirmed. 

Argued  before  BRYAN,  McSHERRY,  ROB- 
ERTS, and  PAGE,  JJ. 

Alex.  Preston,  for  <q;>peUant  B.  B.  Graff, 
in  pro.  per. 

PAGE,  3.  The  order  In  this  case  must  be 
affirmed.  The  petition  of  the  appellant  sets 
out  a  judgment  against  itself,  in  favor  of  a 
certain  Carrie  V.  Dubrime,  on  which  an  at- 
tachment was  Issued,  and  laid  in  the  hands 
of  tiie  Evening  News  Company,  gamlabee; 
that  thereupon  an  execution  was  ordered, 
and  was  issued  by  the  appellee,  as  a  Justice 
of  the  peace,  against  the  appellant,  which. 
In  order  to  protect  itself,  directed  the  appel- 
lee to  entex  an  appeal,  and  offered  a  bond 
(annexed  to  the  petition)  to  stay  proceed- 
ings, "with  two  good  and  responsible  per- 
sons upon  it;  that  Graff  refused  to  accept 
the  bond"  on  the  ground  "that  the  said  bond 
was  not  signed  by  the  appellant,"— and  prays 
for  a  writ  of  mandamus  to  transmit  the  pa- 
pers and  stay  all  proceedings  In  said  cause 
until  the  court  decides  as  to  the  sufficiency," 
etc.  In  his  answer,  the  appdlee,  amaog  oth- 
er things,  alleges  that  he  "refused  to  accept 
or  approve  the  bond  because  it  was  not  such 
an  appeal  bond  as  is  required  by  law,  and  be- 
cause the  sureties  therein  are  unknown  to 
respondent"    The  case  was  submitted  with- 


out evidence,  and,  upon  the  petition  being 
dismissed,  the  i>etltioner  appealed. 

1  Code,  {  89,  art  5,  provides  that  no  execu- 
tion shall  be  stayed  "unless  an  appeal  bond  In 
double  the  sum  recovered,  with  approved  and 
sufficient  security,  be  filed  with  the  Justice," 
etc.  The  approval  of  a  bond  is  an  act  re- 
quiring the  exercise  of  judgment  and  discre- 
tion. The  appellee  states  that  he  failed  to 
approve  the  bond  because  the  sureties  w&e 
nnknown  to  him.  Where  the  acts  to  be  done 
require  the  exercise  of  Judgment  and  discre- 
tion in  the  officer  against  whom  the  manda- 
mus  Is  prayed,  it  will  be  refused.  Green  v. 
Purnell,  12  Md.  336;  Miles  v.  Bradford.  22 
Md.  185.    Order  affirmed. 


(78  Ud.  iU) 
BOYD  V.  SACHS  et  al. 
(Court  of  ^peals  of  Maryland.    Jan.  18, 1894.) 
Wills— REMAiNDBRS—RBMARRiAaB  o»  Widow. 

1.  Testator  save  his  property  to  his  wife 
for  life,  provided  that  she  continned  a  widow, 
and  devised  the  realty,  after  her  death,  to  his 
son,  D.,  and  his  heirs,  provided  that,  from  the 
time  of  taking  possession,  he  or  they  should  pay 
annually,  for  10  years,  $100  to  each  of  testa- 
tor's two  daughters.  Should  D.  die  before  his 
mother,  the  realty  was  devised  to  said  daugh- 
ters, and  should  testator^  s  wife  remarry,  from 
that  time  all  her  right  to  the  benefits  of  the  will 
was  to  cease,  and  the  provisions  respecting  the 
children  were  to  take  effect  Held,  that  on  the 
widow's  remarriage  the  estate  vested  in  D.,  and 
was  not  divested  by  his  subsequent  death  be- 
fore his  mother. 

2.  D.  conveyed  to  his  mother,  and  one 
daughter  conveyed  to  her  all  her  interest.  The 
other  daughter  conveyed  to  her  all  her  interest 
for  life.  The  mother  lived  24  years  after  the 
two  former  conveyances,  and  30  years  after  the 
latter  one.  Bdd,  that  the  charges  in  favor  of 
the  daughters  were  eztingnished. 

Appeal  from  superior  court  of  Baltimore 
city. 

Ejectment  by  Francis  J.  Boyd  against 
liouls  and  Henrietta  Sachs  and  Philip  Free- 
denberg.  Judgment  for  defendants.  Plain- 
tiff appeals.    Affirmed. 

Argued  before  ROBINSON,  0.  J.,  and 
BRYAN,  McSHERRY,  FOWLER,  BRISCOE, 
and  ROBERTS,  JJ. 

A.  Constable  and  John  J.  Donaldson,  for 
appellant  Isldor  Rayner  and  J.  J.  H.  Mlt- 
nlck,  for  appellees. 

BRYAN,  J.  The  decisive  question  in  this 
case  depends  upon  the  construction  of  a  will. 
Daniel  McDonald,  having  executed  his  last 
will  and  testament  in  such  manner  as  to 
pass  real  estate,  died  in  the  year  1845.  In 
the  determination  of  this  case  it  is  neces- 
sary to  take  into  view  every  portion  of  the 
win,  and  we  shall  therefore  quote  the  be- 
quests and  devises  at  large:  "I  give,  de- 
vise, and  bequeath  all  of  my  estate,  of  what- 
ever kind  or  nature,  to  my  beloved  wife,  for 
and  during  the  term  of  her  natural  life,  pro- 
vided that  during  the  same  time  she  continue 
a  widow  and  unmarried;  and  after  bw  death 
I  will  and  bequeath  all  my  personal  estate  re- 
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malnlng  at  the  time  of  her  death,  to  be  equal- 
ly divided  among  my  children  or  their  rep- 
resentatives (per  stirpes)  living  at  the  time. 
And,  as  to  my  real  estate,  I  give  and  devise 
the  same^  after  her  death,  to  my  son,  Daniel, 
and  his  heirs,  provided,  however,  that  from 
the  time  of  his  or  their  receiving  tiie  same; 
and  coming  to  possession,  he  or  they  shall 
pay  annually,  for  the  space  of  ten  years 
thereafter,  the  sum  of  one  hundred  dollars 
each  annually  to  my  daughters  Mary  Jane 
and  Caroline,  If  living,  and,  If  dead,  to  the 
heir  or  heirs  or  legal  representatives  of  the 
said'  Mary  Jane  and  Caroline,  or  the  sur- 
vivors of  them.  And  I  do  further  -will  that 
In  case  of  the  death  of  my  son,  Daniel,  be- 
fore his  mother,  that  the  said  real  estate  so 
devised  to  him  shall  go  to  his  sisters  afore- 
said and  their  heirs  as  tenants  In  common, 
and  that.  In  the  event  of  the  marriage  of 
both  or  either  of  them,  theh*  shares  shall  be 
so  secured  as  to  be  free  from  any  debts, 
contracts,  or  obligations  of  their  respective 
husbands.  And,  further,  I  do  vrlll  that  in 
the  event  of  any  future  marriage  by  my 
wife  aforesaid,  that  from  that  time  all  claim 
and  right  of  my  wife  to  the  benefits  of  this 
will  shall  cease,  and  the  provisions  herein 
respecting  my  children  shall  take  eCCect  Im- 
mediately thereon."  The  widow,  Jane  Mc- 
Donald, In  the  year  1848,  married  Michael 
McDonald,  who  died  within  a  few  weeks 
after  the  marriage.  During. the  same  year 
she  married  Seaver  Hatch,  who  died  In  the 
year  1855.  The  son  of  the  testator  and  the 
two  daughters  executed  deeds  to  their 
mother  after  the  death  of  Hatch,  her  third 
husband.  The  deed  of  the  daughter  Ma^ 
Jane,  executed  In  1860,  conveyed  to  her 
mother  for  life  all  her  estate  and  interest 
under  the  will  of  the  testator.  Daniel,  tlie . 
son,  and  Caroline,  the  other  daughter,  hav- 
ing previously  made  conveyances  to  their 
mother,  executed  a  deed,  In  1S66,  which  con- 
veyed to  her  In  fee  all  their  right,  title,  and 
estate  in  the  real  estate  devised  by  the  will 
of  the  testator.  Mary  Jane,  In  18G2,  mar- 
ried Francis  J.  Boyd,  and  died  in  li364,  hav- 
ing previously  devised  all  her  property  to  her 
husband.  Mrs.  Hatch  mortgaged  the  real 
estate  above  mentioned,  in  1881,  to  Bruce 
Jenkins,  an^  It  was  afterwards  sold  under 
the  mortgage  to  Louis  Sachs,  one  of  the  de- 
fendants. Daniel  McDonald,  the  son,  died 
in  1882.  Mrs.  Hatch  died  in  1890.  Boyd 
brought  an  action  of  ejectment  against  Sachs 
and  wife  and  Freedenberg  to  recover  the  real 
estate  devised  by  McDonald's  will.  Judg- 
ment having  been  rendered  against  the  plain- 
tiff, he  has  appealed  to  this  court 

Although  the  plaintiff's  declaration  pro- 
ceeds for  the  whole  of  this  property,  in  real- 
ity, as  shown  bj^  his  prayers  for  the  instnio- 
tion  of  the  jury,  he  claims  only  an  undi- 
vided half  of  it.  It  is  clear  upon  the  face 
of  the  win  that  the  testator  intended  that 
et^ry  Interest  which  he  had  given  to  his 
widow  should  cease  and  be  divested  in  case 


she  should  marry  again.  In  the  first  place 
it  was  given  expressly  on  the  condition  that 
she  should  continue  a  widow  and  unmarried: 
and,  secondly,  he  declared  by  a  special  clause 
of  his  will  that,  In  the  event  of  her  marriage, 
all  her  claim  and  right  to  the  benefits  of  the 
will  should  cease,  and  the  provisions  respect- 
ing the  children  should  take  effect  Imme- 
diately. Subject  to  these  conditions,  all 
of  his  property  was  given  to  the  wife  for 
life,  and,  after  her  death,  to  the  children. 
By  the  third  of  the  clauses  of  the  will  which 
we  have  quoted,  the  real  estate  was  given 
to  his  spn,  Daniel,  and  his  heirs.  Incumbered 
with  certain  charges  in  favor  of  his  daugh- 
ters. When  the  widow  married  again,  hw 
life  estate  was  defeated,  and  brought  to  an 
end,  as  effectually  as  if  she  bad  died;,  her 
rights  were  entirely  extinguished,  and  the 
allotment  of  the  property  to  the  children 
was  to  be  made  without  reference  to  her. 
This  Is  explicitly  stated  in  the  last  clause 
of  the  wlU;  and,  without  this  clause.  It 
would  have  been  the  necessary  result  of  Its 
proper  construction,  deduced  from  the  mani- 
fest purpose  of  the  testator.-  In  Clark  v. 
Tennlson,  33  Md.  85,  there*  was  a  devise  to 
the  testator's  wife  as  long  as  she  remained 
his  widow,  and,  at  her  death,  to  his  children. 
It  was  held  that  It  was  the  intention  of  the 
testator  to  give  the  property  to  the  children 
on  the  termination  of  the  wife's  estate, 
whether  that  occurred  by  death  or  marriage, 
and  that  therefore,  upon  her  marriage,  the 
children's  Interest  vested  In  possession.  If . 
the  children's  right  of  possession  had  been 
postponed  to  the  death  of  the  mother.  In- 
asmuch as  her  life  estate  had  been  forfeited 
by  marriage,  there  would  have  been  a 
hiatus  until  the  period  of  her  death,  and  to 
this  extent 'there  would  have  been  an  intes- 
tacy, which  would  have  been  in  opposition 
to  the  testator's  purpose.  And  so,  in  the 
present  case,  the  widow's  marriage  was  to 
have  the  same  effect  upon  all  the  int^resta  de- 
vised and  bequeathed  by  the  will  as  would 
have  been  wrought  by  her  death.  By  the 
third  clause  of  the  will  the  real  estate  was 
given  to  Daniel,  the  son,  after  the  viidow's 
death,  and  by  the  fonrtb''clause  it  was  stated 
that,  m  case  of  his  death  before  the  widow. 
It  shoidd  go  to  his  Bisters  and  their  heirs, 
as  tenants  in  common.  The  plain  meaning  of 
these  clauses  is  that  Daniel  was  to  take  the 
real  estate  on  the  termination  of  the  widow's 
life  estate,  (by  death  or  marriage,)  and  that, 
if  he  should  die  before  such  termination, 
it  should  go  to  his  sisters.  It  is  impossible 
to  read  this  will  without  seeing  that  the  tes- 
tator's intention  was  to  divide  his  property 
among  his  children  as  soon  as  the  provlaion 
was  satisfied  which  he  had  made  tor  his 
widow.  It  would  defeat  the  whole  scheme 
of  the  will  to  hold  that  the  son  was  to  take 
the  reU  estate  as  soon  as  the  widow  should 
marry,  and  to  lose  his  title  to  it  if  he  died 
in  her  lifetime.  Especially  unreasonable 
would  this  Construction  be  in  the  light  ol 
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tba  charges  In  favor  of  the  sisters,  which 
are  Imposed  upon  the  real  estate  by  the  third 
clanse  of  the  will.  As  soon  as  the  devise 
to  him  should  vest  In  possession,  he  was  re- 
quired to  pay  each  of  them  $100  a  year,  and 
this  payment  was  to  continue  for  the  space 
of  10  years.  Now,  if,  after  paying  these 
charges  for  10  years,  his  title  Is  liable  to  be 
defeated  by  his  death  In  the  lifetime  of  the 
widow,  the  devise  might  be  an  injury  to 
him,  instead  of  a  benefit.  A  construction 
making  such  a  result  possible  certainly  would 
not  be  adopted,  unless  imperatively  required 
by  the  words  of  the  will.  It  Is  In  opposi- 
tion to  a  well-established  rule  declared  by 
this  court  in  Glenn  v.  Spry,  5  Md.  118, 
and  in  Snyder  v.  Nesbitt,  7T  Md.  — ,  26 
Atl.  lOOC:  "Every  devise  is  intended  for  the 
benefit  of  the  devisee,  and  when  a  devise 
Is  thus  incumbered,  unless  the  devisee  were 
to  take  the  fee,  he  might,  by  dying  before 
he  had  reimbursed  himself  the  amount 
charged  out  of  the  land,  be  a  loser  by  the 
devise,  and  what  was  Intended  as  a  benefit 
become  an  Injury;  and  the  rule  applies  to 
every  case  where  a  loss  is  possible.  *  •  * 
It  makes  no  difference  if  the  sum  be  less 
than  the  value  of  the  land  devised.  No  re- 
gard Is  paid  to  the  disparity,  however  great." 
This  rale  of  construction  was  applied  to 
wills  containing  devises  very  different  from 
the  one  now  under  consideration.  But  the 
nile  is  a  salutary  one,  and  it  furnishes  val- 
oable  aid  in  ascertaining  the  meaning  of 
a  will  like  the  one  before  us.  To  say  that 
Daniel,  the  son,  was  to  take  a  fee,  and,  after 
paying  these  annuities  to  his  sisters,  was 
to  lose  his  title  in  case  he  died  in  the  life- 
time of  the  widow,  is  to  attribute  a  purpose 
to  the  testator  wiilch  is  not  disclosed  on  the 
face  of  the  will.  The  death  of  the  widow 
after  her  marriage  was  an  event  which  the 
testator  did  not  take  into  consideration  at 
all.  He  made  none  of  his  legacies  or  de- 
vises dependent  upon  it,  because  the  remar- 
riage cut  her  off  from  all  interest  in  his  es- 
tate, and  all  connection  with  it.  Daniel, 
having  a  fee  simple  indefeasible,  conveyed 
it  to  his  mother,  the-  daughter  Caroline  con- 
veyed to  her  in  fee  all  her  Interest  In  the 
real  estate,  and  the  daughter  Mary  Jane 
conveyed  all  her  Interest  in  It  to  her  for 
life;  this  meant  all  the'  annual  payments 
which  should  become  due  in  her  mother's 
lifetime.  The  mother  lived  for  24  years 
after  the  acquisition  of  the  titles  of  Daniel 
and  Caroline,  and  30  years  after  the  con- 
veyance from  Mary  Jane.  It  Is  impossible 
to  suppose  that  the  charges  on  the  land 
ore  now  in  existence.  If  they  were  unpaid 
at  the  time  the  widow  acquired  the  fee,  they 
were  extinguished  by  the  union  of  the  title 
and  the  charges  in  one  owner.  Mitchell  v. 
Mitchell,  2  GiU,  236.  The  widow,  there- 
fore, was  competent  to  mortgage  the  prop- 
erty, and  the  sale  under  the  mortgage  con- 
'<v«yed  her  fee«imple  title.  Consequently, 
Boyd,  the  plalntUf  below>  took  no  title  to 


this  real  estate  under  the  will  of  bis  wife. 
This  being  the  result  to  which  we  have  iar- 
rived,  it  is  Irrelevant  to  consider  in  detai} 
the  prayers  granted  and  refused  by  the  trial 
court    Judgment  affirmed. 


(78  Md.  450 
FIDELITY  &  DEPOSIT  CO.  OP  MART- 
LAND  V.  HAINES  et  al. 
(Court  of  Appeals  of  Maryland. .  Jan.  12,  1894.) 

ASStOKMENT  FOR  BENEFIT    OP  CRBDrTOSS  —  FSB- 

soNAi.  Phopebty  —  When  Titlb  Passes— 8bt- 
Off  and  Counterclaim. 

1.  Under  Code,  art.  21,  §g  44,  45,  requiring 
conveyance  of  personal  property  to  be  recorded 
in  the  county  or  dty  in  which  the  grantor  re- 
sides, where  the  trustee  for  the  ben^t  of  cred- 
itors files  his  bond  under  article  16,  §  205,  at 
the  domicile  of  the  grantor,  where  the  trust 
deed  is  recorded,  title  of  all  the  personal  prop^ 
erty  of  the  grantor  passes  to  him,  though  it  may 
be  situated  in  another  county  or  city. 

2.  In  an  action  by  the  assignee  in  insol- 
vency on  a  bond  given  in  replevin  against  the 
assi^ee  for  property  sold  to  insolvent  by  plain- 
tiff m  replevm,  the  note  given  by  insolvent  for 
the  goods  replevied  cannot  be  pleaded  as  a  set^ 
off. 

Appeal  from  superior  court  of  Baltimore 
dty. 

Action  by  Hanson  H.  Haines  and  Francis 
Stokes,  assignees,  against  the  Fld^ty  &  De- 
posit Company  of  Maryland,  on  a  replevin 
bond.  There  was  Judgment  for  plaintiffs  on 
demurrer,  and  exceptions  to  the  declaration, 
and  defendant  appeals.     Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and 
FOWLER,  McSHERRY,  BRYAN,  BOYD, 
and  BRISCOE,  JJ. 

F.  C.  Sllngluff,  for  appellant  B.  H.  Oans 
and  B.  H.  Haman,  for  appellees. 

BRISCOE,  J.  The  appellees  sued  the  ap- 
pellant, a  corporation,  In  this  state,  in  an  ac- 
tion of  debt,  as  surety  on  a  replevin  bond. 
The  following  facts  arise  on  the  pleadings: 
On  the  1st  of  December,  1889,  the  Bolton 
Mines  Company,  of  Baltimore  city,  sold  a" 
certain  lot  of  fertilizers  or  phosphates  to  the 
Waring  Manufacturing  Company,  of  CecU 
county,  Md.  The  goods  were  delivered,  and 
a  note,  dated  the  15th  of  March,  1890,  was 
executed  and  delivered  for  the  contract  price. 
Afterwards,  on  the  23d  of  May,  1890,  the 
latter  company,  being  financially  embarrass- 
ed, made  a  deed  of  trust  to  the  appellees  for 
the  benefit  of  creditors.  This  deed  of  trust 
was  recorded  in  Cecil  county,  the  place  of 
domicile  of  the  corporation,  and  the  bond  of 
assignees  filed  on  May  30,  1890,  In  the  same 
county.  On  the  9th  of  June  following,  the 
Bolton  Mines  Company  replevied  the  Iden- 
tical goods  of  the  appellees,  and  took  posses- 
sion of  them.  The  replevin  suit  was  not 
prosecuted  *ith  effect,  or  the  property  re- 
turned, but  was  dismissed  by  order  of  the 
pl^ntlff  in  the  replevin  suit;  and  this'  action 
was  brought  against  the  appellant,  as  surety 
on  the  replevin  boi^d. 
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Th6  questions  to  be  passed  upon  by  ns 
arise  npon  demnrrcra  and  exceptions  to  the 
▼arlous  prayers.  It  Is  contended  upon  the 
part  of  the  appellant  that,  when  thef  fertlll- 
eers  were  replevied,  on  the  9th  of  June,  1890, 
the  appellees  had  no  title  to  them,  because, 
while  the  deed  of  trust  was  recorded  In  Bal- 
timore city  on  the  5th  of  June,  1890,  the  as- 
signee's bond  was  not  filed  there  until  the 
11th  of  June,  two  days  after  the  goods  had 
been  replevied.  This  contention  can  be  dis- 
posed of  by  a  single  reference.  In  the  case 
of  Stlefid  T.  Barton,  73  Md.  411,  21  Atl.  63. 
we  passed  upon  the  Identical  question,  and  In 
construing  the  205th  section  of  article  16 
of  the  Code,  which  provides  "that  every  trus- 
tee to  whom  any  estate,  real,  personal  or 
mixed,  shall  be  conveyed  for  the  benefit  of 
creditors,  *  •  »••  there  said  that  a  deed 
conveying  real  property  for  the  benefit  of 
creditors  must  be  recorded  in  the  county  or 
counties,  or  in  the  city  of  Baltimore,  in  which 
the  land  lies;*  and,  tf  it  conveys  perscHial 
property.  It  must  be  recorded  in  the  county 
or  olty  In  which  the  grantor  resides.*  We 
said  also  that,  as  the  property  in  dispute  In 
Barton's  Case  was  personal  property,  the 
deed  ought  to  have  been  recorded  In  the 
county  where  the  grantor  resided,  and  the 
bond  of  the  trustee  ought  to  have  been  filed 
with  the  derk  of  that  county  for  his  ap- 
proval; aud  until  the  deed  was  so  recorded, 
and  the  bond  of  the  trustee  so  filed,  no  title 
to  the  property  could  vest  In  the  trustee. 
There  can  be  no  question,  then,  that  as  the 
deed  of  trust  In  the  case  now  under  consid- 
eration was  recorded,  and  the  bond  of  the 
trustees  was  approve  and  filed.  In  Cecil 
county,  the  place  of  the  domicile  of  the  gran- 
tor prlOT  to  the  issuing  of  the  writ  of  re- 
plevin, and  In  the  absence  of  fraud  In  the 
sale,  which  charge  is  abandoned  by  the  ap- 
pelant, the  legal  title  to  the  personal  proper- 
ty of  the  Waring  Manufacturing  Company 
passed  to  the  trustees,  under  the  deed  of  as- 
signment, and  the  taking  of  this  property 
was  a  wrongful  and  unlawful  interference 
with  the  possession  of  the  assignees.  The 
subsequent  recording  of  the  deed  and  filing 
of  the  bond  in  Baltimore  city  was  manifestly 
for  the  purpose  of  passing  title  to  the  real 
estate,  and  could  In  no  wise  afFect  the  title  to 
the  personal  estate.  The  demurrer,  there- 
fore, to  the  defendant's  third  plea,  which 
raised  this  question,  was  properly  sustained. 
Wilson  V.  Carson,  12  Md.  77;  Stiefd  v.  Bar- 
ton, 73  Md.  411,  21  AtL  63. 

We  come  now  to  the  second  question  in 
the  case,— that  Is,  the  appellant  claims  to 
recoup  or  set  off  against  the  plaintiffs'  demand 
the  amount  of  the  note  made  by  their  assign- 
or, which  demand  arose  out  of  matters  al- 
together subsequent  thereto.  It  Is  well  set- 
tled that  recoupment  is  a  species  of  common- 
law  setoff  for  damages  due  the  defendant 

>  Code,  art  21,  I  13. 
•Code,  art  21,  f {  44.  45b 


growing  out  of  the  same  transaction,  and  is 
allowed  In  this  state.  In  actions  both  ex  con- 
tractu and  ex  delicto,  in  order  to  avoid  cir- 
cuity and  multiplicity  of  actions.  Insurance 
Co.  v.  Dalrymple,  25  Md.  309;  Dewier  v. 
Cushwa,  27  Md.  367;  Warfleld  v.  Booth,  33 
Md.  63.  And  while  It  Is  true  that  an  as- 
signee for  the  benefit  of  creditors  stands  In 
the  place  of  the  assignor,  and  Is  merely  such 
for  the  payment  of  pre-existing  creditors,  and 
takes  the  property  under  the  assignment  sub- 
ject to  all  existing  equities,  yet  It  Is  dear 
that  a  liability  suljsequent  to  the  asdgnment 
cannot  be  set  off  against  the  assignee.  Bur- 
rlll,  Asslgnm.  §  403.  The  reason  of  this  is 
that  the  assignee.  In  virtue  of  the  assign- 
ment, becomes  a  trustee  for  the  creditors. 
The  status  of  the  assignors,  debtors,  and 
creditors  is  fixed  by  the  assignment  In  trust 
for  the  creditors.  The  case  of  Seldner  v. 
Smith,  40  Md.  602,  relied  on  by  the  appellant, 
is  entirely  distinguishable  from  this  case. 
The  principle  recognised  and  applied  in  that 
case  was  that,  a  replevin  bond  being  one 
of  Indemnity  only,  a  surety  on  said  bond  is 
entitled  to  be  subrogated  to  the  right  of  liis 
principal,  and  to  avail  himself  of  the  same 
-defenses  which  were  open  to  him.  In  Seld- 
ner's  Case  the  plaintiff  was  the  party  to 
whoih  the  goods  had  been  sold,  aud  the  title 
had  not  passed  to  a  third  party,  as,  in  this 
case,  to  an  assignee  for  the  benefit  of  cred- 
itors. The  daims  were  mutual,  and  arose 
out  of  the  same  transaction;  whereas,  in  the 
case  at  bar,  the  liability  on  the  bond  arises 
out  of  transactions  subsequent  to  the  assign- 
ment, and  for  a  dalm  also  subsequent  there- 
to. In  Thompson  v.  Whitmarsh,  100  N.  Y. 
35,  2  N.  E.  273,  It  was  held  that  upon  new 
contracts  made  by  an  executor  or  adminis- 
trator, and  never  existing  in  favor  of  the  de- 
cedent, but  growing  out  of  the  dealing  of 
the  former  alone,  a  debt  against  the  decedent 
cannot  be  made  the  subject  of  a  counter- 
claim. And  the  same  rule  has  been  estab- 
lished by  this  court  In  the  cases  of  Scott  ▼. 
Scott,  17  Md.  78,  and  Schwallenberg  v.  Jen- 
nings, 43  Md.  554.  To  sustain  the  conten- 
tion of  the  appdlant  would  destroy  the  prin- 
dple  of  equality  among  creditors  in  the  set- 
tlement of  Insolvent  estates,  and  establish  an 
Inequitable  preference  in  the  administration 
^f  estates,  enUrdy  at  war  with  the  estab- 
lished doctrine  of  this  court 

For  the  reasons  we  have  stated,  the  de- 
murrers to  the  pleas  were  properly  sustained. 
The  plaintiff's  first  prayer  falriy  submitted 
to  the  Jury  the  finding  of  every  fact  essen- 
tial to  theto  right  to  recover,  and  was  prop- 
erly granted.  The  second  prayer  relates  to 
the  measure  of  damages,  and  was  correct 
The  third  prayer  was  conceded.  The  de- 
fendant's first  prayer,  relating  to  the  recoup- 
ment and  set-off,  was  properly  rejected,  for 
the  reasons  we  have  heretofore  given.  The 
third  prayer,  In  reference  to  the  measure  of 
damages,  was  fully  covered  by  the  plaintiffs* 
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third  prayer,  which  was  correct  The  mUngs 
of  the  court  below  will  therefore  be  affirmed. 
Judgment  affirmed. 


(78  Hd.  330)  , 

CONDON  T.  SFRIOG  «t  al. 

(Gonrt  of  Appeals  of  Maryland.    Jan.  12,  1894.) 

PLKADING — AlIENT>HENT   OF  DXCI.ARATIOH — Nm- 

RAitcE — What  (Johbtitdteb. 

1.  Where  the  amendment  of  a  declaratioii 
does  not  change  the  form  of  the  action,  the 
writ  need  not  also  be  amended. 

2.  H.  conveyed  two  lots  to  defendant  with- 
out  his  knowledge,  and  defendant,  on  learning 
thereof,  refused  to  bold  title  thereto.  H.  then 
presented  him  a  deed  to  execute,  which,  defend- 
ant testified,  H.  told  him  conveyed  both  lots. 
Tbe  deed  covered  only  one  lot,  and  H.  testified 
that  be  told  defendant  so.  Defendant  had  large 
experience  in  the  purchase  and  sale  of  land. 
H»d,  that  defendant  was  chargeable  with  the 
liability  which  attached  to  the  ownership  of 
the  lot,  title  to  which  remained  in  him. 

3.  An  area  in  front  of  a  dwelling  bonse  on 
a  public  street,  without  fence  or  gate  to  prevent 
one  falling  therein,  is  a  nuisance. 

Appeal  from  superior  court  of  Baltimore 
dty. 

Action  by  Jane  Spring  and  Horace  Spring 
against  Levi  Z.  Condon.  There  was  Judg- 
ment for  plalntlfts,  and  defendant  appeals. 
Affirmed.' 

The  following  are  prayers  for  Instructtons 
granted  by  the  court:  Plaintiffs*  fifth  prayer, 
(granted  In  connection  with  and  subject 
to  defendant's  second  prayer:)  "The  court 
Instruct  the  Jury  tbat  If  they  find  from  the 
evidence  that  the  plain  tiff  Jane  ^rigg  was 
lawfully  passing  along  the  footway  or  pave- 
ment on  Wbatcoat  street,  in  the  dty  of 
BaltlmOTe,  and  using  reasonable  care  and 
caution,  and  fell  Into  an  area  or  excavation 
in  said  footway  or  pavement  In  front  of  a 
certain  house  on  said  street,  and  tbat  the- 
def«idant  was  the  owner  of  said  house,  and 
that  said  area  or  excavation  was  put  there 
tot  the  purpose  of  giving  light  to  the  base- 
ment of  said  house,  and  an  entrance  from 
the  street  Into  said  basement,  and  was  open 
and  unprotected,  and  the  said  plaintiff  suf- 
fered injury  therefrom,  then  their  verdict 
should  be  for  the  plaintiff;  and,  in  assessing 
the  damage,  tbey  are  to  consider  the  condi- 
tion of  the  plaintiff  before  the  Injury,  as 
compared  with  her  present  condition  in  con- 
sequence of  said  Injury,  and  whether  the 
said  injury  is  in  its  nature  permanent,  and 
how  far  it  is  calculated  to  disable  the  plain- 
tiff from  engaging  in  those  employments 
and  pursuits  for  which.  In  the  absence  of 
said  injury,  she  would  have  been  qualified, 
and  also  the  physical  and  mental  suffering 
to  which  she  was  subjected  by  reason  of 
the  said  injury,  and  to  allow  such  dam- 
ages as.  In  their  opinion,  will  be  a  fair  and 
Just  compensation  for  the  injury  which  the 
plaintur  has  thus  sustained."  Defendant's 
prayor  No. -2,  (granted:)  "P)  If  the  Jury 
find  tbat  the  witness  Haines  put  the  property 
mentioned  In  the  deed  from  Holland  to  the 


defendant  In  the  name  of  htm,  the  defend- 
ant, without  bis  consent,  and  that  he  never 
assented  to  or  accepted  said  deed,  nw  ac- 
cepted said  conveyance  to  him,  and  that  he 
executed  the  two  other  deeds  described  In  the 
evidence  only  for  the  purpose  of  disclaiming 
said  property  In  said  deeds  described,  and 
getting  the  same  out  of  his  name,  then  their 
verdict  ought  to  be  for  defendant." 

Argued  before  ROBINSON,  C.  J.,  and 
BRTAN,  McSHERRY,  FOWLER,  BRIS- 
COE, and  ROBERTS,  JJ. 

J.  I.  Alexander  and  Jos.  C.  France,  for  ap- 
pellant.   H.  P.  Jordan  and  R.   E.  Jordan, 

for  appellees. 

ROBERTS,  J.  This  is  an  action  on  the 
case  for  the  recovery  of  damages  for  a 
nuisance.  The  suit  was  originally  brought 
In  the  name  of  Jane  Sprlgg,  by  Horace 
Sprlgg,  bee  next  friend.  Subsequently  the 
plaintiff  moved  to  amend  tbe  declaration  Iiy 
striking  out  the  name  of  "Horace  Sprlgg,  as 
next  friend,"  and  to  make  Horace  Sprlgg, 
the  husband  of  Jane,  a  Joint  plaintiff  with 
her.  Leave  was  granted,  tbe  amendment 
made,  and  the  defendant  excepted.  It  is 
contended  by  the  defendant  that  the  amend- 
ment was  improperly  allowed,  because  the 
writ  was  not  also  amended,  and  that,  un- 
der the  present  state  of  the  pleadings,  the 
action  caimot  be  maintained.  In  this  view 
we  do  not  concur,  and  think  the  question 
lias  been  conclusively  determined  by  this 
court  In  Treusch  t.  Kamke,  63  Md.  282. 
The  writ  has  accomplished  Its  purpose  when 
the  parties  are  before  this  court  The  plain- 
tiffs are  voluntarily  In  cotu't,  and  the  de- 
fendant, In  obedience  to  the  mandate  of  the 
court.  Is  required  to  appear.  If,  for  the  pur- 
pose of  the  plaintiffs'  case,  It  had  been  req- 
uisite to  change  tbe  form  of  action,  then 
an  amendment  of  the  writ  might  have  been 
necessary.  We  find  no  error  in  the  court's 
action  in  making  tbe  amendment.  There 
was  no  oral  argument  in  this  court  on  the 
demurrer  to  the  equitable  plea,  nor  do  we 
find  any  reference  to  It  In  the  appellant's 
brief.  We  therefore  Infer  that  the  question 
is  not  before  us  for  our  consideration.  The 
facts  of  this  case  are  tbat  the  plaintiff  Jane 
Sprlgg  sustained  serious  Injury  while  pass- 
ing along  the  west  side  of  Wbatcoat  street, 
a  public  thoroughfare  of  the  city  of  Balti- 
more, by  falling  Into  an  area  or  opening  In 
front  of  a  dwelling  house  on  said,  street. 
This  area  Is  used  as  an  entrance  to  the 
basement  of  the  dwelling,  which  has  a  front 
of  12  or  14  feet  This  area  Is  about  12  or  14 
Inches  In  depth,  and  extends  the  full  length 
of  the  front  of  tbe  house,  and  has  a  uniform 
width  of  2  feet  and  7  Inches  to  the  coping. 
Tbe  pavement  Is  8  feet  and  2  inches  in  width 
from  the  house  front  to  tbe  gutter.  The  night 
on  which  tbe  accident  happened  was  so  dark 
that  tbe  plaintiff  could  not  see  the  pavement 
at  her  feet.  She  was  not  aware  of  the  ex- 
istence of  the  opening,  nor  did  she  know 
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tUat  there  was  any  basement  to  the  bonae.  i 
The  area  was  without  fence  or  gate  to  pre- 
vent any  one  falling  therein. 

The  chief  controversy  In  this  case  arises 
out  of  the  conflict  of  testimony  as  to  tiie 
ownership  of  the  property.  At  the  time  of 
the  accident  the  land  records  of  Baltimore 
ctty  disclosed  the  fact  that  the  proper  title 
to  the  premises  was  In  the  defendant.  It 
appears  from  the  testimony  In  the  record 
that  the  premises  had  been  conveyed  to  the 
defendant,  before  the  happening  of  the  acci- 
dent, without  his  knowledge,  and  the  deeds 
for  tbe  same  placed  upon  the  land  records 
without  his  consent  by  an  office  companion 
of  the  defendant,  a  Mr.  Haines.  Subse- 
quently, Haines,  having  sold  one  of  the  lots, 
applied  to  the  defendant  to  execute  a  deed 
for  the  same  to  the  purchase-,  which  he  did, 
and  In  which  he  acknowledged  the  receipt 
of  the  sum  of  $600,  tbe  whole  purchase  mon- 
ey, and  therein  warranted  specially  the  prop- 
erty granted,  with  such  further  assurances 
as  might  be  requisite.  Tbe  defendant  claims 
that  the  first  intimation  be  had  of  the  two 
lots  being  conveyed  to  bim  was  when  Haines 
requested  him  to  execute  a  deed,  and  that 
he.  immediately  requested  him  to  convey 
tbe  lots  to  somebody  else,  as  he  objected  to 
them  being  in  his  name.  When  he  executed 
the  first  deed  he  says  he  supposed  that  both 
lots  had  been  Included  In  it,  and  that  be 
never  knew  to  the  contrary  until  this  suit 
was  brought  by  tbe  plaintiff.  Tbe  second 
deed  was  not  executed  by  the  defendant  in 
the  premises  when  tbe  accident  happened 
until  after  the  plaintiff  bad  fallen  into  the 
area  way  .and  was  injiired,  and  or  until 
after  this  suit  was  instituted.  The  second 
deed,  like  the  former,  contains  a  receipt  for 
purchase  money,  and  guaranties  and  assur- 
ances of  title.  It  Is  quite  clear  that  If 
Haines  caused  tbe  property  to  be  conveyed 
to  tbe  defendant  without  his  knowledge,  and 
placed  the  deed  on  record  without  bis  con- 
sent, the  defendant  under  tbe  circumstances 
of  the  case,  could  not  be  held  responsible  for 
tbe  Injuries  resulting  to  the  plaintiff  from 
the  accident  There  can  be  but  small  doubt 
as  to  the  motive  of  Haines  in  thus  concealing 
the  title  of  the  property,  and  placing  the  same 
in  the  defendant  The  defendant  however, 
cannot  be  affected  with  a  fraudulent  delivery 
of  the  deed,  any  more  than  he  can  be  held  re- 
spon^ble  for  any  other  fraud,  in  the  commis- 
sion of  which  he  has  had  no  part.  Leppoc  v. 
Bank,  32  Md.  143.  But  afto:  the  defendant  was 
informed  of  Haines'  conduct,  it  then  became 
Incumbent  upon  him  to  take  prompt  action 
for  his  own  protection.  Now,  what  did  he 
do  to  accomplish  this  purpose?  He  says  he 
t<dd  Haines  he  would  not  consent  to  have 
the  title  remain  in  bim,  and  thereupon 
Haines  presented  a  deed  for  bis  execution, 
which,  be  says,  Haines  told  him  included 
both  lots..  This  Haines  denies,  and  says 
that  be  told  the  defendant  that  it  was  a 
deed  for  one  of  the  bousef,  and  again  he 


says  he  told  him  what  tbe  dead  waa.  It  la 
in  proof  that  the  defendant  was  a  man  of 
large  business  experience,  especially  In  the 
purchase  and  sale  of  real  estate;  and  yet, 
with  the  knowledge  that  Haines  bad,  with- 
out his  assent,  conveyed  this  property  to 
bim,  he  executes  a  deed,  containing  guaran* 
ties  of  title,  etc.,  without  even  reading  it, 
to  find  out  whether,  by  executing  the  deed, 
be  bad  divested  himself  of  the  ownership  of 
the  property,  and  released  himself  from  all 
liability  concerning  it  It  was,  we  think, 
the  duty  of  the  defendant,  when  he  became 
cognizant  of  the  conduct  of  ECalnes  in  seek- 
ing to  place  the  tlUe  of  the  property  In  him. 
to  have  taken  prompt  steps  to  relieve  him- 
self from  complications  which,  under  the 
circumstances,  might  be  fairly  expected  to 
follow.  It  must  have  been  apparent  to  the 
defendant  that  Haines  was  actuated  by  an 
Improper  motive  in  what  he  bad  done.  In 
the  ordinary  transactions  of  life,  men  do 
not  convey  their  real  estate  to  strangers  for 
the  purpose  of  convenience. 

We  come  now  to  the  consideration  of  the 
prayers.  The  plaintiffs'  fifth  prayer  was 
granted  In  connection  with  and  sabject  to 
the  defendant's  second  prayer.  Standing 
by  Itself,  tbe  plaintiffs'  fifth  prayer  sub- 
stantially embodies  the  law  announced  by 
this  court  In  Irwin  v.  Sprlgg,  6  Gill,  200. 
which  has  been  approved  In  O  wings  v. 
Jones,  9  Md.  118,  and  In  other  cases.  That 
which  this  court  said  In  Irwin  v.  Sprlgg,  su- 
pra, is,  we  think,  equally  applicable  here: 
"The  existence  of  an  area,  open  and  unpro- 
tected, like  that  described  by  the  witnesses 
in  this  case,  is  an  unauthorized  and  illegal 
obstruction  of  a  public  street  in  a  populous 
■city,  of  a  most  aggravated  and  dangerous 
character,  and  Is  therefcare  a  public  nui- 
sance; yet,  as  be  subsequently  became  the 
owner  of  the  house  to  which  it  belonged,  the 
law  Imposed  upon  bim  the  obligation  to 
render  It  secure."  The  doctrine  of  this  case 
was  much  criticised  at  the  hearing  in  this 
court  It  was  contended  that  the  case  found 
its  only  support  in  the  case  of  Coupland  v. 
Hardingham,  3  Camp.  398,  where  Lord  El- 
lenborougb  had  delivered  the  opinion  of  the 
court,  and  that  since  then  Ckmpland  v.  Hard- 
ingham had  been  overruled  In  Fisher  ▼. 
Prowse,  2  Best  &  S.  770.  However  this 
may  be,  we  think  the  doctrine  announced  in 
Irwin  ▼.  ■  Sprigg  is  proper,  under  the  dr- 
cumstnnces  shown  by  tbe  record  in  this  cose, 
to  be  applied  here. 

As  to  the  questions  presented  In  the  de- 
fendant's first  and  third  prayers,  they  have 
received  silfflcient  consideration  In  what  we 
have  already  said,  and  we  think  they  were 
properly  rejected,  espedally  when  taken  in 
connection  with  tbe  defendant's  second 
prayer,  which  was  granted,  and  gave  the  de- 
fendant all  the  law  to  which  he  was  fairly  en- 
titled respecting  the  ownerahlp  of  the  prop- 
erty In  question.  We  think  tbe  rulings  of 
the  court  below  were  correct  upon  all  the 


Digitized  by 


Google 


Md.) 


BALTIMOBB  TRACTION  <J0.  ».  STATE. 


897 


points  raised  by  the  prayers.    Thfe  judgment 
most  therefore  be  afflrmed. 
Judgment  affirmed,  with  costs. 


(7S  Ud.  4CB) 

BALTIMORE  TRACTION  C».  OP  BALTI- 
MORE CITY  T.  STATE,  to  Use  of 
RINOGOLD  et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  12,  1894) 
8TKKET  Railwatb— Who  Abb  Passesoebs— Cos- 

TKIBCTORT  NSGLIOENCE. 

1.  A  person  45  years  of  age,  and  weighing 
200  pounds,  who  attempts  to  board  a  street  car 
moving  6  miles  an  hour,  with  a  basket  in  one 
hand  and  a  bottle  in  the  other,  is  gyilty  of  such 
negligenee  as  will  bar  an  action  for  his  death 
because  of  failure  to  stop  the  car,  unless  the 
tndnmen,  with  reasonable  diligence,  could  have 
SToided  the  accident  after  discovering  his  peril. 

2.  One  who  attempts  to  board  a  street  car 
while  it  is  moving  6  miles  an  hour  is  not  a  pas- 
seneer  of  the  car,  and  entitled,  as  such,  to  pro- 
tection from  Injury  by  the  trainmen,  though  he 
signaled  the  car  to  stop,  bnt  is  only  entitled  to 
such  care  on  the  part  of  the  trainmen  as  is'  due 
to  any  person  in  the  street. 

Appeal  trom  Baltimore  court  of  common 
pleas. 

Action  in  the  name  of  the  state,  for  the  use 
of  Virginia  T.  Ringgold  and  others,  against 
the  Baltimore  Traction  Company  of  Balti- 
more City,  to  recover  for  the  death  of  Ed- 
-ward  Ringgold.  There  was  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  ROBINSON,  C.  J.,  and 
BUYAN,B0Yi>,Mc8HERRY,and  PAGE,  J  J. 

R.  D.  Morrison,  H.  Munnikhuysen,  and  N. 
P.  Bond,  for  appellant  J.  S.  Iiemmon  and 
<X  Baker  Clotwortby,  for  appellees. 

PA6BI,  J.  On  the  26th  May,  1881,  Bd- 
irard  Ringgold,  desiring  to  take  one  of  the 
defendant's  cars  to  go  to  hia  business,  left 
bis  home,  having  In  his  right  hand  a  beer 
bottle  containing  cold  tea,  and  on  his  left 
arm  a  small  basket,  about  eight  inches  long, 
containing  bis  lunch.  He  stopped  on  the 
west  side  of  Druid  HIU  avenue,  at  a  point 
25  or  30  feet  south  from  Dolphin  street,  and 
there  he  raised  his  arm  for  the  purpose  of 
signaling  a  car  which  was  then  coming 
down  the  avenue.  Oallegher,  the  grlpman, 
stntes  that  he  saw  him  standing  there  look- 
ing at  the  cars,  but  "saw  no  signal  or  In- 
dication on  the  part  of  the  deceased  that  he 
wanted  to  get  on  the  car."  As  the  car  came 
down  the  avenue,  it  slowed  up  as  It  ap- 
proached Dolphin  street,  and  as  It  crossed 
"it  was  going  .slow;"  but,  after  it  reached 
the  south  side  of  Dolphin  street,  Its  speed 
was  suddenly  Increased.  The  grlpman  gives 
as  the  reason  for  this  that  when  he  -  ap- 
proached Dolphin  street  "th^e  was  a  gentle- 
man who  got  on  the  trailer,  *  •  •  and 
that  after  passing  the  south  c<Hrner,  *  •  • 
and  seeing  no  one  there  to  get  on,  the  wit- 
ness started  the  train  up  gradually  until 
five  bells  were  rung,  which  was  the  signal 
to  stop  immediately."    When  the  car  had 


passed  about  30  feet  from  Dolphin  street, 
and  while  it  was  still  moving,  the  deceased, 
who  had  moved  into  the  street,  made  an  ef- 
fort to  get  on.  Before  he  could  do  so,  the 
speed  of  the  car  was  Increased.  He  grabbed 
the  car  with  his  left  hand,  and,  running  by 
its  side,  tried  to  board  it.  The  conductor, 
seeing  him  In  this  position,  seized  him  under 
the  arm  to  prevent  him  from  falling.  The 
deceased  then  told  him,  "Let  go  my  arm. 
I  can  get  on,"  and  twice  repeated  the  words, 
"Let  me  go;"  and  the  conductor,  though  he 
says  he  thought  he  would  hold  on  to  him, 
and  thus  prevent  an  accident,  then  let  him 
go,  whereupon  he  fell,  and  was  killed  by 
being  run  over  l^  the  trailer.  It  also  ap- 
pears from  the  evidence  that  the  conductor, 
after  he  seized  Ringgold,  was  unable  to 
make  the  signal  to  stop  the  car  until  after 
he  let  him  go,  because  of  the  fact  that  both 
his  hands  were  then  occupied,— one  in  hold- 
ing Ringgold,  and  the  other  In  retaining  his 
own  position  on  the  car.  The  train  consist- 
ed of  two  cars,  the  power  being  in  the  for- 
ward one.  There  was  a  conductor  on  each 
car,  and  a  bell  on  the  trailer  which  did  not 
connect  with  the  bell  on  the  grip  car,  and 
«oUld  not  be  heard  by  the  grlpman,  in  con- 
sequence of  which  all  signals  from  the  trailer 
bad  to  be  repeated  by  the  conductor  on. the 
grip  car,  in  order  to  reach  the  grlpman.  By 
rule  7  of  the  company,  gripmen  are  required 
to  keep  a  sharp  lookout  for  passengers,  and 
stop  trains  at  proper  places  to  receive  them, 
looking  In  each  direction  at  cross  streets;  to 
stop  trains  to  take  on  and  let  off  passengers 
at  the  further  sides  of  cross  streets,  (except 
when  special  notice  should  be  given  from 
time  to  time  of  other  phices,)  and  stop  so 
that  the  rear  oar  platform  of  the  rear  car 
will  be  over  the  flagstone.  Ringgold  was 
42  years  of  age,  a  little  over  6  feet  2  Inches 
in  height,  and  weighed  about  200  pounds. 
He  was  active,  intelligent  for  a  man  of 
bis  color,  temperate,  and  accustomed  to  use 
the  cars  daily. 

The  parties  offered  several  prayers,  all  of 
which,  (except  the  seventh  of  the  piaintifTs, 
upon  the  measure  of  damages,)  the  court  re- 
fused, and  granted  in  lien  thereof  Instruc- 
tions of  his  own«  Intended  to  cover  the 
whole  case;  and  the  rejection  of  the  de- 
fendant's prayers,  the  granting  of  the 
seventh  prayer '  of  the  plaintiff,  and  the  In- 
structions given  by  the  court,  constitute  the 
defendant's  first  exceptions.  The  objection 
to  the  seventh  prayer  of  the  plaintiff  was  not 
.pressed  at  the  argument;  also.  It  was  not 
contended  that  it  was  error  to  refuse  the 
defendant's  prayers,  though  correct  In  them- 
selves,  if  the  instructions  actually  given  by 
the  court  cover  the  same  points  In  other 
forms.  It  was  Insisted,  however,  that  the 
court's  Instraotlons  were  erroneous,  and  did 
not  present  the  case  to  the  Jury  as  partico- 
larly  as  the  defendant  was  entitled. 

By  the  defendant's  first  prayer,  the  court 
was  aslied  to  instruct  the  Jury  that  the  da- 
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ceased  wu  guilty  of  such  carelessness  as  to 
amount  in  law  to  contributory  negligence, 
If  they  found  that,  being  of  the  age  and  phys- 
ical condition  stated  in  the  evidence,  he  re- 
ceived his  Injuries  In  consequence  of  his  at- 
tempt to  board  the  car  while  it  was  moving 
at  the  rate  of  six  or  more  miles  per  hour, 
with  a  bottle  In  his  right  hand  and  a  baslcet 
on  his  left  arm,  and  by  reason  of  b^ng  so 
incumbered  was  prevented  from  grasping 
with  bis  hand  the  handle  attached  to  the 
car.  While  it  la  well  settled  that  when  there 
is  a  contrariety  of  evidence,  and  the  question 
of  care  or  negligence  depends  upon  the  con- 
sideration of  a  variety  of  circumstances,  "the 
most  a  court  can  do  is  to  define  the  degree 
of  care  and  caution  exacted  of  the  parties, 
and  leave  to  the  practical  Judgment  and  dis- 
cretion of  the  jury  the  work  of  comparing 
the  acts  and  conduct  of  the  parties  concerned 
with  what  would  be  the  natural  and  ordi- 
nary course  of  prudent  and  discreet  men  un- 
der similar  circumstances,"  (Fltzpatrlck's 
Case,  35  Md.  44,)  yet  cases  do  occur  in  which 
there  are  clearly  established  such  glaring  acts 
of  carelessness  on  the  part  of  the  plaintiff  as 
to  amount  in  law  to  contributory  negligence, 
and  In  such  it  is  the  duty  of  the  court,  when 
requested,  to  so  Instruct  the  jury,  (McMahon 
T.  Railway  Ck>.,  30  Md.  449.)  This  prayer, 
however,  does  not  talie  from  the  jiary  the 
finding  of  the  facts  upon  which  it  is  based. 
The  court  is  asked  to  Instruct  them  that  the 
deceased  was  guUty  of  contributory  negli- 
gence, as  matter  of  law,  but  only  upon  the 
hypothesis  of  their  finding  the  several  facts 
stated  in  the  instruction.  Such  a  conclusion, 
in  a  case  like  this.  Is  ordinarily  a  matter  to 
be  submitted  to  the  jury,  to  be  determined 
by  them.  Even  If  the  facts  were  conceded, 
or  proved  beyond  the  possibility  of  contradic- 
tion, It  may  still  sometimes  be  a  matter  of 
doubt  whether  the  danger  was  so  apparent 
as  to  make  it  the  duty  of  the  person  to  desist 
from  the  attempt  But,  when,  on  account  of 
the  rate  of  speed,  or  for  other  reasons,  no 
reasonably  careful  person,  of  ordinary 
strength  and  agility,  would  make  the  ettort, 
it  is  his  negligence  in  law,  and  it  is  the  duty 
of  the  court,  on  proi)er  application,  to  so  in- 
struct the  Jury.  Corlln  v.  Railway  Co.,  154 
Mass.  198,  27  N.  E.  1000;  Picard  v.  Raflway 
Co.,  (Pa.  Sup.)  23  Aa.  566;  Railroad  Co.  v. 
Coulbourn,  69  Md.  369,  16  AU.  208;  Kane's 
Case,  69  Md.  27, 13  Aa  387;  Maugan's  Case, 
61  Md.  61. 

The  proof  shows  that  Ringgold  was  about 
45  years  of  age,  and  accustomed  to  use  the 
cars  dally.  He  was  extremely  stout,  in  pro- 
portion to  his  height.  His  weight  was  about 
200  pounds,  though  his  height  was  slightly 
over  5  feet  2  inches.  His  wife  testifies  that 
he  was  very  active;  another  witness,  that 
he  was  "fairly"  active.  There  was  testi- 
mony tending  to  prove  that  the  rate  of 
speed  when  he  attempted  to  board  the  car 
was  six  miles  an  hour  or  more.  He  was  in- 
cumbered by  liaving  in  bis  right  liand  a  beer 


bottle,  and  on  his  left  arm  a  bafdcet  about 
eight  inches  in  length;  and,  being  so  incum- 
bered, there  was  evidence  tending  to  show 
that  he  ran  alongside  the  car,  endeavoring  to 
leap  or  dimb  upon  It  We  are  of  the  opinion 
that  If,  under  these  circumstances,  the  deceas- 
ed chose  to  make  the  experiment  of  attempting 
to  enter  the  car,  he  must  be  required  to  bear 
the  consequences  of  his  own  act,  unless  the 
defendant,  when  he  discovered  his  peril,  fail- 
ed to  use  the  proper  diligence  In  endeavoring 
to  avert  the  Injury.  Phillips  v.  Railroad  Co., 
49  N.  Y.  177;  Reddlngton  v.  Traction  Co., 
132  Pa.  St  154,  19  Atl.  28. 

It  is  also  contended  that  the  prayer  was 
bad  because  It  permitted  the  Jury  to  find  a 
verdict  for  the  plaintiff  without  requiring 
them  also  to  find  that  the  peril  of  the  de- 
ceased could  not  have  been  discovered  by 
the  driver,  by  the  exercise  of  diligence,  in 
time  to  avoid  the  accident.  But,  under  the 
theory  of  tills  prayer,  we  do  not  tliink  this 
would  have  been  proper.  The  hypothesis 
upon  which  they  could  find  for  the  defendant 
was  that  Ringgold  had  negligently  attempted 
to  enter  the  car.  If  they  so  found,  such  con- 
duct would  be  the  proximate  cause  of  the  in- 
Jury,  unless  there  supervened  some  contril>- 
utlng  negligence  on  the  part  of  the  railway. 
Proximate  cause  is  the  act  which  directly 
produces  the  injury.  Trainer's  Case,  33  Md. 
542.  And  If  that  was  due  to  the  Improper 
conduct  of  the  deceased,  or  if  such  conduct 
so  far  contributed  to  it  that  without  It  the 
accident  would  not  have  occurred,  the  plain- 
tiff would  not  be  entitled  to  recover,  unless 
the  defendant  could,  by  care  and  prudence, 
have  avoided  the  consequence  of  such  negli- 
gence. Lewis'  Case,  38  Md.  588.  If,  there- 
fore, the  jury  found  that  the  cause  of  the 
accident  is  to  be  attributed  In  this  case  to 
the  act  of  the  deceased  in  having  at- 
tempted to  board  the  car  where  it  was  ob- 
viously Imprudent  for  lilm  so  to  do,  the  text 
that  the  agents  of  the  defendant  failed  to 
stop  the  car,  although  such  failure  may  have 
been  a  breach  of  duty  on  their  part,  cannot 
affect  the  question.  By  the  rule  of  the'com- 
pany,  it  was  the  duty  of  the  gripman  to 
keep  a  "sharp  lookout  for  passengers,  and 
stop  the  car  at  proper  places;"  but  if  he 
failed  to  do  so,  It  would  not  authorize  the 
deceased  to  do  an  Imprudent  act,  and  thereby 
place  himself  In  perlL  If  a  party  thlnlis 
proper  to  make  an  experiment  under  circum- 
stances of  peril  open  and  known  to  him,  and 
which  he  could  reasonably  have  avoided,  he 
must  Ijear  the  consequences  of  his  own  act 
Dietrich's  Case,  58  Md.  359.  If  the  car  was 
moving  too  rapidly  for  any  man.  Incumbered 
as  the  deceased  was,  prudoitly  to  attempt  to 
board  it,  it  was  not  the  duty  of  the  defend- 
ant's agents  to  notify  him  not  to  make  the 
effort  They  were  authorized  to  Infer  that 
being  a  sane  person,  and  sul  Juris,  his  own 
sense  of  danger  would  inrevent  him  ttom  do- 
ing an  obviously  Imprudent  and  dangerous 
act    Many  cases  may  be  cited  to  support 
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this  statement  b  Freeh's  Case,  38  Md. 
580,  where  a  person  -was  run  over  by  the  de- 
fendant's cars  while  on  the  latter's  track,  the 
court  says:  "The  defendant's  agents  were 
Justified  In  acting  upon  the  reasonable  suppo- 
sition that  the  plaintiff  would  be  guided  by 
his  own  sense  of  danger."  In  Holohan's 
Case,  8  Mackey,  324,  the  court  held,  under  cir- 
cumstances similar  to  the  case  at  bar,  that 
the  defendant  was  not  bound  to  anticipate 
the  n^jUgence  of  the  plaintiff,  he  being  sul 
Juris,  and  to  warn  him.  "Its  servants,"  said 
the  coiut,  "had  the  right  to  assume,  under 
the  circumstances,  that  the  plaintlflT,  being 
sol  Juris,  and  in  possession  of  all  of  his 
faculties,  desired  to  stop  the  car,  and  intend- 
ed not  to  get  on  the  car  tmtll  it  stopped." 
Schofleld  r.  Raih-oad  Co.,  114  U.  S.  615,  5 
Snp.  Ct  1125.  Even  if  the  Jury  found  that  the 
signal  to  stop  was  or  ought  to  have  been  seen 
by  the  gripman,  and  the  deceased  had  a  right 
to  suppose,  from  the  slowing  of  the  car,  that 
his  tender  of  himself  as  a  passenger  hau  oeen 
accepted,  it  would  not  authorize  him  to  make 
an  attempt  to  enter  under  circumstances  of 
peril  open  and  known  to  him,  and  which,  by 
the  ezerclfle  of  his  senses,  he  could  fully  un- 
derstand. He  was  on  the  street,  and  not 
on  the  property  of  the  company,  and  need 
not  have  so  acted  unless  he  chose  so  to  do. 
Dietrich's  Case,  58  Md.  359.  In  such  a  case, 
he  must  bear  the  consequences  of  his  own 
act,  provided  the  agents  of  the  defendant,  as 
60on  as  the  dangerous  position  was  discover- 
ed by  them,  used  all  reasonable  efforts  to 
prevent  an  accident  State  y.  Baltimore  & 
O.  R.  Co.,  69  Md.  341,  14  Atl.  685,  68a  We 
wOl  add  here,  to  avoid  misunderstanding, 
that  we  do  not  mean  to  decide  that  there  are 
no  cases  in'  which  the  duty  rests  upon  the 
defendant  to  exercise  diligence  In  discover- 
ing a  peril  to  which  the  plaintiff  may  be  ex- 
posed by  his  own  act  Railway  Co.  v.  Smith, 
74  Md.  216,  21  Atl.  706,  was  such  a  case. 
There  the  car  had  stopped,  the  plaintiff  was 
about  ent^lng,  and  it  was  the  duty  of  the 
driya  not  to  start  until  she  was  in  a  posi- 
tion of  safety,  and  It  was  proper  for  the 
conrt  to  Instruct  the  Jury  to  tiiat  effect  It 
is  contended,  however,  that  the  subject  of 
this  prayer  is  fully  covered  by  the  instruc- 
tions granted  by  the  court  It  Is  true  that 
by  the  second  paragraph  of  those  instruc- 
tions the  Jury  were  told  that  if  they  found 
"any  failure  of  the  deceased  to  exercise  ordi- 
nary care  on  bis  part,  as  by  attempting  to 
board  a  car  In  too  rapid  motion,  while  the 
deceased  was  holding  a  bottie  and  a  basket 
running  after  the  same,  fw  the  purpose, ' 
etc.  "But"  as  was  said  by  this  conrt  In 
Ballroad  Co.  y.  Mall,  66  Md.  60,  5  Ati.  87, 
"the  defendant  was  entitied  to  a  definldon  of 
what  would  coastitnte  contributory  negli- 
gence," or,  as  was  said  In  Stever's  Case,  72 
Hd.  150,  19  Ati.  448,  "to  have  the  mind  of 
the  Jury  directed  to  the  specific  facts  in  evi- 
dence, and  Instructed  as  to  the  effect  of 
cadh  fiiotB,  if  found  to  exist"   We  are  of  the 


opinion,  therefore,  there  was  error  In  the  re- 
jection of  this  prayer. 

The  second  prayer  of  the  defendant  asked 
the  court  to  say  to  the  Jury  that  there  was 
no  evidence  In  the  case  from  which  they 
could  find  that  there  was  negligence  on  the 
part  of  the  defendant  after  becoming  aware 
of  the  perilous  position  of  the  deceased.  It 
was  Insisted  at  the  argument  by  the  appd- 
lees'  counsel  that  at  the  time  the  conductor 
released  his  grasp  <m  the  deceased  the  latter 
was  a  passenger,  or  in  the  position  of  a 
passenger,  and  In  the  keeping  of  the  rail- 
road, and  that  though  the  defendant's  agent 
was  told  by  the  deceased,  three  times,  to 
let  him  go,  and  did  so.  In  consequence  of 
this  demand,  the  act  of  the  conductor  In  then 
letting  him  go  was  evidence  from  which  the 
Jtnry  could  find  thete  was  negligence  on  the 
part  of  the  defendant.  But  the  prayer  re- 
quires the  Jury  to  find  as  a  preliminary  fact 
that  the  deceased  was  on  the  car,  and  In  the 
perilous  position  described  in  the  evidence, 
by  his  own  Imprudent  act;  and,  if  be  was, 
we  -do  not  think  be  ought  to  be  regarded  as 
a  passenga:.  There  was  no  evidence  that 
the  gripman  saw  his  signal,  and  If  he  did  the 
deceased  could  not  iat&e  bis  tender  to  be- 
come a  passenger  had  been  accepted  by  the 
slowing  of  the  car,  provided  It  was  still 
moving  so  rapidly  as  to  make  it  obviously 
nnsafe  to  atiempt  to  board  it  The  relation 
of  carrier  and  passengor  may  Indeed  be  im- 
plied from  slight  circumstances,  but  one  who 
Intends  to  take  passage  on  a  street  car  can- 
not be  regarded  as  a  passenger,  whUe  he  Is 
in  the  act  of  entering  it  unless  he  does  so 
with  a  proper  degree  of  care  and  prudence. 
The  street  was  In  no  sense  a  passenger  sta- 
tion, for  the  safety  of  which  the  company 
Is  responsible.  Booth,  St  Ry.  Law,  445; 
Creamer  y.  Railway  Co.,  (Mass.)  31  N.  E. 
891;  Piatt  y.  Railway  Co.,  2  Hun,  124.  So, 
until  he  had  entered  the  car,  or  was  In  the 
act  of  prudently  entering,  he  had  not  placed 
himself  In  the  charge  of  the  defendant;  and, 
if  the  attempt  to  enter  was  so  obviously 
reckless  and  careless  as  to  amount  In  Itself 
to  contributory  negligence.  It  would  be  un- 
reasonable to  hold  that  such  imprudent  con- 
duct entitled  him  to  be  regarded  as  a  pas- 
senger while  banging  onto  the  outside  of  the 
car.  In  Smith  v.  RaUway  Co.,  32  Minn. 
1,  18  N.  W.  827,  the  court  pronounced  an 
Instruction  correct  which  set  out  that  when  a 
person  intends  to  take  a  street  car,  and  has 
hailed  It  and  It  has  been  stopped  to  en- 
able him  to  enter,  he  Is  to  be  regarded  as  a 
passenger  while  he  is  In  the  act  of  carefully 
and  prudentiy  attempting  to  step  on  the  plat- 
form. Booth,  St  Ry.  Law,  326.  If,  tha«- 
fore,  the  Jury  found,  as  they  were  required 
by  this  prayer,  that  when  the  deceased  was 
discovered  by  the  agents  of  the  def^idant, 
he  was  clinging  to  the  car,  and  In  a  position 
of  peril  by  his  own  Imprudent  act  the  duty 
of  the  conductor  towards  him  was  not  that 
of  the  utmost  diligence,  but  only  such  rea- 
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sonable  care  and  caution  as  Is  due  to  a  per- 
son not  a  passenger.  Breinlg's  Case,  25  Md. 
278.  If  this  be  so,  the  duty  of  the  conductor 
vfoa  to  do  what  a  reasonable  and  prudent 
person  would  ordinarily  have  done  under 
the  circumstances  of  the  situation.  Cough- 
lan's  Case,  24  Md.  84.  Ringgold  was  a  sane 
man.  In  full  possession  of  his  faculties,  and 
accustomed  to  the  use  of  cars.  He  beUered 
he  could  recover  himself.  If  released,  and 
therefore  thrice  demanded  to  be  let  go.  The 
conductor's  duty  to  him  was  the  same  as 
that  of  the  passenger  to  the  railroad  in 
Leapley's  Case,  65  Md.  577,  4  AtU  801,  viz. 
that  of  ordinary  care,  when  the  conductor 
directed  the  passenger  to  alight  from  the 
moving  car,  and  In  which  the  court  said: 
"It  would  come  with  a  very  111'  grace  from 
the  road  to  say  to  the  passenger,  'You  have 
been  careless  and  negligent,  because  you 
obeyed  the  order  of  my  agent' "  If  Ring- 
gold was  In  the  position  of  a  passenger,  the 
rule  of  the  duty  of  the  conducts  might  not 
be  the  same.  The  railroad  would  then  have 
had  the  safety  of  the  deceased  in  its  keep- 
ing, and  It  would  have  been  the  duty  of  the 
conductor  to  have  exercised  the  utmost  dIli-> 
gence  for  his  protection.  But,  if  that  rela- 
tion did  not  exist,  Ringgold  had  a  right  to 
Judge  for  himself,  and  Insist  upon  having 
done  whatever  seemed  to  him  to  be  the 
proper  thing  to  Insure  his  safety.  He  had 
a  right  to  have  his  thrice-expressed  wish 
respected;  and  that  It  was  so  respected 
ought  to  furnish  him,  If  he  were  alive,  or  his 
representatives,  now  that  he  Is  dead,  no  ]\ist 
ground  for  complaint  By  the  last  clause  of 
this  prayer  the  court  was  asked  to  instruct 
the  Jury  that  there  was  no  evidence  froW 
which  the  jury  could  find  that  the  defendant 
failed  to  exercise  ordinary  care  after  be- 
coming aware  of  the  deceased's  negligence. 
If  the  Jury  had  found  there  was  negligence 
on  his  part  in  attempting  to  board  the  car, 
for  the  reasons  we  have  given,  this  wotdd 
have  been  correct;  but  If  they  found  there 
had  not '  been  such  negligence  on  ills  part, 
and  therefore  that  the  relation  of  the  de- 
ceased to  the  company ,  was  that  of  a  pas- 
senger, then  there  would  Iiave  existed  the 
duty  on  the  part  of  the  conductor  to  ex- 
ercise the  utmost  diligence  and  care,  and  it 
would  have  been  their  province  to  deter- 
mine whether  the  conduct  of  the  defendant's 
agents  in  letting  him  go  met  the  require- 
ments of  that  rule.  It  was  only  in  the 
event  of  their  finding  the  contributory  negli- 
gence In  attempting  to  board  the  car  that 
the  Jury  could  properly  be  Instructed  that 
there  was  no  evidence  of  want  of  proper 
care  on  the  part  of  the  defendant's  agents 
In  averting  the  consequence  of  bis  act,  and 
It  should  have  bee!)  so  put  to  the  Jury.  .We 
think  the  prayer,  for  this  reason,  was  prop- 
erly rejected. 

In  discussing  these  two  prayers,  we  have 
so  thoroughly  gone  over  the. whole  case  that, 
we  do  n^t  deem  it  jQ^e^a^y  to  Advert  to, 


the  other  rejected  prayers  ot  the  plaintiff. 
To  do  80  would  be  either  to  repeat  what 
has  already  been  said,  or  to  Indulge  in  a 
criticism  upon  their  form.  We  will  adii, 
however,  that  in  our  oplni(Mi  the  two  first 
paragraphs  of  Instructions  by  the  court  are 
erroneous,  and  by  their  form  likely  ta  mis- 
lead. By  the  first  the.  jury  are  ipstnicted 
that  if  they  find  "any  want  of  <Hrdlnary  care 
on  the  part  of,  the  defendant's  conductors  or 
grlpmen,  or  either  of  them,  such  as  by  a 
failure  to  stop  the  train  when  signaled,  or 
to  notify  the  deceased  itot  to  attempt  to 
board,"  etc.,  then  the  verdict  should  be  for 
the  plaintiff.  By  this  no  question  as  to  the 
contributory  negligence  of  the  defendant  is 
to  be  passed  upon  by  the  jury.  Possibly, 
the  learned  Judge  Intended  the  first  par- 
agraph to  be  read  in  connection  with  the  sec- 
ond; but  the  instructions,  as  framed,  do  not 
make  this  apparent,  and  for  that  reason  are 
capable  of  easily  misleading  the  jury.  But 
even  If  this  were  not  correct,  and  the  two 
sections  be  taken  together,  we  tliink  they 
Ignore  the  question  as  to  the  proximate 
cause  of  the  accident  For  instance,  they 
instruct  the  jury  that  if  they  find  want  of 
care  on  the  part  of  the  defendant  in  any  one 
of  the  several  matters  Joined  in  the  instruc- 
tion by  the  disjunctive  "or,"  whether  It  bore 
any  relation  to  the  proximate  cause  of  the 
accident  or  not,  there  must  be  a  verdict  for 
the  plaintifr.  We  are  of  the  opinion  this  was 
error.  And,  besides  this,  the  parties  wwe 
entitled  to  "have  the  mind  of  the  jury  di- 
rected to  the  specific  facts  In  evidence,  and 
instructed  as  to  the  effect  of  such  facts  it 
found  to  exist"  Judgment  reversed,  and 
new  trial  awarded. 


as  Md.  439) 

HISS  et  al.  v.  WEIK. ' 
(Court  6t  Appeals  of  Maryland.  Jan.  12.  1894.> 
WiLL»— Undob  iNFLnKNCB— Evidence.  , 
Testator,  a  man  73  years  old,  enfeebled 
In  body,  but  with  clear  mental  faculties,  two 
weeks  before  his  death  made  his  will,  giving  a 
small  amount  to  an  invalid  daughter,  nothing 
to  an  insane  son  or  the  son's  young  daughter, 
and  the  bulk  of  his  large  property  to  a  daugh- 
ter who  had  importuned  him  for  money,  and 
who  asserted  her  ability  to  induce  him  to  do  as 
she  wished,  and  who  had,  just  before  the  mak- 
ing of  the  will,  denonnced  her  insane  brother  to 
her  father  as  unworthy  of  sympathy.  Testa- 
tor was  greatly  attached  to  tiie  son's  daughter, 
and  deeply  moved  by  the  son's  affliction,  and 
though,  in  his  will,  testator  stated,  as  a  rea- 
son for  cutting  off  his  son,  that  he  had  given 
him  all  he  desired  to,  just  before  testator's 
deaths  and  after'  the  will  was  made,  the  hus- 
band of  the  daughter  to  whom  the  property 
was  left  in  company  with  a  servant  whom  he 
took  as  a  witness,  went  to  the  asylum  where 
the  son  was,  and  passed  to  him  $5,000  in  bonds 
as  a.  gift  from  his  father.  ^e/<i,'that  the  court 
properly  submitted  to  the  jury -the  question  of 
undue  influence. 

Appeal  from  Baltimore  court  «t  common 
pleas. 

,  Trial  of  Issues  between  E^ima  It.  Welk,  by. 
her  l)usbund.«ind  nes<  frieu^  ptto  B.  Welk, 
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and  wmiam  T.  Was  and  others,  Bmma  L^ 
Welk  having  filed  a  caveat  attacking  the 
validity  of  a  will.  Judgment  for  caveator, 
and  caveateea  appeal.    Affirmed. 

Argued  before  ROBINSON,  0.  J.,  and 
BKISCOB,  BHYAN,  BOYD,  FOWLBE,  and 
McSHERRT,  JX 

Thos.  M.  Lanahan,  Frank  Oosnell,  and 
Bernard  Carter,  for  appellants.  Wm.  Plnk- 
ney  Wbyte  and  Jaa.  E.  Carr,  for  appellee. 

McSHERBT,  J.  There  is  but  one  bill  of 
exception  In  the  record  now  before  us,  and 
the  dilef  question  which  it  raises  is  whether 
there  was  legally  sufficient  evidence  offered 
by  the  caveator  (the  appellee  here)  to  justify 
the  trial  court  In  submitting  the  case  to  the 
jury.  On  May  8,  1879,  the  last  wUl  and 
testament  of  the  late  Bishop  Ames,  who  died 
on  April  25th  of  that  year,  was  admitted  to 
probate  by  the  orphans'  court  of  Baltimore 
city,  and  some  12  years  thereafter  his  grand- 
daughter, (the  appellee,)  upon  her  attaining 
her  majority,  filed  a  caveat  assailing  Its  va- 
lidity. Issues  were  framed,  and  were  final- 
ly tried  before  a  jury  in  the  court  of  common 
pleas  of  Baltimore  city.  The  trial  resulted 
in  a  verdict  for  the  caveator  upon  the  first 
and  second  issues,  and  for  the  cav«itees  up- 
on the  third  issue.  These  Issues  were: 
First,  as  to  whether  the  paper  writing  pur- 
porting to  be  the  wlU  of  Bishop  Ames  was 
bis  last  will  and  testament;  second,  as  to 
whether  the  same  paper  writing  had  been 
procured  by  nndne  influence  exercised  and 
practiced  npon  the  testator;  and,  third,  as 
to  whether  it  had  been  procured  by  fraud. 
At  the  close  of  the  evidence  in  the  court  be- 
low the  appellee  presented  two,  and  the 
appellants  presented  six,  prayers  for  instruc- 
tions .to  the  jury.  The  appellee's  first  prayer 
was  granted,  and  her  second  was  rejected. 
The  appellants'  first  and  second  prayers  were 
rejected,  and  the  remaining  four  were  grant- 
ed. The  appellee's  instruction  accurately  de- 
fined undue  influence  as  understood  in  its 
legal  sense,  and  left  to  the  jury  to  find  from 
the  evidence  the  existence  of  the  facts  neces- 
sary to  constitute  such  an  Influence.  The 
appeUants'  first  and  second  prayers  asked 
the  court  to  withdraw  the  case  from  the  jury 
upon  the  ground  that  there  was  no  sufficient 
evidence  that  the  will  had  been  procured  by 
undue  Influence.  If  the  appellee's  instruc- 
tion was  properly  granted,  there  was  no 
error  committed  in  rejecting  the  appellants' 
first  and  second  prayers,  but.  If  there  was 
error  in  rejecting  these  latter,  there  was,  of 
necessity,  error  In  granting  that  of  the  ap- 
pellee. So,  as  already  suggested,  the  con- 
trolling inguiry  is,  was  there  iiegally  suffi- 
cient evidence— that  is,  competent  evldaice— 
tending  to  prove  the  Issues,  which  ought  to 
have  gone  to  the  jury?  Or,  stating  the  ques- 
tion oonversdy,  was  the  evidence  offered  by 
the  caveator^  assuming  it  all  to  be  true,  (as 
must  be  done,  when  weighing  its  legal  snffi- 
V.28A.no.7— 26 


dency,  upon  a  prayer  of  this  character,)  so 
utterly  inconclusive  or  devoid  of  probative 
force  as  not  to  enable  an  ordinary  intelligent 
mind  to  draw  a  rational  conclusion  therefrom 
In  support  of  the  proposition  sought  to  be 
maintained  by  it?  The  solution  of  this  in- 
quiry Involves  an  examination  of  the  evi- 
dence contained  in  the  record.  Before,  how- 
ever, proceeding  to  do  this,  It  may  not  be 
amiss  to  observe  that  It  is  not  our  province, 
under  the  law,  to  determine  whether  the  ver- 
dict of  the  Jury  was  either  right  or  wrong, 
or  to  decide  whether  the  will  ought  or  ought 
not  to  have  been  set  aside.  And,  even  though 
we  might  be  of  opinion,  from  the  whole  evi- 
dence before  us,  that  the  jury  had  reached 
au  incorrect  or  mistaken  ciHiduslon  of  fact, 
we  are  without  authority  to  disturb  their 
verdict  If  the  court  below  committed  no  er- 
ror in  Its  rulings  upon  the  legal  propositions 
submitted  to  It.  The  principles  which  must 
control  this  court,  and  the  view  from  whid) 
we  must  approach  a  discussion  of  the  case, 
are  essentially  and  radically  different  from, 
those  which  would  l>e  applicable  and  appro- 
prlate  were  we  authorized  to  consider  the  pro- 
priety of  the  verdict  upon  a  review  of  a  mo- 
tion for  a  new  trial.  Whether  the  jury 
ought  to  have  found  a  verdict  the  way  th^ 
did,  or  a  different  way,  is  a  matter  wlilch 
the  law  gives  us  no  jurisdiction  to  decide. 
As  an  appellate  court  we  cannot  review  the 
findings  of  the  jury  upon  matters  of  fact,  nor 
can  we  pass  upon  the  comparative  weight  of 
the  conffictlng  evidence  submitted  to  them. 
If  no  error  of  law  has  been  committed  by 
the  inferior  court  In  any  of  its  rulings,  the 
verdict  of  the  jury,  whether  right  or  wrong, 
just  or  imjust,  and  even  though  it  be  direct- 
ly against,  and  in  the  very  teeth  and  face  of, 
the  preponderance  of  the  evidence,  cannot  be 
Interfered  with  here;  and  there  is  no  power 
lodged  elsewhere  to  set  aside  the  verdict,  ex- 
cept with  the  judge .  before  whom  the  case 
was  tried  below.  We  have  consequently  to 
determine,  not  whether  the  jury  ought,  in 
view  of  the  fhcts,  to  have  stricken  down  the 
-wUl,  but  whether  there  was  any  legally  suffi- 
cient evidence  in  the  case  from  which  they 
coxdd  properly  find,  if  they  beUeved  it. to  be 
true,  that  the  wiU  had  been  procured  by 
undue  infiuence.  Jones  v.  Jones,  45  Md.  144; 
Spencer  v.  Trafford,  42  Md.  1.  Undue  in- 
fiuence is  that  degree  of  importunity  which 
deprives  a  testator  of  his  free  agency,  which 
is  such  as  he  is  too  weak  or  too  feeble  to  re- 
sist, and  will  render  the  instrument  executed 
under  its  influence  not  his  free  and  uncon- 
strained act.  Davis  V.  Calvert,  5  Olll  &  J. 
269.  It  Is  closely  allied  to,  and  in  many  of 
its  aspects  strongly  resembles,  actual  fraud, 
and,  like  the  latter,  when  most  cunningly  ex- 
erted Is  exceedingly  difficult  to  unmask.  The 
results  accomplished  in  a  given  case,  the  di- 
vergence of  those  results  from  the  course 
which  would  ordinarily  and  naturally  be 
looked  for,  the  situation  of  the  party  taking 
benefits  under  a  will  towards  the  person  who 
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has  executed  It,  and  their  antecedent  rela- 
tions to  and  dealings  with  each  other,  the 
legitimate,  but  unrecognized,  claims  of  others 
upon  the  bounty  of  the  testator  and  th^  de- 
pendence upon  him,  the  Instincts  of  Justice 
of  which  every  unbiased  mind  Is  sensible, 
the  natural  ties  of  parental  affection,  to- 
gether with  all  the  circumstances  surround- 
ing the  transaction  under  investigation,  and 
the  Inferences  legitimately  dedudble  from 
them,  often  furnish,  In  the  absence  of  direct 
evidence,  (which,  from  the  very  nature  and 
secrecy  of  the  wrong  Itself,  Is  merely  obtaln- 
altle,)  ample  ground  for  the  conclusion  that 
undue  influence  has  been  used  to  accomplish 
an  end  which  may  be  gross  In  Its  Injustice, 
and  whose  very  existence  cannot  be  satisfac- 
torily accounted  for  except  upon  the  hypothe- 
sis that  undue  influence  has  produced  It 
Grove  y.  Splker,  72  Md.  300,  20  Att  144. 

Turning,  now,  to  the  facts  of  the  case,  It 
appears  that  Bishop  Ames  was  upwards  of 
73  years  of  age  when  he  died.  He  executed 
the  win  before  us  on  April  7,  1879,  and 
died  on  the  25th  of  the  same  month.  He  had 
become  physically  feeble,  and,  while  bis  men- 
tal faculties  remained  relatively  clear,  .his 
will  had  lost  its  former  strength  and  power, 
as  he  himself  appreciated  when  he  stated  to 
the  Rev.  Dr.  Price,  upon  being  urged  by  the 
latter  to  correct  by  his  episcc^al  authority 
something  that  needed  to  be  righted  in  the 
church:  "It  is  too  late;  my  time  has  passed; 
the  grasshopper  has  become  a  burden."  He 
had  been  of  robust  frame  and  of  vigorous  in- 
tellect, and  his  long  and  faithful  service  in 
the  cause  of  religion  marked  him  as  an  emi- 
nently Just  and  upright  man.  He  had  three 
children,  one,  a  son,  who  bad  been  an  officer 
in  the  army,  but  who,  when  the  will  was 
made,  was,  and  for  some  time  prior  thereto 
had  been.  Insane;  another,  an  invalid  daugh- 
ter, who  survived  her  father  but  a  short 
while;  and  the  third,  a  married  daughter, 
and  she  and  h&c  husband  are  the  caveatees 
in  the  case,  and  are  the  appellants  in  tills 
court  Bishop  Ames  also  left  a  widow— his 
second  wife— surviving  him,  but  she  died 
some  years  ago.  The  value  of  his  personal 
estate  was  upwards  of  $55,000,  and  he  own- 
ed, besides  this,  considerable  real  estate,  both 
In  and  near  Baltimore  and  in  and  near  Chi- 
cago. By  his  will  he  gave  to  his  widow  an 
annuity  of  $2,000,  payable  quarterly;  to  Ills 
Invalid  daughter  an  annuity  of  $600;  to  his 
insane  son  and  that  son's  dependent  daugh- 
ter nothing;  but  to  bis  married  daughter  his 
entire  estate.  When  the  will  was  made,  the 
son  was  a  widower  with  one  chUd,  a  daugh- 
ter of  nine  or  ten  years  of  age,  and  she  (her 
father  having  died  some  years  ago)  is  the 
caveator  assailing  the  will. 

While  the  gross  inequality  of  this  will— the 
palpable  injustice  of  its  proyisions,  which 
abs<dntely  cut  off  an  insane  son,  upon  whom 
a  motherless  and  helpless  child  was  depend- 
ent, and  gave  to  an  invalid  daughter  a  mere 
annual  pittance  out  of  a  large  and  valuable 


estate— would  not  alone  be  sufflci«it  to  an- 
nul the  will,  yet  such  a  disposition  by  an 
aged  and  feeble  testator  furnishes  intrinsic 
evidence  involving  the  will  in  suspicion,  and 
was  competent  to  be  considered  by  the  jury, 
in  connection  with  other  circumstances,  in 
passing  upon  the  issue  of  undue  influence. 
Davis  v.  Calvert,  5  GIU  &  J.  301.  It  Is  a  rea- 
sonable assumption  that  an  unbiased  mind 
will  not  voluntarily  do  an  apparently  unjust 
act  without  a  sufficient  or  satisfactory  mo- 
tive, because,  as  observed  by  one  of  the  most 
philosophical  writers  on  the  law  of  evidence, 
"there  must  pre-exist  a  motive  for  every  vol- 
untary action  of  a  rational  being.  •  •  • 
Man  is  not  the  passive  subject  of  necessity  or 
chance,  nor  are  his  moral  Judgments  merely 
the  abstractions  of  logic.  On  the  contrary, 
he  is  endowed  with  Instincts,  passions,  and 
affections,  and,  above  ail,  with  reason,  and 
the  capacity  of  estimating  the  qualities  and 
tendencies  of  his  volitions  and  actions,  and 
with  the  power  of  choosing  from  among  the 
various  inducements,  emotional  and  rational, 
which  are  presented  to  him,  the  governing 
principles  of  his  conduct"  Wilis,  Circ.  Ev. 
40.  Now,  the  motive  may  be  good  or  bad. 
But  bad  motives  do  not  ordinarily  Influence 
just  men,  and  when  a  false  statement  of  fact 
is  assigned  as  a  reason  for  the  doing  of  an 
act,  which  act  requires  a  satisfactory  motive 
to  account  for  its  having  been  done  at  all, 
it  is  a  fair  and  legitimate  inference  that  the 
act  itself  cannot  be  attributed  to  the  motive 
assigned,  because,  if  a  reason  apparently  suf- 
ficient to  justify  a  particular  act  be  given  as 
a  motive  for  the  doing  of  that  act,  when  the 
act,  standing  alone,  without  the  explanation 
suggested,  would  Ue  either  wrong  or  unjust 
on  its  face,  and  if  the  reason  so  assigned  be 
palpably  untrue  in  fact,  as  contradistinguUh- 
ed  from  mere  misapprehension,  then  the  act 
obviously  proceeded,  not  from  motive  as- 
signed, but  from  either  a  bad  motive,  or  no 
motive  at' all;  and  consequently,  in  the  lat- 
ter Instance,  the  act  done  would  not  be  the 
voluntary  act  of  an  unbiased  or  uninfluenced 
mind,  for  the  reason  tliat  an  unbiased  and 
uninfluenced  mind  is  Incapable  of  Intelligent- 
ly acting  without  a  motive.  Now,  some  mo- 
tive must  have  influenced  a  wealthy  father 
to  disinherit  ills  insane  son  and  his  insane 
son's  helpless  child,  if  he  did  this  volun- 
tarily. But  the  whole  life  of  this  eminent 
ecclesiastic  is  a  solemn  protest  against  the 
hypothesis  that  he  was  influenced  by  a  bad 
motive,  and  his  calling  and  his  character 
alike  forbid  the  assumption  that  he  knowing- 
ly resorted,  in  his  last  vtUI,  to  subterfuge  or 
falsehood  to  conceal  his  actual  motive,  If  he 
had  one.  Hence,  if  the  reason  given  in  his 
will  for  disinheriting  his  son  is  in  fact 
not  true,  the  only  alternative  left  is  that  no 
motive  originating  In  his  own  mind  Influenced 
him  at  all,  and  the  act  which  was  ostensibly 
his,  and  was  ostoisibly  Justlfled  by  him  by 
the  assignment  of  a  false  explanation,  would 
not  be  his  voluntary  act    The  reason  given 
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in  the  yiVl  for  catting  off  his  son  Is  thus 
stated:  "I  make  no  proTision  for  my  son, 
Edward  R.  Ames,  Jr.,  for  the  reason  that  I 
have  ah-eady  given  to  him  all  that  I  desire 
to  bestow  upon  him."  But  was  that  reason 
true  In  fact?  That  the  Jury  might  legiti- 
mately Infer  that  it  was  not  Is  shown  by  a 
singular  circumstance,  wliich  has  neither  been 
discredited  nor  contradicted.  On  the  Sun- 
day preceding  the  bishop's  death,  and  there- 
fore 13  days  after  the  date  of  the  will,  where- 
in he  had  declared  that  he  had  already  given 
to  his  son  all  he  desired  to  bestow  upon  him, 
William  J.  Hiss,  one  of  the  caveatees,  in 
company  with  a  colored  manservant  wbom 
he  took  with  him  as  a  witness,  carried  Into 
the  country,  and  there  delivered  to  the  bish- 
op's Insane  son,  across  a  picket  fence  on  the 
margin  of  the  public  highway,  $5,000  In 
bonds  as  a  gift  from  the  dying  bishop. 
Whether  these  bonds  were  valuable  or  worth- 
less does  not  appear,  nor  does  Mr.  Hiss  go 
upon  the  witness  stand  to  oflTer  the  slightest 
explanation  of  this  transaction.  If  the  bish- 
op sent  the  bonds,  he  obviously  had  not, 
■whea  he  made  his  will,  given  to  his  son  all 
he  intended  to  bestow  upon  him.  This  de- 
livery of  bonds  after  the  date  of  the  will  flatly 
contradicted  the  declaration  of  the  wlU,  and 
afforded  a  reasonable  ground  for  questioning 
the  truth  of  the  motive  assigned  for  cut- 
ting off  the  son;  and  It  was  therefore  compe- 
tent to  the  jury  to  infer  that  the  son  was  not 
disinherited  for  that  reason,  and,  If  not  for 
that  reason,  no  other  being  suggested,  that 
he  was  disinherited  by  his  father  without 
reason  at  all,  and.  If  so  disinherited,  that  the 
will  which  did  that  was  not  the  act  of  an 
unbiased  or  uninfluenced  mind.  Bspeclally 
Is  this  a  legitimate  inference  when  the  Jury 
had  before  them  evidence  which,  as  we  have 
said,  must.  In  considering  the  appellants' 
prayers,  be  assumed  to  be  true,  and  which, 
moreover,  was  not  contradicted,  to  the  effect 
that  the  bishop  was  devotedly  attached  to 
bis  little  granddaughter,  and  was  deeply 
moved  by  the  affliction  of  his  only  son;  and 
that  Mrs.  Hiss,  the  caveatee,  who  secured  all 
the  estate,  cruelly  doiounced  her  Insane 
brother  to  their  aged  father,  shortly  before 
the  wiU  was  made,  as  lazy  and  indolent,  and 
unworthy  of  sympathy. 

But  there  was  other  competent  evidence 
adduced,  the  wdght  of  which  was  a  matter 
exclusively  for  the  Jury.  Mrs.  Hiss,  it  was 
proved,  had  declared  that  she  had  great  in- 
fluence with  her  fatho*.  that  "he  would  do 
anything  she  would  ask  him  to  do."  She 
had  been  heard  importuning  him  for  money, 
and  upon  one  occasion  he  replied:  "My  Ood, 
Annie,  If  you  don't  let  me  alone  you  will  set 
me  crazy!"  And,  Just  tliree  days  before  the 
will  was  executed,  the  feeble  and  decrepit 
(AA  man  conveyed  to  this  same  Importunate 
daughter.  In  conslderatloa  of  five  dollars  and 
natural  love  and  affection,  real  estate  in  Bal- 
tlmwe  dty  valued  at  $40,000.  Why  he  made 
that  conveyance  has  not  been  explained;  but 


in  and  about  that  same  period  of  time  he  had 
been  heard  by  his  domestics  to  declare  that 
he  was  going  to  make  his  will,  and  leave  his 
property  to  his  children,  and  this  was  said 
to  or  in  presence  of  Mrs.  Hiss.  But  when 
the  will  was  opened  after  his  death  this  pre- 
viously declared  intentirai  was  not  realized. 
On  the  contrary,  one  of  the  persons  who 
should  have  been  an  object  of  tils  bounty 
was  wholly  cut  off,  another  was  but  scant- 
ily provided  for,  and  another,  his  son's  child, 
whose  tender  years  and  helpless  condition 
so  pathetically  ap];>ealed  to  his  sense  of  Jus- 
tice that  in  his  feverish  restiessness  upon 
his  deathbed  he  exclaimed,  "She  could  not 
be  left  alone  In  the  world;  that  there  would 
have  to  be  something  done  for  her,"  was 
never  mentioned;  and  his  entire  estate  un- 
der the  deed,  and  under  the  will,  was  be- 
stowed upon  the  daughter  who  had  impor- 
tuned him  for  money,  and  had  asserted  her 
ability  to  induce  him  to  do  as  she  wished, 
and  who,  Just  after  he  breathed  his  last.  In 
the  room  where  he  died,  "took  some  gold  out 
of  the  drawer  before  her  father  was  cool  on 
the  bed."  It  was  perfectiy  natural  and  legit- 
imate for  the  Jury  to  draw  the  Inference 
that  a  wUl  so  repugnant  to  the  dictates  of 
iwirental  affection,  so  at  variance  with  the 
Instincts  of  a  Just  man,  and  so  divergent 
from  the  course  which,  according  to  his  an- 
tecedent declarations,  might  have  been  ex- 
pected, was  procured  by  undue  influence. 
and  was  not  the-  voluntary  emanation  of 
an  unbiased  mind,  because  "there  Is  a  uni- 
fM'mlty  in  human  action,  and  a  consequent 
poeslblllty  of  foreseeing  it,  sufficient  to  be 
the  basis  of  confidence  and  the  det^mina- 
tion  of  action  between  man  and  man.  •  •  • 
The  homeliest  and  commonest  transactions 
with  men  every  day  imply  the  confidence 
that  they  will  act  In  the  immediate  future 
as  they  have  been  acting  in  the  past"  Har- 
ris, Philosophical  Basis  of  Theism,  309.  It 
is  a  generally  accepted  rule  of  law  that  the 
supiH-essicm  or  nonproducUon  of  pertinent 
and  cogent  evidence  necessarily  raises  a  strong; 
presumption  against  the  party  who  with- 
holds such  evidence  when  he  has  it  in  his 
power  to  i^oduce  It  Wills,  Circ.  Ev.  187. 
Now,  neither  Mr.  nor  Mrs.  Hiss,  who  werp 
the  caveatees,  in  reference  to  whose  con- 
duct, as  hereinbefore  observed,  evidence  bad 
been  given  to  the  Jury,  went  upon  the  wit- 
ness stand  to  deny  what  had  been  imputed 
to  them,  or  to  give  any  testimony  whatever 
refuting,  or  tending  to  refute,  the  serious 
cliaige  of  undue  Influence.  Their  very  fail- 
ure to  contradict  the  accusations  made 
against  them  might  well  have  heen  regard- 
ed by  the  Jury  as  an  admission  of  thdr  in- 
ability to  dispute  them  truthfully;  and  their 
neglect  to  testify  might  equally  have  been 
presumed  to  have  proceeded  from  a  con- 
sciousness of  guilt  In  any  event,  it  was  a 
circumstance  which  the  Jury  had  a  perfect 
right  to  weigh  and  to  consider. 
We  have  sketched  but  an  imperfect  ouUIne 
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of  Bome  of  the  features  of  the  eridence,  with 
a  view  of  showing  that  the  court  beloW 
would  not  have  beea  warranted  in  with- 
drawing the  case  from  the  consideratioa  of 
the  Jury.  We  are  not  unmindful  of  the  fact 
that  much  evidence  was  off«%d  upon  the 
side  of  the  caveatees  having  a  tendency  to 
9how  that  Bishop  Ames  was  uncontrolled 
or  uninfluenced  when  he  made  his  wilL 
But;  in  dispoeing  of  the  prayers  we  have 
been  discussing,  we  have  no  right  to  look 
to,  or  to  consider,  any  of  this  countervailing 
proof.  It  was  for  the  jury  to  contrast  and 
weight  It;  and,  if  they  reached  a  result  not 
supported  by  the  evidence.  It  was  for  the 
trial  court  to  remedy  the  error  by  granting 
a  new  trial.  In  cases  Involving  the  ques- 
tion of  the  legal  sufficiency  of  the  evidence, 
this  court  has,  as  a  general  rule,  confined 
Itself  to  a  statement  <^  the  conclusion  reach- 
ed by  it,  without  reciting  the  evidence,  as  in 
Stirling  V.  Stirling,  64  Md.  138,  21  AU.  273, 
and  Moore  v.  McDonald,  6S  Md.  341,  12  Atl. 
117;  but  we  have  ventured  to  depart  to 
some  extent  in  the  case  at  bar  from  that 
practice,  In  order  that  the  grounds  of  our 
decision  might  not  be  misunderstood.  From 
what  we  have  said  It  follows  that  the  rul- 
ings of  the  court  below  must  be  affirmed, 
and  It  Is  so  ordered.  Rulings  affirmed,  and 
cause  remanded. 

(78  Md.  574) 

TtTNGER  V.  STATE; 
(Conrt  of  Appeals  of  Maryland.     Feb.  8,  1894.) 

Statotb8—RbfbaI/—Rbfuokanot—'' Local  Op- 
tion" AtiD  "Hioa  LiCBNsa"  Laws. 
The  act  of  1800,  (chapter  208,)  which 
submitted  to  the  electors  of  a  certain  district  in 
CuTolI  connty  the  question  of  wanting  liquor 
licenses,  was  repealed  by  the  High  License 
Act"  of  1892,  (chapter  423.)  which  is  entitled 
"An  act  to  regulate  the  sale  and  the  granting 
of  license  for  the  sale  of  spirituous  liquors  in 
Carroll  oonnty,"  and  which  provides  how  licenses 
shall  be  granted,  excepts  no  portion  of  the 
county,  and  expressly  repeals  all  acts  Inconsist- 
ent with  its  provisions. 

Appeal  from  circuit  court,  (Carroll  county. 

Oeorge  Tunger  was  tried  for  selling  spbrltu- 
ous  liquors  in  "Freedom  District"  of  Ciarroll 
coiunty,  and  appeals  from  a  ruling  of  the  trial 
court     Reversed. 

Argued  before  ROBINSON,  O.  J.,  and  BRY- 
AN, FOWLER,  PAGE,  and  BOYD,  JJ. 

Jas.  A.  0.  Bond,  for  appellant  Atty.  Qen. 
Poe  and  O.  B.  Fink,  for  the  State. 

ROBINSON,  O.  J.  By  the  act  of  1890,  c. 
208,  the  q'lestton  whether  or  not  license 
should  be  granted  for  the  sale  of  sphrltuous 
liquors  In  the  fifth  election  district  of  Car- 
roll county,  known  as  "Freedom  District" 
was  submitted  to  the  quaUfled  voters  of  said 
district,  and  at  an  election  held  in  pursu- 
ance of  this  act  a  majority  'of  the  votes  cast 
was  against  the  granting  of  license.  At  the 
January  session  of  the  legislature,  1892,  a 
42S,  an  act  known  as  the  "High  License 


Law"  was  passed,  nils  act  is  entitled  "An 
act  to  regulate  the  sale  and  the  granting  of 
license  for  the  sale  of  spirituous  liquors  in 
Carroll  cotmty,"  and  it  provides.  In  the  first 
place^  that  any  person  desiring  to  obtahi 
license  to  sell  spirituous  or  fermented  liq- 
uors in  Carroll  county  shall  file  an  applica- 
tion in  writing  with  the  clerk  of  the  circuit 
court  to  which  shall  be  annexed  a  certifi- 
cate signed  by  at  least  nine  reputable  free- 
holders, bona  fide  residents  of  the  neighbor- 
hood in  which  the  applicant  proposes  to  con- 
duct his  business,  each  of  whom  shall  ca*tify 
that  the  applicant  is,  in  their  Judgment,  a 
proper  person  to  have  the  privilege  of  selling 
spirituous  liquors.  Thereupon  the  clerk  Is 
required  to  publish,  in  some  newspapo*  In 
the  county,  notice  of  such  application,  and. 
If  any  po'son  shall  file  with  the  clerk  any  rea- 
son why  license  should  not  be  granted  to  the 
applicant  the  Judge  of  the  circuit  court  shall 
hear  and  determine  whether  license  shall 
be  Issued  to  the  applicant;  and  then  the  act 
provides  the  amount  to  be  paid  for  licenses 
issued  In  pursuance  of  its  provisions,  the 
said  amount  varying  from  one  himdred  to 
three  hundred  and  fifty  dollars.  The  act  fur- 
ther provides  that  "all  acts  or  parts  of  acts 
inconsistent  with  the  provisions  of  this  act 
be  and  the  same  are  hereby  repealed."  The 
traverser  was  indicted  for  selling  spirituous 
liquors  In  the  fifth  election  district  of  Car- 
roll connty,  known  as  "Freedom  District" 
and  at  the  trial  offered  In  evidence  a  license 
for  the  sale  of  spirituous  liquors  In  said  dis- 
trict, issued  to  him  by  the  clerk  of  the  cir- 
cuit court  in  pursuance  of  the  act  of  1892. 
The  court  refused  to  allow  the  license  to  be 
offered  In  evidence,  and  to  this  ruling  the 
traverser  excepted.  So,  the  question  de- 
pends entirely  upon  whether  the  local. optiMi 
act  of  1800  for  that  district  Is  repealed  by 
the  subsequent  act  of  1892,  known  as  the 
"High  License  Law;"  and  it  seems  to  us 
there  ought  not  to  be  any  difficulty  as  to 
this  question.  The  act  of  1892  is,  as  we  have 
seen,  entiUed  "An  act  to  regulate  the  sale 
and  granting  of  license  tar  the  sale  of  spir- 
ituous liquors  in  Carroll  county."  It  then 
provides  how,  and  In  what  manner,  license 
shall  be  granted,  and  no  part  of  the  county 
is  excepted  from  its  operation;  and,  to  pre- 
vent any  misconstruction  as  to  its  meaning 
and  operation,  it  provides,  in  express  terms, 
that  acts  Inconsistent  with  its  provisions 
"are  hereby  repealed."  And  If  the  legisla- 
ture meant,  by  the  act  of  1892,  to  provide  a 
new  law  regulating  the  Issuing  of  license  for 
the  sale  of  spirituous  liquors  for  the  entire 
cotmty,— and  such  seems  to  us  to  have  been 
the  Intention,— then  this  act  is  Inconsistent 
with,  and  repugnant  to^  the  former  act  of 
1890,  which  prohibited  the  Issuing  of  license 
for  the  sale  of  spirituous  liquors  in  Free- 
dom district;  and,  this  being  so,  the  act  of 
1892  must  necessarily  operate  as  a  repeal  of 
the  former  act  of  1890.  No  principle  Is  bet- 
ter establlahed  than  that  a  subsequmt  act 


Digitized  by 


Google 


Ud.) 


JUDEPmi)  ».  STATte. 


«^ 


whicli  iS'  tnconslstent  with,  and  repugnant 
to,  a  tormer  act,  operates  aa  a  repeal  of  the 
formor  act,  eren  though  It  does  not  so  pro- 
vide In  express  tenns.  BTillng  reversed,  and 
new  trial  awarded. 


(n  Hd.  SM) 

BITTLK  y.  STATE. 
(Conrt  of  Appeals  of  Maryland.  Jan.  23,  1884.) 
McRDEB— Attempt— ISDicniBKT. 
An  indtctment  charging  that  defendant 
attempted  to  commit  an  offense,  to  wit,  to  poi- 
son A.,  and  in  such  attempt  did  an  overt  act 
towards  the  commission  of  the  offense,  to  wit; 
delivered,  knowingly  and  willfully,  to  A.,  a  pill 
containing  a  large  quantity  of  deadly  poison, 
and  solicited  A.  to  swallow  it,  with  intent  to 
niunlor  A.,  sufficiently  alleges  an  attempt  to 
murder  by  poison. 

Error  to  circuit  court,  Carroll  county. 

Raben  F.  Blttle  was  convicted  of  an  at- 
tempt to  murder,  and  appeals.   Affirmed. 

Argued  before  KOBINSON,  O.  J.,  and 
PAGE,  BRYAN,  BOYD,  and  FOWLER,  JJ. 

D.  N.  Hennlng,  for  appellant  Atty.  Oen. 
Foe  and  C.  E.  Fink,  for  the  State. 

FOWLER,  J.  This  Is  a  writ  of  error  to  the 
circuit  court  for  Carroll  county.  The  plalnttS 
in  error  was  indicted  in  the  court  below.  He 
demurred  to  the  indictment,  which  contains 
three  counts.  The  demurrer  was  sustained 
aa  to  the  first  and  third  counts,  and  over- 
ruled a»  to  the  second,  on  which  he  was  tried 
before  the  court  without  the  aid  of  a  Jury, 
convicted,  and  sentenced  to  the  penitentiary 
for  four  years.  The  ^rors  alleged  are- 
First,  because  it  was  decided  that  the  second 
count  sufficiently  alleged  a  criminal  offense 
against  the  laws  of  this  state;  and,  second, 
because  it  was  held  that  said  count  sutll- 
eiently  alleges  an  attempt  to  murder  by  poi- 
son. It  seems  to  va  too  clear  for  controversy 
that  the  conrt  below  was  entirely  correct 
The  count  in  ^(nestion  Is  as  follows,  and 
obarges  that  the  plaintiff  in  error  "did  at- 
tempt to  commit  an  offense  prohibited  by 
law,  to  wit,  did  attempt  to  poison  one  Ida  S. 
Angel,  then  and  there  being,  and  In  such  at- 
tempt did  then  and  there  do  a  certain  overt 
act  towards  the  commission  of  said  offense, 
to  wit,  did  then  and  there  furnish,  supply, 
and  deliver,  knowingly  and  wiUtnlly,  to  the 
said  Ida  S.  Angel,  one  pill  containing  a  large 
quantity  of  a  certain  deadly  poison  called 
'arsenite  of  copper,'  commonly  known  as 
•Paris  green,'  to  wit  three  and  flfty-fom*  one- 
hundredth  grains  of  said  arsenite  of  copper, 
and  did  then  and  there  nnlawfuUy  and  Wick- 
edly advise,  solicit  -and  indte  her,  the  said 
Ida  S.'  Angel,  td  take  and  swallow  the  said 
pill  containing  the  said  quantity  of  said  dead- 
ly poison,  with  Intent  thereby  then,  felonious- 
ly, willftdly,  and  of  bis  malice  aforethotight 
her,  the  said  Ida  S.  Angel,  to  kill  and  mur- 
der, contrary  to  the  form  of  the  act  at  as> 
sembly."  Since  the  case  of  Lamb  v.  State, 
67  Md.  524.  10  AtL  208,  298,  It  Is  settled  law 


here  that  the  bare  act  of  solicitation  to  com- 
mit a  misdemeanor  is  not  in  Itself  an  indict- 
able offense.  But  that  question  is  not  here 
involved.  The  cri.me  with  which  the  plain- 
tiff in  error  Is  here  charged  with  having  at- 
tempted to  commit  is  a  felony,  and  the  so- 
licitation is  only  one  of  the  acts  constituting 
the  attempt  The  other  act  is  the  actual  de- 
livery of  the  deadly  poison  with  the  intent 
thereby  willfully  to  murder.  If  this  be  not 
attempt  to  murder  by  poison.  It  would  be 
difficult  to  make  one  without  actually  per- 
petrating the  crime  Itself.  We  think  the 
overt  act,  as  weU  as  the  attempt  to  commit 
a  felony,  is  sufficiently  alleged  hi  the  second 
count     Ruling  affirmed. 


(TS  Md.  S») 

JUDEFIND  V.  STATE. 

(Court  of  Appeals  of  Maryland.    Jan.  23,  1894.) 

AFPBAL — FkOM  ClRCDlT  C!ouRT— Jdsticb  Coout 
Case— Cektiobarj— ScNDAT  Laws. 

1.  Where  the  circuit  court  has  jurisdiction 
of  an  appeal  from  a  justice  of  the  peace,  its  dc^ 
cision  is  final,  and  an  appeal  or  writ  of  error 
will  not  lie  therefrom. 

2.  That  the  constitutionality  of  a  law  un- 
der which  one  was  arrested  and  tried  by  a  jus- 
tice of  the  peace  may  be  considered  by  the  court 
of  appeals,  a  writ  of  certiorari  should  l>e  ap- 
plied lor. 

3.  The  circuit  court  having  authority  to  en- 
tertain an  appeal  from  a  justice  of  the  peace 
on  the  question  of  jurisdiction  as  well  as  on 
Other  grounds,  its  decision  as.  to  the  effect  of 
defects  in  a  warrant  and  bond  on  the  jurisdic- 
tion of  a  justice  are  not  subject  to  review. 

4.  A  law  prohibiting  work  on  Sunday  does 
not  violate  Bill  of  Rights,  art.  86,  guarantying 
religious  liberty. 

Error  to  circuit  conrt  Kent  county. 

John  W.  JudeJSnd  wos  convicted  of  work- 
ing on  Sunday,  and  brings  error.    AiOrmed. 

Argued  before  ROBINSON,  0.  J.,  and 
BRYAN,  FOWLER,  McSHERRY,  PAGE, 
and  BOYD,  JJ. 

Jaa.  T.  Ringgold,  for  plaintiff  in  error. 
Atty.  Gen.  Foe  and  Wm.  M.  Slay,  for  the 
State. 

BOYD,  J.  The  plaintiff  In  error  was  ar- 
rested, under  a  warrant  issued  by  a  Justice 
of  the  i»eace  for  Kent  county,  for  husking 
com  on  Sunday.  He  was  tried,  convicted, 
and  fined  five  dollars  and  costs,  In  accord- 
ance With  the  provisions  of  urtide  27,  |  247, 
of  the  Code  of  Public  General '  Laws.  He 
appealed  to  the  circuit  court,  where  he  elect- 
ed to  be  tried  before  the  court,  and  was  con- 
victed and  fined  five  dollars  and  costs  by 
that  court  He  has  brought  the  case  to  this 
court  by  petition  In  the  natiure  of  a  yrrit  of 
error.  In  which  he  designates  the  following 
aa  the  p<dnt8  of  law  to  be  reviewed:  (1)  That 
section  247  of  article  27  of  the  Code  Is  void 
becaiise  it  Is  in  violation  of  the  first  para- 
graph of  the  fourteenth  article  of  the  consti- 
tution of  the  United  States.  (2)  That  said 
statute  Is  void  because  It  Is  In  violation  of  ar- 
ticle 30  of  the  bUl  of  rights  of  the  constltu- 
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tion  of  Maryland.  (3)  Tbat  the  circuit  court 
f<N:  Kent  county  had  no  Jurisdiction  to  try 
and  convict  the  traverser,  since  the  Justice  of 
the  peace  bad  no  Jurisdiction:  First  Be- 
cause (a)  the  warrant  charged  no  offense  un- 
der the  statute,  as  It  foiled  to  set  forth  tliat 
the  husking  of  com  on  Sunday  was  not  a 
work  of  necessity  or  charity,  (b)  The  war- 
rant shows  upon  its  face  that  it  was  issued 
on  Sunday,  and  its  mandate  is  to  apprehend 
the  traverser  immediately.  It  is  admitted 
that  it  was  actually  served  on  Sunday.  For 
these  reasons  it  is  void,  and  no  Jurisdiction 
could  be  acquired  under  it.  Second.  That 
the  bond  for  appearance  of  the  traverser  In 
the  circuit  court  is  void  because  it  held  blm 
to  answer  a  charge  of  Sabbath  breaking, 
and  no  such  offense  is  known  to  the  laws  of 
this  state;  and  It  Is  also  in  fatal  variance 
with  the  warrant,  which  says  nothing  of 
Sabbath  breaking  by  the  traverser,  but 
charges  blm  with  busking  com  on  Sunday. 

The  attorney  general,  on  behalf  of  the 
state,  moved  to  quash  the  writ  of  error  on 
the  ground  that  no  writ  of  error  lies  to  this 
court  from  the  decision  of  the  circuit  court, 
on  an  appeal  to  It  from  the  Judgment  of  a 
Justice  of  the  peace.  That  motion  must  pre- 
valL  It  is  well  settled  in  this  state  that, 
when  the  cU'cuit  court  has  Jurisdiction  to 
hear  and  decide  an  appeal  from  a  Justice  of 
the  peace,  its  decision  Is  final,  and  an  appeal 
or  writ  of  error  to  this  court  will  not  lie, 
unless,  of  course,  the  statute  authorizes  such 
appeal  or  writ  of  error  to  this  court.  If  the 
traverser  desired  to  contest  the  constitution- 
ality of  the  law  under  which  he  was  arrest- 
ed, and  have  that  question  properly  pre- 
sented for  the  consideration  of  this  Court,  he 
could  have  applied  for  the  writ  of  certiorari 
upon  the  specific  ground  of  the  unconstitution- 
ality of  the  law,  and  the  consequent  want  of 
power  and  Jurisdiction  of  the  Justice  of  the 
peace  to  proceed  under  It  This  court  could 
then  have  reviewed  the  Judgment  of  the  cir- 
cuit court  on  an  appeal  or  writ  of  error. 
Nor  can  we  review  the  decision  of  the  cir- 
cuit court  on  the  question  of  the  alleged  de- 
fects on  the  face  of  the  warrant  and  bond. 
Tbat  court  had  the  power  and  authority  to 
entertain  the  appeal  from  the  Judgment  of 
the  Justice  on  the  question  of  Jurisdiction,  as 
well  as  on  other  grounds,  and,  the  plaintiff 
in  error  having  Invoked  and  submitted  him- 
self to  its  Jm-isdlction,  its  Judgment  is  final 
and  conclusive.  The  case  of  Rayner  v.  State, 
62  Md.  368,  is  directly  In  point,  and  it  is  un- 
necessary to  refer  to  the  other  decisions  of 
this  court 

The  attomey  for  the  plaintiff  in  error  ar- 
gued at  considerable  length  the  constitution- 
ality of  the  Sunday  law  involved  in  this  case, 
and  urgently  requested  this  court  to  pass 
upon  tbat  question,  regardless  of  our  views 
on  the  motion  to  quash  the  writ  of  error. 
Having  detormlned  that  the  case  Is  not  prop- 
erly before  us,  we  do  not  feel  called  upon  to 
discuss  at  length  the  cases  cited  or  reasons 


assigned  by  the  learned  counsel,  but,  as  a  re- 
fusal to  state  our  conclusions  might  be  deem- 
ed by  some  an  indication  of  doubt  on  our 
part,  we  vrill  briefly  state  our  views  on  this 
subject  "We  have  not  the  slightest  hesita- 
tion In  announcing  that  the  law  complained 
of  Is  not  in  conflict  with  the  constitution  of 
the  United  States  or  of  Maryland.  Althougb 
the  argument  of  the  attorney  for  the  plaintiff 
In  error  gave  evidence  of  thorough  research 
and  great  labor,  as  well  as  ingenuity  and 
ability,  he  was  compelled  to  admit  that,  if 
we  were  to  be  governed  by  precedent,  be  had 
no  standing  in  court,  as  the  cases  were  op- 
posed to  his  contention.  There  have  been  nu- 
merous decisions  in  this  country,  as  well  as 
elsewhere,  sustaining  such  law,  and  we  have 
no  desire  to  be  the  exception  to  the  general 
rule.  Nature,  experience,  and  observation 
suggest  the  propriety  and  necessity  of  one 
day  of  rest  and  the  day  generally  adopted  is 
Sunday.  There  are,  and  always  will  be, 
honest  differences  of  opinion  as  to  how  Sun- 
day shall  be  spent,  but  the  advantages  of 
having  a  weekly  day  of  rest  "from  a  mere 
physical  and  political  standpoint"  are  too 
apparent  to  permit  us  to  doubt  the  propriety 
of  having  reasonable  laws  to  regulate  work 
on  that  day.  In  Interpreting  them,  courts 
must  not  place  unreasonable  constructions 
upon  them.  There  may  be  some  circum- 
stances under  which  it  would  be  deemed 
harsh  and  severe  to  punish  a  man  for  husk- 
ing com  on  Sunday;  bat  if  he  defies  the 
laws  of  the  state,  or  makes  himself  obnox- 
ious to  those  desiring  the  quiet  and  peace  of 
this  day  of  rest,  he  should  expect  the  ma- 
chinery of  the  law  to  be  put  in  motion.  If 
the  itosltion  taken  by  the  plaintiff  in  error 
In  reference  to  the  law  in  que8tl«»  is  cor- 
rect then  the  law  prohibiting  the  sale  of  liq- 
uor, etc.,  on  Sunday,  is  unconstltational,  as 
would  be  most,  if  not  all,  of  our  laws  coa- 
ceming  Sunday.  If  the  legislature  cannot 
prohibit  work,  etc.,  on  Sunday,  as  forbidden 
by  section  247  of  article  27  of  the  Code,  why 
should  it  be  permitted  to  prohibit  the  sale 
of  liquor,  goods,  wares,  or  merchandise,  or 
prohibit  dancing  saloons,  opera  houses,  bar- 
ber shops,  eta,  from  being  kept  open  on  that 
day?  The  laws  and  courts  of  this  state 
have  recognized  Sunday  as  a  day  of  rest 
from  the  time  the  state  was  formed,  and 
statutes  on  the  subject  that  were  in  fierce 
In  colonial  days  are  still  in  our  Oode.  This 
court  has,  from  time  to  time,  given  expres- 
sion to  its  views  on  the  question  in  very  clear 
and  unequivocal  terms.  In  Kllgour  t.  Miles, 
6  Gill.  &  J.  274,  Judge  Chambers,  in  deliver- 
ing  the  opinion  of  the  court  said:  "The  Sab- 
bath Is  emphatically  the  dfty  of  rest,  and 
the  day  of  rest  here  is  the  'Lwd's  day'  or 
Christian's  Sunday.  Ours  Is  a  Christian 
community,  and  a  day  set  apdrt  as  the  day 
of  rest  is  the  day  consecrated  by  the  resur- 
rection of  our  Savior,  and  embraces  the  24 
hours  next  ensuing  the  midnight  of  Satur- 
day."   In  State  v.  Fearson,  2  Md.  813,  Judge 
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Mason,  In  passtn?  upon  the  charge  of  per- 
mitting persons  to  bet  on  cards  on  Sunday, 
contrary  to  the  statute  then  In  force,  sus- 
tained the  law,  and  added  that,  "Independ- 
ent of  any  statatory  prohibition,  this  is  a 
gross  ofTense  against  decency  and  public 
morals,  and  therefore  richly  merits  punish- 
ment" In  Railroad  Ck>.  t.  Lehman,  56  Hd. 
227,  Judge  Alvey,  in  speaking  of  Sunday 
laws  in  the  dlCTerent  states,  said:  "They  are 
substantially  the  same  in  their  general  scope 
and  provision,  aU  looking  to  keeping  the  day 
sacred,  and  as  one  of  rest  from  secular  em- 
ployment;" and  in  other  cases  our  Sunday 
laws  bare  been  enforced.  Some  of  the  stat- 
utes In  force  in  this  state  were  passed  as 
early  as  1723;  the  one  complained  of  in  this 
case  bearing  that  date  originally,  and  being 
continued  in  the  Code  of  188a  The  tend- 
ency of  legislation  in  this  country  Is  to  pro- 
vide for  further  rest,  rather  than  to  take 
away  "the  day  of  rest"  that  Is  welcomed 
by  the  industrious  and  hard-working  people 
of  our  land.  As  late  as  1892  the  legislature 
of  Maryland  passed  a  law  authorizing  banks 
Id  the  dty  of  Baltimore  to  close  their  doors 
for  business  at  12  o'clock  noon  on  every  Sat- 
urday in  the  year,  and  provided  for  the  pay- 
ment of  notes,  etc.,  falling  due  on  Saturday, 
"on  the  next  succeeding  secular  or  business 
day." 

Article  36  of  our  declaration  of  rights  guar- 
anties religious  liberty;  but  the  members  of 
the  distinguished  body  that  adopted  that  con- 
stitution never  supposed  they  were  giving  a 
deathblow  to  Sunday  laws  by  Inserting  that 
article.  Those  laws  do  not  prohibit  or  inter- 
fere with  the  worship  of  God  on  any  day  oth- 
er than  Sunday,  nor  do  they  compel  any  one 
to  worship  him  on  Sunday.  It  Is  undoubted- 
ly true  that  rest  from  secular  employment  on 
Sunday  does  have  a  tendency  to  foster  and 
encourage  the  Christian  religions,  of  all  sects 
and  denominations,  that  observe  that  day, 
as  rest  from  work  and  ordinary  occupations 
enables  many  to  engage  In  public  worship 
who  probably  would  not  otherwise  do  so. 
But  It  would  scarcely  be  asked  of  a  court, 
in  what  professes  to  be  a  Christian  land,  to 
declare  a  law  unconstitutional  because  It  re- 
quires rest  from  bodily  labor  on  Sunday,  ex- 
cept works  of  necessity  and  charity,  and 
thereby  promotes  the  cause  of  Christianity. 
If  the  Christian  religion  is.  Incidentally  or 
otherwise,  benefited  or  fostered  by  having 
this  day  of  rest,  (as  It  undoubtedly  is,)  there 
Is  all  the  more  reason  for  the  enforcement  of 
laws  that  help  to  preserve  it  While  courts 
have  generally  sustained  Sunday  laws  as 
"civil  regulation,"  their  decisions  will  have 
no  less  weight  If  they  are  shown  to  be  in  ac- 
cordance with  divine  law  as  well  as  human. 
There  are  many  most  excellent  citizens  of 
this  state  who  worship  God  on  a  day  other 
than  Sunday,  and  our  constitution  guaranties 
to  them  the  right  to  do  so,— a  right  which  no 
one  can  interfere  with.  The  legislature  of 
this  state  has  not  undertaken  to  prohibit 


work  on  the  day  observed  by  them,  and 
hence  they  do  not  have,  in  their  religious 
work,  the  advantage  of  having  their  Sabbath 
made  a  day  of  rest  by  human  law;  but  the 
legislature  has  not  in  any  way  Interfer- 
ed with  their  religious  liberty,  or  with 
their  worship  of  God  in  such  manner  as 
they  think  most  acceptable  to  Him,  as  they 
have  a  right  to  do  under  the  above  pro- 
vision in  the  declaration  of  rights.  If,  then, 
the  question  was  properly  before  us,  we 
would  decide  that  section  247  of  article  27 
of  the  Code  was  not  in  violation  of  the  con- 
stitution of  the  United  States  or  of  the  constt- 
tnticm  of  this  state,  but,  as  stated  above,  we 
roust  quasb  the  writ  of  error  for  the  reasons 
glv^i.    Writ  of  error  quashed,  with  costs. 


(78  Hd.  5SS) 


BOND  V.  STATU. 


(Court  of  Appeals  of  Maryland,    Jan.  23,  1894.) 

HOOSB  OF  COKBBCTIOK  — SsMTBitCU  lO— TlTLB  O* 

Act. 

1.  Code,  art  27,  f  310,  permitting  convictiL 
liable  under  existing  law  to  imprigonment  of 
from  two  months  to  a  year  In  jail  or  peniten- 
tiary, to  be  sentenced  to  the  house  of  correction, 
does  not  conflict  wiUi  section  313,  permitting 
such  sentences  for  misdemeanors  pnnishable 
only  by  imprisonment  In  jail,  or  by  that  and 
fine;  and  one  convicted  of  assault  and  battery 
a  misdemeanor  for  which  no  special  penalty  it 
prescribed  by  statute,  may  be  sentenrad,  under 
the  latter  section,  to  18  months  in  the  house  of 
correction. 

2.  Const,  art.  3,  {  29,  requiring  acta  to  em- 
brace one  sabject,  described  in  the  title,  does 
not  avoid  provisions  of  "An  act  to  establish  the 
Maryland  house  of  correction"  for  sentencing 
to  said  house  persons  convicted  of  certain  class- 
es of  crimes,  such  provisions  being,  moreover,  in- 
cluded and  adopted  in  the  Code. 

Error  to  circuit  court,  Carroll  county. 

William  A.  Bond,  sentenced  to  the  house 
of  correction  on  conviction  for  assault  and 
battery,  brings  error. 

Argued  before  ROBINSON,  a  J.,  and  BRY- 
AN, PAGE,  BOYD,  and  FOWLER,  jj. 

D.  N.  Hennlng,  for  plaintiff  in  error.  Atty. 
Gen.  Poe  and  C.  B.  Fink,  for  the  State. 

FOWLER,  J.  The  plaintiff  In  error  was 
convicted  in  the  circuit  court  for  Carroll 
county  of  an  assault  and  battery.  Judgment 
was  duly  entered,  and  he  was  sentenced  to 
the  house  of  correction  for  18  months.  The 
case  is  here  on  writ  of  error,  and  it  is  con- 
tended on  his  behalf— First,  that,  having 
been  sentenced  under  either  section  310  or 
section  313  of  article  27  of  tbe  Code,  the  sen- 
tence is  illegal  and  void,  because  these  sec- 
tions are  repugnant  and  totally  inconsistefit, 
and  cannot  therefore  be  enforced;  and,  sec- 
ond, that  the  act  by  which  these  sections 
were  enacted  by  the  legislative  is  in  viola- 
tion of  section. 29  of  article  3  of  the  consti- 
tution of  Maryland,  which  provides  that 
every  law  enacted  by  the  general  assembly 
shall  embrace  but  one  subject,  which  shall 
be  described  in  Its  titlo. 
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We  dlsoover  no  coafllct  whatever  between 
these  two  sections.  Section  310  provides 
that  courts  may  sentence  to  Imprisonment  in 
the  house  of  correction  when,  under  existing 
law  of  the  state,  the  convicted  person  is 
liable  to  be  sentenced  to  imprisonment,  either 
in  }ail  or  penitentiary,  for  a  period  not  less 
than  two  months  and  not  exceeding  one 
year;  while  section  313  provides  for  impris- 
onment in  the  house  of  correction  in  a  class 
of  misdemeanors  which,  under  the  laws  of 
this  state,  are  punishable  only  by  Imprison- 
ment in  Jail,  or  by  both  fine  and  imprison- 
ment therein,  the  period  of  such  imprison- 
ment not  being  by  existing  law  limited.  Of 
course,  therefore,  when  the  time  of  impris- 
onment is  limited  under  existing  law  to  not 
less  than  two  months  nor  more  than  one 
year,  the  cotu^  may,  under  section  310,  sen- 
tence to  the  house  of  correction  for  the  time 
provided  by  such  existing  law;  but  when  the 
time  Is  not  limited  by  the  law  of  this  state, 
but  such  law  does  provide  punishment  by 
Imprisonment  In  Jail,  or  by  fine  and  impris- 
onment in  jail,  the  court  may,  under  section 
313,  sentence  to  the  house  of  correction  for  a 
period  not  less  than  two  months.  In  this 
case  the  plaintifF  in  error  was  convicted  of 
assault,  and  there  being  no  existing  law  (ex- 
cept the  common  law)  which  prescribes  any 
penalty  for  assault,  except  section  313  Itself, 
and  there  being  no  law  restricting  the  pun- 
ishment for  assault  to  imprisonment  for  a 
period  not  less  than  two  months  and  not 
exceeding  one  year,  he  was  properly  sen- 
tenced to  imprisonment  In  the  house  of  cor- 
rection for  IS  months  under  section  313,  un- 
less there  is  some  force  in  the  other  objec- 
tion, namely,  that  the  title  of  the  act  of  1874. 
c  233,  by  which  the  house  of  correction  was 
established,  does  not  comply  with  the  re- 
quirements of  section  28,  art.  3,  of  the  con- 
stitution. The  title  is:  "An  act  to  establish 
the  Maryland  house  of  correction."  Now. 
unless  we  are  to  hold  that  it  must  set  forth 
all  the  details  contained  in  the  many  sections 
of  the  act,  the  title  would  seem  to  be  suffl- 
ciently  comprehensive,  under  the  liberal  con- 
struction we  have  so  often  given  this  section 
of  the  constitution.  But,  In  addition  to  this, 
these  sections,  as  they  now  stand,  were 
adopted  and  confirmed  by  the  acts  of  the 
legislature  adopting  the  Ck>de.  Bullngs  af- 
firmed. 


DAMMANN  et  al.  v.  DAMMANN  et  al. 

(Court  of  Appeals  of  Maryland.    Jan.  23,  1804.) 

KkvooATioN  or  WiiA— Pabtiai  CANCEU.ATI0!(. 

A  will  must  be  deemed  revoked  when 
more  than  a  third  of  the  items  thereof  are  can- 
celed by  testator,  and  others  are  thereby  render- 
ed unintelligible  and  repugnant 

Appeal  from  wphans'  court  of  Baltimore 
city. 

A  writing  purporting  to  be  the  will  of 
Francis  Dammann  was  adniltted  to  probata. 


and  F,  WUllam  Dammann  and  others,  tes- 
tator's children,  filed  a  caveat  asking  that 
the  probate  be  annulled.  From  an  order  af- 
firming the  decree  admitting  the  will  to  pro- 
bate, caveators  appeal.     Reversed. 

Argued  before  KOBINSON,  C.J.,  and  BRY- 
AN, FOWLER,  PAGE,  ROBERTS,  BOID, 
and  BRISCOE.  JJ. 

F.  O.  SUngluff,  for  appellants.  Wm.  T. 
Donaldson,  for  appellees. 

BRISCOE,  J.  The  record  in  thb  case 
shows  that  a  paper  writing  purporting  to  be 
the  last  will  and  testament  of  Francis  Dam- 
mann, of  Baltimore  city,  dated  the  18th  day 
of  December,  1881,  was  submitted  for  pro- 
bate in  the  <Mi)hans'  court  of  that  dty.  It 
was  admitted  to  probate  in  part  on  the  30th 
day  of  August,  1883.  Shortly  afterwards  a 
caveat  was  filed  by  four  of  the  five  children 
of  the  testator,  asking  that  the  probate  l^e 
annulled,  on  the  ground  that  the  will  had 
been  canceled  and  obliterated  by  the  testator 
in  his  lifetime,  while  of  sound  and  disposing 
mind.  The  orphans'  court,  however,  refused 
to  annul  the  probate,  but  affirmed  the  order 
or  decree  admitting  the  will,  and  It  Is  from 
this  order  that  this  appeal  is  taken.  The  fol- 
lowing is  the  will: 

Item  I.  I  give  my  soul  to  God,  and  my  body 
to  be  buried  with  simple  funeral  arrangements 
by  the  side  of  my  l>eloved  wife,  Mary,  in  Bonnie 
Brae  Cemetery. 

Item  II.  I  set  aside  for  my  funeral  expenses 
and  a  simple  marble  monument  in  the  form  of 
a  oross,  and  also  for  legacies  to  the  St.  Vincent 
de  Paul  Society,  the  sum  of  three  hundred  dol- 
lars, in  such  manner  that,  after  my  funeral  ex- 
penses have  been  paid  out  of  the  sum  of  ($3lX),) 
the  balance  shall  be  divided  among  the  follow- 
ing three  different  institutions  of  the  St.  Vincent 
de  Paul  Society:  that  is,  the  (so  called)  Central 
Council  the  largest  share;  the  (so  called)  Par- 
ticular Council  the  nest  largest  share;  and  the 
Conference  of  the  Immaculate  Conception  the 
rest  of,  sliy  abt.  $20  to  |25  dollars. 

Item  III.  After  paying  the  above  items,  I  e^- 
timate  my  estate  to  be  as  follows: 
My  capital  invested  in  my  business  under 
the  firm  of  F.  \Vta.  and  E.  Dammann 

I  estimate  at 147,500 

My  real  estate  property  at  781  Lanvale 
street,  sometimes  colled  "Upton,"  at 

(lowest  estimate) ,.     25,000 

My  lot  under  No.  61,  in  Hampden  village..  4,700 
Three,  one  thousand  dollars  each,  of  (Tnion 

and  Loganport  Railroad  bonds,  (at  par)..      8,000 
Mortgage  on  property  in  SU  Paul,  Minne- 
sota......          800 

tai,aoo 

Item  IV.  1  leave  to  my  sietter  Doris  Dam- 
mann, residing  in  Bremen,  Germany,  an  annuity 
of  one  hundred  dollars  ($100)  per  yeac  for  the 
balance  of  her  natural  life,  to  be  paid  annually 
by  my  children,  in  equal  proportions,  out  of  their 
income. 

Item  V.  I  desire  my  partner  in  business, — that 
is  my  brother,  Ernst  Dammann, — and  my  son 
John  Francis  Dammann,  to  continue  my  inter- 
est in  the  firm  to  the  end  of  the  year  of  my  de- 
cease. 

Item  VI.  I  desire  that  ths  interest  in  the 
aforementioned  firm  of  my  son  John  Francis 
Dammann  be  increased  to  forty  pet  cent,  of  the 
yearly  net  profits,  and  that  my  son  F.  William 
Dammann- be  accorded  an  iDterestin  the  same 
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boriness  of  fifteen  per  cent  on  the  net  annual 
profitk  for  a  beginningr;  this  rate  of  15  per  cent 
to  be  increased  afterward  as  to  be  agreed  upon. 
Item  VIL  My  capital  invested  in  m^  basinesa 
under  the  above-mentioned  business  title  of  P. 
Wm.  and  E!..  Dammann,  and  on  the  basis  as 
given  in  above  estimate,  I  wish  to  be  divided,  as 
soon  as  realized,  as  foUows: 

To  my  son  John  Francis 
Dammann,  leas  any  In- 

•and  dollan.  21  f "^  °*  '"'.  "f'^lv' 

their    account  in   tbe 

booliB  of  the  firm,  the 

sum  of. «16,00O 

Stx  thonaana 

JSS    .w?^  To  my  son  Joseph  Darn- 
ed t^^      manntheaumof. 8.I66X 

doUaTH. 

Sixteen  then-   To  my  aon   V.  William 
■and  dollan.  Dammann  the  sum  of..     10,000 

To  my  trustees  herelnaft- 
Elevtn  tbos-  er  named,  for  the  ben- 
■and  tbrea  hnn-  (fit  of  my  two  daugh- 
dred  and  thirty-  tera,  Grace  Mary  and 
three  and  on»-  Emma  Elizabeth,  in 
third  dollars.  „„„^  interest,  the  sum 


T. 


U.888X 


That   ta   the 


iDterest  thereol   Being  safely  inveated...     (48,500 

altar.  

Item  VXll.  In  my  real  estate, 
that  is  my  property  on  731  Iau- 
vale   street,    my   lot   No.    61   In 
Hampden  village,  and  my  mort- 
Aceordlnf!  to    gage   on   St   Paul   property,   my 
my  above  astl-    son  Joseph  Dammann,  my  daugh- 
■>»*••  ter    Cfrace  JDammann,    and    my 

daughter  "Elizabeth    Dammann, 
Bhall  each  have  an   equal   one- 
third  interest,  according  to  and 
on  the  basis  of  the  alxive  eati- 
mate.     Whilst    my    son    Joaeph 
may  receive  his  one-third  inter- 
.    est  in  the  two  pieces  of  proper^ 
when  sold,  and  in  the  mortgage 
when  paid,  the  interest  of  my 
two   daughters    I    give    to    mv 
trustees  hereinafter  named  to  di- 
vide in  equal  parts  between  my 
dan^ters.     Not  the  capital  real- 
ized out  of  these  properties,  but 
Aeeordbig  to    the  annual  income  thereof,  after 
tbe  tbtm  eetl-    the    money   realized    shall    have 
mats.  been   carefully  invested  in  safe 

securities;    but   I    provide    that 
the  sale  of  my  property  on  Lan- 
vale  street  shall  only  be  made  at 
a  considerable  advance  above  my 
estimate  of  same,  if  any  of  my 
heirs,    wishing    to    continue    oc- 
cupying   the    same,    can    agree 
with  the  rest  as  to  a  fair  indem- 
nity on  the  basis  of  my  estimate 
for  such  occupancy. ' 
I  also  provide  that  the  sale  of  these  two  pieces 
of  property  on  Lauvule  street  and  in  Hampden 
village  is  to  be  determined,  as  to  time  and  sale, 
prices,  by  all  my  children,  my  executors,  and 
my  tmstee^  conjointiy,  and  I  advise  that  they 
be  not  sold  by  public  auction,  but  privately,  or 
be  put  for  sale  into  the  hands  of  a  reliable  good 
property  agent,— say,  for  instance,  Mr.  O.  Don- 
ovan,—=«(>me  months,  or  even  a  rear,  previous 
to  the  time  when  it  ia  desired  that  the  sale 
shonld  be  consummated. 

Itenl  IX.  My  tliree  one  thousand  dollar,  each, 
Union  and  Loganport  Railroad  bonds,  7  per 
cent.,  I  give  to  my  trustees  hereinafter  named, 
for  the  Denefit  of  my  two  daughters,  Orace 
Mary  and  B.  Elizabeth,  to  share  equally  in  the 
interest  of  the  bonds. 

Itete  X.  As  the  deaths  of  those  interested  itf 
die  bequests  to  my   trustees  ahall  occur*  the 


trusteeship  shall  cease,  and  my  two  daughters 
shall  each  have  the  rignt  to  diqMse  of  their  re- 
spective inhetitanoe  by  will  at  their  respective 
deaths. 

Item  XI.  To  provide  to  my  two  daughters, 
Grace  M.  and  B.  Elizabeth,  for  the  lack  of  in- 
come from  real  estate  not  yielding  any  interest 
until  sold  and  net  proceeds  invested  and  yield- 
ints  income,  I  request  that  my  tliree  sons,.  Jo. 
Francis,  Joseph,  and  William,  share  equally  in 
supplying  to  my  two  daughters  temporary  lack 
of  income. 

Item  XII.  Any  excess  over  the  estimated  cai>- 
ital  invested  in  my  business,  and  any  excesa 
over  the  estimated  values  of  my  real  estate  as 
well  as  any  other  'property,  personal  oc  real, 
not  herein  named,  and  whibh  I  may  die  pos- 
sessed of,  is  to  be  equally  divided  amon);  my 
children  under  the  above  directions,  the  inter- 
est bf  my  daughters  in  trust;  in  all  cases  chil- 
dren of  a  deceased  par«Bt  to  come  in  loco 
parentis. 

Item  XIII.  My  personal  effects,  furniture, 
books,  silverware,  and  anytliing  else  constitut- 
ing the  appointments  of  my  dwelling,  so  far  as 
they  belong  to  me,  and  not  already  to  one  or 
another  of  my  children,  I  desire  my  children 
fairly  and  amicably  to  divide  among  themselves 
in  kind  or  otherwise,  in  equal  shares  by  the 
reault  of  sale;  that  is,  after  my  brother  E. 
Dammann  and  my  sisteMn-law  shall  have  made 
choice  out  of  the  al>ove  of  some  article  for 
themselves  as  mementoes.  I  except,  however, 
from  this  division,  my  gold  watch  and  chain, 
which  I  give  to  my  son  John  Francis. 

Here  insert  item  XIV,  as  below. 

Item  XV.  I  name  as  my  trustees  the  Safe-De- 
porft  Company  of  Baltimore,  Mr.  F.  Newcomb- 
er,  prei^ent,  and  as  my  executors  my  -brother, 
E.  Dammann,  and  my  son  John  Francis  Dam- 
mann, requesting  the  two  latter  to  administer 
my  estate  without  charge,  except  any  the  neces- 
sary expenses. 

Item  XYI.  It  is,  I  know,  not  necessary  for  me 
to  request  my  children  to  pray  for  me,  and  have 
masses  said  for  the  repose  of  my  soul. 

This,  my  will,  was  made  on  the  18th  day  of 
December  in  the  year  1891,  whilst  I  was  in 
good  health,  and  in  full  possession  of  my  facul- 
ties, reason,  and  judgment,  and  without  any 
outside  influences. 

F.  Wm.  Dammann, 
Francis  William. 

Witnesses: 
Jos,  S.  Hastings, 
J.  T.  Mason,  R. 

Item  XIV.  If  any  of  my  children  married, 
and  dying  without  issue,  I  request  that  their 
respective  inheritance  from  me  which  they  die 
possessed  of  l>e  left  by  him  or  her  by  will  in 
trust,  with  the  proviso  that,  either  relict  wife 
or  relict  husband  marrying  again,  or  at  death 
of  either  relict  wife  or  relict  husband,  said  in- 
heritance shall  revert  to  my  estate,  for  the  ben- 
efit of  surviving  children  or  grandchildren. 

Tbe  orphans'  court  admitted  to  probate 
.items  1,  2,  8,  4,  and  16  in  their  entirety,  and 
items  8,  10,  12,  13,  and  15,  in  part,  omitting 
the  InterlineatloDs  therein.  Items  5,  6,  7, 
9,  11,  and  14  were  rejected  in  toto.  Item 
14,  being  an  unexecuted  codicil,  was  neces- 
sarily rejected.  There  was  testimony  on  tbe 
part  of  the  two  subscribing  witnesses,  in 
addition  to  the  usual  affidavit,  that  they  did 
not  notice  the  erasures,  interlineations,  atid 
additions  at  the  time  of  the  execution  of  the 
will;  and  that  item  14,  tbe  unexecuted  codi- 
cil, was  not  there  at  the  time  of  tbe  exe- 
cution. There  was  also  testimony  that  the 
testator  was  of  sound  and  disposing  mind 
from  the  time  of  the  execution  of  the  will  np 
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to  his  last  sickness  and  death;  that  the 
alleged  will  was  foond  among  the  other  pa- 
pers of  tbn  testator,  otter  his  death,  by 
Francis  W.  Dammann,  and  carefully  pre- 
served by  blm;  and  It  Is  admitted  by  the 
answer  of  the  executors,  the  caveatees,  that 
the  wUI  was  found  In  the  drawer  of  the  tes- 
tator's desk,  among  his  private  papers,  in 
the  condition  in  which  it  was  offered  for 
probate.  Nor  is  it  disputed  that  the  era- 
sures, interlineations,  and  obliterations  on 
the  foce  of  the  will  were  made  by  the  tes- 
tator himself;  and,  tf  there  was  an  absence 
of  proof  (which  {here  is  not  in  this  case) 
to  show  when  they  were  made,  the  presump- 
tion would  be  tliat  they  were  made  after 
the  execution  of  the  wilL  Jarm.  Wills,  { 
118,  and  authorities  there  cited.  By  the  ex- 
press terma  of  our  statute^  (section  811,  art. 
93,  Code,)  "no  devise  in  writing  of  lands, 
♦  ♦  •  nor  any  clause  thereof,  shall  be 
revocable  otherwise  than  by  some  other 
will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  or  burning,  cancelling, 
tearing  or  obliterating  the  same,  by  the  tes- 
tator lUmself,  or  in  his  presence,  and  by  his 
direction  and  consent."  And  in  the  case  of 
Eschbach  t.  Collins,  61  Md.  504,  we  said  that 
under  the  statute  an  entire  will  could  be  re- 
voked, or  any  clause  thereof,  by  simply  can- 
celing or  obliterating  the  same,  without 
the  ceremony  of  republication.  A  personal 
examination  of  the  will  itself  discloses  the 
fact  that  items  5,  6,  7,  8,  9,  and  11  were 
canceled  by  the  testator,  some  in  lead  pencil 
erasure,  and  others  in  ink.  In  addition  to 
this,  there  are  interlineations  in  both  lead 
pendl  and  ink,  and  marginal  notes  in  ink, 
in  Items  7  and  8,  and  an  obliteration  of  these 
notes  in  ink  and  pencil.  It  is  clear,  we  think, 
that  these  erasures  were  intended  by  the 
testator  as  a  cancellation  of  those  items  of 
his  will;  and  it  follows  that  items  10  and 
12  and  a  portion  of  item  8,  which  do  not 
appear  to  be  erased,  must  fall,  because, 
standing  alone,  they  would  be  uncertain, 
unintdllgible,  and  repugnant  to  the  entire 
scheme  of  the  wiU.  We  have  carefully  ex- 
amined the  original  will,  which  is  before  us 
for  personal  inspectlcm,  and  are  satisfied 
from  the  erasures  on  its  face  in  both  lead 
pencil  and  ink,  from  the  interlineations 
therein,  some  in  lead  pencil  and  others  in 
ink,  from  the  marginal  notes,  afterwards 
erased,  it  was  the  manifest  intention  of  the 
testator  to  revoke  the  entire  will  by  cancel- 
lation, and  to  make  a  new  one.  While  there 
are  items  in  this  wiU  which  have  not  been 
specifically  erased,  yet,  upon  a  careful  in- 
spection of  the  whole  will,  in  connection 
with  the  additions,  interlineations,  and  era- 
sures thereon,  we  are  of  the  opinion  that  the 
testator  did  by  these  erasures  cancel  and 
obliterate  the  entire  will.  Being,  therefore, 
of  the  opinion  that  the  effect  of  the  obUter- 
ations  of  the  items  of  the  will  in  this  case 
is  to  revoke  the  same  under  our  statute,  we 
diall  reverse  the  order  appealed  from,  and 


remand  the  cause,  so  that  an  order  may  be- 
passed  in  accordance  with  the  views  ex- 
pressed herein;  costs  to  be  paid  out  of  the 
estate.    Ordor  reversed,  and  cause  remanded. 


(78  Ud.  (IT) 
NORTH  BALTIMORE)  PASS.  BT.  CO.  v. 

KASKELL 
(Court  of  Appeals  of  Maryland.    Jan.  28,  1894.) 

CABBIEBS  OV  FaSSKNOEKS — COMTRIBUTOBV  NeOLI- 
OENOB. 

1.  Where  a  passenger  on  a  street  car  has 
his  hand  crushed  by  a  collision  with  a  frei^t 
car  standing  on  an  adjoining  track,  the  street- 
car compau;r  has  the  burden  of  showing  tliat 
the  injury  did  not  result  from  its  negligence,  or 
that  it  could  have  been  avoided  by  the  passenger 
with  ordinary  care. 

2.  When  an  overcrowded  street  car  ran  off 
the  track,  and  jolted  on  cobble  stones  for  two 
blocks,  without  an  effort  at  replacement  by  the 
driver,  and  in  turning  collided  with  a  freight 
■car  standing  on  a  switch  four  or  five  feet  from 
its  track,  me  question  whether  negligence  can 
be  imputed  to  a  seated  passenger  whose  hand, 
clasping  the  window  post,  was  crushed  by  the 
freight  car,  is  for  the  jury,  in  view  of  conflict- 
ing evidence,  whether  he  had  all  the  while  had 
his  hand  outside  the  window,  or  caught  the  post 
to  hold  himself  in  place,  after  the  car  left  the 
track.  Railroad  Co.  v.  Andrews,  39  Md.  353, 
distinguished. 

Appeal  from  Baltimore  court  of  common 
pleas. 

Action  by  Charles  Kaskell  against  the 
North  Baltimore  Passenger  Railway  Com- 
pany for  damages  for  personal  Injuries. 
Judgment  for  plalntifr.  Defendant  appeals. 
Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, FOWLER,  BBISOOB,  BOYD,  PAGB, 
and  ROBERTS,  JJ. 

R.  D.  Morrison,  H.  Munnikhuysen,  and  N. 
P.  Bond,  for  appellant.  Isidor  Schoenberg 
and  Charles  W.  Field,  for  appellee. 

ROBERTS,  J.  The  plaintiff,  while  a  pas- 
senger on  one  of  the  defendant's  cars,  was 
injured  in  the  hand.  In  consequence  of  the 
car  colliding  with  one  of  the  freight  cars  of 
the  Western  Maryland  Railroad  Company. 
It  appears  from  the  testimony  tliat  on  the 
night  of  September  9,  1891,  the  plaintiff  tooK 
passage  on  one  of  the  defendant's  Centre 
street  line  of  cars  In  the  city  of  Baltimore, 
and  while  a  passenger  thereon  the  car  ran 
off  the  track  at  the  east  end  of  Centre  street 
bridge,  crossing  Jones'  faills,  and  continued 
off  the  track  without  effort  on  the  part  of 
the  driver  to  replace  it,  until  it  had  run 
down  Centre  street  to  Front  street,  then  into 
High  street,  and  down  High  to  Hilton  street, 
a  distance  of  more  than  two  squares.  On 
the  night  of  the  injury.  Just  at  the  street  cor- 
ner where  the  car  makes  a  sharp  tnm  to  the 
right  into  Front  street,  there  was  a  Western 
Maryland  box  freight  car  standing.  The 
driver  of  the  street  car  allowed  the  same  to 
be  drawn  over  the  cobble  stones  with  such 
rapidity  that  the  rear  of  the  car  was  thrown 
around  so  far  to  the  left  that  it  was  brought 
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Into  coniBton  with  the  freight  car,  thru  lacer- 
ating and  mashing  the  right  hand  of  the 
plaintiff,  with  which,  at  the  moment  of  acci- 
dent, he  was  holding  on  to  one  of  the  ap> 
rights  or  sash  between  the  windows  of  the 
cars.  When  he  first  took  hold  of  the  np- 
rl^t  or  sash  is  one  of  the  questlonB  of  im- 
portance which  this  appeal  presents,  and 
about  which  the  testimony  Is  conflicting.  It 
appears  from  the  testimony  offered  on  the 
part  of  the  plaintiff  that  the  car  was  densely 
crowded.  Passengers  were  standing  in  the 
aisle,  and  filling  the  rear  platform.  The  ear 
was  Jolting  heavily,  and  passengers  with  dif- 
flcolty  retained  their  seats  in  the  car.  The 
plaintiff.  In  his  testimony,  says  "that  he  Jtun. 
took  hold  of  the  window  when  the  car  got 
off  the  track,  because  otherwise  he  could  not 
hold  himself.  That  was  the  first  time  be  baa 
his  band  on  the  window.  That  he  did  not 
have  his  hand  hold  of  the  window  before 
that"  The  defendant  offered  testimony  tend- 
ing to  show  that  the  plaintiff,  before  and  at 
the  time  the  car  ran  off  the  track,  had  been 
Bitting  with  his  elbow  resting  on  the  sill  of 
the  window  of  the  car,  and  his  hand  clasped 
around  the  post  of  the  window,  the  back  of 
his  hand  being  outside  the  car. 

The  questions  which  have  been  discussed 
before  us  arise  on  the  exception  to  the  grant- 
ing of  the  plaintiff's  first  prayer,  and  to  the 
rejection  of  the  defendant's  first  and  fourth 
prayers.  The  plaintiff's  first  prayer  presents 
no  new  proposition  of  law,  and  has  on  more 
than  one  occasion  had  the  approval  of  this 
court.  The  prayer  is  as  follows:  "If  the 
jury  believe  that  the  plaintiff  was  a  passen- 
ger on  one  of  the  defendant's  cars,  and  whilst 
being  carried  therein  was  Injured  by  a  col- 
lision of  said  car  with  a  railroad  car  on  an- 
other track,  close  to  defendant's  track,  then 
the  presumption  is  that  the  injury  resulted 
trom  the  negligence  of  the  defendant,  and 
the  plaintiff  is  entitled  to  recover,  unless  the 
defendant  abows  that  said  injury  did  not  re- 
sult from  its  negligence,  or  that  the  accident 
could  have  been  avoided  by  the  exercise  of 
ordinary  care  pa  the  part  of  the  plaintiff." 
The  criticism  which  has  been  indulged  witli 
respect  to  this  prayer  is  rather  hypercritical 
than  sound  or  practical.  It  Is  contended  'that 
the  prayer  (exoept  for  unimportant  verbal 
alterations)  is  the  same  as  that  passed  upon 
and  condemned  by  this  court  in  Railroad  Co. 
T.  Andrews,  39  Md.  353.  But  this  Is  an  er- 
ror.  The  prayer  in  the  Andrews  Case  was 
disapproved  because  it  failed  to  instruct  the 
Jury  as  to  the  effect  of  contributory  negli- 
gence on  the  part  of  the  plaintiff.  The  court 
then  says:  "No  doubt  the  coort  intended  the 
last  clause  of  its  first  instruction  as  a  modifl- 
oaflon  of  this  prayer,  but,  as  the  two  stand, 
and  upon  the  assumption  there  was  no  error 
im  that  given  by  the  court,  there  seems  to  l>e 
«  plain  inconsistency  between  them,:  weU  cal- 
enlated  to  confuse  and  mislead  the  Jury." 
The  last  clause  of  the  court's  Instruction  In 
the  Andrews  Case  is  similar  in  all  material 


respects  to  the  last  clause  of  the  plaintiff's 
first  prayer  in  this  case,  and,  we  think,  an- 
nounces the  law  correctly.  The  defendant's 
first  prayer  was  properly  rejected,  because  it 
Is  based  upon  a  state  of  facts  not  found  In 
the  record.  To  say  that  the  contributory  neg- 
ligence of  the  plaintiff  appears  from  the  un- 
contradicted evidence  in  the  case  Is  simply  to 
ignore  the  manifest  meaning  of  the  plaintiff's 
testimony,  which  fiatly  contradicts  the  testi- 
mony of  the  defendant  in  every  material  re- 
spect. In  the  Andrews  Case,  39  Md.  352,  the 
court,  commenting  upon  this  question,  says: 
"It  must  be  observed,  however,  that  while  It 
is  admitted  the  plaintiff's  arm  was  out  of 
the  window  at  the  time  of  the  accident,  there 
Is  a  conflict  of  testimony  as  to  bow  it  came 
to  be  thus  exposed,  whether  as  stated  by  the 
plaintiff  or  by  the  witnesses  for  the  defense. 
This  question  of  fact  it  is  the  undoubted  prov- 
ince of  the  Jury  to  determine,  and  upon  the 
weight  of  evidence  In  this  respect  it  is  not 
our  province  to  express  any  opinion."  We 
are  of  opinion  that  the  defendant's  fourth 
prayer  was  properly  rejected.  By  this  In- 
struction the  court  was  requested  to  say  that 
if,  under  the  drcumstances  detailed  in  the 
record,  the  plaintiff  took  hold  of  the  part  of 
the  window  sash,  etc.,  and  kept  his  hand  in 
the  same  position  untU  the  happening  of  the 
injury  complained  of,  and  that  the  injury 
complained  of  would  not  have  occurred  U 
the  plaintiff  had  not  so  had  his  hand  outside 
of  said  car,  etc.,  then  the  verdict  of  the  Jury 
must  be  for  the  defendant,  unless  they  shall 
find  that  there  was  some  controlling  or  Justi- 
fying necessity  for  the  plaintiff  so  to  put  and 
keep  his  hand  on  the  outside  of  said  car,  and 
there  is  no  evidence  in  the  case  of  any  such 
controlling  or  Justifying  necessity  or  cause. 
In  this  Instruction  we  have  substantially  the 
same  question  which  is  presented  by  the  pre- 
ceding prayer,  and,  for  the  reasons  already 
assigned,  we  might  dispose  of  the  exception 
without  further  comment.  The  question  is, 
however,  Important  in  view  of  the  fact  that 
street-car  travel  has  become  very  common, 
and  of  recognized  convenience  and  comfort 
It  would  very  soon  cease  to  be  either  con- 
venient or  comfortable  if  the  drivers  or  man- 
agers of  cars  were  to  be  permitted  to  adopt 
cobble  stone  for  tracks,  especially  when  cars 
are  overcrowded.  No  reasonable  excuse  can 
be  assigned  for  the  conduct  of  the  driver  of 
the  car  on  which  tha  plaintiff  was  injured  In 
allowing  the  same  to  remain  off  the  tracks 
for  two  squares,  without  effort  on  his  part  to 
replace  it  The  question  of  contributory  neg- 
ligence vel  non  must  depend  upon  the  facts 
of  each  particular  cose.  There  is  no  arbi- 
trary rule  by  which  all  cases  are  to  be  dassl- 
fled  and  determined.  While  It  has  been  gen- 
erally held  to  be  the  correct  doctrine  that 
when  one,  as  In  the  Andrews  Case,  allows 
his  arm  or  elbow  to  protrude  from  the  win- 
dow of  a  moving  car,  and  is  injured  thereby, 
he  Is  not  entitled  to  recover,  for  the  reason 
that  his  negligence  has  directly  contributed 
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to  produce  the  Injury.  But  tbe  facts  of  this 
case  are  materially  variant  from  those  to  be 
found  in  Andrews  Oase  and  the  other  cases 
where  the  same  doctrine  Is  held.  Here  we 
have  a  street  car  oft  the  track,  driven  rapidly 
over  cobble  stones  for  two  squares,  loaded 
beyond  its  reasonable  capacity,  its  aisle  and 
platform  crowded,  colliding  with  a  freight 
car  standing  on  a  switch  of  the  W.  M.  B.  R. 
Co.,  distant  from  the  street-car  trade  between 
four  and  five  feet,  which  could .  have  been 
seen  by  the  driver,  if  properly  attentive  to 
his  duty,  and  no  effort  made  on  his  part  to 
replace  tbe  car  on  Its  proper  track  by  which 
the  accident  could  have  been  avoided.  This 
describes  a  case  of  negligence  pure  and  slm> 
pie.  As  to  where  or  how  the  plaintiff  came 
to  grasp  the  window  post,  and  the  Justifying 
necessity  for  so  doing,  the  testimony  is  con- 
flicting, but  it  must  have  happened  either  ac- 
cording to  the  plaintiff's  statement  or  that  of 
the  defendant's  witnesses,  and,  under  the  cir- 
cumstances, the  question  was  solely  for  tbe 
determination  of  the  Jury,  and  beyond  the 
province  of  tbe  court  to  determine.  Railroad 
Co.  ▼.  Andrews,  39  Md.  852.  We  think  the 
court  below  has  correctly  announced  the 
law  and  given  to  the  defendant  all  the  law 
to  which  It  was  entitled.  We  find  no  error 
In  the  rulings  below,  and  therefore  aillrm 
the  Judgment   Judgment  afllrmed. 


(78  Md.  B37) 

KUXKBNDALL  et  al.  v.  DEVECMON  et  aL 

<Conrt  of  Appeals  of  Maryland.    Jan.  23,  1894.) 

WiLU — Natdbb  or  Estate— Rights  of  Lboatebb 
^Dbvisb  in  Lieu  or  Dowbb — Election  to  Re- 
«ot — Effect. 

1.  Testator  bequeathed  certain  bonds  and 
dqiosits  to  Ills  daughter,  subject  to  an  execu- 
tory devise  to  bis  sister.  Hda,  that  the  daugh- 
ter, claiming  under  the  will,  could  not  estab- 
lish her  right  to  take  the  deposits  absolutely  by 
showing  title  to  them  in  herself. 

2.  Testator  bequeathed  certain  property  to 
his  daughter,  subject  to  an  executory  devise  to 
his  sister.  By  another  clause  he  directed  his 
executors  to  dispose  of  the  residue  of  his  estate, 
and  to  give  part  of  the  proceeds  to  the  daugh- 
ter. Beld,  that  the  daughter  took  her  share  of 
the  residue  free  from  the  devise  over. 

3.  A  widow  who  elects  to  take  dower  in- 
stead of  a  devise  in  lieu  thereof  is  entitled  to 
take  in  kind. 

4.  Testator  bequeathed  certain  property  to 
his  daughter  in  trust  till  she  became  of  age, 
subject  to  an  executory  devise  to  his  sister. 
Held,  that  the  daughter,  upou  attaining  her  ma- 
jority, was  entitled  to  the  control  of  the  prop- 
erty nee  from  trustees. 

Appeals  from  circuit  conrt,  Allegany  conn- 
ty.  In  equity. 

BUI  by  Althea  L.  Kuykendall  and  husband 
against  J.  Semmes  Devecmon  and  others  for 
an  adjudication  as  to  the  rights  of  the  lega- 
tees Slid  distributees  under  the  will  of  John 
S.  Coombs,  deceased.  From  an  wder  ratify- 
ing the  report  of  an  auditor  as  to  the  maimer 
of  dlstrlbntlou,  plalntifCs  appeal.  Affirmed 
la  part  and  reversed  In  part. 

Aigaed  before  ROBINSON,  C.  J.,  and  BRY- 
AN, FOWIiBB,  PAQB,  and  BOYD,  JJ. 


D.  James  Blackiston  and  B.  A  Richmond, 
for  appellauta.  J.  Semmes  JDeverauon,  for 
appellees. 

PAGE,  J,  1.  The  questions  arise  on  these 
appeals  from  out  of  the  distribution  of  the 
estate  of  John  S.  Coombs,  whose  last  will 
was  construed,  and  the  right  of  parties  under 
It  determined,  by  this  court  in  Devecmon  v. 
Shaw.  70  Md.  219,  16  AU.  64d.  His  daughter, 
Althea  Louisa  Coombs,  who  has  since  inter- 
married with  Daniel  F.  Kuykendall,  liaring 
arrived  at  the  age  of  21  years,  has  filed  a  pe- 
tition praying  the  court  to  assume  Jurisdic- 
tion over  the  subject-matter  of  the  will  and 
the  estate  ot  her  father  in  the  hands  ot  tbe 
executors  and  trustees  appointed  by  the  tes- 
tator, and  to  further  adjudicate  the  rights  of 
the  several  legatees  and  distributees  of  his 
estate.  Upon  this  petition  all  the  parties  in- 
terested answered,  and  the  court  passed  an 
order  by  which  It  assumed  Jurisdiction  of  the 
estate;  ordered  the  executors  and  trustees  to 
make  a  full  report,  that  a  final  distribution 
might  be  made;  and  on  tbe  4th  of  August, 
after  the  trustees  and  executors  had  made 
their  several  reports,  and  other  proceedings 
were  had,  ordered  the  papers  to  be  referred 
to  the  auditor,  with  the  Instructions  set  out 
in  the  record.  On  the  28th  of  September, 
1800,  the  auditor  submitted  his  report,  to 
the  ratification  of  which  Mr.  Kuykendall 
and  Messrs.  Shaw  and  Devrles  and  the  Deveo- 
mons  objected  upon  various  grounds,  which 
will  be  stated  hereafter.  By  the  third  clause 
of  John  S.  Coombs'  will,  he  bequeathed  to  his 
daughter,  Althea  Louisa,  the  balance  of  Unit- 
ed States  bonds  ixrested  in  his  name, 
amounting  to  $29,000,  viz.  15  shores  of  stpck 
In  the  Second  National  Bank  of  Cumberland, 
25  sliares  of  stock  In  the  National  Bank  of 
Baltimore,  and  also  all  the  money  deposited 
in  his  daughter's  naihe  In  the  ftdlowlng  Sav- 
ings Banks  in  Baltimore,  viz.  the  Eutaw  Sav- 
ings Bank,  the  Central  Savings  Bank,  the 
Metropolitan  Savings .  Bank,  and  the  Sav- 
ings Bank,  "subject  to  be  defeated  by  the 
death  of  said  Althea  Louisa  ^thout  leaving 
a  child  or  children  at  the  time  of  her  death, 
or,  in  case  she  shall  die  having  a  child  or 
children  surviving  her,  by  the  death  of  such 
child  or  of  ail  such  children  under  the  age  of 
twenty-one  years,"  and,  In  the  event  of  such 
contingencies  happening,  this  property  is  to 
pass  to  Mrs.  Althea  M.  Devecmon,  and  to 
her  children  and  grandclilldren,  to  stand  in 
the  place  of  their  deceased  parents.  70  Md. 
229,  le  Atl.  645.  The  money  in  the  savings 
banks,  amounting  to  the  mim  of  $5,725.83,  was 
deposited  In  llie  name  of  Althea  Coombs 
while  she  was  a  minor,  and  she  claims  that 
It  was  her  proi>erty  at  the  time  It  was  so  de- 
posited, and  still  is.  It  is  treated  by  the  audi- 
tor as  part  of  the  estate  of  the  testator,  and 
subject  to  the  executory  devise  to  Mrs.  De- 
vecmon, whereas  she  contends  It  should  have 
been  awarded  to  her  absolutdy.  It  Is  un- 
necessary to  Inquire  whether  the  proof  es- 


Digitized  by 


Google 


Md.) 


KUTKENDALL  ».  DEVUCMON. 


413 


tabliahea  her  title  to  this  property,  because, 
U  she  claims  an  Interest  uoder  the  will,  she 
most  give  full  effect  to  its  proTisions,  as  far 
as  she  Is  able.  It  Is  only  carrying  out  the 
plain  intent  of  the  testator  that  the  funds  In 
the  savings  banlcti  should  stand  on  the  same 
footing  with  the  other  items  of  property 
mentioned  in  the  same  clause,  and  be  sub- 
ject, like  them,  to  the  executory  devise  to 
Mrs.  Devecmon.  "The  foundation  of  this 
doctrine,"  said  this  court  In  Barbour  v.  Mitch- 
ell, 40  Md.  161,  (citing  from  Spencer  on  Eq- 
nl^,)  "is  the  hitentlon  of  the  testator,  and  its 
characteristic  Is  that  by  equitable  arrange- 
ment elTect  is  given  to  a  donation  of  that 
which  is  not  the  property  of  the  donor.  ♦  •  • 
The  intention  being  assumed,  the  conscience 
of  the  donee  is  affected  by  the  condition, 
(though  destitute  of  legal  validity,)  not  ex- 
pressed, but  Implied,  annexed  to  the  benefit 
proposed  to  him.  To  accept  the  benefit  while 
he  declines  the  burden  is  to  defraud  the  de- 
sign of  the  donor."  McElfresh  v.  Schley,  2 
6111,181. 

2.  Mrs.  Kuykendall,  who  also  excepts  to 
the  report,  because  "the  sum  of  $6,521.28,  be- 
ing two-thirds  of  the  residuum  after  paying 
debts,"  etc..  Is  audited  to  her,  "subject  to  the 
devise  to  Mrs.  Devecmon,"  whereas  she  claims 
that  it  should  have  been  awarded  to  her  ab- 
solutely, tree  from  any  trust  in  the  will,  and 
also  from  the  devise  over  to  Mrs.  Devecmon. 
The  testator,  having  made  certain  devises 
and  bequests,  directed  his  executors  to  sell 
all  his  real  and  personal  property  not  other- 
ifise  disposed  of  in  his  will,  and  to  divide 
the  proceeds  between  his  wife  abd  daughter, 
one-third  to  his  wife,  and  two-thirds  to  his 
daughter.  Mrs.  Ck)ombs  renounced  the  will, 
and  In  consequence  the  specific  property  in- 
tended to  pass  to  the  widow  under  the  will 
became  subject  to  the  power  of  sale  vested  In 
the  executors  as  "part  of  the  estate  not  oth- 
erwise disposed  of,"  and  an  intestacy  result- 
ed "as  to  the  one-third  of  the  real  and  po*- 
sonal  estate  embraced  in  and  operated  upon 
by  the  residuary  clause  of  the  will."  70  Md. 
227,  16  Atl.  645.  The  court  below  was  of 
the  opinion  that  the  decree  In  the  case  In  70 
Md.  and  16  Atl.  embraced  the  portion  of 
the  residuary  fund  bequeathed  to  the  daugh- 
ter, but  we  cannot  concur  with  him.  The  de- 
cree states  that  the  adjudication  was  made 
"tor  the  reasons  set  forth  in  the  opinion  of 
the  court  filed  ip.  the  case."  We  are  there- 
fore at  liberty  to  refer  to  the  opinion  to  as- 
sist us  In  determining  the  scope  of  the  de- 
cree, and  to  what  portion  of  the  will  it  was 
intended  to  apply.  In  his  opinion  Judge  Al- 
rey  states  that  the  case  was  submitted  for 
the  purpose  of  otrtalning  a  Judicial  construc- 
tion of  the  will  "with  respect  to  certain  ques- 
tions supposed  to  be  of  doubtful  solution," 
and,  after  citing  the  clause  containing  the 
limitation,  proceeds  to  fflscuss  the  nature  and 
effect  of  "this  devise  over."  There  Is  not  a 
word  in  reference  to  the  propo-ty  disposed  of 
by  the  residnary  clause,  except  In  connection 


with  the  effect  of  the  renunciation  of  the 
widow.  When  the  decree,  therefore,  speaks 
of  the  real  and  personal  estate  bequeathed 
to  the  daughter  by  the  testator,'  it  must  be 
held  to  refer  to  that  only  which  passed  un- 
der the  particular  clause  he  was  considering, 
and  not  to  that  covered  by  the  residuary 
clause.  Turning  now  to  the  will  itself,  we 
find  in  It  no  intention  of  the  testator  to  sub- 
ject the  property  passing  to  the  daughter  un- 
der the  residuary  clause  to  the  limitations  In 
faror  of  Mrs.  Devecmon  that  he  had  Im- 
pressed upon  that  portion  of  his  property 
which  he  had  devised  under  the  preceding 
paragraph.  He  had  one  child  only,  a  daugh- 
ter. He  possessed  a  considerable  property, 
and  no  doubt  desired  her  and  her  children  to 
enjoy  the  great  bulk  of  his  estate.  If,  how- 
ever, his  daughter  died  without  children,  or 
if  she  left  children,  bat  all  such  died  before 
attaining  the  age  of  21  years,  it  was  his  wish 
that  a  portion  of  his  estate  should  go  to  his 
sister,  Mrs.  Devecmon;  and  for  that  reason 
he  sets  apart  and  names  specifically  the  sev-. 
eral  Items  of  property  which,  upon  the  hap- 
pening of  the  contingencies  mentioned,  she 
shall  take;  and  then,  by  a  clause  which  is 
perfectly  clear  and  unambiguous,  he  directs 
his  executors  "to  dispose  of  all  real  and  per- 
sonal property  not  otherwise  herein  disposed 
of,  and  the  proceeds  to  divide  between  my 
wife,  Wilhelmenla  J.  Coombs,  and  daughter, 
Altbea  Louisa  Coombs;  one-third  to  my  said 
wife  and  two-thirds  to  my  said  daughter." 
Foe  these  reasons  we  think  this  sum  should 
have  been  awarded  to  Mrs.  Kuykendall  free 
from  any  limitation  over. 

3.  The  right  of  the  widow  to  receive  her 
share  of  the  estate  In  liind  seems  to  be  recog- 
nized and  well  established  In  this  state.  Sec- 
tion 292  of  article  93  of  the  Code  provides 
that  a  widow  who  has  renounced  shall  be  en- 
titled to  "one-third  of  the  personal  estate  of 
her  husband,  which  shall  remain  after  pay- 
ment of  his  Just  claims  against  him,  and  no 
more."  .  This  provision  was  codified  from  the 
act  of  1798,  (chapter  101.)  which  established 
the  testamentary  law  of  the  state.  In  Evans 
V.  Iglehart,  6  aiU  &  J.  192,  Judge  Dorsey  said 
that  "executors,  under  the  policy  and  provi- 
sions of  our  testamentary  system,  are  re- 
quired to  divide  specifically,  or.  In  other 
words.  In  kind,  between  the  legatees  and  dis- 
tributees of  the  deceased,  except  so  far  as  a 
sale  may  have  been  necessary  for  the  security 
and  benefit  of  the  estate,  *  *  *  or  where 
they  are  unable  to  make  a  satisfactory  dis- 
tribution" without  a  sale.  Williams  v. 
Holmes,  9  Md.  200;  Williams  v.  Kelly,  6  Bar. 
&  J.  59;  Crawford  v.  Blackburn,  19  Md.  42. 
Nor  do  we  think  this  Is  a  case  to  apply  the 
doctrine  of  registration,  so  as  practically  to 
throw  the  payment  of  the  dower  upon  the 
residuary  fund  by  holding  the  bequest  to  the 
widow  as  a  trust  for  the  ben^t  of  those 
whose  legacies  may  be  abated  In  consequence 
of  havlng'to  surrender  a  portion  of  their  leg- 
acies to  the  widow.    The  ground  upon  which 
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courts  of  equity  interfere  In  such  cases  Is  for 
the  purpose  of  carrying  out  the  will  of  the 
testator,  and  -to  see  to  It  that  the  donor's 
bounty  is  distributed  on  the  terms  and  in  the 
manner  he  desires;  and  for  that  reason  a 
legatee  takes  his  gift  with  all  the  burdens 
the  testator  sees  fit  to  impose.  Story,  Bq.  § 
1077;  1  Pow.  Dev.  430;  Birmingham  v.  Klr- 
vran,  2  Schoales  &  L.  440.  A  widow,  to 
whom  a  general  bequest  is  made  by  her  hus- 
band in  lieu  of  dower,  is  a  purchaser  under 
the  will  with  a  fair  consideration.  Durham 
T.  Rhodes,  23  Md.  242.  If,  therefore,  she 
chooses  not  to  accept  the  legacy  thus  offered 
in  lieu  of  her  dowor,  she  takes  of  the  estate, 
not  under  the  will,  but  in  opposition;  and, 
as  was  said  In  Devecmon  t.  Shaw,  70  Md. 
227,  16  Atl.  645,  "the  property  Intended  to 
pass  thereby  remains  as  if  no  such  devises 
and  bequest  had  been  made.  Nor  does  such 
renunciation  affect  other  devises  and  legacies, 
except  as  they  may  be  diminished  by  the 
award  to  the  widow  of  her  legal  portion  out 
of  the  estate."  We  think,  therefore,  there 
was  no  error  in  the  audit  In  awarding  to  the 
widow  her  share  of  the  estate  in  lUnd. 

4.  The  remaining  question  is  whether  Mrs. 
Kuykendali,  being  now  of  age,  is  not  entitled 
to  the  immediate  possession  of  the  property 
which  is  subject  to  the  executory  devise  of 
Mrs.  Devecmon,  free  from  new  trustees  to  be 
appointed  by  the  coturt  In  the  case  In  70 
Md.  and  16  Atl.  It  was  determined  that  the 
daughter  took  an  estate  in  fee  in  the  realty, 
and  the  entire  Interest  In  the  personalty,  de- 
feasible as  to  both  realty  and  personalty,  up- 
on the  happening  of  the  contingencies  sped- 
fled.  The  trustees  named  took  no  estates, 
but  only  management  and  control,  to  continue 
until  the  daughter  attained  the  age  of  21 
years,  or  until  h«r  death,  if  she  should  die 
tmder  that  age.  Under  those  circumstances, 
we  think  the  principles  laid  down  in  the  case 
of  Boyd  T.  Boyd,  6  Qili  &  J.  33,  are  decisive 
of  this.  In  that  case  the  testator  bequeathed 
a  sum  of  money  of  which  the  legatee  was 
then  In  possession,  to  be  at  his  disposition 
"for  his  use  free  of  Interest"  during  his  nat- 
ural lifetime,  but  after  his  death  to  be  in- 
vested in  bank  stock  in  the  name  of  and  for 
the  account  of  other  persons,  whom  be  des- 
ignated. Upon  an  application  for  security 
for  Its  protection  the  court  held  that  those 
claiming  in  remalndw  had  "no  right  t»  the 
interiKwition  of  this  court,  unless  they  can 
show  that  by  suffering  the  fund  to  remain 
In  his  hftnds  •  •  •  their  residuary  inter- 
est will  be  put  In  jeopardy."  It  is  true  the 
property  is  now  in  the  hands  of  trustees  ap- 
pointed by  the  testator,  but  by  the  terms  of 
the  wlU  their  functions  were  to  cease  on 
the  arrival  of  the  daughter  at  the  age  of  21 
years;  and  we  have  no  doubt,  from  a  full 
consideration  of  the  whole  will,  that  Mr. 
Ooombs  Intended  to  give  to  her  the  fullest  en- 
joftnent  of  his  bounty  after  she  came  of  age. 
Inasmuch  as  the  two-thirds  of  the  residuary 
fund  belonging  to  Mrs.  Kuykendali  Is  award- 


ed to  her  subject  to  the  executory  devise  to 
Mrs.  Devecmon,  and  not  to  bese  absolutely, 
we  must  reverse  the  order  of  the  court  ratify- 
ing the  audit,  and  remand  the  case,  that  a 
new  audit  may  be  made  awarding  said  fund 
to  her  absolutely.  Order  affirmed  in  part  and 
reversed  in  part,  and  cause  remanded  for  a 
new  audit  in  conformity  with  this  opinion; 
costs  to  be  paid  out  of  the  estate. 


(78  Md.  E61) 

SAVAGE  V.  BARTLETT. 

(Court  of  Appeals  of  Maryland.     Feb.  6,  1884.) 

iHBOLVsttT  Corporation — VtULmvixvi  fRoocBS- 
MBNT  or  Subscription  —  Repudiation  bt  Sub- 
scriber—Liabilitt  TO  Creditors. 

Where  a  subscription  to  the  capital  atodc 
of  a  corporation  was  procured  by  fraud  of  the 
corporation,  and  the  subscriber  diBcovered  the 
fraud  without  laches,  and  repudiated  the  con- 
tract in  a  reasonable  time  after  the  discovery  of 
the  fraud,  and  before  the  execution  by  the  cor- 
poration of  an  assignment  for  benefit  of  credit- 
ors, such  facts  constitute  a  defense  to  an  ac- 
tion by  the  assignee  against  the  subscriber  for 
his  subscription,  though  the  creditors  gave  cred- 
it to  the  corporation  on  the  faith  of  such  sai>- 
scription. 

Appeal  from  Baltimore  city  court 
Action  by  J.  Kemp  Bartlett,  Jr.,  as  trustee 
of  the  Valley  Land  &  Improvement  Company, 
against  Charles  E.  Savage,  for  unpaid  sub- 
scriptions to  the  capital  stock  of  the  compa- 
ny. From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

Argued  before  ROBINSON,  O.  J.,  and  BRY- 
AN. McSHERRY,  ROBERTS,  and  PAGE,  JJ. 

Wm.  A  Fisher,  for  appellant.  CIl  Mar- 
shall and  Jos.  0.  France,  for  apprilee. 

ROBINSON,  0.  J.  The  VaU^  Land  & 
Improvemait  Company  was  incorporated  by 
an  act  of  the  legislature  of  the  state  of  Vbr- 
glnla  approved  January  29,  1890,  with  a 
capital  stock  of  $2,000,000.  In  April,  1881, 
within  16  mcmths  after  its  inoorporatlon, 
the  company  executed  a  deed  of  trust  con- 
veying all  Its  property,  including  its  un- 
paid capital  stock,  to  trustees  for  the  benefit 
of  its  creditors.  In  August  of  the  same  year, 
upon  a  bill  filed  by  the  creditors  in  the  chrcult 
court  of  Page  county,  Va.,  the  plaintiff  was 
appointed  sole  trustee  to  execute  the  deed  of 
trust,  in  the  place  of  the  four  trustees  there- 
in named,  and  was  authorized  and  directed 
to  collect  all  moneys  due  upon  subscriptions 
to  its  capital  stock.  This  is  an  action  at  law 
brought  by  the  plaintiff,  as  trustee,  against 
the  defendant,  to  recover  the  unpaid  Install- 
ments due  by  him  upon  his  subscription  to 
the  capital  stock  of  the  company.  The  de- 
fense is  that  the  defendant  was  Induced  to 
become  a  shareholder  upon  the  faith  of  cer- 
taln  representations  set  forth  in  a  prospectus 
Issued  by  the  company,  and  that  these  rei>- 
resentations  were  false  and  fraudulent,  and 
that  the  defendant,  within  a  reastmable  time 
after  the  discova7  of  the  fraud,  and  before 
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the  execatlon  of  the  deed  of  trust,  notified  the 
president  of  the  company  that  he  repudiated 
the  contract,  and  refused  to  make  any  fur- 
ther payments  on  account  of  his  subscription. 
And  the  question  is  whether  these  facts,  if 
found  by  the  Jury,  constitute  a  valid  defense 
to  the  action.  As  against  the  company  it- 
self. It  Is  well  settled  that  a  shareholder  may 
rescind  a  contract  of  subscription  procured 
through  the  fraud  of  the  company,  within  a 
reasonable  time  after  the  discovery  of  the 
fraud.  "Contracts  of  this  description,"  says 
Lord  Romilly,  "between  an  individual  and  a 
company,  so  far  as  misrepresentation  or  sup- 
pression of  the  truth  Is  concerned,  are  to  be 
treated  lilxe  contracts  between  any  two  In- 
dividuals. If  one  man  makes  a  false  state- 
ment, which  misleads  another,  the  way  In 
which  that  Is  to  be  treated  affords  the  ex- 
ample for  the  way  in  which  a  contract  is  to 
be  treated  where  a  company  makes  a  false 
statement  which  misleads  an  individual." 
Ralh-oad  Co.  v.  Kisch,  2  L.  B.  H.  !>.  99.  And 
this  well-settled  rule  applies  with  even  great- 
er strictness  In  regard  to  representations  set 
forth  in  a  prospectus  issued  by  a  company 
for  the  puri>o8e  of  inviting  persons  to  Join  in 
the  undertaking;  and  although  some  allow- 
ances must  be  made  for  the  manner  in  which 
the  advantages  which  are  likely  to  be  enjoyed 
by  the  subscribers  are  described,  yet,  as  was 
said  by  the  lord  chancellor  in  the  case  to 
which  we  have  Just  referred,  "no  misstate- 
ment or  concealment  of  any  material  facts  or 
circumstances  ought  to  be  permitted."  And 
then  he  quoted  with  approval  what  was  said 
by  Vice  Chancellor  Klnd^sley  in  the  case  of 
Land  Co.  v.  Muggeridge,  1  Drew.  &  S.  381: 
"Those  who  issue  a  prospectus  holding  out  to 
the  public  the  great  advantages  which  will 
accrue  to  parsons  who  wlU  take  shares  in  a 
proposed  und^taklng,  and  inviting  them  to 
take  shares  on  the  faith  of  the  representa- 
tions therein  contained,  are  bound  to  state 
everything  with  strict  and  scrupulous  ac- 
curacy, and  not  only  to  abstain  from  stating 
aa  a  fact  that  which  is  not  so,  but  to  omit  no 
one  fact  within  their  knowledge,  the  exist- 
ence of  which  might  ih  any  degree  affect  the 
nature  or  extent  or  quality  of  the  privileges 
and  advantages  which  the  prospectus  holds 
out  as  inducements  to  take  shares.  At  the 
same  time,  contracts  of  subscription  procured 
by  fraud  ore  not  void,  but  voidable,  at  the 
election  of  the  shareholder;  for,  although  de- 
ceived and  misled,  he  has  the  right  to  abide 
by  the  contract.  If,  however,  he  means  to 
rescind  the  contract,  he  must  do  so  within  a 
reasonable  time  after  the  discovery  of  the 
fraud."  "A  man  must  not,"  says  Lord  Bomll- 
ly,  "play  fast  and  loose.  He  must  not  say, 
'I  will  abide  by  the  company,  if  successful, 
and  I  will  leave  the  company  if  It  falls,'  and 
therefore,  when  a  misrepresentation  is  made, 
of  which  any  one  of  the  shareholders  has  no- 
tice, and  can  take  advantage  to  avoid  bis  con- 
tract with  the  company,  it  is  his  duty  to  de- 
termine at  once  whether  he  wUI  depart  from 


the  company,  oe  whether  he  will  remain  a 
member."     Ashley's  Case,  L.  R.  9  £q.  262. 

In  the  prospectus  Issued  by  the  company 
in  this  case,  it  is  stated  (1)  That  the  com- 
pany was  the  owub:  of  the  famous  Luray 
inn,  with  all  its  furniture  and  equipments; 
(2)  that  the  company  was  the  owner  of  the 
famous  Luray  caverns;  (3)  that  it  had  ac- 
quired and  owned  2,500  acres  of  the  choicest 
lands  for  building  and  manufacturing  pur- 
poses, and  in  fact  all  the  available  land  for 
these  purposes  in  and  around  the  hotel,  cav- 
erns, and  town  of  Luray;  (4)  that  it  owned 
and  controlled  8,000  acres  of  the  best  miner- 
al properties  in  Yirginia,  consisting  of  iron, 
manganese,  and  other  valuable  minerals.  In- 
stead of  being '  the  owner,  the  defendant 
proved  that  the  company  had  merely  the  op- 
tion to  buy  these  properties  at  certain  stipu- 
lated prices;  that  this  option  had  been  as- 
signed to  the  company  by  D.  F.  Kagey  and 
his  associates,  some  of  whom  were  promo- 
ters of  the  undertaking,  and  that  in  consid- 
eration of  the  assignment  of  said  option  the 
company  had  issued  certificates  of  stock  to 
Kagey  and  his  associates,  of  the  par  value 
of  $400,000;  and  that  the  amount  which 
would  have  been  required  on  the  7th  July, 
1890,— the  date  of  the  defendant's  subscrip- 
tion,—to  enable  the  company  even  to  avail 
itself  of  the  options,  exceeded  the  sum  of 
$300,000  over  and  above  the  entire  receipts 
of  the  company  up  to  that  time.  The  de- 
fendant fiu-tber  proved  that  a  Mr.  Leyburn 
had  in  fact  procured  the  option  for  the  pur- 
chase of  4,000  acres  of  the  so-called  "valua- 
ble mineral  land"  for  $2  pa  acre,  and  that 
he  had  assigned  said  option  to  Kagey  and 
Marshall  for  50  shares  of  the  stock  of  the 
company.  The  defendant  then  proved  that 
it  was  not  until  November,  1890,  —  three 
months  after  his  subscription,— that  he  dis- 
covered the  fraudulent  character  of  the  rep- 
resentations set  forth  in  the  prospectus,  and 
that  shortly  afterwards,  in  January,  1891, 
and  before  the  execution  of  the  deed  of 
trust,  he  notified  the  president  of  the  com- 
pany of  his  repudiation  of  the  contract,  and 
of  his  refusal  to  make  any  further  payments 
on  account  of  the  same.  Here  was  evidence 
to  go  to  the  Jury,  not  only  to  prove  that  the 
defendant's  subscription  was  obtained  by 
fraud,  but  that  be  had  also,  within  a  reason- 
able time  after  the  discovery  of  the  fraud, 
rescinded  the  contract.  And  as  there  does 
not  seem  to  be  any  question  as  to  laches  on 
his  part,  these  facts,  if  found  by  the  Jury, 
would,  according  to  all. the  authorities,  have 
been  a  valid  defense  in  an  action  brought  by 
the  company  Itself.  But  while  it  is  conceded 
that  a  defrauded  shareholder  may,  by  a 
proper  proceeding,  rescind  the  contract,  the 
argument  is  that  the  act  of  rescission  must 
be  of  such  a  nature  as  to  remove  his  name 
from  the  books  of  the  company,  and  for  the 
reason  that  persons  dealing  with  the  com- 
pany are  presumed  to  have  given  credit  to 
the  company  upon  the  t&ith  of  his  subscrip- 
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tlon.  This  may  be  considered  the  settled  law 
In  England,  and,  furthn-,  that  the  proceed- 
Ing  to  remove  his  name  from  the  register 
must  be  Instituted  by  the  subscriber  before 
the  insolvency  of  the  company.  In  the  lead 
Ing  case  of  Cakes  v.  Tm-guand,  (decided  in 
the  house  of  lords  in  1867,)  it  was  held  that 
the  application  to  remove  the  name  of  a 
member  from  the  register  on  the  ground  that 
the  subscription  was  procured  through  the 
fraud  of  the  company  must  be  made  before 
the  commencement  of  winding-up  proceed- 
ings. L.  R.  2  U.  li.  325.  "If  a  demand  had 
been  made  upon  Mr.  Oakcs  for  a  call,"  says 
Lord  Colonsay,  "while  the  company  was  a 
going  concern,  and  he  had  resisted  It  on  the 
ground  of  fraud,  I  think  he  might  have  been 
entitled  to  succeed  in  that  resistance,  and 
to  have  his  name  removed  from  the  regis- 
ter." And  in  the  later  case  of  Mining  Co. 
V.  Smith,  4  L.  R.  H.  L.  64,  it  was  decided 
that,  "where  an  application  has  been  made 
by  a  defrauded  shareholder  for  the  resda- 
8lon  of  the  contract  and  the  removal  of  his 
name  from  the  register,  his  right  to  a  rescis- 
sion will  not  be  affected  by  the  fact  that 
winding-ap  proceedings  Intervene  before  his 
suit  for  rescission  has  been  determined." 
These  cases,  however,  are  based  upon  the 
provisions  of  the  English  companies  act  of 
1862,  entitled  "An  act  for  the  incorporation, 
regulation  and  winding  up  of  trading  compa- 
nies and  other  associations."  By  this  act  A 
public  ot&cee  was  appointed  for  keeping  a 
register  of,  among  other  things,  the  name  of 
the  projected  company;  a  statement  of  the 
nature  of  its  intended  business;  the  amount 
of  Its  capital;  the  names  and  addresses  of 
every  subscriber,  with  the  number  of  shares 
taken  by  him,  and  the  amount  paid  on  each 
shore.  And,  in  the  event  of  a  company  being 
wound  up,  the  act  provides  that  every  mem- 
ber shall  be  liable  to  contribute  to  the  as- 
sets of  the  company  to  an  amount  sufficient 
for  the  payment  of  its  debts  and  liabilities. 
It  further  provides  that  the  register  shall  be 
open  to  the  inspection,  not  only  of  the  mem- 
bers, but  all  other  persons,  and  any  person 
whose  name  has  been  wrongfully  registered 
may  apply  to  any  sup^'ior  court  of  law  or 
equity  for  a  recUflcatlon  of  the  register.  The 
act  contains  no  less  than  212  sections,  col- 
lecting, as  It  were,  into  one  Code,  the  provi- 
sions which  were  thenceforth  to  be  applica- 
ble to  such  companies;  "provisions  intended," 
says  Lord  Colonsay,  "on  the  one  hand,  to 
pres^ve  the  members  from  unnecessary  mol- 
estation by  creditors  of  the  company,  and, 
on  the  other  hand,  to  preserve  the  rights  of 
creditors  to  ultimate  payment  out  of  the  es- 
tates of  the  members."  Oakes  v.  Turguand. 
"The  liability  of  the  shareholders,"  says  the 
lord  chancellor,  "is  a  statutable  liability,  un- 
der which  the  creditors  have  a  right,  which 
attaches  upon  the  shareholders,  to  compel 
them  to  contribute,  to  the  extent  of  their 
shares,  towards  the  payment  of  the  debts  of 
the  company."   And,  as  was  said  in  Oakes  v. 


Turguand:  "The  legislature  took  care  to  imv 
vide  by  registration  the  means  of  enabling 
persons  dealing  with  the  company  to  know 
whom  and  to  what  they  had  to  trust  It  In- 
tended to  put  the  peraons  whose  names  are 
on  it  in  the  same  position  towards  creditors 
as  persons  engaged  in  an  ordinary  partner- 
ship." And,  in  adopting  the  rules  of  law 
laid  down  in  the  English  cases,  the  text  writ- 
ers—some, at  least  — have  overlooked,  it 
seems  to  us,  the  fact  that  these  cases  were 
governed  and  decided  under  the  provisions 
of  the  companies  act  of  1862.  There  is,  how- 
ever, no  such  act  in  force  in  this  state;  and, 
although  a  defrauded  shareholder  may  file  a 
bill  in  equity  to  have  his  name  removed  from 
the  books  of  the  company,  there  is  no  fixed 
rule  established,  which  denies  to  him  the 
right  of  rescinding  a  fraudulent  contract,  ex- 
cept by  a  proceeding  of  that  kind.  Nor  can 
it  be  said  that  there  is  an  established  rule 
which  denies  to  him  the  right  to  rescind  the 
contract,  even  after  the  insolvency  of  the 
company,  without  refexMice  to  the  diligence 
exercised  by  him  in  ascertaining  his  right, 
and  in  repudiating  the  fraud  practiced  upon 
him. 

In  Upton  T.  Trebilcock,  91  U.  S.  46,  where 
a  suit  was  brought  by  the  assignee  of  an  In- 
solvent company,  and  the  defense  was  that 
the  subscription  had  be«i  procured  by  the 
false  representations  of  the  agent  of  the 
company,  the  supreme  court  held  that  such  a 
defense  was  not  available  tmder  the  facts  in 
that  case,  because  the  shareholders  had  fail- 
ed to  use  due  diligence  in  ascertaining  the 
truth  or  fktlsity  of  the  representations,  and 
in  repudiating  the  contract  In  that  case 
the  shareholder  did  not  repudiate  the  con- 
tract until  three  years  after  his  subscrip- 
tion, nor  until  a  demand  had  been  made  by 
the  assignee.  But  his  right  to  repudiate  the 
contract  on  the  ground  of  fraud,  apart 
from  the  question  of  laches  on  his  part  and 
the  right  to  repudiate  it  without  a  proceed- 
ing against  the  company  to  remove  his  name 
from  the  books  of  the  company,  is  distinct- 
ly recognized.  There  is  no  Intimation  or 
suggestion  on  the  part  of  the  court  that  a 
proceeding  of  any  kind  was  necessary  to 
enable  a  defrauded  shareholder  to  rescind 
the  contract  It  seems  to  have  been  conced- 
ed that  a  notification  to  the  company,  by 
the  shareholder,  of  his  rescission  of  the  con- 
tract was  all  that  was  required.  And  in 
the  dissenting  opinion  of  Mr.  Justice  Miller, 
In  which  the  chief  Justice  and  Mr.  Justice 
Bradley,  concurred,  he  says:  "1  am  of  opin- 
ion that,  where  an  agent  of  an  existing  cor- 
poration procures  a  subscription  of  addi- 
tional stock  In  it  by  fraudulent  representa- 
tions, the  fraud  can  be  relied  on  as  a  de- 
fense to  a  suit  for  the  unpaid  installments, 
when  suit  is  brought  by  the  corporation, 
and  that  If  the  Stockholder  has  in  reason- 
able time  repudiated  the  contract  and  of- 
fered to  rescind  it  before  the  insolvency  or 
bankruptcy  of  the  corporation,  the  defense 
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<8  valid  a^lnst  the  aaaignee  of  the  corpora- 
tion. I  also  think  there  was  evidence  of 
mich  fraud  In  this  case,  and  that  the  ques- 
tion of  reasonable  diligence  in  the  offer  to 
rescind  was  fairly  put  to  the  Jury."  And 
ia  Upton  v.  Eoglehort,  3  Dill.  496,  where  a 
suit  was  bronsht  by  the  assignee  of  the  same 
company,  and  the  defendant  pleaded  that  he 
was  induced  to  purchase  the  stock  by  the 
Itaadulent  representations  of  the  agent  of 
the  company,  and  that  he  was  In  no  way 
bound  thoreby,  and  that  be  not  long  ago 
r^mdiated  said  purchase  by  refusing  to 
pay  any  more  of  the  installments,  Jadge 
Dillon  held  the  plea  to  be  defective  because 
it  did  not  show  that  the  defendant  made 
use  of  reasonable,  diligence  to  make  himself 
acquainted  with  the  matters  in  respect  of 
which  the  fraud  is  claimed,  nor  when  or 
how  be  r^udlated  the  contract  And  after 
r^errlng  to  Oakes  v.  Tnrguand,  and  other 
English  cases,  in  which  It  had  been  held 
that  the  defrauded  shareholder  must  make 
application  to  have  his  name  removed  from 
the  register  of  shareholders  before  wind- 
ing-up proceedings  are  instltnted  against  the 
company,  he  says:  'These  decisions  are 
doubtieas,  in  some  degree^  Influenced  by  the 
m>ecial  provisions  act,  particularly  that  of 
1S62;  but  the  general  course  of  reasoning 
therein  is  applicable  to  cases  of  insolvent 
or  bankrupt  corporations  in  this  country. 
There  is  no  registo:  of  stockholders  in  1111- 
Bois,  and  it  is  possible  that  the  decisions 
in  England  requiring  active  steps  by  biU 
in  chancery  to  have  one's  name  removed 
from  the  register  might,  not  be  applicable 
in  their  full  extent  here.  Indeed,  I  am  In- 
clined to  the  opUiicm  that  If  a  company  has 
Crandulently  represented  or  concealed  ma- 
twlal  facts,  and  thus  drawn  an  Innocent  per^ 
MO  into  the  pmrchase  of  stock,  he  at  the  time 
being  guilty  of  no  want  of  reasonable  cau- 
tion' and  Judgment,  and  afterwards  guilty 
of  no  laches  in  discovering  the  fraud,  and 
be  theifeuiHm  repudiates  the  contract  and 
offers  to  rescind  the  purchase,— these  facts 
ocmcnrring,— I  am  inclined  to  tlte  o^nion  that 
the  iMutkraptcy  of  the  company,  subsequent^ 
Ijr  happening;  will  not  enable  the  assignee 
to  insist  that  the  purchase  of  stock  is  bind- 
ing upon  him."  We  may  also  refer  to  Far- 
rar  v.  Walker,  bef<ve  Mr.  Justice  Miller  on 
appeal  to  the  circuit  court,  and  reported  in' 
8  Dill.  506,  in  which  that  learned  Judge 
recognizes,  in  express  terms,  the  right  of 
tbe  defrauded  shareholder  to  repudiate  the 
oontract  and  to  reimdiate  It  even  after  the 
Insolvency  of  the  company,  if  he  has  not 
kad  reasonable  time  in  which  to  examine 
Into  tbe  affairs  of  the  company  before  the 
appointment  of  the  assignee.  We  agree  that 
tbe  assets  of  an  insolvent  oorpocation  con- 
stitute a  trust  fund  for  the  payment  of  cor^ 
porate  debts,  and  that  unpaid  subscriptions 
to  its  capital  stock  constitute  part  of  such 
assets,  but  the  subscriptions  must  be  such 
as  the  assignee  con  enforce  according  to 
v.28A.no.7— 27 


the  well-settled  principles  «f  law.  And  if 
It  be  conceded  that  a  defrauded  shareholder 
may  rescind  the  contract  by  .a  proceeding 
against  the  company,  instituted  before  its 
insolvency,  it  can  make  no  difCerence  to  cred- 
itors who  have  dealt  with  and  have  given 
to  the  company  upon  .the  faith  of  the  sub- 
scription whether  the  contract  is  rescinded 
by  a  proceeding  against  the  company,  or 
by  any  act  or  acts  of  the  shareholder  which 
in  law  amounts  to  a  rescission.  In  either 
case  the  assets  of  the  company  will  be  di- 
minished to  the  extent  of  the  fraudulent; 
subscription.  If,  therefore,  the  defendant's 
subscription  was  procured  through  the  false 
represoitatlons  of  the  company,  and  there 
was  no  laches  or  unreasonable  delay  on  his. 
part  in  discovering  the  fraud,  and  within 
a  reasonable  time  after  the  discovery  of  the 
fraud,  and  before  the  execution  of  the  deed 
conveying  its  property  In  trust  for  the  ben- 
efit of  its  .creditors,  he  notified  the  corporate 
authorities  that  he  repudiated  the  contract, 
these  facts,  if  found  by  the  Jury,  constitute 
a.Yolid  defense  to  the  action.  And,  this  be- 
ing so,  there  was  error  in  granting  the  plain- 
tiff's first  and  second  prayers.  We  see  no 
objection  to  the  defendant's  tlilrd  and  fourth 
prayers,  except  in  this  particular:  They  do 
not  leave  to  the  Jury  to  find  whether  he  had 
used  reasonable  diligence  in  discovering  the 
fraud.  As  these  prayers,  thus  amended, 
present  tbe  law  as  applicable  to  the  case^ 
it  is  quite  unnecessary  to  consider  the  fifth 
prayer,  which  was  rejected  by  the  court. 
Judgment  reversed,  and  new  trial  awajrUea. 


(«  TL  t8)' 


HOTT  T.  McNALLf. 


(Supreme  Court  of  Vermont,  General  Term. 
Dec.  23,  1893.) 

Nbootiablb  Instkdmbntb  —  Action  om  Notb  — 
CoHsiDERATion  —Plea  ot  Partiax.  Pailubb  ot 

COMSIDEBATION — WBBN  ALLOWED. 

1.  In  an  action  on  a  note  for  $100  defend- 
ant alleged  that  it  was  given  in  consideration 
of  the  conveyance,  with  covenants  of  warranty 
and  seisin  by  the  payee  of  Us  equity  of  redemt>- 
tion  in  a  farm;  that  he  was  induced  to  talie 
the  deed  and  give  the  note  by  false  representa- 
tions by  tbe  payee  aa  to  the  condition  of  the 
faru)  and  his  ability  to  give  immediate  posses- 
sion;  that  such  farm,  in  its  actual  condition, 
was  worth  leas  than  the  amount  of  the  atort- 
gage  thereon,  and  more  than  j^lOO  less  than  it 
would  have  been  if  in  the  condition  represented; 
and  that  it  was  in  possession  of '  a  tenant, 
whereby  defendant  was  damaged  more  than 
$100.  HM,  that  sach  facts  did  not  show  a 
total  failure  of  consideration. 

2.  Where,  in  actions  on  notes,  etc.,  "be- 
tween the  original  parties  thereto,  defendant 
may  set  np  partial  failure  of  ooBsideration  a* 
a  defense,  (R.  tt.  i  911,)  the  maker  may  plead 
such  defense  only  when  the  action  ia  by  the 
payee,  as  shown  by  the  note  its^. 

Exceptions  from  Bennington  county  court; 
Munson,  Judge. 

ActlcHi  by  Verona  B.  Hbyt  against  John 
HcNolly  on  a  promissory  note  executed  by 
defendant  to  Ellsha  F..Hoyt,  and  by  him  in- 
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dorsed  to  plaintiff.  There  was  a  verdict  di- 
rected by  the  court  tn  favor  of  plaintiff,  and 
defendant  excepta.     Affirmed. 

The  note  was  for  the  sum  of  $100,  and  was 
made  payable  to  the  order  of  EUsha  F.  Hoyt 
It  waa  Indorsed  upon  the  back  to  the  order 
of  the  plaintiff.  The  defendant  set  forth 
In  his  notice  that  Ellsha  F.  Hoyt  held  the 
title  to  a  certain  farm,  whicdi  he  conveyed 
to  the  defendant  with  covenants  of  warranty 
and  seisin;  that  said  farm  was  mortgaged; 
and  that  tbe  note  in  snll  was  given  In  con- 
sideration of  the  conveyance  of  the  said 
Hoyt's  equity  of  redemption  to  the  defendant 
as  above;  that  the  defendant  was  induced 
to  take  said  conveyance  and  give  said  note 
by  the  repreeentationa  of  the  said  B.  F.  Hoyt 
as  to  the  condition  of  said  farm,  and  by  the 
farther  representation  that  he  could  and 
would  give  tbe  defendant  Immediate  possea- 
8l(Hi;  that  the  aforesaid  representations  were 
false,  as  the  said  Hoyt  well  Knew;  that  tbe 
farm,  in  its  actual  condition,  was  worth  less 
than  the  amount  of  the  mortgage,  and  more 
than  $100  less  than  It  would  have  been  tf  In 
the  condition  represented;  tliat  the  farm  was 
leased  to  and  in  the  possession  of  a  tenant; 
and  that  the  defendant  was  damaged  more 
than  $100  by  reason  of  not  obtaining  imme- 
diate possession.  The  notice  furth»  alleged 
that  the  said  B.  F.  Hoyt  held  the  title  to 
said  farm  for  the  benefit  of  himself  and  the 
plaintiff;  that  the  aforesaid  representations 
were  made  with  the  knowledge  of  the  plain- 
tiff, and  on  bar  account;  that  the  note  was 
taken  In  the  name  of  B.  F.  Hoyt  for  the 
benefit  of  the  plaintiff;  and  that  tbe  same 
was  transferred  to  her  after  maturity,  wlth- 
oat  consideration,  and  with  knowledge  of  all 
tbe  foregoing  facts.  Upon  the  trial  the  de- 
fendant offered  to  show  tbe  facts  set  up  In 
his  notice,  but  the  court  excluded  tbe  evi- 
dence, and  directed  a  verdict  upon  the 
ground  that  the  facts  set  forth  In  the  notice 
did  not.  If  proved,  constitute  a  defense,  to 
which  the  defendant  excepted. 

J.  C.  Baker,  tor  plalntifl.  O.  M.  Barber 
and  J.  K.  Batcbdder,  (or  defendant 

THOMPSON,  J.  It  is  urged  that  the  evi- 
dence offered  and  excluded  shows  a  total 
failure  of  consideration  for  tbe  note  In  suit, 
and  that  the  plaintiff  took  It  after  its  maturi- 
ty, with  full  knowledge  of  the  defense  sought 
to  be  made  by  the  evidence  excluded.  If  the 
offer  shows  a  total  failure  of  consideration, 
such  failure  was  a  complete  defense  to  the 
suit,  and  there  was  error  below.  The  argu- 
ment of  the  defendant  In  support  of  this  con- 
tention is  based  upon  the  assumption  that  tbe 
farm  would  have  been  worth  more  than  the 
amount  of  the  mortgage  on  it,  had  it  been, 
at  the  time  of  the  sale,  in  the  condition  rep- 
resented by  E.  F.  Hoyt  Tbe  defendant,  by 
bis  offer,  did  not  propose  to  show  that,  had 
the  farm  been  as  represented,  its  value  would 
have  equaled  or  exceeded  tbe  amount  of  the 


'  incumbrance  upon  It  All  the  facts  includ- 
ed in  defendant's  offer  may  be  admitted  to 
be  true,  and  yet,  so  f&r  as  appears  from 
them,  the  value  of  the  farm  at  tbe  time  of 
the  conveyance  may  have  been  less  than  the 
amount  of  the  mortgage.  E.  F.  Hoyt  omi- 
veyed  the  farm  to  the  defendant  and  Dew^ 
by  bis  deed  wttb  the  usual  covenants  of  war- 
ranty and  seisin.  If  tbe  consideration  of 
tbe  note  Is  assumed  to  t>e  the  conveyance  of 
tbe  title  with  the  covenants,  and  the  fraudu- 
lent representations  of  B.  F.  Hoyt,  yet  it 
cannot  be  said  that  there  was  a  total  want 
or  failure  of  consideratlMi,  for  the  convey- 
ance of  the  title  and  the  covenants  of  war- 
ranty and  seisin  have  not  failed,  but  they  are 
still  held  by  tbe  defendant  It  does  not  ap- 
pear that  there  has  been  any  offer  of  rescis- 
sion by  him.  If  Ray  held  possession  of  the 
premises  under  a  valid  lease  to  him  from  B. 
F.  Hoyt  executed  and  delivered  prior  to  the 
conveyance  to  the  defendant  and  Dewey, 
they  have  their  remedy  against  B.  F.  Hoyt 
by  an  action  on  bis  covenants  for  all  dam- 
ages they  have  sustained  by  the  retention  of 
the  premises  by  Bay  under  such  a  lease.  It 
is  apparent  that  if  there  is  any  failure  of  con- 
sideration disclosed,  at  most  it  is  only  par- 
tlaL  Thrall  v.  Horton,  44  Vt  386;  Blaney 
V.  Pelton,  60  Vt  275,  13  Ati.  664.  It  is  in- 
sisted that  R.  L.  §  911,*  gives  tbe  defendant 
the  right  to  make'  the  defense  of  a  partial 
failure  of  consideration  tor  the  note  In-  this 
action.  Prior  to  8t  1867,  now  embodied  in 
R.  L.  §  911,  partial  failure  of  consideration 
was  not  available  as  a  defense  to  an  action 
on  a  promissory  note,  even  between  the  orlg- 
'  inal  parties  thereto,  unless  there  was  fraud 
upon  the  defendant  in  procuring  tbe  note,  an 
offer  by  him  to  rescind,  and  tbe  amount  to 
be  deducted  could  be  ascertained  by  compu- 
tation. Walker  v.  Smith,  2  Vt  638;  Stone 
V.  Peake,  16  Vt  213;  Burton  v.  Scbermer- 
hom,  21  Vt  289;  Richardson  v.  Sanborn,  33 
Vt  75;  Harrington  v.  Lee,  Id.  249;  Brlggs 
T.  Boyd,  37  Vt.  534;  Farrar  v.  Freeman,  44 
Vt  63;  ThraU  v.  Horton,  Id.  386.  We  are 
aware  that  some  of  the  remarks  of  Peck,  J., 
in  his  opinion'  hi  K^Iy  v.  Pember,  85  Vt  183, 
are  at  variance  with  the  doctrine  as  we  have 
stated  it  and  as  laid  down  in  tbe  cases  cited, 
Init  tliat  case  is  not  in  conflict  with  these 
cases,  for  there  It  distinctly  appeared  tbat 
there  had  been  an  offer  by  the  defendant  to 
rescind.  The  later  case  of  Brlggs  v.  Boyd, 
supra,  repudiates  the  idea  that  Kelly  ▼.  Pern* 
ber  was  decided  upon  grounds  in  conflict 
with  the  rule  above  stated.  R.  L.  |  9U, 
varies  this  rule  so  far  as  to  permit  partial 
failure  of  consideration  to  be  set  up  as  a  de- 
fense pro  tanto  in  an  action  to  recover  upon 

'  R.  L.  I  911,  provides  as  followg:  "In  ac- 
tions upon  promissory  notes,  bills  of  exchange, 
or  other  instruments  in  writing,  between  the 
original  parties  thereto,  the  defendant  may,  by 
plea,  or  notice,  set  up  a  partial  failure  of  cod- 
oideratlon,  and  the  coart  may,  upon  issue  join- 
ed thereon,  render  judgment  for  such  sum  as  ia 
found  due." 
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a  note,  blU  of  exchange,  or  other  writing, 
where  the  action  Is  between  the  original  par- 
ties to  snch  Instrument  The  language  of 
the  statute  Is  clear  and  explicit,  and  we  hold 
that  under  it  this  defense  can  only  be  made 
in  actions  betwe^i  the  original  parties  to 
the  instrument  upon  which  recovery  is 
sought,  as  appears  by  the  instrument  itself. 
Where  the  instrument  is  a  promissory  note, 
as  in  this  case,  the  statute  only  applies  to  an 
action  between  the  maker. and  payee  of  the 
note  as  shown  by  the  note  Itself.  The  plain- 
tiff is  not  an  original  party  to  the  note  In 
salt,  and  for  that  reason  the  defendant  can- 
not avail  himself  of  the  statute  to  Interpose 
the  defense  of  partial  failure  of  considera- 
tion. The  court  below  therefore  properly  ex- 
dnded  the  evidence  offered,  and  directed  a 
verdict  for  the  plaintiff.    Judgment  a£Elrmed. 


(66  vt.  44) 

BUH6BSS  V.  NASH. 

(Supreme  Court  of  Vermont,  Oeneral  Term. 
Dec.  2S,  1808.) 

Exceptions  from  Bennington  county  court; 
Start,  Judge. 

Action  by  Merritt  £!.  Burgess  against  Pa^ 
rick  Nash  on  a  promissory  note.  There  was 
a  voi^ct  and  Judgment  for  plaintiff,  and  de- 
fendant excepts.    Affirmed. 

The  note  was  for  $175,  was  signed  by  the 
defendant,  made  payable  to  the  order  of 
FatrKsk  Nash,  and  indorsed  by  Patrick  Nash 
and  H.  B.  Burgess.  The  note  in  suit  was 
given  in  renewal  of  another  note  for  $200 
between  the  same  parties,  which  had  been 
originally  given  by  the  defendant  in  payment 
ot  an  interest  in  a  livery  stock  purchased 
by  him.  This  trade  was  negotiated  by  H. 
E.  Burgess.  A  part  of  the  stock  sold  con* 
Bisted  of  two  wagons  in  the  state  of  New 
York,  which  could  not  be  Inspected  by  the 
parties.  Burgess  represented  .that  these 
wagons  were  worth  $176  and  $75,  respec- 
tively, and  agreed  that,  if  they  were  not,  a 
coiresponding  deduction  should  be  made 
from  the  note.  The  defendant  claimed  on 
trial  that  the  wagons  were  really  worth  very 
much  less,  and  that  the  amount  of  the  re- 
covery on  the  note  should  be  diminished  ac- 
ecn-dingly.  The  plaintiff  insisted  that  his 
only  interest  in  the  property  sold  was  that 
of  a  mortgagee,  and  that  this  defense  could 
not  be  made  as  to  him.  The  defendant 
claimed  that  the  plaintiff  was  the  real  own- 
er, and  that  H.  E.  Bivgess  acted  as  his  agent 
in  the  sale.  The  Jury  found  specially  that 
the  plaintiff  was  the  real  owner,  and  that 
the  viragons  were  worth  $60  less  than  repre- 
sented. Notwithstanding  this  finding,  the 
conrt  gave  Judgment  for  the  full  amount  of 
the  note,  to  which  the  defendant  excepted. 

O.  H.  Darling,  for  plaintiff.  O.  H.  Mason 
and  Batchelder  &  Bates,  for  defoidant 

THOMPSON,  J.  The  only  qnestion  inre- 
■ented  la  this  case  is  whether  the  defendant 


can  make  the  defense  of  partial  failure  of 
consideration,  under  the  provisions  of  R.  !■. 
t  Oil.  As  held  in  Hoyt  v.  McNally,  66  Vt. 
— ,  28  Aa  417,  (heard  and  decided  tMs 
term,)  the  plaintiff  is  not  an  original  party 
to  the  note  in  suit,  within  the  meaning  of 
the  statute,  and  therefore  this  defense  can- 
not be  interposed.    Judgment  affirmed. 


(66  vt  46) 

In  re  BLACKMER'S  ESTATE. 

(Supreme  Conrt  of  Vermont.     General  Term. 

Dec.  11.  1893.) 

WiLia— Provision  for  Widow— Homestbad. 

1.  A  will  gave  the  widow,  for  life  or  wid- 
owhood, certain  dividends,  and  the  nse  of  testa- 
tor's home  place  (worth  $3,400)  and  bonsehold 
goods,  on  <jondition  tliat  ^e  should  not  rent 
the  mansion  or  allow  an^  family  to  live  there, 
and  should  keep  the  building  in  repair,  and 
pay  taxes;  said  bequests  to  be  in  lien  of  dower. 
Had,  that  the  bequests  were  also  in  lieu  of 
homestead,  testator  evidently  intending  to  keep 
the  place  together  for  his  heir. 

2.  A  widow  to  whom  are  bequeathed,  for 
her  life  or  widowhood,  the  dividends  on  certain 
stock,  is  entitled  to  all  that  accrae  after  testa- 
tor's death,  though  she  does  not  at  once  elect 
to  waive  her  antenuptial  contract  and  take  un- 
der the  will;  nor  is  she  estopped  to  claim  them 
by  receipt  meantime  of  support,  which  neith^ 
the  contract  noc  the  will  gave  her. 

3.  The  agreed  facts  stated  that  the  home 
place  (whose  nse  was  given  to  the  widow  for 
life)  had  on  it,  besides  the  mansion  and  out- 
buildings, a  small  tenement  house,  situated  at 
the  extreme  back  end  of  the  lot,  facing  a  rail- 
road, and  separated  from  the  rest  of  the  lot 
by  a  fence  across  the  comer;  also  a  small  pas- 
ture between  the  homestead  buildings  and  the 
railroad.  Hdd,  that  the  statement  conceded 
such  house  and  pasture  to  be  part  of  the  home 
place,  and  the  widow  was  entitled  to  the  rent 
thereof. 

Exceptions  from  Rutland  county  cornt; 
Taft,   Judge. 

In  the  matter  of  the  estate  of  Hiram 
Blackmer,  deceased.  Appeal  of  Mary  H. 
Blackmer,  widow,  from  a  decree  of  the  pro- 
bate court  denying  her  homestead  and  cer- 
tain dividends  and  rents.  Judgment,  pro 
forma,  that  appellant  take  the  homestead 
and  dividends,  but  not  the  rents.  The  ex- 
ecutor excepts.    Judgment  reversed. 

J.  C.  Baker,  for  appellant  Stewart  & 
Wilds,  for  appellea 

ROWELIi,  3.  The  appellant,  widow  of  the 
testator,  was  his  second  wife.  They  entered 
into  an  antenuptial  contract,  whereby  she 
was  to  have,  in  lieu  of  dower,  homestead, 
and  all  other  rights  in  his  estate,  $3,000  in 
money,  (to  be  paid  to  her  within  one  year 
after  his  death,)  all  the  household  goods  and 
fnmiture  that  he  should  die  possessed  of, 
and  the  right  to  remain  upon,  use,  occupy, 
and  enjoy  his  home  place,  if  he  had  one,  and 
to  be  th^eon  supported  out  of  his  estate, 
fw  the  term  of  one  year  after  his  death. 
Said  contract  also  provided  that,  if  the  ap- 
pellant should  claim  and  obtain  a  home- 
stead out  of  his  estate  notwithstanding  said 
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teotract,  the  said  atim  of  $3,000  sbonld  there- 
by be  diminished  to  $2,250.  After  tbetr 
marriage,  and  not  long  before  his  death,  the 
testator  made  his  will,  whereby  he  ^ve  the 
appellant,  diirlng  life  or  as  long  as  she  re- 
mained his  widow,  his  home  place  In  Bran- 
don, consisting  of  four  acres  and  a  half, 
more  or  less,  and  all  and  singular  his  house- 
hold goods,  fwniture,  provisions,  and  other 
goods  and  chattels,  except  a  piano,  that  might 
be  therein  at  the  time  of  his  death,  upon  con- 
dition that  she  should  not  rent  the  mansion 
house  to  any  family,  nor  allow  any  family 
to  reside  therein  on  any  condition,  and 
should  keep  the  buildings  In  good  repair, 
and  pay  all  taxes  and  assessments  Imposed 
on  said  property  during  her  occupancy  thwe- 
of.  A  breach  of  said  condition  was  to  work 
a  forfeiture  of  her  light  to  the  property, 
both  real  and  personal.  The  will  also  gave 
the  appellant,  during  life  or  as  long  as  she 
remained  his  widow,  the  diTldends  on  the 
testator's  bank  stock  of  $3,000  In  the  First 
National  Bank  of  Brandon;  and  it  expressly 
prorides  that  all  the  bequests  to  the  appel- 
lant shall  be  In  lieu  of  dower  and  of  the 
provisions  made  for  her  by  said  antenuptial 
contract,  but  it  does  not  expressly  provide 
that  said  bequests  shall  be  in  lieu  of  home- 
stead; and  one  question  is  whether  the  ap- 
pellant, having  elected  to  take  under  the 
will.  Is  entitled  to  a  homestead  In  addition 
to  what  the  will  gives  hec.  The  remainder 
of  the  testator's  estate,  except  legacies  of 
$1,000  each  to  two  of  bis  nephews,  is  In- 
testate, and  his  grandson  is  his  only  heir. 
When  a  will  does  not  express  that  its  pro- 
rlslons  for  the  widow  are  in  lieu  of  home- 
stead, electing  to  take  under  the  will  does 
not  deprive  her  of  homestead,  unless  it  clear- 
ly appears  from  the  will  itself  that  such  was 
the  intention  of  the  testator.  Meech  v. 
Meech,  37  Yt  414;  In  re  Hatch's  Estate,  62 
Vt  300,  18  Att.  814;  Wells'  Estate  v.  Con- 
gregational Church,  63  Yt  116,  21  AtL  270. 
In  the  Meech  Case  the  will  gave  the  widow, 
for  life,  four  acres  of  land,  that  Included 
the  family  mansion  and  the  grounds.  A 
larger  tract,  which  included  said  four  acres 
within  its  boundaries,  was  given  to  the  tes- 
tator's son  In-  fee,  excepting  the  Ufe-^tate 
in  the  four  acres  given  t6  the  widow.  The 
wUl  did  not  express  that  the  provisions  for  the 
widow  were  in  lieu  of  homestead,  but  it  did 
express  that  they  were  in  lieu  of  dower. 
The  widow,  having  elected  to  take'  under  the 
will,  claimed  a  homestead  In  addition,  which 
was  denied  hej.  The  court  said  that  the 
plain  construction  of  the  will  was  that  the 
■on  should  have  all  but  the  widow's  life  es- 
tate, and  that  the  testator  could  not  have 
intended  that  she  should  have  a  piece  sev- 
ered to  her  in  fee  out  of  the  four  acres;  that 
the  setting  oat  in  fee  of  such  a  small  piece 
from  the  house  and  grounds  of  sach  a  man- 
sion, and  obliging  his  son  to  tiave  a  stranger 
introduced  into  a  part  of  the  old  family  man- 
sion and  grounds,  was  plainly  Inconsistent 


with  the  testator's-  intentloD.'  Ifa  the  case 
before  us,  we  think  it  clear  that  the  testator 
Intended  that  his  grandson,  his  only  heir, 
should  take  all  of  the  home  place  but  bis  wid- 
ow's life  estate  th^eln.  He  expressly  pro- 
hibited her  from  renting  the  family  mansion, 
and  from  allo-wing  a  family  to  live  in  it  on 
any  condition,  and  he  imposed  upon  her  the 
duty  of  keeping  it  and  the  other  buildings 
In  good  repair,  and  of  paying  all  taxes  and 
assessments  on  the  property,  under  penalty 
of  forfeiture  for  a  breach.  This  is  entirely 
inconsistent  with  the  idea  of  her  having  a 
homestead  in  the  premises,  which  she  would 
own  in  fee,  and  could  do  with  as  she  pleased. 
It  may  be  true  that  the  presumption  is  that 
a  testator  intends  to  devise  only  that  which 
belongs  to  him,  and  which  he  has  authority 
to  dispose  of;  but  that  presumption,  if  it  ex- 
ists, may  be  rebutted,  and  is  rebutted  when 
the  will  shows  that  his  intention  was  other- 
wise. Again,  the  carving  out  of  the  heart  of 
the  property,  appraised  at  $3,400,  of  a  small 
piece  worth  $500,  with  necessary  privileges 
in  the  other  part,  is  inconsistent  with  the 
testator's  intention  as  to  the  distribution  of 
the  residue  of  his  property.  It  would,  as 
said  in  the  Meech  Case,  introduce  a  stranger 
into  the  old  family  mansion,— a  thing  that 
he  had  carefully  and  strongly  guarded 
against  as  far  as  he  could  guard  against  it. 
Another  question  is  whether  the  appellant 
is  entitled  to  the  dividends  on  the  bank 
stock  from  the  death  of  the  testator  till  ^e 
Seated  to  waive  the  provisioms  of  the  ante- 
nuptial contract,  and  take  under  the  wUL  It 
is  well  settled  that  a  tenant  for  life  is  enti- 
tled to  the  income  of  a  residue  given  In  trust 
from  the  death  of  the  testator,  because  any 
other  rule  would  take  the  ihcome  from  the' 
tenant,  and  give  it  to  the  remainder-man. 
Lovering  v.  Minot,  0  Gush.  167;  Williamson 
V.  WUllamson,  6  Paige,  298.  It  is  dear  that 
the  rights  Qt  the  tenant  for  life  can  be  no 
less  In  a  special  fund  set  apart  by  the  tes- 
tator than  in  a  residuary  bequest.  This  point 
is  fully  sustained  by  Sarg^it  v.  Sargent,  108 
Mass.  297.  There  the  will  directed  that  cer- 
tain United  States  bonds  that  the  testator 
had  shoiUd  be  sold,  and  the  avails  paid  t6 
one  in  trust,  to  pay  the  interest  to  another 
for  life,  -with  remainder  over  of  the  princi- 
pal; and  it  -was  held  that  the  tenant  for  life 
-was  entitled  to  the  interest  from  the  death 
of  the  testator.  So,  under  a  bequest  for  life 
o!  the  interest  on  British  consols,  the  benefi- 
ciary is  entitled  to  the  interest  from  the  death 
of  the  testator.  Cogswell  v.  Cogswell,  2  Edw. 
Ch.  281.  Specific  legacies  are  considered '  as 
separated  by  the  testator  from  the  general  es- 
tate, and  as  appropriated  at  the  time  of  his 
d«fath,  and  consequently,  from  that  time,  what- 
ever accrues  from  them  belongs  to  the  lega- 
tee; and  therefore,  when  there  is  a  specific 
legacy  of  shares  «f  stockr  the  dividends  be- 
long to  the  legatee  from  the  death  of  the  tes- 
tator. 2  WUIiams,  Ex'rk,  1630.  There  seems 
to  toe  no  reason  why  the  same  rule  is  not  ap- 
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pUcable  when  only  the  Income  of  stock  Is  glT-' 
ea,  and  not  the  stock  itself,  certainly  as  far 
as  common  and  ordinary  dividends  are  con- 
cerned. Indeed,  it  is  not  really  contended 
that  this  is  not  ao;  but  It  Is  claimed  that 
the  appellant  is  eatc^ped  from  taking  the 
dividends  in  queertloD,  toe  that,  nnder  the 
antenuptial  contract,  she  was  not  entitled  to 
support  oat  of  the  estate  during  its  settle- 
ment; and  that,  had  there  been  no  will,  she 
could  not  have  waived  the  provisions  of  that 
contract,  and  received  support,  because  sup- 
port Is  not  one  of  the  things  that  the  stat- 
ute allowing  a  widow  to  waive  snch  a  con- 
tract authorizes  her  to  take;  and  that  she 
could  not  take  such  support  under  the  win, 
for,  by  Meeting  to  take  tmder  tliat,  she  is 
etnfined  to  what  it  gives  her;  and  that  It 
does  not  give  her  support;  and  that,  there- 
fore, having  In  fact  received  ouch  support 
when  not  entitled  to  it,  she  U  now  estopped 
to  receive  said  dividends;  and  that  the  ex.- 
ecutor  is  entitled  to  retain  them,  to  reim- 
burse in  part  the  expense  the  estate  has  been 
put  to  in  such  support  But  we  are  unable 
to  adopt  this  view.  The  Matute  gave  the  ap- 
pellaBt  eight  months  after  the  will  was 
IHTOved  In  which  to  make  her  election,  and 
such  further  time  aa  the  probate  court,  in  its 
dlscretioD,  allowed,  and  It  allowed  or  pelr- 
mltted  hese  to  have  till  she  applied  for  a  de- 
cree of  distribution  und«'  the  will,  which 
act  constituted  her  Section.  During  this 
time  she  had  to  have  support  ftom  some 
source,  and  she  had  a  right  to  stand  for  sup- 
port on  the  right  of  a  widow;  and  the  pro- 
bate court  having  allowed  her  support,  the 
estate  being  solvent,  she  Is  now  entitled  to 
the  full  benefit  of  that  allowance,  and  can- 
not be  oompdied  to  pay  for  it  in  any  part  by 
the  retention  of  the  $760  dividends  In  the 
hands  of  the  executor.  Those  dividends  are 
hers,  under  the  will,  and  must  be  paid  to 
ber. 

It  Is  conceded  that  If  the  tenement  house 
and  the  pasture  are  a  part  of  the  home  place, 
tlie  use  of  which  Is  given  to  the  appellant, 
she  Is  entitled  to  the  $73  received  for  the 
rent  thereof;  but  It  is  claimed  that  whether 
they  are  a  part  of  that  place  or  not  is  a  ques- 
tion of  faot  that  has  not  been  determined. 
'But  we  regard  the  agreed  facts  as  determin- 
ing that  question  in  favor  of  the  appellant, 
toe  that  stateloent  says  that  "the  home  place 
of  Pearl  street,  consisting  of  four  and  one- 
half  acres,  more  or  less,  had  upon  It,  besides 
the  home  mansion  and  necessary  outbuild- 
ings, a  small  tenement  house,  that  rented  for 
one  dollar  per  month  a  portion  of  the  time, 
and  also  bad  a  small  pasture."  The  will  de- 
acribes  the  place  In  substantially  the  same 
way,  except  It  does  not  undertake  to  state 
what  WHS  upon  It,  as  the  agreed  facts  do. 
The  agreed  facts  further  state  that  the  tene- 
ment house  is  situated  on  the  extreme  back 
end  of  the  lot,  and  faces  the  railroad,  and 
la  separated  from  the  rest  of  the  lot  by  a 
fence  rnmiing  diagonally  serosa  the  sonth- 


west  comer  of  the  lot,  and  tbat'the  pastilre 
Ilea  between  the  homestead  buildings  and 
the  railroad.  But  this  statement  does  not 
countervail  the  other  statement,  and  over- 
come the  force  we  give  to  it  The  appellee 
expressly  waives  all  claim  in  respect  of  in- 
suranoe  premiums  on  the  prc^erty  of  which 
the  use  Is  given  to  the  appellant,  but  con- 
tends that  she  should  be  charged  vritb  the 
accrued  and  the  accruing  taxes  on  the  bank 
stock  and  the  real  estate  of  which  she  has 
the  life  use;  but,  as  that  question  Is  not  pre- 
sented by  tlie  record,  we  do  not  consider  it. 
Judgment  reversed,  and  judgment  that  the 
appellant  is  not  entitled  to  a  homestead,  but 
Is  entitled  to  the  $73  rent  and  the  $750  divi- 
dends on  the  bank  stock;  costs  In  this  court 
to  the  app^ee.  Judgment  to  be  certiflefl  to 
the  probate  court 


(H  N.  J.  L.  IM) 

STATE  (RAPHAEL,  Prosecutor)  v.  X<ANE 
et  al. 
(Supreme  Court  of  New  Jersey.  Nov.  9,  1S93.) 
KioBT  TO  Trial  bt  Jdbt. 
An  action  was  brought  in  the  first  dis- 
trict court  of  Newark  to  recover  a  claim  of  over 
$200  under  the  Rupplement  to  the  district  court 
act  of  March  27,  1882,  (Laws  1882,  p.  105.) 
When  the  case  was  called  for  trial,  the  defend- 
ant objected  to  the  Judge  tiding  the  case  with- 
out ji  jury,  upon  the  ground  that  the  defend- 
ant had  not  waived  a  trial  by  jury.  The  judge 
proceeded  to  tcy  the  case  without  a^ury,  and 
gave  judgment  for  the  plaintiffs,  add,  that 
this  proceeding  was  in  Tlolation  of  article  1,  par. 
7,  of  the  constitution,  which  declares  that  the 
right  of  trial  by  jnry  shall  remain  inviolate; 
that  the  defendant  is  not  bound  by  the  judg- 
ment, which  should  be  reversed,  and  the  record 
remitted  to  the  district  court  to  be  proceeded  in 
according  to  law. 

(Syllabus  by  the  Court) 

Certiorari  to  Newark  district  court;  Tmea- 
dell,  Judge. 

Certiorari  at  the  suit  of  Morita  Raphael 
against  Michael  J.  Lone  and  Jomea  Clifford 
to  review  a  judgment  of  the  district  court  of 
Newark.     Reveraed. 

Argued  June  tKm,  1893,  before  DEPUB, 
lilPPINCOTT,  and  ABBETT,  JJ. 

O.  W.  Riker,  for  prosecutor.  Samuel  Ka- 
Usch,  for  defendants. 

ABBETT,  J.  Tlie  certiorari  in  this  case 
brings  up  for  review  the  Judgment  and  pro- 
ceedings In  the  first  district  court  of  the 
city  of  Newark,  wherein  a  judgment  was  ren- 
dered against  the  prosecutor  on  February  13, 
1888,  for  $312.45.  The  suit  was  brought  In 
that  court  nnder  the  act  of  March  27,  1882, 
(tAws  1882,  p.  195.)  When  the  case  came 
on  for  trial  before  the  Judge  of  the  district 
court  the  defendant  objected  to  the  proceed- 
ing of  said  trial  before  the  Judge  without  a 
jnry,  upon  the  ground  that  the  defendant  had 
not  waived  a  trial  by  jury,  and  that  the  plain- 
tiff, under  the  pleadings  in  the  case,  could  not 
proceed  to  prove  his  case  without  one.  Theso 
objections  were  overruled  by  the  court,  ani 
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tb*  defendant's  connsel  took  exceptiona  to 
the  mllng,  which  exceptions  were  allowed. 
The  Jadge  then  proceeded  to  try  the  case 
without  a  Jtuy,  and  rendered  judgment  for 
the  plalntlffa.  Lane  and  Clifford,  against  the 
detendant,  Morltz  RaphaeL 

The  case  preseuts  the  question  whether 
the  proceeding  against  the  defendant  was 
void,  he  having  objected  to  the  proceeding 
of  said  trial  before  the  judge  without  a  jury, 
and  he  never  having  waived  trial  by  jury. 
The  constitution  provides  (article  1,  par.  7) 
as  follows:  "The  right  of  a  trial  by  jury 
Shall  remain  Inviolate;  bat  the  legislature 
may  authorize  the  trial  of  dvil  suits,  when 
the  matter  in  dispute  does  not  exceed  $50, 
by  a  jnry  of  six  men."  Hlnchly  v.  Machine, 
15  N.  J.  Law,  478,  was  a  case  under  an  act 
passed  December  10,  1825.  By  that  act  the 
ooort  of  common  pleas  of  certain  counties, 
of  which  the  county  of  Morris  was  one,  were 
authorized  to  appoint  and  hold  special  terms* 
for  the  trial  of  appeals  from  the  courts  for. 
the  trial  of  small  causes  in  cases  where  the 
judgment  below  had  been  rendered  by  a 
justice  of  the  peace  without  the  Intervention 
of  a  jury.  By  a  supplement  to  this  act, 
passed  February  20,  1830,  the  same  power 
was  extended  to  all  courts  of  common  pleas 
In  the  state,  with  the  additional  right  of  try- 
ing at  such  special  terms  appeals  from  judg- 
ments rendered  on  the  verdicts  of  juries,  if 
the  parties  consented  to  waive  the  right  of 
trial  by  jury  at  the  time  of  setting  down 
such  appeals  for  hearing  at  the  special  terms. 
Previous  to  the  passage  of  these  laws,  the 
common  pleas  of  Morris  had  adopted  a  rule 
of  practice  by  which  the  parties  should  be 
ccmsldered  as  waiving  their  right  to  such 
trial,  unless  they  slgnlfled  their  Intention  of 
having  a  jury  on  or  before  a  certain  day  in 
the  term,  to  which  such  appeal  should  be  re- 
turned. Under  this  rule  the  appeal  was  or- 
dered  on,  and  tried  at  a  special  term,  and 
of  oonrse,  without  a  jury,  because  the  party 
complaining  had  not  given  notice.  In  the 
manner  required  by  that  rule,  of  his  desire 
to  have  the  cause  tried  by  a  jnry.  It  was 
Insisted  by  the  defendant  In  certiorari— First, 
that  the  rule  of  practice  above  mentioned 
was  stIU  in  force,  and  the  cause  thorefore 
rightly  tried  in  the  manner  it  was;  and, 
secondly,  that  If  the  old  rule  of  practice  had 
ceased  to  be  operative,  yet  the  judgment 
ought  to  stand,  because  the  party  had  waived 
the  objection  by  going  to  trial  and  making 
defense.  The  court  held  that  neither  of 
these  positions  was  tenable.  It  held  that 
the  former  rule  of  practice  required  the  par- 
ties to  make  their  election  within  a  certain 
time  after  the  list  of  appeals  should  be  made 
ont  by  the  clerk;  whereas,  by  the  supple- 
ment of  1830,  such  election  was  to  be  made 
"at  the  time  of  setting  down  the  appeal  for 
bearing  at  the  special  term."  It  held  that 
this  act  was  a  virtual  repeal  of  the  old  rule, 
for  by  the  plain  terms  of  the  act  the  appeal 
ws»  «ot  to  be  set  down  for  trial  at  the  spe- 


cial term  unless  at  the  time  of  settJiig  It 
down  ttie  parties  consented  to  waive  the 
right  of  a  trial  by  jury.  It  was  held  that 
the  court  could  not,  by  a  rule  of  practice^  alter 
the  law,  and  fix  any  other  period  for  mak- 
ing such  election,  nor  should  a  parly  be  de- 
prived of  the  right  of  a  trial  by  juiy  upon  a 
mere  implied  or  constructed  waiver  of  mcfa 
right  It  was  also  held  that  if  the  iwrty 
bad  gone  to  trial  before  the  court  at  the  spe- 
cial term,  without  any  objection  to  the  mode 
of  trial,  it  would  have  been  too  late  for  him 
to  complain  about  it  afterwards.  This  he 
did  not  do.  He  objected  to,  the  proceeding, 
but  the  court  ordered  on  the  Mai.  The  ooort 
held  that  therefore  he  did  not  waive  bis  ob- 
jection by  making  the  best  defense  he  could, 
for  he  did  not  know  but  It  might  be  his  only 
opportunity  to  do  so.  They  held  that  if  the 
court  below  was  right  the  judgment  most 
stand,  but  if  they  compelled  him  to  go  into 
a  trial  contrary  to  law  he  ought  not  to  be 
bound  by  the  judgment  They  held  that  the 
court  erred  In  ordering,  on  the  trial  at  the 
special  term.  The  judgment  was  therefore 
reversed,  and  the  record  remitted  to  the  ooort 
of  common  pleas  to  be  proceeded  in  accord- 
ing to  law. 

In  the  case  fit  Ten  Byck  r.  Farlee,  16  N.  J. 
Law,  348,  a  peremptory  mandamus  was  or- 
dered to  the  Hunterdon  common  pleas  to  re- 
Instate  an  appeal  where  a  trial  was  had 
without  a  jury.  Ford,  J.,  in  that  case,  aays: 
"▲  party  has  a  vested  right  to  his  trial  by 
jury  unless  he  waive  it.  Courts  may  pre- 
scribe the  form  of,  but  cannot  dispense  with, 
the  waiver."  In  the  case  of  McGlnty  v.  Gar- 
ter, 48  N.  J.  Law,  113,  3  AtL  78,  an  action  of 
trespass  was  brought  by  the  plainUflT  agalnsi 
the  defendant  In  the  court  for  the  trial  of 
small  causes.  It  was  tried  before  a  jnatloe 
of  the  peace  and  a  jury,  and  resulted  in  a 
verdict  of  not  guilty.  On  appeal  by  the 
plaindff  to  the  court  of  common  pleas  from 
the  judgment  entered  on  this  verdict,  Ixrth 
parties  demanded  a  trial  by  Jury.  It  was 
refused,  tried  by  the  court  without  a  jiixy, 
and  judgment  of  guilty  was  rendered  agcUnat 
the  defendant,  with  damages  assessed  at  915. 
The  defendant  removed  the  case  by  certio- 
rari, and  the  only  reason  assigned  was  that 
be  was  denied  a  trial  by  jury  in  the  court  of 
common  pleas.  The  denial  of  this  trial 
based  on  the  supplement  to  the  small 
act,  dated  March  12,  1880.  It  secured  to 
either  party  on  appeal  a  trial  by  jury  wliere 
there  had  been  a  jury  trial  before  the  ]n»- 
tlce,  if  it  were  demanded.  This  proviaion 
for  a  jury  trial  on  appeal,  re-enaoted  in  ths 
Bevislon  of  1874,  \a  found  in  the  act  of  No- 
vember 23, 1821,  and  continued  to  be  tbe  law 
regulating  this  daiss  of  appeals  until  tta 
am«adment  of  March  12,  1880,  was  passed. 
This  introduced  a  denial  of  the  right  to  de- 
mand a  trial  by  Jury  where  the  judgment 
appealed  from  should  not  exceed,  exduslTs 
of  costs,  the  sum  of  $30,  and  retained  I* 
where  the  Judgment  exceeds  $30,  axoiiiaivs 
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of  ooetB.  As  In  this  case  the  verdict  of  the- 
Jary  In  the  trial  before  the  Justice  did  not 
exceed  the  sum  of  (80,  the  court  of  common 
pleas  on  appeal  held  that  this  amendment 
took  away  the  trial  by  Jury  on  the  appeal. 
The  snpreme  court  held  that  the  act  of  1821, 
above  refored  to,  was  In  effect  when  the 
oonstltutlon  of  1844  was  passed,  which  or- 
dained that  the  right  of  trial  by  Jury  should 
remain  Inviolate,  and  that,  as  this  right  of 
trial  by  jury  had  attached  In  cases  of  appeal 
where  there  had  been  a  Jury  trial  before  the 
Justice  of  the  peace  In  the  court  for  the  trial 
of  small  causes,  no  legislation,  after  the  adop- 
tion of  the  constitution  of  1844,  could  deprive 
a  party  of  that  right,  unless  he  assented  by 
express  waiver  of  this  personal  privilege  se- 
cured to  him.  In  Gartner  v.  Ck>hen,  51  N. 
J.  Law,  125,  16  Atl.  684,  which  was  an  ap- 
plication to  show  cause  why  a  mandamus 
ahoold  not  Issue  to  compel  'the  Judge  of  the 
second  district  court  of  Jersey  City  to  accept 
the  bond  and  allow  an  appeal  ftvm  a  Judg- 
ment In  said  court  In  a  plea  of  tort  to  the 
court  of  common  pleas  of  Hndscm  ooonty, 
the  court,  after  reviewing  the  act  In  relation 
to  said  court  of  March  27,  1882,  extending 
the  Jurisdiction  of  the  court  to  |300,  and  the 
act  of  February  9,  1886,  extending  the  terri- 
torial Jturlsdictlon  of  district  courts,  and  the 
supplement  approved  Mardi  11,  1885,  in  ref- 
erence to  pleadings,  where  the  debt,  claim  of 
damages,  exceeds  the  sum  of  $200,  making 
the  proceedings  conform  to  those  in  the  dr.* 
cidt  court,  says:  "This  arrangement  of  these 
different  sections  shows  that  in  suits  for  the 
recovery  of  over  the  amount  of  two  hundred 
doOars,  the  proceedings  in  these  courts  of 
hiferior  Jurisdiction,  from  the  issuing  of  the 
summons  to  the  Judgment  on  the  review  by 
certiorari  In  the  supreme  court,  shall  be  in 
the  usual  form  of  actions  in  the  higher 
ooortB,  except  that  a  certiorari  Is  used,  with 
a  Mil  of  exceptions,  instead  of  a  writ  of  er- 
ror." The  first  section  of  the  act  of  March 
27,  1882,  (page  195,)  provides  "that  from  and 
after  the  passage  of  this  act  the  Jurisdiction 
of  each  and  every  district  court  established 
by  law  In  any  city  of  this  state,  whether  by 
general  or  special  statute  shall,  be  and  the 
same  is  hereby  extended  to  every  suit  of  a 
civil  nature  at  law.  In  which  the  debt,  bal- 
ance, damage  or  other  matter  In  dispute, 
does  not  exceed,  exclusive  of  costs,  the  sum 
w  value  of  three  hundred  dollars;  provided, 
that  this  act  shall  not  be  construed  to  extend 
to  or  embrace  any  suit  or  action  where  the 
tlfle  to  lands  and  real  estate  shall  come  in 
question."  The  second  section  provides  that 
In  an  suits  where  the  claim  exceeds  the  sum 
of  $200,  exclusive  of  costs,  all  writs,  sum- 
monses, or  attachment  warrants,  executions, 
venires,  or  other  processes  in  any  such  suit 
•r  action  shall  be  issued  to  the  sheriff  of  the 
county  wherein  the  city  Is  located  In  which 
iny  such  district  court  Is  established,  and 
Aan  be  Issued  out  of  said  courts,  and  return- 
ed thereto  In  like  manner  as  writs  oat  vt  the 


courts  of  common  pleas  in  this  state.  Section 
8  of  said  act  provides  that  in  any  case  where 
a  Jury  shall  be  called  by  either  of  the  parties 
to  any  cause  In  any  district  court  In  this  state, 
in  which  the  debt,  damage,  or  other  matter 
In  dispute  exceeds,  exciudve  of  costs,  the 
sum  or  value  of  $200,  the  fee  of  each  Juror 
that  serves  in  said  cause  shall  be  50  cents  per 
day,  to  be  paid  as  now  provided  by  law  in 
other  cases  tried  by  a  Jury  in  said  courts. 
The  fair  construction  of  the  act  of  1882,  as 
amended  as  to  its  third  section  by  the  act  of 
1885,  appears  to  be  that  a  Jury  trial  was  con- 
templated in  all  matters  of  dispute  exceeding 
the  sum  of  $200,  and  that  under  the  act  either 
party  was  entitled  to  trial  by  Jury  upon  de- 
mand therefor,  where  there  had  been  no 
waiver  of  such  right  It  also  appears  clear 
that,  prior  to  the  passage  of  said  act  of  1882 
extending  the~  jurisdiction  of  the  district 
courts,  the  right  of  trial  by  Jury  existed  In 
the  courts  where  such  a  suit  could  be  com- 
menced; this  being  an  action  to  recover  the 
amount  due  on  a  promissory  note  of  over 
$200.  This,  therefore,  being  a  case  where 
the  right  of  trial  by  Jury  existed  a^  the  time 
of  the  passage  of  the  act  of  1882,  any  con- 
struction of  this  act  which  would  permit  the 
Judge  to  deprive  the  party  of  his  right  of 
trial  by  Jury  would  be  in  violation  of  the 
constitution.  As  the  act  can  be  construed  so 
as  to  make  it  constitutional,  the  court  wlU 
adopt  that  construction.  The  recent  case  on 
this  subject  is  Clayton  v.  Olark,  (N.  J.  Sup.; 
filed  June  9,  1893,)  26  Atl.  795,  which  holds 
that  In  an  action  brought  in  the  district 
court,  where  the  matter  In  dispute  Is  above 
the  sum  of  $200,  a  demand  for  a  Jury,  made 
by  the  defendant  at  the  proper  time,  deprives 
the  court  of  Jurisdiction  to  try  the  cause  oth- 
erwise than  by  a  Jury.  Such  a  demand  gives 
the  defendant  the  right  of  trial  by  Jury,  with- 
out prepayment  of  costs,  or  the  right  to  have 
the  action  against  him  dismissed.  The  court 
in  this  case  says:  "With  reference  to  the  ex- 
penses of  these  statutory  courts,  it  will  be 
observed  that  the  plaintiff  and  defendant 
stand  in  totally  different  attitudes.  The  plain- 
tiff chooses  the  tribunal  in  which  he  will  bring 
his  suit.  When  the  amount  of  his  claim  Is 
above  two  hundred  dollars,  be  has,  from 
which  to  select,  the  supreme  court,  the  circuit 
court,  and  the  court  of  common  pleas.  In  all . 
of  which  a  common-law  trial  by  Jury  is  pro- 
vided at  public  expense.  If,  with  these 
courts  open  to  bim,  the  plaintiff  elect  to  take 
the  defendant  before  a  statutory  tribunal, 
where  either  party  may  demand  a  trial  by 
Jury,  It  is  doubtful  if  he  can  be  heard  to 
complain  of  any  reasonable  regulation  ren- 
dered necessary  by  the  legislative  frame  of 
the  tribunal  selected.  With  the  defendant  It 
Is  totally  different  The  legislature  has  made 
the  right  to  a  Jury  absolute,  if  demanded  at 
the  proper  time.  This  defendant  has  had 
no  voice  in  choosing  the  forum,  hence  has 
submitted  himself  to  no  Implied  conditions 
arising  from  its  construction.    He  is  there 
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In  invltum,  with  the  right  to  question  the 
constltutloaaUty  of  the  procedure  in  all  Its 
Btieps,  and  to  Ignore  utterly  all  Innovations 
upon  his  common-law  rights  for  which  ex- 
press le^slatlve  authority  does  not  exist." 
In  the  case  of  State  v.  Blum,  <N.  J.  Sup.; 
flled  June  8,  1893,)  26  Atl.  861,  which  was  a 
suit  for  $200  against  a  corporation,  the  court 
says:  "It  must  be  assumed  In  this  case  that 
a  Jm'y  was  not  demanded  on  the  trial  In  the 
court  below,  as  the  record  made  before  ns 
falls  to  show  that  such  demand  was  made. 
The  right  of  trial  by  jury  may  be  waived, 
and  where  a  party  goes  to  trial  before  the 
court  without  a  Jury,  and  without  objection, 
he  cannot  afterwards  complain,  [cases  cited.] 
The  prosecutor  having  waived  his  -right  of 
trial  by  jury.  It  Is  unnecessary  to  consider 
the'  constitutional  question.  By  the  act  of 
1878  the  district  court  has  jurisdiction  to  the 
extent  of  two  hundred  dollars;  and,  as  causes 
are  triable  without  a  jury,  the  question  wheth- 
er legal  provision  has  been  made  for  jury 
trial  Is  not  before  ua."  The  defendant  In  the 
case  before  the  district  court  having  object- 
ed before  trial  to  a  trial  without  a  jury,  there 
is  nothing  in  the  present  case  to  show  a 
waiver  on  his  part  of  bis  right  to  a  Jury  trial 
in  this  case.  The  right  to  trial  by  jury  In 
district  courts  in  cases  other  than  those  aris- 
ing under  the  act  of  March  27,  1882,  and  Its 
supplements,  Is  not  necessarily  Involved  in 
this  case,  and  the  court  does  not  Intend  to 
express  any  opinion  whatever  In  reference 
to  cases  not  arising  under  said  acts.  The 
judgment  should  be  reversed,  and  the  record 
remitted  to  the  district  court,  to  be  proceeded 
in  according  to  law. 


(H  N.  J.  !•.  273) 

STATB    (McDBRMOTT.    Prosecutor)    t. 

BOARD    OF    STREET   &    WATER 

COM'RS  OF  JERSEY  CITY  et  al. 

(Supreme  Court  of  New  Jersey.    Dec.  22,  1888.) 

Municipal  Corporatioks— Public  Imtrovembnts 
— Division  of  Work  between  Bidders. 

1.  Where  s  city  charter  directs  that  certain 
paving  or  other  work  shall  be  awaxded  to  the 
lowest  responsible  bidder,  or  to  that  responsihle 
bidder  who  offers  the  terms  most  advantageous 
to  the  city,  it  is  illeKsi  to  divide  the  worlc  be- 
tween the  hlKhest  and  lowest  bidder. 

2.  It  is  the  duty  of  the  proper  dty  board  or 
officer  to  determine  which  of  the  bidders  possesses 
the  statutory  qualifications,  and  then  award  the 
work  to  that  radder,  unless  they  determine  to 
reject  all  bids  and  readvertise  for  the  work  un- 
der the  city  charter,  or  the  terms  of  the  original 
advertisement  forbid. 

(Syllabus  by  the  Court) 

(Certiorari,  at  the  suit  of  Allan  L.  McDer- 
mott,  against  the  board  of  street  and  water 
commissioners  of  Jersey  City  and  others,  to 
review  certain  resolutions  and  proceedings 
of  defendant  board.     Reversed. 

Argued  November  term,  1893,  before  DIX- 
ON and  ABBETT,  JJ. 

-Allaa  L.  McDermott,  in  pro.  per.  WU- 
Ham'  J>,  Edwards,  for  defendants. 


ABBETT,  T.  The  ceriicwari'  in  this  case 
removed  Into  this  court,  for  review,  certain 
resolutions  and  proceedings  awarding  coa- 
tracts  for  Asphalt  paving  .In  Jersey  City,  un- 
der proposals  received  by  the  board  of  street 
and  water  commissioners.  The  board  ad- 
vertised for  bids  for  laying  asphalt  pave- 
ment, to  be  paid  for  out  of  the  license  money 
collected  by  the  city,  as  provided  in  seotions 
5  and  6  of  chapter  134  of  the  Laws  of  1881, 
(Laws  1S9L  p.  259,)  and  further  provided 
for  in  chaptW  82  of  the  Laws  of  1883,  (Lavra 
1883,  p.  164.)  Bids  were  received  ther^or 
from  the  Trinidad  Asphalt  Ck>mpany  and  the 
Barber  Asphalt  Company.  The  work  would 
cost  $50,920  undo'  the  bid  of  the  Trinidad 
Asphalt  Company,  and  $41,982  under  the  bid 
of  the  Barber  Asphalt  ciompany.  Tlie  board 
did  not  award  the  contract  to  either.  They 
divided  it,  giving  paving  to  the  highest  bid- 
der amounting  to  $32,805,  and  giving  the  low- 
est bidder  paving  amounting  to  $13,878.  The 
preamble  to  the  resolution  awarding  portions 
of  the  work  to  each  company  declares  "that 
the  samples  [of  asphalt]  submitted  are  aboye 
the  standard  requirements,  and  this  board  has 
examined  into  the  financial  standing  of  both 
bidders,  and  finds  them  responsible;  and  as 
the  prices  bid,  covering  a  guaranty  of  ten 
years,  ore  advantageous  to  the  city,  and  as  the 
cost  of  preparation  In  establishing  a  plant  to 
prepare  the  asphalt  for  street  laying  is  be- 
tween twelve  thousand  and  twenty  thousand 
dollars,  it  Is  advisable  to  make  the  contract 
of  sufficient  size  as  to  amount  of  work  to  jus- 
tify the  erection  of  a  plant;  and  as  the  laying 
of  asphalt  pavement  has  not  been  heretofore 
attempted  in  this  city,  and  as  the  money  to 
pay  for  the  work  on  which  bids  were  re- 
ceived Is  payable  out  of  the  excise  moneys, 
and  not  by  assessment,  and  this  board  believ- 
ing it  to  be  for  the  best  Interest  of  the  city 
to  divide  the  work  between  the  bidders  with 
a  view  of  comparison  of  their  work.  Inas- 
much as  the  Barber  Asphalt  Paving  Com- 
pany has  had  the  greater  experience  In  lay- 
ing the  pavement,  and  the  Trinidad  Asphalt 
Pavhig  Company  has  had  the  greater  expe- 
rience in  refining  the  product,  as  we  are  in- 
formedi  Thra-efore,  resolved,"  etc  The  reso- 
lution was  presented  to  the  acting  mayor  on 
August  19,  1893,  and  became  opwatlve  with- 
in 10  days  thereafter,  under  section  2  of  the 
supplement  to  the  city  charter,  approved 
March  34,  1S73,  (Laws  1878,  p.  400,)  he  not 
having  vetoed  the  same.  He  did  not  formolr 
ly  approve  the  same,  but  In  a  communication 
to  the  board,  dated  August  29,  1893,  after 
giving  his  views,  states:  "I  have  decided  to 
let  the  resolution  stand." 

Our  opinl(Hi  Is  that  under  the  city  charter 
this  improvement  was  one  that  was  to  be 
borne  by  the  city  at  large  and  paid  by  gen- 
eral tax,  and  that  the  proposed  work  can- 
not be  paid  for  by  assessment  for  benefits. 
Under  the  fifth  secUoa  of  said  act  of  1891, 
the  board  has  power,  in  lis  discretion,  to. 
pave,  repair,  or  improve,  at  public  expense. 
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any  part  of  any.  street,  lane,  aUey,  avezrae, 
or  public  place  already  paved,  m  that  has 
been  pared,  to  be  paid  foe  ont  of  the  funds 
raised  by  the  Issn^  of  licenses  for  the  sale  of 
spirttuous  or  malt  liquors  heretofore  appro- 
priated under  existing  laws  for  that  purpose 
in  such  city,  or  which  may  hereafter  be  ap- 
propriated for  that  purpose  in  any  such  city 
under  the  authority  conferred  by  this  act 
There  is  a  contention  in  this  case  as  to  whether 
or  not  the  sections  oi  the  ^narter  of  1871,  un- 
der the  title  "Board  of  Public  Works,"  which 
require  the  contract  for  paving  to  be  awarded 
"to  the  lowest  responsible  bidder,"  or  section 
159  of  the  charter,  under  the  beading  "fi- 
nance," is  applicable  to  this  case,  or  whether 
the  provisions  of  the  latter  section  modll^  or 
affect  the  former  provision,  or  the  proper  con- 
struction thereof.    Section  lfi9  provides  "that 
no  contract  for  work  or  materials  shall  be 
entered  into,  or  purchase-  of  personal  prop- 
erty be  made  by,  or  on  account  of  any  board 
or  department  of  the  city  govemmmt,  ex- 
cept after  due  advertisement,  for  six  days  at 
least,  in  the  official  newspapers ;   whereupon 
the  contract  ahall  be  awarded  to,  or  the  pur- 
chase shall  be  made  of,  that  responsible  bid- 
der who  offer*  the  terms  most  advantageous 
to  the  dty,"  etc.    In  deciding  this  case  it  is 
not  necessary  to  determine  which,  of  these 
provisions  are  applicable,  or  whether  there  Is 
any  l^^al  difference  between  the  "lowest  re- 
sponsible bidder"  and  "tbat  responsible  bid- 
der who  offers  the  terms  most  advantageous 
to  tbe  city,"  or  whether  the  board,  in  deter- 
mining who  is  a  "responsible  bidder,"  is  lim- 
ited to  the  question  of  financial  responsibil- 
ity, or  may  broaden  its  field  of  inquiry,  and 
exclude  a  bidder  whose  conduct  in  other  pub- 
lic work,  or  other  actions,  would  render  it  nn- 
wise  to  trust  him  to  carry  out  tbe  contract 
he  might  make.    The  board  did  not  act  un- 
der either  of  the  prorislona  quoted.    It  did 
not  award  the  contract  to  either  the  lowest 
responsible  bidder  or  to  that  bidder  who  ot- 
fered  tbe  terms  most  advantageous  to  the 
dty.     It  awarded  part  of  the  work  to  the 
highest  bidder,  and  part  to  the  lowest  bid- 
der.   The  duty  Imposed  upon  the  board  by 
the  charter  was  to  determine  which  of  these 
bidders  on  this  work  came  within  the  words 
of  the  charter.    They  were  both  financially 
responsible,  they  both  submitted  samples  of 
ai^iphalt  which  were  above  the  standard  re- 
quirements, and  were  both  treated  as  bid- 
ders who  in  good  faith  would  perform  thetr 
contracts  to  the  best  of  their  r.blllty;  the  only 
difference  between  the  two  being  that  the 
highest  bidder  had  the  greater  experience  in 
laying  the  pavement,  and  ttie  lowest  bidder 
had  the  greater  exp^ence  in  r^nlng  tbe 
product.     It  was  to  one  of  these  that  the 
dtarter  required  the  board  to  awaixl  tbe  con- 
tract   The  board  seeks  to  excuse  their  fail- 
ure to  award  the  whole  of  the  work  to  either 
upon  the  ground  that  they  believed  It  to  be 
for  the  best  Interest  of  the  dty  to  divide 
Ur  work  between  them  wltli  a  view  of  com- 


paring tUdr  work.  The  answer  to  this  ac 
tlon  Is  rhnt  no  Buch  power  is  conferred  upon 
this  board.  Its  power  IS  limited  to  award 
Ing  the  contraei  to  one  of 'tiie  bidders;  and 
it  failed  to  perl  irm  that  duty  when  it  divid- 
ed the  work  unequally,  according  to  its  dis- 
cretion, between  the  highest  and  the  lowest 
bidders.  Tbe  charter  having  limited  the 
power  of  the  board  as  to  the  bidder  to  whom 
the  contract  should  be  awarded,  and  as  to 
his  qualifications,  any  departure  therefrom  ia 
illegal.  Cory  v.  Freeholders  of  Somerset,  44 
K.  J.  Law,  46{S. 

The  board  had  no  right  to  consider  any  re 
qulrements  not  set  forth  in  the  statute  or  in 
the  ^>edfications.  Shaw  v.  Trenton,  40  N.  J. 
Law,  343,  12  AU.  902.  If  the  board  could  not 
determine  which  of  the  two  was  the  lowest 
responsible  bidder,  or  which  was  that  respon- 
sible bidder  that  offered  the  terms  most  ad- 
vantageous to  the  dty,  they  could  have  re- 
jected both  bids,  and  have  readvertlsed  for 
the  work  under  the  same,  or  clearer  or  more 
detailed,  specifications,  or,  If  there  were  two 
classes  of  streets  requiring  different  kinds  of 
work  thereon,  they  could  have  divided  tbe 
work,  and  have  asked  bids  on  the  different 
streets. 

The  prosecutor  is  a  taxpayer  of  Jersey  City, 
and  has  a  right  to  question  the  legality  of 
this  action  of  tbe  board  of  street  and  water 
commissioners.  This  case  is  not  distinguish- 
able in  this  respect  from  Publishing  Co.  v. 
City  of  Jers^  City,  64  N.  J.  Law,  439, 24  AtL 
671. 

The  action  of  tbe  board  in  dividing  the 
work  among  the  two  bidders  is  Illegal  and 
void. 

(66  M.  J.  U  118) 
FBY  V.  MYERS. 
(Supreme  Court  of  Kew  Jersey.    Dec-  30,  1893.) 

Landlobd  abd  Tknant— Bxoovkbt  or  Pos- 
session—Tbiai.  BY  JUBT. . 
In  summary  proceedings  by  the  landlord 
to  recover  the  possession  of  land  from  a  tenant 
because   his  leasehold   term   had    expired,   thS 
tenant  is  entitled  to  a  trial  by  jury,  notwith- 
standing the  passage  of  the  act  of  April  28, 
1888,  (LawB  1888,  p.  462.) 
(Syllabus  by  the  Court) 

Certiorari  at  the  suit  of  Beginald  Fry 
against  Frances  H.  Myers  to  review  a  Judg- 
ment given  by  a  Justice  of  the  peacei  in  sum- 
mary proceedings  against  a  tenant  Judg- 
ment reversed. 

Argued, June  term,  1893,  before  DBPUB, 
LIPPINCOTT,  and  ABBOIT,  JJ. 

John  Bl.  Bunnell,  for  plaintiff.  Jotan  B. 
Vreeland,  for  defendant 

ABBETT,  J.  Frances  H.  Mywa  brought  a 
suit  under  ttm  landlord  and  tenant  act  for 
the  purpose  of  dlsposseasine;  Bejclnald  Fry  6f 
a  cottage,  in 'Chatham  township,  Morris  conn- 

ty.  It  was  alleged  tliat  bis  tenancy  had  ex- 
pired under  his  lease.  A  venire  was  issued 
by  the  Justice,  and  a  Jury  summoned,  but 
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when  the  twelve  men  appeared  by  yirtae 
thereof,  they  were  dismissed,  after  the  pay- 
ment to  them  of  their  fees,  and  the  Justice 
refused  to  proceed  with  the  jury,  and  tried 
it  himself,  and  rendered  a  decision  adverse 
to  Fry.  The  case  was  brought  to  this  court 
by  certiorari,  and  two  questions  are  pre- 
sented—First, will  certiorari  lie?  and,  sec- 
ond, had  the  justice  the  right  to  dismiss  the 
Jory  he  had  summoned,  and  try  the  case 
without  a  jury,  against  the  protest  of  the  de- 
fendant? 

The  question  has  been  discussed  as  to  the 
constitutional  right  of  the  defendant  to  trial 
by  Jury  in  this  case,  he  having  demanded  it 
and  not  waived  It  The  defendant  invokes 
article  1,  par.  7,  of  the  constitution:  "The 
right  of  a  trial  by  Jury  shall  remain  invio- 
late; but  the  legislature  may  authorize  the 
trial  of' civil  snits.  when  the  matter  in  dis- 
pute does  not  exceed  fifty  dollars,  by  a  Jury 
of  six  men."  Priw  to  the  constitution  of 
1844,  and  up  to  the  act  of  March  4,  1S47,' 
(Nixon's  Dig.,  4th  Ed.,)  pp.  494,  •422,  §  18,  if 
the  tenant  held  over,  the  landlord  would 
have  had  to  bring  his  action  of  ejectment, 
and  the  tenant  would  have  been  entitled  to 
a  Jury  trial.  The  act  of  March  4,  1847,  pro- 
vided in  section  5  that  "the  summons  shall 
be  served  in  the  manner  prescribed  by  the  act 
constituting  courts  tor  the  trial  of  small 
causes;  the  suit  may  be  adjourned,  and  ei- 
ther party  may  demand  and  have  a  trial  by 
Jury  of  six  men,  according  to  the  provisions 
of  said  act."  The  procedure  under  this  act 
is  of  a  provisional  and  summary  nature,  to 
determine,  as  between  the  landlord  and  the 
tenant,  who  should  have  immediate  posses- 
si(m  of  the  leased  premises.  Section  1  of  the 
act  of  March  8,  1848,  (Nixon's  Dig.  pp.  495, 
•423,  f  26,)  provides  that  at  any  trial,  under 
section  1  of  the  act  of  March  4,  1847,  It  shall 
be  necessary  for  the  plalntitF  therein,  If  re- 
quired by  the  defendant,  to  prove  to  the  sat- 
isfaction of  the  court,  <»■  the  Jury  if  the  trial 
be  by  Jury,  the  facts  which,  according  to  the 
first  section  of  said  act,  authorize  the  re- 
moval of  a  tenant,  and  If  the  said  trial  be 
by  Jury  it  shall  be  by  a  Jury  of  12  men.  The 
Revision  of  March  27,  1874,  left  the  Orst 
section  of  the  act  of  March  4,  1847,  sub- 
stantially nnatfected,  so  far  as  relates  to  the 
Jurisdiction  of  the  Justice  of  the  peace.  The 
act  of  April  6,  1876.  (Revision,  p.  576,)  left 
the  Jurisdiction  substantially  the  same,  ex- 
cept in  cities  where  district  courts  had  been 
established.  The  second  section  of  the  act 
amended  section  15  of  the  Revision  of  1874, 
but  not  88  to  the  right  of  either  party  to 
demand  and  have  a  Jury  trial  by  a  Jury  of 
12  men.  On  AprU  23,  1888,  the  legislature 
again  amended  this  15th  section,  (Laws  1888, 
p.  462;)  this  amendatory  act  does  not  recite 
the  15th  section  as  it  appears  in  the  act  of 
April  6,  1876,  but  does  give  the  section  as 
amended.  There  is  no  repealing  clause  in 
tbis  act  The  provision  for  a  trial  by  jury 
«  waitted  in  this  amended  section. 


An  examination  of  the  entire  act  sbows 
that  the  omissicHi  of  this  provision  in  refer- 
ence to  Jury  trial  was  a  mere  inadvertence, 
and  not  a  deliberate  legislative  Intent  to 
abolish  it  in  this  class  of  cases.  Under  the 
ejectment  proceedings,  prior  to  1847,  a  trial 
by  Jury  was  a  matter  of  right,  unless  waived 
by  the  parties,  and  from  that  time  until  1888 
there  had  always  been  express  provision  for 
a  Jury  trial,  although  for  one  year  (1847-48) 
a  Jury  of  only  six  men  was  named  in  the  act 
In  view  of  the  question  as  to  the  right  of  the 
legislature  to  take  away  trial  by  Jury  from 
the  defendant  in  this  case,  and  the  fact  that 
up  to  1888  there  had  been  legislative  pro- 
vision regarding  this  right,  which  had  ex- 
isted for  40  years,  is  it  to  be  presumed.  In 
the  absence  of  an  express  clause  of  repealer 
affecting  this  right  that  the  legislature  In- 
tended to  take  it  away?  In  considering  this 
question,  let  us  famine  the  landlord  and 
tenant  act  as  It  existed  on  this  subject  after 
the  passage  of  the  act  of  April  23,  1888. 
Section  16  of  the  Revision  of  1874  (Revision, 
p.  573,  par.  14)  came  from  section  6  of  the 
act  of  March  4,  1847,  as  amended  by  section 
1  of  the  act  of  March  8,  1848;  and  from  1847 
to  the  present  time  it  has  contained  a  pro- 
vision providing  for  putting  the  landlord  in 
poesesslon  when  It  shall,  among  other  things, 
appear  to  the  said  Justice  or  Jury  that  the 
summons  had  been  duly  served.  Since  the 
act  of  March  8,  1848,  up  to  the  present  time, 
it  has  been  necessary  for  the  plaintilF,  if  re- 
quired by  the  defendant  to  prove  to  the  sat- 
IsfactlCHi  of  the  court  or  the  Jury  if  the 
trial  be  by  Jury,  the  facts  which  authorize 
the  removal  of  the  tenant  Section  19  of 
the  Revision  (Revision,  p.  574,  par.  17)  has 
been  in  existence  since  the  act  of  1847,  and 
it  provides,  among  other  things,  that  the 
same  fees  shall  be.  alio  wed  to  jurors  as  are 
provided  for  like  services  by  the  act  con- 
stituting courts  for  the  trial  of  small  canaes. 
Section  21  of  the  Revision  (Revision,  p.  574. 
par.  19)  provides  that  where  the  case  has 
been  removed  into  the  circuit  court  the 
Judge  of  the  circuit  court  shall  issue  a  venire 
facias  for  a  Jury;  and  section  22  of  the  Re- 
vision provides  that  if  the  parties  agree  ao 
to  do  they  may  waive  a  trial  by  Jury  and 
submit  the  case  to  the  Judge  on  the  law  and 
the  facts.  The  existence  of  these  provisions 
seems  incompatible  with  a  construction  of  the 
act  of  1888  which  takes  away  trial  by  Jury 
In  these  cases,  and  compels  the  Justice  to  try 
the  case  without  one.  There  is  nothing  In 
the  act  of  1888  which  expressly  says  that  he 
must  try  the  case  without  a  Jury,  and  In 
this  case  he  had  summoned  the  Jury,  and  It 
was  present  ready  to  try  the  case,  when  be 
dismissed  it  without  tbe  consent  of  defend- 
ant If  the  jury  had  tried  the  case,  its  find- 
ings would  have  exactly  fitted  into  the  otber 
provisions  of  the  act  There  is  no  practical 
or  legal  difficulty  in  carrying  out  the  pro- 
visions of  this  act  in  case  of  a  Jury  trial. 

If  the  legisiatnre  thought  it  right  on  the 
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ramofral  of  the  cause  Into  the  clrcnit  court, 
to  compel  the  judge-  there  to  give  the  party 
a  Jnry  irlal,  it  la  difficult  to  conceiye  a  leg- 
iBlatlTe  Intent,  on  a  trial  befwe  a  Justice 
of  the  peace,  which  would  deprive  the  party 
of  the  right  to  a  jury  trial  in  that  tribunal 
When  the  legislature,  by  section  7  of  the  act 
of  Ifarch  4,  1847,  which  stUl  exists,  (Reris- 
lon,  p.  673,  par.  18,)  took  away  the  right  of 
appeal  or  the  removal  of  the  proceedings  by 
certiorari,  it  was  because  the  party  had  a 
right  to  go  before  the  jury  on  the  facts.  It 
may  well  be  donbted  If  the  legislature  would 
have  enacted  such  a  stringent  provision  if 
the  iMrty  bad  been  left  to  the  decision  of 
the  Justice  both  on  the  law  and  the  facts. 
After  a  policy  has  existed  for  40  years  which 
gives  a  party  the  right  of  trial  by  jury,  the 
court  should  hesitate  long  before  they  take 
that  right  away  under  an  act  which  does 
not  expressly  take  away  such  right,  and 
when  such  right  can  still  be  enforced  with- 
out interference  with  the  remaining  provl 
Mens  of  the  act  This  construction  not  only 
does  not  Interfere  with  the  remaining  sec- 
tions of  the  act,  but  is  In  entire  conformity 
thereto;  the  other  sections  contemplating  ju- 
ry trials  where  there  is  no  waiver  of  such 
right  We  do  not  think  it  necessary  to  de- 
cide in  this  case  the  question  as  to  the  con- 
■tltatlonallty  of  the  act  of  1888,  or  the  con- 
stitutional question  in  reference  to  the  right 
of  trial  by  Jiuy  in  this  case,  because  we 
have  reached  the  conclusion  that  the  proper 
construction  of  the  landlord  and  tenant  act, 
as  amended  fay  the  act  of  1888,  preserves  the 
right  of  trial  by  Jury  before  the  Justice  when 
not  waived. 

The  writ  of  certiorari  lies  In  this  case  be- 
cause the  Justice  was,  under  the  circumstan- 
ces of  this  case,  without  jurisdiction  to  try 
the  case  himself  without  a  Jury. 


<»  N.  J.  !<.  SB) 

8TATB  (WOOD,  Prosecntoi)  v.  ATLANTIC 

CITY. 
(Supreme  Court  of  New  Jersey.    Dec  22, 18S3.) 

MUMIUIFAI.  CoarOBATIONB — DiVIBION    OF  WaXDB— 
COKBTITOTIOKXLITT  OF  ACT. 

1.  Under  a  title  concerning  the  divldon  of 
frmrda  la  cities,  a  statute  may  coutaia  proTisions 
far  the  representation  of  the  new  wards  In  the 
mnnieipal  government 

2.  A  statute  authorised  cities  "already  di- 
vided Into  wards"  to  snbdlvide  the  wards  when 
tiiey  reached  a  certain  size.  Held,  that  it  was 
■et  confined  to  cities  which  had  l>een  divided 
Into  wards  before  its  passage. 

3.  Cities  may  be  constitutionally  classified 
on  the  basis  of  popolation  for  the  purpose  of 
prescribing  a  limit  to  the  dae  of  the  wards. 

(Sj^abns  by  tiie  Court) 

Certiorari  at  the  suit  of  Richard  Wood 
against  Atlantic  CSlty  to  review  two  ordinan- 
ces <tf  defendant    Affirmed. 

Argaed  November  term,  1893,  before  AB- 
BBTT  and  DIXON,  J7. 


C.  Ij.  Cole,  tot  proMcator. 
eott^  for  defendant 


B.  Bndl- 


DIXON,  J.  Tlito  certiorari  hrings  up  two 
ordinances  of  Atlantic  City,  passed  in  Jan- 
uary, 1891,  dividing  the  first  and  second 
wards  of  the  city  each  into  two  wards.  The 
reason  assigned  for  questioning  the  validity 
of  these  ordinances  is  that  "An  act  amenda- 
tory of  an  act  entitled  'An  act  concemtog 
divisions  of  wards  in  cities  of  this  state,' "  ap- 
proved May  10,  1889,  (P.  L.  1889,  p.  443,)  un- 
der which  authority  to  enact  the  ordinances 
Is  said  to  be  claimed,  is  unconstitutional,  be- 
caose  its  object  to  not  sufficiently  expressed 
In  Its  title,  and  it  to  a  special  act  regulating 
the  internal  affairs  of  cities.  This  statute 
provides  that  in  the  cities  to  which  It  ap- 
plies the  common  council  may  divide  any 
ward  Into  twv>  wards,  and  that  each  of  the 
new  words  shall  be  entitled  to  the  same  rep- 
reselntaticm  in  the  municipal  government  as 
the  ward  from  which  they  were  formed. 
(Counsel  for  the  prosecutor  contends  that 
these  are  two  objects,  and  that  the  latter, 
relating  to  representation.  Is  not  sufficiently 
expressed  in  the  title.  We  think  there  to 
no  basto  for  tfato  contentfon.  The  aid 
sought  by  the  creation  of  wards  in  dtles  to 
the  securing  of  local  representation  in  the 
municipal  government  (or  the  various  sec- 
tions of  the  city,  and  therefore  provisions 
for  such  representation  are  of  the  very  es- 
sence in  any  scheme  for  the  formation  of 
wards.  The  direct  object  of  this  statute, 
the  division  of  wards,  to  expressed  in  the  ti- 
tle; the  other  features  of  the  act  are  cognate 
to  It,  and  so  are  properly  included.  Payne  v. 
Mahon,  44  N.  J.  Law,  2ia  The  objection 
that  the  act  to  special  to  more  deserving  of 
consideration.  It  reste  upon  the  first  sec- 
tion of  the  'statute,  which  enacts  "that  in 
cases  where.  In  any  city  of  not  more  than 
fifty  thousand  Inhabitants  already  divided  in- 
to wards,  there  shall  have  been  polled  in  any 
such  ward,  at  the  last  presidential  or  any 
subsequent  election,  more  than  one  thousand 
legal  votes,  the  comuKm  council  or  oth^  leg- 
islative body  of  such  city  shall  have  pown- 
•  •  •  to  divide  ai^  said  ward  into  two 
wards  •  •  •  provided,  the  provisious  of 
thto  secticHi  shall  not  now  at  hereafter  apply 
to  any  dty  of  this  state  wherein  the  bound- 
ary lines  of  the  wards  therein  are  required 
by  law  to  conform  to  the  assembly  district 
lines  in  any  such  city." 

The  proviso  of  thto  section  must  we  think, 
be  deemed  Inefficadons.  The  only  statute 
hitherto  passed,  requiring  ward  lines  to  cor- 
respond with  assembly  district  lines,  to  that 
Of  April  18,  1889,  (P.  L.  1889,  p.  288,)  which 
was  adjudged  Inoperative  by  thto  court  in 
D«npsey  v.  City  of  Newark,  63  N.  J.  Law, 
4,  20  AtL  886;  and  as,  according  to  the  deci- 
sion of  this  court  in  State  v.  Wrlghtson,  and 
State  V.  0'(3onnor,  (November  term,  1893,) 
28  Atl.  66,  there  can  exist  no  assembly  dis- 
tricts other  than  the  counties,  no  statute  of 
such  a  nature  can  hereafto:  become  a  law. 
Consequently  no  dty  has  been  or  can  be  ex- 
duded  from  the  reach  of  the  statute  under 
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review  by  force  of  the  proviso.  In  ascei^ 
tabling  the  cities  to  wblcb  this  statute  ap- 
plies, the  words  "already  divided  into  wards" 
are  of  some  importance.  They  may  have  a 
meaning,  which  would  confine  the  operation 
of  the  act  to  cities  so  divided  prevlouB  to  Its 
passage,  or  they  may  be  construed  to  em- 
brace all  dties  which,  when  the  authority 
conferred  by  the  act  is  called  into  exercise, 
had  already  been  divided  into  wards.  If  the 
former  signification  be  ascribed  to  them,  the 
act  will  thereby  be  rendered  special,  under 
the  rule  laid  down  In  Pavonla  Horse  R.  Ca 
V.  Mayor,  etc.,  of  Jersey  City,  45  N.  J.  Law, 
297,  and  Plerson  v.  O'Connor,  64  N.  J.  Law, 
3Q,  22  AU.  1091.  I  theref(H:e  think  the  other 
construction  should  be  adopted,  for  it  is  the 
duty  of  the  court,  If  it  reasonably  can,  to 
keep  the  act  within  constitutional  restric- 
tions. Although  this  construction  makes  the 
clause  merely  express  what  was  necessarily 
implied  In  the  power  granted,  viz.  to  divide 
wards,  yet  such  tautology  Is  not  uncommon, 
and  should  not  be  got  rid  of  by  an  Interpre- 
tation which  will  nullify  the  enactment  The 
cities,  therefore,  to  which  the  statute  is  ap- 
pllcable  are  such  as  have 'not  more  than  50,- 
000  inhabitants  and  are  divided  into  wards, 
and  the  question  is  whether  these  cities  may 
constitute  a  class  by  themselves,  for  the  pur- 
pose to  be  subserved  by  this  law.  The  man- 
ifest design  of  the  statute  is  to  secure  to  the 
inhabitants  of  cities  at  least  an  approach  to 
equality  of  repres«itation  in  the  municipal 
government.  In  cities  which  are  not  divided 
into  wards,  absolute  equality  is  enjoyed  by 
all  the  Inhabitants,  for  they  all  unite  In  se- 
lecting all  the  representatives.  But  where 
wards  ejdst,  only  an  approximation  to  equal- 
ity is  possible,  and  even  this  can  be  attained 
only  by  reasonable  limitations  upon  the  size 
of  the  wards.  Such  a  limitation  is  prescribed 
by  this  act  It  is,  therefore,  plain  that  cit- 
ies not  divided  into  wards  do  not  naturally 
come  within  this  legislative  purpose,  and 
their  exclusion  cannot  render  the  statute  spe- 
cial. It  is. also  plain  tliat  In  prescribing  a 
limit  to  the  size  of  wards,  there  is  Substan- 
tial ground  for  discrimination  between  the 
larger  and  smaller  cities.  If  in  our  largest 
cities  each  ward  were  to  be  divided  whenever 
the  voters  therein  numbered  a  thousand,  the 
governing  body  of  the  municipality,  compos- 
ed of  evva  a  single  member  from  each  ward, 
might  become  Inconveniently  numeiv>u8.  The 
population  of  the  wards  ought  to  bear  some 
reasonable  proportion  to  tiie  population  of 
the  cities.  The  legislature,,  therefore,  has 
the  ri(i^t  to  classtfy  the  cities  of  the  state  on 
the  basis  of  population,  for  the  purpose  of 
fixing  the  size  of  their  wards.  The  pro- 
priety of  such  a  classification  Is  expressly 
recognized  In  the  opinion  of  the  chief  Justice 
in  Dempsey  v.  City  of  Newark,  53  N.  J.  Law, 
4, 13,  20  Atl.  886.  We  find  no  adequate  rea- 
son tx  denying  the  constitutionality  of  this 
statute.  The  case  laid  before  us  does  not 
show  that  In  the  wards  divided  by  these 


ordinancee^  a  thousand  votes  had  been  cast 
at  a  preceding  election,  but  we  understand 
this  fact  to  be  conceded.  The  proceedings 
under  review  should  be  affirmed. 


(S6  N.  J.  L.  B» 

STAT36  (CONOVBR  et  al.,  Prosecutors)  v. 

BIRD  et  aL 
(Supreme  Court  of  New  Jersey.    Dec.  29, 1803.) 
Cbrtiorari — Oral  Evidencb  on  lisviEW— Hioh- 

WAT8. 

1.  Whenever  the  proceedings  of  a  court  of 
record  ar$  to  be  reviewed  on  certiorari,  the 
record  itself  is  the  primary  source  of  informa- 
tion as  to  those  proceedings.  If  it  be  alleged 
that  the  statements  of  the  record  are  not  war- 
ranted by  the  actual  facts  which  occurred  or 
transpired  before  the  court  or  if  some  pro- 
ceedings not  stated  in  the  record  are  to  be 
shown,  then  a  rale  must  be  taken  on  the  coui-t 
to  certify  what  those  facts  or  proceedings  were; 
and  only  when  the  court  Is  unable  to  respond 
to  such  a  rule  can  the  testimony  of  witnesses 
be  invoked. 

2.  If  the  record  avers  that  an  application 
for  the  laying  out  of  a  road  was  made  to  the 
court  of  common  pleas  in  termtime,  three  judges 
being  present,  it  sufficiently  indicates  that  the 
application  was  made  in  open  court 

3.  If,  in  response  to  a  role  of  this  court,  the 
judges  of  the  court  of  common  pleas  certify 
that,  on  an  application  for  the  appointment  of 
surveyors  to  lay  out  a  road,  the  court  without 
any  reason,  omitted  to  appoint  the  surveyors  of 
highways  in  the  townships  wherein  the  road 
was  to  be  laid,  the  proceedings  to  lay  out  the 
road  will  be  set  aside. 

(Syllabus  by  the  Court.) 

Certiorari  to  court  of  common  pleas, 
Hunterdon  county;  Chamberlain,  Cullen,  and 
Kugler,  Judges. 

Certiorari,  at  the  suit  of  Nathan  S.  Goik>- 
ver  and  others,  against  Adeline  H.  Bird  and 
others,  to  review  certain  proceedings  for 
opening  a  public  road.    Reversed. 

Argued  November  term,  1893,  befwe  AB- 
BETT  and  DIXON,  JJ. 

Paul  A.  Queen  and  Wm.  M.  Tanning,  for 
prosecutors.  Wm.  0.  Oebhardt  and  R,  S. 
Kuhl,  for  defendants. 

DIXON,  J.  This  c«'tiorarl  brings  up  the 
proceedings  takm  on  the  application  of  the 
defendants,  made  to  the  court  of  common 
pleas  of  Hunterdon  county,  for  the  opening 
of  a  public  road  In  the  township  of  Union, 
under  the  general  road  act.  The  reasons  as- 
signed for  reversal  of  these  proceedings  re- 
late chiefly  to  the  action  of  the  court  In  the 
appointment  of  surveyors  to  lay  out  the  road. 
That  action  is  questioned  on  several  grounds: 
First,  that  the  application  was  not  present- 
ed in  open  court;  second,  that  the  court, 
without  any  reason,  omitted  to  appoint  as 
one  of  the  surveyors,  Henry  Everitt  who 
was  a  surveyor  of  highways  In  Union  town- 
ship; and,  third,  that  the  court  appointed, 
as  surveyors,  a  brother-in-law  of  one  of  the 
applicants  and  an  employe  of  another.  In 
pupport  OB  denial  of  these  objections  there 
are  laid.'bef6re  us  three  kinds  of  evidence, 
—the  records  of  the  court. oC  common  pleas 
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returned  witli  the  certiorari,  certlflcatea  ot 
tbe  Judges  of  that  court  sent  In  answer  to 
a  rule  of  the  supreme  court,  and  the  testi- 
mony of  witnesses. 

According  to  tbe  settled  iiractlce  of  this 
court,  and  on  principles  affirmed  by  the  court 
of  errors,  whenever  the  proceedings  of  a 
court  of  record  are  to  be  reviewed  on  certi- 
orari, the  record  itself  Is  the  primary  source 
of  information  as  to  those  proceedings.  If 
it  be  alleged  that  the  statements  of  the  rec- 
ord are  not  warranted  by  the  actual  facts 
which  occurred  or  transpired  before  the 
court,  or  If  some  proceedings  not  stated  In 
the  record  are  to  be  shown,  then  a  rule 
must  be  taken  on  the  court  to  citify  what 
those  facts  or  proceedings  were;  and  only 
when  the  court  is  unable  to  respond  to  such 
a  rule  can  the  testimony  of  witnesses  be  in- 
voked. Pnrseil  v.  State,  30  N.  J.  Law,  530; 
Inhabitants  of  Oxford  v.  Brands,  45  N.  J. 
Law,  332;  South  Brunswick  v.  Cranbury, 
82  N.  J.  Law,  298.  19  Atl.  787.  In  the  pres- 
ent case,  therefore,  whether  the  application 
was  presented  In  open  court,  and  whether 
the  court  had  any  reason  for  not  appoint- 
ing Henry  Everltt,  are  questions  on  wliich 
the  testimony  of  witnesses  cannot  be  con- 
sidered, unless  the  other  species  of  evidence 
to  contradict  or  supplement  the  record  by 
a  rule  to  certify  has  been  exhausted  in  vain. 

With  respect  to  the  objection  that  the 
court  was  not  open  when  the  application 
was  presented,  no  rule  to  certify  has  been 
taken,  and  consequently  the  matter  must  be 
decided  by  the  record  itself.  The  statute 
<Snpp.  Revision,  p.  871)  directs  that  the  ap- 
plication shall  be  made  "to  the  Inferior  court 
of  common  pleas  of  the  said  county,  In  open 
court."  This  phrase  "in  open  court"  was  In- 
troduced Into  the  road  act  of  February  9, 
1818,  (Revision  1821,  p.  615,)  the  earlier 
acts  (Pat  p.  387;  Bloom,  p.  238)  not  using 
these  words.  Since  Its  Introduction  the 
phrase  has  remained  In  the  statute.  Why 
It  was  first  employed  I  have  not  been  able 
to  discover  or  conjecture,  but  I  can  ascribe 
no  meaning  to  it  other  than  that  it  empha- 
sizes the  distinction  between  the  court  In 
public  session  and  one  or  more  of  the  judges 
of  tbe  court  exercising  judicial  functions  in 
chambers.  Bnglish  v.  Bonham,  15  N.  J. 
Law,  431;  Chadwl<ik  v.  Reeder,  19  N.  J. 
Jiaw,  156.  The  record  avers  that  the  appli- 
cation was  made  to  the  court  at  a  court  of 
common  pleas  held  at  Flemington,  In  and 
for  the  county  of  Hunterdon,  of  the  term  of 
September,  1801,  three  Judges  being  present 
We  think  these  averments  sufficiently  indi- 
cate an  open,  public  session  of  tbe  court,  such 
as  the  statute  requires. 

Concerning  the  objection  that  the  coturt, 
without  any  r^son,  omitted  to  appoint  one 
of  the  siuvreyors  of  highways  of  Union  town- 
ship, the  order  appolntihg  surveyors  to  lay 
out  the  road,  signed  by  tbe  three  Judges^, 
redtes  that  regard  was  had  to  the  appoint- 
ment of  the  surveyors  of  the  township  wb»e 


the  said  road  was  applied  f or  t^  be  laid. 
This  is  in  tbe  language  of  the  statute,  (Supp. 
Revision,  p.  871.)  and,  if  uncontradicted, 
is  sufficient,  (State  v.  Vanbuskirk,  21  N. 
J.  Law,  86;  State  v.  Bergen,  Id.  342;  In- 
habitants of  Oxford  T.  Brands,  45  N.  J. 
Law,  332.)  But  in  reply  to  a  rule  from  this 
court,  directing  the  Judges  of  the  common 
pleas  to  certify  what  reasons,  if  any,  were 
assigned  before  them  against  the  appoint- 
ment of  both  of  tbe  surveyors  of  highways 
in  Union  township,  where  the  road  was  to 
be  laid,  and  what  reasons,  if  any,  existed 
why  they  did  not  appoint  both  of  said  sur- 
veyors, two  of  the  three  judges  Who  appoint- 
ed the  surveyors  to  lay  out  the  road  certify 
that  at  tbe  time  of  said  appointment  they 
did  not  know  of  any  reason  why  both'  of 
the  surveyors  of  Union  township  should  not 
be  appointed,  and  tliat  no  reasons  were  of- 
fwed  to  them  why  they  should  not  both  be 
appointed,  wlille  the  third  judge  certifies  that 
reasons  were  offered  to  him,  but  he  does 
not  remember  what  reasons  were  offered,  or 
what  reasons  existed,  why  both  surveyors 
of  Union  township  were  not  appointed. 
These  certificates  are  irregular.  Although 
otur  rule  was  addressed  to  the  Judges  et.  the 
court  of  common  pleas,  yet  it  was  addressed 
to  them  collectively,  as  constituting  the 
court  and  the  response  should  have  come 
from  the  court  as  a  unit  But  the  onrtifl- 
cates  have  been  treated  by  the  parties  as 
legitimate,  and  the  case  has  been  presented 
to  us  on  that  basis.  Consequently,  and  be- 
cause these  certificates  no  doubt  embody 
the.  truth  as  it  would  be  certified  to  us  by 
tbe  court  itself,  we  will  regard  them  as 
legally  setting  forth  the  facts  aooording  to 
which  the  recital  in  the  order  Is  to  be  test- 
ed. The  action  of  a  majority  of  the  judges 
Is  the  action  of  the  court.  It  therefore  ap- 
pears that  the  court,  without  any  reason, 
omitted  to  appoiot  one  of  the  surveyors  of 
highways  in  Union  township.  This  is  con- 
trary to  the  true  intent  of  the  statute.  In 
Parseil  v.  State,  30  N.  3.  Law,  530,  the  cotirt 
of  errors  declared  that  tbe  court  of  common 
pleas  is  bound,  as  a  legal  necessity,  to  ap- 
point the  surveyors  of  the  township  through 
through  which  the  road  U  to  run,  unless  it 
is  to  run  through  their  lands,  or  unless  the 
court,  for  some  other  reason,  in  the  exer- 
cise of  a  sound  discretion,  shall  think  they 
ought  not  to  be  appointed,  (page  544;)  and 
that,  if  it  legally  appears  to  the  snt>reme 
court  that  the  jtidges  of  the  court  of  common 
pleas  refused  to  exercise  the  discretion  re- 
quired by  the  statute,  they  will  review  and 
set  aside  their  action,  (page  64S.)  Accord- 
ing to  these  views,  when  the  court  of  com- 
mon pleas  omitted  to  appoint  the  surveyors 
of  Union  township  to  lay  out  this  road,  with- 
out any  reason  which  operated  upon  the 
minds  of  the  judges;  they  actied  in  disre- 
gard of  their  legal  duty;  and,  that  fact  be- 
ing now  lawfully  shown  to  us  by  the  certifi- 
cates of  the  judges,  we  must  set  aside  their 
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action.  This  concInBion  renders  It  nnneces- 
sary  to  pass  upon  the  other  reasons* assigned 
for  reversal.  Let  the  proceedings  under  re- 
view, be  set  aside,  with  costs. 


(66  N.  J.  L.  9S) 

CONNELLT  t.  liBRCHB  et  al.,  (two  cases.) 

WBNZEL  V.  SAME. 

(Supreme  Goart  of  New  Jersey.    Dec.  30, 1893.) 

Attachment  —  Against  Ezecutok  akd  Deviseb 
Propbbtt  Sowect— Practice. 

1.  A  writ  of  attachment  issaed  against  an 
executor  will  be  quashed,  in  such  a  case  as 
here  presented,  as  improperly  issaed  against 
such  executor. 

■  2.  Where  lands  were  attached  under  a  writ 
and  a  return  made  thereto,  and  an  inventory 
and  appraisement  filed,  a  general  appearance 
for  the  defendants  in  attachment  was  entered 
in  the  clerk's  book,  under  section  38  of  the  at- 
tachment act.  Htia,  that  after  such  appearance 
the  suit  proceeded  in  personam,  remaining  a 
proceeding  in  rem  as  to  the  property  attached, 
and  that  a  motion  to  quash  the  attachment  and 
proceedings  thereunder  will  be  refused. 

8.  Where  a  writ  of  attachment  is  issaed 
against  devisees  under  section  8  of  the  attach- 
ment act  it  should  be  limited  to  the  lands  of 
the  devisor  held  by  the  devisees,  and  the  re- 
turn of  the  sheriff  and  the  inventory  should 
have  like  limitation;  but  where  there  is  suffi- 
dent  in  the  affidavit  and  testimony  on  the  rule 
to  show  that  the  attachment  and  levy  could  be 
properly  made,  and  that  the  lands  taken  were 
the  lands  of  the  devisor,  held  by  the  devisees, 
such  amendment  will  be  permitted  to  the  writ 
and  the  return,  if  the  facts  on  such  application 
warrant  the  same. 
(Syllabus  by  the  C!onrt.) 

Three  actions  in  attachment,  —  Edmond 
Connelly  against  Albrecht  3.  Lerche  and 
Tererusa  O'Rourke,  devisees  of  Felix  K. 
O'Rourke,  deceased ;  the  same  plaintiff  against 
Albrecht  J.  Lerche,  executor  of  Felix  E. 
O'Bourke,  deceased,  and  another;  and  Paulua 
A.  Wenzel  against  Albrecht  J.  Li^-che  and 
another,  devisees  of  Mary  M.  and  Felix  E. 
O'Rourke.  deceased.  Heard  on  rule  to  show 
cause  why  the  writs  of  attachment  should 
not  be  set  aside.    Ck>nditionaI  order. 

Argued  June  term,  1803,  before  DEPUE, 
IiIPPIN(X)TT,  and  ABBETT,  JJ. 

Gilbert  Clolllns,  for  plainttlTs.  Channcy  H. 
Beasley,  for  defendants. 

ABBETT,  J.  An  application  is  made  In 
these  cases  by  the  defendants  to  quash  the 
attachments  therein  on  the  ground  that  they 
were  illegally  issued.  In  No.  1,— the  case  of 
Edmond  Connelly  v.  Albrecht  J.  Lerche  and 
Teressa  O'Rourke,  devisees  of  Felix  E. 
O'Rourke,  deceased,— the  affidavit  for  the 
writ  states  that  Felix  E.  O'Rourke,  deceased, 
in  his  lifetime  was  indebted  to  the  said  Ed- 
mond Connelly  in  the  sum  of  $15,000,  as 
near  as  deponent  can  ascertain,  and  was 
a  nonresident  of  this  state;  and  that  Al- 
brecht J.  Lerche,  executor  of  the  last  will 
and  testament  of  said  Felix  E.  O'Rourke, 
and  Teressa  O'Rourke,  are  devisees  of  said 
Felix  El  O'Rourke,  and  are  not,  to  depon- 


ent's knowledge  or  bdlef,  residents  In  this 
state  at  the  time  of  making  the  affidavit 
The  attachment  directed  the  sheriff  of  Mon- 
mouth county  to  attach  the  rights  and  cred- 
its, moneys  and  effects,  goods  and  chattels, 
lands  and  tenements  of  Albrecht  J.  Lerche 
and  Teressa  O'Rourke,  devisees  of  Felix  E. 
O'Roiurke,  deceased,  defendants,  wheresoever 
In  the  said  county  the  same  might  be  found, 
so  that  the  said  defendant  be  and  appear  be- 
fore the  supreme  court,  etc.,  to  answer  unto 
Edmond  Ck>nnelly  in  an  action  upon  contract, 
etc.  In  the  view  taken  by  the  court  in  this 
case  It  Is  not  necessary  to  consider  the  ob- 
jections made  by  defendants  to  the  affidavit 
or  writ  If  these  objections  have  any  valid- 
ity, they  cannot  be  considered  In  this  case, 
because  on  September  21,  1802,  a  general  ap- 
pearance was  entered  for  the  defendants  by 
James  S.  Aitkin,  attorney.  No  b<»d  was 
given.  This  appearance  was  entered  In  pur- 
suance of  section  38  of  the  attachment  act, 
and  the  latter  part  of  the  section  states  that 
after  such  appearance  and  notice  .the  suit  or 
suits  of  such  plaintiff  or  plaintiffs,  creditor  or 
creditors,  shall  proceed  In  all  respects  as  U 
commenced  by  summons;  and  no  other  or 
further  claim  shall  be  put  In  under  such 
attachment  after  the  entry  of  such  appear- 
ance. Section  39  provides  that  In  case  of  an 
appearance  by  virtue  of  section  38  the  Uen 
of  the  attachment  shall  continue.  The  su- 
preme court,  lu  Jackson  v.  Johnson,  51  N.  J. 
Law,  461,  17  AtL  959,  says  that,  after  such 
appearance,  "thenceforth  the  suit  proceeds 
In  personam,  remaining  a  proceeding  In  rem 
as  to  such  property  as  had  been  already 
affected  by  the  Hen  of  the  attachment,  and 
no  other."  The  same  court,  in  Davis  v.  Me- 
groz,  (June  term,  1883,)  26  Ati.  1009,  says: 
"The  attachment  suit  Is  transformed  Into  a 
suit  begun  by  summons  by  the  defendants' 
appearance  to  the  action.  An  appearance  in 
manner  and  form  such  as  would  be  regard- 
ed as  an  appearance  to  a  suit  instituted  by 
summons  served  on  one  of  the  defendants 
is  all  that  is  necessary  to  transform  the  at- 
tachment proceedings  into  a  suit  commenced 
by  summons.*'  See,  also,  Thompson  t.  East- 
burn,  16  N.  J.  Law,  100.  The  result  of  sucb 
appearance  under  section  38  was  to  prevent 
any  further  claims  being  put  In  under  such 
attachment,  and  the  action  of  the  defendants 
In  appearing,  affecting  as  it  did  the  rights  of 
other  creditors,  and  preventing  their  filing 
claims,  must  bind  plaintiff  to  the  effect  given 
by  sucb  statute  to  the  appearance,  which  ef- 
fect, under  section  38,  Is  that  the  lien  of  the 
attachment  shall  continue.  Under  the  stat- 
ute, the  lands  and  tenements  taken  under 
the  attachment  having  been  attached  and 
taken  before  the  entry  of  sucb  appearance, 
the  Uen  thereon  wlU  be  continued  by  virtue 
of  the  statute,  and  the  motion  to  quash 
must  therefore  be  refused.  The  defendants 
invoked  the  statute  which  enabled  them  to 
appear  without  giving  bond.  In  doing  so 
they  were  bound  by  the  terms  of  that  stat- 
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ute,  which  in  such  caae  continued  the  U«i  of 
the  attachment 

The  second  attachment  was  In  the  case  of 
Bdmond  Connelly  v.  Albrecht  J.  Lierche,  ex- 
ecutor, etc.,  of  Felix  H.  O'Rourke,  and  Teres- 
aa  O'Rourke.  In  this  case  the  affldavit  for 
the  wilt  states  that  Mary  M.  O'Roorke,  now 
deceased.  In  her  lifetime  was  Indebted  to  the 
said  Ei^mond  Connelly  In  the  sum  of  $16,- 
000,  as  nearly  as  deponent  can  ascertain,  on 
a  Judgment  obtained  in  the  supreme  court  of 
the  state  of  New  York  In  faror  of  said  Bd- 
mond Connelly  and  Felix  B.  O'Rourke;  that 
said  Mary  M.  O'Rourke  was  a  nonresident 
of  this  state;  that  Albrecht  3.  Lerche,  execa* 
toe  of  the  last  will  and  testament  of  Fdix 
B).  O'Rourke,  and  Teressa  O'Rourke,  are  In 
poasession  of  certain  real  estate  In  this  state 
of  Mary  M.  O'Boorke,  claiming  by  devise 
from  FeUz  B.  O'Rourke,  whose  title.  If  any, 
was  derived  by  devise  from  Mary  M. 
O'Ronrke;  that  said  Felix  B.  O'Rourke  was 
not  a  resident  of  this  state,  and  said  Albrecht 
and  Teressa  O'Rourke  are  not  residents  in 
this  state  at  this  time.  The  writ  of  attacu- 
ment  was  issued  to  the  sheriff  of  Monmouth 
oomty,  cmnmandlng  him  to  attach  the  rights 
and  credits,  etc.,  of  Albrecht  J.  Lerche,  exec- 
utor of  FelU  B.  O'Rourke,  deceased,  and 
Tcaresaa  O'Rourke,  defendant,  wheresoever, 
etc,  so  that  the  said  Albrecht  J.  Lerche, 
executor,  etc.,  of  Pellx  B.  O'Rourke,  deceas- 
ed, and  Teressa  O'Rourke,  be  and  appear  be- 
fore the  supreme  court,  etc.,  to  answer  unto 
Bdmond  Connelly  on  an  action  nptm  con- 
tract, etc.  This  writ  was  executed  and  re- 
tmmed  with  an  Inventory  and  appraisement 
stating  that  the  rights  and  credits,  lands, 
etc.,  of  the  defendant  Albrecht  J.  Lerche,  e^- 
ectttoe,  etc.,  of  Felix  B.  O'Rourke,  deceased, 
and  Teressa  O'Rourke,  made  by  virtue  of 
the  above-stated  writ,  had  been  attached, 
and  mentioning  the  same  two  tracts  of  land 
at  Naveeink.  This  writ  should  be  quashed, 
as  Issuing  against  an  executor.  It  has  been 
held  that  an  attachment  under  our  statute 
is  a  proceeding  in  rem,  and  obviously  Incon- 
sistent with  the  law  of  administration  of  es- 
tates as  established  in  this  state;  and  that, 
therefore,  a  court  will  quash  a  writ  of  attach- 
ment against  an  executor.  In  such  a  case  as 
here  presented.  Haight  v.  Bergh's  Bz'rs, 
IS  N.  J.  Law,  183.  See,  also,  Muller  v. 
Leeds,  82  N.  3.  Law,  366,  18  AtL  261;  Pea- 
cock v.  Wildes,  8  N.  J.  Law,  179, 181;  Halfeht 
V.  Bergh's  Bx'rs,  3  N.  3.  Eq.  388. 

In  the  third  case— Fanlns  A.  Wenzel  v.  AI- 
tarecbt  J.  Lerche  and  Teressa  O'Rourke,  dev- 
isees of  Mary  M.  O'Rourke  and  Felix  B. 
CBooTke,  deceased— the  affidavit  for  the  writ 
says  "that  Mary  M.  O'Rourke  and  Felix  B. 
dtonrice  (now  deceased)  In  their  lifetime 
were  Indebted  to  deponent  in  the  sum  of  $4,- 
300,  as  near  as  deponent  can  at  this  time  as- 
certain; that  neither  said  Felix  B.  O'Rourke 
nor  Mary  M.  Ollouike  were  residents  of  the 
state  of  New  Jersey;  that  there  Is  now  due 
to  deponent  im  said  Indebtedness  about  the 


sum  of  $5300;  that  Albrecht  J.  L6rche  and 
Teressa  O'Rourke  are  now  seised  of  certain 
lands  and  premises  In  this  state,  claiming  the 
same  by  devise  from  said  Mary  M.  O'Rourke 
and  Felix  B.  O'Rourke;  and  that  said  Al- 
brecht J.  Lerche  and  Teressa  O'Rourke  do 
not  reside  in  the  state  of  New  Jersey."  Upon 
this  affidavit  an  attachment  was  issued  di- 
rected to  the  sherlir  of  Monmouth  county,  as 
follows:  "We  command  you  to  attach  the 
rigjits  and  credits,  moneys  and  effects,  goods 
and  chattels,  lands  and  tenements  of  Al- 
brecht J.  Lerche  and  Teressa  O'Rourke,  dev- 
isees of  Mary  M.  O'Rourke  and  Felix  £3. 
O'Rouike,  deceased,  defendants,  wheresoever 
In  your  county  the  same  may  be  found,  so 
that  the  said  defendants  be  and  appear  be- 
fore the  supreme  court  of  the  state  of  New 
Jersey,"  eta,  "to  answer  unto  Paulas  A. 
Wenzel  in  an  action  upon  contract  to  his 
damage  |10,600,  and  have  you  then  and  there 
this  writ"  An  affidavit  for  $5,300  was  filed 
September  28,  1802,  before  Issuing  this  writ 
There  was  a  deputlzatlon  by  the  sheriff  of 
Joseph  Johnson  Indorsed  on  the  writ,  and 
a  return  of  due  execution,  referring  to  the 
Inventory  annexed,  whidi  Is  as  follows:  "In- 
ventory and  appraisement  of  the  rights  and 
credits,  moneys  and  effects,  goods  and  chat- 
tds,  lands  and  tenements  of  the  defendants, 
and  all  devisees,"  etc.,  "of  Pellx  B.  O'Rourke, 
deceased,  made  by  virtue  of  the  above-stated 
writ  on  the  Ist  of  October,  1892,  by  Bullf  P. 
Smock,  sheriff  X)f  Monmouth  county,  through 
Joseph  Johnson,  special  d^uty,  and  George 
H.  Sickles,  a  discreet  and  Impartial  free- 
holder of  said  county;"  and  then  foBows  a 
description  of  two  tracks  of  land  at  Nave- 
sink.  The  rule  in  this  case  was  to  show 
cause  "why  the  attachment  Issued  in  the 
above-stated  cause,  and  all  proceedings  there- 
under taken,  should  not  be  set  aside  and 
quashed  on  the  groimd  that  the  said  attach- 
ment was  Illegally  issued." 

These  questions  arise  upon  these  proceed- 
ings: First,  whether  or  not  the  writ  and  all 
proceedings  thereunder  should  not  be  set 
aside  as  they  stand,  if  they  are  not  amend- 
able; second,  what  are  the  Irregularities,  If 
any.  In  the  writ  or  proceedings?  and,  third, 
whether  or  not  these  irregrularttles,  If  any, 
are  subject  to  amendment. 

The  evidence  taken  imder  the  rule  shows: 
First  That  Mary  M.  O'Rourke,  formerly 
Mary  M.  Hartshorn,  of  the  city  of  New  York, 
devised  and  bequeathed  to  her  husband, 
Felix  E.  O'Ronrke,  all  her  property  and  es- 
tate, both  real  and  personal,  of  all  kinds  and 
nature,  wherever  the  same  may  be  situated, 
for  his  own  use  and  benefit  forever;  and  that 
she  appointed  him  as  the  sole  executor  of  said 
will.  This  will  Is  dated  January  29,  1874, 
and  was  proved  before  the  surrogate  of  the 
city  and  county  of  New  York,  May  27,  1892, 
and  an  exemplified  copy  filed  and  recorded  In 
the  office  of  the  surrogate  of  Monmouth  coun- 
ty, N.  J.,  June  24,  1802.  Second.  That  Felix 
B.  O'Rourke,  husband  of  the  late  Mary  M. 
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O'Bonrke,  deceased,  made  tila  last  will  and 
testament,  in  which  he  says:  "I  give,  grant, 
4eTiae,  and  bequeath  all  my  estate,  both  real 
and  personal,  to  my  executor  hereinafter 
named,  In  trust,  however,  to  control  and  man- 
age the  same,  as  in  his  Judgment  shall  be 
l>e8t,  until  such  time,  in  his  lifetime,  as  he 
shall  deem  best  and  proper  for  a  sale  there- 
of, and  In  the  mean  time  to  pay  over  to  my 
sister,  Tercssa  O'Rourke,  the  income  thereof 
annually;  and  at  the  time  when.  In  bis  opin- 
ion, my  estate  may,  in  his  judgment,  be  sold 
and  disposed  of  to  the  beet  advantage,  and 
during  his  lifetime,  then  to  sell  and  dispose 
of  the  same  in  such  manner  and  in  such 
parts  as  he  shall  consider  best,  with  full 
power  to  make  and  execute  such  deeds  oe 
<x>nveyance»  as  shall  be  required  In  law,  and 
from  the  proceeds  thereof  to  pay  to  my  said 
sister,  Teressa  O'Bourke,  three-quarters  there- 
of, and  the  remaining  one-quarter  to  retain 
and  dispose  of  according  to  his  own  good 
wia"  This  will  was  dated  AprU  3,  1891, 
'and  was  proved  before  the  surrogate  of  the 
city  and  county  of  Mew  York,  May  27,  1S92, 
and  letters  testamentary  issued  thereon,  and 
an  exemplified  copy  th.reof  filed  and  lecorjed 
in  the  office  of  the  surrogate  of  Monmouth 
county,  June  24,  1892.  Third.  A  deed  from 
Benjamin  M.  Hartshorn  to  Mary  M.  O'Epurke, 
wife  of  Felix  E.  O'Rourke,  dated  and  ac- 
knowledged November  24  1886,  and  recorded 
Decembw  19,  1886,  in  Monmouth  county,  the 
consideration  whereof  was  one  dollar,  and 
conveys  the  property  attached.  Fourth.  A 
Judgment  record  of  ttie  supreme  court,  city 
and  county  of  New  YatK  wherein  Edmond 
P.  Connelly,  plaintiff,  against  Maiy  M. 
O'Qourke  and  Felix  E.  O'Rourke,  obtained 
and  entered  Judgment  March  14,  1885,  for 
$10,890.87  damages  and  $18.22  costs.  There 
is  no  direct  testimony  In  the  case  of  the 
death  of  either  Mary  M.  O'Rourke  or  Felix 
E.  O'Rourke.  There  is  only  a  recital  in  the 
will  of  Felix  of  the  death  of  his  wife,  Mary. 
The  affidavit,  however,  states  that  at  the 
date  thereof,  September  24,  1892,  they  were 
deceased,  and  that  at  that  time  they  were 
indebted  to  Wenzel  In  the  sum  of  $4,300,  and 
that  neither  of  them  were  residents  of  the 
state  of  New  Jersey,  and  further  states  that 
there  was  due  at  the  date  of  the  affidavit 
about  the  sum  of  $5,300.  The  affidavit  also 
states  that  the  defendants  in  attachment 
were  seised  of  certain  lands  and  premises, 
claiming  the  same  by  devise  from  Mary  M. 
and  FeUx  E.  O'Rourke,  and  that  the  defend- 
ants in  attachment  do  not  reside  in  the  state 
of  New  J«raey. 

The  proceeding  Is  clearly  brought  under 
tb«  Mgbth  section  of  the  attachment  act, 
(Revision,  p.  43,  i  8,)  which  provides  "that 
the  writ  of  attachment  m^y  be  issued  against 
the  heir_  or  devisee  of  any  deceased  debtor, 
lit  all  cases  in  whioh  the  writ  might  lawfully 
tiave  been  Issued  against  such  debtor  in  his 
lifetime;  and  all  lands,  tenements,  heredita- 
ments, ^d^real  d^tate  descended  fr«m  or  de^ 


Tlsed  by  siudt  dGceosad  debtor  to  the  heir  or 
devisee  against  whom  the  attachment  is  is- 
sued, may  be  attached  and  token  by  virtue 
of  the  said  writ"  The  affidavit  and  the 
d^iKWitions  clearly  show  a  case  where  it  was 
proper  tot  a  writ  of  attachment  to  issue  im- 
der  this  section,  under  wUch  oonld  be  at- 
tached and  taken  all  the  lands,  tenements, 
hereditaments,  and  real  estate  which,  the  de- 
fendants in  attachment  held  by  devise  from 
such  deceased  debtors.  "Rie  affidavit  states 
that  the  parties  from  whom  the  lands  attach- 
ed came  by  devise  were  Indebted  to  Wenzel, 
and  states  the  sum  still  due  on  said  indebted- 
ness. An  attachment  .under  said  section 
could  clearly  issue  against  lands  of  Lercbe 
and  Teressa  O'Rourke  which  came  to  them 
by  devise  from  the  deoeased  debtors  Mary 
M.  O'Roarke  and  Felix  B.  O'Rouiice.  There 
is,  however,  a  defect  In  the  writ  and  return 
thereto,  because  they  do  not  clearly  limit  the 
sheriff  to  bringing  in  the  defendants  by  at- 
taching the  property  which  the  defendants 
in  attachment  received  by  way  of  devise 
from  Maty  H.  O'Rourke  and  Felix  B. 
O'Rourke.  The  u«e  of  the  word  "devisees" 
in  the  writ  and  in  the  inventory  andappnadse- 
ment  appears  to  be  merely  a  designation  of 
individuals,  and  not  a  Umitatton  of  the  at- 
tochment  to  the  lands  which  they  had  re- 
ceived by  devise  from  the  deceased  debtors, 
but  there  Is  enough  in  the  affidavit  and  the 
testimony  to  amend  this  writ  and  the  return 
without  any  injury  to  the  parties,  if  in  truth 
and  in  fact  the  lands  taken  were  the  lands 
of  the  deceased,  debtors,  which  the  defend- 
ants in  attachment  hold  by  devise  from  them. 
Section  75  of  the  attachment  act  provides: 
"That  this  act  sbalL  be  construed  in  all  courts 
of  judicature  in  the  most  liberal  manner  for 
the  detection  of,  fraud,  the 'advancement  of 
Justice  and  the  benefit  of  creditors."  This 
provision  was  clearly  not  intended  to  give 
the  courts,  under  decisions,  in  this  state,  any 
right  to  uphold  'an  attachment  where  there 
was  not  In  fact  proper  grooind  therefor,  but 
It  was  evidently  meant  to  apply  Iik  a  case 
where  It  was  elear  upon  the  affidavit  and  the 
evidence  that  It  was  a  proper  case  for  an  at- 
tachment under  the  act  It  should  be  con- 
strued, then,  in  the  most  liberal  manner  for 
the  benefit  of  creditors;  and.  under  the  pow- 
er of  the  court  to  amend.  It  would  be  proper 
to  put  the  case  in  such  shape  by  amendment, 
if  the  facts  Justified  it,  as  would  enable  the 
creditor  to  obtain  the  bensflt  of  the  attach- 
ment when  he  brought  himself  within  the 
terms  of  the  act  It  has-been  suggested  that 
the  proper  practice  under  section  8  might  be 
to  let  the  attachment  go  against  the  lands, 
etc.,  of  the  defendant  and  leave-  it  to  the  de- 
fendant if  other  lands  were  attached  than 
those  that  came  to  him  by  dOTlse,  to.  move 
to.  vacate  the  service  of  the  attachment  as 
to  them:  In  my  view,  this  would  not  be  the 
proper  practice  under  tills  secUoaf  and  I  am 
clear  that  the  Writ  should  M  so  Umited  In 
foian  as  to  diceot  the. sheriff. to  attach  onty 
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property  which  came  to  the  defendants  bjr 
devlee  from  the  deceased  debtor^.  The  fair 
oonstructlon  of  this  section,  limiting  ttie  writ 
In  this  way,  It  seems  to  me  is  plain  from  the 
rules  of  the  common  law  and  the  history  of 
legislation  to  remedy  evils  existing  thereon- 
der.  Under  the  common  law  the  devisee  took 
the  lands  absolntely  free  from  the  debts  of 
the  deTisor.  He  conld  not  be  called  upon 
to  yield  np  tiiese  lands  for  the  payment  of 
debts  of  the  dcTlsor,  nor  could  the  debts  of 
the  devisor  in  any  way  be  made  out  of  these 
lands.  An  attempt  was  made  to  remedy  this 
condition  of  things  In  England  by  the  statnte 
<rf  8  W.  &  M.  c.  14,  bat  under  the  decision  in 
Wilson  T.  Knnbley,  7  East,  128,  the  act  was 
so  limited  in  its  effect  that  it  did  not  reach 
a  certain  character  of  Indebtedness  of  the 
devisor  arising  by  covenant  etc.  In  the  col- 
(my  of  New  Jersey,  in  1743,  (Allin.  Laws,  p. 
129,)  an  act  was  passed  which  made  real  es- 
tate chattels  to  be  seized,  sold,  and  disposed 
of  for  the  satisfaction  of  debts.  Before  that 
it  seems  they  could  not  be  sold,  but  only  ex- 
tended upon  an  elegit  Stone  v.  Todd,  49  N. 
J.  Law,  278,  8  Atl.  800.  On  March  7,  1797, 
"An  act  for  the  relief  of  creditors  against 
heirs  and  devisees"  was  passed,  authorizing 
creditors  to  maintain  an  action  on  simple  and 
special  contracts  against  heirs  and  devisees, 
and,  in  case,  of  alienation  before  action 
brought,  charging  heirs  or  devisees  with  the 
%-alue  of  the  land,  and,  the  act  of  1743  hav- 
ing been  repealed,  the  act  of  1797  remaiited 
the  only  act  by  which  land  held  by  devisees 
could  be  reached  for  the  debt  of  the  devisor, 
nntU  the  Revised  Statutes  of  April  16,  1846, 
(see  Nixon's  Dig.,  Ed.  1866,  p.  SO,  or  Ed.  18S1, 
p.  42,  S  44,)  where  the  heirs  and  devisees 
were  made  liable,  as  they  now  are  under  sec- 
tion 8  of  the  present  attachment  act  In 
1853  (Laws  1853,  p.  243)  a  supplemoit  to  the 
act  of  April  15,  1846,  was  passed,  providing 
for  proceedings  In  case  of  nonresident  heirs 
and  devisees,  and  how  judgment  should  be 
entered  against  nonresidents.  Section  16  of 
an  act  respecting  the  orphans'  court  and  the 
power  and  authority  of  the  surrogate,  (Revi- 
sion, approved  April  16,  1846;  Rev.  St  206, 
Nixoo'i  Dig.,  Ed.  1861,  p.  578,)  provided  "that 
when  any  credilor  shall  have  obtained  Judg- 
ment against'  au  executor  or  administrator, 
and  the  execution  issued  on  the  same,  shall 
remain  unsatisfied  In  whole  or  in  part  for 
defect  of  personal  estate  to  be  levied  on  and 
■old,  and  there  is  real  estate,  it  shall  be  law- 
fnl  for  the  creditor  or  his  legal  representa- 
ttve^  If  the  executor  or  administrator,  being 
thereto  required,  shall  neglect  or  refuse  to 
obtain  a  sale  thereof  according  to  law,  for 
the  space  of  six  months  after  being  so  re- 
qnlred,  to  apply  to  the  orphans'  court  of  the 
proper- county  to  order  sndi  sale. to  be  made; 
and'  the  said  court  upon  due  notice  given  to 
■aid  execotor  or  administrator  of  such  *p- 
jdl<!atlon,  shall  examine  the  dtenmstances  of 
-the  case;  and  if  it  appearat  that  the  said 
debt  or  any  part  thereof  is  unpaid,  and  the 
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perasnal  estate  defid«it  aa  aforesaid,  and 
no  sufficient  cause  being  shown  to  the  con- 
trary, the  said  court  may  make  such  order 
to  i^ow  cause  as  is  mentioned  in  the  16tb 
section  of  the  act  entitled  'An  act  making 
lands  liable  to  be  sold  for  the  payment  of 
debts;'  and  such  farther  proceedings  shall 
be  had  as  is  prescribed  In  the  same  act  in  re- 
lation to-  the  sale  of  real  estate,  where  tiie 
personal  estate  is  insufficient  to  pay  debts." 
The  orphans'  court  act  revision  approved 
March  27,  1874,  (Revision,  p.  766.)  stlU  pro- 
vides for  the  sale  of  land  of  any  person  who 
shall  die  seised  thereof  for  the  payment  of 
his  debts,'  and  the  application  therefor  may 
be  made  either  by  the  executor  or  administra- 
tor, or  by  the  creditor,  under  section  79,  if  he 
have  Judgment  against  the  executor  or  ad- 
ministrator. In  order  to  bring  trait  against 
a  devisee  under  the  act  of  1797  it  is  not  neces- 
sary that  the  creditor  should  apply  to  the 
executor  to  pay  the  debt  nor  need  he  in  his 
declaration  In  such  suit  set  up  that  there  are 
not  sufficient  personal  assets  to  pay  the  debt. 
He  has  a  right  to  proceed  to  collect  his  debt 
by  a  suit  wherein  he  is  limited,  except  in 
special  cases,  stated  therein,  arising  from 
fanlts  of  his  own  pleadings,  to  the  lands 
which  come  from  the  devisor,  or  to  the  value 
of  the  same  if  they  have  been  aliened  before 
suit  brought  He  also  has,  undoubtedly,  the 
right  to  issue  his  attachnvect  under  section 
8  of  the  attachment  act  against  the  devisee, 
but  in  using  this  proceeding  its  charact^  and 
extMit  diould  be  determined  in  view  of  all 
the  other  means  at  his  command  to  obtain 
payment  of  his  debt  out  of  the  lands  off  the  ' 
devisee.  Justice  Depue,  in  delivering  the 
opinion  of  the  court  of  appeals,  in  Schenck 
V.  Griffin,  88  N.  J.  Law,  466,  says  that  "for- 
eign attachment  is  a  peculiar  proceeding  to 
compel  the  appearance  of  a  debtor  by  seising 
his  property,  and,  in  default  of  appearance, 
appropriating  It  to  the  payment  of  the  debt. 
It  is  strictly  a  proceeding  in  rem.  With  re- 
spect to  the  property  attached,  whether  it  be 
real  or  personal,  or  a  debt  due  the  defend- 
ant from  the  gnmisheet  the  Judgment  and 
proceeding  are  conclusive.'' 

This  suit  is  an  application  by  a  creditor 
for  a '  writ  of  foreign  attachment,  under 
section  8  of  the  attachment  act  against  the 
devisee,  for  the  debt  of  his  devisor,  and  not 
for  any  debt  of  his  own.  The  object  of  this 
section  Is  undoubtedly  to  enable  a  creditor 
to  appropriate  lands  of  which  the  nonresi- 
dent devisor  died  seisod.  But  it  certainly 
'Was  not  intended,  either  by  its  language  or 
by  any  fair  construction,  according  to  the 
spirit  of  the  attachment  act  to  allow  the 
writ  to  tie  up  or  affect  any  lands  of  the  de- 
fendant which  he  had  not  obtained  by  a 
devise  from  the  deceased  debtor.  It  is  cer- 
tainly clear  that  If  the  sheriff  levied  the  at- 
tachment upon  any  other  lands  than  those 
of  the  devisor  -which  had  come  to  the  der- 
Iseet  the  attachment, .  as  to  them,  wouid  be 
set  aside. .  How,  then,  can  ajay  construction 
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be  contended  for  which  wonld  warrant  the 
taking  of  lands  which  the  defendant  owned 
independent  of  the  devise,  when  the  court 
would  set  aside  any  such  taking  upon  appll- 
catloa?  It  would  certainly  be  a  strained  con- 
struction of  the  act  to  say  that  true  It  Is 
that.  If  the  sherUf  takes  any  other  lands 
than  those  received  by  the  defendant  from 
the  devisor,  sncb  taking  would  be  set 
aside  on  application,  and  yet  we  will  hold 
such  taking  good  until  such  application  is 
made  by  the  defendant  In  attachment  No 
such  construction  Is  necessary  for  the  pro- 
tection of  the  rights  of  the  creditors,  and  it 
is  certainly  one  which  would  be  of  great 
Injury  to  the  defendant  in  attachment  The 
rights  of  the  creditor  are  fully  protected 
when  the  writ  commands  the  sheriff  to  at- 
tach the  lands  of  the  deceased  debtor,  which 
the  defendant  holds  under  devise  from  the 
devisor.  A  writ  in  this  form  would  give  the 
credltw  all  that  he  Is  entitled  to,  and  would 
not  Injure  the  defendant  in  attachment  It 
seems  to  me,  therefore,  that  the  proper  prac- 
tice under  this  section  is  to  compel  the  plain- 
tiff to  limit  his  writ  so  that  the  attachment 
shall  be  only  upon  the  lands  devised  to  the 
defendant  Then,  if  the  devisee-  does  not 
choose  to  defend,  the  Judgment  will  be  in 
rem,  and  will  take  the  lands  authwlzed  to 
be  taken  under  section  8,  and  will  take 
nothing  else.  The  defendant  is  not  then 
called  upon  to  make  any  motions,  or  do  any- 
thing whatever,  unless  he  desires  to  do  so. 
He  may  permit  the  Judgment  to  go  by  de- 
fault, and  let  the  lands  be  sold  for  the  de- 
visor's debts.  His  own  lands  would  then  be 
unaffected  by  the  proceedings,  and  he  would 
not  be  called  upon  to  take  any  step  to  pro- 
tect them  from  proceedings  which  might 
cast  an  apparent  cloud  upon  them,  or  de- 
prive him  thereof.  While  this  is  the  proper 
coDStmctlon  of  the  act,  yet  the  statute  lays 
down  a  rule  of  construction  In  reference  to 
it  which  requires  courts  to  construe  It  liber- 
ally for  the  benefit  of  creditors.  This  stat- 
utory rule  of  construction  does  not  warrant 
an  attachment  In  any  case  except  that  pro- 
vided for  In  the  statute,  nor  does  It  author- 
ize the  levying  of  an  attachment  against 
any  lands  of  the  defendant  for  the  debt  of 
the  deceased  devisor,  unless  they  are  lands 
which  came  from  such  devisor  to  such  devi- 
see Where,  however,  there  is  sufficient  be- 
fore the  court  In  the  affidavit  of  the  attach- 
ing creditor  and  In  the  testimony  taken  to 
enable  the  court  to  amend  the  proceedings 
so  that  they  will  conform  to  this  view  of  the 
act  we  think  the  court  is  called  upon  to 
make  such  amendment  <m  application  of 
the  attaching  creditor.  In  this  case  such  an 
amendment  of  the  writ  of  attachment  -as 
win  limit  it  to  lands  received  by  the  defend- 
ants from  the  devisors,  and  such  amend- 
ment of  the  return  of  the  sheriff  as  will 
limit  the  lands  attached  to  the  lands  of  the 
devisors  held  by  the  defendants,  will  be 
proper.    The  affidavit  and  testimony  seem 


not  only  to  warrant,  but  call  for,  a  writ  in 
such  form;  and  under  such  writ  the  sheriff 
would  have  limited  his  return  to  the  lands 
thus  devised  to  defendants.  We  would  or- 
der the  amendment  without  appUcatlmi  if 
there  were  afflrmative  proof  in  the  case  that 
the  lands  attached  and  returned  In  the  In- 
ventory and  appraisement  were  lands  of  the 
devls(H-  liable  to  attachment  at  the  time  of 
his  decease;  bat,  as  It  does  not  appear 
with  certainty  that  this  is  unquestionably 
so,  we  think  the  application  should  be  made 
by  the  plaintiff  to  amend  as  suggested,  and 
then  the  rights  of  the  defendants  in  attach- 
ment, if  any,  can  be  folly  protected. 


,  (66  N.  J.  L.  *) 

STATE  ex  rel.  BDBLSTEIN  v.  FRASER. 

(Supreme  Court  of  New  Jersey.    Jan.  13,  1894.) 

Quo  Wabbanto— Plbasinos — Membebsbip  of 
HuNioiPAL  Boards. 

1.  In  a  proceeding  by  information  in  tbe  na- 
ture of  a  quo  warranto  it  is  the  title  of  the 
defendant  that  is  alone  put  in  issue. 

2.  The  statute  of  March  11,  1893,  dedaxes 
that  in  all  cases,  In  any  city,  in  which  the  may- 
or can  appoint  any  municipal  officer,  no  snch 
appointment  shall  take  effect  until  the  board 
of  finance  shall  have  confirmed  the  same  "by  a  - 
vote  of  not  less  than  two-thirds  of  all  the  mem- 
bers of  sQch  board."  The  information  alleged 
that  it,  through  the  mayor  of  Jersey  City,  did 
appoint  the  defendant  a  member  of  said  Doaid 
of  finance;  and,  although  the  defendant  there- 
upon took  the  oath  of  office  and  his  seat  in 
said  board,  and  was  recognized  by  a  ma- 
jority of  the  members  of  said  board,  the  re- 
lator alleges  that  the  appointment  of  the  said 
defendant  was  of  no  effect  because  the  same 
"has  not  been  confirmed  by  said  board  of 
finance."  On  demurrer  to  this  information,  hdd, 
because  of  this  demurrer,  the  defendant  ac- 
knowledged that  he  was  not  in  office  de  jure, 
and  that  judgment  by  ouster  must  be  entered 
against  hiu. 

(Syllabus  by  the  Court) 

InfcMrmatlon  In  quo  warranto,  at  the  rela- 
tion of  Edelst^n,  against  John  D.  Eraser,  to 
try  title  to  memb^ship  In  the  board  of 
finance  of  Jersey  City.  Heard  on  demurrer 
to  information.    Judgment  for  relator. 

Argued  June  term,  1893,  before  BBASLBT, 
C.  J.,  and  MAGIB,  DIXON,  and  GARRISON, 
JJ. 

Wm.  D.  Daly,  for  relator.  ColUns  &  Cor- 
bin,  for  defendant 

BEASLEY,  O.  J.  This  controva«y  touches 
the  right  of  membership  in  the  board  of 
finance  of  Jersey  City.  The  discussion  has 
arisen  on  a  general  demurrer  to  the  Informa- 
tion, and  upon  looking  at  this  record  I  have 
failed  to  find  any  basis  for  the  argument 
with  which  we  have  been  favored  by  the 
counsel  of  the  defendant  The  case,  as  pre- 
sented, stands  before  us  in  this  wise:  The 
information  contains  two  counts,  the  tenor 
of  the  first  being  to  this  effect  vis.:  "Tliat 
the  defendant,  Fraser,  for  the  space  of  six 
days  and  upwards  last  past,  hath  unlawfully 
held,  used,  and  executed,  and  stiU  doth  nn- 
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lawfully  hold,' use,  and  ezecnte,  tbe  office  of 
member  of  tbe  board  of  finance,"  etc.  Tbe 
connt  tben  piooeeda  to  set  out  the  relator's 
title,  wblcb  la  tbat  on  tbe  24tb  of  AprU,  1881. 
he  was  duly  and  legally  api>olnted  by  tbe 
mayor  of  Jersey  City  a  member  of  said 
board  for  tbe  term  of  two  years,  and  tbat  be 
took  tbe  oatb  of  office,  was  duly  qnallfled, 
and  duly  exercised  said  office;  "which  said 
office  tbe  said  John  D.  Fraser,  during,"  etc., 
"upon  tbe  state  of  New  Jersey  bath  usurped 
and  Intruded  Into,  and  unlawfully  held,  used, 
enjoyed,  and  exercised,  and  yet  doth  usurp 
and  Intrude  Into,"  etc.,  "to  the  exclusion  of 
the  said  John  Edelsteln,"  etc.,  "In  contempt 
of  the  state  of  New  Jersey,"  etc.  Tbe  de- 
murrw,  as  applied  to  this  count,  confesses 
tbat  tbe  defendant,  without  a  pretense  of 
right,  usurped  this  office,  and  still  holds  it  In 
that  unlawful  manner.  It  does  not  seem 
that  any  argument  in  favor  of  tbe  defendant 
can  be  other  than  futile,  in  yiew  of  such  a 
confession.  It  has  not  been  observed  that 
the  title  of  tbe  narrator  disclosed  in  this 
count  Is  at  all  objectionable;  but  that  title, 
be  it  good  or  bad,  is  not  open  on  these  plead- 
ings to  objection.  These  proceedings  do  not 
have  tbe  effect  to  put  tbe  narrator  into  of- 
fice. His  rights,  therefore,  are  of  no  conse- 
quence except  so  far  as  they  may  serve  to 
qualify  or  explain  the  right  of  tbe  defend- 
ant They  can  have  no  such  effect,  nor  any 
effect  whatever,  in  the  present  ins^nce,  as 
tbe  defendant  acknowledges  that  he  is  hold- 
ing tbe  office  in  question  without  right. 

Nor  does  it  seem  that  the  second  count 
presents  any  matter  more  debatable.  As  in 
tbe  first  count,  it  shows  title  In  the  relator, 
and  similarly  an  intrusion  by  the  defendant, 
and  its  diversity  consists  in  this  circum- 
stance: Aftw  setting  out  the  usurpation  of 
tbe  defendant  it  thus  proceeds,  viz.:  "For 
although  true  it  is  that  the  mayor  of  Jersey 
City,  at  or  before,"  etc.,  "did  appoint  the 
said  John  D.  Fraser  a  member  of  the  said 
board  of  finance  to  succeed  the  said  relator, 
and  the  said  John  D.  Jtaser  thereupon  took 
and  subscribed  before  the  city  clerk  of  Jer- 
sey City,  In  due  form  of  law,  the  oath  of 
office  required  by  law  for  members  of  the 
board  of  finance,  and  to<dc  his  seat  in  said 
board,  and  was  recognized  by  a  majority  of 
the  memtiers  of  said  board  as  a  member 
thereof,  and  entered  upon  tbe  duties  of  a 
member  of  tbe  board  of  finance  of  Jersey 
City,  yet  the  said  relator  gives  the  court  here 
to  be  infwmed  and  understand  tbat  said  ap- 
p<dntment  is  liitherto  of  no  effect,  because  tbe 
same  has  not  been  confirmed  by  said  board 
of.  finance."  From  tbe  foregoing  extract  it 
will  be  observed  tbat  the  effect  of  tbe  de- 
murrer, as  applied  in  this  latter  Instance,  is 
to  admit  that  the  defendant  Is  now  exercising 
tbe  office  in  question  without  his  appolnt- 
mmt  having  been  confirmed  by  the  board  of 
finance.  By  this  confession  he  admits  that 
be  is  an  intruder,  for  the  statute  of  the  state 
passed  March  11,  1883,  enacts  as  follows. 


Tlx.:  "Tbat  In  every  case  in  any  dty  where 
tbe  mayor  thereof  is  now  authorized  by  any 
law  to  appoint  any  municipal  officer  or  mem- 
ber of  any  municipal  board,  tbe  name  of  the 
person  appointed  shall  be  submitted  to  tbe 
board  of  such  city  govomment  having  the 
control  and  management  of  the  financial  af- 
fairs and  the  duty  and  power  of  confirming 
the  annual  tax  levy  or  tax  budget,  by  or- 
dinance or  otherwise,  by  whaterw  name  the 
same  may  be  k-nown  in  such  dty,  and  no 
such  appointment  shall  take  effect  until  such 
board  has  confirmed  the  same  by  a  vote  in 
favor  thereof  of  not  less  than  two  tliirds  of 
all  the  members  of  such  board,  duly  recorded 
in  the  permanent  minutes  thereof."  Tbe 
juncture,  then,  is  this:  The  act  just  redted 
declares.  In  dear  and  unambiguous  terms, 
tbat  tbe  appointment  of  tbe  defendant  shall 
not  take  effect  until  confirmed  by  the  board 
In  the  manner  prescribed.  Tbe  demturer  ad- 
mits the  allegation  tbat  there  has  been  no 
confirmation,  and,  most  assuredly,  thereby 
the  defendant  confesses  tbat  he  has  no  claim 
to  be  considered  an  c^cer  de  jure;  and  yet 
tbat  is  tbe  only  question  to  be  decided  in  this 
case  as  it  Is  presented  to  us.  In  a  procedure 
of  this  character,  when  the  defendant  ac- 
knowledged that  he  has  no  legal  title,  tbe 
Inevitable  result  is  that  judgment  of  ouster 
must  pass  against  him. 

With  respect  to  the  argument  that  tbe  act 
requhring  a  confirmative  vote  of  two-thirds  of 
the  board  of  finance  does  not  properly  mean 
tbat  the  two  members  who  retire  annually 
are  to  be  counted  as  constituents  of  tbe 
board  for  tbat  occasion,  it  is  only  necessary 
to  remark  that  such  question  Is  utterly  dehors 
this  record.  There  is  no  averment  or  state- 
ment in  the  case  relating  to  that  subject  AU 
tbat  we  are  apprised  of  is  tbat  there  was 
no  confirmation,  In  any  form,  by  this  board, 
whether  it  be  by  a  board  constituted  of  three 
voting  members,  or  of  five. 

With  respect  to  the  suggestion  In  the  brief 
of  counsel  that,  for  the  purposes  of  this  case, 
the  court  will  look  into  the  two  other  quo 
warranto  proceedings  relating  to  this  general 
subject  now  on  the  files  of  this  court  be- 
tween othee  parties,  it  is  only  necessary  to 
say  that  the  proposition  is  opposed  to  evoy- 
thlng  that  can  be  found  in  the  annals  of  the 
common  law,  from  the  Norman  Conquest  to 
tbe  present  hour.  Let  judgment  of  ouster 
be  entered. 


<Ut  Pa.  St.  67S> 
MATTHEWS  ▼.  PARK  BROS.  &  CO.,  lim- 
ited. 
(Supreme  Court  of  Pennsylvania.     Feb.  12, 
1884.) 

HAarTBK  AND  SeRVA:«T  —  DiSCHAROe   rOB  DlSOBE- 

DissoE— "Positive  Orders"  op  Hastbr — Qcbs- 

TION   FOR   CODRT. 

1.  The  nfeglect  or  refusal  of  an  employe  to 
obey  the  directions  of  his  employer  as  to  the 
manner  of  performing  his  work,  and  the  ma- 
terials which  he  should  ase,  is  a  breach  of  con- 
tract which  justifies  his  discharge. 
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2.  An  employe  in  a  rolling  mill  testified  that 
"W.  [the  employer]  came  to  me  and  said  I 
shouldn't  throw  sand  on  the  rolls,"  and  answer- 
ed affirmatirely  the  questions,  "Then  the  first 
conrersation  you  had  with  W.  he  did  tell  you 
not  to  throw  sand  on  the  rolls?"  and  "He  told 
you  to  use  fire  clay?'  Hdd,  that  the  orders  of 
the  employer  not  to  use  sand  were  "positire," 
and  that  it  was  improper  to  leave  to  the  jury 
the  question  whether  they  were  "positive  or- 
ders" or  only  "ordinary  conversation." 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;   John  M.  Kennedy,  Judge. 

Action  by  Joseph  Matthews  against  Park 
Bros.  &  Ck>.,  Limited,  on  a  contmct  of  em- 
ployment From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

G.  P.  Graver,  for  appellant  Thomas  H. 
Marshall,  George  £].  Shaw,  and  Marshall  & 
Sproul,  for  appellee. 

WILLIAMS,  J.  The  plaintiff  Is  a  roller 
man.  He  bad  a  contract  with  Park  Bros.  & 
Co.  for  work  in  their  steel-plate  mlU  for  two 
years  at  the  rate  of  $1.50  per  net  sheared 
ton  of  plate,  with  a  guaranty  that  his  wages 
should  not  fall  below  $3,500  per  annum. 
After  working  seven  or  eight  months  he  was 
discharged.  He  sues  to  recover  wages  for 
the  remainder  of  the  two  years  for  which 
he  was  hired,  at  the  rate  of  $3,500  per  year. 
The  defense  set  up  Is  that  he  was  dischar- 
ged for  a  violation  of  orders  which,  under 
the  contract,  be  was  bound  to  obey;  that  the 
discharge  under  such  circumstances  terminat- 
ed the  contract,  and,  consequently,  that  no 
action  will  He  upon  it  It  appears  from 
the  evidence  that  the  roll  at  which  the 
plaintiff  worked  consisted  of  three  rollers 
placed  one  above  the  other.  The  middle 
roller  was  moved  by  friction.  The  grease 
from  the  necks  of  the  rolls  would  work  out 
at  times  upon  the  middle  roll,  and  destroy 
the  friction,  and  so  prevent  Its  revolution. 
To  cut  the  grease  and  restore  the  friction 
at  such  times,  Park  Bros.  &  Ck>.  used  Are 
clay,  with  which  the  roller  men  were  pro- 
vided. The  plaintiff  preferred  to  use  sand. 
The  objection  to  this  was  that.  In  scatter- 
ing the  sand  along  the  face  of  the  rolls,  more 
or  less  of  It  fell  upon  the  necks  of  the  rolls, 
and  cut  them  so  as  to  injure  and  ultimately 
destroy  them.  Some  three  or  four  weeks 
before  his  discharge  the  manager  of  the 
mill  ordered  him  to  stop  using  sand.  The 
plaintiff  testified:  "Mr.  Worth  came  to  me, 
and  said  I  shouldn't  use  sand  on  the  rolls." 
He  also  testified  that  he  was  directed  to 
use  Are  clay,  and  that  he  replied  that  he 
couldn't  get  along  with  fire  clay,  and  that 
be  kept  on  using  sand.  The  rolls  then  in 
use  bad  to  be  removed  soon  after,  and  new 
ones  put  in,  at  an  expense  of  some  $3,000; 
and  the  defendants  allege  that  this  became 
necessary  because  of  the  condition  of  the 
necks,  occasioned  by  the  use  of  sand.  About 
the  time  the  new  rolls  were  put  In,  the  man- 
ager repeated  his  order  not  to  use  sand. 
A  few  days  later  he  discharged  Matthews 
for  disobedience  of  orders,   and,   not   long 


after,  suit  was  tNX>agbt  Thut  case  was 
before  us  in  1801,  and  is  reported  in  146  Pa. 
St  884,  23  AtL  208l  The  court  below  had 
left  to  the  Jury,  as  a  question  of  fact  tat 
their  determination,  whether  an  admitted 
disregard  of  orders  by  an  employe  was  will- 
ful or  not,  and  bad  instructed  the  Jury  that 
an  employe  who  bad  been  discharged  be- 
cause of  acts  injurious  to  bis  employers 
might  recover  bis  wages  for  the  balance  of 
the  term  of  bis  employment  less  the  actual 
loss  to  his  employers  from  his  injurious  acta 
For  thfese  reasons  the  Judgment  obtained 
in  the  court  below  was  reversed.  Another 
action  was  then  brought,  and  another  re- 
covery had,  under  the  ruling  of  the  court 
below  submitting  to  the  Jury,  as  a  question 
of  fact,  whether  the  orders  not  to  use  sand 
were  "positive  orders"  or  "only  an  ordinary 
conversation."  The  plaintiff  testified:  "Mr. 
Worth  came  to  me,  and  said  I  shouldn't  use 
sand  on  the  rolls,"  but  that  fire  clay  must 
be  used.  This  conversation  was  three  or 
four  weeks  before  bis  discbarge,  and  is 
spoken  of  as  the  first  conversation  between 
Worth  and  the  plaintiff  on  this  subject  He 
was  further  questioned  in  regard  to  this 
conversation,  and  made  answers  as  follows: 
"Question.  Then,  the  first  conversation  you 
bad  with  Mr.  Worth,  he  did  tell  yon  not  to 
throw  sand  on  the  rolls,— that  you  were 
spoiling  them?  Answer.  He  didn't  tell  me 
that  I  was  spoiling  them.  Question.  He 
did  tell  you,  however,  not  to  throw  sand  on 
the  rolls?  Answer.  Tes,  sir.  Ques.  And  he 
told  you  to  use  fire  clay?  Ans.  Yes,  sir." 
There  was  no  doubt,  therefore,  on  the  plain- 
tlfTs  own  testimony,  about  Worth's  lan- 
guage. It  was  plain,  direct  and  without 
the  slightest  ambiguity.  Under  such  circum- 
stances its  meaning  was  not  a  question  for 
the  Jury,  but  for  the  court  The  learned 
Judge,  however,  submitted  it  to  the  Jury, 
saying:  "Matthews  claims  that  it  [the  or- 
der not  to  use  sand,  but  fire  day]  was,  as 
I  have  stated,  merely  an  ordinary  conversa- 
tion in  which  Worth  objected  to  the  use  of 
sand,  yet  didn't  give  him  positive  orders  to 
discontinue  Its  use.  That  is  the  first  ques- 
tion for  you  to  determine."  This  claim  to 
which  the  learned  Judgb  called  the  atten- 
tion of  the  Jtuy  was  directly  in  the  face  of 
all  the  testimony.  Including  that  of  Mat- 
thews himself,  whjch  we  have  given  above. 
The  Jury,  however,  adopted  the  plalntlfTs 
interpretation  of  Worth's  positive  directions, 
and  found  that  be  did  not  mean  what  he 
said,  and  that  ^be  plaintiff  was  not  guilty 
of  disobeying  orders  when,  in  total  disre- 
gard of  the  directions  he  bad  received,  be 
kept  on  using  sand  when  and  as'  b&  pleased. 
The  submission  of  this  question  to  the  Jury 
was  a  mistake.  The  learned  Judge  should 
have  told  the  Jury  that  it  was  the  duty  of 
an  employe  to  obey  the  directions  of  his  em- 
ployer as  to  the  manner  in  which  his  work 
should  be  done  and  the  matalals  be  should 
use,  and  that  a  negl^t  or  refusal  to  obey 
such  directions  is  a  breach  of  the  contract 
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wblch  Justified  the  employer  In  dischar^ 
ging  him  from  his  aerrice.  He  should  have 
fold  them,  further,  that,  upon  the  plaln- 
tilTa  own  Terslon  of  thi  conversation  be- 
tween Worth  and  himself,  It  was  hla  duty 
to  discontinue  the  use  of  sand  on  the  rolls, 
and  to  use  fire  clay  only;  and,  If  he  neglect- 
ed or  refused  to  do  ao,  he  failed  In  his  duty 
to  his  employers  under  the  contract  of  hir- 
ing, and  was  for  that  reason  subject  to  dis- 
missal from  their  service.  The  second  and 
third  assignments  are  sustained,  and  the 
Judgment  la  reversed. 


(ISO  Fa.  St  29) 

SUTHERLAND  v.  ROS& 

(Supreme  Court  of  Pennsylvanfa.     Feb.  12, 

1894.) 

WiTXKSS— T)lANSACn0N8  WITH    DSOBASED  PSBSOX 

—Died. 

1.  Under  Act  May  23,  1887,  prohibiting  the 
surriTing  party  to  a  coutnict,  or  one  whose  in- 
terest is  adverse  to  deceased's  right  therein,  to 
testify  against  deceased's  successor  in  interest 
ai  to  anything  that  happened  before  bis  death, 
where  plaintiff  alleges  his  and  his  wife's  deed 
to  defendant's  deceased  grantor  to  be  a  forgery, 
neither  he  nor  his  wife  can  testify  that  on  the 
day  when  the  deed  purports  to  have  heen  ex- 
ecuted they  were  in  another  county. 

2.  Testimony  of  an  alleged  subscribing  wit- 
ness that  on  the  day  when  the  deed  purports  to 
have  been  executed  she  was  not  in  the  county, 
and  did  not  on  that  day  witness  a  deed  from 
such  grantors  to  snch  grantee,  is  not  a  denial 
of  the  genuineness  of  her  signature  on  such 
deed. 

Appeal  from  court  of  comm<Hi  pleas,  Uont- 
fomery  cptmty;  Aaron  S.  Swartz,  Judge. 

Ejectment  by  Jamea  Sutherland  against 
William  Koss.  Judgment  for  defendant 
Plalntifl  appeals.    Afilrmed. 

For  decision  in  former  suit,  see  21  Atl.  854. 

March  2,  1874,  Nicholas  Dager  conveyed 
two  small  houses,  contiguous  to  each  other, 
situated  in  West  Ck>nshobocken,  with  the 
lots  appurtenant  tha*eto,  to  James  Suther- 
land. Sutherland  went  Into  possession  of 
one  house,  and  Dager  remained  In  the  other. 
Defoidant  alleged  that  Sutherland  and  wife, 
<m  February  14,  1877,  executed  a  deed  to 
Dager  for  the  house  and  lot  In  dispute, 
which  deed  was  recorded  April  2, 1877.  On 
Aprs  8,  1877,  DagOT  and  wife  conveyed  the 
same  premises  to  William  Ross.  In  1889, 
long  afto'  Dager's  death,  Sutherland  brought 
ejectment  for  the  house  and  lot,  alleging  that 
the  deed  from  him  was  forged.  This  case 
ended  with  a  Judgment  for  defendant  Ross. 
In  1892  this  suit  was  begun.  Before  the 
trial,  counsel  for  plaintiff. notified  counsel  for 
defendant  that  they  alleged  that  the  deed 
was  a  forgery,  and  would  require  defendant 
to  prove  its  execution.  At  the  trial,  plaln- 
tltr  proved  tlUe  in  himself  on  March  2,  1874, 
and  the  return  of  sheriff  to  writ  showing  de' 
fendantiniKts^ession.  Defendant  offered  deed 
from  Sutherland  to  Dager,  and  its  record  In 
evidence.  Plaintiff  then  interposed  with  ex 
parte  affidavits  of  plaintiff  and   wife  that 


they  were  not  in  Montgomery-  county  on  the 
day  on  which  the  acknowledgment  purports 
to  have  been  taken,  and  objected  to  admis- 
sion of  deed  in  evidence.  The'' deed  was  ad- 
mitted, and  defendant  then  offered  deed  from 
Dager  to  himself,  duly  executed,  .acknowledg- 
ed, and  recorded,  and  its  record.  In  rebut- 
tal plaintiff  offered  to  prove  by  himself  and 
wife  the  facta  set  forth  In  the  above-mention- 
ed affidavits,  and^at  the  facts' set  forth  in 
the  certificate  of  acknowledgment  were  false. 
Objection  sustained,  and  verdict  for  defend- 
ant 

John  -M.  Arundel,  for  appellant  Louis  M. 
Childs  and  Montgomery  Evans,  for  appellee. 

PER  CURIAM.  The  decision  of  this  case 
when  it  was  here  before  (140  Pa.  St  379,  21 
AtL  354)  covers  all  the  questions  on  the  pres- 
ent record.  We  then  decided  that  the  plaln- 
tUf  and  his  wife  wae  both  Incompetent  to 
prove  any  facts  occurring  before  the  death  of 
Dager.  The  acknowledgment  of  the  deed  be- 
ing dated  February  15,  1877,  and  Dager  not 
having  died  nntll  after  that  time,  the  plain- 
tiffs were  incompetent  to  prove  any  fact 
whatever  by  their  own  testimony,  which  oc- 
curred aa  that  day  or  before,  or  at  any  time 
before  the  death  of  Dag».  We  decided  this 
before,  and  it  is  not  necessary  to  review  the 
subject  again.  The  offer  now  to  prove  that 
Dager  and  his  wife  were  not  'in  the  county  of 
Montgomery  on  February  15,  1877,  by  their 
own  testimony,  is  aa  much  within  the  ruling 
aa  any  other  fact  offered  to  be  proved  by  the 
same  testimony  on  the  former  trial.  The 
record  of  the  deed  waa  competent  proof  un- 
der our  recording  acts,  but  aa  we  under- 
stand, the  deed  Itself  waa  also  given  in  evi- 
dence. The  witness  Mary  Powell  could  have 
been  asked  whether  the  algnature  purporting 
to  be  hers  aa  a  aubscribing  witness  was  a 
genuine  or  a  forged  slgnatiure,  but  instead 
of  that,  she  was  only  asked  whether  sho  was 
In  Montgomery  county  on  that  day,  and 
signed  as  a  trltness  a  deed  from  plaintiff  and 
wife  to  Dager.  The  ex  parte  affidavits  of 
the  plaintiff  and  hla  wife  and  of  Mary  Pow- 
ell of  course  were  not  competent  Judgment 
affirmed. 


(im  Pa.  St.  6) 
HOATS  T.  ASCHBACH. 
(Supreme  Court  of  Pennsylvania.     Feb.  12; 
1894.) 

nSGOTIABLB  InSTRUMESTS  —  ACTIOW   OW    SoTB  — 

Fbaud  op  Patbb— Bona  Fide  Furohassr. 
In  an  action  against  the  maker  of  a 
promissory  note,  which  the  payee  had  obtained 
by  fraud,  a  verdict  was  properly  directed  for 
plaintiff,  who  discounted  the  note  for  value, 
where  defendant's  testimony  failed  to  show 
that  plaintiff  knew  of  the  fraud  or  participated 
in  the  proceeds  thereof. 

Appeal  from  court  of  common  pleas,  Le- 
high county;   Edwin  Albright,  Judge. 

Assumpait  by  Morris  Hoats  against  Ger- 
ard O.  Ascbbach  on  a  promissory  note  which 
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William  P.  Snyder  obtained  from  defendant 
by  fraud,  and  which  plaintiff  discounted  for 
Snyder.  From  a  Judgment  entered  on  a  ver- 
dict directed  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  Rupp  and  James  B.  Deshler,  for  ap- 
pellant   Edward  Harrey,  for  appelle& 

PER  CURXAH.  It  was  proved  on  the  trial, 
and  not  at  all  contradicts,  that  Hoats  ad- 
vanced to  Snyder  the  whole  amount  of  the 
note  in  controversy,  less  the  discount  There 
was  not  a  particle  of  proof  that  Hosts  got 
back  from  Snyder  any  of  the  money  paid 
him,  except  a  small  account  for  fees,  which 
Snyder  owed  him,  and  there  was  no  evidence 
whatever  that  Hoats  participated  in  the  pro- 
ceeds of 'the  firand.  It  Is  impossible  to  per- 
ceive, therefore^  why  he  would  join  with  Sny- 
der In  Imposing  upon  Aschbach  a  fraudulent 
order  for  the  slate.  After  a  very  careful 
reading  of  defendant's  testimony,  we  agree 
with  the  learned  Judge  of  the  court  below  In 
holding  that  there  is  no  evidence  In  the  case 
sufficient  to  connect  Hoats  with  the  fraud, 
and  therefore  we  are  of  opinion  that  the  di- 
rection to  find  a  verdict  for  the  plaintiff  was 
correct    Judgment  affirmed. 


(ISO  Fa.  Bt  » 
WALTON  V.  BRTN  MAWR  HOTEL  CO. 
(Supreme  Court  of  Pennsylvania.    Feb.  12, 

1894.) 
Mastbx  abd  Sbkvakt— Injurt  to  Euplotb— 

NKQLiaBNOB. 

The  owner  of  a  building  is  not  liable  for 
an  accident  to  a  worlcman  thereon,  occurrini; 
during  its  erection,  if  the  owner  employs  com- 
petent architecta  and  superintendent  to  erect 
it  and  the  accident  is  not  caused  by  inherent 
weakness  of  the  material. 

Ai>peal  from  court  of  common  pleas,  Mont- 
gomery county. 

Action  by  one  Walton  against  the  Bryn 
Mawr  Hotel  Company  for  personal  injuries 
caused  by  defendant's  negliRence.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

James  B.  Holland  and  John  M.  Dettra,  for 
appellant  Henry  Preedley,  J.  Howard 
Gendell,  and  Charles  Hunslcker,  for  appel- 
lee. 

PER  CURIAM.  Tbe  plaintiff,  a  carpenter, 
was  Injured  while  at  work  on  the  defend- 
ant's hotel  building  during  its  construction 
by  a  fall  from  the  fifth  story.  Some  men 
were  at  work  drawing  up  heavy  Joists  which 
were  piled  up  on  the  fifth  story,  and  a  Untel 
crossing  tbe  corridor  gave  way  at  one  end, 
and  let  down  the  floor,  and  the  plaintiff  and 
two  others  fell  and  wece  injured.  Th^e 
was  some  evidence  that  tbe  tiles  or  hollow 
brides  of  which  the  partition  walls  were 
built  on  which  the  lintels  rested,  were  not 
as  strong  as  they  should  be;  but  whether 
the  Untel  gave  way  on  this  account,  or  be- 


cause of  the  extra  weight  of  the  Joists,  was 
entirely  uncertain  imdo*  the  testimony. 
The  defendant  company  employed  architects 
of  high  standing  In  their  profession  and  a 
superintendent  whose  capacity  and  fitness 
were  unquestioned,  to  erect  the  building. 
There  was  no  proof  which  at  all  Impugned 
the  competency  or  ability  of  eltho:  the  ar- 
chitects or  the  superintendent  to  conduct  this 
class  of  work.  It  was  during  the  progress 
of  the  erection  that  the  accident  occurred. 
There  was  no  definite  proof  that  the  acddoit 
occurred  through  any  inh»ent  weakness  of 
the  bricks.  The  case  comes  clearly  within 
the  principle  settled  In  many  cases,— that 
one  who  is  erecting  a  building  or  other 
structure  Is  not  liable  for  accidents  happen- 
ing in  the  course  of  the  erection  if  he  ex- 
ercises ordinary  care  In  selecting  compe- 
tent persons  to  do  the  work.  The  subject 
was  fully  discussed  in  the  opinion  of  this 
court  in  the  case  of  Coke  Co.  v.  McEnery, 
91  Pa.  St  186,  in  which  we  held  that  a 
bridge  company  was  not  liable  for  tbe 
falling  of  their  bridge  while  one  who  was 
crossing  fell  and  lost  his  life.  Other  illustra- 
tions of  the  doctrine  are  found  In  Walden 
V.  Finch,  70  Pa.  St  460;  OU  Co.  v.  Gllaon. 
63  Pa.  St  146;  Sykes  v.  Packer,  99  Pa.  St 
465;  Monies  v.  Canal  Co.,  141  Pa.  St  632. 
21  Atl.  733.  The  discussions  have  been  ao 
full  in  the  cases  cited,  and  in  many  others, 
that  we  think  it  unnecessary  to  Indulge  in 
any  repetition   here.    Judgment  affirmed. 


(U*  Pa.  St  OS) 
BUSCH  V.  GROSWITH.     (No.  65.) 
(Supreme  Court  of  Pennsylvania.   '  Feb.  12, 
1894.) 

JCDOIfEHT— ArriRltAKOB  OK  APPSAL. 

Where  there  Is  nothing  in  the  record  to 
show  that  the  issuance  of  an  alias  fieri  fadas 
was  unwarranted,  a  judgment  refasing  to  set 
it  aside  must  be  afilrmed. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Application  by  the  West  Philadelphia  Real- 
Estate  Investment  Company  to  set  aside  a 
fieri  facias  to  condemn  certain  property  for 
nonpayment  of  interest  due  on  a  mortgage 
thereof,  executed  by  Harry  Qroswlth  to  Clar- 
ence M.  Buscb,  before  bis  conveyance  fhern 
of  to  petitioner.  A  rule  to  show  cause  why 
the  fieri  fiodas  should, not  be  set  aside  was 
granted,  but  was  thereafter  discharged,  and 
the  petitioner  appeals.   Affirmed. 

John  J.  Ridgway,  for  appellant  Howard 
J.  Lukens,  for  appellee. 

PER  CURIAM.  The  only  error  complain- 
ed of  Is  In  discharging  the  rule  to  set  aside 
the  alias  fieri  fkdas  issued  on  a  Judgment 
which  appears  to  have  been  regularly  en- 
tered on  bond  and  warrant  of  attorney,  and 
remains  of  record,  unopened  and  unsatlafied. 
Whatever  doubt.  If  any,  may  have  existed 
prior  to  February  10,  1883,  as  to  the  lAaln- 
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tiff's  right  to  proceed  upon  the  bond,  was  re- 
moved on  that  day,  when  the  payment  on  ac- 
count of  costs,  principal,  and  Interest  was 
made.  In  the  receipt  then  given  by  plain- 
tiff's attorney  it  Is  stipulated  as  follows:  "No 
proceedings  to  be  taken  for  stzty  days  on 
the  said  mortgages,  and  no  proceedings 
against  said  real  estate  to  be  taken  on  the 
judgment  ent^ed  on  the  accompanying  bonds. 
Proceedings  may  be  had,  howeVer,  against 
the  personal  property  of  the  mortgagor,  and, 
in  case  the  principal,  Interest,  and  costs  are 
not  paid  in  full,  proceedings  to  be  had  at  the 
end  of  sixty  days,  notwithstanding  this  pay- 
ment" The  alias  fieri  facias  was  not  issued 
until  Aprlt  22d  following.  There  is  nothing 
in  the  record  to  show  that  ita  issuance  then 
was  nnwarranted,  or  that  anything  has  since 
oocnrred  to  change  the  situation;  and  hence 
there  was  no  error  tn  refoslng  to  set  It  aside. 
Judgment  affirmed. 


(15S  Pa.  St.  62t) 

BUSCH  T.  GKOSWITH.     (No.  67.) 
(Supreme  Court  of  PennsylTania.     Feb.  12, 
.  1894.) 

Appeal  from  court  of  common  pleas,  Philadel- 
phia county. 

Application  by  the  West  Philadelphia  Beal- 
Estate  Investment  Company  to  set  aside  a  fieri 
facias  to  condemn  certain  property  for  nonpay- 
ment of  interest  due  on  a  mortgage  thereof,  ex- 
ecuted by  Harry  Oroswith  to  Clarence  M. 
Buach  before  his  conveyance  thereof  to  peti- 
tioner. A  rule  to  show  cause  wliy  the  fieri 
facias  should  not  he  set  aside  was  granted,  but 
was  thereafter  discharged,  and  the  petitioner 
appeals.     Affirmed. 

John  J.  Ridgway,  for  appellant.  Howard  J, 
Lnkens,  for  appellee. 

PER  CURIAM.  This  case  involves  the  same 
question  that  was  presented  in  No.  65  of  this 
term,  between  the  same  parties,  (28  Atl.  438;) 
and,  for  reasons  given  in  opinion  just  filed  in 
that  case,  the  Judgment  of  the  court  below 
should  be  affirmed.     Judgment  affirmed. 


(IS»  Pa.  St.  «a) 

BUSCH  V.  GROSWITH.    (No.  6b.) 

(Supreme  Court  of  Pennsylvania.     Feb.  12, 

1894.) 

Appeal  from  court  of  common  pleas,  Philadel- 
fbiti  county. 

Application  by  the  West  Philadelphia  Real- 
E<state  Investment  Company  to  set  aside  a  fieri 
fadas  to  condemn  certain  property  for  nonpay- 
ment of  interest  due  on  a  mortgage  thereof,  ex- 
ecuted by  Harry  Groswith  to  Clarence  M. 
Busdi  before  his  conveyance  thereof  to  petition- 
er. A  rule  to  show  cause  why  the  fieri  facias 
should  not  l>e  set  aside  was  granted,  but  was 
thereafter  discharged,  and  the  petitioner  ap- 
peals.    Affirmed. 

John  J.  Ridgway,  for  appellant  Howard  J. 
Lukens,  for  appellee. 

PBR  CURIAM.  This  case  was  argued  with 
Na  66  of  this  term,  between  same  parties,  (2J3 
Atl.  438,)  and  involves  same  question.  For  rea- 
sons given  in  opinion  just  filed  in  that  case,  the 
Judgment  of  the  court  bdow  should  be  affirmed, 
udgment  afiirmed. 


ilSt  Pa.  St  tm 

BUSCH  V.  GROSWITH.     (No.  68.) 

(Supreme  Court  of  Pennsylvania.     Feb.  12, 
1894.) 

Appeal  from  court  of  common  pleas,  Philadel- 
jdiia  county. 

Application  by  the  West  Philadelphia  Real- 
Estate  Investment  Company  to  set  aside  a  fieri 
facias  to  condemn  certain  property  for  nonpay- 
ment of  interest  due  op  a  mortgage  thereof,  ex- 
ecuted by  Harry  Groswith  to  Clarence  M. 
Bosch  before  his  conveyance  thereof  to  peti- 
tioner. A  rule  to  show  cause  why  the  fieri  facias 
should  not  be  set  aside  was  granted,  but  was 
thereafter  discharged,  and  petitiontts  appeal. 
Affirmed. 

John  J.  Ridgway,  tot  appellant  Howard  J. 
Lukens,  for  appellee. 

PER  CURIAM.  For  reasons  given  In  opin- 
ion just  filed  in  No.  66  of  this  term,  between 
same  parties,  (28  Atl.  438,)  and  involving  pre- 
cisely the  same  question,  the  Judgment  in  this 
case  should  be  affirmed.    Judgment  affirmed. 


(in  Pa.  St  6S4) 

NONNBMACHBR  et  aL.T.  NONNBMAGHBR 

et  aL 

(Supreme  Court  of  Pennsylvania.     Feb.  12, 

1894.) 

ICa.bbia.ob— Want  o»  Mentai,  Capaoitt— Ikstbuo- 

TIORS — BUHDSK    OF  PBOOV. 

1.  On  an  issue  as  to  whether  deceased  was 
of  sound  mind  when  a  marriage  ceremony  was 
performed  between  him  and  one  of  defendants, 
the  court  properly  directed  the  jury  to  inquire 
as  to  deceased's  mental  condition  at  the  very 
time  of  the  marriage,  when  it  also  diarged  that 
evidence  of  his  condition  both  before  and  after 
the  ceremony  should  l>e  considered  in  determin- 
ing his  condition  at  the  time  of  such  marriage. 

2.  The  burden  of  proof  of  want  of  mental 
capacity  of  a  person  at  the  time  of  his  mar- 
riage is  on  those  asserting  it,  in  the  absence  of 
proof  of  a  confirmed  condition  of  lunacy  or 
idiocy  prior  to  such  marriage. 

Appeal  from  court  of  cpmmon  pleas,  Le- 
high county;  Edwin  Albright,  Judge. 

Issues  framed,  In  which  Lewis  M.  Nonue- 
macber  and  others,  brothers,  sister,  and  fa- 
ther of  Molton  Nonnemacher,  deceased,  are 
plaintiffs,  and  Pauline  Nonnemacher  and  oth- 
ers are  defendants,  to  determine  the  legality 
of  a  marriage  between  deceased  and  defend- 
ant Pauline.  From  a  Judgment  for  defend- 
ants, plaintiffs  appeaL    Affirmed. 

Molton  Nonnemacher  died  intestate  on  No- 
vember 6,  1S91,  in  the  Pennsylvania  Hospital 
for  the  Insane  at  Philadelphia,  to  which  he 
had  been  removed  on  October  28th,— nine 
days  previous  to  his  death.  The  plaintiffs  In 
this  issue  are  his  brothers,  sister,  and  father, 
who,  if  he  died  unmarried,  and  without  law- 
ful issue,  are  his  heirs  at  law  and  next  of 
kin.  Pauline  Nonnemacher,  or  Welbert,  one 
of  the  defendants,  claims  to  be  the  widow  of 
the  said  Molton  Nonnemach»',  and  alleges 
that  she  was  lawfully  married  to  him  on  Oc- 
tober 26,  1891,-12  days  befwe  his  death; 
and  she  further  alleges  that  Franklin  Molton 
Nonnemacher,  whose  guardian.  Christian 
Voile,  Is  one  of  the  defendants,  was  a  son  of 
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the  deceased,  and  legtttmlzed  by  sacb  mar- 
riage. James  Albright,  the  other  defendant, 
\yas  made  a  party  to  the  proceedings,  because 
letters  of  administration  were  Issued  to  him 
by  the  register  of  wills  pending  this  contest. 
Immediately  after  the  death  of  Molton  Non- 
nemacher,  the  said  Pauline  Nonnemacber,  or 
Welbert,  applied  to  the  register  of  wIUs  ot 
Lehigh  county  for  letters  of  administration 
on  bis  estate,  alleging  that  she  bad  been  law- 
fully married  to  him,  and  was  tils  widow. 
To  the  granting  of  such  letters  a  caveat  was 
filed.  Testimony  was  taken  before  the  reg- 
ister, who,  after  condderation  of  the  same, 
on  April  4,  1892,  refused  to  grant  letters  of 
administration  to  the  said  Pauline  Nonne- 
macber, or  Weibert,  because,  in  his  opinion, 
she  was  not  the  lawful  widow  of  the  de- 
cedent. Letters  were  then  granted  to  James 
Albright,  pending  this  controversy.  From 
this  decision  of  the  register,  an  appeal  to 
the  orphans'  court  was  taken  by  said  PauUne 
Nonnemacber,  or  Weibert.  On  November 
21,  1882,  said  orphans'  court,  after  hearing, 
ordered  and  directed  that  an  is^ue  should  l>e 
sent  and  a  precept  directed  to  the  court  of 
common  pleas,  which  was  accordingly  done, 
to  try  the  following  facts,  to  wit:  First 
Whether  or  not,  on  October  25,  1891,  a  cere- 
monial marriage  took  place  between  Molton 
Nonnemacber  and  Pauline  Weibert,  or  Non- 
nemacber. Second.  Whether  or  not,  at  the 
time  of  marriage,  October  25,  1891,  Molton 
Nonnemacher  was  of  sound  mind,  and  wheth- 
er or  not  be  had  at  said  time  of  marriage 
sufficient  mental  capacity  to  enter  Into  a  con- 
tract of  marriage,  and  to  understand  the  na- 
ture and  obligation  of  such  contract  Third. 
Whether  or  not,  before  October  25,  1891,  Mol- 
ton Nonnemacher  and  Pauline  Weibert  co- 
habited as  husband  and  wife,  and  whether 
or  not,  while  they  so  cohabited,  it  was  re- 
puted they  were  husband  and  wife.  Fourth. 
Whether  or  not  before  October  25,  1891, 
there  was  a  contract  by  and  between  Molton 
Nonnemacher  and  Pauline  Weibert  that  they 
should  be  and  were  each  other's  husband 
and  wife.  In  pursuance  of  this  precept  an 
issue  was  subsequently  framed  In  the  common 
pleas,  In  which  issue  the  brothers,  sister,  and 
father  of  the  decedent  were  made  plaintiffs, 
and  the  alleged  widow  and  guardian  of  the 
minor  child  and  the  administrator  were 
made  defendants.  At  the  trial  of  this  Issue 
in  the  court  below  It  was  admitted  by  the 
plaintiffs,  and  this  was  also  admitted  In  the 
pleadings,  that  on  October  25,  1891,  a  mar- 
riage ceremony  was  performed  between  Mol- 
ton Nonnemacher  and  Pauline  Welbert,  but 
it  was  contended  by  them  that  said  marriage 
was  void,  because  said  Molton  Nonnemacher 
at  that  time  was  not  of  sound  mind,  and  had 
not  sufficient  mental  capacity  to  enter  Into 
a  contract  of  marriage,  and  to  understand 
the  nature  and  obligations  of  such  a  contract 
The  plaintiffs  also  denied  the  matters  •  al- 
leged in  the  third  and  fourth  parts  of  the  is- 
sue.   The  court  charged  the' jury  that  if 


they  found  the  first  and  aeoond  parts  of  the 
issue  In  fkvor  of  the  defendants,  they  need 
not  consider  the  questions  raised  by  the  tliird 
and  fourth  parts.  The  Jury,  under  thW  di- 
rection, found  a  verdict  in  favor  of  the  de- 
fendants on  the  first  and  second  questJons 
raised  in  the  pleadings,  bat  did  not  pass 
upon  the  matters  all^^  In  the  third  and 
fourth  parts  of  the  Issue. 

John  Rupp,  James  B.  Deshler,  and  A.  Q. 
Dewalt  for  appellants.  Harry  G.  Stiles,  J. 
Marshall  Wright  and  B.  E.  Wright,  for  ap- 
pellees. 

PER  CURIAM.  The  substance  df  the  con- 
tention between  the  parties  in  this  case  was 
wbtitho:  Molton  Nonnemacher  was  of  on- 
soond  mind  when  the  marriage  ceremony 
was  performed  betwem  him  and  the  defend- 
ant on  October  25,  1891.  The  learned  court 
below  carefully  explained  to  the  Jury  th» 
question  in  dispute,  and  instructed  them  that 
If  at  the  time  the  marriage  was  contracted 
he  was  of  unsound  mind,  so  that  he  did  not 
understand  the  nature  and  obligation  of  thft 
contract  they  should,  find  for  the  plaintiffs; 
and  If  they  should  find  that  at  the  time  of 
the  marriage  he  was  of  soimd  mind,  and  did 
understand  the  nature  and  obligation  of  the 
contract  they  should  find  for  the  defendanta 
The  learned  court  was  certainly  right  in  di- 
recting the  inquiry  as  to  the  very  time  of 
the  marriage,  as  the  validity  of  the  contract 
depended  upon  the  mental  condition  of  the 
party  at  that  very  time.  The  court  fairly 
and  fully  explained  that  evidence  was  com- 
petent as  to  his  condition  both  before  and 
after  the  marriage,  and  tliat  such  testimony 
should  be  considered  by  the  Jury  in  determin- 
ing his  condition  at  the  time  of  the  marriage. 
A  very  large  amount  of  testimony  was  ad- 
mitted on  both  sides  of  the  question,  and  it 
was  all  referred  to  the  Jury.  We  do  not 
think  that  the  charge  is  obnoxious  to  the- 
criticism  that  It  was  unfair  to  the  plaintiffs, 
or  presented  the  testimony  for  the  defend- 
ants more  fully  tlian  that  of  the  plaintiffs. 
On  the  contrary,  the  charge  seems  to  us  par- 
ticularly free  from  aU  partiality  or  bias. 
The  question  was  one  of  pure  fact,  and  the 
jury,  after  considering  it,  returned  a  verdict 
In  favor  of  the  defendants.  There  was  Am- 
ple testimony  to  Justify  the  verdict  and,  con- 
sidering all  the  circumstances  of  the  case.  It 
is  difficult  to  believe  there  ever  could  be  any 
other.  We  tliink  the  answers  to  the  defend- 
ants' points  were  entirely  correct,  and  also 
the  rulings  upon  offers  of  testimony.  As  to 
the  burden  of  proof,  it  was  clearly  upon  the 
plaintiffs.  There  was  no  proof  of  such  a 
confirmed  condition  of  lunacy  or  idiocy  as- 
to  change  the  burden  of  proof  from  the  plain- 
tiffs to  the  defendants.  Upon  the  whole 
ca^e  we  see  no  error  in  the  record.  The 
Jury  having  found  in  favor  of  the  defendants 
upon  the  main  question,  the  answers  by  the 
Jury  to  the  third  and  fourth  questions  sub- 
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mltted  to  tbem  by  the  oonrt  became  entirely 
Immaterial,  and  tbere  was  no  occasion  to 
take  a  verdict  as  to  them.  Judgment  af' 
flrmMi 

mt  Ph.  St.  sex 

In  re  MILLER'S  BSTATB. 

(Sopreme  Comrt  of  Pennaylvania.     Feb.  12, 

1894.) 

Wuu— CoBTJUT— EsTOPPXir— Rbosipt  or  hxaxar 
— Res  Judicata. 
L  On  petition  by  an  heir  for  leave  to  ap- 
peal from  a  decree  of  the  register  admitting 
nis  ancestor's  will  to  probate,  if  the  other  heirs 
are  not  made  parties,  the  court  acquires  no  ju- 
risdiction to  settie  the  validity  of  the  will,  and 
a  decree  dismissing  the  petition  does  not  bar 
the  rights  of  the  heirs  to  contest  the  will. 

2.  The  fact  that  an  heir  was  witness  on  a 
hearing  of  a  petition  by  another  heir  asking 
leave  to  appeal  from  the  decree  of  the  register 
Jidmitting  the  ancestor's  will  to  probate,  and 
that  such  petition  was  dismissed,  does  not  estop 
him  from  contesting  the  will. 

3.  The  receipt  by  a  legatee  and  heir  of  a 
pecnniarv  legacy  does  not  estop  him  from  con- 
testing the' will,  where  it  is  returned  before  he 
proceeda  beyond  the  entry  of  his  appeal  from 
the  decree  dismissing  his  petition  for  leave  to 
appeal  from  the  decree  admitting  the  will  to 
probate. 

Appeal  from  orphans'  coort,  All^heny 
comity;  Over,  Judge. 

Petition  by  Alexander  H.  MQIer  for  leave 
to  appeal  from  a  decree  admitting  to  probate 
the  Will  of  Alexander  H.  Miller,  deceased. 
From  a  decree  dismissing  the  petition  he  ap- 
peals.   Seversed. 

Charles  E.  Hogg,  W.  H.  TomUnson.  B.  M. 
Raymond,  and  Edward  OampbeU,  for  appel- 
lant Knox  &  Reed  and  Edwin  W.  Smith, 
for  appellee. 

WILLIAMS,  J.  The  appellant  Is  a  son 
and  heir  at  law  of  Alexander  H.  Miller,  the 
testator.  His  father  left  an  estate  valued  at 
about  a  half  million  of  dollars.  Six  children 
survived  him,— five  sons  and  one  daughter. 
By  his  will  he  gave  the  bulk  of  his  estate  to 
one  son,  F.  0.  MiUer,  and  made  him  one  oi 
bis  executors.  The  appellant  was  practically 
disinherited.  He  came  into  'the  orphans' 
court  within  the  time  allowed  him  by  law, 
by  petition  asking  leave  to  appeal  from  the 
decree  of  the  register  admitting  the  will  to 
probate,  and  that  an  issue  devisavit  vel  nou 
be  made  up  and  certified  to  the  court  of  com.- 
mon  pleas  of  Allegheny  for  trlaL  He  alleged 
the  mental  incapacity  of  the  testator  to  make 
a  will  at  the  time  when  the  alleged  will  was 
executed,  and  he  further  alleged  that  undue 
influence  had  been  ezerolsed  over  the  mind 
of  the  testator  by  F.  O.  Miller,  the  executor, 
and  devisee  of  nearly  all  of  the  testator's 
fortune.  A  citation  to  the  executors  and 
beirs  at  law  was  duly  issued  and  served,  and 
appellant  began  the  work  of  taking  testimony 
preparat<»ry  to  a  hearing  In  the  orphans' 
court.  While  this  was  in  progress  the  exec- 
utors moved  to  dismiss  the  petition  for  rea- 
sons set  up 'In  their  answer.    This  motion 


was  heard  and  granted,  and  the  petition  was 
dismissed  wltliout  any  hearing  upon  the  mer> 
its.  This  appeal  was  then  taken  to  bring 
the  decree  so  made  before  this  court  for  ex- 
amination. It  is  not  denied  that  the  petition 
was  sufficient  in  form  and  substance,  nor 
that  it  was  presented  within  the  time  al- 
lowed by  law,  nor  that  proper  parties  were 
before  the  court  to  enable  it  to  make  a  de- 
cree that  should  conclude  all  parties  entitied 
to  be  beard.  But  the  executors  con^duded, 
and  the  orphans'  court  held,  tiiat  the  appel' 
lant  was  estopped  from,  contesting  bis  fa- 
ther's will  upon  two  grotmds.  These  were: 
First,  that  bis  brother  H.  J.  MUler  bad  pre- 
sented a  similar  petition  a  year  or  more  be- 
fore, which  had  been  heard  and  dismissed  by 
the  orphans'  court,  and  that,  upon  the  hear- 
ing in  that  case,  A.  H.  MiUer  had  been  ex- 
amined as  a  witness.  For  this  reason  the 
orphans'  court  held  him  to  be  botmd  by  the 
decree  made  in  that  ease^  although  he  bad 
not  been  a  party  to  it  And  second,  that, 
iiaving  received  some  small  sums  from  the 
executors  which  the  testator  had  directed 
should  be  paid,  to  him,  he  had  affirmed  the 
will,  and  was  estopped,  for  that  reason  also, 
from  contesting  it  We  will  consider  these 
grounds  for  an  estoppel  voy  briefly,  and  in 
their  order. 

On  turning  to  the  record  of  the  proceea- 
inga  upon  the  petition  of  H.  J.  Miller,  wefina 
that  the  citation  issned  at  his  Instance  was 
served  upon  the  executora  only.  No  one  of 
the  h^rs  at  law  was  brought  In,  either  as  co- 
petitioner  or  respondent  The  court  had  but 
two  of  the  six  children  of  the  testator  before 
it  This  fact  Is  conceded  In  the  opinion  of 
the  orphans'  court  delivered  on  the  rttmniamii 
of  the  appellant's  petition  in  this  case.  The 
court  said,  '"Hie  act  of  assembly  and  the 
rules  of  court  requiring  notice  were  not  com- 
pUed  with  upon  the  petition  of  H.  J.  Millar," 
but  immediately  added  that  sndi  failure  to 
comply  with  the  law  was  "only  an  error  in 
procedure,"  that  did  not  affect  the  jturisdic- 
tion  of  the  court  or  diminish  the  condnsive- 
ness  of  the  decree.  Having  thus  settied  the 
question  of  Jurisdiction,  the  court  brought 
the  appellant  into  the  case,  and  held  him  con 
eluded,  not  because  he  was  a  party  or  in 
privity  with  the  parties,  but  because  he  wa^ 
a  witness  and  was  examined  as  such.  We 
cannot  adopt  either  of  these  conclnsians. 
The  orphans'  court  is  not  a  common-law 
court  It  was  created,  and  its  jnrisdictiona 
d^ned,  by  the  statutes  of  this  state;  and 
outside  of  the  lines  drawn  for  it  it  is  without 
power,  and  its  decrees  are  a  nullity.  Wey- 
lurd  V.  Weller,  39  Pa.  St  443;  Fretz's  Ap- 
peal, 4  Watts  &  S.  433;  Ake's  Appeal,  74  Pa. 
St  lia  With  but  two  of  the  testator's  <diil- 
dren  l>efore  it  when  a  decree  was  made.  It 
could  not  bind  the  four  who  had  neither 
come  in  v<^untarUy  nor  had  been  brought  in 
by  citation.  If  it  could  not  bind  tliem,  then 
it  had  no  Jurisdictloa  to  settle  finally  the 
validity  of  (he  wiU  at  tlie  stage  of  the  pro- 
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ceedlngB  then  reached.  It  should  have 
brought  In  all  persons  interested  as  heirs  at 
law,  devisees,  or  legatees,  as  well  as  the 
executors,  and,  when  all  were  on  the  record 
as  appellants  or  appellees,  the  orphara'  court 
could  have  proceeded  Intelligently  to  hear 
and  determine  the  questions  raised.  The 
question  asked  by  Nlcodemns  nearly  1,900 
years  ago,  "Doth  our  law  judge  any  man  be- 
fore It  hear  him?"  admitted  of  but  one  an- 
swer then,  or  at  any  tlnie  since.  The  learn- 
ed judge  correctly  described  the  failure  to 
bring  In  the  parties  Interested  as  an  error 
In  procedure;  but,  when  a  court  of  llmltea 
jurisdiction  Is  pursuing  a  statutory  proceed- 
ing, an  error  in  procedure  that  is  a  .violation 
of  the  statute,  or  that  disregards  the  condi- 
tions on  which  its  right  to  proceed  rests,  may 
leave  the  court  without  jurisdiction,  and  It 
acts  coram  non  judice.  The  suggestion  that, 
being  a  witness,  the  appellant  is  estopped 
from  asserting  that  he  was  not  a  party  to 
the  appeal  of  his  brother,  is  a  clear  mistake. 
There  are  some  cases  in  which  actual  knowl- 
edge of  the  pendency  of  an  action  at  law,  or 
the  existoice  of  an  incumbrance,  or  the  like, 
may  take  the  place  of  legal  notice;  but  I 
know  of  na  case  where  one  who  has  been 
examined  as  a  witness  is,  by  reason  of  that 
fact  alone,  concluded  by  the  judgment  or  de- 
cree rendered  in  the  case.  There  must  be 
cthef  circumstances  shown  connecting  him 
directly  with  the  litigation,  as  in  fact  a  party 
to  it,  before  he  can  be  held  bound  by  the 
result  Several  oases  have  been  dted  in 
support  of  the  general  proposition  that  the 
appellant  and  all  the  parties  interested  in 
the  testator's  estate  are  bound  by  the  decree 
dismissing  the  petition  of  H.  J.  Miller,  but 
none  of  them  come  up  to  the  question. 
Warfleld  t.  Fox,  63  Pa.  St.  382,  WUson  v. 
Gaston,  92  Pa.  St  207,  and  Cochran  v. 
Yotmg,  101  Pa.  St  833,  were  actions  of  eject- 
ment brought  after  the  five  years  for  appeal- 
ing from  the  decree  of  probate  bad  expired. 
They  were  attempts  to  impeach  the  decree  or 
'probate  and  the  validity  of  the  will  in  a  col- 
lateral proceeding,  which  we  said  could  not 
be  done.  What  is  said  in  these  cases  about 
the  conclusiveness  of  the  decree  of  probate 
refers  to  the  effect  of  such  decree  after  five 
years  have 'passed  without  an  appeal  from  it 
In  Hegnrty's  Appeal,  75  Pa.  St  603,  the  Im- 
portant question  was  whether  tiie  effect  of 
the  decree  extended  beyond  the  execution  of 
the  will  and  its  authentication  as  the  last  will 
and  testament  of  the  testator.  It  was  there 
held  that  the  decree  settled  two  things,  viz. 
that  the  paper  probated  was  the  last  will  of 
the  testator,  and  that  it  was  executed  in  ac- 
cordance with  the  law.  Other  questions  re- 
lating to  Its  constructicMi  and  legal  effect  were 
left  to  be  settled  when  they  should  arise. 
It  is  well  settled  that  in  disposing  of  ques- 
tions like  that  raised  in  this  case,  the  or- 
phans' court  exercises  an  equitable  jurisdic- 
tion. It  adopts  the  equity  forms,  and  ap- 
plies the  rules  and  principles  of  equity.   The 


rule  in  equity  requires  an  parties  in  interest 
to  be  made  parties  to  the  proceeding  In 
which  their  interests  may  be  affected,  and,  11 
not  brought  in,  a  chancellor  should  dismiss 
the  bill  for  "want  of'  proper  parties.  Glo- 
ninger  V.  Hazard,  42  Fa.  St  3S9;  Lebi{^ 
Coal  &.  Nay.  Co.'s  Appeal,  88  Pa.  St  499; 
Lance's  Appeal,  112  Pa.  St. 456,  4  Atl.  375; 
Philadelphia  t.  Blvor  Front  B.  Co.,  133  ^a. 
St  134,  19  AtL  356;  Gas  Go.  v.  Douglas,  130 
Fa.  St  283,  18  Atl.  630.  We  conclude,  there- 
fore, that  the  decree  of  dismissal  in  the  pro- 
ceeding l>egun  by  H.  J.  MiUw  was  right,  but 
that  it  should/ have  been  made  for  want  at 
proper  parties,  and  for  no  other  reason.  It 
does  not  therefore  stand  in  the  way  of  the 
appellant  in  this  case,  or  any  other  heir  at 
law  of  the  testator.  It  was  not  an  adjudica- 
tion upon  the  merits,  for  the  court  did  not 
have  the  parties  in  interest  before  it,  axu! 
was  in  no  poaitlon  to  make  a  final  decree. 

The  remaining  question  is  over  the  effect  of 
the  receipt  by  the  appellant  of  some  small 
sums  of  money  paid  to  him  by  the  executors 
in  compliance  with  the  directions  of  the  will. 
Is  he  estopped  by  the  receipt  of  this  money? 
The  general  rule  is  that  one  who  accepts  a 
benefit  under  a  will  cannot  deny  the  validity 
of  tiiat  Instrument  He  cannot  affirm  thA 
will  so  far  as  it  is  beneficial  to  himself,  and 
deny  its  validity  as  to  others  who  are  named 
as  beneflcla!rle8.  Zimmerman  v.  Lebo,  151 
Pa.  St  345,  24  Aa  1082.  But  an  election  In 
pals  to  take  under  a  will  should  be  intelli- 
gently made,  and  should  be  unambiguous  and 
positive  in  its  character,  to  amount  to  an  es- 
toppel. Dickinson  v.  Dickinson,  61  Pa.  St 
401.  Whether  the  receipt  of  money  by  e 
legatee  claiming  to  be  entitled  to  receive  it, 
and  much  more,  as  an  heir  at  law,  can  be 
treated  as  an  election  to  affirm  the  will,  is, 
to  say  the  least,  very  doubtful;  but  if,  for 
the  piu*po8es  of  this  case,  we  leave  the  con- 
clusion reached  by  the  court  l>eIow  on  this 
question  undisturbed,  we  do  not  think  that 
the  conduct  of  the  appellant  Is  of  such  a 
character  as  to  amount  to  an  Irrevocable  elec- 
tion to  take  imd^  the  will.  The  rule  seems 
to  be  that  a  legatee  who  has  received  his 
legacy,  and  afterwards  concludes  to  contest 
the  vrill,  may  return  the  legacy  to  the  ex- 
ecutors, and  80  relieve  himself  from  the  op- 
eration of  the  general  rule  that  forbids  him 
to  take  under  the  will  that  which  testator 
gave  him,  and  at  the  same  time  deny  its 
validity  as  to  others.  The  earliest  case  upon 
the  subject  appears  to  be  Bell  v.  Armstrong, 
1  Addams,  Ecc.  365.  In  that  case  the  next 
of  kin  had  acquiesced  in  the  probate  of  a 
will,  and  received  a  legacy  under  it  It  was 
held  that  he  was  not  estopped  from  contest- 
ing the  will  by  the  mere  acceptance  of  the 
legacy,  but  that  he  might  bring  into  court 
the  money  he  had  received,  and  proceed  with 
the  contest  This  case  was  followed,  by 
Braham  v.  Burchell,  3  Addams,  Ecc.  243,  in 
which  the  contesting  legatee  was  required  to 
bring  the  legacy   into   court  to  abide  the 
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event  of  his  contest  Hamblett  ▼.  HamUett, 
6  N.  H.  333,  was  an  appeal  tiom  a  decree  of 
probate  by  a  legatee  who  had  accepted  the 
legacy.  The  proponent  did  not  deny  his 
right  to  appeal,  bnt  applied  to  the  court  for  a 
rule  on  him  to  bring  in  the  legacy  before 
proceeding  farther  to  contest  the  will.  The 
rule  was  granted,  and,  after  hearing,  made 
absolute.  The  precise  point  does  not  seem 
to  hare  arisen  in  this  stata  Cox  v.  Roga«, 
77  Pa.  St.  160,  was  a  case  in  which  the  lega- 
tee had  received  the  benefit  provided  for  her 
by  the  will,  and  had  died  withoot  any  efFort 
to  contest  its  validity.  Mer  heirs  at  law 
sought  to  contest  it  It  was  held  that  her  ac- 
ceptance and  retention  of  the  legacy  estop- 
ped her,  and  those  claiming  under  her,  from 
denying  the  validly  of  the  wllL  Wise  v. 
Rhodes,  84  Pa.  St  402,  involved  substantial- 
ly the  same  question.  A  married  woman  de- 
vised certain  real  estate  to  her  sister  on  con- 
dition that  she  would  take  care  of  the  hus- 
band of  the  testatrix,  then  an  old  and  feeble 
man,  and  provide  for  him  a  comfortable 
maintenance,  during  his  natural  life.  After 
the  death  of  testatrix,  the  devisee,  at  the  re- 
guest  of  the  husband,  took  possession  of  the 
real  estate,  and  assumed  th^  care  and  main- 
tenance of  the  husband  of  her  decealaed  sister. 
Several  months  later  he  changed  his  mind, 
and  desired  to  take  against  the  will  of  his 
wife.  He  was  held  to  be  estopped,  under 
the  cbrcumstances  of  the  case,  by  his  election 
and  his  enjoyment  of  the  care  and  mainte- 
nance provided  for  him.  In  both  cases  the 
role  laid  down  In  Dickinson  v.  Dickinson, 
siqtra,  was  followed,  and  in  Cox  v.  Rogers 
It  was  restated  thus:  "Such  election,  to  be 
binding,  must  be  evidenced  by  unequivocal 
acts,  clearly  proved,  and  must  be  made  with 
a  fall  knowledge  of  the  facts;  and  the  bur- 
den of  showing  this  is  upon  him  who  al- 
leges that  an  election  has  been  made."  It 
would  seem  to  be  a  fair  deduction  firom  our 
cases  that  where  the  acts  set  up  are  equivo- 
cal, or  were  done  in  Ignorance  of  the  rights 
of  the  door,  or  where  they  consist  merely  of 
the  receipt  of  a  pecuniary  legacy,  and  the 
money  is  retum'ed  bef  we  the  appelant  pro- 
ceeds beyond  the  entry  of  his  appeal,  they 
will  not  amount  to  an  estoppeL  The  de<!ree 
of  the  court  below  is  reversed,  and  the  rec- 
ord is  remitted,  with  directions  to  the  or- 
phans' court  to  proceed  in  accordance  with 
this  opinion. 

(»  Fa.  St.  Rt) 

In  re  MILLBB'S  BSTATB. 

(Snitreme  Court  of  Pennsylranla.     Feb.  12, 
18M.) 

Afpku.  fbom  Obpbans'  Coitkt— Tiiia  of  Taking. 

The  three  years  allowed  for  taking  an 
appeal  from  a  decree  of  the  orphans'  court  are 
to  oe  computed  from  the  date  ol  the  decree,  and 
not  from  a  refusal  by  the  court  to  open  it. 

Appeal    from    (sphans'    courts    Allegheny 
county;  Over,  Judg& 


Petiti<n  by  H.  J.  Miller  for  leave  to  appeal 
from  the  decision  of  the  register  admitting 
to  probate  the  will  of  A.  H.  Miller,  deceased. 
The  petition  was  dismissed,  and  he  filed  a  pe- 
tition for  rehearing,  which  was  also  dismiss- 
ed, and  he  appeals.     Reversed. 

Charles  B.  Hogg,  W.  H.  Tomlinson,  S.  M. 
Raymond,  and  Edward  Campbell,  for  appel- 
lant Knox  &  Reed  and  Bdwin  W.  Smith, 
for  appellee. 

WILLIAMS,  J.  There  are  three  years  air 
lowed  within  which  an  appeal  may  be  taken 
from  the  decree  of  the  orphans'  court  The 
computation  should  be  made  from  the  date 
of  the  decree,  and  not  from  a  refusal  by  the 
court  to  open  it  This  appeal  was  taken 
within  the  time  allowed,  and  the  motion  to 
quash  must  for  that  reason  be  dismissed. 
The  other  questions  raised  have  been  neces- 
sarily considered  in  Be  Miller's  Estate,  28 
Atl.  441,  in  whldi  an  opinion  is  filed  here- 
with. It  is  unnecessary  to  do  more  than  re- 
fer to  that  case  for  the  conclusions  that  ccm- 
trol  this.  The  court  below  did  right  in  dis- 
missing the  petition  in  this  case,  but  the 
true  reason  on  which  such  decree  should 
have  rested  was  the  want  of  proper  parties. 
The  court  was  in  no  condition  to  pass  upon 
the  merits  when  but  two  of  the  six  children 
of  the  testatOT  were  before  it  In  order  that 
there  may  be  no  chance  for  misapprehension 
as  to  the  effect  of  the  dismissal  of  the  appd- 
lant's  petition,  the  decree  is  amended  so  as  to 
read:  "The  petition  of  H.  J.  Miller  for  leave 
to  appeal  from  the  decree  of  probate,  made 
by  the  register,  of  a  paper  writing  alleged 
to  be  the  last  will  and  testament  of  Alexan- 
der H.  Miller,  deceased,  is  dismissed  for  want 
of  proper  parties,  without  prejudice."  The 
decree  thus  amended  is  now  affirmed.  As 
the  decree  dismissing  the  appeal  of  A.  H. 
Miller  is  reversed,  there  remains  in  the  court 
bdow  one  apptsal  only.  If  not  already 
brought  in,  all  the  parties  in  interest,  wheth- 
er as  heirs  at  law  or  legatees,  should  be 
served  with  a  citation,  so  that  they  may  be- 
come, or  decline  to  become,  parties  to  the 
pending  appeal. 

(lao  Pa.  8t  S) 
AXFORD  T.  THOMAS  et  aL 
(Supreme  Court  of  Pennsylvania.     Feb.  12, 

1894.) 
Vbndos  and  Vbndbb— Contbact^— Timb  or  Es- 

SBNCB — FORFEITDKB. 

1.  A  contract  for  the  sale  of  land  for  quar- 
ry purposes  provided  that  the  vendee  should  pay 
monthly  installments  on  the  price;  that  his  neg- 
lect or  refusal  to  pay  installments  for  three 
months  should  nullify  the  contract,  and  forfeit 
all  installments  paid;  and  that  the  vendee 
should  have  the  right  to  quarry  stone  on  the 
land  while  tiie  contract  remained  in  force.  Bdd, 
that  time  was  of  the  essence  of  the  contract 
and  that  the  vendee's  failure  to  pay  install- 
ments for  three  months  forfeited  all  his  rights 
under  the  contract 

2.  The  forfeiture  in  such  case  was  not  in- 
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equitable  for  loss  of  raltiable  improvemedts, 
since  the  Tendee  was  in  posMMion.  not  to  make 
improTements,  but  to  diminish  the  value  of  the 
property  by  removing  stone  therefrom. 

Appeal  from  conrt  of  common  pleas,  Mont- 
gomery county;   Aaron  S.  Swartz,  Judge. 

Asaumpsit  by  George  Axford  against  Bd- 
ward  Thomas,  William  B.  Tbomas,  and 
Gi«orge  O.  Morgan.  From  a  judgment  for 
defendants,  and  an  order  denying  a  new 
trial,  plalntift  appeals.     AfOrmed. 

The  following  Is  the  opinion  of  the  trial 
court  on  plaintiff's  motion  for  a  new  trial: 
"Did  the  defendant  bare  the  right,  under 
the  contract,  to  enforce  the  forfeiture?  The 
agreement  proTldes:  'In  case  the  party  of 
the  second  part,  by  neglect  or  refusal  to 
pay  the  aforesaid  monthly  Installments,  be- 
comes more  than  three  months  in  arrears, 
then  the  agreement  to  become  null  and  void, 
and  the  party  of  the  second  part  to  forfeit 
to  the  party  of  the  first  part  all  the  amounts 
paid  by  them,  and  relinquish  all  claims 
against  the  party  of  the  first  part;  the  par- 
ty of  the  second  part  to  have  the  privilege 
ot  quarrying  stone  on  the  land  as  long  as 
this  agreement  remains  in  force.'  The  con- 
tract, in  plain  words,  provides  for  a  for- 
feiture of  the  money  paid  as  well  as  a  for- 
feiture of  all  rights  under  the  agreement 
It  is  true,  forfeitures  are  odious  in  law 
when  they  are  unconscionable,  or  work  in- 
justice; but  where  time  is  of  the  essence  of 
the  contract,  equity  will  follow  the  law, 
and  will  enforce  a  covenant  of  forfeiture 
as  essential  to  do  Justice.  Brown  v.  Yande- 
grift,  80  Pa.  St  142.  Parties  may  make 
time  of  the  essence  of  the  contract  by  an 
express  agreement  If  they  do,  the  law  will 
not  make  a  new  contract  for  them.  Becker 
T.  Smith,  59  Pa.  St  472;  D'Arras  v.  Key- 
aec,  26  Pa.  St  254;  Danchy  v.  Pond,  9  Watts, 
48.  If  a  covenant  of  forfeiture  can  be  sus- 
tained between  a  landlord  and  tenant, 
(Brown  ▼.  Vandegrlft,  supra,)  how  much 
m<»e  essential  Is  such  convenant  to  the  con- 
tract now  before  us.  The  plaintiff  was  op- 
erating the  quarry;  the  profits  went  into 
his  pocket;  the  defendant  had  no  share  in 
these  profits.  Unless  the  defendflLnt  bos 
some  speedy  remedy  to  protect  himself,  he 
may,  without  any  compensation,  lose  his 
entire  pr4H>erty.  The  installments  may  re- 
main unpaid,  and  all  of  value  in  the  prop- 
erty may  be  carted  away.  According  to  the 
evidence,  the  plaintiff  was  paying  for  the 
land  with  the  stone  he  waa  taking  oat  of 
it  The  plaintiff  had  the  advantage  ot  se- 
curing a  property  without  any  ready  money. 
The  defendant  stepped  In,  advanced  the 
means  to  buy,  and  no  doubt  the  covenant 
of  fcxrfeiture  was  introduced  as  a  correspond- 
ing advantage  to  the  defendant  The  plaio- 
tjfl  bad  all  to  gain  and  nothing  to  lose.  If 
the  quarry  proved  valueless,  he  could  aban- 


don the  property,  and  leave- It  on  the  hands 
of  the  defendant.  If  It  proved  profitable^ 
he  could  pay  for  the  properly  with  the  Iw- 
come  from  the  quarry.  Time  is  material, 
and  of  the  essence  of  the  contract,  where 
the  remedies  are  not  mutual.  Weatemlan 
V.  Means,  12  Pa.  St  97.  The  plaJntlfl  had 
the  possession,  and  without  the  remedy  by 
forfeiture  the  defendant  was  helpless.  He 
might  bring  suit  for  the  monthly  install- 
ments; but  before  a  final  recovery  of  the 
money,  even  if  such  recovery  were  possible, 
the  proiperty  may  be  rained  or  valueless. 
The  defendant  received  seven  of  the  month- 
ly Installments  under  the  contract  If  the 
quarry  was  as  profitable  as  indicated  by  the 
plaintiff's  evldmce,  then  the  forfeiture  did 
not  work  any  serious  hardship.  The  defend- 
ant is  an  old  man  of  ^ghty  years,  and.  If 
the  plaintiff  lost  the  benefits  of  a  good  bar- 
gain by  neglecting  and  Ignoring  the  rights 
of  the  defendant,  he  has  no  one  to  blame 
but  himself.  The  Jury  found  that  the  de- 
fendant did  not  waive  the  forfeiture,  and 
the  plaintiff  cannot  truthfully  say  that  he 
was  injured  by  any  act  of  the  defendant. 
It  is  sold  the  plaintiff  was  a  vendee  in  pos- 
session, but  he  was  In  possession,  not  to 
make  improvements,  but  to  diminish  the 
value  of  the  property.  He  does  not  faH 
within  the  class  of  cases  where  forfeitures  are 
inequitable  because  of  the  loss  of  valuable 
improvements.  In  Bodlne  T.  QIading,  21 
Fa.  St  60,  the  vendor  was  not  required  t» 
convey  after  the  expiration  of  the  fifteen 
days  fixed  for  the  payment  of  the  purchase 
money.  The  court  said:  'Commercial  trans- 
actions would  be  greatly  embarrassed,  and 
the  grossest  injustice  would  be  done,  if  the 
people  are  prohibited  firom  making  tbdr 
own  contracts.'" 

A  E.  liongakre  and  Henry  Freedley,  (or 
appellant  J.  P.  Hale  Jenkins,  for  appel- 
lees. 

PBR  CURIAM.  The  learped  court  below 
left  it  to  the  jury  to  say  whether  there  had 
been  any  waiver  of  the  forfeiture  contained 
in  the  agreement  and  the  jury  found  by 
their  vo-dlct  that  there  was  not  The  clause 
of  forfeiture  was  writtai  In  the  plainest 
words.  A  failure  to  pay  the  Installmmts 
toe  a  definite  time  of  three  months  av<rfded 
the  agreement  by  its  express  terms.  It  was 
the  contract  and  therefore  the  law,  of  the 
parties.  Time  was  made  of  the  essence  of 
the  contract  and  we  cannot  disregard  -  that 
provision  without  making  a  new  contract  for 
the  parties.  The  reasons  given  by  the  court 
t>elow  in  the  opinion  on  the  motion  for  » 
new  trial  are  sufilcient  to  sustain  the  ac- 
tion of  the  court  Substantially  for  those 
reasons  we  think  the  Judgment  should  be 
affirmed.    Judgment  affirmed. 
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BITTERUNO  et  al.  r.  DBSHLBB. 

(Supreme  Court  of  Penngjlrania.     Feb.  12, 

1884.) 

PLBADIKO— AsliSDMKXT  TO  CEANGB  FoBK  OV  AO 
TIOS. 

A  motion  to  amend  hr  dtanglng  the 
form  of  the  action  was  too  late  where  it  wa« 
made  nearly  six  months  after  «  judgment  of 
nonsuit  was  entered,  and  after  the  statute  of 
limitations  had  barred  the  action. 

Appeal  from  court  of  common  pleas,  Le- 
high county;    Edwin  Albright,  Judge. 

Assumpsit  by  Cellnda  Bltterllng,  Gather- 
Ine  E.  Keck,  Annie  E.  Seip,  Clara  M.  Desh- 
ler,  and  Ellen  J.  Keiper,  as  surriTlng  execu- 
trices  of  Sarah  Keiper,  deceased,  againet 
William  H.  Deshler.  From  a  judgment  of 
nonsuit,  and  an  order  denying  a  motion  to 
amend  the  form  of  action,  plaintiffs  appeal. 
Affirmed. 

Isaac  ChiBm,  for  appellants.  Edward  Har- 
vey and  John  Rnpp,  for  appellee. 

PER  CURIAM.  An  examination  of  the 
testimony  in  this  case  convinces  us  that 
there  Is  no  merit  in  the  claim  of  the  plalar 
tiffs,  and  that  they  were  not  entitled  to  re- 
corer  anything  in  any  form  of  action.  The 
propofied  amendment,  therefore,  even  if  ap- 
plied tot  in  time,— which  it  was  not,— woidd 
be  of  no  service  to  the  plaintiffs,  as  it  would 
glre  them  no  cause  of  action  for  which  a 
recovery  could  be  bad.  The  motion  to  amend 
by  changing  the  fwm  of  action  was  not 
made  until  nearly  six  months  after  the  Judg- 
ment ot  nonsuit  was  entered,  and  after  the 
Btatnte  of  limitations  had  become  a  bar  to 
the  action.  Of  coarse  it  was  too  late,  and 
was  rightly  refused.    Judgment  affirmed. 


(US  7s.  St.  6») 

SILK  T.  ITUTTJALr  RESBRVH  FUND  LIFE 

ASSTN. 

(Supreme  Court  of  PennsjiTaala.     Feb.  12, 

1894.) 

IHSORAMCE — RBLSaSS— APn-ICikTION- WaBRAJTTT. 

1.  A  benefldarr's  release  of  liability  on  a 
Ufe  vdicy  may  be.  impeached  by  proof  that  the 
company  s  agent,  who  had  also  been  insured's 
man  of  business,  read  the  beneficiary  a  ficti- 
tJoua  doctor's  letter,  falsely  stating  the  cause 
of  death,  told  her  that  insured  had  made  false 
statements  in  her  application,  and  that  she 
could  not  recover,  and  that  the  beneficiary  sign- 
ed the  release  relying  on  said  letter  and  repre- 
sentations. 

2.  Two  months  after  her  polioy  had  been 
issned,  insured  wrote  the  company  that  in  look- 
ing over  their  application  blank  she  had  noticed 
qnestions  wliicb  the  doctor  had  not  asked  her, 
and  answered  tiiem  to  the  effect  that  she  hod 
consulted  a  doctor  for  heart  failure.  The  com- 
pany's examiner  had  certified  her  heart,  sound. 
BHa,  that  the  company's  acceptance  of 'an  as- 
sessment 20  days  after  receipt  of  tlie  letter  was 
evidence  that-  it  had  waived  objection  to  the 
application  on  that  account. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 
Assumpsit  by  Mary  A.  Silk  against  the 


Mutual  Reserve  Fund  Life  Association  on  a 
policy  on  the  life  of  Georgiana  B.  Gleason, 
plaintitTs  sister,  deceased.  Verdict  and  judg- 
mebt  for  plaintiff  Defendant  appeals.  Af- 
firmed. 

The  defense  was  (1)  a  release  from  plain- 
tiff, (2)  breach  of  warranty  by  insured  in  cer- 
tain statements  denying  that  she  bad  ever 
had  any  disease  of  the  heart,  or  had  i-un- 
snlted  a  physician  regarding  ber  health  with- 
in the  past  five  years.  Mrs.  Gleason  herself 
wrote  a  letter  to  the  association,  dated  Jan- 
uary 22,  1891,  two  months  after  the  policy 
was  issued,  which  was  received  at  their 
office  in  New  York,  January  25th,  in  which  she 
says:  "In  looUng  over  one  of  your  blank 
applications  reoently,  I  notice  a  few  questions 
that  the  doctor  had  not  put  to  me  that  I  re- 
member of.  They  are  as  follows,  and  I  Ttll] 
give  the  ocMTect  answers:  'Have  you  at  any 
time  consulted  a  physician?  Answer.  Yes. 
Where?  Worcester,  Mssaachusetts.  When? 
Iisst  May,  1889.  His  name  I  don't  rememb^. 
For  what  ailment?  Heart  failure.'  I  was 
directed  by  one  of  the  employes  to  make  this 
out  and  send  it  in,  and  that  it  would  be  ap- 
pended to  my  application.  I  entered  for  two 
thousand  the  early  part  of  November,  1880. 
Number  of  policy  I  don't  know.  Please  at- 
tend to  this."  February  12,  1891.  Birs.  Glea- 
son was  foimd  In  bed  in  her  room  in  the 
Clarendon  Hotel,  unconscious.  Dr.  Rae^  who 
was  called  In,  and  endeavored  for  three  hours 
to  restore  her  to  consciousness,  flndtag  that 
she  did  not  respond  to  any,  treatment,  had 
her  removed  to  the  Brooldyn  Hospital,  where 
she  died  two  houra  later.  Her  case  was 
diagnosed  at  the  hospital  by  Dr.  ELlmball, 
who  treated  her  for  heart  and  kidney  disease 
and  for  general  collapse.  In  his  opinion, 
asthoda  was  the  Immediate  cause  of  her 
death.  A  post  mortem  examination  was 
made  by  Dr.  Belcher  at  the  hospitaL  He 
testified  ttiat  the  cause  of  death  was  chronic 
disease  of  the  kidneys,  associated  with  the 
heart,'-a  lesion.  In  the  afternoon  of  the  day 
of  Mrs.  Gleason's  death,  Mary  Silk,  the  bene- 
ficiary, called'  at  the  office  of  Mr.  Wray,  the 
agent-of  the  association,  in  Phlladelplila,  who 
had  also  been  Mrs.  Gleason's  man  of  business 
and  advise*,  and  paid  him  $4.40  as  an  assess- 
ment on  this  policy,  neither  she  nor  he  being 
at  that  time  aware  of  the  death  of  the  in- 
sured. Soon  atta,  Mr.  Wray,  having  been 
lnf(»:med  HuA  questions  in  the  application  for 
Insurance  had  beoi  untruly  answered,  cuin- 
mmdcated  that  fact  to  Mary  Silk,  and  pro- 
ceeded to  enter  into  negotiations  with  her  to 
get  the  policy  back.  March  23,  1891,  she 
surrendered  the  policy,  signing  a  receipt  on 
the  back  of  it  for  one  dollar  in  fnll  of  all 
claims  tbereimder,  and  stating  that  she  there- 
by canceled  and  returned  the  policy;  and  on 
the  same  day  she  executed  and  acknowledged 
a  formal  release  of  all  her  claims  imdcr  the 
policy.  The  rdease  recites  the  falsity  of  tlH> 
answers  In  the  appUcatimi.  Mr.  Wray  testi- 
fied that  he  paid  her  that  dollar,  which  Mary 
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SUk  denied,  though  she  bad  twice  receipted 
for  It;  and,  in  addition  to  this,  both  Wray 
and  his  clerk,  Fernandez,  testified  to  the  re- 
payment to  her  of  the  ^.40  which  she  had 
paid  on  February  I2th,  and  which  was  for- 
feited to  the  association  by  the  conditions  of 
the  policy.  Mary  Silk  denied  the  receipt  of 
this  money  in  cash,  bat  testified  that  Wray 
then  entered  a  credit  of  it  to  tier  against 
certain  larger  indebtedness  of  hers  to  him, 
and  afterwards,  upon  a  full  settlement  be- 
tween them,  made  that  an  item  In  footing  up 
the  account 

The  court  charged  as  follows:  "Gentlemen 
of  the  Jury:  The  first  thing  hi  this  case 
which  presents  itself  prominently  is  the  fact 
of  this  release.  There  is  no  doubt  that  It 
the  lady  execnted  this  release,  without  any 
fraud  or  misrepresentation.  It  is  the  end  of 
the  case.  This  paper  which  she  signed  ap- 
pears to  have  been  prepared  with  great  care, 
and  you  have  heard  the  learned  counsel  ex- 
plain about  the  binding  character  and  nature 
of  it.  That  is  the  highest  and  most  solemn 
Instrument  known  to  the  law.  That,  while 
a  receipt  can  be  explained,  and  a  contract 
without  consideration  can  be  avoided,  yet  the 
signing  of  such  a  paper  as  this  imports  con- 
sideration, and  therefore  the  usual  defense 
to  matters  of  that  sort  cannot  be  taken. 
There  is  no  evidence  whatever  that  the  pe- 
culiar nature  of  this  paper  was  described  to 
this  lady  when  she  signed  it  There  Is  no 
pretense  that  she  was  told  that  it  was  a  pa- 
per incapable  of  subsequent  explanation,  or 
that  It  was  so  serious  a  paper  as  the  learned 
counsel  now  represent  it  to  be.  In  regard 
to  the  question  of  fraud  on  this  occasion,  the 
testimony  of  this  lady,  as  taken  down  by 
the  stenographer,  is  that  she  went  to  Mr. 
Wtay's  office,  and  Mr.  Wray  said  very  sud- 
denly, 'Miss  Silk,  they  won't  pay  the  policy.' 
I  said,  'Why  not?'  'Because,'  he  said,  'your 
sister  died  of  heart  disease.'  I  said,  The 
doctor  did  not  tell  me  so.'  'Well,'  he  says, 
'here  Is  the  doctor's  letter,  in  which  he  states 
that  previous  to  her  being  insured  she  had 
been  treated  for  heart  disease.'  Taking  up 
the  doctor's  letter  and  reading  it  to  me,  at 
the  conclusion  he  said,  "There,  yon  see,  the 
doctor's  testimony  Is  that  your  sister  died 
of  heart  disease.'  'Now,'  he  said,  "under 
those  two  papers  you  have  no  possible  claim 
to  this  money.'  Now,  if  there  was  any  such 
letter  as  that  In  existence,  and  it  was  read 
to  this  lady  as  if  it  were  in  existence,  it  is 
difficult  to  see  what  can  be  a  more  palpable 
fraud  than  that  On  the  faith  of  those  two 
letters  she  alleges  that  she  signed  this  re- 
lease. It  is  true  that  Mr.  Wray  denied  that 
this  took  place.  Of  course,  if  yon  believe 
him,  and  discredit  her,  what  I  have  said 
would  have  no  application;  bat  tf  you  be- 
lieve her,  and  do  not  believe  him,  that  the 
ftandnlent  letter  was  read  to  this  lady,  and 
which  has  not  been  produced,  and  as  to 
which  there  Is  no  evidence  of  its  existence, 
by  which  she  was  Induced  to  sign  this  iKtper, 


It  is  a  fraud  pure  and  simple,  and  It  avoids, 
in  my  (pinion,  that  release.  If  you  should 
find  that  this  release  was  a  valid  release, 
obtained  in  proper  manner,  of  course,  as  I 
have  said,  that  is  the  end  of  the  case;  you 
need  go  no  further.  If,  however,  you  believe 
that  this  release  was  improperly  obtained, 
and  disregard  it  altogether,  then  yon  woold 
have  to  consider  the  case  on  the  grounds  on 
which  it  has  been  presented  to  yon.  Tha« 
Is  no  denial  that  the  policy  was  given,  and 
as  to  the  regularity  of  that  there  is  no  ques- 
tion. The  defense  is  that  at  the  time  she 
was  asked  certain  questions  she  made  an- 
swers that  were  not  true,  and  ttiat  these 
w»e  warranted  by  her  signing  this  paper  to 
be  true;  and  if  they  were  false  she  has  no 
right  to  recover.  The  certificate  of  the  phy- 
sician of  the  company  at  the  time  gives  ha 
a  dean  bill  of  health.  He  examined  her, 
and  he  testified  to  nothing  which  would  have 
any  tendency  to  invalidate  that;  and  I  be- 
lieve the  doctor's  certlflcate  at  the  time  of 
death  seems  to  attribute  it  more  to  kidney 
disease  and  other  matters  than  to  a  disease 
of  the  heart;  but  the  question  would  be,  not 
what  she  died  of,  but  the  truth  of  the  asser- 
tion that  she  made  at  the  time  she  was  in- 
sured. Now,  a  letter  has  been  prodnced 
from  this  lady  hersetf,  and  it  appear  tliat 
after  she  was  insured,  on  reading  over  these 
numerous  provisions  of  the  policy,  she  came 
to  the  conclusion,  and  so  writes,  that  'some 
of  the  questions  were  not  put  to  me,  that  1 
remember  of,'  at  the  time  of  making  the 
answers  which  she  signed.  She  then  says 
that  at  a  certain  time,  a  year  and  a  half  ago, 
she  had  been  treated  for  heart  trouble  by 
some  physician.  Now,  the  assessment  had 
been  made  on  the  2d  of  February,  and  they 
received  this  letter  on  the  23d  of  January 
from  this  lady,  giving  them  that  information, 
and  on  the  12th  of  February  she  paid  this 
assessment  So  that  the  company,  being  aware 
of  this  fact  on  the  23d  of  January,  sent  oat 
their  assessment  on  the  2d  of  February,  and 
received  the  assessment  from  this  lady  on 
the  12th  of  February.  One  would  natural- 
ly Infer  from  that  they  waived  the  question 
which  she  had  raised.  This  was  a  year  and 
a  half  before,  and  these  questions  have  been 
so  numerous,  and  cover  so  much  ground,  that 
they  may  have  chosen  to  consider  that  that 
was  nervousness  on  the  part  of  this  woman, 
and  not  worthy  of  consideration;  and  it  Is 
therefore  urged  by  the  plaintiff  In  this  case 
that,  when  they  were  informed  c^  it;  It  was 
their  duty  at  once  to  tell  this  woman  that 
that  was  the  end  of  this  policy.  They  had 
no  business  to  keep  it  for  all  that  length  of 
time,  and  subsequently,  when  this  woman, 
died,  to  bring  this  fact  up  against  the  person 
for  whose  benefit  the  policy  was  taken  out 
Now,  the  learned  counsel,  in  commenting  up- 
on that  say:  'Why,  it  was  necessary  to  in- 
vestigate this  subject;  that  was  a  short  time 
to  investigate  it,  and  they  were  bound  to  In- 
vestigate It'     Well,  but  what  investigation 
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Is  neceeaary  wben  tbe  .person  himself  tells 
yoQ  of  the  fact?  Of  course,  if  somebody  else 
had  sent  word  to  the  company  that  this  wo- 
man had  been  treated  for  heart  disease  two 
or  three  years  ago,  or  a  year  and  a  half  ago, 
then  you  would  naturally  say:  'Well,  that 
was  no  evidence '  on  which  this  company 
could  act.  That  was  a  mere  statement,  and 
they  would  have  to  examine  into  tibat,  and 
haye  to  give  the  woman  a  chance  to  be 
heard,  and  therefore  that  would  naturally 
account  for  their  badiwardness  In  informing 
her  of  the  fact'  But  where  they  put  it  on 
the  ground  that  the  woman  herself  wrote 
this  letter,  telling  them  that,  what,  was  there 
for  them  to  Investigate?  She  was  tbe  per- 
son affected  by  it  It  was  against  her  inter- 
ests, and  she  herself  writes  this  letter  them. 
Therefore,  what  reason  for  hesitation  could 
they  possibly  have  had  for  not  Informing 
this  woman  Instantly  that  that  was  the  end 
of  her  policy,— 'We  have  received  your  let- 
ter, and  that  is  the  end  of  your  poUcy.'  But 
they  did  not  do  so,  but  continued  it,  and  al- 
lowed her  to  die  in  the  belief  that  this  pcdlcy 
was  valid.  Therefore  the  plaintiff  contends 
that,  even  If  they  did  not,  that,  having  sub- 
sequently made  the  assessment  and  recelvea 
tbe  money  from  her,  that  was  tbe  end  of  it, 
and  they  have  no  right  to  set  it  up  now  In 
this  defense.  At  the  time  of  the  release  it 
was  alleged  that  they  had  paid  this  mcHiey 
back.  They  probably  saw  the  force  of  this, 
and  at  the  time  of  the  release  it  is  alleged 
they  paid  her  this  money  back.  That,  how- 
ever, she  positively  denies,  and  says  they  did 
not  pay  it  to  her  at  all;  neither  did  they  pay 
her  the  one  dollar  consid^ation  of  this  re- 
lease. Therefore,  gentlemen,  I  leave  it  to 
yon  to  say  whether  'this  release  was  fUbrly 
and  honestly  obtained;  and,  second,  whether 
this  letter  informing  them  of  this  fact  was 
not  waived  by  them  by  their  subseauent  ac- 
tion. I  decline  the  pc^ts  presented  by  the 
defendants  in  this  case.  The  jmlnts  are  as 
foUows:  (1)  Tbe  falsity  of  Mrs.  Gleason's  an- 
swers in  her  application  is  a  sufficient  legal 
cause  for  tbe  defendant  to  enter  Into  nego- 
tiations with  a  view  to  get  the  policy  bock; 
and,  OS  there  appears  no  evidence  of  fraud 
used  on  tbe  part  of  the  defendant  in  procur- 
ing tbe  release,  tbe  verdict  should  be  for  the 
defendant  (2)  The  evidence  is  uncontra- 
dicted that  tbe  14.40  repaid  by  the  defendant 
to  tbe  plaintiff  was  not  paid  or  tendered  to 
the  defendant  before  suit  was  brought  and 
hence  your  verdict  shotild  be  for  the  defend- 
ant ($  In  the  light  of  all  the  evidence  in 
this  case  tbe  verdict  should  be  for  tbe  de- 
fendant" 

W.  S.  Price,  tar  appellant  Wendell  P. 
Bowman,  for  appellee. 

PBR  CURIAM.  There  was  no  error  In  re- 
fusing to  afOrm  either  of  defendant's  three 
points  recited  in  the  spedSeatlons  respective- 
ly.   In  effect  the  affirmance  of  either  would 


have  been  a  withdrawal  of  tbe  case  trom  the 
Jury,  with  binding  instructions  to  render  a 
verdict  for  the  defendant  That  would  have 
been  dear  error.-  The  evidence  was  quite 
sufficient  to  require  submission  of  the  case 
to  the  Jury,  and  that  was  done  in  a  clear, 
concise,  and  adequate  charge.  In  which  their 
attention  was  fairly  and  impartially  called 
to  the  questions  of  fact  presented  by  the  tes- 
timony. The  verdict"  In  favor  of  plaintiff 
was  warranted  by  the  evidence,  and  we  find 
no  OTor  in  the  record,  of  which  the  defend- 
ant company  bos  any  just  reason  to  com- 
plain.   Judgment  afOrmed. 


aeo  Pa.  St.  n) 
ARMSTRONG  v.  MICHBNER. 
(Supreme  Coort  of  Pennsylvania.     Feb.  12, 

1894.) 
Wirjis— Construction— Naturb  or  Estatb. 
A  devise  to  testator's  son  for  life,  and 
"at  hia  death  the  use  and  occupancy  to  be  c<hi- 
tinued  to  his  Issae."  and,  If  none,  then  to  the 
next  of  kin,  and  ao  on  as  long  as  the  law  will 
permit  vests  the  fee  in  the  son. 

Appeal  from  court  of  common  pleas, 
Montgomery  county. 

Assumpsit  by  WlUtam  O.  ArmKtr<mg 
against  E.  Maybew  Mlcboier  for  refusal  to 
take  title  to  land  sold  to  him.  From  a  Judg- 
ment for  plaintiff,  dpfendant  appeals.  Af- 
firmed.   . 

'  The  following  Is  the  opinion  rendered  In 
the  court  of  common  pleas  by  8WARTZ,  P. 
J.:  'TDoes  the  devise  to  William  G.  Arm- 
strong, the  plaintiff,  give  him  a  fee  in  the 
Montgomery  Square  farm?  The  will  of  the 
f&tber  provides  as  follows:  1  direct  that  my 
son  William  Owdon  Armstrong  sfaall  have 
for  his  own  use  and  occupancy  during  the 
period  of  his  life  my  home  farm,  in  which  I 
now  reside,  situate  on  the  Sprlnghouse  and 
HlUtown  turnpike,  near  Montgomery  square, 
together  with  all  the  stock  and  appurtenan- 
ces, the  farm  to  be  maintained  in  Its  present 
state  of  fertility  and  repair  by  my  said  son 
William  O.  Armstrong,  and  at  his  death  the 
use  and  occupancy  to  be  continued  to  his  is- 
sue, if  he  shall  so  have,  and,  if  none,  then  to 
the  next  of  kin,  and  so  («  as  long  as  the  l^ws 
of  this  commmiwealtb  will  pa-mit'  It  Is  evi- 
dent that  the  testator  did  not  wish  to  violate 
tbe  rules  against  perpetuities.  So  far  as  tbe 
language  of  the  will  is  transgresstve,  it  Is  the 
wish  of  tbe  testator  that  it  shall  be  disre- 
garded. It  f(^ow8  that  we  may  read  the 
will  to  my  son  William  for  life,  and  at  bis 
death  to  his  issue,  and,  If  none,  then  to  the 
next  of  kin.'  If  the  unbwn  Issue  of  William 
Is  to  take  but  a  life  estate,  the  limitation 
over  is  void,  becaiise  the  event  upon  which  it 
was  limited  might  by  possibility  not  occur 
within  the  prescribed  period.  Donohue  v. 
McNIcbid,  61  Fa.  St  73.  To  read  the  wUl, 
'to  tbe  son  William  a  life  estate,  with  the  re- 
mainder to  tbe  issue.  If  any,'  harmonizes  the 
devise  with  that  made  to  tb«  other  aon,  John. 
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And  there  te  nothing  In  the  will  that  indi- 
cates an  intention  to  give  the  son  WiUJam 
and  his  issue  a  less  estate  than  was  giren  to 
the  son  Jolin  and  his  Issue.  Again,  the 
words  "use  and  occupation,'  where  there  is 
no  devise  of  the  remainder,  may  glre  a  fee. 
3  Jarm.  Wills,  p.  34.  The  testator  means  to 
give  the  use  and  occupation  forever,  and  this 
is  equivalent  to  a  devise  In  fee.  Baxton  v. 
MltcheU,  78  Pa.  St.  47ff.  The  'use  of  certain 
lands'  carries  a  fee.  Hance  ▼.  West,  32  N.  J. 
Law,  233.  Any  other  construction  gives  us 
an  intestacy  as  to  part  of  the  testator's  es* 
tate.  If  we  are  correct  in  the  foregoing  in- 
terpretation, then  the  solution  of  the  quesion 
Is  simple.  We  have  a  life  estate  in  the  son 
William,  and  after  his  death  a  devise  to  the 
issue  of  William,  and,  in  default  of  such  is- 
sue, to  the  next  of  ](in.  The  word  'issue'  in 
such  connection,  is  a  w<Hrd  of  limitation,  and 
not  a  word  of  purchase,  and  gives  to  Wil- 
liam an  estate  tail,'  which,  by  force  of  the 
act  of  27tb  AprU,  1853,  (P.  L.  86S,)  becomes 
an  estate  in  fee  simple.  The  words  'and  If 
none'  mean  an  indefinite  failure  of  issue. 
Kay  V.  Scates,  37  Pa.  St  31;  Kleppner  v. 
Laverty,  70  Pa.  St.  70;  Haldeman  v.  Halde- 
man,  40  Pa.  St  29;  Lawrence  v.  Lawrence, 
105  Pa.  Si.  339.  It  is  usdess  to  multiply  au- 
thorities upon  this  point;  the  rule  of  law  Is 
too  well  settled.  And  now,  January  2,  1893, 
Judgment  is  entered  in  fiivor  of  the  plaintiff 
and  against  defendant  for  the  sum-  of  (100 
on  the  case  stated,  with  costs  of  suit" 

J.  P.  Hale  Jenkins,  for  appellant,  Isaac 
Cbism,  for  appellee. 

PER  CT3BIAM.  The  Judgment  in  this  case 
is  affirmed  on  the  opinion  of  the  learned 
court  below,  to  which  may  be  added  the  fol- 
lowing references:  Pazson  v.  Lefferts,  S 
Bawle,  69;  Kancd  v.  Creswell,  80  Pa.  St 
158;  Potts'  Appeal,  Id.  168; '  Ogden's  Appeal, 
70  Pa.  St  601.   Judgment  affirmed. 


(Ut  Pa.  St  646) 
ARMSTRONG  et  ox.  v.  UNITED  STATES 

EXP.  CO. 

(Supreme  Court  of  Fennsylvania.     Feb.  12, 

1894.) 

OOMMOH  CaKKIBRS— LiVB-BtOC«  SBII>lfENT»— NiO- 
LIOBKOB  —  LlHITINO    LlABILITT  —  VALIDITT     OW 

Release. 
'  1.  Where  there  was  considerable  testlmonT 
as  to  whether  a  stall  in  an  express  car,  in  which 
^aintlfCs  horse  was  placed  for  shipment  was 
pr^>erly  constructed,  the  express  company's  neg- 
ligence was  a  question  for  the  jury. 

2.  The  release  of  an  express  company  from 
liability  for  negligence  in  the  transportation  of 
property  is  void  as  against  pabiio  policy. 

Appeal  from  court  of  common  pleas,  Mont- 
gomery county. 

Trespass  by  William  O.  Armstrong  and 
Rhoda  Armstrong,  his  vrife,  against  the 
United  States  Express  Company,  for  negli- 
gently causing  the  death  of  a  horse  belong- 
ing to  said  Bhoda  ArmstrcMig.    From  a  Judg^ 


meat  toe  plainttffis,  defendant  appeals.   Af- 
firmed. 

Several  days  before  the  horse  was  sUpped, 
William  6.  Armstrong  agreed  to  release  the 
railroad  company  from  all  loss  or  damage 
which  might  bappoi  to  the  horse  in  carrying 
it  from  North  Wales,  Pa.,  to  New  York  city. 
The  release,  when  offered  in  evidence,  showed 
an  alteration  so  that  it  purported  to  release 
"the  United  States  Express  Oo.  and  all  other 
railroad  and  transportation  companies." 

John  F.  Keator,  J.  S.  Freeman,  and  Wm. 
Rennyson,  for  appellant  Isaac  Chism,  for 
appellees. 

PER  CURLIM.  This  was  an  action  to  re- 
cover damages  for  the  loss  of  a  borse  which 
the  defendant  company  -undertook  to  carry 
from  North  Wales,  In  Pennsylvania,  to  New 
York  city.  The  horse  was  injured,  and  had 
to  be  killed,  in  consequence  of  alleged  negli- 
gence on  the  part  of  the  defendant  in  the  con- 
struction of  the  stalls  In  the  car  upon  wlilCh 
the  horse  was  to  be  carried.  The  learned 
court  below  correctly  and  fairly  instructed 
the  Jury  as  to  the  conditionB  upon  wliich  the 
liability  of  the  defendant  would  depend,  and 
left  to  them  the  question  whether  the  stall 
in  which  the  horse  was  placed  was  negligent- 
ly or  carefully  built  with  reference  to  the 
due  care  of  the  horse.  As  there  was  consid- 
erable testimony  on  this  subject,  it  was  not 
possible  to  take  the  question  of  negligence 
away  from  the  Jury.  They  have  found  by 
their  verdict  that  the  stall  was  negligently 
constructed,  and  that  the  ipjury  happened  ut 
consequence  thoreof,  and  tliat  flnaing  dis- 
poses of  tliat  question.  The  release  waa 
properly  excluded.  The  erasures  were  not 
made  when  the  plaintiff  signed  it  They 
were  made  afterwards  by  the  defendant's 
agent,  and  there  is  no  evidence  that  the  pa- 
per was  shown  or  read  to  the  plaintiff  afto: 
the  erasures  were  made.  But,  even  if  the 
release  was  free  from  objectlcm  in  this  re- 
spect, it  could  not  accomplish  the  purpose  for 
which  it  was  offered.  It  conid  not  release 
the  defendant  Itom  liability  for  negligence, 
as  we  have  frequently  decided.  For  any  oth- 
er pnrpoeeit  was  immaterial.  W)s  think  the 
case  was  properly  tried.    Judgment  affirmed. 


(US  Pa.  St  SIO) 

Appeal  of  JOHNSON  et  al. 
(Supreme  Court  of  Pennsylvania.     Feb.  12, 
1894.) 
WiLi.— Uhdob  InrLCBSoH— Question   fob  Jubt 
In  a  will  contest,  the  fact  of  illicit  rela- 
tions between  the  testator  and  the  devisee  is  not 
sufficient  alone,  to  raise  a  question  of  undue  in- 
fluence, and  carry  the  question  to  the  jury. 

Appeal  from  orphans'  court  Montgomery 
county;    Aaron  S.  Swartz,  Judge. 

Petition  by  Mary  Johnson  and  Florence  E. 
Haley  for  an  issue  after  appeal  by  them  from 
a  decree  of  the  register  of  wills  admitting  to 
probate  the  alleged  will  of  Jesse  K.  Jolinson, 
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deeeased.    Tnm  an  order  and  decsree  reftu- 
tut  such  luae,  petlttonen  appeoL    Afflrmed. 

N.  H.  Larzelere  and  M.  M.  Gibson,  for  ap- 
pellanta.  James  B.  Holland  and  John  M. 
Dettra,  for  appellee. 

PER  CURIAM.  We  think  the  learned 
court  below  was  dearly  right  In  refusing  the 
issue  asked  for  In  this  case.  The  application 
was  tot  an  issue  upon  the  question  of  undue 
Influence  exercised  by  Anna  M.  Russell  upon 
the  testator  in  procuring  the  legacy  in  her 
tavor.  In  point  of  fact  the  case  is  absolutely 
destitute  of  proof  of  a  single  act  of  Influence, 
undue  or  otherwise,  on  the  part  of  Mrs.  Rus- 
■dl.  There  Is  no  testimony  to  show  that  she 
errer,  at  any  time,  or  in  any  drcumstances, 
even  so  much  as  asked  him  to  make  a  pro- 
Tlslon  in  her  favor.  The  wlU  was  written 
toy  the  testator  himself  four  years  hefore  bis 
death,  without  the  slightest  proof  that  Mrs. 
Russell  was  present  or  had  anything  to  do 
with  it,  or  that  she  knew  anything  about  It 
The  contention  of  the  appellants  necessarily 
rests  upon  the  proposition  that  the  existence 
of  an  unlawful  relation  between  the  testator 
•nt*  Mrs.  Russell  is  sufficient  alone  to  raise 
a  question  of  midne  influence,  and  to  carry 
the  question  to  a  Jury.  That  such  is  not 
the  law  was  expressly  decided  by  this  court 
in  Rudy  ▼.  Ulrich,  60  Pa.  St  177;  Main  v. 
Ryder,  84  Pa.  St  217;  and  Wainwright's  Ap- 
peal, 89  Pa.  St  220.  In  tlie  former  of  those 
cases,  Dean  v.  Negley,  41  Pa.  St  312,  was 
dlstlngalshed  as  resting  upon  the  peculiarity 
of  its  own  facts.  Those  facts  did  not  exist 
In  Rudy  T.  mrlch,  as  they  do  not  in  this 
case,  and  therefore  the  ruling  in  Dean  t.  Neg- 
ley  is  not  applicable  here.  The  same  is  true 
in  Relchenbach  v.  Ruddach,  127  Pa.  St  693. 
18  Att  432.  Oiher  authorities  in  other  states 
are  to  the  same  effect  as  our  own  decisions. 
Decree  afflrmed,  and  appeal  dismissed,  at  the 
eoBt  of  the  appeDants. 


PATNB  ▼.  PATNB. 

(Court  of  Chancery  of  New  Jersey.     Feb.  12, 

1894.) 

DlTOROS— Dkssrtiok. 

Lin  an  action  by  a  bnsband  for  dWorce 

on  the  gronnd  of  desertion,  the  burden  Is  on 

him  to  show  that  the  wife's  separation  was  both 

willfnl  and  obstinate. 

-  2.  A  husband,  wlio  does  not  expostulate 
with  bis  wife  when  she  Informs  him  of  her  in- 
tention to  separate  from  him,  who  remores  a 
portion  «f  the  household  furniture  to  quarters 
which  lie  baa  rented,  leaviiig  with  her  another 
PMHon,  to  be  taken  by  her  where  she  sees  fit 
and  who  only  once  asks  her  to  return,  and  never 
lemonstratea  with  her  for  her  absence,  mnst 
fee  held  to  have  acquiesced  in  the  separation, 
•nd  is  not  entitled  to  a  divorce  on  the  ground 
«t  obstinate  desertion. 

PetittoD  by  Bills  J.  Payne  against  Barbara 
9.  Payne  for  divorce  on  the  gronnd  of  de- 
MTtlon.    Petition  dismissed. 
T.28A.no.&— 29 


€taarge  BlUer  and  J.  Frank  Fort,  for  peti- 
tioner.  Leonard  Kallsch,  for  defendant 

QRBBN,  v.  O.  The  petitioner  allies  that 
the  defendant  deserted  him  on  the  4th  of 
April,  1891,  and  that  her  desertion  has  con- 
tinued from  that  time  on,  and  that  the  ^id 
desertion  has  also  been  willful  and  obstinate. 
The  burden  of  proof  is  on  the  petitioner. 
The  parties  have  lived  separate  and  apart 
since  April  4,  1891,  and  it  is  incumbent  on 
the  petitioner  to  prove  that  this  separation 
was  a  willful  desertion  on  the  part  of  his 
wife,  and,  next  that  it  has  been  obstinate. 
The  porties  were  living  in  rooms  in  the  city 
of  Newark,  and  had  received  notice,  some 
time  in  the  winter  of  1890-91,  that  the  land- 
lord would  require  the  use  of  those  rooms, 
and  tliat  they  must  make  other  arrange- 
ments. Payne  says  he  told  bis  wife  to  secure 
other  quarters,  and  that  she  neglected  to  do 
aa  She  says  that  she  found  suitable  lod- 
gings, but  that  he  objected  to  take  them  on 
account  of  the  rent  It  became  at  last  nec- 
essary for  them  to  move,  and  the  undisputed 
facts  are  that  Payne  hired  a  carman  who. 
under  his  directions,  moved  a  portion  of  the 
furniture  to  rooms  In  the  same  street  and  on 
the  same  day  the  wife  engaged  the  same 
carman  to  move  the  remaining  houseiiold 
furniture  and  goods  to  rooms  where  h«r  ' 
brother  and  sister-in-law  wore  living.  Payne 
says  bis  wife  had  told  him  that  she  would 
not  live  with  him  any  longer,  as  she  was 
tired  of  married  life,  and  that  she  divided  the 
goods  before  thoy  were  moved,  and  that  he 
told  her  wlwre  he  had  engaged  quarters,  and 
that  she  refused  to  go  with  him.  She,  on 
the  other  hand,  says  that  he  did  not  tell  her 
where  he  was  going  to  move  to,  and  that  she 
only  knew  farom  watching  where  the  carman  - 
took  the  things.  She  says  that  her  husband 
took  such  of  the  household  goods  as  he  wish- 
ed, and  that' she  took  what  he  had  left;  that 
not  knowing  where  to  go,  and  it  I>eing  nec- 
essary for  her  to  leave  those  quarters,  she 
took  up  her  abode  with  her  own  relatives. 
The  only  corroborative  evidence  of  the  story 
of  either  one  of  these  parties  is  the  testimony 
of  the  daughter  of  the  petitioner,  who  says  / 
that  on  some  one  occasion,  if  not  more,  Mra 
Payne  said  to  her  that  she  was  tired  of  mar- 
ried life. 

I  think  the  petitioner  has  failed  to  estab- 
lish that  the  separation  of  himself  and  wife, 
on  the  4th  of  April,  waa  a  willful  desertion 
on  her  part  If  her  st<H7  is  true,  she  cer- 
tainly did  not  desert  him,  and  notlUng  ap- 
peared on  the  trial  to  indicate  that  she  was 
not  as  much  entitled  to  belief  as  her  hu8< 
band.  But  if  desertion,  was  it  obstinate) 
There  is  no  pretense  on  his  port  that  he  ex< 
postulated  with  his  wife  when  she,  as  ha 
says,  told  him  that  she  would  not  go  with 
him.  He  seems  to  have  made  no  effort  what- 
ever to  change  her  mind  from  such  determi- 
nation, if  she  had  formed  it  and  the  undeni< 
able  fact  is  that  he  engaged  a  man  to  mov^ 
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a  portion  of  the  fnmlturtt  to  <iaarten  which 
he  had  rented,  and  left  with  her  another  por- 
tion, to  be  taken  by  her  where  she  saw  fit, 
when  be  should  be  gone.  It  would  be  Im- 
possible to  conceive  of  a  more  clearly-proved 
case  of  acquiescence  than  this.  He  says 
that,  on  the  night  of  the  separation,— but 
there  is  some  little  confusion  as  to  whether 
it  was  that  night  or  two  days  after,— he  went 
to  the  house  where  she  was  living  and  asked 
ho:  to  return,  and  that  she  refused.  She  de- 
nies such  request,  and  says  that  he  came  aft- 
er some  clothes.  He  does  not  pretend  to 
have  ever  asked  her  to  return  to  him,  ex- 
cept on  this  one  occasion,  or  to  have  ever 
remonstrated  with  her  for  bee  continued 
absence.  He  knew  where  she  was,  and  often 
met  her  on  the  street,  and  passed  by  the 
place  where  she  lived,  yet  he  never  spoke  to 
or  noticed  her.  It  has  been  repeatedly  held 
Is  this  court  that,  if  a  party  acquiesces  in  the 
absence  of  the  other,  and  remains  content 
that  the  separation  shall  continue,  be  cannot 
successfully  ask  the  decree  of  this  court  for 
an  obstinate  desertion.  Herold  v.  Herold,  47 
N.  J.  Bq.  210,  20  AtL  376;  Broom  v.  Broom, 
47  N.  J.  Bq.  215,  20  Atl.  377,  affirmed  in  49 
N.  J.  Bq.  347,  25  AtL  963;  Chlpchase  v.  Chip- 
chase,  48  N.  J.  Bq.  649,  22  AU.  588,  affirmed 
In  49  N.  X  Bq.  694,  26  AU.  468;  Olcott  v.  OI- 
cott,  (N.  J.  Ch.)  26  AU.  469. 

The  petitioner  seeks  to  excuse  his  Inaction 
and  indifference  by  casting  an  imputation 
upon  his  wife's  conduct  in  living  in  the  same 
house  with  a  man  named  Thompson,  and  to 
sustain  him  in  this  position  he  relies  upon 
the  testimony  of  his  daughter.  The  testimony 
of  the  daught^,  however,  fails  to  show  any 
occasion  when  the  conduct  of  Mrs.  Payne,  in 
her  relations  with  Thompson,  can  be  said  to 
have  been  improp^,  or  even  indiscreet,  except 
once,  and  that  cannot  be  said  to  justify  more 
than  a  suspicion.  This  evidence  was  only  ad- 
missible, under  the  pleadings,  tor  the  pur- 
pose of  explaining  or  excusing  Payne's  ac- 
quiescence in  his  wife's  separation,  on  the 
theory  that  he  should  be  excused  If  be  really 
believed  his  wife's  relations  with  Thompson 
were  not  what  they  should  be.  The  fact  that 
he  allowed  his  young,  unmarried  daughter  to 
also  become  an  Inmate  of  the  Thompson 
house,  and  to  be  there  under  the  charge  and 
keeping  of  his  wife,  goes  far  to  disprove  any 
such  belief  on  bis  part  Mrs.  Payne  explains 
hex  going  to  the  Thompson  house  by  saying 
that  she  moved  to  it  at  the  same  time  her 
brother  and  sister-in-law  took  up  thdr  resi- 
dence there,  and  that  she  hired  a  room  in  the 
house,  for  which  she  paid  the  rent  She  has 
been  forced,  ever  since  her  separation,  to  sup- 
port herself.  While  the  propriety  of  her  liv- 
ing in  this  house,  and  doing  the  work  she 
appears  to  have  done  in  the  way  of  house- 
keeping, might  be  questionable  in  some  per- 
sons, according  to  the  way  In  which  they 
have  been  brought  up  and  lived,  it  might  not 
be  so  in  others.  I  think  the  evidence  fails  to 
show  that  Payne  had  any  just  grounds  for 


believing  his  wife  -nnftdthfnl,  and  I  do  not 
think  that,  under  the  circumstances,  he  is  to 
be  excused  for  his  neglect  to  use  proper  ef- 
forts to  bring  the  separation  to  an  end  by  a 
rec(xiciIiatlon.  The  petition  should  be  dis- 
missed with  costs.    . 


SOUTHEE  V.  PBARSON  «t  sL 

(Court  of  Chancery  of  New  Jersey.     Feb.  12; 

1894.) 

MORTOAOBS — HSRGER— PAKTIAI.  RSLBASB. 

1.  Where  a  mortgagor  of  land  conveys  a 
portion  of  it,  a  conveyance  of  such  portion  by 
the  grantee  to  the  mortgagee  does  not  merge 
the  mortgage  in  the  fee  as  to  the  portion  atul 
remaining  in  the  mortgagor's  hands,  thoagh  the 
mortgagor's  grantee  assumes  payment  of  the 
mortgage,  and  though  his  deed  to  the  mortgagee 

Purports  to  convey  the  entire  mortgaged  prem- 
ies. 

2.  A  release  of  a  mortgage,  as  to  a  portion 
of  the  mortgaged  premises  sold  by  the  mortga- 
gor, operates  as  an  extinguishment  of  the  mort- 
gage to  that  extent,  and  on  foreclosure  against 
the  portion  of  the  land  still  remaining  in  the 
mortgdgor'g  hands  he  is  entiUed  to  be  credited 
with  the  valae  of  the  tract  so  released. 

Bill  by  Charles  B.  Souther  against  Bdward 
A  Pearson  and  others  for  the  foreclosure  of 
a  mortgage.    Decree  for  complainant 

B.  M.  Colle,  for  complainant  0.  B.  Har- 
vey, for  defendants. 

GRBEN,  V.  C.  This  is  a  bill  to  foreclose 
a  purchase-money  mortg^age  given  by  Bd- 
ward A,  Pearson  And  wife  to  Erastus  E. 
Marcy  upon  certain  premises  on  Orange 
mountain,  lying  west  of  and  abutting  on 
Prospect  avenue,  containing  17.328  acres,  to 
secure  the  payment  of  (2,500  in  five  years, 
with  interest  at  6  per  cent,  the  property 
having  been  conveyed  by  Dr.  Marcy  to  Pear- 
son by  deed  of  the  same  date.  The  Interest 
was  paid  in  full  to  March  10,  1889,  and  is 
Indorsed  ap(m  the  bond,  as  well  as  a  credit 
of  $2,500  on  acco-jnt  of  the  principal.  Ed- 
ward A.  Pearson  and  wife,  by  deed  dated 
December  1,  1888,  conveyed  to  the  Orange 
Mountain  Land  Company  14.788  acres,  with 
a  frontage  of  900  and  odd  feet  on  Prospect 
avenue,  leaving  the  titie  to  the  balance  of 
2.540  acres  of  said  tract  in  Pearson.  Subse- 
quenUy  several  judgments  were  obtained 
against  the  Orange  Mountain  Land  Compa- 
ny, and  execution  issued,  by  virtue  of  which 
the  sheriff  of  Essex  county  sold  the  prop- 
erty so  conveyed  to  the  Orange  Mountain 
Land  Company  to  George  Spottlswood,  to 
whom  it  was  conveyed  by  the  sheriff  by  deed 
dated  January  20,  1891.  Subseqnentiy  Mrs. 
Pearson,  by  deed,  released  her  dower  in  the 
same  premises  to  the  grantee.  August  6, 
1891,  George .  SpotUswood  and  wife  executed 
and  delivered  to  Erastus  B.  Marcy  a  deed 
which  pturports  to  convey  the  whole  17.828 
acres,  but  it  does  not  appear  that  Spottis- 
wood  had  any  tiUe  other  .than  that  from  the 
sheriff,  which  could  be  for  (mly  14.788.  The 
answering  defendants  charge  that  by  theae 
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conveyantes  the  mortgage  given  by  Pearson 
to  Marcy  merged  as  to  the  whole  of  the 
premises  conveyed  by  and  described  In  the 
complainant's  mortgage.  The  complainant 
contends  that  th«re  was  no  merger,  but  that 
It  was  the  intention  of  Marcy  that  the  mort- 
gage should  remain  an  existing  lien  upon 
the  whole  of  the  premises,  and  that  It  still 
remains  and  la  a  valid  lien  thereon.  July  11, 
1889,  Isaac  W.  Maclay  and  William  E.  Da- 
vis recovered  judgment  in  the  supreme  court 
against  Edward  A.  Pearson,  and  a  number 
of  other  Judgmaits  were  obtained  against 
said  Pearson  in  the  supreme  and  Essex 
oonnty  circuit  courts,  on  some  of  which  Judg- 
ments executions  were  issued,  by  virtue  of 
which  the  sheriff  of  Essex  county  sold  the 
premises  described  in  the  mortgage,  except- 
ing thereout  the  premises  described  in  the 
deed  of  Pearson  to  the  Orange  Mountain 
Land  Company  to  the  said  Isaac  W.  Maclay 
and  William  E.  Davis,  and  conveyed  the 
same  to  them  by  deed  dated  August  25,  1891. 
This  deed  conveyed  the  2.540  acre  tract.  De- 
cember 22,  1891,  Erastus  B.  Marcy  assigned 
the  mortgage  from  Pearson  to  himself  to  the 
complainant  It  Is  admitted  that  this  assign- 
ment to  complainant  was  for  the  conveni- 
ence of  bringing  tills  suit,  as  the  latter  lives 
In  New  Jersey,  and  Dr.  Marcy  only  had  a 
summer  residence  here.  January  14,  1892, 
Erastus  E.  Marcy  and  wife,  by  deed  dated 
on  that  day,  conveyed  to  John  Crosby  Brown 
the  premises  described  In  the  deed  from 
Pearson  to  the  Orange  Mountain  land  Com- 
pany, being  the  14.788  acres,  and  on  January 
16, 1892,  the  complainant,  Charles  E.  Souther, 
released  the  14.788  acres  from  the  lien  of  the 
mortgage.  It  appeared  In  evidence  that  the 
consideration  paid  by  John  Crosby  Brown 
tor  the  property  was  $2,500,  and  that  the 
same  payment  was  the  consideration  for  this 
release.  All  the  deeds  and  mortgages  mention- 
ed were  recorded  on  or  about  the  day  of  their 
respective  dates  in  the  Essex  county  register's 
office.  The  object  of  the  bill  Is  to  fweclose 
this  mortgage  as  a  subsisting  lien  upon  the 
2.540  acres  tor  the  balance  due  on  the  bond. 
The  14.788  acres,  having  been  r^eased  by 
Hie  complainant,  are  not  Included  in  this 
salt  These  having  been  sold  by  Dr.  Marcy 
to  Mr.  Brown  for  $2,500,  the  only  questions 
Which  the  defendants  can  raise  are:  First, 
whether  there  was  such  a  merger  as  to  an- 
nul the  mwtgage;  and  the  next,  what  equi- 
ties arise  In  favor  of  the  defendants  by  vir- 
tue of  the  release  of  the  14.788  acres  from 
the  mortgage? 

It  is  claimed.  In  the  first  place,  that  the 
deed  from  Spottlswood  to  Marcy  operated  to 
merge  the  mortgage  In  the  ownership.  The 
property  described  in  this  deed.  It  is  true, 
embraces  the  whole  tract,  but  Spottlswood's 
title  did  not  cover  the  2.54D  acres.  All  that 
be  could  iposBlbly  obtain  by  virtue  of  a  sher- 
iff's sale  under  a  judgment  against  the  Or- 
ange Moimtaln  Land  Company  was  so  much 
of  the  tract  as  had  been  conveyed  to  the 


company  by  Pearson,  namely,  14.788  acres. 
The  modem  doctrine  with  reference  to  mer- 
ger is  that  the  question  Is  to  be  decided  not 
al<me  from  the  fact  of  the  mortgagee  taking 
a  conveyance  of  the  mortgaged  premises, 
but  Is  to  be  ascertained  from  the  intention  of 
the  parties  to  the  transfer.  And  while  it 
might  be  assumed,  if  unexplained,  that  a 
party  who  toolc  a  conveyance  of  premises, 
on  which  he  at  the  time  held  a  mortgage. 
Intended  by  accepting  such  conveyance  to 
no  l<Miger  regard  his  mortgage  as  an  Incum- 
brance tliereon,  such  presumption  I  do  not 
think  is  to  be  Indulged  in  when  the  property 
conveyed  to  the  mortgagee  is  not  coextensive 
with  that  covered  by  his  mortgage;  for  the 
presumption  referred  to,  which  operates  as 
an  extinguishment  of  the  security,  is  based 
on  the  fact  that  the  pledgee  has  become  the 
owner  of  the  pledge,  with  the  consequent  In- 
consistency of  holding  that  In  pledge  of 
which  one  is  the  absolute  owner,— a  condi- 
tion which  does  not  follow  from  the  fact 
that  the  mortgagee  obtains  title  to  only  a 
part  of  that  which  formed  his  security.  Nor 
Is  merger  to  be  predicated  on  the  fact  that 
the  Orange  Mountain  Land  Company,  In 
their  deed  from  Pearson  for  14.788  acres,  as- 
sumed the  payment  of  this  mortgage.  No 
agreement  which  Pearson  and  his  grantee 
could  make  could  possibly  affect  the  security 
held  by  Dr.  Marcy,  nor  does  he  become  a 
party  to  that  agreement  by  becoming  a 
grantee  of  the  purchaser  at  a  sheriff's  sale 
under  a  Judgment  against  the  land  company. 
Next,  how  are  the  rights  of  the  defendants, 
as  the  owners  of  2.540  acres,  affected  by  the 
release  of  the  14.788  acres  in  the  mortgage? 
This  release  was  given  by  the  present  com- 
plainant to  John  Crosby  Brown,  a  purchaser 
from  Dr.  Marcy.  Hill  v.  Howell,  36  N.  J.  Eq.  25, 
was  a  suit  brought  for  the  foreclosure  and  sale 
of  mortgaged  premises.  The  mortgage  was 
given  by  one  'Howell,  who  subsequently  sold 
to  one  Smith.  He  conveyed  six  portions  of 
the  land  to  different  parties,  and  afterwards 
the  mortgagee  released  the  tract  sold  fourth- 
ly In  order  of  time.  The  chancellor  held 
that,  as  the  mortgagee  had  actual  notice  and 
knowledge  of  the  first,  second,  and  third  con- 
veyances at  the  time  she  released  the  fourth 
from  the  incumbrance  of  her  mortgage,  she 
must,  before  resorting  to  the  first,  second, 
and  third  tracts  on  foreclosure,  credit  those 
tracts  with  the  value  of  the  tract  released; 
and  that  value  must  be  estimated  as  of  the 
time  when  the  release  is  given,  although  the 
tract  released  was  then  worth  less  than  It 
was  when  the  deed  for  It  was  given.  Ap- 
plying the  principle  of  this  case  to  the  one 
In  hand,  it  is  incumbent  upon  the  complain- 
ant to  credit  the  remaining  tract  with  the 
value  of  the  14.788  acres  at  the  time  the  re- 
lease was  given,  which  was  January  16, 
1892.  I  think  the  value  of  |200  per  acre 
must  be  accepted  from  the  evidence  as  the 
value  at  the  time  of  the  release,  although  the 
witnesses  intimate  that  that  Is  a  high  iH:lce. 
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I  win  adviae  a  decree  for  the  complainant 
on  the  Unas  saggested,  and  will  pass  npon 
the  question  as  to  the  apportionment  of  the 
costs  on  settlement  of  the  decree.  A  copy 
of  the  proposed  decree,  and  notice  of  mo- 
tion to  settle  the  same,  should  be  served  on 
the  defendants'  sollcltw. 


(61  N.  J.  B.  06) 

HARE  T.  HBADLBT. 
(Ooort  of  Chancery  of  New  Jersey.     Feb.  6, 
1894.) 
BuBBooATioN— Parties. 
After  a  decree  of  foreclosure  and  sale,  a 
fire  occurred  In  the  mortgaged  premisea     The 
complainant  mortgagee  haTing  received  a  cer- 
tain amount  from  Are  insurance  effected  by  the 
mortgagor,  the  second   mortgagee  obtained   an 
order  uoat  said  amount  should  be  credited  on 
complainant's  decree,  and  the  surplus,  after  pay- 
ing the  amount  thus  due  complainant  and  the 
Costa,  be  paid  Into  court.     The  decree  provided 
that  the  proceeds  of  sale  should  t>e  appropriated 
to  the  second,  after  the  payment  of  the  first, 
mortgage.     On  a  bill  filed  by  the  assignee  of  the 
fire  insurance  companies  against  the  second  mort- 

Sagee,  claiming,  nnder  an  agreement  with  the 
rst  mortgagee  for  subrogation,  to  be  entitled  to 
the  fnnd  in  conrt,  AeM,  on  demurrer  for  want 
of  parties,  that  all  parties  to  the  original  suit 
who  had  an  interest,  not  only  in  the  money, 
bnt  in  the  manner  of  its  dist>osition,  should  be 
made  i>arties  to  the  suit. 
(Syllabus  by  the  C!ourt) 

Bin  by  3.  Montgomery  Hare  against  Al- 
bert O.  Headley.  Heard  on  demurrer  to  bill 
for  want  of  parties.    Demurrer  sustained. 

B.  A.  Day,  for  complainant  J.  Frank 
Fort  and  B.  Q.  Keasbey,  for  respondent 

GRBBN,  v.  O.  This  bill,  styled  an  "orig- 
inal bill  in  the  nature  of  a  supplemental 
bill,"  is  the  outcome  of  the  proceedings  in  the 
case  of  Insurance  Co.  ▼.  Schwab,  (N.  I.  Ch.) 
26  Atl.  633.  It  was  decided,  on  the  applica- 
tion imder  consideration  In  that  proceeding, 
that  the  present  complainant  could  not  he 
made  a  party  to  the  original  suit  and  obtain 
relief  by  petition,  and  leave  was  granted,  un- 
der his  prayer  for  other  relief,  to  file  an  orig- 
inal bill,  or  an  original  bill,  in  the  nature  of  a 
sapplemental  bUl.  The  facts  set  out  in  this 
bill  are  substantially  those  alleged  in  the 
petition  referred  to,  and  will  be  found  stated 
In  the  report  of  that  cose.  This  bill  is  filed 
against  Albert  O.  Headley  alone,  praying 
that  the  complainant  may  be  decreed  to  be 
entitled  to  be  subrogated  to  all  the  rights  of 
the  Mutual  Life  Insurance  Company  In  and 
to  the  decree  and  execution  In  the  suit  of 
foreclosure,  and  to  the  remainder  of  the  mon- 
eys realized  upon  the  said  sale,  ova:  and 
above  the  amount  paid  to  the  said  company, 
and  to  the  fund  in  tills  court,  and  that  the 
clerk  of  this  court  may  be  required  to  pay 
over  the  said  fund  to  the  complainant,  and 
that  the  complainant  may  have  the  benefit 
of  said  suit  and  the  proceedings  therein,  with 
such  other  and  further  r^ef  as  the  case  may 
require.   The  final  decree  in  the  original  suit 


was  entered  January  27,  1802,  adJndgljBg, 
anwng  other  things,  that  there  was  due  to 
the  complainant  therein,  the  Mutual  Life  In- 
surance Company,  the  sum  of  $44,672.74  of 
principal  and  Interest  on  Its  mortgage,  and 
taxes  paid  by  it,  with  Interest  from  the  date 
last  aforesaid,  and  that  there  was  due  to 
John  H.  Kase  nnder  the  second  mortgage 
the  sum  of  $8,520,  and  tliat  there  was  due  to 
Albert  O.  Headley  on  his  Judgment  and  me- 
chanic's lien  the  sum  of  $4,199.27,  and  fixed 
the  amoimt  and  order  of  priority  of  sundry 
subsequent  incumbrances  on  the  mortgaged 
premises,  and  directed  that  the  whole  of  tlie 
premises  should  be  sold  to  satisfy  the 
amount  due  the  complainant  and  defendant, 
respectively.  Between  the  mtry  of  the  final 
decree  and  the  sale  under  the  execution,  a 
fire  occurred  In  the  buildings  on  the  mort- 
gaged premises.  Policies  of  Insurance  against 
loss  by  fire  liad  been  issued  to  the  Schwabs, 
the  owners,  wlx>  liad  appointed  the  loss,  if 
any,  to  l>e  paid  to  the  mortgagee,  the  com- 
plainant in  the  original  suit,  and  It  received, 
July  15,  1892,  from  the  fire  Insurance  compa- 
nies, the  adjusted  loss,  amounting  to  $6,114- 
64.  The  sheriff  of  Bssrac  county,  under  the 
fl.  fa.  issued  on  the  decree,  sold  the  mortga- 
ged premises,  August  23, 1S02,  t<«  the  sum  of 
$45,100,  which  sale  was  duly  confirmed  by 
this  court  The  purchaser  afterwards  com- 
pleted his  bid,  and  the  sheriff  delivered  to 
him  a  deed,  receiving  the  amount  of  the  bid, 
with  interest,  amounting  to  $45,257.85.  On 
the  8th  of  September,  1892,  Albert  O.  Head- 
ley,  who  was  one  of  the  defendants  In  the 
original  suit  filed  a  petition  therein,  showing 
that  he  was  the  holder,  by  assignment,  of 
the  E^se  mortgage^  which,  by  the  decree, 
was  payable  next  after  the  complainant's 
mortgage,  and  claiming  that  he  was  entitled 
to  receive  the  amount  realized  on  the  sale 
over  and  above  the  amount  due  the  complain- 
ant after  crediting  the  amoimt  received  from 
the  Insurance.  On  presenting  this  petition, 
an  order  was  made  in  this  court,  directing 
the  sheriff  to  pay  into  court  the  surplus  mon- 
eys over  and  above  the  amount  decreed  to 
be  due  the  complainant,  with  Interest,  costs, 
and  sheriff's  fees,  after  deducting  therefrosi 
the  sum  of  $6,114.64,  received  on  said  Insur- 
ance policies.  In  pursuance  of  this  order 
the  sheriff  paid  the  complainant  the  aipount 
due,  after  crediting  it  with  the  amount  re- 
ceived from  said  fire  insurance,  to  wit,  $41,- 
458.93,  and,  after  retaining  sheriff's  fees,  eta, 
paid  into  court  the  sum  of  $3,484.02.  The 
original  mortgage  In  this  case  was  made 
March  81, 1888,  by  John  M.  Riley  and  Joseph 
K.  Osbotune,  who  were  the  owners  of  the 
mortgaged  premises,  and  who  also  subse- 
quently executed  the  Kase  mortgage.  RUey 
and  Osbourne,  by  their  deed  dated  January 
25,  1890,  sold  the  premises  to  Gabrid 
Schwab,  Natlian  Schwab,  and  Leo  L. 
Schwab,  partners  composing  the  firm  of  G. 
Schwab  &  Bros.,  who,  as  charged  in  the  pres- 
ent bill,  until  the  fwedosiu'e  suit  continued 
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to  be  tbe  owners  of  tecord  of  the  lands  and 
buildings  thereon  erected,  notwhlutandinc 
the  fact,  alM  charged  therein,  that  they,  by 
deed  dated  March  23, 1891,  conv^eyed  all  their 
right,  title,  and  Interest  In  the  mortgaged 
premises  to  B^ederlck  Bntterfleld  &  Co.  It 
Tvas  afisnmed  on  the  argument  that  this  deed 
-was  to  be  treated  as  a  mortgage.  According 
to  this  bill  the  said  fire  insurance  companies 
entered  Into  an  Independent  agreement  with 
the  mor^;agee,  the  life  Insurance  company, 
by  which  the  Interest  of  the  latter  was  abso- 
lutely insured,  notwithstanding  default  or 
forfeiture  on  the  part  of  the  Insured  ovners, 
iirorlded  it  paid  any  premium  not  paid  by 
them;  and  in  such  case,  on  payment  of  any 
loss  by  the  fire  insurance  companies  to  the 
mortgagee  after  any  such  default  of,  or  for- 
feiture by,  the  insured  owna%  they  were  to 
be  subrogated  to  nil  rights  of  the  mortgagee 
under  the  mortgage.  This  agreement  was 
not  referred  to  In,  or  atta(died  to,  any  of  the 
policies,  which  contained  nothing  outside  of 
the  contract  of  Insurance  with  tbe  owners, 
otber  than  the  appointment  of  th^  payment 
to  the  mortgagee;  nor  was  the  fact  that  such 
an  agreement  had  been  made  alleged  or  dis- 
closed In  the  original  bill  filed  by  the  mort- 
gagee, the  Mutual  Life  Insurance  Company. 
The  present  bill  charges  that,  so  far  as  the 
Schwabs  were  concerned,  the  polldes  were 
forfeited  on  several  grounds,— among  otiiers, 
the  nonpayment  by  them  of  the  premiums; 
but  it  appears  by  the  bill  that  the  mortgagee, 
after  execution  Issued,  applied  to  be  allowed 
certain  amounts  paid  for  premiums  for  insur- 
ance, and  an  order  was  made  directing  the 
BholS  to  raise  said  amounts  In  addition  to 
the  amount  named  in  the  decree.  The  fire 
insurance  companies  having  assigned  their 
claims  to  the  complainant,  he  flies  this  bill 
for  the  relief  before  referred  to.  Sevwal 
causes  of  demurrer  were  assigned,  but  It  Is 
unnecessary,  at  this  time,  to  consider  any 
otber  than  those  setting  up  a  want  of  parties. 
This  Is  a  bill  to  obtain  a  sum  of  money  In 
court.  In  pursuance  of  the  decree  and  order  of 
the  court  made  In  a  former  suit.  It  Is  filed, 
not  by  a  party  to  that  suit,  or  an  assignee  of, 
or  dalmant  to,  the  share  of  a  party  entitled 
under  the  deoree  or  order,  but  by  an  entire 
strangor  to  the  fond,  claiming  the  same  by 
right  of  subrogation  to  the  original  security  on 
which  the  former  suit  was  based.  It  is  not 
simply  a  controversy  between  the  parties  to 
the  suit,  with  tbe  usual  assertion,  denial,  and 
contention  of  adverse  rights  and  interests,  but 
a  qontest  over  a  sum  of  money  In  the  posses- 
slou  of  the  court,  of  which  it  Is  tbe  custo- 
dian for  tbe  rightful  owner.  In  the  former 
class  of  cases  the  province  of  the  court  is 
simply  to  adjust  the.  rights  and  equities  <MC 
ttie  parties,  and  its  decree  cannot  affect  the 
rights  of  any  one  not  a  party  to  the  suit,  in 
tbe  subject-matter  of  the  litigation.  In  the 
latter  the  court  bas  a  duty  imposed  on  It  to 
pay  to  no  one  not  entitled  to  the  fund,  and 
it  should,  for  its  own  satlsfactloo,  in  order 


to  rightly  determine  the  ownrtahip,  see  to  It 
that  every  one  who  may  have  an  interest 
therein  Is  properly  bef(»re  the  court,  with 
rlj^t  to  prove  his  rights,  and,  If  not  other- 
wise concluded,  contest  those  of  other  claim- 
ants. Nor  should  the  inquiry  in  'such  cases 
be  limited  to  those  who  have'  a  direct  inter- 
est in  the  money  in  court,  but  should  also  em- 
brace those  whose  rights  thereto  are  contlo- 
gent  This  bill  is  called  an  "original  bill  in 
the  naiure  of  a  supplemental  bill;"  bat  it 
also  partakes  somewhat  of  the  nature  of  a 
bill  of  review,  for  it  seeks  to  give  a  direc- 
tion to  the  surplus  money  different  from  that 
Indicated  In  the  original  decree  and  the  or- 
der made  at  tbe  foot  of  the  decree.  When 
that  is  the  purpose  of  the  suit,  not  only  ev- 
ery one  who  has  an  interest  in  the  fund 
sought,  but  those  who  have  an  Interest  in 
the  effect  of  the  decree,  should  l)e  made  par- 
ties. Elvery  one  who  was  a  party  to  tbe  de- 
cree, and  who  still  may  have  an  Interest 
therdn,  must  be  a  party  to  a  bill  of  review. 
Ludlow  V.  Macartney,  2  Brown,  Pari.  Oas. 
67.  It  is  argued,  oa  the  other  haitd,  that  as 
the  fund  In  this  case  Is  not  large  enough  to 
satisfy  the  second  mortgage  and  Judgment 
controlled  by  Mr.  Headley,  to  whom  the 
whole  fund  will,  by  the  decree  and  order,  go 
if  the  complainant  Is  not  entitled  to  it.  It  la 
necessary  to  make  only  Mr.  Headley  a  party, 
he  being  the  only  one,  other  than  the  com- 
plainant, who  can  have  an  Interest  in  tbe 
fund  in  controversy.  Tliis  is  not,  however, 
the  rule.  Chancellor  Zabriskle,  In  Van  Keu- 
r«i  V.  McLaughlin,  21  N.  J.  Eq.  163,  (which 
case  was  overruled,  but  on  another  point,  in 
Pillsbury  v.  Elngon,  88  N.  J.  Bq.  287,)  says, 
at  page  165:  "The  rule  laid  down  by  Story, 
Bq.  PI.  t  72,  that  it  is  not  all  persons  who 
have  an  Interest  In  the  subject-matter,  but, 
in  general,  those  only  who  have  an  Interest 
in  the  object  of  the  suit,  who  are  ordinarily 
required  to  be  made  parties;  and  by  Cal- 
vert in  his  treatise  on  Parties  to  Suits  in  Eq- 
uity, (page  10,)  The  propriety  of  a  person  be- 
ing made  a  party  depends  upon  his  Interest, 
not  In  the  subject-matter,  but  in  the  object 
of  the  suit,'— has  been  the  rule  adopted  and 
acted  upon  in  this  state."  And  Lord  Lynd- 
hurst  says,  in  his  Judgment  upon  the  case  of 
Small  V.  Attwood,  Younge,  407:  "The  gen- 
eral rule  is  that  all  persons  who  are  Interest- 
ed in  the  question  must  be  parties  to  a  siUt 
instituted  In  a  court  of  equity."  Oalv.  Par- 
ties, p.  9,  and  at  page  10  the  word  "Interest," 
when  used  as  a  criterion  of  the  proper  par- 
ties to  a  suit,  means  Interest  In  its  object, 
and  not  interest  in  Its  subject-matter.  Ap- 
plying that  rule,  it  would  seem  clear  that  not 
only  those  who,  under  the  decree  and  oriee, 
would  i>088lbly  get  some  part  of  the  money, 
are  necessary  parties  to  a  suit  of  this  char- 
acter, but  also  those  whose  interests,  as  es- 
tablished by  the  decree  or  order,  would  be 
affected  by  its  modification.  If  the  Schwabs, 
defendants  in  the  original  suit,  are  liable  on 
the  second  mortgage  or  Judgment  held  by 
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Headley,  (as  they  may  be,  they  haye  an  tin- 
doabted  Interest  in  having  this  money  appro- 
priated to  the  payment  of  those  Incumbran- 
ces. It  is  no  answer  to  say  that  it  does  not 
appear  they  are  liable.  If,  as  before  stated, 
the  court,  for  Its  own  protection,  will  see  to' 
it  that  every  one  whose  interests  may  be  af- 
fected is  brought  in.  It  should  appear  that 
in  no  event  resulting  from  the  suit  con  such 
interest  be  jeopardized.  Besides,  the  right 
of  the  complainant  to  the  relief  sou^t  rests 
on  the  allegation  that  the  policies  of  insur- 
ance were  forfeited  by  the  acts  or  neglect  of 
the  Schwabs.  If  the  policies  were  enforce- 
able by  the  Schwabs,  the  complainant  lias  no 
right  to  the  fund  in  court  No  such  Issues 
Wtte  presented  In  the  foreclosure  suit,  and 
its  decree  does  not  touch  such  questions. 
How  can  those  questions,  with  the  possible 
Interest  of  the  Schwabs  referred  to,  be  liti- 
gated and  determined  unless  they  are  made 
parties,  and  have  an  opportunity  to  be  heard? 
What  has  been  said  as  to  the  Schwabs  as 
owners  of  the  fee  may  also  be  said  as  to  F. 
Butterfleld  &  Go.  Counsel,  on  the  argument, 
treated  thdr  conveyance  as  a  mortgage;  but 
it  is  said  in  the  bill  to  be  an  absolute  deed 
on  Its  face,  and,  if  so,  that  firm  may  be  lia- 
ble on  the  second  mortgage,  and  Interested  in 
having  the  fund  applied  to  its  payment  I 
am  unable  to  find,  and  have  not  been  re- 
ferred to,  any  case  in  point;  but  I  am  of 
(pinion  that  In  cases  of  this  character,  in- 
volving the  payment  by  the  court  of  surplus 
m<»ieyB,  all  parties  to  the  former  suit,  except 
those  who  it  clearly  appears  cannot  be  in- 
terested in  the  disposition  of  the  fund,  should 
be  made  parties  to  the  proceeding.  I  think 
It  appears  that  the  original  complainant  has 
been  paid  In  full,  and  no  disposition  of  the 
fund  in  court  can  possibly  affect  its  interests. 
The  demurrer  Is  sustained  so  far  as  relates 
to  want  of  parties,  with  leave  to  complain- 
ant to  bripg  in  the  parties  indicated. 


(62  N.  J.  B.  440) 

LOEWENTHAL  et  al.  v.  RUBBER  RE- 
CLAIMING CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  6, 
1894.) 

CORPORATIOMS  —  AHBNDIKO    CbBTIFIOATBS  O*  IN- 
OOBFOKATION. 

The  certificate  of  incorporation  of  a  trad- 
ing company  organized  under  the  general  corpo- 
ration act,  together  with  the  by-laws  adopted 
at  the  time,  and  as  a  part  of  its  organization, 
hM,  under  the  circumstances  of  this  case,  to 
constitute  a  contract  between  the  stockholders, 
which  cannot  be  altered  by  legislative  author- 
ity, unless  with  the  consent  of  all  the  stock- 
holders, or  in  the  manner  provided  in  the  cer- 
tificate and  by-laws. 
(Syllabas  by  the  Court) 

Bill  by  Rudolph  A.  Loewenthal  and  C.  Ed- 
ward Murray  against  the  Rubber  Reclaim- 
ing Company,  Dana  Bartholomew,  N,  Chap- 
man Mitchell,  Edward  R.  Solliday,  and 
George    O.    Schn^er    for    an    injunction. 


Heard  on  pleadings  and  proofs  in  open  court 
Decree  for  complainants. 

Charles  Ij.  Owbin,  for  complainants.  Wil- 
liam S.  Gummere,  for  defendants. 

PITNEY,  V.  O.  The  cmnplainants  are 
stockholders  in  the  defendant  company.  The 
individual  defendants  are  oflElcers  and  di- 
rectors of  it.  The  company  was  organized 
under  the  geno^  corporation  act  of  this 
state.  The  object  of  the  bill  Is  to  restrain 
a  change  In  the  certificate  of  its  organiza- 
tion and  in  its  by-laws,  which  the  individual 
defendants  propose  to  make  by  the  vote  of 
a  mere  majority  of  the  stockholders;  under 
the  authority  of  the  sixth  section  of  a  supple- 
ment to  the  corporation  act  approved  March 
21,  1893,  (P.  L.  445,)  which  provides:  "That 
it  shall  be  lawful  for  any  corporation  or- 
ganized or  that  may  be  organized  under 
any  general  law  of  this  state,  with  the  as- 
sent of  a  majority  in  interest  (^  Its  stock- 
holders, at  a  special  meeting  to  be  called 
for  that  purpose,  to  amend  its  original  cer- 
tificate of  incorporation  by  a  certificate 
which  shall  be  duly  signed  by  Its  president 
and  attested  by  its  secretary,  under  Its  cor- 
porate seal,  and  in  all  respects  executed  in 
the  same  manner  as  Its  original  certificate  of 
incorporation,  which  amended  certificate 
shaU  be  recorded  in  the  office  of  the  clerk 
of  the  county  wherein  the  original  certifi- 
cate was  recorded  and  filed  In  the  depart- 
ment of  state;  and  thereupon  such  amended 
certificate  shall  take  the  place  of  the  orig- 
inal certificate  of  Incorporation  and  shall  be 
deemed  to  have  been  recorded  and  filed  on 
the  date  of  the  recording  and  filing  of  the 
Original  certificate."  Complainants  allege 
and  contend  that  the  certificate  of  organiza- 
tion and  the  by-laws  contemporaneously 
adopted  constitute  a  contract  between  the 
stockholders,  and  that  It  Is  not  competent 
for  the  legislature  to  authonze  either  to  be 
changed  without  the  consent  of  all  the  stock- 
holders, exc^t  it  be  done  in  the  mode  pro- 
vided by  the  by-laws  themselves. 

The  law,  as  contended  for  by  complain- 
ants, Is  well  settled.  Mills  v.  Railroad  Co., 
41  N.  T.  Eq.  1,  2  Aa.  463,  and  cases  cited. 
If  the  certificate  of  incorporation  and  the 
by-laws  of  a  corporation  form  a  contract 
between  the  stockholders,  then  the  legisla- 
ture has  no  power  to  authorize  a  mere  ma- 
jority to  altar  It,  except  In  the  manner  pro- 
vided by  the  contract  Itself.  That  the  or- 
dinary certificate  of  organization  does  form 
such  contract  steems  too  plain  for  argument 
It  takes  the  place  of  the  special  charter  un- 
der which  our  cwporatlons  were  usually  or^ 
ganlzed  before  the  constitutional  amend- 
ments of  1875.  Whether  any  particular  by- 
law also  forms  a  part  of  such  contract  de- 
pends upon  the  time  when,  and  circumstan- 
ces under  which,  It  was  adopted.  If  it  was 
adopted  as  a  part  of  the  original  organiza- 
tion of  the  company,  so  that  the  subscnp- 
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Uoaa  of  stock  were  made,  and  money  paid 
thereon,  upon  the  strength  of  It,  then  It  be- 
comes a  part  of  the  fundamental  contract 
between  the  stockholders.  This  position 
was  held  by  the  court  of  appeals  of  New 
Tork,  after  elaborate  argument  and  full  con- 
sideration, in  Kent  v.  Mining  Col,78  N.  Y.  159, 
and  Is  supported  by  vigorous  and  weighty 
reasons,  and  a  careful  consideration  of  the 
adjudged  cases  found  in  the  opinion  of 
Chief  Justice  Folger,  at  pages  179-182.  It 
was  there  held  that  vested  rights  acquired 
under  such  a  by-law  could  not  be  disturbed 
by  a  later  by-law,  although  such  inter  by- 
law was  adopted  in  pursuance  of  a  power 
reserved  In  the  original  by-laws  to  alter  the 
same.  In  the  same  direction  Is  Railroad 
Co.  V.  Belfast,  77  Me.  445,  1  Ati.  362,  and 
Hazeltlne  v.  Railroad  Co.,  79  Me.  411,  10 
AtL  328. 

The  facts  here  are  tliat,  prior  to  the  organ- 
ization of  this  company,  four  distinct  cor- 
porations and  one  m^cantlle  firm,— five  In 
all.— viz.  the  Philadelphia  Rubber  Works,  the 
li.  &  M.  Rubber  Company,  the  New  Jersey 
Rubber  Company,  the  Derby  Rubber  Com- 
pany, and  the  mercantile  firm  of  Mprray, 
Whitehead  &  Murray,  were  each  engaged  in 
the  manufacture  of  reclaimed  rubber;  that 
in  February,  1890,  they  associated  themselves 
together  for  business  purposes  under  a 
written  agreement  ccoitainlng,  among  others, 
this  provision:  "Each  corporation  or  partner- 
ship subscribing  hereto  shall  be  entitled  to 
one  membership,  and  to  one  vote  at  all  meet- 
ings, and  may  be  represented  by  any  person 
selected  by  Itself,  and  this  person  may  ap- 
point. In  writing,  a  proxy  (who  shall  be  a 
member  or  officer  of  the  company  or  part- 
nership) to  represent  his  corporation  or  part- 
nersblp  in  his  absence,  at  any  meeting  of 
this  association."  Subsequently,  on  May  9, 
1891,  a  certificate  of  Incorporation  was  dtily 
executed  by  five  persons,  each  representing 
one  of  the  original  parties  to  the  unincor- 
porated association,  which  certificate  was 
filed  In  the  office  of  the  secretary  of  state  on 
May  12,  1891,  and  thus  the  defendant  cor- 
poration was  created.  The  certificate  pro- 
vided for  a  capital  stock  of  $200,000,  divided 
into  2,000  shares,  of  $100  each,  which  were 
distributed  as  foUows:  To  Mr.  Mitchell,  of 
the  Philadelphia  Rubber  Works,  328  shares; 
to  Mr.  Loewenthal,  of  the  L.  &  M.  Rubber 
Company,  219  shares;  to  Mr.  Bassett,  of  the 
Derby  Rubber  Company,  168  shares;  to  Mr. 
Murray,  of  Murray,  Whitehead  &  Murray,  155 
shares;  and  to  Mr.  Solllday,  of  the  New  Jer- 
sey Rubber  Company,  130  shares,—  in  all 
1,000  shares,  amounting  to  one-half  of  the 
authorized  capital,— upon  the  payment  of 
which  one-half  the  company,  by  Its  certifi- 
cate, was  authorized  to  commence  business. 
This  distribution  of  stock  appears  to  have 
been  made  In  proportion  to  the  amount  of 
the  interests  of  the  several  original  parties 
to  the  uninccHiKH'ated  association.  This  cer- 
tificate was  filed  on  the  12th  of  May  In  the 


office  of  the  secretary  of  state.  On  the  16th 
ot  'May  all  the  corporators  met  for  organiza- 
tion, and  by-laws  were  on  that  occasion  duly 
adopted  by  the  unanimous  consent  of  all. 
One  of  these  provided  for  six  directors,  who, 
by  common  consent,  were  to  be,  and  In  fact 
were,  distributed  among  the  representatives 
of  the  five  original  parties  to  the  unincor- 
porated association,  one  to  each,  except  the 
Philadelphia  company,  to  which,  on  account 
of  its  greater  holdings  of  stock,  two  direct- 
ors were  assigned.  Other  by-laws  were  as 
follows:  "Sec.  3.  B<ach  stockholder  shall  be 
entitted  to  oob  vote  for  each  share  of  stock 
held  by  him,  at  any  election  of  directors,  for 
each  dlrectcx'  to  be  elected,  which  votes  lie 
may  cumulate  upon  one  or  more  directors, 
giving  to  such  director  as  many  votes  for 
each  share  of  stock  held  by  him  as  there  are 
directors  to  be  electfed,  or,  at  his  option,  give 
one  vote  to  each  of  the  persons  he  may  de- 
sire to  elect  as  directors,  not  exceeding  the 
number  to  be  elected.  Such  vote  shall  only 
be  given  by  the  stockholder  In  person,  or, 
In  case  of  his  absence,  by  written  proxy, 
given  to  and  presented  by  a  stockholder.  No 
stock  held  by  the  company  shall  be  voted  up- 
on." (The  validity  of  this  by-law  was  not 
questioned.)  "Art  6.  These  by-laws  may  be 
amended,  added  to,  altered,  or  repealed,  by 
the  affirmative  vote  of  the  stockholders  rep- 
resenting at  least  two-thirds  of  the  whole  cap- 
ital stock,  at  any  annual  meeting,  or  at  a 
special  meeting  called  for  that  purpose." 
Aft«  the  adoption  of  these  by-laws  the  com- 
pany was  duly  organized,  and  the  capital 
stock  paid  In,  and  all  of  the  parties  to  the 
original  association  leased  to  It  their  respec- 
tive manufacturing  plants.  The  allegation  of 
the  complaint  is— and  I  think  it  Is  sus- 
tained by  the  clear  weight  of  the  evidence- 
that  the  provision  for  cumulative  voting  was 
adopted  In  the  by-laws  for  the  purpose  of 
perpetuating  the  provision  In  the  original 
articles  of  association  that  each  of  the  par- 
ties to  it  should  be  represented  In  the  board 
of  directors,  and  that  for  that  reason  It 
formed  a  fundamental  contract  between  the 
parties.  The  defendants  do  not  deny  that 
there  was  an  understanding  among  all  the 
parties,  at  the  creation  of  the  corporation,  to 
the  effect  that  each  of  the  parties  to  the  un- 
incorporated association  should  be  represented 
by  a  director  In  the  corporation,  excepting  the 
Philadelphia  company,  which  should  have 
two,  but  they  say  that  such  understanding  ex- 
tended no  further  than  for  the  first  year. 
The  witness  who  Is  relied  upon  to  sustain 
this  allegation  swears,  however,  that  noth- 
ing was  said,  one  way  or  the  other,  as  to 
subsequent  years;  and  he  swears  that  it  was 
undwstood  among  some  of  the  parties  that 
the  arrangement  about  directors  should  con 
tinue  as  long  as  the  original  concerns  con 
tinned  to  hold  the  stock  subsequenUy  sub 
scribed  for,  and  issued  to  their  sevanl  rep 
resentatives.  But  I  think  that  the  solutio  - 
of  tills  question  of  fact  Is  immaterial,  slno 
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the  paymeot*  for  stock  were  made,  and  the 
cwtlficates  of  stock  were  isBued,  and  the 
lereral  manufactnring  plants  leased  to  tb« 
corporation,  after,  and  not  before,  the  adop- 
tion of  these  by-laws.  They  therefore  be- 
came and  were,  under  the  clrcamstances,  es- 
8«itlally  a  part  of  the  contract  between  the 
stockholders,  and  therefore,  for  the  reasons 
above  stated,  cannot  be  altered,  except  in 
the  manner  therein  provided,  or  by  the  con- 
sent of  all  the  stockholders.  On  the  12th  of 
June,  1883,  at  a  meeting  of  the  directors,  of 
which  the  complainants  were  two,  a  resolu- 
tion was  passed  by  the  other  fonr  directors, 
against  the  protests  of  complainants,  initiat- 
ing proceedings  under  the  section  of  the  act 
of  1893,  above  quoted,  for  the  avowed  pur- 
pose of  altering  the  certificate  of  organiza- 
tion In  such  a  manner  as  to  do  away  with 
cumulative  voting.  This  action  was  restrain- 
ed by  an  interlocutory  order  of  this  court, 
and  I  think  such  restraint  should  be  made 
perpetual,  and  will  so  advise. 

It  was  urged  that  the  complainants,  repre- 
senting, severally,  two  of  the  original  par- 
ties to  the  unincorxiorated  association,  have 
lost  their  right  to  representation  in  the  board 
of  directors  by  parting  with  the  bulk  of  their 
holdings  of  stock.  The  answer  to  this  posi- 
tion is  that  the  right  to  a  voice  in  the  man- 
agem^it  of  the  corporate  enterprise  inheres 
in  the  actnal  ownerdiip  of  the  shares  of 
stock,  as  shown  in  White  v.  Tire  Co.,  (N.  J. 
Cb.)  28  Atl.  75.  Each  new  holder  of  stock 
by  transfer  becomes  a  party  to  the  original 
contract  between  the  stockholders,  and  en- 
titled to  all  its  benefits. 

It  was  urged  by  the  counsel  of  defendants, 
In  his  able  and  ingenious  argument,  that  the 
mle  of  the  majority  Is  the  law  of  the  cor- 
poration, and  must  govern,  and  that  to  hold 
this  by-law  unrepeatable,  except  by  a  two- 
thirds  vote  of  all  the  stockholders,  is  in  dero- 
gation of  this  law.  The  authority  relied  up- 
on for  this  position  is  Durf ee  v.  Railroad  Co., 
6  Allen,  230.  That  case,  as  I  read  it,  is  in 
direct  conflict  with  the  Une  of  cases  In  this 
state  culminating  in  Mills  v.  Railroad  Co., 
above  dted.  Its  reasoning  is  expressly  re- 
pudiated by  Chancellor  Zabrlskle  in  Zabrlskle 
V.  Ralhroad  Co.,  18  N.  J.  Eq.  178,  at  page  190. 
The  other  instances  dted  by  counsel  in  which 
the  courts  have  held  that  a  mere  majority 
may  repeal  a  by-law  which  contains  a  provi- 
sion that  It  shall  not  be  repealed  except  by  a 
two-thirds  vote  were  either  cases  of  mu- 
nicipal corporations,  with  which  we  have 
here  no  concern,  or  cases  where  the  by-law 
in  question  was  passed  long  after  the  organ- 
ization of  the  company,  and  where  no  vested 
rights  had  arisen  or  been  acquh'ed  under  it, 
so  that  no  harm  could  be  done  by  a  change. 
The  practical  operation  of  this  by-law  Is  not, 
as  contended  by  defendants,  to  prevent  a 
mere  majority  from  governing,  for  it  leaves 
it  in  the  power  of  the  majority  of  stockhold- 
ers to  dect  a  majority  of  the  directors.  AH 
hat  it  can  accomplish  is  to  prevent  a  mnjor- 


117  of  stodcholdera  from  electing  all  the  di- 
rectors, and  to  insure  the  minority  of  the 
Btockboldas  a  representation  on  the  board 
of  directors,  and  a  voice  in  Its  deUberatioos. 
In  this  connection,  it  is  worthy  of  remark 
that  the  stockholders,  as  such,  have  no  pow- 
er  to  make  any  contract  or  execute  any 
work.  Thdr  power  is  confined  to  electing 
directors,  and  advising  them  in  their  con- 
duct of  the  business  of  the  company.  Fruit 
Co.  V.  Buck,  (N.  J.  Ch.)  27  AtL  1004.  Com- 
plainants are  entitled  to  costs  against  the  in- 
dividual defendants. 


(a  N.  J.  EL  W) 

ILLINOWORTH  v.  ROWE  et  aL 

(Conrt  of  Chancery  of  New  Jersey.    Feb.  6, 

1894.) 

Bin  or  Interpleadbk— Whbh  Propbr— PtSAn- 

INOB. 

1.  To  state  a  case  of  strict  interpleader,  the 
complainant  must  show  that  oonflicting  claims 
are  made  against  liim  by  two  or  more  persona 
for  the  same  thing,  that  he  has  no  interest  in 
the  subject-matter  of  their  controversy,  and  that 
the  title  to  the  thing  in  dispute  is  in  some  of 
the  hostile  claimants,  but  he  cannot  tell  which; 
and  ail  the  relief  he  can  ask  is  that,  on  the  svr- 
render  of  the  thing  in  dispute,  his  liability  shall 
cease,  and  that  thereupon  the  hostile  claimants 
be  required  to  settle  their  dispnto  among  them- 
sa1t6s 

2.  But  under  a  hill  in  the  nature  of  a  UH 
of  interpleader  the  complainant  has  a  right  to 
ask  for  active,  affirmative  relief;  as,  for  exam- 
ple, where  there  is  a  dispute  between  two  or 
more  persons  as  to  which  is  entitled  to  a  mort- 
gage debt,  the  mortgagor  may  file  a  bill  to  pro- 
cure a  decree  adjudging  which  of  the  hostile 
claimants  is  entitled  to  the  debt,  and  that  on  its 
payment  the  mortgage  shall  be  surrendered  to 
him  for  cancellation. 

3.  And  so,  where  a  bouse  has  been  erected 
for  a  landowner  under  a  written  contract,  which 
has  been  filed,  and  before  the  payment  of  the 
whole  of  the  contract  price  a  dispute  arises  be- 
tween the  contractor  and  a  person  who  has  f  ur- 
mshed  material  which  has  been  used  in  the 
construction  of  the  house,  as  to  who  is  entitled 
to  the  balance  of  the  contract  price,  in  conse- 
quence of  which  the  owner  Is  placed  in  a  posi- 
tion where  he  may  be  compelled  to  pay  the 
same  debt  twice,  the  owner  may  file  a  bill,  in 
the  nature  of  a  bill  of  interpleader,  to  have  it 
determined  to  whom  he  shall  pay  the  balance 
remaining  in  his  hands,  and  that  on  such  pay- 
ment being  made  all  rigltt  of  lien  against  his 
house  and  land  shall  become  extinct. 

(Syllabus  by  the  Court.) 

BUI  of  interpleader  by  John  nUngworth 
against  Alfred  Rowe  and  the  Newark  Lum- 
ber Company.  Heard  on  demurrer  to  bill. 
Demurrer  overruled. 

David  A.  Ryerson,  for  complainant  Fred- 
erick F.  QuUd  and  Edward  M.  CoUe,  for  re- 
spondents. 

VAN  FLEET,  V.  O.  This  Is  an  Interplead- 
er suit  Two  of  the  defendants  have  de- 
murred to  the  bill  for  want  of  equity.  As  a 
bill  of  strict  Interpleader,  I  do  not  think  the 
bill  can  be  sustained;  but,  if  it  be  oonddered 
as  a  bill  in  the  nature  of  a  blU  of  Interplead- 
er, then  I  think  it  must  be  held  to  exhibit  a 
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case  which  clearly  entttlea  the  complainant 
to  relief ,— bat  not  reliet  of  the  kind  not^  ask- 
ed, bat  such  relief  as  the  conrt  may,  under  a 
blU  In  the  nature  of  a  bill  of  intorpleader, 
grant,  upon  the  facts  admitted  by  the  de- 
murrants. To  state  a  case  of  strict  inter- 
pleader, it  is  necessary  for  the  complainant 
to  show  that  conflicting  claims  are  made 
against  him  for  the  same  thing  by  two  or 
more  different  persons;  to  aver  that  he  has 
no  interest  In  the  subject-matter  of  their  con- 
troversy, and  also  admit  that  the  title  to  the 
thing  in  dispute  is  in  some  one  of  the  con- 
flicting claimants,  but  In  which  he  Is  unable 
to  decide.  He  cannot  ask  for  attlrmatlTe  re- 
lief against  either  of  the  hostile  claimants, 
but  must  content  himself  with  simply  pray- 
ing that  they  be  required  to  cease  from 
troubling  him,  and  to  settle  th^  dispute,  by 
some  appropriate  judicial  proceeding,  among 
themselres.  But,  as  is  said  by  Judge  Story 
both  In  his  commentaries  on  Equity  Jurispru- 
dence and  Equity  Pleadings,  "There  are 
many  cases  where  a  bUl  In  the  nature  of  a 
|bUI  of  Interpleader  will  lie  by  a  party  In  In- 
terest to  ascertain  and  establish  his  own 
rights,  where  there  are  other  conflicting 
rights  among  third  persons."  Among  the  in- 
stances which  be  gives,  in  which  it  Is  proper 
to  haye  recourse  to  this  remedy,  is  this:  "If 
a  mortgagor  wishes  to  redeem  the  mortgaged 
estate,  and  there  are  conflicting  claims  be- 
tween third  persons  as  to  their  title  to  the 
mortgage  money,  he  may  .bring  them  before 
the  court  to  ascertain  their  rights,  and  to 
have  a  decree  for  a  redemption,  so  that  he 
may  make  a  secure  payment  to  the  party  en- 
titled to  the  money."  2  Story,  Eq,  Jur.  | 
824;  Story,  Eq.  PL  {  297b.  In  such  a  case, 
if  the  complainant  prevails,  he  gets  affirma- 
tive relief,— a  decree  that  on  the  payment  of 
the  mortgage  debt  the  mortgage  shall  be  sur- 
rendered to  him  for  cancellation. 

Briefly  stated,  the  case  made  by  the  UU  Is 
this:'  The  defendant  Bowe  made  a  contract 
to  erect  three  houses  for  the  complainant, 
for  $2,550  for  each;  the  contract  price  of 
each  to  be  paid  in  three  installments,  as  the 
work  on  each  reached  a  specified  stage  in 
coarse  of  completion.  Howe  agreed  to  fur- 
nish all  the  material  and  do  all  the  work, 
and  have  the  houses  completed  on  or  before 
Febnuuy  1,  1883.  The  contract  was  filed. 
Kowe  made  a  subcontract  with  one  Oeorgo 
Bopp  for  the  erection  of  the  houses.  After 
one  of  the  houses  had  been  completed,  and 
the  contract  price  for  that  had  been  fully 
paid,  and  two  installments  of  the  contract 
price  of  the  other  two  had  ^so  been  paid, 
both  Bowe  and  Bopp  quit  work  on  the  re- 
maining two,  leaving  them  la  an  unfinished 
state.  The  complainant,  then,  after  giving 
Bowe  the  notice  required  by  the  contract, 
procured  material  and  workmen,  and  com- 
pleted them  himself.  On  July  13,  1883,  the 
complainant  and  Bowe  had  an  accounting  to 
ascertain  the  balance  remaining  due  vnder 
the  contract,  and  agreed  that  such  balance 


was  f  1,56&S1.  Of  this  Bum  the  complainant 
paid*  Bowe  $897.36,  and  retained  $668.95. 
Prior  to  the  accounting  the  Newark  Lumber 
Company  had  giv^  the  complainant  written 
notice  that  it  bad  furnished  to  Bopp  mate- 
rial of  the  value  of  $668.95,  which  had  been 
used  in  the  construction  of  his  bouses,  and 
for  which  it  had  not  been  paid.  A  wrlttoi 
memorandum  of  the  accounting  and  settle- 
ment was  made,  and  signed  by  the  complain- 
ant and  Bowe,  in  which  it  Is  stated  that  the 
$668.96  is  retained  by  the  complainant  on  ac- 
count of  an  alleged  claim  of  the  Newark 
Lumber  Company  for  materials  furnished  for 
the  complainant's  houses,  of  which  the  New- 
ark Lumber  Company  had  given  the  com- 
plainant notice,  but  which  Bowe  disputed. 
The  memwandum  then  says:  "The  said  John 
miugworth  Is  to  file  immediately  in  the  court 
of  chancery  of  New  Jersey  a  bill  of  inter- 
pleader, and  pay  the  said  sum  of  $668.95  Into 
court;  but  the  said  Alfred  Bowe  does  not 
consent  or  admit  that  the  case  Is  a  proper  one 
for  a  bill  of  interpleader,  and  reserves  all 
rights  of  action,  and  all  rights  to  plead,  de- 
mur, or  answer  said  bill  of  interpleader, 
which  he  would  have  had,  bad  this  settle- 
ment not  been  made."  The  bill  further  al- 
leges that  the  Newark  Lumber  Company  has 
not  been  paid  for  the  material  which  It  fur- 
nished to  Bopp,  and  which  was  used  In  the 
construction  of  the  complainant's  bouses,  and 
also  that  It  has  not  released  any  right  which 
It  acquired  by  furnishing  the  material,  and 
also  that  it  claims  that  the  debt  which  was 
created  by  the  use  of  its  material  in  the  con- 
struction of  the  complainant's  houses  may, 
by  force  of  the  statute,  be  made  a  lien  on  the 
oomplalnant's  buildings  and  land,  and  also 
that  it  threatens  to  flle  a  Ilea  claim  for  such 
debt  against  the  complainant's  buildings  and 
land,  and  Institute  a  suit  to  enforce  its  pay- 
ment This  summary  of  the  bill  shows  that 
the  material  facts  admitted  by  the  demur- 
rants are— First,  that  the  Newark  Lumber 
Company  furnished  material  which  was  used 
In  the  construction  of  the  complainant's 
houses,  and  which  has  not  been  paid  tor; 
second,  that  whatever  right  the  Newark 
Lumber  Company  acquired  by  furnishing  the 
material  so  used  has  not  been  released,  but 
still  remains  in  full  vigor,  and  also  that,  prior 
to  the  accounting  between  the  complainant 
and  Bowe,  notice  in  writing  had  been  given 
by  the  Newark  Lumber  Company  to  the 
complainant  that  it  bad  furnished  material 
which  had  been  used  In  the  construction  of 
his  houses,  for  which  It  had  not  been  paid; 
third,  that  the  complainant  still  has  In  his 
hands  sufficient  money,  earned  under  the 
contract,  to  pay  for  the  material  which  was 
furnished  by  the  Newark  Lumber  Company, 
and  used  in  the  construction  of  the  com- 
plainant's houses;  and,  fourth,  that  the  New- 
ark Lumber  Company  intends  to  enforce  Its 
debt  for  the  material  so  furnished  by  filing  a 
lien  against  the  complainant's  buildings  ano 
land,  and  bringing  suit  thereon. 
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The  rights  and  duties  of  the  parties  to  this 
litigation  are  prescribed  by  the  meob^cs' 
lien  law,  as  amended  by  the  act  of  1892, 
(P.  L.  1892,  p.  358.)  The  great  object  In- 
tended to  be  accomplUhed  by  the  mechanics' 
Uen  law  Is  to  secure  to  any  person  who 
does  work  in  the  construction  of  a  building, 
or  who  furnishes  material  for  its  ccHistruc- 
tlon,  pay  for  the  work  so  done  and  material 
so  furnished.  To  effect  this  object,  worlt- 
men  and  material  men  are  given,  either  a 
right  of  lien  against  the  building  and  the 
land  wherecm  it  stands,  or  a  right  to  pursue, 
and  have  appropriated  to  the  payment  of 
their  debts,  the  money  which  is  earned  in  the 
construction  of  the  building,  when  it  is 
erected  by  a  contractor  under  a  written  con- 
tract which  is  made  a  matter  of  public  rec- 
ord. Assuming  the  primary  purpose  of  the 
cnecbanics'  lien  law  to  be  what  it  has  just 
l>een  described  to  be,  it  will  not  be  neces- 
sary to  CMislder,  in  this  discussion,  any  part 
of  tliat  law,  except  the  act  of  18^.  That 
ict,  in  substance,  declares  that,  when  a 
building  is  erected  under  a  contract  in  writ- 
ing which  Bliall  have  been  filed  in  confwmity 
to  the  direction  of  the  statute,  no  person 
«hall  have  the  right  of  lien  given  by  the 
itatate,  except  the  contractor,  provided  that 
wh«i  the  owner  pays  any  part  of  the  con- 
tract price  the  contractor  delivers  to  the 
owner  a  release,  executed  by  all  persons 
having  a  right  of  lien,  releasing  their  Uen, 
togethw  with  an  affidavit,  made  by  the  con- 
tractor, declaring  that  no  other  persons  than 
those  named  in  the  release  have  furnished 
any  material  for,  or  done  any  work  on,  the 
building  for  which  a  lien  can  l>e  claimed. 
And  the  statute  then,  in  substance,  says 
that  any  payment  made  upon  the  presenta- 
tloo  of  such  release  and  affidavit  shall  be  a 
foil  and  complete  bar  to  any  and  all  right 
of  lien  for  work  done  or  materials  furnished 
prlOT  to  the  date  of  such  release,  except  as 
to  any  person,  not  mentioned  in  such  re- 
lease, who  may,  prior  to  the  making  of  such 
payment,  have  given  notice  to  the  owner 
that  he  has  done  work  or  furnished  material 
for  such  building.  It  is  manifest  that  the 
things  which  this  statute  requires  to  be  done 
in  ord^  to  deprive  the  Newark  Lumber  Com- 
pany of  its  right  to  a  lien,  ae  to  such  part  of 
the  money  earned  under  this  contract  as  will 
be  sufficient  to  pay  its  debt,  have  not  been 
done.  It  has  rdeased  naught.  It  is  undis- 
puted that  prior  to  the  settlement,  and  while 
the  complainant  stUl  held  over  $1,500  earned 
under  the  contract,  it  gave  him  the  notice 
required  by  the  statute  to  preserve  its  right 
of  lien,  and  that  he.  In  obedience  to  such 
notice,  still  retains  sufficient  money  earned 
under  the  contract  to  pay  its  claim.  The 
money  was  retained  with  the  express  assent 
of  Rowe.  Hd  also  expressly  assented  to  its 
payment  Into  this  court  I  shall  not  stop  to 
consider  whether  or  not,  while  -this  money  re- 
mains in  court  or  in  the  hands  of  the  com- 
plainant, the  Newark  Lumlier  Company  can 


successfully  assert  a  right  of  lien  against 
the  complainant's  buildings  and  land.  He^ 
and  not  the  Newark  Lumber  Company,  is  the 
person  who  is  seeking  protection.  He  ad- 
mits that  he  owes  somebody  a  debt  for  which 
a  lien  may  be  claimed.  He  is  willing  to  pay 
that  debt  once,  but  not  twice,  and  he  asks 
to  be  protected  against  the  injustice  of  being 
compelled  to  pay  it  to  two  different  paeons. 
It  is  certain  that  if  he  pays  Rowe  the  $668.- 
95,  whether  he  does  so  voluntarily  <w  under 
compulsion,  the  Newark  Lumlier  Company 
may,  under  the  act  of  1892,  file  a  lien  against 
bis  buildings  and  land. 

The  counsel  of  Rowe  contended,  earnestly 
and  with  apparent  sincerity,  that.  If  the  cwii- 
plainant  has  incurred  a  double  liability  for 
this  debt,  such  liability  is  the  result  of  his 
own  negligence.  And  the  negligence  he  im- 
puted to  the  complainant  consisted  in  the 
fact  that  the  complainant,  after  the  account- 
ing, and  without  first  requiring  Rowe  to  de- 
liver the  release  and  make  the  affidavit  re- 
quired by  the  act  of  1892.  paid  to  Rowe  all 
the  money  that  was  found  by  the  accounting 
to  be  due  under  the  contract,  except  a  sum 
sufficl^it  to  pay  the  debt  of  the  Newark 
Lumber  Company.  But  it  is  impossible  for 
me  to  see  bow  the  complainant's  conduct  la 
this  respect  can,  in  any  saise,  be  regarded 
as  negligent,  or  otherwise  faulty.  I  think, 
on  the  contrary,  that  his  conduct  was  suffl- 
cleotly  cautious  to  give  him  the  protection 
he  was  entitled  to  against  the  conflicting 
claims  asserted  by  Rowe  and  the  Newark 
Lumber  Company,  and  also  eminently  litteral 
towards  Rowe.  Rowe  certainly  has  no  right 
to  complain  because  the  complainant  paid 
him  money  which  was  not  in  dispute,  but 
which  he  could  not  have  be^i  compiled  to 
pay  until  all  persons  having  a  right  of  Uen 
had  released  such  right.  In  my  Judgment, 
it  would  l>e  a  dull  and  distorted  sense  of 
Justice  which  would  impose  a  double  liability 
on  a  citizen  because  be  had  waived  a  legal 
advantage  which  was  not  necessary  to  his 
protection,  and  dealt  lll>erally  with  another 
citizen.  The  complainant,  without  fault  ou 
his  part,  is  in  a  position  wh»e  he  may  he 
compelled  to  pay  the  same  debt  twice. 
Equity  will  not  leave  him  in  that  position. 
If  no  remedy  for  such  a  wrong  existed,  it 
would  be  the  duty  of  a  court  of  conscience 
to  Invent  one.  The  complainant's  position 
is  substantially  like  that  of  a  mortgagor 
whose  land  is  subject  to  a  mortgage  which 
he  wants  to  pay,  but  which  he  cannot  safely 
pay  because  different  persons  make  con- 
flicting claims  to  the  m<Mi:gage  debt  In 
that  case  it  is  settled,  as  has  already  been 
Stated,  that  the  mortgagor  may  file  a  bill, 
in  the  nature  of  a  bill  of  interpleader,  in 
order  to  have  a  determination  as  to  whom 
the  mortgage  debt  shall  Y>e  paid,  and  also 
for  affirmative  relief,  adjudging  that  on  pay- 
ment being  made  the  mortgage  shall  be  sur- 
rendered for  cancellation.  Railroad  Co.  v. 
Clute,  4  Paige,  384,  392;   Wakeman  v.  Kings- 
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land,  46  N.  J.  Eq.  118.  U6,  18  AtL  680; 
Aleck  T.  Jackson,  49  N.  J.  £q.  607,  609,  23 
Aa  760;  2  Story,  Bq.  Jar.  <  824;  Stmr.  Bq. 
PL  I  2Si7bw  And  so,  too,  the  purcbaBa:  of 
land,  who  takes  possession  and  makes  per- 
manent ImproTementa  before  acquiring  title 
by  deed,  and  before  the  payment  of  the  pur- 
chase money,  and  then  a  dispute  arises  as  to 
wbethw  the  title  of  his  vendor  is  not  void  as 
against  the  creditors  of  the  person  who  con- 
veyed to  his  vendor,  may  file  a  bill  In  the 
nature  of  a  bill  of  Interpleader,  to  hare  it 
determined  to  whom  he  shall  pay  the  pur- 
chase money,  and  what,  on  the  payment  of 
the  purchase  laoaey,  shall  be  done  to  Invest 
him  with  a  good  title  to  the  land.  Parks  v. 
Jackson,  11  Wend.  442,  460;  Story,  E3q.  PI.  f 
297b;  2  Story,  Eq.  Jur.  i  824.  As  U  obvious, 
the  case  made  by  the  complainant's  bill 
comes  directly  within  .the  principle  estab- 
lished by  these  anthwities.  On  the  case 
as  it  now  stands,  the  complainant  is  entitled 
to  relief,  and  the  demurrers  must  tberef<»« 
be  OTermled. 


(O  N.  J.  B.  G02) 

In  re  DEVAUSNEY. 

(Goart  of  Chancery  of  New  Jersey.     Feb.  6, 
1894.) 

IkQUMITION  of  LONAOT— JORISBIOIIOK  OF  NOH- 
BBSIDBNT. 

The  conrt  of  chancery  has  jarisdiction  to 
issue  a  commission  de  lunatlco  inqulreudo  if  the 
alleged  lunatic,  though  nonresident,  has  real  es- 
tate in  this  state. 
(Syllabos  by  the  Court) 

Petition  by  Andrew  Devausney  for  an  In- 
quisition of  the  sanity  of  Sarah  H.  Devaus- 
ney.  Heard  on  objections  to  the  jurisdic- 
tion of  court     Objections  overruled. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  GREEN,  V.  C: 

An  inquisition  has  been  returned  into  this 
court,  finding  that  Sarah  H.  Uevausncy  was, 
at  the  time  of  taking  the  inquisition,  a  lunatic 
and  of  unsound  mind,  so  that  she  is  incapable 
of  the  government  of  herself,  her  lands,  tene- 
ments, goods,  and  chattels,  and  that  she  has 
been  In  the  same  state  of  lunacy  for  the 
space  of  25  years  last  past;  and  that,  at  the 
time  of  the  said  Inquisition,  she  was  enti- 
tled to  a  one  equal  seventh  part  of  the  personal 
estate  of  her  father,  Jacob  S.  Vanness,  de- 
ceased, and  also  seised  of,  and  entitled  to,  a 
one  equal  seventh  part  of  two  tracts  of  land 
in  Hudson  county,  in  this  state.  The  peti- 
tion on  which  the  inquisition  was  issued  was 
filed  by  Andrew  Devausney,  of  the  city  of 
New  XorJt,  state  of  New  York,  husband  of 
the  alleged  lunatic.  It  states  that  by  the 
will  of  Mrs.  Devausney's  father  she  is  enti- 
tled to  an  equal  seventh  part  of  real  and  per- 
sonal estate  In  New  Jersey,  and  that  she 
was,  at  the  time  of  filing  the  petition,  an  In- 
mate of  the  Bloomingdale  Asyliuu  for  the 
Insane  in  the  state  of  New  York.  The  juris- 
diction of  the  court  is  brought  in  question. 


Thomas  S.  Henry,  for  petitioner. 

6BEEN,  y.  a,  (after  stating  tbe  fact&) 
The  jurisdiction  of  the  coiurt  to  institute  the 
'proceedings  de  lunatlco  inqulrendo  is  chal- 
lenged on  the  ground  that,  although  the  al- 
leged lunatic  is  seised  of,  and  entitled  to, 
real  and  personal  estate  in  New  Jersey,  she 
Is  not  a  citizen  of  or  resident  in  this  state, 
but  is  a  citizen  of  and  resident  In  New  York. 
In  Re  Perkins,  2  Johns.  Ch.  124,  Chancellor 
Kent  directed  a  commission  to  issue  to  In- 
quire Into  the  alleged  lunacy  of  Daniel  Per- 
kins, of  Bridgewater,  In  the  state  of  Massa- 
chusetts, who  was  stated  In  the  petition  to 
be  the  owner  of  lands  in  New  YcM'k,  the 
chancellor  saying:  "There  Is  no  doubt,  from 
the  case  Ex  parte  Soutbcote,  1  Amb.  109,  that 
a  commission  of  lunacy  may  issue  against 
a  person  resident  abroad."  In  Be  Petit,  2 
Paige,  174,  Cbaucellor  Walworth  directed  a 
commission  to  issue  in  tbe  case  of  an  alleged 
lunatic,  who  was  a  resident  of  Wilton,  in  the 
state  of  Connecticut,  and  who  was  stated  In 
the  petition  to  be  entitled  to  real  and  person- 
al property  in  New  York.  In  Be  Ganse,  9 
Paige,  416,  the  alleged  lunatic  bad  resided  in 
Fishklll,  New  York  state,  whence.  In  a  state 
of  mental  aberration,  be  had  gone  to  some 
place  unknown,  leaving  personal  property  in 
care  of  his  brothers  in  Dutchess  county. 
Chancellor  Walworth  said  that  "since  the 
decision  of  Lord  Hardwlcke  In  Southcote's 
Case  there  can  be  no  doubt  of  the  right  of 
the  chancellor  to  issue  a  commission  where 
the  lunatic  has  lands  within  his  jtulsdiction, 
although  the  lunatic  is  himself  domiciled 
abroad."  It  did  not  appear  that  Ganse  had 
real  estate  in  New  Yorlt,  but  it  did  appear 
he  had  personal  property  therein;  that,  as 
he  had  left  his  residence  In  Fishklll  in  a  state 
of  mental  aberration,  it  was  wholly  Improba- 
ble he  could  have  established  any  legal  resi- 
dence out  of  the  state  since  that  time,  and 
he  must  therefore  be  considered  still  a  citi- 
zen of  the  state  of  New  York,  and  a  resi- 
dent of  Fishklll;  and  the  chancellor  directed 
a  commission  to  issue  to  be  executed  in  that 
town.  In  Re  Fowler,  2  Barb.  Ch.  305,  the 
alleged  limatic  resided  In  Ohio.  Chancellor 
Walworth  held  that  it  must  appear  by  the 
petition,  in  case  the  alleged  lunatic  was  non- 
resident, that  he  owned  property  in  the  state, 
saying:  "The  court  had  no  jurisdiction  to 
issue  a  commission  unless  the  alleged  lunatic 
resided  here,  or  was  the  owner  of  property 
in  this  state."  In  Be  Child,  16  N.  J.  Eq.  496, 
Chancellor  Green,  at  page  499,  says:  "A 
commission  may  issue  when  the  alleged  lu- 
natic is'  a  nonresident  or  temporarily  ab- 
sent from  tbe  state,  when  it  Is  imposaible  for 
the  Jury  to  see  him;"  referring  to  the  cases 
before  mentioned.  It  is  true  that  the  ques- 
tion before  the  chancellor  was  only  in  what 
place  the  commission  should  be  executed, 
the  alleged  lunatic  being  actually  in  the  state 
lunatic  asylum  in  Trenton,  and  his  former 
domicile   being   in   Morris  county;   but  his 
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statement  shoTra  wbat  be  oonsldeced  decided 
by  Ex  parte  Southcote  and  the  other  cases. 
The  jurisdiction  Is  recognized  in  Shelf.  Lun. 
86;  2  Barb.  Ch.  Pr.  230;  2  Uoff.  Cli.  Pr. 
251;  Blake,  Cb.  Pr.  444;  and  Dick.  Bq.  Pr. 
010,  note.  It  is  urged  that  all  the  American 
authorities  cited -rest  on  the  case  of  Bz  parte 
Southcote,  1  Amb.  109,  2  Yes.  Sr.  401,  and 
that  the  lord  chancellor  granted  the  commis- 
sion in  that  case  because  the  alleged  lunatic 
^was  a  subject  of  Great  Britain,  resident 
abroad,  but  having  an  estate  in  Bngland.  I 
do  not  think  an  examination  of  the  case 
shows  that  this  was  the  ratio  decidendi. 
It  is  presumptiTely  true  that  Southcote  was 
a  British  subject,  and  Lord  Hardwicke  did 
say:  "There  can  be  no  good  reason  why  if 
any  subject  having  an  estate  in  England 
happens  to  be  an  idiot  or  lunatic,  but  is  out 
oT  the  kingdom,  tliere  can  be  no  inquiry 
here;"  but  I  do  not  understand  that  the  fact 
the  alKged  lunatic  was  a  subject  was  the 
sine  qua  non  for  instituting  the  Inquiry. 
The  Jurisdiction  in  granting  the  inquiry  in 
cases  of  lunacy  was  not  at  that  time  in  the 
court  of  chancery,  or  the  lord  chancellor  as 
chancellor,  but  In  him  as  the  person  having, 
under  the  special  warrant  of  the  crown,  the 
right  to  exercise  the  duty  of  the  crown  In 
the  care  of  the  persons  and  estates  of  Idiots 
and  lunatics.  Sherwood  v. '  Sanderson,  19 
Yes.  280.  This  care  the  crown  bad  by  rir- 
tue  of  its  prerogative,  but  it  was  a  right 
which  was  never  exercised  except  upon  a 
previous  office  (for  inquisition)  found;  and, 
for  the  purpose  of  its  exercise,  the  crown,  by 
sign  manual,  delegated  its  authority  to  its 
own  great  officer,  not  necessarily,  but  usual- 
ly, the  lord  chancellor.  £lmer,  Lun.  p.  1.  The 
duty  was  not  only  as  to  the  person,  but  also 
as  to  the  estate  of  the  idiot  or  lunatic.  As  to 
the  person,  it  was  the  same  as  to  each  class, 
Tiz.  to  care  and  provide  for  safety  and  main- 
tenance out  of  the  estate  of  the  idiot  or 
lunatia  As  to  the  estate,  it  was  different  in 
this  respect:  In  the  case  of  a  lunatic  the 
crown,  as  a  trustee,  had  the  duty  only  of  tak- 
ing charge  of  the  ps'son  and  property  for 
the  exclusive  benefit  of  the  lunatic  and  his 
estate,  while  in  cases  of  idiocy  it  bad  both  a 
trust  and  an  interest,  having  the  right  to 
take,  if  it  pleased,  the  profits  of  the  estate, 
after  making  adequate  provision  for  the  nec- 
essary comforts  of  the  idiot  and  hia  family. 
Elmer,  Lun.  p>  3;  In  re  Fitzgerald,  2  Schoales 
&  L.  432,  435;  SUelf.  Lun.  10,  11.  An  alien 
could  take  a  fee  by  purchase,  but  he  could 
not  hold  it  against  the  king,  (Co.  Litt  2a, 
2b;)  but  the  estate  purchased  by  an  alien 
did  not  vest  in  the  king  until  office  found, 
until  which  tbe  alien  was  seised,  and  could 
sustain  actions  for  injuries  to  his  property, 
(Page's  Case,  6  Coke,  52b.)  2  BL  Comm.  p. 
288,  c.  19;  Id.,  i  6,  p.  14.  If  an  estate  in 
England  belonged  to  a  lunatic,  who  was  a 
nonresident  subject  or  alien,  the  care  of  It 
tat  the  lunatic,  and  its  preservation,  was  still 
the  duty,  so  to  speak,  of  the  crown,  wbldi, 


however,  was  not  to  be  exercised  until  such 
lunacy  was  ascertained  by  the  finding  of 
a  Jury  under  a  commission  de  lunatloo.  The 
finding  Oif  a  oommission  In  another  Jurisdio- 
tion  could  not  be  made  effective  as  to  prop* 
ertj  not  in  that  Jurisdiction  without  statutory 
authority.  In  re  Duchess  of  Ciiandois,  1 
Schoales  &  L.  301;  In  re  Houstoun,  1  Uuss. 
312;  In  re  Perkins,  2  Johns.  Ch.  124.  So 
that,  if  no  commission  could  issue  in  the  ju- 
risdlctiou  of  the  estate,  the  owner  being  non- 
resident, BO  lawfully  appointed  caretaker  of 
the  property  could  be  secured.  The  doubts 
as  to  the  case  which  Lord  Hardwicke  ex- 
pressed in  Re  Southcote,  as  stated  in  the  re- 
port in  Ambler,  arose  from  matters  of  prac- 
tice, and  were  whether  he  should  Issoe  the 
commission,  first,  because  the  commissioners 
and  Jury  were  entitled  to  inspect  the  aUeged 
lunatic  and  examine  him,  either  before  them 
or  by  a  committee,  which  was  impossible, 
as  Southcote  was  in  a  foreign  country,  and, 
next,  because  the  general  rula  was  that  the 
commission  should  be  executed  by  a  Jury  of 
the  county  of  the  residence  of  the  alleged 
lunatic,  which  was  impracticable^  as  he  was 
resident  in  a  foreign  country;  but  he  re- 
solved these  doubts  by  directing  the  com- 
mission to  be  executed  at  the  mansion  house, 
the  former  residence^  saying:  "No  mischief 
can  follow  from  the  granting  a  commission, 
for,  if  the  Jury  are  satisfied  without  inspec- 
tion, they  will  find  so;  If  not,  they  will  not 
make  a  return,  or  will  return  that  it  does  not 
appear  to  them  that  he  is  an  idiot  or  lu- 
naUc" 

This  examination  of  the  law  and  case,  in 
my  judgment,  demonstrates  that  In  re  South- 
cote is  an  authority  for  issuing  a  commission 
when  the  alleged  lunatic  Is  nonresident.  If 
ho  or  she  owns  an  estate  within  the  Jmisdlc- 
tion.  The  Chancellor  in  Re  Farrell,  (N.  J. 
Ch.)  27  Aa  813,  gives  the  origin  and  history 
of  the  Jurisdiction  formerly  exercised  by  the 
lord  chancellor  of  England  in  respect  of  com- 
missions de  lunatlco  inquirendo,  and  traces 
tbe  legislatipn  of  this  state  from  1794  to  tbe 
present  time.  The  result  of  that  legislation 
is  that  the  Jurisdiction  formerly  exercised 
by  the  lord  chancellor  under  tbe  authority 
of  the  sign  manual  has  been  vested  in  the 
court  of  chancery.  The  duty  of  the  care  and 
safe-keeping  of  the  persons  and  property  of 
Idiots  and  lunatics,  imposed  on  the  chancd- 
lor  by  the  act  of  1794,  (Pat  Laws,  p.  125,) 
was  transferred  by  the  act  of  1804  (Bloom. 
Laws,  p.  117)  to  a  guardian  to  be  appointed 
by  the  orphans'  court  of  the  county  in  which 
the  lunatic  resided.  That  act,  as  well  as  the 
law  as  it  now  stands,  required  that  on  the-re- 
tum  of  the  inquisition,  if  the  party  was  found 
non  compos  mentis,  a  copy  of  all  proceedings 
had  thereon  was  to  be  transmitted  to  the  or- 
phans' court  of  the  county  in  which  the  luna- 
tic resided,  which  court  was  authorized  and 
directed  to  appoint  such  guardian.  It  is  ap- 
parent that  no  orphans'  court  other  than  that 
of  the  domicile  has  Jurisdiction  to  appoint  a 
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guardian  for  a  peraoo  so  fonnd  a  lunatic, 
and  that  the  statute  in  ttiat  regard  la  inop- 
eratlre  wttb  respect  to  a  nonresident  lunatic. 
But,  the  inquisition  haying  been  returned 
that  the  p^son  is  non  compos  mentis,  this 
court  may  still,  if  necessary,  provide  tor  the 
care  and  preserration  of  his  or  her  estate  by 
the  appointment  of  a  receiver,  on  a  proper 
application  for  that  purpose.  The  court  has 
long  exercised  the  power  of  appointing  a  re- 
celrer  or  temporary  committee  to  care  ^or  the 
estate  of  a  lunatic.  In  re  Dey,  0  N.  J.  Eq.  181. 
This  has  been  done,  generally,  pending  Ju- 
dicial proceedings,  on  the  ground  that  there 
Is  no  person  entitied  to  the  property  who  is 
at  the  same  time  competent  to  bold  and  man- 
age the  estate:  8  Pom.  Eq.  Jur.  {  1332.  Kerr, 
Bee.  at  page  145,  says:  "The  case  of  luna- 
tics is  the  only  exception  to  the  rule  that  a 
recelrer  will  not  be  appointed  unless  a  suit 
is  pending."  In  Bx  parte  Whitfield,  2  Atk. 
Slfi,  Lord  Hardwlcke,  as  to  the  appointmoat 
of  a  receiver  of  an  infant's  estate,  no  suit 
being  pending,  says:  "The  case  of  idiots  and 
humtlcs  has  been  insisted  on  as  a  similar 
case;  but  the  jurisdiction  which  the  court 
exercises  with  respect  to  them  is  a  particular 
one,  and  therefore  not  like  the  present." 
See,  also.  Ex  parte  Wasren,  10  Yes.  822;  Ex 
parte  Radcllffe,  1  Jac.  &  W.  639;  Kerr,  Rec. 
113;  Shelf.  Lun.  186.  It  Is,  however,  a  Ju- 
risdiction which  the  court  seldom  exercises, 
and  only  whoi  it  seems  necessary  for  the 
protection  and  care  of  the  estate  of  the  luna- 
tic. The  statutes  of  this  state  have  made 
ample  pnyvlsion  for  the  care  of  the  estates 
of  nonresident  hmatioB  by  the  appointment 
of  a  guardian  by  the  orphans'  court  of  the 
ooonty  in  which  the  property  of  the  lunatic 
may  be,  or  by  the  ordinary  in  certain  casee^ 
on  presenting  and  filing  an  exemplified  copy 
of  the  proceedings  upon  an  inquest  or  finding 
of  idiocy  or  lunacy  in  the  domicile  of  the  lu- 
natic, according  to  the  laws  of  such  resi- 
dence. Revision,  p.  602,  f  2,  (P.  K  1890,  p. 
607.)  In  my  Judgment,  these  provisions  are 
so  full,  and  the  procedure  so  simple,  that  re- 
conrae  should  be  had  thereto  unless  there  are 
unstmnountable  reasons  for  not  doing  sa 
But  these  provisions  of  the  statute  do  not 
oust  this  coiurt  of  its  Jurisdiction  to  issue  the 
inqolrttton,  and  thla  return  should  be  filed 
with  the  clerk,  to  be  proceeded  on  as  occa- 
sion may  reqnlreL 


(61  N.  J.  B.  U3) 

FIRST  BAPTIST  CHURCH  OF  HOBOKBN 

V.  SYMS  at  al. 

(CSonrt  of  Chancery  of  New  Jersey.     Feb.  6^ 

1894.), 

CONSTRCCTIOX  OV  WOJ.  —  I^BOACT  18  k  CBABOB 
OK  RBALTT  —  JUDOMBKT  —  BQUITABLB  RSLIBf— 
ASSUHrSIT. 

1.  If  legacies  be  given  generally,  and  the 
residae  of  the  real  and  personal  estate  be  after- 
wards  given  in  one  mass,  the  l^acles  are  a 
charge  on  the  residuary  real  as  well  as  personal 
esUte. 

a.  A  Judgmeat  against  an  aoceentor  Is  oon- 


clnaiva  npon  legatees  so  tax  as  the  personal^ 
which  comes  to  the  execntor  is  concerned,  but 
is  not  conclusive  upon  them  so  far  as  their  lega- 
des  are  charged  npon  and  payable  ont  of  realty. 

3.  A  court  of  eqorty  may  restrain  an  ex- 
ecntor from  proseeating  proceedings  to  sell 
lands  for  the  pavment  of  claims  he  knows  to  be 
fictitious  or  without  merit. 

4.  While  a  court  of  equity  cannot  sit  in 
Judgment  upon  the  lawful  acts  of  other  tribn- 
nals.  and  review  the  conduct  of  those  tribunals 
to  see  whether,  in  the  exercise  of  their  rightful 
powers,  they  have  committed  eiror  either  in 
law  or  in  fact,  its  pqwer  to  give  relief  against  a 
judgment  which  has  been  procured  by  fraud  or 
imposition  upon  another  court  Is  beyond  all 
question. 

5.  Proof  that  evidence  wWch  would '  go  to 
prevent  the  recovery  of  judgment  was  coUn- 
sivelv  withheld  from  the  court  by  the  parties  to 
a  suit  is  not  alone  sufficient  to  estabRsh  fraud 
or  imposition.  It  must  also  clearly  appear  that 
the  judgment  thus  recovered  was  tn  fact  nn- 
jnst 

6.  An  action  for  money  had  and  received 
will  not  lie  unless  privity  of  contract,  express 
or  implied,  exists  between  the  parties  to  the 
snit 

(Syllabus  by  the  Court) 

Bin  by  the  First  Baptist  Church  of  Ho- 
boken  against  Parker  Syms  individually,  and 
as  executor  of  the  will  of  Samuel  R.  Syms, 
deceased,  Robert  H.  Syms,  and  others.  Heard 
on  pleadings  and  proofs.    Bill  dismissed. 

Gilbert  Collins,  for  complainant  John  Gar- 
rick,  foe  Robert  H.  Syms.  WUliani  Brlnker- 
hoCt,  for  Parker  Syms. 

McOILIi,  Ch.  Samud  R.  Syms  died  at  his 
residence  In  West  Hoboken,  in  this  state,  in 
November,  1891,  leaving  a  will  which  bears 
date  one  month  before  hla  death,  in  and  by 
which  he  first  directed  that  his  debts  be 
paid,  and  then  gave  to  his  wife  his  house- 
hold furniture  and  personal  effects,  and  to 
certain  nieces,  nephews,  and  cousins  pecuni- 
ary legadea  aggregating  In  amount  $10,000v 
Then  he  bequeathed  80  shares  of  the  capital 
stock  of  the  First  National  Bank  of  Hoboken 
to  the  cashio:  of  that  bank  in  trust  for  speci- 
fied objects,  and  then  gave  to  the  complain- 
ant a  pecuniary  legacy  of  $5,000;  after  which 
he  made  disposition  of  "all  the  rest,  residue, 
and  remainder"  of  his  "property,  real,  p«- 
sonal,  or  mixed,"  to  bis  executors,  in  trust  to 
take  the  income  therefrom,  and  distribute  It, 
during  his  widow's  life,  as  his  will  directs. 
At  tbe  »plratiion  of  the  trust  the  principal 
thereof  la  to  be  distributed  as  the  will  mro- 
Yldes.  The  testator's  sons,  Parker  and 
Rob«i:  H.,  were  app<^ted  the  executors  and 
his  wife  the  executrix  of  tbe  will.  Subse- 
quently the  will  was  admitted  to  probate, 
and  Robert  H.  Syms  and  the  testat(H:'s 
widow  renounced  the  executorship,  and  Par- 
ker Syms  alone  assumed  the  duties  thereof. 
In  March,  1892,  the  executor  filed  an  in- 
ventory and  appraisement  of  the  personal 
estate  of  his  father,  by  wbiob  it  was  made  to 
appear  that  that  estate  was  worth  $25,394.80. 
In  May,  1892,  the  testator's  widow  filed  her 
dissent  to  take  the  pr(q>erty  which  tbe  will 
gave  to  her  in  Ilea  of  dower.    On  the  27th 
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of  January,  1893,  fbe  executor,  by  his  peti- 
tion, represented  to  the  orpbans'  court  of 
Hudson  county  tliat  the  personal '  estate  of 
Samuel  B.  Syms  was  insufficient  to  pay  his 
debts,  and  that  he  died  seised  of  lands, 
partlcnlarly  described  In  the  petitiMi,  valued 
in  the  aggregate  at  $100,000,  all  of  which 
lands,  except  a  tract  in  Morris  county,  worth 
about  $25,000,  are  situate  in  the  county  of 
Hudson,  and  prayed  that  the  lands  In  Hud- 
son county  should  be  sold  to  pay  debts. 
With  his  petition  he  exhibited,  tinda:  oath, 
an  account  of  the  debts  and  personal  estate 
Of  the  testator,  in  which  account  the  per- 
sonal estate  was  shown  to  be  valued  at  $37,- 
954.63,  the  same  having  been  increased  by 
receipts  subsequent  to  the  Inventory  and  ap- 
praisement hereinbefore  mentioned;  and  the 
debts  of  the  testator  aggregated  $105,486.64, 
In  addition  to  mortgaged  liens  upon  the  real 
estate,  which  amounted  to  $36,000.  Thus  it 
was  made  to  appear  that  more  than  $60,000 
in  value  of  the  real  estate  would  be  required 
to  satisfy  the  debts,  exclusive  of  the  mort- 
gage liens.  Among  the  debts  Included  in 
the  account  thus  presented  is  one  in  shape 
of  a  Judgment  in  the  supreme  court  of  this 
state  against  the  executor,  and  in  favor  of 
the  executor's  brother,  Robert  H.  Syms,  for 
$58,561.25,  which  judgment  the  complainant 
now  attacks  as  collusive  and  fraudulent  The 
executor  has  been  restrained  by  order  of  this 
coort  from  continuing  the  proceedings  for 
the  sale  of  lands  until  further  order  herein, 
and  under  such  restraint  the  proceedings  in 
the  orphans'  court  have  been  suspended. 

The  valuation  of  the  real  and  personal  es- 
tate, as  shown  by  the  executor's  account  in 
his  application  to  the  orphans'  court,  is  not 
disputed,  and  it  is  observed  if  that  valuation 
be  correct,  and  the  claims  presented  to  the 
receiver  are  valid  subsisting  debts,  that  the 
complainant  will  not  be  paid  anything  for  its 
legacy,  even  though  that  legacy  be  held  to 
be  charged  upon  the  testator's  entire  estate, 
real  as  well  as  personaL  If  It  should  be  held 
not  to  be  charged  upon  the  realty.  It  is  ap- 
parent that  it  can  take  nothing,  even  though 
Its  attack  upon  the  judgment  of  Robert  H. 
Syms  be  enth-ely  successful,  because,  with- 
out that  judgment,  the  remaining  indebted- 
ness la  sufficient  to  absorb  the  entire  per- 
sonal estate;  consequently,  in  such  case,  an 
attack  upon  the  judgment  would  not  ad- 
vantage the  complainant,  and  its  standing  in 
this  court  to  maintain  a  litigation  which 
could  not  by  any  possibility  benefit  it  may 
well  be  questioned.  The  first  relevant  inquiry, 
then,  is  whether  the  legacy  to  the  complain- 
ant is  a  charge  upon  the  entire  estate.  The 
rule  laid  down  In  Hawk.  Wills,  294,  that,  if 
legacies  be  given  generally,  and  the  residue 
of  the  real  and  personal  estate  be  afterwards 
given  in  one  mass,  the  legacies  are  a  charge 
on  the  residuary  real  as  well  as  personal  es- 
tate, Is  adopted  by  the  courts  of  this  state. 
Stevens  v.  Flower,  46  N.  J.  Bq.  340,  18  Atl. 
777,  (where  the  cases  in  this  state  are  col- 


lected and  commented  upon.)  The  reasoning 
upon  which  the  rule  rests  is  that  the  real  and 
personal  estate,  by  such  gift,  la  treated  by 
the  testator  as  one  mass,  part  of  which  is 
represented  by  the  legacies,  and  what  is  giv- 
en after  the  legacies  are  paid  is  given 
minus  that  which  has  been  before  given, 
and  is  therefore  given  subject  to  the  prior 
gift,  and  is  chargeable  therewith.  I  think 
that  this  rule  is  applicable  in  the  present 
case,  and  that  the  complainant's  legacy 
is  chargeable  upon  the  real  as  well  as 
personal  estate  of  the  testator.  This  being 
so,  the  serious  injury  which  the  complainant 
will  suffer  from  the  continuance  of  a  fraudu- 
lent and  collusive  judgment  against  the.  ex- 
ecutor is  manifested,  not  perhaps  (in  absence 
of  IrrespoDsibillty  of  the  executor)  In  the 
mere  fact  of  the  payment  of  such  a  claim  by 
him  out  of  the  proceeds  of  the  sale  of  such 
real  estate,  for  the  propriety  of  such  a  pay- 
ment may  be  questioned  upon  his  accounting, 
but  in  the  necessity  it  occasions  for  the  sub- 
mission of  the  real  estate  to  a  forced,  and 
perhaps  a  sacrificial,  sale,  to  unnecessarily 
raise  a  large  sum  of  money.  It  is  held  by 
the  prerogative  court  in  Smith  v.  Smith's 
Adm'r,  27  N.  J.  Eq.  445,  that  In  an  appUca- 
tlon  for  an  order  to^ell  lands  for  the  pay- 
ment of  debts  the  orphans'  court  Is  not  In- 
vested with  power  to  determine  the  validity 
of  the  claims  of  creditors,  but  that  its  in- 
quiry is  limited  to  the  ascertainment  of  the 
truth  of  the  executor's  statement  in  his  ap- 
plication, including  the  enumeration  of  claims 
which  have  actually  been  presented  to  him, 
and  their  respective  amounts.  The  attack 
upon  the  judgment  questions  the  greater  part 
of  the  claim  upon  which  it  is  based  as  ficti- 
tious and  groundless,  and  asserts  that  the 
judgment  itself  was  procured  in  a  collusive 
suit  between  the  executor  and  his  brother 
by  the  fraudulent  withholding  of  facts  and 
evidence  from  the  court  in  which  it  was  re- 
covered, which,  appearing,  would  ctearly 
have  demonstrated  that  more  than  nine- 
tenths  of  the  claim  upon  which  the  judgment 
was  founded  was  a  mere  pretense.  Part  of 
the  claim  underlying  the  judgment  is  not  dis- 
puted, and  for  that  part  the  executor's  state- 
ment should  stand. 

Another  consideration  is  this:  If  the  Judg- 
ment is  ultimately  allowed  to  stand  and  be 
used  It  will  be  conclusive  upon  the  executor, 
and  also  upon  the  legatees  under  the  will, 
who  are  the  executor's  privies  so  far  aa  the 
personalty  coming  to  him,  the  primary  fund 
for  the  payment  of  debts  and  legacies,  Is  con- 
cerned, (Castellaw  v.  Guilmartin,  54  Ga.  299; 
Redmond  v.  Coffin,  2  Dev.  Eq.  437;  Hooper 
V.  Hooper,  [W.  Va.]  9  S.  B.  937.)  and  the  en- 
tire personal  estate  may  at  once  be  applied  to 
its  payment,  to  the  complete  exhaustion  of 
the  personalty,  leaving  yet  unpaid  a  portion 
of  the  judgment  and  the  entire  amount  of  the 
indisputable  debts,  the  payment  of  which 
will  be  thrown  upon  the  real  estate.  The 
judgment  against  the  executor  Is  not  conclu- 
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slve  upon  tbe  helra  and  devisees  wbo  are 
not  in  privity  with  lilm,  (Gornett  t.  Macon, 
«  Call.  [D.  &  Clr.  Ct]  308,  337;  Blrely  t. 
Staley,  6  GilL  &  J.  432,  453;  CoUinson  t. 
Owens,  6  GllL  &  J.  4;  McCoy  v.  Nichols,  4 
How.  [Miss.]  81,  39;  Beckett  t.  Seloyer,  7 
OaL  21S;  Stone  t.  Wood,  16  m.  177,  179; 
Bobertson  v.  Wright,  17  Grat  534,)  because 
they  do  not  claim  under  him,  and  are  not 
IMUTtles  to  the  suit,  and  are  not  in  portion  to 
adduce  evidence  In  opposition  to  recovery,  or 
controvert  the  testimony  offered  in  support 
of  the  plaintiff's  case,  or  appeal  from  the 
judgment  when  rendered;  and  for  the  same 
reason  it  is  not  conclusive  upon  the  legatees, 
so  far  as  their  legacies  are  charged  upon  and 
payable  out  of  the  realty;  and  when,  there- 
fore, the  executor  seeks  the  realty  for  tbe 
payment  of  that  judgment,  those  who  are  en- 
titled to  Interest  in  the  real  estate  are  not 
bound  by  the  Judgment,  but  may  question 
the  claim  which  underlies  it  and  is  its  foun- 
dation. It  thus  appearing  that  the  Judg- 
ment is  conclusive  upon  the  legatees  as  to 
the  personalty  and  is  not  conclusive  as  to 
realty,  it  would  seem  to  follow  that.  If  it 
stands  and  may  be  used  as  a  shield  to  the 
executor.  It  will  protect  liim  in  applying  at 
least  the  personalty,  In  its  payment,  and  estop 
the  legatees  from  questioning  such  applica- 
tion, and  their  right  of  ultimate  contest  will 
be  limited  to  the  remnant  of  it  which  comes 
over  upon  the  realty  unpaid. 

Yet  another  consideration:  Tbe  proceeding 
to  sell  land  for  the  payment  of  debts  Is  a 
statutory  substitute  tor  an  action  against 
tbe  beir,  devisee,  or  legatee  whose  legacy  is 
diarged  upon  the  realty.  But  the  prerogra- 
tlve  court  holds  that  in  It  a  debt  actually 
claimed  cannot  l>e  contested.  Siurely  tbe  per- 
sons interested  in  the  land  shoved  not  be 
obliged  to  submit  to  the  sale  and  thereby 
perhaps  sacrifice  of  tb^  property,  to  make 
an  amount  sufficient  to  pay  such  invalid 
cialma  as  the  executor  may  be  pleased  to  re- 
port, merely  because  the  orphans'  court,  in 
which  the  proceeding  is  conducted,  lias  not 
power  to  investigate  the  merits  of  the  claims. 
Snch  a  condition  of  affairs  exhibits  a  strong 
necessity  for  the  interposition  of  equity, 
wb'en  it  shall  clearly  appear  that  the  pro- 
ceeding is  unjustly  conducted  to  injure  and 
defraud  the  applicant  for  its  assistance. 

The  substantial  reasons,  then,  for  an  at- 
tack upon  the  Judgment  at  this  time  are; 
First,  to  preserve  the  personalty  for  the  pay- 
ment of  Just  debts,  and,  to  tbe  extent  of  the 
unjust  portion  of  the  daim  underlying  the 
judgment,  exonerate  the  real  estate  from 
tbe  charge  of  those  debts;  and,  second,  to 
reduce  the  amount  of  money  to  be  made  out 
of  tbe  real  estate.  This  court  cannot  sit  in 
judgment  upon  the  lawful  acts  of  other  tri- 
bunals, and  review  the  conduct  of  those  tri- 
bunals, to  see  whether,  in  the  exercise  of 
their  rightful  powers,  they  have  committed 
error,  either  in  law  or  in  fact;  but  its  pow- 
w  to  give  relief  against  a  Judgment  which 


has  been  procured  by  fraud  or  imposition  up- 
on another  court  is  beyond  all  question. 
Glover  v.  Hedges,  1  N.  J.  Eq.  119;  Boulton 
T.  Scott,  8  N.  1.  Bq.  238;  Tomkins  v.  Tom- 
kins,  11  N.  J.  £q.  512;  Reeves  v.  Cooper,  12 
N.  X  Eq.  223,  498;  Stratton  v.  Allen,  16  N. 
J.  Eq.  220;  Doughty  v.  Doughty,  27  N.  J. 
Eq.  315,  28  N.  J.  Eq.  581;  Raihroad  Co.  y. 
Titus,  28  N.  J.  Eq.  269;  Mechanics'  Nat 
Bank  v.  H  C.  Burnett  Manuf'g  Co.,  33  N. 
J.  Eq.  486;  Cutter  v.  Kline,  35  N.  J.  Eq.  534; 
Herbert  v.  HerbMt,  49  N.  J.  Eq.  70,  22  Atl. 
789;  Id.,  49  N.  J.  Eq.  566,  25  Atl.  366.  It 
deals  with  the  consciences  of  the  parties  to 
a  Judgment,  and  will  inquire  whether  those 
parties,  or  either  of  them,  have  intentionally 
withheld  or  concealed  from  the  court  in 
which  the  Judgment  was  rendered  any  fiict 
which.  If  disclosed,  would  tiave  shown  that 
there  was.  either  no  cause  of  action  or  no 
warrant  for  the  amount  of  the  recovery. 
Doughty  V.  Doughty,  Railroad  Co.  v.  Titus, 
supra.  In  the  present  case  the  charge  is 
that  both  parties  to  the  Judgment  colluded  to 
so  control  the  proceedings  in  the  law  court, 
and  conceal  from  that  court  pertinent  facts, 
as  to  procure  an  unjust  judgment  which 
could  be  used  to,  in  effect,  defeat  the  will 
of  Samuel  R.  Syms,  and,  Incidentally,  the 
payment  of  tbe  complainant's  legacy.  It  ap- 
pears that  William  3.  Syms,  of  tbe  city  of 
New  York,  died  testate  on  tbe  2d  of  April, 
1889,  leaving  a  large  estate.  He  had  no 
children.  By  his  will  he  bequeathed  to  each 
of  his  brothers,  Samuel  R.  Syms  and  John 
Q.  Syms,  and  to  his  sister,  Mary  E.  Serrell, 
a  legacy  of  $50,000,  and,  after  making  sun- 
dry other  legacies,  among  which  was  one  of 
$10,000  to  his  nephew  Parker  Syms,  the  son 
of  his  brother  Samuel  R.,  he  disposed  of  the 
residue  of  his  estate  to  his  widow,  Catharine 
E.  Syms.  His  widow,  his  brother  Samuel  R., 
Dr.  McBurney,  and  Mr.  Henry  C.  Tucker 
were  respectively  appointed  executrix  and 
executors  of  the  will.  The  will  was  admit- 
ted to  probate  by  the  surrogate  of  the  city 
and  county  of  New  York  on  tbe  22d  of  April, 
1889,  and  the  nominated  executors  and  ex- 
ecutrix qualified,  and  assumed  the  burden  of 
the  administration  of  the  estate.  It  appears 
that  Parker  and  Robert  Syms,  the  sons  of 
the  executor  Samuel  R.  Syms,  shortly  aftei- 
the  probate,  determined  to  contest  the  will, 
and,  because  they  were  not  heirs  at  law  or 
next  of  kin  to  their  uncle,  sought  the  co- 
operation of  their  father,  and  their  uncle, 
John  G.  Syms,  and  aunt,  Mary  E.  Serrell. 
Their  father,  after  some  consideration  and 
conference  with  counsel,  refused  to  take  part 
in  the  contest,  because  of  his  executorship, 
and  their  uncle,  John  G.  Syms,  did  not  enter 
it  because  be  bad  been  paid  a  portion  of  his 
$50,000  legacy,  which  he  was  unable  to  re- 
turn. Mrs.  Serrell  hesitated  for  a  time,  but 
finally,  upon  the  urgent  solicitation  of  her 
nephews,  Parker  and  Robert  Syms,  consent- 
ed to  become  the  contestant.  She  Insists 
that  it  was  understood  tbat  the  coi^^est  was 
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to  be  made  for  the  benefit  of  her  brotfaerg 
and  herself,  and  that  she  and  they  were  to 
share  equally  In  whatever  profit  should  re- 
enlt  from  it,  and,  in  case  of  an  unsuccessful 
and  fruitless  litigation,  were  to  equally  bear 
the  losses;  that  her  brothers  were  not  to  ap- 
pear personally  in  any  agreements  or  nego- 
tiations, but  were  each  to  be  represented  by 
a  son;  that  at  first  it  was  understood  that 
Parker  Syms  should  represent  his  father,  but 
afterwards  Robert  was  substituted  profea- 
Blonally  with  the  executor  Dr.  MeBurney, 
and  his  actire  participation  in  a  ault  against 
the  will  might  be  resented  by  Dr.  HcBumey 
In  such  a  way  as  to  disturb  their  amicable 
relations.  Besides,  as  has  been  noted,  he 
was  a  legatee  of  the  will  to  be  attacked.  In 
behalf  of  John  O.  Syms,  his  son  George  N. 
was  to  act.  As  wiU  presently  appear,  the 
defendants  deny  the  truth  of  this  inslstment, 
taking  the  ground  that  Robert  Syms  acted 
for  himself,  and  not  for  his  father.  The 
contest  was  commenced  late  in  April,  1880, 
and  on  the  7th  of  May  Mrs.  Serrell  and  her 
nephews,  Robert  and  George,  entered  into 
an  agreement  in  writing  with  one  Bomeisler, 
a  lawyer  of  the  city  of  New  York,  by  which 
Mr.  Bomeisler  was  intrusted  with  the  man- 
agement of  the  litigation  for  a  fee  contingent 
upon  its  success  and  the  amount  of  recov- 
ary.  In  this  agreement  Mrs.  Serrell  and  her 
nephews  were  parties,  appar«itly  In  their 
own  right,  and,  by  recital,  Mr.  Bomeisler 
was  styled  "their"  attorney.  About  the  same 
time  a  paper  was  pres«ited  to  Mrs.  Serrell 
by  either  Parker  or  Robert  Syms  for  her 
signature,  whereby  she  was  to  bind  herself, 
among  other  things,  to  share  the  profits  of 
the  contest  with  her  nephews,  Robert  H.  and 
George  N.  Syms.  This  paper  Mrs.  Serrell 
refused  to  sign,  because,  she  says,  she  had 
verbally  promised  to  divide  the  profits  with 
her  brothers,  and  was  unwilling  to  renew 
that  promise  in  writing,  or  to  sign  any  paper 
which  would  apparently  recognize  the  broth- 
ers' sons  as  entitled  in  their  fathers'  steaa. 
Very  soon  after  the  agreement  with  Mr. 
Bomeisler  was  signed,  negotiations  were  had 
for  a  settlement  of  the  contest,  which,  early 
in  June,  resulted  In  a  compromise,  whereby, 
upon  the  payment  of  $175,000  to  Mrs.  Serrell, 
the  litigation  was  discontinued,  and,  to  ef- 
fectuate the  compromise,  general  releases 
were  given  by  Mrs.  Serrell,  and  also  her 
brothers,  Samuel  R.  and  John  G.,  not  only  to 
the  residuary  legatee  and  devisee  of  William 
J.  Syms,  but  also  to  the  estate  of  William  J. 
Syms  and  the  executors  of  his  wIlL  Prior 
to  the  7th  of  Jane  the  |176,000  was  paid  to 
Mrs.  Serrell,  and,  after  she  had  disbursed 
therefrom  $27,262  for  the  expenses  of  the 
litigation,  she  divided  the  remaining  $147,- 
738  between  her  brothers  and  herself,  to  each 
'$49,246.  At  the  time  of  payment,  because 
she  feared  that  by  her  contest  she  had  In- 
curred the  displeasure  and  resentment  of 
Oatharine  B.  Syms,  she  exacted  an  agree- 
ment with  ber  brothws,  which  Samuel  drew 


with  his  own  hand,  whereby,  to  use  the  lan- 
guage of  that  document,  "in  consideration  of 
the  division  of  money  obtained  by  said  Mary 
B.  Ses'reU  In  compromise  of  the  contest  uA 
the  will  of  their  brother  W.  J.  Syms,  and  of 
other  valuable  consideration,"  they  agreed 
"that,  in  case  Mrs.  Catharine  Syms,  widow 
of  their  late  brother  W.  J.  Syms,  should  give, 
by  will  ac  otherwise,  to  either  of  the  parties 
hereto  any  sums  of  money  or  property,  at 
any  time,  they  will  share  the  same  equally 
with  each  other,  the  intent  being  that  the 
parties  hereto  shall  be  equally  benefited  by 
any  gifts  from  her  or  proceeds  from  her  es- 
tate." Samuel  R.  Syms  was  then  peoinlari* 
ly  embarrassed  by  pressing  obligations, 
among  which  was  an  indebtedness  of  980,- 
000  to  his  sister,  Mrs.  Serrell,  and  In  urgent 
need  of  money.  When  Mrs.  Serrell  |MiId  him 
a  share  of  the  profits  of  the  compromise  she 
made  the  payment  by  giving  him  the  dUfav 
ence  between  the  $48,246  and  his  indebted- 
ness to  her,  and  canceled  that  Indebtedness. 
She  testifies  that  when  she  promised  to  pay 
her  brother  Samuel  one-third  of  the  amonat 
to  be  realized  from  the  contest  be  had  dedar* 
ed  that  he  would  not  assist  in  the  litigation, 
but,  as  executor,  would,  on  the  contrary,  re- 
sist it;  also  that  he  did  not  claim  a  right  In 
any  portion  of  the  moneys  that  might  be 
realized  through  the  contest,  but  at  the  same 
time  he  said  that  his  sister  could  do  as  she 
pleased  In  paying  part  of  those  moneys,  and, 
if  she  should  pay  him  anything,  such  pay- 
ment' would  be  her  free  gift  She  says  that 
it  was  with  the  understanding  that  she  was 
to  pay  him  one-third  of  the  net  proceeds  that 
she  went  into  the  contest  Both  Parker  and 
Robert  Syms  deny  that  It  was  understood  as 
Mrs.  Serrell  claims,  and  in  Robert's  behalf 
they  assert  that,  aft«  their  father  and  nude 
John  had  refused  to  become  parties  to  the 
contest,  their  aunt  expressed  a  willingness  to 
go  Into  the  contest  for  the  benefit  of  herself 
and  all  h«r  nephews  and  nieces,  and  after- 
wards agreed  to  go  into  it  with  Robert  and 
George  individually,  and  not  as  r^^iresenta- 
tlves  of  others.  They  also  testify  that,  be- 
fore Mrs.  Serrell  paid  their  father,  Robert  re- 
quested the  father  to  go  to  his  aunt  and  get 
the  money,  and,  to  properly  equip  blm'for 
his  errand,  gave  him  a  written  demand  apon 
Mrs.  Serrell  for  it  It  does  not  appear  that 
such  a  demand  was  deUvered  to  Birs.  Ser- 
rell, and,  although  she  was  not  called  upon 
to  deny  Its  receipt  I  think  that  a  dedamtion 
of  Robert,  made  some  time  after  the  pay- 
ment, that  she  had  "nothing  to  show"  to  pro- 
tect her  against  a  salt  by  him  for  the  money, 
(to  which  I  shall  refer  in  another  connection,) 
sufficiently  establishes  that  it  was  not  de- 
livered to  her.  Upon  hearing  of  some  simi- 
lar declaration  to  that  which  has  Just  been 
stated,  Mrs.  Serrell  demanded  that  her  neph- 
ews, Robert  and  George,  exeente  a  release 
to  her,  a  draft  of  which  she  had  prepared 
and  sent  to  each  of  them.  TbaX  release  was 
as  follows: 
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"Bayonne,  July  Ist,  1890. 

"We^  tbe  tmderslgned,  having  ent«iBd  with 
onr  aunt,  Mra.  Mary  B.  Serrell,  Into  an  agree- 
ment with  Louis  Edwin  Bomelfder,  whereby 
said  Bomelsler  was  to  act  as  our  attorney  of 
record  In  the  contest  of  the  will  of  William 
J.  Syms,  and  In  which  agreem«it  we  bind 
ourselves  to  pay  the  snld  Bomelsler  certain 
Bonis  of  money,  contingent  on  a  successful 
result  of  the  contest  or  of  a  compromise, 
and,  as  the  aforesaid  contest  resulted  In  a 
compromise,  and  as  our  aunt,  Mary  E.  Ser- 
rell, has  paid  said  Bomelsler  In  fall,  and  aim 
paid  all  other  disbursements,  as  was  agreed 
upon,  and  made  such  other  division  of  the 
proceeds  of  the  said  compromise  as  agreed 
upon: 

"Mow,  tberef(»%,  we,  the  undersigned,  do, 
for  oureelves,  our  heirs,  executors,  and  as- 
signs, forev«-  release  our  aunt,  Mary  E.  9&[- 
rell,  from  an  obligation  In  this  matter." 

GeM'ge  signed  the  release  as  It  was  pre- 
pared, but,  before  Robert  signed  It,  he  had 
«  coQversation  with  his  father,  as  Is  here- 
after stated,  and  then,  changing  the  words 
"as  agreed  upon,"  foUowlag  the  word  "com- 
promise," at  the  «ad  of  the  first  paragraph, 
to  the  words  "as  was  satisfactory,"  ex- 
ecuted the  paper. 

Mrs.  Serr^  Is  cwroborated  in  important 
partlcnlarB,  which  tend  to  show  the  truth 
of  her  Inslstment,  by  her  two  'sons  and  the 
wife  of  one  of  them,  and  also  by  her  brother 
John  and  his  son  Gkorge,  both  of  whom,  in 
substance,  testify  that  tiielr  nnderstandlng 
was  that  Robert  and  <3eorge  appeared  mere- 
ly as  the  representatives  of  their  fathers. 
The  teetlm<»y  very  clearly  exhibits  that  dur- 
ing the  entire  suit  Parlcer  and  Robert  Syms 
worked  together,  and  were  cognizant  of  the 
understanding  with  Oielr  aunt,  as  they  were 
of  every  fact  tn  the  proceedings  of  which 
the  above  narrative  Is  given.  The  claim 
npon  which  the  disputed  Judgment  is  founded 
is  made  up  of  the  $49,246  paid  by  Mrs. 
SMTell  to  Samuel  R.  Syms,  with  Interest 
thereon,  and  items,  not  now  disputed, 
amounting  to  less  than  $4,000. 

The  executor  Parker  Syms  pleaded  the 
geaetal  issue  to  his  brother's  declaration, 
and  the  case.  Instead  of  being  tried  in  open 
court  by  a  Jury,  was  sent  to  a  refo^e,  be- 
fore whom  six  witnesses  were  produced,— 
the  plaintiir,  his  mother,  bis  two  sisters,  his 
brother-in-law,  and  Hr.  Bomelsler.  No  wlt- 
neSMS  were  produced  in  behalf  of  the  de- 
fendant. The  defendant  appeared  by  counsel 
before' tbe  referee,  and  that  counsel  cross- 
examined  tbe  plalntlCCs  witnesses  in  sucb  a 
manner  that  It  is  Impossible  to  read  the 
cross-examination  without  an  abiding  con- 
vlctloD  that  it  was  Intended  to  aid  tbe  plain- 
tiff's case,  rather  ttaan  to  defend-  against  it 
and  defeat  It. 

Of  all  the  documents'  referred  to  in  the 

statement  of  facta   above  given,   only  the 

agreement  with  Mr.  Bomelsler  respecting  his 

contingent  fee  was  put  In  evidence.    In  that. 

v.28A.na8— SO 


agreement;  it  Is  remembered,  Mrs.  Serrdl 
and  her  nephews  styled  Bomelsler  as  "tbeir" 
attorney.  The  proposed  agreement  by  Mrs. 
Serrell  to  share  the  profits  of  the  litigation 
with  her  nephews  Instead  of  their  fathers, 
which  Mrs.  Serrell  refused  to  sign,  was  noit 
referred  to.  Neitho:  <the  rdease  by  Samud 
R.  Syms  and  his  brother  John  to  the  estate 
of  'William  J.  Syms  and  his  residuary  legatee, 
Catharine  E.  Syms,  nor  the  agreement  be- 
tween Mrs.  Serrell  and  her  brothers  to  share 
any  proceeds  or  gifts  from  Catharine  B.  Syms 
or  her  estate,  nor  the  release  of  Robert  and 
George  Syms  to  Mrs.  Serrell,  were  produced. 
The  plaintiff  testified,  as  an  excuse  for  the 
nonproductlon  of  Mrs.  Serrell  as  a  witness, 
that  «die  was  then  ill,  and  absent  from  home; 
and  that  excose  was  suffered  to  accoimt  for 
her  absence,  no  application  being  made  to 
contlirae  tbe  case  until  her  attendance  could 
be  bad.  Neither  she  nor  her  sons  nor  ho: 
danghtw-in-law  nor  John  6.  Syms  nor  George 
N.  Syms  were  produced  by  the  executor,  al- 
though the  case  abundantly  discloses  that 
they  were  Imown  by  him  to  be  most  material 
witnesses  In  his  behalf.  Although  the  ex- 
ecutor was  sued  In  a  representative  capacity, 
be  made  no  objection  to  the  plaintiff  being 
sworn  In  his  own  behalf,  and  testifying  both 
to  conversations  and  transactions  with  his 
decedent  Indeed,  It  Is  dlfllcult  to  see  how 
the  case  could  have  been  more  carefully 
managed  to  support  tbe  plaintiff's  claim,  and 
exclude  from  the  court's  consideration  the  ' 
insistment  of  Mrs.  Serrdl  that  she  agreed  to 
give  the  $49,246  to  her  brother  Samuel,  and . 
did  fulfill  her  promise,  and  that  she  always 
persistently  refused  to  recognise  any  right  in 
RobMt  to  share  in  any  portion  of  tbe  com- 
promise. Coupled  with  this  Indicia  of  col- 
lusion should  also  be  mmtloned  the  signif- 
icant facts  that  Robert  Syms,  as  tbongh  an- 
ticipating the  recovery  of  a  Judgment,  foiled 
to  qualify  as  executor  of  his  father's  estate, 
and  his  mother,  as  though  anticipating  the 
exhaustion  of  the  estate  by  the  debts,  dis- 
sented to  the  acceptance  of  the  provisions  of 
her  husband's  will  In  lieu  of  dower,— which 
are  urged  as  indicative  of  a  preconcerted 
design.  If  it  were  within  the  power  of  this 
court  to  afford  the  complainant  relief  against 
the  Judgment  upon  the  establishment  mere- 
ly of  collusion  between  the  parties  to  It,  in 
pursaance  of  which  impwtant  evidences  were 
intentionally  withheld  from  the  court,  partlc- 
tilarly  where  that  collusion  is  coupled  with 
tbe  Aict  that  the  defendant  in  the  Judg- 
ment occupies  a  position  of  trust  and  con- 
fidence, as  executor  of  bis  father's  vrill,  to 
each  of  the  legatees  thereunder,  which  de- 
mands from  him  tbe  eicerclse  of  a  more 
scrupulous  fidelity  than  such  collusion  will 
admit  of,  I  could  have  little  hesitation  in 
granting  it  relief.  But  this  court's  Jiulsdic- 
tlon  obtains  in  such  a  case  as  this  only  upon 
the  establishment  of  fraud,  and  to  establish 
that  the  proofs  must  show,  not  only  coQubIou 
and  the  intoitional  concealment  of  evidences, 
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bnt  also  that  the  evidences  withheld,  if  they 
had  lieen  presented  to  the  law  conrt,  would 
dearly  have  been  snfficient  to  defeat  the 
plaintlfTs  suit  In  othtf  words,  it  most 
deariy  appear  that  the  oollnsiTe  acts  have 
done  Injury  to  the  complainant.  It  is  not 
enough  that  they  create  doubt  as  to  the 
validity  of  the  claim,  and  present  a  contest- 
able case.  Herbert  y.  Herbert,  (<mi  appeal,) 
supra. 

This  brings  me  to  the  consideration  of  the 
defendants'  proofs  touching  the  merits  of 
Robert's  claim.  At  the  point  In  her  testi- 
m(«y  where  Hrs.  Serrell  asserts  that  she  re- 
fused to  agree  to  divide  the  proceeds  of  the 
compromise  with  her  nephews,  she  is  corrob- 
wated  by  her  children,  and  directly  contra- 
dicted by  her  nephews,  Robert  and  Parker, 
and  by  Mr.  Bomeisler.  Besides  that  contra- 
diction, the  defendants  testify  that  Samud 
R.  Syms  went  to  liis  Bister,  as  the  agent  of 
bis  son  Rol)ert,  armed  with  that  son's  writ- 
ten demand  for  the  money,  and,  after  being 
paid,  acimowledged  to  tliat  son  that  he  had 
received  the  son's  money,  and  thereafter  fol- 
lowed that  acknowledgment  by  repeated 
avowals  that  the  money  he  had  received  from 
bis  sister  belonged  to  Robert.  Parker  Syms, 
corroborated  by  Robert,  testifies  that  he  and 
Roltert  were  at  their  father's  house  when 
the  father  returned  from  Mrs.  Serrell's,  and 
that  Robert,  addressing  the  father,  said,  "Did 
yon  get  my  money?"  to  which  the  father  re- 
plied: "Of  course  I  did.  I  got  every  cent  of 
it,  as  I  told  you  I  would;"  and  then  proceed- 
,  ed  to  explain  that  the  payment  was  not  all 
made  in  cash.  The  testimony  as  to  the  dec- 
larations which  followed  this  admission  by 
Mr.  Syms  is  this:  Mrs.  Bledler,  a  sister  of 
Robert,  states  that  the  night  before  her  fa- 
ther was  stricken  with  apoplexy,  from  which 
he  died,  he  discussed  an  attach  that  his  co- 
executors  of  his  brother's  will  were  making 
upon  him  for  complicity  in  the  contest  of 
that  will,  and  said,  "I  am  prepared  to  go  into 
any  court  of  law,  and  prove  that  I  have  nev- 
er derived  any  benefits  and  received  any 
moneys  under  that  suit  whatever."  Of  the 
same  discussion  the  husband  of  this  witness 
testified,  respecting  Mr.  Syms'  declarations, 
as  follows:  "He  said  that  he  was  sure  to 
beat  them  in  this  contest,— he  was  sure  to 
vindicate  himself;  that  they  could  not,  by 
any  possibility,  show  that  he  had  any  parcel 
or  participation  In  the  suit  brought  by  Mrs. 
Serrell,  or  the  revocation  of  the  probate  of 
the  will  of  W.  J.  Syms;  that  he  had  received 
no  part  of  the  money;  that,  If  they  pointed 
to  any  money  that  had  been  paid  to  him. by 
Mrs.  Serrell,  he  could  satisfactorily  prove 
that  that  was  not  his  money;  that  was  Rob's 
money;  that  he  got  that  money  from  Mrs. 
Serrell  on  Rob's  order;  that  it  was  i)ot  his 
money  at  all,"  etc.  Another  witness  testi- 
fied that  upon  an  occasion,  some  time  after 
the  compromise,  at  the  seashore^  Robert 
said  to  his  father  that  Mrs.  Serrell  had  paid 
the  father  by  his  (Robert's)  authority,  but 


that  she  had  nothing  to  show  for  b«  pay- 
ment, and  consequently  be  could  sue  her  and 
make  her  pny  the  money  over  again;  and 
then  asserted  that  if  he  should  send  his  aunt 
the  rdease  which  she  had  demanded  from 
him  he  could  hold  his  fathw  accountable  for 
the  money  wtiich  the  aunt  had  paid,  and  his 
t&ther,  after  deliberating,  said,  "Tea,  that  is 
so."  A  real-estate  agent  testified  that  in  con- 
versation with  Samuel  R.  Syms  about  some 
mMtgages  Mr.  Syms  remarked  that  he  had 
received  $100,000  from  his  brother's  estate, 
part  of  which  belonged  to  one  of  his  sons. 
Two  witnesses  speak  of  a  time  when  Robert 
thought  of  using  some  of  the  money  paid  to 
his  father  by  Mrs.  Serrell  in  a  mining  ven- 
ture, and  say  that,  wliile  Mr.  Syms  strongly 
advised  against  such  use  of  the  money,  he 
at  the  same  time  admitted  that  bis  son  had 
the  right  to  it.  Mrs.  Syms,  Robert's  mother, 
testifies  that  her  husband  frequently  spoke 
of  Mrs.  Serrell's  payment  to  him  as  Roliert's 
money.  To  still  further  sustain  their  posi- 
tion by  discrediting  Mrs.  Serrell's  testimony, 
the  defendants  produce  an  affidavit  made  by 
their  aunt  early  in  1892,  after  her  brother's 
death.  It  appears  that  the  affidavit  was  so- 
licited by  Parker  Syms  to  enable  him,  as  ex- 
ecutor of  the  father's  estate,  to  secure  the  fa- 
tb^'s  commissions  as  executor  of  W.  J. 
Syms'  will,  and  that  it  was  represented  to 
Mrs.  Serrell  that  such  an  affidavit  was  need- 
ed, not  only  to  secure  the  commissions,  bat 
also  to  protect  her  brother's  memory  by  re- 
futing the  cliarge  that  he  had  been  unfaith- 
ful to  his  trust  by  complicity  in  an  attack 
ai>on  the  will  he  had  sworn  to  execute.  The 
affidavit  was  prepared  and  sent  to  her  to  sub- 
scribe and  swear  to.  Among  other  things, 
it  stated  that  she  and  George  N.  and  Robert 
H.  Syms  had  agreed  to  share  equally  in  the 
expenses  and  profits  of  the  will  contest,  and 
that,  pursuant  to  the  agreement,  she  had 
paid  ?49,246,  the  share  of  Robert,  to  Robwt's 
father,  by  Robert's  consent  and  direction. 
To  these  facts  she  avrore.  The  affidavit  also 
contained  the  further  statement  that  the  pay- 
ment to  Samuel  was  in  trust  for  Robert,  and 
that  Samuel  did  not  in  any  manner  aid  or 
abet  the  will  contest,  and  did  not  receive 
any  part  of  the  money  in  pursuance  of  an 
agreement  by  which  it  was  to  be  paid  to 
him,  and  was  not  at  all  financially  interest- 
ed In  the  contest.  These  statements  she 
struck  out  of  the  affidavit  That  which  she 
swore  to  certainly  conveyed  the  impression 
tliat  Robert  had  agreed  with  her  Independ- 
ently of  his  father,  and  in  his  own  right,  and 
that  the  money  paid  to  the  father  was  paid 
in  obedience  to  Robert's  order  and  consent, 
and  it  Is  Inconsistent  with  the  testimony  she 
has  given  in  this  suit  Although  its  consid- 
eration la  connection  with  that  part  of  the 
proposed  affidavit  which  she  rejected  and  the 
evidence  in  this  suit  suggests  that  it  was 
meant  to  be  evasive  and  misleading,  it  must, 
in  a  great  degree,  destroy  the  confidence  with 
which  Mrs.  Serrell's  testimcmy  might  other 
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wise  be  accepted.  I  think  that  It  is  but  Jiist 
that  I  should  here  refer  to  the  following  cir- 
cnmstances,  which  appear  to  me  to  strongly 
point  to  the  present  attitude  of  Mrs.  Serrell 
as  sincere:  Immedltfitely  after  the  compro- 
mlse  of  the  will  contest  Mrs.  Serrell  made 
Parker  and  Robert  a  present  of  $20,  which 
Piu^er  acknowledged  by  a  letter  dated  June 
21,  1880,  in  this  language:  "I  quite  agree 
with  you  that  we  should  be  mutually  thank- 
ful and  congratulate  oiuseives  on  the  suc- 
cess of  the  legal  afTair.  I  am  very  glad  it  is 
OTCr,  and  that  It  reached  so  satisfactory  an 
end,  tor  It  was  certainly  like  getting  that 
amount  out'  of  the  fire.  Father  sent  me  a 
check  from  you  for  $20  for  Robert  and  my- 
self. Many  thanks;  it  will  cover  our  ex- 
penses in  the  matter."  And  the  following 
Christmas  she  made  each  of  them  another 
present,  which  evoked  from  their  mother  a 
letter  containing  these  expressions:  "It  was 
especially  generous  of  you  to  give  Parker 
and  Robert  such  an  expression  of  your  ap- 
preciation. We  all  gratefully  recognize  the 
fact  of  all  we  owe  you  in  the  great  comfort 
we  enjoy,  and  that  you  surely  are  not  the 
one  to  need  express  an  obligation,  since, 
while  the  boys  worked  earnestly  and  very 
hard,  yet  all  their  efforts  would  not  have 
availed  at  all  without  you.  None  of  our  fam- 
ily forget  all  the  comfort,  and  especially  the 
relief  from  care  and  anxiety,  you  have  so 
brought  to  your  brother  and  his  family,  in 
which  I  am  glad  the  boys  could  aid  to  a  de- 
gree." I  think  it  is  perUnent  in  this  connec- 
tion to  ask  whether  Mrs.  Serrell  would  have 
been  thus  grateful  to  bee  nephew  Robert  if 
she  bad  known  that  by  his  work  he  had  gain- 
ed nearly  $50,000.  Amidst  the  conflicting 
evidences.  It  is  difficult  to  determine  precise- 
ly what  merit  the  claim  upon  which  the  Judg- 
ment is  founded  has.  It  is  a  question  of  the 
credibility  of  witnesses,  and  disputable, 
whether  or  not  Mrs.  Serrell  agreed  to  divide 
the  profits  of  the  will  compromise  with  her 
nephews,  Robert  and  George.  And  beyond 
this  question,  if  It  be  resolved  in  the  afflrma- 
tiTe,  is  the  important  inquiry  as  to  the  ca- 
pacity In  which  Samuel  R.  Syms  took  the 
money.  Did  he  take  it  for  himself  or  as  the 
agent  of  Robert?  If  he  took  it  in  his  own 
right,  then  th^e  was  no  privity  of  contract 
between  him  and  his  son,  and,  even  though 
the  money  was  rightly  the  property  of  the 
son,  the  son  was  without  cause  of  action  at 
law.  But,  whatever  may  have  been  the  in- 
tention of  Mrs.  Serrell  when  the  payment 
was  made,  if  the  money  rightfully  belonged 
to  Robert,  and  Samuel  recognized  the  right 
of  his  son  to  it,  and,  as  his  agent,  received 
the  payment  thereof,  the  son  would  be  enti- 
tled to  subsequently  recover  It  from  him  or 
his  estate.  Sergeant  y.  Stryker,  16  N.  J. 
Law,  464;  Nolan  v.  Manton,  46  N.  J.  Law, 
231;  Westcott  v.  Sharp,  60  N.  X  Law,  892, 
13  AU.  243.  It  Is  upon  this  inquiry  that  the 
testimony  as  to  fbe  written  demand  of  Rob- 
cxt  and  the  declarations  of  Samuel  R.  Syms 


pertinently  bear.  After  a  careful  scrutiny  of 
this  testimony,  I  reach  this  conclusion,  which 
U  sufficient  for  purposes  of  this  case,  that,  U 
the  testimony  does  not  sustain  Robot's 
claim,  it  at  least  falls  to  demcostrate  that  it 
is  without  validity.  Because  of  the  collusive 
appearance  of  the  judgment,  the  suspicious 
environments  of  Its  recovery,  and  the  de- 
pendent character  of  the  complainant,  I 
would  be  glad  to  so  control  It  that  its  merits 
ntlght  be  considered  by  a  jury,  but,  as  I  un- 
derstand the  decision  of  the  court  of  errors 
and  appeals  in  Herbert  v.  Herba-t,  such  a 
disposition  in  this  case  is  not  within  my  pow- 
er. I  am  therefore  constrained  to  dismiss 
the  complainant's  bill. 


(62  N.  J.  B.  m) 
WATSON  V.  WATSON. 
(Court  of  Chancery  of  New  Jersey.     Feb.  10, 

1894.) 
DivoKOE— Desbrtion  bt  Wife— What  CoNHit- 

TnTK8. 

Desertion,  as  a  statutorv  ground.  Is  not 
shown  by  the  mer.e  withdrawal  of  a  wife  from 
her  husband's  bed,'  he  submitting  thereto,  where 
they  continued  to  appear  together  at  the  table 
of  the  boarding  house  at  which  they  were,  and 
consulted  indirectly  as  to  the  needs  and  com- 
forts of  their  children  at  school,  the  wife  caring 
for  their  rooms  and  linen,  while  the  husband 
supplied  her  with  money,  and  paid  her  board. 

Suit  by  George  E.  Watson  against  Mary  L. 
Watson  for  divorce.  On  exceptions  to  mas- 
ter's report,  advising  that  the  petition  be  dis- 
missed. Exceptions  overruled,  and  petlUcm 
dismissed. 

Gilbert  OoUins,  tor  complainant. 

McGILL,  Ch.  The  petitions  and  defend- 
ant were  married  In  1871,  and  from  that 
time  until  1890  lived  together  as  husband 
and  wife.  In  April,  1890,  upon  the  occasion 
of  a  disagreement,  at  wUch  the  husband, 
as  he  says,  merely  scolded  her,  the  wife  with- 
drew from  his  bed,  and  declared  that  idie 
would  never  occupy  It  with  him  again.  She 
thereupon  removed  to  the  front  or  sitting 
room  of  the  two  apartments  they  occupied 
in  a  boarding  house,  locked  the  door  be- 
tween the  apartments,  and  made  her  bed- 
room there  until  JTuly,  1892,  when  she  took 
board  at  anothH'  place.  I  find  that  diu-ing 
the  time  in  question,  although  the  communi- 
cations  between  the  husband  and  wife  were 
rude  and  severely  constrained,  they  never- 
theless admitted  of  indirect  consultations 
concerning  the  needs,  comfort,  and  welfare 
of  their  two  daughters,  who  were  away  at 
school.  The  wife  also  cared  for  their  rooms 
and  linen,  and  the  husband  gave  her  money 
for  her  wants,  and  paid  her  board.  They 
appeared  at  meals  at  the  same  time,  and  at 
the  same  table,  so  that  their  disagreement 
did  not  manifest  Itself  to  other  boarders  in 
the  house.  The  petition  was  filed  early  in 
the  year  1893,  and  alleges,  as  ground  for  di- 
Twce,  a  willful,  continued,  and  obstinate  de- 
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sortion  by  the  bnaband  for  two  yean.  To 
covo-  that  BtatatWT  period,  the  petitioner 
seeks  to  include  a  portion  of  the  time  prior 
to  July,  1892,  and  hence  the  question  is  pre- 
sented whether  the  withdrawal  of  a  wife 
from  sexual  intercourse  with  her  husband, 
assuming  that  there  was  no  Just  cause  for 
the  withdrawal,  alone  constitutes  "desertion," 
within  the  meaning  of  the  statute. 

A  single  word  as  to  a  suggestion  of  ac- 
quiescence on  the  part  of  the  petitioner.  It 
does  not  appear  that  he,  with  determined 
earnestness,  evtf  sought  the  restoration  of 
his  marital  rights.  He  appears  rather  to 
have  submitted  to  the  position  In  which  bis 
wife's  determination  placed  him,  acting  as 
one  who,  for  cause,  acquiesces  in  the  Just- 
ness of  a  decision  against  him,  basing  what- 
ever feeble  effort  he  may  have  made  in  that 
direction  upcm  consideration  for  their  chil- 
dren. Upon  her  part,  on  the  contrary,  the 
attitude  appears  to  be  one  of  distress,  and 
yet,  filled  with  consciousness  of  power  which 
the  right  gives,  she  fearlessly  demands  her 
support  from  him.  I  think,  however,  that 
this  appearance  of  acquiescence  of  the  hus- 
band rests  totf  largely  upon  inference  and 
conjecture  to  be  made  the  basis  of  a  deci- 
sion. I  prefo*  to  assume  that  there  was 
no  acquiescence,  and  to  meet  the  question 
first  stated.  I  have  read  with  interest  the 
elatxN'ate  argument  of  Mr.  Bishop,  In  his 
work  on  Marriage,  Divorce,  and  Separation, 
(volume  2,  I  1676  et  seq.,)  in  favor  of  an  af- 
firmative answer  to  this  question  as  the  "bet- 
ter opinion,"  but  I  am  unwUling  to  accept  it 
as  the  true  construction  of  our  statute.  The 
word  "de8ertI<Mi,"  I  think,  is  used  In  the  sense 
of  "abandon,"  to  the  extent  that  the  deserted 
party  must  be  deprived  of  all  real  com- 
panionship and  every  sabstantial  duty  which 
the  other  owes  to  him  or  her.  It  would,  I 
think,  degrade  the  marriage  relation  to  hold 
that  it  is  abandoned  when  sexual  intercourse 
only  ceases.  The  lawfulness  of  that  Intei^ 
course  is  perhaps  a  prominent  and  distinguish- 
ing feature  of  married  life,  but  it  Is  not  the 
sum  and  all  of  It  The  higher  sentiment  and 
duty  of  unity  of  life,  Interest,  sympathy, 
and  companionship  have  an  Important  place 
in  it,  and  the  thousand  ministrations  to  the 
physical  comforts  of  the  twain,  by  each  in 
his  or  her  sphere.  In  conalderaticKi  of  the 
marriage  obligation,  and  without  ceaseless 
thought  of  pecuniary  recompense,  fills  it  up. 
These  latter  factors  may  possibly,  to  some 
«ztent,  exist  In  other  relations  of  life,  but  not 
in  completeness.  They  axe  all  necessary  to 
the  perfect  marriage  rdation.  My  opinion 
is  that  our  statute  means  that  divorce  may 
be  had  when  substantially  all  of  these  duties 
and  amenities  shall  have  been  abandoned  by 
the  gnilty  party,  wlllfuUy,  contlnuedly,  and 
obstlnatdy,  for  two  years,  and  not  until  then. 
In  other  words,  the  desertion  must  be  com- 
plete, not  partial;  and,  whoi  the  party  ac- 
cused remains  in  discharge  of  any  duties 
which  rise  la  value  above  mere  pretense 


and  fortn,  tfte  desertion  which  the  statate 
oontemplatea  does  not  exist.  This  I  under- 
stand to  be  the  meaning  accorded  to  the 
word  "desertion"  in  the  statute  of  Massachu- 
setts. Southwlck  V.  Southwlck,  97  Mass.  327; 
Magrath  v.  Magrath,  103  Mass.  577;  Cowles 
V.  Cowles,  112  Mass.  298.  In  the  present 
case,  I  find  that,  within  two  years  prior  to 
the  filing  of  the  bill,  the  defendant  did  re- 
main with  her  husband,  in  the  discharge  of, 
at  least,  a  substantial  portion  of  her  duty  to 
him.  I  will  sustaiQ  the  master  in  his  con- 
clusion, and  dismiss  the  petition. 


WORKINGMBN'g  MUT.  BLDG.  LOAN 

ASS'N  V.  McOILUGK  et  el 

(Court  of  Chaneery  of  New  Jersey.     Feb.  6, 

1894.) 

XORTOAOBS— FORSCLOSCBS— SKBEm'B  8aU^~ 

Leoalxtt. 
The  attorney  for  defendants,  who  had 
a  three-fourths  interest  in  lands  sold  on  fore- 
closure, attended  at  the  time  and  place  of  sale 
12  times,  but  the  sale  was  adjourned  each  time 
in  the  interest  of  complainant  He  intended  to 
attend  on  the  day  the  land  was  sold,  and  bid 
on  the  property,  and  so  informed  complainant's 
attorney  the  evening  before;  but  being  busy  at 
the  time,  the  hour  of  sale  passed  wraiout  his 
noting  it  until  about  10  minutes  after  the  sale, 
when  such  attorney  informed  him  it  had  been 
made.  He  endeavored  to  have  the  land  re-of- 
fered, but  failed.  Twenty  minutes  after  tite 
hour  fixed  for  the  sale,  the  sheriff  sold  the  land, 
to  a  party  interested  in  the  property,  on  a  single 
bid  for  about  half  Its  value.  Held,  that  the 
sale  should  be  set  aside. 

Action  by  the  Worltingmen's  Mutual  Build- 
ing Loan  Association  against  Ann  McGlllIek 
and  others  to  foreclose  a  mortgage,  in  which 
there  was  Judgment  for  plaintiff,  and  a  sale 
of  the  mortgaged  premises  on  execution.  Part 
of  defendants  moved  to  set  such  sale  aside. 
Motion  granted. 

Allen  H.  Strong,  for  the  motion.  Van  Caeef, 
Daly  A.  Woodbridge,  opposed. 

BIRD,  V.  0.  Courts,  In  ffiaposing  of  gues- 
tions  arising  upon  Judicial  sales,  have  two 
objects  In  view,  namely,  to  give  character 
and  integrity  to  Judicial  sales  In  the  public 
mind,  and  also  to  secure  the  highest  and  best 
price  for  the  property  sold.  On  the  one 
hand,  this  Justifies  bidders  in  feeling  assured 
that  their  claims  will  not  be  trifled  with,  and 
also  protects  the  property  offered  toe  sale 
from  being  sacrificed.  Sound  pnblta  policy 
Involves  these  two  conditions.  With  this  in 
mind,  I  have  come  to  the  conclusion  that  the 
objections  to  the  sheriff's  sale  in  the  case 
In  hand  were  well  taken.  It  appears  that 
Mr.  Weigle  represented  the  complainant,  and 
Mr.  Allen  H.  Strong  represented  four  at  the 
defendants,  and  Messrs.  Tan  Cleef,  Daly  & 
Woodbridge  represented  another  Interest 
The  pr(Kierty  was  first  advertised  for  sale 
by  the  sheriff  on  the  23d  day  of  August  last 
and  was  adjourned  from  week  to  we^  at 
the  request  of  the  last-named  connselors,  In 
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tbe  Interests  of  the  persons  to  whom  the 
property  was  struck  off,  till  the  22d  day  of 
November  following:  Mr.  Strong  was  pres- 
ent at  the  place  at  whldi  the  property  was 
to  be  offered  for  sale  on  the  first  day  named, 
and  was  la  attendance  npon  every  day  to 
which  the  sale  was  adjourned,  until  the  last- 
named  day,  when  the  property  was  offered 
for  sale,  and  struck  off  to  Meyer.  Mr.  Strong 
was  interested  in  behalf  of  his  dients,  who 
owned  about  three-fourths  in  Interest  of  the 
fee.  He  intended  to  be  present  when  the  prop- 
erty was  offered  for  sale.  On  the  evening 
before  the  sale  he  met  Mr.  Weigle,  the  solic- 
itor of  tbe  complainants,  and  informed  him 
that  be  intended  to  be  present  the  next  day, 
and  to  bid  on  the  property.  The  usual  time 
for  making  sales  by  the  sheriff  had  been  2 
o'elocb.  Mr.  Strong  was  unexpectedly  de- 
tained with  business  In  his  office,  and  2 
o'clock  arrived  and  passed  without  his  not- 
ing tbe  time  until  nearly  or  about  half  past 
2,  when  Mr.  Weigle  informed  him  that  the 
sale  had  taken  place.  The  sale  was  for  $930, 
being  less  than  f4  above  the  amonnt  of  the 
decree  and  all  costs.  It  is  claimed,  upon  tbe 
part  of  the  objectors  to  the  confirmation  of 
this 'sale,  that  the  property  Is  worth  about 
$2,000,  and  this  claim  has  not  been  disputed. 
That  Mr.  StroQg  intended  to  be  present,  and 
to  bid,  in  tbe  interests  of  his  clients,  beyond 
tbe  amount  for  wblcjh  tbe  property  was 
struck  off,  is  perfectly  clear.  It  is  also  per- 
fectly dear  that  the  property  was  struck  off 
to  Meyer  for  very  much  less  than  its  real 
value,  even  at  a  EdierlfTs  sale.  It  is  not  dis- 
puted that  the  purchaser  attended  the  sale 
and  made  his  bid  in  the  behalf  of  one  who 
claims,  directly  or  indirectly,  an  interest  in 
the  land.  I  have  said  that  Mr.  Strong  In- 
t<»ided  to  be  present  at  the  sale,  and  to  bid 
for  tbe  property  In  behalf  of  his  clients. 
They  had  employed  him  for  this  purpose, 
and  nndoubtedly  relied  npon  him  as  they  iiad 
a  right  to.  His  insistment  ia  that  the  sale 
was  a  surprise  to  him,  and  certainly  it  was 
to  his  clients.  He  therefore  insists  that  his 
clients  ought  to  be  relieved  therefrom  by  re- 
fusing to  confirm  the  sale. 

The  question,  therefore,  Is  whether  or  not, 
under  tbe  drcumstances,  considering  the  sur- 
prise, the  lnade<iuacy  of  the  price,  and  tbe 
tact  that  the  purchaser  did  not  buy  in  his 
own  interests  nor  for  a  stranger,  tbe  objec- 
tions to  confirmation  ought  to  prevail.  The 
surprise,  I  think,  was  complete.  It  cannot 
be  said  that  there  was  any  negligence  or  in- 
advotence,  when  regard  is  had  to  tbe  trust 
most  dearly  arising  from  the  accommoda- 
tions afforded  to  each  other  by  tbe  respective 
comtsel  in  this  case.  Cotmset  had  a  right  to 
expect  that  no  sale  would  take  place  so  has- 
tily wKhoat  bis  first  being  informed  that  it 
was  about  to  take  place.  The  oomplainant's 
comisel  knew  that  Mr.  Strong  had  been  In  at- 
tendance at  least  12  times,  once  eac2i  week 
dating  that  nnmber  of  weeks,  with  the  view 
ot  porcbaslng  the  property,  and  had  inform- 


ed him  partlculatly,  the  night  before  tbe  sale, 
that  he  expected  to  be  present  and  to  bid. 
Tliis  view  is  enforced  by  the  fact  that  nd- 
ther  the  counsel  of  the  complainant  nor  the 
counsd  of  the  purchaser  were  present  at  tbe 
honr  named  for  the  sale,  nor  did  dtb«  of 
them  appear  until  they  were  sent  for.  It 
appears  that  the  purchaser  wanted  to  re- 
turn to  New  York,  his  place  of  business,  by 
the  2:17  train  from  New  Brunswick,  and 
urged  that  the  sale  might  take  place  that  he 
might  do  bo;  but  when  he  procured  the  at- 
tendance of  his  counsd  It  was  too  late  for 
that  purpose,  and,  when  the  presence  of  the 
counsd  of  the  complainant  was  had,  it  was 
at  least  2  o'dock  and  20  minutes.  In  the 
mean  time  his  counsd  told  him  that  he  could 
not  leave  New  Brunswick  for  New  York  un- 
til 3:10,  but  that  he  could  buy  the  property, 
and  would  have  time  enough  to  examine  it, 
after  buying  it,  before  the  train  left  Coun- 
sd for  complainant  says  that  Just  as  soon 
as  he  entered  the  sheriff's  office  the  sheriff 
commenced  reading  the  conditions  of  sale, 
and,  after  reading  them,  offered  the  property 
for  sale  Immediately,  and  that,  upon  the  sin- 
gle bid  being  made  by  Meyer,  the  property 
was  struck  off  to  him.  He  then  went  to  Mr. 
Strong's  ofllce,  (he  says  it  was  not  yet  half 
past  2,)  and  informed  him  of  the  sale^  and 
Mr.  Strong  immediately  sought  out  Mr.  Mey- 
er with  the  view  of  having  the  property 
again  offered  for  sale,  but  tbe  latter  refused, 
and  Insisted  upon  tlie  benefit  of  his  bid. 

The  Inadequacy  of  the  price  is  also  quite 
Influential.  Tbe  purchaser  not  being  a  stran- 
ger, in  the  sense  In  which  that  phrase  is  used 
In  sudi  proceedings,  I  think  it  would  be  a 
great  infHngement  of  the  rule  above  stated 
to  deprive  the  objectors  to  the  confirmation 
of  this  sale  of  so  large  a  portion  of  this  land, 
or  of  Its  value,  under  tbe  droumstances,  and 
to  give  it  to  the  real  purchaser.  It  seems  to 
me  that  the  law  which  provides  that  it  shall 
appear  that  every  sale  made  by  a  Judicial  of- 
ficer Is  made  for  tbe  highest  and  best  price 
that  can  l)e  procured  at  the  time  for  the 
same,  when  pnH>erly  understood,  meets  this 
case,  and  protects  these  objectors.  While, 
technically  speaking,  the  sheriff  may  have 
performed  his  duty,  yet,  -when  the  court 
comes  to  take  all  of  the  facts  into  account, 
it  established,  beyond  any  dispute,  that  the 
property  did  not  sell  for  the  highest  and  best 
price  that  could  then  be  obtalaed  for  it.  I 
do  not  mean  to  insist  that  the  sheriff  had  any 
other  duty  to  perform,  bat  it  is  very  plain 
to  my  mind  that  those  who  knew  the  inter- 
ests of  Mr.  Strong  in  the  case  had  a  duty  to 
perform  If  the  sheriff  bad  not  They  knew 
perfectly  well  tliat,  if  Mr.  Strong  were  pres- 
ent the  property  would  sdl  for  a  higher  and 
a  better  price,  or,  if  they  did  not  have  such 
knowledge  as  led  to  a  conviction,  it  seems  to 
me  they  had  every  reason  for  believing  that 
he  intended  to  bid  more  toe  the  property. 
The  cases  which  I  have  consulted  I  think  sus- 
talB  the  views  above  expressed.     Seaman  v. 
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Rlgglna,  2  N.  3.  Eq.  214;  Wetzler  v.  Scbaa- 
mann,  24  N.  J.  £q.  60;  Bank  t.  Sprague,  21 
N.  J.  Eq.  468;  Hayes  t.  Stlger,  29  N.  J.  Bq. 
196;  Brown  v.  BBlott,  17  N.  J.  Bq.  363.  Up- 
on the  payment  of  the  costa  of  sale  and  of 
this  motion  by  the  objectors,  a  resale  wUl  be 
ordered.    I  will  so  advise. 


(5S  N.  J.  B.  au 

GLORIBUX  et  al.  t.  SCHWARTZ. 

(Conrt  of  Chancery  of  New  Jersey.     Feb.  7, 

1894.) 

CBATTBL-HOBTOAOB  SaLB  —  iMJUKCrriOX  BT  JuDO- 

uaXT  Cbbpitors — Whek  will  Lie— ExEcnTioN 
— Levt — Etidbnoe — Bills  op  Salb— Validitt. 

1.  Judgment  creditors  cannot  enjoin  the  sale 
of  their  debtor's  property  ander  void  chattel 
mortgases  in  the  absence  of  proof  of  levy  of 
their  execations  on  snch  property. 

2.  A  receipt  of  the  sheriff  for  the  amount 
of  the  sales  of  the  goods  in  dispute  by  bim  is 
insufficient  evidence  of  a  levy  on  such  property. 

3.  Judgment  creditors  '  took  bills  of  sale 
from  the  debtors  of  goods  to  secure  the  debtors 
against  execution,  and  to  secure  to  them  the 
possession  and  use  of  sudi  goods  to  enable  them 
thereby  to  pay  the  Judgments.  The  bills  pro- 
vided that,  in  case  of  default,  the  creditors 
might  enforce  the  judgments  by  way  of  execu- 
tion. Bdd,  that  the  creditors  had  no  such  right 
to  the  possession  of  the  property  as  would  enable 
them  to  enjoin  the  sale  of  the  goods  on  void 
chattel  mortgages  given  other  creditors. 

4.  Bills  of  sale  which  provide  that  the  gran- 
tors shall  continue  in  actual  possession  and  use 
of  the  goods  are  void  as  to  other  creditors. 

Bill  by  William  L.  Glorleux  and  others 
against  Alonzo  Schwartz  to  enjoin  the  sale 
of  goods  on  certain  chattel  mortgages  ex- 
ecuted by  debtors  of  plaintiffs.  Dismissed, 
and  injunction  denied. 

F.  T.  Johnson  and  Samuel  Kallsch,  for 
complainants.  Mr.  Klgbearn  and  J.  Flem- 
mlng,  tot  defendant 

BIRD,  v.  0.  This  Is  a  conflict  between 
the  complainants  and  the  defendant  as  to 
the  priority  of  right  to  certain  goods  and 
chattels  named  In  the  pleadings.  The  com- 
plainants claim  by  vlrtoe  of  certain  judg- 
ments and  executions  and  sale  thereunder, 
and  the  defendant  by  yirtue  of  two  chattel 
mortgages.  One  of  these  mortgages  is  dated 
and  recorded  long  before  the  judgments 
(vere  obtained,  and  the  other  afterwards. 
The  complainants  also  claim  by  yirtue  of 
rwo  bills  of  sale  which  wore  executed  inter- 
mediate the  execution  of  the  chattel  mort- 
gages. It  is  said  that  an  Imperfection  in 
the  Jurat  which  was  talien  before  a  notary 
public,  out  of  the  state,  renders  both  chattel 
mortgages  illegal  as  against  the  complainants. 
The  jurat  and  signature  on  one,  and  all  other 
additions,  are  in  these  words  and  figures: 
"Sworn  and  subscribed  before  me,  at  New 
Jfork  city,  thU  6th  day  of  June,  A.  D.  1887.  F. 
M.  Haviland,  Notary  Public,  (201,)  City  and 
Coonty  of  New  Yorlt,  22  Park  Place,"— to 
which  was  affixed  an  impression  usually  call- 
ed a  "seal,"  In  these  words:  "Frederick  M. 
Havlland,  Notary  Public,  New  York;"    and 


on  the  other,  in  these  words  and  figures: 
"Swwn  and  subscribed  before  me,  at  Carmd, 
N.  T.,  this  6th  day  of  August.  A  D.  189L 
George  B.  Anderson,  Notary  Public,"— 1(- 
which  is  a£9xed  an  impression  usually  call- 
ed a  "seal,"  in  these  words:  "George  B.  An- 
derson, Notary  Public,  Putnam  Co.,  N.  Y." 
To  this  affidavit  is  affixed  a  certificate  of 
the  clerk  of  the  county  that  the  said  Ander- 
son was  a  notary  public  in  and  for  said 
county  and  state  of  New  York,  and  duly  aa- 
thorized,  etc. 

The  first  Inquiry  necessarily  is,  hare  the 
complainants  established  such  a  lien  upon 
the  goods  and  chattels  In  question  as  will 
justify  them  in  resisting  the  claim  ot  the  de- 
fendant upon  his  chattel  mortgages,  or  either 
of  them,  on  the  ground  of  any  defect  In  the 
proof  or  other  statutory  requirements?  It 
Is  not  sufficient  to  say  that  he  obtained  a 
judgment  to  acquire  a  Uen  upon  personal 
property.  It  is  essential  that  there  should 
be  an  execution.  See  Revision,  p.  392,  |  18. 
While  It  Is  alleged  that  there  were  execution 
and  levies  upon  several  Judgments,  there 
has  been  no  proof  whatevCT  thereof.  A  pa- 
per was  Introduced  in  evidence  purporting 
to  be  the  receipt  of  the  sheriff  or  undersfaer- 
iff  for  the  amoimt  of  the  sales  of  the  goods 
and  chattels  In  question  by  him,  at  the  price 
of  $1,G00;  but  this  Is  the  only  evidence,  If 
it  may  be  considered  any  evidence  whatever, 
of  any  execution  or  any  sales  by  any  sheriff. 
Bvidently,  no  title  could  be  passed  in  this 
manner,  if  nothing  else  appeared  to  supix>rt 
the  claim  thereto. 

It  seems  to  me  that  the  claim  nnder  the 
bills  of  sale  give  no  better  support  to  the 
complainants.  The  best  Interpretation  that 
I  can  give  to  them  is  that  they  were  pre- 
pared and  executed  with  the  sole  design  of 
securing  the  defendant  in  the  Judgments 
against  an  Immediate  execution  of  those 
judgments;  or,  In  other  words,  to  secnre 
the  defendant  in  such  Judgments  la  the 
possession  and  use  of  the  goods  and  chat- 
tels in  question,  in  the  hope  or  expectation 
of  their  being  able,  by  such  use  or  posses- 
sion) to  pay  off  by  Installments  the  amount 
of  said  Judgments.  They  cannot  be  read  as 
absolute  bills  of  sale  In  any  event,  or  for  any 
other  purpose  than  as  a  transfer  to  the  com- 
plainants of  the  said  goods  and  chattels  as 
collateral  security  for  the  payment  of  said 
Judgments,  If  anything  like  so  much  can  be 
said  in  that  behalf;  for  It  was  expressly 
provided  therein  that  in  case  of  default,  or 
in  case  of  other  execution  creditors  attempt- 
ing to  enforce  thehr  claims,  or  other  similar 
contingencies,  then  the  complainants  might 
enforce  their  judgments  by  way  of  execution. 
It  is  true  that  the  language  of  the  agreement 
is  that  they  assign,  transfer,  and  set  ovw  onto 
the  complainants  the  said  goods  and  chattds; 
but,  as  above  Intimated,  the  only  considera- 
tion or  the  real  object  was  to  give  Heage  and 
Butz  the  power,  by  use  and  possession  of  the 
goods,  to  pay  and  discharge  the  juilgments, 


Digitized  by  V^OOQ  IC 


ra.) 


HAWLEY  V.  HAMPTON. 


471 


and  of  presprving,  as  far  a»  possible,  the 
lights  of  the  complainants,  as  Judgment  cred- 
itors, to  proceed  under  their  Judgments  In 
case  of  default  That  this  Is  the  true  inter- 
pretation of  this  paper  I  think  would  be  de- 
termined If  the  complainants  were  to  bring 
an  action  of  trover  or  replevin  against  Heage 
and  Butz.  The  application  of  this  test  would 
result  In  favor  of  the  defendants;  for,  with- 
out taking  other  steps,  there  Is  nothing  to 
show  that  fhey  are  entitled  to  the  Immedi- 
ate possession.  They  can  only  proceed  un- 
der their  Judgments.  Such  test,  however, 
would  not  show  that  the  agreements  were 
void,  as  between  the  parties  thereto,  when 
the  real  object  of  them  should  be  considered 
In  the  light  of  the  interpretation  above  given 
to  tbem,  which  is  that  they  were  entered 
Into  for  the  relief  and  benefit  of  the  Judg- 
ment debtors,  and  also  in  aid  or  support 
of  the  Judgment  creditors,  and  not  tliat  the 
judgment  creditors  should  be  permitted  to 
take  possession  of  the  goods  without  refer- 
ence to  his  Judgment  and  execution,  but 
then  only  in  case  of  the  default  mentioned 
In  the  agreements.  As  first  above  stated, 
it  does  not  appear  by  any  legal  or  compe- 
tent evidence  that  any  such  executions  were 
ev&e  Issued.  Therefore,  it  will  be  seen  that 
the  complainants  have  no  lien,  and  conse- 
quently no  standing  tn  tills  court.  It  might 
also  be  well  said  that  their  claim  under 
these  bills  of  sale  must  give  way  to  the 
claims  of  creditors  when  considered  In  the 
light  of  the  rules  laid  down  In  Twyne's  Case. 
The  complainants,  who  now  claim  to  be  the 
vendees  under  such  bills  'of  sale,  not  only 
did  not  take  possession,  but  they  expressly 
provided  that  the  "vendors,"  If  they  may 
be  so  styled,  should  continue  In  actual  pos- 
session and  use  of  the  goods  and  cliattels. 
If  I  am  right  In  these  conclusions,  it  Is  not 
necessary  for  me  to  Inquire  as  to  the  vaUd- 
ity  or  sufficiency  of  the  Jurat  and  certifica- 
tion thereto  by  the  notaries  in  New  York. 
This  question  can  only  arise  when  the  com- 
plainants have  established  a  lien,  by  execu- 
tion or  otherwise,  upon  the  goods  in  ques- 
tion. I  will  advise  that  the  injunction  pray- 
ed f(Hr  be  denied,  and  that  the  bill  be  dis- 
missed, with  costs. 


(160  Fa.  St  18) 

BAWIiBY  V.  HAMPTON  et  aL 

(Supreme  Court  of  Pennsylvania.     Feb.  12, 
1894.) 

BXEMPnOSS— PBOPERTT  OWNBD   JOINTLT— COL- 
LATBSAL  SbCURITT. 

1.  Joint  owners  of  stock  are  not  entitled  to 
hare  it  set  aside  nnder  the  ocemption  law  as 
against  a  Joint  debt. 

2.  Stock  put  in  the  hands  of  a  creditor  as 
eollateral  is  not.  as  against  the  debt  for  which 
it  is  pledged,  ''property  owned  by  or.  in  pos- 
session of  the  debtor,  within  the  exemption 
law. 

Appeal  from  court  of  common  pleas,  Mont- 
gomery county;  H.  K.  Weand,  Judge. 


Petition  by  Samuel  D.  Hawley  against  Jo- 
seph H.  Hampton  and  George  J.  Humbert  to 
set  aside  an  appraisement  made  to  each  of 
them  nnder  a  claim  of  exemption.  From  a 
Judgment  setting  it  aside,  defendants  appeal. 
Affirmed. 

The  opinion  of  the  court  below  Is  as  tol- 
lows:  > 

"The  plaintiff  is  the  holder  of  a  note  which 
reads  as  follows:  'Norristown,  Fa.,  Dec.  1st, 
1882.  Four  months  after  date  we,  or  ei- 
ther of  us,  promise  to  pay  to  the  order 
of  S.  D.  Hawley,  at  Ftarst  National  Bank 
of  Nbrrlstown,  Norristown,  Pa.,  seven  thou- 
sand dollars  without  defalcation,  for  val- 
ue received,  having  deposited  herewith  (140) 
one  himdred  and  forty  shares  capital  stock 
of  the  Norristown  Steel  Go.  as  collat- 
eral security,  which  we  authorize  the  holder 
of  this  note,  upon  the  nonperformance  of 
this  promise  at  maturity,  to  sell,  either  at  the 
brokers'  board  or  at  public  or  private  sale, 
without  demanding  payment  of  this  note  or 
the  debt  due  thereon,  and  without  further 
notice,  and  apply  proceeds,  or  as  much  there- 
of as  may  be  necessary,  to  the  payment  of 
this  note  and  all  necessary  expenses  and 
charges,  holding  us  responsible  for  any  de- 
ficlency>  Joseph  H.  Hampton,  Oeo.  J.  Hum- 
bert.* The  certificate  for  the  shares  stood  in 
the  name  of  'Eiampton  &  Humbert,'  and  It 
was  transferred  in  blank  by  "Hampton  Sc. 
Humbert,'  and  was  and  is  In  custody  of 
plaintiff.  Judgment  having  been  obtained 
upon  the  note,  a  fi.  fa.  was  issued,  and  under 
it  the  sheriff  levied  upon  the  140  shares  of 
stock,  whereupon  each  defendant  made  a 
claim  for  the  benefit  of  the  exemption  laws; 
and  the  sheriff  had  appraised  and  set  apart 
to  each  defendant  'one-half  Interest  of  140 
shares  of  the  Norristown  Steel  Co.,  evidenced 
by  certificate  No.  416,  at  $2.50  per  shore.' 
The  execution  creditor  now  asks  us  to  set 
aside  said  appraisement  because  (1)  the  140 
shares,  etc.,  being  Joint  property  of  the  de- 
fendants, are  not  subject  to  appraisement  un- 
der the  exemption;'  (2)  the  shares  being 
pledged  as  collateral  for  a  debt  for  which 
said  execution  is  Issued,  as  appears  by  the 
record  of  said  court,  the  same  are  not  subject 
to  an  appraisement  under  the  exemption.' 
The  facts  show  that  this  was  a  Joint  note, 
given  for  a  Joint  debt  The  certificate  shows 
Joint  ownership  In  the  stock,  and  It  was  as- 
signed as  such.  Plaintiff,  when  he  accepted 
the  assignment  had  a  right  to  assume  that 
the  certificate  spoke  truly  as  to  the  own«:- 
sblp.  Had  he  been  InfcN'med  otherwise,  he 
mi^ht  not  have  been  satisfied  with  the  col- 
lateral There  being,  then.  Joint  ownersliip 
in  the  stock,  the  defendants  cannot  claim  the 
benefits  of  the  exemption  law.  In  fact,  it 
Is  not  capable  of  division,  within  the  mean- 
ing of  the  exemption  law.  The  appraise- 
ment gives  each  a  <Hie-haU  Interest  In  the 
stock,  which  makes  them  again  owners  in 
common.  It  Is  not  setting  apart  any  specific 
property  to  either  defendant    We  are  of 
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opinion  that  tb«  cases  of  Bonaall  v.  Comly, 
44  Pa.  St  442,  and  Spade  y.  Bnmer,  72  Pa. 
St  ST,  are  conclUBlve  upon  the  mibJectB,  and 
that  defendants  were  not  entitled  to  the  ex- 
emption. We  think  the  second  exception 
must  also  be  sustained.  This  was  not  "prop- 
erty owned  by  or  in  poasesdlcm  of  the  debtor,' 
for  they  had  assigned  their  Interest  therein 
for  the  payment  of  the  debt  The  plaintiff 
had  such  property  in  the  stock  as  that  no 
other  creditor  of  defendants  could  levy  upon 
or  sell  It  free  from  plalntilTs  Hen.  Until  his 
debt  was  paid,  he  had  the  right  to  dispose  of 
the  stock,  and  appropriate  the  proceed*  to- 
wards the  payment  of  the  debt  for  whidi  it 
was  security.  The  defendanlB  could  waive 
the  benefits  of  the  exemption  law,  and  this 
they  In  effect  did  by  their  assignment  The 
act  contemplates  a  case  where  a  creditor  at- 
tempts to  deprire  the  Aebtor  of  his  property 
against  his  will;  but  when  the  debtor  Tol- 
untarUy  passes  It  over  for  the  very  purpose 
of  paying  or  securing  his  debt  he  has  no 
standing  to  reclaim  it  Otherwise,  to  secure 
a  debt  of  |60  a  debtor  would  have  to  assign 
at  least  |350  worth  of  property.  The  hard- 
ship to  the  debtor  of  such  a  rule  shows  its 
unreasonableness.  The  exceptions  are  sus- 
tained, and  the  appraisements  are  set  aside." 

J.  P.  Hale  Jenkins,  for  appellants.  Louis 
M.  Chllds  and  Montgomery  Evans,  for  appel- 
lee. 

PER  CniUAM.  The  Judgment  in  this  case 
is  affirmed  on  the  ophiion  of  the  learned 
Judge  of  the  court  below.  Judgment  affirm- 
ed. 


(U»  Pa  St  08) 

WINTHBR  V.  SECOND  ft  THIRD  STS. 

PASS.  RY.  CO. 
(Snpreme  Court  of  Pennsj-Wanla.     Feb.  12, 

1894.) 
AonoH  roa  Pehsoku.  Injukibs— Instrcctions. 
In  an  action  for  personal  injuries,  a 
charge  tedting  the  testimony  of  defendant's  wit- 
nesses and  characterizing  it  as  the  material  tes- 
timony in  the  case,"  furnishes  no  ground  of 
complaint  where  the  testimony  of  plaintifTs 
witnesses  is  so  contradictory  and  unsatisfactory 
that  littie  reliance  can  be  placed  on  it 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county;  D.  Newlln  F^,  Judge. 

Action  by  Ernest  Wtnther  against  the  Sec- 
ond &  Third  Streets  Passenger  Railway  Com- 
pany for  p«:sonal  injuries  alleged  to  have 
heea  caused  by  a  violent  ejection  from  de- 
fendant's car.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

The  following  is  the  charge  of  the  court 
and  the  assignmmt  of  error  thereto: 

"Gentlemen  of  the  Jury:  The  question  in- 
volved in  this  case  is  almost  entirely  one  of 
ftict  On  the  13th  day  of  February,  1889,  the 
plaintiff  got  on  one  of  the  cars  of  the  defend- 
ant's Une  on  Oxford  street  near  Second,  for 
the  purpose  of  riding  to  his  home,  in  Frank- 
ford.    At  the  station  oa  Frankford  road  he 


chanj^  cars,  and  got  on  a  (me-horse  car, 
whldi  went  oidy  as  far  as  Allegheny  avenue. 
It  appears  from  the  testimony  that  from  this 
station  at  Frankford  road  two  lines  of  oars 
went  out  upon  the  same  track;  the  one-horse 
car  going  only  as  far  as  Allegheny  avenoe, 
and  the  two-horse  car  going  all  the  way  to 
Frankford.  The  pass  which  had  previously 
been  given  to  the  passenger  ^ititlod  him  to 
take  either  line  of  cars,  but  he  could  not 
take  the  car  that  went  to  Allegheny  avenue, 
and  after  that  use  the  same  pass  to  go  on  to 
Frankfmd.  The  pass,  after  he  got  into  the 
car,  was  taken  up  by  tiie  conductor,  and  at 
AUegbeny  avenue  he  was  asked  to  get  oat  of 
the  car.  He  refused  to  do  so,  and  was  put 
out  by  the  conductor.  There  is  no  dispute  as 
to  that  part  of  the  case.  Nor  is  it  disputed 
that  the  plaintiff  got  on  this  car  at  Kensing- 
ton Avenue  station  without  any  inquiry.  He 
got  out  of  the  ear  on  which  he  had  been  rid- 
ing, and  followed  the  line  of  passengers  alMig 
the  platform,  and  went  into  a  car,  wlthoat 
asking  questions  of  anybody.  The  ccmduotor 
has  testified  he  stood  upon  the  platform,  giv- 
ing notice  to  all  parties  as  they  came  along 
that  his  car  went  only  to  Allegheny  avenue; 
that  before  It  left  the  station  he  went 
through  the  car,  and  collected  the  fares,  and 
gave  the  same  notice.  Be  that  as  it  may,  in 
any  event  It  was  the  duty  of  the  plaintiff  to 
acquaint  hlmsdlf  with  the  rules  of  the  com- 
pany. If  he  got  on  the  car  without  Inquiry, 
and  neglected  to  Inform  himself,  as  to  where 
the  car  was  going,  and  was  not  misled  by 
the  act  of  the  company,  he  had  no  greater 
right,  when  he  was  In  the  car  with  a  wrong 
ticket  than  he  would  have  had  if  he  had  got 
upon  the  car  with  all  the  knowledge  which 
proper  Inquiry  would  grlve  him. 

"The  allegation  here  is  that,  irrespective  of 
his  right  to  be  in  that  car,  be  was  injured 
by  the  negligent  and  reckless  conduct  of  the 
conductor  of  the  defendant  company.  That 
gentiemen,  brings  you  to  the  consideration  of 
the  testimony  In  this  case,  which  should  re- 
ceive your  most  careful  attention.  The  plain- 
tiff's statement  as  to  the  cause  of  the  injury 
Is  this:  That  at  Allegheny  avenue  he  was 
told  the  car  would  go  on  no  further.  He 
asked  the  conductor  to  give  him  back  his 
pass;  that  was  refused.  He  does  not  say  he 
was  asked  for  a  ticket  to  get  back  to  the  sta- 
tion, (to  Kaisington  avenue,)  but  that  he 
stood  in  the  car,  in  the  passageway,  about 
three  feet  f rmn  the  rear  door,  hesitating  what 
to  do,— whether  to  get  out  and  take  the  next 
car  to  his  home,  or  go  back  to  the  station 
and  make  complaint  While  standing  In  that 
posIUon,  facing  the  rear  of  the  car,  the  C(«- 
ductor  came  In  from  the  rear  door,  and  he 
turned  to  allow  the  conductor  to  pass  him, 
and  afterwards  turned  back  to  his  original 
position.  After  the  conductor  had  gone  be- 
hind,—without  any  further  controvarsy,  with- 
out any  wrangling,— he  violently  pushed  him 
against  the  Jamb  of  the  door.  He  threw  out 
both  his  hands  In  wder  to  protect  himself. 
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Whfle  in  that  position,  somewhat  stooping, 
the  conductor  struck  him  two  or  three  t1»- 
lent  blows  upMi  his  back  with  his  knee.  Htt 
was  then  pushed  out  up<»i  the  platform,  and 
from  the  platfwm  to  the  street  Tbat  imme< 
diately  npon  reodring  these  blows  he  felt  a 
severe  pain.  Ttiat  he  stood  on  the  curb  until 
the  next  car  came  by,  and  rode  to  Orthodox 
street.  That  he  there  alighted  from  the  car 
with  difficulty,  and  called  upon  some  boys 
to  assist  lilm  to-  his  home.  After  receiving 
assistance  toe  some  distance,  he  was  unabie 
to  go  further,  and  was  taken  to  the  house  of 
a  friend,  and  from  there  conveyed  to  bis 
home  in  a  wagon.  Tliat,  briefly,  Is  the  plain- 
tiff's story  of  this  occnrreace,  as  far  as  It  is 
material  for  your  conslderatlcm  of  the  case. 
That  is  all  the  light  we  have  upon  it,  from 
the  plaintifTs  side  of  the  case.  Upon  the 
part  of  the  defense,  Kr.  Wliite,  the  conduct- 
or of  tlie  car,  has  testified  that  at  Allegheny 
avenue  the  plaintiff  refused  to  get  off,  re- 
fused to  pay  a  fare  back  to  the  station,  and 
wlien  he  told  him  that  it  was  his  duty  to 
put  lilm  .off,  and  that  he  would  do  it  or  get 
a  policeman,  the  plaintiff  told  him  to  do  it; 
tliat  he  then  took  lilm  from  where  he  was 
standing,  in  the  front  part  of  tbe  car,  by  tl>e 
arm,  and  conducted  him  to  tbe  rear  door; 
the  plaintiff  put  ills  one  hand  against  the 
door  Jamb;  that  he  removed  it,  and  conduct- 
ed him  out  on  the  platform,  down  on  the 
street;  and  across  on  tbe  other  side;  tliat  in 
so  doing  he  used  no  unnecessary  force;  that 
he  did  not  at  any  time  touch  or  strike  him 
with  his  knee;  that  in  the  car  there  was  no 
struggle  when  he  went  out;  there  was  no 
resistance;  he  used  some  force  in  puslilng 
Itim,  but  only  such  force  as  was  necessary 
for  tliat  puri>oae.  His  statemmt  in  that  re- 
spect is  confirmed  by  three  witnesses,  Charles 
Golsher,  Frank  Stackhouae,  and  Robert  Ker- 
rigan, none  of  whom  have  any  connection 
with  tbe  company.  One  of  these  witnesses, 
Ckilsber,  was  a  passenger  in  the  car.  He  got 
on  the  car  to  come  back  to  the  city.  He  says 
that  he  saw  all  of  the  occurrence,  and  that 
at  no  time  did  the  conductor  kick  or  strike 
him  with  his  knee,  or  use  more  force  than 
was  necessary  to  push  blm  out  of  the  car, 
and  remove  his  hands  from  the  door  jamlk. 
They  all  agreed  in  saying  that  th»e  was  no 
struggte;  that  there  was  no  violence,  and 
that  there  was  no  kicking;  and  that  the 
plaintiff  got  off,  and  stood  uiwn  the  pave- 
ment until  the  next  car  came  by.  As  to 
wliat  occurred  after  he  got  ap<m  tbe  second 
car  at  Allegheny  avenne,  there  are  three  wit- 
nesses. Thomas  Styles  [Sites,]  the  conduct- 
or, testified  that  he  got  upon  the  car  wliile 
It  was  in. motion,  and  that  the  horses  were 
trotting;  that  he  went  into  the  car,  and  sat 
down  with  the  other  passengers,  and  paid 
his  fare;  that  his  attrition  was  only  called 
to  him  when  near  S^nkford;  the  lower  part 
of  Frankford,  Mr.  Slafer  got  on  the  car,  and 
stood  on  the  rear  platform,  talking  to  him, 
and  then  the  plaintiff  came  out,  and  talked 


to  Mr.  Slafer,  comi^ning  that  he  had  to 
pay  two  fares;  tltat  at  the  instance  of  Mr. 
Slafer,  when  near  Orthodox  street,  and  l>e- 
eause  of  the  appearance  of  the  plaintiff,  he 
stopped  bis  car  and  assisted  him  off;  that 
he  walked  from  the  car  down  the  street  as 
far  as  be  saw  him;  he  saw  no  evidence  of 
his  being  injured,  and  he  made  no  complaint 
at  that  tUne  of  any  injury.  Mr.  Slafer  is  a 
gentleman  who  is  in  l>usiness  in  Frankford; 
who  is  acquainted  with  the  plaintiff  and  the 
conductor.  He  testified  that  he  got  in  this 
ear  at  the  lower  part  of  Frankford;  while 
be  was  talking  to  the  conductor  the  plaintiff 
came  out  of  the  car,  and  talked  with  him; 
tbat  he  said  be  had  had  a  fuss  with  the  con- 
ductor of  the  one-horse  car;  that  after  some 
further  conversation,  and  as  they  neared 
Orthodox  street,  seeing  tbat  the  plaintiff  was 
about  to  get  off,  he  told  the  conductor  to 
stop;  the  plaintiff  was  about  to  get  off  the 
car  before  it  crossed  the  street;  the  conduct- 
or put  his  hand  upon  his  arm  to  restrain  him 
from  so  doing,  at  the  same  time  ringing  ttm 
bell,  and  held  him  in  that  position,  to  pre- 
vent him  from  getting  off  while  the  car  was 
in  motion,  imtil  the  car  had  stopped  on  the 
other  side.  Tliese  witnesses  both  agreed  in 
th^  statement  that  at  that  time  there  was  no 
apparent  injury  of  the  plaintiff,  and  that  he 
made  no  complaints.  The  conductor  is  cor- 
rolKirated  by  the  driver  in  saying  that  the 
plaintiff  got  upon  his  car  while  it  was  in  mo. 
tion,  and  whUe  the  horses  were  trotting. 

"This  is  the  material  testimony  in  the  case. 
From  this  you  must  determine,  as  a  matter 
of  fact,  whether  the  plaintiff's  injuries  were- 
tbe  result  of  negligent  and  reckless  conduct 
of  the  conductor  of  this  car  while  in  the  per- 
formance of  his  duty.  If  they  were,  he  lias 
made  out  a  case  which  entitles  him  to  re- 
covK.  If  they  w^e  not,  if  bis  injuries  were 
received  afterwards,  if  they  were  tbe  result 
of  any  other  cause^  I  need  not  say  to  you 
that  you  are  at  an  end  of  the  case,  t>ecause 
the  defendant  would  not  be  liable.  Whether 
they  were  or  not  is  a  question  which  you 
must  decide  from  the  testimony.  You  should 
consid^  them  under  the  obligation  of  duty 
which  rests  upon  you  as  men  and  as  Jurors, 
without  prejudice,  without  feeling,  unmoved 
by  the  sympathy  which  we  all  feel  for  a  per- 
son who  has  been  injured,  but  with  a  simple 
desire  to  ascertain  the  truth.  All  questions 
of  the  weight  of  evidence,  the  Inferences  to 
be  drawn  from  it,  and  the  credibility  of  the 
witnesses,  are  for  yon.  In  view  of  what  has 
been  said  in  the  aurgoment  of  this  case  by 
counsel,  I  think  It  is  my  duty  to  say  this  to 
you,  that  I  see  nothing  In  the  conduct  of  this 
case,  on  the  part  of  the  defense,  or  the  wit- 
nesses who  have  been  called  by  the  defense^ 
to  Justify  the  insinuation  that  these  wit- 
nesses have  been  improperly  influenced. 
You  have  seen  them.  They  appeared  to  me 
to  be  frank,— anxious  to  tell  the  truth  as 
they  saw  it.  That  is  alll  have  to  say  to  you 
upon  that  point. 
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-It,  in  OHisldetliig  tbe  whole  testimony, 
70a  And  that  the  plaintilTB  Injnriea  wo'e  tbe 
rondt  at  the  nei^ent  and  reckless  condnct 
at  the  conductor,  there  is  one  remwtnlng 
question  in  ttie  case,  and  that  is  the  meas- 
ure of  damages.  That  is  cMnpensadon  the 
plaintiff  is  entitled  to  recover  for  tbe  loss  be 
has  actually  sostalned;  compensation  for  the 
pain  and  suffering  that  he  has  endnred;  oom- 
pensatl<m  for  the  permanent  injuries  that  he 
has  sustained.  I  have  been  aslced  h7  the 
coonsel  for  the  plaintiff  to  say  fo  yon  that  'a 
railway  oMnpany  is  liable  for  injuries  result- 
ing from  the  negligent,  cardess,  or  reckless 
conduct  of  its  conductors  in  remorlng  from 
the  car  a  passenger,  even  though  that  passen- 
ger bad  no  right  upon  the  car  and  refused  to 
pay  his  fare.'     I  affirm  that  point 

"The  only  question  for  yon  to  consider  hare 
li  tbe  question  that  I  liaTe  suggested  repeat- 
edly to  yon,  which  is  this:  Was  tbe  plain- 
tiff injured  by  the  reckless  and  negligent  con- 
duct of  the  conductor  while  in  dlscliarge  of 
bis  dvtyT' 

Assignment  of  error:  "Tbe  court  erred  in 
charging  the  Jury  as  follows:  'As  to  what 
occurred  after  be  got  upon  tbe  second  car  at 
Allegheny  avenue,  there  are  three  witnesses. 
Thomas  Styiek,  [Sites,]  the  conductor,  testi- 
fied that  he  got  upon  tbe  car  wlille  it  was  in 
motion,  and  that  tbe  horses  were  trotting; 
that  be  went  into  tbe  car,  and  sat  down  with 
the  otber  passengers,  and  paid  his  fare;  that 
bis  attention  was  only  called  to  him  when 
near  Frankford.  The  lower  port  of  Frank- 
ford,  Ifr.  Slafer  got  on  tbe  car,  and  stood  on 
-the  rear  platform,  talking  to  him,  and  then 
tbe  plaintiff  came  out  and  talked  to  Mr.  Sla- 
fer, complaining  that  he  had  bad  to  pay  two 
fares;  tliat  at  tbe  instance  of  Mr.  Slafer, 
when  near  Orthodox  street,  and  because  of 
the  appearance  of  tbe  plaintiff,  he  stopped 
liis  car,  and  assisted  him  off;  that  be  walked 
from  the  car  down  the  street  as  for  as  he 
saw  him;  be  saw  no  evidence  of  his  being 
injured,  and  be  made  no  com'plaint  at  that 
time  of  any  injury.  Mr.  Slafer  is  a  gentle- 
man who  Is  in  business  in  Frankford,  who 
is  acquainted  with  tbe  plaintiff  and  the  con- 
ductor. He  testified  that  be  got  in  this  car 
at  the  lower  part  of  Frankford;  while  be 
was  talking  to  tne  conductor,  the  plaintiff 
came  out  of  the  car,  and  talked  with  blm; 
that  he  said  he  had  bad  a  fuss  with  the  con- 
ductor of  the  one-horse  car;  that  after  some 
further  conversation,  and  as  they  neared 
Orthodox  street,  seeing  tliat  tbe  plaintiff  was 
about  to  get  off,  he  told  tbe  conductor  to 
stop;  tbe  plaintiff  was  about  to  get  off  the 
car  before  it  crossed  tbe  street;  the  conduct- 
or put  bis  hand  upon  his  arm  to  restrain 
him  from  so  doing,  at  the  same  time  ringing 
the  bell,  and  held  him  in  that  position,  to 
prevent  him  getting  off  while  tbe  car  was  in 
motion,  until  tbe  car  bad  stopped  on  the 
otber  side.  These  witnesses  both  agreed  in 
the  statement  that  at  that  time  there  was  no 
apparent  injury  of  tbe  plaintiff,  and  that  he 


made  no  complaints.  Tbe  conductor  is  cor- 
roborated hy  the  driver  in  saying  tliat  tlie 
jriaintiff  got  upwi  his  car  wliile  it  was  in  mo- 
tion, and  wtiilc  the  horses  wore  trotting. 
This  is  the  material  testimony  in  the  case.' " 
For  the  purpose  of  rebutting  the  evidence 
of  Stltes  and  Slafer  by  showing  that  they 
made  statements  on  a  criminal  prosecution 
of  the  conductor  alleged  to  have  injured 
plaintiff,  different  from  what  they  testifled 
to  at  the  trial.  Dr.  J.  Ellis  Cannon  was  ex- 
amined in  belialf  of  plaintifT,  and  testified  as 
foUows:  "Q.  Did  yon  hear  Stltes,  the  con- 
ducts of  the  second  car,  testify  bef<x«  the 
magistrate?  A.  I  believe  I  did;  yes,  abr.  Q. 
Did  not  the  conducts  testify  at  tliat  hearing 
that  be  stopped  to  let  the  plaintiff  on  the  car? 
(Objected  to.)  Q.  What  did  tbe  conductw 
testify  to,  as  to  stopping  or  not  stopping  to 
let  the  plaintiff  on  at  Allegheny  avenue?  A. 
To  the  best  of  my  recollection,  before  tlie 
magistrate,  Hacket,  he  testified  tliat  be  stop- 
ped liis  car  to  allow  Winther  to  get  on." 
Cross-examined,  he  said:  "Q.  Tell  us  all 
that  Stites  testifled  to  that  you  remember. 
A.  I  am  not  willing  to  say  anything  further 
tlian  I  have  said,  as  I  don't  remember.  Q. 
Why  did  you  say,  when  yon  answered  Mr. 
Rotbermel's,  question,  that  you  thought  he 
was  examined,  and  then  went  on  to  state 
what  bis  testimony  was?  Yon  were  aslced 
by  Mr.  Botbermel  whether  be  testified,  and 
you  said  you  thought  so,  and  then  went  on 
to  state  what  be  said?  A.  No,  sir.  Q.  Why 
did  you  merely  say  you  thought  be  was,  if 
you  were  sure  of  it?  A.  I  beg  your  pardon. 
I  said  I  thought  he  said.  I  didn't  say  I 
thought  be  testified.  Q.  The  man  has  sworn 
here  tliat  he  did  not  testify  at  all,  and  was 
not  called.  You  say  you  have  a  distinct  rec- 
ollection of  his  being  called?  A.  I  have  a 
recollection  of  bis  being  on  the  stand;  yes 
sir.  Q.  Tell  us  what  he  swore  to.  A.  I 
don't  remember  what  he  swore  to,  in  totaL 
I  don't  remember  all  he  said.  Q.  Tell  us 
all  you  do  remember.  A.  I  simply  remem- 
ber bis  relating  tbe  case,— the  circumstance 
of  Mr.  Winther  getting  on  his  car,  and  tak- 
ing blm  to  Frankford,  and  stopping  at  Or- 
thodox street,  and  letting  him  off.  That  is 
about  the  substance  of  tbe  evidence,  but  the 
details  I  have  forgotten.  Q.  Is  that  all  you 
remember  of  it?  A.  There  may  be  other  lit- 
tle things,  but  they  have  slipped  me.  Q. 
Tell  us  all  you  remember  ttiat  this  man 
swore  to,  who  swears  he  never  was  called  at 
aU.  Give  us  all  you  remember  of  it  A. 
Tbe  details  have  slipped  my  memory,  so  1 
am  not  willing  to  say  onytliing  more.  Q. 
Give  us  tbe  substance  of  all  you  remembw 
that  this  man  swore  to.  A.  I  have  Just 
given  you  all  I  remember.  Q.  I  wish  70a 
would  repeat  it  A.  I  say  I  remember  his 
relating  the  circumstance  of  stopping  his  car 
at  Allegheny  avenue,  receiving  Mr.  Winther 
as  a  passenger,  conveying  him  tq  Frankford, 
Orthodox,  and  Paul,  stopping  his  car,  and 
letting  him  off."    Concerning  Slafer,  he  thus 
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testified  in  Mb  examination  in  ctatef:  "Q. 
Did  yoa  tiear  Slater  testify  before  the  magis- 
trate? A.  I  did;  yes,  sir.  Q.  You  were 
there  as -a  witness  yourself,  were  you  not? 
A.  Yes,  sir.  Q.  What  did  Mr.  Slafer  testify 
as  to  wltat  was  told  him  by  Mr.  Wintber  as 
to  his  injuries?  A.  Mr.  Slafer  said  that  Mr. 
Wintber  said  the  conductor  pushed  him  off 
his. car  and  hurt  him.  That  was  about  the 
substance.  Q.  Mr.  Slafer  testified  that  Mr. 
Wintber  said  the  conductor  pushed  him  off 
his  car  and  hurt  blm?  A.  Yes,  sir;  that  is 
what  be  said.  Q.  That  is  what  he  said  be- 
fore the  magistrate?  A.  Yes,  sir."  In  bis 
cross-examination  the  witness  swore:  "Q. 
Tell  us  all  that  Slafer  testified  to,  that  you 
remember.  A.  Slafer's  testimony  before  the 
magistrate  was  to  the  effect  that  he  was  on 
the  car  which  conveyed  Wintber,  and  that 
he  was  on  the  back  platform,  and  held  conver- 
sation with  Wintber.  As  to  whether  Mr. 
Wintber  was  in  the  car  or  out,  I  don't  know. 
By  Mr.  Rothermel:  Q.  Tbat  Is,  you  do  not 
know  whether  he  testified  to  that,  you  mean? 
A  Yes,  sir.  By  Mr.  Johnson:  Q.  You  have 
t(dd  us  all  tbat  you  remember  he  said?  A 
That  is  all  I  remember."  William  R.  C!or- 
bar  was  also  examined,  and  testified  as  fol- 
lows: "Q.  What  did  Slafer  say  at  the  mag- 
istrate's hearing  as  to  what  was  said  to  him 
by  Mr.  Wintber  as  to  the  manner  In  which 
be  got  hurt,  and  so  on?-  A.  Slafer  stated,  as 
near  as  I  can  remember,  these  words:  'I  saw 
the  old  gentleman  on  the  car,  and  J  thought 
be  acted  strange;  and  be  said  tbat  he  had 
trouble  on  the  car  at  Allegheny  avenue,  and 
was  shoved  off.'  Those  are  the  words,  as 
near  as  I  can  give  them.  Q.  Did  Slafer  say 
that  Mr.  Wintber  had  said  anything  to  him 
as  to  bis  being  hurt,  or  not  being  hurt?  (Ob- 
jected to.)  Q.  Did  or  did  not  Slafer  testify 
befwe  the  magistrate  that  Mr.  Wintber  told 
blm  the  conductor  pushed  him  off  and  hurt 
blm?  (Objected  to.  Objection  overruled, 
and  the  court  thereupon  sealed  an  exception 
for  defendant)  A.  Tbat  is  the  substance  of 
it"  In  cross-examination,  be  testified:  "Q. 
When  you  were  asked  by  Mr.  Bothermel,  a 
little  while  ago,  to  state  what  was  said  by 
Slafer,  and  before  be  put  any  question  to 
yon,  saying  the  exact  words,  did  you  not 
mean  to  testify  to  all  tbat  Slafer  said?  A 
I  have  there  stated  all,  about,  that  Slafer 
said.  Q.  Therefore,  when  that  question  was 
imt  to  you  by  Mr.  Rothermel,  and  after  be 
bad  asked  what  Slafer  testified  to,  you  an- 
swered tbat  you  remembered,  did  yon  not? 
A  Yes.  sir." 


P.  F.  Rothermel,  for  appellant 
Johnson,  for  appellee. 


John  G. 


PBR  CURIAM.  An  examination  of  this 
record,  with  special  reference  to  the  single 
assignment  of  error  to  tbe  charge  of  the 
learned  trial  judge,  has  failed  to  disclose 
anytbiog  of  which  the  plaintiff  has  any  just 


reason  to  complain.  There  is  nothing  in  tbe 
case  that  requires  fwther  comment  Judg- 
ment affirmed. 


(15S  Pa.  St  644) 
liDELMAN  et  al.  r.  LATSHAW  et  a\. 
(Supreme  Court  of  Fennsylvania.     Feb.  12, 
1884.) 

Eqvitt  —  Jdrisdiction  —  Adequate  Remedy  at 
Law— CossTBUCTivB  Tbdbts— Tbdstee  ex  Male- 

FIOIO. 

1.  An  equitable  action  to  cancel  an  ex- 
ecuted sale  of  stock,  and  to  recover  it,  on  tbe 
ground  that  the  buyer,  by  false  representations, 
obtained  it  for  a  nominal  price,  will  not  lie 
where  the  stock  has  no  special  value  to  the  sell- 
er apart  from  its  money  value,  and  where  the 
damages  can  readily  be  ascertained. 

2.  Plaintiffs  purchased  stock  at  an  execu- 
tor's sale,  and  afterwards  defendant,  one  of  the 
executors,  represented  that  the  stock  was  worth- 
less, but  that  he  would  like  to  have  it  as  a  relic 
of  the  estate,  and  plaintiffs  sold  it  to  him  for  a 
nominal  sum.  H^  that,  as  plaintiffs  liad  means 
of  information  concerning  the  value  of  the 
stock,  and  made  investigation  before  selling  to 
defendant,  the  latter  could  not  be  regarded  as 
a  trustee  ex  maleficio  for  plaintiffs,  though  his 
representations  were  fraudulent 

3.  Even  if  plaintiffs  had  an  equitable  cause 
of  action,  a  bill  would  not  lie  for  the  recovery 
of  the  stock,  where  it  appeared  that  it  had  been 
sold,  and  was  in  the  hands  of  innocent  pur- 
chasers at  tbe  time  the  bill  was  filed. 

Appeal  from  court  of  common  pleas,  Mont- 
gomery county;  H.  K.  Weand,  Judge. 

Action  by  Amelia  Edelman  and  others 
against  S.  B.  Latshaw  and  another.  There 
was  judgment  for  defendants,  and  plaintiffs 
appeal.     Affirmed. 

The  following  is  tbe  opinion  of  tbe  court  be- 
low: 

"This  bill  is  brought  for  tbe  cancellation  of 
an  executed  contract  of  sale  of  certain  shares 
of  stock  I)ought  by  the  plaintiffs  at  a  public 
sale,  and  afterwards  sold  to  tbe  defendant 
Latsbaw.  The  allegation  is  that  Latshaw  in- 
duced plaintiffs  to  sell  him  the  stocks  by  false 
representations  as  to  their  value  and  as  to 
bis  object  in  buying.  The  stoclu  consisted  of 
750  shares  of  tbe  New  York  and  Middle  Coal 
Field  Raibroad  and  Coal  Company,  1,S00 
shares  of  tbe  Arion  Silver  Mining  Company, 
and  500  shares  of  tbe  Montana  Gold  and  Sil- 
ver Mining  Company,  and  bad  belonged  to 
one  Daniel  Latshaw,  deceased,  the  father  of 
defendant,  and  were  bought  by  plaintiffla  at 
an  executors'  sale  of  decedent's  effects,  held 
March,  1887,  for  $11.40.  After  the  sale,  de- 
fendant Latsbaw,  who  was  one  of  tbe  execu- 
tors, remarked  to  the  purcbaso:  that  the 
sto<^  wore  of  no  value,  and  that  be  did  not 
know  where  the  offices  of  tbe  companies  were 
located.  In  September,  1891,  one  C.  R.  Lind- 
say, who  previously  bad  been  connected  as 
secretary  with  tbe  New  York  and  Middle  Coal 
Field  Railroad  and  Coal  Company,  wrote  to 
Daniel  Latsbaw,  not  knowing  he  was  dead, 
Inquiring  whether  be  still  held  any  stock  in 
said  company,  and  asking  the  lowest  price  he 
would  take  for  it,  stating  also  tbat  the  stock 
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had  zio  market  value,  but  that  he  could  use 
It  at  two  dollars  per  share.  This  letter  was 
received  and  answered  by  defendant  S.  B. 
Latshaw,  who  then  wrote  to  Saylor,  one  of 
the  plaintiffs,  asking  whether  he  still  held  the 
stocks  bought  at  the  sale,  and  what  he  would 
take  for  them.  A  oorrespondence  was  then 
carried  on  between  defendant  and  Saylor, 
In  which  Latshaw  stated  that  he  believed 
the  stocks  had  no  Intrinsic  value,  and  that 
be  could  find  no  offices  of  the  company,  and 
oBeelng  twenty-five  dollars  for  the  lot  The 
parties,  plaintiff  and  defendant,  afterward 
met  at  Pottstown,  when  the  stocks  mentioned 
were  sold  to  Latshaw  for  fifty  dollars.  It  is 
alleged  by  plaintiffs  that,  at  the  time  of  trans- 
fer, Latshaw  was  asked  by  Saylor,  'What  is 
there  in  this  stock,  that  yon  appear  so  anxious 
to  have  It?  Ton  laughed  at  me  when  I 
bought  It;'  and  that  he  replied,  1  want  It  as 
a  relic  of  my  father's  effects.  It  has  no 
value,  and  no  office  or  officers  of  the  compa- 
ny;' and  that  these  representations  were  the 
inducement  to  sell  them  to  him.  At  this  time 
Latshaw  had  Lindsay's  otr&r  of  two  dollars 
per  share  for  the  760  shares  of  ralh-oad  and 
coal  company  stock.  The  other  stocks  had 
no  market  value,  nor  does  It  appear  tliat  the 
companies  are  still  in  existence.  The  plain- 
tiffs could  only  find  certificates  for  600  shares 
of  the  railroad  and  coal  company  stock,  but 
the  assignment  to  Latshaw  cov^-ed  them  all; 
but,  becanse  of  the  missing  certificates,  Lat- 
shaw could  only  realize  on  600  shares  of  the 
railroad  and  coal  company  stock,  for  which 
he  received  $1,200  from  Lindsay.  The  bill 
vnys  for  a  reassignment  of  said  shares,  and 
for  an  Injunction  to  prevent  furthw  trans- 
fers. The  master  dismissed  the  bill  for  want 
of  Jurisdiction,  holding  that  there  was  a  com- 
plete and  adequate  remedy  at  law.  Elxcep- 
tions  wtfe  filed  by  plaintiffs. 

"In  McGowln  v.  Remington,  12  Pa.  St.  5C, 
Judge  Bell,  in  speaking  of  ^rnses  for  the  re- 
covery of  chattels  by  a  proceeding  In  equity, 
said:  "The  precise  ground  of  this  jurisdic- 
tion Is  said  to  be  the  same  as  that  upon  which 
the  specific  performance  of  an  agreement  Is 
enforced,  namely,  that  fruition  of  the  thing, 
the  subject  of  the  agreement.  Is  the  object, 
the  failure  of  which  would  be  but  Illy  suppli- 
ed by  an  award  of  damages;  and  that  chan- 
cery always  Intoferes  wh^'e,  from  the  na- 
ture of  the  subject,  or  the  immediate  object 
of  the  parties,  no  convenient  measure  of  dam- 
ages can  be  ascertained,  or  where  nothing 
could  answer  the  justice  of  the  case  but  the 
performance  of  a  contract  In  specie.'  There 
are  exceptions  to  the  well-settled  principle  of 
law  that  equity  will  not  enforce  specific  ex- 
ecution of  contracts  relating  to  chattels,  as 
was  ruled  In  Foil's  Appeal,  91  Pa.  St.  434,  Ap- 
peal of  Goodwin  Oas  Stove  Sc  Meter  Co.,  117 
Pa.  St  614, 12  Atl.  78S,  and  other  cases;  bat 
we  fail  to  find  that  plaintiffs  have  brought 
themselves  within  any  of  the  excepted  cases. 
To  the  plalmtlfflB  these  stocks  have  no  ^tecUU 


or  i>ecullar  value,  and  were  not  purchased  for 
any  special  purpose.  The  only  object  of  their 
ptirdlxase  was  to  make  money  for  them,  and 
hence  their  only  value  to  plaintifCs  is  what 
might  be  realized  from  a  resale.  When  they 
bought  plaintiffs  thought  they  were  worth- 
less, and  did  not  even  know  that  the  compa- 
nies bad  an  existence;  and  therefore.  If  there 
was  notblUg  else  in  the  case  but  a  mere 
breach  of  contract  plaintiffs  would  have  a 
complete  and  ample  remedy  at  law  for  the 
loss  sustained,  if  any.  This  damage  could 
be  readily  ascertained,  as  appears  by  .the  tes- 
timony In  the  case.  It  Is  no  answer  to  say 
that  the  stocks  other  than  the  railroad  and 
coal  company  stock  have  no  market  value, 
and  that  the  daia«.ge  on  that  account  could 
not  be  ascertained,  for  It  Is  apparent  that  as 
to  them  defendant  made  no  fraudulent  rep- 
resentation, for  he  knew  nothing  of  their 
value,  nor  do  the  plaintiff^,  and,  were  it  not 
for  the  railroad  and  coal  company  stock,  this 
suit  never  would  have  been  brought  In  the 
language  of  the  master:  *TIie  wrong,  there- 
fore, against  which  they  complain.  Is  the  ae- 
qulrement  of  the  coal  stock  from  them  for  a 
nominal  price.  If  they  be  paid  the  full  value 
of  the  coal  stock,  they  will,  under  their  own 
showing,  be  entirely  compensated  for  all 
damages  consequent  upon  any  wrong  of  the 
defendadt.' 

"Can  the  bill  be  sustained  upon  the  ground 
that  the  defendant  Latshaw  was  a  trustee  ex 
malefldo,  or  upon  the  ground  that  he  had 
practiced  a  fraud  in  procuring  the  stocks? 
He  occupied  no  fiduciary  relatiim  to  the 
plaintiffs.  What  he  said  at  the  executors' 
sale  had  nothing  to  do  with  plaintiffs'  pur- 
chase, and  after  that  he  was  acting  towards 
them  as  an  Individual,  and  their  relations 
were  simply  that  of  vendor  and  vendee.  He 
was  not  bound  to  disclose  his  knowledge  of 
the  value  of  the  stocks,  provided  he  did  not 
make  fraudulent  representations,  or  suptX'ess 
the  truth  when  It  was  his  duty  to  speak. 
Plaintiffs  had  ot^ortunltles  for  informing 
tiiemselves  of  the  condition  of  the  various 
companies,  but  they  appeared  to  have  taken 
but  Uttie  interest  In  the  matter.  Was  he 
guilty  of  such  fraud  as  will  entitle  the  plain- 
tiffs to  the  relief  asked  for?  It  Is  true  that 
a  confidential  relation  Is  not  necessary  ta  es- 
tablish a  constructive  trust  and  that  a  trust 
may  arise  from  actual  fraud;  but  this  fraud 
alone  will  not  be  sufficient  to  warrant  relief, 
unless  the  parties  relied  upon  the  fraudulent 
representations  which  were  tiic  Induct'iiients 
to  their  contract  In  Adams,  Eq.  (5th  Amer. 
Ed.)  p.  *174,  It  is  said:  The  jurisdiction  for 
rescission  and  cancellation  arises  where  a 
transaction  Is  vitiated  by  Illegality  or  fraud, 
or  by  reason  of  its  having  been  carried  on 
In  Ignorance  or  mistake  of  f&cts  material  to 
its  operation,  and  It  Is  exercised  •  •  • 
for  setting  aside  executed  conveyances,  or 
other  Impeachable  transactions,  where  it  Is 
necessary  to  replace  the  parties  In  statu  quo; 
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and  In  each  cases,  though  pecuniary  darn* 
ages  inlgbt  be  in  some  sense  a  remedy,  yet. 
If  fraud  be  complained  of,  there  is  jurts<Bc> 
tion  in  chancery.'  The  author  Instances 
auionint  cases  of  this  character  the  pro- 
curing contracts  to  be  made,  or  acts  to  be 
done,  by  means  of  wlllfnl  misrepresentation, 
either  express  or  implied,  etc.  But  to  con- 
stitute a  case  of  this  Idnd  there  must  be  a 
representation,  express  or  implied,  within 
the  knowledge  of  the  party  making  It,  rea- 
sonably relied  on  by  tibe  other  party,  and  con- 
stituting a  material  inducement  to  his  con- 
tract or  act  Tested  by  this  ride,  have  the 
plalntiSs  a  standing  in  a  court  of  eqnltyT 
According  to  the  evidence,  the  coal  company 
at  all  times  had  an  offlee  In  PhiladelpUa, 
wtaidi  was  given  In  the  city  directory;  and 
it  further  appears  that;  some  time  after  the 
porchase  by  plaintiffs,  Mr.  Edelman  vUdted 
New  York  to  inauire  about  the  stocks,  bar- 
ing with  Mm  one  of  the  certificates  for  the 
coal  company  stock.  It  thus  appears  that 
plaintiffs  had  means  of  information  open  t» 
them,  and  that  they  investigated  the  matter. 
How  can  It  be  said,  therefore,  tfaat  they  re- 
lied on  Mr.  Latshaw's  representations  as  to 
▼aloe  rather  than  on  theh:  own  knowledge? 
In  Clapham  t.  Sbilllto,  7  Beav.  146,  It  was 
ruled  that  'cases  have  frequently  occurred 
In  which,  upon  entering  into  contracts,  mis- 
representations  made  by  one  party  have  not 
been  in  any  degree  relied  on  by  tiie  other 
party.  If  the  party  to  whom  the  representar 
tions  were  made  himself  resorted  to  tfaa 
pr<ver  means  of  verification  before  be  en- 
tered into  the  contract,  It  may  appear  that 
be  relied  on  the  result  of  his  own  investiga- 
tion and  Inqnlry,  and  not  upon  the  repre- 
sentations made  to  him  by  the  other  party.' 
In  the  case  under  consideration,  plaintiffs 
beld  the  stocks  for  four  years,  had  oaade  in- 
vestigation, and  must  have  been  convinced, 
without  any  representations  from  Latsfaaw, 
that  the  stocks  were  worthless.  It  Is  also 
stated  In  Adams,  Eq.  356,  that  a  mwe  mis- 
statement by  the  buyer  of  his  motive  Ut 
ourcbaslng,  or  in  limiting  the  amount  of  hii 
offer,  will  not  bring  the  case  within  the  daas 
of  cases  In  whlcli  equity  will  grant  reJief; 
and  for  this  he  cites  Vernon  v.  Keys,  12 
East,  632,  where  the  vendee  'falsely  and  de- 
ceitfully represented  to  the  vendor  that  he 
was  about  to  enter  Into  partnership  in  the 
same  trade  with  other  persons  whose  names 
be  would  not  disclose  and  that  these  per- 
sons would  not  consent  to,  his  giving  the 
plaintiff  more  for  his  interest  than  a  certain 
sum,  whereas,  In  truth,  neither  A  and  B., 
with  whom  he  was  then  about  to  enter  Into 
partnership,  nor  any  other  Intended  partners 
of  bis,  hnd  refused  to  give  more  than  that 
sum,  but  had  then  agreed  with  the  defend- 
ant that  he  should  moke  the  best  terms  be 
could  with  the  plaintiff,  and  would  have 
given  bim  a  larger  sum;  and  In  fact  the 
defendant  charged  them  with  a  Inrcpr  price 
In  account  for  the  purchase  of  plaintiff's  In- 


terest.' Held,  that  an  action  on  the  case  did 
not  lie  for  this  false  and  deceitful  representa- 
tion by  the  bidder  of  the  seller's  probability 
of  getting  a  better  price  for  his  property, 
for  it  was  either  a  mere  false  representation. 
or  at  most  a  gratis  dictum,  of  the  bidder 
iq>on  a  matter  which  be  was  not  under  any 
legal  obligation  to  the  seller  to  disclose  with 
accuracy,  and  on  which  It  was  the  folly  of 
the  seller  to  rely. 

"Thore  is  another  reason  which  Is  fatal  to 
tiie  plaintiffs'  contention.  It  Is  apparent  that 
plaintiffs  are  seeking  to  recover  damages  for 
their  loss,  and  not  to  recover  the  spedflc 
chattels  sold.  It  Is  not  alleged  nor  shown 
that  the  stodcs  have  to  them  any  especial 
value  apart  from  their  money  value,  and 
plalntith  will  be  placed  In  statu  quo  when 
they  are  paid  what  they  have  lost  in  money. 
In  Mackintosh  r.  Tracy,  4  Brewst.  59,  It  was 
held  that  'in  cases  of  fraud,  especially  where 
the  fraud  rdates  to  sales  of  personal  chat- 
tels, and  where  the  r^ef  songht  Is  merely 
compensation  in  damages.  If  the  remedy  at 
law  Is  adequate,  r^^  Is  not  ordinarily  grant- 
ed In  equity.'  See,  also,  2  Pars.  Cont  p. 
782.  We  are  of  opinion  that  the  master  did 
not  err  in  dismissing  the  bill;  and  now, 
April  13,  1883,  the  exceptions  are  overruled, 
and  the  report  of  the  master  Is  confirmed, 
at  the  costs  of  the  complainants." 

Chas.  Hunalcker,  for  appellants.  HaHman 
&  Place  and  Jacob  V.  Gotwalts,  for  appel- 
lees. 

PEE  CtTRIAM.  The  prayers  of  the  plain- 
tiffs' bin  could  not  be  granted,  even  if  the 
plaintiffs  bad  a  cause  of  action  cognizable 
in  a  cobrt  of  equity,  because  the  stock  songht 
to  be  recovered  had  already  been  sold,  and 
was,  at  the  time  the  bill  was  filed,  held  by 
Innocent  purchasers.  But,  If  the  facts  upon 
which  the  cause  of  action  was  grounded 
were  all  true,  there  was  a  complete  and  ad- 
equate remedy  by  an  action  at  law,  and  for 
that  reason  there  Is  no  Jniisdictlon  in  equity. 
The  opinion  of  the  learned  court  below  Is 
a  sufficient  vindication  of  the  correctness  of 
the  condnsions  reached,  and,  for  the  reasons 
thM'eln  stated,  the  decree  Is  affirmed.  The 
contest  was  only  over  the  coal  shares.  There 
was  no  real  controversy  as  to  the  other 
shares.  The  decree  of  the  court  below  Is 
affirmed,  and  the  bill  of  the  plaintlfTs  is  dis- 
missed, at  the  cost  of  the  appellants. 


ON  Pa.  St.  24) 
PHILLIPS,  to  Use  of  HAVERHILL  SAFE- 
DEPOSIT  &  TRUST  CO.,  V.  HENRY. 
(Supreme  Court  of  Femisylvanla.     Feb.  12, 
1884.) 

Dtmsss— What  Cosstitotss— Who  mat  Plbas— 
AsfttoKEs  FOK  Benefit  op  Grbditors. 
1.  Friends  of  a  debtor  who  had  obtained 
goods  by  false  representations  were  informed 
that  creditors  in  a  foreign  state  threatened  to 
resort  to  criminal  proceedings  if  they  were  not 
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Becnred.  They  informed  the  debtor  of  the 
threat,  and  advised  him  to  assign  certain  claims 
to  such  creditors,  which  he  did.  Held,  that 
such  assignment  was  not  void  as  being  made  un- 
der duress. 

2.  Where  a  debtor  assigns  claims  to  credit- 
ors to  pay  just  debts,  his  assignee  for  the  ben- 
efit of  creditors  cannot,  without  his  authority, 
claim  that  the  assignment  of  such  claims  was 
obtained  by  duress. 

Appeal  from  cotirt  of  common  pleas,  Mont- 
gomery county. 

Framed  issue,  in  which  Marshall  A  Phil- 
lips, trading  alone  as  Marshall  A.  Phillips  & 
Co.,  to  the  use  of  Haverhill  Safe-Deposit 
&  Trust  Company,  Is  plaintiff,  and  Louis  B. 
Henry,  assignee  tot  benefit  of  creditors  of 
Marshall  A.  Phillips  &  Co.,  interpleaded,  is 
defendant  From  a  Judgment  entered  on 
the  verdict  of  a  Jury  directed  by  the  court  in 
favor  of  plaintiff,  defendant  appeals.  Affirm- 
ed. 

The  opinion  of  Weand,  X,  («  the  motion 
for  a  new  trial,  referred  to  in  the  opinion  of 
the  supreme  court,  is  as  follows: 

"Marshall  A  PhiUlps,  trading  as  Marshall 
A  Phillips  &  Co.,  having  a  claim  against 
the  Sweddand  Manufacturing  Company,  as- 
signed the  same  to  the  use  of  Haverhill  Safe- 
Deposit  Company.  Phillips  &  Co.  subse- 
quently made  a  general  assignment  t<x  the 
benefit  of  creditors  to  Louis  B.  Henry.  The 
Swedeland  Manufacturing  Company,  admit- 
ting the  indebtedness,  petitioned  the  court  for 
leave  to  pay  the  amount  into  court,  which 
was  done,  and  an  issue  framed  to  determine 
wlilch  of  the  rival  claimants  was  entitled 
to  the  fund.  It  was  not  denied  that  the  as- 
signment to  the  Haverhill  Safe-Deposit  Com- 
pany was  for  a  debt  Justly  due  them,  but  it 
was  sought  to  defeat  the  assignment  be- 
cause Marshall  A  Phillips  had  been  coerced 
into  making  It  by  threats  of  arrest  for  a 
criminal  offense  committed  in  anothor  stata 
It  appears  that  he  was  heavily  Indebted  to 
eastern  creditors,  and  that  he  had  obtained 
credit  or  goods  from  them  imder  false  repre- 
sentatl<»is  as  to  his  financial  condition.  Hear- 
ing that  he  was  about  to,  or  had,  assigned 
his  property,  bis  attorney  and  confidential 
derlf  were  informed  that,  unless  the  eastern 
creditors  were  preferred,  FhUllps  would  be 
arrested  on  a  criminal  charge.  They  so  in- 
formed Phillips,  and  advised  lilm  to  make 
this  with  other  assignments  of  claims.  Thus 
far  the  facts  are  not  disputed. 

"After  hearing  the  testimony,  we  were  of 
opinion  tliat  the  allegation  of  duress  was  not 
sustained  for  several  reasons.  Duress  exists 
When  one,  by  the  unlawful  act  erf  another,  is 
induced  to  make  a  contract,  or  perform  some 
act,  under  cbrcumstances  which  deprive  lilm 
of  the  exercise  of  free  will.  6  Amer.  &  Eng. 
Ena  Law,  p.  57.  In  this  case  there  was  no 
arrest  of  the  person,  no  warrant  of  arrest, 
and  no  seizure  of  the  goods  or  lands.  Phil- 
lips was  not  examined  as  a  witness,  and  the 
only  evidence  of  constraint  was  the  testimony 
of  the  lawyer  and  derk  that  they  had  told 


Phillips  of  his  threatened  arrest,  and  advised 
him  to  do  wliat  was  requested  of  him.  We 
fail  to  see  in  this  that  Phillips  was  not  a 
free  agent.  Non  constat  that  the  tlireat  had 
any  effect  iipon  him,  or  that  the  advice  ot 
his  friends  did  not  move  him  to  act  The 
mere  fact  that  he  made  the  assignment  ot 
(daim  does  not  prove  tliat  he  was  deprived  of 
the  exercise  of  Iiis  will.  An  honest  man 
owing  a  debt  might  wish  to  prefer  one  cred- 
itor to  another,  even  under  tlireats.  There 
was  therefore  notiiing  to  submit  to  the  jury 
upon  tills  point  and,  if  the  matter  had  been 
submitted,  there  would  have  been  no  testi- 
mony upon  which  to  base  a  finding  that  Phil- 
lips' mind  had  been  so  acted  upon  as  to  co- 
erce him.  He  is  not  here  to  make  the  de- 
fense. His  assignee  for  the  l>eneflt  of  the 
general  creditors,  even  if  we  concede  his 
standing,  is  not  in  a  position  to  make  the  de- 
fense without  showing  such  a  condition  of 
affairs  as  Phillips  would  be  compelled  to  do 
were  he  making  the  contest  tot  himself.  We 
think,  thwefore,  that  up<»i  this  ground  alone 
the  direction  was  proper. 

"Another  reason  which  moved  us  was  that 
as  Phillips  was  guilty  of  an  offense  for  wlilch 
he  was  liable  to  arrest  and  which  could  have 
been  compromised  legally,  the  threat  was 
that  of  a  lawful  arrest,  and  that,  under  the 
law,  this  does  not  constitute  duress.  In 
Story  on  Contracts  (section  400)  it  is  said:  'A 
threat  by  a  party  that  he  will  cause  another 
to  be  imprisoned  is  not  sach  duress  as  to 
avoid  a  contract,  unless  the  menace  be  of  un- 
lawful imprisonment  A  threat  to  do  a  legal 
act  or  to  subject  the  party  to  the  legal  con- 
sequences of  a  refusal  to  make  an  agreement 
iff  not  duress,'— citing  Alexander  ▼.  Pierce,  10 
N.  H.  4M;  Eddy  r.  Herrin,  17  Me.  838. 
Pars.  Cont.  p.  383,  says:  'Duress  by  threats 
does  not  exist  wherever  a  party  has  entered 
Into  a  ccmtract  tmder  the  influence  of  a 
tlireat,  but  only  where  such  a  threat  excites 
a  fear  of  some  grievous  wrong,  as  of  death, 
or  great  bodily  injury,  or  unlawful  imprison- 
ment' In  Walbridge  r.  Arnold,  21  Conn. 
431,  Church,  O.  J.,  said:  'Nor  had  the  defend- 
ants good  cause  of  complaint  that  the  judge 
charged  the  jury  that  a  lawful  arrest  and 
detention,  where  there  is  no  abuse  of  process, 
was  no  duress.  This  \a  an  elementary  prin- 
ciple.' In  Compton  v.  Bank,  96  BL  301,  it 
was  held  that  a  threat  of  a  lawful  arrest  of  a 
husband  for  ai_  crime  actually  committed  by 
him  does  not  constitute  such  duress  as  will 
relieve  the  wife  trom  her  contract  to  indem- 
nify the  person  injured.  In  New  York  the 
same  rule  prevails.  In  Insurance  Co.  t. 
Meeker,  86  N.  Y.  614,  it  to  said  that  'the  fact 
that  a  woman  is  induced  to  act  by  represen- 
tations that  such  action  is  all  that  will  save 
her  son  from  state  prison,  or  by  threats  on 
his  part  to  commit  suicide,  does  not,  in  a  le- 
gal sense,  constitute  dturess.  A  threat  to 
prosecute  for  an  offense  of  wliich  the  party 
admits  he  is  guilty  is  not  legal  duress  to 
avoid  a  contract*    Vosburgh  r.  Brewster,  6 
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Alb.  Law  J.  198.  A  contract  la  not  avoided 
by  a  threat  of  lawful  Imprisonment.  Knapp 
T.  Hyde,  QO  Barb.  80.  The  same  doctrine 
prevaUa  In  Maine.  Mere  tlireata  of  crim- 
inal proeecution,  wbere  no  warrant  had  been 
issued,  nw  proceedings  commenced,  do  not 
constitute  duress.  Higglns  t.  Brown,  78 
Me.  473,  6  Aa  269.  In  Thorn  y.  Pinkham, 
(Me.)  24  AtL  718,  it  Is  contended  that  the 
note  was  obtained  by  duress,  and  that  the 
consideration  was  Illegal.  Suppose  the  em- 
bezzler had  been  plainly  told  that,  unless  he 
paid  or  secured  the  amount  that  be  had  stol- 
en, he  would  be  prosecuted  for  the  theft,  and 
thereupon  gave  the  note.  That  would  not 
have  been  duress.  It  is  not  duress  for  one 
who  believes  that  he  has  been  wronged  to 
threaten  the  wrongdoer  with  a  civil  suit; 
and,  if  the  wrong  Includes  the  violation  of 
the  criminal  law,  it  is  not  duress  to  threaten 
him  with  a  criminal  prosecution.  In  Bodine 
V.  Morgan,  87  N.  J.  Eq.  426,  it  was  hdd  'that 
threats  of  a  lawful  arrest  do  not  coustltute 
duress,'  etc.  We  think,  under  these  deci- 
sions, therefore,  there  was  nothing  to  submit 
to  the  Jury— First,  because  there  was  no  evi- 
dence that  Phillips  had  been  constrained  of 
his  free  wHl;  and,  second.  If  he  was  con- 
strained, it  was  not  duress  in  law;  third,  his 
assignee  cannot  make  the  defense  without 
PhUlips'  consent  and  acquiescence,  for  he 
might  ratify  and  confirm  the  act.  And  now, 
December  23, 1893,  motion  for  a  new  trial  is 
overruled,  and  Judgment  Is  directed  to  be 
entered  on  the  verdict  that  plaintiffs  are  en- 
titled to  receive  the  amount  of  money  paid 
into  court,  less  record  costs." 

Heniy  0.  Boyer  and  iobn  A.  Clark,  for  ap- 
pellant James  B.  Holland  and  John  M. 
Dettra,  for  appellee. 

PER  CURIAM.  The  testimony  In  this 
case  Is  far  short  of  the  kind  of  testimony 
which  is  necessary  to  moke  out  the  defense 
of  duress.  There  was  no  imprisonment  or 
restraint  of  the  body,  no  process  of  arrest 
against  the  party,  no  prosecution  for  any 
criminal  offense  instituted,  no  officer  of  the  law 
ready  to  arrest,  no  threat  of  any  kind  made 
by  this  particular  plaintiff,  and  no  threats  by 
anybody  made  directly  to  the  person  af- 
fected. There  was  only  a  tlireat  to  resort  to 
criminal  proceedings,  made  in  another  state, 
to  certain  friends  of  the  party,  by  counsel  for 
certain  creditors,  and  communicated  by  them 
to  their  prlnclpaL  Moreover,  Phillips,  the 
party  affected,  is  not  setting  up  the  defense, 
or  authorizing  it  to  be  done.  The  defense  is 
made  by  one  who  is  merely  an  assignee  for 
the  benefit  of  creditors,  and  we  are  of  opin- 
loD  that  such  a  person  cannot  plead  this  de- 
fense for  the  purpose  of  setting  aside  an  oth- 
erwise legitimate  transfer  of  property  made 
by  his  assignor  to  pay  an  honest  debt  The 
opinion  of  the  learned  court  below  on  the 
motion  for  a  new  trial  contains  the  expres- 
sion of  SDffldent  reasons  for  the  binding  in- 


itmctlon  to  the  jnry  to  render  a  verdict  for 
the  plaintiff,  and  upon  that  opinion,  and  the 
suggestions  above  made,  we  affirm  the  Judg- 
ment   Judgment  afiOrmed. 


069  Pa.  St.  6031 
In  re  ORDER  OF  FRATERNAL  GUARD- 
IAN'S ESTATE. 
Appeal  of  TULL. 
(Sapreme  Court  of  PennsylTanla.    Feb.  12, 
1894.) 
CoBFOR^TioKS  —  Quo  Wabbxhto  PBOOBinixoa— 
Receivbbb. 
In  quo  warranto  proceedings  against  a 
corporation,  the  court  has  no  jarisdlction,  npon 
motion  of  the  commonwealth,  to  appoint  a  re- 
ceiver thereof.     Com.   v.   Order  of  Vesta,   27 
Ati.  14.  156  Pa.  St  531. 

Appeal  from  conrt  of  common  pleas,  Phila- 
delphia coimty. 

In  the  matter  of  the  assigned  estate  of  the 
Order  of  BYatemal  Guardians.  In  quo  war- 
ranto proceedings  against  said  corporation, 
Joseph  li.  TuU  was  appointed  receiver.  From 
a  decree  confirming  an  auditor's  report  on  the 
account  of  the  assignee,  refusing  to  award 
the  balance  of  the  assigned  estate  In  his 
hands  to  the  receiver,  Tull,  the  latter  appeals. 
Dismissed.' 

James  M.  Beck  and  F.  Carroll  Brewster, 
for  appellants. 

MITCHELL,  X  The  Order  of  Fraternal 
Guardians  was  incorporated  in  1888,  by  a  de- 
cree of  the  court  of  common  pleas  No.  8  of 
Philadelphia,  as  a  beneficial  and  protective 
association  under  the  act  of  April  29,  1874, 
and  apparently  did  a  large  business  nntll 
1892,  when  it  got  into  difficulties,  and  in  Sep- 
tember of  that  year  made  an  assignment  for 
the  benefit  of  its  creditors.  The  assignee 
proceeded  diligently  to  liquidate  the  assets, 
and  on  November  19th  of  the  same  year  filed 
his  account  showing  the  fund  for  distribu- 
tion, which  is  now  before  the  coiu-t  Prior 
to  the  assignment  however,  in  May,  1892, 
the  ommonwealth,  through  the  attorney  gen- 
eral, instituted  proceedings  by  quo  warranto 
in  the  common  pleas  of  Dauphin  county, 
which  resulted,  on  January  25,  1893,  in  a 
Jndgmoit  of  ouster,  and  on  the  same  day  the 
appellant  was  appointed  by  the  same  court  as 
receiver.  The  sole  question  now  before  us  is 
whether  the  fund  In  court  should  be  awarded 
to  the  receiver,  for  him  to  distribute  to  the 
creditors  and  members  of  the  association. 
The  auditor  refused  to  so  award  It  and  In 
this  he  was  clearly  right.  The  case  is  not 
distinguishable  in  principle  from  Com.  v. 
Order  of  Vesta,  156  Pa.  St  631,  27  Aa  14. 
The  common  pleas  of  Dauphin  county,  aa 
shown  In  that  case,  had  no  Jurisdiction  to  ap- 
point a  receiver  In  the  quo  warranto  proceed- 
ings on  the  motion  of  the  commonwealth,  and 
the  appellant  therefor^  was  without  author- 
ity, as  such  receiver,  to  take  the  fund.  The 
inresent  appeal   was   taken   before   the   aa- 
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noTmcement  of  onr  dechdoa  Au  Oou.  v.  Order 
of  Vesta,  and,  aa  the  apiwllant  was  responsi- 
ble to  the  court  which  appointed  him,  be  was 
justified  in  having  the  law  definitely  settled 
before  giving  up  the  apparent  duties  of  his 
trust  He  should  not,  therefore,  be  burdened 
with  the  costs  of  this  appeal.  Appeal  dis- 
missed; costs  to  be  paid  out  of  the  funds  of 
the  assigned  estate. 


il60  Pa.  8t  U) 

In  re  STONO'S  BSTATB. 

(Supreme  Court  of  Pennsylvania.     Feb.  12, 

1894.) 

EZECDTOBS — LlABILITT — DlBOBBTIKO  WlIX. 

Testator  directed  that  after  his  wife's 
death  the  estate  should  be  invested  in  land  se- 
curities, but  the  active  executor  continued  after 
her  death,  until  his  own,  nearly  two  years  ]a.ter, 
to  accept  interest  on  two  overdue  perBonal 
bonds.    The  aorriving  executor  was  delayed  in 

Setting  the  estate's  papers  till  after  approval  of 
eceased's  acount;  but  then,  by  prompt  action, 
he  could  have  saved  the  estate  whole  on  the 
bonds.  He  delayed,  however,  to  take  judgm»it 
on  tliem  till  the  obligor's  realty  had  been  in- 
cumbered by  other  judgments,  the  entry  of 
which  at  different  times  gave  notice  to  credit- 
ors that  the  obligor  was  growing  weaker  finan- 
cially. Beld,  the  surviving  executor  was  charge- 
able with  the  loss  on  the  bonds. 

Appeal  from  orpbsins'  court,  Montgomoy 
county;   Aaron  S.  Swartz,  Judge. 

In  tbe  matter  of  the  estate  of  Philip  Stong, 
deceased.  Appeal  of  Oeorg«  W.  Stong,  snr- 
yiving  executor,  from  a  decree  on  settlement 
of  his  account.    The  decree  affirmed. 

Tbe  facts  are  stated  In  the  following  opin- 
ion of  Aaron  S.  Swartz,  J.,  below: 

"Tbe  controversy  is  raised  by  the  following 
exception  to  tbe  auditor's  report:  The 
learned  auditor  erred  In  not  surcharging  the 
accoontant  with  the  sum  of  $733,  being  the 
credit  claimed  by  the  accountant  as  tbe 
amoont  not  collected  on  the  Wilson  bonds.' 
Tbe  facts  material  to  the  Issue  are  not  In 
dispute.  Th^  may  be  stated  as  follows: 
Philip  Stong  died,  testate,  October  3,  1887. 
His  widow  died  on  September  18. 1888.  Tbe 
testator  gave  to  bis  wife  his  entire  estate  for 
life,  with  the  privilege  of  using  so  much 
thereof  as  may  be  necessary  for  the  comfort- 
able maintenance  of  herself  and  his  niece 
Alice  Dotts.  Upon  the  death  of  the  wife  tbe 
will  makes  tbe  following  disposition:  'I  or- 
der and  direct  that,  upon  the  death  of  my 
said  wife,  my  said  executors  shall  set  apart, 
oat  of  the  balance  or  residue  of  my  estate, 
tbe  siun  of  twelve  thousand  dollars,  and 
safely  Invest  the  same  upon  good  real-estate 
security,  and  pay  over  the  Interest  accruing 
thereupon  semiannually  to  my  said  niece 
Alice  Dotts,  daughter  of  my  sister  Susar, 
during  the  full  term  of  her  life.'  Among  the 
assets  of  the  estate  were  two  bonds,— one 
with  confession  of  Judgment  for  $600,  given 
by  Thomas  Wilson  on  November  1,  1883, 
payable  in  one  year;  the  other  without  such 
confession,  made  by  tbe  said  Tbonuui  Wilsob, 


for  $865,  dated  April  6, 1862,  also  payable  in 
one  year.  Algernon  S.  Jenkins,  the  executw, 
was  a  man  of  business  experience,  and  he 
had  the  possession  and  tbe  custody  of  the  Wil- 
son bonds.  Interest  was  paid  on  the  $600 
bond  to  November  1,  1888,  and  on  the  other 
bond  to  April  6,  1888.  The  last  intecest  was 
paid  to  Mr.  Jenkins  on  tbe  lOtb  of  April, 

1889.  Mr.  Jenkins  died  July  9,  1890.  The 
surviving  executes  made  demand  for  tbe  Wil- 
son papers  aXter  the  death  of  Mr.  Jenkins, 
but  they  were  not  delivered  to  him  at  tbat 
time.  As  soon  as  he  recdved  them  he  hand- 
ed them  over  to  his  counsel,  Mr.  Rogers. 
The  bond  with  the  confession  of  Judgment 
was  entered  of  record  March  10,  1891,  and 
on  April  29,  1891,  Thomas  Wilson  confessed 
Judgment  on  tbe  other  claim  by  giving  a  bill 
single,  which  was  entered  the  same  day.  At 
the  testator's  death  Thomas  Wilson  was  tbe 
owner  of  a  farm  In  Horsham  township  con- 
taining sixty-one  acres.  He  also  owned  a 
house  and  lot  in  Hatfield  townsblp.  There 
was  a  mortgage  of  $2,000  on  the  farm,  and 
one  of  $1,600  on  the  bouse  and  lot  There 
was  also  a  Judgment  of  $600  entered  April 
6,  1887.  These  properties  were  appraised  at 
$9,500  In  1891,  and  were  fuUy  as  valuable  In 
1887  as  In  1891.  The  situation  as  to  Uens 
against  the  Wilson  properties  remained  un- 
changed at  the  time  of  the  widow's  death, 
In  September,  1888;  but  on  April  1,  1889,  a 
Judgment  for  $1,800  was  entered;   April  1, 

1890,  one  for  $200;  May  28,  1890,  one  for 
$200;  September  15,  1890,  one  for  $350.  Mr. 
Wilson  made  an  assignment  for  the  benefit 
of  creditors  on  May  1,  1891.  The  sale  of  the 
real  estate  by  tbe  assignee  realized  a  suffl- 
ctent  fond  to  pay  all  tbe  Judgments  priw  In 
time  to  the  Stong  lleois,  and  paid,  on  the 
Stong  Judgment  of  $600,  $181.48.  The  Judg- 
ment of  $200  entered  May  28,  1890,  did  not 
participate  in  the  distribution.  Mr.  Wilson's 
real  estate  was  released  from  this  claim,  so 
the  auditor  finds.  Tbe  accountant  purchased 
the  farm  at  $1,500  over  and  above  tbe  mort- 
gage Incumbrance,  making  the  purchase 
money  $3,500  and  the  overdue  interest  <»  the 
mortgage  of  $2,000  at  the  time  of  the  sale. 
He  now  holds  the  farm  tat  sale,  and  wiU  take 
$6,000  for  it  He  spent  in  permanent  im- 
provements ova-  $100.  The  accountant  says, 
'Jenkins  had  all  to  do  with,  tbe  papers.  I 
had  nothing  at  all  to  do  with  tbe  papers  un- 
til after  Mr.  Jenkins  died.  •  *  *  I  don't 
know  whether  they  were  Judgments  or  not 
*  *  *  Before  his  death  Jenkins  attended 
to  it  himself.  I  gave  tbe  Wilson  matter  no 
attention.' 

"From  the  recital  of  these  facts  it  is  ap- 
parent tbat  the  entry  of  the  bond  for  $600 
prior  to  April  1,  1889,  and  the  reduction  to 
Judgment  of  the  bond  for  $356  prior  to  said 
date,  would  have  saved  both  bonds  to  tlte 
testator's  estate.  Again,  it  the  bond  for 
$600  had  been  entered  of  reourd  prior  to 
April  1, 1800,  It  would  have  been  paid  In  fulL 
Afta  the  death  of  the  widow,  in  September, 
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1888,  It  became  the  duty  of  tke  executors  to 
set  apart  $12,000,  and  safely  InTest  the  same 
upon  good  real-estate  security.'  The  auditor 
finds  that  the  whole  principal  estate  did  not 
exceed  $12,000.  Why  was  this  plain  direc- 
tion of  the  testator  disregarded?  The  ao- 
(Wuntant  answers  that  be  is  excusable  be- 
cause the  coezecntoi-  had  the  cnstody-  of  the 
papers  and  collected  the  interest;  but' this 
wlU  not  do,  for,  by  the  will,  a  Joint  duty  is 
cast  upon  the  executors,  which  they  agreed 
to  perform  when  they  accepted  the  appoint- 
ment That  a  direction  to  Invest  in  good 
real-estate  security  for  the  life  of  Alice  Dotts 
Imposed  a  Joint  duty  cannot  be  denied,  and, 
under  our  authoritiee,  one  executor  could  not 
relieve  himself  from  all  responsibility  In  the 
matter  by  intrusting  the  whole  duty  to  bis 
coexecntor.  In  Welgand's  Appeal,  28  Pa.  St. 
471,  the  testator  directed  his  executors  to  se- 
cure $500,  and  pay  tbe  Interest  yearly  to  his 
daughter  for  life.  One  of  the  executors,  a 
son,  owed  the  father  $500  on  a  bond.  The 
ooexecutor  made  no  effort  to  collect  the  bond 
and  secure  the  fund.  The  money  was  lost 
through  the  insolvency  of  the  executor  so 
indebted  to  the  estate,  and  the  coexecutw 
was  held  liable  to  the  legatee  for  the  loss. 
Weldy's  Appeal,  102  Pa.  St  454,  is  to  tbe 
same  efFect  In  such  cases  the  nonactlng  ex- 
ecutor is  not  liable  for  the  default  of  bis 
coexecutor,  but  he  is  responsible  for  bis  own 
negligence,  because  the  loss  resulted  from 
Joint  negligence  where  a  Joint  duty  was  Im- 
posed. So,  in  Estate  of  Fesmire,  134  Pa.  St 
-86t  19  AtL  502,  where  the  testator  directed 
SD  investment  In  good  real-estate  security,' 
tbore  was  a  Joint  duty  imposed  to  secure 
such  investment  The  court  'say:  'When 
they  put  It  in  Kerper's  power  to  collect  tbe 
money  <m  tbe  mortgage,  It  became  their  duty 
to  see  that  It  was  again  invested  In  "good 
real-estate  security,"  and,  if  they  had  not 
Defected  this  duty,  the  loss  would  not  have 
been  sustained.  They  did  neglect  it  Tbe 
embezzlement  was'  made  possible  because 
tbey  neglected  It  and  their  liability  grows 
out  of  their  negligence.'  Ordinarily,  an  ex- 
ecutor is  liable  for  his  own  acts  and  omis- 
sions, and  not  for  those  of  his  associates; 
and  it  may  well  be,  as  the  auditor  intimates, 
that  tbe  accountant  is  not  liable  for  tbe  negli- 
gence of  his  coexecutor,  Mr.  Jenkins;  but  as 
already  shown,  this  Is  not  the  test  of  liability 
in  tbe  case  before  us.  The  Inquiry  is,  was 
the  accountant  himself  negllgoit?  Tbe  au- 
ditor finds  no  evidence  of  negligence.  We 
cannot  agree  with.  him.  'As  a  general  rule 
the  measure  of  care  and  diligence  required 
of  a  trustee  is  such  as  would  be  piusued  by 
a  man  of  ordinary  prudence  oad  skill  in  tbe 
management  of  his  own  estate  Fabne- 
stock'B  Appeal,  ICMt  Pa.  St.  46.  It  is  equaUy 
well  settled,  however,  that  a  trustee  who  in- 
vests the  funds  belonging  to  a  trust  on  per- 
sonal security  does  so  at  his  own  risk.  This 
Is  so  well  settled  that  a  citation  of  autb<vl- 
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ties  is  unnecessary.'  Law's  Estate,  144  Pa. 
St  400,  22  AU.  831.  If  it  were  not  for  the 
explicit  directions  in  the  will,  there  might  be 
some  excuse  for  continuing  the  investment 
as  made  by  the  testator.  Tbe  direction  to 
Invest  safely  in  good  real-estate  security 
leaves  the  accountant  without  any  excuse  for 
bis  omission.  But  suppose  there  was  no  im- 
mediate necessity  to  change  these  personal 
securities  into  Investments  designated  by  the 
will;  does  the.delay,  under  the  facts  and  cir- 
cumstances, indicate  ordinary  prudence  and 
skill  ?  The  accountant  confesses  his  entire  ig- 
norance of  the  matter.  He  did  not  even  know 
whether  the  bonds  were  Judgment  bonds.  'I 
did  not  give  the  Wilson  matter  any  atten- 
tion.' Tbe  interest  on  the  $600  bond  was 
due  March  1,  1889.  It  remained  unpaid.  All 
other  persons  holding  Judgments  against  Mr. 
Wilson  entered  them  of  record.  These  ex- 
ecutQra  alone  did  nothing  to  protect  their 
claims,  .  although  the  failure  to  pay  in- 
terest should  have  stirred  them  to  action. 
There  was  no  difficulty  In  their  way,  at  least  ' 
so  far  as  tbe  $600  bond  was  concerned. 
All  that  was  necessary  to  secure  the  debt 
was  to  carry  tbe  bond  to  the  office  for  record. 
If  this  bad  been  done  at  any  time  between 
tbe  death  of  the  testator,  in  1887,  and  April 
1,  1890,  the  money  would  not  have  been  lost 
The  Wilson  failure  was  not  the  result  of 
some  sudden  misfortune.  His  financial  stand- 
ing grew  weaker  and  weaker,  as  indicated 
by  the  successive  entries  of  Judgments  against 
bim.  There  was  thus  ample  notice  of  dan- 
ger to  creditors.  If  the  executors  had  ex- 
ercised the  care  and  prudence  of  others  sim- 
ilarly situated,  the  loss  could  not  have  oc- 
curred. Long's  Estate,  6  Watts,  46.  It  may 
be  said  that  suit  was  necessary  to  protect 
tbe  bond  of  $355.  This  may  or  may  not  be 
BO.  If  the  debtor  was  willing  to  give  a  Judg- 
ment for  $600,  it  is  likely  he  would  have 
given  one  for  the  smaller  bond.  If  he  ac- 
commodated others  as  early  as  1887,  why 
Should  be  refuse  tbe  executor  of  the  testator 
as  late  as  1890?  All  we  know  as  to  this  mat- 
ter is  that  no  effort  whatever  was  made  to 
comply  with  tbe  explicit  direction  of  the  tes- 
tator. An  unsuccessful  effort  would  excuse. 
Without  effwt  tbe  accountant  Is  without  ex- 
cuse. It  is  clear  that  If  the  diligence  exor- 
cised after  the  death  of  Mr.  Jenkins  had 
been  applied  before  that  time,  tbe  loss  would 
■ot  have  occurred.  We  conclude  that  the  ac- 
countant was  negligent  in  his  disregard  of 
the  duties  Imposed  under  the  will,  and  be 
w.as  negligent  In  bis  failure  to  take  the  usual 
and  ordinary  steps  to  protect  or  collect  tbe 
assets  of  tbe  estate  of  tbe  testator." 

George  W.  Rogers,  for  appellaat  N.  H. 
Larzelere  and  M.  M.  Olbson,  for  appellees. 

PER  CURIAM.  The  decree  in  this  case  Is 
affirmed  on  the  opinion  of  tbe  leameA  iiovrt 
below.    Judgment  affirmed. 
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In  M  ORDER  OF  FRATBRNAIi  GUARD- 
IANS' ESTATE. 

Appeal  of  SHEELER  et  al. 

(Supreme  Court  of  PennsylTania.    Feb.  12, 
1894.) 

BSKKTIT  ASaOOUTIOM— ASBIONHSNT— DlSTBIBQ. 
TIOH  AKOMO   MeMBEBS. 

Where  the  members  of  a  benefit  aaao- 
ciation  receive  certificates,  maturing  in  28 
rears,  binding  each  member  to  continue  Iiis  cer- 
tificate in  force  for  that  time,  and  to  pay  any 
assessments  that  may  be  made,  and  providing 
that,  if  the  member  shall  comply  with  all  the 
reqairements  of  the  association,  he  shall,  at  the 
end  of  3V^  years  from  date  of  his  certificate,  re- 
ceive a  sum  not  exceeding  one-dghth  of  the 
snm  mentioned  therein,  and  shall,  at  the  end 
of  each  succeeding  3^  years  receive  a  like 
amount,  the  funds  of  the  association,  on  its 
maicing  an  assignment  4  years  after  organiza- 
tion, will  be  distributed  among  the  members 
in  proportion  to  the  amounts  paid  in  by  them, 
though  a  part  only  of  the  certificates  have  run 
8^  years. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

In  the  matter  of  the  assigned  estate  of  the 
Order  of  Frat^nal  Guardians.  From  a  de- 
cree overruling  exceptions  to  the  report  of 
the  auditor  on  the  account  of  the  assignee, 
Charles  R.  Sheeler  and  others,  members  of 
the  order  whose  certificates  had  run  over 
three  and  a  half  years,  appeal.     Affirmed. 

The  report  of  the  auditor,  J.  F.  Ilartmann, 
E<sq.,  with  the  exceptions  thereto,  was  as 

tollOWBi 

Report 

"Before  proceeding  with  the  discussion  and 
determination  of  the  questions  which  have 
arisen  upon  the  distribution  of  the  fund  in 
this  case,  the  auditor  believes  it  would  be 
well  to  state  briefly  the  history  of  the  Ordo- 
of  Fraternal  Guardians.  The  'Order  of  Fra^ 
temal  Guardians'  was  chartered  on  the  Ist 
dl^  of  December,  A.  D.  1888,  by  the  court  of 
common  pleas,  No.  3,  of  Philadelphia  county, 
the  charter  thereof  being  recorded  on  the 
8d  day  of  Decembo-,  A.  D.  1888,  in  the  office 
for  the  recording  of  deeds,  etc.,  in  and  for 
the  city  and  county  of  Philadelphia,  in  Char- 
ter Book  No.  13,  page  589,  etc.  In  theh:  ap- 
plication for  a  charter  the  Incorporators  stat- 
ed that  they  were  citizens  of  the  common- 
wealth of  Pennsylvania,  and  were  desirous 
of  becoming  incorporated  under  the  provl- 
sions  of  an  act  of  assembly  of  the  common- 
wealth of  Pennsylvania,  entitled  'An  act  to 
provide  for  the  Incoirporatlon  and  regulation 
of  certain  corporations,'  approved  the  29th  of 
April,  A.  D.  1874,  and  the  supplements  and 
amendments  thereto,  and  set  forth:  Section 
1.  The  name  of  this  corporation  shall  be  the 
Order  of  iB^aternal  Guardians.  Sea  2.  The 
purposes  of  the  said  corporation  shall  be  the 
maintenance  of  a  society  for  beneficial  or 
protective  purposes  to  its  members  from 
funds  collected  therein.  Sec.  S.  The  principal 
place  wh«:e  the  business  of  said  corporation 
Is  to  be  transacted  shall  be  in  the  city  of 


Philadelphia.  Sec  4.  llie  existence  of  said 
corporation  shall  be  perpetuaL  It  sliall  have 
soccesslon  by  its  corporate  name,  subject  to 
the  powa:  of  the  general  assembly  to  revoke 
its  charter  according  to  law.  It  shall  have 
pow»  to  maintain  and  defend  against  judi- 
cial proceedings.  It  shall  have  power  to 
make  and  use  a  common  or  corporate  seal, 
and  alter  the  same  at  pleamire.  It  shall  have 
power  to  hold  and  transfer  such  real  estate 
and  personal  propo-ty  as  the  purposes  of  the 
corporation  may  require:  provided,  that  the 
clear  yearly  value  or  income  of  the  real  es- 
tate shall  not  exceed  $20,000.  It  shall  have 
power  to  enter  Into  any  obligation  necessary 
for  the  transaction  of  its  ordln|U7  affairs. 
It  shall  have  power  to  appoint  and  remove 
such  subordinate  officers  and  agents  as  the 
business  of  the  corporation  may  require,  and 
may  allow  them  a  suitable  compensation.  It 
shall  have  poyrex  to  make  by-laws,  which 
shall  not  conflict  with  the  constitution  and 
laws  of  the  United  States  and  of  this  com- 
monwealth, for  the  regulation  of  Its  afbUrs, 
the  management  of  Its  properiT',  the  main- 
tenance of  good  order  and  harmony  among 
its  members  in  their  relation  to  the  corpora- 
tion, and  the  enforcement  of  tjie  payment 
of  assessments,  dues  and  other  indebtedness 
to  the  corporation;  and  may  provide  means 
for  the  enforcement  of  such  by-laws  by  fines, 
suspension,  or  expulsion  from  membership, 
Sittee  due  notice  and  trial.  There  is  no  capital 
stock,  nor  any  shares  of  stock. 

"In  the  constitution  of  the  supreme  lodge, 
as  amended  and  revised  February  and  March, 
1880,  the  objects  of  the  order  are  stated  to 
be:  First  To  unite  in  the  bonds  of  fraterni- 
ty and  guardianship  all  white  persons  Of  good 
moral  character  and  sound  physical  health, 
who  are  socially  acceptable^  and  who  are  be- 
tween the  age  of  eighteen  and  flf  ty-flve  years. 
Second.  To  establish  a  benefit  fund  by  as- 
sessments upon  its  members,  from  which 
(1)  each  member  who  has  complied  with  all 
lawful  requirements  ot  \he  order  shall  re- 
ceive the  benefit  of  a  sum  not  exceeding  one- 
eighth  of  the  amount  named  in  his  benefit 
certificate  for  each  three  years  and  a  half  he 
continues  such  certificate  in  force;  (2)  upon  the 
decease  of  any  member  entiticd  to  boiefits, 
a  sum  equal  to  one-eighth  of  the  amount 
named  In  his  benefit  certificate  shall  be  paid 
to  such  person  or  persons  as  he  shall  have 
designated,  in  addition  to,  and  Independoit 
of,  any  matured  benefits  which  may  have 
been  received:  provided,  that  such  person  or 
persons  shall  be  related  to,  or  dependent  up- 
on, him  for  support  By  the  goaeral  laws 
of  the  supreme  lodge,  there  was  established 
a  benefit  fund,  from  which  each  beneficiary 
member  was  entitled  to  receive  matured  or 
death  benefits,  in  conformity  with  the  laws 
of  the  order.  He  might  apply  for  and  re- 
ceive a  benefit  certificate  or  certificates,  ma- 
turing In  twenty-eight  years  firom  the  date 
Of  Issuance,  In  the  sum  either  of  $5,000,  $4,000, 
$3,000,  $2,000,  or  $1,000,  as  he  might  elect   The 
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benefit  fond  was  raised  by  assessments,  ler- 
ied  npon  the  members  of  the  order  by  the  au- 
thority of  the  supreme  executive  committee, 
to  whom  was  delegated  the  powo:  of  levying 
and  calling  assessments  for  the  benefit  fund 
and  general  fund,  as  the  committee  might 
deem  necessary.  This  power  was  conferred 
npon  the  snpreme  executive  committee  by 
section  4  of  article  3  of  the  constitution  of 
the  supreme  lodge.  The  funds  thus  raised 
by  assessments  were  to  be  deposited  by  the 
snpreme  secretary  in  a  depositary  named  by 
the  supreme  executive  committee. 

"By  an  agreement  entered  into  between  the 
Order  of  Fraternal  Guardians  and  the  Com- 
monwealth Title  and  Trust  Company,  the  lat- 
ter were  to  become  the  custodians  of  the  said 
benefit  fund,  to  be  Invested  by  them  in  such 
United  States  bonds,  state,  county,  or  city 
securities,  or  such  bond  or  mortgage,  or  other 
reliable  and  convertible  securities,  as  should 
be  designated  by  the  president  of  the  said 
tmst  company  and  approved  by  the  supreme 
trustees  of  the  Order  of  Fraternal  Guardians. 
The  securities  were  to  be  taken  only  in  the 
name  of  the  'Order  of  Fraternal  Guardians,' 
and  held  In  the  custody  of  said  trust  company 
In  a  separate  deposit  or  safety  box,  which 
should  only  be  opened  in  the  presence  of  the 
chairman  of  the  supreme  trustees,  or  a  ma- 
jority thereof,  at  such  times  as  the  businosit 
of  the  said  supreme  trustees  might  require, 
or  when  the  supreme  financiers  retjulred  an 
examination  of  the  same  for  their  monthly 
audit  The  benefit  fund  Was  thus  surround- 
ed by  all  the  protections  to  preserve  the  same 
Intact,  and  Insure  the  faithful  application  of 
flie  same  to  the  purposes  for  which  It  was 
created. 

"With  its  business  methods  thus  defined, 
the  order  started  out  upon  a  promising  ca- 
reer. The  membership  grew  rapidly,  and  the 
order  gradually  established  Itself  in  the  con- 
fidence of  the  community.  Assessments  were 
regularly  called  by  the  supreme  executive 
committee,  and  the  benefit  fund  swelled  to 
large  proportions.  In  the  spring  of  1892, 
however,  the  success  of  the  organization  was 
checked.  A  bill  In  equity  was  filed  against 
the  order  by  several  of  its  members,  asking 
the  court  to  issue  an  injunction  restraining 
the  order  from  further  conducting  Its  busi- 
ness,  and  praying  the  appointment  of  a  re- 
cdver  to  wind  up  its  affairs.  These  proceed- 
ings were  terminated  favorably  to  the  order, 
but  later  on  were  followed  by  the  institution 
of  guo  warranto  proceedings  by  the  attorney 
general  of  the  commonwealth  of  Pennsyl- 
vania. These  proceedings  are  still  pending 
in  the  common  pleas  court  of  Dauphin  coun- 
ty. On  June  1, 1892,  and  continuously  there- 
after, the  first  installments  or  payments  on 
benefit  certificates  matured,  according  to 
their  terms.  None  of  these  matured  benefits 
were  paid  by  the  order,  for  the  reason,  it  has 
been  alleged,  that  an  agreement  or  promise 
not  to  do  so  was  made  by  persons  represent- 
ing the  order  with  the  attorney  generaL    The 


bm  in  equity,  filed  about  April,  1892,  how- 
ever, was  a  deathblow  dealt  to  the  order. 
From  that  time  forward  the  order  was  not 
reinforced  by  new  members,  and  no  new 
blood  was  infused  into  the  organization.  Cer- 
tificates were  rapidly  maturing,  and  their 
nonpayment  by  the  order  shook  confidence  In 
the  organization.  The  supreme  executive 
committee  was  confronted  with  a  serious 
problem,  and  nothing  but  financial  disaster 
appeared  ahead.  They  grappled  with  the 
question,  and  the  only  solution  of  the  dlfil- 
culty  was,  in  their  Judgment,  a  winding-up  of 
the  afTalrs  of  the  order.  This  course  was 
finally  determined  upon,  and  on  the  SOtii  day 
of  September,  1892,  the  supreme  officers 
made  and  executed  a  deed  of  assignment  of 
all  the  effects  of  the  order  to  Joseph  L.  Tull; 
the  said  assignment  being  recorded  in  the 
ofllce  for  the  recording  of  deeds,  etc.,  in  and 
for  the  city  and  county  of  Philadelphia,  In 
Deed  Book  T.  G.,  No.  — ,  page  — ,  etc.  An 
inventory  and  appraisement  of  the  rights  and 
credits,  goods  and  chattels  of  the  assigned 
estate  was  filed  in  court,  wherein  it  is  shown 
that  the  appraised  value  of  the  entire  assets 
of  the  order  amounted  to  the  sum  of  ?810,- 
292.13.  The  assignee  filed  his  first  account 
of  the  trust  estate  on  the  19th  day  of  No- 
vember, 1892,  and  the  same  Is  now  the  sub- 
ject of  this  audit.  In  this  account  the  as- 
signee charges  himself  merely  with  the 
amount  of  cash  on  hand  at  the  time  the  as- 
signment was  made.  None  of  the  securities 
that  came  into  his  hands  have  been  convert- 
ed as  yet  The  account  was  vouched  by  the 
auditor  and  found  to  be  correct 

The  assignee  charges  himself  with 
the  amount  with  which  the  ben- 
efit fund  was  credited |244,141  08 

Also,  with  interest  and  income  col- 
lected on  the  securities  of  the 
trust  estate,  and  interest  on  de- 
posits           «,880  01 

Aiao,  with  amounts  received  by  the 
.  assignee  from  subordinate  lodges 
as  assessments  for  August,  etc. .  864  60 

Also,  with  the  amounts  of  the  Sep- 
tember assessments  paid  to  him       11,593  00 

Also,  with  amount  credited  in  in- 
ventorr  to  general  fund 6,897  73 

Interest  on  general  fnnd  deposit. .  lO  64 

And  amounts  received  from  sale  of 
lodge  supplies  since  filing  of  the 
inventory  1,326  02 

Making  the  total   amonnt   of 

debits »270,70e  28 

On  the  credit  side  of  the  account, 
the  accountant  claims  credit  for 
amoants  of  cash  paid  by  him  for 
the  acknowledjrment  and  record- 
:in^  of  the  assignment,  the  costs 
paid  the  prothonotary  for  enter- 
ing the  bond,,  appraisers'  fees, 
'  clerk  hire,  printing,  and  postage, 
the  aggregate  sum  of 819  7S 

Which  leaves  a  balance  in  bis 
hands,  to  be  distributed  upon 
this  audit  of $269,886  48 

"The  account  of  the  assignee  shows  for  dis- 
tribution the  sum  of  $269,886.98.  The  dis- 
crepancy noticed  is  a  clerical  error  of  fifty, 
cents,  made  in  the  addition  on  the  debit  side 
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of  the  asslgnee'B  account  There  was  only 
one  creditor's  claim  presented  for  payment 
out  of  this  .fund,  and  the  auditor  will  dispose 
of  the  same  at  this  point.  Charles  Lex 
Smith,  Esq.,  representing  Mr.  Albert  8.  Haes- 
eler,  presented  a  claim  for  $450  for  services 
rendered  the  order,  as  editor  of  the  Fraternal 
Guardian,  from  December  11,  1889,  to  July 
10,  1891,  being  eighteen  months'  salary  at 
twenty-fire  dollars  per  month.  In  support 
of  this  claim  Mr.  Haeseler  was  called  and 
sworn,  and  stated  that  be  was  one  of  the  in- 
corporators of  the  order,  and  held  office 
therein  from  the  time  of  Its  organization  to 
the  time  of  making  the  assignment.  During 
the  time  be  rendered  the  B»Tlces  toe  which 
compensation  Is  claimed,  he  held  the  posi- 
tions of  supreme  deputy  at  large  and  so- 
preme  org^izlng  director  of  the  order,  for 
which  he  recdved  compensation,  according 
to  the  airangements  made  with  the  supreme 
executive  committee.  It  did  not  appear,  how- 
ever, that  either  the  office  of  supreme  deputy 
at  large  or  «upreme  organizing  director  car- 
lied  with  it  the  duty  of  editing  the  official 
organ  (as  the  Fraternal  Guardian  has  been 
called)  of  the  order;  but,  on  the  contrary,  it 
was  shown  that  Mr.  Haeseler  was  compen- 
sated, by  the  direction  of  the  supreme  exec- 
utive committee,  for  these  very  duties  of  edit- 
ing  the  Fraternal  Guardian  at  the  rate  of 
twenty-five  dollars  per  month  from  January, 
1882.  The  supreme  executive  committee  rec- 
ognized the  fact  that  he  was  entitled  to  com- 
pensation for  services  as  editor,  as  a  resolu- 
tion was  passed  to  pay  him  $100  in  settle- 
ment of  Us  claim.  This  sum  Mr.  Haeseler 
refused,  Inasmuch  as  he  considered  it  inade- 
quate compensation  for  his  labors.  Previous 
to  November  23,  1889,  Mr.  Haeseler  conduct- 
ed bis  paper  independently  of  the  order,  but 
upon  that  day  the  supreme  executive  com- 
mittee passed  a  resolution  to  the  effect  that 
the  'Guardian  be  hereafter  the  official  organ 
of  the  order,  and  be  published  under  the 
auspices  of  the  supreme  lodge,  with  Brother 
Albert  S.  Haeseler  as  editor,  and  on  and  after 
this  date  the  supreme  lodge  assume  the  re- 
t^nsIbUlty  of  its  publication.'  Mr.  Joseph 
0.  Smith,  in  his  testimony,  said:  The  paper 
was  the  advertising  medium  of  the  order,  and 
was  placed  in  Mr.  Haeseler's  hands  because 
It  more  largdy  afTected  his  department,  and 
because  he  was  more  capable  of  doing  the 
troi^.'  There  was  no  question  of  the  useful- 
ness of  the  paper,  and  the  benefit  it  was  to 
tile  order.  That  the  services  were  performed 
by  Mr.  Eaeselw  Is  undisputed,  and  It  cannot 
be  said  they  were  part  of  his  official  duties. 
That  Mr.  Haeseler,  in  other  branches  of  his 
work,  made  sufficient  money  oat  of  the  or- 
der is  no  reason  (and  this  seems  to  be  the 
only  reason  offered)  to  disallow  his  claim. 
The  only  question  remaining,  therefore,  is  as 
to  the  amount  he  Is  entitled  to  for  his  a&rr- 
ices.  The  evidence  shows  that,  during  the 
time  the  serrices  for  which  compensation  is 
claimed  were  rendered,  the  labors  of  editing 


the  Fraternal  Guardian  were  more  arduous 
than  they  were  later,  when  the  paper  becamn 
established.  As  the  supreme  executive  com- 
mittee fixed  his  compensation  for  his  services 
in  1892  at  twenty-five  dollars  per  month.  In 
the  opinion  of  the  auditor  this  amount  Is  a 
fair  gauge  of  the  value  of  the  services  ren- 
dered previously,  and  as  this  sum  is  the 
amount  claimed  by  Mr.  Haeseler,  the  auditor 
thinks  that  it  Is  not  unreasonable,  and  should 
be  allowed.  The  auditor,  therefore,  awards 
to  Alfred  S.  Haeseler  the  sum  of  $450,  as 
compensation  for  editing  the  Fraternal 
Guardian  for  eighteen  months,  to  wit,  from 
December  11, 1889,  to  July  10,  1891. 

"Messrs.  Maires  and  Beck  appeared  at  the 
audit,  representing  certain  certificate  tioldors 
in  good  standing  in  the  order,  and  formally 
objected  to  the  audit,  and  assigned  the  td- 
lowlng  reasons  therefor:  (1)  That  there  was 
no  legal  or  valid  body  corporate.  In  law,  to 
make  the  said  assignment,  the  said  alleged 
corporation  never  having  been  incorporated 
conformably  to  law;  (2)  that  t£e  said  as- 
signment Is  Invalid,  as  It  was  made  by  the 
officers  of  the  said  alleged  corporation  with- 
out the  consent  of  the  members  and  certifi- 
cate holders  thereof;  (3)  that  the  said  assign- 
ment was  made,  pending  proeeedlngs  in  quo 
warranto  by  the  commonwealth  of  Pennsyl- 
vania In  the  court  of  comm(m  pleas  of  Dau- 
phin coimty,  to  determine  by  what  right  the 
said  alleged  corporation  claimed  to  exercise 
its  franchises;  (4)  that,  fully  reserving  the 
above  objections  to  the  JurlsdlcUon  of  the 
auditor,  and  to  the  validity  of  the  assignment, 
we  further  object  to  the  auditor  passing  up- 
on any  claims  or  distributing  any  moneys, 
other  than  for  the  payment  of  general  debts 
due  by  the  said  alleged  corporation  to  gen- 
eral creditors,  other  than  members  and  cer- 
tificate holders  of  the  said  order,  and  aver 
that  members  of  the  alleged  corporation,  who 
claim  to  participate  in  the  distribution  under 
their  certificates  of  membership,  are  not  cred- 
itors In  trust,  for  whom  the  property  is  held 
under  said  assignment,  and  that  the  only  le- 
gal method  of  winding  up  said  order  is  by  a 
receiver. . 

"Before  proceeding  further,  the  auditor 
thinks  It  proper  tliat  these  questions  should 
be  disposed  of.  Inasmuch  as  they  affect  the 
entire  question  of  distribution,  and  raise 
questions  as  to  the  jurisdiction  of  the  court 
over  the  fund  In  hand.  As  to  the  first  ques- 
tion,—that  there  was  no  legal  or  valid  body 
corporate,  In  law,  to  make  the  said  assign- 
ment, the  alleged  ccHrporation  never  having 
been  Incorporated  conformably  to  law,— the 
auditor  is  of  opinion  that  this  Is  not  the  time 
nor  the  manner  of  attacking  the  charter  of  a 
corporation.  This  quesUon  is  one  properly 
to  be  settled  by  the  court  upon  quo  warranto 
proceedings.  The  second  .  contention  nrged 
la,  that  the  assignment  Ip  invalid  because  It 
was  executed  by  the  officers  of  the  alleged 
corporation,  without  the*  consent  of  the  mem- 
ben  and  certificate  holders.    Tbo  supreme 
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execntiTe  committee  of  tiie  supreme  lodge 
was  given  power,  by  the  constitutloD  thereof, 
during  the  recess  of  the  supreme  lodge,  to 
exercise  all  the  powers  of  that  body  concern- 
ing business  matters.  The  supreme  lodge  Is 
a  representative  body,  and  It  alone  had  the 
power  to  legislate  for  the  order.  Its  acts 
must  be  construed  to  be  the  acts  of  every 
member,  so  long  as  nothing  was  done  by 
them  to  injure  the  rights  of  their  constitu- 
ents, <»:  prejudice  the  interests  of  the  minor- 
ity. The  audltw  thinics  that  It  was  properly 
within  the  scope  of  the  powers  of  the  su- 
preme executive  committee  to  moke  the  as- 
signment In  this  case,  and  that  the  same  was 
done  to  conserve  the  best  interests  of  those 
whom  they  represented.  The  tlilrd  objection 
was,  that  the  assignment  was  made  pending 
quo  warranto  proceedings  in  the  court  of 
common  pleas  of  Dauphin  county.  The  au- 
ditor sees  no  merit  in  tltis  point.  Inasmuch 
as  the  quo  warranto  proceedings  referred  to 
can  only  affect  the  tronsacticHis  of  the  cor- 
poration, In  the  event  of  an  ultimate  success- 
ful determination  of  the  proceedings.  To 
check  the  exercise  by  a  corporation  of  its  cor- 
pwate  franchises,  nothing  short  of  an  Injunc- 
tion by  the  court  will  be  effectual  for  the 
purpose.  In  the  absence  of  any  such'l^^ 
prohibition,  quo  warranto  proceedings  pend- 
ing are  nothing  more  than  an  ordinary  suit, 
instituted  by  a  private  individual.  The  fourth 
objection  seems  to  be  the  only  one  that  re- 
quires real  serious  consideration  by  the  au- 
ditor, as  it  touches  the  question  of  distribu- 
tion directly.  It  is  contended  that,  after  the 
payment  of  the  general  creditors  of  the  cor- 
poration, the  only  legal  method  of  winding 
up  the  order  is  by  a  receiver.  It  is  true  that 
the  only  strict  and  regular  way  of  closing  up 
a  oxporatlon  is  by  the  appointment  of  a  re- 
ceiver, upon  the  filing  of  a  bill  in  equity  set- 
ting forth  the  facts.  In  answer  to  this  ob- 
jection the  auditor  need  only  refer  to  Chris- 
tian's Appeal,  102  Pa.  St  188,  where  a  build- 
ing associatl(Hi  had  made  an  assignment  for 
the  benefit  of  its  creditors,  in  order  to  wind 
up  its  affairs.  In  the  opinion  Justice  Ster- 
rett  said:  'As  was  well  said  by  the  learned 
presldeat  at  the  common  pleas  in  Re  Nation- 
al Savings,  Loan  &  BIdg.  Ass's,  9  Wkly. 
Notes  Cas.  79,  such  an  wganizatlon  is,  in 
tact  and  In  law,  a  partnership,  with  corpo- 
rate rights,  in  which  every  stockholder  is  a 
member;  and  while  it  may  be  true  that  a 
Btockholdtf  may  recover  Judgment  against  the 
corpM'ation,  and  thus  become,  in  a  certain 
sense,  a  creditor  thereof,  he  Is,  nevertheless, 
not  a  creditor  within  the  meaning  of  our  as- 
signment laws.  There  Is  also  great  force  In 
the  suggestion  that  the  appropriate  method 
of  administering  the  assets  remaining  after 
payment  of  general  creditors  would  be 
through  a  receiver.  While  such  a  course 
would  be  strictly  r^;ular,  the  same  result 
may  l>e  more  directly,  and  equally  as  well, 
attained  by  the  course  pursued  in  ttiis  cose.' 
So,  la  this  case,  it  is  impossible  for  the  audi- 


toe  to  perceive  wherein  the  Interests  of  aU 
persons  can  l>e  better  protected  than  by  a 
distribution  of  the  funds  by  the  auditor 
among  those  persons  entitled  to  the  same,  as 
their  Interests  may  hereafter  appear.  It  was 
apprehended,  by  the  couns^  making  these 
objections,  that  distribution  might  be  made 
by  the  auditor  in  a  manner  different  from 
that  in  which  the  funds  would  be  distributed 
should  a  receiver  be  appointed.  It  cannot  l>e 
understood  how  the  distribution  to  be  made 
by  the  auditor  in  this  case,  and  that  which 
might  be  made  under  proceedings  where  a 
receiver  had  been  appointed,  could  In  the 
least  affect  the  case.  No  matter  what  deci- 
sion either  may  make  upon  the  qnestions  aris- 
ing upon  distribution,  the  aopreme  court  will 
be  the  tribunal  to  finally  review  the  question 
in  both  instances.  Furthermore,  it  is  the  de- 
sire of  all  the  parties  lnta«sted,  so  far  as  the 
same  has  come  to  the  knowledge  of  the  audi- 
tor, that  a  quick  and  speedy  distribution  be 
made  of  the  funds  in  the  hands  of  the  as- 
signee. The  appointment  of  a  receiver  would 
lilnder  and  delay  distribution,  as  well  as  sul>- 
Ject  the  fund  to  addllional  commissions  and 
expenses,  with  no  benefit  or  advantage  what- 
ever Inuring  to  the  members  or  certiflcate 
holders  by  teaaoa  thereof.  The  entire  funds 
of  the  order  have  passed  into  the  hands  of 
the  assignee  under  the  assignment,  and  he 
now  holds  the  same,  awaiting  the  determina- 
tion of  certain  questions  in  reference  to  the 
distribution,  which  will  be  hereafter  referred 
to.  The  order,  for  aU  practical  purposes,  is 
dead  beyond  all  resuscitation.  The  various 
lodges  composing  It  have  been  dlslianded, 
their  paraphernalia  lias  been  sold  and  rituals 
destroyed,  and  their  officers  have  ceased  to 
exercise  their  functions.  Neithw  the  supreme 
lodge  nor  the  supreme  executive  committee 
has  held  a  meeting  since  the  day  it  was  re- 
solved to  make  the  assignment  No  one  con- 
tends or  believes  that,  after  the  funds  in  the 
hands  of  the  assignee  have  been  distributed 
among  the  members  and  certificate  holders 
of  the  order,  a  recwiveyance  of  the  trust  es- 
tate (which,  in  this  case,  would  l>e  a  nonen- 
tity) would  ever  revive  this  defunct  Institu- 
tion. On  the  whole,  therefore,  the  auditor  Is  • 
of  opinion  that  all  the  objections  made  to  this 
audit  should  be  overruled.  In  doing  this,  the 
auditor  believes  that  the  Interests  of  all  per- 
sons interested  will  be  served,  indudlng  those 
of  the  certificate  holders  urging  the  objec- 
tions. 

"After  the  iiayment  of  the  claim  above 
allowed,  the  commissions  of  the  assignee, 
the  fee  of  his  couns^,  and  the  expenses,  of 
the  audit,  the  balance  is  payable  to  the  cer- 
tificate holders  and  members  of  the  ordar. 
The  claims  as  presented  by  the  certificate 
holders  may  be  conveniently  divided  into 
fwo  classes,  as  follows:  (1)  Those  who  hold 
certificates  upon  whlc]i  all  dues  and  assess- 
ments have  lieen  paid  for  a  period  of  three 
and  one-half  years  m'  longer.  This  class  wiO 
be  designated  'matured  certiflcate  holders.' 
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(2)  Those  who  hold  certlflcatefl  npon  which 
all  dues  and  aasessmmta  have  been  paid, 
but  which  have  not  mn  a  period  of  3%  years. 
These  will  be  designated  'nnmatnred  cer- 
tiflcate  holdan.'  As  these  two  classes  will 
be  frequoitly  tefwred  to  horeafter,  the  au- 
ditor thontiit  it  would  avoid  confusion  to 
give  each  class  a  name  by  which  it  could  be 
identified.  In  calling  class  No.  1  matured,  it 
wUl  be  understood  throughout  that  this 
means  nothing  more  than  tliat  the  first  pay- 
ment was  due  thereon.  Bvery  p»«on  Join- 
ing the  order  received  a  certificate,  of  which 
the  following  is  a  form: 

"  'Whereas, has  applied  for  and  been 

admitted  to  membership  in Lodge,  No. 

— ,  Order  ot  Fraternal  Guardians,  and  has 
obligated  himself  to  obey  all  lawful  com- 
mands of  this  order,  whether  emanating  from 
the  sulwrdinate  lodge  of  which  he  is  or  may 
be  a  member,  or  from  the  supreme  lodge,  or 
from  any  other  duly-constituted  authority; 
and  whereas,  he  has  paid  the  sum  of 


dollars  to  said  subordinate  lodge,  as  an  as- 
sessment on  account  of  the  benefit  fund  of 
this  wder,  and  agrees  to  pay  further  assess- 
ments of  WtB  amoimt,  whenever  lawfully 
called  for,  and  agrees  to  comply  with  aU 
the  laws,  rules,  and  usages  of  this  order,  and 
especially  with  the  conditions  herein  set 
f<Hth:  Therefore,  the  supreme  lodge  of  the 
Order  of  Fraternal  Guardians  does  hereby 

Issue  unto  said  this  certificate,  and 

declare  him  to  be  entitled  to  all  the  rights 
and  privileges  properly  belonging  to  mem- 
t>ers  of  his  rank  and  standing,  including  a 

t>eneflt  of  a  sum  not  exceeding thousand 

dollars,  firom  the  benefit  fund  of  this  order, 
which  sum  shall  l>e  paid  in  the  manner  and 
upon  the  conditions  hereinafter  mentioned, 
to  wit:  First  If  the  said  member  shall  com- 
ply with  all  the  requirements  of  the  order, 
he  shall,  at  the  end  of  three  and  one-half 
years  from  the  date  of  tliis  certificate,  re- 
ceive a  sum  not  exceeding  one-eighth  of  the 
amount  mentioned  in  this  certificate;  and 
thereafter  shall  receive  the  same  amount  at 
the  end  of  each  three  and  one-half  years  he 
continues  in  good  standing  in  the  order,  until 
this  certificate  matures.  Second.  If  said 
member  shall  be  in  good  standing  at  his  de- 
cease, before  the  maturity  of  this  certificate, 
a  sum  not  exceeding  one-eighth  of  the  amount 
'mentioned  in  this  certificate  shall  be  paid  to 

— — ,  bearing  relationship  to  him  of , 

and  whose  receipt  for  said  sum  shall  cancel 
In  full  all  obligations  existing  undw  this 
certificate.  This  certificate  shall  be  in  force 
from  the  date  of  its  attestation  by  the  signa- 
tureET  of  the  supreme  guardian  and  supreme 
secretary,  and,  if  continued  in  force,  the  last 
payment  shall  mature  in  twenty-eight  years 
ftom  that  date.  This  certificate  shall  be  ac- 
cepted by  the  aforementioned  member  In  ac- 
cordance with  the  form  printed  hereon.  In 
witness  whereof,  we  have  hereunto  attached 
oar  signatures,  and  affixed  the  seal  of  the 


sapr«ne  lodge  of  the  Ordw  ot  Fraternal 

Guardians,  this day  of ,  18—. 

"  • ,  Supreme  Guardian. 

••  • ,  Supreme  Secretary. 

-•Attest:   .' 

"'I  hereby  accept  this  certificate,  subject 
to  the  above-specified  conditi<ms,  and  agree 
to  conform  to  all  lawful  requirements  re- 
lating to  the  same,  or  governing  the  Order 
of  Fraternal  Guardians. 

**  *  Member ' 

"'Hall  of  Lodge,  No.  —,  18—.    We 

hereby  certify  that  the  person  named  in  this 
certificate  is  a  member  of  this  lodge,  and  that 
the  amount  of  benefit  named  herein  is  the 
same  as  is  named  in  his  application  for  mem- 
berslilp.  We  also  attest  his  signature  of  ac- 
ceptance, and  the  delivny  of  this  certificate 
to  him. 

-^ ,  Chief  Guardian. 

**• ,  Recording  Secretary. 

"•Attest:    .' 

•The  claims  of  the  respective  contestants 
for  the  fimd  wUl  be  stated  by  the  auditor, 
as  best  he  can,  from  his  recollection  of  the 
argument  of  counsel,  respecting  both  classes 
of  claims,  as  neither  side  furnished  the  au- 
ditor with  a  brief,  whereby  their  positions, 
respecting  the  fund  for  distribution,  were 
clearly  defined.  Those  holding  matured  cer- 
tificates claimed  that,  from  the  fact  of  their 
certificates  having  run  for  a  period  of  tliree 
and  one-half  years  from  the  date  thereof, 
and  all  dues  and  assessments  having  been 
fully  paid  for  that  period  'of  time,  the  first 
installment  was  due  thereon,  and,  as  to  that 
installment,  they  were  creditors  of  the  order, 
and  were  entitled  to  receive  the  full  sum  of 
one-eighth  of  their  certificates;  that,  at  the 
time  of  the  assignment,  and  also  at  the  date 
of  the  maturity  of  the  first  in^itallment  of 
their  respective  certificates,  there  were  suf- 
ficient moneys  in  the  benefit  fund  to  pay  a 
fall  one-eighth  on  all  certificates  three  and 
one-half  years  old.  The  unmatured  cortifl- 
cate  holders  claimed  that.  Inasmuch  as  an 
assignment  had  been  made,  the  order  stood 
upon  the  basis  of  an  insolvent  corporation, 
and  the  assets  were  to  be  divided  among 
the  members  in  proportion  to  the  amounts 
paid  in  by  them,  regardless  of  the  fact  that, 
by  the  terms  of  the  certificates,  the  matured 
certificate  holders  had  compiled  with  the 
terms  of  their  certificates,  and  were  apparent- 
ly entitled  to  a  sum  not  exceeding  one-eighth 
of  their  certificates.  Thus,  having  the  two 
standpoints  from  which  to  observe  the  case, 
the  auditor  will  proceed  to  discuss  the  merits 
of  both  Bides. 

"Upon  Joining  the  orAer  each  member  en- 
tered Into  a  contract  to  comply  with  all  the 
rules  and  regulations  of  the  order,  and  pay 
any  assessments,  unlimited  in  number,  during 
the  continuance  of  his  certificate.  EQs  cer- 
tificate was  a  contract  for  twenty-eight  years, 
and  there  was  an  obligation  upon  every  mem- 
ber to  continue  his  certificate  in  force  for  this 
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period  of  time,  litis  oUlgatlcni  was  wisely 
Imposed  by  the  originators  of  the  order,  In- 
asmuch as  It  created  a  mutuality  between 
the  members  whose  certificates  matured  first, 
and  those  succeeding  them.  And,  In  this  re- 
spect, this  order  difTers  materially  from  other 
orders  of  a  somewhat  sinillar  charact^,  and 
popularly  tmown  as  'get  ilcb  quick  ordars.' 
In  the  latter,  when  the  period  ot  membership 
had  been  spent,  and  a  certificate  matured, 
the  member,  as  such,  terminated  his  rela- 
tionship to  the  organization,  except  that  of 
creditor,  In  the  event  of  his  claim  not  being 
paid.  Upon  the  maturity  of  his  certificate 
his  payments  were  finished,  and  those  that 
were  behind  him  had  to  pay  their  money  to 
cancel  his  certificate,  without  any  obligation 
on  his  part  to  contribute  towards  maturing 
any  subsequent  member's  certificate.  In  the 
Ordor  of  Fraternal  Guardians  an  entirely  dtf- 
teeent  method  was  adopted.  The  certificate 
was  made  to  cover  a  long  period  of  years, 
and  It  was  to  be  paid  In  eighths.  The  mem- 
ber receiving  his  first  eighth  could  not  Im- 
mediately sever  his  connection  with  the  or- 
der, because  the  members  f(dlowlng  him  had 
the  right  to  be  matured  likewise,  and  from 
a  fund  which  it  was  his  duty,  for  a  period 
of  twenty-eight  years,  to  maintain  by  as- 
sessmottB,  to  be  paid  by  him  on  his  certifi- 
cate, and  by  virtue  of  his  membership.  In 
this  respect  the  duty  of  maturing  one  an- 
other was  mutual,  and  the  unmatured  certifi- 
cate holder  had  as  much  right  to  expect  and 
depend  upon  the  matured  certificate  holder 
to  mature  his  certificate  as  the  matured  cer- 
tificate holder  had  the  right  to  take  from  the 
benefit  fund  the  amount  of  his  payment  The 
benefit  fund  of  this  order  might  well  be  lik- 
ened unto  the  reserve  fund  of  a  life  insurance 
comjMiny.  Surely,  every  member  had  an 
equitable  interest  In  a  portion  of  the  assess- 
ments paid  by  him  Into  the  benefit  fund.  His 
entire  assessments  could  not  be  swept  away 
by  any  payment  of  matured  certificates.  A 
court  of  equity  would  restrain  such  an  ac- 
tkm  on  the  part  of  the  officers,  and  compel 
them  to  levy  sufficient  assessments  to  avoid 
an  entire  depletion  of  the  benefit  fund.  The 
oertiflcate  stipulates  that,  if  the  memb»  shall 
comply  with  all  the  requirements  of  the  or- 
der, he  shall,  at  the  end  of  three  and  one- 
half  years  from  the  date  of  his  certificate, 
receive  a  sum  not  exceeding  one-eighth  of  the 
amount  mentioned  In  his  certificate.  What  is 
meant  by  a  sum  not  ^cceeding  one-eighth? 
Is  not  this  merely  a  maximum  limit  of  the 
amount  to  be  paid  to  the  certificate  bolder? 
Can  it  be  argued  that  a  contract  to  pay  any 
amount,  not  exceeding  a  certain  sum,  is  a 
contract  to  pay  that  sum?  The  mere  intn- 
rogatlon  suggests  Its  absurdity.  It  was  in- 
timated at  the  argument  that  a  sum  not  ex- 
ceeding $625  might  mean  five  cents.  True 
enoogh.  It  might  But  in  an  uncertain  mat- 
ter like  this;  the  law,  in  its  wisdom,  would 
say  this  meant  a  sum  which  could  be  rea- 
lonably  paid,  with  a  due  regard  to  all  the 


circumstances  of  the  case.  Now,  what  would  ' 
have  been  a  reasonable  sum  to  have  paid  the 
matured  certificates  in  this  instance?  It  ap- 
pears by  the  appraisement  that  the  entire 
assets  of  the  order  amounted  to  $810,000.  On 
the  day  the  assignment  was  made  there 
were  nearly  $600,000  due  to  matured  certifi- 
cate holders.  In  two  months  more  enough 
certificates  would  have  matured  to  wipe  out  ' 
the  entire  benefit  fund  that  it  had  taken 
nearly  four  years  to  accumulate.'  The  pay- 
ment of  the  maximum  sum  mentioned  In  the 
certificates  would  have  plunged  the  order  Into 
bankruptcy.  Is  It  at  all  in  doubt  wheth«, 
under  such  circumstances,  a  court  of  law  or 
equity  would  compel  the  payment  of  the 
maximum  sum  on  the  certificates?  It  may 
be  said  that  the  supreme  executive  commit- 
tee had  power  to  call  an  unlimited  number 
of  assessments,  but  the  exercise  of  it  would 
have  been  disastrous  to  the  order.  Und^ 
these  circumstances,  the  auditor  cannot  see 
how  it  would  be  possible  to  award  the  ma- ' 
tared  certificate  holders  the  maximum  limit 
of  their  certificates.  The  matured  certificate 
holders  claim  to  be  creditors  of  the  order  for 
the  amount  of  the  first  payments  on  their 
certificates,  and,  in  support  of  this  position, 
relied  upon  two  cases:  Yanatta  v.  Insurance 
Co.,  31  N.  J.  Eq.  15,  and  Mayer  v.  Attorney 
General,  32  N.  J.  Bq.  820.  While  the  above 
appear  to  be  two  cases,  they  are  really  one, 
as  the  same  case  came  twice  befwe  the  court 
In  settlement  of  the  one  insurance  company, 
and  they  may,  therefore,  be  considered  to- 
gether. In  the  settlement  of  the  afTairs  of 
the  New  Jersey  Mutual  Life  Insurance  Com- 
pany, which  had  become  Insolvent,  there  ap- 
peared to  be  three  classes  of  claimants:  (1) 
Endowment  policies,  that  bad  matured  by 
lapse  of  time  previous  to  Insolvency;  (2)  pol- 
icies upon  which,  before  Insolvency,  all  pay- 
ments had  been  made  that  were  ever  to  be 
made,  but  the  time  of  maturing  the  policies 
did  not  expire  until  after  insolvency;  (3)  un- 
matured policies.  In  marshaling  the  assets, 
the  court  treated  the  first-named  endowment 
policy  holder  as  a  creditor,  and  awarded  him 
payment  In  full  out  of  the  assets,  on  the 
ground  that  he  had  terminated  his  member- 
ship, and  become  a  creditor;  the  other  two 
policy  holders  came  in  afterwards,  pro  rata. 
In  Mayer  v.  Attorney  General  the  court  said: 
The  termination  of  the  risk  and  of  member- 
ship efCected  the  change  in  the  status  of  the 
policy,  from  which  its  right  to  be  a  preferred 
claim  is  derived.  Prior  to  such  change  it 
was  entitled,  as  between  it  and  the  other  pol- 
icies, to  share  In  the  company's  reinsurance 
or  reserve  fund.  By  such  change  it  became 
a  debt  owing  by  *be  company  to  a  third 
party,  not  bound  to  make  further  payments 
of  premiums,  and  not  entitled  to  act  in  the 
management  of  the  business.'  In  the  last- 
named  case  the  question  arose  between  the 
t)olicy  holder  and  an  insurance  company.  The 
auditor  does  not  think  that  the  case  of  the 
Fraternal  Guardians  can  be  governed  by  the 
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strict  ndes  apidied  to  insurance  companies. 
Tbe  Fraternal   Guardians   was   not  a  cor- 
poration carrying  on  life  Insurance  for  profit, 
nor  were  the  certificates  Issued  to  members 
In  any  sense  policies.    The  paper  a  person 
received  upon  joining  the  order  was  not  an 
Incontestable   and   unalterable   contract   be- 
tween the  member  and  the  order.   It  was 
subject  to  change  and  modification  by  tbe 
supreme  lodge,  whenever  an  amendment  to 
the  laws  of  tbe  order  was  deemed  neces- 
sary.   The  case  of  Mayer  v.  Attorney  Gener- 
al also  takes  the  ground  that  when  a  policy 
matures  the  holder  severs  his  connection  with 
the  company  and  becomes  a  creditor  for  the 
amount  due  him.    In  this  the  case  of  tbe  Fra- 
ternal Guardians  also  differs.   The  certificate 
bolder  faere  was  a  member  for  twenty-eight 
years.   He  was  still  a  member  after  his  first 
installment  became  due,  and  he  was  bound 
to   pay    further   assessments,    and    continue 
to  take  part  in  the  management  of  the  order. 
The  auditor  cannot  bring  this  case  within 
the  ruling  of  Mayer  v.    Attorney   General. 
Other  conditions  exist  here,  which  did  not 
arise  in  that  case.   Apart  from  all  that  has 
been  said,  tbe  question  in  this  case,  in  the 
opinion  of  the  auditor,  can  be  decided  up(»i 
other  grounds  than  those  heretofore  touched 
upon.    Regarding  this  order,  and  the  certifi- 
cates issued  by  It,  in  tbe  light  of  a  contract 
between  the  parties,  tbe  auditor  thinks  that 
there  is  such  a.  premature  termination  of  It, 
tliat  tbe  rights  of  the  parties  require  an 
equitable  adjustment.   The  matured  certifi- 
cate holders  place  themselves  in  the  anoma- 
lous position  of  seeking  the  fruits  of  a  con- 
tmct,  and  at  tbe  same  time  refusing  to  per- 
form its  stipulations.     They,  with  the  unma> 
tured  certificate  holders,  by  their  representa- 
tives in  the  supreme  executive  committee, 
have  made  it  impossible  to  carry  out  the  con- 
tract entered  into  by  the  certificate  holders,  by 
reason  of  tbe  assignment   There  was  a  mu- 
tual duty  existing  between  the  two  classes- 
to  mature  each  other,  yet  these  matured  cer- 
tificate holders  now  claim  that  they  are  en- 
titled to  receive,  from  the  unmatured  certifi- 
cate holders,  three  dollars  for  every  one  paid 
in  by  them,  and,  at  the  same  time,  by  their 
acquiescence  in  tbe  assignment,  relieve  them- 
selves from  all  future  assessments  to  mature 
those  that  follow.    It  is  not  the  custom  of 
courts  to  construe  the  law  of  contracts  in 
this  one-sided  manner.    There  is  still  another 
and  a  final  reason  why  matured  certificate 
holders  should  not  receive  the  amount  of 
their  matured  beneflta    This  order  embarked 
in  a  business,  and  every  member  contributed 
equally,  according  to  bis  interest,  towards 
consummating  its  purposes.    The  funds  have 
been  well  preserved,  and  the  amount  now  in 
tbe  luinds  of  the  assignee,  if  there  has  been 
no  shrinkage  In  the  order's  assets,  is  suf- 
ficient to  refund  every  member  in  good  stand- 
ing every  dollar  that  be  paid  Into  tbe  benefit 
fund.    Tbe  («ganization  has  been  bonestly 
conducted,  tmt,  tlirough  lack  <tt  confidence  of 


the  community  la  entarprlses  of  this  char- 
acter, it  has  been  forced  to  close  up  its  busi- 
ness, and  distribute  its  assets.  The  officers 
of  the  order  are  to  be  complimented  upon 
their  action  in  deferring  payment  of  matured 
certificates.  The  first  certificates  to  mature 
were  those  held  by  the  officers  of  the  concern, 
and  those  instrumental  In  starting  tbe  organ- 
ization. It  would  have  been  to  their  pecuni- 
ary advantage  to  have  paid  the  certificates  as 
they  became  due,  Imt  they  refrained  from 
doing  so,  as  such  action  might  have  been 
followed  by  the  appointment  of  a  receiver, 
as  a  doubt  existed  whether  or  not  such  a 
course  would  not  have  been  In  excess  of  their 
charter  rights.  As  the  matter  now  stands, 
bowever,  tbe  organisation  has  not  been  guilty 
of  committing  any  ultra  vires  acts,  and  there 
is  the  greatest  moral  certainty  that  it  never 
wiU  be  in  a  position  to  exceed  its  charter 
rights.  The  distribution  of  its  funds  pro  rata 
among  its  members  will  prejudice  no  one.  To 
prefer  the  matured  certificate  holders  would 
enrich  a  few,  at  the  expense  of  many.  Equity 
does  not  commend,  nor  law  warrant,  any 
other  than  a  pro  rata  distribution  among  its 
members  of  the  assets  of  tbe  order,  and  the 
distribution  will,  therefore,  be  made  accord- 
ingly. The  decision  that  all  certificates  come 
in,  pro  rata,  upon  tbe  fund  for  distribution 
renders  linnecessary  the  discussion  of  certain 
questions  that  could  only  arise  in  tbe  event 
of  the  matured  certificate  holders  being  al- 
lowed the  full  amount  of  their  matured  pay* 
meat 

"In  the  account  will  be  noticed  an  item  of 
111,583.60,  with  which  the  assignee  charges 
himself.  This  amount  represents  September 
assessments  collected  by  the  assignee  from 
various  financial  secretaries  of  subordinate 
lodges,  some  of  which  were  collected  by  them 
previous  to  the  assignment,  and  some  col- 
lected from  members  subsequent  to  the  as- 
signment. While  the  September  assessment 
was  due  on  September  1st,  yet  the  members 
had  until  tbe  end  of  the  month  In  which  to 
pay  tbe  same.  Tbe  order  having  made  an 
assignment  for  the  benefit  of  creditors  previ- 
ous to  the  expiration  of  that  time,  the  auditor 
tliinlcs  that  members  had  the  right  to  pre- 
sume that  It  was  unnecessary  for  them  to 
make  further  payments,  as  their  Interests 
were  fixed  and  determined  at  the  time  the 
assignment  was  made.  In  fairness  to  those 
members,  therefore,  whose  misfortune  it  was 
to  be  prompt  In  the  payment  of  their  Septem- 
ber assessments,  the  auditor  directs  that  re- 
payment be  miade  of  the  same  to  them  in  full, 
so  that  the  entire  organization  will  be  on  the 
same  footing. 

"There  Is  no  charge  in  the  account  by  tbe 
assignee  for  commissions.  The  assignee  ap- 
peared before  the  auditor,  and  asked  for  an 
allowance  of  three  and  one-half  per  centum 
upon  the  fund  for  distribution,  as  compensa- 
tion, and  stated  tbe  reasons  upon  which  bT 
based  bis  claim.  Taking  into  considerntioni 
tbe  re0p<»slbilit3r  of  his  position,  and    the' 
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iuge  amount  of  security  required  of  liim, 
the  fact  that  the  interesta  of  nearly  eight 
thousand  claimants  are  being  cared  for  by 
him,  and  the  voluminous  correspondence,  and 
the  Innumerable  personal  interviews  with  cer- 
tificate holders,  and  other  duties  Incident  to 
his  office^  the  auditor  is  of  opinion  that  three 
and  one-half  per  centum  Is  a  fair  compensa- 
tion for  such  services,  and  he  therefore 
awards  the  assignee  that  amount  This  com- 
mission, however,  is  not  to  be  charged  on  the 
amount  of  September  assessments  in  his 
hands,  which  he  is  directed  to  return  In  full 
to  the  members  paying  the  same.  A  fee  to 
F.  O.  Brewster,  Esq.,  counsel  for  the  as- 
signee, of  $1,500,  Is  also  allowed  out  of  the 
fond  for  distribution. 

The  amount  in  the  hands  of  the 

assl^ee     for     distribution,     aa 

found  above $269,886  48 

Less  September  assessments 11,593  60 

Is  $258,292  98 

From  this  will  be  de- 
ducted claim  of  Albert 
S.  Haeseler,  above  al- 
lowed   $   45000 

Commissions  to  assign- 
ue,  S'A  per  cent,  on 
$258,202.98 9,040  26 

Counsel  fee  to  F.  0. 
Brewster,  Esq 1,600  00 

10,900  26 

$247,302  73 
Less  the  expenses  of  this  audit, 
as  follows; 

To  prothonotaiy's  costs 
for  filing  this  report, 
and  recording  same. .  |   175  00 

To  advertising  in  The 
Press 11  60 

To  advertising  in  Legal 
Intelligencer 7  20 

To  advertising  in  Rec- 
ord           1500 

To  expenses  of  type- 
writing this  report 
and  making  copies 
thereof,  accountant's 
charges,  and  auditor's 
fee   2,698  94 

2,90r64 

Leaving  a  net  tnlanee  for  dis- 
tribution of $244,396  09 

"There  is,  therefore,  on  hand  the  sum  of 
$244,395.09,  to  be  distributed,  pro  rata,  among 
claims  aggregating  the  sum  of  $746,107, 
which  will  pay  a  dividend  of  three  hun- 
dred and  twenty-eight  one-thousandths  per 
cent,  on  each  claim,  and  will  be  distributed 
among  the  certificate  holders,  on  this  basis, 
according  to  the  annexed  schedule  of  dis- 
tribution." 

Exceptions. 

"First  because  the  learned  auditor  erred  in 
finding  as  follows:  'The  duty  of  maturing 
one  another  was  mutual,  and  the  unmatured 
certificate  holder  had  as  much  right  to  ex- 
jpect  and  depend  upon  the  matm-ed  certifi- 
cate holder  to  mature  his  certificate,  as  the 
matured  certificate  holder  had  the  right  to 
take  from  the  benefit  fund  the  amount  of  his 
payment'     Second.  Because  the  learned  au- 


ditor ^red  In  finding  as  follows:  'Can  it  be 
argued  that  a  contract  to  pay  any  amount 
not  exceeding  a  certain  sum,  is  a  contract 
to  pay  that  sum?  The  mere  interrogation 
suggests  its  absurdity.  It  was  intimated  at 
the  argument  that  a  sum  not  exceeding  $625 
might  mean  five  cents.  True  enough.  It 
might  But,  in  an  uncertain  matter  like  this, 
the  law,  in  its  wisdom,  would  say  this  meant 
a  sum  which  could  be  reasonably  paid,  with 
a  due  regard  to  all  the  circumstances  of  the 
case.'  Third.  Because  the  learned  auditor 
erred  In  finding  as  follows:  Ts  It  at  all  In 
doubt  whether,  under  such  circumstances,  a 
court  of  law  or  equity  would  compel  the  pay- 
ment of  the  maximum  sum  on  the  certifi- 
cates? It  may  be  said  that  the  supreme  ex- 
ecutive committee  had  power  to  call  an  un- 
limited number  of  assessments,  but  the  exer- 
cise of  It  would  be  disastrous  to  the  order.' 
Fourth.  Because  the  learned  auditor  erred  Ir 
finding  as  follows:  'Under  these  circumstan- 
ces, the  auditor  cannot  see  how  it  would  be 
possible  to  award  the  matured  c«rtlficate 
holders  the  maximum  limit  of  their  certifi- 
cates.' Fifth.  Because  the  learned  auditor 
erred  In  finding  as  follows:  "The  auditor 
cannot  bring  this  case  within  the  ruling  of 
Mayer  v.  Attorney  General.  Other  conditions 
exist  here,  which  did  not  arise  in  that  case.' 
Sixth.  Because  the  learned  auditor  erred  in 
finding  as  follows:  'Regarding  this  order, 
and  the  certificates  issued  by  it  in  the  light 
of  a  contract  between  the  parties,  the  auditor 
thinks  that  there  is  such  a  premature  ter- 
mination of  it,  that  the  rights  of  the  parties 
require  an  equitable  adjustment'  Seventh. 
Because  the  learned  auditor  erred  in  finding 
as  follows:  'The  matured  certificate  holders 
place  themselves  in  the  anomalous  position 
of  seeking  the  fruits  of  a  contract  and  at  the 
same  time  refuse  to  perform  Its  stipulations.' 
Eighth.  Because  the  learned  auditor  erred  in 
finding  as  follows:  They,  with  the  unma- 
tured certificate  holders,  by  their  representa- 
tives in  the  supreme  executive  committee, 
have  made  it  impossible  to  carry  out  the  con- 
tract entered  Into  by  the  certificate  holders, 
by  reason  of  the  assignment'  Ninth.  Be- 
cause the  learned  auditor  erred  in  finding  as 
follows:  'There  was  a  mutual  duty  existing 
between  the  two  classes  to  matiire  each  oth- 
er, yet  these  matured  certificate  holders  now 
claim  that  they  are  entitled  to  receive,  from 
the  unmatured  certificate  holders,  three  dol- 
lars for  every  one  paid  in  by  them,  and,  at 
the  same  time,  by  their  acquiescence  In  the 
assignment  relteve  themselves  from  all  future 
assessments  to  mature  those  that  follow.' 
Tenth.  Because  the  learned  auditor  erred  In 
finding  as  follows:  "The  distribution  of  Its 
funds  pro  rata  among  Its  members  will  preju- 
dice no  one.  To  prefer  the  matured  crarOfl- 
cate  holders  would  enrich  a  few,  at  the  ex- 
pense of  many.'  Eleventh.  Because  the 
learned  auditor  erred  In  not  deciding  that 
the  said  certificate  holders  were  enUtled  to 
be  paid  the  full  amount  of  on&«lghth  of  the 
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certlficatea  held  by  tbem.  Twelfth.  Because 
the  learned  auditor  erred  in  reporting  a  pro 
rata  distribution  among  all  the  eerUflcate 
holders  of  the  said  order." 

Thomas  Diehl  and  John  Q.  Johnson,  for 
appeUants.    F.  Carroll  Brewster,  for  appel- 

PBR  OTJRIAM.  All  the  facts  necessary 
to  a  proper  understanding  of  the  questions 
;;resented  by  the  speciflcatlons  of  error  in  this 
case  are  sufficiently  set  forth  In  the  learned 
master's  report.  Twelve  exceptions,  filed  to 
said  report,  were  dismissed  by  the  court,  and 
distribution  decreed  in  accordance  with  the 
schedule  submitted  by  the  auditor.  Dismissal 
of  said  exceptions,  all  of  which  are  recited  in 
the  first  12  specifications,  and  refusal  to 
award  the  fund  In  the  hands  of  the  assignee 
to  the  holders  of  matiured  cotiflcates,  in  pref- 
erence to  the  holders  of  certificates  which 
had  not  matured  at  the  date  of  the  assign- 
ment, constitute  the  subjects  of  complaint  In 
the  several  specifications  of  error.  We  hare 
considered  the  questions  Involved,  and  are  of 
opinion  that  the  findings  of  fact  and  conclu- 
sions of  the  learned  auditor  are  substantially 
correct,  and,  for  reasons  fully  set  forth  in 
his  report,  the  decree  should  be  afllrmed.  In 
view  of  the  Insolvency  of  the  order,  the  dis- 
tribution made  by  the  court  below  is  Just  and 
equitable.  Decree  affirmed,  and  appeal  dis- 
missed, with  costs  to  be  paid  by  appellants. 


(1S9  Fa.  St.  620) 

.    CUNNINGHAM  v.   FOURTH  BAPTIST 
CHURCH. 
(Supreme  Court  of  Penusylvaitta.     Feb.  12, 
1894.) 

BuiLSiNS  CoMTBACT— Extras— Cban«h  Obdbbbd 
BT  Building  Inbfsctors. 
After  work  was  commenced  on  a  church 
under  a  contract  providing  that  no  extras  should 
be  paid  for  unless  agreed  to  in  writing  signed  by 
the  parties,  city  building  Inspectors  ordered 
changes,  a  slcetch  of  wliich  was  prepared  by 
the  architect,  and  the  contractor  was  directed 
to  malce  such  changes.  Held  that,  though  there 
was  no  express  contract  for  the  extras  made 
necessary  by  the  order,  it  was  the  duty  of  the 
church  corporation  to  see  that  the  order  was 
obeyed,  from  which  arose  an  obligation  to  pay 
for  the  work  necessary  therefor,  done  with  the 
consent  of  the  corporation,  under  the  direction 
of  its  architect. 

Appeal  from  court  at  commoa  pleas,  Phila- 
delphia county. 

Sdre  facias  on  a  lien  by  Charles  Cunnlng- 
Iiam,  trading  as  Cunningham  &  Co.,  against 
the  Fourth  Baptist  Church.  There  was  a 
Judgment  of  nonsuit,  and,  ftom  the  refusal 
to  take  it  off,  plaintiffs  appeal.    Reversed. 

De  Forrest  Ballon,  for  appellant  William 
B.  Tolan  and  H.  K.  Fries,  for  appellee. 

STFRRETTT,  C.  J.  This  case  is  here  on 
appeal  from  the  refusal  of  the  court  to '  take 
off  the  Judgment  of  nonsuit  It  appears  that 
in  June,  1889,  the  corporajtlon  defendant  en- 


tered Into  a  written  contract  with  James 
Hood  for  certain  alterations  and  additions  to 
its  church  buildings,  in  which  contract  it  was 
provided  that  no  extra  work  should  be  paid 
for  unless  agreed  to  in  writing,  and  signed 
by  the  parties.  Plaintiffs  were  subcontractora 
under  Hood  for  certain  stonework,  for  which 
they  were  to  recdve  $1,900,  all  of  which  was 
paid  after  completion  of  the  work.  During 
the  progress  of  the  work  a  certain  change 
in  the  structure  of  the  stonework  was  or- 
dered by  the  building  inspectors,  a  slietch 
of  which  was  prepared  by  defendant's  archi- 
tect, and  thereupon  plaintiffs  were  directed 
to  niake  the  change  thus  ordered,  and  go 
ahead  with  the  stonework,  all  of  which  they 
did;  but,  on  account  of  said  change  in  the 
structure  of  the  stonework  so  ordered  by 
the  building  Inspectors,  they  Incurred  an  in- 
creased outlay  for  labor  and  materials  not  in- 
cluded in  their  contract  with  Hood,  for  wtdcb 
they  were  not  paid,  and  thereupon  they  filed 
the  Hen  on  which  this  scire  facias  was  is- 
sued. The  defense  was  that  the  so-called 
"extra  work,"  specified  in  the  lien,  was  not 
ordered  or  contracted  for  by  the  corpcM-ation 
defendant,  or  by  any  one  authorized  to  bind 
it  therefor.  The  court,  being  of  opinion  that 
no  sufficient  evidence  of  such  contract  was 
given,  nonsuited  the  plaintifls,  and  attsr- 
wards  refused  to  take  off  the  Judgment  of 
nonsuit 

Conceding,  for  the  sake  of  argument,  that 
the  learned  court  was  right  in  holding  that 
there  was  no  sufficient  evidence  of  an  express 
contract  to  pay  fbr  the  increased  outlay 
necessitated  by  the  change  In  structure  of  the 
stonework  ordered  by  the  building  inspectors, 
it  does  not  follow  that  the  defendant,  as 
owner  of  the  building,  was  not  bound  to  pay 
therefor.  The  change,  prompted  by  cwi- 
siderations  ot  safety,  etc.,  and  ordered  by 
officers  of  the  dty,  invested  to  a  certain  ex- 
tent with  the  police  power  of  the  state,  was 
not  a  matter  as  to  which  either  the  owner  of 
the  btiilding  or  its  architect  or  contractors 
could  exercise  any  option.  Hie  order,  unap- 
pealed  from,  was  final  and  conclusive  on  all 
parties,  and  had  to  be  obeyed.  The  plain- 
tiffs could  not  proceed  to  carry  out  their 
contract  for  the  stonework  In  disregard  of 
the  order  of  the  inspectors.  It  thus  became 
the  duty  of  the  defendant  to  see  that  the 
required  change  was  made,  and  accordingly 
its  architect,  as  the  testimony  shows,  pre- 
pared a  sketch  thereof,  and  the  plaintiffs,  in 
charge  of  that  branch  of  the  work,  were  di- 
rected to  make  the  change  accordingly.  They 
did  so  in  good  faith,  with  the  knowledge  and 
acquiescence  of  the  corporation  defendant, 
and  under  the  direction  of  its  architect  There 
appears  to  be  no  good  reason  why  they 
should  not  be  paid  for  the  materials  and 
labor  required  in  carrying  out  the  order  of 
the  building  inspectors.  In  the  circumstances 
disclosed  by  the  testimony,  the  law  Imposed 
on  the  defendant  the  duty  of  seeing  that  the 
order  was  obeyed,  and  from  that  arose  an  ob- 
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ligation  to  pajr  tbose  wlu>  famished  the  neces- 
sary material  and  did  the  work  undo:  the 
direction  of  its  arcbiteot  In  charge  of  the 
Imitrovement.  The  testimony  returned  with 
the  record  is  quite  sufficient  to  have  carried 
the  case  to  the  Jury,  and  hence  there  was 
error  in  refusing  to  take  ofF  the  judgment  of 
nonsuit  Judgment  reversed,  and  a  pro- 
cedendo awarded. 


(Ut  Pa.  8t  6M) 

In  re  MTTLLER'S  ESTATB. 
Appeal  of  WENDEROTH. 

(Supreme  Court  of  PennarlTania.     Feb.  12, 

1894.) 
DaoaDnrt's  Kstatk— Evidbnos  ov  Debt — Dso- 

L4BATION8 — Kca  OKSTAB. 

1.  Bvidence  that  claimant,  the  father-in-law 
of  decedent,  handed  money  to  the  person  super- 
intending the  settlement  for  the  parchase  of 
a  house  Dy  decedent,  and  that  the  money  was 
used  in  payment  of  the  purchase  price,  does  not 
make  out  a  prima  facie  claim  against  decedent's 
estate.  , 

2.  A  statement  then  made  by  claimant  that 
he  was  loaning  this  money  to  decedent,  is  not 
admissible  to  snow  the  alleged  loan,  it  not  hav- 
ing been  said  In  the  presence  of  decedent. 

3.  Nor  can  such  statement  be  considered 
part  of  the  res  gestae.  It  having  no  necessary 
connection  with  the  settlement  then  being  made. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

Settlement  of  the  account  of  Otto  J.  MuIIer, 
executor  of  Emil  J.  MuUer,  deceased.  From 
a  decree  disallowing  the  claim  of  Wiegand 
E.  Wenderotb,  be  appeals.     Affirmed. 

B.  F.  Fisher,  for  appellant  M.  X  O'Cal- 
laghan,  for  appellee. 

STBRRETT,  0.  3.  As  was  well  said  in 
Carpenter  v.  Hays,  153  Pa.  St.  432,  25  Atl. 
1127:  "Claims  against  a  dead  man's  estate, 
which  might  have  been  made  against  him- 
self while  living,  are  always  subjects  of  just 
■nspicion;  and  our  booika,  from  Graham  v. 
Orabam,  84  Pa.  St  476,  to  MlUto's  Estate, 
186  Pa.  St  239,  249,  20  AU.  796,  are  full  of 
expressions  by  this  court  of  the  necessity  of 
strict  requirement  of  proof,  and  the  firm  oon- 
iTOl  of  juries  in  such  cases."  It  was  there- 
fore incimibent  on  appellant  asserting  his 
right  as  a  creditor  of  the  estate,  to  partici- 
pate in  the  distribution,  to  substantiate  his 
dalm  by  comiietent  and  sufficient  evidence. 
W«  think  he  failed  to  furnish  the  necessary 
iwoof.  The  learned  auditing  judge  found 
against  him,  and  that  finding  was  approved 
by  the  court  in  banc.  We  are  now  asked  to 
reverse  the  finding  of  fact  thus  approved. 
To  warrant  us  in  so  doing,— especially  In 
such  circumstances  as  are  presented  in  this 
case, — it  is  not  sufficient  to  show  that  grave 
doubts  exist  as  to  the  correctness  of  the  ad- 
verse finding;  clear  error  therein  must  be 
ahown.  It  Is  conceded  that  shortly  after  de- 
cedent's marriage  to  appellant's  daughter  the 
former  bought  the  house  and  lot  from  the 
sale  of  which  the  fund  for  distribution  was 


raised.  At  the  settlement  for  that  purchaM^ 
superintended  by  William  E.  Knowies  In  the 
office  of  the  German  American  Title  &  Trust 
Cominny  on  or  about  the  5th  of  November, 
1888,  appellant  handed  Mr.  Knowies  $1,200, 
Which  was  used  in  payment  of  the  purchase 
money;  but  whether  this  was  the  money  ot 
appellant  or  of  the  decedent  or  whether  it 
was  a  loan  or  a  gift  there  Is  no  competent 
evidence^  It  is  claimed  that  the  fact  of  pro- 
ducing and  handing  over  the  $1,200  by  ap- 
pellant and  its  use  as  part  of  the  purchase 
money  for  the  house,  to  which  the  decedent 
was  about  taking  title,  made  out  a  prima  fa- 
cie claim  against  the  estate;  but  we  cannot 
so  regard  It  Nor  do  we  think  it  was  com- 
petent to  supplement  such  evidence  by  prov- 
ing that  appellant,  when  b«  handed  the  $1,- 
200  to  Mr.  ICnowles,  said  be  was  loaning 
same  to  his  son-in-law,  to  assist  him  in  buy- 
ing the  house,  etc,  unless  It  was  also  shown 
that  this  was  said  in  the  presence  and'  In 
the  hearing  of  the  decedent  The  testimony 
of  Mr.  Knowies  not  only  leaves  it  in  doubt 
whether  the  decedent  was  even  present  when 
said  statement  was  made  by  appellant  bat 
aside  firom  that  there  is  nothing  in  his  testi- 
mony that  would  warrant  the  Inference  that 
If  present  decedent  heard,  and  by  his  silence 
Impliedly  assented  to  the  correctness  of,  the 
statement  so  made.  In  answer  to  the  ques- 
tion whether  he  was  sure  decedent  "vras 
there  at  that  time,"  Mr.  Knowies  answered: 
"I  could  not  say  positively.  There  are  so 
many  people  there  in  the  morning  in  the  set- 
tlement department— eight  or  ten  a  day." 
There  was  no  error  in  not  considering  appel- 
lant's statement  to  Mr.  Knowies  as  part  of 
the  res  gestae.  It  had  no  necessary  connec- 
tion with  the  settlement,  the  business  then 
being  transacted;  nor  does  it  appear  that  ap- 
pellant was  there  for  any  other  purpose  than 
that  of  banding  over  the  $1,200  for  his  son- 
in-law,  to  be  applied  as  part  payment  of  the 
purchase  money.  Any  statement  Jie  may 
have  then  volunteered  to  make,  not  in  the 
presence  or  not  in  the  hearing  of  his  son-in- 
law,  cannot  In  any  proper  sense  of  the  term, 
be  regarded  as  part  of  the  res  gestae.  It  was 
rather  in  the  nature  of  a  self-serving  declara- 
tion, and  therefore  not  entitled  to  any  con- 
sideration as  evidence  In  support  of  appel- 
lant's claim  against  the  estate.  1  Whart 
Bv.  f  259.  For  these  and  other  reasons  giv- 
en by  the  court  below,  we  are  satisfied  the 
conclusion  there  announced  is  correct  and 
the  decree  should  be  affirmed.  Decree  af- 
firmed, and  appeal  dismissed,  with  costs  to 
be  paid  by  appellant 

(W  Pa.  St  NB) 
CRAWFORD  V.  SIMON. 
(Supreme  Conrt  of  Pennsylvania.     Feb.  i2, 
1894.) 

MOHTOASBS — PaTMEXT  TO  EXBOUTOB  — RbUIASB 
AKD  BATIgTACTION— PBNALTT  VOR  REFUSAL. 

1.  The  payment  by  a  mortgagor  of  the  debt 
with  interest  and  costs  of  entiy  of  satisfaction 
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thereon,  to  one  of  the  executors  of  the  mortga- 
gee is  sufficient  to  entitle  him  to  such  an  entry, 
though  made  without  the  consent  of  the  other 
executor. 

2.  Upon  such  payment  it  is  the  duty  of 
such  other  executor  to  join  in  an  entry  of  satis- 
faction of  the  mortgage,  and  his  refusal  so  to 
do  renders  him  liable  to  the  penalties  prescribed 
by  the  act  of  1715. 

3.  It  is  no  defense  to  an  action  for  such 
penalty  that  the  executor,  apprehending  that  the 
coexecutor  would  misapply  the  money,  request- 
ed the  same  to  be  paid  to  liim. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Susan  Orawford  against  William 
Simon.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

In  the  charge  of  the  court  below  the  facts 
appears  as  follows:  Plaintiff  executed  a 
mortgage  upon  her"  property  to  Mrs.  Simon 
and  her  son  William,  who  is  the  present  de- 
fendant, for  $1,750.  The  mortgage  was  giv- 
en to  them  as  coexecntors  and  cotrustees  un- 
der the  will  of  her  husband  and  bis  father. 
The  mortgage  was  for  one  year.  At  the  ex- 
piration of  that  time,  William,  this  defend- 
ant, demanded  payment  of  the  mortgage,  and 
the  plaintiff  procured  the  money,  with  the  in> 
terest  up  to  date,  and  appointed  a  time  and 
place,  of  which  she  notified  him,  where  she 
would  pay  all  that  was  due.  One  of  the  co- 
oxecutors  and  trustees  of  the  mortgagees, 
Mrs.  Simon,  was  there  at  the  appointed  time, 
but  defendant  said  that  he  would  not  come 
there  or  satisfy  the  mortgage  unless  he  got 
the  money.  The  plaintiff  paid  the  money  to 
the  executor  and  trustee  who  was  there.  De- 
fendant had  possession  of  the  bond  and  mortr 
gage,  and  did  not  surrender  it  until  the  lapse 
of  a  year  afterwards.  The  mortgage  was 
never  satisfied. 

Charles  F.  Llnde,  for  appellant  Andrew 
J.  Maloney,  tar  appellee. 

ORE&N,  J.  The  payment  of  the  mortgage 
debt,  together  with  Interest  thereon  and  cost 
of  satisfaction,  ^  made  by  the  plaintiff  to 
Sarah  Simon,  the  defendant's  coexecutor,  waa 
a  perfectly  legitimate  and  efficacious  pay- 
ment. It  extinguished  the  debt,  and  entitled 
the  plaintiff  to  an.  entry  of  satisfaction,  under 
the  act  of  1715,  and  to  the  penalties  pre- 
scribed by  that  act  if  such  satisfaction  was 
wrongfully  refused.  It  was  not  necessary 
that  the  payment  should  be  made  to  the  de- 
fendant because  he  was  made  one  of  the 
execators.  A  payment  to  his  coexecutor 
alone  was  legally  efficacious  to  discharge 
the  debt,  with  or  without  his  consent  Fes- 
myer  v.  Shannon,  143  Pa.  St.  201,  22  AtL 
898.  When  the  payment  was  made  it  was 
his  duty  to  produce  the  bond  and  mortgage, 
to  deliver  them  to  the  mortgagor,  and  to 
Join  in  an  entry  of  satisfaction  on  the  record. 
He  not  only  did  not  do  either  of  these  acts, 
but  he  positly^y  refused  to  do  either  of  them 
after  formal  notice  was  served  upon  him 
that  in  the  event  of  his  refusal  he  wotild  be 
held  responsible   for   damages   to   the  full 


amount  of  the  mortgage,  which  la  the  poialty 
prescribed  by  the  act  of  1715.  All  the  fiicts 
which  were  necessary  to  bring  the  case  with- 
in the  act  of  1715  were  fully  established  on 
the  trial,  and  were  uncontradicted.  The 
learned  Judge  of  the  court  below  was  entirely 
right  when  he  said  to  the  Jury:  "I  charge 
you  as  matter  of  law  that  it  was  the  duty 
of  this  defendant  to  satisfy  that  mortgaga 
It  was  fully  paid,— debt,  into'est  and  charges, 
—and  It  was  his  duty  to  satisfy  it  Hence, 
the  plaintiff  is  entitled  to  recover  a  verdict" 
The  answers  to  the  points  were  also  stricUy 
correct  The  flimsy  pretext  of  the  defend- 
ant that  he  had  an  honest  apprehension  that 
his  mother  would  misapply  the  money  would 
have  been  no  defense  if  It  was  true,  because 
the  payment  of  the  debt  to  his  coexecutor  dis- 
charged it,  so  fkir  as  the  mortgagor  was  con- 
cerned, and  it  had  the  same  legal  effect  as  if 
it  had  been  paid  to  him,  or  to  both  executors 
Jointly.  But  It  was  not  trua  According  to 
his  own  testimony,  he  was  indebted  to  his 
mother  then,  and  she  tiad  never  received  any 
of  the  money  of  the  estate,  and  had,  there- 
fore, never  misapplied  any  of  it  Nor  had  he 
the  slightest  reason  to  suppose  she  would. 
The  whole  testimony  in  the  case  proves  that 
the  defendant's  refusal  to  surrender  the  bond 
and  mortgage  and  to  enter  satisfaction  was 
wanton,  malicious,  obstinate,  and  entirely 
unreasonable  and  imjustiflable  in  any  point 
of  view.  It  was  for  the  punishment" of  Just 
such  conduct  as  this  that  the  penalties  of 
the  act  of  1715  were  imposed,  and  it  would 
be  difficult  to  conceive  of  a  case  in  which  they 
could  be  more  deservedly  imposed  than  in 
this  one.  The  case  was  correctly  tried  In  all 
respects  by  the  learned  court  below.  Judg- 
ment affirmed. 


(lEB  Pa.  St  681) 
COMMONWEALTH,  by  McORBARY,  Treas- 
urer, V.  THOMAS  POTTEK,  SONS  &  CO. 

(Supreme  Court  of  Pennsylvania.     Feb.  12, 

1894.) 

TAXAnox— ExEMPTioKB — iiAwrkCTtmrtta  Cobpo- 

BAtlOKS— LlOBHSB  TAX. 

1.  Where  a  manufacturing  corporation 
opens  a  store,  it  becomes  a  dealer  in  ^ods, 
wares,  and  merchandise,  within  the  meaning  of 
the  acts  providing  for  mercantile  licenses. 

2.  Where  such  a  corporation  sells  other 
goods^than  of  its  own  manufacture,  it  subject* 
so  much  of  its  capital  used,  and  its  business 
done,  outside  of  the  legitimate  business  of  a 
manufacturing  corporation,  to  tike  same  taxa- 
tion that  other  persons  or  corporations  engaged 
in  the  business  they  enter  upon  are  required  to 
pay. 

8.  The  penalty  for  the  nonpayment  of  a 
license  tax  is  not  incurred  ontil  disposal  of  the 
appeal  from  the  appraisement. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  the  commonwealth,  by  O.  D.  Mc- 
Oreary,  treasurar,  against  Thomas  Potter, 
Sons  &  Co.,  to  recover  a  license  tax,  and  the 
penalty  for  nonpayment  thereof,  assessed 
against  defendant  as  a  dealer  in  m»chandlBe. 
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mSILLT  v.  DALY, 


From  a  Judgment  for  plaintiff,  defendant  af>- 
peals.     Beversed  In  part 

3.  Campbell  Lancaster  and  Wm.  Henry  Lex, 
for  appellant.  J.  Edward  Carpenter  and  W. 
XJ.  Hensel,  Atty.  Gen.,  for  appellee. 

WILLIAMS,  J.  It  Is  true,  as  appellant  con- 
tends, tbat  a  mercantile  license  la  a  tax;  but 
It  l8  a  tax  levied  on  a  mode  of  doing  busi- 
ness, and  not  upon  peraaoB,  By  tbe  act  of 
1830  It  was  Imposed  only  oa  dealers  ta 
fmreign  goods,  war^  and  meccbandlse.  The 
act  of  May  4,  1841,  extended  the  tax  to  aU 
deal»8,  whether  the  articles  s(dd  by  them 
were  of  foreign  w  domestic  productl<».  The 
extent  to  which  manufttctarars  were  affected 
by  this  tax  was  a  question  tliat  was  settled 
by  the  act  of  1S48,  by  providing  that  sales 
made  by  a  medianlc  or  manufacturer  of  his 
own  products  did  not  subject  him  to  the 
mercantile  tax  unless  he  kept  a,ptore,  or  sold 
goods  manufactured  by  others  to  an  extent 
exceeding  $1,000.  Under  these  acts  it  was 
bdd  tbat  a  manufacturer  might  sell  his  own 
products  at  his  factory,  or  send  them  to  a 
Qommisslon  merchant  for  sale,  without  lla- 
blUty  to  the  tax,  (Com.  t.  Campbell,  33  Fa. 
8t880;  NorrlBY.  Com.,  27Pa.  8t4&4;)  but, 
if  the  manufacturer  keeps  a  store  or  ware- 
house, where  be  sells  goods  manufactured  by 
others,  as  well  as  those  made  by  himself,  he 
is  liable  to  assessment  as  a  dealer,  (Osbom  t. 
Holmes,  9  Pa.  St  333.)  The  appellant  is  a 
manufacturer  of  oilcloths.  It  conducts  a 
store  at  some  distance  from  Its  factory,  in 
which  it  deals  in  this  class  of  goods.  The  as- 
sessment by  the  mercsntile  appraiser  affirms 
that  the  basinass  done  at  ttiis  store  Indodes 
not  only  the  sale  of  the  articles  produced  by 
tbe  appellant,  but  the  dealing  in  the  products 
of  other  manufactums.  The  appellant,  in 
the  affidftTtt  ot  defense,  does  not  deny  that 
this  is  the  character  of  Us  business,  but  in- 
sists that,  as  it  is  incoriXNrated  under  the 
laws  authMlzing  the  inccnrporation  of.  manu- 
facturing companies,  it  is  not  within  the  pur- 
view ot  the  laws  relating  to  mercantile  taxes. 
Bat  the  eoEempticm  enjoyed  by  manufactur- 
ing ciHnpanies  is  confined  to  the  plant  used 
for  the  manufacture  of  its  goods,  and  the 
business  of  making  and  selling  6xm»  there. 
When  such  a  corporation  goes  beyond  the 
line  thus  indicated,  it  subjects  so  much  of  its 
capital  oaed,  and  its  business  done,  outside 
of  the  legitimate  business  of  a  manufacturng 
coriKvatlon,  to  the  same  taxatl(»  that  other 
persons  or  corporations  oigaged  in  the  busi- 
ness thus  entered  upon  are  required  by  law 
ti)  pay.  This  has  be^  so  frequently,  and  so 
recottly,  passed  upon  by  this  court,  that  a 
dtaUon  of  the  coses  is  unnecessary.  Amaag 
the  laitest  of  tbem,  howevw,  are  Com.  t. 
Nati(»ial  OU  Co.,  27  AtL  874,  and  Com.  t. 
Savage  Bire  Bride  W<»:ks,  Id.,  (in  which  opin- 
ions were  filed  at  the  October  t«-m,  1893.) 
Such  a  corporation,  what  it  opms  a  store, 
beoMnes  a  "dealer  in  goods,  wares,  and  mer- 


chandise," within  the  meaning  of  Hie  anT&tai 
acts  above  cited,  and  must  pay  the  same 
license  or  other  tax  that  a  natural  person 
would  be  subject  to  in  the  same  business. 
-Corpwatlons  often  find  it  c<«venient  to  (^en 
stores  In  connection  with  their  business. 
Many  of  the  coal  and  iron  companies,  lumber 
companies,  leather  companies,  and  similar 
corporations  employing  a  large  number  of 
men,  open  stores  mainly  to  supply  their  em- 
ployes. When  this  is  done,  it  is  the  uniform 
practice  to  assess  such  store,  in  the  name  of 
its  ovmer,  whether  a  person,  firm,  or  corpora- 
tion, with  a  mercantile  lic^ise.  As  it  Is.  the 
object  of  the  law  to  levy  this  tax  on  the 
business  of  the  merciiant  or  dealer,  it  is  unim- 
portant who  the  dealer  may  be,  or  whether 
the  dealing  is  done  in  the  name  of  a  natural 
or  an  artificial  persMi.  The  court  below  laid 
down  the  law  correctly,  and  the  judgment 
is  affirmed,  except  as  to  the  poialty.  This 
is  on  appeal  from  the  appraisement  for  which 
the  law  provides,  and,  until  disposed  of,  the 
penalty  Is  not  incurred.  The  judgment  Is  re- 
duced to  «100.6a 

(1st  Pa.  St  (OS) 
REILLY  et  al.  v.  DALY. 

(Supreme  Court  of  Fennsylvaula.     Feb.  12, 
1894.) 

CoNTBACTB— Action— PiiSADiira — AvrrDAvn  or 
Dktbube. 

1.  In  an  action  on  a  written  contract,  an 
affidavit  of  defense  which  merely  alleges  tliat 
it  was  signed  by  defendant  "in  the  b&ste  and 
excitement  of  the  court  room,  and  does  not 
contain  the  agreement  as  made,"  is  insufficient, 
as  there  is  no  allegation  therein  of  fraud  or 
misrepresentation,  or  that  defendant  was  In- 
duced by  any  parol  promise,  wliich  was  sul>- 
seqnently  broken,  to  sign. 

2.  As  a  person  is  not  liable  upon  an  unac- 
cepted order  for  the  payment  of  money,  an  al- 
legation in  the  affidavit  of  defense  in  an  action 
thereon  that  the  drawer  was  largely  indebted  to 
defendant  at  the  time  is  a  sufficient  defense  to 
the  order  as  on  equitable  assignment  of  the 
fund  in  his  hands,  as  he  is  not  bound  therein 
to  go  Into  a  specification  of  the  indebtedness. 

8.  An  affidavit  of  defense  setting  ap  a  re- 
lease is  insufficient,  unless  either  a  copy  of  the 
release  is  annaced,  or  its  contents  disclosed,  or 
there  are  given  some  particulars  from  which  Its 
applicability  can  be  determined. 

4.  Act  May  81,  1893,  (P.  U  186,)  only  pro- 
Tides  that  judgment  may  be  taken  and  execu- 
tion issue  npon  indebtedness  which  Is  admitted, 
and  where  affidavits  of  defense  are  insufficient, 
judgment  cannot  l>e  entered  under  this  act 

Appeal  from  court  of  common  pleas,  Phlla- 
delpliia  county. 

Action  by  Mary  G.  Reilly  and  others,  to 
the  use,  etc.,  against  Patrick  K.  Daly.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

The  facts  of  the  case  sre  as  follows:  "The 
defendant  (apitellant)  was  executor  of  the 
wlU  of  Thomas  Oostlgan,  deceased,  and  the 
legal  plaintiffs  are  the  legatees  and  devisees 
under  that  wllL  The  defendant  filed  three 
accounts  as  such  executor,  which  were  ad- 
judicated by  the  orphans'  court  for  Phlladel- 


Digitized  by 


Google 


494 


ATLANTIC  BEFOBTEB,  Vol.  28. 


(PIL 


phia  connty.  At  tbe  andit  at  tbe  last  tvo 
of  said  accounts,  tbe  questions  arose  wlilcb 
affect  this  case.  In  the  second  account  the 
defendant  claimed  credit,  inter  alia,  for  |1,- 
576.08,  being  five  per  cent  of  the  proceeds  of 
certain  real  estate  sold  by  him  as  executor,  to 
which  claim  the  plaintiffs  objected,  claiming 
that  tbe  defendant  was  «ititled  only  to  two 
and  one-Iialf  per  cent  on  said  proceeds.  The 
defendant  admitted  the  force  of  the  objec- 
tion, and.  In  order  to  save  himself  the  un- 
pleasant consequences  of  a  surcharge,  re- 
quested the  plaintiffs  to  withdraw  their  ob- 
jection, which  they  did;  and,  in  considera- 
tion of  their  so  doing,  he  made  the  agree- 
ment in  writing  to  pay  the  coimsel  fee  of 
Henry  M.  Boyd,  his  coimsel,  so  that  the  es- 
tate woold  not  be  called  upon  for  any  counsel 
fees.  The  said  court  allowed  Boyd  a  fee  of 
9440.00,  which  was  paid  out  of  the  balance 
for  distribution,  but  whidi  the  defendant 
should  hare  paid,  according  to  his  said  agree- 
ment, and  this  suit  was  brought  to  recover 
the  same.  *  *  *  Hie  defoidant  filed  his 
third  and  final  account  as  executor,  contain- 
ing an  overcharge  for  commissions  amount- 
ing to  $116.60.  The  plaintiffs  objected  to  this, 
whereupon  tbe  defendant  again  admitted  the 
force  of  tbe  plaintiffs'  objection,  and  again, 
to  avoid  a  surcharge,  made  an  agreement 
somewhat  similar  to  the  agreement  last  men- 
tioned, by  which  he  agreed  to  pay  tbe  said 
$116.60  to  the  plaintiffs,  to  reimburse  them 
for  said  overcharge.  This  is  the  second  item 
of  the  plaintiffs'  claim.  After  the  audit  of 
tbe  last-mentioned  account,  but  before  the 
adjudication  thereof  bad  been  filed,  it  was 
found  that  the  defendant  had  charged  a 
greater  amoimt  for  expert  witness  fees  in  a 
proceeding  before  a  road  jury  than  tbe 
amount  actually  expended  by  him.  This  ex- 
qess  amounted  to  about  $200,  and  the  de- 
fendant claimed  that  he  had  paid  same  to 
Boyd.  To  avoid  a  surcharge  for  same,  an 
agreement  somewhat  similar  to  tbe  other  two 
was  made,  but  with  this  difference:  Boyd, 
the  defendant's  attorney,  gave  to  the  plain- 
tiffs an  order  on  tbe  defendant,  Daly,  for 
$178,  to  be  paid  out  of  the  fee  allowed  to 
Boyd  in  the  said  adjudication  of  the  last  ac- 
count. Which  fee  so  allowed  was  to  have 
been  paid  out  of  the  moneys  in  the  defend- 
ant's (Daly's)  bands." 

Albert  B.  Peterson,  for  appellant  J.  0. 
StlUwell,  for  appellees. 

GREEN,  J.  It  must  be  confessed  that  the 
plaintiffs  displayed  but  little  wisdom  In  ac- 
cepting the  defendant's  promises  to  pay  them 
for  excessive  charges  in  his  accounts,  instead 
of  corrections  of  the  accounts  by  the  decree 
of  the  auditing  judge.  But,  whether  wise  or 
imwlse,  the  defendant's  promise  to  pay  what- 
ever fee  should  be  allowed  to  his  counsel  out 
of  his  commissions,  and  that  tbe  estate  should 
not  be  charged  with  any  amount  as  a  fee  to 
bis  counsel,  was  in  writing,  and  bis  affidavits 


set  forth  no  real  defense  to  it  It  is  of  no 
consequence  to  say  that  it  WSB  signed  by 
him  "in  the  haste  and  excitement  of  the  court 
room,"  and  "does  not  contain  the  agreement 
as  he  made  it"  Such  allegations  are  totally 
insufficient  to  set  aside  written  agreements. 
There  is  no  allegation  of  fraud,  misrepre- 
sentation, or  mistalce,  or  that  he  was  induced 
by  any  parol  promise,  which  was  suttsequait- 
ly  brolcen,  to  sign  the  agreement;  and  noth- 
ing short  of  such  defenses  could  be  beard 
against  the  contract  We  think  tbe  affidavits 
disclose  no  defense  against  this  part  of  die 
claim. 

As  to  the  item,  $116.50,  for  excessive  com- 
missions charged  in  defendant's  second  ac- 
count, he  makes  no  defense  at  all,  except  tbe 
general  release  subsequently  asserted,  which 
will  be  presently  considered.  As  to  the  item 
of  $173,  it  is  founded  npon  a  written  order 
given  by  Boyd,  defendant's  counsel,  on  the 
defendant  for  the  payment  of  that  amount  of 
money  out  of  the  fees  allowed  him  in  the  ad- 
judication made  by  the  orphans'  court  The 
claim  is  only  made  upon  the  order,  and  not 
upon  any  promise  of  defendant  to  accept  such 
an  order,  or  any  order,  drawn  by  Boyd.  It 
was  never  accepted  by  Daly,  and  therefore 
he  is  not  liable  upon  it  as  an  order  for  the 
payment  of  money.  Maglnn  v.  Bank,  ISl  Pa. 
St  362,  18  Atl.  901;  Hazleton  Co.  v.  Union 
Imp.  Co.,  143  Pa.  St  581,  22  Aa  906.  As  an 
equitable  assignment  of  a  fund,  it  is  of  no 
avail  against  the  affidavit  of  defense  which 
alleges  that  the  acceptance  was  refused  be- 
cause Boyd  was  largely  indebted  to  him.  We 
do  not  think  it  was  necessary  for  the  def^id- 
ant  to  go  into  a  minute  specification  of  snch 
indebtedness  in  an  affidavit  of  defense,  as  the 
unaccepted  order  created  no  prima  facie  lia- 
bility on  Daly's  part  which  he  was  bound  to 
dispel  by  alleging  a  specific  set-off.  Any  In- 
debtedness from  Boyd  to  him  which  did  not 
leave  the  clear  sum  of  $173  due  to  Boyd 
would  be  a  sufficient  reason  for  refusing  to 
accept;  and,  as  there  Is  nothing  on  the  rec- 
ord showing  such  an  amount  of  indebtedness 
affirmatively,  a  denial  of  it  is  enough  to  carry 
the  question  to  a  jury,  where  the  whole  sub- 
ject can  be  heard  and  determined. 

So  far  as  the  alleged  releases  are  concerned, 
they  amount  to  nothing,  for  several  reasons, 
one  of  which  is  alone  sufficient  to  demon- 
strate the  Inadequacy  of  their  allegation: 
The  alleged  promises  of  the  defendant  to  pay 
were  outside  of  the  balances  determined  l^ 
the  accounts  to  be  due  to  tbe  heirs,  and  there- 
fore any  releases  of  such  balances  would  be 
no  reply  to  such  promises.  Moreover,  the  af- 
fidavits do  not  annex  any  copies  of  the  re- 
leases, nor  disclose  their  contents,  nor  do 
they  give  any  particulars  from  which  their 
applicability  to  the  defendant's  promises  of 
payments  can  be  determined. 

It  is  not  clear  that  judgment  can  be  en- 
tered for  the  plaintiffs  under  the  act  of  May 
31,  1893,  (P.  L.  185.)  That  act  only  provides 
tiiat  Judgment  may  be  taken  for  such  amounts 
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of  the  plaintiff's  daim  as  are  admitted  to  be 
dae,  and  that  execntlon  may  Issne  for  sncb 
admitted  Indebtedness,  with  a  right  to  pro- 
ceed to  trial  for  the  remainder  of  the  daim. 
It  was  doubtless  passed  to  settle  all  doubts 
upon  that  anbject,  as  there  were  different 
opinions  relating  to  it.  But  it  would  be  in- 
applicable to  this  case,  because  these  affi- 
davits do  not  admit  anything  to  be  due. 
While,  in  our  opinion,  they  are  insufficient  as 
to  two  items  of  the  claim,  they  are  not  ad- 
missions of  the  correctness  of  those  items,  and 
literally  the  case  is  not  brought  within  the 
terms  of  the  act  We  feel  obliged,  with  some 
reluctance,  to  reverse  the  judgment,  because 
of  the  situation  as  to  the  third  item  of  the 
daim.  Judgment  reversed  and  procedendo 
awarded. 

(W  p».  St.  tu) 

ALLEN  «t  al.  t.  KIRWAN  et  aL 

(Supreme  Cotirt  of  Pennsylvania.    Feb.  12, 
1894.) 

Balb — Thb  CoyTRACT— When  Complbte. 
When  one  person,  by  letter  to  another, 
states  that  he  has  a  few  lars,  and  offers  to  sell 
him  Bome^  without  menuonlng  any  particular 
quantity,  a  telegram  from  the  latter  ordering 
a  certain  quantity  does  not,  until  the  order  is 
accepted  by  the  former,  dreate  a  contract  to 
deliver  binding  on  him. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Suit  by  Richard  JT.  Allen  and  anoth»' 
against  B.  F.  Klrwan  and  others.  From  a 
Judgment  for  plalntlfCs,  defendants  appeaL 
Reversed. 

William  M.  Stewart,  Jr..  and  John  O.  Jolin> 
■on,  for  appellanta.  James  H.  Shakespeare, 
(or  appelleea. 

green;  J.  The  learned  Jndge  of  the  conrt 
below  gave  a  binding  Instruction  to  the  Jury 
to  find  a  verdict  for  the  plalntiflB  for  the  full 
amount  of  their  claim.  If  the  various  tele- 
grans  and  letters  given  in  evidenoe  consti- 
tuted a  binding  contract  between  the  parties, 
there  would  probably  have  been  no  material 
enoe  In  the  instruction,  as  there  was  no  oth- 
er defense  made  than  that  there  was  no  con- 
tract for  600  gross  of  Jars,  as  claimed  by 
the  plaintiffs.  This  brings  us  directly  to  the 
question  whether  any  actual  contract  was 
established  by  the  telegrams  and  letters. 
The  first  communication  that  passed  between 
the  parties  was  a  letter  from  the  defendants 
to  the  plaintiffs,  dated  Baltimore,  June  12, 
1891,  in  the  following  words:  "Gentlemen: 
We  wired  you  the  other  day  regard  to  caps, 
and  we  hoped  to  have  beard  from  you  with 
order.  We  have  a  few  Jars  that  we  can 
offer  yon  at  this  time  for  immediate  accept- 
ance, at  yaOO  for  1  qts.,  11.00  for  2  qts., 
complete;  delivered  at  Philadelphia.  Terms 
sixty  days,  or  less;  two  par  cent,  for  cash,  in 
ten  di^v.  Oapa  same  price  as  before  quoted. 
Awaiting  your  orders,  we  are  yours,  truly. 


Klrwan  &  Tyler."  To  this  letter  plaintiffs 
replied  next  day  by  telegram,  as  follows: 
"Philadelphia,  June  18, 1891.  Klrwan  &  TCy- 
ler:  Letter  12th  instant  Just  received.  En- 
ter order  for  five  hundred  gross  complete 
goods;  also,  will  you  give  privilege  of  dupli- 
cating same,  not  later  than  middle  of  next 
week?  R.  J.  AUen,  Son  &  Co."  On  June 
15th,  the  plaintiffB,  having  received  no  an- 
swer to  their  telegram  of  13th,  telegraphed 
again  to  defendants,  as  follows:  "Pliiladel- 
phla,  June  15,  1891.  Klrwan  &  Tyler,  Balti- 
more: Are  awaiting  answer  to  that  portion 
of  our  telegram  of  liith  instant  wherein  we 
ask  if  you  would  give  us  the  privilege  of  du- 
plicating the  order  now  with  you,  up  to  the 
middle  of  this  week.  R.  J.  Allen,  Son  ft  Co." 
On  the  same  day,  the  defendants  telegraphed 
the  plaintiffs  a^  follows:  "R.  J.  Allen,  Son 
&  Co.,  Philadelphia:  We  can  only  «iter  or- 
der for  2S0  gross.  Will  advise  as  to  balance 
by  wire  Wednesday."  Also,  on  the  same 
day,  the  defendants  wrote  the  plaintiffs  as 
follows:  "Baltimore,  Md.,  June  16,  1891. 
Mess.  R.  Allen,  Son  &  Co.,  Philadelphia,  Fa.: 
Your  telegram  at  liand,  and,  in  reply,  we 
wired  you  that  we  had  only  two  hundred 
and  fifty  (250)  gross  of  caps  that  we  could 
rater  your  order  for  definitely  at  this  time, 
but  will  wire  you  Wednesday  morning  if  we 
have  any  more  to  spare.  We  are  now  dick- 
ering for  another  lot,  and,  if  we  can  get 
them,  we  will  be  pleased  to  give  you  the  en- 
tire qoantlty.  Please  send  ua  shipping  in- 
structions for  the  two  hundred  and  fifty  (250) 
gross.  Yours,  truly,  Klrwan  &  Tyler."  On 
the  same  16th  of  June,  the  plaintilEB  wrote 
the  dtfendants,  on  receipt  of  their  telegram, 
as  follows:  "Klrwan  &  Tyler,  Baltimore, 
Md.:  Telegram  Just  rec^ved  this  afternoon. 
We  undoubtedly  expect  the  500  hundred  gross 
as  ordered,  we  having  ordered  promptly  u^ 
on  receipt  of  your  order,  and  in  accordance 
therewith.  As  for  option,  we  will  await  your 
advices  until  Wednesday  by  wire  as  per  tele- 
gram received.  Please  advise  us  where  the 
goods  are  to  b$  received.  Yours,  truly,  R. 
J.  Allen,  Son  &  Co."  To  this  lettw  the  de- 
fendants answered  the  next  day,  by  letter, 
as  follows:  "Baltimore,  Md.,  June  16,  1891. 
Messrs.  R.  J.  Allen,  Son  &  Co.,  Philadelphia, 
Pa.— Gentlemen:  Your  favor  of  the  15th  at 
hand.  In  reply,  would  say  that,  if  you  will 
refer  to  our  letter,  we  wrote  you  that  we 
only  had  a  small  quantity  bodies  to  spare. 
We  have  not  at  this  time  five  hundred  gross. 
As  we  wrote  you  last  night,  if  we  are  able  to 
secure  the  balance  of  the  bodies,  we  will 
wire  you  in  the  morning,  and  hope  to  be  able 
to  supply  you.  Yours,  truly,  Klrwan  &  Ty- 
ler." On  the  same  16th  day  of  June,  the 
plaintiffs  wrote  the  defendants  as  follows: 
"Philadelphia,  Sth  Mo.,  16th,  1891.  Klrwan 
&  Tyler,  Baltimore,  Md. — Gentlemen:  Yours 
of  the  16th  inst  received  this  morning.  You 
spoke  of  our  order  as  being  only  for  caps, 
but  it  is  for  complete  goods,  and  would  re- 
fer you  to  our  telegram  of  June  ISth.    We 
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crrote  you  yesterday  tbat  we  expected  un- 
doubtedly the  600  gross  of  completed  goods  aa 
ordered,  and  that  -we  await  your  advice  to- 
morrow, Wednesday  morning,  respecting  the 
option  we  asked  for  of  500  gross  additionaL 
In  our  letter  of  yesterday,  we  asked  you 
where  the  goods  are,  which  pjease  answer; 
and,  when  hearing  from  you,  we  can  then 
answer  your  question  aa  for  shipping  instmc- 
tlous,  as  stated  in  last  sentence  of  yours  of 
15th  inst.  Yours,  truly,  R.  J.  Allen,  Son  ^ 
Go."  To  this  letter  the  defendants  wrote  the 
following  reply:  "Baltimore,  Md^  Jime  17, 
1891.  Messrs.  B.  J.  Allen,  Son  &  Co.,  Phlla- 
delphia.  Pa.— <3entlemen:  Tour  favor  of  the 
10th  at  hand.  As  we  wrote  you  on  the  15th, 
we  cannot  furnish  but  two  hundred  and  fifty 
(250)  gross  of  complete  jars.  These  Jars  arc 
now  stored  in  Jersey,  and  we  can  ship  them 
whenever  it  suits  you  We  have  been  una- 
ble to  e;et  any  further  Jars  as  yet,  and,  un- 
less we  do,  we  cannot,  of  course,  furnish  the 
other  two  hundred  and  fifty  (250)  gross.  We 
are  still  trying,  however,  and,  as  soon  as  we 
have  any  more  to  offer,  will  adviae.  Yours, 
truly,  Klrwan  &  Tyler."  On  the  18th  June, 
the  defendants  also  wrote  the  plain  tlfCs  the 
following  letter:  "Baltimore.  Md.,June  18tb, 
1891.  Messrs.  B.  J.  Allen,  Son  &  Co.,  Phila- 
Jelpbla,  Pa.— Gentlemen:  Your  favor  of  the 
LTth  Is  at  hand.  We  do  not  see  how  we  can 
deliver  anything  we  do  not  possess.  We 
anly  ttave  the  |:wo  hundred  and  fifty  gross, 
and  these  we  wiU  give  you  at  any  time,  and 
trill  do  our  best  to  secure  the  other  two 
aundred  and  fifty  gross.  If  we  are  able  to 
do  BO,  will  gladly  let  you  have  them.  Trust- 
ing .this  explanation  may  be  satisfactory,  w« 
are  yours,  truly,  Klrwan  &  Tyler." 

The  contention  of  the  plaintiffs  in  this  ac- 
tion of  foreign  attachment,  brought  by  Allen, 
Son  &  Co.,  la  that  a  binding  contract  was 
made  by  which  the  defnidants  Klrwan  & 
Tyler  were  bound  to  deliver  600  gross  of  Jars 
to  them,  in  consequence  of  their  telegram  of 
June  13th  to  Klrwan  &  Tyler  to  enter  ord^ 
for  500  gross.  There  was  no  telegram  or  let- 
ter from  Klrwan  &  Tyler  by  which  they 
ever  agreed  to  sell  tliat  many  gross,  and, 
unless  a  legal  obligation  on  their  part  to  sell 
that  many  arises  out  of  their  letter  of  June 
12th  and  the  plaintiffs'  telegram  of  June 
18th,  the  plaintiffs  have  no  case.  In  their 
letter  of  the  12th,  the  defendants  say  they 
have  a  few  Jars  which  they  can  offer  for 
immediate  acceptance,  at  the  prices  named. 
To  this,  plaintiffs  reply  by  telegram,  "Enter 
.yedet  for  five  hundred  gross."  Of  this  order 
there  was  no  acceptance.  Does  such  an  of- 
fer, followed  by  such  an  order,  unaccepted, 
obligate  the  defendants  to  deliver  the  whole 
quantity  ordered?  The  statement  of  tills 
question  seems  to  furnish  Its  own  answer. 
As  long  as  the  order  was  unaccepted,  there 
was  no  agreement  to  deliver  500  gross.  The 
offer  was  to  sell  "a  few"  gross.  Such  an 
offer  was  of  an  ind^nite  quantity.  It  gave 
the  plfiintiffs  a  right  to  name  a  quantity,  and. 


if  the  quantity  named  was. accepted  by  tlic 
defendants,  they  would  be  bound  to  deliv- 
er that  quantity.  But,  if  the  quantity  named 
was  unaccepted,  how  could  the  defendants 
be  legally  bound  to  deliver  the  quantity  nam- 
ed? At  what  point. of  time,  and  In  wliat 
words,  did  the  plaintiffs  ever  agree  to  deliv- 
er 500  gross?  Not  by  anything  occurring 
after  the  order,  because  all  of  the  telegrams 
and  letters  of  the  defendants  after  their  orig- 
inal letter  of  June  12th  were  a  continual  and 
constantly  repeated  assertion  of  their  Inabil- 
ity to  deliver  that  quantity,  because  they  did 
not  have  them,  and  could  not  get  them.  Not 
by  the  original  letter  of  Jane  12tb,  because 
in  that  they  did  not  offer  to  sell  any  definite 
quantity.  By  consequence,  in  order  that  they 
should  become  legally  bound  for  any  definite 
quantity,  no  matter  whether  large  or  small, 
their  assent  to  that  particular  quantity  must 
be  obtained.  They  said  they  had  a  few  Jars 
to  sell.  What  does  that  mean?  U  is  very 
clear  it  does  not  mean  50  Jars,  or  100,  or  1,000. 
or  any  other  particular  number.  It  is  im- 
possible to  understand  how  It  can  certainly 
and  definitely  mean  the  particular  number 
72,000  Jars.  The  plaintiffs'  contention  is  that 
It  does  have  such  legal  meaning,  because 
they  indicated  that  number  in  their  order, 
and  that  this  alona  bound  the  defendants  to 
that  number.  They  say  "a  few"  authorised 
them  to  fix  72,000.  But  the  answer  is  a  few 
does  not  authorize  the  plaintiffs  to  bind  the 
defendants  to  any  definite  number  without 
their  consent,  and,  until  such  consent  Is  ob- 
tained, the  defendants  are  not  bound.  Not  a 
solitary  authority  or  text  writer's  opinion  is 
offered  by  the  plaintiffs  In  suppiM^  of  their 
contention,  nor  is  it  tielleved  any  such  can 
be  found.  On  the  contrary,  a  numbo:  of 
cases  quite  analogous  in  the  character  of  the 
questions  raised  are  cited  by  the  defendants, 
and  seem  to  control  the  determination  .of  the 
subject.  Thus,  In  the  case  of  Moulton  v.  Ker- 
shaw, 69  Wis.  316,  18  N.  W.  172,  the  defend- 
ants wrote  to  the  plaintiffs  as  follows:  "In 
consequence  of  a  rupture  in  the  salt  trade, 
we  are  authorized  to  offer  Michigan  filne  salt 
in  full  cargo  lots  of  eighty  to  ninety-five  l)ar- 
rels,  delivored  in  your  city,  at  85  cents  per 
barrel,  to  be  shipped  per  C.  &  N.  B.  Co.  only. 
At  this  price,  it  is  a  bargain,  as  the  price 
in  general  remains  unchanged.  Should  be 
pleased  to  receive  your  order."  To  this  the 
plaintiff  replied  by  telegraph  the  next  day: 
"Your  letter  qf  yesterday  received  and  noted. 
You  may  ship  me  2,000  barrels  Michigan  fine 
salt,  as  offered  in  your  letter.  Answer." 
The  plaintiff  sued  for  failure  to  deliver,  and 
filed  a  statement  of  claim,  setting  out  the 
letter  and  telegram,  and  also  alleging  that 
he  was  accustomed  to  buy  salt  in  large  quan- 
tities, and  that  2,000  barrels  was  a  reasona- 
ble quantity  for  him  to  order,  wWch  the  de- 
fendants might  reasonably  expect  hin]  to  or- 
der from  their  knowledge. of  his  business. 
To  this  statement,  the  defendant  dt'murred, 
and  the  demurrer.,  was.  sustained,   on   the 
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groand  that  the  letter  and  atatement  did  not 
make  ont  a  contract  This  case  is  t«7  dose- 
tj  In  point  with  the  present.  We  think  the 
ease  of  Slaymaker  t.  Irwin,  4  Whart  380,  la 
imled  npon  a  principle  sufficiently  analogous 
to  give  It  force  in  the  present  contention. 
There  Slaymaker  wrote  to  Irwin:  "We  will 
take  one  hundred  tons  of  Washington  pig 
metal,  the  same  quality  as  that  received  last 
year  from  yon,  at  thirty  dollars  per  ton,  de- 
livered at  Wrigbtsville,  as  early  in  the  spring 
as  the  naTigati<m  of  the  river  will  admit  of; 
and  the  Auther  quantity  of  one  hxmdred  tons 
at  any  time  between  the  first  of  July  and  the 
first  of  October."  To  this,  Irwin  &  Huston 
replied  in  a  few  days:  "We  will  have  no 
metal  to  deliver  after  the  spring  freshet,  or. 
In  case  of  no  freshet  in  the  river,  in  the  canal 
immediatdy  «fter.  Therefore  it  will  be  nec- 
esMury  for  yon  to  say  what  quantity  you  will 
take  on  spring  delivery.  Our  terms  are  thir- 
ty dollars  per  ton  if  delivered  in  arks  at 
Wrigbtsville.  An  immediate  answer  is  re- 
quested, aa  we  are  receiving  orders  dally, 
and  are  unable  to  decide  the  quantity  we 
may  have  to  sell."  In  answer  to  this,  Slay- 
imcUctf  wrote:  "Xonr  favor  of  15th  lust  was 
duly  received,  from  which  we  learn  that  yon 
will  not  hav6  any  metal  for  sale  after  the 
spring  delivery,  and  in  which  you  inquire 
what  quantity  we  will  take  at  that  time;  in 
reply  to  which  we  say  we  will  take  three 
arks  if  dellTM-ed  in  that  way,  which  we 
would  really  prefer,  or  one  hundred  and  fifty 
tons  if  deUvered  by  the  canal.  The  terms 
proposed  we  will  comply  with."  To  this  no 
answer  was  given,  and  Slaymak«  brought 
suit  to  recover  damages  for  the  nondellvwy 
ot  ISO  tons.  Here  was  a  request  for  a  defi- 
nite <xder.  Such  an  order  was  given  in  ei- 
ther of  the  alternatives  suggested  by  Slay- 
maker,  but  this  court  held  the  contract  was 
not  complete  without  a  further  reply  from 
them.  Mr.  Justice  Sergeant,  deliv«ing  the 
<Vinion,  said:  '^he  last  ietfer,  of  February 
22d,  did  not  complete  the  transaction.  It 
suggested  a  new  proposal,  and  required  an- 
other communication  from  the  defendant  to 
jtrodnee  that  effect  It  might  not  suit  the  de- 
fendant to  fcunish  one  hundred  and  fifty 
tons  in  the  spring,  and  no  one  but  himself 
could  say  ttiat  it  would.  He  has  not  said  so. 
He  has  left  the  plaintifTs  letter  unanswered 
and  the  transaction  unfinished."  So,  in  this 
case,  it  might  not  suit  the  defendants  to  fur- 
nish 600  gross  of  Jars,  and  no  one  but  they 
could  say  that  it  would.  But  the  case  is 
stronger  than  Slaymaker  v.  Irwin,  because 
the  defendants  did  answer  the  order  for  500 
gross,  by  saying  they  could  not  send  them 
because  they  did  not  have  them.  They  made 
Immediate  and  persistent  attempts  to  get 
them,  but  ooold  not  succeed.  And  the  case 
is  still  much  stronger  than  any  of  the  other 
cases  becauscf  the  defendants  did  agree  to 
jfumlsh  250  gross,  which  was  all  they  had  or 
could  obtain,  and  the  plaintiffs  accepted  that 
number.  They  certainly  had  no  legal  right 
v.28A.no.9— 32 


to  inalstiqion  more  when  the  defendants  had 
no  more,  and  so  informed  the  plaintiflls,  and 
had  never  agreed  in  any  manner  whatever 
to  give  them  more  It  would  be  a  perversion 
of  Justice  to  hold  that  they  were  legally  bound 
to  do  what  they  had  never  agreed  to  do,  and 
what  they  told  the  plaintiffs  at  once  they 
could  not  do;  and  especially  is  this  so  in 
view  of  the  fact  that  they  made  earnest  ef- 
forts to  get  the  additional  260  gross  In  the 
market,  so  as  to  accommodate  the  plaintiffs 
in  their  desire,  and  only  failed  to  do  so  be- 
cause they  could  not  be  had.  Other  cases 
tiaving  more  or  less  analogy  are  cited  for  the 
appellants,  viz.:  Beaupre  v.  Telegraph  Co., 
21  Minn.  155;  Ashcroft  v.  Butterworth,  136 
Mass.  611;  Abeam  v.  Ayexa,  SS  Mich.  682,— 
but  it  Is  unnecessary  to  review  them,  as  the 
question  Is  too  simple  and  easy  of  solution 
upon  the  plainest  principles.  We  are  clearly 
of  opinion  that  no  contract  for  the  delivery 
of  500  hundred  gross  of  Jars  was  ever  made 
between  these  parties,  and  therefore  the  Jury 
should  have  been  Instructed  to  render  a  ver- 
dict for  the  defendants.  The  assignments  of 
error  are  all  sustained.    Decree  reversed. 


(l«0  Pa.  St  47) 
FULLAM  V.  ROSB. 
(Snpreme  Conrt  of  Pennsylvania.     Feb.  26, 

1894.) 
Aonos  BT  ExBcuTOR— EviDBNca— Dsvatin  or 

COVKBTUBI. 

1.  In  an  action  by  an  executor  to  recover 
money  deposited  by  testator  with  defendant  for 
safe-keeping,  defendant  may  introduce  the  ez- 
ecntor's  inventory  and  appraisement  to  show 
that  the  claim  in  snit  was  omitted  therefrom. 

2.  A  certified  copy  of  the  adjudication  of 
the  executor's  acconnt  is  competent  to  show 
that  a  claim  founded  on  a  judgment  note  signed 
by  the  testator  subsequent  to  the  deposit  was 
awarded  to  defendant  out  of  the  fund  for  dis- 
tribution. 

3.  CJoverture  is  no  defense  to  an  action  to- 
recover  money  deposited  for  safe-keeping. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Richard  FuHam,  executor  of  the 
last  win  of  Luke  Otis,  deceased,  against 
Anna  Maria  Rose.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

J.  0.  Oallen  and  S.  Davis  Page,  for  appel- 
lant    James  E.  Gorman,  for  appellee. 

STERRBTT,  C.  J.  This  action,  brought 
by  the  executor  of  Luke  Otis,  is  on  a  sealed 
Instrument  executed  by  the  defendant  June 
23,  1886,  of  which  the  following  Is  a  copy: 
"Know  all  men  by  these  presents  that  I, 
Anna  Maria  Rose,  wife  of  Michael  Rose,  do 
hereby  acknowledge  that  I  have  In  my  hands 
the  sum  of  one  thousand  dollars  belonging 
to  my  brother  Luke  Otis,  he  having  deposited 
the  same  with  me  for  safe-keeping,  which 
moneys  are  payable  to  him,  or  bis  heirs  or 
assigns,  on  demand  at  any  time."  In  his 
statement,  plaintiff  avers  that  on  said  date 
defendant  received  from  her  brother  $1,000, 
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and  thereupon  executed  said  acknowledg- 
ment, which  was  "In  the  possession  of  said 
Luke  Otis  at  the  time  of  bis  death,  and  now 
In  the  possession  of  plaintiff;"  that,  as  ex- 
ecutor of  said  Otis,' he  demanded  payment  cf 
said  sum,  which  was  refused.  The  pleas 
were  nonnssumpsit,  payment  with  leave,  and 
coYertore,  on  all  of  which  issue  was  Joined. 
On  the  trial,  plaintiff  gave  in  evidence  the 
paper  in  suit,  his  letters  of  administration, 
etc.,  and  rested.  To  maintain  the  issue  on 
her  part  the  defendant  introduced  testimony 
tending  to  prove  that  on  January  10,  1887,  she 
sent  for  her  brother,  and  returned  to  him  the 
$t,000  referred  to,  and  in  addition  thereto 
gave  him  $25,  which  he  at  first  refused  to 
take;  that  she  then  asked  for  the  paper  she 
had  given  him,  and  he  replied  it  made  no 
difference  between  them;  that  he  had  torn 
It  up,  or  would  tear  it  up;  that  defendant's 
husband  then  drew  a  receipt,  which  was 
signed,  and  alleged  to  have  been  afterwards 
lost  It  was  not  produced  at  the  trial,  but 
there  was  some  testimony  tending  to  show 
that,  shortly  after  it  had  been  given,  it  was 
seen  by  one  or  two  of  the  witnesses.  It  Is  un- 
necessary to  refer  specially  to  the  testimony 
tending  to  prove  payment  of  the  |1,000  in 
controversy,  and  ch-cumstances  connected 
therewith,  or  to  other  facts  and  circumstan- 
ces, testified  to  by  defendant's  witnesses, 
tending  to  corroborate  the  direct  evidence  of 
payment.  It  is  sufficient  to  say  that  the 
testimony,  if  believed  by  the  Jury,  was  quite 
sufficient  to  warrant  a  verdict  In  favor  of 
defendant 

For  the  purpose  of  farther  corroboration,  de- 
fendant offered  in  evidence  the  inventoiy  and 
appraisement  filed  by  plaintiff  as  executw  of 
Iiuke  Otis,  for  the  purpose  of  showing  that 
the  claim  in  suit  was  omitted  therefrom;  al- 
so, a  certified  copy  of  the  adjudication  of 
plalntilTs  account  as  said  executor,  for  the 
purpose  of  showing  that  defendant  was  a 
creditor  of  the  estate  and  a  distributee  under 
said  adjudication,  and  that  no  claim  was 
made  against  her  in  any  form  on  the  paper 
in  suit  These  offers  were  both  objected  to 
by  plaintiff,  and  excluded  by  the  court.  This 
we  think  was  clear  error.  The  omission  of 
the  claim  in  suit  from  the  inventory  was  a 
circumstance,  the  benefit  of  wlilch  the  de- 
fendant was  entitled  to.  If  unexplained.  It 
might,  in  connection  with  other  testimony, 
have  an  important  bearing  on  the  question 
at  issue.  The  adjudication  of  plalntltTs  ac- 
count and  the  facts  connected  therewith  ap- 
pear to  be  quite  pertinent  to  the  defense. 
The  former  would  have  8}iown  that  a  claim 
founded  on  a  Judgment  note  signed  by  plain- 
Uers  testator,  dated  July  10,  1890,  for  |1,600, 
payable  one  year  after  date,  with  Interest 
froiA  July  10,  1889,  amounting,  in  all,  to 
$1,(365,  was  then  presented  by  defendant, 
and  awarded  to  her  out  of  the  fund  for  dis- 
tribution. It  will  be  observed  that  this  note 
is  dated  over  three  years  after  defendant 
alleges  she  paid  to  her  brother  the  money 


claimed  In  this  suit  If  the  latter  was  never 
ttaid,  as  plaintiff  contends,  and  defendant 
was  still  Indebted  to  her  brother  in  1890,  It 
Is  difitonlt  to  ludMstand  why  he  should  ^ve 
her  the  Judgment  note  for  $1,500;  and,  if 
the  claim  in  suit  was  still  outstanding  at  the 
time  of  the  adjudication.  It  is  stIU  more  sin- 
gular that  plaintiff  did  not  present  it  against 
her.  It  is  no  Justification  of  the  mllng  com- 
plained of  to  say  that  these  and  other  mat- 
ters were  susceptible  of  easy  explanation. 
The  proposed  evidence  should  have  been  re- 
ceived, and  then  explanation.  If  any  woe 
needed  and  could  be  given,  would  havebem 
in  order.  The  fourth  and  fifth  specifications 
are  sustained.  There  is  no  merit  in  the  first 
three  specifications.  A  married  woman  who 
accepts  money  for  safe-keeping,  and  refuses 
to  return  it  when  demanded,  cannot  take  ref- 
uge behind  the  plea  of  coTerture. 

We  idso  think  the  defendant's  case  was  un- 
duly prejudiced  by  the  manner  in  which  it 
was  submitted  to  the  Jury.  It  was  not  nec- 
essary to  suggest  that  her  defense  depended 
solely  on  the  veracity  of  her  principal  wit- 
ness. Apparent  inconsistencies,  and  even 
contradictions.  In  the  testimony  of  witnesses, 
do  not  necessarily  imply  willful  falsehood. 
As  a  general  rule,  It  Is  the  safer  and  better 
course  to  Instruct  the  Jury  that  it  is  their 
duty  to  reconcile  such  discrepancies  and  con- 
tradictions, if  It  can  be  fairly  and  satisfactori- 
ly done,  as  it  can  In  a  great  majority  of 
cases.  Falling  In  that  It  is  th^  duty,  from 
all  the  light  before  them,  to  determine 
whether  the  witness  should  be  believed  by 
them  or  not  In  other  words,  it  Is  the  prov- 
ince of  the  Jury  to  pass  upon  the  credibility 
of  witnesses  who  testify  before  them.  Judg- 
ment reversed,  and  a  venire  facias  de  novo 
awarded. 

aw  Pa.  at  N) 

HOFFMAN  V.  WHELAN. 

(Supreme  Court  of  Pennsylvania.     Feb.  28, 

1894.) 

PLBADiNag— ArriDAVn  ot  DBrsHSB. 

In  an  action  to  recover  assessments  for 

mntnal  insurance  of  live  stocky,  the  affidavit  of 

defense  is  good  where  it  denies  the  existence 

of  the  indebtedness  for  which  the  assessment  is 

alleged  to  have  been  made. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Action  by  John  W.  Hoffman,  receiver  of 
the  Harrisburg  Mutual  Llve-Stock  Insurance 
Company,  against  Timothy  Whelan,  to  re- 
cover certain  assessments.  From  a  Judg- 
ment denying  a  motion  for  Judgment  for 
want  of  a  siifflclent  affidavit  of  defense, 
plaintiff  appeals.     Affirmed. 

Horace  L.  Cbeyney,  tat  appellant  Isaac 
Johnson,  for  appellee 

PER  CURIAM.  There  was  no  error  in 
refusing  to  enter  judgment  against  the  de- 
fendant for  want  of  a  sufficient  affidavit  of 
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defense.  In  bia  statement  of  claim,  plain- 
tiff alleges  that  the  assessments  which  he 
seeks  to  collect  w«'e  levied  for  the  purpose 
of  paying  the  death  losses  of  certain  sped- 
fled  horses.  In  snbstance,  the  affidavit  of 
defense  denies  the  existence  of  any  such  in- 
debtedness, and  avers  that,  at  t{ie  time  said 
assessments  were  made,  there  was  no  such 
Indebtedness  by  the  company,  nor  Is  there 
now,  and  that  the  very  claims  tor  which 
said  assessments  were  made  have  been  paid. 
Assuming  (as  we  must  for  the  puriKwes  of 
this  case)  that  these  averments  are  true, 
they  constitute  a  substantial  traverse  of  the 
plaintiff^  claim,  as  presented  in  his  state- 
ment.   Judgment  affirmed. 


(IM)  Pa.  St  ST) 

SHBDWICK  T.  PROSPECT  METHODIST 
EPISCJOPAL  CHURCH. 

(Bnpreme  Court  of  FeonsylTanla.     Feb.  26, 
18&1.) 

Rbvokhation  or  Died— Costs. 

Plaintiff,  having  agreed  with  representa- 
tives of  defendant  church  to  give  it  four  lots, 
signed  a  deed,  prepared  by  defendant  by  mn- 
tual  understanding,  without  loking  at  it,  which, 
by  mutual  mistalce,  included  five  lots.  Defend- 
ant, on  notification,  tooli  no  steps  to  learn  if 
there  was  a  mistake,  but  put  plaintiff  to  his 
proof.  On  the  trial  the  persons  who  had  rep- 
resented defendant  testified  for  plaintiff.  Hda, 
that  plaintiff  was  entitled  to  costs. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county;   Thomas  J.  Clayton,  Judge. 

Suit  by  James  C.  Sbedwicit  against  the 
Prospect  Methodist  Episcopal  Chnrch  to  re- 
form a  deed.  From  the  part  of  the  decree 
which  refused  plaintiff  costs,  though  reforma- 
tion was  granted,  plaintiff  appeals.  Re- 
versed. 

W.  B.  Broomall,  for  appellant  Isaac  John- 
son, for  appdlee. 


STERRETT,  O.  J.  There  cannot  be  any 
donbt  as  to  the  correctness  of  the  body  of 
the  decree  reforming  the  deed  so  as  to  ex- 
clude lot  289,  which  the  grantor  evidently 
never  agreed  or  Intended  to  donate  and  con- 
vey to  the  grantee,  and  thus  make  It,  what 
both  parties  at  first  Intended  it  should  be,  a 
conveyance  of  lots  285,  286,  287,  and  288. 
The  only  complaint  is  as  to  the  last  clause 
of  the  decree,  wherein  It  Is  "ordered,  ad- 
Judged,  and  decreed  that  the  plaintiff  pay 
the  costs  of  this  suit."  The  learned  master 
reported  In  favor  of  a  decree  Imposing  one- 
half  of  the  costs  on  each  of  the  parties,  but 
the  court  thought  that  the  indnsion  of  lot  289 
In  the  deed  as  executed  and  delivered  was 
due  to  the  negligence  of  the  plaintiff  in  sign- 
ing and  delivering  the  deed  without  reading 
it  It  should  be  remembered,  however,  that 
on  application  of  two  members  of  defendant's 


committee,  plaintiff  agreed  to  donate  to  the 
church  three  lots,  and  a  few  days  after- 
wards, on  application  of  one  member  of  the 
committee,  be  agreed  to  add  to  his  gift  lot 
288.  In  that  negotiation  it  was  mutually 
imderstood  that  the  defendant  would  have 
the  deed  prepared  and  presented  for  execu- 
tion. This  was  done,  but  by  some  unex- 
plained mistake,  lot  289  was  Included;  and 
the  plaintiff,  having  entire  confidence  in  the 
Integrity  and  accuracy  of  the  church  people 
and  their  scrivener,  who  appears  to  .have 
been  one  of  them,  executed  and  delivered 
the  deed  in  the  firm  belief  that  it  was  cor- 
rect The  mistake  was  doubtiess  mutual, 
as  the  learned  master  baa  found,  and  was 
not  discovered  until  about  10  years  there- 
after. It  was  then  defendant's  duty  to  re- 
sort to  every  means  of  Information  within 
its  reach  for  the  purpose  of  ascertaining 
whether  the  mistake,  of  which  it  was  in- 
formed by  plaintiff,  had  in  fact  been  made. 
If  Its  own  records  did  not  furnish  the  de- 
sired information,  it  should  have  applied  to 
titose  by  whom  it  was  represented  in  the 
negotiation  for  the  property.  The  two  mem- 
bers of  the  committee,  George  B.  Russell  and 
James  E.  Thomas,  who  called  on  plaintiff, 
and  negotiated  the  gift  were  both  within 
reach;  but  it  does  not  appear  that  defend- 
ant, or  any  one  in  its  behalf,  applied  to  them, 
or  BUhet  of  them,  for  Information.  Both  of 
thepe  gentiemen  were  before  the  master,  and 
by  their  testimony  corroborated  the  plaintiff, 
and  sustained  his  averment  of  mistake  In  the 
preparation  of  the  deed.  If  that  Information 
had  been  sought  and  obtained  in  the  outset, 
as  it  evldentiy  might  and  should  have  been, 
we  cannot  b^eve  the  defendant  would  have 
hesitated  to  voluntarily  correct  the  mutual 
mistake.  That  would  have  ended  the  mat- 
ter, as  it  should  have  been,  without  the  ex- 
pense Incident  to  the  litigation  which  a  dif- 
ferent line  of  policy  necessitated.  Instead  of 
doing  what,  in  tibie  circumstances,  should 
have  been  done,  the  defendant  actuated  at 
least  by  a  spirit  of  indifference,  entrenched 
Itself  behind  the  deed,  and  called  upon  the 
plaintiff  to  mabe  full  proof  of  the  alleged 
mutual  mistake.  He  accepted  the  burden, 
and  proved  the  fact  in  issue  to  the  entire 
satisfaction  of  the  learned  master  and  the 
court  below.  The  finding  of  the  master  Is 
not  even  questioned  in  this  court  It  is  vir- 
tually conceded  to  be  correct  In  view  of  all 
the  circumstances,  we  are  unable  to  see  any 
reason  for  departing  from  the  ordinary  rule 
in  equity  that  the  successful  party  is  en- 
titied  to  costs.  On  the  contrary,  we  think 
there  are  good  reasons  why  the  rule  should 
be  enforced.  That  may  be  done  by  substi- 
tuting the  word  "defendant"  for  the  word 
"plaintiff"  in  the  last  line  of  the  decree.  As 
thus  amended,  the  decree  is  affirmed,  with 
costs.  Including  the  costs  of  this  appeal,  to 
be  paid  by  the  defendant 
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BRADLBT  r.   WEST  CHESTBR  ST.  RT. 
CO. 

(Supreme    Ooort    of    PennsylTanla.    Feb.    26, 
1894.) 

EXBCDTION  FOB  CoSTS— MaOTBB'S  FBB— EiBMP- 
T10K8. 

Where  plaintiff's  bill  to  restrain  a  tres- 
pass on  his  inremises  was  dismissed  at  his  costs, 
includinj;  the  master's  fee,  the  decree  is,  as  to 
the  master's  fee,  on  the  implied  contract  to  pay 
sach  fee,  and  hence  plaintiff  is  entitled  to  ex- 
emption against  an  ezecntion  therefor  under  the 
act  of  18l9. 

Appeal  from  connty  coiirt  of  common  pleas. 
Cheater  county;  Joseph  Hemphill,  Judge. 

Bill  by  D.  Hlester  Bradley  against  the 
West  Chester  Street-Railway  Company. 
From  an  order  for  the  sale  of  property 
claimed  by  plaintiff  as  exempt  under  an  ex- 
ecution for  coBta,  be  appeals.    Berersed. 

Monaghan  &  Hause,  for  appellant  Wm. 
M.  Hayes  and  R.  T.  Comwell,  for  appel- 
lee. 

STBRRBTT,  C.  J.  Plaintiff's  blU  to  re- 
strain defendant  company  from  trespassing 
on  his  premises  was  so  proceeded  in  that  It 
was  dismissed  at  his  costs,  including  the 
master's  fee  of  $250.  On  an  execution  after- 
wards awarded  against  him  for  said  costs, 
be  claimed  the  benefit  of  the  $300  exemp- 
tion, and  property  to  that  amount  was  ap- 
praised and  set  apart  to  him.  Exceptions 
to  that  allowance  were  sustained;  and,  for 
the  purpose  of  collecting  the  master's  fee, 
the  sheriff  was  ordered  to  sell  the  property 
which  had  been  appraised  and  set  apart  as 
aforesaid.  From  that  order  this  appeal  was 
taken. 

The  question  thus  presented  is  whether, 
as  against  the  execution  for  master's  fee, 
the  plaintiff  was  entitled  to  the  exemption 
accorded  to  him  by  the  sheriff.  If  he  was, 
the  order  complained  of  was  improvldently 
made,  and  should  be  reversed.  The  learned 
Judge  appears  to  concede  that  under  the  pro- 
visions of  the  exemption  act  of  1849  a  plain- 
tiff is  entitled  to  exemption  against  an  ex- 
ecution for  costs,  upon  the  ground  that, 
when  he  Invokes  the  services  of  a  public  offi- 
cer, there  is  an  Implied  iHromise  or  contract 
to  pay  him  such  fees  bb  by  law  he  Is  entitled 
to  for  the  services  rendered,  but  he  thinks 
no  such  implication  arises  as  to  the  fee  of  a 
master  in  equity.  In  that,  we  thjnk  he  IB 
mistaken.  The  compensation  of  a  master, 
as  respects  the  party  who  has  it  to  pay,  is 
costs,  and  not  a  fee.  Janes'  Appeal,  87  Fa. 
St  428.  In  that  case  It  was  said:  "When  a 
party  In  a  litigated  case  Is  adjudged  to  pay 
costs,  his  liability  is  not  restricted  to  the 
disbursements  and  expenses  which  the  op- 
posite party  may  be  entitled  to  receive,  but 
extends  to  the  officers  of  the  court  for  serv- 
ices rendered  therein.  When  these  united 
sums  are  taxable  In  the  case,  they  constitute 
'the  costs'  for  which  he  is  liable.  In  one 
gross  sum,  he  pays  both.    *   *    •   As  against 


the  party  compelled  to  pay  them,  all  the 
Items  are  costs."  As  an  item  of  expense  in 
an  equity  case,  the  master's  fee  la  included 
in  the  general  costs  of  the  suit  14  Am.  & 
Bng.  Bnc.  Law,  966.  WhUe  the  bill  in  thU 
case  was  to  restrain  the  commission  of  a 
tort,  there  1^  no  reason  for  treating  the  de- 
cree against  the  unsuccessful  plalnttfl,  for 
costs,  dtherwlse  than  as  a  Judgment  for  a. 
debt  on  contract  express  or  Implied.  In  that 
respect  there  is  no  ground  for  a  distinction 
between  law  and  equity.  A  Judgment 
against  an  unsuccessful  plalntlfl -  In  trov»  is 
a  Judgment  on  contract,  as  respects  the  costs; 
and,  upon  an  executi6n  to  recover  the  same, 
he  is  entitled  to  claim  the  benefit  of  the  ex- 
emption law.  Lane  v.  Baker,  2  Orant  Cos. 
424.  In  that  case,  Mr.  Justice  Black  said: 
"A  party  is  not  a  trespasser  because  he  sues 
another  for  trespass.  Costs  against  the 
plaintiff  are  not  like  damages  against  the 
defendant  We  are  of  opinion  that  a  Judg- 
ment for  costs  Is  to  be  considered  In  the. 
same  light  as  a  Judgment  for  debt  on  con- 
tract 80  far  as  the  exemption  law  affects 
the  rights  of  the  parties.  The  fact  that  the 
costs  accrued  In  an  action  for  tort  makes  no 
difference."  To  the  same  effect  Is  Pierce's 
Appeal,  103  Pa.  St  27.  That  was  a  bill  to 
dissolve  a  partnership,  and  resulted  in  a  de- 
cree against  the  appellant  for  money,  to- 
gether with  costs  including  the  master's  fee, 
and  this  court  said:  "Where  no  element 
other  than  debt  upon  contract  enters  into 
a  Judgment  or  decree  for  the  recovery  of 
money  and  costal  or  for  recaverj  of  costs 
against  a  plaintiff  who  failed  to  establish 
his  case,  the  party  is  not  subject  to  attach- 
ment Nor,  In  this  respect  la  there  any  dis- 
tinction between  costs  and  fees.  If  the  fees 
are  not  paid  or  secured  at  the  time  of  serv- 
ice by  the  officer,  his  claim  upon  the  party 
at  whose  Instance  the  searvlce  was  rendered 
is  not  among  the  matters  excepted  out  of 
the  operation  of  the  statute.  When  the  fees 
remain  unpaid,  to  be  collected  as  costs  re- 
covered by  a  party,  though  the  officer  may 
have  execution  against  the  losing  party,  it 
shall  be  of  the  same  nature  as  if  issued  by 
the  person  who  recovo'ed  the  Judgment  or 
decree.  An  examiner  or  master's  allowance 
for  his  services  is  on  the  same  footing." 
Right  to  exemption  rests  on  same  principle. 
It  is  unnecessary  to  refer  specially  to  the 
numerous  cases  cited  by  the  appellee  where- 
in It  has  been  held  that  certain  persons  are 
excluded  from  the  benefit  of  the  exemption 
law,  viz.  defendants  in  mechanics'  liens.  In 
ejectments.  In  Judgments  for  overdue  taxes; 
defendants  In  actions  for  tort;  constables 
against  whom  Judgment  has  been  obtained 
for  official  misconduct  or  negligence;  defend- 
ants claiming  exemption  out  of  property  con- 
veyed in  fraud  of  their  creditors,  etc.  Ther 
all  stand  upon  satisfactory  grounds,  peculiar 
to  each  class,  but  entirely  different  from  that 
occupied  by  the  plaintiff  In  the  case  at 
bar. 
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Without  further  elaborstlMi,  we  think  the 
master's  fee  should  be  treated  as  part  of  the 
costs  -which  the  unsuccessful  plaintiff  was 
deoreed  to  pay;  that,  by  Inyoklng  the  services 
of  the  master,  said  plaintiff  Impliedly  agreed 
to  pay  him  therefor,  and  hence  no  element 
other  than  that  of  debt  on  contract  entered 
Into  the  decree  against  him  for  costs,  and 
he  was  therefore  entitled  to  the  exemption 
that  was  accorded  to  him  by  the  sheriff.  It 
follows  that  the  decree  Bi>eclfled  In  the  as- 
signment of  error  should  be  reversed.  De- 
cree reversed  at  appellee's  costs. 

O60  Pa.  fit  ffi) 

HASLET  et  al.  v.  KENT  et  aL 

(SninreiDe  Court  of  Penngylvanla.    Feb.  26, 

1894.) 

IdMiTXD  FABTMBMHIP  —  FkOPIBTT  CoKTHIBUTXD 

AS  Capital — Schedules. 

1.  Under  Act  June  2,  1874,  (P.  L.  271.) 
aa  supplemented  by  Act  May  1,  1876,  (P.  L. 
89,)  permitting  subscriptions  to  the  capital 
stock  of  a  limited  partnership  to  be  in  "re^  or 
personal  estate,  mines  or  other  property,"  con- 
tributions to  the  capital  cannot  be  made  in 
persoDsl  property  of  a  company,  subject  to  Its 
indebtedness. 

2.  Under  the  provision  of  the  act  that, 
when  the  capital  contributed  is  property,  there 
must  be  a  schedule,  with  a  deitcrintion  and 
valuation,  an  item,  "Bills  receivable,  |i2,20&17," 
without  mention  of  the  debtors  or  further  de- 
scription, is  insufficient. 

Appeal  from  coort  of  common  pleas,  Chea- 
ter county;  Joseph  Hemphill,  Judge. 

Action  by  Haslet,  Flanagen  &  Co.  against 
Samuel  0.  Kent  and  others,  partners  as  J.  N. 
Remsen  &  Co.,  Limited.  Judgment  for  plain- 
tiffs, notwithstanding  the  affidavit  of  defense. 
Defendants  appeal.    Affirmed. 

Oeorge  B.  Johnson,  tut  appellants.  Mona- 
ghan  ft  Hause,  for  api>eUees. 

8TERRBTT,  C.  J.  The  defendants,  sued 
as  general  partners,  denied  their  liability  as 
such,  and  claimed  to  be  a  limited  partnership 
association,  properly  organized  under  the  act 
of  June  2,  1874,  (P.  L.  271,)  and  its  supple- 
ment of  May  1,  1876,  (P.  L.  89.)  They  thus 
assumed  the  burden  of  setting  forth  in  their 
nffldnvit  of  defense  such  compliance  with 
the  provisions  of  the  act  as  entitled  them 
to  the  benefit  of  exemption  from  liability  as 
general  partners.  Instead  of  doing  so,  how- 
ever, we  think  their  affidavit  discloses  non- 
compliance with  the  requirement's  of  the  act 
and  its  Supplement  in  two  important  par- 
ticulars: First,  that  at  least  part  of  the 
property  alleged  to  have  been  contributed 
as  capital  is  not  such  property  as  is  contem- 
plated by  the  supplement  of  1876;  and,  sec- 
ond, that  they  have  not  properly  scheduled 
all  the  proper^  which  is  alleged  to  have  been 
subscribed  or  c<mtrlbnted  to  the  capital  <^ 
the  association.  In  Exhibit  D,  which  Is  at- 
tached to,  and  made  part  'of,  the  affidavit  of 
defense,  it  appears-  that  "the  total  amount  of 
capital  subscribed  is  13,800,  all  of  which  was 


fully  paid  in  cash  or  personal  property  into 
the  R.  B.  Chambers  Company,  Limited,  as  de- 
scribed In  said  articles  of  association,  and  is 
now  represented  by  the  personal  property 
hereinafter  scheduled;  and  the  respective 
rights,  interests,  and  shares  of  the  aforesaid 
members  to  and  In  the  said  association,  and 
the  capital  and  pr<^ts  to  be  derived  there- 
from, are  as  follo-^rs:  Samuel  Kent,  16 
shares,"— to  which  is  added  the  names  of  the 
remaining  six  subscribers,  and  the  number  of 
shares  subscribed  by  each,  respectively.  As 
stated  in  the  certificate,  the  amount  of  capital 
subscribed  for  by  each  is  as  follo-ws:  "The 
said  subscribers  having  purchased  the  per- 
sonal property  of  the  R.  B.  Chambers  Com- 
pany, Umlted,'  •  •  •  and  assumed  the 
payment  of  all  the  liabilities  of  the  said  B. 
B.  Chambers  Company,  Limited,  have  con- 
tributed the  said  property,  fully  described  In 
the  schedule  hereto  annexed,  to  this  com- 
pany, subject  to  the  payment  of  the  liabilities 
of  the  R.  B.  Chambers  Company,  Limited." 
The  schedule  referred  to  is  headed  thus: 
"Schedule  of  personal  property  contributed 
by  Samuel  C.  Kent,  Thomas  Oawthrop,  'John 
N.  Remsen,  Samu^  K.  Chambers,  John  J. 
Chambers,  Gewge  R.  Chambers,  and  Mary  R. 
Jackson,  ha-ving  been  purchased  by  them  of 
the  R.  B.  Chambers  Co.,  Umited,  subject  to 
the  payment  of  Its  debts  and  liabilities,  and 
in  the  same  manner  with  all  the  bills  receiv- 
able and  book  accounts,  late  of  said  company, 
contributed  to  J.  N.  Remsen  &  Co.,  Limited, 
as  part  of  the  capital  of  said  association,  as 
foUows."  Th«i  follows  an  itemized  Inven- 
tory and  appraisement  of  numerous  articles 
of  personal  property,  aggregating  $3,874.90. 
To  this  Is  appended  the  f  crowing: 

Sum'maty  Statement. 

Capital  Invested $3,900  00 

Notes  and  accounts  payable 2,408  92 

Profit  in  stoclc 21  01 

$6,389  93 

Stock  per  inventory $3,874  90 

BUis  receivable 2,206  17 

Cash  in  bank 306  86 

$6,388  83 

It  is  manifest  ftrom  their  own  showing  that 
much  of  the  so-called  "property"  subscribed 
and  contributed  by  the  defendants  to  the  cap- 
ital of  the  association  in  question  is  not  such 
property  as  is  contemplated  by  the  supple- 
ment of  1876.  The  personal  property  pur- 
chased from  the  R.  B.  Chambers  Company, 
Limited,  subject  to  the  debts  and  liabilities  of 
that  ctxnpany,  means  what  may  be  left.  If 
anything,  of  the  assets  of  the  said  company 
after  all  its  debts  and  liabilities  are  paid. 
Such  property  as  that  is  of  no  avail  in  aiding 
the  business  or  paying  the  creditors  of  J. 
N.  Remsen  &  Co.,  Limited.  At  best  it  is  not 
presently  a-vailable,  and  may  never  be.  In 
yanh<»n  y.  Corcwan,  127  Pa.  St  255,  18  Atl. 
-16,  one  of  the  scheduled  items  was:  "Isaac 
N.  Kline  et  al.,  doing  business  as  A.  H.  Hell- 
man  &  Co.,  paid  in  merchandise,  lumber,  book 
accounts,  and  bills  receivable,  transferred  to 
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this  association,  $21,609.18,  and  In  cash,  $3,- 
390.82,  making  a  total  subscription  of  $25,000." 
Referring  to  this  Item,  Mr.  Chief  Justice  Pax- 
son  said:  "A  creditor  looking  at  this  descrip- 
tion could  not  form  any  estimate  of  Its  quan- 
tity, character,  or  value.  For  all  practical 
purposes,  it  might  as  well  have  been  omitted. 
•  •  •"  The  defendants  "merely  contrib- 
uted theh:  interest  In  a  firm  with  estimated 
assets  of  $75,000,  and  certain  debts  of  $53,- 
000.  The  value  of  the  difference  between  the 
two  was  the  alleged  contribution  of  $21,609.- 
18,  •  •  •  The  whole  of  it,  in  equity,  was 
liable  to  creditors,  and  could  not  I>e  with- 
drawn from  them  without  fraud  until  the  last 
dollar  of  the  debts  of  the  firm  was  paid;  so 
that.  Instead  of  property,  the  defendants  con- 
tributed a  mere  equity,  to  wit,  what  was  left 
of  the  assets  of  the  firm  after  the  payment  of 
its  debts.  •  •  •  Had  the  certificate  set 
forth  that  their  omtributlon  ccmsisted  of  their 
interest  in  a  firm  subject  to  the  payment  of 
its  debts,  it  would  have  conformed  to  the 
truth,  but  it  would  not  have  been  a  compli- 
ance with  the  act  of  1876.  That  act  contem- 
plates such  contributions  as  shall  be  available 
to  aid  the  business,  and  pay  the  credit(M«,  of 
the  limited  partnership.  Of  wliat  use  was 
this  contribution?  It  could  not  properly  be 
made  available, until  the  debts  were  paid." 
Substantially  the  same  principle  Is  recog- 
nized In  Maloney  v.  Bruce,  94  Pa.  St  249; 
Rebfoss  y.  Moore,  134  Pa.  St  472, 19  Atl.  766; 
Cock  T.  BaUey,  146  Pa.  St.  338,  23  Ati.  370; 
Laflin  &  Rand  Co.  v.  Steytler,  146  Pa.  St  443, 
23.Att.  215;  Gearing  v.  Carroll,  151  Pa.  St 
79,  24  Aa  1045.  In  the  latter  the  descrip- 
tion of  property  contributed  contained  esti- 
mated valuations  of  certain  contracts,  which 
were  "subject  to  further  expenses." 

It  is  scarcely  necessary  to  notice  the  lump- 
ing item,  'TBllls  receivable,  $2,206.17,"  etc. 
Any  creditor  seeking  Information  as  to  the 
character  and  value  of  the  company's  assets 
might  safely  assume  that  the  item,  "Notes 
and  accounts  payable,"  meant  not  less  than 
$2,468.92  llabUltles,  the  amount  at  which  It  is 
scheduled;  but  what  could  he  know  as  to  the 
value  of  the  item,  "Bills  receivable?"  Not 
the  name  of  a  single  debtor  Is  given,  or  any- 
thing stated  tliat  would  be  of  any  service  in 
endeavoring  to  ascertain  whether  the  "bills 
receivable"  were  worth  anything  or  not  But 
further  comment  is  unnecessary.  Unless  we 
are  willing  to  let  the  act  of  1876  become  a 
cover  for  fraud,  and  a  snare  for  the  imwary, 
we  should  adhere  emphatically  to  what  we 
have  heretofore  said  as  to  the  scope  and 
meaning  of  the  act  As  was  said  in  Maloney 
V.  Bruce,  supra,  the  property  contributed  was 
intended  as  the  equivalent  of  cash,  and  the 
plain  object  of  the  provision  requiring  a 
schedule  was  to  enable  creditors  to  ascertain 
precisely  of  what  the  property  consisted,  and 
to  Judge  of  its  value.  If  parties  seek  to  have 
all  the  advantage  of  a  partnership,  and  yet 
limit  their  liability  as  to  creditors,  they  must 
comply  strictly  with  the  requirements  of  the 


act  Where  property  lias  not  been  contrib- 
uted, scheduled,  and  valued  as  it  directs,  there 
is  no  payment  of  the  capital.  The  learned 
Judge  of  the  common  pleas  was  entirely  cor- 
rect In  the  view  he  took  of  the  caaeu  Judg- 
ment affirmed. 

(UO  Pa.  St  ao) 
PHILLIPS  V.  HALL  et  aL 
(Supreme    Court    of    Pennsylvania.    Fell.    26^ 
1894.) 

PbOPKRTT  0»  WiFB  —  LlABClTT  FOB    HUSBAKD'S 

Dbbts— Loan  bt  Hdbband  lo  Wife  —  Rbhbdt 
OF  Ckeditors. 

1.  Property  purchased  by  a  wife  with 
profits  arising  from  keeping  boarders  in  a  house 
rented  and  sappUed  with  necessaries  by  her, 
with  her  own  funds,  is  not  liable  for  her  hus- 
band's debts. 

2.  The  fact  tliat  a  husband  furnished  his 
wife  with  money  to  as^t  in  paying  the  price 
of  a  form  bon^t  by  Iier  does  not  authorize  hia 
creditors  to  levy  on  the  growing  grain  and  other 
t>ersonalty  on  the  farm. 

3.  A  husband  acquires  no  title  to  the  prod- 
ucts of  his  wife's  farm  managed  by  her  for  her 
own  benefit  because  he  voluntarily  bestows  la- 
bor on  it 

Appeal  from  court  of  common  pleas,  Ches- 
ter county;  Joseph  Hemphill,  Judge. 

SherifTs  Interpleader  by  Sarah  J.  Phillips 
against  Augustus  R.  Hail  and  George  W. 
Carpenter.  From  a  Judgment  for  plaintlfr, 
defendants  appeal.   Affirmed. 

The  specifications  of  error  were  as  follows: 
"(1)  The  court  below  erred  In  disaffirming  de- 
fendants' sec(md  point,  viz.:  'It  appears 
from  Hie  evidence  that  of  the  purchase  mon- 
ey of  the  farm  upon  which  these  crops  were 
raised,  $650  were  the  earnings  of  the  claim- 
ant while  married,  which  earnings  In  law  be- 
longed to  her  husband,  so  that  he  was  and 
Is  the  owster  of  the  said  real  estate  to  that 
extent  and  the  ownership  of  the  claimant 
to  said  crops  produced  thereon  is  partial, 
and,  as  to  them,  your  verdict  must  be  for 
the  defendants.'  (2)  The  court  below  erred 
In  disaffirming,  as  'irrelevant'  defendants' 
third  point  viz.:  'All  the  partna«hip  busi- 
ness which  was  carried  <m  by  William  H. 
Phillips,  agent,  pri<H-  to  1887,  in  which  the 
pn^erty  of  Sarah  J.  Phillips  was  Invested, 
was,  as  a  matter  of  law,  the  business  of  the 
said  William  H.  Phillips,  and  any  property 
or  profit  derived  therefrom  was  his,  and  is 
liable  for  his  debts;  and,  if  the  Jury  find 
that  any  of  the  property  here  claimed  arose 
from  such  partnership  business,  as  to  such 
property  their  verdict  must  be  for  the  defend- 
ants.' " 

Ghaa.  H.  Pennypadcer  and  Walter  F. 
Hall,  for  appellants.  J.  Carroll  Hayes  end 
Wm.  M.  Hayes,  for  appellee. 

STERRETT,  C.  J.  Fw  many  years  past 
the  trend  of  legislation,  as  well  as  Judicial 
dedsion,  in  relation  to  the  rights  and  inwers 
of  married  women;  has  not  been  In  the  direc- 
tion of  permitting  a  wife's  separate  property 
to  be  seized  and  sold  to  pay  her  insolveDt 
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buBbend'a  debts.  In  any  view  fbat  can  be 
reasonably  taken  of  the  testimony  in  this 
case,  there  is  notbing  in  it  that  would  bare 
Jostifled  a  verdict  against  the  plaintiff.  It 
clearly  appears  by  the  nncontradicted  evi- 
dence that  the  property— consisting  of  live 
stock,  farming  Implements,  grain  in  the 
ground,  etc.— seized  by  the  sheriff  on  the 
execution  against  plaintiff's  husband  never 
belonged  to  him,  but  is  his  wife's  separate 
property,  acquired  by  her  with  her  own 
money,  or  on  the  credit  of  her  separate  es- 
tate. '  After  attaining  her  majority,  she  re- 
ceived from  her  guardian  (4,500.  Sut>8e- 
quently,  she  received  from  the  estate  of  an 
aunt  $600.  In  1881,  five  years  after  her  hus- 
band's failure,  she  received  |1,600  from  the 
estate  of  another  aunt;  and,  in  1887,  |2,000 
from  the  estate  of  her  uncle,— in  all,  $is,700. 
The  farm  on  which  was  kept  the  personal 
IRoperty  in  controversy  was  purcliased  by 
and  conveyed  to  h».  She  paid  on  account 
thereof  $4,250  in  cash,  and  gave  a  mortgage 
for  the  residue,— $6,000.  Her  husband  tes- 
titted  that  he  liad  no  money  in  it;  that  he 
never  owned  anything  since  he  made  the  as- 
signment for  benefit  of  his  creditors.  Plain- 
tiff bwself  testified  that  the  property  levied 
on  was  her  own;  ttiat  her  husband  never 
owned  it,  or  any  part  of  it;  that  she  had 
money  of  her  own,— $7,000  or  $8,000.  This 
and  other  testimony  to  the  same  effect  was 
undisputed.  It  appeared,  however,  that  $650 
of  tlie  money  paid  cm  account  of  the  farm 
was  realized  by  plaintiff  from  keeping  tMard- 
ers  during  a  period  of  six  or  seven  years 
after  her  husband  failed;  but,  in  the  same 
connection,  it  was  shown  that  she  leased  and 
paid  the  rent  of  the  boarding-house  property, 
famished  the  necessary  supplies,  etc,  with 
means  of  her  own.  The  small  rettam  thus 
produced  by  the  investm«it  of  part  of  her 
separate  estate,  eta,  in  keeping  a  boarding 
house,  belonged  to  beraeit,  and  not  to  her 
huslxuid,  and  his  creditcn  have  no  claim 
upon  it  In  Silveus  v.  Porter,  74  Pa.  St 
448,  a  wife  owning  a  tavern  stand  entered 
Into  a  copartnership,  and  with  the  profits 
thereof  purdiased  property  wlilch  was  claim- 
ed by  her  husband's  oreditws.  It  was  held 
that  the  property  thus  purcliased  was  not 
liable  for  her  husband's  debt&  So,  too,  a 
hnsbcmd  who,  in  the  oijoyment  of  the  mar- 
ital relation,  la  permitted  to  Uve  and  be 
maintained  upon  the  property  of  his  wife, 
managed  by  her  for  her  own  use  and  ben- 
efit, does  not  acquire  a  title  to  the  products 
mer^  by  the  laixn:  which  he  voluntarily  be- 
stows upon  It  Rush  V.  Vought,  55  Pa.  St 
437.  To  the  same  effect  are  numerous  other 
cases,  among  which  are  Wieman  v.  Ander- 
son, 42  Pa.  St  318;  Sixbee  v.  Bowen,  91  Pa. 
St  148;  Welch  v.  Kline,  67  Pa.  St  432; 
Wayne  v.  Lewis,  (Pa.  Sup.)  16  AU.  862; 
Seeds  v.  Kahler,  76  Pa.  St  262;  Shuster  v. 
Kaiser,  111  Pa.  St  215,  2  AtL  110.  But  sup- 
posing plaintifrB  husband  Iiad  furnished  her 
with  $600  to  assist  her  in  paying  puidiase 


money  of  the  farm.  Bin  creditors  could  not 
avail  themselves  of  the  money  thus  advanced 
by  levying  on  the  grain  in  the  ground,  and 
other  personal  property  on  plalntUTs  farm, 
belonging  to  her,  and  In  which  her  husliand 
never  liad  any  interest 

There  is  nothing  in  the  testimony  that 
would  have  warranted  the  learned  court  in 
affirming,  as  presented,  either  of  the  points 
recited  in  the  specifications  of  error.  In- 
stead of  showing  that  the  $650  mentioned 
In  the  first  of  said  points  was  "the  earnings 
of  the  claimant"  in  the  sense  intended  to  be 
conveyed  by  these  wwrds,  the  testimony 
tends  to  show  that  the  sum  named  rep- 
resents the  income  or  earnings  of  that  part 
of  her  separate  estate  which  was  invested 
in  and  used  by  her  in  carrying  on  the  busi- 
ness of  keeping  the  boarding  house.  As  we 
have  already  seen,  her  husband  had  no  in- 
terest therein  that  was  liable  to  seizure  by  his 
creditors.  In  the  other  point  the  learned 
trial  Judge  was  requested  to  charge,  as  mat- 
ter of  law,  that  "all  the  partnership  business 
which  was  carried  on  by  William  H.  Phil- 
lips, as  agent,  prior  to  1887,  in  which  the 
property  of  Sarah  J.  Phillips  was  Invested, 
was  the  business  of  the  said  William  H.  Phil- 
lips, and  any  property  or  profit  derived  there- 
from was  his,  and  is  liable  for  his  debts." 
In  view  of  the  uncontradicted  evidence,  It 
would  have  been  error  to  have  given  such 
instruction.   Judgment  afBimed. 


(ICO  Pa.  St  65) 

DARLINGTON  v.  DARLINGTON. 

(Snprenis    <3oart    of    Pennsylvania.    Feb.    26, 
1894.) 

PowBBS  UNDsa  Will— Effect  uf  Nokssbkoisb — 
Dbvibb— Fbesuhptioii  of  Aoobftanob  —  EUboc- 
mbst— evidbnce. 

1.  A  mere  power  of  sale  nnder  a  will  does 
not  work  a  conversion  of  realty  into  personalty 
until  exercised. 

2.  Acceptance  of  a  devise  by  the  devisee 
will  be  presumed. 

3.  Evidence  that  a  widow,  who  bad  been 
devised  certain  land  by  her  husband,  orally 
agreed  to  give  it  to  her  son  in  settlement  of  a 
controversy  between  them  is  incompetent  in 
action  by  her  to  recover  such  land. 

4.  In  an  action  by  a  widow  to  recover 
land  devised  to  her  by  her  husband,  evidence 
of  an  agreement  relating  to  sncb  land  between 
defendant  and  the  executor  of  the  hnsband's 
devisor  is  incompetent 

Appeal  from  court  of  common  pleas,  Ches- 
ter county;  William  B.  Waddell,  Judge. 

Ejectment  by  Lydia  Ann  Darlington 
against  Joseph  H.  Darlington.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

J.  Carroll  Hayes  and  Wm.  M.  Hayes,  for 
appellant   Alfred  P.  Reid,  for  appellee. 


STERRETT,  G.  J.  To  maintain  the  issue 
on  h«r  part  the  plaintiff  gave  In  evidence, 
inter  alia,  deed  of  March  28,  1805,  from 
Benjamin  Hawley  and  wife  to  Joseph  Dar- 
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lingtOD,  for  the  land  in  oontroveray,  being 
part  of  a  larger  tract  patented  to  said  gran- 
tor. Also,  will  of  Joseph  Darlington,  pro- 
bated May  12,  1821,  devising  same  to  bis 
wife  tor  life,  remainder  In  fee  to  his  chil- 
dren, of  whom  his  two  sons,  JTob  G.  and 
Caleb,  were  the  survivors.  Also,  deed  of 
February  '5,  1807,  from  Job  G.  Dai-lington 
and  wife  to  his  brother,  Caleb,  for  bis  undi- 
vided interest  in  same.  Also,  will  of  Caleb 
Darlington,  probated  Decemb^  11,  1890,  by 
the  residuary  clause  of  which  he  devised 
same  land  as  follows:  "All  the  rest,  residue, 
and  remainder  of  my  estate,  real,  personal, 
and  mixed,  I  give  devise  and  I)equeath  to 
my  brother.  Job  O.  Darlington,  and  to  his 
heirs  forever."  Also,  will  of  Job  G.  Darling- 
ton, dated  December  13,  1890,  and  probated 
February  13,  1891,  wherein  he  directed— 
First,  that  all  his  just  debts  and  funeral  ex- 
Itenses  should  be  paid  by  his  executors; 
and,  second,  "in  order  to  enable  them  to 
pay  the  same^  I  do  authorize  and  empower 
them  to  sell  all  my  real  and  personal  estate," 
etc.  He  then  gave  four  small  legacies,  ag- 
gregating $360,  and  disposed  of  the  residue 
of  his  estate  as  follows:  "Then  all  the  resi- 
due and  remainder  of  my  estate  I  do  give 
and  bequeath  to  my  wife,  Lydia  Ann  Dar- 
lington, to  her,  her  heirs  and  assigns."  In- 
dependently of  the  land  in  controversy,  the 
estate  of  Caleb  DarUngton,  who  died  De- 
cember 1,  1890,  was  sufficient  to  pay  all 
his  debts  and  legacies,  and,  in  addition  there- 
to, $836.12  to  the  estate  of  Job  G.  Darling- 
ton, his  residuary  legatee.  The  land  in  dis- 
pute was  not  sold  by  the  executor;  and,  so 
far  as  appeared  at  the  trial  in  November, 
1882,  there  were  no  debts  oe  funeral  ex- 
penses unpaid,  or  anything  else  requiring  the 
exercise  of  the  power  of  sole  contained  in 
the  will.  The  learned  president  of  the  com- 
mon pleas  was  of  opinion  that  the  record 
evidence,  consisting  of  the  said  deeds,  wills, 
etc..  Introduced  by  the  plaintiff,  made  out  a 
prlina  fade  legal  title  in  her  to  the  land  in 
controversy,  and  he  accordingly  instructed 
the  Jury  that  her  title  was  sufficiently  es- 
tablished, and  their  verdict  should  therefore 
be  in  her  favor.  This  Instruction  is  tlie  sub- 
ject of  complaint  in  the  first  and  second 
specifications  of  error.  In  the  absence  of 
any  countervailing  evidence  on  the  part  of 
the  defendant,  tending  to  show  title  in  him, 
we  think  there  was  no  error  In  the  instruc- 
tions complained  of.  The  evidence  showed 
that  her  husband,  seized  of  the  land  in  con- 
troversy, devised  the  same  to  her  in  fee. 
There  was  no  conversion  of  the  land  Into 
personalty  by  anything  contained  in  his  will. 
It  contains  no  direction  to  his  executors  to 
sell  the  land  in  question.  It  gives  them 
merely  power  to  sell,  "in  order  to  enable 
them  to  pay"  his  debts  and  funeral  expenses. 
To  work  a  conversion  of  real  estate  into 
personalty  there  must  be  either  (a)  a  positive 
direction  to  sell;  or  (b)  an  absolute  neces- 
sity to  sdl  In  wder  to  execute  the  will; .  or 


(c)  SQCh  a  blending  of  realty  and  personalty, 
by  the  testator,  in  his  will,  as  to  dearly 
show  that  he  intended  to  create  a  fnnd  out 
of  both  real  and  personal  estate,  and  to  be- 
queath the  same  as  money.  In  the  first,  the 
intention  to  convert  is  expressed;  in  the  lat- 
ter two  it  is  implied.  Where  the  result  is 
to  change  the  course  of  inheritance,  the  law 
does  not  favm:  conversion,  and  it  will  be  pre- 
sumed only  so  far  as  Is  necessary  to  effectu- 
ate the  intention  of  the  testat<Hr.  Hunt's 
Appeal,  105  Pa.  St.  141;  Swift's  Appeal,  87 
Pa.  St.  608;  Perot's  Appeal,  102  Pa.  St. 
256;    Wilkinson  v.   Bulst,   124  Pa.   St   253. 

16  AtL  856;   FidIa  v.  Lash,  125  Pa.  St  87, 

17  AtL  240.  A  -iKtre  power  of  sale,  such  as 
that  given  In  the  will  under  consideration, 
like  a  discretionary  powor,  does  not  work  a 
conversion  until  exerdsed.  Sheridan  v. 
Sh^dan,  186  Pa.  St  14,  19  AU.  1068;  Peter- 
son's Appeal,  88  Pa.  St  387.  In  this  case 
there  was  no  sale  under  the  power  given  in 
the  will,  nor  does  it  appear  that  there  was 
or  is  any  necessity  to  exercise  the  power. 
It  therefore  follows  that  the  land  in  con- 
troversy passed  as  realty  to  the  plaintiff, 
devisee  thereof  under  her  husband's  wilL 

Defendant's  points  for  charge  redted  in  the 
third  and  fourth  specifications  were  right- 
ly refused.  In  the  former,  binding  instruc- 
tion to  find  for  defendant  is  requested;  in 
the  latter,  the  court  is  asked  to  say  that  the- 
verdict  must  be  for  defendant,  because  there 
is  no  evidence  of  plaintiff's  acceptance  of  the 
real  estate,  or  of  her  election  to  take  the 
same.  For  obvious  reasons,  neither  of  these 
pdnts  could  have  been  affirmed.  We  have 
already  seen  that  plaintiff's  claim  of  title, 
etc.,  was  sustained  by  the  evidence;  and, 
as  devisee  undet  her  husband's  will,  her- 
title  was  complete  without  proof  of  elllier 
acceptance  or  dection  to  take.  The  presump* 
tion  is  that  every  devisee  has  accepted  the' 
bounty  of  his  or  her  devisor;  but  If  evidence 
of  acceptance  were  necessary,  plaintiff's  as- 
sertion, of  title  by  bringing  this  suit  is  snffl- 
dent  The  subjects  of  complaint  in  the  re- 
maining six  specificationa  are  the  rejection 
of  the  several  offers  of  evidence  recited  there- 
in respectively.  The  obvious  answer  to  each 
of  these  offers  is  that  the  statute  of  frauds 
is  a  bar  to  the  admission  of  such  evidence 
for  the  purpose  of  Showing  title  out  «f  the 
plaintiff.  The  written  agreement  Of  the  ex- 
ecutor recited  in  the  tenth  spedflcatlon  conld 
not  affect  her  right,  and  was  therefore  not 
admissible  against  her  in  this  action.  Nor  Is 
there  anything  in  the  case  on  which  es- 
toppel can  be  grounded.  Plaintiff  acquired 
notttlng  under  the  agreement  referred  to,  nor 
did  defendant  loseanything  thereby  to  whicb 
he  was  entitled.  His  allegation  of  the  in- 
solvency of  Caleb  Darlington's  estate,  redt- 
ed in  said  agreement  d:c.,  proved  to  be  un- 
founded, as  appears  by  the  decree  in  Dorlinfr- 
ton's  Estate,  147  Pa.  St  624,  23  .All.  1048,  to 
whidi  we  have  been  refirarred.  The  case  was  - 
carefully  and  accmiitdy  tried^aad  tbece  ap- 
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p«ars  to  b«  nothing  In  tbe  ruling  of  tb«  coort 
below,  of  wblcb  tbe  defendant  has  any  Jnst 
reason  to  oomidaln.    Judgment  afSnned. 


(ut  Pa.  BL  an 

In  te  IBWITTS  BSTATBJ. 

'(Supreme    Court    of    Pennsytrania.    Feb.    26, 

1884.) 

CoMPBTBircT  ov  Witness  —  Tbaksaotioms  -with 
Dbobdents. 
Under  Act  May  28,  1887,  f  B,  d.  B,  pro- 
Tiding  tliat  where  a  party  to  a  contract  is  dead, 
and  his  dglits  tlierein  Iiave  passed  to  a  party 
on  the  record,  who  represents  his  Interests  in 
the  sabject  in  controversy,  the  snrriTing  party 
to  each  contract  is  not  a  competent  witness  as 
to  anj;  matter  occurring  before  liis  death,  the 
survlTing  wife  of  deceased,  who  is  also  a  cred- 
itor, and  one  of  tile  administrators  of  the  es- 
tate, wliich  is  insolrent,  cannot  testify,  in  a  pro- 
ceeding to  snrciiarKe  tbe-  administrators'  ac- 
counts with  certain  norses  claimed  by  her  sons 
by  gift  from  her,  as  to  a  contract  between  her 
and  her  hnsband,  whereby  she  obtained  title 
to  such  hortfes. 

Appeal  from  orphans'  conrt,  Chester  coun- 
ty; Joseph  Hemphill,  Judge. 

Eixceptions  by  Jonas  Chamberlain,  guardian 
of  John  A.  Irwin  and  Bayard  Irwin,  to  ths 
account  of  Margaret  A  Irwin  and  James  B. 
Stewart,  administrators  of  the  estate  of  Rob- 
ert Irwin,  deceased,  and  to  an  auditor's  re- 
port thereon.  From  a  Judgment  sustaining 
sacb  exceptions,  tbe  administrators  appeal. 
Affirmed. 

The  opinion  of  Hemphill,  A  L.  J.,  referred 
to  in  the  opinion  of  the^  supreme  cotirt,  is  as 
follows:  "At  the  time  of  Robert  Irwin's 
death,  two  hrarses  that  had  been  wra-ked  and 
kept  npon  his  farm  were  claimed  by  his  sons 
as  th^  separate  property  by  gift  from  their 
motbor,  and  her  title  was  based  upon  an 
agreement  made  between  hersdf  and  the 
decedent,  her  husband.  The  exceptor  claims 
that  the  administrators  should  be  surcharged 
with  the  valne  of  these  horses,  which  were 
not  Included  In  the  inventory  filed.  The 
stms'  title  to  these  horses  rests  entirely  npon 
the  testimony  of  Margaret  A  Irwin,  their 
mother,  and  one  of  the  administrators  of 
th^  father's  estate;  and,  exceptions  hav- 
ing been  taken  to  her  competency  to  testify 
as  to  the  agreement  made  between  ho^elf 
and  her  husband,  the  report  was  referred 
back  to  the  auditor  to  pass  npon  the  ques- 
tion. The  auditor,  in  his  supplemental  re- 
port, finds  Margaret  A  Irwin  to  l>e  a  compe- 
tent witness,  because— First,  her  interest  is 
not  adverse  to  that  of  the  defendants;  and, 
secondly,  she'  was  called  to  testify  against 
her  own  interest  To  this  finding  exceptions 
have  been  taken,  nie  interest  against  which 
Ifrs.  Irwin  testified  was  that  of  a  creditor 
of  her  husbandls  estate,  which,  being  In- 
solvmt,  the  reduction  of  the  assets  by  the 
loss  of  these  horses  would  consequently  re- 
duce her  dividend.  If  testifying  against  In- 
terest was  alone  the  test  of  competency,  Mrs. 
Irwin  would  be  a  good  witness,  for  the  sixth 
section  of  tbe  act  of  May  23,  1887,  provides 


that  'any  person  who  Is  incompetent  under 
clause  E,  of  section  6,  by  reason  of  inter- 
est may  nevertheless  be  called  to  testify 
against  his  interest,  and  in  that  event  shall 
become  a  fully  oompetent  witness  for  elthw 
party.'  It  Is  not,  however,  npon  the  ground 
of  Interest  that  her  testimony  Is  objected  to, 
but  because  her  husband,  the  other  party  to 
the  contract  or  agreement,  is  dead.  Her  In- 
twest,  against  which  she  was  called  to  testi- 
fy, has  arisen  since  the  death  of  her  hus- 
band; while  the  title  of  both  herself  and  sons 
to  the  horses  rests  upon  the  agreement  made 
by  her  with  her  husband,  now  dead,  who 
cannrvt,  theref<^e,  testify,  and  whose  rights 
and  Interests  have  passed  to  his  legal  repre- 
sentatives. In  Sutherland  v.  Ross,  140  Pa. 
St  385,  21  AtL  354,  JusUce  Clark,  delivering 
the  opinion  of  the  court;  says:  'In  clause  B 
of  the  fifth  section  of  the  act  of  May  23, 1887, 
It  Is  provided  in  the  plainest  manner  that 
where  any  party  to  a  thing  or  contract  in 
action  Is  dead,  and  his  rights  thereto  or  there- 
in have  passed,  either  by  his  own  act  or  by 
the  act  of  the  law,  to  a  party  on  the  record, 
who  represents  his  int»ests  in  the  subject 
in  controversy,  neither  the  surviving  or  re- 
maining party  to  such  thing  or  contract,  nor 
any  other  person  whose  interest  shall  be  ad- 
verse to  the  said  right  of  the  deceased  party, 
except  in  certain  specified  cases,  shall  be  a 
competent  witness  to  any  matter  occurrmg 
before  his  death.'  Now  the  thing  or  matter 
in  action  here  is  the  right  or  title  of  the  sons 
to  the  two  horses  in  dispute,  which  they 
claim  by  gift  from  their  mother,  and  which 
she  alleges  she  procured  from  her  husband 
under  a  contract  with  him.  Robert  Irwin,  the 
decedent  was  a  party  to  that  contract  or 
agreement,  and  his  rights  under  it  have,  by 
the  act  of  the  law,  passed  to  his  adminis- 
trators, parties  on  the  record  who  rei»esent 
his  interest  in  the  subject  in  controversy; 
and  it  follows  from  the  expressed  words  of 
the  statute  that  Margaret  A  Irwin,  who  Is 
the  surviving  or  remaining  party  to  the  c(«- 
tract  or  agre^nent,  is  not  In  this  case,  com- 
petent to  testify  to  any  matter  occurring  be- 
f<Hre  the  death  of  her  husband,  who  is  de- 
ceased; for  the  title  of  her  sons  as  well  as 
her  own  to  these  horses  is  dependent  upon 
the  agreement  made  between  herself  and 
her  husband.  Mrs.  Irwin  was  therefore  in- 
competent, not  only  undor  the  words  and  set- 
tled policy  of  the  statate,  but  as  a  person 
'whose  Interest  is  adverse  to  the  said  right 
of  the  deceased.'  The  claim  of  the  sons  to 
these  horses  depending  entirely  upon  the  tes- 
timony of  Mrs.  Irwin,  and  she,  for  tbe  reo^ 
son  given,  being  Incompetent  to  testify,  the 
administrators  must  be  surcharged  with  their 
value.  There  was  sufficient  evidence,  in  our 
opinion,  outside  of  the  testimony  of  Mrs.  Ir- 
win to  Justify  tbe  auditor  in  finding  that  the 
two-horse  wagon  had  been  purchased  and 
paid  for  by  Mrs.  Irwin  with  her  own  money, 
and  the  exception  relative  to  that  item  Is 
therefore  dismissed.    The  report  is  referred 
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badt  to  tiie  luulltor  for  tbe  pnrpoBe  of  siir< 
charging  the  admlnlatraton  with  the  raloe  at 
the  horaee  In  dispute,  and  making  dUrtrlbn- 
tion  of  the  balance  amaog  those  legally  en- 
flUed  thereta" 

W.  &  Harris,  for  appellants.  OlUxMia 
Qnj  Oomwell  and  B.  T.  ComweU,  for  ap- 
p^ee. 

PER  OTIRIAM,  The  controlling  anestion 
tn  this  case  is  whether  Margaret  A.  Irwin, 
one  of  the  administrators,  was  a  competent 
witness  to  testify  to  the  alleged  agreement 
between  herself  and  her  husband,  since  de- 
ceased, whereby  she  became  the  owner  of 
the  two  horsey  which,  as  she  alleges,  she 
afterwards  gave  to  her  sons,  who,  in  their 
own  right,  claimed  them  against  the  estate, 
and  obtained  possession  of  them.  The  facts 
upon  which  the  question  arose  are  clearly 
and  concisely  stated  in  the  opinion  of  the 
learned  Judge  of  the  orphans'  court;  and  his 
disposition  of  the  question  itself  Is  so  satls- 
ftictory  that  nothing  can  be  profitably  added 
to  what  he  has  so  well  said.  Having  held 
that,  In  the  circumstances,  the  witness  was 
incompetent  to  testify,  and  thus  prore  title 
in  herself  to  the  horses  which  she  afterwards 
gave  to  her  sons,  and  there  being  no  other 
proof  of  said  agreement,  the  order  surchar- 
ging the  administrators  with  the  value  of  the 
horses  was  a  necessary  sequence.  Decree 
affirmed,  on  the  opinion  of  the  court  below, 
with  costs  to  be  paid  by  appellants. 


(UO  Pa.  Bt  ») 

In  re  PUBLIC  ALUET  IN  BOROUGH  OV 
WEST   CHESTER. 

(Snpreme    Court    of    Pennsylvania.    Feb.    26» 
1894.) 

UmnCIPAL  COBPOBATIOHB  —  QPHRIHO  Strbbts  — 
FsoCEBDINa— Rkpeal  bt  Implicitiom. 

Act  May  16,  1891,  in  relation  to  the  lay- 
ing out,  opening,  etc, -of  streets  and  alleys  (sec- 
tions 1,  8,  9,)  provides  that  municipalities  nave 
power,  whenever  necessary  "in  the"  laying 
ont,  etc.,  of  streets  or  alleys,  to  take  private 
lands  or  material,  to  lay  out,  establish,  or  re- 
establish "grades  of  streets  and  alleys,  and, 
on  petition  of  a  majority  of  the  owners  of 
abutting  property,  "to  grade,  pave,  curb,  mao- 
adamize^  and  otherwise  improve,"  and  to 
open,  widen,  straighten,  or  extend  streets  or 
alleys.  Bdi,  that  such  act  did  not  repeal,  by 
Implication,  Act  June  18,  1830,  tmder  which 
streets  and  alleys  are  laid  out,  opened,  etc., 
br  a  Jury  appointed,  on  petition,  by  the  court 
of  quarter  sessions,  but  merely  provides  an  ad- 
ditional method  of  opening  streets  and  alleys. 

Appeal  from  court  of  quarter  sessions, 
Obeet'o'  county;  Joseph  Hemphill,  Judge. 

Petition  by  J.  li.  Kugel  and  others  to  the 
Judges  of  the  court  of  quarter  sessions  for 
the  opening  of  an  alley  in  the  borough  of 
West  Chester  and  the  appointment  of  a  Jury 
of  viewers.  There  was  a  Judgment  dismiss- 
ing exceptions  by  U.  H.  Painter  and  othon 
to  the  report  of  the  Jury  and  proceedings,  and 
tbe  exceptfXB  bring  the  case  to  tbe  supreme 


court  tor  reiTiew  on  writ  of  cectioraiL  Af- 
firmed. 

The  opinion  of  HemphlU,  J.,  referred  to  tai 
the  opinion  of  the  snpreme  coturt,  la  as  fol- 
lows: 

"The  boFOOgb  of  Weat  Chester  was  incorpo 
rated  by  an  act  of  assembly  passed  March  28, 
1799;  bat  neither  this  act,  nor  any  of  the  sup- 
plements thereto,  conferred  upon  its  corpo- 
rate authorities  the  power  to  lay  out,  open,  or 
widen  streets  or  alleys  within  its  limits,  and 
as  it  has  never  been  brought  within  the  pro- 
visions of  the  general  borough  law  of  18S1 
and  supplements,  either  by  its  own  action  or 
act  of  the  legislature,  its  streets  and  alleys 
have  consequently  been  laid  out,  opened,  and 
widened  tmder  the  general  road  laws  of  the 
commonwealth.  On  May  16, 1891,  the  legishu 
ture  passed  an  act  entitled  'An  act  in  relation 
to  the  laying  out,  opening,  widening,  straight- 
ening, extending  or  vacating  streets  and  al- 
leys, and  the  construction  of  bridges,  in  the 
several  municipalities  of  this  commonwealth,' 
etc.  This  act,  the  exceptants  contend,  pre- 
scribes a  new,  imlform,  and  exdnsive  method 
for  the  laying  out,  opening,  widening,  etc.,  of 
streets  and  alleys  in  all  the  municipalities 
of  this  commonwealth,  renders  Inoperative  in 
said  mtmlclpalltles  the  provisions  of  the  gen- 
eral road  law  of  June  13,  1836,  and  ousts  the 
Jurisdiction  of  the  court  of  quarter  sessions, 
transferring  the  proceedings  from  it  to  either 
the  court  of  common  pleas  or  to  the  munic- 
ipal authorities.  The  act  of  1891,  says  the  su- 
preme court  in  Hanover  Borough's  Appeai. 
150  Pa.  St  204,  24  AU.  669,  Is  an  affirmative 
act,  conferring  additional  and  cumulative 
powers  on  municipalities  of  all  grades,  but 
repealing  no  prior  statute  expressly,  nor  any 
portion  thereof  by  implication,  unless  the  sys- 
tem provided  by  it  la  so  inconsistent  with 
that  previously  existing  as  to  make  it  Imprac- 
ticable for  them  to  stand  together.' 

"The  question  then  is,  does  there  exist  such 
an  irreconcilable  Inconsistency  or  repngnan<7 
between  the  act  of  1891  and  those  provisions 
of  the  act  of  1836  which  have  heretof<ve  gov- 
erned the  laying  out,  opening,  etc.,  of  streets 
and  alleys  in  the  borough  of  West  Chester, 
that  they  cannot  stand  together,  and  that  the 
latter  is  therefore  repealed  by  implication? 
Under  the  act  of  1836,  streets  and  alleys 
were  laid  out,  opened,  etc,  by  a  Jury  appoint- 
ed, upon  petition,  by  the  court  of  quarter  ses- 
sions. Has  the  act  of  1891  prescribed  a  dif- 
ferent and  inconsistent  mode?  All  the  pow- 
ers conferred  by  this  act,  relative  to  the  lay- 
ing out,  opening,  and  widening  of  streets  and 
alleys,  are  to  be  found  in  its  first,  eighth,  and 
ninth  sections.  The  first  provides  that  all 
municipal  corporations  of.  this  commonwealth 
shall  have  power  whenevor  It  is  deemed  nec- 
essary In  the  laying  out,  opbning,  widening, 
extending  or  grading  of  streets,  lanes  or  al- 
leys, *  *  *  to  take,  use,  occupy  or  Injure^ 
private  lands,  property  or  material.'  No 
power  is  here  conferred  to  lay  out,  open,  etc.. 
streets  and  alleys;  but  when  that  power  al- 
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ready  exists,  and  Is  being  exercised  In  the 
laying  ont,  opening,'  etc.,  an  additional  power 
is  conferred  upon  the  mnnicipaUty,  If  'It  shall 
be  deemed  necessary,'  to  take,  nse,  occupy  or 
injure  private  lands,  property  or  materlaL' 
Nor  la  the  power  claimed  conferred  by  the 
eighth  section.  The  first  paragraph  of  that 
section  provides  that  'every  municipal  corpo- 
ration shall  have  pow»  to  lay  out,  establish 
or  re-establish  [not  streets  and  alleys,  but] 
grades  of  streets  and  alleys;'  and  the  second 
empowers  said  corporations,  'upon  a  petition 
of  a  majority  of  property  owners  In  interest 
and  number,  abutting  oa  the  line  of  the  pro- 
posed improvement,  •  •  •  to  grade,  pave, 
curb,  macadamize  and  otherwise  improve  any 
public  street  or  public  alley,'  etc.  The  ninth 
section  does,  however,  authorize  said  munici- 
palities to  open,  widen,  straighten  or  ex- 
tend streets  or  alleys,  or  parts  thereof,  within 
its  limits,  and  to  vacate  the  same,'  but  only 
'upon  the  petition  ot  a  majority  in  interest 
and  number  of  owners  of  property  abutting 
on  the  line  of  the  proposed  improvement' 
But  even  this  section  does  not  authorize  mu- 
nicipalities to  lay  out  -or  ordain  streets  and 
alleys,  but  only  to  open,  widen,  straighten  or 
extend'  them  when  laid  out;  and  though  It 
should  be  held  that  in  the  power  to  open  Is 
included  the  power  also  to  lay  out,  still  this 
would  be  only  an  additional,  and  not  the  sole 
and  exclusive,,  method.  As  was  said  by  the 
nipreme  court,  in  commenting  upon  this  sec- 
tion, in  Hanover  Borough's  Appeal,  supra, 
wb«re  the  laying  out,  opening,  etc,  of  streets 
was  regulated  by  the  act  of  April  3,  1851, 
(General  Borough  Act:)  'Thve  Is  nothing 
repugnant  in  the  existence  of  two  methods  of 
initiating  the  improvement  •  •  ♦  A  pre- 
cise analogy  is  to  be  found  in  the  city  of 
Philadelphia,  where  streets  may  be  opened, 
on  their  own  motion,  by  councils,  or  by  the 
court  of  quarter  sessions  upon  petition;  and 
doubtless  similar  double  methods  coexist  In 
other  municipalities  of  the  state.  Repeals  by 
Implication  are  never  favored,  and  the  impli- 
cation would  have  to  be  very  strong  indeed 
to  Justify  a  court  in  adjudging  an  implied 
repeal  of  the  power  to  lay  out;  open,  and 
widen  streets,  which  has  existed  in  some 
form  from  the  colonial  days,  and  is  an  essen- 
tial part  of  our  modem  conception  of  a  mu- 
nicipality of  any  grade.'  The  act  of  1891  ap- 
parently assumes  that  the  power  to  survey, 
lay  out,  and  ordain  streets  and  alleys  in  the 
munidpalltlefl  of  the  commonwealth  already 
exieta  somewhere;  and  that  power  it  does 
not  pretend  to  alter  or  Interfere  with>  as  its 
provisions  become  available  only  after  that 
power  has  been  exercised  by  the  proper  tri- 
btmal,  and  the  streets  and  alleys  have  been 
surveyed  and  laid  ont  Being  of  the  opinion, 
therefore,  that  the  act  of  1891  merely  pro- 
vides an  additional  method  for  the  opening 
of  streets  and  alleys-  in  m-unicipalitles,  and 
doee  not,  by  implication,  repeal  the  provisions 
of  the  act  of  June  13,  1836,  relating  to  the 
samer  the  ezoeptlons  are  dismissed,  and  the 


report  of  the  Jury  is  confirmed.  On  motion 
of  Ck>mwell  &  C!omweU  and  Wm.  T.  Barber, 
of  counsel  for  opponents  of  said  alley,  the 
court  seals  an  exception  to  the  order  of  the 
court,  dismissing  their  exceptions  to  the  re- 
port of  the  Jury  of  view,  and  confirming  the 
report" 

William  T.  Barber  and  Comwell  &  C!om- 
well,  for  appellants.  Butler  &  Wlndle  and 
Monaghan  &  Holding,  for  appellees. 

PER  CURIAM.  The  single  question  pre- 
sented by  this  record  is  whether  the  jurisdic- 
tion of  the  court  of  quarter  sessions  to  lay 
out  and  open  streets  and  alleys  in  the  bor- 
ough of  West  Chester  under  the  general  road 
law  of  June  13,  1886,  was  abrogated  by  the 
act  of  May  16,  1891,  (P.  L.  75,)  entlUed  "An 
act  in  relation  to  the  laying  out,  opening, 
widening,  straightening,  extending  or  vacat- 
ing streets  and  alleys,  and  the  construction  of 
bridges,  in  the  several  municipalities  of  this 
commonwealth,"  etc.  After  a  careful  consid- 
eration of  the  subject,  and  for  reasons  which 
are  entirely  satisfactory,  the  learned  Judge  of 
the  court  below  came  to  the  conclusion  'that 
the  act  of  1891  merely  provides  an  additional 
method  for  the  opening  of  streets  and  al- 
leys in  municipalities,  and  does  not,  by  im- 
plication,  repeal  the  provisions  of  the  act  of 
June  13,  1836,  relating  to  the  same"  subject 
The  logical  result  of  this  conclusion  was  the 
decree  dismissing  exceptions  to  the  report  of 
the  viewers,  and  confirming  their  report 
All  that  is  necessary  to  l>e  said  on  the  con- 
trolling question  in  the  case  -will  be  found  in 
tiie  clear  and  able  opinion  of  the  learned 
Judge  of  the  quarter  sessions,  and  on  that  we 
affirm  the  decree! 


(160  Pa.  SL  5S) 

COMMONWEALTH  ex.rel.  FBRNBEBGBR 
V.  BUTTBRWORTH. 

(Supreme  Court  of  Pennsylvania.     Feb.  26, 
1894.) 

CoBPOBATioss— Election  or  Directobs  —  Cmic- 
LATivB  Voting. 

Const  1874,  art  16,  S  2,  gave  such  ex- 
isting corporations  as  shonld  thereafter  hold 
their  charters  subject  thereto  the  benefits  of 
its  provisions.  Section  4  provided  that  in  all 
Sections  of  directors  "each  shareholder  may 
cast  the  irhole  number  of  his  votes  for  one 
candidate."  Act  May  20,  1891,  (P.  L,.  101.) 
made  salaried  officers  of  a  corporation  eligible 
to  the  office  of  director.  Held  that,  the  fact 
that  in  1892  a  corporation,  which  existed  prior 
to  1874,  elected  tivo  of  its  salaried  officers  di- 
rectors was  not  such  a  submission  to  the  provi- 
sions of  the  constitution  of  1874  as  to  author^ 
ize  cumulative  voting  for  directors. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  in  quo  warranto  at  the  relation  of 
Henry  Femberger  against  James  Butter^ 
worth  to  contest  defendant's  election  to  the 
office  of  director  of  the  S'lre  Association  of 
Philadelphia.   There  was  Judgment  tor  4e> 
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tendant  on  a  bearing  of  the  information,  and 
answer,  and  relator  brings  certiorari.  Af- 
firmed. 

Following  is  the  Information  and  the  an- 
swer thereto: 

"Henry  Fernberger,  who  sues  in  tills  be- 
half for  the  commonwealth  of  Pennsylvania, 

this day  of  March,  A.  D.  1893,  comes 

here  Into  court,  and  for  the  said  common- 
wealth gives  the  court  here  to  understand 
and  be  Informed  as  follows: 

"(1)  That  James  Butterworth  since  the  13th 
day  of  January,  A.  D.  1893,  has  exercised, 
and  still  does  exercise,  the  franchises,  rights, 
and  privileges  of  a  director  of  the  Fire  As- 
sociation of  Philadelphia,  a  corporation  cre- 
ated by  authority  of  law,  and  having  its 
chief  place  of  business  in  the  city  of  Phila- 
delphia, without  lawful  authority;  and  that 
on  the  day  and  year  last  aforesaid  the  above- 
named  Henry  Fernberger  was,  and  still  Is. 
a  stockholder  in  the  said  Fire  Association  of 
Philadelphia,  and  was,  in  dne  and  regular 
form  of  law,  elected  a  director  of  the  said 
Fire  Association  of  Philadelphia  agreeably 
to  the  provisions  of  the  several  acts  of  as- 
sembly relative  thereto;  but,  notwithstand- 
ing said  election  of  the  said  Henry  Fernber- 
ger, the  said  James  Butterworth  has  for  the 
time  aforesaid  used,  and  still  does  use,  the 
franchises,  rights,  and  ^Iviieges  aforesaid, 
and  during  the  said  time  has  usurped,  and 
does  usurp,  on  the  commonwealth  therein, 
to  the  great  damage  and  prejudice  of  the 
constitution  and  laws  thereof. 

"(2)  And  the  said  Henry  Fernberger,  who 
sues  In  this  behalf  for  the  commonwealth  of 

Pennsylvania,  this day  of  March,  A  D. 

1893,  comes  here  into  court,  and  for  the  said 
commonwealth  gives  the  court  to  further  un- 
derstand and  be  Informed  that  the  Fire  Asso- 
ciation of  Philadelphia  is  a  corporation  creat- 
ed by  authority  of  the  following  special  c«r 
private  acts  of  ass^bly  of  the  common- 
wealth of  Pennsylvania:  March  27,  1820, 
(P.  L.  108;)  April  3,  1833,  (P.  L.  120;)  April 
18,  1838,  (P.  L.  372;)  March  22,  1845,  (P.  L. 
205;)  January  24,  1849,  (P.  L.  680;)  January 
26,  1849,  (P.  L.  25;)  April  9,  1849,  (P.  L. 
510;)  April  22,  1856,  (P.  L.  524;)  March  31, 
1858,  (P.  L.  189;)  March  7,  1860,  (P.  L.  115;) 
April  13,  1868,  (P.  L.  886;)  February  24, 
1869,  (P.  L.  239;)  May  5,  1871,  (P.  L.  672;) 
April  17,  1873,  (P.  L.  796.)  And  that  said 
Fire  Association  of  Philadelphia  has  Its  chief 
place  of  business  in  the  county  of  Philadel- 
phia. That  until  the  enactment  of  the  act 
approved  May  20,  1891,  no  officer  or  salaried 
employe  of  the  said  company  was  eligible  to 
the  of&ce  of  a  director  of  the  said  company. 
That  by  law  the  stocldiolders  of  said  <^m- 
pany  are  authorized  annually,  on  the  sec- 
ond Friday  of  January  in  each  and  every 
year,  to  elect  thirteen  directors  of  the  said 
company;  and  that  on  the  8th  of  January, 
A.  D.  1892,  said  corporation  did  accept  the 
benefit  of  the  said  act  of  assembly  of  the 
commonwealth    of   Pennsylvania   approved 


Majr  20,  1891,  (P.  h.  101,)  entitled  'An  act 
authorizing  salaried  officers  of  private  or 
business  corporations  to  concurrently  serve 
as  directors  therein,',  and  the  said  stockhold- 
ers did  then  and  there  In  pursuance  of  the 
provisions  of  the  said  act  of  May  20,  1891, 
elect  Theodore  H.  Gonderman,  then  vice  pres- 
ident, and  a  salaried  officer  of  said  Fire  As- 
sociation of  Pliiladelphia,  to  be  director 
thereof,  and  did  then  and  there  elect  William 
Mulr,  then  secretary  of  the  agency  depart- 
ment of  the  said  company,  to  be  a  director 
thereof,  and  they  served  their  entire  term  as 
such  directors.  That  thereby  the  said  Fire 
Association  of  Philadelphia,  by  virtue  of 
article  16,  §  2,  of  the  constitution  of  Penni^l- 
vanla,  became  subject  to  all  of  the  provi- 
sions of  the  said  constitution,  and  that  by 
article  16,  {  4,  of  said  constitution  it  is  pro- 
vided that  In  all  elections  for  directors  or 
managers  of  a  corporation  each  member  or 
shareholder  may  cast  the  whole  number  of 
his  votes  for  one  candidate,  or  distribute 
them  upon  two  or  more  candidates,  as  be 
may  prefer.  That  upon  the  13th  day  of  Jan- 
uary, 1893,  the  annual  meeting  of  the  stock- 
holders of  the  said  Fire  Association  of  Phila- 
delphia was  held  for  the  election  of  thirteen 
directors.  At  said  election  the  above-m<at- 
tloned  Henry  Fernberger  voted  722  shares 
cumulatively  for  himself  alone,  making  9,- 
386  votes  cast  for  himself  thereon,  and  voted 
also  4  shares  as  follows,  viz.  for  himself  48 
votes,  and  for  K.  C.  Irvin  4  votes;  and  the 
said  Henry  Fernberger  received  also  10  other 
votes  as  director,  whereby  said  Henry  Fern- 
berger received  9,444  votes  for  director  of 
said  Fire  Association  of  Philadelphia.  At 
said  election  said  Heniy  Fernberger  deposit- 
ed in  the  ballot  box  a  ballot  voting  for  him- 
self thirteen  times  on  81  shares  ot  stock 
standing  in  his  own  name,  making  In  ail  1,- 
053  votes;  and  he  also,  by  virtue  of  proxies 
held  by  him  from  the  following  named  stock- 
holders, deposited  in  the  ballot  box  baUots 
voting  for  himself  thirteen  times  on  each 
share  of  stock  standing  in  their  names,  as 
follows:  Andrew  Kaas,  100  shares;  Fred- 
erick Reutschier,  2  shares;  Lewis  Schiffler, 
9  shares;  John  W.  Koons,  10  shares;  Gea 
K.  Mcllwaln,  10  shares;  Charles  L  Beebe, 
11  shares;  Charles  I.  Beebe,  (trustee,)  22 
shares;  E.  Brick,  3  shares;  Joseph  Louch- 
heim.  7  shares;  Leopold-  Bamberger,  10 
shares;  Emanuel  Strauss,  9  shares;  Mark 
Strass,  3  shares;  Fredk.  Krauter,  20  shares; 
Wm.  Welcher,  34  shares;  Emma  Abrams,  3 
shares;  Mary  W.  Fouche.  7  shares;  Annie 
E.  Barry,  6  shares;  Catharine  0.  Barry,  2 
shares;  Therese  B.  Barjy,  2  shares;  Andrew 
Miller,  39  shares;  Louis  Strauss,  3  shares; 
EUz.  Huntzlnger,  4  shares;  Emily  B.  Volk, 
2  shares;  Mary  E.  Vernier,  2  shares;  Wm. 
B.  Kelghley,  3  shar^;  Cornelia  Vernier,  2 
shares;  James  H.  Miller,  12  shares;  Rebec- 
ca C.  Miller,  1  share.  Upon  said  418  shares 
the  number  ojC  votes  thus  deposited  In  the 
ballot  box  for  aaid>  Henry  Fernberger  was 
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5,434,  being  IS  tlmeg  418,  the  number  of 
said  shares;  and  said  Hemy  Fernbergrer  in 
like  mtoner  deposited  a  ballot  voting  for 
himself  twelve  titnes  on  fonr  shares  In  the 
name  of  W.  I-  Rnhl,  on  a  proxy  from  him, 
making  48  votee.  At  the  same  time  Mahlon 
Toting,  oh  proxies  held  by  him  on  the  stock 
standing  in  the  name  of  the  following  per- 
sons, viz.:  MahlOB  H.  Dickinson,  220  shares; 
Geo.  H.  Horn,  (execntor,)  66  shares;  Mary 
H.  Nichols,  2  shares;  Alexander  M.  Fox,  16 
shares,— also  voted  ■  the  same  cnmulattvely 
thbrteen  votes  on  each  ilhare  for  said  Henry 
Fembergo*,  deposited  in  the  ballot  box  sep- 
arate ballots  for  him  therein,  aggregating  3,- 
962  votes  on  said  301  shares;  and  some  per- 
son, whose  name  is  unknown  to  said  Henry 
Femberger,  deposited  in  the  ballot  box  10 
votes  for  him;  whereby  these  9,444  votes 
were,  at  said  election,  cast  for  Henry  Fern- 
bergec  for  director  of  the  said  Fire  Associa- 
tion of  Philadelphia,  all  of  which  votes  were 
on  written  or  printed  ballots,  duly  deposited 
In  the  ballot  box  at  said  election.  At  the  same 
time  the  following  named  persons  received  the 
number  of  votes  set  opposite  to  theh:  names 
respectively,  viz.:  E.  O.  Irvln,  received  6,- 
518  votes;  Bobert  Porter,  received  6,S09 
votes;  Theodore  H.  Conderman,  received  6,- 
509  votes;  Samuel  H.  Reed,  received  6,500 
votes;  James  Whi taker,  received  6,509  votes; 
Jesse  Ughtfoot,  received  '6,509  votes;  John 
D.  Ruoff,  received  6,509  votes;  Charles  W. 
Pickering,  received  6,509  votes;  H.  A.  Ste- 
venson, received  6,509  votes;  William  Mulr, 
received  6,509  votes;  John  McKinny,  receiv- 
ed 6,509  votes;  Isaac  S.  Sharp,  received  6,- 
B09  votes;  James  Butterworth,  received  6,- 
499  votes.  That  at  the  time  of  their  said 
election  the  sold  Theodore  H.  Conderman 
was  vice  president  and  a  salaried  officer  of 
the  sold  company,  and  the  said  William 
Mulr  was  secretary  of  agency  department, 
and  a  salaried  officer  of  said  company.  That 
by  yirtue  of  said  election  the  thirteen  per- 
sons receiving  the  highest  number  of  votes 
as  directors  of  said  company  were  then  and 
there  duly  elected  as  such,  to  wit,  the  abovie- 
mentloned  Henry  Fernberger,  E.  C.  Irvin, 
Robert  Porter,  Theodore  H.  Conderman, 
Samnel  H.  Reed.  James  Whitaker,  Jesse 
Ltghtfoot,  John  D.  Ruoff,  Charles  W.  Pick- 
ering, H.  A.  Stevenson,  William  Mulr,  John 
McKinny,  and  Isaac  S.  Sharp,  and  the  said 
James  Butterworth  received  a  less  number 
of  votes  than  any  of  the  said  thhiteen  per- 
sons, and  said  James  Butterworth  was  not 
elected  a  director  of  the  said  Fire  Association 
of  Philadelphia,  but,,  notwithstanding  the 
said  election  of  the  said  thirteen  persons 
above  named,  the.  said  James  Butterworth, 
since  the  13tb  day  of  January,  A.  D.  1893, 
has  exercised,  and  still  does  exercise,  the 
franchises,  rights,  and  privileges  of  a  director 
of  the  said  Fire  Association  of  Pliiladelphla, 
and  during  the  said  time  has  usurped,  and 
does  usurp,  .on  the  commonwealth  therein,  to 
the  great  damage  and  prejudice  of  the  con- 


stitution and  laws  thereof.  Whereupon  the 
said  relator,  Henry  Fernberger,  for  the  said 
commonwealth,  does  make  suggestions  and 
complaint  of  the  premises,  and  prays  due 
process  of  law  against  the  said  James  But- 
terworth In  this  behalf  to  lie  made  to  answer 
to  the  said  commonwealth  by  what  warrant 
he  claims  to  have,  use,  and  enjoy  the  fran- 
chises, rights,  and  privileges  aforesaid." 

Answer  of  defendant:  "Philadelphia  C!oun- 
ty— 88.:  (1)  I  admit  the  truth  of  the  facts 
averred  in  section  1  of  the  Information,  ex- 
cepting the  averment  in  that  I  exercise  the 
francliisee,  rights,  and  privileges  of  a  director 
of  the  Fire  Association  of  Philadelphia  with- 
out lawful  authority,  and  usurp  on  the  com- 
monwealth; and  except  also  the  averment 
that  the  above-named  Henry  Femberger 
was,  in  due  and  regular  torm  of  law,  elected 
a  director  of  said  association,  as  is  in  said  in- 
formation stated.  (2)  I  admit  the  truth  of 
the  facts  averred  In  paragraph  1,  t  2,  of  the 
Information,  as  to  the  date  of  the  charter  of 
the  Fire  Association,  and  of  the  supplements 
thei-eto.  (3)  I  am  willing  to  admit,  though 
not  positively  acquainted  with  all  the  facts, 
the  truth  of  the  averment  In  section  2  of  the 
information  as  to  the  number  of  votes  cast 
cumulatively  for  the  relator,  as  to  the  parties 
who  voted  thus  cumulatively,  and  as  to  the 
number  of  shares  voted  for  the  other  parties 
nominated  as  directors  of  the  said  BMre  As- 
sociation of  Philadelphia.  (4)  I  aver  that  the 
charter  of  the  said  association  provides  that 
the  votes  of  the  stoclUiolders  for  directors 
shall  be  by  ballot;  and  for  the  election  of  di- 
rectors, and  for  the  deciding  of  all  questions 
in  the  general  meeting  of  the  stockholders, 
they  shall  be  entitled  to  one  vote  for  each 
share  of  stock  by  them  respectively  held; 
and  upon  the  advice  of  counsel  I  aver  that 
there  was  no  right  to  vote  shares  of  stock  of 
said  Fire  Association  of  Philadelphia  cumu- 
latively for  the  said  Henry  Fernberger;  that 
the  total  number  of  votes  cast  for  him  was 
less  than  eight  hundred;  that  he  was  not 
elected  a  director  of  said  Fire  Association; 
that  at  the  dection  of  said  Fire  Association 
I  was  elected,  in  common  with  Messrs.  Irvin, 
Porter,  Conderman,  Reed,  Whitaker,  Light- 
foot,  Ruoff,  Pickering,  Stevenson,  Mulr,  Mc- 
Klnney,  and  Sliarp,  a  director  of  said  l<ire 
Association,  to  serve  for  one  year.  (6)  I  ad- 
mit that  at  the  time  of  said  election  of  di- 
rectors Theodore  H.  Conderman  was  a  vice 
president  and  salaried  officer  of  said  associa- 
tion, and  that  William  Mulr  was  secretary  of 
the  agency  department,  and  was  a  salaried 
officer  of  the  company;  but  I  aver  that  upon 
the  day  of  their  election  as  directors  their 
terms  of  office  as  vice  president  and  secre- 
tary of  the  agency  department,  respectively, 
exph%d.  I  admit,  however,  that  after  their 
election  as  directors  at  the  time  stated  In 
said  information  the  said  Conderman  and 
Mulr  were  re-elected  to  their  respective  of- 
fices of  vice  president  and  secretary  of  the 
agency  department  for  the  year  beginning 
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the  iSttk  Hay  of  Jammry,  A.  D.  1898.  (Q 
Xbe  said  Hire  Association  of  PhOaddlphIa  haa 
its  chief  place  of  business  in  the  city  of  Phil- 
adelphia, and  its  stockholden  are  authorised 
annually  on  the  second  Friday  of  January  in 
each  year  to  elect  thirteen  directors  thereof^ 
I  admit  that  on  the  8th  day  of  January,  1892, 
said  association  did  elect  as  one  of  its  di- 
rectors the  said  Conderman  and  the  said  Mulr 
as  directors  of  said  association,  and  that  on 
the  same  day,  and  after  such  election,  the 
said  Conderman  was  elected  vice  president 
of  said  association,  and  that  the  said  William 
Mulr  was  elected  secretary  of  the  agency  de- 
partmei^t  by  the  board  of  directors  of  said 
company,  and  that  both  of  said  offices  have 
salaries  attached  thereto.  (7)  I  deny  that  the 
Fire  Asaooiation  of  Philadelphia,  by  virtue  of 
said  election,  or  by  virtue  of  article  16,  S  2, 
of  the  constitution  of  Pennsylvania,  or  other- 
wise, became  subject  to  article  16,  {  4,  of  said 
constitution.  Upon  the  advice  of  counsel,  I 
aver  that  the  said  Fire  Association  of  Phila- 
delphia, which  was  incorporated  prior  to  the 
passage  of  the  act  entitled  'An  act  to  oonsoli- 
.date,  revise,  and  amend  the  penal  laws  of 
this  commonwealth,'  approved  the  Slst  day 
ot  March,  1860,  and  of  course  prior  to  the 
adoption  of  the  present  constitution  of  the 
commonwealth,  was  not  in  any  way,  by  rea- 
son of  anything  that  it  has  at  any  time  done, 
•abject  to  article  16,  {  4,  of  said  constitution, 
or  to  any  of  the  provisions  of  said  constitu- 
tion which  in  any  way  Impaired,  altered,  or 
affected  Its  charter.  (8)  The  Fire  Associa- 
tion of  Pliiladelphla  did  not  on  the  8tb  day  of 
January,  1892,  or  at  any  other  time,  accept 
the  benefit  of  the  act  of  assembly  of  the 
commonwealth  of  Pennsylvania  approved 
May  20,  1891,  (P.  h.  101.)  It  is  true  that  on 
that  day  it  did  elect  as  directors  the  two  per- 
sons above  named,  who  were  afterwards 
elected  to  salaried  offices,  as  above  stated; 
but,  upon  advice  of  counsel,  I  aver  that  said 
election  of  directors  and  officers  was  in  pur- 
suance of  Its  chartered  power,  and  that  it  did 
not  in  any  way,  in  law,  amount  to  the  &e- 
ceptance  of  acts  of  assembly  of  the  common- 
wealth of  Pennsylvania  passed  subsequently 
to  the  enactment  of  the  eTlstlng  constitution 
of  the  commonwealth." 

Const  1874,  art  16,  {  2,  provides  that  "the 
general  assembly  shall  not  remit  the  forfei- 
ture of  the  charter  of  any  corporation  now 
existing,  or  alter  or  amend  the  same,  or  pass 
any  other  general  or  special  law  for  the  bene- 
fit of  such  corp<H*atlon,  except  upon  the  condl- 
tloa  that  such  corporation  shall  thereafter 
hold  its  charter  subject  to  the  provisions  of 
thia  oonstitutl(»i."  Section  4  provides:  "In 
all  electionB  for  directors  or  managers  of  a 
ootpwation  each  member  or  shareholder  may 
cast  the  whole  number  of  his  votes  for  one 
candidate  or  distribute  them  upon^  two  or 
m<N«  candidates  as  he  may  prefer." 

James  W.  M.  Newlin,  for  appellant  Isaac 
&  Sharp  and  John  Q.  Johnson,  for  appellee. 


PBR  CURIAM.  On  presoitatloa  of  flie 
soggeatlcHi  in  this  case  the  defendant  waa 
ruled  to  show  cause  why  a  writ  of  quo  war- 
ranto should  not  be  Issued  against  him,  as 
therein  prayed  for,  etc.  The  case  having 
been  heard  on  the  snggesticm  and  defend- 
ant's answer,  the  rule  was  discharged,  and 
thereupon  this  certiorari  was  Issued.  An  ex- 
amination of  the  record  has  satisfied  us  that 
the  case  was  rightly  disposed  of  by  the  court 
of  common  pleas.  Its  judgment  is  therefore 
affirmed,  and  it  is  ordered  that  the  relator, 
Henry  Femberger,  pay  the  costs. 


McGURK  V.  McGTJRS^ 

(Court  of  Chancery  of  New  Jersey.     Feb.  12, 

1894.) 

Divosoa— Orotindb— Dbsxbtiok. 

■    1.  Craelty  and  verbal  abase  are  eondoned 

by  subaequent  cohabitation. 

2.  Where  a  woman  married  19  years  leaves 
her  husband  and  four  children,  for  a  third  time; 
because,  as  she  avers,  he  accused  her  of  bring- 
ing beer  into  the  house,  and  called  her  a  drunk- 
ard, and  in  spite,  of  her  daughter's  soUdtationa, 
made  at  her  husband's  request,  remains  away 
more  than  two  years  from  the  honse  he  has 
kept  ready  for  her,  he  is  entitled  to  a  divorce. 

Bill  by  Frank  McOurk  against  Rose  Mo- 
Ourk  for  a  divorce.    Decree  for  petitioner. 

John  A.  Dennin,  for  petitions.  Norman 
L.  Rowe,  for  defendant 

GRBEN,  V.  C.  These  parties  were  mai^ 
rled  In  Jersey  City  on  February  19,  1871. 
They  resided  in  that  place  and  cohabited  to- 
gether as  man  and  wife  until  al>out  Febru- 
ary, 1890.  AtMut  that  time  she  left  her  home 
and  her  children,  and  went  to  her  mother's, 
and  remained  away  about  two  weeks,  and 
then,  at  the  request  of  b&e  daughter,  retum- 
'ed  to  her  hom&  In  March  following,  she 
again  went  away,  and  stayed  about  four 
weeks,  when  she  again  retxirned  to  her  hus- 
band, and  remained  until  July,  1890,  whoi 
she  left  her  husband,  her  children,  and  her 
home,  and  has  ever  since  resided  elsewhere, 
and  since  which  time  the  parties  have  not 
cohabited  or  lived  together.  The  defendant 
testifies  that  the  reason  of  her  going  away 
on  the  previous  occasions  was  that  her  hus- 
band had  been  cruel  to  her,  and  called  her 
vile  names.  This  is  denied  by  the  husband, 
but,  if  it  was  true,  the  offense  was  condoned 
by  her  returning  and  restimlng  her  duties  as 
a  wife.  The  only  excuse  given  for  her  last 
departure  is  that  there  was  a  quarrel  over 
a  pitcher  of  beer  which  he  charged  her  with 
bringing  there,  which  she  denied,  and  she 
gives  as  her  reason  for  deserting  her  hus- 
band and  her  home  that  on  that  occasion  he 
called  her  a  drunkard. 

The  facts  in  this  case  fall  to  disclose  any 
sufficient  excuse  for  the  wife  acting  as  she 
did  on  the  occasion  of  her  last  separation. 
It  bears  all  the  indicia  of  having  been  will- 
foL    It  was  the  third  time  she  bad  deserted 
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her  htuband.  On  the  two  first  occasloDB, 
Bhe  responded  to  the  solicitations  of  those 
who  visited  her,  and  returned.  After  the 
third  and  last  occasion,  McQurk  says  he 
sent  for  her  X>j  Father  Smith,  Mrs.  Larissee, 
and  his  daughter.  Father  Smith  was  not 
examined  as  a  witness,  and  Mrs.  Iiarlssee 
says  she  did  not  go  to  see  defendant  after 
•be  left  home  the  third  time.  But  the  daugh- 
ter did  Ko  to  see  her  mother,  and  urged  her 
to  return.  The  defendant  refused  to  do  so, 
saying  she  was  not  going  to  waste  her  young 
life  with  him.  The  petitioner  kept  a  house 
ready  for  her  from  July,  1890,  till  August  or 
September,  1892.  I  think,  under  the  circum- 
stances of  these  repeated  desertions,  the  pe- 
titioner has  discharged  his  duty  In  trying 
to  Induce  his  wife  to  come  hack,  and  that 
his  conduct  was  not  acquiescent  She  re- 
pulsed all  his  advances,  and  has  continued 
to  remain  away.  She  has  shown  but  little 
of  the  feelings  of  a  motho'.  In  her  want  of 
Interest  in  the  welfare  of  her  children,  of 
whom  there  are  four  living.  I  think  the  pe- 
titioner la  entitled  to  a  decree. 

(U  N.  J.  B.  BOB)  —=>— 

HAWKINS  V.  TOUNO. 
(Court  «t  Chancery  of  New  Jersey.    Feb.  12, 

1894.) 

WOia— DSSOBIITIOS  OV  PBOPBBrr  -^BXTBIHSIO 

EVISBNCB. 

'  Testatrix's  direction  to  her  executor  to 
sen  her  house  and  lot  in  N.,  and  oat  of  the  pro- 
ceeds pay  certain  legacieo,  empowera  him,  io 
the  li^C  of  evidence  that  she  owned  no  realty 
except  a  house  and  lot  in  B..  a  suburb  of  N., 
to  sell  and  make  title  to  the  B.  property. 

Bill  by  Sandf ord  EUwklns,  executor  of  the 
will  of  Sophia  SUles,  deceased,  against  WU- 
11am  H.  Toong,  for  specific  performance  of 
a  contract    Decree  for  complainant 

Oscar  Naundorff,  for  complainant  Oba& 
V.  Uerr,  fw  defendant 

GREEN,  v.  a  This  suit  is  lNX>ught  by 
Sondford  Hawkins,  sole  executor  of  the  last 
will  and  testament  of  Sophia  Stiles,  late  of 
MUford,  in  the  state  of  Connecticut,  deceas- 
ed, against  William  H.  Toung,  for  the  spe- 
dflc  performance  of  a  contract  in  writing 
between  them  for  the  sale  and  purchase  of 
a  bouse  and  lot  in  Bloomfleld,  Essex  coimty, 
N.  J.  The  property  belonged  to  the  testatrix. 
Mr.  Toong  declined  to  accept  the  deed  there- 
tor,  executed  by  the  complainant,  on  a  ques- 
tion raised  as  to  the  power  of  tfae  execator 
to  convey  the  premises.  The  testatrix,  by 
her  will,  having  given  five  i>ecaniary  legar 
des,  amounting  In  all  to  ^,000,  provided  by 
the  eighth  clanse  of  the  will  as  follows:  "I 
direct  my  executor  to  sell  my  house  and 
lot  In  said  Newark,  and  to  apply  the  proceeds 
thereof  In  payment  of  the  above  pecuniary 
legacies."  By  the  ninth  clause,  all  the  rest, 
residue,  and  remainder  of  her  estate  she 
gave  to  four  of  the  legatees,  or  the  survivor 
of  them. 

It  is  a  rule  that,  in  order  to  discover  the 
Intention  of  the  testator,  the  court  may  put 


Itself  in  the  place  of  the  party,  and  then  see 
how  the  terms  of  the  will  affect  the  prop- 
erty or  subject-matter,  and  for  this  pur- 
pose evldoice  outalde  the  will  Is  admissible 
to  show  the  nature  and  extent  of  his  proper- 
ty. Leigh  V.  Savidge,  14  N.  J.  Eq.  125.  Evi- 
dence was  given  that  the  testatrix  had  once 
lived  in  Newark,  but  at  the  time  of  execut- 
ing her  will  she  had  for  some  time  been  a 
resident  of  Mllford,  Conn.  Some  eight  years 
before  her  death,  she  had  purchased  the 
house  and  lot  in  Bloomfleld,  which  is  a 
suburb  of  Newark.  That  she  had  no  other 
reel  estate,  and  had  never  owned  a  house 
and  lot  in  Newark.  Her  personal  estate 
amounted  to  a  little  over  9800.  It  Is  clear 
from  the  will  that  It  was  the  intention  ol 
testatrix  (1)  that  the  pecuniary  legacies  wen 
to  be  paid  from  the  proceeds  of  the  sale  of 
her  house  and  lot;  (2)  to  empower  her  ex- 
ecutor to  sell  her  house  and  lot  She  had 
no  house  and  lot  In  Newaiic,  and  in  locating 
It  there  there  is  a  misdescription.  But  by 
striking  out  the  words  mlsdescriblng  It,  vis. 
'in  Newark,"  we  tiave  left  a  power  of  sale 
of  her  house  and  lot  If  she  had  had  morr 
than  one  house  and  lot,  the  intention  of  the- 
testatrix  could  not  have  been  ascertained  by 
eliminating  the  words  "in  Newark,"  but  (m 
she  had  but  the  one,  viz.  the  one  in  question, 
her  intention  to  refer  to  it  seems  to  me  to  be 
dear.  In  the  case  of  Patch  v.  White,  117  U. 
S.  210,  6  Sup.  Ct  617,  710,  the  testator  had 
devised  lot  No.  6  in  square  403,  with  the  im- 
provements thereon.  He  did  not  own  tL^t 
lot  but  did  own  lot  No.  3  in  square  406.  The 
latter  was  Improved;  the  other,  not  He  had 
disposed  of  all  the  rest  of  his  estate.  And 
the  court,  disregarding  the  misdescription,  de- 
termined there  was  enough  in  the  circum- 
stances, with  the  remaining  words,  to  show 
that  it  was  his  intention  to  devise  the  prop- 
erty he  did  own.  Ste,  also,  Decker  v.  D'eckw, 
121  ill.  341,  12  N.  E.  750,  and  cases  in 
Browne,  Par.  Ev.  .1  incline  to  the  opinion 
that  the  other  evidence  otTered  Is  not  admis- 
sible, under  the  authority  of  Miller  v.  Trav- 
ers,  8  BIng.  244,  but  it  is  tmnecessary  to  de- 
cide the  point  I  am  of  opinion  that  the 
executor  has  power,  nnder  the  eighth  clause 
of  the  will,  to  give  a  good  title  to  the  testa- 
trix's house  and  lot  in  Bloomfleld.  Assuming 
that  all  parties  in  interest  have  been  made 
parties  to  this  suit,  such  deed  wlU  give  the 
parties  a  merchantable  titles 


McORAII<  V.  HcORAIU 

(Court  of  Chancery  of  New  Jersey.     Feb.  12, 
1894.) 

DrvoBoa— Adultbkt— SorncinroT  ov  Bvidbmos. 
While  the  positive  testimony  of  the  wife's 
adultery  may  be  bo  improbable  as  to  raise  grave 
doubts  of  its  truth,  it  being  also  explicitly 
denied  by  her  and  the  alleged  paramour,  yet,  if 
other  acts  of  infidelity  are  clearly  proved  against 
her,  and  the  witnesses  giving  such  direct  teati- 
mony  are  disinterested  and  otherwise  unim. 
peached,  the  court  is  justified  in  founding  a  de- 
cree thereon. 
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Petition  by  Francis  McOrall  against  Jane 
McGrall  for  divorce  for  defendant's  adultery. 
■Granted. 

Foster  M.  Vowbees,  for  petitioner.  R.  F. 
Henry,  for  defendant 

GKBEN,  V.  C.  The  petition  charges  the 
defendant  with  adultery  In  November  and 
December,  1881,  at  a  certain  house  In  East 
.Jersey  street,  In  Elizabeth,  with  one  Jerlcel- 
son,  and  in  February,  March,  and  April, 
1893,  at  the  same  place,  with  Martin  Shan- 
non. These  parties  were  married  In  Augurt, 
1867,  and  continued  to  reside  together  until 
the  year  1889,  when  the  husband  left  his 
wife  on  tbe  ground,  as  he  alleges,  that  she 
had  I>ecome  a  common  drunkard.  He  was 
the  owner  of  the  house  in  which  they  lived, 
and  permitted  her  to  remain  therein,  and  re- 
tain the  rents  for  her  own  use.  She  almoert 
immediately  thereafter  brought  an  action 
against  him  for  maintenance  and  support, 
and  some  time  after  that  he  filed  an  answer 
and  cross  biH  charging  ber  with  adultery. 
He  was  granted  a  divorce  In  this  court  upon 
the  charge  made,  (22  AtL  682,)  which,  on  ap- 
peal to  tbe  court  of  errors  and  appeals,  was 
reversed,  (25  AtL  963.) 

The  petition  in  this  cause  was  filed  June 
29,  1893,  and  alleges  acts  of  infidelity  other 
than  those  charged  in  the  former  suit  Tbe 
evidence  in  this  case  shows  that  the  defend- 
ant occupied  the  front  room  on  the  first  floor 
of  the  house,  and  that  she  rented  out  tbe  re- 
maining portions  thereof,  there  being  two 
other  rooms  on  the  first  floor  and  some  rooms 
on  the  second  floor.  The  stairs  from  the  sec- 
ond floor  lead  into  the  middle  room  of  the 
first  floor,  and  another  flight  out  into  the 
back  yard.  The  evidence  in  this  case  tends 
to  show  an  Intimacy  on  tbe,  part  of  the  wife, 
while  thus  living  alone,  with  several  men, 
and  that  she  was  in  the  habit  of  having  such 
company  until  late  hours  of  the  night  Tbe 
testimony  clearly  shows  that  whatever  affec- 
tion she  may  ever  have  had  for  her  husband 
had  been  entirely  extinguished,  and  that  she 
was  addicted  to  tbe  Intemperate  use  of  liq- 
uor. The  man  named  in  the  petition  (Jerkel- 
son)  Is  a  Norwegian  by  birth,  whose  correct 
name  seems  to  be  Severon  Turtleson,  and 
who  is  also  called  Thompson,  but  there  is  no 
question  as  to  the  identity  of  the  IndlvlduaL 
Counsel  made  a  motion  to  amend  the  plead- 
ings by  inserting  bis  correct  name,  which 
may  be  done  if  necessary.  This  man  form- 
ed the  acquaintance  of  the  defendant  by  go- 
ing to  the  house  to  see  a  friend  of  his  who 
lived  there,  and  was  a  frequent  visitor.  The 
testimony  Implicating  blm  Is  by  two  wit- 
nesses. Mrs.  Rebecca  McKelvey  says  that 
Turtleson  (whom  she  calls  Thompson)  used 
to  visit  Mrs.  McGrall,  and  that  she  (the  wit- 
ness) was  introduced  to  him  by  the  name  of 
Tbomps(m.  That  she  (the  witness)  occupied 
a  room  up  stairs,  and  the  defendant  the  front 
room  down  8tair&    That  tbe  middle  room. 


wb.«h  the  stairs  from  ber  guarttTS  led  ivio, 
was  at  the  time  unoccupied;  and  that  on  one 
evening  In  November,  1891,  at  about  half  past 
9,  she  went  down  stairs  to  lock  up  the  apart- 
ments, as  she  usually  did,  and  on  this  occa- 
sion took  some  cofTee  to  offer  the  defendant; 
and,  after  f;o\ng  down  stairs  she  passed  Into 
the  front  room,  where  she  found  this  man 
Thompson  in  bed  with  the  defendant  The 
defendant  refused  to  take  the  coffee,  and 
said  that  she  wanted  some  whisky,  but  told 
the  witness  to  ask  Thompson  to  take  It  but 
he  said  be  did  not  want  any,  btat  wanted  to 
go  home;  whereupon  the  witness  told  him 
to  get  dressed,  and  she  would  let  him  out  of 
the  boiise.  That  both  he  and  tbe  defendant 
were  undressed  and  in  bed  at  the  time,  and 
bis  coat  was  on  tbe  table.  Witness  then 
went  back  to  her  room,  where  she  remained 
for  a  short  time,  and  then  retiuved,  and 
when  she  got  down  stairs  again  he  was 
dressed,  and  had  bis  watch  In  bis  hand,  but 
could  not  see  what  time  it  was;  and  that 
she  (the  witness)  looked  at  it,  and  found  It 
was  near  10  o'clock.  When  the  witness  came 
down  stairs  the  first  time,  she  found  Thomp- 
son and  defendant  together  in  bed.  They 
were  both  undressed,  his  coat  was  on  the 
table,  bis  shirt  was  off,  and  be  was  all  mi- 
dressed  except  bis  drawers  and  undershirt; 
and  he  wanted  to  go  home,  but  the  defend- 
ant did  not  want  him  to  leave,  and  be  asked 
the  witness  to  let  blm  out  The  defendant's 
Intimacy  with  this  man  does  not  rest  solely 
uiK>n  tbe  testimony  of  this  witness.  Charles 
Peterson,  who,  some  time  in  tbe  fall  of  1891, 
occupied  the  middle  room  on  the  first  floor, 
which  adjoins  the  room  of  the  defendant, 
testifies  that  be  knew  Turtleson,  and  tbat  he 
was  there  at  the  house,  and  on  one  occasion 
In  December  be  came  there  at  about  9  o'clodt 
in  tbe  evening,  and  stayed  until  6  o'clock  the 
next  morning;  and.  tbat  he  heard  Turtleson 
and  the  defendant  in  tbe  next  room  during 
tbe  night  About  11  o'clock  Turtleson  went 
out,  and  came  back  again,  as  be  supposed, 
with  ^something  to  drink,  and  they  were 
talldng  and  laughing .  during  the  night,  so 
that  the  witness  could  not  sleep.  That  he 
went  out  in  the  yard  about  5  o'clock  in  the 
morning,  and,  as  be  was  standing  in  a  gate- 
way between  the  front  and  Iwtck  yards,  be 
saw  Turtleson  come  out  of  tbe  door  leading 
from  the  defendant's  rooms  to  tbe  stoop,  and 
in  that  way  pass  out  into  the  street  The 
defendant  and  Turtleson  were  both  examined 
as  witnesses,  and  denied  all  improper  Inti- 
macy in  a  general  way;  but  this  testimony 
of  Mrs.  McKelvey  and  Peterson  is  otherwise 
unlmpeached,  and  must  be  taken  as  sustain- 
ing the  first  charge  in  the  petition.  The  tes- 
timony of  Mrs.  Decker  and  her  daughter,  tf 
credible,  leaves  no  room  for  doubt  as  to  the 
second  charge.  They  are  unlmpeached  as 
credible  witnesses,  and  the  story  is  not  dis- 
credited by  any  testimony  other  than  tbat 
of  tbe  defendant  and  her  alleged  paramour. 
The  story  is,  however,  so  Improbable,  that,  in 
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the  Ugbt  of  tb6  Oeclslda  of  the  court  at  ap- 
peals In  the  former  oaae  between  these  two 
imrUes,  I  should  much  hesitate  whether  It 
could  i»<opeii7  be  made  the  basis  tor  a  de- 
cree. Taken,  however,  in  connection  with 
the  other  testimony,  Its  posltlTe  character, 
the  want  of  motive  (»  the  part  of  the'wit- 
neeses  to  fiUsIfy,  the  batrits  of  Intoxication  of 
the  defendant,  and  other  circumstances  im- 
peaching her  fidelity  to  her  marriage  tows, 
lead  me  to  a  belief  in  the  truth  <rf  the  state- 
ments. The  tesDmony  of  the  girl  is  that  she 
heard  a  scufiBlng  and  a  ftiU  upon  the  fiocNr  of 
the  room  In  which  Shannon  and  the  defend- 
ant w»e.  The  witness  was  on  the  stoop, 
and  the  window  of  the  room,  her  mother 
says,  was  partly  <^>en.  Miss  Decker  says 
she  heard  the  voice  of  the  defendant  It 
may  be  that  these  parties,  being  on  the  floor 
In  each  other's  embrace  as  the  result  of  the 
contention  or  scuffling,  gave  way  to  the  In- 
dulgence of  their  passion,  regardless,  if  In- 
deed they  were  aware,  of  the  danger  of  their 
act  being  wllneesed  by  any  one  on  the  stoop. 


MULFORD  et  al.  v.  BHOWM  et  aL 

(CSonrt  of  Chancery  of  New  Jersey.    Feb.  17, 
18M.) 

tosT  MoRTOAOB— Action  to  Fobbclosb  —  Fkoof 
OF  Fatmekt. 

A  bond  and  mortgage,  made  in  March, 
1S72,  were  due  in  one  year;  the  mortgagee 
Hved  in  anotiier  county,  out  had  an  agent  in 
the  conntT  where  the  mortgaged  lot  was;  the 
agent  remitted  the  first  interest  payment;  the 
mortgagee  was  at  times  insane,  did  not  do 
basiness  after  1873,  aad  died  in  1879;  the  bond 
and  mortgage  were  not  found  among  his  paper*; 
the  mortgagor  deeded  the  lot  to  his  son-in-law 
(defendant)  in  1891;  the  mortgagee's  executor 
leomploinant)  was  informed  of  it  in  1892,  and 
demanded  payment  at  once,  and  sued  to  fore- 
cloae'  and  the  mortgagor  died  in  1893,  before 
complainant  could  get  his  testimony.  The  agent 
tesnfled  that  he  received  the  first  Interest  pay- 
ment, and  that  be  was  used  to-  forward  papers 
to  the  mwtga'gee  as  soon  as  recorded.  Com- 
plainant's theory  was  that  the  mortgagee  re- 
ceived the  papers,  and,  in  a  fit  of  mental  aber- 
ration, destroyed  or  mislaid  them.  Defendant 
offered  no  evidence  of  payment,  and  relied  on 
complainant's  lack  of  proof  of  an  interest  pay- 
ment, or  demand  therefor,  after  August,  1872. 
A  witness  testified  that  defendant  said  he  knew 
about  the  mortgage,  that  it  was  not  paid,  and 
that  he  had  been  advised  to  keep  quiet,  as  it 
would  soon  outlaw.  Defendant  denied  the  con- 
versation, and  testified  that  he  never  knew  of 
the  mortgage  till  complainant  demanded  pay- 
ment. HM,  that  the  weight  of  evidence  was 
against  the  theory  of  payment 

Bill  by  H.  Maria  Mulford,  Charles  H.  Mul- 
ford,  and  Aram  G.  Sayre,  as  executors  of 
John  R.  Mulford,  deceased,  against  John  W. 
Brown  and  wife  and  others,  to  foreclose  a 
lost  mortgage.  Final  hearing  on  the  plead- 
ings and  testimony  taken  before  a  master. 
Decree  for  complainants. 

Charles  A.   Rathbnn,    for    complainants. 
FrederlA  E.' Harsh,  for  d^endants. 
v.28a.no.&-S3 


PITNBfT,  T.  a  The  biU  In  tUa  case  is 
foiuded  on  a  bond  and  mortgage  bearing 
data  the  16th  day  of  Blarch,  1872,  to  secure 
the  payment  of  ^1,000  in  one  year,  witb  In- 
terest payable  semiannually,  executed  by 
Michael  Bock  and  his  wife,  of  Newark,  to 
John  R.  Mulford,  of  Madison,  Morris  county,  . 
N.  J.,  covering  a  lot  of  land  on  Ridge  street, 
in  the  city  of  Newark,  80  feet  front  and  100 
fe«t  deep.  Mulford,  the  mortgagee,  died  on 
the  16th  of  November,  1879,  testate  of  a 
wlU,  by  which  he  appointed  his  wife,  Mrs. 
H.  Maria  Mulford,  his  nephew,  Charles  H. 
Mulford,  and  his  former  counsel,  Aram  Q. 
Sayre,  his  executors,  (the  complainants  here- 
in.) No  trace  was  found  among  his  papers 
of  either  the  bond  or  mortgage  set  forth 
1b  the  bill  of  complaint,  except  an  item  of 
Interest  paid  thereon  in  August  1872,  found 
In  a  statement  rendered  by  Mr.  JSayre  to 
Mr.  Mulford  of  interest  moneys  collected  by 
him  for  Mr.  M.  Its  existence  was  entirely 
unknown  to  his  executors  until  June,  1892, 
when  its  record  was  discovered  quite  by  ac- 
cident, as  will  be  stated  further  on.  At  that 
time  Mr.  Bock,  the  mortgagor,  was  alive, 
but  bad  previously  conveyed  the  premises, 
by  deed  dated  October  24,  1891,  to  his  son- 
in-law,  the  defendant  John  W.  Brown.  The 
complainants,  through  their  solicitor,  im- 
mediately upon  discovery  of  the  record,  call- 
ed upon  Mr.  Brown  for  payment  of  the 
mortgage,  and  negotiations  for  a  settlement 
were  pending  for  several  months.  The  bill 
was  filed  December  31, 1892,  and  the  answer 
March  11,  1898.  Notice  for  the  examina- 
tion of  witnesses  was  given  by  complalnantB 
for  the  25th  of  April,  and  proceeded  at  that 
time,  two  witnesses  being  examined,  then 
adjourned  to  the  9tb  of  May,  and  further 
adjourned  imtil  the  17th  of  May,  and  fur- 
ther adjourned  until  the  21st  of  June^  when 
it  was  closed  on  part  of  complainants.  Mr.  ' 
Bock  died  on  the  16th  of  May,  1898.  It 
would  thus  appear  that  the  loss  to  the  de- 
fendants of  the  evidence  of  Mr.  Bock,  die 
mortgagor,  was  not  due  to  any  failure  of 
the  complainants  to  prosecute  their  suit  with 
reasonable  industry. 

The  loss  of  the  bond  and  mortgage  is  ao> 
counted  for  by  the  complainants  as  follows: 
Mr.  Mulford,  who,  at  his  death,  was  some- 
what advanced  in  years,  lived  at  Madison, 
In  Morris  county,  and  was  In  the  habit  of 
loaning  money  on  bond  and  mortgage  In 
Newark.  For  that  piui>oee  he  employed  Mr. 
Sayre,  a  counselor  at  law,  and  the  evidence 
satisfies  me  that  all  of  his  Newark  transac- 
tlons  passed  through  the  hands  of  Mr.  Sajrre, 
and  the  Interest  was  all  paid  to  Mr.  Sayre, 
and  forwarded  by  him  to  Mr.  Mulferd;  and 
all  principal  moneys  paid  otT  were  paid  In  Mr. 
Bayre's  office,  either  to  him  personally,  or  to 
Mr.  Mulford  or  his  wife  at  the  ofllce.  At  or 
before  the  date  of  this  mortgage,  Mr.  Mul- 
ford became  subject  to  occasional  dlstnrb- 
ances  in  his  mind,  so  that  at  times  he  was 
nnflt  to  do  business,  and  after  1878  he  did 
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Bot  attemiA  to  do  Imy  tmslness.  It  was  all 
oondacted  by  bis  wife  and  Mr.  Sayre,  and 
Mrs.  Mnlford  had  previously  given  her  per- 
oonal  attendance  wltb  him  in  bis  varlotia 
bosinesB  transactions.  Mr.  Sayre  bas  a  recol- 
lection of  preparing  and  procuring  to  be  re- 
corded this  particular  bond  and  mortgage. 
He  has  no  recollection  of  ever  seeing  them 
after  they  were  so  prepared  and  recorded, 
but  he  recollects  of  receiving  the  first  pay- 
ment of  six  months'  interest  in  August,  1872. 
His  practice  was  to  forward  the  bonds  and 
mortgages,  as  soon  as  recorded,  to  Mr. 
Mnlford,  until  the  lattar  years  of  his  life, 
when  he  kept  the  bond  in  order  to  indorse 
the  Intorest  on  It,  and  forwarded  only  the 
mortgage  to  him.  The  theory  of  the  com- 
plainants la  that  this  Bock  bond  and  mort- 
gage was  taken  by  Mr.  Mnlford  from  Mr. 
Sayre's  office,  and,  in  one  of  his  fits  of  mental 
aberration,  was  lost  destroyed,  or  mislaid 
by  him.  The  defendants  oflFer  no  proof  of 
payment,  either  oral  or  written.  They  rely 
entirely  upon  the  fact  that  there  Is  no  proof 
on  the  part  of  the  complainants  of  any  pay- 
ment of  interest  after  August,  1872,  and 
argne  that  the  principal  and  interest  must 
have  been  paid  ot[  at  maturity,  and  the  bond 
and  mortgage  given  up  canceled,  and  that 
Mr.  Bock,  the  mortgagor,  neglected  to  have 
it  satisfied  of  record,  and  afterwards  lost  it; 
but  they  fall  to  show  where  he  procured  the 
money  to  pay  it,  or  tbiat  he  was  in  a  condi- 
tion to  pay  it  off  in  one  payment,  and  it  is 
somewhat  strange  that  his  daughter,  Mrs. 
Brown,  who,  I  infer,  lived  at  home,  should 
have  no  recollection  of  its  payment  They 
argne  that  the  failure  of  either  Mr.  or  Mrs. 
Mnlford  to  demand  the  Interest  on  this  mort- 
gage after  August,  1872,  indicates  that  it 
most  have  been  paid.  On  the  other  hand, 
ttie  complainants  reply  that  Mr.  Mulford 
may  not  only  have  lost  the  mortgage,  but 
entirely  forgotten  its  existence,  and  that  bis 
wife  may  never  have  known  of  it 

If  the  case  rested  upon  so  much  of  the  ev- 
idence as  has  been  stated,  I  should  feel  in- 
clined to  the  opinion  that  the  defendants 
had  failed  to  prove  the  payment  of  the  mort- 
gage. But  there  is  other  evidence  upon  that 
subject,  which  seems  to  me  to  have  a  ma- 
terial bearing  upon  the  issue  of  paymmt  or 
nonpayment  Mr.  Oeorge  E.  Clymer,  a  so- 
licitor of  this  court  was  employed  by  the 
finance  d^artment  of  the  city  of  Newark 
to  perfect  title  to  lands  acquired  by  the  city 
imder  the  provisions  of  the  Martin  act  and 
for  that  purpose  it  became  his  duty  to  ex- 
amine the  titles  and  search  for  incimibrances 
upon  a  great  many  different  parcels  of  land. 
In  June,  1882,  he  was  engaged  in  bunting 
up  the  title  to  a  particular  lot  of  land, 
and  mistook  for  the  lot  he  was  search- 
ing the  premises  covered  by  the  mortgage 
in  this  case,  and  found  the  record  of  this 
mortgage  riom  Bock  to  Mulford,  and  saw 
that  Mr.  Mnlford  was  therein  described  as 
living  in  Morris  county.    Just  at  that  time 


he  casually  met  in  the  register's  office  Mr. 
Charles  A.  Bathbnn,  solicitor  of  the  complain- 
ants herein,  who  lives  in  Madison  and  prao- 
tlces  in  Newark,  and  happened  to  be  the  conn- 
s' of  Mrs.  Mnlford,  one  of  the  complainants. 
Mr.  Clymer  asked  Mr.  Bathbtm  If  he  knew 
Mr.  Mulford,  and  called  his  attention  to  this 
mortgage.  Mr.  Rathbun  thaeupon  called 
Mrs.  Mulford's  attention  to  It  Mr.  Clymer 
also  very  shortly  after  saw  Mr.  Brown,  who 
appeared,  by  the  record,  to  be  the  owner 
of  the  premises,  and  had  two  interviews  with 
him.  In  the  course  of  which  he  ascertained 
that  he  had  made  a  mistake,  and  that  he 
had  nothing  further  to  do  with  the  mort- 
gaged premises.  He  swears  that  in  one  of 
those  Interviews  he  mentioned  to  Brown  that 
there  was  a  mortgage  on  the  property  hdd 
by  Mr.  Mulfcxrd,  and  that  Mr.  Kxiwn  told 
him  that  he  knew  It;  that  the  property  had 
come  to  him  from  his  father-in-law,  and 
that  the  matter  of  the  adjustment  of  the 
Mulford  mortgage  was  in  the  hands  of  Judge 
Thomas  S.  Henry;  and  that  Judge  Henry 
had  told  him  to  be  quiet  and  the  matter 
would  soon  outlaw;  that  a  bond  and  mort- 
gage would  outlaw  in  20  years,  and  this  had 
but  a  short  time  longer  to  run,— and  that 
he  (Clymer)  told  Mr.  Brown  that  that  de- 
p^ided  on  the  drcumstances  of  the  eaae; 
that  a  payment  of  Interest  or  on  acconnt 
would  bring  the  matter  within  the  statute, 
no  matter  what  Judge  Henry  said.  He  fur- 
ther says  that  Mr.  Brown  told  him  that  the 
mortgage  had  never  been  paid.  Pressed  on 
cross-examination,  Mr.  Clymer  said  that  he 
was  quite  sure  that  Mr.  Brown  had  said 
that  the  mortgage  was  not  paid,  and  gave, 
as  near  as  he  could,  the  language  used  by  Mr. 
Brown,  thus:  "When  I  referred  to  the  mort- 
gage, he  (Brown)  then  said,  Tes,  I  know 
about  that;  it  has  never  been  paid,'  and 
that  Judge  Henry  hod  told  him  that  it  would 
outlaw  In  twenty  years.  Q.  Did  he  use  the 
word  "paid?'  A.  Yes,  sir;  I  think  he  did." 
Mr.  Clymer's  evidence  is  attacked  on  the 
ground  that  tho-e  is  reason  to  believe  that 
he  and  Mr.  Bathbun  have  some  sort  of  col- 
lusion to  resuscitate  a  stale  claim  on  specu- 
lation, but  there  Is  not  the  least  evidence  to 
warrant  the  charge.  He  appears  to  be  en- 
tirely disinterested,  and  the  evidence  shows 
that  he  was  by  no  means  a  willing  witness. 
In  opposition  to  this  evidence,  however. 
Brown  swears  positively  that  no  such  con- 
versation ever  took  place.  He  does  not  at- 
tempt to  give  a  different  version  of  it  but 
he  denies  positively  that  Mr.  Clymo:  men- 
tioned the  Mulford  mortgage,  or  any  mort- 
gage whatever,  to  him,  or  that  Judge  Henry*! 
name  was  mentioned.  He  goes  so  far  as  to 
deny  that  he  bad  ever  heard  of  the  mort- 
gage until  demand  waa  made  upon  him  by 
the  solicitor  of  the  complainants  h»'ein,  and 
that  was  some  time  after  his  Interview  with 
Clymer.  Now,  I  am  unwilling  to  believe  that 
Mr.  Clymer  manufactured  his  story  out  ot 
the  solid.    I  might  have  been  willlug  to  b» 
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Here  that  h«  mlaimderstood  Mr.  Brown,  and 
that  Mr.  Brown  did  not  Intend  to  say  to 
him  that  the  mortgage  had  nev^  been  paid; 
but  that  la  something  quite  dlfferoit  from 
believing  that  Mr.  Glymer  manufactured  a 
Btory  oat  of  the  solid.  And  it  la  here  to  be 
observed  that  Mr.  Brown  had  it  In  his  power 
to  support  one  part  of  his  sweeping  denial 
by  producing  Judge  Henry  to  swear  that 
there  never  had  been  any  ccmsultatlon  be- 
tween him  as  counsel  and  Mr.  Brown  as 
client  as  to  this  mortgage,  and  that  he  neyer 
had  advised  hbn  that  it  would  outlaw  in  a 
shut  time.  For  these  reasona  I  come  to 
the  conclusion  that  the  wedght  of  the  evl- 
i&xce  is  against  the  theory  that  the  bond  and 
mortgage  have  been  paid. 

With  regard  to  attempting  to  ascertain  the 
degree  of  blame  resting  upon  the  one  party 
at  the  other  toe  the  loss  of  these  instro- 
ments,  I  am  unable  to  see  that  there  Is  any 
more  blame  resting  upon  the  complainants' 
testator  toe  losing  this  bond  and  mortgnge, 
npon  the  theory  of  its  nonpayment,  than 
th^e  is  upon  the  mortgagor  for  failing  to 
have  It  canceled  of  record,  and  for  losing  it, 
upon  the  theory  of  its  being  paid.  I  will 
advise  a  decree  for  the  complainants. 


(78  Hd.  461) 

BRADT  V.  BRADT  et  al.,  (three  cases,  Nos. 
19,  21,  and  23.)  NAYLOB  et  al.  v.  SAME, 
(No.  20.)  8ADTLER  et  aL  v.  SAME.  (No. 
22.) 

(Ck>urt  of  Appeals  of  Maryland.    Jan.  12,  1884.) 

Wnxs— Natube  ov  Estate— Lapsiho  and  Adbmp- 
noK  or  Legaoibb. 

1.  A  wife  does  not  take  absolately  nnder 
a  win  giving  her  all  of  testator's  estate  for 
life,  witu  power  to  dispose  of  the  profits  and 
any  of  the  goods  and  chattels,  where  a  further 
clause  directed  the  payment  of  a  certain  amount 
to  a  son  after  the  expiration  of  the  life  estate, 
and  pointed  out  the  sources  of  payment. 

2.  Testator   gave   a   life   estate  in   all   his 

groperty  to  his  wife,  and  a  legacy  to  a  son,  to 
e  paid  after  the  expiration  of  such  estate. 
Beta,  that  a  payment  out .  of  the  property  by 
tiie  wife  to  the  son  operated  as  a  satisfaction, 
pro  tanto,  of  the  legacy. 

3.  A  specific  legacy  of  ail  the  cows  of  testa- 
tor lapses  where  none  of  the  cows  owned  by 
testator  at  the  execution  of  the  will  were  living 
at  his  death. 

4.  Where  a  will  gives  testator's  wife  power 
"to  dispose  of  any  of  the  goods  and  chattels," 
and  the  wife  disposes  of  horses,  a  specific  leg- 
acy of  these  horses  fails. 

5.  A  bequest  in  trust  of  all  the  "ground 
rents  of  which  I  shall  die  seised"  vests  in  the 
beneficiary  all  the  ground  rents  which  testator 
possessed  at  the  time  of  his  death. 

6.  A  lease  for  99  years  of  a  ground  rent, 
after  a  devise  of  it,  does  not  operate  as  an 
ademt>tlon  of  the  devise. 

Appeals  from  drcnlt  court  of  Baltimore 
dty. 

Bin  by  John  W.  &  Brady  in  his  own  right, 
as  surviving  admlnistratcH:  of  the  estate  of 
Samuel  Brady,  Sr.,  deceased,  as  trustee  Under 
the  will  of  said  Samuel  Brady,  Sr.,  and  as 
administrator  of  the  estate  of  Ann  Mary 
Proctor  Brady,  deceased,  widow  uf  said 
Samuel  Brady,  Sr.,  against  Arunab  S.  A 


Brady  and  ethers,  to  obtain  a  Judicial  con- 
struction of  certain  provisions  of  the  will  of 
said  Samuei  Brady,  Sr.  From  the  decree, 
plaintiff  appeals,  and  defendants  file  cross  ap- 
peals.    Affirmed  in  part,  and  reversed  In  port. 

Argued  before  ROBINSON,  O.  J.,  and 
BBTAN,  McSHBRRT,  PAOB,  and  ROB- 
ERXa  JJ. 

Wm.  A  Fisher,  W.  Oabell  Bruce,  and  D.  K. 
Este  Fisher,  for  appellant.  F.  W.  Story,  W.  P. 
Lewis,  Jr.,  F.  C.  Slinglufl,  J.  I.  Yellott  &  Son, 
Barton  &  Wilmer,  and  S.  H.  Lauchheimer,  for 
appellees. 

ROBERTS,  J.  The  record  in  this  case 
brings  before  this  court  for  review  and  de- 
termination five  appeals  taken  by  vtu-lous 
parties  in  lnta*est  from  the  decree  passed  by 
the  circuit  court  of  Baltimore  city.  The  ques- 
tions presented  by  these  appeals  have  been 
argued  together,  and  will  be  disposed  of  as 
hereinafter  indicated.  The  bill  was  filed  for 
the  purpose  of  obtaining  a  Judicial  construe- 
tioa  of  certain  provisions  of  the  last  will  of 
Samuel  Brady,  Sr.,  late  of  Baltimore  coimty. 
The  testator  executed  his  will  on  ihe  1st  of 
November,  1SQ2,  and  died  in  December,  1871, 
and  now,  after  the  lapse  of  more  than  20 
years  since  his  death,  doubts  have  arisen  as 
to  the  construction  proper  to  be  placed  upon 
certain  parts  of  his  will.  The  bill  Is  filed  by 
John  W.  S.  Brady,  in  his  own  right,  ns  the 
surviving  administrator  with  the  will  an- 
nexed of  the  estate  of  Samuel  Brady,  Sr.,  and 
as  trustee  under  the  several  trusts  of  said 
will,  and  as  the  administrator  of  the  estate 
of  Ann  Mary  Proctor  Brady,  deceased,  widow 
of  said  Samuel  Brady,  Sr.  The  dcfendnuts 
are  all  the  other  parties  interested  in  the  es- 
tate of  said  testator.  In  the  prior  appeal 
the  questions  presented  for  consideration 
arise  under  the  provisions  contained  In  the 
first  and  second  clauses  of  the  will,  which 
read  as  follows:  "Firstly.  After  the  pay- 
ment of  my  debts  and  funeral  expenses,  I  do 
give  and  bequeath  to  my  dear  wife,  Ann 
Mary  Proctor  Brady,  for  and  during  her 
natural  life,  all  my  estate,  real,  personal,  and 
mixed,  with  power  to  receive,  take,  and  col- 
lect the  rents,  issues,  and  profits  thereof,  and . 
the  same  to  dispose  of,  in  all  respects,  as  she 
may  think  proper,  and  with  power,  also,  to 
use  at  her  discretion,  exchange,  dispose  of,  and 
renew  any  of  my  personal  goods  and  chattels 
requisite  to  the  comfort  and  enjoyment  of 
herself  and  family.  I  further  give  and  be- 
queath unto  my  said  wife,  her  heirs  and  as- 
signs, forever,  my  two  slaves,  PrisciUa  Jones 
and  A""i  her  daughter,  to  be  by  her  dis- 
posed of,  by  will  or  otherwise,  as  to  her  may 
seem  best  for  their  welfare.  After  the  said 
life  estate  shall  have  expired,  my  will  Is: 
Secondly.  I  give  and  bequeath  unto  my  son 
Benjamin  Franklin  Brady,  now  in  CaUfomia, 
and  his  heirs  and  assigns,  forevw,  the  sum  of 
sixteen  thousand  dollars,  ($16,000,)  to  be  paid 
to  him  or  them  within  three  years  after  the 
death  of  my  wife,  said  stmi  to  be  provided  for 
as  follows,  to  wit:    Firstly,  the  cash  on  hand 
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beloDcIiig  to  tka  estate  aa  far  as  the  same  will 
saffloe;  secondly,  tbe  money  realized  from 
the  payment  or  sale  of  pnnnlssory  notes,  and 
the  sale  o£  my  Baltimore  city  stock,  and 
other  stocks  and  mortgages  and  other  se* 
curlties,  which  I  hereby  authorize  and  direct 
shall  be  sold  for  that  purpose;  thirdly,  an  the 
money  I  have  loaned  my  son  John  William  S. 
Brady,  to  be  devoted  to  said  fund;  and, 
fourthly,  the  proceeds  of  sale  of  my  Pimllco 
Road  farm,  which  I  also  will  and  direct  shall 
be  sold,  the  whole,  or  so  much  of  the  above 
as  may  be  necessary,  to  be  devoted  to  the 
payment  of  the  said  sum  of  sixteen  thousand 
dollars,  hereby  devised  to  my  son  Benjainln, 
his  heirs  and  assigns,  forever;  and  this  devls* 
is  Intended  to  be  his  entire  share  of  my  estate^ 
and  to  except  him  as  coheir  to  the  balance." 
After  tbe  death  of  the  testaiac,  letters  of  ad- 
ministration com  testamento  annexo  were 
granted  to  John  W.  S.  Brady,  and  Samuel  W. 
Brady,  Jr.,  who  qualified  and  proceeded  with 
the  settlement  at  tbe  estate.  Ob  December 
17,  1872,  they  passed  an  account  In  the  or- 
plans'  court  of  Baltimore  county,  by  which 
the  entire  residue  of  the  personal  estate,  after 
paying  debts,  funeral  expenses,  and  costs  of 
administration,  was  distributed  and  delivered 
over  to  the  testator's  widow.  It  appears 
trova  the  testimony  that  the  entire  supervir 
slon  of  this  residue,  and  also  of  the  real  estate 
of  which  the  testator  died  seised,  was,  at  tbe 
instance  and  on  behalf  of  the  widow,  taken 
by  her  son  Samuel  W,  Brady,  Jr.,  who  con- 
tinued to  give  his  attention  to  it  until  his 
death,  which  occurred  December  80,  1890. 
The  testimony  shows  that  all  o£  the  Balti- 
more dty  stock,  all  of  the  Franklin  Bank 
stodc,  and  three  shares  of  the  Frederick 
Turnpike  stock  were  sold,  and  the  proceeds 
delivered  to  the  widow.  Mrs.  Brady,  the 
widow  of  testator,  died  August  3,  1892.  At 
the  time  of  her  death  no  part  of  the  residue 
which  had  been  turned  over  to  her  by  the 
administrators  remained,  except  one  share  of 
the  Chesapeake  Bank  stodt,  three  shares  of 
Frederick  Turnpike  Btodc,  the  library,  cer- 
tain furniture  of  small  value,  and  some  old 
farming  implements.  The  balance  of  the 
residue  had  been,  by  the  widow,  either  con- 
sumed, lost,  or  destroyed  through  use  and 
decay,  or  applied  in  payment  of  taxes  and 
other  expenses  on  the  real  estate  of  testator, 
which  was  largely  luproductlve.  The  widow 
had  also  advanced  out  of  said  residue,  to  tes- 
tator's son  Benjamin,  the  sum  of  $7,000  on 
account  of  the  legacy  of  fl6,000  which  had 
been  bequeathed  to  him. .  Since  tbe  death  of 
Samuel  Brady,  Jr.,  in  December,  1880,  his 
widow,  Helen  8.  Brady,  has  sold  the  farm- 
ing Iroidements  for  the  sum  of  $18,  the 
fnrDltore  has  been  in  part  sold  and  partly 
divided,  by  consent  of  the  parties  interested, 
and  the  library  remains  to  be  delivered  to  the 
parties  entitled  under  the  will. 

The  queetl<m  now  arises  as  to  whether  the 
personal  r^resentatlves  have  made  such  dls- 
pofitlon  of  the  residue  of  the  personal  estate 
9t  their  testator  as  was  contemplated  by  him; 


and,  aecondlyt  wta  tiie  tastator's  widow  en- 
titled to  receive  said  resldae,  aad  treat  it  as 
If  the  Items  constituting  tbe  same,  and  the 
tide  thereto^  vested  absolately  ia  herT  These 
questions,  while  not  entirely  free  frnm  diffi- 
culty, are,  we  think,  easy  aC  8<dntloo.  We 
think  the  testator  never  Intended  to  authorize 
his  personal  representatives  to  deal  with  the 
residue  of  his  personal  estate  in  the  mannet 
in  which  th^  have,  nor  did  he  hare  it  in 
contemplation  that  his  widow  was  ever  to 
have  any  audi  dominion  over  said  resldne  as 
Ae  has  asserted.  In  seeking  to  ascertain  the 
testator's  Intratlon,  recourse  should  be  bad 
to  the  entire  will;  otherwise,  a  very  narrow 
and  unnatural  construction  will  follow,  ut- 
terly at  variance  with  the  objects  sought  to 
be  accomplished  by  the  testator,  and  the  true 
meaning  of  his  testament  Taking  the  pro- 
visions of  the  first  and  second  clauses  of  this 
wlU,  It  is  clear,  beyond  all  doubt,  that  In  the 
first  Instance  the  testator  Intended  to'  make 
"provisions  requisite  to  the  comfort  and  en- 
joyment of  his  widow  and  fb.mlly,"  and  In 
the  second,  in  equally  clear  and  ~  express 
terms,  to  bequeath,  as  a  legacy  to  his  son 
Benjamin,  the  sum  of  $16,000.  The  first  and 
second  clauses  should  be  read  togetho:,  for 
the  reason  that  neither  is  capable  of  proper 
construction  without  the  aid  of  the  other; 
but,  considered  together,  proper  regard  being 
had  to  the  provisions  generally  of  the  whole 
will,  there  does  not  appear  to  be  much  diffl- 
oulty  In  ascertaljBing  the  testator's  true  mean- 
ing. Tet  we  do  not  think  that  the  first 
clause,  taken  by  Itself,  admits  of  any  such 
construction  as  that  which  governed  the  con- 
duct of  the  administrators  in  tinning  over 
the  resldne  ot  the  personal  property  to  the 
widow.  The  testator  says:  "After  the  pay- 
ment of  my  debts  and  funeral  expenses,  I  do 
give  and  bequeath  to  my  wife,  Ann  Mary 
Proctor  Brady,  for  and  during  her  natnral 
life,  all  of  my  estate,  real,  personal,  and 
mixed,  with  power  to  receive,  take,  and  eei- 
lect  the  rents,  issues,  and  profits  thereof,  and 
the  same  to  dispose  of,  in  all  respects,  as  she 
may  think  proper."  Therefore,  the  ijower 
"to  receive,  take,  and  collect"  can  by  no  pos- 
sibility refer  to  anything  more  than  the  rents. 
Issues,  and  profits  of  the  whole  estate.  These 
the  widow  Is  empowered  "to  dispose  of,  in 
all  respects,  as  she  may  think  proper."  Then 
follow  the  words,  "and  with  power,  also,  to 
use  at  her  discretion,  exchange,  dispose  of, 
and  renew  any  of  my  personal  goods  and 
chattels,  requisite  to  the  comfort  and  enjoy- 
ment of  herself  and  family."  Here  we  have 
an  absolute  control  over  tbe  rents,  issuesi 
and  profits  of  the  entire  estate,  and  ohly  a 
power,  in  her  discretion,  to  exchange,  dispose 
of,  and  renew  the  "goods  and  chattels"  to  an 
extent  requisite  to  the  oomfort  and  enjoy- 
ment of  herself  and  family.  It  la  proper  hoe 
to  remark  that  a  power  conferred  must  not 
be  confounded  with  an  estate  conveyed.  The 
power  of  the  widow  to  use  and  employ  the 
life  estate  is  broad  and  comprehensive,  but 
not  suQclentiy  so  to  obange  tbe  character  «f 
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the  estate  which  aha  took  vs&er  the  wlU. 
The  power  to  use  confers  no  authority  to  con- 
sume or  destroy,  tinless  a  rea8«»uible  nsf  la 
the  consumption  or  destruction  of  the  subject 
of  the  bequest  If,  hoirever,  any  doubt  could 
be  entertained  as  to  the  testator's  intention 
respecting  the  estate  which  his  widow  took, 
reference  need  only  be  had  to  the  proTlsions 
of  the  second  clause  of  the  will,  which  Is 
preceded  by  these  suggestive  words:  "And, 
after  the  said  Ufe  estate  shaQ  have  expired, 
my  will  Is."  Then  follows  the  clause  In 
whkdi  proTlsion  Is  made.  In  express  terms, 
for  a  legacy  of  $16,000  to  be  paid  to  testator's 
■on  Benjamin,  his  heirs  and  assigns,  fwever, 
within  three  years  after  the  death  of  the 
widow.  The  legacy  is  clearly  demoostratlve 
In  Character^  and  Its  sources  of  payment  are 
distinctly  and  definitely  pointed  out,  and  the 
testator,  In  the  latter  part  of  the  second 
clause,  says  that  "this  devise  Is  Intended  to 
be  his  [Benjamin's]  entire  share  of  my  es- 
tate, and  to  except  him  as  coheir  to  the  bal- 
ance." lilke  restrictions  will  be  found  In 
varloTU  clauses  of  the  will,  and  notably  the 
twelfth,  Imposed  by  the  testator  upon  the  In- 
terest which  Benjamin  takes  under  the  will. 
The  items  of  account  which  go  to  make  up 
the  residue  of  the  i)ersonal  pn^Mrty  turned 
over  t»  the  widow  by  the  administrators,  as 
disclosed  by  the  Inventory,  list  of  debts,  and 
the  account,  are  mainly  those  which  the  tea- 
tatw  had  dedicated  to  the  payment  of  Benja- 
min's legacy,  and  were  not  Intended  to  be  de- 
stroyed or  consumed  by  their  use  or  appro- 
priation by  the  widow.  The  terms  employed 
by  the  t^totor  In  creating  this  legacy  not 
only  point  out  the  funds  tconi  which  it  shall 
be  paid,  but  they  Indicate,  In  the  plainest 
taaaaa,  how  the  funds  themsdves  shall  be 
applied.  When  he  names  the  first  class  he 
says,  "the  cash  on  hand  belonging  to  the  es- 
tate, as  far  as  the  some  will  suffice."  He 
does  not,  however,  refer  to  any  balance  re- 
maining unspent  or  undisposed  of,  but  a  fund, 
the  issues  and  profits  of  which  should  go  to 
the  widow  diving  life,  and,  at  the  expiration 
thereof,  the  cash  on  hand  at  the  time  of  his 
death  to  be  applied  in  payment  of  the  legacy, 
■o  far  as  the  same  may  be  sufllclent  for  the 
purpose.  In  no  part  of  this  testament  la 
there  any  reference  to  a  sale  of  stocks,  mort- 
gagea,  promissory  notes,  and  other  securities, 
save  that  which  Is  to  be  found  in  the  second 
clause,'  and,  after  referring  to  them,  he  says, 
"which  I  hereby  autborixe  and  direct  shall  be 
sold  for  the  purpose  of  supplying  a  fund  from 
which  Benjamin's  legacy  shall  be  paid." 
Here  he  gives  a  clear  and  distinct  assertion 
of  his  wishes  and  Intenttons,  and  it  appears 
to  us  difficult  to  misconc^ve  or  misconstrue 
them.  The  second  clause  then  continues: 
"fRiirdly,  all  the  money  I  have  loaned  my 
son  John  W.  S.  Brady,  to  be  devoted  to  said 
fund;  and,  fourthly,  the  proceeds  of  sale  of 
Flmllco  Boad  farm,"  which,  however,  the 
testator,  after  executing  his  will,  sold,  and 
the  legacy  as  to  this  fund  became  and  was 


fltereb>r  adeemed.  If  tiie  oetastructlon  eon- 
tended  for  by  the  appellant  In  the  first  of 
these  appeals  be  the  one  proper  to  be  applied, 
—that  is  to  say,  that  the  course  pursued  by 
the  administrators  in  turalng  over  said  resl- 
d^ie  to  the  widow  was  in  accordance  with  the 
true  meaning  of  the  testator,  and  that  the 
widow  was  authorized  to  dispose  of  said  resi- 
due as  stated,— then  the  testator.  In  putting 
Into  his  testameht  the  second  clause  thereof, 
acted  without  proper  motive  and  in  an  un- 
meaning manner  In  providing  for  a  legacy 
which,  by  a  preceding  clause,  he  Indicated 
should  never  be  paid;  but  if  he  was  prompt- 
ed, as  we  think  he  was,  by  a  worthy  motiye, 
and  was  seriously  seeking  the  discharge  of 
what  he  considered  a  duty  to  his  son  Benja- 
min, in  providing  a  fund  from  which  said 
legacy  was  to  be  paid,  then  he  only  Intended 
that  bis  widow  should  receive,  take,  and  oA- 
lect  the  rents,  Issues,  and  profits  of  his  entire 
estate  for  and  during  her  natural  life,  with 
power  to  exchange,  dispose  of,  and  renew  his 
personal  "goods  and  chattels."  In  the  use 
of  the  t«in  "goods  and  chattels"  we  think  It 
clear  that  the  testator  did  not  mean  to  In- 
clude therein  any  property  which,  by  the 
language  of  the  second  clause,  he  has  provid- 
ed shall  constitate  part  of  the  funds  from 
which  Benjamin's  legacy  Is  to  be  paid. 
With  this  restriction  upon  the  term,  it  is  en- 
titled to  Its  usual  legal  signification. 

In  the  construction  of  the  first  and  second 
danses  of  the  will  we  have  been  referred 
to  no  authority  bearing  upon  the  subject, 
nor  have  wb  thought  it  necessary  to  sustain 
our  views  by  refa«nce  to  many  authorities, 
as,  in  our  opinion,  the  language  of  the  will 
Itself  supplies  all  that  is  requisite  to  guide 
us  In  ascertaining  the  testotrar's  meaning. 
The  question  is-  not,  however,  a  new  one. 
In  Constable  v.  Bull,  3  De  Gex  &  S.  411, 
the  language  of  the  will  was:  "I  give,  de- 
vise, and  bequeath  unto  my  dear  wtCe,  Hary 
Ann  Constable,  all  and  every  my  estate  and 
effects,  goods,  chattels,  houses,  lands,  maaeya, 
ete.,  and  wheresoever  the  samb  may  be  at 
the  time  of  my  decease,  for  her  sole,  separate 
use  and  benefit  I  further  give,  wUi,  and 
direct  that,, at  the  decease  of  my  said  wife, 
whatever  remains  of  my  said  estate  and  ef- 
fects shall  go  to,  and  be  equally  divided, 
share  and  share  alike,  between,  the  following 
persons  hereinafter  named,"  etc.  It  was 
held  that  this  gave  only  a  life  estate  to  the 
widow.  Again,  In  the  case  of  Blbbens  v. 
Potter,  10  Ch.  DIv.  738,  Bmlly  Blbbens,  by 
her  will,  gave  her  sister,  Ann  Maria  Blb- 
bens, all  her  estate  and  effects,  both  real 
and  personal,  for  her  own  use  and  benefit 
absolutely.  By  a  codicil  made  afterwards, 
and  directed  to  be  takoi  as  a  part  of  her 
will,  she  added:  "After  the  death  of  my 
sister,  Ann  Maria  Blbbens,  I  give,  devise, 
and  bequeath  all  property  of  mine  which 
may  then  be  remaining  to,"  ete.  The  vice 
chancellor  held  4hat  construing  the  will 
and  codicil  together,  the  gift  to.  Aim  Maria 


Digitized  by  V^OOQ  IC 


518 


ATLASTIO  RBPOBTBB,VoL.  28. 


(Md. 


wu  cat  down  to  a  Hfe  estate.  And  in  Oou- 
die  T.  JoHnston,  100  Ind.  427.  10  N.  E.  296^ 
tlie  language  of  the  will  was:  "I  give,  gran^ 
and  bequeath  to  my  wife,  for  her  use  during 
her  natural  lifetime,  all  th6  rest  and  residue 
ot  my  estate,  real  and  personal,  not  men- 
tioned in  item  No.  1  of  this  will,  she  to  have 
the  control  and  management  of  the  same; 
and  at  her  death  all  of  said  personal  estate 
remaining,"  etc.,  "shall  go  to  and  be  equally 
divided  among  my  grandchildren,"  etc.  The 
court  held  that  the  controlling  words  of 
the  will  wore,  "for  her  use  during  her  natu- 
ral lifetime,"  and  that  th«-e  were  no 
other  words  of  equal  power  in  the  instru- 
ment In  the  case  of  Rhode  Island  Hospital 
Trust  Ck).  V.  Commercial  Nat  Bank,  1  New 
Eng.  Rep.  20,  the  supreme  court  of  Rhode 
Island  was  called  upon  to  construe  the  will 
of  Mrs.  Burnslde,  by  wUich  she  devised  and 
bequeathed  all  her  property,  real  and  per- 
sonal, to  her  husband,  Gen.  Burnslde,  for 
life,  "with  full  power  and  authority,  at  pleas- 
ure, to  sell,  transfer,  and  convey  any  portion 
of  my  personal  property  and  estate,  executu 
the  requisite  conveyances  thereof,  receive  the 
proceeds  of  any  such  sale  or  sales,  and  ap> 
ply  and  appropriate  the  net  proceeda  there- 
of to  and  for  his  own  use,  benefit  and  be- 
half.  forever."  All  the  estate  of  the  testa- 
trix remaining  at  the  decease  of  Gen.  Burn- 
slde is  given  to  her  mother  for  life,  and  then 
to  other  persons  and  charities.  Durfee, 
O.  J.,  delivering  the  opinion  of  the  court, 
says:  "We  think,  however,  that  when,  in  a 
will,  the  gift  to  the  first  taker  is  expressly 
limited  to  him  for  life,  it  is  not  enlarged  into 
an  absolute  gift  by  the  mere  annexation  of 
a  power  to  him  to  dispose  of  or  appropriate 
the  fee  or  capital,  at  least  when  the  power 
is  only  a  power  to  dispose  of  or  appropriate 
the  fee  or  capital  during  his  life;  for,  as 
has  been  well  said,  'An  express  bequest  of 
an  estate  for  life  negatives  the  intention  to 
give  the  absolute  property,  and  converts 
the  superadded  right  of  disposition  into  a 
mere  power.'  Dmson  t.  Mitchell,  26  Ala. 
860." 

We  are  constrained  to  hold  in  this  case 
that  the  administrators  have  wholly  misap- 
prehended their  duty  In  transferring  to  the 
widow  the  residue  of  the  personal  estate, 
and  in  allowing  her  to  use  and  consume  it 
as  she  has,  but  they  should,  with  the  restric- 
tion we  have  imposed  as  to  the  "goods  and 
chattels,"  have  invested  said  residue,  or  have 
retained  the  Investment,  as  made,  safe  and 
reliable,  so  as  to  secure  the  Issues  and  prof- 
itst  to  the  widow  for  life,  and  the  principal, 
aftor  her' death,  to  pay  Benjamin's  legacy, 
and  thus  have  fulfilled  the  design  of  the  tes- 
tator a?  expressed  in  his  testament  If  the 
administrators  had  complied  with  the  pro- 
visions of  article  9S,  !  10,  of  Code,  they 
would  have  found  complete  protection,  and 
liave  followed  the  plainly  expressed  inten- 
tion of  the  testator.  The  advancement  of 
$7,000  made  to  Benjamin  by  the  widow  in 


her  lifetime  must  be  taken  to  be  paid  on 
account  of  his  said  legacy,  and  when  a 
prober  accounting  shall  be  had  by  and  be- 
tween the  said  Benjamin  and  the  surrivlng 
administrator,  according  to  the  views  herein 
expressed,  and  the  first  second,  and  third 
sources  of  payment  of  said  legacy,  pointed 
out  by  the  testator  in  the  second  clause  of 
his  will,  shall  fail  to  yield  a  sum  sufficient 
to  discharge  said  legacy  after  deducting  said 
advancement  then  the  unpaid  balance  is 
whcdly  lost  to  said  Benjamin,  and  there  re- 
mains no  fund  from  which  it  can  be  paid. 
It  results  necessarily,  from  what  we  have 
said,  that  if,  as  we  think  the  record  shows, 
the  whole  personal  estate  was  worth  $19,- 
315.63,  and  we  deduct  therefrom  the  house- 
hold and  farming  chattels,  valued  at  $3,656.- 
85,  and  also  the  debts  and  expen^e8  of  the 
settlement  of  the  estate,  amounting  to  $3,- 
646.59,  there  remains  the  sum  of  $12,105.09, 
subject  to  be  credited  with  the  sum  of 
$7,000  advanced  to  Benjamin  on  account  of 
his  legacy,  and  there  will  yet  remain  due  to 
Benjamin  the  sum  of  $5,105.09  on  his  legacy, 
for  which  the  administrator  must  account 
to  said  Benjamin.  If  the  data  contained  in 
the  record,  to  which  reference  has  Just  been 
made  in  ascertaining  the  balanc«>  due  Ben- 
jamin, should,  on  the  further  trial  of  the 
cause,  be  found  to  be  incorrect  "unh  errors 
will  be  corrected  by  the  court  below,  such 
data  being  employed  for  the  sole  purpose  of 
Illustrating  the  method  by  which  the  balance 
due  on  Benjamin's  legacy  should  be  ascer- 
tained. We  think  the  record  clearly  shows 
that  the  administrators  were,  at  the  time 
they  turned  the  residue  of  the  personal  es- 
tate over  to  the  widow,  aware  that  the 
widow  was  only  entitled  to  the  issues  and 
profits  of  the  notes,  stocks,  and  securities, 
during  her  natural  life,  of  which  the  testa- 
tor died  possessed,  as  by  their  account  tbey 
ask  to  be  credited  with  the  same  "a«  sole 
legatee  for  and  during  her  natural  life." 
If  she  was  entitled  only  to  a  life  estate,  the 
testator  never  could  have  contemplated  their 
destruction  or  consumption,  especially  as  he 
has  clearly  Indicated  the  purpose  which  they 
were  intended  to  subserve,  sufficient  to  dis- 
charge said  legacy  after  deducting  said  ad- 
vancement, then  the  unpaid  balance  is  whol- 
ly lost  to  said  Benjamin,  and  th»e  remains 
no  fund  from  which  it  can  be  paid. 

The  only  questions  presented  by  the  ap- 
peal of  Helen  S.  Brady,  administratrix  of 
Samuel  Brady,  Jr.,  have  been  correctly  dis- 
posed of  by  the  court  below.  She  is  enti- 
tled to  receive  the  library,  and  the  same 
should  be  delivered  to  her.  The  specific  leg- 
acy of  all  the  cows  of  the  testator  to  his  son 
Samuel  is  lost  to  said  administratrix,  for 
the  reason  that  none  of  the  cows  owned  by 
the  testator  at  the  date  of  the  execution  of 
his  will  were  living  at  tlie  time  of  his  death. 
Kunkel  v.  MacGlll,  56  Md.  123.  The  leg- 
acy of  three  good  horses  to  the  said  Samuel, 
which  were  turned  over  to  the  widow  bgr  the 
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admlniatraton,  and  by  her  used  or  dispoBed 
of,  and  not  in  existence  at  tbe  time  of  ber 
deatli,  was,  in  consequence  thereof,  lost 
The  horses  constituted  a  part  of  the  "goods 
and  chattels,"  which  the  widow  was  entitled 
to  nse,  and  in  thetar  use  she  was  not  restrict* 
ed  by  any  provision  contained  in  the  second 
clause  of  the  will.  The  farming  Implements 
stUI  in  existence  at  the  death  of  testator's 
widow,  and  which  he  owned  at  the  time  of 
bis  death,  were  sold  by  the  said  Helen  S. 
Brady,  and  for  them  she  must,  as  adminis- 
tratrix, account,  as  part  of  the  («tate  of  her 
decedent.  The  farming  implements  were  a 
spedflc  bequest  to  him,  and  only  so  far  as 
the  subject  of  the  bequest  is  lost  or  destroy- 
ed does  the  legacy  fall. 

We  come  now  to  the  consideration  of  the 
questions  which  arise  on  the  appeals  of 
Lewis  H.  Naylor  and  others,  and  of  Mary 
B.  Sadtler  and  others.  The  controversy  here 
tnms  upon  the  construction  proper  to  be 
placed  upon  the  eighth  and  ninth  clauses  of 
the  will.  By  the  eighth  clause  the  testator 
says:  "I  bequeath  to  my  sons  John  and 
Samuel,  their  heirs  and  p^i'sonal  represen- 
tatlTes,  all  my  ground  rents  of  which  I 
shall  die  seised  and  possessed,  in  trust  and 
confidence  for  the  sole  and  separate  tise  of 
my  daughter,  Margaret  O.  Brady,  for  and 
during  her  natural  life,"  etc.  Margaret  O. 
was  unmarried  at  the  date  of  the  execution 
of  tbe  will,  and  subsequently  married  Dr. 
Naylor,  and,  dying,  left  surrlTlng  her  said 
husband  and  four  children.  We  think  the 
court  below  has  declared  the  testator's  true 
intent  and  meaning  in  the  construction  pla- 
ced* by  it  upon  the  eighth  clause  of  the  will, 
and  we  concur  In  holding  that  all  the  ground 
rents  of  which  the  testator  died  seised  pass- 
ed to  the  trustees  therein  mentioned  for  the 
benefit  of  testator's  daughter  Margaret  O., 
except  the  rent  reserved  on  the  Caroline 
street  lot  Code,  art  93,  {  321;  Dalrymple  t. 
Gamble,  68  Md.  628,  13  AM.  156;  State  t. 
Robinson,  57  Md.  502;  Oakes  v.  Oakes,  9 
Hare,  666;  Chase  v.  Stockett  72  Md.  240,  19 
Aa  761;  Campbell  v.  State,  62  Md.  7,  note 
supplying  omission  in  57  Md.  502.  We  are 
of  opinion  that  the  testator's  intentions  re- 
specting the  disposition  of  the  Caroline 
street  lot  have  been  expressed  in  terms  that 
require  neither  argument  nor  authority  to 
assist  in  giving  to  the  same  a  proper  con- 
struction, which  we  think  the  court  below 
has  correctly  announced.  The  lot  out  of 
which  this  rent  was  created  was,  by  the 
provision  Of  the  ninth  clause,  devised  In 
trust  for  the  benefit  of  testator's  sons  Jef- 
ferson and  Thomas,  and  his  daughter,  said 
Margaret  and  the  subsequent  lease  of  it 
did  not  have  the  le^al  effect  of  an  ademp- 
tion of  the  devise.  Tbe  lease  was  for  99 
years,  renewable  forever,  and  the  reversion 
contained  in  the  lessor,  subject  to  tbe  con> 
ditlons  contained  in  the  lease.  This,  of 
course,  wrought  only  a  change  In  the  tenure 
of  the  estate,  and  the  rent  reserved  passed 


under    the   devise   contained   In   the'  ninth' 
clause. 

After  careful  examination  we  have  found 
no  error  In  the  disposition  made  by  the  court 
below  of  other  questicAs  argued  at  the  hearr 
Ing  of  these  appeals,  and  not  discussed  in 
this  opinion,  and  think  the  court  below  has 
correctly  determined  the  same,  but  for  the 
reasons  herein  assigned,  we  will  reverse  the 
decree,  in  so  far  as  it  relates  to  the  construc- 
tion of  tbe  first  and  second  clauses  of  the 
will,  as  stated  in  the  first  and  second  para- 
graphs of  the  decree,  and  as  to  the  other 
paragraphs  of  the  decree  we  affirm  the  same. 
It  follows  that  in  No.  21  the  decree  must  be 
reversed,  with  costs,  and  in  Nos.  19,  20,  22, 
and  23  the  decree  must  be  affirmed.  Decree 
affirmed  In  part  and  reversed  in  part  and 
remanded  for  further  proceedings  In  compli- 
ance with  this  opinion. 


(63  Conn.  38S) 
HALLENBECK  v.  GETZ. 
(Supreme  Court  of  Errors  of  Connecticnt     Oct 
25, 1893.)  y 

Pawnbrokers— "Recbivino"  TJnlawptji.  In- 
terest. 
Under  Gen.  St  §S  3003,  3005,  prohibiting 
a  pawnbroker  from  receiving  more  than  25  per 
cent  per  annum  for  loans  on  chattels,  and  pro- 
viding a  penalty  for  violating  such  provision,  a 
pawnbroker  is  not  liable  unless  he  has  actually 
received  the  unlawful  interest 

Appeal  from  court  of  common  pleas,  Hart- 
ford county;    Calhoun,  Judge. 

Action  by  William  H.  Hallenbeck  against 
Jacob  Getz  to  recover  a  penalty  for  the  tak- 
ing of  unlawful  Interest  on  a  loan  on  per- 
sonal property.  A  nonsuit  was  granted, 
which  the  court  refused  to  set  aside,  and 
plaintiff  appeals.     Afilrmed. 

H.  D.  Mlddleberger  and  H.  ©'Flaherty,  for 
appellant    J.  L>.  Barbour,  for  appellee. 

ANDREWS,  O.  J.  nils  Is  an  action 
brought  to  recover  a  forfeiture  under  sec- 
tions 3003  and  3005  of  the  General  Statutes. 
The  complaint  alleges,  in  substance,  that  the 
defendant  was  a  pawnbroker  In  the  city  of 
Hartford;  that  on  the  23d  day  of  Novem- 
ber, 1889,  the  plaintiff  delivered  to  the  de- 
fendant by  way  of  pledge  or  pawn  for  a. 
loan  of  9S,  a  double-barreled  gun  of  the  value 
of  $60;  and  that  tbe  defendant  as  such' 
pawnbroker,  took  and  received  from  the 
plaintiff  the  sum  of  $1.60  for  the  use  of  sai^ 
sum  of  $8  for  one  month,  which  sum  was 
more  than  tbe  lawful  rate  of  interest 
chargeable  by  law  for  the  use  of  money  loan- 
ed by  pawnbrokers  on  personal  property. 
There  was  a  second  count  under  which  no 
claim  was  made.  The  complaint  claimed 
damages  to  the  treble  value  of  the  gnm.  Tbe 
answer  denied  all  the  averments  in  the  com- 
plaint except  that  the  defendant  was  a 
pawnbroker.  Issue  was  Joined  to  the  Jury. 
All  the  evidence  offered  by  the  plaintiff,  so 
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far  M  It  bean  am  die  qnestion  of  taking  or 
recelrlng  Interest  by  the  defendant,  la  this: 
The  plalpttff  testifled:  "My  name  is  Wm. 
Watson  HaUenbedc  On  the  23d  day  of  No- 
yomber,  1889,  I  was  the  owner  of  a  donble- 
barreled  ahotgnn  worth  sixty  dollars.  On 
that  day  I  pawned  the  gun  with  Mr.  Gets 
for  a  loan  of  eight  dollars.  Mr.  Gets  gave 
me  the  eight  dollars,  and  a  pawn  ticket  by 
which  I  was  to  pay  him  nine  dollars  and 
fifty  cents  In  thirty  days  for  a  return  of  the 
property.  I  sent  Jcdin  Hendron  with  a  ten- 
dollar  bin  and  the  pawn  ticket,  and  told  him 
to  get  the  gnn  pawned  with  Gets  which  the 
ticket  called  for.  He  did  not  retnm  the  gnn 
to  me.  It  has  neyer  been  returned.  He 
brought  bade  to  me  the  ten-dollar  bUL  I 
wrote  <}etz  a  letter  afterwards,  making  a 
further  demand  for  a  return  of  the  proper- 
ty, but  received  no  reply."  John  Hendron 
testifled:  "I  am  an  expressman.  On  May 
23,  1890,  I  was  sent  for  to  go  to  Pratt  Sc 
Whitney's  shop.  I  went  and  saw  Mr.  Hal- 
loibeck.  He  gave  me  a  pawn  ticket  and 
a  ten-dollar  bill,  and  told  me  to  go  and  get 
the  gun  he  had  left  in  pawn  with  Mr.  Getz, 
the  pawnbroker.  I  went  to  Getz's  place, 
and  I  asked  for  the  gun.  Gets  asked  me 
how  much  I  was  going  to  pay  on  it  I  told 
him  nine  dollars  and  fifty  cents.  He  said 
that  was  not  enough;  that  he  ought  to  have 
more;  that  he  had  been  at  expense  in  keep- 
ing and  cleaning  the  gun;  and  that  I  might 
have  it  for  twelve  dollars.  I  told  him  I  had 
only  ten  dollars,  and  could  not  pay  any  more, 
and  asked  him  if  he  would  not  let  me  have 
the  gun.  He  said  'No,'  and  I  came  away,  and 
went  back  and  saw  Hallenbeck  and  told  him 
what  I  had  done,  and  gave  him  back  the 
ten-dollar  bill.  He  got  me  to  put  my  name 
and  the  date  on  the  back  of  the  ticket,  and 
paid  me  fifty  cents  for  my  services."  The 
plaintiff  then  rested  his  case,  and  the  defend- 
ant moved  for  Judgment  as  in  a  case  of  non- 
suit, which  motion  was  granted  by  the  court. 
Afterwards  there  was  a  motion  to  set  aside 
the  nonsuit,  which  being  refused,  the  plain- 
tiff appealed  to  this  court. 

We  think  the  nonsuit  was  properly  grant- 
ed. '  The  evidence  failed  to  show  that  the 
defendant  had  taken  or  received  any  i:inlaw- 
fql  interest.  He  had  not  taken  or  received 
liny  interest  whatever.  He  had  not  even  re- 
ceived the  amount  of  the  loan.  The  stat- 
ute which  fixes  a  rate  of  interest  beyond 
Which,  if  a  pawnbroker  takes  interest,  he  is 
liable  to  a  forfeiture,  is  penal  In  its  nature, 
and  must  be  construed  with  reasonable  strict- 
ness. Any  statute  which  imposes  a  penalty 
for  the  doing  or  omitting  an  act  is  penal. 
Especially  is  it  so  when  aa  action  for  the 
penalty  may  be  brought  by  a  common  In- 
former. 3  BL  Comm.  160;  Dwar.  St.  (Pot- 
ter's Bd.)  78,  74.  Bat,  wholly  apart  from 
the  rule  of  construction  applying  to  penal 
statutes,  the  nonsuit  was  correct.  Th4 
word  "take"  has,  indeed,  very  many  shades 
of  meaning.    The  precise  meaning  which  It 


la  to  bear  in  any  caae  d^ends  npon  the  sub- 
ject in  respect  to  which  it  is  used.  In  this 
statnte  it  means,  as  we  think,  that  the  pawn- 
broker, in  order  to  be  liable  to  the  penalty, 
must  take  the  unlawful  interest  in  sncA  a 
manner  that  he  gets  it  into  his  possession. 
He  must  take  it  in  tlie  sense  of  receiving  It. 
The  pawner  must  have  parted  with  it  Un- 
less this  is  done,  and  the  pawnbroker  has 
received  the  Interest  into  his  possession,  the 
I>enalty  of  the  stetnte  is  not  Incurred.  Mere- 
ly asking  for  the  forbidden  rate  of  Interest, 
or  demanding  it  or  charging  it  on  an  ac- 
count iMok,  is  not  enough.  "To  take"  means. 
In  its  general  sense,  "to  get  into  one's  pos- 
session or  power;  to  acquire;  to  obtain; 
to  procure;"  while  to  "receive"  means  "to 
get  by  a  transfer;  as,  to  receive  a  gift  to  re- 
ceive a  letter,  to  receive  money."  In  ordi- 
nary cases  tlie  correct  construction  is  given 
to  a  statute  by  reading  the  words  in  which 
it  is  expressed  in  their  general  and  popular 
s^nse.  There  is  no  error  in  the  Judgment 
appealed  from.  In  this  opinion  the  other 
Judges  coucurred. 

{U  omn.  no 

WOOD  V.  WOOD  et  al. 
(Supreme  Court  of  Errors  of  Connecticnt.    Sept 

9,  1803.) 
Wilts— Constkuotion—Descrimiok  of  Devisies. 
Testator's  will  reserved  to  his  wife  and 
daughter,  as  could  be  agreed  with  his  son,  prop- 
erty now  occupied  by  "my  son  and  family,^  the 
premises  to  be  kept  in  repair  and  taxes  paid  by 
the  son,  and.  when  no  longer  occupied  by  any 
meml>er  of  my  family,"  to  be  sold,  and  the 
proceeds  divided  among  "my  heirs."  HM 
that  by  the  expression  ^*my  family,"  testator 
did  not  intend  to  include  his  son,  but  his,w{fe 
and  daughter  only. 

Suit  by  Bradford  R.  Wood,  Jr.,  executor  of 
the  estate  of  Bradford  R.  Wood,  deceased, 
against  Samuel  Wood  and  others,  heirs,  for  a 
construction  of  testator's  will.  Heard  oa 
questions  reserved. 

C.  Thompson,  for  plaintiff.  M.  W.  Sey- 
mour and  H.  H.  Knapp,  for  defeadai^tB. 

ANDKiiiWS,  0.  3.  Bradford  R.  Wood,  a 
long  time  resident  of  Albany,  N.  T.,  died 
there  on  the  26th  day  of  September,  1889, 
possessed  of  considerable  real  estate  in  tliat 
place,  and  also  of  a  house  and  certain  real 
estate  In  Westport,  Conn.  He  left  a  will, 
duly  executed  to  pass  real  estate,  made  m 
the  11th  day  of  April,  1879,  with  a  codicU 
thereto,  made  on  the  Kith  day  of  the  same 
month,  and  a  secohd  codicil  dated  July  29, 
1885.  In  the  original  will,  after  sundry  be- 
qnests,  he  gave  all  the  rest  and  residue  of  his 
estate  to  his  five  childr^  Samuel,  l%omas 
G.,  EUzabeth  H.,  Bradford  R.,  Jr.,  and.  J. 
Hamden,  share  and  share  alike.  No  refer- 
ence was  made  in  the  wQl  to  his  real  estate 
in  Connecticut  The  second  codicil,  whldi 
is  the  subject  of  the  present  Inqplry,  is  as 
follows:   "In   rdation  to   aay   property  at 
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Wettport,  Fairfield  coxmly,  Connecticut,  a 
house  and  several  acres  of  land,  and  no\r  oc- 
cupied by  my  son  Samuel  and  family,  I 
reserve  the  same  for  the  joint  or  several  use 
of  my  vlfe  and  daughter  (therewith)  as  oaa 
be  agreed  upon  with  said  son,  In  summa  or 
In  any  other  season  of  the  year,  as  they  so 
choose,  elect,  or  agree;  ttie  said  premises 
to  be  kept  in  good  repair  by  my  said  son, 
and  the  taxes  duly  paid,  and  when  to  be  no 
longer  occupied  by  any  member  of  my  fam- 
ily, or  desired,  then  to  be  sold  at  the  best 
terms,  and  the  avails  to  be  legally  divided 
among  tey  heirs,  If  any  living,  and,  if  none, 
to  be  ai^roprtated  to  the  best  purpose  my 
executor  can  devise,  or  I  might  approve  if 
living."  Prior  to  the  date  of  this  eodlcQ, 
one  of  the  five  children,  J.  Hamden  Wood, 
bad  died  leaving  no  Issue.  At  the  date  of 
this  codicil  the  other  four  children  were  liv- 
ing, and  the  testator's  wife,  SJllza.  The  son 
Samuel  was  married  and  bad  children,  and 
Uved  in  the  testator's  house  at  Westport, 
where  he  continued  to  reside  until  the  testa- 
tor's death,  paying  no  rent  therefor.  His 
vvlfe,  Etllza,  died  before  the  testator,  on  the 
25th  day  of  March,  1887.  The  daughter. 
Bllzabeth,  died  shortly  after  her  father,  on 
the  Sth  day  of  August,  1800.  She  was  un- 
married, and  had  always  lived  with  her 
fiitber,  as  a  i>art  of  Us  family,  until  his 
death.  Bradford  B.  Wood,  Jr.,  was  never 
married,  and  during  the  last  f«w  years  of 
his  father's  life  had  lived  with  him  as  a  mem- 
ber of  his  family.  Whether  the  son  Thomas 
O.  was  married  or  otherwise  is  not  stated. 

In  the  interiiretatlon  of  a  will,  the  essential 
object  Is  to  arrive  at  the  intention  of  the 
testator;  and  there  is  no  way  by  which  that 
Intention  can  be  ascertained  but  the  lan- 
guage of  the  Instrument  itself.  As  no  part 
of  the  original  will  Is  set  out  save  the  resldu- 
aiy  clause,  we  ere  compelled  to  ascertain 
that  Intention,  as  best  we  may,  from  the 
codldl  alone.  All  the  parties  in  the  case 
assume  that  by  the  codicil  in  question  the 
testator  Intended  to  create  an  estate  in  the 
Westp<Mrt  property  in  some  persons.  On  the 
part  of  the  executor  It  is  contended  that  the 
estate  so  Intended  was  to  'vest  In  the  testa- 
tor's wife  and  daughter  only;  on  the  part 
of  Samuel  Wood  It  la  contended  that  such 
estate  was  to  vest  in  the  wife  and  daughter 
and  himself.  The  testator  directed,  in  re- 
spect to  this  Westport  place,  that  "when  to 
be  no  longer  occupied  by  any  member  of  'my 
family,'  or  desired,  then  to  be  sold,"  etc.  If 
the  contentloa  of  the  executor  Is  correct, 
then  the  property  should  now  be  sold,  but, 
if  the  contention  of  Samuel  is  correct,  the 
property  cannot  now  be  disposed  of.  The 
contention  turns  upon  the  construction  to  be 
put  upon  the  term  "my  family,"  as  used  in 
the  clause  just  above  quoted^  If,  by  that 
term,  the  testator  Intended  to  ex<dude  his 
fvm  Samuel,  then  the  claim  of  the  executor  Is 
Kustalned,  but.  If  be  Intended  to  Inditde  Sam- 
uel In  that  term,  then  the  claim  of  Samuel 


Is  swstalned.  lia  oonsttnins  &  Will,  or  any 
other  writing,  words  are  to  be  given  their 
iwimary  and  common  meaning,  unless  there 
is  something  in  the  context  to  show  that 
they  are  used  in  some  other  meaning.  The 
word  "fandly,"  in  its  common  and  primary 
meaning,  is:  "That  oolleetive  body  of  par- 
sons who  form  one  household,  under  one 
head,  and  one  domestic  government.  Includ- 
ing children  and  servants."  Cent.  Diet.' 
"That  collective  body  of  peraona  who  live 
in  one  house,  and  under  one  heed  or  man- 
ager; a  household,  including  tmrents  and 
children  and  servants."  WebsL  Diet  This 
is  also  the  meaning  given  to  this  word  by 
the  law  decisions  in  this  state  and  la  the 
state  of  New  York  and  in  other  states,  (Ghesb- 
h:e  V.  Burlington,  31  Conn.  826;  Hart  v. 
Goldsmith,  51  Conn.  479;  Spencer  v.  Spencer, 
U  Paige,  159;  Kaln  v.  Fisher,  6  N.  Y.  507; 
Bowne  v.  Witt,  10  Weiid.  476;  Poor  v.  In- 
surance Co.,  2  Fed.  432;  Bradlee  v.  An- 
drews, 137  Mass.  50;  Bates  v.  Dewson,  128 
Mass.  334;)  and  it  does  not  include  adult 
children  living  separate  and  not  fonnlng  a 
part  of  the  same  household,  (Smith  v.  Wild- 
man,  37  Conn.  884;  Phelps  v.  Phelps,  143 
Mass.  570,  10  N.  B.  452;  Andrevra  v.  An- 
drews, 7  H^sk.  234.)  The  testator.  In  the 
earlier  clause  of  this  codldl,  in  referring  to 
the  family  of  his  son  Samuel,  uses  the  word 
strictly  according  to  its  common  and  legal 
meaning.  Such  use  demonstrates  that  the 
testator  knew  the  meaning  of  that  frord. 
There  is  another  rule  applied  in  the  construc- 
tion of  wills,— that,  when  a  word  is  used  once 
in  a  will  with  a  certain  meaning.  It  will  be 
held  to  have  the  same  meaning  when  used 
In  other  parts  of  the  will.  If  the  word 
"family,"  when  referring  to  the  son's  family, 
means  only  that  collection  of  persons  who 
lived  In  bis  house  at  Westport,  then  the  same 
word,  when  referring  to  the  testator's  family, 
must  be  understood  to  mean  only  that  collec- 
tion of  persons  who  lived  in  the  testator's 
house  In  Albany.  The  testator  uses  the  word 
"family"  In  these  clauses  as  though  he  had 
in  mind  more  than  one  family,  and  Intended 
a  distinction  between  them.  In  the  first 
clause  the  expression  is  "my.  son  Samuel 
and  family;"  In  the  lattar  dause  the  ex- 
pression is  "my  family."  On  the  one  hand 
the  son's  family;  on  the  Other  his  own  fam- 
ily; "my  family"  placed  over  against  "son 
Samuel  and  family."  This  contrast  makes 
it  very  highly  probahle,  U  not  certain,  that 
the  testator  did  not  intend  to  Include  his  son 
Samuel  In  the  expression  "my  family,"  as 
used  in  his  codlcU.  This  view  is  strengthen- 
ed by  other  considerations  drawn  from  Um 
will.  The  original  wlU  divided  the  bulk  oC 
his  prt^erty  among  all  his  children,  share 
and  share  aUke,  thus  showing  that  the  testa- 
tor did  not  Intend  to  prefer  one  child  to  an- 
other, but  to  preserve  equality  among 'than 
In  the  distribution  of  his  estate.  A  life  use 
by  Samuel  of  the  Westport  property  would 
to  that    extent  render  the   shares  unequal, 
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and  so  far  be  ioconBistent  wltb  the  general 
scheme  indicated  by  the  testator. 

It  Is  suggested  by  counsel  for  Samuel  that 
the  testator  had  never  required  him  to  pay 
rent  for  the  use  of  the  Westport  place,  and 
this  Is  urged  as  a  reason  why  It  Is  probable 
that  the  testator  intended  to  bare  Samud 
remain  on  that  place  simply  by  paying  the 
taxes  and  keeping  it  in  repair.  Taking  all 
the  facts  togetho:,  the  contrary  seems  much 
the  more  probable  conclusion.  It  appears 
that  Mr.  Wood  was  supporting  some  or  all 
bis  other  children  without  charge  at  his 
bouse  In  Albany.  The  idea  of  equality 
among  his  children  would  lead  him  to  so 
frame  his  will  that,  when  the  support  of 
his  other  children  at  the  house  in  Albany 
ceased,  the  free  use  of  the  house  in  Westport 
by  Samuel  would  also  cease. 

It  is  suggested,  furthw,  that  the  testator 
made  no  change  in  his  will  aft«:  the  death  of 
his  wife.  But  this  Is  as  much  an  argument 
against  Samuel  as  it  is  in  his  favor.  If  the 
testator,  by  the  expression  "my  family,"  did 
not  Intend  to  include  Samuel,  then  there  was 
no  occasion  to  cliange  the  codicil. 

Upon  the  whole  case  we  think  that,  since 
the  death  of  his  sister  Elizabeth  H.  Wood, 
Samuel  Wood  has  had  no  estate  in  the  West* 
port  property  by  reason  of  said  codicil,  and 
we'  so  advise  the  superior  court.  In  this 
opinion  the  oQier  Judges  concurred. 


(Ct  Conn.  SB) 

STATE  ▼.  KBBNA 

(Supreme  Court  of  Errors  of  Connecticut.    Sept. 

9,   1893.) 

AKPON— INDICTMERT— OCOCPASCT  OF  HOCSB. 

An  information  which  fails  to  state  the 
name  of  the  occupant  of  the  bouse,  or  any  oth- 
er facts  showing  its  occupancy  by  another  than 
defendant,  is  radically  defective,  and  not  cura- 
ble by  verdict 

Appeal  from  superior  court.  New  Haven 
county;   Prentice,  Judge. 

John  Keena,  convicted  of  arson,  appeals. 
Reversed. 

O.  S.  Hamilton  and  W.  L.  Green,  for  appel- 
lant   T.  B.  DooIitUe,  State's  Atty. 

ANDREWS,  C.  J.  Every  information  for 
a  criminal  offense  must  set  forth  aU  the  es- 
sential ingredients  of  the  crime  charged  with 
reasonable  certainty.  If  It  falls  to  do  this. 
It  Is  bad  on  demurrer,  .or  on  a  motion  to  ar- 
rest the  judgment  State  t.  Oostello,  62 
Oonn.  128,  25  Atl.  477.  The  essential  ingre- 
dients of  the  crime  of  arson  are,  the  volun- 
tary and  malicious  burning  of  an  occupied 
dwelUng  house,  and  that  the  house  be  the 
botise  of  another  than  the  accused.  2  Swift 
Dig.  side  p.  304;  3  Co.  Inst  66.  From  these 
elements  it  appears  that  arson  Is  an  offense 
agaiofbt  the  security  of  a  dwelling  house  us 
such,  aud  not  against  the  building  as  prop- 
erty. '  It  has  regard  to  the  occupation  in- 
stead <^  the  ownership;    or  rather,  in  the 


contemplation  of  this  offense,  the  occupier  is 
the  owner.  State  v.  Toole,  29  Conn.  342; 
State  v.  McGowan,  20  Conn.  245,  246;  Sny- 
der V.  People,  26  Mich.  106.  And  so  essen- 
tial is  it  to  the  Idea  of  arson  that  the  house 
burned  be  the  house  of  another,  that  one 
does  not  commit  this  crime  by  burning  the 
house  occupied  by  himself.  State. v.  Lyon, 
12  Conn.  487;  State  v.  Fish,  27  N.  J.  Law. 
323;  Breeme's  Case,  2  East  P.  C  1026; 
Sullivan  V.  State,  5  Stew.  &  P.  175;  Bloss  r. 
Tobey,  2  Pick.  320,  825. 

Counsel  for  the  accused  urge  that  the  pres^ 
ent  information  is  bad  because  it  does  not 
give  the  name  of  any  occupier  of  the  house 
burned.  Th^  expend  the  principal  force 
of  their  argument  in  seddng  to  show  that  as 
there  is  no  name  of  an  occupier  given,  it  does 
not  appear  that  the  bouse  was  an  occupied 
one.  Whether  <h:  not  they  are  correct  in 
that  argument  we  have  no  occasion  to  de- 
cide. For  another  reason,  we  think  the  omis- 
sion to  st&te  the  name  of  the  occupier  of  the 
house  renders  the  information  fatally  de- 
fective. It  doeS'^aot  appear  that  the  house 
burned  was  the  hteise  of  another  than  the 
accused.  In  this  particular,  the  name  of  the 
occupier  Is  a  necessary  averment  Either 
the  name  of  the  occupier  must  be  stated,  w 
there  must  be  other  averments  from  which 
it  is  made  to  appear  that  the  house  burned 
Is  the  house  of  another  person.  In  this  in- 
formation there  are  no  such  averments. 
Without  them.  It  Is  clearly  bad,  because  It 
does  not  charge  the  crime  of  arson.  And  it 
is  a  defect  which  Is  not  cured  by  the  verdict 
"It  is  a  general  rule  of  pleading  at  common 
law— and  upon  a  question  of  pleading  at 
common  law  there  is  no  distinction  between 
civil  and  criminal  cases— that  where  an  aver- 
ment which  is  necessary  for  the  support  of 
the  pleadings  is  imperfectly  stated,  and  ihe 
verdict  on  an  Issue  involving  that  averment 
Is  found.  If  It  appears  to  the  court  after  ver- 
dict that  the  verdict  could  not  have  beefi 
found  on  this  Issue  without  proof  of  this 
averment  there,  after  verdict  the  defective 
averment  which  might  have  been  bad  on  de- 
murrer is  cured  by  the  verdict"  Heyman 
V.  Queen,  8  Q.  B.  102.  "The  expression  'cured 
by  verdict'  slgnifles  that  the  court  will  after 
a  verdict  presume  that  the  particular  thing 
omitted  or  defectively  stated  in  the  pleadings 
was  duly  proved  at  the  trial.  And  such  in- 
tendment must  arise,  not  merely  from  the 
verdict,  but  from  the  united  effect  of  the 
verdict  and  the  issue  upon  which  the  verdict 
was  given.  And  the  particular  thing  which 
is  presumed  to  have  been  proved  must  al- 
ways be  such  as  can  be  implied  from  the 
allegations  of  the  record  by  fair  and  reason- 
able intendment"  Jackson  v.  Pesked,  1 
Haule  &  a.  234. 

The  other  errors  assigned  are  immaterial. 
In  overruling  the  motion  In  arrest  of  Judg- 
ment the  superior  court  erred,  and  the  Judg. 
ment  Is  reversed.  The  other  Judges  coo- 
curred.  •■ 
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(t3  Conn,  til) 

RANDBLIi  et  al.  t.  CITY  OP  BKIDGB- 
POBT. 

(Supreme  Gonrt  of  Errors  of  Connecticut    Sept 

9.  1803.) 
TAZAnoN — B111.B  or  Abbesbment— Adoption  bt 

CiTT — CONFLIOT  WITH  BTATDTE — EFFECT. 

1.  Ou  aitpeal  from  an  asseBBment  of  plain- 
tifPs  land,  eTidence  is  admissible  to  show  that 
the  city  in  which  it  lay  had  adopted  the  rule  of 
assessing  land  at  only  one-half  its  value,  though 
Gen.  St  §  3831,  provides  that  all  property  shall 
be  assessed  at  Its  full  value;  plaintiff  con- 
tending that  the  rule  adopted  was  violated  in 
his  case. 

2.  In  case  of  such  a  violation  of  the  rule 
of  assessment  adopted,  the  court  will  reduce 
plaintiff's  assessment  so  as  to  do  justice,  though 
by  so  doing  it  sanctions  the  city's  violation  of 
the  statnte  providing  that  property  shall  be  as- 
sessed at  its  full  value. 

Case  reserved  from  superior  court  Fair- 
field county. 

Appeal  by  Rufus  Randell  and  others  from 
the  action  of  the  board  of  relief  of  the  city 
of  Bridgeport  In  the  mattar  of  the  assessment 
of  appellants'  real  estate  for  taxation.  Re- 
served on  a  finding  of  facts. 

O.  Stoddard  and  W.  D.  Bishop,  Jr..  for 
plaintiffs.  H.  H.  Knapp  and  M.  W.  Sey- 
mour, for  defendant 


CARPBNTBR,  J.  This  is  an  appeal  from 
the  doings  of  the  assessors  and  the  board  of 
relief  of  Bridgeport  The  only  parts  of  the 
complaint  material  to  notice  are  the  fourth 
and  sixth  paragraphs.  As  amended,  they  are 
as  follows:  "(4)  Said  board  of  assessors 
valued  said  two  parcels  of  property  at  one 
hundred  and  twenty-five  thousand  dollars, 
an  amount  fifty-six  thousand  two  hundred 
and  fifty  dollars  in  excess  of  the  appellants' 
valuation,  and  an  amount  largely  in  excess 
of  a  just '  fair  and  reasonable  estimate  of 
the  value  of  said  property."  "(6)  Said  val- 
uation of  said  board  of-  assessors,  and  said 
action  of  said  board  of  relief  In  refusing  to 
reduce  the  same,  are  unjust,  unfair,  and  un- 
reasonable, and  therefore  illegal."  The  sub- 
stituted answer  denies  the  material  parts  of 
the  complaint  The  finding  is,  in  substance, 
as  follows:  On  the  Ist  day  of  October,  1891, 
It  was,  and  evw  since  has  been,  the  uniform 
rule  of  the  board  of  assessors  and  board  of 
relief  of  the  city  and  town  of  Bridgeport  to' 
value  all  property,  for  the  purposes  of  taxa- 
tion, at  one-half  of  the  fair  market  value  of 
such  property  at  the  time  of  such  valuation. 
The  said  boards  of  assessors  and  relief  ap- 
plied said  rule  In  valuing  said  property  of 
the  plaintiffs  for  taxation  at  $125,000;  and, 
in  placing  said  valuation  upon  said  property, 
said  board  of  assessors  and  board  of  relief 
found  and  fixed  the  fair  maricet  value  of 
said  property  on  the  Ist  day  of  October, 
1891,  to  be  |2SO,000,  4nd  one-half  said  fair 


market  value  to  be  1125,000.  The  court 
found  the  fair  market  value  of  the  property 
in  question  on  the  Ist  day  of  October,  1891, 
to  be  $125,000,  assuming  the  question  of  the 
fair  market  value  to  be  a  question  of  fact  to 
be  decided  upon  all  the  evidence.  All  evi- 
dence to  prove  the  rule  of  valuation  In  Bridge- 
port for  the  purposes  of  taxation,  and  that 
one-half  the  fair  market  value  of  the  prop- 
erty in  question  was  less  than  $125,000,  was 
objected  to  by  the  defendant  and  the  find- 
ing on  those  points  is  contingent  on  the  ad- 
missibility of  that  evidence. 

We  think  the  evidence  was  prop«:ly  ad- 
mitted. It  seems  the  bettffl'  way,  in  cases 
like  this,  to  let  the  facts  be  proved*  and  then 
determine  the  law  applicable  to  the  facts, 
rather  than  to  anticipate  the  law  on  a  ques- 
tion of  evidence.  Moreover,  the  facts  are 
clearly  material,  as  tending  to  show  the  al- 
leged grievance  of  the  plaintiffs.  There  are 
two  ways  In  which  a  taxpayer  may  be 
wronged  in  levying  taxes.  An  assessment 
may  conform  to  the  statute  generally,  and 
the  individual  may  be  assessed  In  excess  of 
the  statutory  requirement  A  wrong  of  that 
description  is  easily  redressed.  But  when 
the  town  disregards  the' statute,  and  estab- 
lishes a  rule  of  its  own,  assessing  the  prop- 
erty at  one-half  of  its  actual  value,  and  then 
assesses  an  Individual  at  the  full  value  of 
the  property,  while  the  injury  Is  the  same, 
the  application  of  the  remedy  becomes  more 
complicated.  Practically,  the  only  way  to 
redress  the  wrong  Is  to  reduce  the  assess- 
ment, and  that  makes  the  court  seem  to  dis- 
regard the  statute;  while.  If  the  wrong  is  not 
redressed,  there  is  a  denial  of  .Justice,  and  the 
court  practically  ignores  the  statute  giving 
an  aggrieved  party  an  appeal,  and  practi- 
cally ignores  the  statute  which  provides  that 
"said  court  shall  have  power  to  grant  sudi 
relief  as  shall  to  Justice  and  equity  apper- 
tain." Gen.  St  H  3831,  3863.  Thus  we  are 
in  a  dilemma.  If  we  choose  one  horn  of  it, 
a  public  statute  is  violated,— not  so  much  by 
the  court  as  by  the  town,— but  by  an  ap- 
parent approval  of  the  court  as  to  one  indi- 
vidual; and  that  by  an  express  command  of 
another  statute,  and  by  the  dictates  of  Jus- 
tice. If  we  take  the  other  horn,  the  court 
Itself  violates  a  remedial  statute,  and  be- 
comes in  a  measure  a  party  to  the  wrongdo- 
ing. Under  the  circumstances,  we  do  not 
hesitate  to  choose  the  former,  and  to  redress 
the  wrong.  We  are  not  without  precedents 
for  this.  Manufacturing  Co.  v.  Strafford,  51 
N.  H.  455;  Manchester  Mills  v.  Manchester, 
5S  N.  H.  38.  The  superior  court  Js  advised  to 
render  Judgment  for  the  appellants.  Inas- 
much as  the  appellants  valued  the  property 
for  the  purposes  of  taxation  at  $68,750,  we 
advise  the  superior  court  not  to  reduce  the 
assessment  below  that  sum.  The  other 
Judges  concurred. 
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PRICE  T.  HEITBLER. 

(Supreme  Oourt  of  Errors  of  Ck>nnecti«at    Oct. 

2S,  1893.) 

Bali— Rbtshtion  or  PobsesSioit— RtoHrt  of 

CSBDITOBS. 

Though  posseision  of  good*  sold  Is  re- 
tained b^  the  seller,  the  sale,  whleh  is  valid  ex- 
cept' as  to  creditors  of  the  seller,  can  be  at- 
tacked by  them  only  by  a  legal  attachment  or 
l^ial  levy  of  execution,  followed  hj  proceedings 
to  appropriate  the  avails  thereof  to  payment 
of  theii  debts. 

Appeal  from  court  of  common  ideas,  Hart- 
ford county;  Walsh,  Judge. 

Action  by  James  Price,  Jr.,  against  Julius 
Hieubler.  Judgment  toe  defendaat  Plain- 
tiff appeals.    Affirmed. 

O.  W.  Briscoe  and  J.  W.  Johnson,  for  ap- 
pellant   J.  Ij.  Barbour,  for  appellee. 

ANDREWS,  O.  J.  This  is  an  action  In  the 
nature  of  trover,  claiming  to  recover  the  value 
of  six  cases  of  tobacco.  The  plaintiff  was  a 
deputy  sheriff  of  the  county  of  Hartford.  On 
the  5th  day  of  November,  1886,  he  had  In  his 
hands  and  possession  at  East  Windsor,  in 
said  county,  thirteen  cases  of  tobacco,  whlcli 
on  that  day  were  replevied  out  of  his  pos- 
session upon  a  writ  of  replevin  In  favor  of  the 
present  defendant  The  plaintiff  claimed  the 
lawful  possession  of  the  cases  of  tobacco  by 
virtue  of  two  writs  of  execution  against  one 
Joseph  Basslnger,  of  said  East  Windsor,— one 
in  favor  of  Horace  Barber,  of  said  town;  the 
other  in  favor  of  E.  O.  Sheldon,  of  Spring- 
fleld,  Mass.,— and  he  bad  levied  on  the  same 
as  the  property  of  the  said  Basslnger.  The 
action  of  replevin  was  brought  against  the 
said  Horace  Barber.  Upon  the  trial  of  the 
replevin  case  the  then  plaintiff  (now  defend- 
ant) claimed  to  be  the  bona  fide  purchaser  of 
all  the  cases  of  tobacco  from  Basslnger.  Mr. 
Barber,  the  then  defendant,  disclaimed  any 
right  aa  to  six  out  of  the  thirteen  cases,  and 
as  to  the  other  seven  cases  claimed  that,  even 
if  there  had  been  a  sale  thereof  by  Basslnger 
to  HeublCT,  there  bad  been  such  {i  retention 
of  the  possession  thereof  by  Basslnger  that 
the  sale  was  fraudulent  and  void  as  against 
him,  and  that  he  mi^t  lawfully  levy  upon 
them  to  satisfy  said  execution.  The  issue  so 
made  up  was  in  favor  of  Mr.  Barber.  The 
present  action  is  brought  to  recover  the  value 
of  the  six  cases  of  the  tobacco  which  were 
taken  out  of  his  bands  by  the  replevin,  and 
in  respect  to  which  Mr.  Barbor  disclaimed. 

Granting,  as  we  do  for  the  purposes  of  the 
present  Inquiry,  that  tbere  was  such  a  reten- 
tion of  tbe  possession  of  the  tobacco  by  Bas- 
slnger that  it  might  be  taken  by  attach- 
ment or  on  execution  by  any  of  his  creditors, 
yet  the  sale,  as  between  him  and  Heubler, 
was  a  valid  one.  It  was  good  against  all 
the  world  except  a  creditor  of  Basslnger;  and 
such  a  creditor  could  successfully  attach  the 
sale  only  by  a  legal  attachment,  or  by  a  legal 
levy  of  an  execution  upon  it,  followed  by  law- 


ful proceedings  to  appropriate  tbe  avails 
thereof  to  the  payment  of  that  creditor's  debt. 
Ahem  v.  Pumell,  62  Cobh.  21,  25  Aa  303. 
Whether  or  not  sucsh  a  levy  had  been  made, 
and  such  proceedings  had,  (up  to  the  time  the 
replevin  was  served,)  In  respect  to  the  six 
cases  of  tobacco,  for  whlcA  this  section  was 
brought,  was  the  Issue  made  by  the  second 
defense.  On  that  issue  there  was  evidence 
upon  both  sides.  We  must  take  it  for  granted 
that  the  jury  was  prop^iy  instructed  as  to 
the  law  applicable  to  tbe  question  of  fact  In- 
volved in  the  issue,  because  no  complaint  is 
made  in  that  respecst.  All  the  considerations 
bearing  upon  the  evidence  offered  were  doubt- 
less ui^ed  to  the  Jury,— as,  that  an  offica"'s 
return  of  his  doings  on  any  lawful  process  Is 
entitled  to  a  high  degree  of  credit;  that  the 
officer  himself,  although  nominally  a  party. 
Is  really  a  disinterested  witness;  and  that 
the  officer  was  corroborated  by  other  wit- 
nesses,—and,  on  tbe  other  side,  that  the  wit- 
nesses were  interested,  and  were  persons 
less  worthy  of  credit  than  the  c^cer,  and 
everything  else  which  the  ingenuity  of  coun- 
sel could  suggest  It  was  a  qusstlcm  of  fact 
for  the  Jury,  and  these  were  arguments  for 
the  Jury  to  weigh.  We  cannot  assume  that 
they  did  not  consider  them  fully  and  fairly. 
It  is  more  than  likely  that  opposing  ooonsel 
urged  contrary  arguments  upon  the  attention 
of  the  jury.  We  think  tb«re  was  evidence 
on  the  part  of  the  defendant  wblcdt,  if  tbe 
Jury  believed  it,  vnis  sufflcieiit  to  warrant 
them  in  coming  to  the  verdict  which  they 
rendered,  and  that  a  new  trial  should  not  be 
granted.  "Whenever  there  is  a  conflict  In 
the  evidence,  or  differ^it  Inferoices  may  be 
drawn  therefrom,  the  determination  of  the 
jury  will  not  be  interfered  with,  unless  it  ap- 
pear that  it  Is  against  the  dear  weight  of  the 
evidence,  or'  was  Influenced  In  some  way  by 
passion,  prejudice,  mistake,  perversion,  or 
corruption."  People  v.  Fish,  125  N.  T.  138, 
26  N.  E.  S19;  Waters  v.  Bristol,  2S  Oonn.  401. 
The  otber  Judges  concnured. 


(«  Cona.  nO) 

PECK  T.  PIERCE  et  aL 

(Supreme  Court  of  Errors  of  Connecticut    Sept 
9,  189a) 

DoOtrKIKTABT    EVII>«KC!S  —  AocouRT    Booxs  Of 
Depsndaht's  Testator — OBc;i.AKATio!(g. 

1.  On  an  issue  as  to  whether  defendant's 
testator  had  paid  the  note  in  suit,  which  was 
given  aa  part  of  the  price  of  land,  entries  in 
testator's  accMunt  book  is  his  lumdwriting, 
charging  him  with  the  price  of  the  lan^  descaiS- 
ing  it,  and  crediting  him  with  certain  items, 
the  sum  of  which  balanced  said  price,  and  one 
of  which  was  the  same  as  the  amount  of  tbe 
note,  though  this  latter  was  not  expressly  re- 
frared  to,  was  sdmiBsiblo  in  connection  with 
evidence  that  the  note  was  given  as  part  of  the 
consideration,  and  that  the  various  items  of  the 
consideration  paid  corresponded  with  tli«  items 
ia  the  account 

2.  On  an  issue  as  to  whether  defendant's 
testator  had  paid  Interest  on  the  note  in  suit 
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dnrioK  certain  yean,  H  «a«  proper  to  ihow  b^ 
the  testimony  of  defendant,  after  he  had  testi- 
fied that  defendant's  account  book  contained  no 
entry  of  snch  payments  by  testator,  ttaX  said 
book  contained  frequent  entries  as  to  interest 
paid  to  others,  the  fact  that  all  payments  of 
in^'erest  by  testator  had  not  been  entered  there 
merely  affecting  the  weight  of  the  testimony. 

3.  The  fact  that  defendants  identified  tes- 
tator'* account  book,  and  "laid  the  aame  in  erl- 
dence"  without  objection,  does  not  matte  aU 
the  contents  thereof  evidence  which  may  be  con- 
sidered by  the  court  in  making  its  findings, 
defendants  haTing  afterwards  called  the  court's 
attention  to  specific  entries,  and  argued  their 
admissibility,  without  dainuag  that  they  were 
already  In  the  case. 

4.  Though  the  court  expressly  states  that 
cotain  enttie*  in  aa  account  book  whidi  were 
not  in  BTidenoe,  but  which  were  se«n  by  him, 
did  not  influence  liim  in  his  finding,  sacb  stato- 
mints  will  not  be  regarded  as  conclugive,  and  a 
new  trial  will  be  granted,  unless  it  appears  that 
snch  Mitries  oonld  not  hare  prejndiccd  appellant. 

5.  Declarations  by  the  deceased  maker  of 
the  note  that  he  had  been  unable  to  get  state- 
ments ttom  the  payee,  plaintiff's  Intestate,  who 
was  his  agent  to  collect  rents  in  another  state, 
as  to  what  dednctions  were  made  from  the  rents 
collected,  were  admissible  to  show  that  in- 
dorsements of  payments  on  the  note  were  made 
witbout  the  maker's  knowledge,  and  as  bear- 
ing, ooDsequently,  on  the  question  whether  the 
note  had  been  preTionsly  paid.  Andrews,  CX  J., 
dissenting. 

Appeal  £rom  Mperlffl:  court,  Fairfield  coun- 
ty; Pr«itice,  Judge. 

AcUoo  by  Edward  H.  Peck,  administrator, 
against  Alexander  MUne.  Defendant  having 
died  pending  Ote  sirit,  William  B.  Pierce  and 
others,  bis  executors,  were  snbstitnted  as  de- 
fendants. From  a  Judgment  for  defendants, 
plaintiff  appeals.    Beversed. 

S.  Fessenden  and  O.  A.  Carter,  Jr.,  for  ap- 
pellant Ei.  L.  Scofield  and  0.  li.  Reid,  for 
appellees. 


TOBRANCE.  J.  In  1886,  Alexander  MUne 
made  and  delivered  to  B.  N.  Feck  a  note,  of 
wbicb  the  following  is  a  copy:  "Stamford, 
CJonn.,  Marcb  26tb,  1886.  For  yalue  received, 
two  years  after  date  I  promise  to  pay  to  B. 
N.  Peck  or  order  two  thousand  dollars,  with 
Interest  Alexander  Milne."  Before  suit  was 
brought  upon  the  note,  Mr.  Peck  died,  in  Jan- 
nary,  1890,  and  the  note  was  found  uncan- 
celed among  hla  papers,  baring  npon  it  the 
following  iadorsements:  "liec'd  Mch.  2(ith, 
'87,  interest,  |120."  "Rec'd  AprU,  '88,  inter- 
est, $120."  "Rec'd  Mch.  26th,  '89,  Interest, 
$120."  In  April,  1890,  the  administrator  of 
Mr.  Peck  broagbt  suit  against  Mr.  Milne  on 
tbe  ttotfe  The  present  suit  is  a  continuation 
of  tbe  suit  tben  brought,  Mr.  MUne  having 
died  in  April,  1891,  during  its  pendency,  and 
is  defended  by  tbe  executors  of  Mr.  Milne. 
Tbe  only  question  in  issne  was  whether  or 
not  the  note  bad  been  paid  by  Mr.  Milne  in 
bis  Uf edBM.  The  case  was  tried  to  the  court, 
and  the  only  evidence  given  related  to  tbls 
issue.  Tbe  defendants  claimed  that  the  note 
was  given  as  part  of  tbe  consideration  upon 
a  sale  of  real  estate  in  the  city  of  New  York 
made  by  Peck  to  Milne  for  tbe  price  of  $30,- 


oeO;  that  this  price  Was  paid  by  Miine's  aa- 
snming  certain  mortgages  np<m  tbe  property, 
amounting  to  $20,000,  by  Ms  transferring  to 
Peck  a  mortgage  upon  another  piece  of  real 
estate  for  $8,000,  and  by  giving  the  note  in 
suit;  that  on  May  7,  1887,  Milne  paid  tbe 
note  by  d^vering  to  Pedi:,  who  received  the 
aame  in  full  payment  of  the  note^  a  check  tot 
$1,000,  which  was  paid  in  tine  course,  and  a 
note  for  $1,000,  wlilcb  was  paid  in  November, 
1887;  and  that  tlie  note  in  suit  was  not  de- 
livered up  at  the.  time  of  payment  because 
Peck  did  not  tliea  have  it  with  lilm,  nor  aft- 
erwards because  ef  tbe  neglect  and  overslgfat 
Of  the  partita.  All  this  the  plaintiff  denied. 
Judgment  was  rendered  tot  ihe  defendants, 
and  the  i^alntlff  brbigs  Otis  appeal. 

Five  reasons  of  appeal  are  filed,  bat,  as  tbe 
fifth  does  not  eomply  with  the  re<inirement8 
of  section  USS  of  tbe  General  Statutes,  but  Is 
a  mere  general  ass^ment,  it  will  not  be  con- 
sidered. The  other  reasons  of  appeal  wtU  be 
considered  in  tbe  order  of  their  assignment. 

Under  the  fourth  reason  of  appeal  we  think 
the  plaintiff  is  entitled  to  a  new  trial,  and 
this  ordtnarily  would  render  it  imnecessaty 
to  consldM:  tbe  ottaem;  but  as  tbe  questicMis 
Involved  in  tbem  may  again  arise  upon  a  new 
trial,  we  have  oondaded  to  express  our  views 
as  briefly  as  possible  upon  them  also. 

The  first  assignment  relates  to  tbe  admis- 
sion of  the  foDowtng  entries  on  pages  166  and 
167  of  tbe  accooat  book  of  Mr.  MUne,  and  is 
his  handwriting: 

1888,  Feb.  1.  House  and  lotSU  West  18th  St  $80,000 

"         <•       Paidonaeo 18,000 

"        "         "    B.  N.  Peek  and 

brother 9,500 

•         •  "  «      2,000 

"         •       Due  Mrs. ,  mort- 

;  gage 10,S00 

130,000   $80,000 

If  these  entries,  either  alone  or  ia  connec- 
tion with  other  evid^ice  In  the  case,  are  in- 
telligible, then,  if  they  are  also  relevant,  they 
are  admissible,  under  our  statute,  as  memo- 
randa made  by  Milne  in  bis  lifetime;  Betcb- 
el  V.  Keigwin,  67  Ck>nn.  473,  18  Atl.  594.  The 
deed  and  tbe  other  evidence  in  the  case  make 
It  quite  dear  that  these  entries  refer  to  the 
purchase  of  tbe  New  York  property,  and, 
read  in  the  light  of  that  other  evidence,  tlie 
entries  tbemsdves  state  tbe  price  of  the 
property,  the  payment  of  that  price,  and,  to 
a  certain  extent,  the  mode  of  payment,  and 
the  amounts  which  made  up  the  full  price. 
Now,  the  plalntifC,  as  we  understand  tbe  rec- 
<H^,  disputed  the  fact  of  the  purchase  of  tbe 
New  York  property,  as  well  as  the  fact  that 
tbe  note  formed  a  part  of  the  consideration 
tor  It;  and  these  entries  are  certainly  rele- 
vant up<Mi  tbe  former  fact  t>ecause  tbey  re- 
fer to  such  a  purchase.  But  the  plaintiff 
says  tbey  were  offered  to  prove  the  payment 
of  the  note,  and  that  th^  do  not  in  any 
manner  refer  to  tbe  note,  and  for  this  reason 
are  not  relevant  on  tbe  question  of  its  pay- 
ment    Standing  by  themselves,  they  do  not 
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show  a  reference  to  the  note;  but  this,  of 
itself,  does  not  necessarily  make  them  Inad- 
missible. As  one  step  In  their  proof,  it  was 
necessary  for  the  defendants  to  show  that 
there  was  'such  a  real-eetate  iransacti<Hi,  in- 
cluding, of  conrse,  the  price  paid,  and  how 
It  was  paid  if  paid  at  all,  and  these  entries  are 
clearly  relevant  for  that  purpose,  and,  for 
aught  that  appears  from  the  record,  may 
have  been  offered  for  that  piui>ose  alone, 
for  they  were  offered  generally.  But  we 
think  they  were  admissible  also,  in  connec- 
tion with  the  other  evidence,  to  show  thai 
the  note  formed  part  of  the  con^deration  for 
the  real  estate,  and  had  been  paid  as  part 
thereof.  The  other  evidence  showed  that  the 
note  was  given  as  part  of  that  consideration, 
and  that  the  balance  was  made  up  by  the 
transfer  of  a  mortgage  of  $8,000  to  Mr.  Peck, 
and  by  Mr.  MUne's  assuming  two  mortgages, 
—one  for  $9,500  and  one  for  $10,600;  and 
these  entries  show  paymoits  of  amounts  car- 
responding  exactly  to  the  amounts  of  these 
mortgages  and  this  note.  That  the  $2,000 
item  was  apparently  paid  to  E.  N.  Feck  and 
brother,  and  did  not,  as  it  stood,  expressly 
ref  ep  to  the  notew  did  not  necessarily  destroy 
its  relevancy,  although  it  might  affect  its 
weight  It  might  be  shown  by  other  evi- 
dence to  refer  to  the  note,  and  to  nothing 
else,  just  as  we  tliink  the  item  of  $8,000  ^aid 
on  account  might  have  been  shown  to  refer 
to  the  mwtgage  transferred  to  Mr.  Peck. 
In  a  precisely  analogous  case  Enibsequently, 
both  parties  offered  outside  evidence  to  prove 
that  the  word  "interest"  in  the  receipt  of 
April,  1888,  hereafter  mentioned,  referred  to 
the  interest  indorsed  upon  the  note,  .and  did 
80  properly,  we  think. 

The  second .  reason  of  appeal  relates  to  the 
teptimony  of  the  witness  Pierce.  The  de- 
fendants denied  that  Mr.  Milne  had  paid  in- 
terest on  the  note  in  1888  and  1880,  and  thus 
denied  the  cwrectness  of  the  last  two  In- 
dorsem^ts.  As  tending  to  show  the  truth 
of  theh:  claim,  they  called  Mr.  Pierce's  atten- 
tion to  the  account  book  of  Mr.  Milne.  He 
teertifled  In  substance,  and  without  objection, 
that  it  contained  no  entry  of  any  payment 
of  interest  to  Mr.  Peck.  The  defendants  then 
offered  to  show  by  him,  that  said  book  con- 
tained frequent  entries  of  the  payment  of 
Interest  to  others;  that  is,  as  we  understand, 
to  show  that  the  book  contained  entries  of 
•  very  many,  although  not  of  ail,  payments  of 
interest  made  by  Mr.  MUne  to  others.  To 
this  evidence  the  plaintiff  objected,  unless  it 
was  shown,  in  substance,  that  all  payments 
of  interest  made  by  Mr.  Milne  had  been  so 
entered.  It  seems  to  us  that  the  evidence 
thus  objected  to  is  of  the  same  nature  as 
that  to  which  this  witness  had  just  previous- 
ly testified  without  objection.  The  absence 
in  such  a  book  of  any  entry  of  payment  of 
interesrt  to  Mr.  Peck  tended,  to  some  slight 
extent,  to  show  that  no  such  payment  had. 
been  made;  and  the  frequent  presence  of 
such  entries  of  payments  of  interest  to  oth-, 


ers,  even  tliough  all  audi  payments  'tvere  not 
entered,  was  a  fact  of  like  nature,  and  wonld 
also  tend,  in  some  slight  degree,  to  the  same 
conclusion.  The  fai:;t  that  all  payments  of  in- 
terest were  not  entered  upon  the  book  would, 
generally  speaking,  go  to  the  weight,  rather 
than  to  the  admissibility,  of  the  evidence  in 
both  cases.  We  think  the  evidence  was  ad- 
missible for  what  it  was  worth,  without  first 
showing  that  all  payments  of  Interest  were 
paid  by  check  or  entered  ui>on  the  account 
book. 

The  third  reason  of  appeal  relates  to  the 
testimony  of  Mr.  Rltch  conc^ning  certain 
declarations  of  Mr.  Milne^  For  many  years 
before  the  note  was  given,  and  down  to  the 
time  of  Mr.  Peck's  death,  he  (Peck)  had  been 
the  agent  of  Mr.  Milne,  looking  after  Mr. 
Milne's  real  estate^  collecting  the  rents,  and 
rendering  to  him  monthly  statements  and 
making  monthly  settlements.  Now,  with  ref- 
^ence  to  the  last  two  Indorsements  of  Inter- 
est on  the  note  in  suit,  the  defendants  claim- 
ed that,  if  any  such  interest  was  in  fact  re- 
ceived or  applied  by  Mr.  Peck,  the  same 
was  applied  by  him  from  the  rent  money, 
and  without  the  knowledge  of  Mr.  Milne, 
and  that  he  rendered  his  statements  In  such 
a  way  that  he  could  have  done  so  without 
the  knowledge  of  Mr.  Milne.  In  support  of 
these  claims  they  asked  Mr.  Rltch:  "Did 
Mr.  Milne  ever  make  any  statement  to  you 
in  reference  to  the  accounts  which  Mr.  Peck 
rendered  to  him  for  rents  collected?"  The 
witness  answered  as  follows:  "I  had  a  con- 
Tersati<Ki  with  him  in  regard  to  Mr.  Peck's 
accounts  immediately  after  Mr.  Peck's  death. 
Mr.  Milne  asked  me  if  I  could  get  him  a 
reliable  real-estate  agent  in  New  York  who 
could  c(dlect  his  rents  and  make  returns; 
that  he  had  been  wholly  unable  to  get  state- 
ments from  Mr.  Peck  showing  what  deduc- 
tions were  made  from  the  rents  received; 
and  that  he  had  to  take  checks  from  Mr. 
Peck  without  a  knowledge  on  his  part  of 
how  his  account  stood.  There  is  no  complete 
statement."  The  plaintiff  objected  to  the 
question  and  the  answer,  but  we  are  hwe 
concerned  only  with  the  answer.  The  plain- 
tiff now  says  the  declarations  were  inadmis- 
sible because  they  related  merely  to  the  in- 
ability of  Mr.  Milne  to  get  correct  statements 
of  account,  and  not  to  the  payment  of  the 
note,  and  because  they  were  too  general,  and 
do  not  tettx  to  the  statements  n»de  in  April, 
1888,  and  March,  1889,  when  the  indorse- 
ments in  dispute  were  made.  We  think  the 
evidence  was  admissible  under  our  statute. 
Its  generality  goes  to  its  w^ght  only.  The 
declaration  was,  in  form  and  in  effect,  that 
he  had  been  unable  to  get  any  correct  state- 
ments from  Mr.  Peck.  This  covered  the 
statements  for  April,  1888,  and  March,  1889, 
as  well  as  others.  It  had  a  bearing,  how- 
ever slight,  upon  the  question  wbetha  the 
interest  could  or  might  have  been  applied 
on  the  note  from  '  the  rents  without  the 
knowledge  of  Mr.  Milne,  as  claimed  by  the 
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defendants;  and  this  again,  of  conrse,  bad 
a  bearing  on  the  question  of  payment. 

The  fourth  reason  of  appeal,  and  the  last 
to  be  considered,  relates  to  the  action  of  the 
court  in  taking  under  its  observation  certain 
oitries  in  the  account  book  of  Mr.  Milne, 
which  the  plaintiff  claims  were  not  evidence 
In  the  case.  To  show  that  interest  had  been 
paid  on  the  note  by  Mr.  MUne  InAprU,  1888, 
the  plaintifF  introduced  the  following  receipt 
In  the  handwriting  of  Mr.  Milne:  "Beceived, 
Stamford,  27th  April,  1888,  balance  of  rents 
tor  carrmt  month,  less  interest  Alezan- 
do*  MUne."  The  plaintifF  claimed  that  the 
Interest  therein  referred  to  was  interest  paid 
on  the  note  in  suit,,  while  the  defendants  de- 
nied this,  nie  court  finds  that  "there  was 
nothing  in  evidence  showing  any  other  in- 
debtedness from'  Mr.  Milne  to  Mr.  Peck  upon 
which  Interest  was  due  or  payable  at  or  near 
the  date  of  said  receipt,  and  there  was  no 
direct  evidence  offH-ed  explanatory  of  the 
reference  to  interest  in  said  receipt,  or  to 
indicate  what  was  meant  thereby.  No  en- 
tries in  Mr.  Milne's  book  w»e  referred  to 
by  the  defendants  as  throwing  any  light  upon 
the  matter,  and  the  language  of  the  receipt 
was  left  open  to  such  speculation  as  to  its 
meaning  as  the  transaction  of  the  parties  in 
evidence,  concerning  which  Mr.  Peck  kept 
no  accounts,  and  Mr.  Milne  only  an  incom- 
plete and  unbusinesslike  one,  furnished 
ground  for."  The  court  tartbee  finds  as 
follows: 

"While  the  conrt  had  the  case  under  con- 
^deration  for  its  decision,  the  following  en- 
tries in  said  account  book  kept  by  Mr.  Milne, 
to  which  attention  had  not  been  called  during 
the  trial,  came  under  his  observation: 

1887.    July  1.    Mortgage  ace.   with 
protested  notes   in  First  National 

Bank  of  Stamford |5,035  00 

Interest  to  be  paid  semiannually. 

Ajnount  paid  on  mortgage 72  00  ' 

$4,963  00 
John  A.  Holmes,  dne  1  July,  1888. 
1887.    March  26.  N.  L.   Hart's  bill. 

search  and  mortgage,  Darien 79  70 

March  30.  Paid  1st  Nat  B'k,  Stam- 

fbrd,  on  ace.  of  int 42  SO 

July  1.  Paid  Ist  Nat  B'k,  Stamford, 

on  ace.  of  int 72  70 

Oct  1.  Paid  1st  N^t  B'k.  Stamford, 

on  ace.  of  int 72  60 

Dec.  1.  Paid  Ist  Nat  B'k,  Stamford, 

on  aoc.  of  int 75  80 

"And  in  'quarterly  statements  of  assets,' 
the  following  item: 

1887.    Sept  1.  Mortgages  dae  John  A. 
Holmes $5,035. 

.  "An  examination  of  the  entries  in  the  book 
fiUled,  and  nothing  in  the  other  evidence  in 
the  case  served,  to  throw  any  light  upon 
these  entries,  or  upon  the  nature  of  th« 
transaction  to  which  they  pertained.  The 
court  therefore  dismissed  them  trom  his 
mind,  so  far  as  tbfe  decieion  of  the  case  was 
concerned,  and  did  not  in  any  manner  con- 
sider tbem  In  arriving  at  hla  dedaion.    Aftw 


the  case  was  decided,  the  court.  In  a  conver- 
sation with  counsel  for  the  plaintiff,  called 
his  attention  to  said  entries  as  possibly  af- 
fording some  clue  to  the  solution  of  the 
question  discussed  by  counsel  as  to  the  mean- 
ing of  the  interest  reference  In  said  receipt" 
The  plaintiff  claims— First,  that  these  en- 
tries were  not  evidence  in  the  case  at  all; 
and  second,  that  they  were  taken  into  con- 
sideration by  the  court  below,  and  conscious- 
ly or  unconsciously  influenced  its  d^ision  to 
his  barm.  Were  the  entries  evidence  in  the 
case?  It  appears  that  attention  was  not 
colled  to  them  at  all  during  the  trlaL  For 
aught  that  appears,  neither  court;  couqsel, 
nor  parties,  during  the  trial,  knew  of  their  ex- 
istence. In  short,  it  would  seem  that  If  they 
became  evidence  at  all,  they  became  such 
when  the  book  was  first  laid  in  evidence,  and 
merely  by  force  of  the  fact  that  they  were 
contained  within  its  covers.  This  involves 
the  claim  that  when  the  book  was  thus  laid 
in  evidence,  as  it  is  called,  without  objection, 
ey&ry  entry  of  every  kind  within  Its  covers 
necessarily  became  evidence  in  the  case;  and 
this  seems  to  be  the  view  taken  of  the  mat- 
ter by  the  defradants,  for  in  their  brief  they 
say:  "The  book  was  in  evidence  without 
objection,  and  the  court  had  the  right  to  con- 
sult any  eatry  therein  in  determining  the 
facts  In  issue."  Under  the  tacta  of  this  case, 
we  cannot  assent  to  such  a  dalm.  It  is 
founded  upon  this  statement  In  the  record: 
"The  defendants  idraitifled  a  certain  book  of 
accounts  as  the  account  book,  and  the  only 
account  book,  kept  by  Mr.  Milne,  and  as 
being  wholly  In  his  lumdwrlthig,  and  laid 
the  same  in  evidence."  What  does  the  phrase 
"laid  the  same  in  evidence,"  as  here  used, 
mean?  No  more,  we  think,  than  that  tte 
book  Identified  as  Mr.  Milne's  account  book; 
kept  in  his  handwriting,  was  now  before  the 
court  ready  for  use,  as  the  material  source  of 
such  entries  ther^n  as  should  be  subsequent- 
ly offered  in  evidence.  It  meant  no  more,  In 
effect  than  Is  meant  in  every-day  practloe 
when  a  writing  to  be  offered  in  evidence  sub- 
sequently is  Identified  and  marked  as  an  ex- 
hibit in  advance  of  its  being  so  offered.  So 
all  concerned  seem  to  hare  undo-stood  the 
matter,  and  we  know  of  no  rule  of  law 
or  of  practice  which  requires  us  to  give  to 
this  phrase,  under  the  circumstances  of  this 
case,  any  more  extended  meaning.  Of  course, 
this  act  of  laying  the  book  in  evidence  mlj^t 
have  been  attended  with  the  result  now 
claimed  by  the  defendants  if  the  i>arties  had 
so  agreed  or  intebded;  but  it  is  not  found, 
nor  from  the  facts  found  can  it  be  fairly 
inferred,  that  they  did  so  Intend,  or  that 
they  so  understood  the  matter;  and,  after 
all,  the  question -should  be,  how  did  the  par- 
ties understand  tbe  matter  at  the  time?  The 
book  covered  several  years  of  time,  and  pre- 
sumably contained  many  entries  of  various 
kinds,  some  relevant  perhaps,  and  some  not; 
and  it  can  hardly  be  presumed  that  the  plain- 
tut,  in  entire  ignorance  of  what  these  entries 
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were.  Intended  to  aAmIt  ^em  tif  not  ob- 
jecting to  the  Y»odk.  as  audi,  or  by  falling  to 
a4k  at  that  time  vhat  entries  would  8aba»- 
qomtlT  be  offered  in  evidenee.  The  eabse- 
q^ient  conduct  of  the  court  and  of  tbe  partiea 
clearly  bIiowb  that  the  matter  was  not  iu>- 
derstood  at  the  time  as  the  plaintiff  now 
claims  that  It  was,  tot,  after  the  book  was 
laid  In,  the  defendants  called  the  attention  of 
the  court  ta  certain  spedflc  entries,  and  there- 
upon th»  plaintiff  objects  to  them,  and  the 
court  hears  the  parties,  and  overrules  the 
specific  objections,  precisely  as  if  the  oitrles 
were  then  being  offered  for  the  first  time; 
and  the  defendants  make  no  claim  that  the 
entries  are  already  In  the  case^  as  would 
hart  bem  natural  had  they  supposed  they  be- 
came evidence  when  the  book  was  first  laid  In. 
Subsequently,  also,  the  trial  Judge  seems  not 
to  have  considered  the  entries  hwe  In  que»> 
Uoa  M  in  the  case,  ftir  he  says  he  dismissed 
them  from  his  mind,  so  far  as  the  decision 
was  concerned.  In  short,  we  think  It  clearly 
appears  from  the  record  that  the  contoits 
of  the  book  were  not  laid  in  evldesioe  when 
the  book  was  laid  In;  and  from  tUs  It  fol- 
lows that  the  entries  In  questl(«  were  not 
evidence  in  the  case  at  alL 

This  brings  us  to  tbe  qnestion  whether  the 
fSct  that  the  trial  Judge  saw  these  entries, 
and  dealt  with  them  In  the  manner  stated  on 
the  record,  entitles  tbe  plaintiff  to  a  new 
trIaL  We  think  the  fbirest  way  to  deal  with 
this  qnestion,  imder  the  circumstances,  Is 
to  treat  the  case  as  we  should  one  where 
•fldenoe  had  been  Improperly  admitted,  and, 
after  the  trial,  but  before  the  decision,  such 
evidence  had  been  eHher  expressly  ruled  oat, 
or  disregarded,  so  far  as  the  same  can  be 
done^  by  the  court  In  such  oases  the  ques- 
tion  Is,  does  it  fairly  and  with  reasonable 
certainty  appear  upon  the  record  that  the 
party  ooBq>Ialnlng  coold  not  have  been 
harmed  by  the  action  of  the  comrt?  TTnless 
It  does  so  appear,  a  new  trial  will  erdlnarUy 
be  granted.  Bichmond  v.  Stahle,  48  Conn. 
22;  Buckingham's  Appeal,  40  Conn.  143,  22 
Ati.  600.  In  the  case  at  bar.  If  we  take  the 
statement  of  the  trial  Judge  as  conclusive 
upon  the  question  whether  his  decision  was 
Influenced  st  all  by  the  entries  In  questioo, 
then  It  does  clearly  appear  that  the  plaintiff 
was  not  harmed  by  the  action  of  the  court 
of  which  he  here  complains.  Now,  there  can 
be  no  sort  vt  doubt  that  the  trial  Judge  In- 
tended to,  and  did,  so  far  as  It  Is  possible 
for  any  one '  to  do  such  a  thing,  dismiss 
these  entries  from  his  mind,  and  did  not 
consider  them  In  arriving  at  his  decision,  and 
that  he  was  fully  persoaded  that  he  had  suc- 
ceeded In  the  attempt  This  oomt,  how- 
ever, has  In  oases  like  tliiB,  with  a  good  de- 
gree of  uniformity,  refused  to  accept  such 
statements  as  condnslve,  on  the  ground  that 
"the  operations  of  the  human  mind  are  so 
subtle,  and  the  influences  which  affect  it  so 
difDcnlt  to  be  appreciated,  that  it  Is  utterly 
InqvobaUck  not  to  say  impossible,"  for  tbe 


party  making  them  to  know  wlKihw  the 
evidence  Influenced  him  or  not;  holding  that 
all  that  such  statemeBts  can  mean  is  tliat 
the  maker  of  them  was  nnoonscloas  of  the 
influence.  Harris  v.  Town  o<  Woodsto(±, 
27  Conn.  671;  Jacques  v.  Bailroad  Ooi,  41 
Conn.  08;  Borou^  of  Norwalk  v.  Blancbard, 
S6  Conn.  461,  16  AtL  242.  In  view  of  these 
decisions,  and  others  that  ml^t  be  dted 
from  our  own  rqKirts,  and  cimctarrlng,  as 
we  do,  in  the  reasons  therein  givoi  for  de- 
clining to  accept  sach  statements  as  eon- 
dnslve,  we  cannot  accept  tk«  statement  of 
the  trial  Judge  In  this  case  as  oonclnsiva 
This  being  so,  it  fOQows  that  the  qnestloa 
In  each  case  at  this  Idnd  most  be  detmnlncd 
by  a  consideration  of  the  facts  in  the  partic- 
ular case  bearing  npon  the  qnestion.  there 
being  no  general  rule  applicable  to  all  cases. 

Now,  ta.  the  esse  at  bar,  although  we  do 
not  think,  in  view  of  all  the  evidence  in 
the  case  as  it  appears  of  record,  that  the  re- 
ceipt of  April,  1888,  was  of  such  transcend- 
ent importance  as  the  plaintiff  now  seems 
to  claim,  still  it  was  an  important  piece  of 
evidence  in  his  favor.  As  matters  stood  st 
the  close  of  the  evidence,  a  strong  argument 
In  favor  of  the  plaintiff's  contention  migm 
be  drawn  from  it  The  cose  wss  a  some- 
what close  one,  pecoUar  in  some  of  Its  as- 
pects, and  Its  decision  Invirtved  the  ooasid- 
eratlon  of  questions  upon  whleb  the  evidence 
would  be  rather  evenly  bskmced.  Any  evi- 
dence, therefore,  which  in  any  degree,  or  at 
least  In  any  essential  degree,  weakened  the 
Inf»«nce  to  be  drawn  from  the  receipt 
would  necessarily,  or  at  least  very  prcAably, 
affect  the  result  of  the  trial  unfavorably  to 
the  plaintiff.  Now,  the  entries  In  questloa, 
as  they  stand  in  the  book,  and  as  the  court 
saw  them,  without  explanation  <Hr  quallflcsr 
tion,  would,  we  think,  tend  to  show,  or  at 
least  to  suggest,  some  sort  of  an  inference 
that  the  word  'intM^st"  in  tbe  receipt  did 
not  or  might  not  refer  to  tbe  interest  In- 
dorsed upon  tile  note,  but  might  refer  to  In- 
terest upon  some  other  account  The  trial 
Judge  appears  to  have  regarded  them  "as 
possibly  affording  some  due  to  the  soIntioD 
of  the  qnestion  as  to  the  meaning  of  the  in- 
terest reference  in  said  receipt"  Now,  it 
is  manifest  from  the  record  that,  to  some  ex- 
tent at  least  and  for  some  purposes,  the 
trial  court  did  ccmsider  these  entries.  IV>r 
how  long  a  time  the  court  had  them  nader 
consideration  does  not  appear.  Under  all 
the  circumstances,  we  think  It  does  not  sp- 
pear  from  the  record  with  reasonable  cer- 
tainty that  the  plaintiff  could  not  have  been 
harmed  by  the  action  of  the  coivt  bdow, 
and  that  the  Interests  of  Justice  wiU  be  pro- 
moted by  granting  a  new  txiaL  Hmtb  Is 
error,  and  a  new  trial  is  granted. 

CABPBNTER.  FENN,  and  BAUDWIN.  YJ.. 
concurred.  ANDRBWa^  Oi  Xk  oononrred  in 
the  result  but  was  of  opbdon  that  the  testi- 
mony of  Bitch  should  not  have  been  ceeetvad. 
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FRITTS  r.  KBW  YORK  &  N.  B.  B.  00. 

(Snpreme  Gonrt  of  Errors  of  CoBa«ctlent   Dee. 

18, 1888.) 

RxMMTD  roK  Vvw  Trial— IssuBS  Tbiasli. 

All  issTies  are  retriable  on  a  new  trial 

granted  without  limitation. 

Appeal  from  district  coBrt  of  Wateitonry; 
Bradfftreet,  Judge. 

Action  by  Henry  Frltts  against  the  New 
York  &  New  England  RaUroad  Company  for 
negllgmce  In  causing  plalnttff's  horses  to  ran 
away.  Judgmeht  for  plaintiff.  Def^dant 
appeals.     Reversed. 

For  former  appeal,  see  2<t  AtL  847. 

The  finding  of  the  conrt  bdow  is  aa  fol- 
lows: Upon  the  new  trial  of  tbis  case,  in  a 
bearing  In  damages  before  tbe  court  in  pur- 
suance of  the  order  of  tbe  supreme  conrt  of 
errors  herein,  defendant,  for  the  purpose  of 
reducing  the  damages  of  the  plaintiff  to  a 
nominal  sum,  offered  to  introdnce  evidence 
to  show  tbat  the  injnries  to  bis  property, 
complained  of  by  plaintiff,  were  not  cansed 
by  any  negligence  on  its  part;  and  also  erS 
dence  to  show  that  said  Injuries  were  caused 
by  plaintiff's  contributory  negligence.  He 
also  dalmed  that  plaintiff  was  bound  to 
prove  all  Items  of  damage  before  be  could 
be  entitled  to  Judgment  for  tbe  same.  Tbe 
court  refused  to  receive  such  evidence  of  de- 
fendant, and  overruled  said  dalm,  and  ruled 
that  under  the  decision  of  the  supreme  court 
of  errors  In  this  cause,  on  the  appeal  to  It 
taken  from  the  former  decision  of  this  court, 
this  comrt  In  this  trial  could  only  hear  evi- 
dence as  to  the  market  value  of  the  hones 
caused  by  their  rnnning  avray  In  the  man- 
ner stated  In  the  finding  of  the  judge  who 
heard  the  case  on  the  fwmer  trial,  since  this 
was  tbe  only  matter  as  to  which  the  supreme 
court  of  errors  found  this  court  to  have  erred 
In  said  former  trial.  To  each  of  these  rul- 
IngB  defendant  <luly  excepted. 

Edward  D.  Robblns,  for  appellant.  Web- 
ster &  O'Neill,  for  appellee. 

TORRANCE,  J.  This  case  was  before  us 
at  a  former  term  upon  appeals  taken  by  both 
partlea  Frltts  v.  Railroad  Co.,  62  Conn. 
603,  26  Aa  847.  We  then  held  that  there 
was  no  error  on  the  defendant's  appeal, 
wblle  on  tbfl  plaintiff's  appeal  we  held  there 
was  error,  and  granted  a  new  trial.  When 
afterwards  the  case  came  up  in  tbe  court  be- 
low the  defendant  claimed  a  right  to  a  retrial 
of  the  entire  facts,  but  the  court  overruled 
that  dalm,  and  whether  It  erred  in  so  do- 
ing is  the  one  question  presented  by  the  pres- 
oit  appeal  By  reference  to  tbe  record  in 
tbe  former  appeal  In  this  case  it  will  clearly 
appear  that  none  of  the  error?  alleged  by 
either  party  affected  In  any  way  tbe  facts 
found  and  made  part  of  the  record.  There 
had  been  no  mistrial,  so  far  as  the  facts 
were  concerned.  The  alleged  errors  related 
mtirely  to  the  action  of  the  court  below  In 
v.28A.no5— 34 


applying  the  law  to  tbe  ftets  found.  In 
both  of  tiiese  respects  the  record  referred  to 
was  precisely  like  the  record  In  Zaleskl  v. 
dark,  44  Conn.  218.  Under  tbe  old  prac- 
tice, for  some  years,  at  least,  prior  to  18S2, 
such  cajses  were  constantly  brought  up  by 
motions  In  error  or  by  motions  for  a  new 
trial,  at  the  Section  of  the  parties.  Ttaeo- 
retieally,  p^haps,  under  that  practice,  the 
appropriate  method  for  bringing  up  such 
oases  was  by  a  motion  in  error.  See  tbe 
note  to  Zaleskl  v.  dark,  45  Conn. '405.  In 
practice,  however,  and  in  favor  of  motions 
for  a  new  trial,  the  distinction  was  in  most 
cases  neither  Insisted  upon  by  tbe  court  nor 
observed  t^  the  parties.  When,  however, 
the  errors  related  to  and  affected  tbe  trial 
of  the  facts,  it  was,  as  a  rule;  required  that 
tbe  case  should  be  brought  up,  whenever  it 
'conld  be,  by  a  motion  for  a  new  trial,  rather 
than  by  a  motion  in  error.  Ward  v.  Dono- 
van, 45  Conn.  559,  But,  as  before  stated, 
for  many  years  prior  to  1882  cases  wherein 
tbe  errors  alleged  did  not  in  any  way  affect 
tbe  trial  of  tbe  facts  weie  constantly  brought 
op  without  objection  by  motions  for  a  new 
trial,  rather  than  by  motions  in  error,  and, 
if  error  was  found,  a  new  trial  was  granted. 
The  following  are  a  few  of  tbe  cases  of  this 
kind,  sheeted  at  random  from  a  few  ▼ol- 
limes  of  our  reports:  In  15  Conn.,  the  eaae 
of  Wheeler  v.  Spencer,  (I>age  2&)  In  42 
Ccmn.,  the  cases  of  Langdon  v.  Strong,  (page 
866;)  Brady  v.  Barnes,  (page  512;)  and 
State  V.  Ferria  (page  660.)  In  43  Conn.,  the 
cases  of  Merrtam  v.  City  of  Meriden,  (page 
173;)  Wheder  v.  Wheeler,  (page  5030  and 
Hltchcodc  ▼.  Holmes,  (page  528.)  In  44 
Conn.,  the  cases  of  Zaleskl  v.  dark,  (page 
218;)  MltcbeU  v.  Stanley,  (page  312;)  San- 
ford  V.  Oilman,  (page  461;)  and  Buddngbam 
V.  Osborne,  (page  133.)  In  45  Conn.,  the 
cases  of  Staepard  t.  New  Haven  A  North- 
ampton Co.,  (page  64;)  Peters  v.  Stewart, 
(page  103d  ZalediJ  v.  Claik,  (page  387;) 
and  TtowJbridge  v.  Boswortb,  (page  166.)  In 
this  last  case  the  supreme  court  advised  a 
new  trial,  although  the  case  appears  to  bave 
been  before  It  upon  a  motion  in  error.  In 
aU  these  cases  there  waa  a  finding  of  facts 
by  the  court,  committee,  or  auditor.  The 
errors  in  all  of  them  were  not  such  as  to  af- 
fect this  finding  in  any  way,  but  consisted 
wholly  in  the  application  of  the  law  to  the 
facts  found;  and  all  of  them,  except  the  last- 
named  caae,  were  brought  up  by  motions  for 
a  new  trial  These  and  numerous  other 
cases  of  a  like  nature  that  might  be  dted 
deariy  show  tbat  this  court,  under  the  old 
practice,  constantly  heard  such  caaes  upon 
motiona  for  a  new  trial,  and  constantly  ad- 
vised new  trials  therein,  although  there  had 
been  no  mistrial  at  aU  as  to  tbe  facts  found. 
The  present  statute  relating  to  appeals  to 
the  supreme  court  aboUsbed  these  motions, 
substituting  therefor  one  unUorm  method  by 
way  of  appeal,  and,  as  a  consequence,  abol- 
ished all  the  distinctions   wbtcta   had  their 
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origtn  In  tbe  differences  between  these  mo- 
tions. Under  this  statute,  as  before,  this 
court  still  has  the  power,  in  cases  of  the 
kind  we  bare  been  considering,  either  to  re- 
verse the  Judgment  merely,  or  to  grant  a 
new  trial;  and  It  can  now  exercise  this  pow- 
er unhampered  by  the  form  of  the  proce- 
dure adopted  to  bring  the  case  up.  Gen.  St. 
i  1135.  Fiurtbennore,  under  the  old  prac- 
tice prior  to  1882,  this  court,  if  It  advised  a 
new  trial,  could  do  so  either  with  or  with- 
out conditions  and  guallflcations.  Chambers 
V.  Campbell,  15  Conn.  427;  Zaleskl  v.  Olarlc, 
45  Conn.  397.  This  power  it  still  possesses 
under  the  present  practice.  Under  the  for- 
mer practice,  also,  as  a  general  role,  if  a 
new  trial  was  granted  without  qualification 
it  meant  a  retrial  of  the  entire  facts;  and 
this  was  true,  as  appears  by  the  cases  cited, 
whether  the  errors  did  or  did  not  affect  the 
finding  of  facts.  Zalesld  v.  Clarlc,  45  Conn. 
387.  We  think  this  still  is,  and  ought  to  be, 
tbe  rule.  It  is  of  great  importance  'to  all 
concerned  that  the  rule  upon  this  subject 
should  be  plain,  simple,  easily  understood, 
and  capable  of  ready  application.  The  rule 
as  recognized  and  enforced  in  the  last-named 
case  Is  of  this  nature,  and  ought  to  be  ad- 
hered to. 

It  follows  from  what  has  been  said  that 
this  court,  when  the  former  appea^  in  the 
case  at  bar  was  before  it,  had  the  power  to 
reverse  the  Judgment  merely,  or  to  grant  a 
new  trial,  with  or  without  quaUflcatlon.  It 
chose,  however,  to  grant  a  new  trial,  and 
the  question  is  whethea:  it  granted  such  trial 
without  qualification  or  not.  For  the  an- 
swer to  this  question  we  must  look  to  the 
language  used  by  this  court  in  granting  the 
new  trial.  The  opinion  in  the  former  ap- 
peal, after  disposing  of  one  of  the  plaintiff's 
claimed  errors,  closes  as  follows:  "But  we 
think  that  the  lessened  market  value  of  the 
horses  in  consequence  of  the  runaway  was  a 
proximate  and  legitimate  element  of  dam- 
age. *  *  *  In  this  last  particular  there  is 
error  on  tbe  plaintiff's  appeal,  and  a  new 
trial  is  granted."  It  is  manifest,  we  tbink, 
from  this  language,  that  the  effect  and  scope 
of  the  new  trial  thus  granted  is  not  express- 
ly limited  or  qualified  in  any  way.  The  er- 
ror found  and  pointed  out  is  Indeed  confined 
to  one  part  of  tbe  case,  but  the  scope  and 
effect  of  the  new  trial  are  not  in  express 
words  so  confined.  If,  then,  any  such  lim- 
itation exists,  it  must  exist  Iqr  necessary  im- 
plication. It  Is  said  that  the  court  cannot 
have  Intended  to  grant  a  new  trial  as  to 
tbe  fticts  of  the  case,  because  they  had  all 
been  fairly  found  already,  and  were  not  af- 
fected by  any  of  the  claimed  errors,  and  that 
these  last  could  be  corrected  without  requir- 
ing a  retrial  of  the  facts.  This  was  undoubt- 
edly a  good  reason  why  this  court  might 
bave  contented  itself  with  reversing  the 
Judgment  merely,  or  with  granting  a  quali- 
fied new  trial  in  express  words;  but,  in  tbe 
light  of  tbe  cases  hereinbefore  cited,  It  caa- 


not  fairly  be  urged  as  a  reason  for  annexing 
by  implication  to  the  new  trial  granted  a 
qualified  or  limited  scope.  Tbe  language  em- 
ployed is  without  limitation  or  qualification. 
If  such  implication  exists  in  tills  case,  it 
must  also  have  existed  in  Zaleskl  v.  Clark, 
and  in  all  the  other  cases  like  It,  hereinl>cfore 
cited;  and  yet  this  court  In  those  cases  nev- 
er recognized  any  such  implication.  We 
think  the  language  used  fairly  imports  a  new 
trial  without  qualification  or  condition. 

It  is  claimed,  however,  that  certain  cases 
previously  decided  by  this  court  are  in  cou; 
fiict  to  a  certain  extent  with  this  view  of  tbe 
case.  In  Crane  ▼.  Transportation  Line,  50 
Conn.  341,  this  court  held  that  the  facts 
could  not  be  retried,  as  it  did  likewise  in 
Taylor  v.  Keeler,  51  Conn.  397,  and  in  other 
cases  that- might  be  dted.  But,  as  these 
were  all  motions  in  error  under  the  old  prac- 
tice, where  the  Judgment  bad  been  reversed 
merely,  without  granting  any  new  trial,  they 
have  little  or  no  bearing  on  the  present  ques- 
tion. The  case  of  Butler  v.  Barnes,  60  Conn. 
170,  21  Atl.  419,  is  the  only  case  which  can 
be  claimed  to  support  the  plaintiflrs  conten- 
tion. Tbe  action  in  that  case  was  brought 
for  the  reformation  of  a  deed,  and.  If  reform- 
ed, then  for  damages  for  the  breach  of  the 
covenants  In  the  deed.  A  special  finding  of 
all  the  facts  bearing  upon  the  right  to  have 
th«  deed  reformed  was  made,  and  the  court 
beiow  decided  that  upon  them,  as  matter  of 
law,  the  plaintiff  was  not  entitled  to  have  the 
deed  reformed.  The  finding  was  silent  as  to 
the  amount  of  damage,  if  any,  which  the 
plaintiff  had  sustained  in  case  he  was  enti- 
tled to  bave  his  deed  reformed;  and  of 
course,  if  error  was  found,  the  case  would 
bave  to  be  opened,  at  least  to  tbe  extent  of 
giving  the  plaintiff  opportunity  to  pmve  the 
amount  of  bis  damage.  On  appeal  to  this 
court  from  that  Judgment  it  was  held  that 
the  court  below,  in  deciding  as  above  stated, 
had  erred,  and  a  new  trial  was  granted  in 
the  following  language:  "And  tbat  a  new 
trial  should  be  granted,  at  which  the  court  of 
common  pleas  may  reform  the  deed  as  here- 
in indicated,  and  thereupon  render  Judgment 
for  damages  for  the  breach  of  the  covenants 
now  in  said  deed  contained."  When  the  case 
came  again  before  this  court,  (61  Conn.  399, 
24  Atl.  328,)  it  was  held,  In  effect,  that  this 
language,  under  the  circumstances,  limited 
the  new  trial  granted  to  a  trial  of  the  ques- 
tion of  damages,  and  did  not  extend  to  the 
right  to  retry  the  facts  already  found.  Now, 
whatever  else  this  last  case  decided.  It  is 
quite  c^tain  that  It  did  not  OYMrule  Za- 
lesld y.  Clartc,  46  Conn.  897.  noe  was  it  in- 
tended In  the  opinion  to  say  anything  to 
weaken  the  force  of  the  salutary  rule  in  that 
case  recognized.  Tbe  case  (61  Conn.  399  *)  as- 
sumes the  existence  of  tbe  rule,  for  the  ques- 
tion was  whether  or  not  the  language  used 
in  granting  the  new  trial  brought  the  case 

>24  Ati.  328. 
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within  the  rote.  If  was  simply  »  qaestioii 
of  construction,  and  under  tbe  circumstances 
the  court  constnied  the  language  as  granting 
only  a  qnalifled  new  trial.  We  stiU  think 
tliat  constraction  was  the  proper  one,  al- 
though  the  language  used  may  perhaps  be 
susceptible  of  a  different  one.  At  all  events, 
we  think  the  case  at  bar  comes  clearly  with- 
in the  rule,  and  that  the  court  below  erred 
in  refusing  to  permit  a  retrial  as  claimed  by 
the  defendant  The  Judgment  appealed 
from  is  reversed,  and  a  new  trial  is  granted. 
The  other  Judges  concurred. 


(6S  Conn.  MB) 

Appeal  of  CRAMDALL  et  al. 

{[Supreme  Court  of  Errors  of  Connectlcnt    Oct 

25,  1893.) 

Wnj.S — COSTBNTS  AS  EVIDESOE  OF  CaPICITT — 

Crrdibiutt  of  Witness. 

1.  The  contents  of  a  will  may  be  consider- 
ed on  the  questions  of  undue  innnence  and  of 
testator's  mental  capacity. 

2.  The  evidence  of  attesting  witnesses  is 
entitled  to  no  greater  weight  on  the  question  of 
testator's  mental  capacity  than  that  of  any  oth- 
er persons  present 

Appeal  from  superior  court,  Windham  coun- 
ty; Hamersley,  Judge. 

Petition  by  Caroline  Crandall  and  others  for 
probate  of  the  will  of  Ebenezer  Farrows,  de- 
ceased. The  will  was  approved  and  admitted 
at  probate  court,  and  an  appeal  taken  to  tbe 
superior  court,  where  it  was  set  aside  by  a 
Jnry.    Proponents  appeaL    Affirmed. 

O.  E.  Searls  and  J.  H.  Potter,  for  appellants. 
B.  M.  Wam»  and  L.  B.  Cleveland,  for  appel- 
lees. 

CARPENTER,  X  This  is  an  appeal  from 
a  probate  decree  establishing  the  last  will 
and  testament  of  Ebeneser  Farrows.  The  will 
was  attacked  c»i  two  grounds,— mental  inca- 
pacity and  undue  Influence.  On  the  trial  to 
the  Jury,' the  proponents  of  the  will  presented 
to  the  court  several  requests  to  charge  the 
Jury.  These  requests  were  not  complied  with, 
in  terms,  and  the  appellees  insist  that  they 
were  not  complied  with  in  substance.  The 
Jnry  returned  a  verdict  against  the  will,  and 
the  appellees  appealed  to  this  court  The 
reasons  of  appeal  allege  that  the  court  ^red 
In  respect  to  each  of  the  six  requests.  We 
will  consider  the  requests  in  their  order. 

The  first  request  Is  as  follows:  "The  Jiuy 
have  nothing  to  do  with  the  equity  or  in- 
equity of  the  testamentary  dispositions  of 
property,  provided  they  believe  from  the  evl- 
doice  that  the  alleged  testator  had  sufficient 
mental  capacity  to  make  a  will,  as  ezpUilned 
In  these  Instructions,  and  that  the  will  was 
made  of  his  own  free  will  by  the  testator." 
This  request  is  somewhat  ambiguous.  At 
least,  its  precise  meaning  is  obscure,  so  that, 
if  given  literally,  It  might  and  probably 
would,  have  been  misleading  or  confusing. 
If,  by  the  request,  it  was  intended  that  the 
Jury  should  be  instructed  that  tbe  terms  of 


tbe  will  sbonld  be  entirely  disregarded,  in 
oonslderlng  the  evidence  tending  to  prove 
and  to  disprove  capacity  or  undue  influence, 
the  request,  clearly,  should  not  have  been 
complied  with.  Mr.  CXiamberlln,  in  his  work 
on  American  Commercial  Law  for  Business 
Men,  (on  page  854,)  says:  'If  the  will  was- 
written  by  the  testator  himself,  the  character 
of  its  contents  is  the  highest  evidence  of  his 
capacity  or  incapacity."  And  we  may  add 
that  even  it  tpe  will  was  dictated  by  tbe 
testator,  and  its  provisions,  under  all  the  cir- 
cumstances, seem  to  be  Just  and  reasonable, 
that  certainly  is  a  circumstance  tending  to 
prove  capacity,  and  to  disprove  undue  in- 
fluence, precisely  as  an  absurd  or  unreason- 
able will  tends  to  prove  the  contrary.  Such 
seems  to  be  the  teaxdilng  of  1  Swift,  Dig.  140: 
"If  the  disposition  of  the  estate  be  very  un- 
reasonable and  Improper,  as  giving  it  to 
8trang«s,  or  all  to  one  diild,-thi8  will  be  a 
strong  circumstance  from  whence  to  infer  un- 
due Influence  and  want  of  understanding." 
It  may  be  suggested  that  the  meaning  is  that 
if  the  Jury  flnd  from  all  the  evidence,  giving 
the  character  of  the  contents  of  the  wiU  Its 
due  weight  as  evidence,  that  the  testator  had 
sufficient  testamentary  capacity,  etc.,  'then 
the  equity  (X  inequity  of  the  disposition  of 
the  estate  should  not  invalidate  the  will.  If 
that  is  its  true  meaning,  we  think  counsel 
were  singularly  unfortunate  In  their  use  of 
language.  It  is  not  probable  that  the  court 
so  understood  the  request,  and  it  is  quite  cer- 
tain that,  if  the  charge  had  been  ^ven  as  re- 
quested, the  Jury  would  not  have  so  under- 
stood it  withont  considerable  explanation. 
The  court  is  not  bound  to  charge  in  the 
language  of  a  request,  when  the  language  will 
be  likely  to  be  misunderstood  withont  further 
explanation.  It  is  apparent  that  the  word 
"evidence,"  as  used  in  the  request,  signifies 
that  given  by  witnesses,  as  distinguished 
from  the  contents  of  the  will.  While  the 
latter  is  evidence,  in  a  broad  sense,  yet  it  is 
manifest  that  the  word  was  used  in  a  mwe 
limited  sense.  As  thus  used,  the  obvious 
meaning  of  the  request  is  that  the  contents 
the  will  should  be  excluded  as  evidence  on 
the  main  issue.  That  is  not  law,  and  the 
instruction  was  pr<^>erly  refused. 

The  second  request  is:  "The  Jury  should 
give  special  prominence  to  the  testimony  of 
the  three  attesting  witnesses,  both  upon  the 
question  of  capacity  and  of  undue  Influence, 
because  they  were  present  at  the  time  and 
place  of  the  execution  of  the  will,  and  had 
the  means  and  the  opportunity  of  Judging  of 
the  testator's  capacity,  and  are  regarded  in 
the  law  as  placed  around  the  testator  in  order 
that  no  fraud  may  be  practiced  upon  him  in 
the  execution  of  the  wiU,  and  to  Judge  of  his 
capacity."  The  effect  of  a  compliance  with 
this  request  would  have  been  to  place  the  at- 
testing witnesses  upon  a  higher  plane,  in  tbe 
estimation  of  the  Jury,  on  the  question  of  ca- 
pacity and  of  undue  influence,  than  other  wit- 
nesses, although  the  latter  may  have,  had 
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equal,  ae  even  nipcsrlor,  means  <xt  knowledge. 
That  was,  In  effect,  tbe  claim  of  the  appellees, 
and  they  now  claim  that  the  refosal  of  tlte 
com-t  to  comply  with  this  request  was  an 
error  wfai(^  Mitltles  them  to  a  new  trial.  We 
are  aware  of  no  principle  of  law,  or  of  any 
adjudged  case,  which  will  Justify  this  claim, 
as  broadly  as  It  Is  here  made.  In  the  eye 
of  the  law,  all  witnesses  of  equal  Intelligence, 
and  wltb  equal  means  of  knowledge,  are 
equally  credible.  Had  there  been  three  other 
witnesses  present,  and  their  attention  had 
been  called  to  the  condition  of  the  testator, 
precisely  as  was  that  of  tbe  attesting  wit- 
nesses, we  know  not  why  th^  testimony 
would  not  hav^  be«i  entitled  to  the  same 
consideration  on  tbe  question  of  capacity  and 
of  undue  inflnenceb  As  the  case  stood,  the 
attesting  witnesses  were  present  when  the 
will  was  executed,  and  had  an  opportunity  to 
observe  the.  condition  of  the  testatM  at  that 
precise  time.  The  other  witnesses  were  not 
present,  and  bad  no  such  opportunity.  So 
far  as  that  matter  was  concerned,  the  ap- 
p^ees  had  the  full  benefit  of  It;  for  the  ltU7 
wore  fully  and  clearly  told  that  the  question 
was  as  to  the  condition  of  the  testator  at  that 
time,'  and  that,  the  nearer  to  that  time  the 
witnesses  observed  him,  the  more  Important 
was  their  testimony.  We  know  of  no  other 
advantage  that  those  witnesses  had  in  re- 
spect to  the  questions  in  issue.  The  appellees 
dte  and  rely  upon  Field's  Appeal,  36  Ckmn. 
277.  But  that  case  does  not  sustain  their 
dalm. 

The  third,  fourth,  fifth,  and  sixth  requests 
were  fully  complied  vrtth  by  the  court.  As 
no  question  of  law  Is  presented  undor  them. 
It  is  unnecessary  to  notice  them  further. 
There  is  no  error  in  the  judgment  appealed 
from.    The  other  Judges  concurred. 


(Ct  COBD.  tt» 

AI/UEN  V.  WOODEUTF. 

(Supreme  Co»irt  of  Errors  of  CJonnecticnt    Oct 

25,  1893.) 

Plbadino — Amendment  on  Appeal,  from  Justiob 
— ^Attachment  of  Pebson— New  Trial. 

1.  Gen.  St  S  893,  provides  that  no  attach- 
ment shall  be  granted  against  the  body  unless 
eadi  caose  of  action  in  the  complaint  be  such 
that  execution  mar  issue  against  the  body  of  de- 
fendant on  the  judgment  founded  thereon.  Sec- 
tion ICaS  allows  plaintifE  to  amend  by  inserting 
new  counts  which  might  have  been  originally  in- 
serted. Section  879  provides  that,  ou  appeal 
from  a  justice,  either  party  may  amend  by  in- 
troducing any  equitable  right,  cause  of  action, 
defense,  or  set-off.  Beld,  that  on  appeal  from  a 
judgment  of  a  justice  for  plaintJfC  In  an  action 
in  which  defendant's  body  was  attached,  where 
no  release  of  the  attachment  was  made,  there 
could  not  be  an  amendment  by  the  introdnction 
of  a  canse  of  action  whid>  would  not  authorise 
attachment  or  execution  against  the  body. 

2.  A  new  trial  cannot  be  refused  because 
the  amount  involved  is  small,  where  the  ques- 
tion is  not  as  to  the  amonnt,  but  as  to  the  right 
of  recovery. 

Appeal  from  court  of  common  ^eos.   Hatiy 
ford  county. 


Action  by  Isaac  A.  Allen  against  WilHam 
B.  Woodnifr  nnder  Gsn.  St  |  1347,  allowing 
an  attachment  against  the  body  of  defendant 
in  an  action  for  frand  in  contracting  debt 
There  was  judgment  for  plaintiff  in  the  jus- 
tice court  and  on  appeal  to  oonrt  of  common 
pleas.    Defendant  appeals.    Reversed. 

C.  H.  Briscoe  and  J.  P.  Andrews,  for  appel- 
lant T.  B.  Steele  and  J.  Hamlin,  for  appel- 
lee. 


BALDWIN,  3.  Tke  plaiBtifrs  original  com- 
plaint stated  a  cause  of  action  under  the  stat- 
ute for  fraud  In  contracting  a  debt  with  in- 
tent not  to  pay  it  Under  this  the  defend- 
ant, a  citizen  bf  another  state,  while  tran- 
siently here,  was  taken  into  custody  on  a  writ 
of  attachment  against  his  body,  and  gave 
special  bail.  His  appeal  from  the  adverse 
Judgment  of  the  justice  of  the  peace  vacated 
that  judgment,  and  the  final  judgment  which 
he  must  abide  In  order  to  exonerate  his  ball 
now  became  that  to  be  rendered  in  the  ap- 
pellate court  The  appeal  transferred  the 
cause  to  that  tribunal,  not  for  the  revision  of 
errors,  but  for  a  full  trial  on  whatever  Issues 
might  there  be  raised.  Tbe  bond  for  prose- 
cution of  the  appeal  secured  only  the  costs 
of  suit  liObdell  v.  Lake,  S2  Conn.  18.  For 
the  ultimate  Judgment  the  ball  bond  still 
stood  as  the  plalntiCTs  security,  as  fully  as 
would  have  an  attachment  of  property  had 
one  been  made.  Had  the  appellant  not  enter- 
ed the  appeal,  the  appellee  could  have  done 
so,  and  thus  secured  a  Judgment  in  his  favor. 
Oen.  St  {  973.  Under  these  drcumstances, 
and  while  tbe  defendant's  personal  liberty 
was  under  tbe  control  of  his  bail,  the  plaintiff 
filed  an  amendment  to  his  complaint  by  add- 
ing a  new  count  in  contract  for  tbe  original 
debt,  without  charging  any  fraud  in  contract- 
ing it.  Objection  was  made  to  the  allowance 
of  tbe  amendment  on  two  grounds,— tbat  it 
changed  the  cause  of  action,  and  that  It  was 
In  conflict  with  Oen.  St.  i  893;  bat  the  court 
overruled  the  objection,  and  the  defendant 
thereupon  filed  an  answer  to  the  complaint 
as  amended,  and  went  to  trial. 

Under  Gen.  St  |  870,  as  construed  by  this 
court  in  Bennett  t.  Collins,  62  Conn.  1,  a 
eomplalnt  In  a  case  appealed  from  a  justice 
of  the  peace  may  be  amended  by  introdu- 
cing any  cause  of  action  Vfhldb  might  have 
been  thus  declared  on  had  the  suit  be«i  orig- 
inally brought  in  the  appelate  court  That 
the  ground  of  action  thus  set  up  Is  a  different 
one  from  that  heard  before  the  Justice  Is 
not  standing  alone^  Important  vaxAee  our 
I^esent  statute.  Oen.  St  i  102S.  It  may, 
however,  become  Important  under  certain  cir- 
cumstances, and  the  defendant  claims  that 
such  circumstances  existed  In  this  case.  Sec- 
tion 21  of  the  practice  act  contains  tbe  pro- 
vision now  found  In  Gen.  St  i  893,  tbat  "no 
attachment  shaU  be  granted  against  the  body 
unless  each  cause  of  action  In  the  complaint 
be  such  that  execntion  may  Issae  against  th» 
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bod7  of  tbe  iefendast  upon  fbe  JndKKMDt 
founded  tbereon."  The  general  statute  ot 
amendments  allows  the  plaintiff  to  "Insert 
new  conntB  In  the  complaint  or  declaration 
which  might  have  been  orlglnaUy  inserted 
therein."  Id.  8  1023.  Before  the  passage  of 
the  practice  act,  counts  In  tert  ooold  never  be 
joined  with  «onnta  In  contiTact  As  to  cases 
pendlne  before  a  Justice  of  the  peace,  that 
act  made  no  change  la  this  respect  One  of 
the  roles  adopted  to  carry  It  Into  effect,  (Prac- 
doe  Book,  p.  18,  c.  6,  i  1,)  wblidk  has  since 
been  Incorporated  la  Gen.  St  f  1024,  provides 
that  "complaints  founded  on  a  tort  may  be 
amended  so  as  to  set  forth  Instead  a  cause  of 
actlOB  for  a  breach  of  contract  arising  out  of 
the  same  transaction  or  subject  of  action;" 
bat  tbla  refers,  not  to  the  addition  of  a.  new 
connt,  but  to  such  an  amendment  of  the 
statement  of  the  canae  of  action  as  will  make 
it  a  statement  of  another  cause  of  action, 
time  snbfBtltuting  a  new  canse  for  the  orlg- 
inal  Mie,  sonndlng  differently,  thouf^h  fonnd- 
ed  OB  the  same  transaction.  The  theory  of 
the  practice  act  Is  that  claims  arising  out  of 
the  same  transactlcm  may  be  preennted  most 
conveniently  la  a  single  narrattve  or  com- 
plaint, and  that  separate  counts  are  required 
only  "where  separate  and  distinct  causes  of 
action  (as  distinguished  from  separate  and 
distinrt  claims  for  relief  foimded  on  the  same 
caoae  ot  action  or  transaction)  are  Joined." 
Practice  Bock,  p.  12,  &  2,  i  4.  If,  then,  the 
amendment,  allowed  by  the  court  of  common 
pleas  was  Justifiable,  It  must  be  by  virtue  of 
Oen.  St  f  879,  for  under  section  1023  no  new 
ooont  could  be  added  whldi  eoidd  not  have 
been  Inserted  In  the  original  complaint  while 
It  waa  pending  liefore  the  Justice.  The  prac- 
tice act,  like  every  other  statute,  must  be  con- 
strued as  a  whole.  It  made  some  radical 
changes  in  our  system  of  legal  procedure,  and 
aoosht  to  anticipate  and  provide  for  such  in- 
ooavenlences  as  might  otherwise  result  The 
new  power  which  It  granted  to  unite  claims 
■oondlng  in  tort  and  claims  sounding  in  con- 
tract in  the  same  action,  nnless  some  new 
wfestuud  were  interposed,  might,  by  an 
abas*  of  the'  writ  of  attachment  on  mesne 
process,  vlrtnally  restore  the  discarded  reme- 
dy of  imprisonment  for  debt  By  section  898 
snch  a  safeguard  was  effected,  and  this  part 
of  the  act,  like  every  other,  Is  to  be  "favor- 
ably and  liberally  construed."  Practice  Book, 
pu  21,  c.  8,  i  4L  Its  obvious  intent  was  to  pre- 
vent the  enforcement  of  contracts  under  any 
drenmstances  by  an  attachment  of  the  body. 
In  tbe  case  now  b^ore  us  the  bill  of  partlcn- 
lara  shows  that  the  original  claim  against  the 
defendant  arose  in  18S1,  and  was  a  charge  of 
910  for  hire  of  a  man  and  team.  925.30  waa 
added  for  42  yean'  interest  Had  the  defend- 
ant been  sned  in  his  own  state,  he  could  pre- 
•nmnbly  have  interposed  a  plea  of  the  stat- 
ute of  UmltatioBS.  It  was  therefore  impor- 
tant to  obtain  JnrisdicUon  avet  him  here^  and 
In  snch  a  manner  as  to  compel  htm  to  abide 
the  judgment,  since  tiie  oonrts  eC  Massachu- 


setts construe  the  act  of  eDDcress  as  to  the. 
faith  to  be  given  to  Judgments  obtained  in 
sister  states,  as  not  embradag  those  rendered 
by  a  Justioe  of  the  peace.  Warren  v.  Flagg, 
2  Pick.  448.  The  course  tnken  by  the  plain- 
tiff was  adapted  to  secure  this  end.  He  sued 
on  the  statute  for  firand  in  contracting  a  debt 
of  931,  attached  the  defendant's  body,  and 
exacted  special  bail  Fraud  was  the  gist  of 
this  action.  Armstrong  v.  Ayres,  19  Conn. 
640,  646.  Where  a  debt  Is  oontracted  by 
fraud,  this  statute  virtually  preserves  the  old 
remedy  of  imprisonment  for  debt  Cowles  v. 
Day,  30  Conn.  406,  412.  Judgment  was  ren- 
dered in  the  plalntifTs  favor  for  931  and 
costs.  After  the  appeal  had  beta  entered, 
and  while  the  recognizance  of  bail  was  In 
full  force,  he  obtained  leave  to  amend  by 
adding  a  count  in  contract  which  he  could 
not  have  originally  Inserted  In  his  complaint 
Tbe  Judgment  now  appealed  from  was  re- 
covered on  tbe  second  count  only,  and  waa 
for  935.60-the  fuU  sum  claimed  in  the  bill  of 
particulars— and  costs.  It  was  recovered  up- 
on a  complaint  containing  a  count  in  tort  as 
wiell  as  a  count  in  contract  and  under  a 
writ  directing  an  attachment  of  the  body, 
and  by  virtue  of  which  the  body  had  been  at- 
tached. No  amendment  of  the  writ  was 
sought  to  strike  out  this  direction.  No  re- 
lease of  the  attachment  was  made  before  the 
amendment  was  filed,  and  none  afterwards, 
unless  It  was  affected  by  operation  of  law. 
The  defendant  was  a  stranger  to  our  laws, 
and  might  well  suppose  that  his  bail  was  still 
held,  notwithstanding  the  change  In  stating 
the  cause  of  action.  It  Is  oar  canton  that  an 
amendment  of  the  complaint  at  a  time  when 
the  defendant's  ball  remained  undischarged 
was  In  violation  of  the  spirit  of  section  893 
of  the  General  Statutes,  and  that  the  court  of 
common  pleas  bad  no  power  to  allow  it  The 
plaintiff's  counsel  stated  in  tbe  argument  b^ 
fore  us  that  from  the  time  of  filing  the  sec 
ond  count  he  considered  the  attachment  as 
abandoned,  but  nothing  appears  upon  the 
record  to  show  any  act  or  declaration  on  his 
part  from  which  an  abandonment  can  be  in- 
ferred except  tbe  amendment  Itself. 

As  the  nature  of  the  writ  end  the  use 
which  bad  been  made  of  It  forbade  tbe  addi- 
tion of  any  connt  in  contract  we  have  not 
found  It  necessary  to  considar  tbe  questions 
argued  at  the  bar,— whetlaer  the  second  count 
was  iqxMi  a  claim  arising  out  of  tbe  same 
tmnsactlon  as  that  which  was  the  foundatloa 
at  the  first  count  or  out  of  a  transaction  con- 
nected with  tbe  same  subject  of  action.  The 
plaintiff  contends  that  If  there  was  error  In 
the  allowance  of  the  amendment  no  new  tri- 
al should  be  granted,  since  the  amount  in 
controversy  la  but  910  and  Interest  It  Is 
true  that  new  trials  may  be  refused  where 
tbe  only  question  is  as  to  the  amount  of  tbe 
recovery,  and  tbe  sum  in  dispute  Is  trivial. 
But  In  this  case  the  questioB  Is  as  to  the  right 
of  recovery.  The  parties  are  at  Issue  on  a 
charge  of  fraud.    Upon  tha  trial  in  the  oonrt 
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of  common  pleu  the'^alntlff  tailed  to  recov- 
er a  verdict  up<»i  that  issue,  and  the  defend- 
aht  has  a  right  to  Insist  on  another  opportu- 
nity to  meet  and  disprove  the  accusation. 
There  is  error  in  the  Judgment  of  the  court 
of  common  pleas,  and  a  new  trial  is  ordered. 
Tbo  other  Judges  concurred. 


(63  Coim.  85«) 

GOLUNS  V.  RICHMOND  STOVE  CO. 

<Sapreme  Court  of  Brrors  of  Connecticut, 

Sept  9,  189a) 

BWT-Owf  ASS  COVKTBBCI.AIM  —  QCANTUH  UbBDIT 
— Pl/EADIHM. 

1.  Tlie  amount  paid  by  defendant  to  third 
persons  for  articles  lomished  by  them  to  plain- 
tiff, to  be  used  by  him  in  the  constraction  of 
machinery  for  defendant,  cannot  be  set  off 
against  the  price  of  the  machinery,  unless  plain- 
tiff requested  defendant  to  pay  for  them.  Bald- 
win, J.,  dissenting. 

2.  In  an  action  for  the  price  of  goods  man- 
ufactured and  delivered,  the  common  counts, 
accompanied  by  a  bill  of  particulars,  are  suffi- 
cient to  warrant  a  recovery  on  a  quantum  mer- 
uit, though  the  contract  declared  on  is  not  es- 
tablished. 

Appeal  from  superior  court.  New  London 
county;  before  Justice  Torrance. 

Action  by  James  P.  Collins  against  the 
Richmond  Stove  Company  to  recover  the 
price  of  machinery  constructed  for  and  de- 
livered to  defendant  The  declaration  con- 
tained the  common  counts  in  assumpsit  with 
blU  of  particulars,  and  also  a  special  count 
on  contract  There  was  Judgment  for  plaln- 
tlfl,  and  defendant  appeals.     Affirmed. 

S.  Lucas,  for  appellant  D.  Q.  Perkins, 
for  appellee. 

ANDREWS,  0.  X  The  plalntlir  Is  a  man- 
ufacturer of  various  kinds  of  machinery.  In 
the  year  1892  he  made  for  the  defendant  a 
pendant  drill,  a  horizontal  drill,  and  exten- 
sion sockets.  In  doing  the  work  certain  cast- 
ings were  necessary.  They  were  obtained 
by  the^  plaintiff  from  other  parties,— Vaughn 
&  Son,  one  Converse,  and  one  Bard.  The 
plaintiff  directed  these  other  parties  to 
charge  the  articles  ordered  by  him  to  the  de- 
fendant In  the  language  of  the  finding, 
these  articles  were  all  ordered  by  the  plain- 
tiff, and  delivered  to  him,  and  by  his  order 
charged  to  the  defendant  by  the  several  par- 
ties from  whom  the  articles  were  obtamed. 
When  these  last-described  parties  rendered  to 
the  defendant  their  monthly  bills,  the  char- 
ges so  ordered  to  be  made  by  the  plaintiff 
were  shown  to  the  plaintiff  by  the  defendant, 
and  the  plaintiff  was  asked  whether  the 
amounts  were  correct  or  not  If  correct, 
the  Item  was  checked  as  such,  and  therenpon 
tilie  defendant  gave  said  parties  credit  on  its 
books  for  such  amounts,  and  charged  them 
to  the  plaintiff.  Shortly  after  so  crediting 
said  parties  with  their  respective  charges 
against  it  as  aforesaid,  the  defendant  ren- 
depvl  its  bill  of  said  charges  to  tlie  plaintiff, 
tmu  the  plaintiff  th«'eupon  notified  the  de- 


fendant that  he  would  not'itay  lior  allow' 
said  (diorges,  because  it  wss  the  duty  of  the 
defendant  to  pay  than  under  the  agreement 
between  '  It  and  himself.  Subsequently  to 
this  notification,  but  before  this  suit  was 
brought,  the  defendant  paid  said  parties  the 
amount  of  their  charges.  In  this  suit  the 
defoidant  claimed  to  recover  .the  amount  of 
these  charges  of  the  plaintiff  by  way  of  set- 
off to  his  claim  against  it  Upon  this  point 
the  plaintiff  claimed  to  have  proved  that  the 
defendant  had  charged  said  biUs  to  the  plaln- 
tlit  upon  its  books  without  his  knowledge  or 
consent;  that,  as  soon  as  he  knew  of  this, 
he  informed  the  defendant  that  he  would  not 
pay  the  bills,  nor  allow  tbem  in  his  account 
with  the  defendant,  because  it  was  the  duty 
of  the  defmdant  to  pay  them;  and  that  the 
defendant  subsequently,  with  full  knowledge 
of  oil  the  facts,  and  of  the  claims  of  the 
plaintiff  upon  this  point,  paid  the  bills.  The 
plaintiff  further  claimed  to  have  proved  that 
be  proposed  to  the  defendant  to  perform  the 
labor  only  in-  making  the  two  drills  now  in 
question,  and  the  extension  sockets.  If  order- 
ed, for  ^QOO;  the  defendant  furnishing  all  the 
castings  therefor,  and  that  he  honestly  and 
in  good  faith  believed  that  the  defendant  so 
understood  him,  and  assented  to  this  proposi- 
tion; and  claimed  that,  if  the  defendant  in 
fact  believed  him  to  make  and  agree  to  the 
proposition  as  claimed  by  the  defendant,  then 
■such  belief  was  due  to  a  mistake  or  misun- 
derstanding between  the  parties,  which  then 
prevented  the  formation  of  any  contract 

Upon  the  question  of  set-off  the  defend^t 
claimed,  and  asked  the  court  to  charge  the 
Jury,  that  if  the  bills  of  Vauglm  &  Son,  Bard, 
and  Converse  were  for  things  charged  to  the 
defendant  by  order  of  the  plaintiff,  and,  as 
between  him  and  it  it  belonged  to  the  plain- 
tiff to  pay  them,  and  the  defendant  in  good 
faith  credited  those  bills  to  those  parties  mt 
its  books,  and  charged  them  to  the  plain- 
tiff, it  could  recover  in  this  suit  by  way  of 
allowance  or  set-off  for  their  several  amounts, 
notwithstanding  the  fact  that  the  plaintiff 
informed  the  defendant  before  it  paid  them 
that  he  would  not  pay  the  bills.  Thus  far 
we  have  followed  the  finding.  So  tue  as  the 
charge  bears  upon  the  question  presented  up- 
on the  record  it  was  as  follows:  "The  plain- 
tiff claims  in  this  case,  by  the  complaint  and 
bill  of  particulars,  to  recover  of  the  defend- 
ant for  certain  work  done  and  materials  fur^ 
nlshed  to  the  defendant  at  its  request  He 
claims  that  he  made  a  contract  with  the  de- 
fendant to  make  two  driUs  for  $550,  and  the 
extension  sockets.  If  called  for,  for  $50  m(xe; 
making  $600  in  all.  He  claims  that  the  con- 
tract included  only  the  work  on  the  drills 
ahd  sockets,  and  did  not  include  the  cost  of 
the  casting  necessary,  nor  the  countershafts, 
belt  shifters,  and  idler,  nor  the  cost  of  erect- 
ing the  drills  and  putting  up  the  counter- 
^afts,  idler,  and  belt  shifters  ready  for  U8e> 
He  claims  that  the  castings  were  to  be  paid 
for  by  the  defendant,  and  that  the  counter- 
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abattB  and  Idler,  and  the  fitting  np  the  same 
and  the  erection  of  the  drUla  In  the  defend- 
ant's shop,  w&n  extras,  ontside  of  the  con- 
tract, and  were  ordered  hj  and  to  be  paid 
for  by  the  defendant  at  regular  rates.  He 
claims  that  he  made  the  drills  and  sockets 
according  to  contract,  and  that  he  made  and 
put  up  the  countershafts,  the  idler,  and  the 
belt  shifters,  and  erected  the  machines,  ready 
for  use,  In  the  defendant's  shop,  as  request- 
ed. On  the  other  hand,  the  defendant  claims 
to  have  proved  that  It  was  expressly  agreed 
that  the  contract  price  of  $550  included  the 
drills  complete,  set  up  In  the  shop,  with  tbe 
countershafts,  idler,  and  belt  shifter  put  np 
and  complete,  ready  for  use;  and  that  the 
agreement  included  the  drills  complete,  ready 
for  delivery,  with  the  setting  of  them  up  in 
the  shop,  and  the  necessary  countershafts, 
belt  shifters,  and  Idler.  If  yon  find  that  the 
plaintiff  entered  into  a  contract  to  furnish 
and  put  up  these  drills  complete,  including 
the  extension  sockets,  the  countershafts,  the 
Idler,  and  belt  shifter,  tot  $550,  as  claimed  by 
the  defendant,  then  you  will  be  brought  to 
the  consideration  of  the  defendant's  counter- 
claim. This  is  made  up  of  certain  bills  which 
the  defendant  claims  to  have  paid  on  account 
of  the  plaiutifTt  at  his  request,  amounting  to 
$237.95.  If  you  find  that  the  bills  of  Vaughn, 
Ck>nverse,  and  Bard  were  bills  due  from  the 
plaintiff  to  these  parties,  which  It  was  the 
duty  of  the  plaintiff  to  pay,  and  that  the 
plaintiff  expressly  or  Impliedly  requested  the 
defendant  to  pay  them  on  the  plaintiff's  ac- 
count, or  that  the  plaintiff  consented  to  such 
payments,  and  that  they  were  made,  then. 
In  your  verdict,  yon  should  allow  the  defend- 
ant for  the  amount  that  it  so  paid.  Or,  If 
yon  find  that  the  plaintiff,  with  or  without 
authority,  express  or  implied,  from  the  de- 
fendant, bad  these  bills  charged  to  the  de- 
fendant, and  that  they  ought  to  have  been 
paid  by  the  plaintiff,  and  subsequently  the 
defendant  in  good  faith  paid  them  for  the 
plaintiff,  believing  that  the  plaintiff  would 
credit  it  with  such  payments,  then  such  pay- 
ments should  be  allowed  to  the  defendant 
If,  however,  these  bills  were  bills  of  the 
plaintiff,  and  ought  to  have  been  paid  by 
him,  and  the  defendant  paid  them  officiously, 
voluntarily,  and  of  its  own  motion,  without 
any  request,  express  or  implied,  of  the  plain- 
tiff, and  without  his  knowledge  and  consent, 
and  without  any  subsequent  ratification  on 
his  part,  or  against  his  approbation,  then  It 
cannot  recover  for  such  amounts  as  it  so 
paid.  One  cannot  officiously  and  voluntarily, 
of  his  own  mere  motion,  pay  the  debt  of  an- 
other, without  or  against  his  consent,  ex- 
press or  implied,  and  then  recover  of  him  for 
such  payment." 

It  has  been  necessary  to  set  out  the  mate- 
rial parts  of  the  record  at  some  length  in 
ordo:  that  the  questions  made  by  the  defend- 
ant may  clearly  appear.  Counael  for  the 
defendant  insist  that  the  court  erred  In  not 
charging  the  Jury  as  requested  by  It,  and  in 


the  charge  as  actually  given.  The  request 
for  Instruction  which  was  offered  by  the  de- 
fendant made  the  liability  of  the  plaintiff 
for,  and  the  right  of  the  defendant  to  re- 
cover, the  amounts  paid  by  It  to  Vaughn  & 
Son  and  the  others  depend  on  the  good  faith 
of  the  defendant  In  making  those  payments. 
We  do  not,  however,  understand  that  the 
good  faith  of  the  defendant  In  making  those 
payments  furnishes  the  rule  of  liability.  The 
plaintiff  Is  not  liable  to  the  defendant  for 
those  amounts,  because  the  defendant  paid 
them  in  good  faith.  He  is  Ilablo  for  those 
payments,  if  at  all,  becanse  he  had  requested 
the  defendant  to  make  them.  Such  a  re- 
quest may  have  been  express  or  Implied.  If 
the  defendant  made  those  payments  without 
any  such  request.  It  cannot  recover  them  of 
the  plaintiff.  One  person  cannot  make  an- 
other his  debtor  by  paying  a  debt  of  the  lat- 
ter without  his  request  or  consent.  Winsor 
V.'  Savage,  9  Mete  (Mass.)  346;  Brown  v. 
Fales,  189  Mass.  21,  29  N.  E.  211:  Richard- 
son V.  WUllams,  49  Me.  558;  Smith  v.  Poor, 
87  Me.  462;  Taylor  t.  Baldwin,  10  Barb. 
626;  Lewis  V.  Lewis,  3  Strob.  530;  Kenan  v. 
Holloway,  16  Ala.  53;  Dumford  v.  Messi- 
ter,  5  Maule  &  S.  446;  Steves  v.  Lewis,  1 
Term  R.  29;  Osborne  v.  Rogecs,  1  Snond. 
264,  note;  Chit  Cont  (11th  Ed.)  881.  There 
was  no  error  In  disregarding  the  request  for 
a  charge. 

Instructions  given  to  a  Jury  upon  any  ques- 
tion must  always  be  considered  with  refer- 
ence to  the  claims  made  by  the  parties  on  the 
trial;  and  so  much  of  the  Instruction  as 
bears  upon  the  partlcniar  question  should  be 
considered  as  a  whole,  otherwise  the  real 
Import  of  the  instruction  as  Intended  by  the 
court  or  as  understood  by  the  Jury  would  not 
be  fairly  ascertained.  It  would  be  very 
misleading  to  take  one  sentence  or  one  par- 
agraph of  a  charge  and  subject  it  alone  to 
examination,  without  reference  to  what  pre- 
ceded or  what  followed  it  The  charge  ac- 
tually given,  when  examined  In  this  way, 
seems  to  be  free  from  errw.  That  part  of 
the  charge  which  has  reference  to  the  ques- 
tion of  set-off  pretty  readily  divides  itself 
Into  three  paragraphs.  The  first  one  is  clear- 
ly correct,  for  It  lays  down  the  rule  of  law 
exactly  as  we  have  just  shown  it  to  be, 
namely,  that  the  defendant  could  not  recover 
the  amounts  claimed  by  it  In. its  set-off  un- 
less It  had  paid  those  amounts  upon  some 
request  of  the  plaintiff.  The  third  para- 
graph Is  also  free  from  error,  because  It  states 
the  converse  of  the  same  proiHtsition.  If 
the  defendant  could  not  recover  unless  there 
had  been  some  request  by  the  plnlntlff,  then 
certainly  It  could  not  recover  If  it  had  made 
the  payments  voluntarily  and  officiously. 
But  the  defendant  lays  bold  of  the  second 
paragraph,  and,  taking  It  out  of  Its  relation 
with  the  other  paragraphs,  says  it  Is  errone- 
ous. In  this  paragraph  th^  court  told  tb<> 
Jury  that,  "if  the  bills  of  Vaughn  &  Son  and 
the  others  ouj^t  to  have  been  paid  by  the 
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plaintiff,  and  the  defendant  In  good  faith 
paid  them  tix  the  plaintiff,  liellevlng  that 
the  plaintiff  would  credit  It  with  sncfa  pay- 
ments,  then  snch  payments  should  be  allow- 
ed to  the  defendants."  This  was  an  almost 
literal  compliance  with  the  request  for  an 
instruction  to  the  Jnry  wlilch  the  defendant 
had  made.  The  court  adopted  the  words  of 
the  request,  and  then,  in  a  dependent  clause 
of  the  same  sentence,  used  other  wcoils 
wliich  seem  intended  to  convey  to  the  jnry 
an  iUustration  of  what  would  constitute  good 
faith.  Standing  alone,  and  upon  its  face, 
this  paragraph  was  erroneous  in  so  far  as  it 
had  adopted  the  language  of  the  defendant's 
request  It  did  not  give  the  Jury  the  correct 
ground  on  which  tlie  defendant  might  re- 
cover, and  in  that  respect  was  more  favor- 
able to  the  defendant  than  the  defendant 
was  entitled  to  have  It  But  it  was,  in  effect. 
Just  what  the  defendant  had  requested.  The 
defendant's  counsel,  however,  passing  over 
that  part  of  the  language  used  by  the  court 
which  was  their  own  request,  although  con- 
tained in  the  same  sentence,  aeeka  to  make 
a  very  adroit  argument  that  the  otber  part 
was  erroneous  and  improper.  He  says  that 
a  direction  to  the  Jury  to  allow  these  pay- 
mtata,  if  they  were  made  by  the  defendant 
"believing  that  the  plaintiff  would  credit  it 
with  such  payments,"  was  equivalent  to  tell- 
ing the  Jury  that,  if  these  payments  were 
made  by  the  defendant  when  it  did  not  be- 
lieve the  plaintiff  would  credit  it  with  them, 
the  payments  should  not  be  allowed;  and 
that  this  was  erroneous,  because  the  Jury 
could  not  be  expected  to  find  that  the  defend- 
ant believed  the  plaintiff  would  credit  it  with 
8U3h  payments.  This  argument  proceeds  up- 
on what  seems  to  us  to  be  a  perversion  of 
the  purpose  for  which  these  words  were  used 
by  the  court  This  clause  of  the  sentence 
was  apparently  intended  to  explain  the 
clause  which  immediately  preceded  It 
Grammatically  It  is  in  apposition  with  the 
preceding  clause,— a  part  in  apposition  with 
the  whole,— an  example  Illustrating  a  gen- 
eral statement.  The  court  obviously  so  in- 
tended it  and  the  Jury  must  so  have  imder- 
stood  it  To  talie  such  a  clause,  and  to  treat 
It  as  though  It  were  a  separate  and  inde- 
pendent instruction  to  the  Jury,  is  wholly  in- 
admissible. Besides,  It  is  directly  hostile  to 
the  request  which  the  defendant  had  made. 
If  the  Jury  could  not  be  eAp<K;i:ed  to.  find 
that  the  defendant  believed  the  plaintiff 
would  credit  it  with  payments,  how  could 
the  Jury  be  expected  to  find  that  the  pay- 
ments were  made  In  good  faith?  But  per- 
haps consistency  should  not  be  required  in  a 
matter  of  uiis  kind.  If  It  could  be  granted 
that  the  argument  was  a  legitimate  one,  It  is 
acute  and  ingenious;  so  ingenious.  Indeed, 
that  it  is  without  force.  It  overshoots  the 
mark.  We  feel  sure  the  Jury  never  sus- 
pected this,  clause  in  the  charge  to  have  the 
meaning  whicdk  counsel  now  attribute  to  it 
It  Is  much  more  likely  that  the  Jury  under- 


stood this  part  of  the  charge  t(^  be  Just  what 
it  app^rs  on  its  face  to  be,— a  recognltioii  by 
the  court  of  the  request  made  by  counsel,— 
and  that  the  defendant  was  helped,  rather 
than  harmed,  by  it  Ordinary  Jurymen  are 
not  Indulging  in  refinements  or  subtleties. 
They  do  not  draw  one  conclusion  from  a 
whole  sentence,  and  then  an  entirely  hostile 
conclusion  from  a  part  of  the  same  sentence 
when  separated  from  its  oonnecUon.  Read- 
ing this  part  of  the  charge  in  connection  wltli 
the  paragraphs  that  preceded  and  followed 
It,  we  think  the  Jury .  could  not  have  been 
misled. 

The  court  further  charged  the  Jury  that, 
if  there  was  an  h<»ie8t  mistake  by  the  parties 
as  to  what  the  contract  really  was,  the 
plaintiff  understanding  it  as  claimed  by  him, 
and  the  defendant  understanding  it  as  was 
claimed  by  its  counsel,  there  was  then  no 
meeting  of  the  minds  of  the  parties,  and 
hence  no  contract;  and  that  in  such  case  the 
plaintiff  would  be  entitled  to  recover  of  the 
defendant  for  the  work  done  by  him,  and 
such  materials  as  he  furnished  in  the  work 
at  its  request  such  a  sum  as  they  wouM  be 
reasonably  worth.  The  defendant  objects 
to  this  on  the  ground  that  there  was  no 
quantum  meruit  count  in  the  complaint 
This  objection  cannot  be  sustained.  The  bill 
of  particulars  was  fairly  applicable  to  the 
count  for  work  and  services,  or  to  the  count 
for  materials  furnished.  YQa  v.  Weston,  38 
Conn.  42;  MoVane  v.  WUliams,  60  Conn. 
648.  There  is  no  error  In  the  Judgment  ap- 
pealed from. 

OARPBNTER,  FBNN,  and  THAYER,  JJ., 
concurred. 

BALDWIN,  J.,  (dissenting.)  In  my  opin- 
ion, the  third  reason  of  appeal  Is  weU  found- 
ed. It  was  undisputed  that  the  third  par- 
ties who  fiu-nished  the  materials  had  charged 
them  to  the  defendant  by  order  of  the  plain- 
tiff, and,  that  before  the  defendant  paid 
them,  it  was  notified  by  the  plaintiff  that  he 
would  not  pay  them,  nor  allow  the  defend- 
ant for  them  if  it  should  pay  them.  The 
defendant  thereup<«  asked  the  court,  In  sub- 
stance, to  instruct  the  jury  that  If  the  ma- 
terials were  charged  to  it  by  the  plalnUff's 
order,  and,  as  between  it  and  the  plaintiff.  It 
was  the  plaintiff's  duty  to  pay  for  them,  the 
defendant  should  be  allowed'  what  It  had 
paid  for  them,  after  crediting  them  on  its 
books  In  good  faith,  notwithstanding  such 
payment  was  made  after  notice  from  the 
Idaintlff  that  he  would  not  pay  the  bills. 
The  important  point  thus  presented  was  as 
to  the  effect  of  notice  before  payment  The 
court  properly  declined  to  give  the  charge 
requested,  for,  In  omitting  any  direct  men- 
tion of  payment,  it  was  inaccurate  in  totm, 
and  then  instructed  the  jury  to  allow  t^e 
set-off,  if  the  plaintiff  was  liable  to<  pay  the 
blUs,  and  had  expressly  or  impliedly  request- 
ed the.  defendant  to  pay  them  on  his  account, 
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or  h  id  consented  to  snob  payment,  or  If  tba 
plaintiff  was  liable  to  pa7  tbe  tiUl««  and  bad 
bad  tbem  charged  to  the  defendant,  and  It 
had  paid  them  In  good  faith,  believing  that 
the  plaintiff  wotdd  credit  It  with  the  amoonta 
80  paid;  but  not  to  allow  the  sf^t-off  if  the 
defendant  paid  the  bills  offldouslf,  without 
the  pliiiutiff's  reauest  and  consent,  and  with- 
out his  ratification  or  against  his  approba- 
tion. An  implied  request  is  often  a  matter  of 
legal  fiction.  "If  money  be  paid  by  a  per- 
son In  consequence  of  a  legal  liability  to 
which  he  is  subject,  but  from  which  a  third 
person  ought  to  have  rellerred  him  by  him- 
self paying  the  amount,  a  request  may  be 
tmpUed."  1  Chit  PL  830;  Post  r.  Ollbert, 
44  Conn.  9,  14.  In  the  present  case,  if  the 
parties  furnishing  the  materials,  charged,  by 
the  plaintiff's  direction,  to  the  defendant, 
bills  which  It  was  the  duty  of  the  plaintiff 
to  pay,  In  consequence  of  which  tbe  defend- 
ant in  good  faith  gave  tbem  credit  for  such 
charges  on  his  books,  the  law  would  raise 
an  Implied  request  from  the  plaintiff  to  the 
dtfendant  to  pay  them;  and  this  legal  con- 
sequence of  such  a  state  of  facts  should,  I 
tlitnk,  have  been  stated  to  the  jury  in  ex- 
planation of  the  phrase  "impliedly  request- 
ed." Such  as  Implied  request  is  unaffected 
by  any  declaration  to  the  contrary  on  the 
part  of  the  party  against  whom  it  is  implied. 
It  seems  to  me,  therefore,  that  the  charge 
was  erroneous  in  making  tbe  right  of  set-off 
dependent  on  the  defendant's  belief,  at  the 
time  of  Its  payments,  that  such  payments 
would  be  credited  to  it  by  the  plaintiff.  In 
tbe  face  of  an  express  notice  glyen  by  the 
plaintiff  that,  if  the  defendant  paid  the  bills, 
be  would  not  repay  the  defendant,  the  de- 
fendant could  not  hare  believed  that  the 
plaintiff  would  give  it  credit  for  them,  while 
yet  it  might  well  believe  that  the  law  would 
compel  him  to  allow  them  In  account,  though 
paid  "against  his  approbation."  The  major- 
ity of  the  court  regard  the  clause  in  the 
charge  as  to  the  defendant's  belief  as  simply 
giving  an  example  of  what  would  constitute 
or  indicate  good  faith  in  making  the  pay- 
ments. But  if  the  instructions  in  regard  to 
good  faith  required  any  illustration  by  ex- 
ample, it  seems  to  me  insufficl«it.  If  not  mis- 
leading, to  rely  on  that  given  alone.  Good 
faith  could  equally  have  been  shown  by  pay- 
ment under  an  honest  belief  that  the  law 
would  enforce  reimbursement,  though  no 
credit  were  given  on  the  plaintiff's  books, 
and  tbe  defendant  knew  that  he  would  with- 
hold, or  even  had  refused,  his  approbation. 
I  think  that  tbe  Jury  should  have  been  in- 
structed as  to  the  effect  of  the  notice  not  to 
pay,  given  before  payment  and  that  tbe  In- 
structions given,  bearing  on  this  point,  as  to 
tbe  plaintiff's  request  or  approbation,  and 
the  belief  of  tbe  defendant,  were  such  as 
may  have  served  only  to  direct  attention  to 
matters  not  decisive  of  the  issue.  I  am 
therefore  of  opinion  that  a  new  trial  should 
be  granted. 


m  Com.  tm 
OONKIilN  V.  DAVIS  et  al. 
(Supreme  Court  of  Srrors  of  Connecticnt    Oct. 
2S,  18»a) 

Tf  ILLS— COSJ8TRt;CTIO><— CAPXCITT  or  IiEOATEB  TO 

Takb  Beqcest— OBncTioHS  Horr  Rambd  Bslow 
— Cbaritablb  Bb^dbsts, 

1.  Testator,  who  left  seven  orandchildren, 
two  being  the  children  of  two  of  nis  sons,  and 
five  the  children  of  a  deceased  daughter,  after 
giving  oertain  legaciss,  gave  "the  reainaots  of 
said  estate  to  be  divided  pro  rata  among  the 
heirs.  Bald,  that  they  took  per  stirpes,  and 
not  per  capita. 

2.  In  an  actios  for  the  construction  of  a 
will,  an  objection  by  those  dalming  the  residu- 
ary estate  that  charitable  corporations  to  whom 
testator  bad  made  bequests  did  not  show  capaci- 
ty to  take  cannot  be  raised  in  the  supreme  court 
when  not  raised  in  the  court  below. 

3.  Gifts  in  trust  to  the  "poor"  and  to  tbe 
"Sunday  school"  of  a  designated  church  are 
charitable  gifts,  and  Talid,  within  Gen.  St.  { 
2&51,  providing  that  gifts  for  the  maintenance 
of  the  gospel,'  of  a  "school  of  learning,"  or  as 
a  general  "public  and  charitable  use"  shall  f9r- 
ever  remain  to  the  uses  for  which  they  have 
been  granted.     Carpenter,  J.,  dissentinx- 

4.  Where  a  testator  gave  funds  to  the  "trns- 
teas"  of  a  certain  chsrch  in  trust  for  the  poor 
of  the  church,  though  the  trnstees  named  were 
incapable,  as  such,  to  take  and  hold  the  fund, 
it  would  not  affect  the  validity  of  the  gift,  as 
they  might  hold  it  as  Individuals  described  by 
the  name  of  the  office.  Carpenter,  J.,  dissent- 
ing. 

Case  reserved  from  superior  court,  Hart- 
ford county. 

Action  by  Hamiltcm  "W.  Conklin,  executor 
of  the  will  of  JToseph  W.  Dimock,  deceased, 
against  Frank  H.  Davis  and  others.  Heard 
on  case  reserved. 

C.  M.  JoBlyn,  tor  tbe  executor.  £).  H. 
Hyde,  Jr.,  for  heirs  claiming  per  capita.  B. 
D.  Bobbins,  for  hdrs  claiming  per  stiipes. 
EL  B.  Bennett,  for  sundry  legatees. 

PENN,  J.  This  la  a  reservation  for  advice 
concerning  the  onatruction,  validity,  and  ef- 
fect of  the  following  language  contained  in 
the  last  will  and  testament  of  Joseph  W. 
Dlmock,  late  of  Hartford,  deceased:  "I  here- 
by give  to  each  of  my  seven  grandchildren 
[naming  them]  two  thousand  dollars  each. 
[Then  follow  bequeets  to  two  nieces,  not  In 
question.]  I  give  the  trustees  of  the  First 
Baptist  Cfaurcb  In  Hartford,  in  trust  for  the 
poor  of  said  diurch,  the  sum  of  $500;  I  give 
to  the  Baptist  Domestic  Miss.  Society  the 
sum  of  $500;  also,,  the  Baptist  Foreign  Miss. 
Society  the  sum  of  $500;  also^  the  Baptist 
Home  Mission  Society  the  sum  of  $500;  also, 
the  Sunday  school  of  the  First  Baptist  Church 
tbe  sum  of  $500,  under  the  sup^rision  of  the 
trustees  of  said  church, — and  the  remnants  of . 
said  estate  to  be  divided  pro  rata  among  the 
hetars."  Tbe  superior  court,  upon  a  hearing 
had  before  it,  made  a  foil  finding  of  facts, 
unnecessary  to  recite  at  length,  but  from 
which  it  appears  that,  after  payment  of  all 
the  debts,  charges,  and  legacies,  a  residue  of 
the  estate  will  remain;  that  tbe  seven  grand- 
children named  are  tbe  belra  at  law  and  next 
of  kin  of  the  testator;  ttiat  five  of  them  art 
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cblldren  of  the  deceased  daugbtH  of  the 
testator,  and  claim  ttiat  sucb  residue  sbonld 
be  divided  per  capita,  and  the  otber  two  are 
sons,  respectlrely,  of  deceased  sons  of  the 
testator,  and  claim  that  such  dlylsion  should 
be  made  per  stirpes;  that  the  "Deacons  of 
the  Baptist  Church  In  Hartford,"  Is  "a  cor- 
poration duly  organized  under  a  charter 
granted  by  the  General  Assembly  of  Con- 
necticat  in  Hay,  ISll,  and  that  under  its 
charts  It  Is  authorized  to  hold  estate,  given 
to  or  otherwise  vested  in  them,  In  trust  for 
the  use  and  benefit  of  said  church,  provided 
that  the  income  of  such  estate  shall  by  them 
be  expended  for  the  support  of  the  gospel 
ministry  In  said  church,  and  for  building  and 
repahrlng  a  suitable  house  of  public  worship 
for  said  church,  and  for  no  other  purpose 
whatever;  that  said  corporation  represents 
the  diurch,  which  has  long  been  designated 
and  known,  both  by  its  members  and  the  gen- 
eral public,  as  the  'First  Baptist  Church  in 
Hartford,'  and  that  among  the  members  of  said 
church,  In  common  speech,  the  persons  who 
hold  the  estate  and  funds  for  the  use  and 
benefit  of  the  church  are  called  the  trustees' 
of  the  chun^;  that  said  corporation  for 
many  years  has  held  funds  In  trust,  the  in- 
come of  which  has  been  expraded  yearly  by 
the  corporation  In  assisting  members  of  said 
First  Baptist  Church  who  are  poor  and  un- 
able to  support  themselves;  that  said  cor- 
poration ft>r  some  years  has  held  a  fund,  the 
income  of  which  has  been  expended  yearly  In 
support  of  the  Sunday  school  of  said  church, 
under  the  supervision  of  said  corporation." 
And  the  court  also,  as  a  conduslon  from 
facts  specially  recited,  found  that  the  testator 
intended  his  gift  to  the  "Trustees  of  the  First 
Baptist  Church"  to  be  to  the  "Deacons  of  the 
Baptist  Church  in  Hartford,"  and  his  gift  to 
the  "Sunday  school  of  the  First  Baptist 
Ghurch,  under  the  supwvlsion  of  the  trustees 
of  said  church,"  to  be  to  the  "Sunday  school 
of  the  First  Baptist  Church,"  under  the  super- 
vision of  the  "Deacons  of  the  Baptist  Church 
In  Hartford;"  his  gift  to  the  "Baptist  Do- 
mestlo  Mission  Society"  to  be  to  the  "Con- 
nectlfeut  Baptist  Convention;"  his  gift  to 
the  "Baptist  Foreign  Mission  Society"  to 
be  to  the  "American  Baptist  Missionary  Un- 
ion;" and  bis  gift  to  the  "Baptist  Home 
Mission  Society"  to  be  to  the  "American 
Baptist  Home  Mission  Society."  And  It  was 
further  found  that  "no  evidence  was  ottered 
on  the  trial  as  to  the  amoimt  of  funds  or 
property  held  or  enjoyed  by  any  of  the  cor- 
porations claiming  under  the  wlU,  nor  as  to 
the  Income  received  by  any  of  said  corpora- 
tions from  any  funds  or  property."  Upon 
this  finding  the  only  contested  questions  pre> 
sented  to  us  by  the  reservation  are— First, 
whether  the  division  of  the  remainder  of  the 
estate  among  the  grandchildren  sliall  be  per 
capita  or  per  stirpes;  second,  whether  the 
corporations  other  than  the  Deacons  of  the 
Baptist  Church  in  Hartford  can  talce  the  be- 
quests intended  for  them,  respectively,  it  ap- 


pearing from  their  diarten  (fn  evidence)  that 
the  amount  of  property  whldi  they  can  hc4d 
la  expressly  limited,  and  their  irawer  to  take 
these  bequests  not  having  been  proved  by 
showing  the  amount  of  their  property  now 
held  to  be  within  the  Umlts  fixed;  third, 
whether  the  trusts,  respectively,  for  the 
"poor"  and  for  the  "Sunday  school"  of  the 
Fhrst  Baptist  Church,  are  valid. 

It  is  a  settled  principle  of  ocmstmctlon  that 
when  the  language  and  purpose  of  a  will 
permit,  if  the  testator's  intention  is  in  doubt, 
the  statute  of  distributions  is  to  be  taken  as 
a  guide,  and  the  roles  of  Inheritance  follow- 
ed. This  principle  was  clearly  laid  down  In 
Lyon  V.  Acker,  33  Conn.  222,  and  has  been 
affirmed  in  repeated  instances  appearing  in 
the  subsequent  volumes  of  our  Reports;  and 
although,  as  was  said  in  Lyon  v.  Acker, 
"perhaiis  there  Is  no  class  of  cases  where 
precedents  have  so  little  weight  as  in  the 
construction  of  wills,"  for  that  very  reason, 
perhaps,  there  is  none  where  principle,  un- 
derlying precedent,  should  have  so  much. 
While  it  is  needless,  therefore,  to  refer  more 
at  length  to  the  cases  in  which  the  question 
has  arisen  since  Lyon  v.  Acker,  which  are 
all  consistent  with  each  other,  it  is  Impor- 
tant that  our  present  dedslon  should  be 
based  upon  the  principle  on  which  they  rest, 
and  so  be  consistent  with  them.  Hence,  it 
would  be  sufficient  to  say  that,  where  the  tes- 
tator directed  "the  remnants  of  said  estate 
to  be  divided  pro  rata  among  the  heirs,"  it 
must  at  least  be  doubtful  whether  he  intend- 
ed such  division  to  be  one  at  variance  with 
the  statute  of  distributions.  How  can  It 
be  clear  that  sucb  was  his  purpose  when  the 
language  Itself  is  apt,  in  all  its  parts,  to  de- 
note a  distribution  in  accordance  with  such 
statute?  But  we  will  go  further,  and  say 
that,  looldng  at  mere  probabilities,  the  pro- 
visions of  the  will,  taken  as  a  whole,  ren- 
der It  more  likely  than  otherwise  that  the 
testator  did  intend  a  division  of  the  remain- 
der of  his  estate  tn  accordance  with  the 
statute,  per  stirpes  and  not  per  capita.  He 
gave  to  each  of  his  grandchildren  (naming 
them)  an  equal  sum.  He  then  gave  legacies 
to  two  nieces,  concerning  which  no  question 
arises,  and  then  the  other  bequests  redted. 
He  seems  to  have  been  confident  that  there 
would  be  a  residue  not  specifically  disposed 
of,  and  he  provided  that  this  should  be  di- 
vided among  the  heirs.  If  by  "the  heirs" 
be  had  intended  something  difTerent  from 
what  be  would  have  done  if  he  had  said  "my 
heirs,"— not  his  heirs  according  to  their  re- 
spective rights,  as  such,  by  the  rules  of  In- 
heritance, taking  as  heirs  would  take  by 
descent,— but  had  intended  that,  though  next 
of  kin,  they  should  take  otherwise  and  in 
a  dlCferent  Indicated  proportion,  some  greater 
and  some  less  than  such  rules  prescribe,  and 
so,  in  fact  as  legatees  rather  than  as  heirs, 
It  would  seem  much  more  natural  dther 
to  have  made  the  bequests  to  others,  with- 
out naming  the  grandchildren,  and  then  be- 
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queathed  them,  by  name,  his  entire  remaining 
estate  as  residue,  or  if,  for  any  reason  not 
apparent  on  the  record,  he  had  preferred  not 
to  do  this,  to  have  used,  instead  of  "pro 
rata  among  the  heirs,"  some  such  expression 
as  "between  my  said  grandchildren  equally," 
or  "among  my  grandchildren,  all  to  share 
alike."  Failure  to  employ  such  or  equivalent 
language  fairly  indicates  the  absence  of  such 
intent,  as,  on  the  other  hand,  the  use  of  ex- 
pressions  appropriate  to  denote  a  division 
in  accordance  with  the  statute  of  distribu- 
tions raises  an  implication  that  snch  division 
was  desired  by  the  testator.  It  was  suggest- 
ed, however,  in  argument,  that  this  con- 
struction gives  no  effect  to  the  term  "pro 
rata."  But,  in  order  to  give  It  effect  in  favor 
of  a  per  capita  division,  it  would  be  neces- 
sary to  construe  the  term  as  meaning  an 
equal,  Instead  of  a  proportionate,  sharing; 
for,  if  we  apply  to  it  the  true  meaning,— 
"in  proportion,"  or  "according  to  the  share 
of  each,"— it  Is  surely  quite  as  apt  to  denote 
a  per  sthrpes  division,  which  is  in  propor- 
tion to  the  share  of  each,  as  defined  by  the 
rule  of  law  which  has  existed  in  this  state 
for  two  centuries,  and  become  so  thoroughly 
familiar  to  all  as  to  seem  a  principle  of  na- 
tural Justice,  as  a  per  capita  one,  which  can 
only  be  claimed  to  be  proportionate  to 
amoimts,  not  different,  but  Identical,  the 
legacies  to  each  of  the  grandchildren  named 
bdng  the  same  sum,  $2,000.  And  in  this 
connection  it  may  be  wortliy  of  notice  that, 
in  each  of  the  two  cases  to  which  counsel 
claiming  a  per  capita  division  have  called 
our  attention  as  the  only  ones  which  they 
have  been  able  to  find  where  the  wwds 
"pro  rata"  have  been  judicially  considered 
when  used  to  designate  in  a  will  the  pro- 
portional shares  of  the  devisees,  (Rosenberg 
V.  Frank,  58  Cal.  387,  and  Ellis  v.  Meadows, 
84  N.  C.  92,)  the  term  "pro  rata"  was  aptly 
used,  because  legacies  of  different  amounts 
had  been  made  to  the  various  legatees 
named. 

The  next  question  for  our  consideration  Is 
whether  the  corporations  other  than  the 
Deacons  of  the  Baptist  Church  In  Hartford, 
can  take  the  bequests  intended  for  them,  re- 
spectively; the  only  objection  urged  In  this 
court  being  that  on  the  trial  in  the  court  t)e- 
low  there  was  no  evidence  that  the  amount 
of  their  property  now  held  was  within  the 
limits  fixed  by  their  respective  charters.  In 
reference  to  this  objection  It  is  sufficient  to 
say  that  none  of  the  parties  respondent  in 
any  way  pleaded  or  claimed  such  restriction 
on  the  trial  in  the  court  below,  but  the  case 
was  allowed  to  be  closed  without  any  evi- 
dence being  offered  upon  it  by  those  claim- 
ing the  residuary  estate.  In  White  v.  How- 
ard, 88  Conn.  342,  S44,  362,  the  heirs  at  law 
upon  the  trial  did  insist  upon  such  incapac- 
ity of  certain  societies  named  to  take,  and 
this  court  said:  "We  are  not  satisfied  that 
this  inquiry  can  be  legitimately  made  eol- 
taterally  in  a  proceeding  of  this  sort;  nor  do 


we  assent  to  the  claim  that  the  bnrden  Is  on 
the  society  to  show  Its  capacity  to  take  In 
this  respect."  We  therefore  hold  that  the 
objection  stated  Is  not  well  founded. 

The  remaining  question  relates  to  the  va- 
lidity of  the  bequests  for  the  "poor"  and  to 
the  "Sunday  school"  of  the  First  Baptist 
Church.  It  Is  claimed  by  counsel  for  those 
of  the  heirs  who  contest  the  validity  of  these 
gifts  ttiat  the  Deacons  of  the  Baptist  Church 
in  Hartford,  whom  the  court  below  found  to 
be  Intended  by  the  testator  in  using  the  lan- 
guage, "Trustees  of  the  First  Baptist  Church," 
could  not  take,  because  the  corporation  was 
limited,  not  only  as  to  the  amount  of  prop- 
erty which  it  might  hold,  but  was  also  ex- 
pressly prohibited  from  taking  money  for 
any  other  purpose  than  the  support  of  the' 
gospel  ministry  and  the  maintenance  of  a 
church  building;  and  that,  therefore,  "any 
intention  of  the  testator  to  give  to  this  cor- 
poration a  l>equest  for  the  poor  and  a  be- 
quest for  a  Sunday  school  Is  an  illegal  inten- 
tion, and  such  t>equests  are  void."  It  is  said, 
further,  that  a  gift  to  a  Sunday  school  is 
▼old  because  It  is  not  even  a  voluntary  as- 
sociation, and  there  is  no  one  to  receive  It 
So  far  as  relates  to  the  gift  in  trust  for  the 
poor  of  the  church,  there  can  be  no  doubt 
that  such  a  gift  is  charitable,  (Gen.  St.  § 
2951,)*  and  that  the  class  to  be  benefited  is 
sufficiently  definite  and  certain.  Goodrich's 
Appeal,  57  Conn.  285,  18  Atl.  49;  White  t. 
Howard,  supra;  Colt  v.  Comstock,  51  Conn. 
352;  Woodruff  v.  Marsh,  63  Conn.  125,  26 
AtL  846.  Such  being  the  case,  if  the  trus- 
tees named  were  Incapable  to  take  and  act 
as  such,  it  would  not  affect  the  validity  of 
the  gift  The  court  would  supply  trustees. 
Agricultural  School  v.  Whitney,  54  Conn. 
345,  8  Atl.  141;  Goodrich's  Appeal,  supra; 
Dalley  v.  City  of  New  Haven,  60  Conn.  814, 
22  Atl.  945.  It  could  therefore  do  the  con- 
testing heirs  no  good  were  we  to  defeat  in 
part,  the  wish  of  the  tfestator,  by  deciding 
the  trustees  chosen  by  him  Incapable  to  take 
as  such  and  to  hold  this  fund,  as  the  court 
l>elow  finds  that  for  many  years  other  funds 
have  been  held  in  trust,  the  income  of  which 
has  been  expended  in  assisting  members  of 
said  church  who  are  poor  and  unable  to  sup- 
port themselves.  We  do  not  find  it  neces- 
sary to  do  this,  because,  if  there  be  a  doubt 
whether  the  relief  of  the  poor  of  the  church 
is  a  part  of  the  support  of  the  ministry  of 
the  Gospel  of  Him  who  declared  that  at  His 
coming  in  glory,  when  before  Him  should  be 
gathered  all  nations,  he  who  had  given  meat 

■  Gen.  St.  S  2951:  "All  estates  that  have  been 
or  shall  be  granted  for  the  maintenance  of  the 
ministry  of  the  gospel,  or  of  schools  of  learn- 
ing, or  for  the  relief  of  the  poor,  or  for  the 
preservation,  care,  and  maintenance  of  any  cem- 
etery, cemetery  lot,  or  of  the  monuments  there- 
on, or  for  any  other  public  and  charitable  uae, 
shall  forever  remain  to  the  uses  to  whicli  they 
have  been  or  shall  be  granted,  according  to  the 
true  intent  and  meaning  of  the  grantor,  and  to 
no  other  use  whatever. 
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to  the  Uangty,  drink  to  flw  thlnrty,  lodsiBS 
to  the  stranger,  clothing  to  the  naked,  and 
visitation  to  the  sick  and  in  prison,  to  the 
least  of  the  brethren,  should  be  accounted  aa 
having  done  it  onto  Him,  and  shonld  be 
blessed  of  the  Father,  and  inherit  the  king- 
dom i^repared  from  the  foundation  of  the 
world,  there  can,  we  think,  be  no  doubt  of 
the  oompetoicy  of  the  tmatees  intended  to 
take  as  Indlvidnols,  described  by  the  name 
of  their  office  as  "deeocms"  or  "trustees,"— a 
prlndide  recognized  and  followed  in  Beards- 
ley  v.  Selectmen  of  Bridgeport,  63  Conn.  480, 
3  AtL  667,  where  the  court  said,  (page  482, 
63  Conn.,  and  page  557,  3  AtL:)  "The  office 
of  selectmen  is  continuous  by  law.  The  per- 
sons from  time  to  time  constituting  the  board 
of  selectmen  of  the  town  of  Bridgeport  are 
J<rint  tmatees  In  perpetual  succeBslon."  Also, 
In  Agricultural  School  v.  Whitney,  supra, 
where,  the  selectmen  of  the  town  of  Mans- 
Add  having  been  named  as  trustees  of  a 
charity,  the  court  (page  345,  54  Conn.,  and 
page  141,  8  Atl.)  speaks  of  them  as  "the 
persons  who  should  at  any  time  hold  office 
as  selectmen  of  that  town,"— a  gift  very  dif- 
ferent in  the  character  of  the  tnistees  named 
from  that  of  Dailey  v.  City  of  New  Haven, 
tnpn,  which  was  to  the  "City  of  New  H^- 
ven."  The  gift  to  the  "Sunday  school"  we 
regard  as  clearly  charitable,  within  the  mean- 
ing of  the  statute,  and  that  it  might  be  held 
such  under  either  of  three  provisions  thereof, 
as  being  for  "the  maintenance  of  the  min- 
istry of  the  gospel,"  or  of  a  "sehonl  of  1p»  ru- 
ing," or  as  a  general  "public  and  charitable 
use."  That  it  is  not  incorporated  or  Is  a 
voluntary  association  is  of  no  conBequence. 
Whether  It  could  take  directly  without  such 
incorporation,  and  not  being  such  association, 
it  is  imnecessary  to  determine,  for  it  was  the 
plain  Intent  of  the  testator  that  it  should 
not  80  take.  Nothing  can,  however,  be  more 
certain  than  the  class  of  beneflclaries  intend- 
ed or  the  object  to  be  promoted.  Such  ben- 
efit is  to  be  bestowed,  and  such  object  at- 
tained, "under  the  supervislQu  of  the  trus- 
tees" (the  deacons)  of  the  church,  who  were 
therefore  Intended  as  the  holders  of  the  fund 
In  trust;  and  the  same  principle  is  applicable 
in  behalf  of  the  legality  of  such  trust,  as  we 
have  previously  stated  in  reference  to  the 
gift  for  the  poor. 

The  superior  court  is  advised— First,  that 
the  divisioa  of  the  remnant  or  remainder  of 
the  estate  should  be  made  among  the  grand- 
children per  stirpes,  and  not  per  capita;  sec- 
ond, that  the  bequests  to  the  "Baptist  Do- 
mestic Miss.  Society,"  the  "Baptist  Foreign 
Miss.  Society,"  Und  the  "Baptist  Home  Mis- 
sion Society"  ore  valid  gifts  to  the  corpora- 
tions intended  by  the  testator,  namely,  the 
Connecticut  Baptist  Convention,  the  Am«^ 
lean  Baptist  Missionary  Union,  and  the' 
American  Baptist  Home  Mission  Society,  re- 
spectively; third,  that  the  bequests  In  trust 
for  the  "poor"  and  to  the  "Sunday  school"  of 
the  First  Baptist  Church  are  each  valid,  and 


the  persons  from  time  to  time,  In  soooesstoo, 
holding  ths  office  of  deacons  4kC  the  Baptist 
Chwrch  in  Hartford,  commonly  known  as 
the  "First  Baptist  Church  In  Hartford,"  are 
competent  to  take  and  hold  In  trust  for  the 
purposes  named,  the  respective  amounts  so 
bequeathed.  The  other  Judges  concurred,  ex- 
cept CARPENTER,  J.,  Who  dissented  upcm 
the  last  point; 

(tS  Conn.  4U) 
LEE  BROS.  FURNITURE  CO.  v.  CRAM. 
(Supreme  CJoort  of  Errors  of  Cionnecticut.    Dec. 
13,  1893.) 

CoNomoxAi.  8AI.B— Faildrb  to  Rbcobd— Bftsct 
— RiOHTB  or  BoxA  Fids  Pcrosaskb. 
Pub.  Acts  1883,  b.  147,  providing  that  a 
contract  for  the  sale  ot  perBonal  property,  which 
is  conditioned  that  the  title  sball  lemain  in  the 
vendor  after  deUvery,  sli&ll,  naleas  adcnowl- 
edged  and  recorded,  be  held  to  be  an  absolute 
Bale,  "except  against  the  vendor  and  his  heirs," 
does  not  prevent  the  vendor  under  such  a  con- 
tract of  sale,  though  it  is  not  recorded,  from  re- 
plevying the  goods  Bold  from  one  who  purchased 
them  from  the  ori(^nal  vendee  without  knowing 
that  the  title  had  not  passed  to  the  latter. 

Case  reserved  from  court  of  common  pleas, 
Fairfield  county;   Curtis,  Judge. 

Replevin  by  the  Lee  Bros.  Furniture  Com- 
pany against  E.  J.  Cram.  Case  reserved  for 
supreme  court    Judgment  for  plaintiff. 

A.  B.  Beers,  for  plaintiff.  Stiles  Jadson, 
Jr.,  for  defendant 

TORRANCE,  J.  On  the  10th  6f  August 
1893,  the  plaintiff  delivered  to  one  Skidmore, 
a  resident  of  the  town  of  Bridgeport,  in  this 
state,  certain  goods  under  a  written  agree- 
ment^ set  out  upon  the  record,  signed  by 
SIddmore,  conditioned  that  the  goods  should 
remain  the  property  of  the  plaintiff  till  paid 
for  in  full.  The  agreement  has  never  been 
recorded  In  the  town  clerk's  office  in  Bridge- 
port. On  the  23d  of  August,  1893,  Skidmore, 
without  having  paid  for  the  goods  in  full  or 
at  all,  and  without  the  knowledge  or  consent 
of  the  plaintiff,  sold  the  goods  to  the  defend- 
ant, who  bought  them  in  good  faith  for  an 
adequate  consideration,  believing  Skidmore 
to  be  the  owner  of  them,  and  without  notice 
to  the  qontrary,  and  after  he  had  examined 
and  found  that  there  was  no  record  of  any 
conditional  sale  of  them  to  SIddmore.  The 
plaintiff,  after  demand  and  refusal,  brought 
the  present  action  of  replevin  for  the  goods, 
and  upon  the  facts  found  the  case  was  re- 
served for  the  advice  of  this  court 

There  is  but  one  question  in  the  case,  and 
that  is  whether  the  failure  to  record  the 
agreement  in  the  town  clerk's  office  In 
Bridgeport  made  the  transaction  between  the 
plaintiff  and  SIddmore  an  absolute  sale. 
This  question  arises  under  the  statute  passed 
at  the  last  session  of  the  legislature  of  this 
state,  which  reads  as  follows:  "Section  1. 
All  contracts  for  the  sale  of  personal  proper- 
ty, conditioned  that  the  title  thereto  shall  re- 
main in  the  vendor  after  deUvery,  shall  be 
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In  writiiig,  dcacriblnr  tbe  propeKy  and  aU 
tbe  conaitloiia  of  mch  lale,  aduwwledged 
before  some  competent  authority,  and  re- 
corded In  tbe  town  clerk's  office  In  tbe  town 
where  the  yendee  resides.  Sec.  2.  All  condi- 
tional sales  of  personal  property  which  shall 
not  be  made  In  conformity  with  the  pro- 
ylslons  of  tbe  preceding  section  shall  be 
held  to  be  absolute  sales,  except  against  the 
rendor  and  bis  heirs,  and  all  such  property 
shall  be  liable  to  be  taken  by  attachment 
and  execntioB  for  the  debts  of  the  vendee,  in 
the  same  manner  aa  any  other  property  not 
exempted  by  law."  Pub.  Acta  1898,  c.  147. 
It  must  be  conceded  that  the  agreement  in 
questlOD  Is  a  ooatract  for  the  sale  of  prop- 
erly, within  the  meaning  of  this  act;  and 
(bat,  by  falling  to  record  It,  It  was  not 
"made  In  conformity  with  tbe  prori^ons"  of 
the  first  section.  The  first  section  is  manda- 
tory in  its  terms,  and  apparently,  on  its  face, 
applies  to  all  agreements  of  conditional  sale; 
but  It  do-.'S  nor.  state  what  tbe  ouisequence 
or  effect  sbali  be  of  a  failure  to  conform  to 
its  provisions.  To  ascertain  these,  reconrse 
most  be  had  to  the  second  section,  and  that 
provides  that  in  case  of  such  failm*e  sucb 
agreement  "shall  be  held  to  be"  an  absolute 
Bale.  That  is  tbe  effect,  and  the  only  ef- 
fect, that  is  to  follow  such  failure.  "When 
a  statute  apedfles  the  effects  of  a  certain  pro- 
visioo,  courts  will  presume  that  all  the  ef- 
fects Intended  by  the  lawmaker  are  stated." 
Perkins  v.  Thornbnrgh,  10  Oal.  180.  Fur- 
thermore, by  the  second  section  even  this  ef- 
fect is  not  to  follow  such  failnre  as  against 
"th«  vendor  and  his  heirs."  The  language 
is,  "shall  be  held  to  be  absolute  sales,  except 
against  the  vendor  and  Ids  heirs."  This 
language  is  plain,  certain,  and  unambignons, 
and  no.  reasonable  doubt  can  arise  concern- 
ing Its  meaning.  It  means— if  language  Is 
capable  of  expressing  such  a  meaning— that 
the  vendor  and  his  heirs  are  excepted  out 
of  the  class  of  persons  to  be  affected  by  the 
prescribed  consequence  or  effect  of  failure 
to  comply  with  the  provisions  of  the  act 
As  against  them,  contracts  of  tbe  kind  de- 
scribed In  the  first  section,  wblcb  do  not 
comply '  with  its  provisions,  ax«  bM  to  be 
held  to  be  absolute  sales,  but  are  to  remain 
nnaffeeted  t^  the  statute.  Such  language 
does  not  require  tbe  aid  of  rules  of  construc- 
tion or  of  interpretation  to  make  tbe  inten- 
tion and  meaning  of  the  lawmaker  plain  and 
clear.  Interpretation  and  construction,  In 
tbe  ordinary  sense,  in  reference  to  such  lan- 
guage, are  alike  out  of  place.  "If  tbe  words 
are  free  from  ambiguity  and  doubt,  and  ex- 
press plainly  and  clearly  and  distinctly  the 
sense  of  the  framers  of  the  instrument,  there 
Is  no  occasion  to  resort  to  other  means  of 
interpretation.  It  is  not  allowable  to  inters 
pret  what  has  no  need  of  Interpretation." 
McOluskey  v.  Cromwell,  11  N.  T.  601. 

Against  such  a  construction  of  the  stat- 
nte,  however,  several  objections  have  been 
urged  by  the  defendant,  wliich  It  may  be 


well  to  consider  briefly.  It  is  said  that  the 
statute  ought  to  be  construed  as  if  it  read 
"shall  be  held  to  be  absolute  sales  except 
as  between  the  vendor  and  the  v^idee  or 
ttaeir  heira"  Under  the  circumstances,  we 
think  this  would  be  legislation,  not  interpre- 
tation. Where  is  the  authority  for  such  an 
Interpretation?  It  is  found  by  assuming 
that  the  legislature  Intended  such  a  result, 
because  no  other  would  remedy  the  mis- 
chiefs and  evils  at  which  the  statute  was 
evidently  aimed;  that  it  intended  to  protect 
creditors  and  bona  fide  purchasers,  and  that 
this  construction  alone  will  effectuate  that 
intent.  In  answer  to  this  it  must  be  re- 
membered that  the  word  "intention,"  when 
used  in  this  connection,  is  susceptible  of  at 
least  two  meanlngB,— it  may  refer  either  to 
that  which  the  legislature  in  fact  intended 
to  do,  or  to  that  intention  as  found  from  the 
words  employed  to  make  it  manifest.  Now, 
the  question  before  a  court  Is  never,  what 
did  the  leglslatnre  actually  Intend  in  the  first 
sense?  but,  what  intention  has  it  expressed? 
It  is  always,  "what  is  the  meaning  of  what 
the  legislator  baa  said?"  and  not,  "what  did 
tbe  legislate  actually  mean  to  say?"  Now, 
If  the  leglslatnre  "intended,"  in  tbe  first 
sense  of  the  word,  to  protect  creditors  and 
bona  fide  purchasers  as  daimed,  they  have 
fAUed  to  express  that  intention  in  any  way 
by  which  it  can  be  known  to  a  court  Such 
an  intent  is  not  to  be  found  in  the  words 
employed  in  this  act  but  on  the  contrary,  an 
opposite  Intent  is  clearly  manifested.  A  leg- 
islative intention,  not  expressed  in  some  ap- 
propriate manner,  has  no  legal  existence. 
We  are  not  at  liberty  to  speculate  upon  any 
supposed  actual  intention  of  the  legislature. 
"We  are  not  at  liberty  to  Imagine  an  intent 
and  bind  the  letter  of  tbe  act  to  that  intent. 
Much  less  can  we  indulge  in  the  license  of 
strlldng  out  and  inserting  and  remodeling 
With  the  view  of  making  the  letter  express 
an  intent  which  the  statute  in  its  native 
form  does  not  express."  Alexander  v. 
Wortbington,  5  Md.  488.  If  the  legislature 
bad  really  intended  to  protect  by  this  act 
creditors  and  Irana  fide  holders  to  the  extent 
claimed,  we  think  it  would  have  found  a 
way  to  express  that  Intent  quite  clearly.  It 
bad  no  difficulty  in  expressing  such  intention 
clearly  in  the  "act  relating  to  conditional 
sales  of  railway  equipments,"  passed  at  the 
same  session.  Pub.  Acts  1883,  c.  110.  In 
that  act  It  Is  provided  expressly  that  no  con- 
tract of  the  kind  therein  described,  "here- 
after mMe,  shall  be  valid  as  against  any 
subsequent  attaching  creditor,  or  any  subse- 
quent bona  fide  purchaser  for  value  with- 
out notice,"  unless  tbe  contract  is  evidenced 
by  an  instrument  executed,  acknowledged, 
and  recorded  as  the  act  prescribed.  The 
absence  of  any  such  dear  and  explldt  lan- 
guage In  the  act  in  question  in  this  case, 
passed  apparently  at  a  subsequent  period  lu 
the  session,  is  quite  significant  This  sig- 
nificant omission,  coupled  with  the  language 
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actually  employed,  leads  most  irresistibly  to 
the  conclusion  that  the  legislature  had  no 
sncb  intent  as  the  defendant  claims  in  pass- 
ing the  act  now  in  question. 

It  is  further  said  that  the  legislature  most 
haVe  Intended  the  act  in  question  to  have 
some  operation,  else  it  w.ould  not  have  pass- 
ed it;  and  that  to  constme  it  as  we  have 
done  is  to  say  that  it  can  have  no  opera- 
tion. Now,  if  it  were  strictly  and  literally 
true  that  the  second  section  made  the  pro- 
visions of  the  entire  act  "of  none  effect,"  it 
would  be  the  duty  of  this  court  to  so  de- 
clare, provided  It  clearly  appeared  from  the 
language  used  that  the  legislature  Intended 
Just  such  a  result.  Of  course,  such  an  in- 
tent would  not  be  imputed  nor  inferred  un- 
less the  language  was  very  plain  and  clear. 
In  such  a  case,  however,  If  one  can  be  sup- 
posed, the  coiu-t  would  simply  hold  that  the 
legislature  had  done  no  legislative  act  what- 
ever, just  as  is  held  in  cases  where  the  leg- 
islative will  is  expressed  in  terms  so  vague 
as  to  convey  no  definite  meaning.  In  such 
cases  It  Is  held  that  the  court  "may  not  al- 
low conjectural  Interpretation  to  usurp  the 
place  of  judicial  exposition.  There  must  be 
a  competent  and  efficient  expression  of  the 
legislative  wUl."  State  v.  Partlow,  91  N. 
G.  660.  "Whether  a  statute  be  a  public  one 
<»:  a  private  one,  if  the  terms  in  which  it  is 
couched  Ore  so  vague  as  to  convey  no  defi- 
nite meaning  to  those  whose  duty  it  is  to  exe- 
cute it  ministerially  or  judicially,  it  is  neces- 
sarily inoperative.  The  law  must  remain 
as  It  was,  unless  that  which  professes  to 
change  it  be  itself  intelligible."  Drake  v. 
Drake,  4  Dev.  110.  But  it  is  not  true  that 
under  the  construction  which  we  have  given 
to  it  the  statute  can  have  no  operation,  for 
it  will  operate  as  against  all  persons  except 
the  vendor  and  his  heirs;  as,  for  example, 
in  the  case  of  the  assigns  of  the  vendor  and 
the  assigns  of  his  heirs.  At  all  events,  it 
will  have  some  operation,  and  all  that  the 
legislature  seems  to  have  Intended  it  to  have, 
and  this  Is  enough  in  answer  to  the  present 
objection.  The  court  of  common  pleas  Is 
advised  to  render  judgment  tat  the  plaintiff. 
The  other  judges  concurred. 


(O  Conn.  440) 

TOIiLES  V.  WINTON  et  al. 

(Supreme  Oonrt  of  Errors  of  Connecticiit.    De& 

13,  1893.) 

FlXTTJBSS— KlOHTS  Ot  VxNDEB— EKOIIH  ATTAORBS 

TO  Floor. 
Where  the  owner  of  a  building  placed  an 
engine  in  the  basement  to  furnish  power  to  ten- 
ants, fastening  it  by  bolts  embedded  in  a  foun- 
dation of  stone  and  cement  laid  in  the  basement 
floor  for  the  purpose,  the  engine  became  part 
of  the  realty,  and  passed  br  a  sale  thereof, 
though  at  the  time  of  the  sale  the  engine  was 
not  in  use,  being  disconnected  from  its  boiler, 
wUch  was  being  used  with  an  engine  furnished 
by  one  of  the  tenants. 

Appeal  from  court  at  common  pleas,  Falr- 
fldd  county;  Qurtis,  Judge. 


Action  by  Ralph  I:  T(dles  against  George 
B.  Wlnton  and  others,  executors,  to  recover 
money  paid  ui>on  a  sale  of  real  estate.  From 
a  judgment  tor  plaintiff,  defendants  appeal. 
Affirmed. 

Canfleld  &  Judson,  for  appeUanta.  Stod- 
dard, Bishop  &  Sbelton,  for  appellee. 

FENN,  3.  This  is  an  appeal  by  tbe  defend- 
ants from  A  Judgment  rendered  by  the  court 
of  omnmon  pleas  in  Fairfield  county.  The 
complaint  contained  the  common  counts,  un- 
der whldi  a  bUl  of '  particulars  was  filed,  as 
foUows:  "To  $500  cash  paid  to  Andrew  L. 
Wlnton  by  the  plaintiff  upon  an  agreement 
for  the  purchase  of  co-tain  real  estate  by  tiie 
plaintiff  from  said  Winton,  which  agreement 
tbe  said  Wlnton  improperly  failed  and  re- 
fused to  consummate  and  carry  out"  llie 
an8wa^— a  general  denial— was  accompanied 
by  a  counterclaim,  which  set  up  a  contract 
for  the  conveyance  of  real  estate,  alleged  a 
breadi  on  the  part  of  tbe  plaintiff,  and 
claimed  $1,000  damages.  The  court  found 
that  the  plaintiff  did  refuse  to  consummate 
the  contract  for  the  reason  that  the  defend- 
ants, between  tbe  date  of  the  contract  and 
the  time  fixed  for  the  final  payment  and  the 
delivery  of  the  deed,  removed  from  the  prem- 
ises a  steam  en^^e  thereon  located,  and  said 
and  delivered  the  same  t»  third  parties, 
without  the  knowledge  or  consent,  and 
against  the  will,  of  the  plaintiff;  and  thoe- 
upon  the  parties  were  at  issue  as  to  whether 
the  removal  of  said  engine  from  the  premises 
legally  Justified  the  plaintiff  in  refusing  to 
consummate  the  contract,  the  plaintiff  claim* 
ing  that  the  engine  was  a  part  of  the.  realty, 
which  claim  the  court  below  sustained,  and 
the  defendants  claiming  that  it  was  personal 
property.  This  ruling  of  the  court  that  the 
engine  was  a  part  of  the  realty  is  the  only 
matter  before  us  for  review;  for,  altbou^ 
the  defendants  now  insist  that,  even  if  the 
engine  was  a  fixture,  the  plaintiff  was  not 
justified  in  refusing  to  consummate  the  pur- 
chase because  of  its  removal,  since  its  value 
was  capable  of  exact  appraisement,  the 
amount  of  which  might  have  been  deducted 
from  the  agreed  purchase  price  of  the  realty, 
it  is  8uffi;dent  to  say  that  no  such  question 
was  made  in  the  court  below;  nor  could  It 
have  been  under  the  pleadings.  Fnrtb»- 
more,  the  defendants  are  in  no  position  to 
raise  this  question,  inasmuch  as  they  sold  the 
remaining  pwtion  of  the  real  estate  after  the 
commencement  of  the  present  action,  but  be- 
fore tbe  trial,  thereby  putting  it  out  of  their 
power  to  q>eciflcally  perform,  either  wholly 
or  in  part  The  facts  found  by  the  court  in 
reference  to  the  engine  were  these:  "The 
land  and  buildings  referred  to  in  the  con- 
tract consisted  of  a  substantial  three-story 
and  basement  brick  edifice,  wlQi  the  ground 
under  and  about  the  same,  situated  on  Middle 
street,  in  tbe  city  of  Bridgeport  Said  Win- 
ton  had  long  owned  tbe  premises,  and  about 
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five  years  before  the  contract  was  made,  and 
while  owning  the  same,  had  occupied  the  first 
floor  thereof  as  a  feed  store;  and.  In  order 
to  make  the  tipper  stcHries  avallflble  tor  ten- 
ants needing  power,  he  placed  In  the  base- 
ment thereof  an  engine  and  boQer,  and  con- 
nected the  same,  by  appropriate  shafting  and 
belting,  with  the  upper  stories,  and  thereby 
supplied  motlTe  power  to  his  tenants  rent- 
ing the  same.  Said  building  had  not  been 
constructed  originally  for  the  use  of  ma- 
chinery, and  the  interior  of  the  building  was 
prepared  by  Wlnton,  in  the  manner  herein 
set  forth,  for  the  reception  of  the  engine  and 
boiler,  together  with  the  belting  and  shafting 
necessary  to  convey  the  power  from  the  cel- 
lar to  the  upper  stories.  No  machinery  was 
prepared  for  the  use  of  power  on  the  first 
floor,  occupied  by  said  Wlnton.  The  engine 
stood  three  or  four  feet  from  the  boiler,  and 
about  two  years  before  the  execution  of  the 
contract  was  disconnected  from  the  boiler  by 
unscrewing  couplings,  because  the  tenant  who 
then  occupied  the  upper  part  of  the  building 
desired  to  run  a  small  engine,  placed  in  the 
upper  stories,  which  was  run,  however,  by 
steam  supplied  by  the  boiler  in' the  basement 
The  engine  continued  so  disconnected  at  the 
date  of  the  contract  The  engine  was  set 
up  and  attached  to  the  property  in  the  follow- 
ing manner:  A  cavity  was  dug  in  the  base- 
ment floor,  in  which  a  solid  foundation  of 
stone  and  cement  was  laid,  and  in  this  grout- 
ing were  imbedded  bolts,  which  extended  up- 
ward, passing  through  a  timber  placed  on  the 
grouting  in  such  a  manna:  and  location  las  to 
receive  the  engine.  The  engine  was  then 
placed  on  the  timber,  and  the  bolts,  passing 
through  plates  on  the  engine,  w^e  capped  by 
nuts  screwed  upon  them,  thus  fastening  the 
engine  firmly  to  the  timber  and  grouting.  By 
imscrewlng  the  nuts  the  engine  could  be 
lifted  from  the  bolts,  and  removed,  without 
other  injury  to  the  building  than  the  loss  of 
the  engine,  but  the  bolts  could  not  be  re- 
moved without  tearing  up  and  destroying  the 
grouting.  The  boiler  was  similarly  fixed  up- 
on a  foundation  of  grouting,  and  a  pit  was 
dug  in  the  basement  floor,  in  connection  with 
the  boiler,  for  ashes." 

In  deciding  the  question  thus  presented  It 
it  unnecessary  to  do  more  than  to  refer,  and 
that  but  briefly,  to  our  own  Connecticut  cases. 
In  Capen  t.  Peckham,  35  Conn.  02,  93,  this 
court,  by  Park,  3.,  declared  that  while  "no 
rule  can  be  found  of  universal  application 
that  clearly  defines  the  line  where  an  article 
loses  its  legal  quality  as  a  chattel  and  as- 
sumes that  of  real  estate,"  yet  "the  great 
weight  of  authority  Is  in  favor  of  the  doc- 
trine that  to  constitute  a  fixture  it  is  neces- 
sary that  the  article  should  be  annexed  to 
the  freehold,  as  the  name  Its^  Imports;  but 
thse  is  great  diversity  of  opinion  in  relation 
to  the  degree  of  annexation  which  Is  es- 
sential for  this  purpose."  It  is  further  said 
Unit  many  cases  hold  that  such  annexation 
"must  be  permanently  made;  .so  much  so 


that  the  article  cannot  be  r^noved  without 
injury  to  the  freehold."  This,  however, 
thou^  declared  essential  In  a  great  majority 
of  cases,  is  not  hdd  to-  be  so  in  all.  "Mill- 
stones and  water  wheels  used  In  milling  es- 
tablishments are  universally  conceded  to  be 
a  part  of  the  realty;  still,  many  of  them  could 
be  removed  without  the  least  Injury  to  the 
freehold."  Farm  fences  are  also  mentioned. 
It  Is  thea  said  that  another  class  oC  cases  hold 
the  true  test  of  a  fixture  to  be  "the  adapta- 
tion of  the  article  to  the  uses  and  purposes  to 
which  the  realty  is  applied,  and  no  regard  is 
had  to  the  character  of  the  annexation."  This 
rule  Is  declared  to  be  too  extensive  In  Its  ap- 
plication; and  the  court  then  proceeds  to 
suggest  as  the  nearest  possible  approxima- 
tion to  a  rule  of  universal  application,  one 
which  requh:es  annexation  to  the  freehold, 
but  considers  the  degree  and  permanency  in 
character  of  such  annexation,  as  well  as  the 
nature  and  adaptation  of  the  article  annexed 
to  the  uses  and  purposes  to  which  that  part 
of  the  building  was  appropriated  at  the  time 
the  annexation  was  made,  as  ImpM'tant  sole- 
ly by  reason  of  the  bearing  It  may  have  upon 
the  decision  of  the  ultimate  question  (to  be 
determined  from  an  inspection  of  the  prop- 
erty itself,  and  Its  view,  in  the  light  of  sur- 
rounding circumstances)  whether  a  perman- 
ent accession  to  the  freehold  was  Intended  to 
be  made  by  the  annexation  of  the  article, 
thus  making  such  Intention  bo  determined  the 
paramount  consideration.  This  case  was  fol- 
lowed by  that  of  Manufacturing  Co.  v.  Glea- 
son,  36  Conn.  86,  the  same  Judge  writing  the 
opinion,  and  restating  and  applying  the  same 
rule  of  Intention;  and  the  court,  by  the  ap- 
plication of  such  rule,  decided  that  a  factory 
bdl  placed  in  a  towar  built  upon  the  factory 
for  the  purpose,  and  a  blower  pipe  convey- 
ing air  from  a  blower  to  a  forge,  were  part  of 
the  realty.  Again,  in  Stockwell  v.  Campbell, 
39  Conn.  36S,  the  same  Judge  again  writing 
the  opinion,  this  court  repeating  and  coimt- 
ing  upon  the  same  rule,  and  saying  distinctly 
that  "physical  annexation"  need  not  be  such 
"as  to  require  any  actual  disruption  for  Its 
removal,"  Instancing  the  case  of  doors  and 
window  blinds,  held  a  portable  hot-air  fur- 
nace, placed  in  the  cellar  of  a  dwelling  house 
for  the  purpose  of  warming  the  house,  and 
set  In  a  pit  prepared  for  it  in  the  bottom  of 
the  cellar,  where  it  was  held  in  place  simply 
by  its  own  weight,  and  also  the  smoke  pipe 
leading  from  the  furnace  to  the  chimney  of 
the  house,  to  be  parts  of  the  realty.  And 
there  are  other  cases  In  this  state  In  accord 
with  these  decisions;  but  no  further  citation 
of  authority  seems  requisite.  Applying  the 
rule  thus  established  to  the  case  before  us, 
it  seems  manifest  that  looking  at  the  prop- 
erty Itself,  taking  into  consideration  the  char- 
acter of  Its  annexation  as  recited,  its  nature. 
Its  adaptation  to  the  uses  and  purposes  to 
which  the  building  was  appropriated  at  the 
time  the  annexation  was  made,  and  the  re- 
lation of  the  party  making  it  to  the  property 
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to  which  it  was  annexed,  (such  party  being 
the  owner,)  a  permanent  accession  to  the 
freehtdd  was  Intended  to  be  made  by  the  an- 
nexation of  the  article,  and  that  by  snch  an- 
nexation it  became,  and  was,  a  part  of  the 
real^.  There  Is  no  error  In  the  jndgment 
complained  of.    The  othor  Judges  concurred. 


<63  Conn.  SO) 

HALL  T.  PIBRSON. 

(Supreme  Ck>aTt  of  Krrors  of  Connecticut 

Sept  9,  1893.) 

DOWBB— ASSIOMMBNT— EXEOUTOR'S  BUIT  TO  EN- 

joni. 

1.  The  probate  court's  order  for  aaaignment 
of  dower  la  conclnsiTe  merely  of  the  presence 
of  the  statutory  requisites  of  dower  as  contain- 
ed m  Oeu.  St  SS  618,  621,  622,  but  not  of  the 
nonexistence  of  an  equitable  bar  of  such  right 
by  estoppel  or  otherwise,  since,  if  such  bar  arose 
after  the  right  had  attached,  the  probate  court 
would  Itave  no  jurisdiction  to  consider  it  and, 
if  before.  It  is  not  bound  to  cast  on  the  widow 
the  burden  of  appeal;  but  such  bar  may  be  as- 
serted by  original  suit  in  equity  in  the  superior 
court  by  any  one  showins  a  sufficient  interest 
in  the  estate  that  would  be  prejudiced  by  the 
assignment 

2.  A  bill  by  the  executor,  alleging  that  all 
or  a  large  part  of  the  tealtr  In  which  assign- 
ment of  dower  has  been  ordered  must  be  sold 
to  pay  testator's  debts  and  the  expenses  of  set- 
tlement; tiiat  tiie  widow's  acts  in  obtaining  the 
order  have  cJouded  the  title  of  such  realty,  and 
decreased  its  value,  so  that  it  cannot  be  sold 
for  a  fair  valuation,— is  sufBcient  on  demurrer 
as  a  statement  of  complainant's  title  and  inter- 
est as  trustee  for  the  creditors,  and  the  injury 
threatened  tho-eto. 

3.  The  fact  that  the  probate  court  has  not 
determined  the  necessity  of  selling  the  real  estate 
to  pay  debts  does  not  aSect  the  executor's  right 
to  sue  in  equity  to  remove  a  dond  from  the 
title,  but  the  deficiency  of  assets  may  be  shown 
aliunde. 

Appeal  from  superior  court  New  Haven 
county;  G.  W.  Wheeler,  Jndge. 

Salt  by  H«U7  F.  Hall,  executor  of  the  will 
of  Seymour  D.  Hall,  deceased,  against  Lucy 
M.  Plerson,  formerly  wife  of  testator,  to  en- 
join assignment  of  dowo:  to  her.  Judgment 
on  demurrer  for  defendant  Plaintiff  appeals. 
Reversed. 

H.  O.  Newton  and  H.  F.  Hall,  tot  appellant 
W.  L.  Bennett  and  T.  E.  Doollttle,  for  appel- 
lee. 

FBNN,  J.  The  original  complaint  In  this 
action  alleged,  in  substance,  that  the  defend- 
ant was  the  former  wife  of  Seymour  D.  Hall, 
the  plaintiff's  testator,  and  was  divorced  from 
him  on  her  complaint;  that  afterwards.  In 
the  lifetime  of  the  testator,  she  accepted  a 
note  for  $550,  signed  by  the  plaintiff  person- 
ally, and  in  consideration  thereof  made  a  con- 
tract with  the  testator,  for  the  benefit  of  bU 
estate,  In  writing,  but  not  under  seal  or  ac- 
knowledged, by  which  she  granted,  quit- 
claimed, and  released  all  right  of  dower  and 
one-third  interest  which  she  might  have  had 
thereafter  in  or  to  the  real  property  of  the 
testator,  so  that  she  should  not  thereaftei- 
have  any  dalm  on  his  property;  that  after 


the  death  of  the  testator,  idin  demanded  and 
received  payment  of  the  note,  and  was  then 
refinested  by  the  plalntifl  to  execnhj  and  de- 
liver to  him,  as  executor  of  the  testator's  es- 
tate, a  deed  releai^g  the  estate  ftom  any 
(dalm  on  her  piart  for  dower,  but  that  she 
refused  to  do  so,  and  claimed  the  right  of 
dower  in  the  real  estate  belonging  to  the 
^tate,  and  that  she  presented  to  the  court 
of  probate  for  the  district  of  Walllngford,  tn 
which  district  the  estate  of  the  testator  was 
and  still  is  ih  process  of  settlement  a  peti- 
tion to  have  dower  assigned  to  her,  and, 
notwithstanding  the  opposition  of  the  idaln- 
tlff,  the  court  of  probate  passed  an  order  toe 
the  assignment  of  dower,  as  prayed  for  In 
said  petition,  and  for  the  ai>polntment  of 
distributors  to  set  out  dower  to  her  in  the 
real  estate  of  the  deceased,'  which  is  de- 
scribed. It  was  further  alleged  that  *1t  will 
be  necessary  to  sell  all  or  a  large  portion  of 
said  real  estate  in  order  to  pay  the  debts  of 
said  Seymour  D.  HaU  and  the  expenses  of 
settlement."  It  was  also  alleged  that  such 
acts  oonstltnted  a  cloud  upon  the  title  of  the 
real  estate,  made  it  difficult  or  impossible  to 
sell  the  same  at  a  fair  valuation,  decreased 
its  value  to  the  estate,  and  caused  loss, 
trouble,  and  expense  to  the  plaintiff,  as  ex- 
ecutor, in  defending  the  same;  and  .that  the 
defendant  intended  to  make  a  sole  and  cmi- 
veyance  of  her  pretended  right  to  a  bona 
fide  purchaser,  and  thus  cause  further  trouble 
and  expense.  And  the  plaintiff  thereuptn 
claimed'  an  injunction  against  such  convey- 
ance,'against  fnitiier  claim  of  title  to  dower, 
and  further  action,  suit,  or  proceeding  in  any 
court  to  obtain  the  same;  also  that  the  de- 
fendant be  required  to  execute  a  release,  and 
that  Judgment  be  rendered  that  she  has  no 
right,  title,  interest  or  dalm  of  dower,  and 
for  pecanlary  damages.  Upon  this  com- 
plaint a  temporary  injunction  against  a  trans- 
fer or  conveyance  only  was  granted  by  the 
superior  court  which  continues  in  force.  To 
the  alMve  complaint  ttxe  defendant  demur- 
red, assigning  four  reasons,  three  of  which— 
the  first,  third,  and  fourth— were  sustained 
by  the  court  and  are  as  follows:  "(1)  That 
It  does  not  appear  by  said  complaint  that  the 
plaintiff,  as  executor  of  the  last  yfW.  of  said 
Seymour  D.  Hall,  has  any  sudi  interest  in 
the  property  and  right  In  question  as  to  bring 
this  suit"  "(3)  niat  it  appears  by  said  com- 
plaint that  die  matters  in  said  comj^aint  set 
out  have  been  decided  adversely  to  the  claim 
of  the  plaintiff  by  a  court  of  competent  Juris- 
diction. (4)  That  it  appears  by  said  com- 
plaint that  aald  ^alntiff  was  present  and 
had  opportunity  to  present  the  matters  in 
said  complaint  set  out  to  the  court  (rf  probate 
for  the  district  of  Walllngford  as  a  defense 
and  in  opposition  to  tbe  said  petition  of  the 
defendant  for  assignment  of  dower;  and  that 
said  coiurt  of  probate,  notwithstanding  the  op- 
position of  the  plaintiff,  decided  the  isSos  in 
favor  of  the  defendant  and  assigned  to  htr 
dower  as  prayed  for  In  said  petition."    After 
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the  judgment  of  the  conrt  siutalnlng  the  de- 
murrer as  above,  an  application  was  made  to 
the  court  by  Seymour  t).  Hall,  of  Walllng- 
ford,  who.  It  was  alleged,  "brings  this  appill- 
cation  by  Hairy  F.  Hall,  his  next  friend," 
stating  that  he  was  the  son  of  the  testator, 
Seymour  B.  Hall,  deceased,  and  the  sole  heir 
and  sole  legatee  and  devisee  under  his  will, 
and  asking  to  be  Joined  as  a  coplalntiff  in  the 
action  with  the  executor.  Tills  application 
was  denied  by  the  court  Afterwards  the 
plalntm  asl^ed,  and  was  refused,  leave  of  the 
court  to  file  an  amendment  to  the  complaint, 
alleging  that  the  defendant,  at  the  hearing  In 
the  court  of  probate.  Introduced  no  evidence, 
but  claimed  that  the  court  of  probate  Iiad  no 
Jurisdiction  to  determine  the  validity  of  the 
writing  executed  by  the  defendant,  and  that 
the  plaintiff  must  enforce  his  rights  growing 
oat  of  said  transaction  In  some  other  Juris- 
diction, if  at  all.  The  plaintiff,  in  his  appeal 
from  the  adverse  Judgment  of  th^  court,  as- 
signs as  error  the  various  rulings  aforesaid, 
adding:  "And  Seymour  D.  Hall,  of  WaUlng- 
ford,  by  Henry  F.  Hall,  his  next  friend,  Joins 
In  this  appeal,  and  In  the  prayer  for  relief 
thereto,  so  far  as  relates  to  his  application  to 
be  made  a  party  plaintiff." 

The  question  which  Is  fundamental  in  this 
case  is  that  raised  by  the  third  and  fourth 
reasons  of  demurrer  to  the  complaint,  which 
were  sustained  by  the  court  below.  We  will 
therefore  first  examine  that  question.  The 
successful  contention  of  the  defendant  In 
that  court  is  stated  by  her  counsel,  in  their 
brief  filed  In  this  court.  In  these  words: 
"The  Superior  court  has  no  Jurisdiction. 
Jurisdiction  over  the  matter  Is  In  the  court 
of  probate,  and  that  court  has  faken  juris- 
diction, and  has  acted."  It  Is  manifest  that 
the  question  here  presented  is  of  much  im- 
portance, since  its  determination  may  not 
only  be  decisive  of  the  case  before  us,  but  a 
clear  understanding  of  the  doctrine  of  the 
cases  cited  by  counsel  in  argument,  and  of 
other  cases  on  the  subject.  In  this  state,  will 
be  of  great  and  far-reaching  practical  utility. 
We  therefore  regard  It  as  our  duty  to  con- 
sider it  fully.  It  will  be  readily  seen,  we 
think,  that  questions  which  may  arise  con- 
cerning the  right  of  an  applicant  (or,  If  ap- 
plication is  made  by  those  Interested  in  an 
estate,  or  the  creditors  of  a  widow,  of  the 
person  to  whom  It  Is  asked  that  dower  may 
be  set  out)  to  such  assignment  by  a  court  of 
probate  can  be  appropriately  divided  into 
three  general  classes:  First,  whether  such 
applicant  possesses  the  legal  or  statutory  req- 
uisites to  entitle  her  to  such  assignment; 
second,  whether,  not^f^thstandlng  such  strict 
statutory  requisites  may  exist,  there  are  oth- 
er grounds  or  equities  which  bar  or  prevent 
the  existence  of  a  right  of  dower  against  the 
estate;  and,  third,  whether,  although  at  the 
time  of  the  decease  of  the  person  whose  es- 
tate is  in  settlement  a  right  of  dower  did 
exist,  the  applicant  has  subsequently  parted 
with  or  estopped  herself  from  the  assertion 
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of  such  right  In  ref^ence  to  the  first  and 
last  of  these  three  classes  of  questions  there 
can  be,  we  think,  but  little  difficulty  in  un- 
derstanding the  power,  duty,  and  Jurisdic- 
tion of  courts  of  probate.  Such  uncertainty 
as  there  may  be  pertains  to  the  second  class. 
All  questions  which  may  arise  as  to  whether 
the  applicant  for  the  setout  of  dower  pos- 
sesses the  statutory  requisites  to  entitle  her 
to  such  assignment  belong  to  th^.  exclusive 
Jurisdiction  of  courts  of  probate.  Those  req- 
uisites are  now  to  be  found  stated  In  Gen. 
St  SS  618,  621,  622.  To  be  entiUed  to  dower, 
the  person  must  have  beai  the  wife  of  the 
decedent,  married  prior  to  April  20,  1877, 
and  living  with  her  husband  at  the  time  of 
his  death,  or  absent  by  his  consent  or  by  his 
default  or  by  accident  or  have  been  divorced 
without  alimony,  she  being  the  innocent  par- 
ty, and  a  suitable  provision  must  not  have 
been  made  for  her  support  before  the  mar- 
riage by  way  of  Jointure  or  a  settlement  of 
property  the  title  to  which  shall  not  have 
failed  wholly  or  in  part.  In  her  favor.  In  con- 
templation of  marriage,  to  take  effect  after 
the  death  of  the  Intended  husband,  and  ex- 
pressed to  be  In  lieu  of  dower;  and  she  must 
not  have,  with  her  husband,  during  the  mar- 
riage, entered,  in  the  manner  provided  by 
statute.  Into  a  contract  for  the  abandonment 
of  common-law  rights  In  the  property  of  each 
other.  Nor  must  she,  by  failure  to  dedlne 
to  accept,  as  prescribed  by  statute,  a  devise 
or  bequest  to  her  in  lieu  of  dower,  have  be- 
come debarred  of  her  rights.  Whenever  ap- 
plication Is  made  to  a  court  of  probate  to 
have  dower  assigned,  the  cour^  as  was  said 
in  Hewitt's  Appeal.  53  Conn.  36,  1  Atl.  815, 
should,  before  making  such  assignment,  be 
"reasonably  satisfied"  that  the  applicant  or 
person  to  whom  It  Is  asked  that  dower  be 
assigned  "possesses  the  statutoty  requisites." 
The  duty  and  Jurisdiction  of  courts  of  pro- 
bate in  this  regard  are  similar  to  that  which 
such  courts  exercise  in  passing  an  order 
directing  the  estate  of  an  Intestate  to  be  dis- 
tributed to  the  persons  found  by  them  to  be 
the  heirs  at  law  and  entitled  to  the  estate, 
and  should,  therefore,  until  set  aside  on  ap- 
peal, have  the  same  conclusive  effect  Kel- 
logg V.  Johnson,  38  Conn.  269.  It  Is  true, 
even  as  applied  to  such  a  case,  as  was  said 
in  Hewitt's  Appeal,  supra,  that  "the  assign- 
ment of  dower  does  not  establish  the  title  of 
the  applicant  to  dower  in  the  lands  assigned, 
any  more  than  the  setting  off  of  lands  on  an 
execution  establishes  the  title  to  the  lands 
in  the  executioii  creditor.  *  *  *  All  that 
is  done  in  either  case  is  simply  to  designate 
the  lands  In  which  dower  ^Ists  in  one  case, 
if  It  exists  at  all,  and  to  satisfy  the  debt  In 
the  other,  if  title  by  the  levy  Is  acquired, 
which  depends  upon  the  execution  debtor  be- 
ing the  owner  of  the  lands  set  off.  If  the 
title  In  either  case  Is  disputed,  further  pro- 
ceedings before  another  court  would  be  nec- 
essary to  determine  It"  It  is  again  similar 
to  a  distribution,  notwlttistaiiding  'which  the 
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right  ot  the  distributee  might  be  dispnted  In 
another  court,  eitho'  upon  the  ground  that 
the  intestate  did  not  have  title  which  he 
could  transmit,  or  that,  after  the  devolution 
of  title  by  hia  death,  the  distributee  had  part- 
ed with  It  to  another, — questions  which  the 
probate  order  of  distribution  docs  not  afTect, 
and  upon  which  that  court  has  no  Jurisdic- 
tion to  pass.  Gold's  Case,  Kirb.  100;  Par- 
sons T.  Lyman,  32  Conn.  566;  Homer's  Ap- 
peal, 35  C<Hin.  113;  Eolcomb  t.  Sherwood, 
29  Conn.  418.  So,  not  only,  If  under  the 
order  of  the  court  of  probate  dower  is  set  off 
to  a  widow  In  certain  lands  of  her  deceased 
husband,  the  question  whether  such  lands 
were  so  the  property  and  estate  of  the  hus- 
band as  to  be  subject  to  dower  Is  uncon- 
cluded,  but  also  the  widow's  title  to  dower 
Is  not  settled.  Hewitt's  Appeal,  53  Conn. 
37,  1  Atl.  815.  What  Is  conclusively  settled 
by  such  order  of  a  court  of  probate  and  the 
proceedings  had  thereon,  and  which,  because 
within  its  Jurisdiction,  "cannot  be  attaclied 
collaterally  except  for  fraud,  or  set  aside 
save  by  appeal,"  (Oen.  St  {  436,)  is  that  the 
person  to  whom  the  assignment  of  dower  is 
made  possesses  the  statutory  requisites  to  en- 
title her  to  such  assignment  And  such  pro- 
ceedings also  designate  the  lands  in  which, 
as  between  her  and  "the  persons  entitled  to 
the  estate,"  such  dower  interest  is  to  be  held 
and  enjoyed.  To  that  extent  the  order  of 
the  court,  and  the  doings  of  the  persons  ap- 
pointed to  set  out  dower,  "returned  to  and 
accepted  by  said  court,"  do  "ascertain  and 
establish  such  dower."   Id.  {  619. 

It  would  seem  to  result  from  what  has  al- 
ready been  said  that  if,  at  the  time  of  the 
decease  of  the  penon  whose  estate  was  in 
settlement,  a  right  of  dower  in  such  estate 
existed  in  favor  of  the  applicant,  which  right 
was  not  lost  in  the  manner  expressly  provid- 
ed by  Gen.  St.  |  621,  namely,  by  failure  to 
decline  to  accept  a  devise  or  legacy  made  in 
Uen  of  dower,  the  court  of  probate  would 
have  no  right  or  Jurisdiction  to  consider  the 
question  whether  she  had  subsequently  part- 
ed with  or  estopped  herself  from  claiming 
such  right.  That  indeed,  Is  the  precise 
point  of  Hewitt's  Appeal,  where  the  question 
arose  as  between  the  widow  and  the  persons 
who  had  purchased  the  lands  in  which  dower 
was  claimed,  as  free  from  the  right  of  dow- 
er, from  the  guardian  of  the  minor  heirs, 
selling  under  the  order  of  the  court  of  pro- 
bate; and,  although  it  is  stated  in  the  opin- 
ion (page  34,  53  Conn.,  and  page  815,  1  Atl.) 
that  "the  question  is  whether  a  court  of  pro- 
batQ  in  the  settlement  of  an  estate  is  vested 
with  such  equity  powers  that  it  can  apply  an 
estoppel  in  a  controversy  between  the  widow 
on  the  one  part  regarding  her  right  of  dower 
in  her  deceased  husband's  estate,  and  stran- 
gers to  the  estate  on  the  other,  having  no  In- 
terest whatever  In  it  except  as  purchasers  of 
land  belonging  to  it,"  (such  being,  in  re- 
ality, the  scope  of  the  question  presented  by 
the  facts,)  yet  It  must  be  manUcst  from  the 


entire  reasoning  of  the  opinion  that  the  more 
fact  that  the  appellees'  only  interest  was  that 
of  purchasers  of  land  belonging  to  the  estate 
was  regarded  as  in  no  sense  vital;  and  that. 
If  the  appellees  In  that  case  had  been  the 
minor  heirs  themselves,  no  conveyance  hav- 
ing been  made  of  their  interest  by  their  guard- 
ian, and  under  an  order  of  the  court  of  probate, 
to  third  persons,  and  the  claim  Iiad  been  that 
the  widow  had  released  her  interest  to  tbem, 
by  which  they  would  have  acquired  an  Inde- 
pendent, different,  and  enlarged  interest  over 
that  which  they  toolt  by  descent  the  de- 
cision must  have  been  the  same.  In  that 
case  it  would  Iiave  equally  been  an  effort 
"to  set  aside,  by  the  court  of  probate,  Mrs. 
Hewltfs  right  to  dower,  which  once  exist- 
ed." Page  36,  53  Conn.,  and  page  815,  1 
Atl.  It  would  equally  "grow  out  of  a  par- 
chase  of  her  dower  lands  after  dower  had 
attached."  Page  37,  53  Conn.,  and  page  815, 
1,  Atl.  And  It  would  be  equally  correct  to 
say,  as  the  court  does:  "Suppose  she  sbonid 
claim  that  what  purported  to  be  a  deed  was 
obtained  from  her  by  fraud  or  duress,  <h- 
was  executed  by  mistake,  in  the  belief  that 
she  was  executing  one  instrument  when  In 
fact  she  was  executing  another.  Must  a 
court  of  probate  determine  all  these  qnes- 
tions  before  the  lands  can  be  dedgnated  In 
wtilch  she  has  dower,  if  she  has  It  at  all? 
If  this  be  so,  the  court  of  probate  would  be 
assuming  the  right  to  determine  her  title  to 
dower."  It  Is  unnecessary  to  quote  further. 
The  whole  opinion  demonstrates  what  has 
been  stated.  See,  also,  Dickinson's  Appeal, 
64  Conn.  224,  6  AU.  422.  In  MaUory's  Ap- 
peal, 62  Conn.  218,  25  Atl.  109,  to  the  claim 
tliat  a  certain  writing  between  the  heirs  of 
an  estate,  who  were  also  indebted  to  It, 
bound  such  heirs,  this  court  quoting  as  au- 
thority Hewitt's  Appeal  and  other  cases, 
said:  "Courts  of  probate  have  no  power  to 
considn  and  act  upon  such  matters.  Tbey 
can  neither  try  titles  to  property,  nor  de- 
termine questions  of  estoppel;  and  the  supe- 
rior court,  sitting  for  the  trial  of  a  case  like 
this,  takes  the  place  of  the  court  of  probate 
from  which  It  came,  and  can  do  no  more 
than  could  have  been  done  by  that  court" 
See,  also,  Holcomb  v.  Sherwood,  supra; 
Greathead's  Appeal,  42  Conn.  374. 

But  a  much  more  difficult  question  Is  pre- 
sented 'by  the  other  class  of  questions,  as  to 
the  Jurisdiction  and  duty  of  courts  of  pro- 
bate, where  it  is  claimed  that  the  right 
of  dower  is  barred  or  prevented  by  other 
grounds  than  the  want  of  statutory  requisites. 
The  case  of  Andrews  v.  Andrews,'  8  Conn. 
79,  was  a  bill  in  chancery  brought  by  the 
heirs  and  devisees  of  a  decedent  against  his 
widow,  for  a  release  or  an  extinguishment  of 
her  right  of  dower  In  his  estate.  It  was  held 
that  a  certain  agreement  entered  into  be- 
tween the  parties,  husband  and  wife,  before 
the  marriage,  and  ancillary  thereto,  did  not 
constitute  a  legal  bar  of  dower,  but  was  en- 
titled to  the  aid  of  a  court  of  chancery  to 
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carry  It  Into  effect;  and  the  relief  sought  was 
accordingly  decreed.  In  the  opinion  of  the 
court  the  case  of  Selleck  t.  Sellecli  Is  referred 
to  as  bearing  a  strong  resemblance  in  all  Its 
leading  features,  and  as  decisive.  That  case 
had  not  previously  been  reported,  but  la 
given  In  a  note  to  Andrews  v.  Andrews,  8 
Conn.  85,  86.  In  that  case  there  was,  previ- 
ous to  the  marriage,  and  in  contemplation 
thereof,  an  agreement  in  writing  entered  into 
between  the  parties.  The  marriage  to<^  ef- 
fect, and  after  the  death  of  the  husband,  who 
died  leaving  valuable  real  estate,  the  wife, 
who  siuvlved,  rec^ved  the  sum  -mentioned  in 
the  agreement  within  the  time  therein  stipu- 
lated, and  thereupon  executed  and  gave  to 
the  executors  a  receipt  acknowledging  that 
she  bad  received  that  sum  In  full  satisfaction 
ot  dower  in  the  estate  of  her  late  husband, 
and  of  all  claims  aAd  demands  which  she  had 
or  might  have  on  the  estate.  The  Instrument 
was  not  tmder  seal.  She  afterwards  applied 
to  the  court  of  probate  to  have  dower  al- 
lotted. This  applicati<Mi  was  sustained,  and 
dower  was  set  out  to  her  accordingly.  On 
an  appeal  taken  the  decree  of  the  court  of 
probate  was  affirmed,  on  the  ground  that  the 
provision  made  for  the  wife  by  the  agree- 
ment did  not  constitute  a  legal  Jointure,  and 
was  not,  therefore,  at  law  a  bar  of  dower; 
and  that  her  dower,  having  vested,  could  be 
released  only  by  deed.  The  heirs  at  law  then 
preferred  their  bill  In  chancery,  stating  the 
facts  and  praying  for  relief,  which  was  there- 
upon granted.  This  case  is  referred  to  with 
approval  in  Hewitt's  Appeal,  and  held  "de- 
clsiv&"  It  would  seem,  on  its  face,  to  be  so 
of  the  present  question.  But  it  cannot  be 
doubted  that  decisions  of  this  court  subse- 
quent to  Selleck  v.  Selleck  and  Andrews, v. 
Andrews  have  more  clearly  recognized  and 
sustained  the  equity  powers  of  courts  of  pro- 
bate. Beach  v.  Norton,  9  Conn.  182;  Bible 
Society  ▼.  Wetmore,  17  Conn.  182;  Ashmead's 
Appeal,  27  Conn.  241;  Mix's  Appeal,  35  Conn. 
121;  Tail's  Appeal,  37  Conn.  185;  Hewitt's 
Appeal,  63  Conn.  24,  .1  AtL  815;  Chase's  Ap- 
peal, 57  Conn.  236,  18  Atl.  96;  Potter's  Ap- 
peal, 56  Conn.  1, 12  Atl.  513.  But  in  the  cita- 
tion of  the  above  authorities  generally  upon 
the  subject  of  the  equitable  powers  of  courts 
of  probate  we  will  digress  to  say  that  a  cau- 
tionary suggestion  will  not.  in  view  of  an 
apparently  frequent  misunderstanding,  be  in- 
appropriate. The  entire  jurisdiction  of  such 
courts  is  statutory,  special,  and  limited.  In 
the  exercise  of  such  statutory  Jurisdiction 
they  possess  "sudi  incidental  and  implied 
powers,  legal  and  equitable,  an^  such  only, 
as  are  necessary  to  the  entire  performance  of 
aU  the  duties  imposed  upon  them  by  law." 
Potwlne's  Appeal,  31  Conn.  381;  Hotchkiss  v. 
Beach,  10  Conn.  232.  Such  necessary  incidental 
equitable  powers,  in  reference  to  a  certain 
class  of  questions,  namely,  those  arising  con- 
cerning the  division  of  a  fund  constituting  the 
assets  of  an  Insolvent  estate  among  the  cred- 
itors whose  claims  have  been  allowed  by  the 


commlsBlonofl  on  such  estate,  have,  as  the  re- 
sult of  a  line  of  cases,  Including  Waterman's 
Appeal,  26  Conn.  96,  Ashmead's  Appeal,  su- 
pra, and  Vall's  Appeal,  supra,  been  by  this 
court,  in  Chase's  Appeal,  supra,  distinctly  de- 
clared to  be  identical  with  those  of  a  court  of 
dianceey  of  general  jiuisdiction;  that  "It  can  . 
find  and  enforce  an  equitable  estoppel  in 
favor  of  one  and  against  another  creditor,  as 
fully  as  would  the  superior  court  upon  a  bill 
in  equity  for  a  like  purpose.  The  principle 
and  rules  of  law  are  the  same  in  each  court." 
It  is  added  that  therefore  It  is  immaterial 
whether  the  question  comes  to  the  supreme 
court  originally  from  the  probate  or  from  the 
superior  court,  the  reason  stated  being  that 
in  this  way  "there  is  a  symmetrical  comple- 
tion of  a  matter  In  the  court  In  which  it  was 
commenced."  It  may  be  noticed  further 
that  the  conclusion  here  stated  by  the  court, 
as  based  upon  previous  decisions,  is  expressly 
declared  by  Gen.  St.  S  532,  which  Is  In  recog- 
nition and  afSrmance  of  the  common  law. 

But  it  by  no  means  follows  or  is  to  be 
understood  that  (»:dinarily  there  is  any  such 
identity  between  the  necessary  incidental  and 
Implied  powers  of  courts  of  probate  and  the 
equity  powers  of  chancery  courts  of  general 
jurisdiction.  The  contrary  fully  appears  in 
cases  referred  to  and  quoted  elsewho'e  In 
this  (pinion.  The  test  is  the  necessity  in  or- 
der to  discharge  the  duty  committed  in  such 
a  way  as  to  best  promote  the  end  and  policy 
of  the  law  in  delegating  the  power  and  jiuls- 
dictlon  to  such  statutory  tribunal.  Indeed, 
the  language  used  In  Chase's  App^l  must  be 
understood  also  In  the  aspect  of  its  bearing 
upon  the  claims  of  counsel,  based  upon  some 
dicta,  which  seem  to  have  been  misappre- 
hended, in  earlier  cases;  as,  toe  instance,  in 
Beach  v.  Norton,  supra,  which  latter  case  this 
court  found  it  necessary  severely  to  criticise, 
and  to  overrule,  so  far  at  least  as  the  rea- 
soning and  views  were  concerned,  in  Tail's 
Appeal,  supra,  saying:  "The  judge  of  the 
court  of  probate  is  not  a  chancellor.  He 
possesses  chancery  powers,  but  they  are  only 
such  as  are  incidental,  connected  with  the 
settlement  of  a  particular  estate,  and  neces- 
sary for  the  adjustment  of  equitable  rights, 
and  not  to  find  and  enforce  equities  in  the 
ordinary  and  loose  sense  in  which  that  term 
has  come  to  be  used  In  the  law.  •  •  •  It 
must  be  a  right;  one  which  a  court  of  equity 
would  take  cognizance  of  and  enforce  If  ap- 
plication could  be  made  to  such  a  coiut." 
The  ruling  In  Chase's  Appeal  is  to  be  tak«n 
as  an  affirmance  of  the  above  language.  As 
so  und«-8tood,  the  Incidental  equity  powers 
of  coturts  of  probate,  though  they  may  extend 
to  and  be  exercised  concerning  matters  with- 
in the  exclusive  jurisdiction  of  such  courts, 
and  therefore  be  employed  where  no  other 
court  could  use  them,  are  themselves  never 
other  or  greater  than  such  as  are  recognized 
as  equitable  rights  by  courts  of  chancery, 
and  which  would  be  cognizable  and  enforce- 
able in  such  courts  were  It  not  that  the 
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particular  Jurisdiction  concemizig  the  sabject- 
matter  had  by  statute  been  committed  to  the 
special  tribunal  therefor  created;  while,  on 
the  other  hand,  by  reaacm  of  the  peculiar  and 
drcnmscribed  jurisdiction  of  such  special  tri- 
bunals, courts  of  probate  may  be,  and  often 
are,  incapable  of  supplying  as  adequate  equi- 
table relief  as  equity  courts  of  general  cluut- 
coy  powers  can  afford. 

Returning,  after  the  above  digression,  to 
the  subject  more  directly  before  ns,  in  See- 
ley's  Appeal,  56  Conn.  202,  14  Ati.  291,  the 
court  of  probate  refused  to  set  out  dower  to 
the  appellant  The  superior  court  reversed 
the  decree,  and  the  original  appellee  appealed 
to  this  court  The  facts  were  that  an  agree- 
ment had  been  entered  into  between  the  hus- 
band and  wife  that  she  should  not  aak  for 
alimony,  and  that  a  certain  sum  should  be 
paid  her  by  the  husband.  This  court  held 
such  agreement  void,  and  sustained  the  de- 
cree of  the  superior  court.  Counsel  for  the 
appellants  (original  appeUeee)  claimed  that 
the  question  of  equity  involved  was  one 
which  the  court  of  probate  had  Jurisdiction 
to  hear  and  determine;  and,  since  the  de- 
cision was  adverse  to  such  appellants,  and  in 
favor  of  the  widow,  the  court  apparently  did 
not  deem  It  Incumbent  to  determine  that 
question.  At  all  events,  no  allusion  is  made 
to  it  In  the  opinion.  But  In  the  case  of  Car- 
ter's Appeal,  59  Conn.  576,  22  Atl.  320,  it  is 
the  claim  of  counsel  for  the  defendant  that 
it  was  held  that  It  was  within  the  Jurisdic- 
tion of  courts  of  probate  to  hear  and  deter- 
mine questions  of  this  character,  and  to  order 
and  decree  accordingly.  In  that  case  there 
was  an  antenuptial  contract  between  the  ap- 
pellant and  her  late  husband,  in  whose  es- 
tate she  claimed,  which  was  held  not  a  Joint- 
ure, and  whether  such  a  settlement  of  prop- 
erty in  her  favor  as  to  bar  her  from  dower, 
under  Gen.  St  i  622,  was  not  determined,  it 
being  held  that  If  it  was  not  so,  yet  it  was 
a  contract  by  the  terms  of  which.  In  con- 
sideration of  the  promises  made  to  her  there- 
in, she  relinquished  all  claim  she  might  have 
for  dower  In  the  estate;  that  she  could  not 
have  what  was  given  her  by  the  contract, 
and  dower  in  addition;  and  that,  if  the  con- 
tract was  not  to  be  regarded  as  barring  her 
right  to  dower,  she  had  made  her  election  to 
take  what  was  given  her  by  it  instead  of 
dower.  A  claim  was  made  in  the  case  that 
a  court  of  probate  could  not  enforce  such 
an  election,  that  being  solely  an  equitable 
power,  and  in  reference  to  that  daim  the 
court  said,  (page  687,  69  Cionn.,  and  page  320, 
22  AtL:)  "It  is  tme  that  courts  of  probate  do 
not  have  any  general  equity  Jvu-isdiction. 
But  where  an  estate  is  In  settlement  before 
a  court  of  probate,  and  an  equity  arises  be- 
tween the  persons  Interested  in  such  an  es- 
tate incidental  to  and  growing  out  of  such  in- 
terest, then  that  court  not  only  may,  but 
most  apply  and  enforce  it,  in  order  to  do 
Jnstlce  to  all  parties,  and  to  settle  the  estate. 
To  this  extent  courts  of  probate  have  the 


follest  equity  powers."  Now,  this  general 
principle  Is  fully  sustained  by  the  cases 
which  this  court  cited  in  its  support  and 
which  we  have  already  cited  In  this  opinion, 
and  is  undoubted.  The  point  is  that  the 
court  held  It  applicable  to  and  decisive  of 
the  question  there  at  issue,  namely,  that  the 
coiu't  of  probate  could  and  mast  enforce  the 
election  made.  What,  then,  is  an  election? 
This  court  itsdf  there  defined  It  to  be  "the 
choosing  between  two  rights,  by  a  person 
who  derives  one  of  them  under  an  instra- 
ment  in  which  a  clear  intention  appears  that 
he  should  not  enjoy  both,"  and  further  said 
that  "the  legal  effect  of  taking  one  is  to  dis- 
charge the  other."  Such  election  to  accept 
the  provisions  of  the  agreement  would  take 
effect  by  relation  from  the  death  of  the  hus- 
band, and  would  operate  to  prevent  a  right 
of  dower  in  favor  of  the 'widow  so  Meeting 
ever  beneficially  attaching  to  his  estate.  It 
would  be  quite  analogous  to  the  statutory 
election  (Oen.  St  |  621)  between  dower  and 
a  devise  or  legacy  made  in  lieu  thereof,  in 
reference  to  which  this  court  had  ah-eady 
had  occasion  to  recognize  the  equity  powers 
of  a  court  of  probate.  Evans'  Appeal,  61 
Conn.  435,  438.  In  such  a  case,  if  the  widow 
elect  to  take  the  legacy,  it  is  true  that  she 
does  so  not  as  a  gratuity,  bat  as  an  equiva- 
lent for  what  she  relinquishes,  and  as  a  pur- 
chaser. Lord  V.  Lord,  23  Conn.  328;  Secu- 
rity Co.  V.  Bryant  52  Conn.  311.  "The  hus- 
band has  no  power  to  give  away  his  wife's 
dower,  and  all  devises  must  ordinarily  be 
subject  to  her  right  JBut  If  the  widow 
wishes  to  have  the  legacy  she  cannot  claim 
a  benefit  under  the  will  without  also  being 
compelled  to  make  good  its  provisions  by 
which  her  dowor  in  the  realty  Is  given  to  a 
stranger."  Blsp.  Eq.  §  298.  In  other  words, 
she  must  ratify  his  g^ft  of  her  dower,  and 
enable  the  donee  to  take  in  the  only  way  in 
which  he  can  take  at  all,— -by  virtue  of  the 
provisions  of  the  will  in  hla  favor.  So,  in 
case  of  an  Intestate  estate.  If  she  elects  to 
accept  the  provisions  of  an  antenuptial  agree- 
ment inconsistent  with  her  right  of  dower, 
she  thereby  enables  the  heirs  at  law  to  take 
the  estate  by  descent  as  free  and  unincum- 
bered by  dowo'.  There  would  seem,  there- 
fore, to  be  a  pretty  plain  distinction  between 
the  effect  of  such  an  election  and  either  a  re- 
lease of  the  right  of  dower  once  attached 
to  the  heirs  or  devisees  of  a  decedent  or  a 
contract  made  with  the  decedent  during  or 
In  case  of  divorce  after  coverture,  not  in  it- 
self constituting  a  rdease  of  the  right  of 
dower,  but  equitably  entitling  those  who  rep- 
resent the  estate  to  such  release,  a  decree  for 
specific  performance,  or  a  decree  passing  and 
vesting  the  title  in  such  representatives.  In 
Carter's  Appeal  It  is  to  be  noticed  that,  the 
court  of  probate  having  refused  to  set  oat 
dower  to  the  widow,  she  appealed  to  the  su- 
perior court,  which,  as  the  court  of  probate 
has  by  statute  the  sole  and  exclusive  power 
to  order  such  assignment,   was    the    only 
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means  by  which  sfie  coald  seek  to  otrtalB  It, 
(Way  y.  Way,  42  Conn.  52;)  that  in  that  court 
a  fall  finding  of  facta  was  made  by  a  referee; 
that  upon  those  facts  she  dalmed  to  be  entl> 
tied  to  dower,  which  daim  was  orermled  by 
the  superior  court,  and  thereopon  she  again 
appealed  to  this  court,  before  which,  and  up- 
on the  facts  so  found,  it  was  claimed  by  the 
appellees  that  the  antenuptial  contract  made 
between  her  and  her  husband  was  a  Jointure. 
This  the  court  held  it  not  to  be,  certainly  In 
the  common-law  meaning  of  the  term.  It 
was  further  claimed  to  be  a  statutory  bar, 
as  a  "settlement  of  property  made  In  her  fa- 
vor," and  this  the  court  did  not  decide,  hold- 
ing it  unnecessary,  since  "it  was  at  any  rate 
a  contract  by  the  terms  of  which  she  did,  in 
consideration  -  of  the  promises  made  to  her 
therein,  relinquish  and  discharge  all  claims 
she  Iiad  or  might  ever  have  for  dower  in  tbe 
estate  of  Mr.  Carter,  her  Inte  husband.  She 
did  this  in  plain,  unequivocal  words,  in  the 
present  tense."  If,  therefore,  the. court  had 
dIsaflSrmed  the  previous  action  of  the  court 
of  probate  and  of  the  superior  court,  it  must, 
in  order  to  have  done  so,  have  first  decided 
the  question  whether  the  antenuptial  agree- 
ment was  a  statutory  bar,  a  question  raised 
In  good  faith,  and  held  to  be  one  of  dUSculty, 
adversely  to  the  appellees,  and  then,  al- 
thoagb  the  election  made  was  equivalent,  In 
effect  have  decided  against  them,  and  dis- 
missed them  from  court,  in  a  proceeding 
tmmght  there  by  the  appellant,  although  up- 
on the  same  facts,  brought  to  the  same  court 
In  another  way,  they  would  have  had  a  per- 
fectly plain  case;  thus  enabling  the  appel- 
lant to  win  a  case  on  one  ground,  when  tbe 
undispnted  facts  showed  her  right  doubtful 
on.  that  ground,  and  that  it  was  only  left  un- 
decided because  on  another  equivalent  ground 
Bhe  dearly  had  none.  Surely  it  is  easy 
enough  to  see  why  Carter's  Appeal  ought  to 
have  been  decided  as  it  was. 

It  seems  manifest,  also,  in  tbe  light  of 
these  cases,  that  any  attempt  to  decide  the 
questions  which  may  arise  under  what  we 
have  called  the  second  class  of  questions, 
namely,  those  where  other  than  strict  stat- 
■ntory  requisites  are  claimed  to  bar  or  pre- 
▼ent  flie  existence  of  a  right  of  dower 
against  an  estate,  so  that  certain  of  them 
shall  be  held  to  be  strict  statutory  requisites, 
within  the  exclusive  jurisdiction  of  that 
court,  and  concerning  which  the  action  of 
such  court,  unappealed  from,  is  final  and 
conclusive,  and  others  of  them  are  held,  like 
those  arising  from  subsequent  releases,  bars, 
or  estoppels,  to  rights  wblch  have  once  at- 
tached, not  within  the  Jurisdiction  of  courts 
of  i^obate,  would  lead  to  constant  and  Inex- 
plicable confusion  and  uncertainty.  It  is 
far  better  that  there  should  be  a  rule  upon 
tbe  subject,  d^nlte,  practicable,  and  clear, 
even  though  It  be  somewhat  arbitrary,  and 
lack  in  theoretical  pwfection.  It  is  certain 
that  the  equity  powers  of  a  court  of  probate 
are  and  should  be  restricted,  broad  thougli 


they  may  %e,  along  certain  lliws,  and  for  tbe 
accomplishment  of  certain  definite  and  defi- 
nitely prescribed  atatntory  ends.  This  Is  a 
necessary  Incident  'to  its  being  a  court  of 
strict  statutory  Jurisdiction.  In  Hewitt's 
Appeal  a  great  contention  in  favor  of  the 
appellants  was  that  the  superior  court,  Iqr 
virtue  of  section  6  of  the  practice  act,  could 
find  and  enforce  an  equitable  estoppel,  on  an 
appeal  from  probate,  even  if  the  conrt  of 
probate  could  not,  and  thus  exercise  on  such 
an  appeal  full  equity  powers.  This  court 
denied  such  power,  and  also  overruled  the 
further  contention  that  "courts  of  probate 
have  equity  powers,  to  be  administered  in 
all  cases  where  equitable  considerations  af- 
fect the  matter  with  which  they  are  deal- 
ing;" and  proceeded  to  say:  "If  the  appli- 
cation is  made  for  the  assignment  of  dower, 
the  court  must  be  first  satisfied  that  the 
applicant  possesses  the  statutory  requisites, 
wltbout  which  no  right  of  dower  exists;  and 
this  power  of  Inquiry  is  not  exhausted,  nor 
is  this  duty  dlscliarged,  until  the  court  has 
satisfied  Itself  that  there  Is  no  objection, 
equitable  or  legal,  to  the  assignment  of  dow- 
er; for,  having  once  acquired  Jurisdiction  to 
determine  the  right  of  the  party  to  such  as- 
signment, it  becomes,  as  to  tliat  matter,  vest- 
ed with  the  amplest  chancery  powers  to  do 
full  Justice  between  all  the  parties  before 
It."    See  also  Dickinson's  Appeal,  supra. 

Without  extending  this  already  lengthy 
consideration  of  this  subject  further,  It  must 
be  apparent  that  there  are,  and  must  be, 
many  cases  falling  within  this  second  class 
where  the  equity  powers  of  courts  of  probate, 
limited  and  circumscribed  as  they  are,  are 
inadequate  to  fumlA  full  and  ample  equita- 
ble relief.  Such  courts  can  neither  grant  In- 
junctions, ^ulet  titles,  decree  specific  per- 
formance, nor  pass  title  by  decree.  Nor  can 
they,  as  we  have  seen,  consider  at  all  ques- 
tions of  a  certain  class,  which  may,  In  many 
cases,  be  more  or  less  intimately  connected, 
and,  BO  to  speak,  interwoven  with  other  ques- 
tions within  their  exclusive  jurisdiction  to 
determine.  On  the  other  hand,  wh»e  ques- 
tions as  to  strict  statutory  requisites  arise, 
the  very  facts  upon  whlcb  those  questions 
are  presented  may  also,  as  in  the  case  of 
Carter's  Appeal,  present  the  most  cogent  of 
reasons,  other  than  the  want  of  such  stat- 
utory requisites,  strictly  speaking,  why  an 
assignment  of  dower  applied  for  should  not 
be  made.  On  the  whole,  then,  we  deem  the 
best  and  most  serviceable  rule  upon  tbe  sub- 
ject of  Jurisdiction,  and  the  one  wlilcb  we 
think  is  fully  sanctioned  by  authority,  by 
analogy,  and  by  the  theory  and  practice  of 
our  courts,  to  be  this:  The  order  and  de- 
cree of  a  court  of  probate,  having  jurisdic- 
tion of  the  settlement  of  an  estate,  assigning 
dower,  unai^ealed  from.  Is  final  and  conclu- 
sive of  the  statutory  right  of  the  applicant 
to  such  assignment,  and  designates  the  lands 
in  which  the  dower  exists  as  against  such 
estate.    That'  Is  its  conclusive  extent     If, 
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notwithstanding  the  existence  of  the  stat- 
utory requisites,  there  are  other  grounds  why 
the  right  of  dower  should  be  equitably  held 
not  to  have  attached,  and  those  grounds  ap- 
pear, the  court  of  probate,  in  the  first  In- 
stance, may,  and  properly  should,  refuse  to 
set  out  dower.  It  ought  not,  however,  to 
do  so  In  a  fairly  doubtful  case,  since  it  there- 
by casts  a  burden  on  the  applicant  for  dow- 
er which  she  is  compelled  to  meet  by  an  ap- 
peal, as  her  only  practicable  remedy.  If 
such  refusal  is  made,  and  an  appeal  taken, 
which  is  pursued  to  the  end,  the  case  being 
finally  decided  upon  a  finding  made,  as  In 
darter's  Appeal,  it  ought,  however  .decided, 
to  conclude  all  parties  from  further  litiga- 
tion of  any  questions  made  or  wliich  might 
have  been  made  in  the  case.  The  full  day 
in  court  will  then  have  been  had.  But,  if 
the  case  is  not  thus  pursued,  the  decree  of  a 
court  of  probate  assigning  dower,  and  the 
assignment  thereupon  made,  constitute  no 
estoppel  to  a  party  having  a  proper  and  suf- 
ficient interest  in  the  estate,  and  claiming 
to  tte  aggrieved,  from  seeldng  in  a  court 
of  full  equity  Jurisdiction— the  superior  court 
—such  relief  as  may  be  granted  to  him,  in 
a  case  which  concedes,  as  fully  determin- 
ed by  the  unappealed  from  action  of  the 
court  of  probate,  the  possession  by  the  appli- 
cant for  dower  of  the  statutory  requisites  to 
entitle  her  thereto.  Where,  however,  the 
legal  right  to  dower  has  attached,  and  It 
becomes  inequitable  for  the  widow  to  take 
the  dower  by  reason  of  facts  arising  after- 
wards, the  probate  court  cannot  consider 
those  facts,  but  must  leave  the  parties  inter- 
ested against  the  assignment  of  dower  to 
their  remedy  in  a  court  of  equity.  We  have 
said  that  this  rule  will  accord  with  the 
previous  theory  and  practice  of 'our  courts. 
We  have  already  referred  to  Seeley's  Ap- 
pal, 56  Ck>nn.  202,  14  Att.  291.  On  the  other 
hand,  on  quite  similar  facts,  in  the  case  of 
Stllson  V.  Stilson,  46  Conn.  15,  the  superior 
court,  on  a  bill  in  equity  to  enjoin  the  re- 
spondent against  prosecuting  a  claim  for 
dower  where  a  decree  setting  out  her  dower 
had  been  obtained  from  the  court  of  pro- 
bate, from  which  decree  an  appeal  was  tak- 
en and  then  pending,  found  the  facts  and  re- 
served the  case  for  this  court,  which  de- 
cided It  In  favor  of  the  defendant,  but  with 
no  Intimation  in  the  opinion  that  the  case 
was  not  properly  before  the  court  In  Dick- 
inson's Appeal,  supra,  where  the  claim  was 
that  a  voluntary  distribution  not  in  strict 
accordance  with  the  statute  should  neverthe- 
less bar  a  statutory  distribution,  this  court 
held  otherwise,  saying  that  "an  heir  falling 
to  get  under  the  distribution  what  he  had 
taken  by  the  agreement  could,  by  a  proceed- 
ing in  equity,  compel  a  conveyance  of  the 
agreed  part  to  himself;"  and  added:  "It  is 
clear  that,  if  this  were  not  so,  a  court  of 
probate  would  have  many  questions  to  try 
which  It  could  not  entertain  or  dispose  of, 
and  which  would  be  entirely  foreign  to  pro- 


bate Jurisdiction  as  now  recognized.  If,  for 
Instance,  there  had  been  a  voluntary  divi- 
sion, by  written  agreement  or  by  deeds,  the 
question  might  be  made  whether  the  agree- 
ment or  deeds  had  not  been  obtained  by 
fraud  or  duress,  or  executed  under  mistake, 
or,  as  suggested  by  the  pleadings  in  this  case, 
whether  the  agreement.  If  originally  valid, 
had  not  been  lawfully  rescinded,  or  whether 
the  agreement  ought  not  to  be  set  aside  on 
equitable  considerations.  •  •  •  The  court 
of  probate  cannot  go  Into  these  inquiries." 
If  it  be  said  that  the  rule  which  we  have 
stated  nevertheless  does  permit,  and  that  re- 
cent cases,  such  as  Carter's  Appeal,  both 
permit  and  sanction,  courts  of  probate  enter- 
ing into  such  inquiries  in  certain  Instances, 
and  that  to  this  extent  a  concurrent  Juris- 
diction In  that  court  and  in  the  BUi>erior 
court  is  recognized,  that  is  no  new  doctrine, 
for  in  Dailey  v.  City  of  New  Haven,  60 
Conn.  314,  324,  22  AU.  945,  concurrent  equi- 
table Jurisdiction  between  those  courts  in 
certain  matters  pertaining  to  trusts  is  ex- 
pressly affirmed.  As  bearing  more  or  less 
directly  upon  various  aspects  of  this  in- 
quiry, the  following  other  cases  in  this  Juris- 
diction may  also  be  cited:  Whiting  v.  WTiIt- 
Ing,  4  Conn.  179;  Dickinson  v.  Hayes,  31 
Conn.  417;  Treat's  Appeal,  and  Treat  v. 
Treat,  35  Conn.  210;  Hart  v.  Hart,  44  Conn. 
327;  Prlndle  v.  Holcomb,  45  Conn.  Ill,  123; 
BuUer  v.  Sisson,  49  Conn.  580. 

Applying  what  has  been  stated,  as  our 
view  of  the  law,  to  the  case  before  us, 'the 
Judgment  of  the  superior  court  in  sustain- 
ing the  defendant's  third  and  fourth  reasons 
of  demurrer  to  the  plaintifTs  complaint  must 
be  held  erroneous.  We  should  have  been  sor- 
ry to  hold  otherwise  if  the  allegations  of  th» 
plalntlfT's  proposed  amendment  to  the  com- 
plaint, which  the  court  refused  to  allow,  are 
true,  to  the  effect  that  the  court  of  probate, 
in  granting  the  defendant's  application  to  set 
out  dower  to  her,  sustained  the  claim  there 
made  by  her  counsel  that  it  had  no  Jurisdic- 
tion to  determine  the  very  question  which 
such  counsel  now  claim  was  within  its  sole 
and  exclusive  Jurisdiction,  and  concerning 
which  It  is  affirmed  that  the  plaintiff  is  con- 
cluded by  its  action.  The  first  reason  of  de- 
murrer to  the  complaint,  namely,  the  failure 
to  state  sufficient  Interest  in  the  plaintiff  to 
entitle  him  to  bring  the  suit,  was  also  sus- 
tained. The  allegation  was  that  "it  will  be 
necessary  to  sell  all  or  a  large  portion  of  said 
real  estate  in  order  to  pay  the  debts  of  said 
Seymour  D.  Hall  and  the  expense  of  settle- 
ment," coupled  with  the  further  allegation 
that  the  defendant's  acts.  In  claiming  and  In 
procuring  an  order  to  set  out  dower,  have 
clouded  the  title,  and  made  it  difficult  or  im- 
possible to  sdl  the  same  for  a  fair  valuation. 
Is  this  a  sufficient  averment  of  title  in  the 
plaintiff  to  enable  him  to  maintain  the  suit? 
It  seems  to  us  that  it  is.  The  practice  act 
(Gen.  St.  §  880)  requhres  and  directs  in  plead- 
ing a  plain  and  concise  statement  of  material 
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facts,  not  of  the  eridence  by  which  they  are 
to  be  proved.  The  material  facts  here  are 
sacb  as  show  an  interest  in  the  plaintllT,  as, 
in  bis  capacity  of  executor,  a  trustee  for 
creditors  of  the  estate.  It  is  not  enough,  in- 
deed, that  the  property  may  be  needed  for 
the  i>ayment  of  debts.  It  must  appear  that 
It  is  in  fact  so  needed.  Johnson  t.  Bank,  21 
Conn.  148;  Shddon  t.  Bradley,  37  Conn.  824; 
Bassett  y.  McKenna,  62  Conn.  437.  But  what 
la  meant  by  this?  Surely  It  is  not  necessary 
to  appear  that  it  must,  under  all  contingen- 
cies, be  entirely  exhausted  by  such  payment 
In  the  case  of  Sheldon  y.  Bradley,  if  the 
facts  found  by  the  committee  had  shown  that 
a  portion  only  of  the  one  entire  fund  would 
have  been  exhausted  in  the  payment  of 
debts,  can  there  be  any  doubt  that  the  admin- 
istrator's right  to  redeem  would  still  have 
been  maintained?  Indeed,  that  very  contin- 
gency is  recognized,  (page  339,  37  Conn.,)  for 
while  the  widow's  right,  as  coplalntlff,  to  the 
relief  sought  by  her  as  widow  of  the  intes- 
tate, is  denied,  the  court  adds,  in  boncluslon: 
"On  the  final  settlement  of  her  husband's  es- 
tate in  the  court  of  prolwite  she  may  possibly 
be  able  to  establish  a  right  to  share  in  the 
amount  recovered  by  the  administrator  in 
these  proceedings,"-  -a  right  which  It  is  very 
evident  the  court  could  not  have  meant  might 
be  paramount  to  that  of  any  creditor.  Sup- 
pose that  it  was  necessary  to  sell  real  estate 
for  the  payment  of  debts,  and  that  property 
greater  in  value  than  the  amount  of  such 
debts  was  so  situated  that  it  could  not  be 
beneficially  divided  for  the  purpose  of  sale, 
under  which  circumstances  a  statute  long  in 
existence,  until  merged  in  the  broader  one, 
now  Gen.  St  I  600,  provided  for  a  second  or- 
der by  the  court  of  probate  for  the  sale  of 
the  whole,  (Revision  1875,  p.  394,  §  38,)  could 
it  be  claimed  that  the  executor's  or  adminis- 
trator's interest  as  trustee  for  creditors  was 
limited  to  so  much  only  of  the  real  estate  as 
might  however  detrimental  to  the  whole  es- 
tate, be  sold  tar  sufficient  to  pay  such  debts, 
and  that  ss  against  a  party  claiming  under  a 
fraudulent  deed,  or  holding  an  Incumbrance 
which  the  estate  was  entitled  to  redeem,  his 
right  could,  at  the  instance  of  such  party, 
and  against  the  manifest  Interest  and  pre- 
sumed desire  of  the  heirs,  be  so  limited,  dr- 
cnmsoribed,  and  carved  up?  We  think  not 
Bxecutors  and  administrators  are  trustees,  not 
for  the  creditors  alone,  "but  for  the  benefit  of 
all  who  have  an  interest  in  the  estate."  John- 
aoa  V.  Biackman,  11  Conn.  357.  Under  Gen. 
St  {  577,  an  executor  or  administrator,  dur- 
ing the  settlement  of  the  estate,  stands  "as 
the  representative,  in  a  certain  sense  as  the 
trustee,  of  the  persons  to  whom .  the  law 
would  carry  the  land  when  it  had  been  ju- 
dicially determined  that  it  was  not  needed 
for  the  payment  of  debts."  Remington  v. 
Bible  Soc.,  44  Conn.  617.  Now,  it  seems 
to  us  that  the  complaint  contains  a  "plain 
and  concise  statement"  to  the  effect  that  it 
would  be  necessary  to  sell  either  all  or  a 


large  portion  of  the  real  estate  In  which  the 
defendant  claimed  and  obtained  an  order 
that  dower  should  be  assigned  to  her,  in  or- 
der to  pay  the  debts  and  charges  against  the 
estate,  and  that  in  consequence  of  her  acts, 
the  title  to  such  real  estate  as  it  would  be 
necessary  to  sell— whether  all  or  a  large  por- 
tion though  not  all— was  clouded,  so  that  it 
was  difficult  or  impossible  to  sell  the  same 
for  a  fair  valuation,  and  that  such  acts  had 
decreased  its  value.  This  is  certainly  an  al- 
legation that  the  real  estate  constitutes  a 
fund  or  source  to  which  it  will  be  necessary 
for  the  creditors  of  the  estate  to  resort,  and 
that  such  fund  has  been  affected  and  Impair- 
ed. And  this,  to  say  nothing  of  the  ultimate 
rights  of  those  who  take  the  estate  after  the 
charges  are  discharged,  whose  interests,  so 
far  as  they  are  Involved '  by  the  executor's 
acts,  he  is  bound  to  regard,  we  think  is  suffi- 
cient; certainly  that  it  should  be  held  so  as 
against  a  demurrer,  nor  for  form,  but  for  sub- 
stance only,  and  coupled  with  other  grounds 
of  demurrer  sustained  by  the  court  below, 
preliminary  in  their  nature,  (Gen.  St  §  872;) 
for  though  not  addressed  to  the  writ,  but  to 
the  complaint  and  for  matters  apparent  up- 
on its  face,  they  attack  the  jurisdiction  of  the 
court. 

Nothing  which  we  have  said  should  be 
deemed  as  bearing  upon  the  right  of  the  de- 
fendant to  ask.  If  she  hereafter  may  desire, 
a  fuller  or  more  particular  statement  of  the 
plaintiff's  claim,  in  reference  to  his  Interest  in 
the  estate  on  which  he  relies  to  entitle  him  to 
maintain  the  suit  Gen.  St  |  880.  Nor  does 
it  bear  upon  the  question  of  the  evidence  by 
which,  if  contested,  such  allegation  is  to  be 
established.  But  this  brings  us  to  consider 
a  claim  made  by  the  defendant's  counsel. 
We  quote  from  their  brief:  "But  the  princi- 
pal objection  to  the  complaint  is  that  the 
right  to  decide  whether  the  land  should  be 
sold  is  not  in  the  executor,  or  in  the  superior 
court  but  is  in  the  court  of  probate.  To  en- 
able the  executor  to  sell,  he  must  get  an  or- 
der, after  a  hearing,  from  the  court  of  pro- 
bate. Only  when  that  court  has  ordered  the 
land  to  be  sold  can  the  executor  have  any 
possible  power  of  sale  or  Interest  In  the  re- 
moval of  a  cloud.  There  Is  no  allegation 
here  that  the  court  of  probate  has  ordered  its 
sale,  or  determined  that  it  is  necessary  to  sell 
it  The  superior  court  cannot  usurp  the  pow- 
er of  the  court  of  probate,  and  decide  that  it 
will  be  necessaiy  to  sell  the  land.  This  alle- 
gation in  the  complaint  is  therefore  super- 
fluous, and  shows  no  interest  in  the  execu- 
tor." Now,  not  only  that  that  which  this 
claim  requires  as  allegation  is  not  the  ulti- 
mate fact  to  be  stated,  but  the  evidential  one 
to  support  that  statement,  but  also  that  such 
evidence  would  not  be  essential  to  its  sup- 
port, has  been  already,  in  effect  twice  de- 
cided by  this  court  In  Andrus  ▼.  Doollttle, 
11  Conn.  283,  it  was  held  that  in  a  suit  by  an 
administiator  against  a  fraudulent  grantee 
of  property  the  insolvency  of  the  estate,  and 
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the  conoeqaent  defldency  of  asaets,  may  be 
proved  by  other  evldenee  than  the  order  and 
decree  of  the  conrt  of  probate,  this  being  a 
prefer  queation  to  be  tried  by  a  conrt  and 
jury.  The  court,  (Williams,  G.  J.,  page  288,) 
uses  Tery  fbrdble  language^  It  was  said: 
"This  brings  ns  to  the  next  question  In  tliis 
case,  how  is  this  insolvency  to  be  proved? 
The  defendant  claims  that  it  can  be  done 
only  by  the  orders  and  decrees  of  the  court 
of  probate,  that  this  Is  the  tribunal  constitut- 
ed for  this  purpose,  and  that  It  would  be  al- 
most impracticable  to  try  the  question  by  a 
jury.  While  .this  court  are  not  desirous  of  em- 
barrassing themselves  or  a  jury  with  ques- 
tions cognizable  only  by  the  conrt  of  probate, 
they  are  not  willing  to  establish  a  technical 
rule  by  which  a  sure  defense  wOTild  be  pro- 
vided for  the  fraudulent  grantee  of  a  deceas- 
ed person,  and  such,  It  is  apprehended,  would 
be  the  effect  of  adopting  the  principle  claimed 
by  the  defendant.  The  administrator  must 
Inventory  these  articles  so  fraudtilently  con- 
v^ed.  Suppose  they  amount  to' more  than 
the  debts,  how  can  the  court  of  probate  de- 
twtnlne  this  estate  to  be  insolvent?  That 
court  cannot  do  It  Of  course,  as  the  estate 
appears  solvent  at  the  probate  otBce,  the 
fraudulent  grantee  may  cover  himself  by  this 
Shield;  and  as  the  court  of  probate  can  make 
no  order  which  will  reach  him,  he  may  safe- 
ly retain  the  property.  The  fact  is,  the  court 
of  probate  can  never  determine  the  insolven- 
cy of  the  estate  until  the  property  is  sold  and 
the  administration  account  settled;  and  If 
tliia  defendant,  or  persons  in  his  situation, 
can  prevent  a  sale  of  property  in  this  way, 
then  the  estate  can  never  be  settled;  and,  as 
the  court  of  probate  cannot  decree  Its  insol- 
vency, he  may.  always  retain  the  property. 
From  the  necessity  of  the  case,  therefore,  this 
question  must  be  tried  before  the  courts  of 
common  law."  Again,  in  Bassett  v.  McKen- 
na,  supra,— an  action  by  an  administrator  to 
set  aside  a  fraudulent  deed,— the  defendant 
objected  to  the  admission  of  the  report  of  the 
commissioners  on  the  estate,  and  this  court, 
(Carpenter,  J.,)  in  passing  upon  the  question, 
said:  "The  court  adoiitted  it  for  the  purpose 
of  proving  that  the  estate  was  indebted  in 
the  several  amounts  therein  stated.  By  that 
we  understand  that  it  was  admitted  to  show 
the  amount  of  indebtedness  solely  for  the 
purposes  of  this  case.  As  the  report  of  the 
commissioners  is  the  only  evidence  of  the  ex- 
istence and  amount  of  the  debts  as  between 
the  estate  and  the  creditors,  it  Is  reasonable 
that  in  this  proceeding,  the  object  of  which 
Is  to  supply  the  estate  with  funds  for  the 
payment  of  the  debts,  the  plaintiff  should  be 
permitted  to  show  the  amount  of  the  debts 
by  the  report  itself.  At  least  It  is  admissible 
for  that  purpose." 

In  view  of  the  oonctusionB  which  we  have 
reached  in  reference  to  the  questions  raised 
t>y  the  assignments  of  arot  in  the  reasons  of 
appeal  relating  to  the  judgment  on  the  de- 
murrer, the  other  questions  presented  by  such 


reasons  of  appeal  become  ImmatolaL  We 
will,  however,  say  that  it  appears  to  «•  very 
evident  that  there  was  nothing  erroneons  in 
the  acti<Ki  of  the  court  in  overruling  the  ap- 
plication of  Seymour  D.  Hall  to  be  joined  as 
a  party  plaintiff.  The  allowance  of  such  ap- 
plication, at  such  time,  was  within  the  dis- 
cretion of  the  court;  a  discretion  which,  un- 
der existing  drcumstanoes,  seems  to  have 
been  properly  exercised.  Even  If  there  bad 
been  error  in  this  respect,  the  executor  could 
not,  as  such,  have  been  thereby  aggrieved. 
It  could  In  no  wise  affect  his  standing  in 
conrt  There  is  error  in  reference  to  the  rul- 
ing upon  the  demurrer,  and  the  judgment  of 
the  superior  court  is  reversed.  The  other 
judges  concurred. 


(66  N.  J.  L.  MS) 
STATE  (McNEAL,  Prosecator)  v.  RYAN  et  al. 
(Supreme  Court  of  New  Jersey.    Feb.  28,  18&1.) 
Vauditt  of  Tavebh  Licbnsb. 
A  tavern  license,  granted  by  a  common 
council  at  a  special  meeting,  of  which  meeting 
and  its  object  no  general  notice  had  been  given, 
and  a  notice  of  a  few  hours  only  had  been 
given  to  one  citizen  who  had  made  a  request 
to  be  heard,  is  annulled. 
(Syllabus  by  the  Court) 

C«rtiorarl  at  the  salt  of  Andrew  H.  Mo- 
Neal  against  Richard  H.  Ryan  and  the  in- 
habitants of  the  city  of  Burlington  to  review 
proceedings  by  def^idant  city  granting  license 
to  keep  a  tavern.    Judgmept  for  prosecutor. 

Argued  at  November  term,  1893,  before 
DEPUE.  VAN  SYCKEL,  and  REED,  JJ. 

Samuel  Beldon,  for  prosecutor.  J.  W.  Weat> 
oott,  toe  defendant 

REED,  J.  This  license  was  granted  at  a 
special  meeting  of  the  common  council,  hdd 
on  the  evening  of  July  14,  1883.  An  applica- 
tion for  it  bad  been  presented  at  a  meeting 
held  July  6th.  At  the  same  meeting  the 
presecutw  presented  a  communication  re- 
questing an  opp<vtunlty  to  Inspect  the  appli- 
cation for,  and  to  presoit  remonstrances 
against  the  granting  of,  the  said  license.  By 
the  terms  of  an  amendment  to  the  dty 
ordinances,  passed  the  previous  June  6tli, 
the  application  could  be  granted  at  any  sub- 
sequent meeting.  By  order  of  the  license 
committee,  the  president  called  the  special 
meeting  of  commcm  coundl  held  on  the  14tii 
of  July.  Of  that  meeting  notice  was  sent  to 
the  prosecutor,  which  notice,  he  says,  reached 
him  about  B  o'dock  In  the  forenoon  of  the 
14th.  At  this  meeting  a  written  remon- 
strance was  presented,  and  the  counsel  of 
Mr.  McNeal  asked  for  an  adjoornmoit  in  or- 
der that  witnesses  migut  be  produced,  and 
also  asked  for  the  inspection  of  other  appli- 
cations on  file  for  the  purpose  of  ascertain- 
ing whether  the  names  of  any  of  the  signoH 
upon  this  were  upon  other  applications.  The 
request  was  ignored,  and  the  common  coun- 
cil at  onee  granted  the  license.  I  think  that 
there  was  not  accorded  to  the  prosecutor  * 
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Mr  opportnnttjr  to  be  heard.  If  this  had 
been  a  stated  meeting,  or  an  adjovimed  statad 
meeting,  the  position  of  affairs  would  have 
been  different  The  prosecutor  would  have 
bad  the  means  of  knowing  when  the  nfext 
meeting  wonld  be  held  without  any  personal 
notice.  Of  a  special  meeting,  eoaroied  up- 
on the  call  of  members,  he  had  no  means  ot 
knowledge,  aside  from  a  notice  specially 
communicated  or  accidentally  obtained.  The 
notice  given  during  the  same  day  to  the 
IMtMeeutor  hardly  afforded  him  a  fair  <q>por- 
timlty  to  M^ect  his  material  fcnr  an  attack 
upon  the  application  In  the  evening.  Besides 
fhia,  I  think  that,  under  the  drcumstances, 
his  counsel  should  have  been  glvm  a  rea- 
sonable opportunity  to  examine  the  papers 
mentioned.  But,  aside  from  the  point  in 
respect  to  the  reasonableness  of  the  notice  to 
Mr.  McMeal,  there  is  the  question  of  notice 
to  otber  eltlxens  of  Burlington.  They  were 
entitled  to  be  heard  if  they  desired  to  oppose 
the  license;  and,  when  the  meeting  at  whicb 
a  license  Is  granted  Is  a  spe<dal  meeting.  It 
would  seem  that  there  should  be  some  gat- 
eral  notice  of  the  meeting  and  Its  object 
Hie  license  is  set  aside. 


WK.  t.U4Zli  

STATE)  (POST  et  al..  Prosecutors)  v.  OITT 

OF  PASSAIC. 

(Supreme  Court  of  New  Jersey.    Feb.  27, 1894.) 

Mvxiciru.  CoRFOKATiOKs— SnRFAOK  Drauis— ^ 
Valioitt  of  Assessment. 

1.  The  act  of  March  8,  18S2,  (Supp.  Revi- 
sion, p.  577,)  and  the  act  of  1887,  p.  231,  are 
general  acta,  which  supersede  the  provisions  of 
aty  charters  «a  the  same  suldect 

2.  When  a  trunk  sewer  for  both  surface 
drainage  and  sewage  is  constructed,  into  which 
laterals  may  discharge,  ttieact  of  1887  gives  the 
only  mode  of  making  the  assessment. 

S.  The  two  above-stated  acts  provide  the 
only  legal  mode  In  which  cities  can  construct 
sewers  or  drains,  and  assess  for  their  cost. 

4.  A  drain  for  surface  water  only  must  be 
assessed  under  the  act  of  March  8,  1882. 

5.  After  the  work  is  done  in  porsuance  of 
an  ordinance  under  the  provisions  of  a  city 
charter,  tlie  ordiBance  wQl  not  be  set  aside;  but, 
if  the  assessment  is  speedily  challenged,  that 
will  be  set  aside,  tliat  it  may  l>e  made  in  ae- 
cordance  with  the  acts  of  18S2  and  1887. 

(Syllabus  by  the  Ciourt) 

Certiorari  at  the  suit  of  H.  M.  Post  and 
othors  against  the  dty  of  Passaic  to  review 
an  assessment  for  a  surface  water  drain  in 
defendant  city.    Assessment  set  aside. 

Argued  February  term,  1894,  before  VAN 
BTCKBL  and  BfAGIB,  JJ. 

Thos.  M.  Moore  and  Wm.  F.  Oaston,  for 
plaintiffs.    Oeorge  P.  Bust,  for  defendant 

VAN  STCEBL,  3.  The  writ  in  this  case 
brings  up  the  assessment  for  the  main,  ave- 
nue surface  water  drain  from  the  northwest- 
erly line  of  Jefferson  street  to  Park  place. 
The  Improvement  was  ordered,  and  the  as- 
sessment made,  tmder  and  in  porsuance  «f 
the  provisions  ot  the  dlty  charter. 

Under  the  recent  decision  of  the  court  ot 


errors  and  appeals  in  Central  Land  *  Imp. 
Co.  V.  Mayor,  etc.,  of  Bayonne,  (opinion  filed 
Feb.,  1894,)  28  A.tL  713,  the  act  of  March  8, 
1882,  (Supp.  Bevlsion,  p.  677,)  is  a  general 
act  and  supersedes  the  provisions  of  dty 
charters  on  the  same  subject  Where  a 
trunk  sewer  for  both  surface  drainage  and 
sewage  is  constructed,  into  which  laterals 
may  discharge,  the  act  of  1887,  p.  231,  gives 
the  only  mode  of  making  the  assessment 
and  it  also  supersedes  the  charter  provisions 
of  cities,  as  well  as  the  supplement  of  June 
1,  1886,  found  in  Supp.  Revision,  p.  580,  pi. 
371.  The  above-stated  act  of  March  8,  1882, 
provides  the  only  legal  mode  in  which  cities 
oan  construct  sewers  or  trains,  and,  in  con- 
nection with  the  act  of  1887,  p.  231,  gives 
the  only  method  of  assessment  for  the  woilL 
The  drain  in  the  dty  of  Passaic,  which  Is  a 
brick  drain  for  surface  water  only,  should 
have  'been  constructed  and  assessed  undo: 
the  said  act  of  March  8,  1882,  and  not  In 
accordance  with  the  provisions  of  the  dty 
charter;  but,  inasmuch  as  It  has  tieen  con- 
structed under  the  dty  charter  without  oi>- 
jection.  It  Is  now  too  late  to  make  tliat  ob- 
jection. The  ordinance  ordering  its  construc- 
tion cannot  now  l>e  attacked,  but  the  assess- 
ment will  be  set  aside,  that  it  may  he  made 
under  the  act  of  1882.  If  the  relators  bad 
not  interposed  promptly  to  set  aside  the  as- 
sessment public  policy  would  constrain  the 
court  to  deny  the  right  of  the  relators  to  as- 
sail the  assessments. 


(M  N.  J.  Lw  4161 

STATE  (LEWIS,  Proseentor)  v.  BOARD  OF 

CHOSEN  FREEHOLDERS  OF 

CUMBERLAND  et  al. 

(Snpreme  Court  of  New  Jersey.    Feb.  28, 1894.) 

Btrbet-Ratlwat  Companies— Power  or  Humci- 
rAi,  Corporation  to  Grant  Fbanchibb  —  Csr- 
UORAbi — Who  mat  Maintain. 

1.  The  Bridgeton  Rapid  Transit  Company, 
organized  nnder  the  act  of  April  6,  1886,  had 
no  riKht  to  construct  a  trolley  road. 

2.  The  board  of  chosen  freeholders  have  tbe 
right  to  exercise  supervision  over  county  bridges, 
and,  within  reasonable  limits,  to  control  the 
mode  in  which  such  bridges  shall  be  used.  The 
consent  of  the  board  is  a  prerequisite  to  the 
right  of  a  street-railway  oompany  to  use  the 
bridge. 

5.  It  was  the  duty  of  the  board  of  free- 
holders, before  ^ving  authority  to  a  street-rail- 
way company  to  nse  a  county  bridge^  to  see 
that  the  bridge  was  safe  for  such  use. 

4.  The  action  of  the  board  of  freeholders 
may  be  reviewed  by  this  court,  where  the  l)oard 
clearly  abuses  the  discretion  committed  to  it 

0.  By  the  lease  and  assignment  Iqr  die 
Bridgeton  Rapid  Transit  Company  to  the  South 
Jersey  Traction  Company  the  latter  company 
derived  no  right  to  use  the  county  bridge  for  a 
trolley  road. 

6.  A  taxpayer  of  the  dty  and  county  has 
such  an  interest  in  the  subject-matter  of  this 
controversy  as  entitles  him  to  a  review  of  the 
action  of  the  board  of  freeholders  by  the  writ 
of  certiorari. 

7.  Whether  the  traction  company  can  use 
the  public  street  for  cars  propelled  by  electric 
motors,  withont  acquiring  the  rigbta  «f  abutting 
landowners,  is  not  decided. 

(Syllabus  by  the  Court.) 
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Certiorari  at  the  niit  of  Francis  It.  Lewis 
against  the  board  of  chosen  freeholders  of 
Gumberiand  county,  the  Brldgetoa  Rapid 
Transit  Company  and  the  South  Jersey  Trac- 
tion Company  to  review  a  resolution  of  de- 
fendant board.    BeeolutlMi  set  aside. 

Argued  November  term,  1893,  before  DB- 
PDB,  VAN  SYCKEL,  and  KEED,  JJ. 

Wm.  E.  Potter,  for  plaiutUf.  A.  Q.  Keas- 
bey,  for  defendants. 

VAN  SYCKEL,  J.  This  writ  brings  up  a 
resolution  of  the  board  of  chosen  freeholdws 
at  Cumberland  county,  passed  December  14^ 
1882,  giving  permission  to  the  Brldgeton  Rap- 
id Transit  Company,  its  successors  and  as- 
signs, to  lay  double  tracks  across  a  county 
bridge  ov^  a  navigable  stream  in  Bridgetuu, 
and  the  right  to  operate  a  street  railway  thore- 
on  by  any  mechanical  power  exc^t  steam. 
The  Brldgeton  Rapid  Transit  Company  was 
incorporated  November  23,  1892,  under  the 
act  of  April  6,  1886,  and  the  supplemoits 
thereto,  (P.  L.  p.  185.)  Under  this  organiza- 
tion the  rapid  transit  company  had  no  right 
to  construct  a  trolley  road.  Green  v.  In- 
habitants of  City  of  Trenton,  64  N.  J.  Law, 
92,  23  Atl.  281.  On  the  20th  of  April,  1893, 
the  South  Jersey  Traction  Company  was  or- 
ganized under  the  act  of  March  14,  1893,  (P. 
L.  p.  302.)  On  the  23d  of  June,  1893,  the 
Bridgeton  Rapid  Transit  Company,  by  a 
lease  of  that  date,  granted  and  demised  to 
the  South  Jeney  Traction  Company,  its  suc- 
cessora  and  assigns,  for  the  term  of  999  years, 
all  the  property,  and  all  the  rights,  powera, 
franchises,  and  privileges,  of  the  lessor,  re- 
serving, as  a  rent  therefor,  the  sum  of  one 
dollar  per  annum.  The  rapid  transit  com- 
pany nev^  did  any  work  in  the  construction 
of  a  street  railway,  but  after  the  execution  of 
said  lease  the  traction  company  proceeded 
with  the  construction  of  a  trolley  road  until 
it  was  arrested  in  Its  work  by  the  allowance 
of  a  writ  of  certiorari  in  this  case. 

It  is  the  duty  of  the  board  of  freeholders 
to  erect  and  maintain  bridges  like  the  one  re- 
ferred to  in  this  resolution,  whether  within 
or  without  the  limits  of  a  city.  Wbltall  v. 
Freeholdera,  40  N.  J.  Law,  302;  Beatty  v. 
Titus,  47  N.  J.  Law,  89.  For  the  neglect  of 
this  duty,  indictment  will  lie.  There  is  noth- 
ing in  the  act  of  1886,  or  in  the  charter  of 
the  city  of  Brldgeton,  (P.  L.  1875,  p.  354,) 
which  expressly  or  by  Implication  deprives 
the  board  of  freeholdera  of  the  right  to  ex- 
ercise such  supervision  and  control  over  this 
bridge  as  will  enable  It  to  perform  its  statu- 
tory duty.  That  duty  cannot  be  performed 
unless  the  board  may,  within  reasonable 
limits,  control  the  mode  in  which  the  bridge 
shall  be  used.  This  bridge  was  constructed 
by  the  board  of  freeholdera  of  Cumberland 
by  authority  of  an  act  of  the  legislature 
passed  March  14,  1867,  (P.  L.  1867,  p.  260,) 
and  by  said  act  is  under  the  control  of  said 
board.    It  must  follow,  therefore,  that  the 


oonaent  of  the  board  is  a  prerequisite  to  the 
right  of  a  street-railway  company  to  use  the 

bridge. 

A  large  portion  of  the  sum  raised  tot  conn- 
ty  purposes,  by  taxation  upon  every  citizen 
within  and  without  the  limtta  of  incorporated 
dties,  is  often  appropriated  to  the  expense 
of  erecting  and  maintaining  such  bridges^ 
The  duty  devolved  upon  the  board  of  free- 
holders, before  passing  said  resolution,  to  see 
that  the  bridge  was  safe  for  the  new  use. 
While  the  courts  cannot  Interfere  with  the 
board  of  freeholdera  in  the  proper  exercise  of 
their  powos,  their  action  may  be  reviewed 
when  they  wrongfully.  Illegally,  or  fraud- 
ulently appropriate  the  public  moneys,  or 
when  they  transcend  their  powers,  or  deariy 
abuse  the  discretion  committed  to  them. 
Lewis  v.  Freeholdera,  87  N.  J.  Law,  254; 
McKlnley  v.  Freeholdera,  29  N.  J.  Eq.  164. 
In  this  case  it  is  clear  from  the  testimony 
that  the  bridge  In  its  present  condition  is  not 
of  sufficient  strength  to  bear,  with  safety,  the 
added  weight  and  wear  of  a  street  railway, 
and  not  of  sufficient  width  to  permit  of  the 
granted  use  without  injurious  interference 
with  ordinary  travel.  The  case  shows  ex- 
pressly that  prior  to  the  passage  of  the  reso- 
lutlou  the  board  of  freeholders  instituted  no 
inquiry  as  to  whether  the  bridge  would  bear 
the  additional  burden.  It  was  not  until  after- 
wards that  they  employed  an  expert  engi- 
neer, who  reported  that  It  would  be  unsafe 
to  allow  the  bridge  to  be  occupied  by  the 
street  railway.  The  question  Is  not  whether, 
whoi  the  board  of  freeholders  has  exercised 
its  discretion  and  passed  its  Judgment  upon 
the  propriety  of  permitting  the  use  of  the 
public  property  In  a  given  way,  this  court 
can  review  its  action,  but  whether  it  can  do 
so  when  it  affirmatively  appears  that  the 
board  allowed  a  county  bridge  to  be  ap- 
propriated to  the  use  of  a  private  corpora- 
tion, by  which  the  bridge  is  endangered  and 
the  safety  of  public  travel  Impaired,  without 
previous  inquiry  to  enable  it  to  act  intelli- 
gently. I  think  that  the  resolution  certified 
was  passed  by  the  board  of  freeholdera  Im- 
providently,  In  abuse  of  their  power,  and 
there  appeara  to  be  no  mode  of  protecting 
the  public  interest  in  such  a  case  except  by 
the  writ  of  certiorari. 

But,  if  the  resolution  adopted  by  the  board 
of  freeholders  is  without  the  alleged  infirm- 
ity, the  South  Jeraey  Traction  Company  can 
derive  no  authority  under  it  to  use  the  bridge 
for  its  purposes.  The  resolution  gives  power 
to  the  rapid  transit  company  to  operate  a 
street  railway  thereon  by  any  mechanical 
power  except  steam.  Tills  language  must  be 
Interpreted  to  mean,  "by  any  mechanical 
power  which  said  rapid  transit  company 
might  lawfully  use."  As  before  stated,  that 
company,  undw  the  case  of  Green  v.  In- 
habitants of  City  of  Trenton,  supra,  could 
not  introduce  the  trolley  system.  It  ac- 
quired no  right,  by  virtue  of  this  resolution, 
to  apply  that  system,  and  could  transmit  to 
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the  traction  company  no  greater  right  than 
It  had.  The  rapid  transit  company'  had  the 
right,  under  the  act  of  1886,'  to  carry  passen- 
gers only,  trhile  the  traction  company,  under 
the  act  of  1883,  is  authorized  to  carry  both 
passengers  and  freight  It  cannot  be  as- 
sumed that  the  right  to  use  the  bridge  would 
have  been  granted  to  the  latter  company,  the 
conditions  being  so  essentially  different.  The 
traction  company  Is  without  authority  from 
the  board  of  freeholders  to  use  the  bridge. 

The  only  remaining  quesitlon  Is  whether,  if 
the  resolution  Is  illegal  and  the  subject  of 
review,  the  relator  has  a  right  to  Intervene 
by  certiorari.  His  status  Is  that  of  a  tax- 
payer of  the  dty  and  county  subject  to  taxa- 
tion tot  the  purpose  of  maintaining  the 
bridge.  A  long  line  of  decisions  has  recog- 
nized the  rule  that  any  taxpayer  may  prose- 
cute a  writ  of  certiorari  to  review  any  munic- 
ipal or  other  official  action  which  tends  to 
burden  his  taxing  district  with  a  debt  State 
v.  Jersey  City,  34  N.  J.  Law,  390;  Seldler  v. 
Hudson  Co.,  89  N.  J.  Law,  632;  State  ▼. 
City  of  Patfflson,  Id.  400;  Conover  v.  Davis, 
48  N.  J.  Law,  112,  2  Atl.  667;  Read'  y.  At- 
lantic City,  49  N.  J.  Law,  558,  9  Atl.  759.  It 
Is  not  necessary  for  the  taxpayer  to  wait  un- 
til the  assessment  consequent  upon  the  illegal 
act  Is  levied.  Public  policy  requires  that  this 
rule  should  be  liberally  exercised  in  aid  of 
those  who,  at  their  own  expense,  are  willing 
to  Invoke  this  legal  remedy  to  lessen  the 
burden  of  taxation.  The  relator  has  such  an 
interest  in  the  subject-matter  of  this  contro- 
versy as  entitles  him  to  the  judgment  of  this 
court  upon  the  legality  of  the  resolution  certi- 
fied. In  my  opinion,  the  resolution  should 
be  set  aside. 

Whether  the  traction  company  can  use  the 
public  street  for  cars  propelled  by  electric 
motors  without  acquiring  the  rights  of  abut- 
ting landowners  is  a  question  upon  which  no 
opinion  is  Intended  to  be  expressed. 

m  N.  J.  B.  BIO)  ^==' 

LADY  LINCOLN  LODGE  et  al.  v.  FAIST 

et  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  26, 

1894.) 

BBXcvouiN'r  Societies— PowBBS  or  Subobdinatb 
LoDOB— Appropkiation  op  Funds. 
A  subordinate  lodge  of  an  order,  the  aim 
of  which  Is  "to  unite  fraternally  all  accepta- 
ble persons,"  may  appropriate,  for  the  support 
of  a  lodge  to  be  organized  under  the  same  juris- 
diction, part  of  a  fund  raised  among  its  mem- 
bers by  contribution,  out  of  which  its  general 
expenses  and  sick  l>enefit8  are  payable,  U  such 
appropriation  is  not  prohibited  by  its  by-laws 
or  the  general  laws  of  the  order. 

BiU  by  Lady  Lincoln  lodge.  No.  702, 
Knights  and  Ladles  of  Honor,  against  Wil- 
liam 0.  Faist  and  others.    BiU  dismissed. 

W.  D.  Daly  and  J.  Ftanik.  Fort  for  onu- 
plainants.     SamL  Kallsch,  toe  defoidants.    ' 

OREBN,  V.  C.  Lady  lincoln  lodge.  No. 
702,  Knights  and  Ladies  of  Honor,  Hoboken, 


N.  J.,  Is  a  Viduntary  association.  It  Is  organ- 
ized under  the  juriBdIcti<»i  of  the  grand  lodge 
of  the  state  of  New  Jersey.  The  wda  of 
frat»nal  societies  known  as  the  "Kni^ts 
and  Ladies  of  Hcmor"  has  its  fountain  head 
in  a  supreme  lodge,  which  was  Incorporated 
undo:  the  laws  of  Kentucky  April  1,  1878,  a 
supplement  to  the  act  of  lncorp(»tition  being 
approved  December  14, 1881 ;  also,  by  act  of 
incOTporatlon  under  the  laws  of  Missouri  in 
1885,  and  under  the  laws  of  Indiana  in  1891. 
The  objects  of  the  corporation,  as  stated  in 
section  2  of  Its  articles  of  association,  filed  in 
the  department  of  the  state  of  Indiana,  are 
"to  unite  fratMnally  aU  acceptable  white 
persons,  male  and  female;  to  give  all  possi- 
ble moral  and  material  aid  in  its  power  to 
its  membws,  and  those  depending  on  its 
members,  by  holding  moral,  instructive,  and 
scientific  lectures,  by  encouraging  each  other 
In  business,  and  by  assisting  each  other  to 
obtain  employment;  to  care  for  the  sick  and 
distressed,  and  to  promote  benevolence  and 
charity,  by  establishing  a  relief  fund  by  c<mi- 
tributlons  from  members  of  the  orda  of 
Knights  and  Ladles  of  Honor,  from  which, 
upon  satisfactory  evidence  of  the  death  of  a 
member  of  said  order,  who  is  a  contributor 
to  said  fund  at  the  time  of  his  or  her  death, 
and  who  has  complied  with  its  lawful  re- 
quirements, a  sum,  not  exceeding  five  thou- 
sand dollars,  shall  be  paid  to  eadh  member 
or  members  of  his  or  her  family,  person  or 
persons,  dependent  on  or  rdated  to  him  or 
her,  as  he  or  she  may  have  directed;  to  pro- 
vide for  creating  a  fund  for  the  relief  of  sick 
and  distressed  members;  and  to  ameliorate 
the  condition  of  humanity  in  every  possible 
manner."  The  constitution  provides  for  the 
establishment  of  grand  lodges  in  the  differ- 
ent states,  and  for  the  organization  of  sub- 
ordinate lodges  under  the  jurisdiction  of  the 
respective  grand  lodges.  What  is  known  as 
the  "relief  fund"  is  made  up  of  contribu- 
tions of  the  members  to  the  lodges,  and  is 
exclusively  within  the  management  and  con- 
trol of  the  supreme  lodge,  and  is  of  the  na- 
ture of  a  classified  Insurance,  to  which 
the  appcrintee  of  the  member  Is  entitled 
<m  the  death  of  the  member.  There  is  an- 
other fund,  which,  as  I  understand  the 
constitution  and  laws  of  the  order,  is  within 
the  control  and  management  of  the  respec- 
tive lodges,  being  raised  in  each  lodge  by 
contributions  from  its  membors,  or  dona- 
tions made  thereto.  This  fund  is  called  the 
"general  fund"  of  the  particular  lodge,  and 
ftom  it  are  paid  the  general  expenses  of  the 
lodge,  and  benefits  which  the  lodge  may,  by 
its  by-laws,  prescribe  to  be  paid  to  members 
disabled  by  sickness  or  other  disability  from 
following  their  usual  business  or  occupation. 
Over  this  general  fund  of  each  lodge,  no  one 
has  any  authority  or  power  of  disposition, 
except  the  particular  lodge  to  which  it  be- 
longs, and  such  lodge  is  undoubtedly  con- 
trolled In  such  disposition  by  any  restrictions 
which  may  be  prescribed  in  the  by-laws  of 
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such  lodge,  and,  generally,  that  It  ahonld  be 
toe  some  purpoee  tending  to  carry  out  the 
general  objects  of  the  order;  toe  It  must  be 
assumed  that  every  contribution  made  by  a 
member  to  the  funds  of  the  lodge  has  been 
made  <«  the  faltb  that  it  will  be  appropri- 
ated In  no  other  way.  Abds  t.  McKeen,  18 
N.  J.  Ea.  482. 

On  January  13,  1892,  Lady  lisooln  lodge, 
at  a  regular  meeting,  (five  members,  by  the 
by4aws,  being  a  quorum  for  business,)  by 
vote  of  76  in  the  afBrmatlTe  and  26  in  the 
negattve,  adopted  a  motion  "tliat  (1,600  of 
the  general  fund  be  turned  over  to  our  trus- 
tees, H.  Boehm,  H.  Siemer,  and  William  G. 
Faist,  for  the  purpose  of  supporting  and  or- 
ganizing a  new  lodge  of  Eulghts  and  LAdies 
of  Honor,"  and  subsequently  &  motion  to  re- 
consider that  vote  was  lost  by  a  vote  of  76 
to  21,  and  on  the  same  evening  the  officers 
of  said  Lady  Lincoln  Lodge  drew  two  war- 
rants against  the  fund  of  the  lodge  to  the  or- 
der of  said  trustees,— one  for  (1,000  and  the 
other  for  (500,-^and  delivered  the  same  to 
the  said  trustees.  Subsequently,  certain 
members  of  Lady  Llncom  lodge  took  their 
withdrawal  cards,  and  organized  a  new  lodge 
In  Hoboken  under  the  name  of  the  "De  For- 
est P.  Lozier  Lodge,  No. ,  of  the  Knights 

and  Ladles  of  Honor,"  it  being  a  lodge  of  the 
same  order,  and  imder  the  Jurisdiction  of  the 
grand  lodge  of  New  Jersey;  and  the  trustees 
above  named,  on  the  24th  of  February,  1882, 
paid  over  the  $1,500  to  the  secretary  pro  tem. 
of  that  lodge,  for  the  purpose  of  organizing 
and  supporting  it,  taking  a  receipt  specifying 
that  as  the  object  of  such  donation.  Some 
86  of  the  818  members  of  the  Lady  Lincoln 
lodge  withdrew  from  it,  and  organized,  or  be- 
came members  of,  the  De  Forest  P.  Lozier 
lodge.  After  this,  steps  were  taken  In  the 
Lady  Lincoln  lodge  to  annul  its  former  ac- 
tion, and  notice  was  given  to  Roehm,  Siemer, 
and  Faist  to  return  the  money;  but  they 
claim  that  such  notice  was  not  served  upon 
them  until  after  they  had  paid  it  over  to  the 
representatives  <rf  the  new  lodge.  Thereup- 
on, this  suit  was  brought  against  Roehm. 
Siemer,  and  Faist,  and  the  De  Forest  P.  Lo- 
zier Lodge,  to  recover  the  amount.  Before 
paying  the  $1,600  over  to  the  new  lodge, 
there  was  in  the  bank  account  of  the  Lady 
Lincoln  lodge  $3,200. 

On  the  principle  that  trust  funds,  when 
they  have  been  diverted  firom  the  purposes 
of  the  trust,  may  be  followed  and  recovered, 
so  long  aa  they  may  be  Identlfled,  I  think  this 
aotion  may  be  maintained.  If  there  has  in 
fact  been  an  improper  disposition  of  the 
funds  of  Lady  Lincoln  lodge.  The  money  Is 
stlU  intact,  and  there  is  no  dispute  bnt  that 
$1,500  of  the  general  fund  of  the  new  lodge 
r^wesents  the  amount  of  the'  doqation  which 
was  made  to  it  by  the  old  lodge,  through 
Messrs.  Roehm,  Siemer,  and  Faist.  This 
raises  the  question  whether  there  has  really 
been  any  Improper  diversion  of  the  general 
fond  of  Lady  Lincoln  lodge.    In  the  first 


place,  it  has  l>een  appropriated  for  the  oisan- 
Izatlou  and  maintenance  of  another  lodge  of 
the  same  order,  organized  under  the  authority 
of  the  original  charters  and  general  conatita- 
tim  and  laws  of  the  supreme  lodge,  and  un- 
der the  JurlsdictlMi  of  the  grand  lodge  of  the 
state.  It  is  therefore  appropriated  to  carry- 
ing out  and  enforcing  the  general  objects  of 
the  order.  This,  however,  is  not  ooncluslve, 
if  it  is  an  expenditure  prohibited  by  the  gen- 
eral laws  of  the  order  ae  the  by-laws  of  the 
lodge.  The  general  laws  only  require  that 
part  of  this  fund  be  devoted  to  the  payment 
of  the  sick  benefits  to  which  members  may 
be  entitled.  The  by-laws  ot  the  Lady  Lin- 
coln lodge  provide  (article  S,  par.  2)  that  the 
quarterly  dues  are  fixed  at  $1.60  per  quarter, 
of  which  the  lodge  physician  Is  to  receive  $50 
per  quarter  for  the  free  treatment  of  the 
members.  Article  4,  par.  1.  Members  not 
in  arrears  for  dues,  fines,  etc,  and  being 
members  of  the  lodge  for  six  months  pre- 
vious, who  shall  become  sick,  shall  receive 
the  weekly  sum  of  $5  per  week.  Should, 
however,  the  funds  of  the  lodge  become  less 
than  $1,000,  then  the  lodge  shall  say  what 
weekly  amount  shall  be  paid.  Paragrapb  2. 
If  a  member  should  draw  sick  benefits  for 
26  weeks,  then  the  lodge  shall  determine 
what  further,  if  any,  benefits  shall  be  paid. 
Article  7,  par.  1.  Aa  to  the  funeral  of  a  de- 
ceased member,  the  lodge  siiall  furnish  two 
coaches,  which  shall  be  paid  from  the  lodge 
funds.  Outside  of  Hoboken,  one  coach  will 
be  furnished  and  a  suitable  floral  tribute  by 
the  lodge.  Article  10,  par.  1.  The  two  secre- 
taries shall  receive  $100  per  year  for  their 
work,  payable  quarterly.  These  are  the  only 
provisions  of  the  by-laws  which  relate  to  the 
expenditure  of  the  lodge  funds.  There  [a  no 
provision  of  the  by-laws  that  the  general  fund 
of  the  lodge  shall  be  appropriated  to  these 
purposes  and  none  other.  The  provisions  are 
simply  that  these  payments  are  to  be  made, 
without  reference  to  the  fund  from  which 
the  money  Is  to  be  drawn,  with  the  excep- 
tion of  the  salaries  of  the  lodge  physicians. 
If  the  by-laws  had  provided  that  the  general 
fund— which  I  understand  to  Include  the 
funds  of  the  lodge  other  than  those  which 
the  lodge  must  contribute  to  the  grand  and 
supreme  lodge— should  not  be  appropriated  to 
other  than  certain  specified  purposes,  the 
case  would  then  come  within  the  rule  laid 
down  by  the  chancellor  in  the  case  of  Abels 
V.  McKeen.  In  that  case  the  fond  had  been 
contributed  for  a  spedflc  purpose,  and,  the 
purpose  having  been  accomplished  by  the  ex- 
penditure of  a  less  amount  than  the  sum 
raised,  the  court  held  that  the  trustees.  In 
whose  hands  the  money  bad  been  placed,  had 
no  right  to  expend  it  for  any  other  than  th? 
specified  purpose,  and  should  reimy  the  bal- 
ance proportionately  to  the  original  contrlbn- 
tors.  The  by-laws,  by  pledging  the  lodge  to 
certain  payments.  In  effect,  charged  the  pay- 
ments on  Its  general  fund,  aa  the  only  one 
to  which  It  has  recourse,  but  this  action  does 
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not  del  ote  and  appropriate  tbe  general  fund 
to  sacb  specified  purposes,  and  prohibit  Its 
nse  for  otlier  objects.  If  tbe  general  fond 
of  liOdy  Lincoln  lodge  bad  been  so  low  tbat 
tbia  donation  aerloaaly  crippled  the  finances 
of  the  lodge,  and  rendered  It  unable  to  make 
the  payments  which  were  specifically  charged 
upon  the  general  fund,  or  If  the  money  had 
been  donated  to  an  object  not  contemplated 
by  ttae  organisation,  such  action  would  tall 
within  the  priaclple  of  ttae  case  referred  to. 
But  there  Is  no  contention  that,  after  this 
withdrawal  of  $1,600,  there  was  not  a  sufil- 
dent  amount  In  the  general  fund  to  meet  all 
payments  for  the  purposes  specified  In  the  by- 
laws; and,  as  before  shown,  the  apprc^ria- 
Uon  was  for  the  fnrtbetanoe  of  the  objects 
of  the  order.  I  am  therefore  of  opinion  that 
tt  cannot  be  held  that  the  resolution  of  Lady 
Lincoln  lodge  contributing  $1,500  to  the  or- 
ganization and  maintenance  of  the  new  lodge 
was  a  diversion  of  the  fund  to  an  Improper  or 
unwarranted  purpose,  and  will  adTlse  tbat 
the  bill  be  dismissed. 


(W  N.  J.  L.  440) 

8TATB  (KENMT.  Prosecutor)  t.  O'NEIU 

Sorrogate. 

(Supreme  Conrt  of  New  Jersey.    Feb.  28, 1894.) 

JUBOBS— CoKrsmATIOir  —  DlSTRIBDTIOM  OF  FSSS. 

The  act  (P.  L.  18S9,  p.  90)  which  proTides 
tliat  all  fees  aathorized  to  be  paid  into  court 
for  the  services  of  the  common  pleas  judges,  in 
counties  where  there  are  law  Judces  receiving 
salaries  in  lien  of  fees,  shall  be  divided  between 
the  1*7  Judges,  does  not  include  fees  for  the 
swvices  of  a  law  judge,  paid  under  a  special 
act  providing  fees  for  his  services  only. 
(Syllabus  by  tiie  Ooart.) 

Application  by  John  Kenny  for  mandamus 
to  compel  James  H.  (yNell,  surrogate  of  Hud- 
son coonty,  to  pay  the  prosecutor,  a  lay  Judge 
of  the  CO  art  of  common  pleas,  certain  fees 
remaining  In  the  hands  of  respondent 
Heard  on  the  retnm  of  rule  to  show  cause. 
Writ  denied. 

Argued  November  term,  1893,  before  DB- 
PUB,  VAN  SYCK£L,  and  REED,  JJ. 

Allan  L.  McDermott,  for  petitioner.  John 
A.  McOrath,  for  respondent 

REED,  J.  The  fees  which  are  the  subjects 
matter  of  this  rule  are  those  which  were 
formerly  payable  to  the  l^w  or  presiding 
Judge  of  the  Hudson  county  orphans'  court. 
How  these  fees  accrued,  and  how  they  now 
hapi>en  to  be  In  the  hands  of  the  surrogate, 
will  appear  from  a  statement  of  the  following 
legislation:  Ttae  law  Jodgeetaip  in  Hudson 
eoonty  was  created  by  ttae  act  of  1868,  (P. 
h.  1868,  p.  863.)  He  was  to  receive  a  sal- 
ary and  no  fees.  By  &  supplement  (P.  L. 
1870,  p.  280)  It  was  proTfded  that  the  presi- 
dent Judge  dioold  receive  for  every  trial  In 
the  onAans'  court  where  there  were  adverse 
Pardee  the  eimi  of  two  dollars,  and  for  er> 
ery  decree  upon  settlement  of  an  account  the 
sum  of  four  dcdiara.    By  an  act  (P.  U  1879, 


p.  882)  a  salarr  waa  tzed  In  Hen  Af  all  fee* 
per  diem  or  other  remuneration.  It  waa 
inrovlded  that  "all  fees  to  whicta  such  Jndges 
are  now  entitled,  staaU  be  paid  Into  ttae  treas- 
ury of  said  counties  respectively."  By  acts 
(P.  L.  1886,  p.  852;  P.  L.  1891,  p.  183;  P.  L. 
1893,  p.  4^  ttae  salary  was  increased,  bat 
was  still  to  be  in  lieu  of  all  fees.  By  an  act 
(P.  L.  1881,  p.  69)  it  Is  provided  that  all  fees 
due  to  any  Judge  shall  be  paid  to  the  clerk 
of  the  court  to  be  paid  over  by  him  to  such 
Judge;  and  It  Is  further  provided  that  If  any 
at  the  Judges  of  said  court  shall  be  In  receipt 
of  a  fixed  salary  allowed  by  law  In  lieu  of 
all  fees.  It  shall  be  the  duty  of  the  clerk  to 
pay  over  to  the  collector,  for  the  use  of  the 
county,  all  fees  received  for  services  perform- 
ed by  such  salaried  Judges.  Under  the  act 
the  surrogate,  a!s  clerk  of  the  orphans'  court 
received,  during  the  year  ending  April,  1893, 
the  sum  of  $1,200  as  fees  for  services  per- 
formed by  the  president  or  law  Judge  of  the 
orphans'  court  By  ttae  terms  of  the  act  he 
is  directed  to  pay  this  sdm,  which  be  still 
retains  to  await  ttae  result  of  ttais  proceeding, 
over  to  the  county  collector.  The  relator 
claims  that  this  sum  of  $1,200  sbonld  be 
equally  divided  between  him  and  the  other 
lay  Judge  of  the  said  court  He  grounds  his 
claim  upon  the  provisions  of  an  act  of  1889, 
(P.  L.  1889,  p.  90.)  This  act  in  ita  first  sec- 
tion, enacts  that,  "hereafter,  all  such  fees  as 
are  authorized  by  law  to  be  paid  Into  court 
for  the  services  of  the  common  pleas  Judges, 
In  counties  where  ttaere  are  law  or  president 
Judges  receiving  salaries  in  lieu  of  fees, 
shall  be  equitably  divided  between  the  lay 
Judges,  except  in  counties  where  the  lay 
Judges  also  receive  stipulated  salaries  In 
lieu  of  fees."  The  question  of  statutory 
construction  Is  whetber  the  fees  now  in  the 
bands  of  the  surrogate  are  such  fees  as  the 
act  requires  to  be  divided  among  the  lay 
Judges.  I  am  of  the  opinion  that  tb^  are 
not  The  fees  mentioned  in  ttae  act  are 
tbose  paid  in  for  the  sanrlces  of  the  common 
pleas  Judges.  The  fees  held  by  the  surrogate 
are  not  received  for  services  of  the  common 
pleas  Judges,  but  for  the  special  services  of 
ttae  president  Judge  alone.  They  are  not 
court  fees,  receivable  under  the  general  fee 
bill,  and  wblcb,  by  ttae  act  (Revision,  p.  406,) 
were  to  be  divided  between  ttae  Judges  wtao 
wet»  In  attendance  when  the  services  were 
ifendered.  They  are  fees  paid  under  a  special 
act  for  the  services  of  one  wtao  was  treated 
as  occupying,  by  reason  of  his  legal  learning, 
a  position  of  exceptional  value  and  respon- 
aibility,  and  tor  whom  a  special  fee  bill  was 
enacted.  I  think  that  ttae  act  would  apply 
more  appropriately  to  those  general  court 
fees  in  ttae  division  of  whicta  a  president 
Judge  most  participate  unless  cut  ofl^  by 
statute.  For  ttais  reason  I  think  the  writ 
should  not  go.  This  view  renders  it  unnec- 
essary to  discuss  the  constitutionality  of  the 
act  which  would  raise  the  question  whether 
counties  in  which  ttae  act  operates  form  a 
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iJass,  and  whether  an  act  which  Increases 
the  perqvLisites  of  county  Judges  according 
to  a  fee  bill  contained  In  a  special  act  appli- 
cable to  one  county  Is  general  legislation. 
Rule  discharged. 


(M  N.  J.  U  414) 

STATE  ex  rel.  BUMSTEAD  et  al.  t.  JITDGES 
OF  COURT  OF  MONMOUTH 
COMMON  PLEAS.       ' 
(Sapreme  Court  of  New  Jersejr.    Feb.  23, 1894.) 

CouBT»— TsASsna  from  Cibouit  to  Common 
Plkas. 
Where  a  caveat  is  entered  to  a  will,  and 
the  qnestions  inTolved  in  the  controversy  are 
certified  by  the  orphans'  conrt,  under  section  19 
of  the  orphans'  court  act,  into  the  circuit  courts 
the  latter  court  has  no  power,  under  the  act  of 
March  23,  1892,  (Pamph.  Laws,  p.  224,)  to  send 
the  case  to  the  common  pleas  for  trial, 

(Syllabus  by  the  Conrt) 

Application  by  Margaret  Bumstead  and  others 
for  mandamus  to  the  judges  of  the  court  of 
common  pleas  of  Monmouth  county.  Heard 
on  rule  to  show  cause.    Writ  denied. 

Argued  November  term.  1898,  before  DEPUE, 
VAN  SYCKEL,  and  REED,  JJ. 

Applegate  &  Hope,  for  relators.  Kevins  & 
Wilson,  for  defendants. 

VAN  SYCKEL,  J.  A  caveat  to  the  will  of 
Stephen  Bumstead.  deceased,  was  filed  in  the 
orphans'  court  of  the  county  of  Monmouth, 
whereupon  the  questions  involved  in  the  con- 
troversy were  certified  by  said  orphans'  court 
into  the  circuit  conrt,  in  pursuance  of  the  nine- 
teenth section  of  the  orphans'  court  act.  Re- 
vision, p.  756.  By  order  of  the  circuit  court  the 
case  was  transferred  for  trial  to  the  court  of 
common  pleas  under  the  act  of  1892,  p.  234.  On 
the  trial  of  the  case  in  the  pleas  the  issues  were 
found  in  favor  of  the  caveators,  who  thereupon 
applied  to  the  judges  of  the  pleas  to  certify  the 
proceedings  to  the  orphans'  court,  in  pursuance 
of  the  twentieth  section  of  the  orphans'  court 
act  llie  court  of  common  pleas  gran  ted  a  new 
trial,  and  refused  to  certify  to  the  orphans' 
court,  as  requested.  A  rule  to  showxause  why 
a  writ  of  mandamusshould  not  issue  command- 
ing the  common  pleas  to  certify  the  verdict  and 
proceedings  was  then  granted  by  this  court. 
The  act  of  March  23. 1893,  entitled  "An  act  to 
'  authorize  the  transfer  of  suits  from  the  several 
county  circuit  courts  to  the  several  inferior 
courts  of  common  pleas."  provides:  "That 
when  any  suit  is  or  shall  be  pending  in  any  cir- 
cuit conrt  of  any  of  the  counties  of  the  first  and 
second  classes  of  this  state  it  shall  be  lawful  for 
any  justice  of  the  supreme  court  residing  in 
that  district,  at  his  discretion,  to  order  the  pro- 
cess, pleadings  and  other  papers  pertaining 
thereto  to  be  delivered  to  the  clerk  of  the  in- 
ferior court  of  common  pleas  of  such  connt;y, 
who  is  thereby  directed  to  file  the  same  in  his 
office,  *  *  *  and  that  thereupon  said  in- 
ferior court  of  common  pleas  shall  have  author- 
ity to  hear  and  decide  said  suit  and  to  proceed 
therein,  in  like  mannerasif  thesame  bad  been 
originally  brought  in  said  court:  provided  nev- 
ertheless that  said  justice  of  the  supreme  court 
may  at  any  time  by  his  order  remand  said  suit 
into  the  circuit  court  from  which  it  shall  have 
been  removed;  and  thereupon  said  process. 


fdeadings,  minute  entries,  and  other  proceed- 
ngs  shall  be  returned  to  and  filed  in  SAid  circuit 
court,  and  said  suit  shall  therein  be  proceeded 
with  according  to  law. "  It  is  manifest  that  this 
legislation  applies  exclusively  to  suits  institut- 
ed in  the  circuit  court,  where  process  issued  out 
of  the  circuit  court  and  pleadings  are  filed  In 
said  court  in  the  orderly  conduct  of  the  cause. 
It  had  no  relation  whatever  to  the  trial  of  an 
issue  sent  from  the  orphans'  court  to  the  circuit 
court  under  the  nineteenth  section  of  the 
orphans'  court  set.  In  such  a  case  there  is  an 
entire  absence  of  process  and  pleadings  in  the 
circuit  court  There  is  nothing  in  the  act  of 
1892  which  by  expression,  or  by  the  remotest 
implication,  gives  the  circuit  court  authority  to 
deliver  anything  to  the  common  pleas  which 
will  invest  that  court  with  power  to  determine 
the  issue  involved  in  the  trial  of  a  caveat  to  a 
will.  The.common  pleas  was  without  power  to 
hear  the  case.  The  entire  proceeding  is  coram 
non  judice,  and  void.  The  case  is  still  pending 
in  the  circuit  court,  where  it  must  be  tried  ac- 
cording to  law.  The  mandamus  must  be  de- 
nied, but  without  costs. 


JOHNSON  T.  CLARKE  et  aL 

(Court  of  Chancery  of  New  Jersey.     Feb.  24, 

1894.) 

MoBTOxoBS— Assignment  Fendiko  Fobboiosdbk 

— Effkct. 

1.  Where  the  complainant  in  a  suit  to  fore- 
dose  a88i([ns  his  interest  to  a  person  not  a  par- 
ty complainant,  the  bill  must  he  dismissed,  nn- 
less  the  latter  takes  proper  steps  to  establish 
his  interest  on  the  record. 

2.  The  assignment  of  a  bond  and  mortgage 
without  the  assignment  of  the  note  secnred  con- 
fers no  rights  on  the  assignee. 

Bill  by  William  Y.  Johnson,  receiver,  against 
James  S.  Clarke  and  others.    Dismissed. 

Nelson  Y.  Dungan,  for  complainant  H.  B. 
Herr  and  J.  N.  Voorhees.  for  defendants  Hilde- 
brant  and  Hoffman.  Henry  A.  Fluck,  for  de- 
fendant Qreeodyke.  Paul  A.  Queen,  for  de- 
fendant Sutton, 

BIRD,  V.  C.  The  complainant,  who  is  the 
receiver  of  an  insolvent  bank,  presented  this  bill 
to  foreclose  a  mortgage,  which,  together  with 
the  bond  therein  referred  to,  was  given  to  secure 
tbe  bank  for  advances  made  to  the  defendant 
Clarke.  In  compliance  with  the  understanding 
at  the  time  of  the  execution  and  delivery  of  the 
bond  and  mortgage,  a  loan  was  made  to  Clarke, 
of  12,882.69,  upon  his  note,  which  was  indorsed 
by  J.  N.  Pidcock.  This  note  went  to  protest. 
1110  receiver  found  this  note  and  the  said  bond 
and  mortgage  among  the  assets  of  the  bank.  , 
After  tbe  filing  of  the  bill.  J.  N.  Pidcock  made 
a  draft  for  |1,766  upon  his  son,  John  F.  Pid- 
cock, and  delivered  it  to  the  receiver,  with 
the  directions  that  that  amount  was  to  be  ap- 
propriated to  the  payment,  to  that  extent,  of  this 
note.  The  draft  was  presented  to  John  F.  Pid- 
cock, who  thereupon  gave  his  certified  check  to 
the  receiver,  upon  the  agreement  that  the  re- 
ceiver was  to  assign  to  bimthe  bond  and  mort- 
gage, and  shonld  allow  the  proceedings  in  this 
suit  to  be  conducted  to  a  decree  in  his  (the  re- 
ceiver's) name.  Such  an  assignment  was  made 
by  the  receiver.  Tbe  receiver,  however,  re- 
tained, not  only  the  possession,  but  the  owner 
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■bip,  of  the  said  note,  for  the  purpose  of  coUect- 
ine  the  balance,  if  posstble,  from  the  maker  or 
indorser.  The  amount  of  |1,766  was  indorsed 
upon  said  note  as  payment  to  that  extent 

These  facts  show,  first,  that  the  complainant 
has  no  longer  any  interest  whatsoever  in  this 
suit,  and  that  as  to  him  the  bill,  under  the  prac- 
tice of  this  court,  must  be  dismissed.  If  John 
F.  Pidcock  has  any  interest  therein, — notbeinff 
a  party  complainant,  and  not  having  taken  the 
proper  steps  to  establish  his  interest  upon  the 
record, — of  course,  as  to  him,  it  cannot  stand. 
See  Fulton  t.  Greacen.  44  K.  J.  Fq.  443,  16  Atl. 
827;  Smith  t.  Davis.  (N.  J.  Ch.)  19  Atl.  641. 

These  facts  show,  secondly,  that  the  debt 
which  was  manifested  by  the  note  was  actually 
discharged,  to  the  extent  of  the  $1,766,  and  that 
the  lien  of  the  mortgage  was  consequently,  to 
that  extent,  at  least,  if  not  absolutely,  dis- 
charged. At  all  events,  they  show  that  John  P. 
Pidcock.  the  assignee  of  the  bond  and.  mort- 
gage, took  nothing  of  any  value,  from  a  le^al 
or  equitable  standpoint,  because  he  took  no  in- 
terest in  the  note  itself,  which  was  the  princi' 
pal  thing,  nor  in  any  part  thereof.  When  a  debt 
is  discharged,  all  securities  connected  therewith 
are  necessarily  released.  So,  too,  when  instru- 
ments which  are  merely  incidental  to  the  prin- 
cipal are  assigned  without  the  principal  or  any 
interest  therein,  such  assignments  confer  no 
rights,  as  against  the  holder  or  maker  of  such 
principal.  It  would  be  ouite  absurd  to  say  that 
in  such  casetheholderof  the  evidence  of  a  debt, 
who  is  also  the  holder  of  collateral  securities, 
could  separate  or  divide  the  obligation  in  such 
a  manner  as  to  subject  the  debtor  to  two  pros- 
ecutions for  the  same  debt.  This  would  mani- 
festly be  the  case  if  be  could  assign  any  rights 
in  such  securities,  for  in  such  case  the  bolder 
of  the  securities  could  prosecute  thereon,  and 
thebolderof  the  principal  evidence  of  indebted- 
ness could  also  prosecute.  It  is  plain,  therefore, 
that  without  the  assignment  of  the  debt,  which 
is  but  the  evidence  thereof,  the  assignment  of 
the  securities  confers  no  rights.  Stevenson  v. 
Black,  1  N.  J.  Eq.  339;  Holies  v.  Wade,  4  N.  J. 
Eq.  459;  Den  v.  Dimon.  10  N.  J.  Law,  156;  1 
Jones,  Mortg.  §§  804,  806.  840.  So  far,  I  only 
speak  with  reference  to  the  rights  of  John  F. 
Pidcock.  to  whom  it  is  alleged  that  the  said 
bond  and  mortgage  (but  not  the  note  which 
tbey  were  given  to  secure)  were  assigned. 
The  assignment  itself  not  having  been  pro- 
duced, I  cau  make  no  reference  to  any  other 
interests,  beyond  the  facts  which  were  ei- 
ther proved  or  admitted  as  above.  But  with 
respect  to  J.  N.  Pidcock,  the  indorser  up- 
on the  note  which  was  secured  by  the  mort- 
gage in-question,  it  may  be  said  that  the  plead- 
ings and  proofs  establish  that  he  became  the 
owner  in  fee  of  the  equity  of  redemption  cov- 
ered by  the  mortgage,  and  that  he  gave 
a  draft  upon  the  said  John  F.  Pidcock 
for  the  said  f  1,766,  which  was  indorsed  upon 
the  note,  as  above  mentioned.  The  receiver 
took  this  in  satisfaction  of  the  lien  of  the 
mortgage  upon  the  premises;  he  stating  that 
he  did  so  because  he  supposed  it  was  the  full 
value  of  the  premises.  It  this  payment. was 
made  with  the  understanding  between  J.  1^.  Pid- 
cock and  the  receiver  that  the  premises  should 
be  discharged,  then,  of  course,  the  mortgage  can 
have  no  vitality;  and,  if  it  be  true  that  J.  K.  Pid- 
cock paid  the  |1.T66.  then,  he  being  the  owner 
of  the  equity  of  redemption,  the  mortgage  is 
discharged  pro  tanto.  Holies  v.  Wade,  4N.  J. 
Eq.  4.59;  Bank  v.  Barrows.  80  N.  J.  Eq.  98; 
Traphagen  v.  Lyons.  88  N.  J.  Eq.  613,  616.  I 
will  advise  that  the  bill  be  dismissed,  with  costs 
to  each  of  the  answering  defendants. 


(M  N.  J.  L.  401) 
JENNINGS  T.  SOARBOROUOH,.Bishop, 

et  al. 

(Supreme  Conrt  of  New  Jersey.    Feb.  24, 1894.) 

Relioiods  Societies— Protestant  Episcopaj. 
Rectoks — Deprivatios. 

1.  Courts  of  law  will  not  interpose  to  con- 
trol' the  proceedings  of  ecclesiastical  bodies  in 
spiritual  matters  which  do  not  affect  the  civil 
rights  of  individuals;  but  when  the  civil  rights 
of  an  individual  are  involved,  jurisdiction  is 
committed  to  the  courts  of  law  to  protect  those 
rights  which  the  court  cannot  discard. 

2.  The  call  of  a  rector  by  the  vestry,  and 
the  acceptance  of  snch  call,  creates  a  contract 
for  the  payment  of  the  stipulated  salary  so  long 
as  the  pastoral  relation  continues.  This  con- 
tract Is  a  civil  right  which  the  courts  will  pro- 
tect and  enforce. 

3.  By  a  canon  of  the  Protestant  Episcopal 
Church  a  rector  canouically  elected  and  in 
charge  cannot  resign  his  parish  without  the  con- 
sent of  the  parish  or  its  vestry,  nor  can  such 
rector  be  removed  therefrom  by  the  parish  or 
its  vestry  against  his  will,  except  upon  the  dis- 
solution of  his  pastoral  connection,  m  the  man- 
ner and  by  the  authority  designated  in  other 
canons. 

4.  In  the  diocese  of  New  Jersey,  when 
there  are  differences  between  a  minister  and  hia 
congregation  which  cannot  be  brought  to  an 
amicable  conclusion,  the  procedure  for  dissolv- 
ing the  pastoral  relation  is  prescribed  by  canon 
4,  tit  3,  §§  3,  4.  Section  3  provides  that  when 
the  matter  cannot  be  amicably  settled  witMn  a 
reasonable  time  the  bishop  shall  convene  the 
standing  committee,  and  shall  give  notice  to  the 
parties  to  appear  before  them  and  present  their 
proofs  and  arguments  at  such  time  and  place 
as  he  shall  appoint  Section  4  provides  that 
when  the  hearing  shall  be  concluded  the  bishop 
shall  make  such  order  in  regard  to  the  matter 
as  he  may  think  just  and  for  the  true  inter- 
ests of  the  church,  and  such  order  may  re- 
quire the  rectqr  to  resign  his  rectorship,  and 
may  require  the  church  to  pay  a  sum  of  money 
to  the  rector;  and  It  is  made  the  duty  of  the 
rector  and  of  the  chnrch  and  every  member 
thereof  to  snhmit  to  and  abide  by  snch  order, 
etc.,  with  a  proviso  that  no  order  shall  be 
made  unless  with  the  advice  and  concurrence  of 
at  least  a  majority  of  the  standing  committee 
who  shall  have  been  present  at  the  hearing. 
Hdd:  (1)  That  by  sections  3  and  4  of  the  canon 
a  special  tribunal  was  created,  consisting  of  the 
bishop  and  the  standing  committee,  for  the 
hearing  of  proofs  and  arguments  presented  be- 
fore that  tribunal;  (2)  tli^t  the  prosecutor  was 
entitled,  as  of  right,  to  present  Ms  proofs  be- 
fore the  bishop  and  the  standing  committee, 
and  to  a  hearing  I>efore  tliat  body  on  the  proofs 
presented  by  Iioth  parties,  especially  as  the  de- 
termination of  that  tribunal  might  deprive  him 
of  property  riehtii  which  inured  to  him  in  virtue 
of  his  rectorship;  (3)  that  the  order  under  re- 
view, having  been  made  without  hearing  proofs, 
and  not  being  in  compliance  with  the  procedure 
prescribed  by  the  canon,  was  irregular;  (41  that 
the  order,  being  one  affecting  the  civil  rights  of 
the  prosecutor,  in  that,  if  valid  under  the  law 
of  the  chnrch,  it  terminated  his  contractual  re- 
lation with  the  parish,  is  therefore  reviewable 
on  certiorari. 

(Syllabus  by  the  Court.) 

On  certiorari  to  review  an  order  of  the 
bishop  of  the  diocese  of  New  Jersey,  dis- 
solving the  pastoral  relations  between  the 
prosecutor,  as  rector,  and  the  parish  of 
Grace  Church  in  Westfleld.  The  order  in 
question  Is  in  these  words:  "At  a  meeting 
of  the  standing  committee  of  the  diocese  of 
New  Jersey,  held  in  Elizabeth,  on  Monday, 
February  27,  1893,  the  following  order  of  the 
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fetfriiop  of  tbe  diocese  In  connection  with  the 
case  The  Vestiy  of  Once  Oborch,  Westfleld, 
■v&ceaa  The  Reverend  J.  B.  Jennings,  was 
duly  considered  and  approved  by  a  majority 
of  those  present,  the  Reverend  H.  H.  Oberly 
not  voting."  The  order  standing  on  the  mln- 
ates  of  the  oonunlttee  Is  as  follows:  "(1) 
The  Reverend  J.  B.  Jennings  shall  cease  to 
be  rector  of  the  parish  of  Grace  Church, 
Westfleld,  on  March  15,  1893.  (2)  The  parish 
of  Grace  Church,  Westfleld,  shall  pay  to  the 
Reverend  J.  B.  Jennings  all  arrears  of  sal- 
ary due  at  that  time." 

Argued  before  DBPUB,  lilPPINCOTT,  and 
ABBBTT,  JJ. 

Craig  Marsh,  for  prosecutor.  R  F.  Hay- 
wood Shreve,  for  defendants. 

DEPUEI,  J.  ^e  prosecutor,  an  ordained 
clergyman  of  the  Protestant  Episcopal 
Church,  was,  In  May,  1889,  canonlcally  trans- 
ferred to  the  diocese  of  New  Jersey,  of 
which  the  defendant  John  Scarborough  was 
bishop.  By  a  vote  of  the  vestry  of  West- 
field,  New  Jersey,  adopted  September  29, 
1890,  he  was  called  to  the  rectorship  of  that 
church,  at  the  yearly  salary  of  $1,000.  The 
call  was  accepted,  and  he  entered  upon  his 
duties  as  rector  on  the  22d  of  October,  1890. 
By  a  canon  of  the  Protestant  Episcopal 
Church  a  rector,  canonlcally  elected  and  in 
charge,  cannot  resign  his  parish  without  the 
consent  of  the  parish  or  its  vestry,  nor  can 
such  rector  be  removed  thereftom  by  the 
parish  or  vestry  against  bis  will,  except  up- 
on the  dissolution  of  his  pastoral  connection 
in  the  manner  and  by  the  authority  designat- 
ed by  other  canons.  Digest  of  Canons  of 
the  Protestant  Episcopal  Church  of  the  Unit- 
ed States,  canon  4.  The  call  of  the  prose- 
cutor was  without  limitation  as  to  time,  and 
it  is  admitted  that,  under  sacb  a  cal^  tbe 
tenure  is  for  life,  unless  terminated  by  mu- 
tual consent,  or  the  pastoral  relation  Is  dis- 
solved as  provided  for  in  tbe  canons.  Dis- 
sensions having  arisen  in  this  church,  the 
bishop,  on  tte  27th  of  February,  1893,  made 
an  order  to'thls  effect:  That  (1)  the  Rever- 
end J.  B.  Jennings  shall  cease  to  be  rector  of 
the  parish  of  Grace  Church,  Westfleld,  on 
March  15,  1893;  (2)  tbe  parish  of  Grace 
Church,  Westfleld,  shall  pay  to  the  Rever- 
end J.  B.  Jennings  all  arrears  of  salary  due 
on  that  date.  The  purport  and  eflTect  of  this 
order  was  to  dissolve  the  pastoral  relation 
of  the  prosecutor  with  his  parish.  Where- 
apon  this  writ  of  certiorari  was  sued  out 
The  contention  on  behalf  of  the  prosecutor 
is  that  the  proceedings  of  which  this  order 
was  the  outcome  were  not  in  conformity  with 
the  canons  of  the  diocese  of  New  Jersey. 
The  iwroceedings  were  Initiated  by  petition, 
dated  February  1,  1893,  and  signed  by  all 
the  persons  who  at  that  time  were  wardens 
and  vestrymen  of  the  church.  This  petition 
was  addressed  to  the  bishop,  and  asked  for 
a  dlssolntlon  of  the  pastoral  tie  existing  be- 
tween the  prosecutor  and  the  parish,  In  ac- 
Gordancfe  with  title  3,  canon  4,  of  the  const!- 


totlon  and  caaons  of  the  ehnrch.  Cano*  4, 
tit  8,  so  far  as  U  inat»ial  to  this  case.  Is 
as  follows: 

"Of  Differences  between  Ministers  and 
Their  Congregations.  Section  1.  Whenever 
there  shall  be  any  serious  difference  between 
the  rector  of  any  church  in  this  diocese  and 
the  congregation  thereof,  it  shall  be  lawful 
for  a  majority  of  the  vestry  or  trustees  to 
make  a  representation  to  the  bishop  stating 
the  facts  in  the  'case,  and  agreeing  for  them- 
selves and  for  the  congregation  which  they 
represmt,  to  submit  to  his  decision  hi  the 
matter,  and  to  perform  whatever  he  may  re- 
quire of  them  by  any  order  which  he  may 
make,  under  the  provisions  of  this  canon, 
and  shall  at  the  same  time  serve  a  copy  of 
the  represMitatlon  on  the  rector.  Sec.  2.  It 
shall  be  tbe  duty  of  the  bishop  at  all  stages 
of  the  proceedings  to  seek  to  bring  them  to  an 
amicable  conclusion;  in  such  a  case  the 
agreement  between  the  parties,  signed  by 
them  and  attested  by  the  bishop,  shall  have 
the  same  force  as  an  order  made  under  sec- 
tion 4  of  this  canon.  Sec.  8.  If  the  matter 
shall  not  be  amicably  settled  within  a  rea- 
sonable time,  the  bishop  shall  convene  the 
standing  committee  and  shall  give  notice  to 
the  parties  to  appear  before  them  and  pre- 
sent their  proofs  and  arguments  at  such  time 
and  place  as  he  may  appoint  He  may  ad- 
journ or  continue  the  hearing  of  the  matter 
at  his  discretion.  Sec.  4.  When  the  hearing 
Is  concluded,  tbe  bishop  shall  make  such  an 
order  in  regard  to  the  matter  as  he  may 
think  to  be  Just  and  for  the  true  Interests  of 
the  church;  and  such  order  may  require  the 
rector  to  resign  his  rectorship,  and  may  re- 
quire the  church  to  pay  a  sum  of  money  to 
the  rector;  and  it  shall  be  the  duty  of  the 
rector,  and  of  the  church,  and  every  member 
thereof,  to  submit  to  and  abide  by  such  or- 
der, as  tbe  final  and  conclusive  determina- 
tion of  all  matters  of  difference  between 
them:  provided,  that  no  orAesr  shall  be  made 
under  thla  or  the  next  succeeding  section  of 
this  canon,  unless  with  the  advice  and  con- 
currence of  at  least  a  majority  of  the  mem- 
bers of  the  standing  committee,  who  shall 
have  been  present  at  the  hearing.  Sec.  6.  If 
It  shall  be  made  to  appear  to  tbe  blsht^  that 
any  agreement  made  under  section  2  of  this 
canoh,  or  any  order  made  under  section  4  of 
this  canon,  shall  have  been  disregarded  by 
any  of  the  parties  concerned,  or  If  applica- 
tion be  made  to  him  to  modify  such  order,  he 
may  convene  the  standing  committee,  and, 
after  hearing  such  further  proofs  and  argu- 
ments as  may  be  presented  to  him,  make 
such'  further  order  as  he  may  think  proper 
with  the  same  effect  as  an  order  made  under 
section  4  of  this  canon." 

Prior  to  the  petition  of  the  vestry  of  Feb- 
ruary 1,  1893,  as  early  as  December  of  the 
previous  year,  charges  had  been  made  seri- 
ously affecting  the  moral  conduct  of  the  pros- 
ecutor, and,  pursuant  to  canon-  2  of  title  S,  a 
committee  of  investigation  was  appointed  by 
the  bishop.    This  committee,  by  Us  report 
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dated  JaoDsry  6,  ISm,  reported  that  tbooe 
charges  had  not  been  anstalned.  The  pett- 
tton  of  FelKtiary  1,  1898,  refers  to  Que  pre- 
ceding InTesttgatlon  wMb  tbt  «ci«eflaion  oC 
mortlficatloa  and  disappointment  at  the  re- 
sult, and  dutracterlztn?  the  proaeeutor  as 
"a  priest  whose  worthiness  rests  In  the  fact 
that  he  has  not  been  proven  to  this  commis- 
Blon  a  Uar  and  a  dronkard."  It  also  con- 
tained an  allusion  to  the  "contlnnatloo  In  the 
parish  of  the  practices  that  marked  the 
IH-lvate  life  of  the  rector  in  other  parishes." 
Upon  the  presentation  of  tbls  ];>etltlon  the 
bishop,  without  notice,  or  hearing  the  pros- 
ecutor or  his  proofs,  and  without  convening 
the  standing  committee.,  made  an  order, 
dated  February  4,  1888,  containing  his  de- 
dsion  that  the  prosecutor  should  cease  to  be 
the  rector  of  this  ehurdi  on  and  after  the 
15tb  of  February  then  next,  and  that  the 
restry  of  the  church  should  pay  the  prose- 
cutor all  arrears  of  salary  «p  to  that  date. 
The  order  of  February  4,  1883,  is  properly 
referable  to  the  second  section  of  the  canon, 
as  an  effort  to  obtain  an  amicable  conclusion 
of  the  controversy  between  the  partlea  The 
order,  with  a  copy  of  the  petition,  was  trana- 
mitted  by  the  bishop  to  the  prosecutor.  It 
was  not  acceded  to  by  the  prosecutor.  In 
his  letter  to  the  bishop  of  February  10,  188S, 
he  said:  '^  am  very  sorry.  I  would  Ilka  to 
obey  your  order  to  resign  my  parish,  but  I 
cannot  possibly  do  so  under  the  circumstan- 
ces; it  would  place  a  stigma  upon  my  life 
and  ministry.  *  *  *  If  my  case  must  go 
to  the  standing  committee,  let  us  have  it 
done  In  accordance  with  the  cannL  Pardon 
me,  my  dear  bishop,  for  saying  I  do  not 
think  your  0T6.ee  for  my  resignation  is  In 
accordance  with  canon  It.,  title  ill,  section  4." 
The  bishop's  order  of  February  4th  not 
having  resulted  in  an  agreement  between  the 
partlea,  t^  iwocednre  to  dissolve  the  pastoral 
relation  In  Invltum  should  have  been  under 
sections  8  and  4  of  the  canon,  and  not  under 
section  8.  There  is  a  distinction  of  great  im- 
portance between  the  procedure  prescribed 
by  section  3  and  proceedings  under  section  6. 
By  section  3,  the  standing  committee  shall 
be  convened,  and  notice  given  to  the  parties 
to  appear  before  them  and  present  their 
proofs  and  arguments,  and  by  the  proviso 
In  section  4  no  order  that  may  be  made  is 
▼alld,  unless  with  the  advice  and  concurrence 
of  the  majority  of  the  members  of  the  stand- 
Inir  committee  who  shall  have  been  present 
at  the  hearing.  These  sections  constitute  a 
tribunal,  consisting  of  the  bishop  and  the 
standing  committee,  tor  the  hearing  of  proofs 
and  arguments  presented  before  it  After 
suoh  hearing  Is  conduded,  the  bishop  may 
make  such  an  order  In  regard  to  the  matter 
as  he  may  think  to  be  Just  and  for  the  true 
Interests  of  tbe  church,  provided  the  same 
receives  the  concurrence  of  a  majority  of  die 
members  of  the  standing  committee  present 
at  the  hearing.  Section  5  provides  for  the 
ecMktlBgency  of  an  agreement  between  -the 
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parties,  made  under  the  aecond  section  of 
the  canon,  ot  of  an  order  made  imder  seo* 
tlon  4  having  been  disregarded,  or  of  an 
application  being  made  to  the  bishop  to  mod- 
ify such  order.  In  either  of  tliese  events 
the  standing  committee  may  be  cmivaied, 
and  a  rehearing  be  had  upon  further  proofs 
and  arguments.  The  proceeding  under  sec- 
tion 6  Is  by  way  of  appeal  from  an  order 
made  under  some  one  of  the  preceding  sec- 
tions, and  it  seems,  from  the  language  of 
the  section,  that  the  convening'  of  the  stand- 
ing committee  for  that  piupose,  as  well  as 
the  hearing  of  further  proofs,  are  matters 
discretionary.  Where  the  dissolution  of  the 
pastoral  relation  cannot  be  effected  by  ami- 
cable arrangement,  through  the  good  offices 
of  the  bishop,  the  only  method  of  obtaining 
that  result  provided  for  by  the  canons  of 
the  diocese  Is  by  proceedings  Initiated  under 
section  8  and  ccnducted  In  conformity  with 
the  third  and  fourth  sections.  The  ordo* 
made  by  the  bishop  In  this  case  for  conven- 
ing the  standing  committee  in  express  terms 
notified  ttiat  body  to  cmivene  on  M<mday, 
the  27tb  of  February,  at  11  a.  m.,  at  the 
guild  rooms  of  Christ  Ghnrch,  Bllaabeth,  un- 
der the  provisions  of  title  8,  canon  4,  i  5,  to 
consider  the  diff»ences  between  the  vestry 
of  Oraoe  Church  and  the  prosecutor.  The 
ootloe  to  the  vestry,  and  also  to  the  prose- 
cutor, stated  that  the  standing  committee 
bad  been  summoned  according  to  the  ino- 
▼Isions  of  section  i^  These  notices  did  not 
ooDform  to  the  requirement  ot  section  8. 
They  gave  notice  to  the  parties  to  appear 
before  the  standing  committee  at  the  time 
and  place  named,  but  did  not  notify  them  to 
iwesent  tbi^  proofs  and  arguments  at  the 
time  and  place  appointed.  The  paper  present- 
ed by  the  vestry  to  the  standing  committee 
treats-  the  proceeding  as  by  way  of  appeal, 
under  section  6,  from  the  bishop's  order  of 
February  4th,  and  not,  in  fact,  as  a  hearing 
onder  section  8.  The  same  observation  will 
apply  to  the  action  of  the  standing  committee. 
When  the  members  came  together  at  Elisa- 
beth, they  organized  In  the  study  of  Christ 
Church,  and,  as  testified  by  the  secretary, 
"proceeded  to  formulate  the  principles  which 
would  guide  them  In  the  hearing,"  and  then 
went  to  tiie  guild  room,  whore  the  parties 
wwe,  and  the  secretary  read  "the  rules  of 
proceeding."  On  cross-examination  the  same 
witness  testlfled  that  the  committee  had  de- 
termined that  there  riionld  be  no  argument, 
no  counsel,  and  nothing  but  a  statement  of 
facts  by  the  representatives  of  the  vestiy 
and  Ifr.  Jennings;  that  the  hearing  should 
be  limited  to  hearing  those  two  parties.  The 
minute  certified  in  the  rettun  to  this  writ  is 
t»  the  same  effect .  It  is  In  these  words: 
<<On  motion,  tt  was  resolved  that  the  com- 
mittee, with  the  bishop,  hear  a  statement  of 
the  case  of  the  TeStry  of  Grace  Church, 
Westfleld,  ▼.  The  Rev.  S.  B.  Jennings,  by  the 
representatives  of  the. parish,  and  alsb  by  the 
Rev.  J;  B.  Jennings,  without  counsel  or  ar- 
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giunent"  The  minute  further  states  tbat 
the  statement  of  the  vestry  was  read,  after 
which  the  Reverend  Mr.  Jamlngs  made  bis 
statement  and  argument.  The  committee  re- 
tired to  the  rectory  f<H'  deliberation  with  the 
bishop.  After  deliberation,  the  bishop  stated 
what  his  order  was,  (which  Is  the  order  un- 
der review,)  and  that  the  concurrence  of  the 
standing  committee  was  given  to  the  (xier. 
In  the  depositions  taken  under  a  rule  of  this 
court  It  appears  that  the  prosecutor  had  wit- 
nesses present  ready  to  testify  In  his  behalf, 
and  there  Is  the  affirmative  testimony  of  wlt> 
nesses,  whose  Integrity  we  are  not  at  liberty 
to  impugn,  that  the  prosecutor  took  excep- 
tion to  the  fact  that  he  was  not  permitted  to 
have  witnesses,  and  asked  an  adjournment 
to  enable  him  to  consult  counsel  and  prepare 
his  case.  We  think  that  the  prosecutor  was 
not  entitled  to  be  represented  by  counsel  at 
the  hearing,  bnt  that  he  was  entitled  as  of 
right  to  a  hearing  upon  proofs  presented  be- 
fore the  committee,  pursuant  to  sections  3 
and  4  of  the  canon,  especially  as  the  result 
of  the  dellberatlcms  of  that  tribunal  might 
deprive  him  of  property  rights  which,  under 
the  general  canons  of  the  church.  Inured  to 
him  in  virtue  of  his  rectorship.  We  also 
think,  although  there  Is  some  conflict  of  tes- 
timony on  the  subject,  the  fair  result  of  the 
evidence  is  that  the  prosecutor  did  not  de- 
prive himself  of  the  right  to  such  a  hearing 
by  waiver  or  acquiescence.  The  order  under 
review,  although  It  purports  on  Its  face  to 
have  been  made  under  sections  8  and  4,  was, 
for  the  reasons  above  given,  irregular.  The 
standing  committee  was  convened  under  sec- 
tion 6;  the  notice  to  the  prosecutor  iof  the 
sitting  of  the  committee  stated  that  It  was 
eonv^ied  under  that  section;  it  contained  no 
notice  that  be  should  produce  his  proofs  be- 
tore  them,  as  prescribed  by  section  8,  and 
the  rules  of  procediire  adopted  by  the  com- 
mittee for  the  hearing  excluded  proofs  other 
than  the  statement  of  the  case  by  the  parties, 
respectively;  and  the  prosecutes:  was  neither 
permitted  to  call  witnesses,  nor  to  have  an 
adjournment  to  enable  him  to  prepare  his 
case. 

On  behalf  of  the  defendants  the  conten- 
tion is  that  the  subject-matter  of  the  contro- 
versy is  not  cognizable  in  a  court  of  law. 
The  act  under  which  Grace  Church  was  In- 
corporated constituted  the  wardens  and  ves- 
trymen trustees,  to  whom  is  committed  the 
control  and  management  of  the  temporalities 
of  the  church.  Revision,  pp.  962,  968;  Liv- 
ingston V.  Trinity  Church,  45  N.  J.  Law,  230. 
The  call  by  the  vestry  and  the  acceptance  by 
the  prosecutor  created  a  contract  for  the 
payment  of  the  stipulated  salary  so  long  as 
the  pastoral  relation  subsisted.  This  con- 
tract Is  a  civil  right,  which  the  courts  will 
protect  and  enforce.  Worrell  v.  First  Pres- 
byterian Church,  23  N.  J.  Bq.  96;  Millw  v. 
Baptist  Church,  16  N,  J.  Law,  251-254;  Van 
Vlleden  v.  Welles,  6  Johns.  85.  XJnAer  the 
ecclesiastical  law  which  regulates  the  tem- 


poral affairs  of  the  Episcopal  Church,  a  rec- 
tor, called  and  duly  instituted,  also  has  rights 
In  the  church  edifice  for  the  invasion  or  dis- 
turbance of  which,  by  the  wardens  and  ves- 
trymen, a  suit  at  law  will  lie.  Lynd  v.  Mem- 
zies,  33  N.  J.  Law,  162,  167,  168.  These  con- 
tractual and  property  rights  are  vested  in  a 
rector  so  long  as  the  rectorship  continues, 
and,  by  the  canon  already  referred  to,  that 
relation  can  be  terminated  only  by  mutual 
consent,  or  by  dissolution  in  the  manner  pro- 
vided for  in  the  canons.  By  the  canons  of 
the  diocese  of  New  Jersey  a  special  tribunal 
is  established,  consisting  of  the  bishop  and 
the  standing  committee,  to  which  is  conmdt- 
ted  jurisdiction  to  dissolve  the  pastoral  re- 
lation between  a  rector  and  his  parish,  and 
the  course  of  procedure  ^y  which  the  juris- 
diction conferred  shall  be  exercised  Is  pre- 
scribed. The  order  under  review  purports 
to  dissolve  the  pastoral  relation  of  the  prose- 
cutor and  the  parish  from  the  date  named 
therein,  and,  if  valid,  its  legal  effect  would 
be  to  put  an  end  to  the  legal  rights  that  were 
vested  in  the  prosecutor  as  rector.  Courts 
of  law  will  not  interpose  to  control  the  pro- 
ceedings of  ecclesiastical  bodies  In  spiritual 
matters,  which  do  not  affect  the  dvil  ri^ts 
of  individuals,  nor  will  they  interfere  with 
the  action  of  the  constituted  authorities  of 
religious  societies  in  matters  purely  discre- 
tionary. Livingston  v.  Trinity  Church,  45  N. 
J.  Law,  230.  But  where,  as  in  the  present 
case,  the  civil  rights  of  an  individual  are  In- 
volved, jurisdiction  is  committed  to  the  courts 
of  law  to  protect  those  rights,  which  the 
court  cannot  discard.  The  cases  in  which 
courts  of  law  have  entertained  actions  for 
salary,  and  for  disturbance  of  the  rights  of  a 
rector  in  the  church  edifice  by  the  trustees  of 
the  church,  and  the  numerous  cases  in  which 
the  courts,  by  mandamus  and  certiorari,  have 
intervened  to  protect  the  civil  rights  of  mem- 
bers of  voluntary  associations,  are  precedents 
fully  establishing  the  Jurisdiction  of  the  dvil 
courts  where  civU  rights  are  Involved.  In 
Den  V.  Bolton  the  court  considered  and  ad- 
judicated upon  the  jurisdiction  of  the  dassis 
of  the  Dutch  Reformed  Church  to  depose 
one  of  its  ministers  from  the  ministry,  and, 
having  found  jurisdiction  to  that  end  in  the 
rules  for  the  government  of  the  church,  the 
court  declined  to  consider  the  manner  in 
which  that  jurisdiction  had  been  exercised  in 
that  case,  on  two  grounds:  (1)  That  no  rules 
of  procedure  were  prescribed  in  the  consti- 
tution of  the  church,  and,  as  was  said  by 
the  chief  justice,  "of  course  it  Is  subject  to 
the  discretion  of  the  classis;"  and  (2)  tiiat 
the  remedy  of  the  party  a^rieved  was  by 
appeal  to  a  higher  tribunal  of  the  church. 
12  N.  J.  Law,  206-220.  As  already  appears, 
the  course  of  procedure  for  dissolving  the 
pastoral  relations  of  the  rector  with  his  par- 
ish is  by  the  canons  of  the  Episcopal  Church 
spedally  prescribed.  An  order  dissolving 
that  relation,  not  made  in  conformity  with 
the  canons,  is   coram    non   Judlce.    Mor  Is 
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there,  by  the  law  of  the  Episcopal  Church, 
another  trlbtmal  to  which  an  appeal  may  be 
made. 

The  writ  of  certiorari  in  this  case  was 
proporly  allowed.  How  far.  the  ooort  will 
go  in  review  of  the  proceedings  under  con- 
sideratiop  is  another  question.  Section  4  of 
the  canon  proyides  that,  when  the  hearing  is 
concluded,  "the  bishop  sball  make  such  order 
in  regard  to  the  matter  as  he  may  think  to 
be  Just  and  for  the  true  Interests  of  the 
church,"  and  it  is  made  the  duty  of  the 
rector,  and  of  the  church  and  every  member 
thereof,  to  submit  to  and  abide  by  such  or- 
der, provided  it  be  made  with  the  concur- 
rence of  a  majority  of  the  memliers  of  the 
standing  comhiittee  who  sluli  have  been  pres- 
ent at  the  hearing.  With  respect  to  the  Judg- 
ment that  shall  be  pronounced  by  the  bishop 
with  the  concurrence  of  the  committee,  after 
a  hearing,  the  authority  of  the  bishop  is  dis- 
cretionaiy  and  supreme.  The  prosecator,  as 
an  ordained  minister  of  the  church,  is  sul> 
Ject  to  the  laws  of  the  church,  and  to  its 
constituted  authorities,  but  at  the  same  time 
he  Is  entitled  to  a  hearing  in  compliance  with 
the  laws  of  the  church  before  Judgment  is 
pronounced.  The  proceedings  on  which  the 
order  in  question  was  made  were  not  in  com- 
pliance with  the  canons  of  the  church,  and 
for  this  reason  the  order  should  be  set  aside. 


(78  Hd.  sn) 

EXCHANGE  BANK  OF  WHEELING  v. 

SUTTON  BANK. 

(Court  of  Appeals  of  Maryland.     Feb.  8,  189^) 

Neootiablb  Instrdmbnts— Cbbcxb— Notiob  or 

NONPATMEST. 

1.  Neither  a  check  nor  bill  of  exchani^ 
opiates  as  an  assignment  pro  tanto  of  tlie 
drawer's  fonds  in  the  liands  of  the  drawee. 

2.  An  instrument  drawn  on  a  bank,  direct- 
ing the  payment  to  a  person  named  of  a  speci- 
fied sum  of  money  wtiich  is  on  deposit  with  the 
drawee,  and  naming  no  date  of  payment,  is  a 
check. 

3.  Where  a  check  on  itself  is  sent  to  a 
bank  for  collection,  the  bank  t>ecomes  tite  agent 
of  the  person  sending  it,  and  is  liable  to  the  lat- 
ter for  damage  caused  by  its  failure  to  give 
notice  to  the  drawer  of  nonpayment. 

4.  A  failure  to  notify  the  drawer  of  a  check 
of  nonpayment  does  not  discharge  him  from  lia- 
bility, unless  he  actually  or  presamptively  suf- 
fers injury  therefrom. 

5.  Where  a  check  is  sent  by  the  payee  to 
the  bank  on  which  it  is  drawn  for  collection, 
and  the  bank  immediately  fails,  a  transfer  of 
a  credit  for  the  amount  of  the  check  from  the 
drawer  to  the  payee  by  the  assignees  of  the 
bank  does  not  constitute  payment  of  the  check. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  the  Exchange  Bank  of  Wheel- 
ing against  the  Sutton  Bank.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

Argued  before  BKTAN.  POWLEB,  BOYD, 
and  PAGE,  JJ. 

,Bd.  G.  Miller,  and  Leigh  Bonsai,  for  ap- 
pellant.   Frank  Woods,  tor  appellee; 


PAGE,  J.  This  is  an  action  of  assumpsit 
npon  a  case  stated  for  the  opinion  of  the 
court,  with  a  request  to  render  a  Judgment 
in  accordance  therewith.  The  defendant  be- 
low, l>eing  indebted  to  the  plalntlfF  for 
certatin  collections  made  by  the  former  on 
account  of  the  latter,  on  the  9th  day  of  Jan- 
nary,  1892,  mailed  to  the  plaintifT  the  follow- 
ing Instrument  of  writing,  viz.:  "The  Sutton 
Bank.  Sutton,  W.  Ya.,  Jan.  9th,  1892.  Pay 
to  the  order  of  J.  J.  Jones,  Esq.,  Cash., 
$936.50.  Nine  hundred  and  thirty-six  and 
fifty  cents.  T.  M.  Berry',  Cashio-.  To  J.  J. 
Nicholson  and  Sons,  Baltimore,  Md."  The 
plaintiCt  received  it  on  the  13th  following, 
and  on  the  same  day  forwarded  it  by  mall  to 
the  Nicholsons,  with  whom  both  parties  kept 
accotmts,  indorsed  as  follows:  "For  collec- 
tion and  credit  account  of  Exchange  Bank, 
Jan.  IStli,  1892,  of  WheeUng,  West  Ya.  John 
J.  Jones,  Cash."  On  the  morning  of  the  14th 
the  paper  was  received  by  the  Nicholsons, 
and  was  stuck  upon  a  file  where  were  general- 
ly placed  the  various  checks  drawn  upon  the 
house  in  the  ordinary  course  of  business, 
The  defendant  then  had  on  deposit  to  its 
credit  with  the  banking  house  a  sum  In  excess 
of  $956.C>0.  Later  in  the  day,  it  was  taken 
from  the  file,  and  entered  to  the  debit  of  the 
defendant's  account,  but  was  not  then  enter- 
ed as  a  credit  to  the  account  of  the  plain- 
tiff. On  the  morning  of  the  14th,  Ni<iholson 
&  Sons  were  hopelessly  insolvent,  and  about 
1  o'clock  of  that  day  made  an  assignment  to 
trustees,  who,  after  they  had  taken  posses- 
sion, entered  the  check  to  the  credit  of  the 
plaintifT;  but  at  the  time  of  the  receipt  of 
the  6heck  the  Nicholsons  did  not  have  In 
their  banking  house  the  amount  of  the  plain- 
tiff's claim,  in  actual  cash,  nor  at  any  time 
thereafter.  The  paper  is  now  lost,  and  it  is 
not  known  whether  it  was  protested  or  not; 
but,  if  it  was,  no  notice  thereof,  or  of  the 
nonpayment,  was  sent  to  or  received  by  ei- 
ther the  plaintifl  <h:  defendant.  A  demand 
was  made  by  the  plaintiff  on  the  defendant 
for  payment  on  the  7th  of  June,  1893,  and 
nntll  that  day  the  defendant  had  no  knowl- 
edge that  it  had  not  been  paid.  This  was 
the  only  demand  made  on  the  defendant  by 
any  one. 

It  is  not  contended  that  the  treatment  of 
the  paper  by  the  Nicholsons  or  their  trus- 
tees was  tantamount  to  a  payment  There 
was  no  credit  given  to  the  payees  for  the 
amount;  and,  under  the  circumstances  of 
the  case,  until  this  was  done  there  was  no 
evidence  that  it  had  been  accepted.  Wheth- 
ec  it  be  regarded  as  a  bill  of  exchange  or  a 
check,  it  did  not  operate  as  an  assignment 
pro  tanto  of  the  drawer's  funds  in  the  hands 
of  the  Nicholsons  until  it  was  accepted. 
Moses  V.  Bank,  84  Md.  580.  So  far  as  the 
plaintiff  was  concerned,  there  was  no  evi- 
dence that  the  Nicholsons  had  accepted  the 
order  upon  them,  and  thereby  agreed  to  tie- 
come  responsible  to  lt°  for  the  amount  And 
apart  from  this,  at  the  time  the  paper  was 
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drawn,  and  when  received  by  Ute  Nichol- 
sons, they  were  hop^essly  Inaolvent;  and 
under  sncb  circumstances  a  transfer  of  cred- 
it from  the  defendant  to  the  plalntlft  wonld 
have  been  a  mere  deloaion.  After  the  as- 
signment, they  ceased  to  be  a  going*  con- 
cern, and  neither  the  Arm  nor  their  trus- 
tees bad  the  right  to  make  a  transfer  of 
credit  which  was  wholly  worthless.  Manu- 
facturers' Nat  Bank  t.  Ckintinental  Bank, 
148  Mass.  663,  20  N.  B.  1^  A  check  or 
bill  is  not  a  payment  nntU  paid,  (Mason, 
Banks,  {{  644,  546;  'Lewis  v.  Brebme,  38  Md. 
412;  Insurance  Co.  t.  Smith,  6  Har.  ft  J. 
106,)  or  unless  it  Is  accepted  as  such  or  the 
creditor  parts  with  it,  or  is  guilty  of  some 
laches  by  which  Injury  Inures  to  the  drawer, 
(Glenn  t.  Smith,  2  GUI  ft  J.  600.)  In  this 
case,  therefore,  unless  It  can  be  shown  that 
the  plaintiff  has  been  guilty  of  some  n^U- 
g^nce  whereby  the  defendant  has  been  elr 
ther  actually  or  constructively  Injnred,  the 
paper  having  been  lost,  It  was  not  Improper 
to  resort  to  the  original'  cause  of  action. 
Myers  v.  Smith,  27  Md.  60. 

What  was  the  character  of  the  paper  of- 
fered in  evidence?  The  appellee  contends 
It  is  a  bill  of  exchange.  This  court  has 
stated  In  koses  v.  Bank.  84  Md.  670,  that  "a 
chedc  Is  denominated  a  species  of  Inland 
bill  of  exchange,— not  with  all  the  Incidents 
of  an  ordinary  blU  of  exchange.  It  Is  true,— 
but  still  it  belongs  to  that  class  and.  <^rac- 
ter  of  commercial  paper."  And  in  Bull  v. 
Bank,  128  U.  S.  106,  8  Sup.  Ct  62,  in  which 
an  instrument  of  writing  exactly  similar  to 
the  one  in  this  case  was  declared  by  the 
court  to  be  a  check,  Judge  Field,  speak- 
ing for  the  whole  court,  says:  "When  an 
Instrument  Is  drawn  upon  a  bank,  <x  a 
person  engaged  in  banking  business,  and 
simply  directs  the  payment  to  a  party  of  a 
specified  sum  of  money,  which  is  at  the  time 
on  deposit  with  the  drawee,  without  desig- 
nating a  future  day  of  payment,  the  Instru- 
ment is  to  be  treated  as  a  check.  The  chief 
p<rints  of  difference  are  that  a  check  Is  al- 
ways drawn  on  a  bank  or  banks;  no  days 
of  grace  are  allowed,  the  drawer  is  not 
discharged  by  the  laches  of  the  holder  in 
presenting  it  for  payment,  unless  he  can 
show  that  he  has  sustained  some  injury  by 
the  default,  it  is  not  due  until  payment  Is 
demanded,"  etc.  Merchants'  Bank  v.  State 
Bank,  10  WaU.  647;  Barker  v.  Anderson,  21 
Wend.  876;  Bank  v.  Bltslnger,  118  III.  484, 
8  N.  E).  834;  Harrison  v.  Wright,  100  Ind. 
616;  Bank  v.  Ckxttes,  8  McOary,  9,  8  Fed. 
540;  Daniel,  Neg.  Inst,  g  1566;  Story,  Prom. 
Notes,  i  487;  Morse,  Banks,  |  882.  We  do 
not  think  what  was  said  by  this  court  in 
Hawthorn  v.  State,  66  Md.  634,  Is  in  conflict 
with  the  views  here  expr^sed.  There,  as 
wdl  as  in  Moses  v.  Bank,  supra,  they  held 
that  a  Check  was  a  'species  of  bill  of  ex- 
change,—not  with  all  the  lncld«its  of  an  or- 
dinary bill  of  exchange,  but  belonging  to 
that  class  and  character  of  commercial  pa- 


per; or,  in  other  warSa,  as  was  «ald  by  Cow- 
an, 3.,  in  Barker  v.  Anderson,  supra,  tlt«  "blU 
Is  the  genus,  and  the  check  is  the  species." 
And  therefore  Hawthun  was  within  the 
terms  of  the  8ta.tnte  which  made  it  a  felony  to 
forge  an  Indorsettient  on  a  bill  of  exchange. 
The  instrument  of  writing  In  question  In  this 
case  must  therefore  be  treated  as  a  check. 
On  receipt  of  the  check,  the  plalntlfl,  with 
reasonable  promptness,  for'warded  it  to  the 
Nicholsons,  indorsed:  "For  collection  and 
credit  account  of  Exdiange  Bank,  Jan.  13th, 
1802,  of  Wheeling,  W.  Ya."  Such  an  indorse- 
ment constituted  them  the  agents  of  the 
plaintiff  to  collect  and  credit,  and  at  the 
same  time,  as  drawees  of  the  check,  tliey 
were  also  the  agents  of  the  drawers,  to  pay. 
The  plaintiff  was  therefore  responsible  toe 
any  omission  of  duty  on  the  part  of  the  Nich- 
olsons in  theh:  capacity  as  collectors.  As 
collecting  agents  of  the  plaintiff,  it  was  th^ 
duty  to  do  whatever  was  necessary  in  re- 
spect to  demand  and  notice  to  the  drawer, 
and  for  any  negligence  In  regard  to  this 
th^  would  be  liable  to  the  plaintiff,  and  not 
to  the  defendant,  for  such  damages  as  might 
be  occasioned  by  reason  (tf  their  neglect. 
Montgomery  County  Bank  v.  Albany  City 
Bank,  7  N.  T.  469.  The  evidence  is  clear 
that  they  did  not  transfer  the  credit  for  the 
amount  of  the  note  from  the  defendants  to 
the  plaintiffs.  If  they  had  done  this,  other 
questions  would  have  to  be  considered  here, 
upon  which  we  are  not  now  called  to  de- 
cide, and  do  not  intimate  our  o;rfnion,  and 
the  failure  to  make  such  transfer  was  equiv- 
alent to  a  refusal  to  accept  and  pay.  Under 
sdch  circumstances,  it  was  their  clear  duty 
to  give  notice  of  the  noniMyment,  to  the 
drawer,  in  order  that  the  drawer  might  take 
any  necessary  steps  to  protect  its  interest; 
and  if  they  failed  to  do  so,  and  loss  ensued 
by  reason  of  such  want  of  notice,  it  falls 
on  the  plaintiff,  and  not  upon  the  drawer.  A 
failure,  however,  to  notify  the  drawer  of  the 
nonpayment  of  a  check,  does  not  always  dis- 
cbarge him  from  liability.  It  must  also  be 
shown  that  he  has  either  actually  or  pre- 
sumptively suffered  some  loss  or  Injury  there- 
from. Daniel,  Neg.  Inst.  {  1587,  and  authori- 
ties there  dted;  Bull  v.  Bank,  supra.  In 
the  case  of  Norris  v.  Despard,  38  Md.  491,  it 
is  true,  this  court  said,  "If  the  notice  be  not 
given,  it  is  a  presumption  of  law  that  he  la 
injured  by  the  omission;"  but  they  explain 
this  remark  by  adding  that,  "In  the  appli- 
cation of  the  principle,  courts  must  inquire 
into  the  liabilities  of  the  respective  parties  to 
the  check,  for  the  purpose  of  ascertaining 
whether  this  injury,  either  actual  or  pre- 
sumptive, could  take  place;"  and  further  on, 
in  the  same  opinion,  It  was  but  just  that 
they  should  give  the  defendant  notice  of  the 
nonpayment  In  reasonable  time  before  they 
brought  their  action,  (h:  to  lufve  shown  that 
the  defendant  sustained  no  Injury  in  conse- 
quence." Rhett  T.  Poe,  2  Bow.  457;  BICb> 
elberger  t.  Flnley,  7  Har.  &  J.  385;  Soho- 
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cteidt  T.  Hall,  86  Md.  602.  Here  It  la  dear 
tSutt,  at  the  time  tbe  check  reached  the  Nlch- 
otooiis,  they  were  hopeleealy  .inaolvent,  and 
did  not  have  In  their  banking  honse  the 
amount  of  the  check,  in  actual  cash.  Their 
aaslgnment  on  the  aame  day  placed  all  tbelr 
assets  In  the  hands  of  tmstees,  and  definitely 
fixed  the  status  of  any  claim  tbe  defendant 
bad,  or  could  have,  upon  them.  Under  these 
circumstances,  we  can  perceive  no  way  by 
which,  on  account  of  the  want  of  notice,  in- 
Jiuy  to  the  defendaat,  either  "actual  or  pre- 
snmptive,"  conld  take  place.  Tbe  Judgment 
below  must  be  reversed.  Judfrment  revers- 
ed, and  Judgment  for  the  appellant  for  the 
■om  of  91,063.56,  with  interest  from  this 
date  imtll  paid,  and  costs. 


08  Md.  545) 

THOMAS  V.  QREGO  et  a1. 

PENNINGTON  et  aL  t.  SAME. 

(Gonrt  of  Appeals  of  Maryland.    Jan.  25, 1894.) 

Ktrrra— Rights  or  BENsriciABiBs — Bkqubsts  op 

CoBFOKATB  Stock. 

Testator  beqneathed  in  trost,  for  the  nae 
of  his  daui^ters  for  life,  stock  in  a  company 
which  thereafter  passed  a  resolution  reciting 
that,  for  three  years  ending  September,  1891, 
the  net  earnings  had  amoanted  to  a  specified 
sum,  that  thejy  had  been  applied  to  the  Improve- 
ment of  the  company's  property,  and  that  there- 
fore a  dividend  of  20  per  cent,  be  declared  for 
such  period,  "payable  in  common  stock  of  the 
company."  HM,  that  the  dividend  was  in- 
come and  not  capital,  and  that  the.  daughters 
were  entitled  to  that  earned  after  testator's 
death. 

Appeal  from  circuit  court  of  Baltimore  city. 

In  the  matter  of  the  will  of  John  Gregg,  de- 
ceased. James  Gregg  and  others,  trustees 
under  the  will,  filed  a  bill  asking  for  direc- 
tions to  partitioin  the  estate  according  to  the 
provisions  of  the  will,  and  giving  a  list  of 
the  properties  in  their  possession.  Thereaft- 
er they  filed  a  petition  alleging  that  they 
had  failed  to  Include  certain  shares  of  stock, 
and '  asked  that  they  might  be  permitted  to 
amend  their  bill  by  Including  such  shares. 
Permission  to  amend  was  granted,  and  the 
trustees  made  returns  of  the  properties  In 
their  possession,  in  which  such  stock  was  in- 
cluded. John  Marshall  Thomas,  executor  of 
Annie  G.  Thomas,  deceased,  a  l>eDeflclary 
tmder  .the  will,  and  Margaret  Pennington,  an- 
other beneficiary,  joined  by  her  husband,  ex- 
cepted to  the  return.  The  exceptions  were 
overruled,  and  Thomas  and  Margaret  Pen- 
nington and  her  husband  appeal.    Reversed. 

Argued  before  ROBINSON,  C.  J.,  and 
FOWLER,  BRISCOE,  ROBERTS,  PAGE, 
and  BOTD,  JJ. 

Band.  Barton  and  Skip  Wllmer,  for  appel- 
lants. I/.  M.  Reynolds  and  Sam'l  Snowden, 
for  appellees. 

BOYD,  J.  John  Gregg  died  on  February 
11, 1890,  leaving  a  last  will  and  testament  by 
whlcb  he  left  one-haU  of  his  property  to 
three  trustees.  In  trust  for  the  sole  and  sepa- 


rate use  and  benefit  of  hia  daughter,  Annie 
O.  Thomas,  for  and  during  her  natural  life, 
and  after  her  death  then  In  tmst  to  grant 
and  convey,  transfer  and  deliver  the  same 
to  the  issue  of  her  body  living  at  the  time  of 
her  death,  share  and  share  alike,  etc.  Tbe 
other  half  of  bis  property  is  left  to  the  same 
trustees  for  the  benefit  of  his  other  daughter, 
Margaret  Pennington,  for  and  during  her 
natural  life,  and  after  her  death  to  be  held 
in  trust  for  the  issue  of  her  body  living  at 
tbe  time  of  her  death,  share  and  share  alike, 
etc  la  each  case  provision  is  made  for  tbe 
disposition  of  the  property  in  the  event  of 
either  daughter  dying  without  issue.  Among 
other  provisions,  the  will  directs  tbe  trustees 
to  make,  tmder  the  order  and  supervision  at 
a  court  having  equity  Jurisdiction,  a  division 
and  partition  of  his  estate  Into  two  parts. 
Mrs.  Thomas  died  in  July,  1881,  leaving  three 
children  and  her  husband,  who  was  made 
executor  of  her  last  will  and  testament  Tbe 
trustees  filed  a  petition  in  the  circuit  court 
of  Baltimore  city,  asking  it  to  take  Jurisdic- 
tion over  tbe  estate,  and  on  S^tember  15, 
1891,  that  court  did  assume  Jurisdiction  over 
the  same.  On  December  13,  1803,  the  trus- 
tees filed  a  bill  or  petition  In  said  court  ask- 
ing that  they  may  be  directed  to  make  a 
partition  of  tbe  estate  as  authoriaed  by  the 
will.  They  gave  lists  of  the  properties, 
bonds,  stoiju,  etc.,  in  thdr  possession,  includ- 
ing 3,352  shares  of  the  common  stock  of  tbe 
Baltimore  &  Ohio  Railroad  Company.  On 
December  19,  1882,  they  filed  a  petition  In 
which  they  stated  they  had  failed  to  In- 
clude in  their  bill  G70.  shares  of  the  common 
stock  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, which  were  Issued  to  them  in  pursu- 
ance of  a  resolutlaa  of  tbe  board  of  directors 
of  said  company  passed  on  tbe  lltta  day  of 
November,  1881,  whereby  a  dividend  of  20 
per  cent  on  the  common  .stock  of  tbe  com- 
pany was  declared  for  the  three  fiscal  years 
ending,  respectively,  September  80,  1888,  Sep- 
tember 30,  1880,  and  September  30,  1881,  and 
that  the  670  shares  of  stock  were  Issued  to, 
and  held  by,  them  as  dividends,  or  earnings, 
on  tbe  3,352  shares  of  stock  mentioned  in 
their  bUl,  and  prayed  tbe  court  to  permit 
them  to  amend  their  blU  by  Including  the  670 
shares  of  stock,  whlcb  amendment  was  al- 
lowed by  tbe  court  The  parties  In  Interest 
answered  tbe  bill  as  amended.  John  Mar- 
shall Thomas,  the  husband  and  executor  of 
Annie  G.  Thomas,  who  died  in  July,  1881, 
claimed  in  his  answer  that,  inasmuch  as  the 
said  670  shares  of  stock  are  tbe  dividends 
and  earnings  of  tbe  8,352  shares  of  stock 
held  by  the  deceased  in  his  lifetime,  for  the 
three  years  ending  September  30,  1889,  Sep- 
tember 30,  1880,  and  September  30,  1881,  re- 
spectively, he,  as  executor  of  bis  wife  and  in 
his  own  right,  was  entitled  to  one-half  of 
tbe  proportionate  part  of  the  said  earnings 
(dividend  stock)  tbat  were  earned  between 
the  decease  of  the  testator  on  February  11, 
1880,  and  tbe  decease  of  Mrs,  Thomas  on 
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Jnly  8,  1891.  Margaret  Pennington  and  huB- 
band  claimed  that  the  670  shares  of  stock 
were  Issued  as  a  dividend  on  account  of  earn- 
ings and  Income,  and  that,  hence,  she  was 
entitled  to  one-half  of  the  same  as  her  abso- 
lute property.  Testimony  was  taken,  and 
the  court  passed  an  interlocutory  decree  for 
partition,  appointing  the  three  trustees  com- 
missioners. The  commissioners  made  their 
return  to  the  court,  and  Included  one-half  of 
the  said  670  shares  of  stock  In  each  of  the 
two  schedules  of  the  trust  projwrty.  Mr.  and 
Mrs.  Pennington  and  Mr.  Thomas  excepted 
to  the  return  of  the  commissioners  and  trus- 
tees for  the  reasons  set  out  in  their  answers. 
The  circuit  court  of  Baltimore  city  oremded 
the  exception,  ratified  and  confirmed  the  re- 
turn. In  respect  to  those  shares  of  stock,  and 
directed  that  they  should  be  held  by  the  trus- 
tees under  the  will  of  John  Gregg.  From 
this  decree  appeals  were  taken  by  J.  Mar- 
shall Thomas,  in  his  own  right  and  as  ex- 
ecutor of  Annie  Gregg  Thomas,  and  by  Mar- 
garet Pennington  and  husband.  The  first 
question,  therefore,  to  be  decided  Is,  are  the 
670  shares  of  stock  issued  by  the  Baltimore 
&  Ohio  Railroad  Company  to  be  considered 
as  Income,  and  vest  in  the  life  tenants,  or 
as  capital,  and  be  held  by  the  trustees,  to- 
gether with  the  rest  of  the  trust  estate?  ■ 

Although  this  court  has  never  been  called 
upon  before  to  decide  this  question,  it  has 
frequently  been  before  the  courts  of  England, 
as  well  as  many  of  the  courts  of  last  resort 
in  this  country.  We  are  not  belt>ed,  but 
rather  embarrassed,  however,  by  the  fact 
that  so  many  courts  have  passed  upon  the 
question,  as  we  find  Jurists  entitled  to  our 
highest  respect  widely  diflTering  on  the  sub- 
ject. It  is  true  that  some  of  the  decisions 
can  be  reconciled  by  a  careful  examination 
of  the  facts  on  which  they  are  based,  yet 
there  are  others  which  are  Irreconcilable. 
The  authorities  generally  agree  that  if  the  In- 
tention of  the  testator  can  be  gathered  from 
the  will,  it  must  prevail  in  determining  such 
questions  as  are  now  presented  for  our  con- 
sideration, but  the  will  of  John  Gregg  throws 
butllttle.  If  any.lighton  thesubject.  There  is  a 
class  of  cases  that  decides  that  when  the  com- 
pany has  the  power  of  distributing  its  profits 
as  dividends,  or  of  converting  them  into  cap- 
ital, and  it  validly  exercises  such  power,  it  is 
binding  on  all  persons  interested,  and  what 
the  "company  says  is  income  shall  be  Income, 
and  what  it  says  Is  capital  shall  be  capital." 
In  other  words,  that  the  intention  of  the 
company  shall  prevail  in  determining  the 
question.  This  court  decided  in  State  v.  Bal- 
timore &  O.  R.  Co.,  6  Gill,  363,  that  the  di- 
rectors of  this  company  are  only  boimd  to 
divide  such  part  of  th^  net  profits  as  they 
may  deem  proper;  that  they  can  apply  any 
portion  of  the  net  profits  not  divided  to  any 
legitimate  purposes  of  the  company,  and  that 
they  can  expend  the  revenues  of  the  com- 
pany absolutely,  without  being  bound  to  re- 
fond  them,  or  they  could  appropriate  and 


agree  to  refund  them  to  the  stockholden,  in 
their  discretion.  This  statement  of  the  {tow- 
er of  the  directors  mammaa,  of  course,  that 
they  would  act  In  good  faith.  The  only  evi- 
dence in  the  case  that  in  any  way  reflects  up- 
on the  Intention  of  the  company  is  the  reso- 
lution of  the  directors  declaring  the  divi- 
dends, which  is  as  follows : 

"Whereas,  for  the  fiscal  yeaia  terminating 
September  80,  1889,  1890,  and  1891,  the  net 
earning  and  income  of  the  company  have 
amounted  to  the  sum  of  94,546,272.34,  as 
shown  by  its  reports,  after  the  x>ayment  at 
dividends  on  tlie  first  and  second  series  of 
preferred  stock  to  the  amount  of  $900,000, 
the  adjustment  of  sinking  fund  accounta,  and 
after  cbar^ng  to  operating  expenses  during 
those  years  over  one  million  dcdlars,  upend- 
ed in  betterments  and  improvements  of  the 
physical  condlticm  of  the  property,  and  in 
bringing  it  up  to  a  higher  working  stand- 
nrd;  and  whereas,  after  charging  to  "profits 
and  loss'  of  those  years  the  sum  of  $1,617,- 
051.09,— a  deduction  which  has  been  deemed 
proper  to  make  by  reason,  mainly,  of  depre- 
ciation of  the  value  of  equipment,  which 
properly  should  have  been  made  during  tht 
year  1888,— there  still  remains  of  such  net 
earnings  and  Income  the  sum  of  $3,311,455.23, 
which  sum,  in  addition  to  the  amounts  de- 
rived from  other  sources,  has  been  used  in  re- 
duction of  the  bonded  and  car-trust  indebted- 
ness of  the  company  to  the  amount  of  $1,325,- 
102.64,  and  also  for  the  permanent  Improve- 
ment of  the  railway,  and  for  new  construc- 
tion, all  of  wtiich  contribute  valuable  addi- 
tions to  the  inroperty  and  to  the  capital  of 
the  company:  Therefore,  resolved,  that  a 
dividend  of  twenty  [20]  per  cent,  be  declared 
upon  the  common  stock  of  this  company  for 
the  period  ending  September  30,  1891,  pay- 
able on  and  after  Slst  day  of  December,  1891, 
in  common  stock  of  the  company,  at  the  of- 
fllce  of  the  treasurer,  to  the  stockholders  of 
record  on  the  30th  of  November,  1891,"  etc 

As  so  many  different  views  liave  been  ex- 
pressed by  the  courts  in  passing  upon  the  re- 
spective rights  of  tenants  for  life  and  re- 
mainder-men in  regard  to  what  are  common- 
ly called  "stock  dividends,"  It  will  be  well  to 
refer  to  some  of  the  leading  cases.  In  Minot 
T.  Paine,  99  Mass.  101,  what  is  sometimes 
called  "the  Massachusetts  rule"  was  adopt- 
ed, viz.  "to  regard  caah  dividends,  however 
large,  as  income,  and  stock  dividends,  how- 
ever made,  as  capital"  The  court  said  that 
the  trustee  needed  some  plain  principles  to 
guide  him,  and  deemed  the  above  rule  simple 
and  equitable,  as  well  as  In  conformity  with 
the  prior  decisions  of  that  court.  In  tliat 
case  the  court  held  that  the  distribution  of 
stock  of  a  railroad  company  to  represent  im- 
provements on  the  road,  construction  of  a 
bridge,  etc.,  although  admitted  to  have  been 
made  from  the  net  earnings  of  the  company, 
should  be  treated  as  capital,  and  not  as  in- 
come, and  hence  should  be  held  by  the  trus- 
tees, and  not  delivered  to  the  life  tenant. 
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Regnlar  cash  dlTldends  "hail  been  paid  seml- 
annnally  OQ  the  stock.  This  rule  has  not  been 
altogether  acceptable,  and  has  been  some- 
what qualified  or  modified  by  subsequent 
cases  In  that  state,  althoogh  the  general  prin- 
ciple, as  settled  In  Mlnot  y.  Paine,  Is  still 
maintained.  In  Daland  T.  Williams,  101 
Mass.  671,  the  directors,  haying  yoted  to  In- 
crease the  capital  stock  by  3,000  ohares,  d^ 
clared  a  cash  dlyidend  of  40  p»  cent.,  and 
authorized  the  treasurer  to  recelye  that  diy- 
Idend  In  payment  for  2,800  shares,  the  re- 
maining 200  shares  to  be  sold.  The  court 
held  that  the  transaction  was  ylrtually  a 
stock  dividend,  and  that  the  shares  must  go 
to  the  remalnder-man'8  fund.  In  Leiand  y. 
Hayden,  102  Mass.  542,  where  the  company 
had  Inyested  Its  surplus  earnings  in  Its  own 
stodi,  and  subsequently  declared  a  dividend 
of  that  stock,  the  life  tenant  was  held  enti- 
tled to  It  The  Massachusetts  court,  In  these 
later  cases,  detarmined  that  they  can,  In  de- 
ciding whether  In  a,  given  case  the  dlstribti- 
tlon  Is  a  stock  or  cash  dividend,  consider  the 
actual  and  substantial  character  of  the  trans- 
action and  not  its  nominal  character  merely. 
See,  also,  Rand  y.  Hubbell,  115  Mass.  461; 
Heard  v.  Eldredge,  109  Mass.  258;  Davis  v. 
Jackson,  152  Mass.  58,  25  N.  B.  21.  In  Rand 
v.  Hubbell,  Gray,  C.  J.,  In  speaking  of  the 
earnings  of  a  corporation,  said:  "When  a 
distribution  of  said  earnings  is  made  by  the 
corporation  among  its  shareholders,  the  ques- 
tion whether  such  distribution  Is  an  appor- 
tionment of  additional  stock,  or  a  division  of 
profits,  depends  upon  the  substance  and  In- 
tent of  the  action  of  the  corporation,  as 
shown  by  Its  votes."  In  the  case  of  Gibbons 
v.  Mahon,  136  U.  S.  548,  10  Sup.  Ct  1057, 
Justice  Gray  uses  very  much  the  same  lan- 
guage, adding  that  "ordlnarUy  a  dividend  de- 
diai«d  in  stock  is  to  be  deemed  capital,  and  a 
dividend  In  money  is  to  be  deemed  Income,  of 
each  share."  The  court  dedded  that  the  new 
shares  Issued  in  that  case  were  capital.  The 
company  had  paid  money  dividends  from 
time  to  time,  and  had  Invested  portions  of 
its  net  earnings,  incomes,  and  profits  in  the 
enlargement  of  its  plant,  so  that  its  construo 
tlon  account  exceeded  51,000,000,  being  dou- 
ble' the  capital  stock.  The  capital  was  in- 
creased to  51,000,000  and,  by  resolution  of 
the  directors,  the  increased  stock  was  award- 
ed to  the  shareholders,  share  for  share.  The 
greats  part  of  the  investments  was  made 
prior  to  the  beginning  of  the  life  tenancy,  al- 
though the  construction  acconnt  was  increase 
ed  between  $100,000  and  $200,000  afterwards. 
The  court  practically  adopted  the  Massachu- 
setts rule,  qualified  as  above  stated,  and  decid- 
ed that  the  new  stock  was  capital.  In  C(M1- 
necticut  and  Rhode  island,  dividends  of  new 
shares,  representing  accumulated  earnings, 
are  held  to  be  capital,  and  not  income.  Brin- 
ley  T.  Orou,  50  Conn.  66;  Brown's  Petition, 
14  R.  I.  371.  In  Richardson  v.  Richardson, 
75  Me.  570,  the  coort  said:  "The  decided  pre- 
ponderance of  authority  probably  concedes 


the  point  that  dividends  of  tttock  go  to  the 
capital  under  all  ordinary  cbrcumstances." 
In  Georgia,  the  Code  Is  construed  so  as  to 
follow  the  Massachusetts  rule.  Mlllen  v. 
Gnerrand,  67  Ga.  284.  In  England,  there 
have  been  a  number  of  decisions  on  this 
question,  and  they  are  somewhat  conflicting. 
The  earlier  cases  decided  that  an  ordinary, 
regular,  and  usual  dividend,  whether  It  be 
cash,  stoclc,  <m:  property,  belonged  to  the  lift- 
tenant,  and  that  an  extraordinary  dlvideno 
belcMiged  to  the  corpus.  In  the  later  caseb 
the  courts  have  examined  Into  the  real  na- 
ture of  the  transaction  to  ascertain  the  in 
tentlon  of  the  company.  In  the  case  of 
Bouch  V.  Sproule,  12  App.  Gas.  885,  where  the 
early  English  cases  are  reviewed.  Lord  Her- 
schel  quoted  with  approval  the  principle  ex- 
pressed by  LOTd  Justice  Frey:  "When  a 
testator  or  settlor  directs  or  permits  the  sub- 
ject of  'his  disposition  to  remain  as  shares 
or  stocks  In  a  company  which  has  the  pow«r, 
either  of  distributing  Its  profits  as  dividend, 
or  of  converting  them  into  capital,  and  the 
company  validly  exM'cUes  this  power,  such 
exercise  of  its  power  is  binding  on  all  per- 
sons Interested,  under  the  testator  or  settlor. 
In  the  shares,  and,  consequently,  what  Is  paid 
by  the  company  as  dividend  goes  to  the  toi- 
ant  for  Ufe,  and  what  is  paid  by  the  com- 
pany to  the  shareholder  as  capital,  or  ap- 
propriated as  an  Increase  of  the  capital  stock 
in  the  concern,  inures  to  the  benefit  of  ali 
who  are  interested  In  the  capttaL"  That 
expression  Is  also  quoted  by  Justice  Gray  in 
136  U.  S..  10  Sup.  Ct.,  supra.  In  Pwinsyl- 
vanla,  there  have  been  a  number  of  decisions, 
beginning  with  Barp's  Appeal,  28  Pa.  St 
36a  In  that  case  a  testator  left  the  residue 
of  his  estate  to  his  executors  In  trust,  to 
collect  the  rents.  Income,  and  Interest,  and 
to  pay  one  equal  fourth  part  to  and  for  the 
use  of  each  of  bis  four  childr^i  during  their 
natural  lives,  etc.  Among  the  residuary  es- 
tate was  stock  In  a  manufacturing  company, 
upon  which  large  surplus  profits,  over  and 
above  the  current  dividends,  had  accumu- 
lated and  continued  to  accumulate  for  sev- 
eral years  after  the  death  of  the  testator. 
With  the  consent  of  the  executors  and  the 
legatees,  the  capital  stock  of  the  company 
was  Increased,  and  new  stock  distributed 
among  the  stockholders  In  proportion  to  the 
stock  held  by  them;  the  surplus  earnings, 
or  profits  being  applied  to  the  payment  of 
such  increased  shares  of  stock.  It  was  held 
that  so  much  of  the  surplus  earnings  as  ac- 
cumulated before  the  death  of  the  testator 
was  principal,  and  subject  to  the  trust,  and 
that  the  accumulations  after  the  death  of 
the  testator  were  as  much  a  part  of  the  in- 
come of  the  pincipal  as  the  current  divi- 
dends, and  as  such  belonged  to  the  legatees 
of  the  Income  for  life.  The  court  decided 
that  the  surplus  earnings  could  be  apportion- 
ed, BO  as  to  credit  the  capital  with  such  as 
had  accnmulated  prior  to  the  death  of  the 
testator,  and  to  give  to  the  life  tenant  those 
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earatngs  thai  IolU  aodnmtilated  after  die  tes- 
tator's death.  This  case  has  been  followed 
tat  PennsylTanla  in  a  number  of  cases.  See 
WUtbank's  Appeal,  64  Pa.  St  256;  Moss' 
Appeal.  83  Pa.  St  264;  Blddle's  Appeal,  90 
Pa.  St  278;  Vinton's  Appeal.  Id.  434;  and 
Smith's  Appeal,  140  Pa.  St  644,  21  AtL  441. 
Dltferent  results  were  reached  in  these  cases, 
but  the  principles  settled  in  Earp's  Appeal 
were  affirmed.  Justice  Paxson,  in  Moss' 
Appeal,  after  referring  to  the  general  mle 
that  nothing  earned  by  a  corporation  can  bo 
regarded  as  proats  until  it  shall  have  been  de- 
clared BO  by  the  directors,  and  that  the  stock- 
holders have  no  rigtt  to  claim  earnings  un- 
til the  corporation  decides  to  distribute  them 
aa  profits,  said:  "But  where  a  corporation, 
having  actnally  made  profits,  proceeds  to 
distribute  such  profits  amongst  the  stock- 
holders, the  tenant  for  life  would  be  entitled 
to  receive  them,  and  this  without  regard  to 
the  form  of  the  transaction.  Ekjuity,  whidi 
disregards  form  and  grasps  the  substance, 
would  award  the  thing  distributed,  wheOier 
stock  or  m<NieyB,  to  whomsoever  was  entitled 
to  the  profits."  In  Van  Doren  v.  Olden,  19 
N.  J.  £q.  176,  the  chancellor  reviewed  the 
early  BngUsh  cases,  declined  to  follow  them, 
and  said:  "Chief  Justice  Lewis,  in  Earp's 
Appeal,  28  Pa.  St  368,  considered  the  whole 
matter  fully,  and  settled  the  law  in  Pennsyl- 
vania on  this  subject  In  an  opinion  prepared 
with  great  ability,  on  what  appears  to  me 
to  be  the  correct  principles  to  be  applied  in 
all  such  cases."  See,  also,  Ashhurst  v.  Field', 
26  N.  J.  Eq.  1.  In  Lord  v.  Brooks,  62  N.  H. 
72,  the  court  follows  Earp'a  Appeal,  and 
says  that  "the  reasoning  In  Minot  v.  Paine, 
is  unsatisfactory  to  va."  The  case  of  Hite 
V.  Hite,  (Ky.)  20  S,  W.  779,  decides  thai 
"where  a  dividend,  although  declared  In 
stock,  is  based  upon  the  earnings  of  the  com- 
pany, It  is,  in  reality,  whether  called  by  one 
name  or  another,  the  income  of  the  capital 
Invested  in  it  It  Is  but  a  mode  of  distrib- 
uting the  profits."  The  eariy  New  York 
cases  are  to  the  same  effect  aa  Earp's  Ap- 
peal. Clarkson  v.  Clarkson,  18  Barb.  646; 
i^mpson  V.  Moore,  80  Barb.  637;  Goldsmith 
V.  Swift,  26  Hun,  201.  But  they  are  not  de- 
dslons  of  the  highest  court  tai  that  state, 
which.  In  Rlggs  V.  Oragg,  89  N.  Y.  479,  de- 
clined to  pass  ni)on  the  question,  as  it  was 
not  necessary  to  decide  it  Several  of  tiie 
late  text-books  have  adopted  the  Pennsyl-' 
vania  mle  as  the  correct  one,  and  some  of 
them  speak  of  it  aa  the  American  rule,  al- 
though they  are  not  cwrect  in  stating  that 
this  rule  prevails  in  every  state  but  Massa- 
chusetts and  Georgia.  Cook,  Stock  &  S.  t 
554,  note;   Beach,  Prtv.  Corp.  |  600. 

It  will  be  seen,  from  an  examination  of  the 
above  authorities,  that  they  dUFer  very  ma- 
terially as  to  the  proper  rule  to  be  estab- 
lished on  the  main  question,  as  well  as  oo 
minor  matters.  But  there  are  some  princi- 
ples Ihvvlved  In  the  question  concerning 
which  most  of  the  ooorts  are  in  accord.    It 


is  geaetaSty  admitted,  by  thoM  Donrts  which 
are  ordinarily  indlned  to  Iwld  stock   divi- 
dends to  be  capital,  that  there  may  be  cases 
ii)  which  they  should  be  held  to  be  IncMne; 
depending  "upon  the  substance  and  intent 
of  the  action  of  Uie  corporation,  as  manifest- 
ed by  its  vote  or  resolution,"  as  vras  said  In 
186  U.  S.  659,  10  Sup.  Ot  1057.    There  are 
but  few  cases,  if  any,  that  can  properly-  be 
construed  to  mean  that  although  the  stock 
dividends  only  included  net  earnings,   and 
they  were  intended  to  be  dlstritmted  as  In- 
come, and  not  aa  capital,  yet  the  life  tenants 
must  be  deprived  of  them,  simply  because 
they  were  stock  dividends.    When  it  is  pos- 
sible for  the  court  to  ascertain  to  any  cotaln- 
ty  whether  the  distribution  in  the  stodk  dlTl- 
dend  includes  net  earnings,  and,  if  so,  what 
proi>ortlon,  and  also  whether  such  earnings 
w»e  intended  to  be  made  a  part  of  the  cap- 
ital, or  merely  to  be  used  temporarily,  with 
the  intention  on  the  part  of  the  directors  of 
refunding  them  to  the  shareholders  as  in- 
come, we  think  it  is  the  duty  of  the  court  to 
make  such  investigations  and  dispose  of  the 
stock  in  aa  equitable  way  between  the  ten- 
ants for  life  and  the  remalnder-moi.     The 
rescdution  of  the  ral  broad  company  passed 
November  11,  1891,  shows  that  the  amount 
distributed  was  a  part  of  the  net  earnings 
and  .income,   received   for  the  three  fiscal 
years,  ending  September  30,  1889,  1890,  and 
1891,  and  "whereas,"  It  was  used  by  the  di- 
rectors, "therefore,  resolved,  that  a  dividend 
of  twenty  [20]  per  cent  be  declared  upon  the 
common  stock  of  this  company  for  the  period 
ending  September  80,  1891,  payable  on  and 
after  81st  day  of  December,  1891."     If  the 
residntloB  had  stopped  there,  it  could  hardly 
be  doubted  that  the  life  tenants  were  eaitl- 
tled  to  at  least  a  portion  of  such  dividend, 
and  are  th^  to  be  deprived  of  all  interest 
In  the  dividend  simply  because  it  was  made 
payable  in  common  stock  of  the  company? 
We  think  not    This  stock  was  intended  "for 
the  sole  and  separate  use  and  benefit"  of  the 
daughters  of  the  testator  during  their  lives, 
according  to   the   terms   of  the  win.    He 
wanted  them  to  enjoy  the  use  and  benefit  of 
his  property  as  long  as  they  lived.    He  un- 
questionably did  not  contemplate  having  all 
the  income  (»  over  $300,000  of  his  property 
added  to  the  capital  from  time  to  time,  al- 
though he  knew,  or  was  presumed  to  know, 
that  the  directors  could  use  it  tar  the  legiti- 
mate purposes  of  the  company  if  they  deem- 
ed it  proper.    In  his  original  will  he  express- 
ed the  wish  that  alt  Investments  in  railroad 
stocks  or  in  any  other  like  securittes  left  by 
him  should  be  kept  Intact  by  the  trustees,  as 
they  existed  at  the  time  oC  his  death,  except 
such  as  mlg^t  become  payable  or  redeema- 
ble.   It  is  true  he  modified  that  in  the  codicil 
to  his  will,  and  authorized  a  sale  of  his  stock, 
etc.,  whenever,  in  the  judgment  of  all  three 
ot    his    trustees,  a  sale  would  be  advan- 
tageous to  those  Interested;   but  if  he  had 
supposed  that  there  would  be  any  likelihood 
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of  his  children  being  deprived  of  the  inoome 
from  this  stock,  he  would  never  have  Insert- 
ed Boch  a  proriaion  In  Ills  original  will,  or 
have  made  the  rl^t  to  sell  dependent  upon 
the  Judgment  "of  all  three"  trustees,— one  of 
'Whom  had  a  contlngeat  Interest  in  all  the 
proi>erty  after  the  life  estate  of  the  daugh- 
ters,—although  he  had  the  most  implicit  eon> 
fidence  In  them.  It  is  clear  that  the  testator 
desired  his  daughters  to  get  the  benefit  of 
the  income  of  all  his  property,  and  it  is 
equally  dear  that  the  company  intended  to 
compensate  the  stocfcb(dders  for  the  loss  of 
the  inoome  of  a  definite  period,  used  by 
them,  by  declaring  a  dividend  to  cover  that 
p^iod,  Tlz.  "the  period  ending  September 
30.  188L"  This  court  has,  in  the  case  in  6 
Gill,  363,  supra,  expressly  decided  that  the 
railroad  company  can  refund  to  the  stock- 
holders the  net  revenue,  which  had  been  ap- 
propriated to  the  purposes  of  the  charter, 
and  might  borrow  money  to  supply  the  place 
of  that  which  had  been  used  from  the  stock- 
holders, or  any  one  else.  It  was  decided  in 
that  case  that  the  company  could  give  its 
bonds  to  such  stockholders  as  were  willing 
to  receive  them  for  their  portion  of  the  net 
profits  thus  used.  On  page  378  the  court 
used  the  wcard  "stock"  Instead  of  "bonds," 
which  was  probably  inadvertently  done;  but 
if  the  company  has  the  power  to  give  its 
stockholders  bonds  tor  net  revenue  used.  It 
can  also  Issue  its  stodc,  which  It  has  the  au- 
thority under  its  charter  to  increase.  If,  in 
this  instance,  the  company  bad  issued  bonds, 
the  life  tenants  would  have  been  entitled  to 
their  proportion,  and  why  not  of  the  stock 
Issued?  We  think,  imder  the  circumstances, 
the  life  tenants  are  entitled  to  their  shares  of 
the  stock,  and  the  only  remaining  question 
is  how  can  it  be  apportioned  so  as  to  do  ]u»- 
tlce  to  all  persons  Interested. 

The  evidence  is  not  as  full  as  It  might  be. 
Section  19  of  chapt«-  123  of  Acts  of  1826, 
the  charter  of  the  company,  provides  that  the 
president  and  directors  shall  annually  or 
semiannually  declare  and  make  suoh  divi- 
dend as  they  may  deem  proper,  etc.  ^e 
resolution  of  the  'directors  refers  to  three 
fiscal  years,  ending  September  30,  1889,  1880, 
and  1881,  and  then  declares  the  dividend  for 
the  period  ending  September  30,  1891.  It  is 
usual  for  railroad  companies  to  keep  such  ac- 
counts as  will  show  their  net  earnings,  it 
any.  for  each  period  of  six  months,  as  well 
as  tot.  the  whole  fiscal  year.  We  do  not 
think  It  would  be  proper  to  approximate  the 
net  earnings  for  a  proportionate  part  of  the 
six  months,  but  If  It  can  be  accurately  as- 
certained what  proportion  of  the  20  per  cent 
dividend  declared  by  the  company  was  earn- 
ed in  each  period  of  six  months,  commencing 
October  1,  1888,  then  we  think  it  should  be 
ascertained  for  each  of  such  periods,  ending 
March  31,  1880,  September  30,  1680.  and 
March  30,  1881.  Having  ascertained  the 
amount  of  net  earnings  for  those  18  months, 
it  can  readily  be  ascertained  what  proportion 


of  the  67&  shauM  was  aamed  during  tbat 
time.  One-half  of  such  ajnoont  should  be 
allowed  John  Marshall  Thomas,  executor  of 
Annie  Gregg  Thomas,  as  her  proportion,  she 
having  died  in  July,  1801.  If  the  net  earn- 
ings for  the  periods  of  six  months  cannot  be 
definitely  determined,  then  ascertain  them 
for  the  fiscal  year  ending  September  30, 
1880,  and  the  proportion  of  the  670  shares 
earned  during  that  time,  and  Mrs.  Thomas' 
estate  will  be  entitled  to  one-half  thereof. 
So  far  as  Mrs.  Pennington's  Interest  is  con- 
cerned, it  will  only  be  necessary  to  determine 
the  net  earnings  for  the  two  years  ending 
September  30,  1890,  and  September  30,  1881; 
then  ascertain  what  proportion  of  the  670 
shares  was  earned  during  those  two  years, 
and  Mrs.  Pennington  will  be  entitled  to  one- 
half  of  the  same.  The  proportion  of  shares 
earned  during  the  year  ending  September  80, 
18S9,  must  be  treated  as  capital,  and  also  the 
Thomas  half  for  the  two  years  ending.  Sep- 
tember 30,  1890,  and  September  30.  1881, 
after  deducting  the  number  of  shares  to  be 
turned  over  to  Mr.  Thomas  as  above  direct- 
ed. We  think  this  plan  an  equitable  one. 
There  can  be  no  serious  difficulty  in  ascer- 
taining accurately  the  net  profits  earned  by 
the  company  during  each  fiscal  year  of  this 
pwiod  of  three  fiscal  years,  and  it  is  alto- 
gether probable  that  this  can  be  determined 
with  the  same  accuracy  for  the  period  of  six 
montlks.  So  far  as  the  Pennington  share  is 
concerned  that  is  immaterial,  but  it  may  af- 
fect the  Thomas  share,  as  we  do  not  deem  it 
practicable  or  proper  to  subdivide  the  pe- 
riods fixed  by  the  company  for  dividends. 
Whatever  those  periods  were,  whether  of  six 
months  or  a  year,  they  should  be  adopted. 
We  see  no  objection  to  thus  apportioning  the 
dividends  between  the  life  tenants  and  re- 
mainder-men under  the  circumstances  of  this 
case.  The  resolution  of  the  directors  shows 
on  its  face  that  the  earnings  of  the  three 
years  were  ascertained,  and  the  dividend  de- 
clared accordingly.  As  the  earnings  for  the 
year  ending  September  30,  1889,  can  be  easi- 
ly told,  and  as  that  was  before  the  life  es- 
tate commenced,  it  Is  but  Just,  and  In  ac- 
cordance with  the  Intention  of  the  testator, 
so  far  as  it  is  shown,  that  such  earnings  be 
treated  as  capital.  Such  further  testimony 
as  may  be  necessary  to  meet  the  views  here- 
in expressed  can  be  taken.  It  follows,  from 
what  we  have  said,  that  the  decree  of  the 
court  below,  dated  September  7,  1883,  must 
be  reversed,  and  the  cause  remanded,  so  that 
the  views  herein  expressed  may  be  carried 
out    Decree  reversed  and  c^use  remanded. 

(fit  Conn.  446) 
LOOMIS  V.  BOUSN. 
(Supreme  Oourt  of  Brrora  of  OoAnecticat   Dec. 
18,  Ifida) 

ClTT  OODRTS— JtJBISDIOTIOII. 

1.  Hartford  CAty  Charter,  I  11,  wUch  pro- 
vides that  the  jurisdiction  of  vie  city  court  of 
said  city  shall  embrace  "all  cases'^  in  which  the 
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cause  of  action  arose  within  the  city,  gives  the 
city  court  jurisdiction  of  a  demand  for  |25  for 
services  rendered  within  the  city,  though  such 
demand  is  also  cognizable  by  a  justice. 

2.  The  jurisdiction  conferred  on  the  Hart- 
ford city  court  by  Charter  1850,  i  11,  to  try  de- 
mands of  iess  than  $100  in  amount,  is  not  af- 
fected by  Gen.  St.  1888,  i  664,  making  all  such 
demands  cognizable  by  a  justice,  as  section  709 
of  such  revision  continues  in  city  conrts  all 
powers  theretofore  conferred  on  them. 
Andrews,  C.  J.,  and  Carpenter,  J.,  dissenting. 

Appeal  from  city  court  of  Hartford;  Mc- 
ManuB,  Judge. 

Action  by  Hiram  O.  Loomis  ag^nst  Ben- 
jamin A.  Bom-n  for  services  as  civil  engineer. 
Defendant  pleaded  in  abatement  that  the 
amount  of  damages  demanded  was  not  with- 
in the  Jurisdiction  of  the  court  Plea  sus- 
tained.    Plaintiff  appeals.     Reversed. 

Roger  Welles  and  Sidney  E.  Clarke,  for  ap- 
pellant.   James  P.  Andrews,  for  appellee. 

TORRANCE,  J.  The  appeal  In  this  case 
presents  but  one  question,  and  that  is  wheth- 
er the  city  court  of  Hartford  has  original 
jurisdiction  in  actions  at  law,  like  the  one* 
at  the  bar,  where  the  matter  in  demand  is 
within  the  jurisdiction  of  a  justice  of  the 
peace.  The  answer  to  this  question  depends 
upon  the  construction  put  upon  the  charter 
of  the  city  of  Hartford.  Both  parties  agree 
that  such  jurisdiction  was  not  given  in  the 
original  charter  of  1784,  but  the  plaintiff 
claims  that  it  was  given  by  that  part  of  sec- 
tion 11  of  the  "Charter  of  1859,"  so  called, 
which  is  here  quoted:  "A  city  court  shall 
continue  to  be  holden  in  said  city  ♦  •  • 
and  shall  continue  to  have  cognizance  of  the 
cases  of  which  it  now  has  jurisdiction  by 
virtue  of  the  original  charter  of  said  city 
and  of  subsequent  amendments  thereof;  and 
its  jurisdiction  is  hereby  declared  to  embra«e 
all  cases,  either  at  law  or  in  equity,  whenever 
the  cause  of  action  shall  arise  or  have  arisen 
within  the  limits  of  said  city,  or  concerns 
land  within  said  limits,  and  one  or  both  par- 
ties live  within  the  same;  and  any  suit  or 
action  that  may  be  commenced  in  favor  of 
any  bank  located  in  said  city  upon  any  writ- 
ing obligatory  payable  by  the  terms  of  It  at 
said  bank  or  indorsed  to  said  bank."  5  Priv. 
Laws,  p.  324,  §  11.  By  the  word  "jurisdic- 
tion," as  here  used  in  both  of  these  clauses, 
we  think  original,  and  not  appellate,  jurisdic- 
tion was  intended,  for  the  appellate  juris- 
diction is  expressly  provided  for  subsequent- 
ly in  section  13  of  the  charter;  and.  this  word 
"Jurisdiction,"  when  applied,  In  the  second 
clause,  to  equity  suits,  and  to  actions  con- 
cerning land  and  upon  writings  obligatory, 
could  not  well  bear  any  other  meaning.  As 
before  stated,  the  city  court  did  not  possess 
the  jurisdiction  in  question  prior  to  1859.  If 
it  now  has  it,  it  Is  by  virtue  of  the  section 
quoted.  Now,  the  manner  in  which  the  ju- 
risdiction of  the  city  court  tB  limited  and  de- 
fined in  that  section  is  somewhat  peculiar. 


Apparenlly,  the  section  begins  by  giving  or 
continuing  to  the  city  court  the  limited  juris- 
diction which  it  then  had,  and  ends,  in  the 
second  clause,  by  giving  it  a  jurisdiction  un- 
limited, at  least  so  far  as  the  amount  or  val- 
ue of  the  matter  in  demand  is  concerned.  If, 
therefore,  we  read  this  section  just  as  it 
stands,  and  without  reference  to  prior  legis- 
lation touching  the  jurisdiction  of  the  city 
court,  it  may  well  be  asked  whether  the 
legislature  would,  in  one  and  the  same  sec- 
tion, begin  by  giving  a  limited  Jurisdiction, 
Lf  it  meant  to  end  by  giving  an  unlimited 
one.  If,  however,  the  section  is  read,  as  it 
should  be,  in  connection  with  this  prior  leg- 
islation, the  objection  implied  in  the  above 
question  will,  we  think,  lose  much  of  Its 
force,  and  the  peculiarity  alluded  to  will  be 
explained  or  accounted  for.  To  thus  read 
the  section  necessitates  a  brief  statement  of 
this  prior  legislation: 

The  original  charter,  passed  in  1784,  provid- 
ing for  the  establishment  of  the  city  court, 
limited  and  defined  its  jurisdiction  as  fol- 
lows: "And  shall  have  cognizance  of  all 
civil  causes  wherein  the  title  of  land  is  not 
concerned,  by  law  cognizable  by  the  cotmty 
courts  in  this  state;  provided  the  cause  of 
action  arise  within  the  limits  of  said  city, 
and  one  or  both  of  the  parties  live  within 
the  limits  of  said  city;  and  said  city  court 
shall,  as  to  the  causes  by  them  cognizable, 
to  all  intents  and  purposes  have  the  same 
powers  and  authorities  •  •  •  as  said  coun- 
ty courts  now,  or  hereafter,  by  law  shall 
have.  And  an  appeal  shall  be  allowed  to 
either  party  from  the  judgment  or  determi- 
nation of  said  city  cotirts  to  the  next  superior 
court  to  be  holden  In  the  county  of  Hart- 
ford in  all  causes  in  which  an  appeal  is  now 
or  hereafter  by  law  shall  be  allowed  from 
the  said  county  courts."  1  Priv.  Laws,  p. 
370,  §  8.  Under  this  charter  the  city  court 
bad  no  original  jurisdiction  of  causes  which, 
from  the  amount  of  their  demand,  were  with- 
in the  jurisdiction  of  a  justice  of  the  peace, 
because  the  county  court  had  no  such  original 
jiu-lsdiction.  Revision  1808,  p.  31,  {  7;  Id. 
p.  37,  §  14.  By  subsequent  acts  and  amend- 
ments, however,  the  jurisdiction  of  the  city 
coturt  was  enlarged  and  extended  from  time 
to  time.  Thus,  in  1801  and  1817.  it  was 
given  jurisdiction  of  suits  by  any  bank  in  the 
city  upon  any  "writing  obligatory,"  without 
reference  to  the  amount,  made  payable  at  or 
indorsed  to  such  bank.  1  Priv.  Laws,  462, 
466.  In  1815,  and  again  in  1835,  it  was  given 
original  jurisdiction  in  certain  actions  of  debt 
for  penalties  and  forfeitures  under  city  by- 
laws, without  reference  to  the  amount.  In 
1853  it  was  provided  that  its  equity  juris- 
diction should  "extend  to  all  cases  wherein 
the  cause  of  action  arises  within  the  limits 
of  said  city  or  wherein  either  party  to  the 
suit  shall  be  resident  of  said  city;"  and,  fur- 
thermore, that  said  dty  court  should  -have 
"jurisdiction  of  aU  actions  of  trespass  and 
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ejectment  wherein  the  canse  of  action  shall 
arise  within  the  limits  of  said  city."  3  PriT. 
Laws,  p.  396,  i  7.  So  much  of  this  law  of 
1853  as  related  to  the  equity  Jurisdiction  was 
repealed  in  1855,  (Pub.  Acts  1855,  p.  23,)  but 
this  did  not  afTect  Its  Jiurisdlctlon  over  tres- 
pass cases,  however  small  the  demand  might 
be.  In  1853,  also,  power  was  given  to  the 
city  court  to  set  aside  the  doings  of  the  com- 
mon council  in  the  matter  of  certain  assess- 
ments, and  to  appoint  a  committee  to  reas: 
Bess,  and  to  report  to  it  for  its  final  approvaL 
3  Prlv.  Laws,  395.  In  1856  the  equity  Juris- 
diction was  again  defined  as  follows:  "Shall 
have  Jurisdiction  of  all  suits  in  equity,  except 
for  relief  against  any  Judgment  rendered  or 
cause  pending  In  the  superior  court,"  provid- 
ed certain  other  enumerated  Jurisdictional 
facts  existed.  Id.  398.  In  1857  It  was  pro- 
vided that  certain  penalties  and  forfeitures 
might  be  recovered  by  an  action  of  debt  be- 
fore the  city  court     5  Priv.  Laws,  67. 

It  thus  appears  that,  prior  to  the  alteration 
or  amendment  of  the  charter  made  in  1859, 
the  legislature  had  enlarged  the  original  Ju- 
risdiction of  the  city  court,  as  defined  in  the 
charter  of  1784,  so  as  to  include,  among 
other  matters,  causes  of  acti<m  that  were 
clearly  within  the  Jurisdiction  of  Justices  of 
the  peace.  But,  In  addition  to  these  changes 
thus  made  by  the  amendments  to  the  charter 
itself  prior  to  1859,  it  should  also  be  noted 
that,  at  the  time  the  section  under  considera- 
tion was  enacted,  the  law  relating  to  county 
courts,  by  reference  to  which  the  Jurisdic- 
tion and  law  of  procedure  of  the  city  court 
was  in  the  original  charter.  In  large  measure, 
defined,  had  been  repealed.  The  act  of  1855, 
discontinuing  the  county  courts,  expressly 
provided  that  when  the  act  should  take  ^- 
fect  "the  present  connty  courts  shall  cease 
to  exist  and  all  laws  for  the  appointment 
and  holding  of  said  courts  shall  be  of  no  fur- 
ther force  and  the  same  are  hereby  repeal- 
ed." Pub.  Acts  1855,  c,  29,  {  17.  By  chap- 
ter 28  of  the  Public  Acts  of  1855,  It  was  ex- 
pressly provided  that  the  powers  and  Juris- 
dictionB  of  the  several  city  courts  should  not 
I>e  affected  by  any  provisions  of  the  act 
abolishing  county  courts,  but  that  "all  pow- 
ers conferred  and  duties  Imposed  upon  said 
courts  •  •  •  shall  be  construed  in  the 
same  manner  as  if  the  county  courts  had 
not  been  discontinued."  This,  then,  was  the 
condition  of  things  at  the  time  the  charter 
of  1859  was  passed:  The  law  relating  to 
connty  courts  had  been  repealed  four  years 
previously,  and  the  Jurisdiction  of  the  city 
court,  so  for  as  it  depended  upon  that  law, 
would  thereafter  have  to  be  ascertained  by 
reference  to  a  repealed  law.  This  would  be 
a  growing  Inconvenience,  as  time  went  on. 
The  Jurisdiction,  as  defined  by  the  charter 
itself,  could  be  ascertained  only  by  a  refer- 
ence to  amendments  scattered  through  the 
public  and*  private  laws.  Furthermore,  the 
cit7  court  then  already  had  original  Jurisdic- 


tion, In  many  cases,  of  causes  within  the  Ju- 
risdiction, of  Justices  of  the  peace.  It  is  quite 
reasonable  to  suppose  that  the  legislature 
had  this  condition  of  things  Ln  view  when 
it  passed  the  charter  of  1859,  calling  it  an 
"act  to  alter  the  charter  of  the  city  of  Hart- 
ford and  to  combine  sundry  public  acts  re- 
lating thereto."  If  so,  we  should  expect 
that  It  would  try  to  define  the  Jurisdiction  of 
the  city  court  In  the  charter  itself,  so  as  to 
avoid  as  much  as  possible  all  reference  to 
the  repealed  county  court  law;  and  this  we 
find  it  did  do.  No  express  reference  is  made 
to  the  repealed  county  court  law  In  the  new 
charter.  The  Jurisdiction  which  is  "con- 
tinued" is  the  Jurisdiction  which  it  has  un- 
der the  original  charter  and  its  amendments. 
Now,  all  the  amendments,  so  far  as  we  are 
aware,  contain  in  themselves,  without  refer- 
ence to  any  outside  law,  a  definition  of  such 
Jurisdiction  In  the  cases  to  which  they  ap- 
ply. It  Its  only  with  regard  to  the  Jurisdic- 
tion under  the  original  charter  that  any  ref- 
erence would  have  to  be  made  to  the  repeal- 
ed county  court  law.  The  Jurisdiction  Is 
further  declared,  in  express  terms,  to  extend 
to  "all  cases  in  law  or  la  equity,"  without 
reference  to  amoimt.  In  the  matter  of  ap- 
peal from  the  city  coiu't  to  the  superior  comrt, 
the  charter  itself,  without  reference  to  any 
other  law,  limits  and  defines  the  right,  and 
provides  bow  and  in  what  manner  it  shall 
be  exercised.  All  this  is  in  marked  con- 
trast with  the  charter  of  1784,  and  clearly 
shows  an  intent  to  define  the  Jurisdiction  of 
the  city  coiurt,  as  far  as  possible.  In  the  char- 
ter Itself  and  by  express  provisions.  We  also 
think  the  legislature  meant  to  enlarge  the 
original  Jurisdiction  of  the  court  so  aa  to 
include  cases  like  the  one  at  bar.  It  already 
had  original  Jurisdiction  over  many  classes 
of  cases  within  the  Jurisdiction  of  a  Justice 
of  the  peace,  and  that  Jurisdiction  was  to 
continue.  There  existed  no  good  reason  why 
It  should  not  have  Jiu-isdictlon  over  oil  such 
cases  concurrently  with  such  Justices,  if  the 
legislature  saw  fit  to  grant  the  power.  The 
legislature,  under  these  circumstances,  said, 
in  express  terms,  "its  Jurisdiction  is  hereby 
declared  to  embrace  all  eases  at  law  or  In 
equity,"  etc.  This  language  is  broad  enough 
and  plain  enough  to  include  cases  like  the 
one  at  bar,  and  we  see  no  good  reason  why 
It  should  not  have  its  full  force  and  effect. 

But,  in  opposition  to  this  view,  the  defend- 
ant urges  some  objections,  which  may  now  be 
considered.  The  first  arises  out  of  the  pecul- 
iarity of  the  manner  in  which  the  Jurisdic- 
tion Is  defined,  to  which  allusion  was  made 
before.  But  this  objection  loses  nearly  all 
Its  force,  if  we  take  into  account,  as  we 
should,  all  the  circumstances,  to  which  allu- 
sion has  been  made,  under  which  the  char- 
ter of  1859  was  passed.  When  this  Is  done, 
we  can  explain.  If  we  cannot  Justify  or  ex- 
cuse, the  peculiar  manner  in  which  the  Juris- 
diction is  defined.    He  further  says  that  it 
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iB  hardly  to  be  snppoaed  tbat  the  legislature 
Intended  to  confer  original  and  appellate 
Jurisdiction  over  the  samA  class  of  cases, 
and  that  a  result  so  nov^  if  not  absord, 
should  be  avoided,  if  possible.  The  force 
of  this  objection  lies  in  the  assumption  that 
such  a  result  would  be  either  novel  or  ab- 
surd. If  the  legislature  had  never  before 
brought  about  Just  such  a  result,  the  objec- 
tion would  have  great  weight;  but  if  it  has 
done  so,  and  that  repeatedly,  the  objection 
falls.  It  Is  done,  as  we  have  been,  in  this 
Y&ry  charter  of  ISSO,  for  In  certain  dream- 
stances  the  court  Is  given  original  and  ap- 
pellate Jurisdiction  over  th«>  same  class  of 
cases.  Jurisdiction  original  and  appellate 
over  the  same  class  of  cases  was  given  to 
the  snperlor  court  in  1838.  Comp.  1854,  p. 
7a  It  was  given  to  it  again  in  1864.  Id. 
p.  7S.  These  Instances  (and  others  might  be 
cited)  are  enough  to  show  that  the  assump- 
tion on  which  the  present  objection  is  based 
has  no  foundation. 

It  Is  further  urged  that  the  construction  we 
have  put  upon  the  charter  gives  the  city 
conrt  equity  Jurisdiction  over  the  Judgments 
and  proceedings  of  the  superior  court.  In 
the  light  of  the  previous  legislation  upon  the 
equity  Jurisdiction  of  the  city  court,  and  in 
view  of  the  settled  p<^cy  of  the  legislature 
to  refrain  from  giving  the  power  In  ques- 
tion to  Inferior  courts,  such  a  construction 
as  the  defendant  here  claims  cannot  fairly 
be  given,  and  ought  not  to  be  given,  to  the 
tievfflith  section  of  the  charter  of  185&. 

FlnaUy,  It  is  said  that  If  the  charter  of 
1868  did  confer  Jurisdiction,  as  claimed  by 
the  plaintiff,  subsequent  legislation  has  taken 
It  away.  In  support  of  this  claim,  we  are 
referred  to  the  general  laws  subsequently 
passed,  which  provide,  in  substance,  that  all 
causes  wherein  the  matter  in  demand  is 
of  a  specified  amount  "shall  be  heard  and  de- 
termined by  a  Justice  of  the  peace,"  and 
which  repeal  all  acts  and  parts  of  acts  incon- 
sistent therewith.  The  question  Is,  did  the 
legislature,  in  the  general  laws  referred  to. 
Intend  to  repeal  or  change  the  provisions 
contained  In  city  charters  relating  to  the 
Jurisdiction  of  city  courts.  We  think  it  did 
not  The  provisions  found  in  the  Revisions 
of  1866,  1875,  and  ISSS,  to  the  effect  that 
the  Jurisdiction  of  city  courts  shontd  not  be 
affected  by  the  general  legislation  referred 
to  in  such  provisions,  indicate  very  clearly 
an  Intent  to  presnve  and  secure  to  the  dty 
courts,  unchanged  by  any  mere  general  law, 
the  Jurisdiction  conferred  upon  them  by  the 
charter.  Revision  1866,  p.  246,  i  142;  Re- 
vision 1875,  p.  416,  {  18;  Gen.  St.  1888,  i 
700.  For  these  reasons,  we  think  them  was 
errw  in  the  Judgment  of  the  city  court,  and 
said  Judgment  Is  reversed. 

FBNN  and  BALDWIN,  JJ.,  CMicnrred. 

ANDRBWSk  0.  J^  aad  OARPENTBR,  X, 
dissented. 


((3  Conn.  SSt) 

STATE  v.  FISKB. 

(Supreme  Court  of  Errors  of  Connecticnt.    Oct 
25,  1893.) 

ASSAtlUT  WITH  IlCTSKT  TO'EjIX — ELBMBNta — UaI/- 
ICB  ArOBKTHOUOBT  —  InTOXICATIOS  At  A.  Db- 
FIS8B— TESTIMOiCT  09  ACCD8BD. 

1.  Deliberation  and  premeditation  are  not 
necessary  elements  of  an  assault  with  intent 
to  murder,  but  malice  aforethought  aad  an  in- 
tent to  murder  are  necessary. 

2.  On  a  trial  for  assanlt  with  Intent  to  mur- 
der, the  court  ehaiged  that  Intoxication  was  no 
defense,  bat  ahoold  be  considered  where  a  spe- 
cific intent  was  necessary,  and  that  defendant 
was  not  gnllty  if  he  was  so  intoxicated  as  to 
have  lost  hit  intdligence,  so  that  there  was  a 
reasonable  doubt  whether  he  was  able  to  form 
a  pnrpose  to  kill,  or  to  know  what  he  was  do- 
ing. Bdd,  that  the  charge  was  not  prejudicial 
to  defendant. 

3.  Accnsed  testified  in  his  own  behalf,  and 
the  court  charged  tlie  jury  to  regard  accnied 
"as  every  other  witness  is  to  be  regarded,"  and 
to  consider  liis  appearance,  the  reasonableness 
of  his  story,  and,  "above  all,  the  fact  that  he 
is  the  accnsed."  HM,  that  the  ose  of  the 
words,  "above  all,"  was  not  prejudicial  to  the 
accused. 

Appeal  from  superior  court,  Hartford  coun- 
ty;  B.  Wheeler,  Judge. 

Gieorge  Fiske  was  convicted  of  assault 
with  intent  to  murder,  and  appeals.  Affirm- 
ed. 

J.  Ll  Barbour,  for  appellant  O.  A.  Conant 
and  A.  F.  Eggieston,  for  the  State. 

CARPENTER,  J.  The  charge  is  that  the 
accused,  "with  force  and  arms,  in  and  upon 
one  Julius  H.  Clark,  in  the  peace  then  and 
there  being,  willfolly  and  feloniously  did 
make  an  assault  and  with  a  c«tain  knife, 
which  he,  the  said  George  FIske,  then  and 
there  had  and  held,  did  then  and  there 
willfully,  and  of  his  malice  aforethou^t 
strike,  cut  and  stab  the  said  Julius  H. 
Clark  In  and  upon  his  neck  and  throat  and 
other  ports  of  his  body,  with  Intent  him. 
the  said  Julius  H.  Clark,  willfully,  felonious- 
ly, and  of  his  malice  aforethought,  to  kill 
and  murder,"  etc.  A  second  count  charges 
talm  with  the  same  offense  upon  the  per- 
sons of  said  Clark  and  one  James  Nolan. 
Only  one  offense  was  claimed.  On  the  trial 
the  counsel  for  the  accused  claimed  as  a  mat- 
ter of  law  that  "to  convict  the  accnsed  of 
an  assault  with  intent  to  murder,  the  state 
must  prove  the  assault  to  have  been  com- 
mitted willfolly,  deliberately,  premedltated- 
ly,  and  of  malice  aforethought"  and  request- 
ed the  court  to  chapge  the  Jury  as  follows: 
"The  accused  is  charged  with  assault,  with 
malice  aforethought,  with  intent  to  commit 
murder.  In  order  to  sustain  this  charge, 
every  element  needed  to  convict  of  the  crime 
of  murder  must  exist  and  be  proved,  except 
the  death  of  the  assaulted  party.  There 
must  be  malice  aforethought  premeditation, 
deliberation,  and  an  intent  to  kill.  If  any  of 
these  elements  are  not  proved,  the  accused 
cannot  be  convicted  of  assault  with  intent  to 
murder.     'With    deliberation,'    means,    not 
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hastilT  or  raahly,  but  eoolly  and  wKb  care- 
ful oonsideratliHL  'WItb  premeditation'  meana 
with  prerloua  design  formed.  Cnlesa  tbe 
accnsed  did  this  catting  coolly,  dellberatel/, 
and  with  a  premeditated  intent  to  take  the 
lives  of  either  Clark  or  Nolan,  he  cannot  be 
convicted  of  assault  with  Intent  to  mnrder." 
Tbe  court  declined  to  charge  the  Jury  fully 
in  accordance  with  this  request,  but,  after 
referring  to  some  other  matters,  charged 
them  as  follows:  "But  the  state  goes  fur- 
ther, and  has  alleged  another  element  of 
criminality  in  this  case— the  element  of  mal< 
ice,  which  is  not  necessary  In  the  offense 
known  as  assault  with  Intent  to  kill.  And 
it  the  evidence  justifies  you  In  finding  that 
the  element  of  malice  existed  In  this  case, 
beyond  a  reasonable  doubt,  as  well  as  the 
aasaalt  with  intent  to  kill,  then  the  state  will 
have  made  out  the  fall  ofCense  as  charged. 
I  have  to  say  to  you  that  no  deliberation  or 
previotra  design  or  premeditation  Is  neces- 
sary to  constitute  this  offmse  of  an  assault 
with  Intent  to  kill  and  murder  with  malice 
aforethought.  There  are  necessary  only  the 
assault,  tbe  Intent  to  kill,  and  the  malice 
aforethought;  no  deliberation  bring  neces- 
sary." 

A  part  of  tills  charge.  If  taken  by  its^, 
was  llalde  to  be  misunderstood.  For  In- 
stance, when  the  Jury  were  told  that  If  the 
element  of  malice  existed,  without  the  quali- 
fying word  "aforethought,"  It  was  sufficient, 
they  might,  unless  that  was  considered  in 
connection  with  all  that  was  said  on  that 
subject,  have  Inferred  that  if  simple  malice 
accompanied  the  assanlt  it  was  sufficient 
But,  taken  in  connection  with  what  imme- 
diately follows,  such  an  inference  was  clear- 
ly excluded.  While  being  told  that  no  dellli- 
eration,  previous  design,  or  premeditation 
was  necessary  to  constitute  tbe  offense  char- 
ged, they  were  also  distinctly  told  that  mal- 
ice aforethought  was  essential.  The  word 
"aforethought"  Is  defined  in  the  Century 
IMctionary  as  "thought  of  beforehand;  pre- 
meditated; prepense;"  In  Webster's  Inter- 
national Dictionary,  "premeditated;  pre- 
pense." "Malice  aforethought"  ts  defined  In 
tbe  Century  IMctionary  as  "actual  malice, 
particularly  In  case  of  taumicide;"  in  Web- 
ster, "malice  previously  and  deliberately  en- 
tertained." Thns  it  appears  that  the  adjec- 
tive "aforethonght"  describes,  not  the  Intent 
to  take  life,  but  the  malice;  and  that  malice 
must  exist,  must  be  previously  and  deliber- 
ately entertained  wh«i  the  purpose  to  take 
life  is  formed,  and  mnst  co-operate  with  the 
blow  In  producing  death  to  constitute  mur- 
der. In  understanding  malice  aforethought, 
malice  must  not  be  confounded  with  the  in- 
tend to  take  life.  It  Is  the  malice  that  must 
previously  exist  or  be  deliberately  entertain- 
ed; the  Intent  may  spring  Into  existence  and 
be  Immediately  followed  by  the  fatal  blow, 
and  that  at  common  law  la  murder,  and  un- 
der our  statute  Is  murder  in  the  second  de- 
gree.   To  constitute  murder  In  tbe  first  de- 


gree the  criminal  intent  must  be  conceived 
and  carried  Into  effect,  so  that  the  killing 
may  be  said  to  be  "wlllfnl,  deliborate,  and 
premeditated." 

Counsel  for  the  accused  asked  the  court  to 
charge  the  Jury  that,  "unless  the  accused  did 
this  cutting  coolly,  deliberately,  and  with  a 
premeditated  Intent  to  take  the  lives  of  ei- 
ther dark  or  Nolan,  he  cannot  be  convicted 
of  assault  with  intent  to  murder.  In  de- 
termining this  question  the  jury  may  take 
into  consideration  the  evidence  as  to  the 
prisoner's  partial  Intoxication.  While  In- 
toxicatioti  does  not  excuse  a  man  for  crime, 
it  is  proper  to  take  It  Into  account  In  deter- 
mining  the  degree  of  the  crime,  and  as  tend- 
ing to  show  whether  the  accused  was  capa- 
ble of  deliberation."  The  court  properly  re- 
fused to  charge  as  tbus  requested.  The  ques- 
tion whether  the  accused  was  guilty  of  an  at- 
tempt to  commit  murder  in  the  first  degree 
was  practically  eliminated.  The  sole  question 
was  whether  the  attempt  was  to  commit  mur- 
der in  the  second  degree,  or  murder  which 
was  not  "willful,  deliberate,  and  premeditat- 
ed." Indeed,  no  complaint  was  made  of  the  re- 
fusal to  charge  as  requested,  but  the  com- 
plaint Is  of  the  charge  as  it  was  given.  This 
was  as  toiBomai  "Intoxication  Is  no  defense  or 
excuse  for  crime;  but  In  certain  cases,  where 
a  specific  intent  is  an  element  in  the  offense, 
the  taxst  of  intoxication,  If  shown,  is  to  be  con- 
sidered. If  It  appears  from  the  evidence 
that  the  prisoner  was  Intoxicated  at  the  time, 
and  if  you  find  that  his  state  of  intoxication 
was  such  that  be  had  so  far  lost  his  intelli- 
gence, and  his  reason  and  facalttes,  that  you 
have  a  reasonable  doubt  whether  be  was 
able  to  form  and  have  a  purpose  to  kill,  or 
to  know  what  he  was  doing,  then  you  should 
find  him  not  guilty  of  Intent  to  kllL"  What- 
ever may  be  the  law  on  this  subject  In  other 
Jurisdictions,  the  charge  was  quite  as  favora- 
ble to  tbe  accused  as  he  was  entltied  to  un- 
der the  law  of  this  state.  State  v.  Johnson, 
41  Conn.  S84.  The  accused  bus  no  griev- 
ance in  this  respect 

The  accused  offered  himself  as  a  witness. 
The  court  said  to  the  Jury:  "He  Is  to  be  re- 
garded by  you  as  every  other  witness  Is  to 
be  regarded.  You  are  to  take  into  consider- 
ation his  appearance,  his  manner  of  testify- 
ing, the  reasonnbleneas  of  his  story,  and, 
above  all,  you  are  to  take  into  consideration 
the  fact  that  he  Is  the  accused  In  the  case; 
and,  taking  those  facts  Into  consideration, 
you  are  to  give  to  his  statements  In  court, 
or  any  statements  made  by  him  out  of  court, 
such  effect  and  such  force  as  you  think  they 
Jnatly  should  have."  The  defendant  objects 
to  this  charge  on  the  ground  that  the  court, 
l>y  the  use  of  the  words  "above  all,"  unduly 
emphasized  the  fact  that  he  had  the  inter- 
est of  an  accused  party.  We  see'  no  ground 
for  this  complaint.  The  accused  certainly 
WHS  not  entitied  to  have  his  evidence  regard- 
ed as  the  evidence  of  a  disinterested  witness. 
We  cannot  see  that  the  judge  could  have 
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been  understood  as  Intending  anything  more 
than  that.  There  Is  no  error  In  the  Judgment 
complained  of.    The  otbo:  Judges  concurred. 

(IGO  Pa.  St  lU) 
BOROUGH  OF  McKEESPORT  y.  WOOD. 
(Supreme  Court  of  Pennsylvania.     March  5, 
1894.) 

H.U:iICIPAI.  COBPOKATIOKS  —  PaVISO  —  CONTKAOT 

WITH  Abdttino  Owneks. 
Property  holdera  on  a  street  having 
agreed  to  pay  for  paving  it — each  in  front  of 
his  lot — to  within  two  feet  of  the  street-car 
rail,  the  borough  ordered  the  improvement,  and 
let  the  contract.  Thereafter,  it  authorized  the 
street-railway  company  to  double  its  track, 
which  was  done.  The  city  sued  an  owner  on 
the  agreement,  and  his  affidavit  of  defense 
stated  that,  after  the  street  had  been  paved  in 
front  of  his  lot,  it  was  torn'  up,  and  two  tracks 
laid.  Bdd  error  to  charge  that,  another  track 
having  been  put  down  before  that  part  of  the 
street  was  pared  at  all,  defendant  was  only  lia- 
ble for  the  paving  to  within  two  feet  of  the 
tracks,  as  laid  when  the  street  was  paved. 

.^.ppeal  from  court  of  common  pleas,  Al- 
legheny county;   Thomas  Ewing,  Judge. 

Assumpsit  by  the  borough  of  McKeesport 
against  W.  Dewees  Wood  to  recover  a  certain 
part  of  the  cost  of  repaying  Fifth  stAet 
From  a  Judgment  on  the  verdict,  plalntUF 
appeals.     Reversed. 

Early  In  1800,  the  property  owners  on  Fifth 
street,  between  Maiiiet  and  Center  'streets, 
in  the  borough,  desired  to  have  that  street, 
which  was  then  macadamized,  Improved  and 
repaved  with  Belgian  block  stone.  The 
financial  condition  of  the  borough  did  not 
permit  It  to  assume  the  entire  cost  There- 
upon, a  naml)er  of  the  property  owners,  in- 
cluding defendant,  prepared  a  paper  request- 
ing the  councils  to  pass  an  ordinance  for  the 
grading,  paving,  and  curbing  of  the  street  be- 
tween the  points  named,  and  in  considera- 
tion thereof  agreed  "to  pay  the  cost  of  so 
mnch  of  said  grading,  paving,  and  curbhoig  as 
fronts  our  respective  lots,  and  extends  to 
within  two  feet  of  the  rail  of  the  tracks  of 
the  McKeesport  Passenger  Railway  Com- 
pany." The  agreement  was  presented  to  the 
councils,  and  June  13,  1890,  an  ordinance 
was  passed  as  requested;  and  July  29,  1890, 
the  borough  made  a  contract  for  the  work. 
The  work  was  commenced  in  Jnly  or  August 
of  that  year,  and  was  finally  completed  and 
paid  for  by  'the  borough  before  bringing  this 
■nit  At  the  time  the  agreement  was  en- 
tered into,  and  for  three  or  four  years  be- 
fore that,  the  passenger  railway  company  had 
a  single  track  railway  on  the  street.  Sep- 
tember 4,  1890,  the  councils  granted  the  rail- 
way company  the  right  to  lay  a  double  track 
on  the  street.  By  this  ordinance  the  rail- 
way company  was  not  bound  to  pay  any  part 
of  the  cost  of  this  Improvement.  The  city 
claimed  |1,3S6.41  for  paving  to  within  two 
feet  of  the  tracks,  as  they  were  at  the  time 
of  making  the  contract  with  defendant  and 
others.  Defendant  asserted  that  he  was  only 
liable  for  $822.23  for  paving  to  within  two 


feet  of  the  double  track,  as  It  Is  now  on  tbe 
ground.  The  court  instructed  the  jury  to 
find  for  plaintiff  for  only  the  cost  of  paving 
to  within  two  feet  of  the  two  tracks. 

W.  B.  Rodgers  and  R.  C.  Rankin,  for  ap- 
pellant Knox  &  Reed,  J.  M.  Cook,  and  Ed- 
win W.  Smith,  for  appellee. 

OREBN,  J.  Tbe  learned  oonrt  below  de- 
cided this  case  upon  tbe  proposition  of  fact 
that  "before  any  considerable  portion  of  the 
street  was  paved,  and  therefore  the  portion 
in  front  of  Mr.  Wood's  property  was  paved, 
the  street-car  company,  by  the  consent  of 
councils,  put  down  an  additional  track."  The 
court  held  "that  the  property  holders,  having 
agreed  to  pay  for  the  paving  of  that  portion 
of  the  street  that  lay  outside  of  the  portion 
occupied  by  the  street  railway  with  Its  tra<±s, 
and  another  track  having  been  put  down  be- 
fore the  paving  was  done  at  all  at  this  part 
of  the  street,  the  dty  can  only  recoT«r  for 
the  paving  up  to  within  two  feet  of  the 
tracks  as  laid  when  the  Improvement  was 
made."  It  is  apparent  from  the  foregoing 
that  the  decision  was  based  entirely  upon  the 
ground  that  the  city  never  did  put  down  the 
pavement  up  to  within  two  feet  of  the  rail 
of  the  tracks  of  the  railway  company,  as  tbe 
street  and  track  were  when  the  agreement 
was  made,  and  therefore  they  could  not  re- 
quire the  defendant  to  pay  them  as  if  they 
had  done  so.  If  tbe  learned  Judge  was  cor- 
rect in  his  assumption  of  the  fact,  his  con- 
dudon  was  certainly  correct  But  the 
borough,  appealing  i^m  the  decision,  al- 
leges, in  the  history  of  the  case:  "Aftor  the 
borough  had  entirely  completed  the  improve- 
ment in  front  of  defendant's  property,  the 
railway  company,  by  virtue  of  Its  new  ordi- 
nance, tore  up  tbe  pavement,  and  laid  down 
two  tracks  In  place  of  the  former  single 
track,  replacing  the  pavement  at  its  own  ex- 
pense." Of  course.  If  this  statement  of  the 
facts  is  correct  the  borough  Is  entitled  to  re- 
cover the  full  amount  of  its  claim,  because 
then  it  did  In  point  of  fact  lay  the  whole  of 
the  pavement  up  to  within  two  feet  of  the 
rail  of  the  tracks  of  the  railway  company,  as 
the  track  was  when  the  agreement  was 
made,  and  was  entitled,  under  the  contract 
to  be  paid  the  full  price  for  so  doing.  The 
learned  counsel  for  the  borough,  appellant 
argue  tbe  case  upon  this  assumption  of  fact; 
and  of  course,  if  they  are  correct  In  their 
facts,  their  position  is  well  taken.  But  the 
defendant  asserts  in  tbe  counter  statement 
that  "before  the  work  was  done  In  front  of 
Mr.  Wood's  property  the  passenger  railway 
company  laid  Its  second  track,"  and  the 
learned  counsel  for  the  defendant  argue  their 
case  upon  that  assumption. 

It  Is  rather  remarkable  that  there  should  be 
such  a  radical  difference  In  the  statement  and 
assumption  of  the  controlling  facts  of  the 
case.  Counsel  on  each  side  discuss  the  ques- 
tion from  their  own  standpoint  of  fact,  and 
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therefore  the  question  li,  what  was  the  real 
state  of  the  facts?  And  this  is  a  subject 
which  Is  not  dlscuBsecl  at  all  by  the  counsel 
on  either  side.  The  writer  has  read  all  the 
testimony  very  closely  and  critically,  and, 
while  he  thinks  that  the  Jury  would  have 
been  justified  in  finding  that  the  itavement 
was  not  actually  laid  at  the  time  the  second 
tradi  was  laid,  the  evidence  is  quite  uncer- 
tain and  somewhat  confusing  on  that  sub- 
ject. But  the  affidavit  of  defense  contains 
such  remarkable  statements  In  reference  to 
this  matter  that  we  do  not  feel  at  liberty  to 
sustain  the  binding  direction  given  by  the 
learned  court  below  to  the  Jury.  It  says 
"that,  after  the  street  had  been  paved  In 
front  of  the  defendant's  property,  it  was 
torn  up,  and  two  tracks  of  the  said  passen- 
gor  railway  company  were  laid  upon  said 
street."  The  same  is  repeated  further  on  in 
the  affidavit,  and  the  charge  is  made  that 
the  borough  and  the  railway  company  were 
In  collusicm  in  tearing  up  the  pavement  after 
it  had  been  laid,  and  in  laying  two  tracks  in- 
stead of  on&  In  view  of  this  statement  In 
the  affidavit,  so  Inconsistent  with  the  theory 
upon  which  the  court  charged  the  jury,  and 
with  the  present  contention  of  the  defendant, 
we  think  it  was  error  to  Instruct  the  jury 
that,  "Another  track  having  been  put  down 
before  the  paving  was  done  at  all  at  this 
part  of  the  street,  the  dty  can  only  recover 
for  the  paving  up  to  within  two  feet  of  the 
tracks,  as  laid  when  the  Improvement  was 
made."  Judgment  reversed,  and  new  venire 
awarded. 


OM  Pa.  St  S2) 

In  re  MARTIN'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     Feb.  26, 

1894.) 

WHX— CONSTKCOTION— RiOHTS  OP  LEGATEE. 

Under  a  will  directing  the  trustee  to  pay 
the  income  to  testator's  wife,  providing  that,  if 
■he  should  wish  to  use  for  h»  own  purposes  all 
or  any  of  the  property,  she  should  have  such 
power,  and  proTiding  that  she  should,  during 
ber  life,  be  entitled  to  possession  of  all  bis  es- 
tate, without  security,  where  the  income  is  in- 
sufficient to  meet  her  necessities  she  is  entitled 
to  have  the  deficiency  made  up  ont  of  the  prin- 
cipal. 

Appeal  from  orphans'  court,  Philadelphia 
county;    Ashman,  Judge. 

Application  of  Emma  R.  Martin,  widow  of 
LiUther  Martin,  for  an  allowance  of  $1,500  out 
of  the  estate  in  addition  to  the  current  in- 
come. From  an  order  allowing  that  sum, 
Luther  Martin,  Jr.,  and  others,  trustees  un- 
der the  will  of  Luther  Martin,  appeal.  Af- 
firmed. 

Richard  C.  Dale  and  Samuel  Dickson,  for 
appellants.  Page,  Allinson  &  Penrose,  for 
appellee. 

McOOLLUM,  J.  The  learned  orphans' 
court.  In  making  the  order  comphiined  of, 
simply  determined  that,  under  the  will,  the 
petitioner  was  entitled  to  have,  from  the 


principal  of  the  estate,  the  sum  mentioned 
In  the  petition  for  the  purpose  declared  there- 
in, without  giving  security  therefor.  It  did 
not  decide  that  the  provisions  of  the  will  In 
relation  to  the  possession  and  care  of  the 
property  constituted  a  gift  to  her  "of  so  much 
of  the  principal  as  she  might  see  fit  to  appro- 
priate." It  expressly  declared  that  it  was  not 
necessary  to  do  so.  But  the  appellants  con- 
tend that  the  order  cannot  be  sustained,  ex- 
cept upon  a  construction  of  the  will  which 
gives  the  entire  estate  to  her  to  use  and  dis> 
pose  of  as  she  pleases,  and  that  such  is  a 
true  construction  they  emphatically  deny. 
The  precise  question  before  the  court  was 
whether  any  portion  of  the  principal  of  the 
estate  could  be  lawfully  applied  to  the  main- 
tenance of  the  petitioner  while  the  income 
of  vit  was  insufficient  "to  meet  her  necessi- 
ties." There  -were  no  facts  in  dispute,  and 
the  answer  to  the  question,  therefore,  de- 
pended soldy  upon  the  construction  of  the 
will.  It  may  be  considered  as  conceded,  be- 
cause it  is  alleged  in  the  petition,  and  not  de- 
nied by  the  answer,  that,  in  consequence  of  a 
material  and  possibly  temporary  reduction  of 
the  Income  of  the  estate  for  the  year  Imme- 
diately preceding  the  application  for  the  or- 
der, the  sum  demanded  was  required,  in  addi- 
tion to  the  income,  for  her  support.  The  pe- 
titioner is  the  widow  of  the  testator,  the  first 
object  of  his  boimty,  and  one  of  the  execu- 
tors and  trustees  appointed  by  his  will.  To 
her  he  gave  the  income  of  his  estate  during 
her  lifetime,  together  with  the  power  to  use 
or  occupy  for  her  own  purposes,  if  she  de- 
sired to  do  so,  all  or  any  part  of  his  property. 
He  also  gave  to  her  the  right  to  have,  while 
she  lived,  possession  of  all  his  estate,  "with- 
out being  required  to  give  security  therefor." 
It  seems  to  us  that  the  power  and  right  thus 
conferred  furnished  a  clear  warrant  for  the 
order  in  question.  Manifestly,  the  dominat- 
ing purpose  of  the  testator  in  making  his  will 
was  to  secure  to  his  wife  a  liberal  main- 
tenance from  his  estate  It  Is  quite  prob- 
able he  thought  the  Income  of  It  would  ordi- 
narily be  sufficient  for  all  her  wants,  but  he 
recognized  that  there  might  be  a  condition 
which  would  make  It  necessary  to  have  re- 
course to  the  principal  properly  to  supply 
them.  The  proviso  to  the  clause  of  the  will 
which  directs  the  trustees  to  pay  the  income 
to  her  Is  adapted  to  such  a  condition,  and  au- 
thorizes the  use  of  the  principal  for  her  sup- 
port when  the  income  is  not  sufficient  for  it. 
We  do  not  think  this  proviso  can  be  restrict- 
ed in  accordance  with  the  appellants'  con- 
tention. The  power  to  use  or  occupy  all  or 
any  part  of  the  testator's  property  for  her 
own  purposes  is  a  comprehensive  power.  It 
extends  to  the  entire  estate,  and  includes 
money  and  choses  in  action,  as  well  as  lands, 
horses,  cattle,  carriages,  household  fnmitore, 
and  the  like.  It  is  a  proper  exercise  of  this 
power  to  order  the  trustees,  on  her  applica- 
tion, to  advance  to  her,  from  the  principal, 
such  sum  as  is  needed  for  ber  suitable  main- 
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tenance,  'whenever  It  afllrmatively  appears 
that  the  income  which  Is  primarily  deToted 
to  It  Is  insufflclent  to  accomplish  the  testa- 
tor's controUlDg  purpose.  In  plain  words,  he 
gave  to  her  this  power,  and  the  order  in  qnes- 
tion  is  not  only  clearly  within  the  scope  o£  it, 
bnt  it  accords  with  the  obvious  intention  of 
the  donor  in  conferring  it.  The  learned  coun- 
sel for  the  appellants  seem  to  think  that  this 
coDstruction  of  the  will  is  fatal  to  the  trust 
created  by  it.  It  .is  true  that  the  exercise 
by  the  petiticmer  of  all  her  rights  tmder  the 
wUl  would  materially  reduce  and  qualify  the 
duties  of  the  trustees  in  respect  to  the  6are 
of  the  estate  during  her  lifetime,  and  possibly 
the  shares  of  the  other  beneficiaries  might 
be  somewhat  diminished  by  it.  But  the 
mere  apprehension  of  such  results  furnishes 
no  ground  for  a  construction  which  ignores 
plain  and  Important  provisions  of  the  will, 
and  defeats  the  controlling  purpose  of  the 
testator  in  making  it.  Decree  affirmed,  and 
appeal  dismissed,  at  the  costs  of  the  appel- 
lants. 


(160  Pa.  St.  H) 

COMMONWEALTH  v.  OOTLB  et  al. 

(Supreme  Conrt  of  PennsylTania.     Feb.  26, 

1894.) 

DlBBOTOKS  or  THE  POOR — APPBBKTICIirO  IVWAim. 

Directors  of  the  poor  may  ^wfully  ap- 
prentice an  infant  panper  to  a  fit  person  in  an 
adjoining  district. 

Appeal  from  court  of  quarter  sessions, 
Cumberland  county;  W.  F.  Sadler,  Judge. 

Indictment  of  James  Coyle  and  others  for 
neglect  of  duty  as  directors  of  the  poor. 
From  an  order  quashing  a  count  of  the  in- 
dictment, the  commonwealth  appeals.  Af- 
firmed. 

J.  B.  Bamltz,  Fillmore  Maust,  and  Wm.  3. 
Shearer,  for  the  Commonwealth.  W.  A. 
Kramer,  J.  W.  Wetsel,  M.  a  Herman,  and 
John  Hays,  for  appellees. 

McCOLLUM,  J.  This  is  an  appeal  by  the 
commonwealth  from  an  order  of  the  court  of 
quarter  sessions  of  Cumberland  county 
quashing  the  ttiird  count  of  an  indictment 
against  James  Coyle  and  others  for  neglect 
and  Tiolatioa  of  their  duty  as  directors  of 
the  poor  and  of  the  house  of  employment  in 
said  county.  It  was  the  only  count  in  the 
indictment  In  which  the  offense  was  laid  as 
contra  formam  statuti.  It  was  obviously 
framed  on  the  theory  that,  in  binding  an  In- 
fant pauper  settled  in  th^  district  to  a  per- 
son residing  in  an  adjoining  county,  the  de- 
fendants committed  a  misdemeanor  In  cSbx. 
If  the  contention  based  on  this  theory  is 
sound,  it  was  error  to  quash  the  count  But 
the  learned  counsel  for  the  commonwealth 
have  not  referred  us  to  any  statute  which 
requires  in  express  terms  or  by  fair  implica- 
tion that  the  binding  out  stmil  be  to  a  resi- 
dent of  the  district  of  the  pauper's  settle- 
ment, or  to  a  decision  of  any  court  which 


BOBtalns  their  claim  that  flie  ofll  rials  dtarged 
with  the  care  of  the  po<Hr  In  one  district  can- 
not lawfully  apprentice  an  infant  pauper  to 
a  fit  poson  in  a  neighboring  district;  nor 
has  our  own  research  brought  to  our  notice 
any  such  statute  or  decision.  It  seems  to 
US  that  it  is  at  least  questionable  whether  a 
restriction  upon  the  power  of  the  t^dals  in 
accordance  with  the  commonwealth's  .con- 
tention would  be  for  the  best  interest  of  the 
persons  most  likely  to  be  affected  by  It  It 
might  often  happm  that  such  a  restriction 
would  deny  to  a  poor  child  a  good  home, 
with  a  kind  mastor,  and  thus  materially  in- 
terfere with  his  physical,  inteilectnal,  and 
moral  advancement  We  cannot  say,  there- 
tore,  that,  if  the  defendants  had  bound  yoong 
DUler  to  a  suitable  person  in  Adams  oooaty, 
they  would  have  exceeded  their  lawful  pow- 
ers, or  vlc^ted  any  duty  they  owed  to  the 
lad. or  to  the  district  they  represented.  If 
the  directors  of  the  poor  knowingly  or  neg- 
ligently bind  an  infant  pauper  to  a  cruel 
master  in  their  own  dlsttfct  or  elsewhere, 
they  violate  their  plain  duty  to  the  child,  and 
ought  to  be  punished  for  it,  bnt  their  selec- 
tion of  a  good  master  and  comfortable  home 
for  the  child  In  an  adjoining  district  is  not 
in  disregard  of  any  duty  the  law  enjoins  up- 
on them.  While  the  count  in  question  in- 
cluded some  matters  fairly  covered  by  the 
preceding  coimts.  It  was  grounded  upon  a 
denial  of  the  power  of  the  defendants  to 
bind  a  poor  child,  who  was  a  charge  upon 
theh-  district,  to  any  resident  ot  the  adjoin- 
ing county;  and  for  that  reason  we  think  it 
was  prop^-Iy  quashsd.  The  specifications  of 
error  are  overruled,  and  the  judgment  is  af- 
firmed. 

a«  Pa.  8t  S6) 
GBRNBRT  v.  ALBBET. 
(Supreme  Court  of  Pennsylvania.     VtA.  iS, 
1894.) 

TBCSTB — POWSS   OF  TbUSTEB— FOSOHASK-UOKST 
MOBTOAOE— VaLIDITT. 

1.  A  purchaae^money  mortgage  given  by  a 
trustee  is  valid,  in  the  absence  of  knowledge  of 
the  trust  by  the  mortgagee,  though  the  mort- 
gagor is  not  ezpresily  auUiorized  to  incombw 
the  estate.  Wi&elm  v.  Folmer,  6  Pa.  St  296. 
distinguished. 

2.  Where  land  Is  devised  to  a  trustee  with 
power  to  sell  as  be  mav  deem  to  the  best  ad- 
vantage of  testator's  children,  and  "to  reinvest" 
the  proceeds  in  other  real  estate,  the  trustee 
has  the  power,  on  reinvestment,  to  secure  the 
price  by  mortgage. 

Appeal  from  court  of  common  pleas,  IJeb- 
anon  county;   John  B.  McPherson,  Judge. 

Scire  facias  on  a  mortgage  by  Maiy  Ht^ 
nert  against  Abraham  Albert,  executor  and 
trustee  of  the  estate  of  Malioda  Albert,  de- 
ceased. From  a  judgment  for  plaintiff  for 
want  of  sufficient  affidavit  of  defaise,  de- 
fendant appeals.    Affirmed. 

The  opinion  of  McPho-son,  J.,  referred  to 
In  the  opinion  of  the  supreme  court,  is  aa 
follows: 

"This  Is  a  scire  facias  upon  a  purdiaae- 
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money  mortgage,  and  the  defense  is  that  the 
mortgage  Is  not  a  lien  apon  the  land  because 
the  land  was  tx)iight  with  trust  fondSi  and 
therefore  became  trust  property  the  very  In- 
stant the  deed  was  delivered,  passing  ai 
once  beyond  the  power  of  the  trustee  to  In- 
cumber It,  even  for  the  purchase  money.  It 
IB  no  doubt  true  that.  If  a  trustee  has  already 
received  the  legal  title  to  land  belonglug  to 
the  trust,  he  may  not  afterwards  Incumber 
It,  imless  empowo'ed  by  a  court,  or  expressly 
or  Impliedly  authorized  by  the  instrument 
creating  the  trust;  but  to  say,  as  is  now  said, 
that,  if  a  trustee  lawfully  uses  $2,000  of 
tmst  funds  to  buy  a  farm  worth  |3,000,  he 
cannot  bind  the  land  by  a  mortgagee  for  the 
balance  of  the  purchase  money  unless  he 
has  received  express  authtxity  to  incumb^, 
la  a  proposition  which  does  not  commend  it- 
self either  to  the  reason  or  to  the  sense  of 
fairness.  In  such  a  purchase  the  trustee 
really  buys  no  more  than  he  pays  for.  In 
form  he  receives  the  whole  legal  title,  but  his 
actual  interest  In  the  land  Is  only  what  re- 
mains after  he  pays  to  the  vendor,  from 
time  to  time,  the  annual  value  of  the  mort- 
gage. In  substance,  the  vendor  continues  to 
be  a  part  owner  of  the  land.  He  did  own 
the  whole  of  it,  and,  while  he  transferred 
the  legal  title  with  one  hand,  he  took  back 
a  real,  definite  interest  with  the  other,  so 
that  it  may  truthfully  be  said  that  at  no 
point  of  time  was  bis  grasp  so  for  relaxed 
as  to  enable  the  tmst  to  seize  what  it  did 
not  buy,  and  never  was  Intended  to  have. 

"Indeed,  another  fact  in  the  transaction 
before  us  Shows  plainly  how  untenable  is 
the  defendant's  position.  The  deed  for  the 
land  jCreferred  to  in  his  affidavit)  is  made  ex- 
press^ subject  to  a  widow's  dower  of  $890. 
Surely,  he  does  not  contend  that  the  title 
passed  to  the  trust  free  of  this  incumbrance; 
and  yet,  if  it  did  not  so  pass,  It  is  hard  to 
give  any  reason  why  the  vendor  might  not 
refuse  to  sdl  except  subject  to  a  second  in- 
cumbrance. If  the  first  was  superior  to  the 
trust,  why  is  not  the  seomd?  In  truth  the 
transaction  was  a  imit,  the  vendor  saying, 
'I  will  transfer  the  whole  legal  title  to  yon 
on  condition  that  you  pay  me  a  certain  sum 
of  money,  and  take  the  land  subject  to  the 
dower  which  is  now  upon  It,  and  subject,  also, 
to  my  daim  of  $1,000  for  unpaid  purchase 
money,'  and  the  vendee  saying,  'I  acc^t 
these  terms.'  How  can  the  latter  repudiate 
one  term  of  this  contract. on  the  pretense  that 
part  of  it  tO(di:  effect,  and  part  of  it  did  not? 
In  fSct,  the  defendant  did  not  offer  any  ar- 
gument in  supxwrt  of  his  position,  but  con- 
tented himself  with  citing  Wllhelm  v.  Fol- 
mer,  6  Pa.  St.  206,  as  a  decisive  authority 
in  his  fbvor.  The  syllabus  of  that  case  is 
imperfect,  and  conveys  a  wr6ng  Impression; 
neither  is  the  case  wdl  reported;  but  the 
tacts,  so  far  as  they  can  be  gathered,  present 
a  situation  very  different  from  the  one  be- 
fore us.  There,  the  trust  was  created  by  an 
instrument  to  which  the  voidor  and  vendee 
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were  parties,  and  therefore  the  vendor  knew 
the  terms  of  the  trust  and  the  powers  of  the 
trustee.  Here,  the  trust  Is  created  by  a  will 
of  which  the  vendor  Is  not  averred  to  have 
had  any  knowledge;  the  vendor  did  not 
formally  convey  the  land  to  be  held  In  trust; 
and  we  are  apparently  asked  to  assume 
that  the  vendor  knew  of  the  trust,  and  knew 
that  the  trust  funds  were  being  used,  merely 
because  the  vendee  Is  described  in  the  deed 
as  'executor  and  trustee  under  the  last  will 
and  testament  of  Malinda  Albert'  It  would 
have  been  easy  to  aver  the  vendor's  knowl- 
edge of  these  facts;  but,  as  the  case  stands, 
the  vendor  may  as  readily  have  supposed 
that  the  vendee  (who  is  the  father  of  the 
cestuls  que  trustent)  was  apidylng  his  in- 
dividual money  to  the  purchase,  and  was 
thus  enlarging  the  trust  estate  of  his  chil- 
dren. This  defect  In  the  affidavit  Is  serious, 
and  is  enough.  In  Its^,  to  distinguish  the- 
case  from  Wllhelm  v.  Folmer. 

"But  there  are  other  differences  quite  as 
important  There,  the  deed  was  made  to 
the  trustee  on  February  Uth,  but  he  did 
not  give  the  judgment  In  controversy  until  the 
18th  of  that  month,  and  it  was  not  entered 
until  the  25th.  Being  a  judgment  and  not 
a  mortgage,  this  unex^alned  delay  Ixroke 
the  continuity  of  the  transaction,  (Love  v. 
Jones,  4  Watts,  469;  Jacobs'  Appeal,  23  Pa. 
St  477;  Snyder's  Appeal,  91  Pa.  St  477,) 
thus  bringing  the  case  within  the  principle 
of  Kauffelt  v.  Bower,  7  Serg.  &  R.  64.  More- 
over, while  the  deed  to  Wllhelm  seems  to 
have  been  in  trust,  the  judgmait  which 
he  gave  appears  to  have  been  In  his  in- 
dividual name,  and  this  (it  Is  said  by  the 
court  on  page  301)  was  the  true  agreement 
of  the  parties.  Mr.  Justice  Bell  says:  'By 
the  articles  stipulating  the  terms  of  the 
purchase,  the  vendor  agreed  to  accept  8am- 
ud's  judgm«it  note,  as  It  Is  called,  to  se- 
cure payment  of  the  balance  of  tiie  purchas<r 
money,  which  created  a  mere  personal  obU-- 
gatlon  binding  the  obligor.'  An  effort  was 
made  to  modify  this  agreement  by  proof  of 
an  'und»8tandlng'  that  the  land  was  to  be 
bound,  but  (the  court  goes  on  to  say)  'w&!e 
It  even  conceded  that  such  a  parol  under- 
standing, If  properly  had,  could  be  made  ef- 
fective to  charge  the  trust  estate  with  the 
lien  of  the  Judgment,  there  Is  nothing  in 
the  case  showing  such  agreement  by  persons 
entitled  to  make  It'  In  the  case  before  us, 
the  incumbrance  is  by  a  mortgage  specifical- 
ly pledging  the  land,  and  not  by  Judgment. 
The  mortgage  is  made  ui>on  the  same  title 
conveyed  by  the  deed,  whatever  that  title 
may  be;  it  is  expressly  declared  to  be  for 
purchase  mmey;  It  was  made  only  a  few 
days  after  the  deed,  and  both  were  recorded 
on  the  same  day,  only  a  week  aftw  the  title 
passed,  and  thus  the  continuity  of  the  trans- 
action is  undoubted.  Act  1820,  {  1,  7  Smith 
Laws,  803.  A  vendw  can  do  no  more  than 
this  to  show  his  purpose  not  to  let  go  his 
hold  upon  so  much  of  his  land  as  he  has  not 
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beea  paid  for;  and  In  otir  opinion  tbis  is 
Plough  to  bind  the  land,  even  against  a  trus- 
tee TTlio  Is  bnying  the  land  in  the  exorcise 
of  his  trust,  although  he  may  not  have  an 
erptean  power  to  incumber. 

"There  is,  however,  another  ground  on 
which  this  affidavit  may  be  fairly  declared 
Insufficient  The  will  of  Mallnda  Albert  de- 
vised to  the  trustee  certain  land  in  trust, 
and  empowered  him  to  sell  it  'at  such  price 
or  iMTices  as  he  may  deem  best  to  the  ad- 
vantages of  my  said  children,  and  to  reinvest 
said  proceeds  in  other  real  estate.  ♦  »  •• 
This  power  to  "reinvest'  may  with  great  pro- 
Ifflety  be  hdd  to  authorize  impliedly  the  mort- 
gage in  question.  The  power  to  reinvest  is 
general.  The  trustee  is  not  restricted  to  the 
purchase  of  another  piece  of  land  predsdy 
equal  in  value  to  the  price  which  be  may 
receive  for  the  farm  devised;  and,  if  he  may 
buy  a  somewhat  more  valuable  property  in  the 
belief  that  the  purchase  Is  judicious,  he  must 
liave  the  power  to  pledge  the  land  for  the 
payment  of  the  surplus.  That  the  trust  may 
keep  the  land  vrlthout  paying  for  it,  and,  if 
the  mortgage  had  been  for  the  whole  pur- 
ctiase  money,  the  defense  would  be  equally 
good  or  equally  bad,  is  a  proposition  which 
can  hardly  hope  to  be  rec^ved  with  favor 
before  any  tribunal,  and  no  court  adminis- 
tering equity  will  accede  to  it  unless  com- 
p^ed  to  do  so  by  some  rigid  rule  of  law  or 
by  consideratlMis  of  public  p<dicy.  We  di- 
rect Judgm«it  to  be  entered  in  favor  of  the 
plalntMF  for  want  of  a  sufficient  affidavit  of 
defense,  the  amount  to  be  liquidated  by  the 
prothonotary." 

Basdar  Boyer,  for  appellant  A.  Frank 
Seltzer,  for  appellee. 

PEB  CURIAM.  This  is  a  scire  facias  mi  a 
purchase-money  mortgage  given  by  the  de- 
fendant to  the  plaintiff.  The  affidavit  in- 
terposed by  the  mortgagor  was  adjudged  in- 
sufficient, and  rightly  so,  as  we  think.  All 
that  can  be  profitably  said  In  relatlcn  to  (be 
proposition  for  wiiich  he  contends  will  be 
found  in  the  clear  and  able  opinion  of  the 
learned  Judge  of  the  common  pleas.  On  that 
opinlcn  we  affirm  the  Judgment 


(M  N.  J.  L.  422) 

STATB  (STROUD,  Prosecutor)  v.  CON- 
SUMERS' WATER  00.  et  al. 
(Supreme' Court  of  New  Jersey.     March  6, 
1894.) 

RPEOUL  Ei-BCTioNS— Notice— MuHiciPAi.  Indbbt- 
BDNESS— Yaliditt  ov  Orsinamoe — Cbrtiosabi. 

1.  When  a  statute  directs  that  notice  of 
an  election  shall  be  given  for  at  least  six  days, 
the  method  of  computation  is  to  include  either 
the  day  when  the  notice  was  given  or  the  day 
of  the  election,  and  to  exclude  the  other  day. 

2.  The  amount  of  debt  which  a  city  can 
incur  in  the  purchase  of  waterworks  under  the 
acts  (Revision,  p.  723,  §  43;  Supp.  Revision,  p. 
6(t9,  S  783)  is  not  restricted  by  a  limitation  of 
Indebtedness  contained  in  the  city  charter. 


8.  A  city  under  these  acts  can  purchase  the 
waterworks  of  more  than  one  company. 

4.  An  ordinance  providing  for  the  pnrdiasc 
by  a  city  of  the  propoty  of  a  water  company, 
stock  in  which  company  was  held  by  four  mem- 
bers of  the  common  council  who  voted  for  the 
ordinance,  is  illegal,  because  opposed  to  the 
policy  and  intent  of  section  44  of  the  crimes 
act  (Supp.  Revision,  p.  200.) 

6.  It  would  seem  that  such  ordinance  is 
also  voidable  at  common  law,  because  its  pas- 
sage was  for  the  purchase  of  property  in  which 
the  agents  of  the  ci^  were  interested. 

6.  A  resident  of  the  city  who  pays  a  poll 
tax  only  can  prosecute  a  wnt  of  certiorari  to 
test  the  legally  of  audi  ordinance. 

Cortlorail  at  the  suit  of  Robert  Stroud 
against  the  Consumers'  Water  Company  and 
the  Atlantic  City  Wato^works  Company  to 
review  ordinances  of  the  common  council  of 
Atlantic  City  touching  the  purchase  of  water- 
works.   Judgment  for  prosecutw. 

Argued  November  term,  1893,  before  DB- 
PUE,  VAN  SYCKBL,  and  BEBD.  J  J. 

J.  J.  Crandall,  for  prosecutor.  A.  B.  Eindi- 
cott  for  respondent  Atlantic  City.  W.  E. 
Potter,  for  respondent  Consumers'  Watar  Co. 
Joseph  Thompson,  for  respondent  Atlantic 
City  Waterworks  Co. 

REED,  J.  On  June  30, 1892,  a  special  Sec- 
tion was  held  in  Atlantic  City  in  respect  to 
the  acceptance  of  the  provisions  of  "An  act 
to  enable  cities  to  supply  the  inhabitants 
thereof  with  pure  and  wholesome  wator," 
and  the  supplements  thereto.  Revision,  p. 
720;  Supp.  Revision,  p.  665*61  seq.  The  pro- 
visions of  the  act  were  assented  to  by  a  ma- 
jority of  the  legal  dectws  voting  at  said  elec- 
tion. There  were  at  this  time  two  wat»  com- 
panies engaged  in  supplying  water  to  the  in- 
habitants of  the  city.  Under  colw  of  the  pro- 
visions of  the  act  mentioned,  and  its  supple- 
ments, the  common  council  of  Atlantic  (3ty, 
on  October  17,  1892,  passed  an  ordinance  pro- 
viding for  the  purchase  of  the  propa:ty  and 
franchise  of  the  Consumers'  Water  Compa- 
ny for  the  sum  of  $200,000,  payable  in  bonds 
of  the  dty;  and,  on  December  19,  1892,  pass- 
ed a  similar  ordinance  for  the  purchase  of 
the  property  and  franchise  of  the  Atlantic 
City  Waterworks  Company  for  the  sum  of 
$500,000,  payable  in  bonds  of  the  dty.  The 
terms  of  purchase  contained  in  the  respective 
ordinances  were  accepted  by  each  of  the  re- 
pecUve  companies.  The  ordinances  mention- 
ed are  now  attadeed. 

The  legality  of  these  ordinances  is  challen- 
ged upon  several  grounds.  The  first  of  these, 
in  logical  drder.  Is  the  one  wliich  denies  that 
the  statute,  under  the  provisions  of  which 
the  munidpal  action  was  taken,  was  ever 
legally  accepted  by  Atlantic  City.  The  point 
made  under  this  head  Is  that  the  statutory 
notice  of  the  special  election  hdd  to  obtain 
the  sentiment  of  a  majority  of  the  legal  dect- 
ors  of  Atlantic  City  was  not  given,— that  the 
notice  which  was  given  was  only  a  five  days' 
Instead  of  a  six  days'  notice.  The  statute 
(Revision,  p.  725,  {  52)  requires  notices  of  the 
special  elocti<«  to  be  set  up  and  published  at 
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least  stx  days  previoxis  to  the  day  of  election. 
The  notices  -were  given  Jime  24tli,  and  the 
Section  was  held  June  30th.  By  excluding 
one  and  including  the  oth»  of  these  days  In 
the  computation,  It  appears  that  six  days'  no- 
tice was  given.  This  method  of  computation 
Is  the  mode  adopted  in  this  state,  unless  the 
requlremrait  Is  that  the  days  shall  be  entire 
days.  Den  ▼.  Fen,  8  N.  J.  Law,  803;  State 
V.  Inhabitants  of  Naeih  Bergen,  39  N.  J.  Law, 
694,  695;  McCulloch  v.  Hopper,  47  N.  J.  Law, 
189.  Nor  do  the  words  "at  least  six  days" 
imply  more  than  that  six  days'  notice  shall 
be  given.  The  Justice's  conrt  act  requires 
that  all  summons  shall  be  served  at  least  five 
days  bef(H«  the  time  of  appearance.  Under 
this  act,  the  true  mode  is  to  exclude  dthor 
the  day  of  service  or  of  appearance,  and  to 
Include  the  other.  Day  v.  Hall,  12  N.  J.  Law, 
203.  Whatever  differences  of  view,  in  re- 
spect to  the  force  which  should  be  given  to 
the  words  "at  least,"  may  exist  elsewhere,  it 
is  settled  here  that  they  do  not  change  the 
•  requirement  of  a  certain  number  of  days'  no- 
tice into  a  requirement  that  the  days  shall  be 
entire.   The  notice  was  sufficient 

The  next  objection  is  that  the  amount  of 
the  Indebtedness  which  will  be  imposed  on 
the  city  by  these  purchases  is  In  excess  of 
the  amount  to  which  the  city  indebtedness  Is 
limited  by  the  city  charter.  The  charter  lim- 
itation is  ^35,000.  The  proposed  cost  of  the 
two  worlds  is  $700,000.  If  these  purchases 
are  within  the  restraining  clause  of  the  char- 
ter, the  ordinances  are  ultra  vires.  But  an 
inspection  of  the  statntes  authorizing  the 
purchase  of  waterworlis  Will  display  an  in- 
tention that  the  only  limitation- to  be  put  up- 
on the  amount  of  the  cost  and  expense  of 
carrying  out  the  i>ower  conferred  Is  the  limi- 
tation contained  In  the  act  itself.  By  the 
original  act  (Revision,  p.  723,  f  43)  the 
amount  of  debt  which  could  be  incurred  was 
$80,000,  and  by  the  supplement  (Supp.  Revi- 
sion, p.  669,  I  783)  this  amount  was  changed 
to  $1,000,000.  The  express  poww  to  issue 
bonds  up  to  this  amount,  the  provision  for 
the  application  of  the  water  rents  to  the  pay- 
ment of  this  debt,  and,  Indeed,  the  whole 
scope  of  the  statutory  scheme,  displays  a 
clear  intent  that  the  amount  of  this  munici- 
pal indebtedness  springing  out  of  these  pur- 
chases is  controlled  entirely  by  the  terms  at 
this  statute. 

The  next  objection  is  that  the  statute  did 
not  empower  the  common  council  to  buy  two 
water  plants.  We  think  that  the  statute 
<flearly  confers  this  power.  The  purpose  of 
the  act  is  to  enaUe  cities,  if  they  wish  to  do' 
80,  to  take  into  their  own  hands  the  supply  of 
water.  It  may  be  supplied  already  by  private 
or  corporate  enterprise,  but  this  act  enables 
the  municipality  itself  to  supply  the  water; 
The  power  to  acccMnpIisb  that  purpose  is 
plenary.  The  city  cah  buy  or  condemn  land 
and  sources  of  water  supidy,  and  build  its 
own  worlds  and  lay  its  own  pipes.  It  can 
buy  a  fully-equipped  plant.    It  can  buy  such 


plant,  and  additional  land  and  water  supi^y. 
It  can  buy  two  or  more  plants,  and  additional 
land  and  water  soiunes.  It  can  do  all  this, 
under  the  power  granted,  so  long  as  the  exer- 
cise of  the  power,  in  view  of  present  and 
future  municipal  needs,  is  not  so  grossly 
abused  as  to  call  for  the  supervisory  interpo^- 
tlon  of  this  court. 

The  next  objection  is  that  the  ordinances 
are  illegal  because  four  of  the  members  of 
the  common  council  who  voted  for  them  were 
stockholders  in  the  Consumers'  Water  Com- 
pany. The  point  made  Is  that  the  common 
council  was  the  agent  of  Atlantic  City  in 
making  these  purchases,  and  that  four  of 
its  members  were  adversely  interested  as  part 
owners  of  the  property  of  the  Consum«»' 
Water  Company,— that  the  contract  is  void- 
able at  the  instance  of  the  city,  or  a  taxpayer 
of  the  city.  "It  Is  a  fundamental  rule,  appli- 
cable to  both  sales  and  purchases,  that  an 
agent  employed  to  sell  cannot  make  himself 
tJie  purcliaser;  nor.  If  employed  to  purchase, 
can  he  be  himself  the  seller.  The  expedien- 
cy and  Justice  of  this  rule  are  too  obvious  to 
require  explanation."  Dunlap,  Paley,  Ag. 
mnrg.  p.  33.  Indeed,  this  doctrine  is  so  en- 
tirely settled  that  citation  of  authorities 
would  be  wasted.  Nor  is  this  doctrine  con- 
fined to  transactions  ot  private  agents.  It 
is  applicable  whenever  the  fiduciary  relation 
arising  out  of  the  contract  or  condition  of 
agency  exists.  The  rule  Is  enforced,  whether 
tile  agency  is  public,  quasi  public,  or  private. 
"It  is  weU  settted,"  says  Mr.  Beach,  "that  di- 
rectors Of  managers  of  corporations  and  oth- 
&  companies  are  equally  within  the  rule 
which  guards  and  restrains  the  dealings  and 
transactions  between  trustee  and  cestui  que 
trust,  and  agent  and  his  principal;  directors 
and  managers  being  in  fact  trustees  and 
agents  of  the  bodies  represented  by  them."  1 
Beach,  Priv.  Corp.  {  240.  Again,  in  section 
242,  he  says:  "Directors  are  disqualified  from 
acting  In  the  right  and  behalf  of  themselves 
and  of  their  companies  at  the  same  time; 
and  transactions  with  themselves,  or  wherein 
they  are  interested,  are  voidable,  either  by 
the  company,  or  by  its  stockholders,  or  by 
its  creditors."  A  director  of  a  corporation 
oannot  make  for  himself,  or  for  his  own  ben- 
efit, a  contract  which  will  bind  the  company. 
The  contract  may  be  repudiated  by  the  com- 
pany at  the  Instance  of  a  stockholder.  Guild 
V.  Parker,  48  N.  J.  Law,  480.  The  limita- 
tions upon  this  doctrine,  as  well  as  its  appll- 
oabllity  to  corporatlcms  and  their  directors,  Is 
illustrated  in  the  case  of  Stewart  v.  Railroad 
Co.,  38  N.  S.  Law,  G05,  decided  In  the  court  of 
errors.  The  Mcnris  Cannl  &  Banking  Com- 
pany had  entered  Into  a  contract  with  Stew- 
art to  lease  to  him  a  number  of  canal  boats, 
and  to  allow  to  him  and  to  refuse  to  others 
a  special  drawba<^  from  the  amount  of  toUs 
which  were  payable  according  to  the  printed 
rates  of  tolls.  Stewart  was,  at  the  time  of 
the  execution  of  the  contract,  one  of  the 
directors  of  the  Canal  &  Banking  Company. 
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The  doctrine  announced  was  that  this  con- 
tract was  voidable  at  the  option  of  the  com- 
pany, exercised  within  a  reasonable  time. 
Mr.  Justice  Dixon,  spealdng  for  the  court, 
said:  "The  rice  which  Inheres  In  the  Judg- 
ment of  B.  Judge  In  tiis  own  cause  contam- 
inates the  contract.  The  mind  of  the  director 
or  trustee  Is  the  forum  in  wliich  he  and  his 
cestui  que  trust  are  urging  their  rival  claims, 
and  when  Iiis  opposing  litigant  appeals  from 
the  Judgment  there  pronounced  that  Judg- 
ment must  falL"  It  matters  not  that  the 
contract  may  seem  a  fair  one.  Fraud  is  too 
cunning  and  evasire  for  courts  to  establish 
a  rule  that  invites  its  presence.  Again,  the 
learned  Justice  remarks:  "The  application  of 
the  rule  is  most  frequent  in  the  relations  be- 
tween vendor  and  purchaser,  but  its  reason 
and  force  extend  to  all  agents  and  trustees, 
public  and  private.  It  has  not  always  pre- 
sented itself  to  the  minds  of  Judges  In  its 
full  scope.  At  times  they  have  been  seduc- 
ed into  listening  to  suggestions  that  the  dr- 
comstances  of  the  special  case  showed  the 
absence  of  fraud  and  overreaching.  At  oth- 
er times,  they  have  intimated  that  the  cestui 
que  trust  must  seek  his  relief  in  equity,  but 
the  strcmgest  intellects  have  enunciated  the 
rule  with  its  utmoet  vigor  and  in  its  broadest 
extent"  As  already  observed,  this  doctrine 
applies  not  only  to  private  ag^its,— to  agents 
of  ccHrporations  quasi  public,— but  to  public 
agents,  as  welL  Mechem,  Pub.  Off.  {  840. 
One  of  the  trustees  of  a  school  district  can  en- 
ter into  no  contract  to  famish  labor  or  ma- 
terials to  build  a  schoolhouse  which  will  tdnd 
the  district  Pickett  v.  School  Dlst,  25  Wis. 
551;  Currie  v.  SchcxA  Dlst,  35  Minn.  163,  27 
N.  W.  922.  Where  certain  freeholders  wore 
appointed  to  constitute  a  board  to  act  for 
certain  townships,  under  an  act  for  the  im- 
provement of  a  liarbor,  a  contract  made  with 
a  part  of  said  freeholders  to  build  piers,  al- 
though said  part  was  less  than  a  majority, 
was  held  void.  People  v.  Overyssel  Tp. 
Board,  11  Mich.  222.  An  employment,  by 
or  under  authority  of  the  common  coundl  of 
a  city,  of  one  of  its  members  to  render  serv- 
ices for  the  city  is  against  public  policy,  and 
no  action  can  be  maintained  against  the  dty 
to  recover  for  services  rendered.  Smith  v. 
Oity  of  Albany,  61  N.  Y.  444.  There  was  a 
statute  making  it  unlawful  for  a  member  of 
any  common  council  of  any  city  in  the  state 
to  become  a  contractor  under  any  contract 
authorized  by  the  common  council,  and  au- 
thorizing such  contracts  to  be  declared  void 
at  the  instance  of  the  dty.  It  was  held  that 
fhis  statute  was  only  declaratory  of  the  com- 
mon law,  as  it  existed  previous  to  its  passage. 
From  the  general  prevalence  of  this  doc- 
trine in  all  dasses  of  agendes,  and  the  strlct- 
.  ness  with  whJdi  it  has  been  held  in  this 
state,  it  would  seem  that,  aside  from  any 
statutory  condemnation,  the  contract  created 
by  the  ordinance  and  its  acceptance  is  void- 
able. The  suggestlcD  that  the  passage  of  the 
ordinance  was  a  legislative  act,  only,  cannot 


be  entertained.  It  was  a  quasi  Judicial  act. 
The  common  council,  in  making  this  pur- 
diase,  wa«  agents  of  the  dty,  bound  to  ex- 
ercise their  Judgment  for  the  interests  of  the 
InlmbltantB  of  the  dty,  imlnfluenced  by  any 
advene  Interest  It  is  not  essential,  how- 
ever, tliat  the  V(rfdability  of  this  contract 
should  be  rested  upon  the  common  rule  al- 
ready discussed.  It  appears  that  contracts 
of  this  class  have  received  the  condemna- 
tion of  the  legislatura  This  appears  by  the 
forty-fourth  section  of  the  crimes  act,  in 
Supplement  to  the  Bevlsion,  p.  200.  -This 
sectiMi  provides  that  "if  any  member  of 
any  •  •  *  board  of  common  council- 
men  of  any  dty  •  •  •  shall  be  directly 
or  Indirectly  Interested  in  furnishing  any 
goods,  chattels,  supplies  or  prop^ty  of  any 
kind  whatsoever  to  or  tor  •  •  •  dty, 
the  contract  or  agreement  for  which  is  made, 
or  the  expense  or  consideration  of  which  is 
paid  by,  the  •  •  »  conndl  of  which 
such  member  is  a  part,  shall  be  deemed 
guilty  of  a  misdemeanor."  While  the  sec- 
tion contains  much  beside,  it  containa  clear- 
ly the  provision  above  set  forth.  This  lan- 
guage with  equal  .deameas  Indudes  the  con- 
tract in  question.  Four  of  the  members  of 
the  common  coundl  of  Atlantic  City  wo'e 
Interested  in  furnishing  the  property  of  the 
Consumers'  Water  Company  to  the  dty,  the 
dty,  the  expense  or  consideration  of  which 
is  paid  by  the  council  of  which  these  four 
members  are  a  part  The  invalidity  of  the 
contract  therefore,  rests  uikmi  the  doctrine 
that  a  CMitract  la  illegal  if  it  be  opposed  to 
the  general  policy  and  inteat  of  a  statute. 
Melliss  V.  Board,  16  Q.  B.  DIv.  446;  Milford 
▼.  Water  Co.,  124  Pa.  St  610,  17  AU.  185; 
State  V.  Mayor,  etc.,  of  Jersey  City,  34  N.  J. 
Law,  390.  I  regard  this  case  as  directly 
ruled  by  the  case  last  dted.  The  statute 
under  which  that  decision  was  made  is  simi- 
lar to  the  one  already  mentiraaed.  Two  of 
the  monbers  of  the  common  council  ot  J»- 
sey  City,  In  that  case,  were  interested  in 
the  property  purchased;  In  this  case  four. 
The  condltloiis  existing  in  that  case  exist 
In  this.  I  may  remark  ttiat  the  invalidity  of 
such  a  contract  in  no  way  rests  upon  a  crim- 
inal intent  in  those  members  who  voted  for 
it  I  suppose  none  of  the  four  had  in  mind 
the  existence  of  tlUs  statute.  The  rule  is 
one  of  policy,  whidi,  without  regard  to  in- 
tention, inexorably  reaches  all  contracts 
which  contravene  the  purposes  of  the  law. 
Having  reached  the  conclusion  that  the  ordi- 
nance for  the  purchase  of  the  property  of  the 
Consumers'  Water  Company  is  invalid,  the 
question  remains  whether  tills  result  affects 
the  later  ordinance  for  the  purchase  of  the 
property  of  the  Atlantic  City  Waterworks 
Company.  I  think  it  does.  My  reading  of 
the  testimony  lias  left  the  impression  that  it 
is  not  probable  that  the  second  ordinance 
would  have  been  passed,  had  it  not  been 
that  the  other  ordinance  had  been  passed 
and  accepted.    There  seems  to  Iiave  been  a 
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purpooe  to  get  both  works,  and  I  tblnk  each 
company  was  willing  that  common  council 
Bhonld  purchase  the  works  of  the  other  com- 
pany if  it  purchased  its  own  plant.  The  wa- 
ter committee  of  common  council  met  the 
representatives  of  both  companies  together, 
-called  In  the  members  of  council,  the  water 
.xjmblne,— In  regard  to  contracts  for  furnish- 
ing water.  On  the  night  when  this  commit- 
tee reported,  the  first  ordinnnco  was  Intro- 
duced. After  the  passage  of  this  ordinance, 
there  was  -  the  purpose  of  purchasing  the 
utber,  because  the  first  contract  had  been 
>nade.  The  members  who  voted  for  the  first, 
became  they  had  so  voted,  were  Inclined  to 
vote  for  the  second  ordinance,  not  only  to 
sabBfire  the  purpose  of  controlling  both 
plants,  but  to  avoid  incurring  a  suspicion  of 
partiality  towards  the  owners  of  the  flrst- 
mentloned  plant.  The  two  ordinances  seem 
to  be  so  entangled  in  the  transaction  that  I 
think  the  Illegality  of  the  first  purchase  af- 
fects the  second  purchase. 

The  remaining  question  is  whether  the 
prosecutor  of  this  writ  has  such  an  interest 
as  will  support  his  position.  He  Is  a  resi- 
dent of  Atlantic  City,  and  pays  a  poll,  but  no 
property,  tax  In  the  dty.  He,  however,  as 
a  resident  in  the  dty,  pays  all  the  tax  which 
the  law  Imposes  upon  him.  The  resident 
who  Is  liable  to  a  property  tax  in  Atlantic 
City  to-day  may'  have  no  property  taxable 
there  the  next  month  or  the  next  year,  and 
he  who  is  now  without  may  soon  possess  it. 
He  may  earn  it,  or  nontaxable  property  may 
be  transmuted  into  a  taxable  shape.  It 
would  be  a  narrow  dlstinctioji  to  draw  to  hold 
that  a  cltieen  who  pays  a  trivial  property  tax 
Is  a  competent  prosecutor,  and  that  one  who 
may  soon  be  liable  to  pay  a  much  greater  tax 
Is  incompetent  to  test  the  legality  of  a  trans- 
action which  wUl  result  in  imposing  a  bur- 
den of  debt  upon  his  municipality  for  a  gen- 
eration. The  city  Itself  is  represented  by 
tbose  who  passed  this  ordinance,  and,  there- 
fore, the  only  persons  who  will  and  can  take 
measures  to  test  Its  legality  are  residents, 
and  the  use  of  the  writ  for  such  a  purpose 
should  be  liberally  granted.  The  ordinances 
are  set  aside. 


TRIM3Iini  V.  TODD. 

(Conrt  of  Chancery  of  New  Jersey.     Feb.  24, 
1894.) 

EZSCUTOBII— RlOB*  TO  PROmS  or  DbVISSD  ttMkJf 

TT — Abatement  or'SuiT  oh  Rehoval. 

1.  Where  testator  devises  his  realty,  bat 
Us  personalty  is  insufiicient  to  pay  bis  debts, 
his  executor  can  appropriate  the  rents  of  the 
realty  which  fall  due  after  testatoi'a  death  to 
the  discharge  of  the  debts,  rather  than  to  sell 
the  realty,  or  any  port  thereof. 

Z  A  suit  by  an  executor,  as  such,  abates 
on  his  removal  from  office,  and  is  soBpended 
for  an  purposes  where  no  other  person  is  ap- 
IKdnted  to  represent  the  estate. 


Bill  by  Martin  h.  Trimmer,  as  executor,  to 
enjoin  Jane  B.  Todd  from  prosecuting  an  ac- 
tion at  law.    Injimctlon  denied. 

Charles  A.  Skillman,for  complainant.  John 
N.  Voorbees,  for  defendant 

BIRD,  V.  C.  In  this  case  a  bill  Is  filed  for 
an  injunction  restraining  the  defendant  from 
prosecuting  an  action  at  law.  The  complain- 
ant, as  executor,  complains  that  the  defend- 
ant Is  making  use  of  legal  proceedings  to  ob- 
tain an  inequitable  advantage.  The  defendant 
is  the  widow  of  the  testator.  The  testator 
gave  to  her  a  life  estate  in  all  his  lands  during 
the  term  of  her  natural  life.  At  the  time  of 
the  death  of  the  testator  there  was  a  peach  crop 
coming  to  matmrity  upon  the  premises.  The 
testator  in  his  lifetime  had  entered  into  some 
arrangement  with  a  third  person  to  cultivate 
bis  farm,  and  take  care  of  these  peadies,  for 
a  certain  proportion  of  the  crops,  indudlnp 
the  crop  of  peaches.  After  the  death  of  the 
testator,  the  tenant  gathered  and  marketed 
the  peaches,  and  collected  the  proceeds  there- 
of, as,  by  the  understanding  between  him  and 
the  testator,  he  had  a  right  to  do.  The  exec- 
utor, being  convinced  that  the  debts  of  the 
testator  very  much  exceeded  his  personal  es- 
tate, induced  the  tenant  to  pay  to  falm,  in- 
stead of  to  the  widow,  the  one-half  of  the 
peach  money  which  he  had  received  upon  the 
sale  of  the  peaches  as  aforesaid.  Upon  do- 
ing this,  the  executor  ent«ed  Into  some 
agreement,  by  which  he  promised  to  indem- 
nify the  tenant  To  recover  these  moneys, 
the  widow  brought  suit  against  the  tenant 

The  executor  by  his  bill  presents  these 
facts,  and  alleges  that,  since  the  personal  es- 
tate is  insufildent  to  pay  the  debts  of  the  tes- 
tator, it  Is  but  equitable  that  the  rents  and 
profits  of  the  estate  which  fell  due  after  the 
death  of  the  testatw  Should  be  taken  by 
him,  and  be  appropriated,  as  far  as  they  will 
go,  to  the  discharge  of  th»  debts,  rather  than 
to  sell  the  real  estate^  or  any  portion  there- 
of, for  that  purpose;  insisting  that  the  debts 
are  a  superior  lien.  Upon  the  presentation 
of  the  bill  an  order  to  show  cause  was  award- 
ed. When  this  order  to  show  cause  came  oa 
to  be  heard,  it  was  shown  by  the  answer  and 
affidavits,  and  admitted  by  counsel  for  the 
complainant  that  the  executor  had  been  re- 
moved from  bis  office  by  the  order  of  the 
orphans'  court  of  the  county  of  Hunterdon. 
It  is  also  admitted  that  from  this  order  an 
appeal  has  been  taken.  With  these  facts  es- 
tablished by  affidavit  or  admitted,  it  seems 
quite  impossible  upon  this  application  for  the 
court  to  take  any  steps  whatever.  The  mo- 
tion for  the  injunction  is  made  by  the  coimsel 
for  the  complainant  in  the  cause.  He  Is  com- 
plainant as  executor,  not  in  his  own  right 
He  having  been  removed,  since  the  filing  of 
the  bill,  from  office,  there  is  co-talnly  an 
abatement  of  the  suit  The  court  can  there- 
tore  make  no  order  in  behalf  nf  him,  or  in  his 
interest  or  in  behalf  of  the  estate  which  be 
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represented  nntil  Hie  rerlTor,  or  until  it  hap- 
pen that  there  Is  a  complainant  representing 
the  estate  of  the  deceased,  aa  I  understand  In 
such  a  case  the  cause  cannot  be  proceeded 
with  until  the  cause  Is  revlTCd,  or  the  abate- 
ment in  some  way  cured.  Daniell,  Ch.  Fr.  p. 
1542.  All  orders  made  pending  such  abate- 
ment wUl  be  considered  nugatory,  and  upon 
application  will  be  discharged.  Id.  In  such 
cases  a  reasonable  time  is  allowed  to  those 
interested  to.  revive  a  suit,  but,  if  no  steps 
are  talten  for  that  purpose,  the  defendant 
may  give  notice  of  an  application  that,  unless 
the  suit  is  revived  within  a  reasonable  time, 
a  motion  will  be  made  to  dismiss  the  bill. 
Id.  p.  1543.  In  these  cases  his  position  plain- 
ly is  that  they  are  representatives  of  the  de- 
cedent, or  persons  who  stand  In  a  position 
to  take  his  place,  In  case  tliey  desired  to  do 
80.  No  such  condition  exists  In  the  case  un- 
do* ccmsideration.  Since  the  ord^  removing 
the  complainant  in  this  cause  from  the  office 
of  executor,  no  other  person  has  been  appoint- 
ed administrator  with  the  wUl  annexed,  or 
othwwise,  to  take  his  place.  Therefore,  we 
are  confronted  with  the  fact  that  the  suit 
has  totally  abated,  and  also  with  the  fact 
that  there  Is  no  person  representing  the  es- 
tate of  the  deceased  upon  whom  any  notice 
for  any  purpose  can  be  served.  I  think  .that 
the  reasoning  of  the  vice  chancellor  in  the 
case  of  Lee  v.  Lee,  1  Hare,  617,  must  be  re- 
garded as  conclusive  upon  the  question  as  to 
the  real  status  of  such  a  case.  It  seems  to 
me  to  be  suspended  for  all  purposes  abso- 
Intdy.  In  other  words,  the  case  Is  as  though 
it  had  never  been  Instituted,  and  every  per- 
son is  at  liberty  to  act  as  though  no  bill  had 
been  filed,  or  any  order  to  show  cause  made. 
The  orphans'  court  hi  this  case  had  jurisdic- 
tion of  the  question  involved.  This  being  so, 
the  Judgment  or  decree  of  that  court  Is  com- 
plete, and  has  binding  force  until  it  Is  an- 
nulled or  reversed-  Freem.  Judgm.  {  328.  1 
think  the  injunction  asked  for  must  be  de- 
nied, and  the  order  to  show  cause  discharged. 


(56  N.  J.  L.  S4«) 

SPURR  V.  NORTH  HUDSON  COUNTY  R. 

CO. 

(Supreme  Court  of  New  Jersey.     Feb.  23, 

1894.) 

Kbleabb  or  Joint  Tort-Feasor  —  Res  Jddicata. 

1.  In  case  of  a  joint  tort,  the  person  in- 
jured, if  he  accept  satisfaction  from  one  of 
such  tort-feasors,  cannot  sue  the  other. 

2.  One  of  two  tort-feasors,  upon  being  sued, 
pleaded  settlement  by  plaintiff  with  his  defend- 
ant companion.  The  plaintiff  replied  that  such 
settlement  had  been  obtained  by  fraud.  The 
rejoinder  was  that,  upon  bill  filed  by  the  plain- 
tiff to  set  aside  the  settlement  for  fraud,  it  had 
been  established  by  decree.  Held,  that  such  de- 
cree was  conclusive  betwen  the  plaintiff  and 
the  defendant  who  was  not  a  party  to  the  chan- 
cery suit. 

(Syllabus  by  the  Ourt.) 

Action  by  Thomas  Spurr  against  the  North 
Hudson  County  Railroad  Company  to  recov» 


toe  personal  injuries.    Heard  on  demurrer  to 
a  rejoindo*.    Judgment  for  defendant 

Argued  at  November  torm,  1893,  before 
BEASLEY,  O.  J.,  and  GARRISON,  LIPPIN- 
COTT,  and  MAGIB,  JJ. 

Wm.  H.  Davis,  for  plaintiff,  J.  0.  &  S.  A. 
Besson,  tar  defendant 

BEASLEY,  O.  J.  This  is  an  Issue  fasMon- 
ed  by  a  demurrer.  The  facts  are  thus  stated 
In  the  pleadings: 

The  narr.  alleges  that  the  plaintiff,  being  a 
passeng»  in  a  street  car  of  the  defendant, 
was  hurt  by  the  negligent  handling  of  said 
car  by  its  servants;  the  act  of  negligence  be- 
ing the  putting  the  car  In  such  a  position  as 
to  be  run  into  by  a  locomotive  of  the  Penn- 
sylvania Railroad  Company.  To  this  cause  of 
action,  in  a  special  plea,  the  defendant  stated 
that  the  grievance  complained  of,  if  any  such 
there  were,  was  committed  jointly  by  the  de- 
fendant and  the  Pennsylvania  Company,  and 
that  the  plaintiff  by  bis  deed,  and  for  a  cm-- 
tain  consideration  therein  mentioned,  had  re- 
leased unto  the  last-named  company  all 
dalms  and  demands  tor  damages  occasioned 
by  said  supposed  grievance.  The  replication 
to  this  defense  is  that  the  rdeose  and  settle- 
ment just  mentioned  were  made  and  obtain- 
ed from  the  said  plaintiff  by  the  deceit  and 
fraud  of  the  said  Pennsylvania  Company; 
the  same  being  spedfled.  To  this  replication 
the  answer  in  the  defendant's  rejoinder  is  to 
the  effect  that,  upon  a  bill  exhibited  in  the 
court  of  chancery  by  the  plaintiff  against  the 
said  Pennsylvapia  RaUroad  Company  to  set 
aside  the  release  and  settlement  in  questicKi. 
a  decree  was  entered  repudiating  the  alleged 
fraud,  and  validating  said  release  and  settle- 
ment This  rejoinder  provoked  the  demurrer 
now  to  be  disposed  of. 

It  was  admitted  ux>on  the  argument  on  the 
legal  issue  thus  presented  that.  In  the  lan- 
guage of  the  brief  of  the  counsel  of  the  de- 
fendant, "while  separate  suits  may  be 
brought  against  several  defendants  for  a 
joint  trespass,  and  while  there  may  be  a  re- 
covery against  each,  yet  there  can  be  but  one 
satisfaction."  For  this  doctrine,  which  is  not 
disputable,  the  case,  among  others,  of  Living- 
ston V.  Bishop,  1  Johns.  290,  was  cited.  Rec- 
ognizing and  acknowledging  this  principle,  in 
reply  to  a  plea  that  such  a  satisfaction  had 
been  received  for  the  present  jcrfnt  grievance, 
the  plaintiff  replied  that  such  settlement  had 
been  obtained  from  liim  by  the  fraud  of  the 
Pennsylvania  Railroad  Company;  and  this 
assertion  led  to  the  rejoinder  that  such  ques- 
tion of  fraud  had  been  litigated  between  the 
plaintiff  and  that  company,  the  result  b^ng  a 
decree  validating  the  settlement  in  question. 
And  hereupon  the  counsel  of  the  plaintifr 
raises  in  his  brief  the  contrition  tliat  the  pro- 
ceeding in  equity  resulting  In  the  decree  just 
stated  was  res  alios  acta;  that,  not  being  a 
party  to  the  record,  the  judicial  decision  can- 
not be  set  up  to  bar  his  right  to  controvo't 
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Uie  valldltj  of  the  settlement  Tbls  argu- 
ment moves  upon  the  ground  of  the  ordinary 
principle  that  an  estoppel  by  record,  In  ordor 
to  be  binding,  must  be  nmtnal.  Bnt  we  think 
tliat  this  principle  cannot  be  applied  to  the 
instance  now  before  ns.  The  entire  sub- 
stance of  the  injury  presented  by  this  demur- 
rer is  whether  a  legal  settlement  has  obtain- 
ed between  the  plaintiff  and  the  Pennsyl- 
vania Company;  and,  toncliing  that  fact,  the 
record  before  us,  as  between  these  parties. 
Is  plainly  conclusive.  Nor  would  proof  by 
the  plaintiff  in  the  present  suit  that  the  set- 
tlement in  question  was  vitiated  by  fraud  un- 
settle in  any  degree  whatever  the  adjudi- 
cated fact  Even  in  the  presence  of  the  most 
conclusive  evidence  on  that  subject  the  set- 
tlonent  in  controversy  would  still  remain  ta- 
contestably  established. 

But,  again,  we  also  thinlc  that,  in  a  legal 
sense,  the  defendant  is  here  claiming  under 
the  Pennsylvania  Company  by  reason  of  the 
settlement  in  question,  and  that  therefore  be 
is,  in  this  respect,  in  priority  with  that  compa- 
ny. He  here  sets  up  the  act  of  that  company, 
and  claims  exemption  from  this  suit  through 
it  This  being  his  status,  he  would  have  been 
bound  by  the  decision  in  <Aiancery  if  the  de- 
cree bad  annulled  the  settlement  on  the 
ground  of  fraud;  tor  it  is  obvious  he  could 
not  have  set  up  such  an  invalidated  settle- 
ment as  a  bar  to  this  action.  This  b^ng  so, 
it  follows  that  there  is  plainly  no  want  of 
mntnallty  between  these  litigants  in  the  es- 
toppel now  contesting.  Let  the  defendant 
take  Judgment  in  the  demurrar. 


(O  N.  J.  B.  4») 

TRIMMER  V.  TODD. 
(Court  of  Chancery  of  New  Jersey.     Feb.  24, 

1894.) 
HoBTOAGB  Foreclosure— Parties  —  Flbadinos — 
Multifariousness. 
A  person  who  is  an  executor,  and  who 
in  his  indiyidnal  capacity  holds  a  mortgage 
upon  the  lands  of  which  the  testator  died  seised, 
may  file  a  bill  to  foreclose  snch  mortgage;  but 
he  cannot,  in  snch  bill,  ask  for  an  administra- 
tion of  the  estate  of  the  testator,  in  whole  or 
in  part,  without  joining  himself  as  executor 
aa  a  party  complainant,  nor.  in  case  it  is  al- 
leged that  the  personal  property  is  insufficient 
to  pay  the  debts,  without  making  all  creditors 
parties  defendant.  Withont  such  allegations  a 
bill  asking  for  partial  administration  is  demur- 
rable for  multifariousness  and  for  want  of  par- 
ties. 
(Syllabus  by  the  Court.) 

Bill  of  Martin  L.  Trimmer  against  Jane  E. 
Todd  to  foreclose  a  mortgfige.  Heard  on  de- 
murrer to  the  bill.    Demurrer  sustained. 

J.  N.  Voorhees,  for  complainant  Charles 
A.  Sklllman,  for  defendant 

BIRD,  v.  C.  The  bill  in  this  case  Is  filed 
by  Martin  L.  Trimmer.  It  sets  forth  the 
fact  that  one  Petar  N.  Todd,  in  his  lifetime^ 
gave  three  several  bonds,  each  of  them  se- 
cured by  a  mortgage  upon  the  same  parcel  of 


land,  amounting  in  all  to  $13,(X)0,  and  that 
afterwards  the  said  Todd  made  his  last  will 
and  testament,  in  and  by  which  he  directed 
payment  of  his  debts  and  funeral  expenses, 
and  gave  three  legacies  of  $250  each,  and  the 
said  tract  of  land  to  his  wife  during  her 
natural  life,  upon  her  paying  the  taxes  and 
Interest  from  time  to  time  l>ecomlng  due  up- 
on the  said  mortgages,  and  then  makJng  dis- 
position of  the  residue  of  his  estate,  appoint- 
ing the  said  Martin  L.  Trimmer  as  executor. 
The  said  testator  died,  and  his  will  was  of- 
fered for  probate  by  the  said  Martin  L. 
Trimmer,  to  whom  letters  testamentary  w^re 
granted.  He  undertook  the  settlement  of  the 
estate.  After  he  became  such  executor,  he 
procured  an  assignment  of  the  said  bonds 
and  mortgages  to  be  made  to  himself.  He 
alleged  by  his  bUl  that  the  inventory  of  the 
p«-sonal  estate  shows  that  it  was  worth  only 
$366.85,  and  that  the  indebtedness  of  the 
said  Todd,  over  and  above  said  mortgages, 
amounts  to  about  $1,000,  and  that  the  only 
estate  with  which  the  same  can  be  paid  is 
the  personal  property  so  Inventoried,  and  the 
real  estate  covered  by  the  said  mortgages. 
In  this  bill  he  not  only  asks  that  the  said 
mortgages  be  foreclosed,  but  that  the  surplus 
money  be  paid  over  to  him,  that  It  may  be 
administered  by  him  as  executor  and  used 
In  the  payment  of  the  debts  and  legacies 
aforesaid.  The  bill  is  demurred  to  for  mul- 
tifariousness and  for  want  of  proper  parties. 
It  will  be  seen,  from  the  above  statement, 
that  the  bill  clearly  has  two  objects  in  view. 
One  is  the  foreclosure  of  the  said  mortgages, 
and  the  other  Is  the  partial  dlBtrltmticm  of  the 
estate  of  the  said  decedent.  It  is  alleged  that 
these  two  objects  are  so  Inconsistent  that  the 
bill  is  necessarily  multifarious.  In  the  first 
place,  I  desire  to  say  that  it  may  be  possible 
for  an  executor,  who  has  a  lien  upon  the  es- 
tate which  he  Is  administering,  to  proceed  by 
a  bill  In  equity  to  enforce  his  lien,  and  in  do- 
ing so  be  justified  In  asking  for  the  complete 
administration  of  the  estate.  In  an  under- 
taking of  this  kind,  however.  It  would  be  es- 
sential for  him  to  appear  before  the  court  In 
his  character  as  ^cecutor,  as  weU  as  In  bis 
own  behalf.  It  should  also  appear  that  all 
parties  In  interest  In  such  an  administration 
suit  should  l>e  before  the  court,  so  that  the 
rights  of  every  party  In  interest  could  be  de- 
termined. With  these  general  statements  in 
mind.  It  wHI  be  seen,  by  looking  at  this  bill, 
that  Mr.  Trimmer  does  not  appear  as  a  party 
In  the  capacity  of  executor,  but  only  in  his 
indivldnal  capacity.  Therefore,  the  condition 
presented  is  that  of  an  individual  invoking 
the  aid  of  the  court  of  chancery  to  enforce 
his  debt,  and  also  to  partially  administer  the 
estate.  I  say  partially,  f<w  all  of  the  par- 
ties in  Interest,  as  will  be  seen  hereafter,  are 
not  bef<H:e  the  court,  so  that  the  extent  of 
their  interests  can  be  determined.  Now, 
tbece  can  be  no  objectiou  to  the  holder  of 
these  mortgages  proceeding  to  foreclose  them, 
but  I  cannot  perceive  how  a  creditor  can  as* 
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Bome  tbe  control  of  the  estate  and  seek  its 
administration  until  it  appears  upon  tlie  face 
of  tbe  bill  that  the  person  to  -whom  the  law 
has  committed  that  trust  has  become  delin- 
quent; or  In  some  way  exhibited  a  refusal  to 
perform  the  offices  of  the  trust.  So  long  as 
there  is  no  allegation  of  this  nature  in  the 
biU,  the  presumption  that  the  trustee  is  pro- 
ceeding in  the  performance  of  his  duty  ac- 
cording to  the  law  must  preralL  Therefore, 
this  case  must  be  dealt  with,  with  respect  to 
the  subject  of  multifariousness,  upon  the 
ground  that  Mr.  Trimmer  has  proceeded  in 
his  Individual  capacity.  Looking  at  the  case 
from  this  standpoint,  I  can  come  to  no  other 
concludon  than  that  the  bill  is  multifarious 
In  that  It  seeks,  not  only  the  foreclosure  of 
the  mortgages,  but,  as  Intimated,  to  take 
charge  of  the  business  of  administering  the 
estate.  The  difficulty  thus  suggested  is  not 
overcome  by  the  statement  in  the  bill  that 
there  is  an  insufficiency  of  personal  estate  to 
pay  the  debts,  and  that  It  wlU  be  necessary 
to  make  sale  of  a  portion  of  the  real  estate 
tor  that  purpose,  together  with  the  prayer 
that  the  surplus  arising  from  the  sale  of  the 
real  estate  be  paid  to  the  complainant  as 
executor;  for  it  is  not  Martin  L.  Trimmer  as 
executor  ttiat  makes  the  prayer  for  the  sale, 
and  for  the  payment  of  the  surpliis  to  him 
as  such  executor,  but  It  is  simply  Martin  L. 
Trimmer,  the  individual.  This  is  not  a  re- 
finement upon  words  or  plurases,  but  It 
springs  from  the  ess^itial  nature  or  character 
of  good  pleading.  No  decree  can  be  made 
for  or  against  Martin  I^  Trimmer  as  execu- 
tor. As  such,  he  occupies  no  position  what- 
soever In  this  bin,  nor  are  any  allegations 
made  against  bim  as  such  executor.  The 
only  possible  decree  that  can  be  made  for  or 
against  him  is  In  his  Individual  capacity. 
Nothing  else,  for  a  single  moment,  would  be 
supposed  or  urged.  If  he  had  filed  this  bill 
as  Martin  L.  Trimmer,  and  John  Doe  had 
been  the  executor,  and  the  same  allegations 
and  prayer  had  been  made  respecting  John 
Doe,  and  nothing  more,  I  apprehend  that  no 
creditor,  either  a  mortgagee,  or  Judgment,  or 
simple  contract,  could  be  permitted  to  assume 
the  position  claimed  by  Mr.  Trimmer  In  this 
case,  and  be  sustained,  if  there  were  not  any 
allegations  making  it  apparent  tliat  the  trus- 
tee was  guilty  of  default  of  some  nature 
which  a  court  of  equity  would  condemn. 
Hence,  I  think  that,  because  the  complain- 
ant, in  this  case  does  not  also  show  to  the 
court  that  he  files  this  'bUl  as  executor,  as 
well  as  in  his  own  behalf,  and  seeks  a  par- 
tial administration  of  the  estate  referred  to 
in  the  bill,  which  can  only  be  done  by  him  as 
executor,  the  bill  Is  multifarious. 

And  as  to  the  question  of  parties:  It  seems 
very  evident,  from  what  has  already  been 
said,  that  the  executor  is  most  essentially  In- 
terested, and  that  the  cause  cannot  be  pro- 
ceeded with  from  any  standpoint  so  long  as 
the  administration  of  the  estate  is  contem- 
plated, until  he  Is  made  a  party,  either  as 


complainant  or  defendant  Upon  the  qoes- 
ti(m  of  assets  and  liabilities,  he,  above  all 
others,  has  a  right  to  be  heard,  and  he  ought 
to  be  required  to  speak  In  such  a  case,  either 
affirmatively  or  negatively;  and,  In  such  case, 
the  general  creditors,  as  wdl  as  devisees  and 
legatees,  have  a  right  to  be  heard.  It  will 
not  do,  in  this  particular  case,  to  say  that  it 
will  be  sufficient  to  make  the  executor  a 
party,  since  he  has  charge  of  Hie  personal  es- 
tate and  Is  supposed  to  represent  the  inter- 
ests of  creditors;  for  the  executor,  having 
the  Hen  by  virtue  of  these  mortgages,  has  an 
Interest  which  may  \)e  proved  to  t>e  hostile  to 
the  Interests  of  the  general  creditors,  and 
certainly  would  be  so  In  case  of  a  defldency 
of  assets,  real  and  personal,  to  pay  all  the 
debts.  As  tlie  same  person  Is  the  assignee  of 
the  mortgages  which  are  being  foreclosed, 
and  also  the  executor  of  the  last  will  and 
testatm^it  of  the  decedent,  whose  estate  is 
sought  to  be  administered,  he^can  only  be 
made  a  party  by  making  him  a  party  com- 
plainant The  position  of  the  .holder  of  the 
mortgages  and  of  the  executor  being  such  as 
is  above  indicated,— one  that  may  materially 
Interfere  with  general  creditors'  interests,— 
they  should  be  made  parties,  in  order  that 
they  may  contest  the  claims  of  the  complain- 
ant as  the  holder  of  such  mortgage,  in  case 
there  should  be  a  deficiency  of  assets.  The 
complainant  cannot  be  heard  to  say  that  they 
have  no  lien  upon  the  estate,  for  this  was 
expressly  adjudicated  in  their  favor  in  the 
case  of  Haston  v.  Castner,  31  N.  J.  Kq.  697. 
Mor  can  he  be  heard  to  say  that  the  cred- 
itors are  numerous,  for,  since  he  has  seen 
fit,  after  accepting  the  office  at  trustee,  to 
place  himself  In  a  position  that  may  liccome 
hostile  to  the  Interests  of  such  creditors,  he 
cannot  complain  of  the  consequences  which 
flow  from  his  own  conduct;  nor  will  such 
conduct  make  the  court  less  vigilant  in  its 
efforts  to  protect  the  rights  of  the  others, 
whose  rights,  under  other  circumstances, 
might  safely  be  lodged  in  his  keeping.  It  is 
apparent  that  the  complainant  has'  a  right  to 
proceed  to  the  foreclosure  of  his  mortgage 
In  his  individual  capacity.  As  such,  be  has 
no  other  Interests  In  this  estate.  He  has  no 
other  interest  than  had  his  assignor  before 
the  death  of  Peter  N.  Todd.  As  between  him 
as  Martin  L.  Trimmer,  and  the  devisees  and 
legatees,  the  relation  is  simply  that  of  debtor 
and  creditor,  and  notliing  more. 

Next:  As  above  Intimated,  when  he,  as 
Martin  L.  Trimmer  simply,  and  as  assignee 
of  the  mortgages,  attempts.  In  addition  to  the 
foreclosure  of  the  mortgages,  to  administer, 
in  whole  or  in  part  the  estate  of  the  dece- 
dent miHTtgagor  in  and  by  the  same  bill  ia 
which  he  seeks  to  foreclose  his  mortgages, 
he  Is  undertaking  two  very  Inconsistent  lines 
of  work,  and  hence  multifarious.  I  have 
dwelt  somewhat  upon  the  question  presented 
by  this  demurrer,  in  order  that  I  may  not  be 
uhdwstood  as  Insisting  that  Mr.  Trimmer,  as 
executor,  could  not  come  into  cooit,  under  the 
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drcamatances  detailed  in  his  bm,  and  ask  for 
an  administration  of  tbe  assets  In  tbls  estate 
In  tbls  court  Tliat  an  executor  may  under 
certain  circumstances  do  tbls,  I  think,  is  be- 
yond question,  as  above  Intimated;  but 
'Wbetho'  the  facts  presented  In  this  case'  are 
sufficient  for  that  purpose  I  do  not  feel  called 
ui)on  to  decide.  When  the  cases  of  Pearse 
v.  Hewitt,  7  Sim.  471-478;  Doran  v.  Simpson, 
4  Ves.  650-665;  Burroughs  v.  Elton,  11  Ves. 
29,  35;  Harrison  v.  Blchards,  1  Ch.  App.  478; 
and  Walker  v.  Walker,  20  Wkly.  Rep.  162,— 
are  considered  they  will  be  found  to  throw 
some  light  upon  the  questions  above  pre- 
sented. I  will  advise  that  tbe  demurrer  be 
sustained,  with  costs. 


(66  N.  J.  Ia.  W) 

KEEPERS  V.  FIDELITY  TITLE  &  DEPOS- 
IT CO.,  (two  cases.) 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  26,  1894.) 
Gift  Cacsa  Mortis— CoiisTBVOTioK  of  Wax. 

1.  The  plaintiff's  sister,  on  her  deathbed, 
delivered  to  the  plaintiff  the  key  of  a  box.  say- 
ing: "I  give  you  the  box  and  all  it  contains." 
The  box  was  In  another  room  of  the  bouse, 
locked  in  a  closet,  the  key  of  which  was  in 
possession  of  the  waintiff's  mother,  with  whom 
the  sister  lived.  The  plaintiff  lived  elsewhere, 
and,  during  her  sister's  life,  made  no  attempt 
to  take  possession  of  the  box.  Held,  that  there 
was  no  such  delivery  of  securities  contained  In 
tbe  box  as  Is  essential  to  a  valid  donatio  mor- 
tis caasa. 

2.  A  will  directed  that  testator's  property 
be  divided  equally  between  his  daughters,  each 
to  come  into  possession  of  her  share  on  ar- 
riving at  the  age  of  23  years,  and  that,  in  case 
of  the  death  of  either  before  arriving  at  that 
age,  her  children  should  inherit  the  parent's 
share,  but,  if  no  issue,  then  the  survivor  of  tlie 
daughters  should  take  the  other's  share.  Held, 
that  the  will  gave  the  survivor  no  right  to  the 
share  of  her  sister,  dying  after  she  had  rM«hed 
the  age  of  23  years. 

Abbett,  J.,  dissenting. 
(Syllabus  by  the  C!ourt.) 

Error  to  drcoit  court,  Essex  county;  befbre 
.Justice  Depae. 

Two  actions:  one  by  Lillle  A  Keepers 
against  tbe  Fidelity  Title  &  Deposit  Ck>m- 
pany  to  recover  on  a  contract;  the  other  by 
tbe  same  plaintiff  against  the  salne  defend- 
ant in  replevin.  The  issues  were  tried  to- 
gether, and,  from  the  judgments  rendered, 
plaintur  brings  error.     Affirmed. 

Tbe  other  facts  fully  appear  in  the  follow- 
ing statement  by  DIXON,  J.: 

Tbe  plaintiff,  LiUle  A.  Keep«a,  tarongbt 
two  suits  in  tbe  supreme  court  against  tbe 
Fidelity  Title  &  Deposit  Company,— one,  an 
action  on  contract,  to  recover  5418.22,  the 
balance  of  $970  which  had  been  deposited  In 
the  Howard  Savings  Institution  by  and  in 
the  name  of  Minnie  I.  Munn;  and  tbe  otbor, 
an  action  of  replevin,  to  obtain  possession  of 
stock  certificate  No.  2,459,  for  41  shares  of 
tbe  capital  stock  of  tbe  American  Insurance 
Company,  a  bond  made  by  the  plaintiff  to 
Minnie  I.  Munn  for  $1,0(X>,  and  a  bond  made 


by  John  Bernreuthor  to  James  T.  Van  Ness 
toi  |4(X>,  which  had  been  assigned  to  Minnie 
T.  Munn.  On  the  trial  of  these  suits,  in  the 
EiSset  circuit,  It  appeared  that  aU  thu  tilings 
in  controversy  bad  belonged  to  tbe  plaintiff's 
sister,  Minnie  I.  Munn;  and  the  plaintiff  tes- 
tified that  her  sister,  while  upon  her  death- 
bed, at  home,  a  few  hours  before  she  lapsed 
into  final  unconsciousness,  sent  for  the  plain- 
tiff, who  lived  elsewhere,  and,  on  the  plain- 
tiff's coming  Into  the  room,  the  following  In- 
cident took  place:  "My  sister  turned  to  my 
mother,  and  said  'to  get  those  things  tot  her.' 
My  mother  asked,  'What  things?  and  she 
replied,  'My  things  In  the  bureau.'  My  moth- 
er then  brought  to  her  from  tbe  bureau  draw- 
er a  handkerchief,  containing  some  things, 
and  then  she  asked  my  mother  to  leave  tbe 
room,  which  she  did.  My  sister  then  opened 
tbe  handkerchief,  and  It  contained  some  Jew- 
elry and  a  little  bag.  From  tbe  bag  she  took 
a  tiny  key,  and  said  to  me,  'Yon  see  tluit 
k^.'  I  said,  'Yes;'  and  she  handed  it  to 
me,  and  said:  'There,  that  key  I  have  car- 
ried in  my  bosom  until  it  is  rusty.  It  is  tbe 
key  of  the  box,  and  that  I  give  to  you,  and 
all  It  c6ntalns.'  Then  she  took  the  handker- 
chief, with  tbe  Jewelry  in  it,  and  held  tbe 
four  comers  of  it  up,  and  passed  It  over  to 
me,  saying:  "There,  I  give  you  these.  I  have 
no  more  use  for  them.'  "  It  further  appears 
that,  at  that  time,  tbe  box  which  this  key 
fitted  was  in  another  room  of  tbe  same 
house,  locked  in  a  closet  of  which  Miss 
Munn'8  mother  had  the  key,  and  that  the  box 
contained  the  savings  bank  book  showing 
Miss  Munn's  deposit  In  the  Howard  Savings 
Institution,  the  stock  certificate,  and  the  two 
bonds,  besides  many  other  papers,  some  of 
which  did  not  belong  to  Miss  Munn.  Dur- 
ing Miss  Munn's  life  tbe  plaintiff  did  not  ask 
ber  mother  for  the  key  of  the  closet,  or  make 
any  attempt  to  assume  control  over  or  take 
possession  of  the  box  or  Its  contents,  nor  did 
the  box  and  contents  ever  come  Into  her  pos- 
session, but  they  were  taken  by  the  defend- 
ant company,  as  the  administrator  of  Miss 
Munn.  On  these  facts  the  trial  Justice  ruled 
that  there  was  not  such  a  delivery  of  tbe 
things  In  controversy  as  was  necessary  to 
make  a  valid  donatio  mortis  causa.  The 
plaintiff  also  claimed  that  tbe  stock  ot  the 
American  Insurance  Company  and  the  Bern 
reuther  bond  bad  been  the  property  of  her 
father,  and,  oh  the  death  of  her  slsto',  had 
become  hers,  by  force  of  the  following  pro- 
vision in  her  father's  will:  "Item  5.  Subject 
to  tbe  foregoing  uses  and  exceptions,  I  give, 
devise,  and  bequeath  all  my  estate  •  *  • 
to  my  two  daughters,  lillle  Alma  and  Minnie 
Ida,  to  be  divided  between  them  equally, 
shore  and  Share  alike,  each  one  to  come  into 
possession  of  her  respective  share  upon  arriv- 
ing at  the  age  of  twenty-three  years,  and  not 
before;  and.  In  case  of  the  decease  of  said  Lil- 
lle or  Minnie  before  they  are  twenty-three 
years  of  age,  the  children  of  said  deceased 
shall  Inherit  the  parent's  share;  but.  if  there 
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be  no  iamie,  then  the  snTTiTor  of  the  two 
last  mentioned  sistera  shall  take  the  other's 
share,  and  npon  each  respectively  aniring 
at  the  age  of  twenty-one  years,  the  Interest 
of  her  share  stiall  be  paid  to  her  direct." 
Both  sisters  had  passed  the  age  of  twenty- 
three  years,  and,  in  the  division  of  their  fa- 
ther's estate,  the  stock  and  bond  had  been 
transferred  to  Minnie,  as  part  of  her  share. 
She  died  unmarried.  The  trial  Justice  over- 
ruled this  claim  of  the  plaintifl.  Upon  ex- 
ception taken  to  these  decisions,  the  present 
assignments  of  error  are  founded. 

Robert  H.  McCarter,  for  plaintiff  In  emx'. 
Mr.  Joyce,  for  defendant  in  error.  Riker  & 
Riker,  for  estate  of  Minnie  L  Munn. 

DIXON,  X,  (after  stating  the  fftcts.)  The 
fliBt  question  for  solution  is  whether  the  de- 
livery of  the  key  of  a  box  containing  valua- 
ble papers  is  sufficient  delivery  to  constitute 
a  valid  donatio  mortis  causa  of  the  papers, 
when  the  box  Is  not  in  the  presence  or  im- 
mediate control  of  the  donw,  and  does  not 
pass  into  the  actual  possession  of  the  donee 
during  the  lifetime  of  the  donor.  The  lead- 
ing case  on  the  subject  of  donations  mortis 
causa  is  Ward  v.  Turner,  (A.  D.  1752,)  2  Yes. 
Sr.  431,  where  Lord  Chancellor  Hardwicke 
laid  down  the  rule  with  reference  to  delivery, 
which  has  ever  since  formed  the  basis  where- 
on such  gifts  are  supported.  After  showing 
that  the  recognition  of  donations  mortis  causa 
by  the  common  law  was  derived  from  the  civ- 
il law,  he  declared  that  the  civil  law  had  been 
"received  in  England,  in  respect  of  such  do- 
nations, only  BO  for  as  attended  with  deliv- 
ery, or  what  the  dvil  law  calls  'tradition;' " 
that  "traditicHi  or  delivery  is  necessary  to 
make  a  good  donation  mortis  causa."  He 
further  said:  "It  is  argued  that,  though  some 
delivery  is  necessary,  yet  delivery  of  the 
thing  is  not  necessary,  but  delivery  of  any- 
thing by  way  of  a  symbol  is  sufficient  But 
I  cannot  agree  to  that;  nor  do  I  find  any  au- 
thority for  that  in  the  civil  law,  which  re- 
quired delivery  in  some  gifts,  or  in  the  law 
of  England,  which  required  d^very  through- 
out. Wh«e  the  civil  law  requires  it.  It  re- 
quires actual  tradition,— delivery  over  of  the 
thing.  So,  in  all  the  cases  in  this  court,  de- 
livery of  the  thing  given  is  rdled  on,  and  not 
in  the  name  of  the  thing.  •  •  •  Yet,"  he 
added,  "notwithstanding,  delivery  of  the  key 
of  bulky  goods,  where  wines,  etc.,  are,  has 
been  allowed  as  delivery  of  the  possession,  be- 
cause it  is  the  way  of  coming  at  the  posses- 
sion, or  to  make,  use  of  the  thing."  Although 
this  doctrine  has  received  general  approval  in 
the  courts  of  England  and  of  this  country, 
yet  some  divergence  has  taken  place  respect- 
ing the  facts  which  may  constitute  the  deliv- 
ery required.  For  the  purpose  of  giving  ef- 
fect to  the  difference  mentioned  by  Lord 
Hardwicke  between  articles  that  were  bulky 
and  those  that  were  not,  it  was  usually  stat- 
ed In  the  earlier  cases  that  the  ddlvery  must 


be  according  to  the  nature  of  the  thing  given, 
such  as  the  thing  was  reasonably  capable  of; 
while  in  later  cases,  as  If  ignoring  the  ground 
of  the  distinctl<»i,  it  has  often  been  asserted 
that  the  situation,  as  well  as  the  nature,  of 
the  thing,  must  be  taken  into  consideration, 
and  only  such  delivery  was  requisite  as,  under 
aU  the  drcumstances,  the  donor  could  con- 
veniently make.  On  this  footing,  it  has,  in 
some  Instances,  been  adjudged  that  delivery 
of  the  key  was  sufficient  delivery  for  a  valid 
donation  mortis  causa  of  money  or  documents 
locked  in  a  trunk  or  other  receptacle,  not  with- 
in the  presence  or  immediate  control  of  the 
donor,  and  not  otherwise  transferred  to  the 
possession  of  the  donee.  Ck>oper  v.  Burr,  43 
Barb.  9;  Marsh  v.  Fuller,  18  N.  H.  360;  Jmics 
V.  Brown,  34  N.  H.  43»;  Thomas'  Adm'r  v.  Lew- 
is, 89  Va.  1, 15  a  E.  389;  Phipard  t.  Phipard, 
(Sup.)  8  N.  Y.  Supp.  728;  Pink  v.  Church. 
(Sup.)  14  N.  y.  Supp.  337.  That  in  this  re- 
spect these  cases  depart  from  the  view  in- 
tended to  be  expressed  in  the  leading  case 
is.  I  think,  manifest  by  noticing  Lord  Haid- 
wicke's  comment  on  Jones  v.  Selby,  Finch, 
Prec.  300.  and  liis  ruling  In  Smith  v.  Smith. 
2  Strange,  955.  In  Jones  v.  Selby  the  donor 
had  called  his  cousin,  who  was  his  housekeep- 
er, and  two  of  his  servants,  and  said,  "I  give 
to  my  cousin,  Mrs.  Wetherley,  this  hair  trunk, 
and  all  that  Is  contained  In  it,"  and  delivered 
her  the  key  thereof;  and,  on  the  strength  of 
this,  Mrs.  Wetherley  claimed  a  £500  tally  as 
part  of  the  contents  of  the  trunk.  This 
claim  was  allowed  by  the  master  of  the  roBs 
as  a  valid  donatio  mortis  causa,  and  would 
have  been  allowed  by  Lord  Chancellor  Oow- 
per,  on  appeal,  except  for  lack  of  full  proof 
that  the  tally  was  In  the  trunk  at  the  time,  and 
his  condnsion  that  the  gift  was  satisfied  by 
a  legacy  to  the  donee  given  in  a  will  subse- 
quently made  by  the  donor.  On  this  Lord 
Hardwicke's  comment  was:  "The  only  case 
wherein  such  a  symlxd  seems  to  have  been 
held  good  is  Jones  v.  Selby,  but  I  am  of 
opinion  that  amonnted  to  the  same  thing  as 
delivery  of  the  possession  of  the  tally,  pro- 
vided it  was  In  the  trunk  at  the  time."  He 
thus  seems  to  state  that,  with  regard  to  the 
tflly,  the  key  was  but  a  symbol,  the  delivery 
of  which  he  had  Just  declared  to  be  Insuffi- 
cient, but  that  the  drcumstances  showed  a 
delivery  of  the  trunk,  and  consequently  of 
the  tally.  If  in  the  trunk.  Smith  v.  Smith,  2 
Strange,  955,  was  a  ruling  at  nisi  prius,  where 
the  plaintiff's  intestate,  having  lodgings  in  the 
defendant's  house,  bad  brought  there  furni- 
ture and  plate,  and  had  said  that  whatever 
he  brought  into  those  lodgings  he  did  not 
intend  to  take  away,  but  gave  directly  to  de- 
fendant's wife.  Whenever  he  went  out  of 
town,  he  used  to  leave  the  key  of  his  lodgings 
with  the  defendant  He  having  died,  proba- 
bly out  of  town,  (see  Bunn  v.  Markham,  7 
Taunt  224,)  Lord  Hardwicke,  then  chief  Jus- 
tice, permitted  the  Jury  to  find  a  valid  gift 
This  ruling  accords  with  the  view  expressed 
in  the  leading  case  upon  the  idea  that  the 
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things  glren  were  too  baUcy  for  actual  de- 
lirery,  otherwise  than  by  leaving  tbem  In 
the  defendant's  house,  and  giving  Um  the 
key  of  the  rooms.  The  same  distinction  is 
clearly  noted  In  Hatch  y.  Atkinson,  S6  Me. 
324,  and  other  cases. 

The  opinion  that  deUvoy  of  a  key  la  equlT- 
alent  to  the  delivery  of  documents  locked  up 
nnder  the  key  Is  not  at  all  supported  by  the 
views  announced  in  such  cases  as  Hawkins 
V.  Blewltt,  2  Esp.  663,  Bunn  v.  Markham,  7 
Taunt.  224,  and  Warrlner  v.  Rogers,  L.  R.  16 
Eq.  340,  where  the  retention  of  the  key  by 
the  donor  was  deemed  to  negative  the  claim 
of  a  gift;  for,  to  constitute  a  gift,  there  must 
be,  besides  delivery  of  the  thing,  an  Inten- 
tion to  transfer  to  the  donee  complete  domin- 
ion over  it,  and  the  withholding  of  the  key 
proved  that  no  such  intention  existed,  not- 
withstanding the  fact  of  delivery.  Nor  Is 
that  opinion,  In  its  general  form,  fully  sus- 
tained by  cases  like  Deblnson  v.  Emmons,  158 
Mass.  592,  33  N.  E.  706,  where  the  receptacle 
was  in  the  Immediate  presence  and  control 
of  the  parties,  in  a  room  occupied  by  the  do- 
nee, as  well  as  the  donor,  and  where  the  only 
external  sign  of  the  exclusive  possession  of 
the  receptacle  was  the  actual  possession  of 
the  key.  Under  such  circumstances,  tradi- 
tion of  the  key  mi^ht  be  considered  tanta- 
mount to  tradition  of  the  receptacle  and  its 
contents,  without  giving  the  same  force  to 
the  tradition  of  the  key  when  the  receptacle 
was  away  from  the  presence  of  the  parties, 
and  In  the  actual  possession  of  a  third  per- 
eaa.  We  are  not  willing  to  approve  the  ex- 
treme views  which  have  been  adopted  in  the 
cases  dted.  We  agree  with  the  sentiment 
expressed  in  Ridden  v.  Thrall,  125  N.  Y.  672, 
28  N.  B.  627,  that  "public  poUcy  requires  that 
the  laws  regulating  gifts  causa  mortis  should 
not  be  extended,  and  that  the  range  of  such 
gifts  should  not  be  enlarged."  When  it  Is 
remembered  that  these  gifts  come  into  ques- 
tion only  after  death  has  closed  the  lips  of 
the  donor;  that  there  is  no  legal  limit  to  the 
amomit  which  may  be  disposed  of  by  means 
of  them;  that  millions  of  dollars'  worth  of 
property  Is  locked  up  in  vaults,  the  keys  of 
which  are  carried  in  the  owners'  pockets; 
and  that,  under  the  rule  applied  in  those  cas- 
es, such  wealth  may  be  transferred  from 
the  dying  owner  to  bis  attendant,  provided 
the  latter  will  take  the  key,  and  swear  that 
it  was  delivered  to  him  t^  the  deceased  for 
the  purpose  of  giving  him  the  contents  of 
the  vault,— the  dangerous  character  of  the 
rule  becomes  conspicuous.  Around  every  oth- 
er disposition  of  the  property  of  the  dead, 
the  legislative  power  has  thrown  safeguards 
against  fraud  and  x>er]ury;  around  this  mode, 
the  requirement  of  actual  delivery  is  the  only 
sabstantiol  protection,  and  the  courts  should 
not  weaken  it  by  permitting  the  substitution 
of  convenient  and  easily-proven  devices.  We 
think  the  trial  justice  properly  decided  that 
the  evidence  would  not  warrant  the  jury  in 
finding  such  a  delivery  as  is  essential  to  a 


donation  mortis  causa.  Nor  was  there  any 
error  in  his  nding  that  the  plalntifT  had  no 
title  under  the  will  of  her  father.  That  in- 
strument made  the  estate  of  each  of  his 
daughters  Indefeasible  upon  her  arriving  at 
the  age  of  23  years.  Only  in  case  she  died 
before  that  period  and  without  Issue,  was 
there  a  gift  over  to  her  surviving  sister.  Van 
Houten  v.  Pennington,  8  N.  J.  Eq.  746.  The 
Judgments  should  be  affirmed. 

ABBBTT,  J.,  dissents. 


(W  N.  J.  U  Ml) 
UPPINCOTT  et  al.  t.  DAVIS. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  26,  18M.) 

CoKBTBOcnoN  or  Will— Bulb  ih  Sbbixbt's 
Casb. 

1.  The  rale  in  Shelley's  Case  is  applicable,  ' 
without  regard  to  the  intention  of  the  testator, 
whenever  the  situation  is  created  that  is  perti- 
nent to  it. 

2.  The  tenth  section  of  the  statute  of  de- 
scents has  not  abolished  the  rale  in  Shelley's 
Case  in  all  cases,  but  only  so  far  as  it  relates 
to  the  lineal  heirs  of  the  first  takee. 

3.  When  a  will  devised  all  the  land  of 
which  testator  was  seised  situate  in  a  certain 
township,  and  in  a  subsequent  clause  it  plainly 
appeared  that  it  was  not  the  ii^tention  to  em- 
brace in  such  devise  a  certain  tract,  held,  that 
the  latter  exceptive  clause  controlled  the  former 
daase. 

(Syllabus  by  the  Coort) 

Error  to  drcult  court;  Burlington  county; 
Garrison,  Judge. 

Action  In  ejectment  by  Sarah  B.  Davis 
against  Fannie  Upplncott  and  others.  There 
was  Judgment  for  plaintiff,  and  defendants 
bring  error.     Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  BEASLEY,  0.  J.: 

Action  of  ejectment  tried  in  the  Burlington 
circuit,  before  Justice  Garrison,  without  a 
Jury.  The  plalntltr  below,  Mrs.  Davis,  re- 
covered the  undivided  half  part  of  the  prem. 
Ises.  The  quesrtion  <^  title  depended  on  the 
legal  effect  of  the  will  of  Thomas  Gaskill,  and 
that  of  his  son,  Job  Gaskill.  The  former 
will,  dated  January  31,  184r,  disposed  of  the 
lands  in  dispute  in  the  following  terms,  viz.: 
"Item.  I  give  and  bequeath  to  my  son  Job 
Gasldll  my  farm,  of  late  occupied  by  him, 
situate  In  the  township  of  Northampton,  in 
the  county  of  Burlington,  with  all  things 
properly  belonging  thereto,  during  his  natural 
life,  and  afterwards  to  descend  unincumbered 
to  his  lawful  heirs,  subject,  however,  to  the 
payment  of  $3,000  to  bis  brother,  Israel  Gas- 
kill, as  hereinafter  devised."  "Item.  I  give 
and  bequeath  to  my  son  Israel  Gaskill  |3,000, 
to  be  paid  to  blm  or  his  legal  representatives 
by  my  son  Job  Chiskill,  or  out  of  the  farm 
devised  to  him."  Job  Gaskill  paid  the  $3,000 
to  Israel  GaskUl,  and  entered  into  possession 
of  the  farm  as  devisee.  Job  died  in  1886,  ^m- 
married  and  childless,  leaving  a  will,  con- 
taining the  following  clauses,  both  of  which 
embrace  and  rdate  to  the  land  in  question: 
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"Item  2.  I  do  glre  and  devise  onto  1117 
adopted  son,  Job  H.  Meirs  Gaddll,  son  of  my 
nephew.  John  G-.  Melrs,  all  the  real  estate  of 
which  I  may  be  seised  at  the  time  of  my 
decease,  situate  In  the  township  of  Fember- 
ton,  (except  only  a  lot  of  about  four  acres  of 
land,  on  the  South  Pemberton  road,  near  the 
old  Baptist  Church  graveyard,  which  I  have 
set  apart  and  had  Inclosed  for  a  cemetery,) 
to  him,  his  heirs  and  assigns.  I  also  give  and 
devise  unto  my  said  adopted  son.  Job  H. 
Meirs  Gaskill,  all  my  cedar  swamp  and  other 
out  lands.  In  the  township  of  Woodland,  in 
said  county  of  Burlington,  of  which  I  may  be 
seised  at  the  time  of  my  decease,  to  him,  his 
heirs  and  assigns."  "Item  12.  Whereas,  my 
father,  Thomas  GaskiU,  in  and  by  his  last  will 
and  testament,  did  give  and  devise  unto  me, 
during  my  natural  life,  and  after  my  death  to 
my  heirs  at  law,  a  farm  containing  about  two 
hundred  and  sixty  acres,  situate  on  the  South 
Pemberton  road,  In  the  township  of  Pember^ 
ton,  adjoining  lands  of  M.  S.  Butterworth, 
Benjamin  Haines,  and  others:  Now,  I  do 
authorlEe  and  empower  my  executor,  here- 
inafter named,  to  purchase  said  farm  of  my 
heirs,  or  heirs  at  law,  provided  he  can  pur- 
chase the  same  upon  terms  satisfactory  to 
himself,  and  to  receive  a  good  and  siifBdent 
deed  therefor  to  my  sold  adopted  son,  Job  H. 
Meirs  Gaskill,  and  to  pay  for  the  same  oat 
of  my  estate." 

Grey  &  Grey,  for  plaintiffs  in  error.  M.  R. 
Sooy  and  Barker  Gum  mere,  toe  defendant  in 
error. 

BEASLEY,  O.  J.,  (after  sUtlng  the  facts.) 
This  is  an  action  of  ejectment,  brought  by 
Sarah  E.  Davis,  the  defendant  in  error,  for 
the  lialf  of  a  tract  of  land  situated  In  the 
township  ot  Pemberton,  in  the  county  of 
Burlington.  The  title  exhibited  by  her  was 
that  the  premises  in  question  had  been  the 
property  of  one  Job  H.  Gaskill,  who  at  bis 
death  had  been  seised  in  fee,  and  who,  as  to 
them,  had  died  intestate;  and  that  she  was 
one  of  his  two  heirs  at  law,  and  as  such  wa& 
entitled  to  the  one  moiety  thereof.  To  this 
assertion  ot  title,  the  plaintiffs  in  error  coun- 
tercliarged,  to  the  effect  that  the  above-men- 
tioned Job  H.  Gaskill  did  not  die  intestate  as 
to  these  lauds,  but,  to  the  contrary,  had  de- 
vised them  to  one  Job  H.  Melrs  Gaskill,  un- 
der whom  they  bold  as  tenants.  In  view  ot 
these  contentions,  it  becomes  necessary  to 
examine  and  decide  the  two  following  ques- 
tions, to  wit:  First,  what  estate  Job  H. 
Gaskill  held  in  this  property,  and  wheth- 
•  er  he  disposed  of  It  under  his  will.  It  is 
admitted  that  one  Thomas  Gaskill  was  the 
owner  In  fee  at  the  time  of  Ills  death  of  these 
premises,  and  that  he  devised  them  to  his 
son,  in  the  terms  following,  viz.:  "Item.  I 
give  and  bequeath  to  my  son  Job  -Gaskill 
my  farm,  of  late  occupied  by  him,  situate  In 
the  township  of  Northampton,  in  the  county 
of  Burlington,  with  all  things  properly  be- 
longing thereto,  dui-ing  his  natural  life,  and 


afterwards  to  descend  nnipcnmbo'ed  to  his 
lawful  heirs,  subject,  however,  to  the  pay- 
ment of  three  thousand  dollars  to  his  broth- 
er, Israel  Gaskill,  as  hereinafter  devised."  On 
the  part  of  the  defendant  in  error  it  is  con- 
tended that,  by  force  of  this  clause,  the  Job 
H.  Gaskill  already  mentioned,  and  who  is 
designated  Job  Gaskill  by  the  testator,  be- 
came entitled  only  to  an  estate  for  life.  The 
argrument  in  favor  of  this  view  was  rested 
on  two  grounds,  the  first  of  which  was  tliat 
this  testamentary  provision,  construed  ac- 
cording to  the  rules  of  the  common  law,  and 
altogether  irrespectively  of  statutory  modifi- 
cation, does  not  create  a  larger  interest.  The 
contention  was  that  it  plainly  appears  from 
the  direction  that,  upon  the  death  of  the  life 
tenant,  the  lands  should  "descend  unlncimi- 
bered  to  his  lawful  heirs,"  that  the  testator 
did  not  mean  that  the  first  taker  should  be 
gifted  with  anything  more  than  an  estate  for 
life.  It  was  argued  that  as  he  was  prevent- 
ed, in  express  terms,  from  incumbering  the 
property  devised,  a  testamentary  purpose  ot 
giving  him  the  fee  is  excluded.  But  this 
argument  Is  foimded  in  the  theory  that  in 
such  a  case  as  the  present,  if  the  Intention  of 
the  testator  can  be  plainly  discovered,  the 
court  will  be  bound  to  effectuate  it  But 
this  notion  is  opposed  to  all  authority,  and, 
consequently  is  destitute  of  all  force.  Test-' 
ed  solely  by  the  canons  ot  the  common  law, 
the  clause  now  under  criticism  would  l>e  sub- 
ject to  the  absolute  control  of  the  role  estab- 
lished in  Shelley's  Case.  That  rule,  it  will 
be  remembered,  is  this:  That  where  an  es- 
tate of  freehold  is  limited  to  a  person,  and 
the  same  instrument  contains  a  limitation, 
either  mediate  or  immediate,  to  his  heirs,  or 
the  heirs  of  his  body,  the  word  "heirs"  is  a 
word  of  limitation;  i.  e.  the  ancestor  takes 
the  whole  estate  comprised  in  this  term. 
Thus,  if  the  limitation  be  to  the  heirs  of  the 
body,  he  takes  a  fee  taU;  if  to  his  heirs  gen- 
erally, a  fee  simple.  The  rule  thus  stated, 
it  is  universally  .acknowledged,  is  one  of  law, 
and  not  of  construction,  and  consequently 
the  intention  of  the  testator  in  its  presence 
is  of  no  account  whatever.  It  the  facts 
called  for  by  the  rule  exist,  the  rule  is  to  be 
inexorably  applied.  Given  a  freehold  for 
life,  and  a  limitation  in  the  same  instrument 
to  the  heirs  ot  such  tenant.  It  is  believed  that 
no  case  can  be  found  holding  that  a  fee 
simple,  by  force  of  the  rule  in  question,  had 
not  become  vested  in  the  first  taker.  U  the 
appropriate  situation  be  presented,  the  ap- 
plication of  the  rule  is  inevitable;  so  that 
Mr.  Jarman  is  demonstrably  justified  in  his 
statement  that  "as  no  declaration,  the  most 
positive  and  imequivocal,  that  the  ancestor 
shall  take  only,  or  his  estate  be  subject  to 
the  incidents  of,  a  life  estate,  will  exclude 
the  rule,  so  a  declaration  that  the  heirs  shall 
take  as  purchasers  Is  equally  inoperative  to 
have  such  effect"  2  Jarm.  Wills,  1185.  In 
view  of  the  principles  thus  established,  it  Is 
obvious  that  the  Inference  that  the  testator, 
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by  dli-ectlng  a  descent  of  tbe  lands  In  an  on- 
Inciunbered  condition,  Indicated  that  his  son 
tras  not  to  become  seised  of  tbe  fee,  has  no 
place  whatever  in  the  inquiry  before  the 
court.  In  point  of  fact,  the  circumstance 
relied  on  in  the  present  case  aa  showing  tes- 
tator's Intent  existed,  and  was  disregarded 
in  the  great  case  of  Ferrin  v.  Blalie,  4  Bur- 
rows, 2579,  which  finally  settled  the  rule  of 
law  in  question;  for  In  that  instance  there 
was  an  express  declaration  in  the  will  that 
tbe  first  taker  should  not  dispose  of  bis  es- 
tate tor  longer  than  his  life.  With  regard 
to  tbe  cases  cited  in  the  brief  of  counsel  on 
this  head,  it  is  proper  to  say  that  they  are 
regarded  as  baling  no  application  to  the 
facts  before  tbe  court  These  authorities'  do 
not  in  the  remotest  degree  tend  to  show  that, 
when  the  situation  requisite  to  the  applica- 
tion of  the  rule  exists,  such  situation  can  be 
controlled  by  the  intention  of  the  testator. 
The  conclusion  of  the  court  on  this  first 
branch  of  the  case  Is  that,  in  accordance 
with  the  rules  of  the  common  law,  Job  Oas- 
kiU,  the  son  of  the  testator,  would  be  en- 
titled to  an  estate  in  fee  In  the  lands  thus 
devised  to  talm. 

In  view  of  this  result,  the  complementary 
question  supervenes,  viz.:  Does  the  statute 
of  this  state.  In  its  application  to  this  case, 
affect  or  alter  this  result?  The  inquiry  re- 
lates to  the  tenth  section  of  tbe  "Act  relating 
to  the  descent  of  real  estates,"  (Revision,  p. 
299.)  This  8tatut<H7  clause  has  on  seTaral 
occasions  been  referred  to  incidentally  as 
having  the  effect  of  repealing  the  rule  <tf 
Shelley's  Case,  and  there  can  be  no  doubt 
that  It  performs  that  office  within  the  sphere 
of  its  operation,  but  in  the  aspect  in  which 
it  is  now  present  it  has  never  heretofore  re- 
ceived judicial  consideratlcm.  This  is  the  lan- 
guage of  the  section,  viz. :  "That  in  case  any 
lands,"  etc.,  "shall  hereafter  be  devised,"  etc., 
"to  any  p»8on  tor  life,  and,  at  the  death  of 
the  person  to  whom  the  same  shall  be  so  de- 
Tised  for  life,  to  go  to  his  or  ber  heirs,  <»'  to 
tils  or  ber  issue,  or  to  the  heirs  of  his  or  her 
1x>dy,  then,  and  in  such  case,  &fter  the  death 
of  such  devisee  for  life,  the  said  lands,"  etc., 
"shall  go  to  pjpid  be  vested  in  the  children  of 
such  devisee,  equaUy  to  be  divided  between 
them  as  tenants  in  common  in  fee,  but.  If 
there  be  only  one  child,  then  to  that  one  in 
fee;  and.  If  any  child  be  dead,  tbe  part  which 
would  have  come  to  him  or  her  shall  go  to 
bis  or  her  issue,  in  lite  manner."  In  the  case 
now  In  hand  the  son  of  the  testatw,  John  M. 
Oasklll,  who  is  devisee  for  life,  died  immar- 
ried;  and  consequently,  as  we  construe  this 
statute,  it  is  sot  affected  by  tbe  statutory 
regulation  just  recited.  By  its  terms  this 
clause  provides  for  a  single  class  of  cases; 
that  is,  as  between  a  parent  and  his  issu& 
When  the  situation  is  thus  conditioned,  the 
ancestor  takes  an  estate  for  life,  and  bis  issue 
a  vested  remainder  in  fee.  The  provision  has 
no  effect  beyond  this,  for  it  does  not  indicate 
In  tbe  faintest  degree  that  any  other  regula- 


tkm  than  the  common-law  role  Is  to  obtain, 
except  In  the  single  instance  where  there  ore 
children,  or  the  issue  of  children,  in  whom 
the  remainder  can  vest.  The  jmlicy  of  the 
act  seems  to  be  to  favor  the  lineal  heirs  of 
tbe  devisee  for  life,  but  it  takes  no  heed  of 
the  interest  of  the  collateral  heirs.  The  lan- 
guage of  tbe  act  upon  this  subject  is  deemed 
by  us  explicit  and  unambiguous,  and  conse- 
quently there  is  no  room  for  construction. 
The  result  is  that,  in  our  opinlcm,  these  caH- 
lateral  heirs  can  make  no  claim  to  these 
premises  under  the  will  of  Thomas  Oasklll, 
either  by  force  of  the  common  law  or  of  tbe 
statute  just  expounded. 

E'rom  these  conclusions  it  follows  that  Job 
M.  Gaskill  became  tbe  owner  in  fee  of  these 
lands,  and  the  remaining  Inquiry  is  whether 
he  disposed  of  them  by  his  will,  or  died  in- 
testate with  respect  to  them.  By  tbe  second 
clause  of  his  will.  Job  M.  Gaskill  devised  to 
Job  H.  Mebrs  Oasklll  all  the  real  estate  of 
which  be  might  be  s^ed  at  the  time  of  bis 
decease,  sittnte  in  the  township  ot  Pember- 
ton,  etc.,  "to  him,  bis  heirs  and  assigns." 
The  premises  in  dispute  are  situated  In  the 
township  of  Pemberton,  and  as,  according  to 
the  construction  which  has  been  given  by  the 
court  to  his  father's  will,  he  was  seised  of 
such  premises  in  fee  at  his  death,  it  would 
have  plainly  passed  under  the  clause  of  his 
will  just  recited,  If  there  had  been  nothing 
tber^  to  counteract  or  modify  the  effect  of 
that  disposition;  and.  In  fact,  our  conclusion 
is  that,  by  the  force  of  the  twelfth  item  of 
that  instrument,  these  premises  are  excepted 
out  of  tbe  Bcap&  of  the  second  testamentary 
clause  above  recited.  The  provision  produ- 
cing, in  our  oi>lnion,  this  exceptive  effect.  Is 
in  these  terms,  viz.:  "Whereas,  my  father, 
Thomas  Oasklll,  in  and  by  his  last  will  and 
testament,  did  give  and  devise  to  me,  during 
my  natural  life,  and,  after  my  death,  to  my 
heirs  at  law,  a  farm  containing  about  two 
hundred  and  sixty  acres,  situate,"  etc.,  "in 
the  township  of  Pemberton,  adjoining,"  eta. 
(bMng  tbe  premises  now  in  dispute:)  "Now,  I 
do  authorize  and  empower  my  executor,  here- 
inafter named,  to  purchase  said  farm  of  my 
heirs  or  betes  at  law,  provided  be  can  pur- 
chase the  same  upon  terms  satisfactory  to 
himself,  and  to  receive  a  good  and  sufficient 
deed  tberetor  to  my  adopted  son.  Job  H. 
Melrs  GaalUll,  and  to  pay  for  the  same  out 
of  my  estate."  It  is  plain  that  these  two 
clauses  of  this  will  ore  contradictory;  for  in 
the  formar  of  them  be  treats  this  pr<H>erty  as 
his  own,  devising  it  to.  his  adopted  son,  and 
in  the  latter  he  dedares  that  such  property 
belcwigs  to  his  brirs,  and  directs  his  executor 
to  acquire  the  title  to  It  by  pmrcbase.  Where 
two  dispositionB  of  a  will  are  incurably  re- 
pugnant, it  is  the  lattor  of  tbe  two  to  which 
effect  will  be  given.  Tbua,  wh««  a  testator, 
after  devising  the  whcde  of  bis  estate  to  A., 
devises  Blackacre  to  B.,  the  latter  devise  will 
be  read  as  an  exception  out  of  the  first. 
Cuthbert  v.  Lempriere,  3  Maule  &  S.  158. 
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We  think  that  the  testator  In  the  case  before 
na  did  not  Intend  to  embrace  this  farm  In 
the  devise  to  Ills  son,  but  intended  It  to  be 
purchased  from  his  heirs  for  the  benefit  of 
such  devisee.  The  result  is  that  the  farm  In 
question  has  not  been  disposed  of  by  this  tes- 
tator, and  that,  as  to  it,  he  died  Intestate. 
The  title  is  In  his  heirs  at  law,  of  which  the 
defendant  in  error  is  one;  but  in  that  capac- 
ity she  does  not  seem  to  be  entitled  to  a 
moiety  of  the  property,  but  only,  as  it  would 
seem,  to  a  third  part  But  the  question  with 
respect  to  the  numbw  of  hdrs-  of  this  land 
has  not  been  examined.  Ijet  the  judgment  be 
rerer sed,  and  a  venire  de  novo  issue,  etc. 

(S$  N.  J.  I-  sot) 

LEAVITT  et  al.  v.  DUNN. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  26.  1894.) 
Iksubasce  Policy— "Heirs.  " 
By  a  policy  of  life  insurance,  the  money 
to  become  due  upon  it  at  the  death  of  the  per- 
son insured  was  made  payable  to  his  "heirs." 
Hdd,  that  by  the  Wbrd    heirs"  were  meant  the 
persons  entitled  to  the  surplns  of  Iiis  personal 
estate  under  the  statute  of  distributions,  and 
that  the  money  was  payable  to  his  widow  and 
children   in   the  proportions   indicated   by   the 
statute. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  'M.ercec  county;  be- 
tore  Justice  Scudder. 

Action  by  Jeimie  E.  Dunn  against  Emma 
D.  Leavitt  and  others.  There  was  Judgment 
for  plaintiff,  and  defendants  bring  errot.  Af- 
firmed. 

John  H.  Backes,  for  plaintiff  in  error. 
James  S.  Altken,  for  defendant  in  error. 

DIXON,  J.  This  cause  was  tried  at  the 
Mercer  circuit  before  Mr.  Justice  Scudder 
without  a  Jury,  upon  a  statement  of  facts, 
agreed  to  by  the  parties,  showing  that,  un- 
der a  policy  of  Insurance  on  the  life  of  Alex- 
ander Dunn,  $5,(X)0  had  at  his  death  become 
payable  to  his  "heirs,"  and  had  been  paid  to 
his  children,  with  the  consent  of  his  widow, 
in  pursuance  of  a  stipulation  that,  if  the  wid- 
ow was  entitled  to  a  share  thweof,  they 
would  pay  it  to  hw.  Justice  Scudder  decid- 
ed that  by  the  word  "h^rs"  in  this  policy 
were  intended  those  who,  under  the  statute 
of  distributions,  were  beneflcialiy  entitled  to 
the  personal  property  of  the  deceased;  and, 
accordingly.  Judgment  was  rendered  in  favor 
of  the  widow.  The  correctness  of  this  deci- 
sion Is  the  only  question  before  this  court. 
Different  Judicial  views  have  been  taken 
with  regard  to  the  meaning  of  the  word 
"heirs,"  when  employed  in  private  instru- 
ments to  designate  those  to  whom  personal 
property  shall  pass.  In  some  Jurisdictions, 
it  is  read  in  its  strict  primary  sense  at  com- 
mon law,  as  importing  the  persons  on  whom 
the  law  casts  the  real  estate  of  one  dying 


without  a  will.  In  other  Jorlsdlctlons,  it  re- 
ceives a  broader  constmcttoa,  as  doiotlng 
those  who  by  law  become  beneficially  enti- 
tled to  the  property  of  one  dying  Intestate, 
and  who  are  to  be  ascertained  according  to 
the  nature  of  the  property,— under  the  statute 
of  descents,  if  it  be  real  estate,  and  under  the 
statute  of  distributions,  if  It  be  personalty. 
In  still  other  Jurisdictions,  whether  it  shall 
have  the  narrower  or  the  broader  construc- 
tion is  made  to  depend  on  whether  it  is  used 
as  a  designation  of  the  persons  originally  in- 
tended, or  as  a  designation  of  persons  8ut>- 
stituted  for  the  one  originally  Intended.  Id 
New  Jersey  the  word  has  quite  uniformly 
been  construed  according  ta  the  nature  of  the 
property  dealt  with,  and  without  much  re- 
gard to  whether  it  was  used  In  designating 
original  or  substituted  beneficiaries.  When 
employed  in  the  disposition  of  personal  prop- 
erty, it  has  been  generally  deemed  to  indicate 
the  persons  appointed  by  the  statute  to  suc- 
ceed to  such  property.  Scudder  v.  Van  Ars- 
dflle,  13  N.  J.  Eq.  109;  Welsh  v.  Grata:,  32 
N.  J.  Eq.  177,  on  appeal,  33  N.  J.  Eq.  362; 
Hayes  v.  King,  37  N.  J.  Eq.  1;  Ward  v. 
Dodd,  ^  N.  J.  Eq.  414,  6  Atl.  660;  Keen  v. 
Wagner,  61  N.  J.  Eq.  — ,  26  AU.  467.  In 
the  opinions  delivered  in  these  cases  the 
phrase  "next  of  kin"  is  frequently  used  by 
the  Judges  as  their  synonym  for  the  word 
"heirs"  In  the  disposition  of  personal  proper- 
ty, but  what  &ey  mean  by  the  phrase  Is, 
not  merely  the  nearest  kinsmen,  but  the  dis- 
tributees under  the  statute,  including  Iwth 
the  widow  and  those  who,  by  the  statute, 
may  represent  deceased  kinsmen.  This  ap- 
pears from  the  language  of  the  learned  chan- 
cellors, in  the  earliest  and  the  latest  of  these 
decisions,  that  "the  next  of  kin  are  entitled 
to  claim  under  such  description  [heirs]  as  the 
persons  appointed  by  law  to  succeed  to  the 
personal  property;"  thus  basing  their  title, 
not  on  kinship,  but  on  the  statute.  Such  a 
Judicial  use  of  the  phrase  has  long  been 
practiced.  Elmsley  v.  Young,  2  Mylne  &  K. 
780,  787.  In  New  Jersey  It  may  be  account- 
ed for  by  the  fact  that  the  phrase  was  so 
used  in  our  first  statute  of  distributions, 
(Patt.  Laws,  p.  153,  S  20,)  as  well  as  in  later 
enactments,  (P.  L.  1848,  p.  154;  liunacy  Act 
Revision,  p.  601,  §  1.)  This  signification  of 
the  word  "heirs,"  when  there  la  no  other 
guide  to  its  meaning  than  that  it  points  out 
the  persons  who  are  to  receive  personal  prop- 
erty, is,  we  think,  more  likely  than  any  oth- 
er to  reach  the  actual  intention  of  the  par- 
ties using  it,  and,  therefore,  should  be  ap- 
proved. This  rule  of  construction  is  applica- 
ble, not  only  to  wills,  but  to  other  private 
writings  as  well,  (Sweet  v.  Dutton,  109  Mass. 
589,)  and  especially  to  those  which,  like  most 
policies  of  life  insurance,  appear  to  be  intend- 
ed for  the  benefit  of  one's  widow  and  chil- 
dren. The  Judgment  of  the  circuit  court  is 
afiSrmed. 
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(ft  N.  J.  U  2«5) 

BURNET  v.  Cn/LNB. 

(Oonrt  of  Birois  and  Appeals  of  New  Jeraoy. 

March  6,  1894.) 

SiBortMENT — Easement  as  a  Defekbb. 

A  mere  right  of  way  over  the  locus  in 

aoo  will  not  justify  its  exclusive  possession  by 
le  person  to  whom  that  right  may  belong,  and 
its  existence  will  not  constitute  a  sufficient  de- 
fense to  an  action  of  ejectment  by  the  owner  of 
the  fee. 
(Syllabus  by  the  Court) 

Error  to  drcnlt  court.  Union  county;  be- 
fore Justice  Van  SyckeL 

Action  In  ejectment  by  Jonathan  H.  Crane 
against  Helen  Burnet  There  was  Judgment 
for  plalntlCT,  and  defendant  brings  error. 
Affirmed. 

The  other  fadts  folly  appear  in  the  follow- 
ing statement  by  McGILL,  Ch.: 

Action  of  ejectment  to  recover  possession 
of  a  trlangolar  piece  of  land  in  the  city  of 
Elizabeth  which  lies  between  the  southerly 
side  of  Westfleld  avenue  and  the  former  cen- 
ter line  of  Golden  street  Before  the  opm- 
ing  of  Westfleld  avenue  and  the  vacation  of 
Golden  street,  as  hereinafter  stated,  the  de- 
fendant in  error  was,  Indisputably,  the  own- 
er of  the  land  at  the  locus  In  quo,  north  of 
the  center  line  of  Golden  street,  and  the  plain- 
tiff In  error  was  the  owner  of  the  land  south 
of  that  center  line.  In  1889  and  1870  West- 
fleld avenue  was  laid  out  and  opened,  so  that 
it  mn  across  Golden  street  at  an  acute  an- 
gle. Its  soatherly  boundary  reached  the 
land  of  the  plaintiff  In  error,  in  Golden  street, 
about  20  feet  from  the  point  at  which  that 
boundary  crossed  the  center  of  Golden  street, 
and,  continuing  in  the  plaintiff's  land  that 
distance,  crossed  the  center  of  Golden  street 
Into  land  of  another  owner,  who  is  not  a  par- 
ty to  this  suit,  and,  continuing  tho'eln  a  few 
feet,  entered  land  of  the  defendant  in  error, 
the  same  being  In  Golden  street  north  of  Its  cen- 
tae,  and  continued  therein  a  considerable  dis- 
tance through  the  defendant's  land,  of  which 
distance  the  first  113  feet  is  in  front  of  the 
land  of  the  plaintiff,— that  is,  beginning  about 
4^  feet  north  of  the  center  of  Golden  street, 
and  running  northeasterly  until,  at  the  end 
of  113  feet  the  Une  Is  19.2  feet  north  of  the 
center  of  Golden  street;  thus  forming,  sub- 
stantially, a  triangle  of  the  defendant's  land 
between  the  land  of  the  plaintiff,  bounding 
on  the  center  of  Golden  street,  and  the  soath- 
etly  side  of  WestJBeld  avenue,  the  hypothe- 
nose  of  whldi  is  the  southerly  side  of  West- 
field  avenue  and  the  base  Is  the  center  of 
Golden  street  Upon  the  opening  of  West- 
fidd  avenue,  the  plaintiff  In  error  extended 
her  fences  so  as  to  Include  within  them  the 
triangle  In  question,  and  thereby  took  exclu- 
sire  possession  of  the  locos  In  quo.  In  De- 
cember, 1887,  the  public  easement  in  the  land 
wbidi  was  in  Golden  street,  outside  the  limits 
of  Westfleld  avenue,  was  surrendered  by  pro- 
ceedings In  vacatl<m  in  virtue  of  provisions  of 
the  dty  charter,  and  thereafter  the  defendant 


brought  this  suit  to  recover  possession  of  tbe 
triangle  described.  The  plaintiff  In  error  de- 
fended the  action  upon  the  ground  that,  al- 
though the  public  easement  in  the  defend- 
ant's land  in  Golden  street  may  have  twmi- 
nated,  she,  nevertheless,  as  abutting  land- 
owner, had  a  private  right  of  way  thereover. 
At  the  circuit  it  was  ruled  that  this  Inslst- 
ment,  If  well  founded,  did  not  constitute  a 
sufficient  defense  or  bar  to  the  action;  and, 
accordingly,  judgment  was  entered  for  the 
plaintiff  there. 

P.  H.  Gllhooly,  for  plaintiff  in  error.  Frank 
Bergen,  for  defendant  in  oror. 

McGILL,  Ch.,  (after  stating  the  facts.)  The 
existence  of  the  easement  claimed  by  the 
plahitiff  In  error  will  not  justify  the  exclusive 
possession  which  she  has  taken  of  the  land. 
Such  possession  Is  not  necessary  to  or  author- 
ized by  a  mere  right  of  way,  and  is  Incon- 
sistent with  the  right  of  the  defendant  In 
error  which  the  present  action  Is  brought  to 
vindicate.  A  dear  and  generally  accepted 
exposition  of  the  law,  here  applicable,  is 
found  in  the  language  of  Mr.  Justice  BIgelow 
In  Morgan  v.  Moore,  3  Gray,  319,  322:  "It 
Is  no  answv  to  this  action  [action  by  writ  of 
entry]  that  the  tenant  is  the  owner  of  an 
easement  in  the  demanded  premises,  and  has, 
therefore,  the  right,  as  against  the  demand- 
ants, to  use  it  forever  as  a  passageway.  The 
right  to  a  fee,  and  the  right  to  an  easement  In 
the  same  estate,  are  rights  Independent  of 
each  othw,  and  may  well  subsist  together 
when  vested  In  different  persons.  Each  can 
maintain  an  action  to  vindicate  and  establish, 
his  right,— the  former  to  protect  and  enforce 
his  seisin  of  the  fee;  the  latter  to  prevent  a 
disturbance  of  his  easement.  The  demand- 
ants can,  therefore,  well  maintain  their  writ 
of  entry,  because,  as  the  tenant  Is  in,  occu- 
pying the  entire  premises,  and  denying  the 
demandant's  seisin,  this  Is  the  appropriate 
remedy  by  which  to  assert  their  title  to  the 
fee.  And  their  recovery  in  this  action  will 
in  no  way  affect  or  Impair  the  rights  of  the 
tenant  In  the  easement  in  the  premises." 
The  correctness  of  this  statement  was  recog- 
nized by  Vi.  Justice  Depue,  who.  In  writing 
the  opinion  of  the  supreme  court  of  this  state 
In  Hoboken  Land  &  Imp.  Co.  v.  Mayor,  etc, 
of  Hoboken,  36  N.  J.  Law,  645,  said,  that  al- 
though it  had  been  dedded  by  the  supreme 
court  of  the  United  States  that  a  munldpal 
corporation  may  defend  ejectment,  at  the 
suit  of  the  owner  of  the  fee,  by  setting  up 
the  right  of  possession  In  a  street  or  common 
undK  the  rights  acquired  by  the  public  in  a 
dedication  to  a  public  use,  the  rule  was  oth- 
erwise In  case  the  servitude  was  a  mere  pri- 
vate easement  In  Wright  v.  Carter,  27  N. 
J.  Law,  76,  ejectment  was  brought  by  the 
owner  of  a  fee  in  a  highway,  among  other 
things,  because  of  the  erection  of  a  tollhouse 
In  the  highway  on  his  land.  The  supreme 
court  held  that  the  tollhouse  was  not  a  servi- 
tude additional  to  the  public  easement  ot 
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(vay,  bnt  npon  tiiat  point  tbe  conrt  of  errors 
and  appeals,  wltboat  opinion,  reTersed  the 
dedsion;  the  effect  of  tlie  reversal  being  to 
establisli  tlie  right  of  the  plaintiff  In  eject- 
ment to  recover,  subject  to  the  easement  of 
w&j,  against  the  appropriation  of  the  land  to 
a  pivpoae  not  within  the  limits  of  the  ease- 
ment. State  y.  Laverack,  84  N.  J.  L<aw,  207; 
Wuesthoff  V.  Seymour,  22  N.  J.  Bq.  70;  ati- 
zens'  Ooach  Co.  v.  Camden  Hwse  R.  Co.,  33 
N.  J.  Eq.  277.  The  role  stated  is  not  only 
well  founded  in  principle,  but  Is  also  sus- 
tained by  authority.  Goodtitle  v.  Alker,  1 
Burrows,  133;  Hancock  v.  Wentworth,  5 
Mete.  (Mass.)  446;  Aqueduct  Co.  r.  Chandler, 
Q  Allen,  159;  Proprietors  of  Locks  &  Canals 
y.  Nashua  &  L.  R.  Co.,  104  Mass.  9;  Reform- 
ed Church  y.  Schoolcraft,  65  N.  X.  134;  Strong 
y.  City  of  Brooklyn,  68  N.  Y.  11;  Cooper  y. 
Smith,  9  Serg.  &  R.  26,  81;  Warwick  y. 
Mayo,  IS.Grat.  528,  548;  Boiling  y.  Mayor, 
etc.,  8  Rand.  (Va.)  563;  Sedg.  &  W.  Tr.  XlUe 
Land,  {  132,  and  note. 
Tbe  judgment  below  will  be  affirmed. 

(M  N.  J.  u  asi) 
WALLIS  IRON  WORKS  y.  COSTER  et  al. 

(Supreme  Coiurt  of  New  Jersey.     March  2, 
1894.) 

CoHTRAOT— Action  fok  Brkach— Pleadikos. 
A  contract  between  two  oorporatlona  for 
buildinx  a  portion  of  an  elevated  railway  pro- 
vided that  the  work  should  be  completed  by  a 
specified  time,  that  final  payment  was  to  be 
made  only  on  the  certificate  of  the  chief  entri- 
neer  of  another  corporation,  and  that,  if  the 
work  was  not  completed  at  the  time  fixed,  $100 
per  day  might  be  retained  as  damages,  unless 
the  delay  resulted  from  causes  not  within  the 
control  of  the  contractor,  of  which  the  engineer 
was  to  be  the  judge.  In  an  action  on  the  con- 
tract one  count  in  the  declaration  admitted  the 
noncompletion  of  the  work  at  the  time  speci- 
fied, but  excused  the  delay  by  averring  that  it 
resulted  from  causes  beyond  plaintiff's  control. 
It  also  admitted  that  plaintiff  had  not  procured 
the  required  certificate  of  the  chief  engineer, 
bnt  excused  the  failure  by  averring  that  before 
the  completion  of  the  work  the  chief  engineer 
hod  resigned  his  office,  and  no  successor  was 
thereafter  appointed.  ^  Held,  that  an  allegation 
in  a  plea  that,  upon'  the  resignation  of  said 
chief  engineer,  the  chief  engineer  of  still  an- 
other corporation  became  and  continued  to  be 
the  chief  engineer  of  the  corporation  named  in 
the  contract  is  a  substantial,  though  argu- 
mentative, denial  of  the  allegation  of  the  count 
on  which  plaintiff's  excuses  for  nonperformance 
depend,  and  that  the  plea,  though  irregular,  is 
good  on  general  demurrer. 

(Syllabus  by  the  Court) 

Action  on  a  contract  by  the  Wallis  Iron 
Works  agaJnsrt  Charles  H.  Coster  and  others. 
Heard  on  demurrer  to  plea.  Demturer  oyer- 
mled. 

Argued  at  November  term,  1893,  before  the 
OHIBP  JUSTICE,  and  GARRISON,  LIPPIN- 
COTT,  and  MAGIE,  JJ. 

Gilbert  CoUins,  for  plaintiff.  Mr.  Meyer, 
for  defendants. 

MAGIE,  J.  The  philntiff  is  the  WaUls  Iron 
Worlcs,  a  corporation  of  this  state,  and  the 


defendants  are  former  directors  of  the  New 
Jersey  Railway  Construction  Ciompany,  who 
are  sued  as  trustees  thereof;  that  company 
having  been  a  corporation  of  the  state,  and 
having  been  dissolved.  The  first  count  of 
the  declaration  is  tmsed  npon  a  contract, 
made  Anguert  IS,  1S90,  between  the  two  cor- 
porations above  named,  which  contract  is 
annexed  to  and  made  part  of  the  declaration. 
By  that  c<mtract  plaintiff  agreed  to  do  cer- 
tain work  in  the  erection  of  a  portion  of  an 
elevated  railway  in  New  York  dty.  The 
contract  contained  the  following  proyisions: 
"The  parties  hereto  agree  that  the  cldef 
engineer  of  the  Suburban  Rapid  Transit  Com- 
pany shall  decide  as  to  the  quality  and 
quantity  of  the  work  to  be  done  under  this 
agreement,  and  that  payment  for  the  same 
shall  be  made  only  on  the  written  certificate 
of  the  engineer  that  the  terms  of  this  agree- 
ment and  specifications  have  been  fully  com- 
plied with.  •  •  »  The  party  of  the  second 
part  [the  Wallis  Iron  Works]  agrees  that  he 
will  begin  worit  immediately,  •  •  •  will 
begin  the  delivery  of  materials  •  •  •  by 
Nov.  15,  1890,  and  the  erection  of  the  struc- 
ture by  December  1,  1890,  and  will  prosecute 
such  delivery  and  erection  continuously,  00 
as  to  complete  the  construction  •  •  •  by 
February  15,  1891.  The  party  of  the  second 
port  agrees  that  the  party  of  the  first  part 
shall  be,  and  hereby  is,  authorized  to  deduct 
and  retain,  out  of  any  moneys  that  may  be 
or  become  due  to  the  party  of  the  second  part 
under  this  agreement,  the  simi  of  $100  per 
day  as  liquidated  damages  for  each  and  every 
day  that  the  completion  of  the  whole  work, 
or  any  portion  thereof,  which  La  agreed  to  be 
completed  by  a  specified  day,  shall  be  delayed 
beyond  such  specified  day,  provided  that  such 
delay  shall  not  have  resulted  from  causes  be- 
yond the  control  of  the  party  of  the  second 
part,  of  which  the  engineer  shall  be  the 
Judge.  •  •  •"  In  the  count  it  Is  averred 
that  plaintiff  completed  the  work  contracted 
to  be  done  by  it,  but  It  is  also  admitted  tlut 
it  was  not  completed  until  after  the  lapse  of 
164  days  beyond  the  time  fixed  by  the  con- 
tract. It  Is  further  admitted  that  the  whole 
contract  price  has  been  paid,  excepting  $16,-. 
400,  which  the  construction  company  claimed 
the  right  to  retain  as  liquidated  damages  tar 
the  delay  in  completion.  To  make  out  a 
cause  of  action,  the  pleader  has  averred  per- 
formance of  all  conditions  precedent  con- 
tained in  the  contract,  except  two;  as  to 
them,  he  admits  that  plaintiff  did  not  pro- 
cure or  produce  to  the  construction  company 
any  written  certificate  that  the  terms  of  the 
agreement  and  specifications  had  been  fully 
complied  with,  and  that  it  did  not  complete 
the  work  at  the  time  named.  The  failure  to 
procure  the  certificate  is  excused  by  the  aver- 
ment that  the  person  who  was  chief  engineer 
of  the  Suburban  Rapid  Transit  Company 
when  the  contract  was  made  resigned  bia 
office  June  5,  1891,  and  no  successor  was 
afterwards    appointed.     The   excuse,    there- 
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fore,  Is  that  at  the  completion  of  the  work 
there  was  no  one  capable  of  making  the  re- 
quired certificate.  The  delay  in  completion 
of  the  work  is  excused  by  the  averment  that 
it  resulted  from  causes  (which  are  set  out) 
beyond  plaintiff's  control  But,  as  the  con- 
tract expressly  stipulates  that  the  engineer 
was  to  be  the  judge  whether  the  delay  re- 
snlted  from  such  causes,  It  is  obyious  that 
this  excuse  is  only  effectiye  by  its  connection 
with  the  averment  that,  before  the  comple- 
tion of  the  work,  the  office  of  engineer  be- 
came vacant,  and  there  was  then  no  one  to 
wake  the  required  adjudication.  These  are 
the  otily  averments  of  the  count  which  tend 
to  exhibit  plaintiff's  right  to  recover  on  the 
contract.  The  assertion  that  the  construc- 
tion company  was  not  building  the  railway 
for  its  own  use,  but  under  a  contract  with 
the  Suburban  Rapid  Transit  Company,  which 
contract  did  not  require  the  completion  of  the 
work  at  any  spedfled  time,  is  quite  im- 
material. For,  if  it  is  to  be  thence  inferred 
that  the  constmctlon  company  was  not  lia> 
ble  to  respond  in  damages  to  the  suburban 
company  for  Qie  delay,  it  by  no  means  fol> 
lows  that  the  delay  would  not  cause  damage 
to  the  construction  company.  The  fAct  that 
the  delay  woold  subject  the  construction  com- 
pany to  nominal  or  very  small  damage  may 
have  an  important  bearing  on  the  construc- 
tion of  the  contract,  and  the  determtnatlon 
whether  the  sum  to  be  daily  retained  was  in- 
tended atr  a  penalty  or  as  liquidated  dam-^ 
ages.  That  question  is  not  now  presented. 
Plaintiff's  right  to  recover  on  the  contract 
is,  therefore,  placed  by  the  count  upon  the 
performance  of  'some,  and  upon  excuses  for 
the  nonperformance  of  others,  of  Its  condi- 
tions precedent.  The  excuses  depend  upon 
the  averment  that,  at  the  completion-  of  the 
work,  there  was  no  engineer  of  the  Suburban 
Rapid  Transit  Company.  The  second  plea 
interposed  by  defendants  has  been  demurred 
to.  This  plea  Is  plainly  Irregular.  It  is  di- 
rected to  the  whole  declaration,  -(which  con- 
tains counts  not  ujjon  the  contract,)  and  it  is 
really  applicable  only  to  the  first  count.  Con- 
over  V.  Tindall,  20  N.  J.  Law,  518.  If  sns- 
tainable,  it  is  only  as  containing  a  denial  of 
a  niaterlnl  allegntloa  of  that  count,  and  it 
should  conclude  to  the  country,  and  not  with 
a  verification.  But  neither  of  these  objec- 
tions is  included  in  the  specification  of  causes, 
and  tbe  latter,  at  least,  is  not  ground  for  gen- 
eral demurrer.  Dime  Sav.  Inst.  v.  Mayor, 
etc.,  of  Hoboken,  42  N.  J.  Law,  283.  The  plea 
cnn  only  be  sustained  as  containing  a  sub- 
stantial denial  of  the  material  allegation  of 
the  first  count  that,  after  June  5,  1891,  there 
was  no  chief  engineer  of  the  Suburban  Rapid 
Transit  Company.  Reading  the  whole  plea, 
and  rejecting  its  many  superflnous  and  im- 
material allegations,  we  find  it  asserting  that, 
after  the  date  last  mentioned,  "the  chief 
engineer  of  the  Manhattan  Railway  Company 
became  and  continued  to  be  the  chief  engi- 
neer of  the  Sulrarban  Rapid  Transit  Oom- 
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pany."  This  we  deem  to  be  a  substantial  de- 
nial of  the  allegation  of  the  count  that  the 
former  chief  engineer,  who  resigned  on  that 
date,  had  no  successor  in  office  at  the  time 
of  the  completion  of  the  work.  That  It  is 
an  argumentative  denial  of  the  fact  alleged 
is  not  objectionable,  on  general  demturer. 
Dime  Sav.  Inst.  v.  Mayor,  etc.,  of  Hoboken, 
ub^  supra.  This  denial  la  not  open  to  the  ob- 
jection tiiat  the  contract  did  not  provide  for 
certificates  or  adjudications  by  the  cliief 
engineer  of  any  other  company  than  the 
suburban  company,  for  the  averment  Is  tliat 
some  person  became  and  continued  to  be  the 
chief  engineer  of  the  suburban  company,  and, 
if  that  be  so,  tliat  person  came  within  the 
terms  of  the  contract,  and  was  qualified  to 
act,  although  he  might  also  be  an  officer  of 
another  company.  Proof  of  this  averment 
of  the  plea  would  meet  and  avoid  the  excuse 
set  up  in  the  first  count  for  nonperformance 
of  certain  conditions  precedoit  of  the  con- 
tract   Tbe  demurrer  must  be  overmled. 


(se  N.  J.  Lk  895) 
VDNK  V.  BAKITAN  KIVBE  E.  CO. 
(Supreme  Court  of  New  JTeney.     March  6, 
1884.) 

HusBA2Cj>  Aim  Wits— CoMHUKiTT  Pbopertt— 
TBB8PAe&— Parties. 

1.  At  common  law  a  conveyance  of  land 
to  hnsband  and  wife  created  a  peculiar  estate. 
Daring  their  Joint  lives  each  was  seised  of  the 
entirety,  and  on  the  death  of  either  the  ani^ 
vivor  became  entiUed  to  the  whole  estate.  For 
an  injury  to  the  premises  by  a  stranger,  the 
hnsband  m^ht  sue  alone,  or  husband  and  wife 
might  join. 

2.  The  effect  of  the  married  woman's  act 
of  1852  apon  the  estate  conveyed  to  husband 
and  wife  after  that  act  took  effect  was  to  en- 
dow the  wife  with  the  capacity,  during  their 
joint  lives,  to  hold  in  her  possession,  as  a  single 
female,  one-tialf  the  estate  in  common  with  her 
husband,  the  right  of  survivorship  subsisting 
as  at  common  law.  For  an  injury  to  prem- 
ises so  held,  by  tbe  destruction  of  trees  and 
grass  and  fences  by  fire,  the  husband  and  wife 
should  be  Joined  in  tiie  suit. 

3.  In  a  suit  for  such  injuries  brought  by 
the  huslwnd  alone,  and  issne  joined  without 
notice  of  the  nonjoinder  of  the  wife,  the  cause 
was  submitted  to  arbitration  pursuant  to  the 
statute.  Revision,  p.  34.  The  arbitrators  found 
that  (1)  the  defendant  caused  the  injury  com- 
plained of;  (2)  the  owners  of  the  property  sus- 
tained damages  to  the  amonnt  of  $4^.60;  and 
(3)  the  plaintiff  and  liis  wife  were  owners  of  tbe 
said  property  as  tenants  by  the  entirety.  On 
an  application  to  enter  jndgment  on  the  award, 
and  a  connter  application  to  set  aside  the 
award,  an  amendment  was  allowed,  and  judg- 
ment ordered  entered  on  the  award  in  favor  of 
the  husband  and  wife,  although  the  wife's 
right  of  action  became  barred  by  the  statute 
of  limitations  pending  the  hearing  before,  the 
arbitrators. 

(SyUabus  by  the  Court) 

Action  in  trespass  by  Ezddel  Vnnk  against 
the  Rarltan  River  Railroad  Company.  Heard 
on  motitm  to  enter  judgment  on  an  award  of 
orUtrators.    Conditional  order. 

Argued  February  term,  1894,  before  I>K- 
PUB,  LIPPINOOTT,  and  ABBETT,  JJ. 
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John  S.  YootbeeB,  for  plaintiff.  Wm.  D. 
Edwards,  for  defendants. 

DEPUB,  J.  The  plaintiff  brought  suit 
against  the  defendants  in  tort  to  recover  dam- 
ages for  the  destruction  of  grass,  trees,  tim- 
ber, and  fences  upon  a  tract  of  land  situate 
in  the  township  of  East  Brunswick,  in  the 
county  of  Middlesex,  by  means  of  fire  com- 
municated by  sparks  from  a  locomotlTe  en- 
gine of  the  defendants,  through  the  negligence 
of  the  defendants'  servants  and  agents.  The 
declaration  alleged  that  the  plaintiff  was 
seised  and  possessed  of  the  said  tract,  and 
that  the  said  grass,  trees,  timber,  and  fences 
were  his  property.  To  this  declaration  the 
defendants  pleaded  the  general  issue.  After 
issue  Joined,  the  cause  was,  by  an  agreement 
of  the  parties  under  seal,  dated  April  10, 
1893,  submitted  to  the  arbitration  and  award 
of  three  arbitrators  agreed  upon  and  chosen 
for  the  final  determination  of  the  issue  In 
the  above  cause  pro  ut  the  pleadings.  By 
this  agreement  it  also  stipulated  that  the  sub- 
mission might,  upon  the  application  of  either 
party,  be  made  a  rule  of  this  court,  pur- 
suant to  the  first  section  of  the  act  concern- 
ing arbitration,  (Revision,  p.  34.)  The  arbi- 
trators, having  taken  the  oath  prescribed  by 
the  statute,  after  hearing  the  parties,  by  an 
award  dated  May  18,  1893,  determined  and 
certifled  as  follows:  "(1)  That  the  said  the 
Raritan  River  Railroad  Company  caused  the 
injury  complained  of;  and  (2)  ttiat  the  own- 
ers of  the  property  therein  have  sustained 
damages  to  the  amount  of  $462.50;  and  (3) 
that  Ezckiel  Vimk  and  Catharine,  his  wife, 
are  owners  of  sold  property  as  tenants  by  the 
mtlrety."  The  arbitrators,  by  their  award, 
further  cerdftr  as  follows:  "That  the  adju- 
dication has  been  made  upon  .the  stipulation, 
entered  Into  before  us  by  the  counsel  of  the 
respective  parties,  that  Judgment  shall  be  en- 
tered thereon  upon  application  to  the  su- 
preme court  at  the  coming  June  term  thereof, 
without  further  notice."  Application  was 
made  at  June  term,  by  the  plaintiff's  counsel, 
to  have  the  submisslcm  to  arbitration  made  a 
rule  of  court,  and  for  Judgment  and  execu- 
tion thereon.  This  application  was  resisted 
by  the  counsel  of  the  defendants  on  the 
ground  that  the  arbitrators,  by  their  award, 
exceeded  their  powers  in  awarding  the  dam- 
ages sustained  by  the  husband  and  wife  as 
the  owners  of  the  property.  The  plaintiff's 
counsel  then  applied  to  amend  by  making 
the  wife  a  party  to  the  suit.  This  applica- 
tion was  resisted  on  the  ground  that  the  wife 
was,  at  the  time  the  said  award  was  signed, 
barred  of  her  salt  In  virtue  of  the  limitation 
contained  In  the  second  section  of  the  act  of 
March  25,  1881,  (Supp.  Revision,  p.  824,  f 
10.)  These  applications  were  heard  upon 
the  papers  exclusively,  except  that  it  was  ad- 
mitted on  the  argument  that  the  premises 
were  conveyed  to  the  plaintiff  and  bis  wife 
as  tenants  by  the  entirety;  but  when  the 
deed  of  conveyance  was  executed,  whether 


before  or  after  the  married  woman's  act  of 
1K}2,  nowhere  appears  in  the  papers. 

By  the  common  law  the  husband,  by  the 
marriage,  acquired  a  freehold  estate  in  the 
lands  of  which  his  wife  was  seised  in  fee. 
Tills  estate  conferred  upon  the  husband  a 
rlgbt  to  possession  and  the  receipt  of  the 
rents,  Issues,  and  profits.  For  an  injury  to 
the  premises  by  a  stranger,  arising  from  the 
cutting  or  spoiling  of  grass,  which  is  a  tem- 
porary prc^t,  the  husband  was  required  to 
sue  alone;  for  the  cutting  or  destruction  of 
trees,  which  was  an  injury  as  well  to  the 
inheritance  as  to  the  possession,  the  husband 
might  sue  alone,  or  husband  and  wife  misbt 
Join.  Norton  v.  Norton,  47  Edw.  IIL  p.  0, 
pi.  5;  1  Com.  Dig.  p.  577,  "Bar<Mi  &  Feme," 
X  4;  VIn.  Abr.  pp.  83,  84,  pis.  16,  20,  21; 
Jeremy  ▼.  Lowgar,  Cro.  Eilz.  461.  The  rule 
stated  In  VIn.  Abr.,  supra,  is  that,  whne 
nothing  is  to  be  recovered  but  damages,  the 
barmi  alone  shall  have  action,  or  baron  and 
feme  may  be  Jodned;  and  among  the  iUostra- 
Uoag  given  is  an  action  for  cutting  trees  and 
writ  of  trespass  by  the  baron  alone,  where 
the  tenure  was  of  him  and  of  his  feme.  In 
Van  Note  v.  Downey.  28  N.  J.  Law.  219. 
this  court  held  that  the  husband,  by  mar- 
riage, acquired  a  freehold  estate  In  lands  of 
which  his  wife  had  a  life  estate,  and  was 
entitled  to  the  profits  thereof  during  cover- 
ture, and  that  for  a  trespass  committed  upon 
the  premises  he  might  maintain  an  action 
in  his  own  name.  By  the  common  law,  a 
conveyance  to  husband  and  wife  In  fee  cre- 
ated a  peculiar  estate.  Under  such  a  convey- 
ance the  husband  and  wife  did  not  take 
separate  estates.  Each  was  seised  In  en- 
tirety. At  the  death  of  ^ther  the  entire  es- 
tate devolved  upon  the  survivor  by  right  of 
survivorship.  But  during  the  coverture  the 
interest  of  the  wife  was  under  the  husband's 
control,  and  he  was  entitled  exclusively  to 
the  possession  and  to  the  rents  and  profits. 
Den.  V.  Hardenbergh,  10  N.  J.  Law,  42; 
Den.  V.  Gardner,  20  N.  J.  Law,  656,  658,  560, 
562;  Wa«fhbum  v.  Burns.  34  N.  J.  Law, 
18-20;  BoUes  v.  Trust  Co.,  27  N.  J.  Eq.  306. 
These  common-law  rules  were  in  force  In 
this  state  until  July  4,  1852,  when  the  mar- 
ried woman's  act  of  that  year  went  into  ef- 
fect Revision,  636.  If  the  conveyance  of 
the  premises  in  the  question  was  made  to 
the  plaintiff  and  his  wife  before  that  date, 
the  plaintiff's  estate  as  husband,  with  all 
the  rights  incident  thereto  at  commcwi  law, 
remained  in  him.  unaffected  by  that  statute. 
Van  Note  v.  Downey,  28  N.  J.  Law,  219; 
Frail  V.  Smith,  31  N.  J.  Law,  244.  In  ihat 
event  the  suit  was  properly  brought  In  the 
name  of  the  husband  alone,  and  he  was  en- 
titled to  recover  the  whole  amount  of  dam- 
ages. The  effect  of  the  act  ot  1852  up<Hi 
estates  conveyed  to  husband  and  wife  af- 
ter that  act  went  into  operation  was  to  en- 
dow the  wife  with  the  capacity,  during  the 
Joint  lives,  to  hold  in  h»  possession,  as  a 
slni^e  female,  one-half  the  estate  in  common 
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with  her  husband,  the  right  of  suryiTor- 
Bhlp  subsisting  as  at  common  law.  Buttlar  v. 
Rosenblath,  42  N.  X  £q.  651,  9  AU.  695.  In 
that  event,  for  damages  sustained,  as  the  arbi- 
trators report,  by  the  owdots  of  property" 
held  by  husband  and  wife  as  tenants  by  the 
entirety,  the  wife  should  have  been  Joined 
with  her  husband  as  a  c<vlalntlfl.  The 
question  then  becomes  one  of  parties  only. 

The  statute  confers  upon  the  courts  am- 
ple powors  of  amendment  In  order  to  pre- 
vent the  failure  of  justice,  and  the  court 
will  exercise  this  power  with  Ifbanllty 
whenever  Justice  requires  It,  and  at  any 
stage  in  the  proceedings,  even  after  the  case 
haa  reached  the  court  of  errors.  Insurance 
Co.  ▼.  Day,  39  N.  J.  Law,  89;  McLaughlin 
V.  Van  Kueran,  21  N.  J.  Eq.  379.  Under  this 
power  a  plaintiff  may  be  added,  (Hasbrouck 
T.  Winkler,  48  N.  J.  Law,  431,  6  Atl.  22,)  or 
the  name  Of  the  plaintiff  on  the  record  be 
struck  out,  and  the  name  of  another  pe-son 
be  Ins^ted  as  jdalntlff,  (Farrier  v.  Schroe- 
der,  40  N.  J.  Law,  601.)  The  coarse  of  prac- 
tice in  the  courts  of  this  state,  under  the 
statutes  permitting  amendments,  has  been 
that,  wherever  the  real  question  in  contro- 
versy has  been  fairly  tried  and  correctly  set- 
tled upon  the  merits,  the  court  will  not  set 
aside  the  result  for  an  objection  that  might 
bare  been  avoided  by  amendment,  but  will, 
in  such  case,  ex»cise  the  power  of  amend- 
ment. Ware  v.  Insurance  Co.,  45  N.  J.  Law, 
177;  Blnegan  v.  Moore,  46  N.  J.  Law,  602- 
604.  By  the  agreement  of  the  parties  the 
trial  of  this  case  was  submitted  to  a  tribu- 
nal of  their  own  choosing,  and  the  case  ap- 
pears to  have  been  determined  fairly  upon 
the  merits.  Where  a  controversy  is  submitted 
to  arbitration,  every  reasonable  intendment 
win  be  made  to  uphold  the  award.  The 
cases  to  this  effect  in  our  own  courts  are 
numerous^  and  will  be  found  cited  in  1  Stew. 
Dig.  tit  "Arbitration."  As  early  as  1789, 
and  long  before  the  statutes  which  conferred 
the  most  extensive  power  of  amendment 
were  passed,  this  court  allowed  an  amend- 
ment of  the  record  after  rule  nisi  for  Judg- 
ment on  an  award  and  reasons  filed  against 
the  award,  which  were  made  nugatmy  by 
the  amendment  Smith  v.  Mlnw,  1  N.  J. 
La-w,  416.  If  the  case  had  been  tried  before 
a  Jury  it  would  have  been  competent  for  the 
trial  Judge  to  have  added  the  plaintiff's  wife 
as  a  coplaintiff,  and.  If  the  result  c»tIUed 
by  the  arbitrators  had  been  contained  In  the 
verdict  of  the  Jury,  this  court,  following  the 
settled  practice,  would  have  directed  the 
amendment,  and  ordo'ed  Judgmmt  accord- 
ingly on  the  postea. 

Nor  wUI  the  coort  refuse  to  exercise  Its 
pow»  of  amendment,  in  the  Interest  of  Jus- 
tice, because  of  the  ftict  that  the  suit  of  the 
wife  has  become  barred  by  the  statute  of 
limitations.  The  statute  of  limitations  Is  a' 
defense  that  Is  not  always  received  with  in- 
dulgence. Courts  will  sometimes  refuse  an 
amendment  which  will  permit  such  a  piea. 


West  Hoboken  v.  Syms,  49  N.  J.  Law,  546, 
9  Atl.  780.  The  statute  will  be  no  obstacle 
to  prev^it  an  amendment  which  will  morely 
complete  a  cause  of  action  wlilch  Is  substan- 
tially disclosed  upon  the  pleadings.  Guild  v. 
Parker,  43  N.  J.  Law,  430.  In  the  present 
case  a  defense  of  the  statute  of  limitations 
wonld  present  ccmsiderations  that  would  de- 
prive It  of  all  right  to  Indulgence  by  the 
court  The  injtn^  sued  for  occtured  May 
8,  1892.  Suit  was  commenced  In  Decemb», 
1802.  The  case  was  at  issue,  and  referred 
to  arbitrators  by  an  agreement  dated  April 
10,  1893.  These  proceedings  all  were  taken 
before  the  expiration  of  the  limitation  of 
one  year  prescribed  by  the  statute.  The 
award  of  the  arbitrators  was  made  May  18, 
1803,— only  ten  days  after  the  expiration  of 
the  limitation  of  one  year.  No  notice  of  the 
nonjoinder  of  the  plaintifTs  wife  was  given, 
pursuant  to  section  37  of  the  practice  act, 
(Revision,  863.)  If  such  notice  had  been 
given,  the  amendment  would  have  been 
made  within  the  year  prescribed  by  the 
statute.  Judgement'  may  be  entered  on  the 
award  of  the  arbitrators  in  favor  of  the  hus- 
band and  wife,  on  condition  that  a  stipulation 
be  filed  by  them  to  release  the  defendants 
on  payment  of  the  sum  awarded. 


(El  N.  J.  a.  6W) 

CENTRAL  TRUST  CO.  v.  CONTINENTAL 

IRON  WORKS  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jera^. 

Feb.  26,  1894.) 

HoBTaxoBB— PaioBiTY  TO  Hbcbanios'  Libns. 
A  mortgage  dated  July  Id,  1889,  deliv- 
ered the  same  day,  and  recorded  July  22,  1889, 
was  given  by  a  gas  company  to  the  Central 
Trust  Ciompany,  aa  trustee,  to  secare  iMnds  to 
the  amount  of  $350,000.  No  bonds  were  Is- 
sued or  sold  until  Septemlier  20,  1889.  The 
^as  company  commenced  the  erection  Of  a  build- 
ing upon  the  mortgaged  premises  July  29.  1£^, 
before  the  issue  of  any  bonds.  BM,  tliat  the 
holders  of  the  mortgage  l>onds  have  a  lien  re- 
lating to  the  time  when  the  mortgage  was  re- 
corded, and  that  the  mortgage  is  an  incnm- 
brance  upon  the  mortgaged  premises  prior  to 
the  claims  for  mechanics'  liens. 

(Syllabus  by  the  CJonrt) 

Appeal  from  court  of  cbancery. 

Bill  by  the  (Central  Trust  Company,  trus- 
tee, against  the  Continental  Iron  Works  and 
others,  to  foreclose  a  mortgage.  From  the 
decree  entered,  complainant  appeals.  Re- 
versed. 

B.  A.  &.  W.  T.  Day  and  John  P.  Stock- 
ton, Atty.  Gen.,  for  app^ants.  Frank  Bergen 
and  W.  D.  Edwards,  for  respondents. 

VAN  STCKEL,  J.  This  suit  Is  prosecuted 
for  the  foreclosure  of  a  trust  mortgage  made 
by  the  Metropolitan  Gaslight  Company  of 
Elizabeth,  N.  J.,  to  the  Central  Trust  Com- 
pany of  New  York,  trustee,  to  secure  700 
bonds  of  $500  each.  The  mortgage  is  dated 
July  19,  1889,  delivered  the  same  day,  and 
recorded  July  22,  1889.    The  mortgage  is  in 
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the  usual  form  of  mortgages  by  corporations 
to  secure  the  issue  of  bonds.  It  recites  the 
resolution  of  the  board  of  directors  of  the  com- 
pany authorising  the  issuing  of  the  bonds  and 
the  execution  of  the  mortgage  to  secure  the 
same.  The  total  amount  of  bonds  authorized 
to  be  issued  were  sold  and  delivered  to  pur- 
chasers between  September  20, 1889,  and  Jan- 
uary 31, 1890.  Lien  dabnants  claim  priority 
over  this  mortgage.  The  excavation  for  the 
building  erected  upon  the  mortgaged  premises 
was  commenced  July  29,  1889,  being  a  date 
prior  to  the  sale  of  any  of  the  mortgage  bonds. 
By  the  decree  below,  priority  was  given  to 
these  lien  claims  for  work  done  and  mate- 
rials furnished  for  said  building.  In  this 
state,  mortgages  for  future  advances  operate 
from  the  time  of  recording,  although  the  ad- 
vances may  not  be  made  until  a  subsequent 
date,  and  they  have  priority  for  all  advances 
made  before  actual  notice  of  subsequent  in- 
cumbrances. Bell  V.Fleming,  12 N.  J.  Eq. 490; 
Ward  V.  Cooke,  17  N.  J.  Eiq.  93;  Piatt  v.  Grif- 
fith, 27  N.  J.  Eq.  207;  Jacobus  v.  Insurance 
Co.,^  Id.  604.  In  Piatt  v.-  Grifath  there  was 
a  verbal  agreement  between  the  parties  to 
the  mortgage  that  it  should  secure  future  ad- 
vances. The  lien  claims  accrued  before  the 
advances  under  the  mortgage  were  made,  but 
the  court  held  that  the  mortgage  was  entitled 
to  priority  for  the  full  amount  advanced.  In 
the  jBiOobus  Case,  supra,  the  mechanics'  liens 
attached  May  28,  1870.  The  mortgage  was 
dated  May  2,  1870,  recorded,  but  not  deliv- 
ered until  July  7, 1870.  This  court  held  that, 
although  there  was  no  delivery  of  the  mort- 
gage, or  advances  made  under  it,  until  after 
the  Uen  claims  had  arisen,  the  Incumbrance  of 
the  mortgage  would  relate  to  the  date  when  It 
was  recorded,  and  thus  give  It  priority  over 
the  liens.  In  that  case  an  agreement  had 
been  made  to  loan  the  money  secured  by  the 
mortgage  prior  to  its  delivery,  but  I  do  not 
perceive  how  this  fact  could  place  the  mort- 
gagee in  that  case  in  a  position  of  superior 
equity  to  that  occupied  by  these  bondholders, 
who  are  secured  by  a  mortgage  to  trustees 
for  the  money  they  should  thereafter  advance 
upon  It  It  was  made  for  the  expressed  pur- 
pose of  securing  money  to  be  advanced,  and 
differs  only  In  the  fact  that,  the  future  bond- 
holders being  unknown,  the  agreement  to 
Advance  could  not  be  made  with  them  in  pei> 
son.  It  was,  in  substance  and  eflFect,  made 
with  the  trustees  named  in  the  mortgage  for 
the  benefit  of  such  bondholders,  and  equity 
should  so  regard  it.  They  hold  a  stronger 
position  than  that  in  the  Jacobus  Case,  in 
this  respect:  The  mortgage  to  their  trustees 
was  made,  recorded,  and  d^vared  prior  to 
the  commencement  of  the  building,  while  In 
the  Jacobus  Case  there  was  no  delivery  on- 
til  after  the  liens  had  attached.  Mr.  Justice 
Depue,  who  delivered  the  opinion  of  a  ma- 
jority of  the  cc>urt  in  the  Jacobus  Case,  said 
that  the  object  of  the  equitable  doctrine 
adopted  by  Oie  courts  was  to  give  effect  to 
the  intention  of  the  pai'ties,  and  that  where 


several  acts  are  necessary  to  make  a  ctnn- 
plete  conveyance  as  between  the  parties  to 
it,  if  Justice  requires  it,  the  conveyance  will 
be  regarded  as  having  been  made  at  the  first 
act,  to  which  all  subsequent  acts  will  have 
relation.  The  mere  agreement  to  advance 
money  in  that  case  gave,  of  itseU,  no  equity 
to  the  mortgagee,  because  he  could  have  re- 
ceded from  his  agreement  when  another  Uen 
was  permitted  by  the  mortgagor  to  inter- 
vene before  he  actually  made  the  advance. 
The  ground  of  equity  was  that  the  parties 
had  entered  into  a  legal  contract,  which  was 
partly  executed,  and  that  parties  having  no- 
tice of  such  contract  must  be  sulKtrdlnated 
to  It,  as  if  It  had  been  entirely  completed. 
That  is  the  same  principle  which  applies  In 
enf<»cing  contracts  for  the  sale  of  land  spe- 
cifically. With  the  reason  which  underlies 
the  rule  in  the  Jacobus  Case  In  view,  the  case 
before  us  cannot  be  dlstiingulBhed  from  it  in 
principle.  The  maxim  in  equity  is  that  what 
has  been  agreed  to  be  done  shall,  for  the  ad- 
vancement of  Justice,  be  regarded  as  done. 
This  case  is  within  that  rule,  llie  mortgage 
was  given  to  secure  money  to  be  advanced 
for  the  purposes  of  the  mortgagor  by  the  pur- 
chasers of  the  mortgage  bonds,  and  the  in- 
tention of  the  parties,  announced  substan- 
tially by  the  execution,  recording,  and  deliv- 
ery of  the  mortgage,  can  be  effectuated  only 
by  treating  the  transaction,  as  a  whole,  by 
relation  as  <tf  the  date  of  the  mortgage.  This 
gives  it  priority  over  the  mechanics*  Uois  for 
the  full  issue  of  the  bonds,  because  neither 
the  complainants  nor  the  bondholders  had 
actual  notice  of  the  subsequent  incumbran- 
ces. The  commencement  of  the  building 
was  constructive  notice  only,  and  not  actual 
notice,  of  the  lien  claims,  liils  court,  in  the 
Jacobus  Case,  expressly  decided  that  such 
constructive  notice  would  not  postpone  the 
mortgage  debt 

Aside  from  these  adjudications,  the  bonds 
of  corporations,  secured  as  are  these  bonds, 
are  dealt  with  in  commercial  transactions, 
and  are  treated,  almost  without  exception, 
by  the  courts,  as  a  class  by  themselves,  not 
subject  in  all  respects,  to  the  stricter  rules 
which  pertain  between  natural  persons.  In 
Clafiin  V.  Balhx>ad  Co.,  4  Hughes,  12,  8  Fed. 
118,  tiie  question  was  whether  bonds  which 
were  part  of  an  Issue  seciured  by  a  first  mort- 
gage, but  which  remained  unissued  in  the 
hands  of  the  mortgagor,  could  be  issued,  aft- 
er tiie  making  of  a  second  mortgage  and  is- 
sue of  bonds  thereunder,  so  as  to  preserve  a 
lien  BupericMT  to  the  issue  of  bonds  under  the 
second  mortgage.  Chief  Justice  Waite,  in 
mahitalning  the  priority  of  the  first  mortgage 
bonds,  said:  "Here  the  bonds  put  out  whiU 
not  for  circulation  as  money,  were  intended  as 
articles  of  commerce,  to  be  bought  and  sold 
In  the  market  and  passed  from  hand  to 
hand  as  current  negotiable  securities.  They 
were  to  be  used  in  trade.  When  in  the 
hands  of  the  company,  their  Uen  under  the 
mortgage  was  suspended,  bui^  the  moment 
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tbey  were  out  in  tbe  nanal  course  of  bnal- 
ness.  It  again  took  effect  as  of  the  time  when 
the  mwtgage  was  given.  Any  other  rale 
than  this  would'  materially  Impair  the  mar- 
ketable value  of  thla  class  of  instraments,  and 
tend  to  defeat  the  very  object  of  their  execu- 
ticm.  The  whole  Issue  of  such  bonds  miut 
be  treated  as  ot  the  date  of  the  mortgage, 
without  regard  to  the  time  they  were  ac- 
tually put  out,  unless  the  contrary  Is  clearly 
expressed."  The  like  view  was  taken  by  the 
supreme  court  of  Iowa  in  Nelson  v.  Railroad 
Co.,  8  Am.  Ry.  R.  82.  There,  between  the 
execution  and  recording  of  tbe  mortgage  and 
the  issue  of  the  bonds,  a  mechanic's  lien  at- 
tached to  the  mortgaged  premises.  The  court 
of  Iowa  denied  priwlty  to  the  mechanic's 
Ilea,  saying  that:  "If  the  purchaser  of  a 
bond  in  New  York,  in  Amsterdam,  or  Lon- 
don Is  bound  to  Inquire  whether  the  bond  in 
fact  was  executed  by  the  company  contem- 
poraneously with  the  execution  of  the  mort- 
gage, or  whether,  before  the  signing  or  the 
negotiating  of  the  bonds,  liens  of  laborers  or 
matnlal  men  may  not  have  attached  to  the 
road.  It  Is  apparent  that  the  value  of  these 
securities  would  be  much  depreciated,  and 
all  Industries  which  dep^id  upon  the  rais- 
ing of  means  through  negotiation  would  be 
paralyzed.  The  plalntUts  are  affected  with 
knowledge  of  the  existence  of  the  mortgage, 
and,  seehig  that  the  road  had  mortgaged  all 
its  future  acquisitions,,  they  could  and  should 
Iiaye  protected  themselves  by  refusing  to  sell 
tbe  ties  without  payment  or  security."  In 
Reed's  Appeal,  122  Fa.  St  565,  16  Aa  100, 
where  the  lien  of  the  mortgage  was  held  to 
be  dominant,  a  distinction  Is  clearly  drawn 
between  mortgages  to  secure  bonds  to  be  put 
ap4m  the  mart:et  and  dealt  with  in  commer- 
cial circles  and  a  mortgage  given  by  one  man 
to  another.  The  fidlowing  is  the  language 
used  by  the  coiurt  at  page  573  of  that  case 
in  122  Pa.  St.,  and  page  100,  22  AtL: 
"Where  a  mortgage  is  given  to  cover  future 
advances  by  one  man  to  another,  it  Is  not 
a  matter  of  much  inconvenience  for  the  mort- 
gagee to  ascertain  from  time  to  time,  as  he  is 
called  on  for  advances,  whether  there  be  in- 
tervening 11^18. .  But  a  different  case  is  pre- 
sented where  a  public  Improvement  Is  un- 
dertaken, requiring  the  expenditure  of  large 
sums  of  money  and  the  floating  of  a  debt  of 
great  magnitude.  Hie  debt  Is  necessarily  di- 
vided Into  small  parts,  and  carried  into  dif- 
ferent and  distant  markets.  It  would  be 
out  of  the  question  to  ascertain  the  state  of 
the  record,  or  of  the  company's  affairs,  each 
time  a  bond  was  about  to  be  sold.  If  this 
were  made  the  duty  of  purchasers,  it  would 
prevent  the  sale  of  such  securities  altogether, 
OT  at  least  confine  their  purchase  to  such 
large  concerns  as  could  buy  in  bulk  after  due 
and  careful  inquiry.  Kven  then  the  facts 
would  be  open  to  doiibt  at  every  subsequent 
sale.  Thus,  their  value  would  be  entirely  re- 
duced." The  oases  are  referred  to  In  Jones, 
C<»i>.  Bonds,  i  206.    If  this  well-established 


doetrine  is  shakot.  It  will  destroy  the  value  of 
millions  of  securltieB  of  railroad  and  other 
oorporatloDa,  which  have  been  negotiated  on 
the  faith  of  the  priority  of  the  mortgage 
which  secures  theb*  issue.  In  the  ease  before 
us  the  lien  claimants  show  no  superior  equity. 
They  had  full  notice  of  the  existence  of  the 
mortgage,  and  the  purpose  of  the  comi>any 
to  put  tbe  mortgage  bonds  upon  the  market 
for  sale  to  bona  flde  purchasers  without  no- 
tice of  the  mechanics'  Qens.  Charged  with 
such  knowledge,  they  took  no  active  meas- 
ures to  restrain  the  issue  of  the  bonds.  The 
act  of  March  4,  1879,  (Supp.  Revision,  p.  456, 
i  4,)  has  no  application  to  this  case,  as  clear- 
ly appears  from  the  preamble  to  that  act, 
and  also  by  the  provisions  of  the  act  In 
my  opinion,  the  decree  of  the  court  I>eIow 
should  be  reversed,  and  the  prl(»lty  of  the 
mortgage  baada  established. 


^  (SI  K.  J.  B.  OO) 

BARLOW  et  al.  v.  BARNARD. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 
March  6,  1894.) 

COSSTRUCTIOS  OF  WlLL— ImPLIBD  DeVISS. 

1.  The  testator,  Thomas  Barnard,  held  to 
have  died  intestate  as  to  the  remainder  of  his 
estate  left  after  the  expiration  of  the  life  es- 
tate of  his  daughters  therein. 

2.  That  there  was  no  devise  or  bequest  of 
sach  remainder  by  the  will,  and  no  gift  thereof 
could  be  implied,  in  this  case. 

3.  T^at  the  correct  rule  as  to  what  is  nee 
essary  to  warrant  the  implication  of  snch  a 
gift  was  correctly  stated  by  the  vice  chancel- 
lor in  24  AU.  912,  50  N.  J.  Eq.  136,  but  hOd 
that  this  case  is  not  within  that  rule. 

4.  All  the  conclusions  of  the  vice  chancel- 
lor are  held  correct,  except  those  relating  to 
the  remainder  of  the  estate  after  the  daugh- 
ters' life  estates  have  terminated. 

6.  Decree  reversed,  so  that  it  may  be  mod- 
ified to  meet  the  views  of  this  court  as  to  such 
remainder. 
(Syllabus  by  the  Conrt) 

Appeal  from  court  of  chancery. 

Bill  by  Charlotte  E.  Bai-nard  against  Bmlly 
Barlow  and  others  for  construction  of  the 
will  of  Thomas  Barnard,  de<!eased.  From 
the  decree  rendered,  (24  AtL  912,)  defend- 
ants appeal.    Reversed. 

John  Linn,  for  appellants.  Rlker  &  Rlker, 
for  respondent 

ABBETT,  J.  TUs  is  an  appeal  from  a  de- 
cree of  the  chancellor  on  a  bill  filed  for  the 
construction  of  the  will  of  Thomas  Barnard, 
deceased,  and  for  directions  as  to  the  execu- 
tion of  its  provisions.  The  will  is  dated 
January  17,  1860.  The  testator  died  October 
7,  1877.  When  the  wlU  ^as  made,  he  had  a 
wife,  four  daughters,  and  two  sons:  Emily, 
aged  26,  and  then  married;  Charlotte  Ellen, 
aged  22,  then  and  still  unmarried;  Mary 
Letltia,  aged  20  years,  then  married;  Alice 
Isabel,  aged  10  years,  married  in  1876,  and 
who  died  before  her  mother,  leaving  two 
children,  (Lucy  and  Nellie  Haring;)  Alfred 
Thomas,  aged  IS;  -and  Arthur  Clay,  aged  14. 
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Charlotte,  tbe  widow  of  deceased,  and  bis 
sole  execatrix,  died  January  6,  1890.  The 
following  members  of  the  family  were  then 
living,  viz.:  The  two  sons;  the  grandchil- 
dren Lucy  and  Nellie  Haring;  Emily  Bar- 
low, widow  of  John  S.  Barlow,  who  has  one 
child,  (Ida  G.  Cocksbaw;)  Mary  L.  Tread- 
well,  wife  of  William  A.  Treadwell.  who  has 
one  child,  (Grace,  wife  of  Greorge  A.  Tread- 
well;)  and  Charlotte  £.  Barnard,  still  un- 
married. When  Thomas  Barnard  died,  all 
his  children  were  of  full  age,  the  yoimgest 
being  over  27.  When  he  made  his  will,  two 
of  Us  children  (both  daughters)  were  over 
age.  One  was  married,  and  the  other  un- 
married. His  third  child  (a  daughter)  was 
nearly  of  age^  and  married;  and  the  other 
three  children  (two  sons  and  a  daughter) 
were  minors. 

The  will,  after  giving  to  bis  Wife,  for  bar 
life,  all  the  real  and  personal  estate  of  which 
he  should  die  possessed,  proceeds:  "I  wish 
and  will,  at  my  death,  that  all  property,  of 
whatever  kind,  of  which  I  may  die  pos- 
sessed, may,  as  soon  as  practicable,  be  real- 
ized and  settled  securely  on  her,  in  some  safe 
investment,  the  interest  of  which,  I  trust  In 
God,  will  comfortably  support  her;  the  prin- 
cipal to  be  untouched,  unless  the  interest  of 
that  left  be  too  small  for  her  support.  At 
her  death,  I  wUl  it  to  be  kept  in  the  same 
shape  or  form  for  the  support  of  the  chil- 
dren not  of  age  or  married.  On  the  marriage 
of  my  four  daughters,  I  will  it  to  b«  equally 
divided  between  tbe  said  four  girls,  and  tbe 
share  settled  on  each  of  them  for  tbeir  life- 
time, all  and  except  one  dollar  each  to  my 
two  sons,  trusting  that  they  will  follow  my 
example  of  industry  to  gain  what  they  may 
require." 

The  learned  vice  chancellor,  in  construing 
this  will,  held  that,  after  the  life  provision 
for  the  widow,  the  provision  for  support  was 
intended  to  embrace  both  minor  daughters 
and  sons,  and  likewise  unmarried  adult 
daughters,  but  not  unmarried  adult  sons,  and 
that  under  this  construction  the  unmarried 
daughter  is  entitled  to  the  benefit  of  the  pro- 
vision for  support;  that  she  has  a  right  to 
be  supported,  so  long  as  she  remains  single, 
out  of  tbe  income  of  the  testator's  estate,  but 
not  to  its  whole  Income,  unless  it  is  only  suf- 
fldent  to  give  her  a  proper  support  according 
to  ber  rank  and  condition  in  life.  He  held 
that  there  was  no  gift  of  the  income,  either 
directly  or  by  implication,  and  holds  that 
there  is  not  the  least  indication  that  the  tes- 
tator meant,  as  the  class  (his  children)  di- 
minished in  numb«-,  the  survivors  should 
take  the  whole.  He  further  says:  "My  con- 
clusion, therefore,  is  that  the  unmarried 
daughter  has  a  right  to  be  supported  out  of 
the  testator's  estate  until  she  marries;  and, 
to  that  end,  she  has  a  right  to  have  so  much 
of  his  estate  kept  invested  as  will  produce  an 
annual  Income  sufficient  for  that  purpose. 
The  residue  of  his  estate  must  be  divided  In- 
to four  equal  shares,  and  one  share  settled  on 


each  daughter  for  her  life."  He  then  says: 
"The  more  dlflcnlt  and  perplexing  questldn 
is,  who  takes  the  remainder?  In  other 
words,  what  provision  shall'  be  made  in  the 
settlements  as  to  who  shall  take  the  remain- 
ders on  the  death  of  the  life  tenants.  The 
will  gives  no  direct  answer  to  this  question." 
He  also  says:  "No  gift  of  the  remainder  is 
made,  unless  it  is  made  by  implication."  We 
agree  with  the  learned  vice  chancellor  In  the 
conclusions  reached  by  him,  up  to  this  point 
He  then  says:  "But  at  this  point  we  enter 
the  region  of  doubt.  One  of  two  construc- 
tions must,  however,  be  adopted,  namely, 
either  that  the  testator  died  intestate  as  to 
the  remainder,  or  that  there  Is  a  gift  of  it, 
by  Implication,  to  the  Issue  of  his  daughters." 
He  adopts  tbe  latter  construction.  It  Is  a 
case  where  there  must  be  much  hesitation  in 
adopting  any  construction  as  to  the  remain- 
der of  the  estate.  The  rule  is  correctly  laid 
down  by  the  vice  chancellor,  that,  to  Justify 
a  gift  by  implication,  the  gift  must  rest  on 
a  probability  of  an  intention,  so  strong  that 
an  Intention  contrary  to  that  which  is  thus 
imputed  to  the  testator  cannot  be  supposed 
to  have  existed  In  his  mind.  Applying  this 
test,  we  cannot  come  to  the  conclusion  reach- 
ed by  him. 

What  was  the  Intmtion  of  the  testator  as 
to  this  remainder?  It  can  be  reached  by 
adopting  the  view  that  be  did  not  attempt 
to  make  any  disposition  of  hls>  estate,  beyond 
tbe  lives  of  his  wife  and  daughters.  It  is  a 
fair  Infei'ence  from  his  will,  and  the  circum- 
stances surrounding  its  execution,  that  his 
first  care  was  for  his  wife,  for  ber  life; 
next,  to  take  care  of  all  his  children  during 
their  minority,  unless  they  vrere  provided  for 
by  marriage;  then,  to  care  for  his  daugh- 
ters during  their  lives,  providing  first  for 
ample  support  for  his  unmarried  daughter, 
out  of  the  income  of  his  estate.  He  took 
better  care  of  his  daughters  than  of  his  sons 
during  their  lives,  because  he  thought  it  to 
be  wise  to  make  provision  so  that  his  sons 
should  follow  his  example  of  industry  to 
gain  what  they  might  require;  but  this  did 
not  necessarily  involve  an  intention  to  dis- 
inherit them  entirely,  after  tbe  primary  pur- 
poses in  his  mind  bad  been  fully  accomplish- 
ed. That  part  of  the  will  which  gives  the 
sons  one  dollar  each  was  where  he  was  deal- 
ing with  the  income  of  the  estate  to  be  di- 
vided in  four  parts  among  his  four  daughters 
for  their  lifetime.  In  disposing  of  this  in- 
come, he  first  gives  one  dollar  to  each  of  bis 
sons,  which  is  to  be  all  that  they  are  to  re- 
ceive of  said  income  during  the  life  of  his 
daughters.  He  does  not  seem  to  have  cared 
or  provided  for  anything  after  his  daught»8 
had  been  taken  care  of  during  their  lives. 
As  between  his  daughters,  he  evidently 
thought  that  the  married  ones  would  have 
husbands  to  provide  for  them  primarily, 
and  that,  if  any  of  them  were  unmarried, 
such  would  have  no  other  source  to  maintain 
them,  except  from  the  income  of  his  estate. 
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So  he  provided  that  all  of  hia  income  neces- 
sary for  the  snppMt  of  the  unmarried  daugh- 
ter should  be  used  for  that  purpose,  and,  if 
any  was  left,  that  it  should  be  equally  diyid- 
ecl  among  his  daughters  during  their  lives. 
There  was  no  reason  why  be  should  totally 
disinherit  his  sons.  Snch  intention  is  not 
shown  either  in  the  will  or  the  evidence  in 
the  case.  He  thought  his  sons  were  primari- 
ly able  to  take  care  of  themselves,  and  that 
they  should  do  so  as  long  as  any  of  his 
daughters  lived.  When  they  were  all  dead, 
be  no  longer  had  any  wUl  as  to  what  was 
left.  He  was  content  to  leave  that  undis- 
posed of,  to  be  distributed  under  the  intes- 
tate laws  of  the  state.  This  view  would  not 
require  the  court  to  raise  a  gift  by  Impllcar 
tlon,  and  it  would  not  require  us  to  find  that 
the  father  Intended  to  disinherit  his  sons  for 
the  benefit,  not  of  his  danghters,  but  for  his 
daughters'  children,  who  might  be  equally 
able  to  gain  what  they  might  require  by  their 
own  industry  as  his  sons,  in  their  old  age,  or 
their  children.  The  construction  of  the  vice 
chancellor  would  not  qnly  disinherit  the  sons, 
but  also  disinherit  their  children.  We  there- 
fore reach  the  conclusion  that  the  views  of 
the  vice  chancellor  are  correct,  except  as  to 
the  remainder  of  the  estate  after  the  death 
of  the  four  daughters,  and  as  to  that  we  find 
that  the  testator  died  Intestate.  The  decree 
of  the  chancellor  should  be  reversed,  so  that 
it  can  be  modified  to  conform  to  the  views 
herein  expressed. 


(H  N.  J.  u  m) 

STATE  ex  rd.  GOLDBERO  v.  DORLAND. 

(Supreme  Court  of  New  Jersey.     March  7, 
1B94.) 

CiONBTITDTIORAL  LaW— SPBCIAI,  ACTS— TOWNSHIF 

Officebs. 

The  act  of  the  leKislatnre  entitled  "An 
act  to  amend  an  act  entitled,  'An  act  respecting 
the  election  and  terms  of  office  of  the  clerk  and 
collector  or  receiver  of  taxes  in  certain  towns, 
borouKhs  and  townships,'  approved  April  fourth, 
one  tnonsand  eight  hundred  and  mnety-one,'* 
which  amendatory  act  was  approved  March  24, 
1882,  (P.  li.  1892,  p.  258,)  and  which  provides 
"that  in  all  towns  and  ooronghs,  ana  in  all 
townships,  governed  by  or  under  a  special  char- 
ter, the  terms  of  office  of  the  clerk,  and  of  the 
collector  and  receiver  of  taxes  hereafter  elected 
or  appointed  therein,  shall  be  the  period  of  two 
years,"  is,  so  far  as  it  applies  to  townships, 
nnconstitntional  under  article  4j  §  7,  par.  11, 
snbd.  3iOf  the  amended  constitntion  of  this 
state.  The  classification  of  townships  into 
those  "governed  by  or  under  a  special  charter" 
and  those  not  so  governed  is  not  of  such  a  na- 
ture as  to  require  or  sustain  exclusive  legisla- 
tion for  each  class. 
(Syllabus  by  the  Court) 

Action  in  quo  warranto,  at  the  rdatlon  of 
Eugene  Goldberg,  against  Irving  H.  Dorland, 
to  try  defendant's  title  to  the  oBice  of  treas- 
urer of  the  township  of  Kearney.  Heard  on 
the  demurrer  to  the  information.  Judgment 
of  ouster. 

Argued  November  term,  1893,  before  BEAS- 


liBT,  C.  J.,  and  HAOIB,  GARRISON,  and 
LIPPINOOTT,  JJ. 

Edward   Kenny,  for   relator.     CoUlns   & 
Corbin,  for  respondent 

LIFPINCOTT,  J.  This  case  is  (m  a  demur- 
rer to  an  information  in  the  nature  of  quo 
warranto.  The  question  is  whether  the  re- 
spondent is  an  Intruder  into  the  ol&ce  of 
treasurer  of  the  township  of  Kearney,  in  the 
county  of  Hudson.  This  township  was  orig- 
inally created  and  organized  under  the  gen- 
eral laws  of  this  state  rdatlng  to  townships. 
The  township  of  Kearney  is  now  governed  by 
a  special  charter.  The  act  is  entitled  "An 
act  for  the  improvement  of  the  township  of 
Kearney  in  the  county  of  Hudson,  and  to  in- 
crease the  powers  of  the  township  committee 
in  said  township,"  approved  April  6, 1871,  (P. 
li.  1871,  p.  1371.)  By  the  first  section  of  this 
act  It  was  provided  that  thereafter  the  town- 
ship committee  should  consist  of  five  mem- 
bers, to  be  elected  as  now  provided  by  law 
for  the  election  of  township  committees  in 
the  townships  of  this  state,  and  that  they 
should  be  denominated  the  "Board  of  Town- 
ship Committee  of  the  Township  of  Kear- 
ney," and  by  that  title  they  should  have  all 
the  powers  of  a  mtmidpal  corporation,  neces- 
sary for  executing  the  objects  and  purposes 
of  the  special  act  of  lncorporati(«  or  special 
charter.  The  act  confers  up<Hi  the  township 
committee  a  ccmsiderable  diversity  of  powers, 
and  imposes  duties  quite  extensive  In  their 
diaracter,  quite  up  to  the  standard  usually 
required  toe  an  ordinary  city  government. 
The  power  to  make  appointments  to  certain 
offices,  to  enact  ordinances,  to  make  appro- 
priations of  mon^  for  the  purposes  of  the 
act,  to  levy,  c(dlect,  and  disburse  taxes,  lay 
oat  and  improve  streets,  Impose  special  as- 
sessments, and  many  other  kindred  pow- 
ers, are  fully  conferred.  By  the  twelfth  sec- 
tion the  board  of  township  committee  of  the 
township  are  authorized  to  appoint  a  town-- 
ship  treasurer,  to  hold  (Ace  for  one  year, 
and  until  another  be  appointed  in  his  stead. 
By  other  sections  of  the  charter  the  treas- 
urer was  empowered  to  perform  many  du- 
ties, among  which  were  the  duties  of  the  col- 
lection of  all  state,  coonty,  and  township  tax- 
es, to  pay  the  county  collector  all  state  and 
county  taxes  so  collected,  to  collect  all  arrear- 
ages of  taxes  and  all  special  assessments  for 
benefits  on  account  of  the  opening  or  im- 
provement of  streets  in  the  township,  and  to 
receive,  safely  keep,  and  disburse  all  moneys 
of  the  township  under  the  direction  of  said 
board  of  township  committee,  and  to  do  and 
I)erform  and  execute  all  other  powers  and 
duties  usually  performed  by  the  collectors  of 
townships.  This  act  does  not  provide  for 
the  election  or  appointment  of  any  collector 
or  receiver  of  taxes.  Under  the  provisions  of 
this  act  the  relator,  on  May  2,  1883,  was  ap> 
pointed,  by  the  board  of  township  committee 
of  that  year,  treasurar  of  the  township  for 
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the  term  of  cme  year,  and  until  another  shonld 
be  chosen  In  his  stead.  Under  this  appoint- 
ment he  duly  qualified  in  accordance  with  the 
prorlsions  of  the  charter.  The  respondent  Is 
In  the  exercise  of  the  duties  of  the  office  of 
treasurer  of  the  township  under  this  diarter,- 
which  is  still  unrepealed  and  in  force,  and 
rests  Ills  claim  to  the  office  upon  an  appoint- 
ment made  on  May  2,  1892,  by  the  board  of 
township  committee  of  that  year,  in  accord- 
ance with  the  proTisions  of  an  act  entitled 
"An  act  respecting  the  election  and  term  of 
office  of  the  clerk  and  collector  or  receirer  of 
taxes  In  certain  towns,  boroughs  and  town- 
ships," approved  AprU  4,  1891.  (P.  L.  1891,  p. 
417,)  as  amended  by  an  act  approved  March 
24,  1882,  (P.  L.  1892,  p.  258,)  which  amend- 
ment, in  the  first  and  only  section,  provides 
"that  in  all  towns  and  boroughs,  and  In  all 
townships,  governed  by  or  tmder  a  special 
charter,  the  terms  of  office  of  the  clerk,  and 
of  the  collector  and  receiver  of  taxes  hereaft- 
er elected  or  appointed  therein,  shall  be  for 
the  period  of  two  years,  and  all  persons  who 
shall  be  hereafter  elected  and  appointed,  to 
said  offices  or  any  of  them,  shall  hold  for  two 
years  and  until  their  successors  in  office  shall 
have  been  duly  qualified." 

Now,  it  is  to  be  observed  that  there  are 
townships  in  this  state  up<m  wliich,  by  legis- 
lative enactment,  special  charters  have  been 
conferred,  but  they  are  no  less  townships 
than  they  wore  before  they  were  elth»'  gov- 
erned wholly  oe  partially  by  special  laws. 
They  are  ndther  "towns"  nor  "boroughs,"  as 
those  appdlations  are  commonly  understood 
In  legislative  enactments  or  Judicial  deter- 
minations. This  questioned  statute  recog- 
nizes these  distinctions,  and  It  is  neither  'to 
be  assumed  nor  determined  that  specially 
chartered  townships  are  either  towns,  vil- 
lages, or  boronghs.  The  question  of  the  con- 
stitutionality of  this  statute  is  raised  htm, 
and,  while  that  question  will  not  turn  upon 
a  mere  question  of  correct  nomenclature, 
yet  the  distinctions  which  the  statute  itself 
makes  between  these  different  local  munic- 
ipal divisions  of  the  state  will  be  regarded  in 
the  consideration  of  the.  question.  Under 
this  act  the  terms  "towns"  and  "boroughs" 
are  not  Indnslve  of  "townships  governed  by 
or  under  a  special  charter."  The  township 
of  Kearney,  although  originally  organized 
qnder  the  general  law  of  the  state,  came 
in  1871,  befwe  the  adoption  of  the  recent 
amendments  to  the  constitution,  to  be  govern- 
ed under  and  by  a  special  charter.  In  the 
consideration  at  this  matter  a  serious  ques- 
tion arises,— whether  this  amendatory  statute 
of  1892,  to  which  reference  has  been  made, 
has  any  application  to  the  township  of  Kear- 
ney, the  charter  of  which  fails  to  create  or 
designate  any  such  official  as  coUector  or  re- 
ceiver of  taxes,  while  It  does  specifically  des- 
ignate a  treasurer  and  define  bis  duties.  The 
statute  of  1892  has  but  one 'section,  and  that 
provides  for  the  appointment  and  term  of 
office  of  a  coUector  and  receiver  of  taxes, 


without  at  all  defining  the  duties  of  such  an 
afOce;  and  the  special  charter  of  the  town- 
ship in  qnestion  neither  designates  the  exist- 
ence of  any  such  official  nor  defines  his  pow- 
ers and  duties;  and  therefore.  It  would  ap- 
pear, neither  by  reference  nor  in  any  other 
manner  can  the  act  of  1892  in  question  here 
have  any  rdation  whatever  to  this  township. 
But,  assuming  this  act  to  have  such  relation, 
it  needs  but  a  statement  of  its  proviBl<His,  so 
far  as  they  aiq)ly  to  townships,  (and  it  is  only 
in  reference  to  townships  that  the  act  is  at 
all  considered,)  to  clearly  demonstrate  diat 
they  are  in  contraventi<Mi  of  article  4,  S  7, 
par.  11,  subd.  8,  of  the  amended  constitution 
of  this  state,  which  provides  that  the  legis- 
lature shall  not  pass  private,  special,  or  local 
laws  regulating  the  internal  afCalrs  of  towns 
and  counties.  Special  laws  relating  to  town- 
ships have  been  bdd  by  this  comrt  to  be  with- 
in the  terms  of  this  inhibition  of  the  conatltn- 
tion.  Viewed,  therefore,  in  the  light  of  this 
fundamental  provision,  this  statute  Is  within 
this  prohibition.  It  will  be  pa^^Ived  that 
this  act  does  not  applj:  to  all  municipalities 
of  the  some  class,— that  ia,  to  all  townships,— 
but  only  to  the  designated  few  of  the  dass, 
namely,  those  "governed  under  and  by  a  spe- 
cial charter."  I  think  It  would  be  a  vain  in- 
quiry to  ascertain  a  rational  ground  of  dis- 
crimination' between  townships  governed  un- 
der and  by  a  special  charter  and  other  town- 
ships in  this  state,  connected  with  the  objects 
of  this  statute.  There  is  no  distinguishing 
feature  in  this  act  showing  a  fair  relation  be- 
tween the  class  legislated  for  and  the  pur- 
pose of  the  legislation,  and  which,  in  this  re- 
spect, segregates  this  class  from  other  mu- 
nicipalities of  the  same  character.  In  re 
Sewer  Assessment  for  City  of  Passaic,  54 
N.  J.  Law,  15e-159,  23  AU.  517.  Townships 
are  a  class  by  themselves,  and  have  no  very 
Important  differences,  unless  it  be  the  differ- 
ence in  population;  otherwise,  they  are  as 
generally  alike  as  possible;  and  yet  the  only 
characteristic  pointed  out  to  Justify  the  ob- 
jects of  this  statute  Is  the  fact  that  this 
township  Is  governed  by  a  special  charter, 
while  other  townships— the  same  class  of  mu- 
nicipalities; alike  in  all  respects— are  govern- 
ed and  regulated  by  general  laws. 

The  rules  thoroughly  settled  in  this  state  for 
distinguishing  between  general  and  special 
laws  imder  our  constitution  are  that.  In  order 
to  be  general,  the  law  must  emtmice  an  en- 
tire class  of  objects;  that,  if  it  deals  with  mu- 
nicipalities, they  must  either  comprise  what, 
by  common  consent,  is  regarded  as  a  class, 
such  as  all  dUes  and  townships,  or  they  must 
differ  from  other  mimlcipalltles  of  the  same 
class  in  some  peeoliar  characteristic  to  which 
the  law  relate,  and  which  Is  Important 
enough  to  afford  reasonable  ground  for  the 
legislation  Intended.  If  the  statute  exclude 
from  its  purview  a  single  member  of  a  class 
thus  defined,  it  becomes  special.  'State  v. 
City  of  Orange,  55  N.  J.  Law,  99,  25  Ati.  288. 
The  mere  fact  that  certain  townships  In  this- 
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state  have  at  some  time  or  otjier  obtained 
special  enactments  conferring  upon  tbe  toim- 
shlp  committee  greater  powers  than  the 
township  committees  in  other  townships  are 
possessed  of  Is  not  the  acquli^ltion  of  such  a 
substantial  dUFerence  or  characteristic  as  will 
serve  as  a  basis  of  classification  of  such  mn- 
alcipolltles,  or  such  local  governmental  divi- 
sions of  the  state,  as  to  regolre  or  smrtaln  ex- 
dusive  legislation.  What  can  be  the  dlstino- 
tlon,  in  this  aspect,  between  snch  a  townsliip, 
alike  in  all  other  respects,  and'  any  other 
township,  so  far  as  its  reasonable  and  sub- 
stantial needs  are  concerned.  There  must  l>e 
something  more  than  a  designation  of  such 
a  characteristic.  There  must  be  such  a  ra- 
tional basis  of  classiflcation  as  to  mark  the 
objects  so  designated  as  peculiarly  requiring 
ezdiislve  legislation.  Van  Riper  v.  Parsons, 
40  N.  J.  Law,  9;  Butgers  v.  New  Brunswick, 
42  N.  jr.  Law,  61;  State  v.  Hammer,  Id.  440; 
Van  Olesen  v.  Bloomfield,  47  N.  J.  Law,  446, 
2  Atl.  249;  Dobbins  ▼.  Northampton  Tp.,  60 
X.  J.  Law,  400,  14  Ati.  687;  State  v.  Borough 
of  Caayton,  53  N.  J.  Law,  278,  31  AU.  1026; 
Helf«r  T.  Simon,  68  N.  3.  Law,  651,  22  Atl. 
120;  Stahl  v.  Inhabitants  of  City  of  Trenton, 
54  N.  J.  Law,  444,  24  AtL  478;  Tyler  v.  Caty 
of  Plainfield,  54  N.  J.  Law,  628,  629,  24  AtL 
493,  494.  The  classification  attempted  in  this 
statute  in  relation  to  townships  is  notliing 
more  than  a  legislative  pretense;  and  is 
without  any  reason  for  bringing  under  it 
only  townships  governed  by  or  tmder  a  spe- 
cial charter;  and  It  is  too  dear  to  need  far- 
ther discuBsion  that  such  a  classification  is  il- 
legal, and  the  act  unconstitutional,  and  that, 
therefore,  the  respondent  was  entitled  to  no 
office,  or  torn  of  office,  by  virtue  of  its  provi- 
sions. There  must  be  Judgment  of  ouster 
against  the  respondent  The  relator  claims 
title  to  the  office  which  the  respondent  h<dd8, 
and  of  which  he  Is  exercising  the  Katies,  and, 
as  his  title  is  fully  set  out  in  the  information. 
Judgment  may  pass  in  his  favor  in  this  re- 
pect,  that  the  relator  be  admitted  to  the  <^ce 
which  be  claims. 


HI  M.  J.  a.  OE) 
BONNET  et  aL  v.  HOPE  MANUF'O  CO. 

et  al. 

(Cotirt  of  Krrors  and  Appeals  of  New  Jersey. 
Feb.  26,  1894.) 

Cbattu<  Hoktoaoe — ^Validitt — Affidavit — Pos- 

SBSSIOM  BT   MOBTQAGOK. 

1.  If  a  diattel  mortgaKe  be  made  and  de- 
livered to  a  trustee  for  creditors,  he,  as  holder, 
is  competent  to  make  the  affidavit  required  by 
statute  to  tire  the  mortgage  full  effect. 

2.  If  the  affidavit  nnuexed  to  a  chattel 
mortgage  expressly  refers  to  matters  stated  in 
the  mortgage,  those  matters  must  be  regarded 
as  part  of  the  affidavit. 

8.  If  a  chattel  mortgage,  reciting  the  debts 
which  it  was  Kiven  to  secure,  be  recorded,  in 
pursuance  of  the  provisions  of  the  statute,  its 
recitals  become  evidence  of  the  existence  of  the 
debts,  against  subsequent  creditors  of  the  mort- 


gagor, notwithstanding  the  mortxagor  has  re- 
tained possession  of  the  diatteU. 
(Syllabus  by  the  Court) 

Appeal  from  court  of  chancery.- 

Bill  by  Citarles  B.  Bonnet  and  others 
against  the  Hope  Manufacturing  Company, 
Leonturd  R.  Hetcher,  and  others,  to  establish 
a  right  to  payment  of  wages  from  defendant 
corporaticm's  property  prior  to  claims  of  oth- 
er creditors.  Th»e  was  a  decree  for  com- 
plainants, (^  AtL  685.)  and  defendants 
Fletdier  and  others  appeal     Revised. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  DIXON,  J.: 

In  this  case  the  bill  of  complaint  was  filed 
on  behalf  of  the  operatives  of  the  Hope  Man- 
ufacturing Company,  an  insolvKit  corpora- 
tion, to  secure  thdr  wages  for  labor  perform- 
ed during  30  days  prior  to  January  30,  18B2. 
The  appellants,  Leooard  R.  Fletcher,  George 
O.  Oreen,  and  Hulbert  H.  Warner,  were 
made  defendants  because  of  their  interest  in 
a  mortgage  of  real  and  personal  properly 
made  under  seal  by  the  cori)oration,  and  re- 
corded April  15,  1891,  of  which  the  mat^al 
parts  are  as  follows: 

"This  indenture,  made  the  fourteenth  day 
of  April,  in  the  year  one  thousand  dght  hun- 
dred and  ninety-one,  between  Hope  Manu- 
facturing Comimny,  a  OMrporation  organized 
and  existing  under  tlie  laws  of  the  state  of 
New  Jersey,  party  of  the  first  part,  and 
Leonard  R.  Fletcher,  of  the  city  of  Philadd- 
phla,  in  the  commonwealth  of  Pennsylvania, 
party  of  the  second  part,  witnesseth:  Where- 
as, the  party  of  the  first  part,  on  the  day  of 
the  date  hereof.  Is  Indebted  unto  George  O. 
Oreen  in  the  sum  of  rix  thousand  dollars, 
Hulbert  H.  Warner  in  the  sum  of  thirty-two 
thousand  seven  hnndred  and  thirty-nine  dol- 
lars and  eighty-nine  cents,  James  F.  'B.opo  In 
the  sum  of  twenty-five  thousand  dollars,  Jere- 
miah G.  Donoghue  In  the  sum  of  eight  thou- 
sand dollars,  M.  B.  Bonnet  in  the  sum  of  four 
thousand  four  hundred  hnd  twenty-one  dol- 
lars and  seventy-nine  cents,  Bernard  Carr  in 
the  sum  of  four  tlionsand  dollars,  Leonard  R. 
Fletcher  In  the  sum  of  two  thousand  dol- 
lars, John  F.  Hope  in  the  sum  of  seventy 
thousand  dght  hundred  and  ten  dollars  and 
eight  cents,  and  is  desirous  of  securing  the 
payment  of  said  Indebtedness;  and  whereas, 
at  a  meeting  of  the  board  of  directra^  of  said 
party  of  the  first  part  held  on  the  thirteenth 
day  of  April,  dghteen  hundred  and  ninety- 
one,  the  president  and  secretary  were  duly 
authorized  to  execute  and'  deliver  to  Leonard 
R.  Fletcher,  said  party  of  the  second  part,  in 
trust,  a  mortgage  to  secure  notes  for  the  pay- 
ment of  said  indebtedness;  and  whereas,  the 
said  party  of  the  first  part  has  made  its  notes 
for  the  payment  of  said  indebtedness,  all 
bearing  even  date  herewith  and  drawing  In- 
terest from  the  date  hereof,  as  follows:  One 
to  George  G.  Green,  for  fifteen  hundred  dol- 
lars, at  one  year;  another  to  said  George  O. 
Green,  for  fifteen  hundred  dollars,  at  two 
years;  a  third  to  said  George  O.  Green,  for 
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fifteen  hnndred  dollars,  at  three  years;  and  a 
fourth  to  said  George  G.  Green,  for  fifteen 
hundred  dollars,  at  four  years;  four  to  said 
Hulbert  H.  Warner,  each  tor  eight  thousand 
one  hundred  and  eighty-four  dollars  and  nine- 
ty-one cents,  one  at  one  year,  another  at  two 
years,  a  third  at  three  years,  and  a  fourth  at 
four  years;  four  to  James  F.  Hope,  each  for 
the  sum  of  six  thousand  two  hundred  and 
fifty  dollars,  one  at  one  year,  another  at  two 
years,  a  third  at  three  years,  and  a  fourth  at 
four  years;  four  to  said  Jeremiah  G.  Don- 
ogbue,  each  for  two  thousand  dollars,  one  at 
one  year,  another  at  two  years,  a  third  at 
three  years,  and  a  fourth  at  four  years;  four 
to  said  M.  B.  Bonnet,  each  for  the  sum  of 
eleven  hundred  and  five  dollars  and  forty- 
four  cents,  one  at  one  year,  one  at  two  years, 
a  third  at  three  years,  and  a  fourth  at  four 
years;  four  to  Bernard  Carr,  each  for  the 
sum  of  <me  thousand  dollars,  one  at  one  year, 
another  at  two  years,  a  third  at  three  yeans, 
and  a  fourth  at  four  years;  four  to  Leonard 
B.  Fletcher,  the  party  of  the  second  part, 
each  for  fire  hundred  dollars,  one  at  one  year, 
anotho'  at  two  years,  a  third  at  three  years, 
and  a  fourth  at  four  years;  four  to  John  F. 
Hope,  in  the  sum  of  seventeen  thousand  sev- 
en hundred  and  two  dc^ilars  and  fifty-two 
cents  each,  one  at  one  year,  another  at  two 
years,  a  third  at  three  years,  and  a  fourth  at 
four  years:  Now,  this  indenture  wltnesseth 
that  the  party  of  the  first  part,  as  well  for 
and  in  consideration  of  the  premises,  and  for 
better  securing  to  the  said  George  G.  Green, 
Hulbert  H.  Warner,  James  F.  Hope,  Jere- 
miah G.  Donoghue,  M.  E.  B<Hinet,  Bernard 
Carr,  Leonard  R.  Fletcher,  and  John  F. 
Hope,  their,  and  each  of  their,  heirs,  execu- 
tors, administrators,  assigns,  the  payment  of 
said  notes  and  the  Interest  thereon,  as  in  con- 
sideration of  the  sum  of  one  dollar  unto  the 
I>arty  of  the  first  part  by  the  said  party 
of  the  second  part  at  and  before  the  ensealing 
and  delivery  hereof  Wll  and  truly  paid,  the 
rec^pt  whereof  is  hereby  acknowledged,  has 
granted,  bargained,  sold,  conveyed,  assigned, 
transfared,  and  set  over,  and  by  these  pres- 
ents doth  grant,"  etc. 

"State  of  New  Jersey,  Camden  County— as.: 
Be  it  remembered  that  on  this  fourteenth 
day  of  April,  in  the  year  of  oiu*  Lord  one 
thousand  ^ght  hundred  and  ninety-one,  be- 
fore me,  the  subscriber,  a  master  in  diancery 
of  New  Jersey,  personally  appeared  William 
O.  Blelock,  of  full  age,  to  me  personally 
known,  who,  being  by  me  dnly  sworn  accord- 
ing to  law,  <»i  his  oath  salth  that  he  Is  the 
secretary  of  Hope  Manufacturing  Company; 
that  John  F.  Hope  is  the  president  of  the 
same,  and  that  the  seal  affixed  to  the  forego- 
ing Instrument  is  the  corporate  seal  of  said 
company,  and  that  the  said  John  F.  Hope,  as 
such  president,  signed  said  instrument  and 
afllxed  said  seal  thereto,  and  delivered  the 
same  as  the  voluntary  act  and  deed  of  the 
said  corporation,  and  by  authorlly  of  the 
board  of  directors  of  the  said  company,  for 


the  uses  and  purposes  therdn  expressed;  and 
that  he,  the  said  William  O.  Blelod^,  did,  at 
the  execution  thereof,  attest  the  same,  and 
subscribe  the  same  as  witness  thereto.  Rich- 
ard T.  Miller,  M.  C.  C." 

"State  of  New  Jersey,  Camden  County— sa.: 
Leonard  R.  £letcher,  the  mortgagee  In  the 
foregoing  mortgage  named,  being  duly  sw<»ii, 
on  his  oath  says  that  the  true  consideraticHi 
of  said  mortgage  is  as  follows,  viz.:  That 
the  said  mortgage  is  made  to  depcHient  as 
trustee  to  secure  the  payment  of  cotadn  in- 
debtedness of  the  Hope  Manufacturing  Com- 
pany, as  fidlows:  An  Indebtedness  to  Qeotge 
G.  Green,  of  six  thousand  dollars,  for  money 
loaned  and  advanced  to  said  company,  with 
interest  to  this  date;  an  indebtedness  to 
Hulbert  H.  Warner,  of  thirty-two  thousand 
seven  hundred  and  tblrty-nlne  dollars  and 
eighty-nine  cents,  for  money  loaned  and  ad- 
vanced to  said  company,  with  Interest  to  this 
date;  an  indebtedness  to  James  F.  Hope,  of 
twenty-five  thousand  dollarst  for  money 
loaned  and  advanced  to  said  company,  with 
Intwest  to  this  date;  an  indebtedness  to 
Jeremiah  O.  Donoghue,  of  eight  thousand 
dollars,  for  money  loaned  and  advanced  to 
said  company,  with  Interest  to  this  date;  an 
Indebtedness  to  M.  E.  Bonnet,  of  four  thou- 
sand four  hundred  and  twenty-one  dollars 
and  seventy-nine  cents,  for  money  loaned 
and  advanced  to  said  company,  with  Interest 
to  this  date;  an  indebtedness  to  Leonard  R. 
Fletcher,  of  two  thousand  dollars,  for  money 
loaned  and  advanced  to  said  company,  with 
Interest  to  this  date;  an  Indebtedness  to  John 
F.  Hope,  of  seventy  thousand  eight  hnndred 
and  ten  dollars  and  eight  cents,  for  money 
loaned  and  advanced  to  said  company,  with 
interest  to  this  date;  an  indebtedness  to  Ber- 
nard Carr,  of  fotu:  thousand  dollars,  for  mon- 
ey loaned  and  advanced  to  said  company, 
with  interest  to  this  date,— which  said  several 
indebtednesses  are  r^resented  by  the  prom- 
issory notes  In  the  foregoing  mortgage  par- 
ticu^rly  mentioned  and  set  forth,  and  for 
the  payment  of  which  said  several  notes  the 
said  mortgage  Is  security,  and  that  there  is 
due  on  said  mortgage  the  sum  of  one  hundred 
and  fifty-two  thousand  nine  hundred  and  sev- 
enty-one dollars  and  seventy-six  cents,  be- 
sides lawful  interest  thereon  from  the  four- 
teenth day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-one. 
Leonard  R.  Fletcher. 

"Sworn  and  subscribed  before  me  this  14th 
day  of  April.  1891.  Richard  T.  Miller,  M. 
C.  C." 

The  only  questions  raised  upon  this  appeal 
relate  to  the  validity  of  this  mortgage  as  a 
lien  upon  chattels,  and  the  proof  of  debts  se- 
cured thereby.  The  pertinent  provisions  of 
the  statute  are  sections  4  and  9  of  the  chattd 
mortgage  act,  (Supp.  Revision,  p.  491,)  viz.: 
"Sec.  4.  That  every  mortgage  or  conveyance 
intended  to  opiate  as  a  mortgage  of  goods 
and  chattels  hereafter  made,  which  shall  not 
be  accompanied  by  an  immediate  ddlvery. 
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and  followed  by  an  actual  and  continued 
cbange  of  possession  of  the  things  mortgaged, 
shall  be  absolutely  void  as  against  the  cred- 
itors of  the  mortgagor,  and  as  against  sub- 
sequent purchasers  and  mortgagees  in  good 
faith,  unless  the  mortgage,  having  annexed 
thereto  an  affidavit  or  affirmation  made  and 
subscribed  by  the  holder  or  holders  of  said 
mortgage,  his,  her  or  their  agent  or  attorney, 
stating  the  consideration  of  said  mortgage 
and  as  nearly  as  possible  the  amount  due  and 
to  grow  due  thereon,  be  recorded,"  etc.  "Sec. 
9.  That  every  chattel  mortgage  hereafter  re- 
corded pursuant  to  the  provisions  ot  this  act 
shall  be  valid  against  the  creditors  of  the 
mortgagor,  and  against  subsequent  purchas- 
ers and  mortgagees  from  the  time  of  the  re- 
cording thereof  until  the  same  be  cancelled 
of  record,"  etc.  . 

Thomas  B.  Ftench  and  M.  P.  Grey,  for  ap- 
pellants.    3.  3.  Grandall,  for  respondents. 

DIXON,  J.,  (after  stating  the  facts.)  The 
first  ground  for  attacking  this  mortgage  is 
that  the  affidavit  annexed  to  It  was  not  made 
by  the  proper  person,  and  the  vice  chancellor 
80  decided.  Tills  decision  was  erroneous. 
The  affiant  was  the  legal  mortgagee,  to 
whom  the  mortgage  was  delivered,  and  who 
held  it,  and  had  the  lawful  right  to  hold  it 
Consequently,  be  was  "the  holder;"  and  as 
such  was,  by  the  plain  language  of  the  stat- 
ute^  authorized  to  make  the  requisite  affida- 
vit. That  he  may  not  have  had  personal 
knowledge  of  the  truth  of  the  matters  stated 
lu  his  affidavit  is  not  reason  enough  for  dis- 
torting this  explicit  provision.  The  law  re- 
quires that  the  statem^it  shall  be  true,  not 
that  the  affiant  shall  know  it  to  be  true. 
Had  the  statute  not  Indicated  the  person  who 
was  to  make  the  affidavit,  then  it  might  well 
have  been  assumed  that  it  was  to  be  made 
by  one  cognizant  of  the  facts;  but  here  the 
poson  or  class  of  persons  is  designated, 
without  reference  to  their  knowledge.  It 
may  often  happen  that  no  person  within  the 
class  is  directly  cognizant  of  "the  considera- 
tion of  the  mortgage,  and  the  amount  due 
and  to  grow  due  thereon,"  as  in  the  case  of 
an  assignee  of  a  pre-existing  debt,  or  an  ex- 
ecutor or  administrator  taking  securily  for 
a  debt  due  the  decedent,  yet  certainly  such 
a  person  may  become  "the  holder"  of  a  chat- 
tel mortgage,  and  must  be  competent  to  make 
the  statutory  affidavit  His  conscience  is 
charged  to  the  extent  of  bis  Information. 
The  validity  of  the  Instrument  depends  on 
the  MHrrectness  of  that  Information. 

The  second  objection  to  the  m(»tgage  Is 
that  the  affidavit  does  not  state,  "as  nearly 
as  possible,  the  amount  due  and  to  grow 
due"  on  the  mortgage.  The  affidavit  express- 
ly refers  to  matters  stated  in  the  mortgage, 
and  therefore  these  matters  must  be  regarded 
as  part  of  the  affidavit  Gardiner  y.  Par- 
malee,  31  Ohio  St  651;  Gilbert  v.  Vail,  60  Vt 
261.  li  Atl.  542;  Tompkins  v.  Crosby,  (N.  J. 


Oh.)  19  AtL  720.  So  read,  the  affidavit  dis- 
tinctly indicates  the  times  when  designated 
sums  will  grow  due,  and  that  nothing  was 
due  at  the  date  of  the  mortgage. 

It  is  further  objected  to  the  claims  of  the 
appellants  that  no  proof  was  made  in ,  the 
cause  that  the  mortgage  really  represented 
actual  indebtedness.  The  bill  of  complaint 
alleged  that  there  was  no  such  Indebtedness, 
and  called  on  the  defendants,  the  trustee  and 
cestuls  que  trustent  In  the  mortgage,  to  an- 
swer without  oath.  The  appellants  answered 
that  the  notes  mmtloned  in  the  mortgage 
as  theirs  did  represent  so  much  money  actu- 
ally loaned  by  them,  respectively,  to  the  cor- 
poration. No  testimony  on  the  i>oint  was 
offered  by  either  side,  except  that  the  defend- 
ants put  the  mortgage  in  evidence,  and  It 
was  received  without  objection.  Assuming 
that  the  burden  of  proof  with  regard  to  the 
nonexistence  of  the  debts  did  not  rest  upon 
the  complainants,  stUl  we  think  the  debts 
were  proved.  The  recitals  In  the  mortgage 
were  evidence  against  the  corporation  and 
its  subsequent  creditors.  Webb  v.  Mann,  3 
Mich.  139;  Bank  v.  Ghetwood,  8  N.  J.  Law, 
1;  Brown  v.  Kahnweilef,  28  N.  X  Eq.  311; 
Revision,  p.  387,  pL  52.  But  the  force  of  such 
evidence  against  creditors  would,  at  common 
law,  have  been  overcome  by  the  fact  that 
possession  of  the  chattels  remained  with  the 
mortgagor;  that  circumstance  bdng,  at  com- 
mon law,  and  in  favor  of  creditors,  prima 
facie  evidence  of  fraud,  (Miller  v.  Fancoast 
29  N.  J.  Law,  250,)  which  could  not  be  rebut- 
ted without  further  proof  than  the  mortgage 
itself  afforded  of  a  valuable  consideration. 
But  now,  under  the  statute  above  quoted, 
chattel  mortgages,  when  recorded  pursuant 
to  the  provisions  of  the  act,  become  valid 
against  the  creditors  of  the  mortgagor,  not- 
withstanding his  retention  of  possession.  In 
the  validity  thus  established  la  Included  the 
evidential  efficacy  of  all  recitals  in  the  instru- 
ment with  regard  to  facts  that  go  to  consti- 
tute the  mortgage;  among  them,  the  indebt- 
edness to  be  secured.  The  mortgage  now  in 
question,  having  been  duly  executed,  attested, 
and  recorded,  sufficiently  proved  the  debts 
due  to  the  appellants.  The  decree  below, 
postponing  the  lien  for  these  debts  to  the 
claims  ot  the  complainants,  should  be  re- 
vei-sed. 


(51  N.  J.  B.  6U) 
In  re  DB  HART. 
(Oonrt  of  Errors  and  AK>eal8  of  New  Jersey. 
Feb.  26, 1804.) 

COMSTITDTIONAI.  LaW — INQUISITION  0»  LUNAOT— 

Fbaotice. 

1.  A  statute  directing  that  a  commission  de 
Innatico  ingnlrendo  shall  be  executed  before 
a  jnry  of  12  men  is  constitutional. 

2.  The  fact  that  only  part  of  the  Jurors 
visited  the  alleged  lunatic  tor  personal  exam- 
ination of  him  is  not  sufficient  ground  for  set- 
ting aside  the  inquisition. 

3.  If  the  jury  find  In  favor  of  the  incapac- 
ity of  tiie  alleged  lunatic,  and  upon  exanuna- 
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tion  of  the  proceedings  there  appeara  to  be  a 
reasonable  doubt  as  to  the  propriety  of  their 
finding,  he  should  be  allowed  to  traverse  the 
inqnisition. 
(Srllabns  hj  the  Court) 

Appeal  from  court  of  chancery. 

In  the  matter  of  the  alleged  limacy  of 
Uharlea  A.  De  Hart,  respondent  petitioned 
foe  an  order  setting  aside  the  inquisition,  or 
that  he  be  allowed  to  traverse  the  same.  The 
petition  was  denied,  and  respondent  appeals. 
BeTersed. 

Conlt  &  Howell,  for  appellant  W.  S. 
Whitehead,  for  appellee. 

DIXON,  J.  Upon  a  petition  presented  to 
the  chancellor  in  Jime,  1892,  a  commission 
In  the  nature  of  a  writ  de  lunatico  inquirendo 
was  issued  to  ascertain  whether  Charles  A. 
De  Hart  was  a  lunatic  or  of  unsound  mind, 
and  In  the  following  month  an  inquisition 
was  returned  Into  chancery,  finding  that  Mr. 
De  Hart  was  then,  and  for  the  space  of  about 
five  years  preceding  had  been,  of  unsound 
mind,  BO  as  to  be  incapable  of  governing  him- 
self, his  lands,  tenements,  goods,  and  chattels. 
Within  a  few  days  Mr.  De  Hart  presented  to 
the  chancellor  a  petition  asking  that  the  in- 
quisition be  set  aside,  or,  in  case  that  should 
be  refused,  that  he  be  permitted  to  traverse 
the  inquisition.  In  December,  1892,  the 
chancdlor  made  an  order  denying  these  re- 
quests, and  affirming  the  proceedings  taken 
upon  the  commission.  From  that  order,  Mr. 
De  Hart  appeals  to  this  court  The  grounds 
ujxm  which  counsel  for  the  appellant  con- 
tends in  this  court  that  the  Inquisition  should 
be  set  aside  are  (1)  that  the  Jury  consisted  of 
but  12  men,  and  (2)  that  of  these  only  11  at- 
tended at  a  personal  inspection  of  the  alleged 
Innatlc,  although  all  the  12  concurred  In  the 
finding.  Asi  act  concerning  idiota,  lunatics, 
etc.,  approved  March  23,  188T,  (P.  L.  1887,  p. 
48,)  directs  the  sberUT  to  summon  only  12  Ju- 
rors, Instead  of  24,  to  inquire  Into  and  find 
the  truth  of  the  matters  invcdved  tn  a  com- 
mission relating  to  the  competency  of  such 
persons.  But  it  Is  IneJIsted  that  this  act  Tib- 
lates  the  right  of  trial  by  Jury,  as  guarantied 
by  the  constitution.  If  we  assume  that  the 
constitutional  provision  applies  to  proceed- 
■  Ings  of  this  nature,  still  this  statute  does  not 
infirlnge  upon  It  for  the  reason  that  prior  to 
the  adoption  of  the  constitution,  the  party 
had  no  right  to  trial  by  more  tlmn  12  jurors. 
"By  the  old  common  law,"  says  Blackstone, 
(1  C<»nm.  303,)  "there  is  a  wilt  de  idiota  in- 
qnlroido,  to  inquire  whether  a  man  be  an 
Idiot  or  not  which  must  be  tried  by  a  Jury  of 
12  men;"  and  (page  305)  "the  method  of 
proving  a  man  non  compos  Is  very  similar  to 
that  of  proving  him  an  Idiot"  In  speaking 
of  Inquisitions  or  inquests  of  office  general- 
ly, the  same  author  says  (3  BI.  Comm.  258) 
that  the  Inquiry  is  made  "by  a  Jury  ot  no  de- 
terminate number,  being  either  12,  or  less, 
or  man."  The  si^ciency  of  12  men  to  con- 
t4tate  a  jury  in  such'  oases  is  asserted  by 


other  witters  <m  the  subject  (CoU.  Lnn.  153; 
Shel.  Lun.  117;  Busw.  Inaan.  I  68d  and  was 
adjudged  by  the  chanedlor  tn  Llndaley's 
Case,  40  N.  X  Kq.  358,  19  AO.  726.  In  prac- 
tice, any  nnmtier  not  less  than  12  nor  over 
23  has  been  considered  adequate.  In 
Ferne's  Case,  5  Ves.  450, 17  Jm-ors;  In  Doy's 
Case,  9  N.  J.  Eq.  181,  23  Jurors;  and  In  Yan- 
auken's  Case,  10  N.  J.  E!q.  186,  21  Jurors,— 
were  sworn.  The  inquisition  should  not  be 
disturbed  on  this  gnound. 

Nor  should  the  fact  that  only  11  Jurors  vis- 
ited Mr.  De  Hart  tor  pers<mal  examination 
defeat  the  finding.  The  presence  of  all  the 
Jurors  at  such  an  examination  Is  not  neces- 
sary. Smith's  Case,  1  Swanst  4,  6;  Child's 
Case,  16  N.  J.  Eq.  498,  499. 

The  question  whether  the  alleged  tamatic 
should  be  allowed  to  traverse  the  Inqoialtlon 
must  next  be  ccmsidered.  As  pointed  ont 
by  the  cbanc^lor  in  Lindsley's  Case,  46  N.  3. 
Eq.  358,  19  Atl.  726,  the  traverse  of  snch  an 
Inquisition  was.  In  England,  deemed  a  matter 
of  right  undo-  the  statute  2  &  3  Edw.  VL 
c.  8;  and  (m  an  application  of  the  alleged 
lunatic  to  traverse,  tUb  duty  of  the  court  con- 
sisted merely  In  ascwtalning  that  the  appli- 
cation was  an  act  of  the  free  will  of  a  per- 
son capable  of  forming  and  expressing  such  a 
volition.  In  re  Cumming,  1  De  Gex,  M.  &  G. 
537.  But  that  statute  not  having  been 
adopted  In  the  United  States,  the  right  was 
here  denied  at  an  early  day.  In  Wendell'a 
Case,  1  Johns.  Cb.  600,  Chancellor  Kent  said: 
"The  care  and  custody  of  Idiots  and  lunatics 
being  confided  to  this  court  the  whole  con- 
trol of  the  inquisition,  and  the  manner  Id 
which  that  control  should  be  exercised,  wonld 
seem  to  depend  entirely  on  the  discretion  of 
the  conrt"  In  New  Jersey,  by  a  statote 
passed  November  21,  1794,  (Pat  Laws  125,) 
it  was  macted  that  the  chancellor  shoold 
have  the  care  and  provide  for  the  safe-keep- 
ing of  all  idiots  and  lunatics,  and  of  their 
lands  and  tenements,  goods  and  chattels;  and 
It  is  probable  that  upon  this  statute  was 
founded  the  practice  in  this  state  of  regard- 
ing the  application  to  traverse.  Just  as  Chan- 
cellor Keat  regarded  it  on  similar  grounds 
In  New  Ywk,  as  addressed  to  Judicial  discre- 
tion. Ciovenhoven's  Case,  1  N.  J.  Bq.  19; 
Vanaukoi's  Case,  10  N.  3.  Eq.  186;  James' 
Case,  86  N.  J.  £q.  B47.  According  to  this 
practice.  If  there  be  a  reasonable  doub^  as 
to  the  petitions 's  unsoundness  of  mind,  the 
traverse  should  be  allowed.  Ruasdl's  Case, 
1  Barb.  Cb.  88,  and  New  Jersey  cases  last 
dted.  It  appears  that  at  the  time  of  the  In- 
quisition, In  July,  1892,  Mr.  De  Hart  was  in 
his  eighty-second  year;  that  in  the  year  1887 
he  had  had  a  slight  stroke  of  apoplexy,  aft- 
er which  he  exhibited  a  marked  lade  of  mem- 
ory, especially  with  regard  to  recent  occur- 
rences; tluit  up  to  April,  1802,  he  liad  been 
a  member  of  a  firm  engaged  In  the  buslnem 
of  manufacturing  edged  tools,  which,  how- 
ever, for  four  or  five  years  preceding;  had 
been  chiefly  caiTied  on  by  his  partneni;   that 
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nevertheless,  he  had  been  generally  consulted 
abont  the  partnership  affairs  as  long  as  the 
Ann  continued,  and  In  March,  1892,  had  tak- 
en an  active  and  decisive  part  in  negotiating 
the  sale  of  his  interest  in  the  business;  that 
at  no  time  had  it  been  suggested  among  his 
friends  that  his  personal  liberty  should  be 
restrained;  and  that  he  had  always,  in  his 
household  and  neighborhood,  been  treated  as 
an  intelligent  po'son,  quite  capable  of  form- 
ing and  expressing  rational  opinions  on  mat- 
ters discussed  in  bis  presence.  Under  these 
drcomstances,  we  think  there  Is  reasonable 
donbt  whether  the  Infirmity  of  his  memwy 
Is  such  as  to  Indicate  that  unsoundness  of 
mind  whl(di  renders  one  unfit  for  the  gov- 
ernment of  himself  as  well  as  of  his  prop- 
erty, and  without  which  the  courts  are  not 
justified  in  placing  a  man  and  his  estate  un- 
der guardianship.  Llndsley's  Case,  44  N.  J. 
Eq.  5ft4,  15  AtL  1.  In  old  age,  InabUIty  to 
attend  to  the  details  of  business,  arising  from 
defective  memory  and  similar  causes,  is  to  be 
expected;  but  it  is  protected  flrom  serious 
loss  more  humanely  by  the  ministrations  of 
friends  than  by  legal  proceedings  which  vir- 
tually take  away  the  rights  of  pr(^perty  and 
of  self-government  The  order  of  the  chan- 
cellor should  be  reversed,  and  the  case  remit- 
ted, with  directions  that  the  appellant  be  per^ 
mltted  to  traverse  the  Inquisition. 


(U  R.  I.  tt2) 

HANAFORD  t.  HAWKINS. 

(Supreme  Court  of  Rhode  Island.     Dec.  21, 

1888.) 

GABHISaMBMT— DiSCBABOB  Of  OaKXISBEB  — CaU^ 

IKO  IV  Claimamt— Checks. 

1.  A  garnishee  should  not  be  discharged 
merely  because  he'  has  received  notice  of  an 
assignment  of  the  fund,  the  fact  of  good  faith 
t>eing  ouestioned. 

2.  Where  a  garnishee  states  that  he  has 
received  notice  that  the  fund  has  l>een  assigned, 
and  the  cltHmant  does  not  make  himself  a  party 
mider  Pub.  Laws  18S1,  c.  433,  {  1,  he  may  be 
made'  a  party  under  Pub.  St.  c.  204,  i  34^  au- 
thorizing the  conrt  to  order  any  person  to  be 
made  a  party  to  any  action. 

8.  A  person  to  whom  a  check  has  l>een 
given  for  defendant  cannot  be  charged  as  gar- 
nishee, unless  it  be  held  and  treated  as  cash. 

Exception  from  court  of  common  pleas, 
Kent  county. 

Garnishee  proceedings  in  an  action  by  Wil- 
liam A.  Hanaford  against  Cliristopher  A. 
Hawkins.  The  garnishees  were  discharged, 
and  plaintiff  excepts.    Exceptions  sustained. 

Samuel  W.  K.  Allen,  for  plaintiff.  Stqthen 
A.  Codka  and  Loola  L.  Angell,  fOr  defendant 

STINESS.J.  The  garnishees  made  an  af- 
fidavit setting  forth  that  at  the  time  of  the 
tervice  of  the  writ  upon  them  for  the  pur- 
pose at  attactiing  the  personal  estate  of  the 
defendtsBt  in  their  hands,  they  had  such  per- 
sonal estate  to  the  anaonnt  of  $233,  the  net 
proceeds  of  a  judgment  collected  by  them  in 
favor  of  said  defendant  provided  no  legal 


effect  should  be  given  to  tjie  fact  that  they 
had  received  a  letter  from  John  A.  Hawkins, 
prior  to  this  garnishment  stating  that  he  had 
purchased  said  judgment;  but  If  the  fact 
stated  In  said  letter  was  true,  and  the  right 
to  the  fund,  In  consequence  thereof,  was 
transferred  to  said  Jcdm  A.  Hawkins,  then 
they  had  no  funds  of  the  defendant  la  their 
hands  at  the  time  of  the  attachment  They 
further  stated  that  they  knew  nothing  of 
the  truth  of  the  alleged  fact  of  an  assignment 
of  the  judgment  The  court  of  common 
pleas  discharged  ilie  garnishees,  and  excep- 
tions were  taken. 

In  a  case  of  conflicting  claims,  a  gaml^ee 
Is  a  stakeholder,  who,  after  a  full  disclosure, 
should  be  protected  from  a  double  liability; 
but  upon  the  other  hand.  If  he  has  a  fund 
wliich  may  belong  to  the  defendant  the 
plaintiff  shoold  not  be  derived  of  the  ben- 
efit of  the  attachment  until  It  appears  that  it 
is  not  the  defendant's  property.  The  rule  la 
this  state  is  that  if  the  garnishee  has  notice 
of  an  assignment  of  a  fund  before  he  Is  char- 
ged, so  that  he  may  make  the  fact  known  to 
the  court  he  is  not  cliargeable.  The  converse 
of  this  rule  is  that  if  he  has  no  such  notice, 
he  may  be  charged.  See  Noble  v.  Smith,  6^ 
R.  I.  446;  Northam  T.  Cartright  10  R.  I. 
19;  onracy  v.  McGarty,  12  R.  I.  168;  Tier- 
nay  V.  McOarity,  14  R.  L  231;  Lee  t. 
Robinson,  15  R.  I.  S6d,  5  AU.  290.  In  these 
cases,  it  Is  to  be  noticed,  no  question  was 
made  of  the  fact  of  an  assignment.  If  this 
tact  be  admitted,  there  Is  no  occasion  for  the 
assignee  to  appear  to  protect  bis  interest; 
but  where  the  fact  or  good  faith  of  the  ae- 
*8lgnment  of  the  fund  is  questioned,  it  Is  evi- 
dently necessary  for  the  claimant  to  be  made 
a  party  to  the  suit  in  orAet  to  protect  the 
garnishee.  The  mere  fact  of  a  notice  ought 
not  to  discharge  him,  for,  by  the  device  of 
false  notices,  dishonest  debtors  might  evade 
valid  garnishments  of  their  funds.  The 
claimant  under  an  hcmest  assignment  is  the 
one  who  Is  chiefly  Interested  to  prove  it. 
Hence,  It  was  provided  in  Pab.  Laws,  1884^ 
c.  433. 1  1,  (printed  in  16  R.  I.  724,)  that  any 
person  claiming  property  attached  on  trustee 
process  may,  of  his  own  motion,  become  a 
party  to  the  action,  so  far  as  respects  the  title 
to  such  property.  The  case  before  us,  how- 
ever, is  one  where  the  daimant  does  not 
xsboose  to  become  a  party,  but  stands  simply 
on  the  notice  given.  Wbile  this  is  a  circum- 
stance which  may  well  arouse  suspicion  as 
to  the  good  faith  of  the  transaction,  it  would 
not  be  safe  in  all  cases,  after  notice  of  the 
assignment  to  charge  the  garnishee  upon 
tbe  claimant's  default  for  the  daimant  may 
not  know  of  the  attachment  If  be  should 
be  notified  by  the  garnishee  to  prove  bis 
claim,  and  should  fail  to  do  so,  whereupon 
tbe  garnishee  should  be  charged,  doubtless 
he  would  be  estopped  to  prosecute  his  claim 
against  the  garnishee  thereafter.  But,  even 
in  this  case,  the  notice  would  not  be  If  the 
form  of  the  process  of  the  court  end  pos- 
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slbly  not  a  part  of  the  record.  The  owatx- 
ship  of  the  fund  Is  a  question  to  be  deter- 
mined, as  much  as  in  a  bill  of  interpleader; 
and  the  court  cannot  be  left  in  a  position 
where  it  is  unable  to  deal  with  it  according 
to  the  fact,  or  else  It  must  deal  with  It  at 
the  peril  of  doing  injustice  to  one  of  the  par- 
ties before  it  Accordingly,  It  was  held  In 
Raihroad  Co.  t.  Paine,  28  Grat.  602,  that  the 
court  should  require  the  claimant  to  appear 
to  state  and  maintain  his  claim. 

Without  resorting  to  this  power  of  the 
court,  which  we  see  no  reason  to  question, 
we  think  Pub.  St.  R.  I.  c.  204,  J  34,  (printed 
in  16  R.  I.  582,)  is  sufficiently  broad  to  en- 
able our  courts  to  deal  properly  with  a  case 
of  this  kind.  That  section  provides  that  the 
court  may  order  any  person  to  be  made  a 
party  to  any  action,  and  to  be  summoned 
in  to  answer  thereto.  The  provision  is  com- 
preb^islve.  Evidently,  It  is  not  to  be  re- 
stricted simply  to  parties  defendant  to  the 
cause  of  action,  toe  in  section  32  (printed  in 
17  B.  I.  450)  of  the  same  chapt^  the  court 
is  empowered.  In  definite  terms,  to  "order 
other  parties  to  the  contract  or  specialty  to 
be  made  defendants  and  to  be  summoned  In 
to  answer  such  action  or  suit"  The  phrase 
used  in  Pub.  Laws  1884,  c  433,  relating  to 
claimants,  is  the  same  that  is  used  in  this 
section  34,  viz.  "party  to  the  action."  This 
use  of  terms  points  to  the  conclusion  that  the 
statute  was  not  intended  to  include  only  par- 
ties to  the  cause  of  action,  but  to  include, 
as  well,  those  who  may  be  Interested  in  the 
Judgment  of  the  court  upon  Incidental  or 
collateral  "matters  in  controversy,"  an  ex- 
ample of  which  is  found  in  the  case  before" 
us.  In  this  view  the  question  of  the  gar^ 
nishees  could  be  "properly  dealt  with"  by 
maktag  the  claimant  a  party  to  the  action, 
and  could  not  be  "properly  dealt  with"  with- 
out him.  We  are  therefore  of  (q>lnIon  that 
the  question  of  the  garnishees'  liability  In 
this  case  was  not  ripe  for  Judgment,  and 
that  the  discharge  was  premature.  Pos- 
sibly, the  plalntur  was  in  fault  in  not  asking 
to  have  the  claimant  summoned  in;  but  as 
the  legality  of  this  mode  of  procedure  has 
not  before  been  raised,  and  there  will  be 
no  injustice  to  the  parties,  we  do  not  think 
he  should  be  deprived  of  his  remedy. 

A  second  garnishment  was  made  at  the 
same  time  that  the  garnishees  received  a 
chedc  in  settlement  of  an  execution  In  favor 
of  this  defendant,  and  before  they  had  pre- 
sented it  for  payment.  The  general  rule  Is 
that,  where  one  holds  a  promissory  note, 
bank  check,  oc  chose  in  action  belonging  to 
a  defendant,  be  cannot  be  charged  for  the 
same  on  trustee  process,  because  these  are 
not  money,  and  may  never  be  paid;  Imt  If  a 
diQpk  or  note  be  held  and  treated  as  cash, 
so  that  a  debt  is  absolutely  due  from  a  trus- 
tee to  a  defendant  on  accoimt  thereof,  wheth- 
«■  the  note  or  check  be  good  or  not,  the  gar- 
nishee should  be  charged.  Hancock  t. 
Colyer,  99  Mass.  187.    This  is  a  question  of 


fact,  and,  so  far  as  the  fkcts  are  disclosed 
in  the  record,  the  refusal  of  the  court  to 
charge  the  garnishees  upon  this  check  was 
correct  For  the  reasons  stated  upon  the 
first  exception,  a  new  tilal  Is  granted. 


(18  R.  I.  a« 
FUIiliBR  V.  MOWRT. 
(Supreme  Court  of  Rhode  Island.     Dee.  U, 

1893.) 
Ci,Aix  AOAINST  Estate— Sbbtiobs  RiiTDBasD. 

1.  Plaintiff's  insane  sister  being  brought  by 
her  guardian  to  live  with  plaintiff,  the  latter 
gave  up  her  former  occupation,  and  was  con- 
stant in  attendance  on  her  sister  until  the  lat- 
ter's  death,  seven  years  later,  the  guardian 
fumishintr  support  for  both  from  the  sister's 
estate.  Plaintiff  pnt  In  a  claim  against  her 
sister's  estate  for  ner  services.  Bdd,  that  she 
need  not  prove  an  express  promise  to  pay. 

2.  The  court,  having  cnarged  tliat  a  prom- 
ise made  by  the  administrator  that  plaintiff 
should  be  paid  could  not  create  a  claim  against 
the  estate;  that  >f  in  writing,  it  might  bind 
the  administrator,  but  not  the  estate, — ^waa  not 
obliged  to  instruct  on  request  that  the  admis- 
sions or  promises  of  the  administrator  were 
not  to  be  considered. 

3.  Letters  of  defendant's  predecessor,  as 
administrator,  were  competent  to  corroborate 
other  evidence  that  plaintiff  had  rendered  the 
services  alleged,  had  made  her  daim,  and  bad 
not  been  paid. 

Assumpsit  by  Fannie  J.  Fuller  against  Ray- 
mond O.  Mowry,  administrator  d.  b.  n.  c.  t  a. 
of  Emily  M.  Hill,  deceased,  for  services  ren- 
dered. Verdict  for  plaintiff.  On  petition  by 
defendant  for  new  trial.    Pelltion  dismissed. 

Charles  3.  Arms,  for  plaintiff.  Charles  B. 
Gorman,  for  defendant. 

MATTESON,  C.  J.  This  is  assumpsit  to 
recover  for  the  services  of  the  plaintiff  to  tte 
care  of,  nursing,  and  attendance  on  Mrs.  Em- 
ily M.  Hill,  deceased,  on  whose  estate  the  de- 
fendant Is  administrator  de  bonis  non  with 
the  will  annexed.  The  trial  I>elow  resulted 
In  a  verdict  for  the  plaintiff.  The'  defendant 
now  petitions  for  a  new  trial  on  the  grounds 
that  the  verdict  is  against  the  evidence,  and 
that  the  court  erred  in  its  rulings.  The  tes- 
timony shows  that  the  deceased,  who  was  of 
unsound  mind,  was  taken  by  her  guardian. 
In  the  latter  part  of  1883,  from  the  insane 
hospital  in  Worcester,  Mass.,  to  the  rooms  oc- 
cupied by  her  sister,  the  platotlff.  In  that 
city;  that  from  that  time  to  her  deaUi,  to 
May,  1890,  Mrs.  Hill  continued  to  reside  with 
the  plaintiff,  and  that  during  the  whole  of 
this  period  her  condition,  both  physical  and 
mental,  required  the  constant  care  and  at- 
tendance of  the  pUdntiff;  that  the  tocome  Of 
the  property  owned  by  Mrs.  Hill  was  applied 
by  her  guardians  to  the  support  of  the  ward 
and  of  the  platotlff  during  the  period  that  the 
ward  resided  with  the  platotlff.  The  broth- 
er of  Mra.  Hill,  who  was  her  guardian  at  the 
time  of  her  removal  firom  the  hospital  to 
the  plaintiff's  apartments,  died  to  1887.  By 
reason  of  his  death,  the  plaintiff,  by  Pub.  St 
R.  I.  c.  214,  {  33,  in  force  at  the  time  of  the 
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trial  below,  was  dldqnalifled  from  testifying 
as  a  witness,  on  her  own  offer,  as  to  the  con- 
tract ae  understanding  between  herself  and 
the  guardian,  and  she  was  not  called  as  a 
witness  for  that  purpose  by  the  defendant 
What  were  the  terms  of  such  contract  or  un- 
derstanding, if  any  there  was,  therefore,  does 
not  appear. 

The  defendant  requested  the  court  to  in- 
struct the  jTU7  that  unless  they  found  an  ex- 
press promise  by  the  deceased,  or  by  either 
of  her  guardians  in  her  lifetime,  the  plalntifF 
could  not  recover.  The  court  denied  the  re- 
quest, and  the  defendant  excepted.  This  ex- 
ception and  the  ground  that  the  verdict  Is 
against  the  evidence  are  so  closely  related 
that  th^  may  conveniently  be  considered 
together.  As  Mrs.  Hill  was  of  nnsound  mind, 
she  was,  of  conrse,  incompetent  to  make  an 
express  promise;  and  an  express  promise  by 
her  guardian  would  nbt  have  been  binding 
on  her  or  her  estate,  but  only  on  the  guardian 
himself  personally.  Schouler,  Dom.  Rel.  J 
344.  The  suit  is  against  the  administrator  of 
the  ward,  and  Is  based,  not  on  an  express 
contract,  bnt  on  a  contract  implied  by  law 
for  necessaries  furnished  to  the  ward.  The 
defendant  argues  that,  though  the  law  implies 
a  promise  to  pay  for  services  rendered  and 
▼ohmtarlly  accepted,  yet,  when  the  services 
are  rendered  by  members  of  a  family  living 
togethw  in  one  household  to  each  other,  no 
such  implication  arises,  for  the  reason  that, 
where  the  household  famUy  r^ation  exists, 
reciprocal  acts  of  kindness  which  tend  to  pro- 
mote the  comfort  and  convenience  of  the 
memb^s  of  the  household  are  presumed  to 
have  been  rendered  disinterestedly,  from 
mere  affection  or  good  will,  and  hence  that  a 
plaintiff  who  sues  for  such  services,  to  re- 
cover, must  show  affirmatively  an  express 
promise  of  remuneration.  Doubtless,  this  ar- 
gument is  sound,  So  far  as  It  goes;  but  the 
principle  contended  for  Is  subject  to  the  fur- 
ther qualification  that,  if  the  circumstances 
in  which  the  services  are  rendered  are  such 
as  to  show  a  reasonable  and  proper  expecta- 
tion that  compensation  is  to  be  made,  the 
pWntlff  will  be  entitled  to  recover.  Disbrow 
T.  Durand,  54  N.  J.  Law,  343,  24  Atl.  54S; 
Carpenter  v.  Weller,  15  Hun,  134;  Bundy  v, 
Hyde,  50  N.  H.  116;  Guild  v.  Guild,  15  Pick. 
129;  Keener,  Quasi  Cont.  315-341.  The  tes- 
timony shows,  as  already  stated,  that  Mrs. 
Hill's  condition  required  the  constant  care  and 
attendance  of  the  plaintiff,  and  that  the  lat- 
ter, in  consequence,  gave  up  her  previous  oc- 
cupation in  order  to  render  to  her  sister  the 
care  and  attendance  which  were  necessary. 
WhUe  it  is  doubtful  if  the  plaintiff,  unless 
prompted  by  her  sisterly  affection,  would 
have  been  willing  to  give  up  her  prior  occu- 
pation, and  take  on  herself  the  burden  of  car- 
ing for,  nursing,  and  attending  the  deceased, 
suffering,  as  the  latter  was,  from  the  Inflrmi- 
tles  of  mind  and  body  with  which  she  was 
afflicted,  and  which- rendered  her  Incapable  of 
reciprocating,  or  perhaps  appreciating,  the 


acts  of  kindness  bestowed  on  her,  we  think 
that  the  Jury  were  fully  warranted  in  find- 
ing, on  the  testimony,  a  reasonable  and  prop- 
er expectation  on  the  part  of  the  plaintiff  that 
she  was  to  be  compensated  for  her  se^ices 
beyond  the  mere  support  which  she  received 
from  the  income  of  her  sister's  estate.  The 
only  fact  appearing  whidi  can  be  urged  as  in- 
consistent with  such  expectation  is  that  the 
plantiff  made  no  claim  for  compensation  dur- 
ing the  lifetime  of  her  sister.  Why  she  made 
no  claim  does  not  api>ear;  bnt  it  Is  to  be 
borne  in  mind  in  this  connection  that,  if  the 
fact  was  susceptible  of  explanation,  the  plaln- 
tifl  was  precluded  by  the  statute  from  making 
It.  It  may  be  conjectured  that  the  Income 
of  the  estate  of  Mrs.  Hill  was  barely  snffi- 
■  cient  for  the  comfortable  support  of  the 
household,  and  that  the  plaintiff  was  there- 
fore willing  to  forego,  while  her  sister  was 
living,  payment  of  compensation  which  could 
only  be  made  out  of  the  principal  of  the  es- 
tate, and  which  would  thereby  leaaea  the  in- 
come needed  for  their  support  But,  wheth- 
er this  be  so  or  not  the  testimony  shows  that 
Immediatdy  on  the  death  of  Mrs.  Hill,  and 
before  the  existence  of  a  wiU  was  known,  the 
plaintiff  made  her  claim  for  compensation. 
This  prompt  presentation  of  her  claim  on  the 
death  of  her  sister  tends  to  negative  the  idea 
that  her  claim  was  an  afterthought  and  to 
support  the  view  that  she  expected  to  receive 
compensation.  We  think  that  the  instmctlon 
was  proparly  denied,  and  that  the  Tfflrdlcl 
was  not  agahist  the  evidence. 

Another  instruction  to  the  Jury  requested 
by  the  def»idant  and  denied  by  the  court, 
to  the  denial  of  which  the  defendant  except- 
ed, was  as  follows:  "In  ascertaining  evi- 
dence of  Indebtedness,  the  admissions  or 
promises  upoQ  the  part  of  Dr.  Eldredge  or 
Mr.  Mowry,  the  defendant,  are  not  to  be  con- 
sidered by  the  Jury."  The  com-t  had  already 
instructed  the  Jury  that  "the  promise,  if  one 
was  made  by  the  administrator,  that  the 
plaintiff  should  be  paid,  could  not  create  a 
valid  daim  against  the  estate.  It  might  pos- 
sibly. It  made  in  writing,  bind  the  adminis- 
trator to  pay.  If  given  in  writing  to  avoid 
the  statute  of  frauds,— If  given  In  writing  for 
that  purpose,— it  might  bind  him,  but  would 
not  bind  the  estate,  and  would  not  create  a 
lien  upon  the  estate."  We  think  that  this 
instruction  was  sufficiently  favorable  to  the 
defendant  It  was  practically  equivalent  to 
that  requested.  The  rule  is  too  well  settled 
to  need  Hie  citation  of  authority  that  a  court 
is  not  bound  to  give  Instrnctlons  In  the  words 
requested  by  counsel. 

The  court  permitted  certain  letters  writtea 
by  Dr.  Eldredge  after  the  death  of  Mrs.  Hill, 
and  therefore  after  he  had  ceased  to  be  her 
guardian,  but  while  he  was  administrator  on 
her  estate,  to  be  read  in  evidence.  To  the 
admission  of  these  letters  the  defendant  also 
excepted,  on  the  ground  that  they  could  not 
be  evidence  of  any  claim  against  the  estate. 
These  letters  were  not  admitted  for  the  pur- 
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pose  of  creatlnjr  a  claim  against  fhe  estata, 
Ther  were  offered  and  admitted  merely  In 
corroboration  of  other  testimony  on  the  part 
of  the  plaintiff,  showing,  or  tending  to  show, 
that  the  services  claimed  to  have  been  ren- 
dered were  rendered,  and  that  the  plaintiff 
had  mode  her  claim  for  compensation,  and  to 
rebut  any  Inference  that  the  plaintiff  had 
been  paid.  We  think  that  these  letters  were 
admissible  for  these  purposes,  as  admissions 
of  the  former  administrator,  binding  on  the 
defendant  by  reason  of  the  privity  of  estate 
between  him  and  Dr.  Eldredge,  bis  predece»- 
sor  In  the  office  of  admlnistrat(v.  Emerson 
T.  Thompson,  16  Mass.  429;  Stacy  ▼.  Thrash- 
er, 6  How.  44,  59,  60;  Newhouse  v.  Redwood, 
7  Ala.  698;  Lashlee  t.  Jacobs,  0  Hnmph.  718; 
Duncan  v.  Watson,  28  Miss.  187,  207;  Taylor 
y.  Barron,  35  N.  H.  484,  483;  2  Williams, 
Bz'rs,  917,  and  note;  2  Woemer,  Adm'n,  i 
353.  Defendant's  petition  for  new  trial  de- 
nied and  dismissed,  with  costs. 


(18  R.  I.  417) 

la  re  COUNCIL  OF  TOWN  OF  CRANSTON 

et  al. 
(Snpreme  Court  ot  Rhode  Island.     Dec.  9, 

1893.) 
SoBooL  Districts— Meroer  in  Towir— Tazatiov. 
l.Pnb.  Laws  1884,  e.  447,  permlttlnK  the 
abolition  ot  school  districts  in  fsTO^  of  the 
town,  and  requiring  the  school  proper^  taken 
to  be  appraised  and,  at  the  next  anuoaf  assess- 
ment, a  tax  to  be  leyied  on  the  whole  town 
therefor,  the  taxpayers  of  each  district  to 
hare  remitted  to  them  their  proportional  share 
of  the  appraised  value  of  the  propertr  in  that 
district,  18  not  an  unfair  distribution  of  the  bur- 
dens of  the  state  among  its  citizens,  within 
Const  art.  1,  §  2. 

2.  The  fact  that  the  remission  is  made  in 
the  assessment,  and  so  none  of  the  money 
comes  into  the  town  treasury,  does  not  destroy 
the  public  purpose  of  the  tax. 

3.  Pub.  Laws  1884,  c.  447,  providing  that 
when  school  districts,  by  vote  of  town  meet- 
ing, are  merged  in  the  town,  their  property 
■hail  be  appraised  and,  at  the  next  annual  as- 
sessment or  taxes  thereafter,  a  tax  shall  be 
levied  on  the  whole  town  equal  to  the  amount 
of  the  appraisal,  and  there  shall  be  remit- 
ted to  the  taxpayers  of  each  district  their  pro- 
portional share  of  the  appraised  value  of  the 
school  property  in  such  district,  less  any  debts 
of  the  district  assumed  by  the  town, — ^requires 
the  assessors  to  assess  the  tax  and  remissions 
without  a  vote  of  the  town  to  levy  the  tax. 

4.  Since  Pub.  St  c.  43,  {  6,  requires  the  as- 
sessors, before  beginning  their  assessment  to 
give  three  weeks'  notice  to  all  taxables  to  bring 
in  to  their  meeting  their  accounts  of  ratable 
estate,  the  special  levy  to  be  made  "at  the  next 
annnaj  assessment"  Is  to  be  made  at  the  begin- 
ning of  such  assessment 

5.  The  amounts  remitted  are  remitted  to 
the  individual  taxpayers,  not  paid  to  the  treas- 
urer of  the  district 

Case  stated  on  petition  of  the  town  coun- 
cil, the  assessor  of  taxes,  school  district  No. 
6,  and  certain  taxpayers  of  the  town  of  Cran- 
ston, to  construe  Pub.  Laws  1884,  c  447. 

George  B.  Barrows,  for  assessors  of  taxes. 
Stephen  A.  Cooke,  Louis  L.  Angell,  and  John 
Palmer,  tor  other  petitioners. 


OTINESSS,  J.  In  April,  18B2,  the  towa  of 
Cranston  voted  to  abolish  the  aduMd-dlstrict 
system  and  to  adopt  the  town  aystent. 
Thereupon,  pursuant  to  Pubt  Laws  1884,  c. 
447,'  the  title  to  all  the  sidiool  property  rest- 
ed in  the  town,  subject  to  an  appraisal  to  be 
made  by  a  commission  to  be  appointed  by 
this  court  The  act  provides  for  the  i>ayment 
of  such  pr(4>erty,  as  follows:  "At  the  next 
annual  assessment  of  taxes  thereafter,  a  tax 
shall  be  levied  upon  the  whole  town  equal 
to  the  amount  of  said  appraisal;  and  there 
shall  be  remitted  to  the  tax  payers  of  each 
district  their  proportional  share  of  the  ap- 
praised value  of  the  school  property  in  such 
district;  provided  that  if  any  district  be  in 
debt,  and  said  debt  be  assumed  by  the  town, 
the  amount  of  such  debt  shall  be  deducted 
from  the  wh(de  amount  to  be  remitted  to 
the  tax  payers  of  said  district"  A  commis- 
sion was  appointed  and  a  report  made,  which 
was  ccmflrmed  September  12,  1893.  Upon 
these  facts  the  following  questions  are  pre- 
sented to  the  court  for  an  opinion: 

1.  "Is  so  much  of  section  1  of  said  chapter 
447  of  the  Public  Laws  as  requires  tbat,  "at 
the  next  annual  assessment  of  taxes  thereaft- 
er,  a  tax  shall  be  levied  upon  the  whole  town 
equal  to  the  amount  of  the  said  appraisal; 
and  there  shall  be  remitted  to  the  taxpayets 
of  each  district  their  proportional  share  of 
the  appraised  value  of  the  school  property  in 
such  district,'  constitutional?" 

It  la  suggested  tbat  the  statute  violatea  the 
provisl<Hi,  in  article  1, 1 2^  of  the  constitntloa. 


'As  follows:  "Section  1.  Any  town  may  at 
any  town  meeting,  the  subject  having  been  duly 
inserted  in  the  warrant  for  said  meeting,  abol- 
ish all  of  the  school  districts  therein;  and  forth- 
with all  title  and  interest  in  all  of  the  school 
houses,  land,  furniture,  apparatus  and  other 
proper^  which  was  vested  in  the  several  dis- 
tricts shall  be  vested  in  the  town.  The  property 
so  taken  by  the  town  shall  be  appraised  by  a 
commission  of  tliree  disinterested  persons  to  be 
appointed  by  the  snpreme  court  and  at  the  next 
annual  assessment  ot  taxes  thereafter,  a  tax 
shall  be  levied  upon  the  whole  town  equal  to 
the  amount  of  said  appraisal;  and  there  shall 
be  remitted  to  the  tax  payers  of  each  district 
their  pr<H>ortional  share  of  the  appraised  value 
of  the  school  property  in  such  district:  provided 
that  if  any  district  be  in  debt,  and  said  debt  be 
assumed  by  the  town,  the  amount  ot  said  debt 
shall  i>e  deducted  from  the  whole  amount  to  be 
remitted  to  the  tax  payers  of  said  district  If, 
however,  the  parties  in  Interest  prefer,  the  dif- 
ferences in  the  value  of  the  property  of  the  sev- 
eral districts  mar  be  adjusted  in  such  manner 
as  they  may  agree  upon.  Sea  2.  Upon  the  abo- 
lition or  discontinuance  of  any  district,  its  cor- 
porate powers  and  liabilities  shall  contmue  and 
remain  so  far  as  may  be  necessary  for  the  en- 
forcement of  its  rights  and  duties.  Sec.  8. 
When  a  town  shall  abolish  the  school  districts 
therein,  the  entire  control,  management  and 
care  of  ail  the  public  school  interests  of  the 
town  shall  be  vested  in  the  idiool  committee  of 
that  town,  and  the  number  of  the  scho<rf  com- 
mittee in  any  town  abolishing  the  district  sy^ 
tern  ma7  be,  by  vote  of  the  town,  increased  to 
a  number  not  exceeding  aev^i.  Sec.  4.  All  acts 
and  parts  of  acts  inconsistent  with  thU  act  are 
hereby  repealed,  and  this  act  shall  take  effect 
on  and  aftor  its  passageu" 
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that  "the  burdens  of  ttie  state  ought  to  be 
(airly  distributed  among  Its  citizens."  The 
argument  Is  that  taxation  is  a  public  burden, 
that  the  statute  provides  for  a  tax  for  other 
than  a  public  purpose,  and  that  it  is  oppres- 
sive and  une^al  In  that  it  does  not  apply  to 
the  district  taxed;  or,  in  other  words,  tliat 
the  dtlsena  of  one  district,  having  a  small 
scliool  property,  are  taxed  for  the  benefit  of 
other  districts  haidng  more  school  property. 
We  do  not  thinlc  the  statute;  ia  open  to  the  ob- 
jection of  unoonstltutlonaUty.  School  dis- 
tricts have  been  recognized  by  this  court  as 
quasi  corporations.  Bull  v.  School  Commit- 
tee, 11  Jt.  I.  244.  As  such  corporations  th^ 
are^  respectively,  the  owners  of  their  school- 
houses.  Under  the  act,  these  were  to  be- 
come the  property  of  the  town,  and  to  be  paid 
for  by  the  town  by  way  of  a  proportionate  re- 
mission of  tax.  It  is  true  that  the  taxpay- 
ers in  a  particular  district  may  not,  at  the 
present  time,  be  the  same  persons  who  paid 
the  tax  from  which  a  schoolhouse  was  built; 
and  yet  it  is  fair  to  presume  that  purchasers 
of  property  have  indirectly  paid  for  the  same 
in  an  enhanced  value  of  land  and  property  \iy 
reason  of  the  section  of  a  schoolhouse  with- 
in the  district,  and  they  are  the  present  cor- 
porators of  the  district.  The  apportionment 
may  not  be  absolutely  Just,  but  it  is  evidently 
as  nearly  so  as  practicable.  The  remission 
provided  for  Is  not  a  tax  raised  for  the  bene- 
fit of  individuals,  but  in  payment  of  property 
which  is  virtually  purchased  by  the  town. 
Neither  is  it  a  tax  for  the  benefit  of  one  part 
of  the  town  at  the  expense  of  another  part, 
for  schoolhouses  are  for  the  benefit  of  all, 
and  not  for  a  part.  Some  sections  may  have 
required  and  built  larger  and  more  expensive 
buildings  tlian  others,  but  this  may  be  so  un- 
der direct  taxes  to  build  schoolhouses,  and 
surely  no  one  can  question  the  right  of  a 
town  to  do  the  same  thing.  The  increased 
expense  in  such  cases  is  usually  offset  by  the 
Increased  number  and  amotmt  of  contributing 
taxes.  The  compensation  for  the  more  cost- 
ly buildings  under  this  act  is,  therefore,  as 
nearly  equitable  as  it  can  be  made.  The  tax 
and  remission  is  virtually  a  tax  paid  into  the 
town  for  the  schoolhouses  purchased,  and 
paid  back  again  to  the  members  of  the  re- 
spective school  districts  in  proportion  to  their 
interest  in  the  same.  But  here  comes  the  ob- 
jection tliat,  because  none  of  the  money  goes 
Into  the  town  treasury,  it  Is  a  tax  for  the  ben- 
efit of  individuals  and  not  a  tax  for  a  public 
purpose.  This  objection  was  disposed  of  in 
Be  Dorrance  St.,  4  R.  I.  230,  243,  where  the 
court  says:  "Certainly  it  approaches  very 
near  an  absurdity,  If  he  [an  owner  of  land] 
Is  constitutionally  liable,  on  the  one  lutnd,  to 
pay  a  sum  of  money  to  the  public  for  the  ben- 
efits he  lias  received  from  the  improvement, 
and  the  public  Is  constitutionally  liable,  on 
the  other  hand,  to  pay  him  in  money  for  the 
damages  which  he  has  sustained  by  the  im- 
provement,—to  say  that  he  is  constitutionally 
wronged  because,  in  such  a  case,  the  public, 
v.28.».no.Il— 39 


instead  of  clumsily  collecting  the  money  due 
from  liim,  and  putting  it  into  the  treasury 
with  one  of  Its  numerous  ttands,  and  then 
taking  it  out  again,  and  paying  him  for  his 
damages  with  another  of  its  numerous  hands, 
pays  him  the  t>alance  due  falm,  if  liis  damages 
exceed  his  benefits,  or  exacts  from  him  the 
balance  due  to  them,  if  his  benefits  exceed  his 
damages.  It  is  a  mere  mistaldng  of  words 
for  things  to  say,  in  such  case,  that  he  ia 
compensated,  contrary  to  one  clause  of  the 
constitution,  by  ben^ts  instead  of  money, 
if,  under  the  general  power  of  the  govern- 
ment, and  In  accordance  with  the  spirit  of  an- 
other clause  of  the  same  constitution,  he  is 
liable  to  pay  mon^  for  those  benefits." 
There  is  no  difference  in  pitncifde  between 
that  case  and  the  case  at  bai'.  Here  all  the 
taxpayers  would  be  liable  to  pay  for  school- 
houses  built  or  purchased  by  the  town,  and, 
as  members  of  the  school  district,  the  act  rec- 
ognizes that  some  payment  should  be  made 
by  the  town  for  the  property  taken  from  the 
districts.  This  much  certainly  is  equitable, 
and  within  the  general  principles  of  taxation. 
It  is  not  compensation  In  the  strict  sense  of 
the  term,  as  when  private  property  is  taken, 
although  it  resembles  that  It  is,  rather,  an  ' 
attempted  equalization,  as  between  the  tax- 
payers of  the  town  as  members  of  one  corpo- 
ration, and  the  taxpayers  of  the  districts  as 
members  of  other  corporations;  and  we  fall 
to  see  that  the  adjustment  of  debit  and  cred- 
it is  not  fair  and  reasonable.  A  similar  stat- 
ute has  been  sustained  In  Massachusetts. 
Whitney  v.  Stow,  111  Mass.  368;  Rawson  v. 
Spencer,  113  Mass.  40.  The  case  of  Free- 
land  V.  Hastings,  10  Allen,  670,  Is  similar  in 
principle^  The  cases  dted  by  counsel  op- 
posed to  this  view  stand  upon  very  different 
grounds.  In  Hanson  v.  Vernon,  27  Iowa,  28, 
it  was  held  that  an  act  to  enable  towns  and 
cities  to  aid  in  the  construction  of  railroads 
was  not  a  legitimate  exercise  of  the  taxing 
power.  Hooper  v.  Emeiy,  14  Me.  375,  relat- 
ed to  money  received  from  the  United  States 
gova^ment,  wliich  it  was  proposed  to  divide 
among  Inhabitants  of  a  town  according  to 
families.  Alien  v.  Jay,  CO  Me.  124,  denied 
the  power  of  a  town  to  loan  Its  credit  to  in- 
dividuals for  manufacturing  purposes.  In 
Lowell  V.  Boston,  111  Mass.  454,' the  city  of 
Boston  proposed  to  issue  bonds  to  loan  the 
proceeds  on  mortgages  to  sufferers  by  the  fire 
of  1872.  In  Bright  v.  McCullough,  27  Ind. 
223,  a  tax  for  road  purposes  asseMed  on  real 
estate  only  was  held  to  be  repugnant  to  the 
constitution,  which  required  taxation  of  all 
property  both  real  and  personal.  In  re 
Lands  In  Flatbush,  60  N.  Y.  398,  held  that  the 
city  of  Brooldyn  could  not  tax  land  in  Flat- 
bush  for  the  extension  of  Prospect  park  in 
Brooklyn.  The  remarks  of  judges  in  these 
cases  are  quite  appropriate  to  the  case  decid- 
ed, but  we  fan  to  see  any  principles  pointed 
out  which  would  show  that  the  act  before  us 
is  contrary  to  the  provisions  of  the  constitu- 
tion. 
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2.  "Does  cbaptw  447  gire  the  coUectw  of 
taxes  power,  under  the  appraisal  made,  to 
compute,  collect,  and  remit  without  any  act 
on  the  part  of  the  assessors?" 

We  think  the  act  clearly  implies  that  the 
assessment,  deduction  for  debts,  and  remis- 
sion are  to  be  made  by  the  assessors  at  the 
same  time  as  the  annual  assessment 

3.  "Is  it  the  duty  of  the  assessors  to  assess 
the  amount  of  the  appraised  value  of  the 
district  school  property  until  the  voters  of 
the  town  in  town  meeting  have  levied,  order- 
ed, or  voted  such  amount  as  a  tax?" 

We  think  it  is.  The  act  of  the  general  as- 
sembly Is  superior  to  the  vote  of  a  town,  and 
commands  the  assessment  when  the  town  has 
taken  action  under  It.  Of  course,  the  more 
orderly  way  would  be  for  the  town  to  vote 
tbe  tax,  but  an  omission  to  do  so  would  not 
defeat  the  operation  of  the  law  which  Imposes 

It- 

4.  "If  a  vote  of  the  electors  of  the  town  In 
town  meeting  Is  necessary  before  the  amount 
of  such  appraised  value  can  be  assessed  by 
the  assessors,  can  such  tax  be  levied,  order- 
ed, or  voted  at  a  special  town  meeting  call- 
ed for  the  purpose  at  any  time,  or  must  it 
be  levied,  ordered,  oe  voted  at  the  annual 
town  meeting  to  be  holden  next  after  the 
commissioners'  report  has  been  confirmed  by 
the  court?" 

5.  "Can  the  amount  of  such  appraised  value 
be  assessed  by  the  assessors  prior  to  the  levy 
and  assessment  of  the  next  annual  tax, 
whether  levied,  ordered,  or  voted  by  the 
Sectors  of  the  town  or  not,  viritbout  such  pro- 
ceedings being  had  as  are  prescribed  by  sec- 
tions 6,  7,  and  8  of  chapter  43  of  the  Public 
Statutes?' 

niese  two  questions  may  be  answered  to- 
gether. Strictly,  the  assessment  is  not  fully 
made  untU  the  list  is  completed  and  delivered 
by  the  assessors.  But  Pub.  St  c  43,  {  6,* 
provides  that  the  assessment  Is  not  to  begin 
until  after  the  time  given  to  the  taxpayers 
for  bringing  in  their  accounts.  We  think  the 
Statute  contemplates  that  the  assessment  of 
this  special  tax  la  to  be  made  along  with  the 
general  tax,  and  hence  that  the  Intention  was 
to  fix  the  time>  of  making  It  at  the  beginning 
of  the  assessment  It  would  be  unreasonable 
to  suppose,' if,  as  In  this  case,  a  report  should 
be  made  after  the  assessment  list  had  b^en 
practically  completed,  but  before  it  had  been 
delivered,  that  the  assessors  must  do  the 
work  all  over  again,  and  thus  delay  the  col- 


*  As  follows:  "Sec.  6.  Before  assessing  any 
tax,  the  assessors  shall  post  up  printed  notices 
of  the  time  and  place  of  their  meeting,  in  three 
public  places  in  the  town,  for  three  weeks  next 
preceding  the  time  of  sDch  meetingj  and  adver- 
tise in  some  newspaper  published  in  the  town, 
if  any  there  be,  for  the  same  space  of  time. 
Such  notices  shall  require  every  person  and 
body  coiporate  liable  to  taxation  to  bring  in  to 
the  assessors  a  true  and  exaot  account  of  all 
bis  ratable  estate,  describing  and  specifying  the 
value  of  every  parcel  of  his  real  and  personal 
estate,  at  such  time  as  they  may  prescribe." 


lection  of  the  tax.  We  think  tiie  "next  an- 
nual assessment"  means,  and  is  e<inlvalent  to 
saying,  "when  the  assessors  begin  to  make 
their  next  annual  assessmsit"  There  mlgbt, 
therefore,  be  an  Interval  after  the  annual 
town  meeting,  within  which  a  special  meeting 
could  be  held,  but  it  should  be  at  a  time  to  al- 
low for  the  bringing  In  of  lists  by  taxpayers, 
aa  provided  in  said  section  & 

6.  "Are  these  amounts  remitted  to  be  de- 
ducted from  the  taxes  of  the  Individual  tax- 
payers, or  are  they  payable  to  the  treasurer 
of  each  school  district  as  a  fund  from  which 
to  pay  and  caned. debts  and  obligaHpus  of 
the  respective  districts?" 

The  act  clearly  provides  for  a  remission  to 
taxpayers,  which  means,  we  think,  the  in- 
dividual taxpayers.  There  is  no  provision 
for  the  proportionate  amount  of  any  district 
to  go  to  Its  treasurer  for  any  purpose.  The 
liability  of  a  district  for  debts  continues,  not- 
withstanding such  remlssi(m,  although  the  act 
presupposes  an  assumption  of  district  debts 
by  the  town,  and  the  retention  of  an  amoont 
sufficient  to  cancel  them,  thus  saving  the 
trouble  of  proceedings  against  the  district  or 
of  an  assessment  and  collection  of  a  special 
district  tax  to  pay  Its  debts. 


08  R.  I.  421) 

JEPHERSQN  V.  TUCKER  et  al 
(Supreme  Court  of  Bhode  Island.     Dec.  18* 
1898.) 
Ubchxhio's  Lib:)— Rbleasb. 
When   the  owner  required  of  the  con- 
tractor releases  of  liens  from  those  who  had 
furnished  material  or  done  work,  a  release  of 
"all  right  of  lien,  title,   and  interest,  for  ma- 
terials furnished"  applies  only  to  materials  fur- 
nished prior  to  that  time. 

Petition  of  George  Jepherscm  against 
Charles  H.  Tucker  and  others  for  a  mechan- 
ic's lien.     Judgment  for  petitioner. 

Oeorge  A.  JTepberson,  in  pnx  per.  Warren 
R.  Perce,  for  respondents. 

MATTESON,  C.  J.  This  is  a  petition  for 
a  lien.  The  petitioner  furnished  to  B.  J.  Da- 
mon &  Co.  lumber  to  be  used  in  the  repair  and 
alteration  of  a  house  belonging  to  the  re- 
spondents, situated  at  188  Pine  street,  in 
Providence.  By  the  provisions  of  the  c<«- 
tract  between  Damon  &  Co.  and  the  respond- 
ents for  repairing  and  altering  the  house, 
Damon  &  Co.  were  to  be  paid  in  Installmoits 
at  different  stages  of  the  work.  Befwe  the 
delivery  of  the  lumber  for  which  the  lien 
is  daimed,  the  petitioner  had  foraished  other 
lumber  for  the  repairs  and  alterations  to 
the  amount  of  from  three  to  fbur  hundred 
dollars.  On  or  about  February  10,  1883,  the 
contractors  called  on  the  respondents  for  a 
.payment  which  the  latter  declined  to  make 
unless  the  oHitractors  would  obtain  from  the 
dllTerent  mechanics  employed  in  the  work, 
and  from  the  material  men  who  had  fur- 
nished materials,  a  release  of  their  rights  to 
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liens.  For  tbe  purpose  ot  enabling  Damon 
&  Ck).  to  obtain  this  payment,  tlie  petitioner 
signed  a  paper,  of  -wbich  tbe  following  is  a 
copy:  "Providence,  R.  I.  February  10,  '93. 
To  whom  it  may  concern:  For  value  receiv- 
ed we  hereby  release  all  our  right  of  lien, 
title,  and  Interest  in  and  to  the  estate  sit- 
uated at  No.  198  Pine  street,  in  the  city  of 
Providence,  in  the  state  of  Rhode  Island,  for 
material  furnished  and  labor  i)erformcd  on 
said  house  for  E.  J.  Damon  &  Company, 
contractors."  The  respondents,  on  the  re- 
ceipt of  this  paper,  made  a  payment  to  tbe 
contractors,  who  paid  the  petitioner  for  the 
lumber  furnished  prior  to  February  10,  1893. 
Subsequently,  the  petitioner  furnished  other 
lumber,  amounting  to  $178.17,  for  which 
he  has  not  received  payment  and  for  which 
he  claims  a  lien.  This  lien  he  seeks  to  en- 
force by  the  present  proceeding.  At  the 
hearing  the  respondents  Introduced  the  pa- 
per purpoi-ting  to  be  a  release,  referred  to 
above  as  having  been  signed  by  the  petl- 
tIon«.  They  contended  that  the  petitioner 
was  not  entitled  to  a  lien  because  he  had 
thereby  released  or  waived  his  right  to  a 
lien.  The  petitioner,  in  reply.  Insisted  that 
the  release  or  waiver  applied  only  to  the 
lumber  furnished  prior  to  its  date. 

The  question  thtis  presented  Is,  whether 
the  operation  of  the  waiver  Is  to  be  limited 
to  materials  furnished  prior  to  Its  date,  or 
whether  It  was  prospective  in  its  operation 
and  applied  to  materials  subsequently  tur- 
oished.  We  are  of  the  opinion  that  the  pa- 
per is  to  be  construed  as  a  waiver,  merely, 
of  the  petitioner's  right  to  claim  a  lien  for 
materials  furnished  prior  to  Its  date.  It  con- 
tains no  language  which  is  prospective.  It 
releases  "all  our  right  of  lien,  title,  and  in- 
terest;" that  is,  all  right  of  Uen,  title,  and 
Interest  which  the  signer  then  had,— not  any 
which  he  might  thereafter  acquire.  Again, 
it  is  all  our  right  of  lien,  etc.,  "for  material 
furnished,"— not  for  material  to  be  furnished. 
In  this  respect  the  case  is  very  different 
from  Brown  v.  Williams,  120  Pa.  St.  24,  13 
AtL  519,  relied  on  by  tbe  respondents,  in 
which  the  defendants  in  error  had  filed  a 
daim  for  a  lien  for  a  balance  due  them  for 
laying  bricks  In  the  construction  of  several 
dwelling  houses.  These  houses  were  built 
to  sell,  and.  In  order  to  enable  the  owner 
to  make  sale  of  them  as  opportunity  offered, 
the  mechanics  and  material  men,  during  the 
progress  of  the  work,  executed  to  him  a  re- 
lease of  "all  and  all  maimer  of  liens,  claims, 
and  demands  whatsoever  which  we,  or  any 
or  either  of  ns,  now  have,  or  might  have, 
or  could  have,  la  or  against  said  buildings 
and  premises  for  work  done  or  for  materials 
fnmisbed  for  tbe  erecting  and  constructing 
the  said  buUdings,"  "so  that  he,  the  said 
Samnel  H.  Brown,  [the  owner,]  his  heirs 
and  assigns,  shall  and  may  have,  hold,  and 
enjoy  the  said  buildings  and  premises  freed 
and  discharged  from  all  Hens,  claims,  and 
demands,"  etc.    In  view  of  the  prospective 


language  of  this  release,  and  of  the  fact  that 
the  purpose  of  the  release  was  to  enable  the 
owner  to  sell  the  houses  as  opportunity  of- 
fered, the  court  properly  found  and  held 
that  such  a  release  was  an  unconditional 
agreement  to  look  to  the  personal  responsibil- 
ity of  the  owner,  and  not  to  the  structures; 
and  that,  though  made  during  the  progi-ess 
of  the  work.  It  was  operative  to  discharge 
tbe  buildings  from  mechanics'  liens  as  ef- 
fectively as  though  made  after  completion, 
and  for  labor  done  and  materials  fm'nisbed 
after  its  execution  as  well  as  before.  A  mo- 
ment's consideration  suffices  to  show  that 
this  Is  a  much  stronger  case  against  the  ma- 
terial man  than  the  case  at  bar.  We  think, 
too,  that  the  construction  which  limits  the 
waiver  in  the  present  Instance  to  materials 
furnished  prior  to  its  date  Is  strengthened 
by  the  fact  that  Damon  &  Co.  were  to  re- 
ceive payments  from  time  to  time  as  the 
work  progressed,  and  by  the  fact  that  the 
w^ver  was  signed,  at  a  time  when  one  of 
tbe  installments  had  been  earned,  in  order 
to  enable  the  owners  to  pay  it  without  in- 
curring the  risk  of  loss  from  liens  for  mate- 
rials theretofore  furnished  or  labor  thereto- 
fore performed.  Before  making  subsequent 
payments,  the  respondents  had  it  in  their 
power  to  require  the  execution  of  other  re- 
leases or  waivers,  if  they  had  deemed  them 
necessary  for  their  protection. 


(tt  Coma.  420) 
SHANNAHAN  v.  CITY  OF  WATBRBURY. 
(Supreme  Court  of  Errors  of  Connecticut.    Dee. 
13,1893.) 

BhINBNT  DoMAIK  —  CONDEMKATIOR  PbOCBBDINOS 

— Afpbal— Meabubb  of  Damaobs — ^Abasdonino 

IUfKOVBMENT. 

1.  Waterbury  City  Charter,  (  37,  provides 
that  property  condemned  by  the  city  for  public 
use  shall  be  deemed  to  be  "taken"  when  the  pro- 
ceedlnes  are  duly  recorded,  and  compensation 
is  made  or  'secured  to  the  owners;  and  the 
amending  act  of  1878  (section  1)  provides  that 
on  appeal  from  an  assessment  of  damaRes  by 
the  board  of  compensation,  and  no  appeal  from 
the  layout,  nothing  in  the  charter  shall  prevent 
the  city  from  opening  and  occupying  the  land 
pending  the  appeal.  HM,  that  an  appeal  from 
an  assessment  of  damages,  after  the  layout  was 
completed  and  the  assessments  were  payable, 
postponed  the  payment  of  appellant's  damages 
till  on  determination  of  the  appeal,  but  did  not 
postpone  the  time  when  the  improvement  should 
be  deemed  to  have  been  made. 

2.  The  damages  should  be  assessed  when 
the  Improvement  was  made,  and  not  when  the 
city  took  actual  possession,  nor  when  appel- 
lant's damages  were  determined  on  the  appeal. 

3.  A  city  cannot  abandon  an  improvement 
to  the  injury  of  a  person  who  had  appealed  from 
an  assessment,  where  it  has  paid  damages,  col- 
lected benefits,  and  made  the  improvem^its, 
wholly  or  in  part. 

Appeal  from  superior  coxat.  New  Haven 
county;   R.  Wheeler,  Judge. 

Proceedings  by  the  city  of  Waterbury  to 
condemn  land  for  the  alteration  and  widen- 
ing of  a  public  street.  John  Shannahan  ap- 
pealed   from    an    assessment   of   damages. 
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From  a  Judgment  for  Shannahan,  the  city  ap- 
peals.    Reversed. 

Lnclen  F.  Burpee,  for  appellant  Webster 
&  O'NeUl,  for  appellee. 

CARPENTER,  J.  In  1889  the  city  of  Wa- 
terbury  accepted  the  layout  of  an  alteration 
and  widening  of  one  of  Its  public  streets 
known  as  "South  Riverside  Street"  The  Im- 
provement to<^  the  whole  Of  a  small  wedge- 
shaped  piece  of  land  containing  about  1,200 
square  feet,  with  a  building  thereon  stand- 
ing. The  damages  assessed  for  such  taking 
were  $2,275.  From  that  assessment  an  ap- 
peal was  taken  to  the  superior  court  The 
case  was  referred  to  a  committee.  On  the 
trial  a  question  arose  whether  the  damages 
shoOld  be  assessed  as  of  the  time  when  the 
assessment  was  made  by  the  common  coun- 
cil, or  as  of  the  time  of  hearing  before  the 
committee.  Damages  were  assessed  in  the 
alternatlTe,— $3,000  if  the  earlier  day  was 
adiH^ted,  and  $3,500  if  the  later.  The  supe- 
rior court  accepted  the  report,  and  rendered 
Judgment  for  the  higher  sum.  The  defend- 
ant appealed  to  this  court 

There  is,  in  ettect,  but  one  error  assigned, 
and  that  is  the  first:  "The  court  erred  In 
not  assessing  the  damages  of  the  plaintiff  ac- 
ceding to  the  value  of  his  land  at  the  time 
when  such  land  was  taken  for  the  public 
use."  The  other  two  assignments  are  but 
a  repetition  of  the  first  in  another  form. 
Another  statement  of  the  question  before  us 
Is,  when  was  the  land  taken  for  the  public 
use?  The  city  Insists  that  it  was  taken 
when  the  assessments  made  by  the  common 
coimdl  became  due, — September  7,  1889.  The 
plaintiff  insists  that  it  was  taken  when  the 
Judgment  was  rendered  on  the  appeal  by  the 
superior  court,— May  31,  1893.  The  supe- 
rior court  sustained  the  plalntUTs  daim.  In 
this  we  think  the  court  erred.  The  provi- 
sions of  the  charter  bearing  on  this  question 
are  as  follows:  Section  27  makes  the  city  a 
highway  district  and  vests  In  it  exclusive 
authority  over  the  streets  and  highways 
therein,  "and  exclusive  power  to  lay  out, 
make,  or  order  new  highways  and  streets 
within  the  limits  of  said  city,  and  to  alttf, 
repair  and  discontinue  all  highways,"  etc. 
The  court  of  common  council  Is  authorized  to 
appoint  a  board  of  road  commissioners,  with 
power  "to  lay  out,  construct  or  alter  public 
squares,  parks,  highways,  bridges  or  walks 
in  said  city,  whenever  ordered  to  do  so  by 
said  court  of  common  council."  Before  pro- 
ceeding to  lay  out  or  alter  any  street,  etc, 
the  thirty-sixth  section  requires  said  board 
to  caiise  reasonable  notice  to  be  given  to  the 
owners  of  the  land  to  appear  before  the 
board  and  show  cause  why  the  layout,  etc., 
should  not  be  made.  Section  37  Is  as  follows: 
"Whenever  said  board  shall  have  decided  to 
lay  out  any  such  square,  park,  street  high- 
way, bridge  or  walk,  or  alteration  thereof, 
they  shall  make  a  report  in  writing  of  their 


doings  to  said  court  of  common  council, 
which  report  shall  embody  a  survey  con- 
taining a  particular  description  of  such 
square,  park,  street  highway,  walk,  or  al-, 
teration  thereof;  and  whenever  said  report 
shall  have  been  accepted  by  said  court  of 
common  council,  and  recordeid  In  the  records 
of  said  dty,  and  Just  compensation  shall  have 
been  made  to  the  persons  whose  property  Is 
to  be  taken  for  such  public  improvements,  or 
shall  have  been  deposited  In  the  treasury  of 
said  city,  to  be  paid  to  them  when  they  shall 
apply  for  the  same,  in  the  manner  hereinafter 
prescribed,  then  such  sqroare,  park,  street 
highway,  bridge  or  walk,  or  alteration  there- 
of and  the  land  embraced  thereby,  shall  be 
and  remain  taken  and  devoted  to  the  public 
use  f6r  which  It  shall  have  been  so  laid  out" 
Section  38  provides  for  the  assessment  of 
damages  and  benefits  to  be  made  by  the 
court  of  common  council,  or  by  a  board  of 
compensation  by  It  appointed.  It  Is  then 
provided  as  follows:  "Upon  the  completion 
of  all  their  assessments  (either  for  damages, 
or  damages  and  benefits,  as  the  case  may  be) 
for  any  such  square,  park,  street,  or  other 
public  Improvements,  by  said  board  of  com- 
pensation, said  board  shall  make  a  report  of 
aU  their  doings  to  said  court  of  common 
council,  and  when  such  report  shall  have 
been  accepted  and  recorded  In  the  records 
of  the  proceedings  of  said  court  of  common 
council,  each  and  all  of  said  assessments 
shall  be  legally  deemed  to  have  been  made 
and  done,  and  not  before.  Upon  the  com- 
pletion by  said  court  of  common  council  of 
all  tb^ir  assessments  for  benefits  in  reference 
to  any  such  scpiare,  park,  street,  or  other 
public  improvements,  the  doings  of  said  court 
of  common  council  shall  be  recorded;  and 
when  so  recorded,  each  and  all  of  said  as- 
sessments by  said  court  of  common  council 
shall  be  legally  deemed  to  have  been  made 
and  done,  and  not  before."  Thus  it  appears 
(when  no  appeal  is  taken)  tliat  the  charter. 
In  the  thirty-seventh  section,  expressly  pro- 
vides that  the  time  when  the  property  con- 
demned for  public  use  shall  be  deemed  to  be 
taken  is  when  the  proceedings  are  duly  re- 
corded, and  compensation  Is  made  or  secured 
to  the  owners,  which,  in  the  present  case, 
was  Septemb^  7,  1889,  assuming  that  the 
payments  had  then  been  made  or  secured; 
that  is,  had  not  this  appeal  been  taken,  the 
time  of  taking  the  land  for  public  use  would 
clearly  have  been  on  the  day  last  named. 
That  seems  to  be  clear  from  an  Inspection  of 
the  charter,  and  requires  no  further  argu- 
ment 

The  question  now  arises,  how  does  the  ap- 
peal afteot  this  question?  The  charter  an- 
swers the  question.  Section  41  provides  that 
two  classes  of  persons  may  appeal:  First 
any  one  aggrieved  by  any  act  of  the  city  "in 
reference  to  the  laying  out  constructing,  al- 
tering or  improving  any  square,"  etc.;  sec- 
ond, any  one  aggrieved  by  any  act  "in  mak- 
ing any  of  the  assessments  of  damages  and 
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benefits  aatborized  in  this  act"  Tbere  is  a 
provision,  however,  that  the  appeal  shall  be 
taken  within  60  days  after  the  doing  of  the 
act  of  which  he  complains.  The  section  con- 
dndes  as  fallows:  "No  public  square,  park, 
street,  highway,  bridge  or  walk,  or  altera- 
tl<m  thereof,  laid  out  under  the  provisions  of 
this  act,  shall  be  opened  w  occupied  by  said 
dty  until  the  expiration  of  the  time  limited 
for  the  giving  of  notice  to  said  dty  of  such 
an  application  for  relief;  nor  until  all  appli- 
cations duly  made  as  aforesaid  for  relief 
against  acts  done  in  reference  to  the  laying 
oat  of  such  public  improvements,  shall  be 
finally  disposed  of  by  said  superlw  court" 
Prohibiting  the  opening  and  occupying  the 
Improvement  during  the  pendency  of  an  ap- 
peal of  one  class  implies  a  permission  to 
open  and  occnpy  If  the  appeal  is  from  the 
other  class  cmly;  but  Hie  implication  Is  un- 
necessary, for  in  an  amendment  to  the  char- 
ter, passed  in  1878,  (section  1,)  It  Is  ex^Hress- 
ly  provided,  "that  in  case  of  any  appeal 
being  made  from  the  doings  of  the  board  of 
compensation  *  *  *  in  making  any  assess- 
ment of  damages  or  l>ene&t8,  •  *  *  and 
no  appeal  is  taken  from  the  layout,  nothing 
in  said  charter  shall  be  construed  to  prevent 
said  city  from  opening,  occupying  and  work- 
ing the  same  during  the  pendency  of  the 
appeal  from  the  doings  of  said  b^rd."  The 
question  is  not  as  to  the  taking  of  the  plain- 
tilTs  land  alone,  as  the  argument  seems  to 
assume,  but  Is  rather  when  was  It  deta- 
mlned  to  make  the  Improvement,  and  to  take 
all  the  land  necessary  for  that  purpose? 
The  plalndfTs  case  cannot  be  separated  from 
others  whose  lands  were  taken,  but  must  be 
considered  in 'connection  with  the  others  as 
one  transaction;  so  that  the  question  is,  when 
was  the  improvement,  as  a  whole,  determined 
upon?  Was  it  at  one  time  as  to  all,  or  at 
different  times  with  the  several  landownen? 
The  charter  evidently  contemplates  each  Im- 
provement as  one  transaction,  and  not  several 
transactions  with  the  several  landowners. 
Therefore,  we  are  not  to  suppose  that  the  Im- 
provement was  adopted  at  one  time  as  to  the 
nonappealing  proprietors,  and  at  another  as 
to  the  plaintiff,  who  appealed.  Thus,  when 
the  layout  was  completed,  and  the  assess- 
'  ments  made,  notice  was  given  that  the  dam- 
ages assessed  were  payable  September  7> 
1889.  Ontbatdayitseems  damages  assessed  to 
others  were  paid,  and  would  have  been  paid 
to  the  plaintiff  but  for  his  appeal.  The 
appeal  simply  postponed  the  payment  ot  his 
damages  until  the  final  determination  of  the 
appeal,  and  does  not  postpone  the  time  when 
the  improvement  shall  be  deemed  to  have 
been  made.  When  the  improvement  was 
made,  then,  In  contemplation  of  law,  the  land 
was  taken,  and  the  damages  should  be  assess- 
ed as  of  that  time,  and  not  as  of  the  time 
When  the  city  took  actual  possession,  <x  as 
of  the  time  when  the  plaintiff's  damages 
were  determined  on  the  appeal.  It  follows 
that  the  city  had  no  option  to  abandmi  the 


improvement  after  the  assessment  of  dam- 
ages on  the  appeal  Perhaps  there  would 
have  been  if  the  course  indicated  by  the 
ninth  section  of  the  city  ordinances  had  been 
taken,  and  the  payment  of  the  damages  and 
the  collection  of  the  benefits  had  been  sus- 
pended until  all  appeals  had  been  deter- 
mined, and  the  city  had  also  refrained  from 
working  the  improvement;  but  after  pay- 
ing damages,  collecting  benefits,  and  work- 
ing the  improvements,  wholly  or  In  part. 
It  was  too  late  to  abandon  the  Improvement. 
The  cliarter  clearly  gives  the  right  to  the  city 
to  proceed  with  the  improvement,  notwith- 
standing the  appeal,  and  notwithstanding  the 
oncertainty  as  to  the  amount  of  damages  that 
may  ultimately  be  recovered.  No  damage  . 
was  thereby  done  the  plaintiff.  He  assumed 
no  risk.  The  land  was  being  taken  by  a  por- 
tion of  the  public  under  the  right  of  eminent 
domain,  and  a  public  municipality  was  liable 
for  the  damages,  so  that  the  payment  was 
reasonably  secure.  The  city  not  only  pro- 
ceeded with  the  Improvement  as  to  the  land 
taken  from  others,  but  actually  entered  upon 
the  land  taken  from  the  plaintiff,  and  re- 
moved therefrom  a  building,  pending  the  ap- 
peal Other  questions  are  Incidentally  dis- 
cussed in  the  plaintHTs  brief,  but  we  do  not 
regard  them  as  having  any  particnlar  bearing 
upon  the  main  point,  and  therefore  we  refrain 
from  considering  them  more  at  length.  There 
is  error,  and  the  judgment  is  reversed,  and 
the  case  remanded,  with  instructions  to  ren- 
der Judgment  for  $3,000,  with  interest  TtM 
other  Judges  concurred. 


(6S  Conn.  420 

HOLLET  T.  TOWN  AND  BOROUGH  OP  , 

TORRINGTON. 

(Supreme  Court  of  Errors  of  0>nnectleut 

Dec  IS,  1803.) 

UuHIOtPAL  CORPORATIOKS  —  CHAXOB    Or  ObADB— 

Action  por  Dahaoks— Plbadiso — Evtoencb. 

1.  Where  the  selectmen  of  a  town  and  of- 
ficers of  the  borough  change  the  grade  of  a 
street  without  notice  to  an  abutting  owner, 
and  without  giving  her  an  opportunity  to  be 
heard  as  to  such  change,  or  as  to  the  damages 
which  would  be  occasioned  thereby  to  her  prop- 
erty, and  without  attempting  to  come  to  an 
agreement  with  her  as  to  such  damages,  she 
is  entitled  to  sue  the  city  and  borough  for  the 
damages  to  which  she  has  been  subjected. 

2.  The  failure  of  the  complaint  in  such  ac- 
tion to  aver  that  defendants  have  not  given 
plaintiff  notice  or  paid  her  damages,  or  to 
state  any  sum  as  damages,  is  cnred  by  verdict 

3.  The  destruction  of  a  sidewalk  construct- 
ed by  plaintiff,  and  of  shade  trees  set  out  be- 
tween the  sidewalk  and  the  wrought  part  of 
the  highway,  may  properly  be  considered  in  de- 
termining the  decrease  in  value  of  the  property. 

4.  The  d^endant  borongh  and  town  are 
liable  either  jointly  or  seTerally  for  the  tort, 
they  having  both  authorized  and  directed  it 

K.  The  action  is  properly  brought  In  the 
superior  court  of  the  county  wherein  defendant 
corporations  are  located,  and  plaintiff  resides. 

Appeal  from  supericw  court,  Litchfield  coun- 
ty; R.  Wheeler,  Judge. 
Action  by  Ndlle  W.  HoUey  against  the  town 
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and  boroo^  <rf  Torrlngton  for  injury  to  land 
caused  tv  a  diange  of  street  grade.  Fr<Hn  a 
Judgment  for  plaintiff,  defendants  appeU.  Af- 
firmed. 

George  B.  Terry  and  Gideon  H.  Wdcli,  for 
appdIantB.  James  Huntington  and  Arthur 
D.  Warner,  for  appellee. 

♦ 

ANDREWS,  C.  J.  Tlie  plaintiff,  Nellie  W. 
Holley,  la  the  ownw  of  a  parcel  of  land,  with 
buildings  thereon,  situated  in  the  town  and 
borough  of  Torrlngton,  bounded  on  the  south 
by  Water  street,  so  called,  and  on  the  east 
by  Prospect  street.  At  a  town  meeting  of 
the  town  of  Tmrrlngton  holden  on  the  5th  day 
of  January,  1891,  It  was  voted:  "That  the  se- 
lectmen of  this  town  are  hereby  authoilzed 
and  directed  to  grade  and  lower  Water  street 
as  follows:  Commencing  in  a  line  of  the 
west  side  of  Prospect  street,  at  a  point  five 
feet  below  the  present  grade  of  said  street, 
and  grade  and  level  to  a  true  grade  to  Main 
street,  and  from  starting  point  to  grade  and 
level  said  street  to  a  true  grade  to  John  street 
or  NaugatudE  Railroad,  as  they  shall  find  it 
necessary  to  protect  contiguous  streets."  At 
a  meeting  of  the  warden  and  burgesses  of 
the  borough  of  Torrlngton,  held  on  the  15th 
day  of  AprU,  1891,  it  was  voted:  "That  the 
town  authorities,  when  they  shall  cut  down 
Water  street  and  the  southern  terminus  of 
Prospect  street,  also  shall  cut  down  the  side- 
wallis  on  each  side  to  the  same  grade  as  the 
streets,  and  charge  the  expense  of  cutting 
down  said  sidewalks  to  the  borough."  The 
borough  of  Torrlngton  lies  wholly  within  the 
town,  and  the  control  of  all  the  sidewalks 
within  its  limits  is,  by  its  charter^  given  to 
the  borough.  The  said  streets— Water  street 
and  Prospect  street— are  ancient  highways  In 
the  town  of  Tomngton,  laid  out  more  tiian 
60  years  ago,  and  have  been  constantly  used 
ever  since.  Such  use  had  established  a  grade 
toe  the  street  to  which  the  plaintiff  had  con- 
formed in  erecting  the  buildings  on  her  said 
piece  of  land,  namely,  a  dwelling  house,  a 
bam,  a  store  with  tenements,  and  a  building 
used  for  a  photographic  gallery.  She  had  also 
constructed  a  sidewalk,  and  either  herself  or 
her  predecessors  had  set  out  shade  trees,  which 
were  at  that  time  of  50  or  more  years'  growth, 
between  the  sidewalk  and  the  wrought  part 
of  the  highway.  Subsequent  to  the  pass- 
ing of  said  votes,  and  prior  to  the  commence- 
ment of  this  action,  the  defendants,  by  their 
proper  authorities,  claiming  to  act  by  virtue 
of  said  votes,  changed  the  grade  of  said 
street  substantially  as  provided  for  in  the 
same,  thereby  lowering  the  grade  of  Water 
street  In  front  of  the  plaintiff's  premises  sev- 
en feet  or  more,  and  cut  down  and  removed 
the  shade  trees  and  destroyed  the  sidcwallc 
The  change  In  the  grade  of  the  streets  so 
made  by  the  defendants  seriously  damaged 
the  plaintiff's  said  property.  Before  proceed- 
ing to  make  such  change  in  the  grade  of  the 
streets,  neither  the  selectmen  of  the  town 


nor  the  officers  of  the  borough  gave  any  no- 
tice to  the  plaintiff.  In  writing  or  otherwise, 
that  they  intended  so  to  do,  nor  did  they,  or 
either  of  them,  afford  her  any  opportunity  to 
be  present  and  to  be  heard  as  to  such  change 
of  grade,  or  as  to  the  damages  that  would 
thereby  be  Aoae  to  her  property,  nor  did 
they,  or  either  of  them,  ever  attempt  to  agree 
with  the  plaintiff  as  to  such  damages.  In 
this  condition  of  things  the  i^aintiff  brought 
the  present  complaint  to  the  superior  court  in 
Litchfield  county,  setting  forth  a  statement 
of  the  facts  constituting  her  cause  of  action, 
and  demanding  that  a  committee  be  apixdnt- 
ed  to  ascertain  her  damages,  and  tbat  she 
have  Judgment  therefor  against  the  defend- 
ants. The  complaint  was  duly  served  upon 
the  defendants,  and  returned  to  the  snpolor 
court  at  its  October  torm,  1891.  The  parties 
appeared  at  the  court,  and  the  defendants 
filed  an  answer,  to  which  the  plaintiffs  made 
a  reply,  and  a  committee  was  duly  appoint- 
ed. The  parties  appeared  l)efore  the  commit- 
tee, and  were  fully  heard,  and  they  then 
agreed  that  the  damage,  If  any  should  be 
found,  should  be  assessed  Jointly  against  the 
town  and  the  borough.  On  the  Bth  day  of 
September,  1892,  the  committee  made  Its  re- 
port, finding  the  special  damages  done  to  the 
plaintiff's  land  by  reason  of  change  In  the 
grade  of  the  street  to  be  the  sum  of  $2,948.14. 
On  the  6th  day  of  October  following,  the  de- 
fendants filed  thdr  motion  to  have  the  cause 
dismissed  for  want  of  Jurisdiction.  This  mo- 
tion the  court  denied.  Thereupon  the  de- 
fendants remonstrated  against  the  accept- 
ance of  the  report.  The  court  overruled  the 
remonstrance,  accepted  the  report,  and  ren- 
dered judgment  for  the  plalntUF  to  recover 
said  damages  of  the  defendants,  with  costs. 
From  that  Judgment  the  defendants  appeal- 
ed to  this  court,  and  have  assigned  various 
reasons  of  appeal  These  all  come  within  one 
or  the  other  of  three  propositions.  Has  the 
plaintiff  any  remedy  at  all?  And,  if  so,  may 
the  remedy  be  obtained  in  this  action?  And 
may  she  recover  to  the  extent  the  conamittee 
has  found? 

We  are  of  the  opinion  that  the  plalntttt  is 
entitled  to  recover  the  damages  to  which  she 
has  been  subjected.  Healey  v.  City  of  New 
Haven,  49  Conn.  394.  Bat  can  her  dam- 
ages be  recovered  in  this  action?  As  we 
have  already  seen,  the  complaint  contains 
a  statement  of  the  facts  which  constitute  the 
plaintiff's  cause  of  action,  together  with  a  de- 
mand tor  the  relief  to  which  she  supposed 
herself  entitled.  This  is  a  good  complaint, 
accc^ding  to  the  practice  act  Very  likely, 
it  would  not  have  sustained  the  test  of  a 
demurrer.  It  did  not  contain  any  averment 
tbat  the  defendants  had  not  givm  her  no- 
tice, or  that  they  had  not  paid  her  the  dam- 
ages. Nor  did  it  state  any  sum  as  damngea. 
But  these  omissions,  if  defects  at  all,  have 
not  been  noticed  during  the  progress  of  tlie 
case,  and  after  a  Judgment  or  a  vwdict  we 
think  these  defects  are  aided.   They  cannot 
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now  be  said  to  buve  done  the  defendants 
any  harm.  The  case  of  Healey  7.  City  of 
New  Haveni  (cited  above,)  at  page  401,  con- 
tains so  full  and  complete  an  answer  to  the 
question  Jnst  asked  that  we  can  do  no  bet- 
ter than  to  apply  the  language  there  used  to 
the  facts  of  this  case.  That  case  was  brought 
to  recover  damages  caused  by  the  change  In 
the  grade  of  a  city  street,  and  was  decided 
under  the  act  of  1874,  which  is  re-enacted 
In  section  2703  of  the  present  statutes.  It 
says:  "A  question  Is  made  whether  the  de- 
fendants are  liable  In  the  present  form  of 
action.  The  statute.  In  terms,  makes  the  de- 
fendants liable  tor  the  damages,  'to  be  ae- 
cffltalned  In  the  manner  provided  for  ascer- 
taining damages  done  by  laying  out  or  al- 
tering highways  therein.'  The  defendants 
contend  that,  when  a  statute  creates  a  right 
and  gives  a  remedy,  that  remedy  alone  must 
be  resorted  to.  The  principle  Invoked  Is 
more  especially  applicable  to  cases  where 
the  statute  makes  an  act,  lawful  In  Itself 
unlawfol;  but  It  Is  not  applicable  to  this 
case,  for  the  reason  that  the  statute  gives 
the  plaintiff  no  remedy.  It  simply  points  out 
a  method  by  which  the  defendants  may  as- 
certain the  amoumt  of  damages.  •  •  •  In 
this  the  defendants  must  clearly  take  the  In- 
itiative; it  Is  their  duty  to  move  in  the  mat- 
ter. Now,  suppose  they  do  move,  and,  hav- 
ing ascertained  the  damages,  refuse  to  pay, 
what  remedy  has  tlte  plaintiff?  The  statutes 
being  silent,  the  law  supplies  the  remedy. 
There  Is  certainly  no  occasion  to  resort  to 
a  mandamus,  for  nothing  remains  to  be  done 
but  to  pay  the  money.  But  suppose  the  de- 
fendants refuse  to  have  the  damages  assess- 
ed, as  in  this  case.  What,  then.  Is  the  reme- 
dy? The  defendants  answer,  'A  mandamus.' 
Not  necessarily.  That  writ  lies  only  when 
there  is  no  other  remedy.  We  think  an  ac- 
tion for  the  damages  is  a  more  direct,  more 
complete,  and  less  expensive  remedy.  The 
proceeding  by  assessment  Is  not  a  remedy 
'tor  the  plaintiff.  She  cannot  institute  It  nor 
control  It;  and,  if  instituted  by  the  defend- 
ants, she  could  not  compel  Its  continuance. 
It  was  in  no  sense  designed  for  her  benefit, 
but  Is  rather  in  the  nature  of  a  proceeding 
against  her  or  against  her  property  in  rem. 
The  constitution  prohibits  the  taking  of  pri- 
vate prop^ty  for  public  use  without  compen- 
sation. It  being  necessary  to  take  private 
lands  for  highways,  this  proceeding  was  de- 
signed as  an  expeditious  and  Inexpensive 
method  of  ascertaining  the  damages  to  be 
paid.  The  theory  is  that  the  damages  shall 
be  ascertained  and  paid  before  the  land  Is 
taken.  But  the  defendants  cannot  escape  re- 
sponsibility by  omitting  this  proceeding,  and 
taking  the  land  in  the  first  Instance.  Should 
they  attempt  to  do  so,  It  would  be  no  answer 
to  a  snit  that  the  statute  makes  provision  for 
ascertaining  the  damages.  In  such  a  case 
the  plaintiff  would  hardly  be  required  to  re- 
sort to  a  mandamus,  The  statute  provides 
the  same  remedy  for  both  cases,— the  origi- 


nal taking  of  the  land,  and  the  subsequent 
damage  to  the  adjoining  land  by  dianglng 
the  grade.  •  •  f  The  cases  are  so  nearly 
alike  that  the  same  principle  should  apply 
to  both.  The  defendants  might,  and  should, 
have  resorted  to  the  statutory  mode  of  as- 
sessing damages.  They  should  do  so  in  all 
instances,  and  their  failure  to  do  so  can  be 
no  defense.  If  they  take  land  or  make  im- 
provements, thereby  causing  damage  where 
damages  are  provided  for,  without  complying 
with  the  statute,  their  proceedings  are  unlaw- 
ful. They  cannot,  with  good  grace,  turn  the 
plaintiff  out  of  court,  and  say  to  her:  'You 
ought  to  have  resorted  to  a  mandamus  to 
compel  us  to  do  our  duty.' "  Lund  v.  New 
Bedford,  121  Mass.  286;  Power  Co.  y.  Al- 
len, 120  Mass.  352;  Bohlman  v.  Railway 
Co.,  30  Wis.  105;  Moore  v.  Railroad  Co.,  34 
Wis.  173;  Ooolcy,  Const  LIm.  (6th  Ed.)  664. 
We  think  the  plaintiff  Is  entitled  to  recover  In 
this  action. 

The  special  damages  to  the  plaintiff's 
.land  could  be  determined  only  by  consider- 
ing everything  by  which  Its  value  would  be 
affected.  The  shade  trees  and  the  side- 
walks were  such  things.  Hoyt  v.  Telephone 
Co.,  60  Conn.  385,  22  Atl.  957;  Shelton  Co. 
V.  Borough  of  Birmingham,  61  Conn.  518, 
24  Atl.  078;  Id.,  62  Conn.  456,  26  AtL  348. 

This  action  being  one  sounding  tax  tort,  the 
defendants  are  liable  Jointly,  as  they  would 
be  severally,  for  the  whole  amount  of  dam- 
ages; and,  being  between  parties  living  in 
Litchfield  county,  the  superior  court  in  that 
county  had  Jurisdiction  to  hear  and  deter- 
mine It  The  motion  to  dismiss  was  proper- 
ly overruled.  There  Is  no  error  in  the  Judg- 
ment appealed  from.  The  other  judges  con- 
curred. 


(78  Md.  S94) 

CENTRAL  RY.  CO.  v.  BREWER. 
(Court  of  Appeals  of  Maryland.    Jan.  12, 1894.) 

Malicious  Pbosecctioii  — Palsb  Arrest— Proba- 
BLB  Causr  —Liability  or  Corporation  —  Un- 
authorized Acts  of  Aqbnts. 

L  A  street-railway  company  is  not  liable 
for  a  malicious  prosecution  and  false  arrest  of 
an  Individual  by  Its  president  and  superintend- 
ent on  a  charge  of  having  passed  counterfeit 
money,  by  dpoppiojr  a  "lead  nickel"  in  the  fare 
box,  unless  such  oiflcers  have  express  authority 
for  such  action  or  it  is  ratified  by  the  company. 
2.  Plaintiff,  on  boarding  a  street  car,  drop- 
ped into  the  car  a  coin  resembline  a  five-cent 
piece,  which  the  driver  immediately  discovered 
was  a  counterfeit.  Plaintiff's  attention  was 
called  to  it,  and  he  was  asked  to  redeem  the 
coin,  which  he  said  he  wtinid  do  if  it  was  re- 
turned to  him.  The  driver  told  plaintiff  that 
he  could  not  open  the  box,  but  that  the  coin 
could  be  obtained  by  calling  at  the  company's 
olBce.  Plaintiff  continued  in  the  car.  which 
passed  the  company's  office,  without  redeeming 
the  bad  coin,  and  soon  after  the  superintendent 
and  other  employes  had  him  arrested  for  pass- 
ing counterfeit  money.  He  was  brought  be- 
fore the  United  States  commissioner,  who  dis- 
charged him.  Held,  that  there  was  probable 
cause  for  the  arrest  and  prosecution. 

Appeal  from  Baltimore  city  court 
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Action  by  EHIas  Brewer  against  the  Cen- 
tral Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  ROBINSON,  G.  J.,  and 
BRYAN,  FOWLER,  McSHBRRT,  BRIS- 
COE, and  ROBERTS,  JJ. 

T.  "Wallla  Blaklstono  and  Geo.  Blaklstone, 
for  appellant.  A.  S.  Niles  and  Oscar  Wolff, 
for  appellee. 

ROBERTS,  J.  This  is  an  action  for  mali- 
cious prosecution  and  for  false  arrest,  where- 
by the  plaintiff  seeks  the  recovery  of  dam- 
ages of  the  defendant  company,  a  body  cor- 
porate of  the  state  of  Maryland.  The  decla- 
ration alleges  that  the  defendant,  falsely, 
maliciously,  and  without  probable  cause 
whatsoever,  caused  the  plaintiff  to.  be  arrest- 
ed upon  a  writ  issued  by  a  commissioner  of 
the  circuit  court  of  the  United  States  for  the 
district  of  Maryland,  upon  the  charge  of 
passing  counterfeit  money,  knowing  the 
same  to  be  false  and  counterfeit,  and  with 
intent  to  defraud,  whereupon  the  commis- 
sioner required  the  plaintiff  to  give  ball  for 
his  appearance  before  him  the  day  following 
for  a  hearing,  when  said  charge  was  dis- 
missed and  the  appellee  discharged.  In  the 
second  count  It  Is  alleged  that  the  defendant 
assaulted  the  plaintiff,  and  gave  him  Into 
custody  of  a  police  officer,  upon  a  false 
charge,  and  required  him  to  go  before  the 
said  commissioner  and  give  bail  for  his  ap- 
pearance, etc.  To  this  declaration  the  de- 
fendant pleaded  that  it  did  not  commit  the 
wrongs  alleged.  The  facts  are  that  the  de- 
fendant was  engaged  In  running  cars  upon 
certain  sti-eets  of  the  city  of  Baltimore  for 
fhe  conveyance  of  passengers.  The  plaintiff 
boarded  one  of  the  cars  of  the  defendant  at 
the  corner  of  Druid  Hill  avenue  ^nd  Bkldle 
street,  and,  before  taking  his  seat,  dropped 
into  the  fare  box,  which  was  of  the  Slawson 
patent,  a  coin  resembling  a  five-cent  piece  or 
nickel.  Wlien  the  car  had  proceeded  nearly 
the  distance  of  a  short  block,  the  driver  of 
the  car  called  the  plaintiff  to  him,  and  told 
him  that  he  had  dropped  a  lead  nick^  in  the 
box,  and  requested  him  to  redeem  it.  The 
driver  pcrfntoil  out  to  the  plaintiff  the  partic- 
ular coin  which  was  lying  on  the  glass  shelf 
of  the  box,  which  is  an  inclined  glass  plate 
held  in  such  position  that  the  coins  which 
are  dropped  into  the  box  fall  upon  the  upper 
siuface  of  the  inclined  plane  of  the  glass 
shelf.  This  glass  shelf  is  intended  to  gfve 
to  the  driver  a  careful  scrutiny  of  the  coins 
deposited  for  fares,  before  the  same  are 
dropped  into  the  lower  part  of  the  box.  The 
testimony  conclusively  shows  that  the  nickel 
in  question  was  deposited  in  the  box  by  the 
plaintiff.  It  is  equally  clear  that  the  coin  so 
deposited  was  a  leaden  nickel  or  counterfeit 
coin  of  the  United  States.  And  notwith- 
standing the  driver  told  the  plaintiff  that  he 
must  redeem  the  counterfeit  coin,  and  that  he 
could  not  deliver  the  same  to  him,  as  a  driver 
had  no  right  to  open  the  box,  but  that  be 


coold  obtain  the  same  at  any  time  by  calling 
at  the  ofSlce  of  the  company,  the  plaintiff  con- 
tinued In  the  car,  and  passed  the  office  of  the 
company,  without  paying  farther  attention  to 
the  matter.  Immediately  thereafter,  three  of 
the  employes  of  the  defendant— the  driver  of 
the  car  in  question,  the  treasurer,  and  also 
the  superintendent— followed  the  car  in  which 
the  plaintiff  was,  a  short  distance,  and  after 
the  plaintiff  had  left  it  the  superintendent  ap- 
proached him,  and  said,  'Tou  put  a  piece  of 
counterfeit  money  in  the  box,  and  I  would 
like  you  to  make  It  good."  But  the  plaintiff 
declined  doing  so,  and  said  there  was  nothing 
the  matter  with  the  nickel, — only  a  piece  out 
of  the  corner  of  It.  The  plaintiff  was  then 
taken  before  the  United  States  commissioner, 
where  the  charge  of  passing  a  coimterfelt  coin 
was  made,  the  superintendent  making  the 
affidavit  The  commissioner  held  the  plain- 
tiff under  bail  for  his  appearance  on  the  day 
following,  and  detained  him  for  about  two 
hours,  imtll  bail  was  furnished.  On  the  day 
following  the  making  of  the  charge,  the  case 
was  heard  by  the  commissioner,  and  the  plain- 
tiff discharged. 

At  the  trial  below  there  were  two  excep- 
tions taken,— one  relating  to  the  court's  ac- 
tion on  the  prayers,  and  the  other  to  the  ad- 
missibility of  certain  testimony.  The  liability 
of  corporations  aggregate  for  torts  committed 
by  them  through  their  agents  has,  in  recent 
years,  received  a  good  deal  of  attention  from 
the  courts.  It  may  indeed  be  said  that  the 
question  of  corporate  liability  for  torts  has 
been  in  a  progressive  stage;  but  step  by  step 
have  the  limits  of  such  liability  been  enlarged 
and  extended,  until  now  there  Is  but  little  dif- 
ference between  corporate  liability  and  in- 
dividual liability,  with  respect  to  torts.  In 
consequence,  however,  of  the  fact  that  a  cor- 
poration must,  of  necessity,  act  through  Its 
agents,  courts  have  almost  invariably  held 
that,  to  hold  &  corporation  liable  for  a  tortious 
act  committed  by  its  agent,  the  act  must  be 
done  by  its  express  precedent  authority,  or " 
ratified  and  adopted  by  the  corporation.  Hot 
is  a  corporation  responsible  for  unauthorized 
and  unlawful  acts,  even  of  its  officers,  though 
done  colore  officii.  To  fix  the  liability,  it 
must  either  appcur  that  the  officers  were  ex- 
pressly authorized  to  do  the  act,  or  that  It 
was  done  bona  fide,  In  pursuance  of  a  gen- 
eral authority  In  relation  to  the  subject  of  it, 
or  that  the  act  was  adopted  or  ratified  by  the 
corporation.  Aug.  &  A.  Coi-p.  (10th  Ed.)  } 
311;  Carter  v.  Machine  Co.,  51  Md.  296. 

When  the  plaintiff  was  arrested  and  held 
to  bail,  in  the  manner  already  stated,  the 
affidavit  was  made  by  the  superintendent  of 
the  defendant.  It  is  asserted  in  the  brief  of 
the  appellee  that  the  president  of  the  defend- 
ant was  also  present  at  that  time.  We  tall, 
however,  to  discover  the  fact  in  the  record. 
But,  In  our  view  of  the  case,  it  is  immaterial 
whether  he  was  or  was  not.  The  president 
was  but  the  agent  of  the  defendant,  as  were 
the  other  officers  and  taaplayeB.    There  ia 
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nothing  In  fbe  record  which  directly  or  indi- 
rectly tends  to  show  that  the  supevlntundent 
was  acting  in  pursnance  of  express  pileced- 
mt  authority  from  the  defendant,  (Carter 
T.  Machine  Co.,  51  Md.  298,)  in  causing  the 
arrest  of  the  plaintiff,  nor  had  he  any  im- 
plied auiliorlty  for  so  doing,  arising  out  of 
tlie  scope  of  his  employment,  bo  far,  at  least, 
as  the  testlm(H>y  in  the  record  discloses. 
The  fact  that  he  had  general  authority  to 
lo<^  after  and  manage  the  affairs  of  the  de- 
fendant, in  running  its  cars  on  the  streets 
of  Baltimore  city  for  the  carriage  of  pas- 
sengers, In  no  manner  suggests  that  he  had, 
unless  expressly  authorized  so  to  do  by  his 
piincipol,  any  authority  to  arrest  a  passenger 
for  placing  in  the  fare  box  a  leaden  nickel 
In  payment  of  his  fare.  He  may  have  a 
general  authority  to  look  after  and  protect 
the  property  of  the  defendant,  and  he  may 
pcesess  all  the  powers  properly  pertaining  to 
Buoh  employment;  and  yet  he  would  not  be 
empowered  to  invoke  the  aid  of  the  criminal 
law  on  behalf  of  his  company,  unless  he  had 
express  precedent  authority.  And,  If  this  be 
true  of  the  superintendent,  it  iB  equally  true 
of  the  other  agents  and  employes  of  the  de- 
fendant. As  to  the  subsequent  ratllicatlon  or 
adoption  by  the  defendant,  the  testimony  is 
very  meager  and  tuconclusive.  At  the  bear- 
ing of  the  charge,  the  president,  the  superin- 
tendent, and  the  driver  testified,  and  the  im- 
pression m(ide  upon  the  mind  of  the  commis- 
sioner is  described  by  him  in  his  testimony, 
when  be  says  there  was  nothing  In  the  con- 
duct or  manner  of  the  officers  or  employes 
of  the  railway  company  before  him  to  Indi- 
cate that  they  wanted  to  do  anything  more 
than  tell  the  facts  which  were  within  their 
knowledge,  and  which  appertained  to  theh: 
examination.  The  fact  that  the  president, 
superintendent,  and  driver  testified  before 
the  commissioner  affords  co  legally  sufficient 
evidence  of  ratification  w  adoption,  for,  If 
they  were  without  authority  in  causing  the 
arrest,  the  subsequent  testimony  given  for 
the  government  by  them,  or  the  manner  in 
which  they  demeaned  themselves  in  deliver- 
ing their  testimony,  in  no  way  supports  the 
theory  of  adoption  or  ratification.  Improve- 
ment Co.  V.  Steinmeler,  72  Md.  320,  20  Atl. 
las.  There  was  not,  we  think,  any  legally 
sufficient  evidence  given  at  the  trial  below, 
from  which  the  Jury  could  have  properly  in- 
ferred either  express  precedent  authority  to 
Justify  the  agents  of  the  defendant  in  caus- 
-  ing  the  arrest  of  the  plaintiff,  nor  was  there 
any  legal  evidence  which  establishes  the 
adoption  or  ratification  by  the  defendant  of 
the  acts  of  its  agents.  It  was  certainly  not 
within  any  of  the  usual  objects  or  powers  of 
the  defendant  company  to  prosecute  offend- 
ers against  the  criminal  laws  of  the  United 
States,  and  it  has  not  been  contended  that 
any  such  powers  ever  were  specially  con- 
ferred upon  the  defendant.  While  courts  of 
some  of  the  states  have  held  corporations  to 
strict  liability  in  actions  of  like  character 


with  the  one  now  vad&e  conidderation,  we 
are  following  the  doctrine  which  we  think 
tills  court  has  correctly  announced  in  the 
case  of  Carter  v.  Machine  Co.,  61  Md.  290. 
To  hold  differently  would,  we  think,  be  open- 
ing wide  the  door  to  a  class  of  cases  which 
courts  do  not  look  upon  with  favor.  Public 
Justice  has  its  claims,  as  well  as  the  individ- 
ual citizen,  and  it  is  no  part  of  fbe  privileges 
of  the  latta  that  he  can  with  impunity  ig- 
nore the  reasonable  demands  of  the  former. 
We  do  not,  however,  sanction  the  idea  that 
the  rights  and  lib^tles  of  the  citizen  can  be 
trifled  with,  and  unfounded  charges  prefer- 
red, without  holding  the  accuser  to  a  Just 
responsibility.  And  when  corporations  au- 
thorize their  agents  to  maliciously  commit 
wrongs  against  the  dtieen,  or  ratify  or  adopt 
such  acts  when. done,  they  should  be  held 
responsible  therefor.  The  right  and  the  duty 
of  the  citizen  are  reciprocal.  He  should  con- 
duct himself  in  such  manner  as  not  to  ex- 
cite a  well-foimded  suspicion  that  he  is  a 
wrongdoer.  If  he  does  not,  he  has  no  Just 
cause  to  complain  of  the  consequences.  Carl 
V.  Ayers,  53  N.  Y.  14.  This  case  now  under 
consideration  illustrates  oqr  meaning.  If  the 
plaintiff,  when  charged  with  passing  a  coun- 
terfeit coin  with  intent  to  defraud,  had  ex- 
ercised a  reasonable  degree  of  prud^ice, 
which  he  could  have  done  by  dropping  a 
good  coin  into  the  box  for  the  bad  one,  or 
by  going  a  few  steps  to  the  office  of  defend- 
ant, which  he  was  then  nearing  and  about 
to  pass,  and  redeemed  this  bad  coin,  there 
could  have  beoi  no  possible  cause  for  trou- 
ble, but  he  declined  to  do  either.  Having 
paid  no  fare  for  the  ride  which  he  took,  he 
quietly  walks  ott,  ignoring  the  obligation  he 
was  under  to  the  defendant  to  pay  his  fare, 
and  paying,  no  attention  to  the  complaint  of 
the  Oliver  that  he  had  dropped  a  leaden 
nickel  in  the  fare  box.  We  take  it  to  be 
very  clear  from  the  testimony,  as  already 
stated  in  this  opinion,  that  the  plaintiff  did 
deposit  the  leaden  nickel  in  the  box,  and 
that  it  was  a  counterfeit  coin.  The  plaintiff 
himself  has  not  sought  to  disprove  either 
fact.  Under  these  drcumstances,  he  should 
have  pursued  a  different  course,  If  he  de- 
sired to  relieve  himself  from  the  consequeor 
ces  which  reasonably  followed.  He  had  am- 
ple time  to  consider  and  determine  upon  the 
course  which  he  thought  proper  to  pursue, 
and  we  think  he  acted  in  such  manner  to  at 
least  Justify  the  ag«its  of  the  defendant  in 
believing  ttiat,  even  though  he  may  have  nn- 
intentionally  deposited  a  bad  coin  in  the  box, 
he  was  afterwards  willing  to  avail  himself 
of  his  position,  and  apply  the  counterfeit 
nickel  to  the  payment  of  his  fare.  He  failed 
to  better  bis  position  when  he  subsequently, 
at  the  instance  of  the  commissioner,  gave  a 
good  nickel  to  the  president  of  the  defend- 
ant The  agents  of  the  defendant  were  un- 
skilled in  the  refinements  of  the  law,  and 
we  think,  in  what  they  did,  they  acted  bona 
fide,  and  with  reasonable  and  probable  cause 
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tor  tbeir  conduct  The  plaintiff,  by  bis 
course,  excited  suspicion,  and  Invited  the 
charge,  and  thus  brought  upon  himself  the 
unpleasant  consequences  that  followed,  which 
we  think  could  have  been  averted  by  a  rea- 
sonable regard  tor  the  duty  Incumbent  upon 
him  under  the  circumstances.  Wllmarth  v. 
Mountford,  4  Wash.  0.  C.  79,  Fed.  Cas.  No. 
17,774. 

In  tills  case  we  have  failed  to  discover, 
by  Implication  or  otherwise,  the  slightest  de- 
gree of  malice.  None  could  be  Inferred  from 
the  want  of  probable  cause,  because  Its  ab- 
sence has  not  been  shown.  The  plaintiff.  In 
his  testimony,  speaking  of  the  agents  of  the 
defendant,  said  that  he  knew  of  no  reason 
why  they  should  have  had  any  feeling 
against  him,  and  he  really  had  no  right  to 
think  that  they  had.  The  question  of  the  pres- 
ence or  absence  of  probable  cause  for  a  crim- 
inal prosecution  does  not  depend  upon  the 
guilt  or  innocence  of  the  accused,  or  upon 
the  tact  whether  <w  not  a  crime  has  been 
committed.  Baldwin  v.  Weed,  17  Wend.  224; 
Bacon  T.  Towne,  4  Cush.  218.  And  if  a  per- 
son a£t  upon  appearances  in  making  a  crim- 
inal charge,  and  the  apparent  facts  are  such 
as  to  lead  a  discreet  and  prudent  person  to 
believe  that  a  crime  has  been  committed  by 
the  party  charged,  although  it  turns  out  that 
he  was  deceived  and  the  party  accused  was 
Innocent,  yet  he  will  be  Justified.  Carl  v. 
Ayers,  supra. 

The  well-settled  doctrine  is  that  an  agent 
has  implied  authority  to  do  only  such  acts 
as  relate  to  his  own  particular  duties.  This 
theoretical  principle  is  easily  enough  ex- 
pressed and  comprehended,  but  It  Is  just  here 
that  the  greatest  difficulties  arise  In  de- 
fining the  extent  of  the  principal's  liability. 
The  decided  cases  which  Illustrate  this  view 
are  numerous,  and  we  will  refer  to  some  of 
them  as  explanatory  of  the  doctrines  main- 
tained In  this  opinion,  and  which  we  think 
correctly  state  the  law.  In  the  case  of  Boe 
V.  Railway  Co.,  7  Exch.  36,  It  appears  "that 
a  passenger,  being  desirous  of  going  by  an 
excnrsion  train  from  Monk's  Ferry  (the  de- 
fendant's station)  to  Bangor  and  back,  in- 
quired of  the  clerk  at  the  former  station  by 
what  train  be  could  return.  The  derk  in- 
formed blm  that  bis  ticket  would  be  avail- 
able by  the  evening  train  from  Bangor.  The 
plaintiff  accordingly  obtained  an  excursion 
ticket,  and  returned  by  the  train  mentioned 
by  the  clerk.  On  arriving  at  the  platform 
near  the  Chester  station,  a  railway  servant, 
who  had  charge  of  the  train,  upon  receiving 
the  plaintiff's  ticket,  told  blm  that  be  had 
come  by  the  wrong  train,  and  that  he  must 
pay  28.  6d.  more.  This  the  plaintiff  refused 
to  pay,  and  he  was  thereupon  taken  into 
custody  by  a  railway  servant,  under  the  di- 
rection of  a  superintendent;  but,  after  liav- 
ing  been  a  short  time  in  custody,  he  paid  the 
money  under  protest,  and  was  released.  It 
appeared  that  the  Chester  station  was  oc- 
cupied by  the  defendant's  company  and  by 


several  other  railway  companies,  but  one  of 
the  witnesses  stated  that  be  believed  that 
the  person  who  took  the  plaintiff  into  custody 
was  one  of  the  servants  of  the  defendant's 
company.  The  plaintiff's  attorney,  having 
written  to  the  secretary  of  the  defendant's 
company  for  compensation,  received  a  writ- 
ten answer  from  blm,  requesting  that  he 
might  be  furnished  with  the  date  of  the 
transaction,  and  promising  to  make  the  nec- 
essary inquiries.  The  secretary  also  stated 
that  It  was  an  awkward  business,  and  tluit 
the  blame  would  fail  upon  the  derk  at  the 
station  who  had  given  the  false  Information; 
and  he  also  offered  to  repay  to  the  plaintiff 
the  sum  of  2s.  6d.  he  had  been  compelled  to 
pay.  Held,  in  an  action  against  the  defend- 
ant for  the  arrest,  that  the  drcnmstances  of 
the  case  did  not  afford  any  evidence  that  the 
arrest  had  been  made  by  the  authority,  either 
express  or  Implied,  given  by  the  company,  or 
that  they  had  ratified  the  act  In  the  case 
of  Eastern  Counties  Ry.  Co.  t.  Broom,  6 
Exch.  314,  it  appeared  that  the  plaintiff,  a 
passenger  on  the  cars  of  the  company,  when 
demanded  to  deliver  up  his  ticket  to  the  col- 
lector, refused  so  to  do.  He  was  requested 
to  quit  the  carriage,  which  he  also  refused 
to  do,  whereupon  he  was,  with  necessary 
force  only,  removed.  A  servant  of  the  com- 
pany then  took  the  plaintiff  before  a  magis- 
trate for  an  alleged  breach  of  one  of  the 
company's  by-laws.  The  attorney  for  the 
company  attended  before  the  magistrate  to 
conduct  the  charge,  which  the  court  held  was 
no  evidence  that  the  company  ratified  the 
act  of  their  servant  In  the  case  of  Mali  v. 
Lord,  39  N.  Y.  381,  the  question  was  whether 
a  merchant,  by  employing  a  derk  to  sell 
goods  for  him  in  his  absence,  or  a  superin- 
tendent to  take  general  charge  and  man- 
agement of  his  business  at  a  particular  store, 
thereby  confers  authority  upon  such  clerk  or 
superintendent  to  arrest,  detain,  and  search 
any  one  suspected  of  having  stolen  and  se- 
creted about  his  p«^on  any  of  the  goods 
kept  in  such  store.  The  court  says:  "In  ex- 
amining this  question,  it  must  be  assimied 
that  by  the  employment  the  master  confers 
upon  the  servant  the  right  to  do  all  necessary 
and  proper  acts  for  the  protection  and  pres- 
ervation of  his  property,  to  protect  it  against 
thieves  and  marauders,  and  that  the  servant 
owes  the  duty  so  to  protect  it  to  his  em- 
ployer. But  this  does  not  Include  the  power 
in  question.  It  cannot  be  presumed  that  a 
master,  by  intrusting  his  servant  with  his 
property,  and  conferring  power  upon  him 
to  transact  his  business,  thereby  authorizes 
him  to  do  any  act  for  its  protection  that  he 
could  not  lawfully  do  himself,  if  present 
The  master  would  not,  if  present,  be  justified 
In  arresting,  detaining,  and  searching  a  per- 
son upon  suspicion,  however  strong,  of  hav- 
ing stolen  his  goods  and  secreted  them  upon 
his  person."  The  authority  of  the  defend- 
ants to  the  superintendent  could  not  there- 
fore, be  implied  from  his  employment   The 
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act  -was  not  done  in  the  business  of  the  de- 
fendants,  and  they  were  not,  as  masters,  re- 
sponsible therefor.  We  do  not  think  It  nec- 
essary to  pursue  the  inquiry  further.  There 
axe  many  other  cases  closely  analogous  to 
those  quoted,  among  which  are  Pressley  v. 
Railroad  Co.,  15  Fed.  109;  Bank  t.  Owston, 
48  Law  J.  P.  C.  25;  Danby  t.  Beardsley,  43 
Law  T.  (N.  S.)  603;  Edwards  t.  Eailway  Ck)., 
L.  R.  5  O.  P.  445;  Allen  t.  Railway  Co., 
L.  R.  6  Q.  B.  65;  Br  oka  w  T.  Itansportatlon 
Co.,  32  N.  J.  Law,  328;  Vanderbiit  v.  Turn- 
pike Co.,  2  N.  Y.  479. 

It  follows  from  the  yiews  expressed  that 
we  are  of  opinion  that  there  was  no  legally 
sufficient  evidence  in  this  cause  to  justify 
submitting  the  same  to  the  Jury.  When  all 
the  facts  which  the  plaintiff's  evidence  con- 
duces to  prove  do  not  show  a  want  of  prob- 
able cause,  it  becomes  a  mere  question  of 
law,  which  the  court  must  decide,  and  it  will 
be  useless  and  Improper  to  take  the  opinion 
of  the  Jury  upon  It  The  defendant's  first 
and  second  prayers  announced  the  law  of  the 
case,  and  should  have  been  granted.  The 
plalntifTs  first,  second,  and  third  prayers 
ought  to  have  been  rejected.  There  is  no  ob- 
jection to  the  law  of  the  fourth  prayer,  In  a 
proper  case.  We  think  the  court  below  was 
In  error  In  allowing  the  question  to  be  asked 
which  Is  contained  In  the  first  exception, 
for  the  reason  that,  if  the  agents  of  the 
defendant  had  no  authority  to  make  the  ar- 
rest, they  could  not,  by  their  demurrer  at  the 
hearing,  make  the  company  liable,  when 
there  had  been  no  precedent  authority  or 
subsequent  ratification.  The  Judgment  below 
must  be  reversed,  without  a  new  triaL  Judg 
ment  reversed,  without  a  new  triaL 
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COBPORATIONg — MlROBITT  STOCKHOLDER  — ACTION 

TO  Enjoin   Majority   Stockholders  —  When 
Haihtaixed. 

1.  Equity  will  not  interfere  with  the  ac- 
tion of  either  the  stockholders  or  directors  of 
a  corporation,  in  relation  to  its  internal  man- 
agement, at  the  instance  of  a  minority  stock- 
holder, where  the  acts  complained  of  are  nei- 
ther frandnlent  nor  illegal. 

2.  The  facts  that  the  acts  complained  of  re- 
late to  the  dealings  of  such  corporation  with 
another  conioration,  and  that  the  same  persons 
are  the  officers  and  majority  stockholders  of 
both  corporations,  while  plaintiff  lias  no  interest 
in  the  latter  coiiwration,  do  not  give  the  court 
Jurisdiction. 

3.  A  bill  by  a  minority  stockholder,  against 
the  majority  stockholders  and  ofScers  of  one 
railroad  company,  for  an  accounting  of  the 
dealings  of  such  company  with  another  railroad 
company,  of  which  defendants  are  also  the  offi- 
cers and  majority  stockholders,  and  to  enjoin 
defendants  from  executing  a  permanent  lease 
of  the  road  of  the  latter  company  to  the  former, 
on  the  ground  that  such  dealings  will  be  to  the 
great  financial  interest  of  the  latter  company, 
m  which  plaintiff  has  no  interest,  and  to  the 
disadvantage  of  the  former  company,  is  prop- 
erly dismissed  where  no  fraud  is  shown. 


Appeal  from  dfcult  court  of  Baltimore  city. 

BiU  by, Alexander  Shaw  against  Henry  Q. 
Davis  and  othws  for  an  accounting  and  an 
Injunction.  From  a  decree  dissolving  the 
temporary  Injunction  and  dismissing  the  bill, 
plaintiff  appeals.     Affirmed. 

Argued  before  ROBINSON,  O.  X,  and 
BRYAN,  BRISCOE,  PAGE,  FOWLER,  and 
McSHERRY,  JJ. 

Charles  Marshall,  John  L.  Thomas,  and  W. 
Irvine  Cross,  for  appellant  W.  Pinkney 
Whyte,  Bernard  Carter,  and  Frank  Wood, 
for  appdlees. 

McSHERRY,  J.  We  have  given  most  pa- 
tient and  laborious  study  to  the  voluminous 
record  now  before  us,  as  well  as  to  the 
full  and  exhaustive  briefs  filed  by  the  dis- 
tinguished counsel  who  so  ably  argued  the 
cause;  and,  after  mature  deliberation,  we 
now  proceed  to  state  as  concisely  as  possible 
the  reasons  upon  which  the  conclusions  we 
have  reached  are  founded.  The  West  Vir- 
ginia Central  &  Pittsburg  Railway  Company 
was  Incorporated  by  the  legislature  of  West 
Virginia  with  an  authorized  capital  stock  of 
60,000  shares  of  the  par  value  of  $100  per 
share.  Of  these  shares,  when  the  pending 
bUl  of  complaint  was  filed,  5,000  were  hdd 
in  trust  for  the  company's  treasury;  7,200 
were  owned  by  the  appelant,  Alexander 
Shaw;  2,600  by  other  member  of  his  fam- 
ily; 30,194  by  Henry  G.  Davis,  Thomas  R. 
Davis,  and  Stephen  B.  Elkins,  and  their 
families;  and  the  residue  by  Thomas  F.  Bay- 
ard, James  O.  Blaine,  William  WIndom, 
William  Keyser,  and  quite  a  number  of  other 
persons.  The  road  extends  from  West  Vir- 
ginia Junction,  near  Piedmont,  on  the  line 
of  the  Baltimore  &  Ohio  Railroad,  In  a 
southerly  direction  to  Davis,  In  West  Vir- 
ginia, a  distance  of  some  58  miles.  The  com- 
pany owns  large  tracts  of  coal  and  timber 
land,  and  is  chiefly  a  coal  and  lumber  carry- 
ing road.  Its  sole  outlet  was,  originally,  the 
Baltimore  &  Ohio  Railroad  at  West  Vlrghiia 
Junction.  Not  long  after  it  began  operations, 
it  encountered  s^ious  difficulties  with  the 
Baltimore  &  Ohio,  and,  as  described  by  Mr. 
William  Keyser,  it  soon  became  apparent 
that  the  business  of  the  West  Virginia  Cen- 
tral was  largely  diminished,  and  that  It  was 
greatly  embarrassed  by  the  lack  of  harmoni- 
ous relations.  In  fact  the  West  Virginia 
Central  property  because  almost  sidetracked, 
by  the  lack  of  facilities,  the  want  of  a 
cordial  imderstanding,  and  Its  consequent 
Inability  to  make  contracts  which  it  would 
be  able  to  fulfill;  and  at  last  the  necessity 
was  forced  uiK>n  this  road  to  get  another 
outlet,  or  acc^t  the  situation  of  being  en- 
tirely bottled  up.  As  a  result  of  this  condi- 
tion, the  Piedmont  &  Cumberland  Railway 
Company  was  organized  and  incorporated, 
with  a  capital  stock  of  13,000  shares,  for  the 
construction  of  a  road,  parallel  to  the  Balti- 
more &  Ohio,  from  Piedmont  to  Cumberland. 
Of  the  capital  stock  Henry  G.  Davis,  H.  G. 
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Dayls  &  Bro.,  and  Stephen'  B.  Elklns  hold 
7,295  shares,  the  Pennsylvania  Ballroad 
Company  holds  4,000  shares,  and  the  residue 
Is  held  In  smaller  lots  by  other  persons,— Mr. 
Shaw  owning  none  of  It  On  May  21,  1886, 
a  tripartite  agreement  was  entered  Into  be- 
tween the  West  Virginia  Central,  the  Pied- 
mont &  Ciuub^land,  and  the  Pennsylvania 
Railroad  Companies,  whereby  the  latter 
agreed  to  set  apart  5  per  cent  of  Its  receipts 
from  traffic  coming  to  its  road  from  the  West 
Virginia  Central  and  g<^g  from  its  road  to  the 
latter,  as  a  fund  to  guaranty  the  payment  of 
the  Interest  on  the  bonds  of  the  Piedmont  & 
Cumberland  road,  which  were  to  be  issued 
to  the  extent  of  $660,000,  that  the  money 
might  be  thereby  raised  for  the  construction 
of  the  new  road.  The  West  Virginia  Central 
agreed  to  deliver  to  the  Piedmont  &  Cumber- 
land all  traffic  it  could  control,  and  the 
Piedmont  &  Cumberland  agreed  to  deliver  to 
the  Pennsylvania  Railroad  one-half  of  all 
traffic  hauled  by  It  to  Cumberland;  and  this 
agreement  was  ratified  by  the  stockholders 
of  the  West  Vb:glnia  Central,  at  a  meeting 
in  January,  1887,  by  a  vote  of  37395  shares. 
With  the  money  raised  by  the  negotiations 
of  these  bonds,  and  by  a  call  of  a  small 
installment  of  the  stock  subscribed,  the  Pied- 
mont &  Cumb^Iand  Railroad  was  built. 
When  finished,  in  August,  1887,  it  was  ope- 
rated by  the  West  Virginia  Central  under 
a  verbal  agreement  for  60  per  cent  Of  the 
gross  earnings.  Subsequently,  and  as  will  be 
stated  more  et  large  later  on,  the  stockhold- 
ers of  the  West  Virginia  Central  appointed 
a  committee  to  consider,  and  report  at  an 
adjourned  meeting  to  be  hdd  on  March  15, 
1890,  a  i»ermanent  lease  of  the  Piedmont  & 
CumbMland  road.  On  the  14th  of  March 
the  appellant,  Alexander  Shaw,  as  a  minor- 
ity stockholder  of  the  West  Virginia  Cen- 
tral, in  behalf  of  himself  and  of  other  stock- 
h(dd«:8  who  might  come  In  and  be  made 
parties,  filed  the  bill  of  complaint  which  In- 
augurated the  pending  litigation.  The  aver- 
ments of  the  bill  relate  to  two  distinct  and 
disconnected  subjects.  Prom  paragraph  1  to 
and  including  paragraph  7  the  bill  is  confined 
to  a  statement  of  transactions  between  the 
West  Virginia  Central,  on  the  one  Side,  and 
Henry O.Ba vis, Thomas  B.Davis, and  Stephen 
B.  Elklns,  on  the  other,  and  these  are  intro- 
duced, apparently,  for  the  purpose  of  show- 
ings the  mode  In  which  these  majority  stock- 
holders dealt  with  the  company  in  matters 
pertaining,  not  to  this  proceeding,  but  to 
something  totally  different  The  remaining 
paragraphs  of  the  bill  have  reference  to 
transactions  between  the  West  Virginia  Cen- 
tral and  the  Piedmont  &  Cumberland,  and 
to  the  dealings  of  Henry  G.  Davis,  Thomas 
B.  Davis,  and  Stephen  B.  Elklns,  as  officers 
and  directors  of  these  corporations,  with  the 
corporations  themselves,  and  they  may  be 
briefly  stated  as  follows:  That  Messrs.  Da- 
vis and  Elklns,  having  subscribed  for  a 
majority  of  the  stock  of  the  Piedmont  & 


Cumberland  road,  gave  value  to  their  shares 
by  the  following  process:  (1)  With  a  view 
of  constructing  a  road  that  could  be  cheaply 
built,  they  selected  a  location  so  low  in  the 
valley  as  to  expose  the  road  to  heavy  and 
destructive  damages  in  times  of  floods  in 
the  Potomac;  that  the  road  was  In  other 
respects  defectlvdy  constructed,  and  that  It 
Is  ruinously  expensive  to  operate;  that  It 
was  designedly  so  constructed,  with  a  view 
of  having  It  operated  by  the  West  Virginia 
Central,  and  of  throwing  upon  the  latter 
company  the  heavy  cost  of  operating  It 
(2)  Before  the  Piedmont  &  Cumberland  road 
was  in  a  condition  for  the  transportation  of 
freight  or  passengers,  the  Messrs.  Davis  and 
Elklns  used  their  official  power  In  the  West 
Virginia  Central  to  moke  the  latter  company 
complete  the  construction  of  the  Piedmont 
&  Cumberland  road,  and,  without  authority 
from  the  stockholders  of  the  West  Virginia 
Central,  they,— the  Messrs.  Davis  and  Elklns, 
— aa  officials  of  the  two  companies,  made  an 
arrangement  by  which  the  West  Virginia 
Central  Company  began  the  operation  of  the 
Piedmont  &  Cumberland  road  In  Its  Incom- 
plete condition,  whereby  the  West  Virginia 
Central  was  made  to'  pay,  not  only  the  or- 
dinary cost  of  operation,  but  to  complete  the 
Piedmont  &  Cumberland  road,  and  to  put 
upon  it  bettMTnwts  and  Improvements  for 
the  benefit  of  themselves  as  the  principal 
stockholders  therein.  (3)  While  the  Pied- 
mont &  Cumberland  road  was  still  a  most 
precarious  property,  and  sure  to  entail  Im- 
mense expense  in  Its  operation,  the  Messrs. 
Davis  and  Elkins  determined,  at  the  annual 
meeting  In  January,  1890,  to  risk  the  attempt 
to  make  the  stockholders  of  the  West  Vir- 
ginia Central  ratify  a  permanent  lease  of 
the  Piedmont  &  Cumberland  road,  which 
had  been  prepared  and  presented  to  the  meet- 
ing; and  that  the  lease  was  most  disad- 
vantageous to  the  West  Virginia  Central,  and 
most  advantageous  to  the  Piedmont  &  Cum- 
berland Company;  and  that  the  rate  of  earn- 
ings proposed  In  said  lease  as  a  compensation 
to  the  West  Virginia  Central  was  Inadequate, 
and  would  be  a  fraud  on  th6  stockholders  of 
that  company.  (4)  When  the  lease  was  pro- 
posed to  the  stockholders,  the  plalntlfF  made 
a  vicdent  protest  against  any  lease  being 
executed  xmtll  the  accounts  between  the  two 
companies  should  be  first  adjusted,  without 
which  adjustment  the  earning  capacity  of 
the  Piedmont  &  Cumberland  road,  the  ex- 
pense Incident  to  maintaining  it,  or  a  fair 
rate  of  rental  could  not  be  ascertained;  that 
the  confused  state  of  the  accounts  kept  by 
'the  West  Virginia  Central  renders  any  ac- 
curate statement  impossible,  and  It  would  I>e 
a  fraud  on  the  stockholders  of  the  West  Vir- 
ginia Central  to  have  any  lease  made  before 
a  full  settlement  of  these  accounts  between 
the  two  companies;  that  Messrs.  Davis  and 
ESkins  consented  to  adjourn  the  stockholders' 
meeting  until  March  15,  1890,  and  that  it 
is  their  design  at  that  meeting  to  use  the 
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power  which  they  hare  as  the  holders  of  the 
majority  of  the  stock  of  the  West  Virginia 
Central  to  compel  the  ratification  and  ac- 
ceptance of  the  lease,  which  they,  as  officers 
of  the  West  Virginia  Central,  have  agreed 
upoh  with  themselves,  as  officers  of  the 
Piedmont  &  Cumberland  Company.  The 
prayers  for  relief  are— First,  for  a  discovery 
of  the  ownership  of  the  stock  of  the  Piedmont 
&  Cumberland  Railway;  second,  for  a  dis- 
covery of  the  holdings  of  the  stock  of  the 
Piedmont  &  Ctimberland  Company  by  the 
West  Virginia  Central  Company,  and  the 
moneys  spent  by  the  latter  company  on  the 
road  of  the  first-named  company;  third,  for 
an  account  as  to  how  much  money  is  due 
to  the  West  Virginia  Central  by  the  Pied- 
mont &  Cumberland  Company  for  advances 
made  by  the  West  Virginia  Central  on  any 
account,  and,  particularly,  on  account  of  the 
completion  of  the  Piedmont  &  Cumberland, 
which  was  paid  by  the  West  Virginia  Cen- 
tral out  of  the  60  per  cent,  operating  ex- 
penses received  under  the  verbal  lease,  and 
which  ought  to  have  been  charged  to  the 
Piedmont  &  Cumberland  and  paid  out  of  the 
40  pa:  cent  of  the  gross  earnings  received 
by  it;  and,  fourth,  for  an  injunction  to  re- 
strain the  execution  of  the  proposed  lease, 
or  any  other  lease,  until  the  court  can  ascer- 
tain what  would  be  a  proper  apportionment 
of  the  earnings  between  the  leased  road  and 
the  operating  road,  and  what.  In  a  word, 
ought  to  t>e  the  terms,  conditions,  and  cov- 
enants of  such  a  lease.  An  injunction  as 
prayed  was  granted  on  March  14,  1890,  and 
on  April  24th  the  defendants  answered,  de-* 
nying  the  material  allegations  of  the  bill, 
and  moved  for  a  dissolution  of  the  injunction. 
A  general  replication  was  filed,  and  a  large 
mass  of  evidence,  covering  nearly  a  thousand 
printed  pages,  was  taken.  At  the  hearing 
the  circuit  court  of  Baltimore  dty  on  March 
23,  1893,  dissolved  the  injunction  and  dis- 
missed the  bill.  From  that  decree  this  ap- 
peal was  taken. 

It  will  be  observed  at  the  threshold  that 
the  relief  prayed  for  has  no  relation  what- 
ever to  the  first  seven  paragraphs  of  the  bill, 
and  whether  the  averments  contained  there- 
in be  true  or  be  false  is  purely  a  speculative 
question  under  the  present  structure  of  the 
bill  of  complaint.  If  those  averments  had 
been  conceded  by  the  answer  to  be  true,  re- 
lating as  they  do  exclusively  to  alleged  trans- 
actions between  Messrs.  Davis  and  Elklns 
and  the  West  Virginia  Central  Company,  it  la 
not  perceived  how  they  could  influence  or 
affect,  one  way  or  the  other,  totally  different 
transactions,  in  no  way  connected  with  or 
dependent  on  them.  No  r^ef '  is  sought  as 
to  anything  averred  in  these  seven  para- 
graphs. The  case,  then,  before  us  is  that  of 
a  minority  stockholder  filing  a  bill  In  his  own 
behalf,  and  in  behalf  of  others  who  may 
subsequently  Join  him,  to  restrain  by  in- 
junction the  majority  stockholders  of  one  rail- 
road company  from  leasing,  except  with  the 


leave  of  a  court  of  equity,  and  upon  the 
terms  which  it  may  prescribe,  the  road  of 
another  raQway  company,  in  which  latter 
company  the  majority  stockholders  are  the 
same  persons  who  are  the  majority  stock- 
holders in  the  proposed  lessee  company;  and 
also  praying  for  an  account  between  the  two 
companies  of  antecedent  financial  transac- 
tions. Naturally,  the  Inquiries  which  such 
a  case  suggests  at  the  very  outset  are— First, 
what  Jurisdiction  has  a  court  of  equity  to 
control  the  internal  management  of  a  corpo- 
ration at  the  instance  of  a  minority  stock- 
holder? and,  secondly,  in  what  manner  does 
the  circumstance  that  the  majority  of  the 
stock  is  held  by  the  same  persons  in  l)oth 
the  companies,  affect  the  question  of  Juris- 
diction? And,  first,  it  may  be  stated,  as  the 
result  of  all  the  autiiorltles,  that  whenever 
any  action  of  either  directors  or  stockholders 
is  relied  on  in  a  suit  by  a  minority  stock- 
holder for  the  purpose  of  invoking  the  in- 
terposition of  a  court  of  equity,  if  the  act 
complained  of  be  neither  ultra  vires,  fraudu- 
lent, nor  illegal,  the  court  will  refuse  its  In- 
tervention because  powerless  to  grant  it,  and 
will  leave  all  such  matters  to  be  disposed  of 
by  the  majority  of  the  stockholders  In  such 
manner  as  their  interests  may  dictate,  and 
their  action  will  be  binding  on  all,  whether 
apiiroved  of  by  the  minority  ot  not  "In 
this  country,"  said  the  late  Mr.  Justice  Miller, 
In  speaking  for  the  supreme  court  of  the  Unit- 
ed States  In  Hawes  v.  OaUand,  104  U.  S. 
450,  "the  cases  outside  the  federal  courts  are 
not  numerous,  and,  while  they  admit  the 
right  of  a  stockholder  to  sue  in  cases  where 
the  C(»*poratlon  is  the  proper  party  to  bring 
the  suit  they  limit  this  right  to  cases  where 
the  directors  are  guilty  of  a  fraud,  or  a 
breach  of  trust,  or  are  proceeding  ultra 
vires."  And  so.  In  MacDougall  v.  Gardiner, 
1  Ch.  Dlv.  14,  James,  L.  J.,  said:  "I  think  It 
is  of  the  utmost  importance  in  all  these  com- 
panies that  the  rule,  which  is  well  known  in 
this  court  as  the  rule  in  Mozley  v.  Alston. 
1  PhiL  Ch.  790,  and  Lord  v.  Miners  Co.,  2 
PhQ.  Ch.  740,  and  Poss  v.  Barbottle,  2  Hare, 
461,  should  be  always  adhered  to;  that  Is  to 
say,  that  nothing  connected  with  Internal  dis- 
putes between  the  shareholders  Is  to  be  made 
the  subject  of  a  bill  by  some  one  shareholder 
in  behalf  of  himself,  and  others,  unless  there 
be  something  illegal,  oppressive,  or  fraudu- 
lent—unless there  is  something  ultra  vires 
on  the  part  of  the  company,  qua  company, 
or  on  the  part  of  the  majority  of  the  com- 
pany, so  that  they  are  not  fit  persons  to 
determine  it;  but  that  every  litigation  must 
be  In  the  name  of  the  company,  if  the  com- 
pany really  desire  it  Because  there  may 
be  a  great  many  wrongs  committed  In  a  com- 
pany, there  may  be  claims  against  directors, 
there  may  be  claims  agahist  officers,  there 
may  be  claims  against  debtors,  there  may 
be  4  great  variety  of  things  which  a  com- 
pany may  be  well  entitled  to  complain  of, 
Imt  which,  as  a  matter  of  good  sense,  they 
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do  not  think  it  right  to  make  a  enbject  of  lit- 
igation; and  it  is  the  company  as  a  company 
which  will  make  anything  that  is  wrong  to 
the  company  the  subject  of  litigation,  or 
whether  it  will  take  steps  to  prevent  the 
wrong  being  done.  •  •  *  EJverything  in 
this  bill,  so  far  as  I  can  see,  If  it  is  a  wrong.  Is 
a  wrong  to  the  company.  Whether  it  ought 
to  have  been  done,  or  ought  not  to  have  beea 
done,  depends  on  whether  it  Is  for  the  good 
of  the  company  it  should  have  been  done, 
or  for  the  good  of  the  company  it  should  not 
have  been  done;  and,  putting  aside  all  ille- 
gality on  the  part  of  the  majority.  It  is  for 
the  company  to  determine  whether  it  is  for 
the  good  of  the  company  that  the  things 
should  be  done,  or  should  not  be  done,  or 
left  unnoticed."  In  the  same  case  Melllsh, 
Ik  J.,  after  observing  that  very  often.  In 
companies,  things  are  done  which  ought  not 
to  be  done,  proceeds:  "Now,  If  that  gives  a 
right  to  every  member  of  the  company  to  file 
a  bill  to  have  the  question  decided,  then.  If 
there  happens  to  be  a  cantankerous  member, 
or  one  member  who  loves  litigation,  every- 
thing of  this  kind  vrill  be  litigated;  whereas. 
If  the  bill  must  be  filed  in  the  name  of  the 
company,  then,  unless  thore  is  a  majority 
who  really  wish  for  litigation.  It  will  not  go 
on.  In  my  opinion,  if  the  thing  complained 
of  is  a  thing  which,  in  substance,  the  major- 
ity are  entitled  to  do,  or  if  something  has 
been  done  irregularly  which  the  majority 
of  the  company  are  entitled  to  do  regularly, 
or  if  something  has  been  done  illegally  which 
the  majority  has  the  right  to  do  legally,  there 
can  be  no  use  in  having  litigation  about  it, 
the  ultimate  end  of  which  is  only  that  a 
meeting  has  to  be  called,  and  then,  ultimate- 
ly, the  majority  gets  its  wishes.  Is  it  not 
better  that  the  rule  shall  be  adhered  to  that. 
If  It  Is  a  thing  which  the  majority  are  the 
masters  of,  the  majority.  In  substance,  shall 
be  entitled  to  have  their  will  followed?  If 
it  Is  a  thing  of  that  nature,  it  only  comes 
to  this,  that  the  majority  are  the  only  per- 
sons who  can  complain  that  a  thing  which 
they  are  entitled  to  do  has  been  done  irreg- 
ularly; and  this  is  what,  as  I  understand,  was 
decided  by  the  cases  of  Mozley  v.  Alston  and 
Foss  V.  Harbottle.  In  my  opinion  this  Is  the 
rule  to  be  maintained."  See,  also.  Gray  v. 
Lewis,  8  Ch.  App.  1050. 

Secondly.  The  fact  that  the  same  persons 
hold  the  maJ<Mity  of  the  stock  In  both  com- 
panies does  not,  of  Itself,  enlarge  the  court's 
Jurisdiction.  The  act  complained  of  furnishes 
the  test  of  Jurisdiction,  and  It  must  be  ultra 
vires,  fraudulent,  or  Illegal.  Nothing  short  of 
this  will  suffice.  This  is  true  even  In  a  case 
where  directors,  and  not  stockholders,  do 
the  act  complained  of.  Booth  v.  Bobinsou, 
65  Md.  441.  And  for  stronger  and  more  ob- 
vious reasons  is  it  also  trae  in  a  case  where 
stockholders  themselves  act  directly.  They 
are  not  trustees  or  quasi  trustees  for  each 
other.  Even  a  director  is  not,  strictly  speak- 
ing, a  trustee.    Spering's  Appeal,  71  Pa.  St; 


11;  Smith  T.  Anderson,  16  Gh.  DIv.  247.  In 
Fenda:  v.  I/Ushlngton,  6  Ch.  Dlv.  70,  Jessel. 
M.  R.,  In  speaking  of  the  rights  of  a  stock- 
bolder,  said:  "I  cannot  deprive  him  of  his 
property,  though  he  may  not  make  use  of 
the  property  In  the  way  I  approve.  This  is 
really  the  question,  because,  if  these  stock- 
holders have  a  right  of  property,  then  I  think 
all  the  arguments  which  have  been  addressed 
to  me  as  to  the  motives  which  Induced  them 
to  exercise  it,  are  entirely  beside  the  ques- 
tion." Then,  after  referring  to  a  dedslon 
by  Melllsh,  the  master  of  the  rolls  pro- 
ceeded: "In  other  warda,  be  [MeUlsb.  X] 
admits  a  maa  may  be  actuated,  In  giving  his 
vote  as  stockholder,  by  Interests  adverse  to 
the  interests  of  the  company  as  a  whole. 
He  may  tMnk  it  was  for  his  particular  in- 
terest that  a  certain  course  may  be  taken 
which  may  be,  in  the  opinion  of  others,  ad- 
verse to  the  Interests  of  the  company  as  a 
whole;  but  he  cannot  be  restrained  from 
giving  his  vote  In  what  way  be  pleases,  be- 
cause he  is  influenced  by  that  motive.  There 
is,  if  I  may  so  say,  no  obligation  on  a  share- 
holder of  a  company  to  give  his  vote  merely 
with  a  view  to  what  other  persons  may  con- 
cAder  the  interests  of  the  company  at  large. 
He  has  a  right.  If  he  thinks  fit,  to  give  his 
vote  from  motives  or  promptings  of  what 
he  considers  his  own  individual  interests. 
This  being  so,  the  arguments  which  have 
been  addressed  to  me,  .as  to  whether  oe  not 
the  votes  which  were  ^vea  would  bring 
about  the  ruin  of  the  company,  <»:  whether 
or  not  the  motive  was  an  Impropw  one 
.which  Induced  these  gentlemen  to  give  their 
votes,  or  whether  or  not  their  conduct  shows 
a  want  of  appreciation  of  the  principles  on 
which  this  company  was  founded,  appear  to 
me  to  be  wbolly  ImmateriaL"  And,  In  Man- 
hattan EL  R.  Co.'s  Case,  11  Daly,  616,  the 
court  says:  "It  is  argued  that.  If  common 
directors  are  disqualified  from  acting,  so  are 
common  stockholders  Incapable  to  ratify 
agreements  between  their  companies,  and 
that  the  holder  of  one  share  of  stock  in  each 
company  could  prevent  any  action  at  a  stock- 
holders' meeting  relating  to  the  two  com- 
panies, no  matter  how  advisable  that  action 
might  seem  to  the  holder  of  every  other  share. 
I  do  not  say  that  the  disqualification  extends 
to  a  shareholder.  I  see  no  reason  why  It 
should.  The  disqualification  rests  entirely 
on  the  fiduciary  relation.  A  shareholder  is 
trustee  for  nobody.  He  has  only  his  own 
Interests  to  look  after  as  such  stocltholder. 
Closely  connected,  undoubtedly,  he  Is  in  prac- 
tice with  every  other  stockholder,  but  he 
holds  no  such  fiduciary  reladon  to  the  cor- 
pcHiatlon  as  stockholder  as  he  holds  as  dlr 
rector."    Beach,  Corp.  c  13,  {  247. 

Accepting  these  propositions  as  the  fixed 
and  settled  law,  it  remains  now  to  inquire 
whether  the  proof  sustains  the  allegations 
of  the  bill,  and  brings  the  case  within  the 
legal  principles  to  which  reference  has  Just 
been  made.    If  the  Messrs.  Davis  and  Mr. 
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EaUns  selected,  as  alleged,  an  Improper  lo- 
catloQ  for  the  Piedmont  &  Cumberland  road, 
and  Improperly  constmcted  that  road,  so  that 
it  would  be  ruinous  to  operate  it,  and  If  tfieydld 
tills  with  a  view  of  throwing  the  heavy  cost 
of  operating  it  on  the  West  Virginia  Cen- 
tral, it  is  difficolt  to  assign  a  reason  for 
such  singular  conduct  On  Its  face  the  al- 
legation Is,  to  say  the  least.  Improbable. 
Those  gentlemoi  owned  over  30,000  shares 
of  the  55,000  Issued  shares  of  the  West  Vir- 
ginia Central  Company,  while  they  owned 
but  7,295  shares  of  the  Piedmont  &  Cumber- 
land road;  and  that  they  would  purposely  and 
designedly  wreck  their  larger  and  more  val- 
uable holdings  In  the  West  Vb-ginia  Central 
merdy  for  the  purpose  of  realizing  an  In- 
come from  a  smaller  and  dependent  road.  In 
which  thdr  aggregate  shares  were  not  one- 
fourth  of  the  amount  owned  by  them  In  the 
main  enterprise.  Is  quite  incomprehensible. 
Certainly,  no  motive  for  such  a  strange  course 
has  been  shown.  But,  apart  from  the  Im- 
probable character  of  the  allegation,  it  Is 
not  supported  by  the  evidence.  The  Pied- 
mont &  Cumberland  road  was  located  by 
an  experienced  and  competent  englneor,  who 
was  the  chl^  assistant  of  the  late  J.  N.  Du 
Barry,  at  that  time  second  vice  president 
of  the  Pennsylvania  Railroad  Company.  He 
made  a  careful  examination  of  the  route  of 
the  pnq>oeed  road,  and  selected,  according  to 
bis  testimony,  the  most  suitable  location  that 
was  available.  He  submitted  his  survejrs 
and  profiles  to  the  engineering  department  of 
the  Pennsylvania  Railroad  Company,  and 
even  laid  them  before  Mr.  George  B.  Rob- 
erts, the  president  of  that  company,  and  an 
engineer  of  high  reputation,  and  they  were 
fully  approved  by  both.  He  testified  that 
the  grades  were  arranged  as  high  as  was 
deemed  necessary  to  keep  beyond  the  reach 
of  extreme  high  water,  and  that,  taking  into 
consideration  its  locatI<Mi,  alignments.  Its 
grades,  and  the  mode  In  which  It  was  built, 
the  road,  for  economical  operation,  was  equal 
to  that  of  the  Baltimore  &  Ohio.  Besides 
this,  it  was  proved  by  Mr.  Charles  H.  La- 
trobe^  an  accomplished  engineer  in  no  way 
cmmected  with  or  Interested  in  this  litiga- 
tion, that  he  had  made  an  examination  of 
the  PleduMHit  8c  Cumberland  road,  that  its 
general  alignment  was  good,  that  it  had  a 
very  consid«able  proportion  of  long  tan- 
gents, and  not  more  than  the  usual  amount 
«f  cnrvatnre,  which  might  be  reduced  at 
Very  moderate  expense,  and  that  It  was  su- 
perior in  this  respect  to  the  West  Virginia 
Central,  because  rectifications  of  the  line 
could  be  more  readily  made.  As  opposed  to 
this,  the  record  contains  the  testimony  of 
Mr.  Wrenshaw,  also  an  engineer,  criticising 
the  location  and  construction  of  the  road. 
Though  there  is  this  d!ff«-«ice  of  opinion 
between  these  eni^neers,  and  though,  too, 
a  freshet  did  some  small  amoxmt  of  injnry  to 
tiie  road  In  1888,  and  an  unprecedented  flood 
in  1889  caused  considerable  damage  to  It, 


that  might  not  have  happened  had  the  road 
been  built  higher  above  the  Potomac  river, 
still,  we  are  not  authorized  to  dedde  wheth- 
er, in  point  of  fact,  the  best  location  was 
selected  that  might  have  been  selected,  but 
only  to  determine  from  the  evidence  whether 
the  location,  as  made,  was  made  in  good  faith, . 
or,  on  the  contrary,  with  the  fraudulent  de- 
sign imputed  In  the  bill.  We  not  only  see 
nothing  In  the  record  to  support  this  allega- 
tion of  fraud,  bnt,  on  the  other  hand,  we 
are  quite  fully  satisfied,  after  carefully  con- 
sidering the  evidence,  that  the  Piedmont  & 
Cumberland  Railway  was  projected,  located, 
and  constructed  in  entire  good  faith,  with  a 
view  of  furnishing  a  necessary  outiet  for  the 
traffic  of  the  West  Virginia  Central  road, 
whereby  the  property  of  the  latter  company 
would  be  made  valuable  to  its  owners. 

Now,  as  to  the  charge  that,  before  the  Pied- 
mont &  Cumberland  road  was  in  a  fit  condi- 
tion for  the  transportation  of  freight  and  pas- 
sengers, Messrs.  Davis  and  Elkins  used  their 
powers  as  officers  of  the  West  Virginia  Cen- 
tral to  make  that  company  complete  the  Pied- 
mont &  Cumberland,  and  that,  without  au- 
thority from  the  stockholders,  but  by  -rtrtue 
of  thdr  control  over  the  West  Virginia  Cen- 
tral as  majority  stockholders,  and  in  their 
capacity  as  officers  of  the  two  companies,  they 
made  an  agreement  under  which  the  West 
Virginia  Central  undertook  to  operate  the 
Piedmont  &  Cnmberland  upon  such  terms  as 
would  benefit  themselves  as  stockholders  of 
the  Piedmont  &  Cumberland,  and  would 
permanently  better  and  Improve  the  latter 
road,  to  the  detrlmrait  of  the  stockholders  of 
the  former  road.  There  is  no  foundation  In 
the  evidence  to  support  this  accusation.  The 
West  Virginia  Central  began  to  operate  the 
Piedmont  &  Cumberland  In  August,  1887;  and 
while  the  road  was  then,  as  is  necessarily  the 
case,  to  a  greater  or  less  extent,  with  all  new- 
ly-built railroads,  less  complete  than  it  was 
made  afterwards,  yet,  do  far  from  its  being 
unfit  for  the  transportation  of  freight,  it  is  In 
testimony  by  the  superintendent  that  from 
that  day  up  to  the  time  he  was  examined  as 
a  witness  there  never  had  been  a  car  de- 
railed, Or,  as  he  states  it,  there  never  had 
been  a  wheel  off  the  track.  He  further  tes- 
tified that  the  road  was  well  ballasted  with 
stone,  except  In  a  few  bottoms,  where  sand 
ballast  was  used,  and  that,  when  turned  over 
to  the  West  Virginia  Central  to  be  operated, 
it  was  superior  to  the  condition  of  the  Park- 
ersburg  Branch  of  the  Baltimore  &  Ohio  when 
It  was  turned  over  to  the  latter  company. 
Going  no  farther  back  than  January,  1887,  we 
find  that  Mr.  Davis  and  the  directors,  among 
whom  was  the  plalutUT,  Mr.  Bhaw,  stated,  in 
the  annual  report  to  the  stockholders  of  the 
West  Virginia  Central  Company,  that  It 
would  probably  be  found  to  the  interest  of 
the  West  Virginia  Central  to  operate  the 
Piedmont  &  Cumberland  road,  which  was 
not  then  completed;  and  accordingly,  at  the 
meeting  of  the  new  board  of  directors,  con- 
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rened  tho  next  mooth,  a  resolntlon  was 
adopted  cunforliig  upon  the  president,  Mr. 
Henry  O.  DavU,  full  authorltr,  with  the  ad- 
vice and  assistance  of  the  company's  coun- 
sel, the  Uonc»:able  William  Plnkney  Whyte, 
to  make  such  an  agreement  for  the  operation 
of  the  Piedmont  &  Cumberland  road  by  the 
West  Virginia  Central,  as  be  might  deem 
best,  in  the  intwest  of  the  West  Virginia 
Central,  and  directing  him  to  report  the  re- 
sult to  the  next  stockholders'  meeting.  In 
January,  1888,  Mr.  Davis  reported  to  the 
stockholders  of  the  West  Virginia  Centi-al,  at 
their  annual  meeting,  that  no  permanent  ar- 
rangement had  been  made  for  the  lease  of 
the  Piedmont  &  Cumberland  road,  bat  that 
the  latter  road  was  then  being  operated  by 
the  West  Virginia  Coitral  for  60  per  cent,  of 
the  gross  earnings  of  the  new  road.  And 
this  statement  was  repeated  in  the  annual 
report  made  to  the  stockholders  of  the  West 
Virginia  Central  in  January,  1889.  These 
reports  of  1887,  1888,  and  1889  were  all 
unanimously  adopted  and  approved  by  the 
stockholders  of  the  West  Virginia  CentraL 
This  temporary  arrangement,  under  which 
the  West  Virginia  Central  operated  the  Pied- 
mont &  Cumberland  road  up  to  the  time  of 
the  filing  of  the  bUl,  was  therefore  not  made 
merely  by  the  officers  of  the  two  companies, 
but  Its  terms  were  known  to,  and  fully  and 
explicitly  ratified  and  approved  by,  all  the 
stockholders  of  the  West  Virginia  Central 
who  were  present  or  represented  at  the  an- 
nual meetings  o(  1887,  1888,  and  1888,  with- 
out dissent.  At  the  annual  meeting  of  the 
stockholders  of  the  same  company  in  1880, 
where  54,268  shares  out  of  the  55,000  Issued 
shares  were  represented  In  person  or  by, 
proxy,  a  resolution  was  ottered  hy  one  of  the 
stockholders  proposing  to  lease  the  Piedmont 
&  Cumberland  road,  the  lessee  to  pay  all  the 
costs  and  expenses  of  operating  the  road  and 
to  receive  00  per  cent  of  the  gross  revenues, 
and  accompanying  the  resolution  was  a  draft 
of  the  proposed  lease.  A  substltate  was 
moved  to  the  effect  that  the  prc^iosed  lease 
be  referred  to  the  board  of  dlrectcnrs  for  ex- 
amination, with  a  view  that  It  might  be  de- 
termined whether  its  provisions  would  "pro- 
mote and  protect  the  Interests  of  the  com- 
pany." Thereupon  Governor  Whyte  pro- 
posed the  following  amendment,  which  was 
adopted  without  any  dissenting  vote,  so  far 
as  the  minutes  disclose,  though  Mr.  Shaw 
was  present  in  person,  viz.:  "Resolved,  that 
the  lease  proposed  be  referred  to  a  commit- 
tee of  three  stockholders,  to  report  as  to  the 
propriety  of  its  acceptance,  to  an  adjourned 
meeting  of  the  stockholders,  and  when  this 
meeting  adjourns.  It  shall  be  adjourned  to 
the  15th  day  of  March,  1880,  at  12  m.,  at 
this  place,  when  this  subject  shall  be  consid- 
ered." On  the  15th  of  March,  when  the 
meeting  of  stockholders  reconvened,  the  com- 
mittee appointed  under  Governor  Whyte's 
resolution  reported  the  form  of  a  lease  which 
they  had  prepared,  varying  somewhat  the 


terms  of  the  one  proposed  at  the  meeting  in 
January,  and  recommended  that  the  per- 
centage of  gross  earnings  to  be  paid  to  the 
West  Virginia  Central  by  the  Piedmont  & 
Cumberland  should  be  68  per  cent  instead 
of  60  per  cent;  but  no  action  was  taken  by 
the  stockholders,  because  the  injunction  air- 
plied  for  and  Issued  the  day  previous  was 
served  before  the  meeting  assembled.  These 
facts  demonstrably  show  the  errors  of  the 
averment  which  charged  that  the  Messrs. 
Davis  and  EUdns  designed  to  use  the  powo* 
which  they  held  as  owners  of  a  majority  of 
the  West  Virginia  Central's  stock  to  compel 
the  ratification  and  acceptance  of  a  lease 
which  they,  as  officers  of  the  West  Vfarginia 
Central,  had  agreed  on  with  themsdves,  as 
officers  of  the  Piedmont  &  Cumberland  road. 
We  come  now  to  the  averment  that  large 
sums  of  money,  expended  on  account  of  con- 
struction of  the  Piedmont  &  Cambwland 
road  after  August  1,  1887,  were  improperly 
charged  to  the  West  Virginia  Central,  and 
Improp^ly  paid  by  it  out  of  the  60  per  cent, 
of  gross  earnings  received  by  it  for  op- 
erating the  Piedmont  &  Cumberland  road, 
while  they  should  have  been  charged  to  the 
Piedmont  &  Cumberland,  and  should  have 
been  paid  out  of  Its  40  per  cent  of  those 
earnings.  The  total  aggregate  of  these  al- 
leged erroneons  charges,  as  calculated  by 
MaJ.  Buckley,  an  expert  accountant  produced 
by  the  plaintiff,  is  the  sum  of  $32,248,  and, 
without  pausing  to  examine  the  lengthy  state- 
ment Item  by  Item,  we  wUl  assume  that  the 
aggregate  amount  was  Improvldently  charged 
to  the  West  Virginia  Central,  and  tijat  upon 
a  strictly  technical  system  of  accounting  the 
whole  of  this  should  have  been  paid,  by  the 
Piedmont  &  Cumberland  company;  but  sttU 
the  material  question  recurs,  was  the  charge 
of  this  sum  to  the  West  Virginia  Central,  as 
made,  made  merely  in  error,  or  In  bad  faith, 
or  fraudulently?  If  made  in  good  faith, 
though  inaccurately  made,  a  court  of  equity 
has  no  Jurisdiction,  at  the  suit  of  a  stock- 
bolder,  to  readjust  the  aocoont  Under  such 
conditions,  the  company  iAjnriously  affected 
must  itself  seek  the  appropriate  redress. 
Courts  cannot  intervene,  in  the  absence  of 
fraud  or  illegality,  or  where  the  act  is  not 
ultra  vires,  to  control,  manage,  or  regulate 
corporate  business.  The  question  of  ultra 
vires  has  noUiing  to  do  with  this  branch  of 
the  case.  The  leasing  of  the  one  road  by  the 
other  was  perfectly  lawful,  and  a  mere  dis- 
pute as  to  the  method  ot  keeping  certain  of 
the  accounts  between  them  could  not  raise 
an  issue  of  ultra  vires,  especially  when  there 
Is  no  unvarying,  fixed,  or  unbending. system 
controlling  the  classification  of  items  in  such 
an  account  as  this.  But  the  evidence  sig- 
nally fails  to  show  any  fraud  whatever  In 
this  transaction.  It  Is  often  a  debatable  mat- 
ter whether  particular  items  ought  to  be 
charged  to  operating  expenses  or  to  constmc- 
tlon  account.  Different  accountants  may 
honestly  disagree  as  to  which  of  the  two  ac- 
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counts  a  glren  item  sboold  be  cbarged.  Neo- 
easarily,  then,  some  officer  of  the  lessee  com- 
pany must.  In  the  first  instance^  decide  the 
qaesti<Hi.  If  he  decides  wrongly,  it  does  not 
follow  that  he  has  decided  wrongfully  w 
frandulently.  This  is  made  perfectly  dear 
by  Mr.  Keyser  in  his  taitelllKent  testimony, 
from  which  we  now  quote  briefly:  "Taking 
the  two  accounts  together  and  looking  at 
them  from  all  the  light  that  I  can  get,  I 
should  say  the  president  of  the  West  Ylr. 
ginia  Oentral  &  Pittsburg  Railway  Ck>m- 
pany  had  dealt  liberally  by  the  Piedmont  & 
Oumberland  road  in  his  method  of  charging 
these  accounts.  If  the  system  of  an  account- 
ant was  to  be  adopted,  and  every  item 
charged  upon  the  strict  basis  of  a  construc- 
tloQ  account,  I  think  the  carrying  out  of 
that  principle  would  eliminate  a  large  amount 
of  these  charges  against  the  Piedmont  & 
Cumberland  road  growing  out  of  the  flood. 
In  other  words,  I  cannot  see  bow  the  presi- 
dent could  be  tied  down  to  any  strictly-de- 
fined method  of  accounting  that  would  en- 
able him  to  accept,  on  the  one  side,  Mr. 
Bulkley's  accounts,  and,  on  the  other  side, 
Justify  him  in  his  method  of  charging  the 
Piedmont  &  Cumberland  road  with  these 
large  items  of  practical  repairs,— because  that 
fat  what  they  were,— growing  out  of  an  un- 
usual and  disastrous  flood.  *  *  *  I  think 
the  discretion  in  a  case  of  this  kind  should  be 
placed  in  the  hands  of  the  president,  in  the 
absence  of  anything  which  binds  it  down  by 
any  definite  rule,  as  adopted  by  the  two  com- 
panies. *  *  *  I  think,  in  this  case,  and 
I  speak  now  as  a  stockholder  in  the  West 
Virginia  Central  road,  that,  looking  at  these 
accounts,  and  looking  at  the  lease  as  I  did 
when  I  was  on  the  committee,  and  in  the  ab- 
sence of  any  thing  In  the  way  of  a  definite, 
clear  provision  for  this  business  between  the 
two  companies,  that  the  niatter  of  stating  the 
accounts  has  been  a  fair  one  on  the  part  of 
the  president,  and  if  I  wne  to  criticise  it 
at  all,  I  should  say  he  leaned  against  the 
interests  of  the  Piedmont  &  Cumberland  Rail- 
road in  charging  rather  too  much."  But  there 
Is  still  another  view  of  the  subject.  While 
President  Davis  charged  up  this  sum  of  $32,- 
248  to  the  West  Virginia  Central,  be  charged 
to  the  Piedmont  &  Cumberland  a  much  larger 
sum  for  other  and  different  expenses,  which 
oui^t  to  have  been  paid  by  the- West  Virginia 
Central;  and,  therefore^  whatever  error  be 
made  In  the  first  Instance  was  more  than 
counterbalanced  by  the  subsequent  error 
against  the  Piedmont  &  Cumberland  road. 
There  Is  one  other  account  alluded  to,  which 
may  be  disposed  of  in  a  very  few  worAa. 
There  is  an  allegaticm  that  there  is  money 
due  by  the  Piedmont  &  Cumberland  for  ad- 
vances made  to  it  by  the  West  Vitglnia  Cen- 
tral for  original  construction,  and  growing 
out  of  other  dealings  since.  The  evidence, 
however,  shows  that  it  is  the  West  Virginia 
Central  which  is  Indebted  to  the  Piedmont  & 
Cumberland. 

v.28A.no.ll— 40 


What  we  have  said  in  consldetlng  the  sub- 
jects Just  discussed  applies  equally  to  so 
much  of  the  prayer  of  the  bill  as  relates  to 
the  relief  sought  by  way  of  account;  and, 
without  repetition,  we  need  only  add  that 
the  plaintiff  has  failed  to  support  by  evidence 
the  averments  upon  which  the  Jurisdiction  to 
grant  that  particular  relief  depends.  There 
is  no  pretense  that  the  two  companies  had 
not  the  necessary  powers,  under  their  char- 
tens  and  under  the  laws,  to  enter  into  the 
business  relations  out  of  which  these  ques- 
tions of  account  arose.  The  transactions 
themselves  were  not  illegal,  and,  however  er- 
roneous the  accounts  may  be  conceded  to  be, 
when  considered  from  the  standpoint  of  a 
profesiriooal  accountant,  there  has  been  liter- 
ally nothing  adduced  to  show  that  the  al- 
leged errors  were  fraudulently  or  deragnedly 
committed,  with  a  view  of  benefiting  the 
stockholders  of  the  Piedmont  &  Cumberland 
Company  at  the  expense  of  the  stockholders 
of  the  West  Virginia  Central  Company.  Nor 
does  the  making  of  a  lease  by  the  Piedmont 
&  Cumberland  road  to  the  West  Virginia  Cen- 
tral Company  necessarily  depend  upon  the 
state  of  antecedent  accounts  between  the  two 
companies.  Whatever  unadjusted  or  errone- 
ously adjusted  accounts  there  may  be  can  as 
readily  be  balanced  and  settled  after,  as  be- 
fore, a  lease  has  been  executed.  And  If  the 
proposed  lease  be  not  ultra  vires  or  unlaw- 
ful or  fraudulent,  no  court,  at  the  instance  of 
a  minority  stockholder,  or  at  the  instance  of 
any  one  else,  has  the  power  or  the  right  to 
restrain  the  majority  from  dealing  with  the 
property  as  they  may  deem  most  advanta- 
geous to  their  own  interests.  Any  other  doc- 
trine would  put  it  in  the  power  of  a  single 
stockholder,  owning  but  one  share  out  of 
many  hundreds,  to  transfer  the  entire  man- 
agement of  a  corporation  to  a  court  of  equi- 
ty, and  would  effectually  destroy  the  right 
of  the  owners  of  the  property  to  lawfully 
control  It  themselveB.  It  would  make  a  court 
of  equity  practically  the  guardian,  so  to 
speak,  of  such  a  corporation,  and  would  sub- 
stitute the  chancellor's  belief  as  to  what  con- 
tracts a  corporation  ought,  as  a  matter  of 
expediency,  or  policy,  or  business  venture,  to 
make,  instead  of  allowing  such  questions  to 
be  settled  by  the  persons  beneficially  Inter- 
ested In  the  property.  No  such  arbitrary  or 
dangerous  power  has  ever  been  claimed  by 
any  court,  and,  if  laid  dalm  to,  it  would 
never  be  tolerated  in  a  tree  government.  The 
Injunction  granted  on  March  14,  1890,  pro- 
hibited the  making  of  a  lease  upon  the  terms 
of  60  per  cent,  of  the  gross  earnings^  or  any 
other  lease,  until  the  further  order  of  the 
court.  Apart  from  all  questions  of  ultra 
vires,  illegality,  and  fraud,  this  power,  thus 
assimiied,  undertook  to  reserve  to  the  court 
the  authority  to  prescribe  the  terms  of  any 
lease,  because  It  prohibited,  the  making  of 
any  lease  without  the  court's  leave.  When 
the  terms  are  not  a9%ed  to.  the  conditions 
not  named,  and  the  covenants  not  formu- 
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lated,  what  authority  exists  In  the  chancellor 
to  assume  in  advance  that  an  act  ultra  vires, 
or  that  fraud  or  illegality,  will  be  attempted? 
In  the  case  at  bar  the  lease  which  was  actu- 
ally prepared  under  the  drcumstances  we 
have  already  stated  at  large— which  are  a 
flat  negation  of  any  fraud  or  secrecy— made 
no  provision  for  a  60  per  cent,  but  for  a  63 
per  cent,  proportion  of  the  gross  earnings, 
and  there  is  nothing  to  show,  even  If  we  had 
the  right  to  go  into  an  examination  of  the 
subject,  that  such  a  proportion  of  the  gross 
earnings  would  be  an  unfair  or  inadequate 
rental.  As  the  court  had  no  power  to  de- 
cree a  lease,  so  It  bad  no  power  to  prescribe 
the  terms  of  one.  It  could  prohibit  the  do- 
ing of  an  act  ultra  vires,  illegal,  or  fraudu- 
lent Beyond  that  it  could  not  go.  As  no 
such  act  was  before  it  It  did  right  In  dissolv- 
ing the  injunction,  and  in  dismissing  the  bill. 
For  the  reasons  we  have  given  we  wlU  afBrm 
the  decree  appealed  from.  Decree  affirmed, 
with  costs  above  and  below. 
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Eminkst  Domain— TnRKPiKE8—CHAN0B  op  Oradb 

— OccnpATiov  BT  ElbcStrio  Railway — Abuttino 

Pbopkrtt  Owners  —  Whbs  Entitled  to  Cou- 

FENgATION. 

X  The  charter  of  a  turnpike  company,  (Acts 
1804,  c.  51,  §  17,)  required  it  to  so  construct  its 
road  as  to  secure,  as  nearly  as  the  materials 
would  permit,  an  even  surface  "so  nearly  level 
In  its  progress  as  that  it  shall  in  no  place  rise 
or  fall  more  than  will  form  an  angle  of  four 
degrees  with  an  horizontal  line."  The  act  also 
provided  for  compensation  to  property  owners 
for  damages  caused  by  the  road  passing  through 
theb  lands.  Acts  1809,  c.  2,  and  1811,  e.  2&, 
relieved  the  company  from  this  requirement 
which  had  not  been  complied  with.  Held,  that 
the  company  could  change  the  grade  of  its  road, 
as  it  had  existed  for  60  years,  so  as  to  make  it 
conform  to  the  charter  requirements,  without 
compensating  an  abutting  property  owner  who 
was  deprived  thereby  of  ingress  to  and  egress 
from  his  property.  Feddicord  v.  Railway  Co., 
34  Md.  463,  followed.  ^ 

2.  Act  1860,  &  259.  anthorized  the  turn- 
pike company  to  lay  a  railway  track  on  its 
road.  Act  1872,  c.  337,  authorized  it  to  grant 
to  another  company  its  railway  privileges,  fran- 
chises, etc.  Act  1890,  c.  225,  authorized  it  to 
use  for  propulsion  of  cars  "any  motive  power 
or  system  of  traction  whatever."  and  to  lay 
an  additional  railway  track  on  the  bsA  where 
only  one  existed,  etc.  Beld,  that  a  railroad  to 
which  the  turnpike  company  had  granted  its 
railway  privileges  could  use  and  occupy  part  of 
such  turnpike  road  for  an  electric  railway. 

3.  The  use  of  electricity  as  a  motive  power 
for  propelling  cars  on  the  railway  does  not  con- 
stitute an  additional  servitude,  eutitling  an 
abutting  property  owner  who  has  no  interest 
in  the  land  occupied  by  the  turnpike  to  compen- 
sation or  to  an  injunction,  though  neither  the 
legislature  authorizing  the  construction  of  the 
turnpike,  nor  the  property  owners  from  whom 
the  land  on  which  it  is  built  was  obtained,  con- 
templated the  building  and  operation  thereon  of 
an  electric  railroad. 

Appeal  tcom  circuit  court  Baltimore  coun- 
ty, in  vn^t7. 


BUI  by  James  B.  (jreen  against  the  City  & 
Suburban  Railway  Comi>any  and  the  Balti- 
more &  Yorktown  Turnpike  Road,  for  an  in- 
junction and  damages.  From  a  decree  for 
defendants,  plaintiff  appeals.    Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, McSHBRRY,  PAGE,  and  BOYD,  JJ. 

Wm.  Pinkney  Whyte,  William  H.  Keech, 
and  Z.  H.  Isaac,  for  appellant  John  K.  Ck>w- 
en  and  E.  J.  D.  Cross,  for  appellees. 

BOYD,  J.  The  bill  was  filed  in  this  case 
by  the  appellant  against  the  appellees,  and 
prays  for  an  injunction  to  restrain  the  de- 
fendants, and  each  of  them,  from  making  or 
causing  to  be  made  any  embankment  ae  fill 
on  the  Baltimore  &  Yorktowii  Turnpike  Road 
in  front  of  appellant's  property;  also  for 
pecuniary  damages  and  for  genoral  relief. 
It  alleges,  in  substance,  that  appellant  is  the 
owner  of  a  lot  which  fronts  and  abuts  50 
feet  on  the  turnpike  road,  and  is  imi»-0Ted 
by  a  dwelling  house  occupied  by  appellant; 
that  the  only  access  to  said  house  and  lot 
is  from  the  said  turnpike  road;  that  sl- 
though  the  grade  of  the  road  had  l)een  es- 
tablished for  60  or  more  years,  the  appellees 
had  been  for  some  months  past  engaged  in 
constructing  a  new  roadway  on  the  easterly 
side  of  the  turnpike  road,  which  was  to  be 
used  as  a  railway  upon  which  cars  are  to  be 
propelled  by  electricity;  that  to  thus  con- 
structing the  said  roadway  or  railway,  cuts 
of  10  feet  and  upwards  had  been  made  to 
some  plaices,  and  in  other  places  embank- 
ments or  fills  of  10  feet  and  upwards  bad  j)een 
made;  that  one  of  the  said  fills  had  been 
made  on  the  easterly  side  of  said  turnpike 
road,  in  front  of  appellant's  lot  of  about  6 
feet  above  the  bed  of  the  turnpike;  that  the 
appellees  were  about  to  extend  said  Oil  to 
the  westerly  side  of  the  turnpike  along  and 
up  to  appellant's  premises,  by  means  of 
which  he  will  be  deprived  of  or  seriously 
hindered  in  bis  right  of  access  to  his  proper- 
ty from  the  turnpike  and  the  value  of  his 
property  greatly  diminished  and  almost  en- 
tirely destroyed,  etc.  It  further  alleges  that 
improvements  were  made  by  persons  owning 
property  abutting  on  the  turnpike  road  on  the 
belief  that  the  grades,  which  had  been  estab- 
lished for  60  years  or  longer,  -could  not  be 
rightfully  changed  to  the  Injury  of  such 
persons,  thus  depriving  them  of  access  to 
and  egress  from  thebr  property.  It  is  also 
alleged  that  a  judgment  at  law  against  the 
railroad  company  would  be  of  no  avail  by 
reason  of  a  mortgage  against  its  property, 
and  that  no  action  has  been  taken  by  the 
appellees  to  make  compensation  to  appellant 
for  the  injury  done  and  about  to  be  done.  If 
p^mltted,  to  his  property.  The  charge  is 
then  made  that  it  will  be  in  violation  of  sec- 
tion 40  of  the  third  artide  of  the  constitu- 
tion of  Maryland  to  permit  the  appellees  to 
proceed  without  first  making  just  compensa- 
tion, as  it  will  be  such  a  taking  of  the  private 
property  of  appellant  as  is  forbidden  by  the 
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conatltutliHi,  except  apon  i>ayment  of  Jnst 
compenaatlon  llrat  being  made.  The  defend- 
ant companies  filed  separate  answers,  each 
of  which  denies  that  the  railway  company 
was  grading  the  road,  but  admits  that  the 
turnpike  company  was,  and  claims  that  it 
wag  authorized  to  do  so  by  Its  charter  and 
the  amendments  thereto.  l%ey  claim  that 
the  tnmplke  company  has  the  right  to  change 
the  grades  in  the  road  as  may  be  neces- 
sary, and  that  the  estate  of  the  plaintiff  In 
his  property  abutting  upon  said  road  Is  al- 
ways subject  to  the  right  of  the  said  turn- 
pike company  to  alter  Its  grades  as  pnbllc 
convenience  should  require  from  time  to  time. 
Various  acts  of  the  general  assembly  are 
cited  In  the  answers,  and  the  decision  of  thla 
court  in  Peddicord's  Case,  84  Md.  463,  Is  re- 
lied on  as  establishing  the  right  of  the  turn- 
pike company,  utader  its  charter,  to  make  the 
changes  complained  of.  They  admit  that  the 
railway  company  proposes  to  use  electricity 
as  a  motive  power  on  Its  road.  They  deny 
that  appellant  has  any  Interest  or  property 
in  the  premises  which  should  be  acquired  by 
process  of  eminent  domain.  The  evidence 
differs  somewhat  as  to  the  height  of  the  pro- 
posed fill  In  front  of  appellant's  lot;  that  of 
plaintiff  showing  that  it  will  be  from  about 
six  feet  at  the  highest  point  to  a  little  over 
four  feet  at  the  lowest  above  the  farmer 
level  of  the  road,  while  that  of  defendants 
shows  that  it  will  be  over  four  feet  at  the 
highest  point  and  less  than  three  feet  at  the 
lowest  point  There  Is  the  usual  contrariety 
of  opinion  of  witnesses  as  to  the  effect  of 
the  contemplated  changes  on  the  value  of  the 
property.  The  court  below,  dissolved  the 
temporary  injunction  previously  granted,  be- 
ing of  opinion  that  Peddicord's  Case  was  con- 
clusive of  this  one. 

The  damage  specially  complained  of  by  ap- 
pellant is  the  alleged  interference  with  the 
ingress  and  egress  to  and  from  his  property 
by  the  proposed  change  of  the  grade  of  the 
turnpike  rood,  which  had  been  establisbed 
for  eo  or  more  years.  This,  he  claims,  con- 
stitutes a  taking  of  private  property,  within 
the  meaning  of  article  3,  S  40,  of  the  consti- 
tution, which  forbids  private  property  from 
being  taken  for  public  uses  without  compen- 
sation being  first  made  or  tendered.  So  far 
as  tUere  will  be  any  Interference  with  appel- 
lant's aooess  to  the  road,  it  will  be  caused 
by  the  change  of  the  grade,  and  not  t^  the 
electric  railway,  and,  although  it  ntay  be  true 
that  there  would  have  been  no  change  in 
the  grade  of  the  turnpike  if  an  electric  road 
was  not  contemplated,  the  first  point  that 
suggests  Itself  for  our  consideration  is 
whether  the  change  in  the  grade  can  law- 
fully be  made  for  any  purpose,  under  the  cir- 
cumstances of'  this  case.  If  we  answer  this 
question  in  the  afflnnative,  we  must  then  de- 
termine whether  the  fact  that  the  defend- 
ants, or  either  of  them,  propose,  as  they  ad- 
mit, to  build  or  construct  an  electric  railway 
on  this  changed  grade  ^111  justify  a  court  of 


equity  in  giving  the  relief  sought  in  this 
case.  The  act  of  1804,  c.  61,  which  incor- 
porated the  defendant  turnpike  company,  al- 
so Incwporated  the  Baltimore  &  Frederick 
Turnpike  Road  and  the  Baltimore  &  Beis- 
terstown  Turnpike  Road;  Imposing  the  same 
duties  and  vesting  the  same  powos  in  each. 
The  court,  in  Peddicord's  Case,  which  in- 
volved the  rights  and  powers  of  the  Baltl- 
more  &  Frederick  Turnpike  Road,  referred 
at  length  to  the  various  acts  of  assembly 
which  affected  those  three  companies,  and 
hence  it  will  not  be  necessary  to  quote  as 
fnUy  from  them  as  we  might  otfawwlse  do; 
but  we  wiU  bri^y  refer  to  such  portions  of 
them  as  may  be  applicable.  The  act  of  1TS7, 
c.  23,  was  the  earliest  legislation  in  this 
state  in  regard  to  turnpikes.  That  act  pro- 
vided that  the  roads  should  be  (beared  52 
feet  in  width,  grubbed  and  stoned  40  feet, 
and  also  provided  for  ditches,  when  neces- 
sary, of  6  feet  in  breadth.  The  act  of  1801, 
c.  77,  provided  that  the  road  should,  be 
cleared  for  the  width  of  66  feet,  and  that  21 
feet  thereof  should  be  turnpike  roads.  Un- 
der those  acts,  the  roads  were  in  charge  of 
public  officers,  and,  as  they  had  failed  to 
meet  the  demand  for  good  roads,  the  act  of 
1804,  c.  61,  was  passed,  and  the  companies 
tlius  organized  were  authorized  to  make  their 
turnpikes  on  the  roads  already  existing, 
which  they  did.  The  seventeenth  section  of 
that  act  required  the  companies  to  keep  the 
roads  open  to  the  same  width  as  tb^  were 
originally  laid  out  and  confirmed  by  the  com- 
missioners of  review  and  acta  of  assembly 
previously  passed,  and  to  make  artificial 
roads  at  least  20  feet  in  width  of  some  bard 
substance,  so  as  to  secure  a  firm  and,  as 
near  as  the  materials  would  reasonably  ad- 
mit, an  evea  surface,  and  "so  nearly  level  In 
Its  progress  as  that  it  shall  in  no  place  rise  or 
fall  more  than  will  taem  an  angle  of  four 
degrees  with  an  horizontal  line,"  etc.  The 
acts  of  1787  and  1804  provided  for  compen- 
sation to  the  property  owners  for  such  dam- 
ages, as  they  sustained  by  reason  of  the  roads 
passing  through  their  lands.  The  lands  oc- 
cupied by  this  company  were  presumably 
paid  for,  as  provided  for  by  the  said  acts; 
and  by  the  acts  of  1804,  the  company  was 
required  to  pay  Baltimore  county  for  the 
money  expended  by  It  The  deed  of  the 
plaintiff  does  not  attempt  to  convey  to  him 
any  interest  In  the  land  occupied  by  the 
road,  but,  on  the  contrary,  limits  his  lines  to 
the  westerly  boundary  of  the  road.  It  Is  not 
pretended  that  the  turnpike  company  had  ev- 
er complied  with  the  requirement  of  Its  char- 
ter to  build  the  road  "so  nearly  level  in  Its 
progress  as  that  it  shall  in  no  place  rise  or  fall 
more  than  will  form  an  angle  of  four  de- 
grees with  an  horizontal  line,"  etc.,  but  it  is 
claimed  fCH:  the  appellant  that  the  turnpike 
company  cannot  now  change  the  grade,  es- 
pecially after  the  acceptance  of  the  acts  of 
1809,  c.  2,  and  1811,  c.  202,  which  vlrtuaUy 
admitted   that  the  company   had  compiled 
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with  its  charts*.  The  intent  and  effect  of 
those  acts,  however,  as  was  said  In  Peddi- 
eord's  Case,  were  to  relieve  the  companies 
from  the  liability  of  having  their  property 
revert  to  the  counties,  and  they  did  not  op- 
erate as  an  agreement  between  the  legisla- 
ture, the  land  owners,  and  the  company  that 
the  then  existing  status  of  the  road.  In  re- 
spect to  grading,  was  to  be  its  deto-mtnate 
condition,  and  that  from  thenceforth  abut- 
ting property  holders  could  not  be  interfered 
with  by  any  new  or  changed  grade.  No  act 
of  the  general  assembly  has  been  passed 
which  took' away  the  right  of  the  company 
to  conform  to  the  grade  contemplated  by  its 
charter,  even  If  those  above  cited  have  re- 
lieved It  from  the  requirement  of  doing  so. 
It  can  hardly  be  contended  that,  because  the 
legislature  relieves  a  company  from  a  pen- 
alty or  forfeiture  of  certain  rights.  Incurred 
by  reason  of  Its  failure  to  comply  with  the 
requirements  of  its  charter,  it  can  never 
thereafter  comply  with  them.  Nor  Is  it  sound 
reasoning  to  say  that,  inasmuch  as  this  com- 
pany had  been  violating  Its  charter  for  60 
or  80  years.  It  should  be  forever  thereafter 
required  to  violate  It.  We  cannot  adopt  ap- 
pellant's position  that,  because  the  grade  in 
froot  of  his  property  had  been  established 
(88  It  existed  before  the  work  referred  to  in 
these  proceedings  was  commenced)  for  60  or 
more  years,  therefore  It  cannot  now  be 
changed,  and  that  the  turnpike  company  Is 
estopped  from  assMting  Its  rights  to  change 
It,  notwithstanding  the  requirements  In  its 
chartCT.  In  Goszler  v.  Corporation,  6  Wheat. 
598,  an  ordinance  had  been  passed  by  which 
it  was  ordained  "that  the  said  levd  and 
graduation  when  signed  by  the  said  commis- 
sioners or  a  majority  of  them  and  returned 
to  the  clerk  of  this  corporation  shall  be  for- 
ever thereafter  considered  as  the  true  grad- 
uation of  the  streets  so  graduated  and  be 
binding  upon  this  corporation  and  all  other 
persons  whatever  and  be  ftwever  thereafter 
regarded  in  making  improvements  upon  said 
street"  The  plaintiff  made  his  Improve- 
ments according  to  the  graduation  made  and 
-  returned  to  the  clerk.  Subsequently,  the  cor- 
poration proceeded  to  change  the  grade,  and 
to  cut  down  the  street  by  the  plaintiff's 
house.  The  plaintiff  was  refused  relief  by 
the  court  below,  and  the  supreme  court  of 
the  United  States,  through  Chief  Justice  Mar- 
shall, affirmed  the  decision  on  the  ground 
that  the  power  to  grade  the  streets  of  the 
city  was  a  continuing  power,  and  that  the 
corporation  could  alter  the  grade  trom  time 
to  time.  The  court  said,  "It  cannot  be  dis- 
guised that  a  promise  is  held  forth  to  all 
who  should  build  on  the  graduated  streets 
that  the  graduation  should  be  unalterable;" 
but  it  held  that  the  corporation  could  not 
abridge  its  power  of  changing  the  grades  of 
its  streets,  which  the  legislature  had  given  It 
the  power  to  do. 

In  this  case,  the  appellant,  by  an  examina- 
tion of  the  charter  of  the  turnpike  company 


and  the  ameodments  thereto,  could  have  as- 
certained, not  only  that  there  was  nothing  in 
them  to  prevent  a  change  of  the  grade,  but 
that  the  charter  required  a  different  grade 
from  the  one  in  use  when  he' purchased  bis 
property.  Circumstances  might,  as,  in  fact, 
they  did,  arise  which  would  make  it  desir- 
able tor  the  company  and  the  public  °to  bava 
their  road  as  nearly  level  as  possible,  and  no 
valid  reason  has  been  assigned  why  It  should 
not  be  permitted  to  improve  the  grade  of  Its 
road.  But  we  think  the  case  of  Feddlcord  v. 
RaUway  Co.,  84  Md.  463,  ah-eady  dted,  is 
conclusive  of  this  question.  That  case  de- 
termined the  rights  of  the  Baltimore  &  Fred- 
erick Turnpike  Road,  which,  as  stated  above, 
was  chartered  by  the  same  act  as  the  Balti- 
more &  Yorktown  Turnpike  Road.  In  that 
case  the  roadbed  was  cut  down  at  the  point 
complained  of,  while  in  this  it  was  filled;  but 
of  course  there  could  be  no  difference,  so 
far  as  the  rights  of  the  abutting  land  own- 
ers are  concerned.  This  court  said,  on  page 
474,  that  "the  commissioners  under  the  act 
of  1787,  and  the  other  authorities  provided 
by  the  act  of  1801,  had  the  right,  we  think, 
and  it  was  their  duty,  to  cut  down  the  bed 
of  the  road  from  time  to  time  to  any  extent 
that  was  useful  and  beneficial  to  the  road, 
and  promoted  the  convenience  of  the  public 
in  using  it,  and  this  right  and  duty  were 
transferred  to  the  president,  managers,  and 
company  of  the  Baltimore  &  Frederick  Turn- 
pike Road  by  the  act  of  1804."  Again,  it  is 
said,  on  page  477:  "Our  conclusion  is  that 
the  turnpike  company  acquired  by  Its  charter 
the  right  to  grade,  pave,  and  use,  in  any  man- 
ner that  would  promote  the  benefit  and  con- 
venience of  the  public,  for  the  purpose  of  a 
public  highway,  the  whole  68  feet  of  road- 
way, or  any  part  thereof,  not  less  than  20 
feet  wide,  and  to  grade  the  same  to  any 
angle  less  than  four  degrees,  and  that  It  re- 
tained that  right  up  to  the  contract  entered 
into  between  It  and  the  appellee,  and  that 
the  holding  of  the  appellant  was  subject  to 
that  right  by  the  company."  Being  of  the 
opinion  that  the  turnpike  company  has  the 
right  to  change  the  grade  of  its  road  in  frotat 
of  appellant's  proi>erty,  it  follows  from  what 
we  have  said  that  he  is  not  entitled  to  com- 
pensation for  any  injuries  to  his  property 
caused  by  such  change  In  the  grade.  As 'was 
said  by  Justice  Grter,  in  Smith  v.  Washington 
Corp.,  20  How.  13S:  "The  plaintiff  may  have 
suffered  inconvenience  and  been  put  to  ex- 
pense in  consequence  of  such  action;  yet,  as 
the  act  of  defendants  is  not  unlawful  or 
wrongful,  they  are  not  bound  to  make  any 
recompense.  It  is  what  the  law  styles  'dam- 
num absque  injuria.'  Private  Interests  must 
yield  to  public  accommodation,"  etc. 

It  is  contended,  however,  that  the  appellees 
cannot  build  an  electric  railway  on  the  road 
without  compensating  the  property  owners 
for  this  "additional  servitude,"  as  it  is  al- 
leged to  be.  The  proof  in  the  case  Is  that  tiie 
turnpike  company   was   doing  the  grading. 


Digitized  by 


Google 


Md.) 


QREBN  9.  CITY  *  SUBtTBBAlT  BY.  CO. 


629 


wblcb  is  the  act  specIflcaBy  complained  o* 
in  the  bin,  and  which  we  have  determined 
It  l>ad  the  right  to  do.  The  tracks  of  the 
railway  company  occupy  about  one-third  of 
the  right  of  way  of  the  road.  They  are  to  be 
laid  on  the  easterly  side  of  the  tomplka 
road.  There  will  be  considerably  more  space 
outside  of  the  railway  tracks  than  the  charter 
requires  to  be  macadamized.  The  grade  will 
be  more  desirable  for  the  traTeling  public, 
and  the  property  owners  on  the  road  will 
have  the  benefit  of  rapid  transit  By  the 
act  of  1880,  c.  2S0,  the  turnpike  company  was 
authorized  to  lay  a  railway  track  on  the 
road  between  Towson  and  Baltimore,  and  Iqp 
the  act  of  18T2,  c.  337,  It  was  aathorlzed  to 
grant  unto  another  company  the  railway 
privileges,  franchises,  etc.,  which  it  held.  By 
the  act  of  1890,  c.  225,  it  was  authorized  to 
use  for  the  propulsion  of  cars  on  Its  railway 
tracks  "any  motive  power  or  system  of  trac- 
tion whatever,"  and  to' lay  down  an  addition- 
al railway  track  upon  the  bed  of  the  turn- 
pike road  where  only  a  single  track  existed, 
"provided  that  no  motive  power  or  system  of 
traction  other  than  horses  shall  be  made  use 
of  by  the  said  corporation  within  the  llmlta 
of  the  city  of  Baltimore  without  the  consent 
of  the  mayor  and  council  of  Baltimore."  On 
June  1,  1882,  the  turnpike  company  granted 
its  railway  privileges  to  the  Baltimore  Union 
Passenger  Railway  Company,  and  the  City 
tt  Suburban  Railway  Company  became  the 
successor  to  those  rights.  We  find,  then. 
that  the  defendant  railway  company  has  ob- 
tained the  rights  and  privileges  of  the  turn- 
pike company,  which  had  received  express 
authority  from  the  legislature  to  build  rail- 
way tracks  on  its  road,  and  to  use  "any 
motive  power  w  system  of  traction"  for 
the  propulsion  of  cars.  That  authority  cer- 
tainly Included  the  use  of  electrlclly,  es- 
pecially as  It  was  granted  in  1890,  at  a  time 
when  that  motive  power  for  cars  was  very 
generally  used.  It  would  seem  to  be  perfect- 
ly clear,  then,  that  this  legislative  grant  so 
far  legalized  the  use  and  occupation  of  part 
of  this  road  for  an  electric  railway  as  to  pro- 
tect the  company  from  punishment  for  the 
maintenance  of  what  might  otherwise  be  a 
public  niilsan'ce. 

It  only  remains  to  determine  whether  the 
rights  of  the  appellant  will  be  so  specially  af- 
fected as  to  entitle  him  to  the  restraining 
power  of  a  court  of  equity  to  prevent  the 
electric  railway  from  being  built  or  used, 
under  the  circumstances  of  this  case.  As  we 
have  already  seen,  the  appellant  has  no  in- 
terest in  the  land  occupied  by  the  turn- 
pike company,  and  hence  is  not  entitled  to 
compensation  as  an  owner  of  the  reversion* 
ary  interest  therein.  If  he  Is  entitled  to  the 
interference  of  a  court  of  equity  at  all.  It 
must  be  by  reason  of  some  special  injury  he, 
aa  an  owner  of  abutting  propei'ty,  has  sus- 
tained or  wiU  sustain,  which  will  amount  to  a 
taking  of  bis  property,  within  the  meaning  of 
the  constitutional  provision  above  referred  to. 


He  is  not  entitled  to  protection  against  mere 
consequential  damages,  which  he  suffers  in 
common  with  others;  and  we  have  already 
said  he  is  not  entitled  to  compensation  for 
the  Interference  of  the  Ingress  and  egress  to 
and  from  his  lot  on  account  of  the  changes 
of  the  grade,  as  we  have  determined  that  the 
turnpike  company  had  the  right  to  make 
such  changes.  It  is  doubtless  true  that  nei- 
ther the  legislature  of  1787,  nor  the  property 
owners  from  whom  the  lands  on  which  the 
road  is  built  were  obtained,  contemplated  the 
building  of  a  railway  on  this  road,— especially 
one  on  which  cars  were  to  be  moved  by  the 
use  of  electricity;  but  it  is  equally  true  that 
the  law  would  not  require  this  to  be  con- 
tinued as  "a  dirt  road,"  simply  because  It 
was  originally  constructed  In  that  way.  This 
road  will  illustrate  the  progress  that  has  been 
made  within  the  past  century.  At  first,  it 
was  a  poorly-constructed  dbrt  road.  Then  it 
became  a  turnpike.  Then  part  of  its  right 
of  way  was  occupied  by  a  horse-car  railway, 
which,  In  its  turn,  must  now  give  way  to 
an  improved  method  of  travel  on  public  high- 
ways. To  quote  from  Peddlcord's  Case,  on 
page  481:  "It  may  be  said  to  have  been  with- 
in the  legal  contemplation  of  all  that  It  was 
to  be  used  for  all  purposes  by  which  the  ob- 
ject of  its  creation  as  a  public  highway  could 
be  promoted."  In  that  case  it  was  expressly 
decided  that  the  building  of  a  horse-car  rail- 
way on  the  Baltimore  &  BYederick  Turnpike 
was  not  a  new  servitude.  This  coart  has 
also  determined,  in  Hodges  v.  Railway  Co., 
58  Md.  603,  that  the  use  of  the  streets  of  a 
city  or  town  for  the  purposes  of  a  horse  rail- 
way Is  not  an  additional  servitude,  for  which 
adjoining  lot  owners  are  entitled  to  com- 
pensation; and  in  Hiss  v.  Railway  Oa,  SZ 
Md.  242,  the  same  doctrine  was  applied  to 
a  road  or  street  Just  outside  of  the  corporate 
limits  of  the  city  of  Baltimore.  In  fact,  this 
may  be  accepted  as  the  established  law  of 
this  country,  with  very  few  exceptions. 
Many  of  the  cases  on  the  subject  are  col- 
lected In  the  note  to  section  82,  In  Booth  on 
Law  of  Street  Railways.  Some  of  those  au- 
thorities have  distinguished  between  horse- 
car  railways  in  the  streets  of  cities  and 
towns,  and  those  on  the  country  roads;  but 
if  we  were  inclined  to  adopt  the  distinction 
at  all,  we  would  not  under  the  circumstances 
of  this  case,  especially  as  the  question  Is  set- 
tled In  a  case  so  similar  to  this  as  that  of 
Peddlcord,  supra.  As  the  use  of  electricity 
e^s  a  motive  power  is  comparatively  new, 
there  have  not  been  as  many  decisions  con- 
cerning electric  railways  as  horse-car  rail- 
ways; but  we  are  not  without  authorities  on 
the  question  whether  they  constitute  new 
servitudes  which  entitle  abutting  owners  to 
compensation.  Those  from  other  states  might 
be  cited,  but  the  recent  case  of  Koch  v.  Rail- 
way Co.,  75  Md.  222,  23  Atl.  463,  decided  that 
a  street  Is  a  way  set  apart  for  public  travel, 
and  the  use  of  electricity  fbr  propelling  street 
cars  Is  but  a  new  and  Improved  motive  power, 
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In  no  manper  lnc<»i8lBtent  with  the  vbcb  and 
purposes  tor  which  streets  were  opened  and 
dedicated  as  ways  for  public  travel;  that  the 
mayor  and  city  council  of  Baltimore  had  the 
power  to  authorize  this  use  of  electricity,  and 
that  the  use  does  not  Impose  a  new  servitude 
upon  the  streets,  so  as  to  entitle  abutting 
lot  owners  to  additional  compensation.  Of 
course,  the  railway  company  may  make  itself 
liable  to  the  appellant  by  a  negligent  con- 
stmctlon  or  maintenance  of  the  road.  Those 
using  electricity  as  a  motive  power  on  public 
highways,  such  as  the  turnpike  referred  to  In 
this  case,  must  remember  that  they  have  not 
the  exclusive  right  to  the  highway,  and  must 
respect  the  rights  of  others  equally  entitled 
to  use  It  If  they  do  not,  of  course  the  law 
will  require  them  to  do  so.  It  wUl  be  in- 
cumbent on  the  turnpike  company  to  keep 
the  road  In  proper  condition  for  vehicles 
other  than  street  cars,  and  of  the  width  re- 
quired by  its  charter.  The  railway  company 
must  so  construct  Its  tracks  and  run  its 
cars  as  not  to  unnecessarily  or  Improperly 
laterfere  with  the  rights  of  others  in  the  use 
of  this  public  highway.  If  either  company 
fails  to  discharge  its  duties  to  tli«  public,  the 
proper  tribunal  will  give  relief  to  those  in- 
jured; but  we  cannot  anticipate  defaults  or 
acts  of  negligence  on  the  part  of  the  defend- 
ant companies,  or  either  of  them,  and  must 
dispose  of  this  case  as  it  Is  now  presented 
to  us.  We  think  it  clear  that,  under  the  evi- 
dence and  the  authorities,— especially  Ped- 
dicord's  Oase,  which  we  have  no  desire  to 
disturb  or  modify,— the  appellant  is  not  en- 
titled to  the  relief  asked  for  in  this  case,  and 
the  decree  of  the  court  below  must  be  affirm- 
ed. Decree  affirmed,  with  costs  to  the  ap- 
pellees. 

(W  Vt  60) 

DBERINO  et  al.  v.  SMITH. 

(Supreme  Court  of  Vermont.     General  Term. 

Jan.  18,  1894.) 

Replevin— Wkosgfoi,  Detainbb. 

The  mere  fact  that  one,  in  possession  of 

an    article    belonging   to    another    through    no 

wrongful  act  of  nis  own.  failed  to  reply  to  a 

letter  from  the  owner  demanding  it,  does  not 

show  such  an  unlawful  detainer  as  to  authorize 

a  replevin  snit  by  the  owner,  under  R.  L.  i 

1230. 

Exceptl<ms  from  Windsor  county  cotut; 
Thompson,  Judge. 

Replevin  by  William  Deerlng  &  Co.  agidnst 
Andy  Smith.  Heard  on  the  report  of  a  ref- 
eree. Judgment  on  report  for  the  defendant 
for  one  dollar  damages  and  costs,  and  return 
of  iMToperty.  The  plaintiffs  except  Af- 
firmed. 

C.  P.  Tarbell,  for  plaintiff.  D.  O.  Denlson 
&  Son,  for  defendant 

START,  J.  The  mowing  machine  in  ques- 
tion was  sold  and  delivered  by  the  plaintiffs' 
agent  to  Ira  Button.  Button  was  to  give 'a 
lien  in  writing  when  the  plaintiffs'  agent 


sboold  call  for  the  porchase  money.  The 
agent  aeva  called  for  the  lien.  Button  died, 
and  the  probate  court  assigned  the  machine 
to  Mrs.  Button,  widow  of  Ira  Button.  The 
defraidant  wwked  for  Mrs.  Button,  and  was 
using  the  machine  when  it  was  replevied. 
The  plaintiffs'  attorney  wrote  a  letter  to  the 
defendant  demanding  the  machine.  The  de- 
fendant recdved  the  letter,  but  made  no  re- 
ply. R.  li.  {  1230,  provides  that  when  goods 
of  the  value  of  more  than  |20  are  unlawfully 
taken,  cv  unlawfully  detained,  from  the  owner 
or  the  person  entitled  to  the  possession  there- 
of, or  when  goods  or  chattels  of  such  valne, 
which  are  attached  on  mesne  process  or  taken 
in  execution,  are  claimed  by  a  person  other 
than  the  defendant  in  the  suit  or  debtor  in  the 
execution,  such  owner  or  other  person  may 
cause  them  to  be  replevied.  It  is  claimed  by 
the  plaintiffs  that  their  action  is  prop^Iy 
brought  against  the  defendant  under  this  sec- 
tion. It  is  not  claimed  that  the  defendant 
unlawfully  took  the  machine,  but  that  he 
unlawfully  detained  it  from  the  plaintiffs. 
The  dAim  is  based  upon  the  fact  that  the 
plaintiffs'  attorney  wrote  the  defendant  a  let- 
ter, demanding  the  machine,  to  whidi  the 
defendant  made  no  reply.  The  omission  of 
the  defendant  to  reply  to  the  letter  cannot 
be  regarded  as  an  unlawful  detaining  of  the 
machine.  The  letter  did  not  call  upon  him 
to  deliver  it  at  any  particular  place,  and  be 
was  und&e  no  obligation  to  take  it  to  the 
plaintieCs  or  their  attorney.  He  might  weD 
imderstand  that  the  plaintiffs  would  come 
for  it  when  they  wanted  it  They  did  not 
call  on  him  personally  for  It  and  he  has 
neither  refused  to  deliv^  it  to  them,  nor  as- 
serted any  claim  to  it  nor  exercised  any  ccm- 
trol  In  respect  to  it  that  is  Inconsistent  with 
the  plaintiffs'  claimed  title  and  right  of  pos- 
session. Under  these  circumstances,  it  can- 
not be  said  that  he  has  unlawfully  detained 
the  machine.  A  party  cannot  be  subjected  to 
the  expense  of  a  replevin  suit  unless  he  has 
unlawfully  taken,  or  unlawfully  detained, 
property  from  the  owner  or  the  person  enti- 
tled to  the  possession  thereof.  Bent  v.  Bent 
44  Vt  633.  This  view  of  the  case  renders 
it  unnecessaiy  to  consider  the  other  questlCHis 
argued  by  counsel.     Judgment  affirmed. 


(68  Vt  56) 
MANNING  V.  LEIGHTON. 
(Supreme  Court  of  Vermont     General  Term. 
Dec.  19,  1893.) 

RbFERBNOB— RbVIBW  ox  EZCBFTIONB— SpBCUL 

Admixistrators. 

1.  An  exception  to  the  referee's  admissloo 
of  evidence,  unless  brought  before  the  trial 
court  by  exception  to,  or  motion  to  recommit 
the  report,  saves  no  question  for  review. 

2.  Irregularities  in  the  appointment  pro- 
cedure, and  report  of  the  referee  cannot  be 
first  raised  in  the  supreme  court. 

3.  One  who,  as  special  administrator,  haa 
received  payment  of  Alabama  claims,  and  dis- 
tributed the  funds  uuder  decree  of  the  orphans' 
court,  is  not  liable,  as  on  implied  promise,  to 
pay  the  claim  of  an  attorney  not  presented  to 
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said  coart  for  serrlces  in  prosecnttng  the  claims; 
he  knowing  of  such  services,  bnt  not  the  nature 
of  the  contracts  therefor. 

On  motion  to  bring  forward  and  rehear. 
Motion  dibmlssed. 
For  former  repwt,  see  26  AtL  258.     • 

Jerome  P.  Manning,  A.  P.  Tapper,  and  W. 
H.  Button,  for  plalntlfr.  Stewart  &  Wilds, 
for  defendant 

TYLER,  J.  The  plaintiff  moves  that  this 
case,  which  Is  reported  In  66  Vt  84,  26 
Atl.  258,  may  be  brought  forward  upon  the 
docket  and  reargued.  The  two  motions  have 
been  heard  together.  The  plaintiff  Insists 
tliat  the  court  committed  two  errors  in  its 
decision,  which,  if  corrected,  should  reverse 
the  Judgment 

1.  On  the  trial  by  the  referee  the  defend- 
ant offered  in  evidence  a  paper  which  pur- 
ported to  be  an  order  made  by  the  court  of 
commissioners  of  Alabama  claims,  July  29, 
1886,  prohibiting  the  plaintiff  from  further 
appearing  bef<Mre  these  commissioners  as  an 
attorney.  To  the  admission  of  this  order  the 
plaintiff  objected,  but  it  was  admitted  by  the 
referee,  subject  to  the  plaintitCs  exception. 
The  referee  did  n6t  aabmlt  to  the  county 
court  the  question  of  the  admissibility  of  the 
order,  and  the  plaintiff  filed  no  exception  to 
the  report  on  the  ground  of  the  alleged  error 
of  the  referee.  The  question,  therefore,  was 
not  passed  upon  by  the  county  court  and 
was  not  before  it  Questions  not  specified 
and  shown  by  the  record  to  have  been  raised 
and  decided  in  the  court  below  w411  not  be 
revised  or  noticed  here.  Sargeant  v.  Butts, 
21  Vt  99;  Dana  v.  LuU,  Id.  383;  Brigham 
v.  Hutclilns,  27  Vt  569;  State  v.  Preston,  48 
Vt  12;  Miles  v.  Albany,  59  Vt  79,  7  Ati.601. 
In  Walton  v.  Walton's  Estate,  63  Vt  613,  22 
Atl.  617,  it  was  expressly  held  that  this  court 
will  not  review  the  rulings  of  a  referee  un- 
less some  question  is  submitted  by  him  for 
the  coiJBideratlon  of  the  county  court;  that 
when  no  questions  of  law  are  referred  to 
tbat  court  by  the  referee,  and  It  Is  claimed 
that  he.  Intending  to  follow  the  law,  has  mla- 
taicen  It,  or  has  allowed  Improper  testimony 
to  be  Introduced  before  him,  the  attention  of 
the  court  should  be  called  to  tbe  claimed  er- 
ror by  exceptions  to  tbe  report  or  by  a  mo- 
tion to  recommit  See  cases  dted  by  Start, 
J.,  in  tbe  opinion;  also,  Wllley  v.  Lara  way, 
04  Vt.  559,  25  Aa  436. 

2.  Tbe  motion  in  which  irregularities  are 
alleged  In  tbe  appcdntment  procedure,  and 
rep<Mrt  of  tbe  referee  was  not  considered  by 
or  filed  in  the  court  below,  and  tbo'efore 
cannot  be  entertained  here. 

3.  The  referee  has  found  tbat  there  was  no 
express  promise  made  by  the  defendant  to 
pay  the  plaintiff  for  his  services  In  prosecut- 
ing these  claims.  But  the  plaintiff  contends 
that  the  law  implied  a  promise  by  tbe  de- 
fendant to  pay  him  from  the  fact  that  the 
defendant  received  the  funds,  and  that,  by 
the  equitable  nature  of  tbe  action  of  indebi- 


tatus assumpsit  he  is  entitled  to  a  Judgment 
It  was  the  obvious  legal  duty  of  tbe  defend- 
ant, as  special  or  ancillary  administrator,  to 
account  to  the  orphans'  court  for  tbe  funds, 
and  to  distribute  them  pursuant  to  tbe  de- 
cree of  that  court  The  plaintiff  did  not  ob- 
tain an  order  from  the  court  that  tbe  defend- 
ant should  pay  him  for  his  services,  and  the 
defendant  had  no  authority  to  pay  him.  It 
appears  that  though  the  defendant  knew 
that  the  plaintiff  had  performed  services  in 
tbe  prosecution  of  these  claims,  he  had  no 
knowledge  of  the  contracts  upon  which  they 
liad  been  performed,  and  paid  over  the  funds 
supposing  that  tbe  plaintiff's  demand  for 
services  was  against  the  parties  who  em- 
ployed him.  In  these  drcumstanoes,  the  law 
raised  no  promise  by  the  special  administra- 
tor to  pay  the  plaintiff  out  of  the  funds  of 
the  estate.  There  was  no  indebtedness  from 
the  defendant  to  the  plaintiff,  and  therefore 
no  Implied  promise.  It  is  unnecessary  to  de- 
cide whether  the  defendant  cotild  have  t)ound 
himself  by  an  express  promise  without  an 
order  of  court  inasmuch  as  an  express  prom- 
ise is  not  found.  Upon  a  review  of  the  case 
we  find  no  considerations  urged  upon  us  that 
were  not  urged  at  tbe  former  argument  It 
Is  a  well-settled  rule  fliat  tills  court  will  not 
reverse  or  revise  its  decisions  upon  substan- 
tially the  same  facts  upon  which  they  were 
first  rendered.  Herrick  y.  Belknap,  27  Vt 
673;  Stacy  v.  Raihvad  Co.,  32  Vt  551;  Barker 
V.  Belimap,  39  Vt  168;  CbUds  t.  Insurance 
Co.,  56  Vt  609;  Railroad  Co.  v.  Hunt  59  Vt 
294,  7  Atl.  277.  The  court  will  not  favor 
motions  to  b^lng  cases  fwward  imless  the  al- 
leged errors  are  specifically  painted  out  in 
the  motion.  The  motions  must  be  dismissed, 
with  costs. 


(86  vt.  65) 
COOK  T.  TOWN  OP  BARTON. 
(Supreme  Court  of  Vermont     General  Term. 
Jan.  U,  1894.) 

HlOHWATS— INSCFFICICKT  CULVBRT  — NoTICB— BT- 
IDENCB— VaHIANCB. 

1.  Plaintiff's  notice  to  the  selectmen  of  de- 
fendant town  allefred  that  the  opeuinK  through  a 
culvert  in  a  highway  was  Insufficient;  that 
consequently  water  wag  thrown  across  the  high- 

'way  adjacent  to,  and  on  tbe  sides  of,  the  cul- 
vert and  formed  holes  which  cansed  plaintiff 
to  be  thrown  from  her  carriage;  and  it  pointed 
out  the  location  of  the  holes  in  respect  to  the 
culvert.  Held,  that  the  notice  pointed  out  "in 
what  respect  the  culvert  was  insufficient  and 
out  of  repaur,"  as  required  by  statute. 

2.  In  an  action  for  personal  injuries  caused 
by  a  defective  highway,  evidence  was  admissi- 
ble to  show  how  long  It  had  been  in  substan- 
tially the  same  condition  before  the  accident, 
.and  what  changes  it  liad  gradually  undergone. 

3.  There  was  no  material  variance  between 
a  notice  that  there  were  two  holes  on  one  side 
of  a  culvert  and  one  hole  on  the  other,  and 
proof  that  there  were  two  holes  on  each  side. 

Bxceptions  from  Orleans  county  court; 
Rowell,  Judge. 

Action  on  the  case  by  Julia  M.  Cook  against 
the  tovm  of   Barton  for  personal  injuries 
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caused  by  the  bisnfficlency  of  a  eluloe  which 
defendant  was  bound  to  maintain.  Defend- 
ant pleaded  the  general  Issue.  Verdict  and 
Judgment  for  plainttfl.  Defendant  excepts. 
Judgment  affirmed. 

The  evidence  of  the  plaintiff  tended  to 
show  that  the  opening  through  the  sluice  had 
become  stopped  up  so  that  only  a  part  of 
the  water  naturally  flowing  there  could  pass 
through;  the  balance  being  thrown  across  the 
highway  next  adjacent  to  the  sluice,  and 
haying  gullied  out  holes  on  either  side  of 
the  sluice  proper,  b^  reason  of  which  the 
plaintlfF  was  thrown  from  her  carriage  and 
Injured.  The  platntUF  offered  in  evidence  the 
notice  delivered  to  the  selectmen  of  the  de- 
fendant after  the  accident  To  the  admission 
of  this,  the  defendant  objected,  for  that  it 
did  not  point  ont  the  holes  which  occasioned 
the  Injury  as  an  insufficiency  in  the  sluice 
or  its  approaches.  The  court  admitted  the 
notice,  subject  to  the  exception  of  the  de- 
fendant The  material  part  was  as  follows: 
"Said  small  bridge,  otherwise  called  a  'cnl- 
yeet,'  otherwise  called  a  'sluice,'  was  Insuf- 
fldrait,  in  that  the  opening  or  passage  through 
the  same  for  the  water  to  flow  through  was 
not  of  sufficient  size  to  permit  the  water  to 
flow  through  the  same;  and.  In  consequence 
thereof,  such  part  of  the  water  as  could  not 
flow  throu^  said  opening  m'  passage  was 
thrown  over  and  across  said  highway  next 
adjacent  to  said  bridge,  otherwise  called  a 
'otdvert'  otherwise  called  a  'sluice,'  on  each 
side  thereof;  and  holes  and  depressions  In 
the  traveled  part  of  said  highway  were 
washed  out  in  the  part  of  said  highway  over 
which  said  water  flowed,  to  a  great  depth 
and  breadth,  to  wit,  aa  the  northerly  side 
of  said  bridge,  sluice,  or  culvert  a  bole  about 
twelve  inches  deep  and  flve  feet  wide,  and 
about  four  or  five  feet  long,  and  a  hole  about 
two  and  one-fourth  Inches  deep  and  about 
eight  feet  wide,  and  about  six  feet  long,  and 
on  the  southerly  side  of  said  bridge,  culvert, 
oe  sluice,  to  wit,  a  hole  or  depression  extend- 
ing nearly  across  the  traveled  part  of  said 
highway,  and  from  five  to  nine  inches  deep 
and  eight  or  nine  feet  wide.  Said  holes  or 
depressions  in  said  highway  formed  and 
made  by  the  aforesaid  Insufficiency  of  said 
bridge,  sluice,  or  culvert  caused  said  Julia  M. 
Cook,  without  her  fault  cm  the  day  and  year 
last  aforesaid,  to  be  thrown  from  a  carriage 
in  which  she  was  then  riding  over  said  road, 
and  thereby  the  said  Julia  M.  Cook  re- 
ceived," etc 

F.  W.  Baldwin  and  Dickerman  &  Toung, 
for  plaintiff.  W.  W.  Miles  and  0.  A.  Prouty, 
for  defendant 

TYL.br,  J.  The  notice  alleged  that  the 
plaintiff  was  injured  by  reason  of  the  insuffi- 
ciency of  a  culvert  or  sluice  in  a  highway  in 
defendant  town;  that  the  Insufficiency  was 
that  the  opening  through  the  culvert  was 
too  small  to  permit  all  the  water  to  fiow 
through;  that  consequently  a  port  of  it  was 


thrown  acro«  the  highway  adjacent  to  the 
culvert,  and  on  each  side  of  It  and  forming 
holes  which  caused  the  plaintiff  to  be  thrown 
from  her  carriage  and  Injured.  It  In  effect, 
alleged  that  the  holes  were  within  the  ap- 
proaches to  the  culvert.  It  was  not  nec- 
essary that  the  notice  should  call  the  boles 
"defects"  or  "insufficiencies."  It  pointed 
them  out  described  them,  and  alleged  that 
they  caused  the  accident  It  described  the 
culvert  in  respect  to  the  opening  through  it 
and  in  respect  to  the  holes  which  the  jury 
have  found,  under  the  Instruction  of  the 
court  were  within  the  approaches  to  it  The 
notice  is  in  compliance  with  the  statute, 
which  requires  that  notices  shall  point  out 
"In  what  respect  the  bridge,  culvert  <x  sluice 
la  insufficient  and  out  of  repair." 

The  plaintiff  was  permitted  to  introdace 
evidence  tending  to  show  that  this  condi- 
tion of  the  culvert  and  Its  approaches  had 
existed  continuously  from  the  spring  of  1887 
until  the  time  of  the  plaintiff's  injury,  but 
had  slowly  grown,  worse.  As  the  evidence 
related  to  this  particular  place,  aqd  to  these 
alleged  defects  in  the  highway,  it  was  prop- 
er to  show  the  condition  at  other  times,  by 
way  of  comparison  and  description.  Whit- 
ney V.  Londonderry,  54  Vt  41.  Evidoice  was 
admissible  to  show  how  long  It  bad  been 
la  But>staatlally  the  same  condition  it  was 
In  at  the  time  of  the  accident  and  what 
changes  it  tiad  gradually  undergone,  as  it 
might  aid  the  jury  in  determining  its  exact 
condition,  at  the  time  in  question.  Coates  v. 
Canaan,  61  Vt  131. 

The  notice  states  that  there  were  two  holes 
on  the  northerly  side  and  one  on  the  souther- 
ly dde  of  the  culvert  while  the  plaintUTs 
evidence  tended  to  show  that  there  were  two 
holes  on  each  side.  Some  of  the  plaintiff's 
evidence  tended  to  show  that  there  was  a 
depression  on  each  side  of  the  culvert  next 
to  the  poles  which  covered  it  extending  dear 
across  the  traveled  track  of  the  highway, 
but  deepest  in  the  whed  tracks.  Thoe 
seems  to  be  no  real  confiict  or  variance  be- 
tween the  notice  and  the  evidence.  To  scHue 
witnesses  It  evidently  seemed  that  there  was 
but  one  depression  <x  hole  on  eadx  side,  ex- 
tending across  the  highway,  while  others 
might  reasonably  have  said  tiiere  were  two, 
as  the  depression  was  lowest,  in  the  wheel 
tracks.   Judgment  affirmed. 


(as  vt  «2) 
.  SLAYTON  V.  VraLIiS. 
(Supreme  Court  of  Vermont     Lamoille.     Dee. 
25,  1893.) 

iHSOLVSNOr— DlBCBAJtOS— BXOBFTBD  DbBTS. 

R.  L.  {  1858,  excepting  from  the  dis- 
charge a  debt  created  by  the  debtor's  defalca- 
tion as  a  public  officer  or  trustee,  or  for  mal- 
feasance while  sustaining  fiduciary  relations, 
does  not  bo  except  a  liability  for  the  proceeds 
of  goods  consigned  for  sale  on  commission. 

Exceptions  from  LamolUe   coonty   court; 
Taf  t  Judg& 
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ABsampalt  by  ■.  A.  Slayton  against  J.  t, 
WeUa.  Judirment  for  defendant.  Plaintiff 
excepts.    Exceptions  overruled. 

P.  K.  deed,  for  plaintiff.  Hendee  &  Flak, 
tor  defendant 

START,  J.  The  plaintiff  consigned  goods 
to  the  defendant  to  sell  on  commission.  The 
defendant  was  to  have  all  that  he  conld  ob- 
tain for  them  above  the  price  charged.  The 
defendant  was  adjudged  an  insolvent  debtor, 
and  the  plaintiff  proved  his  claim  against  the 
insolvent's  estate,  and  received  a  dividend 
of  40  cents  on  the  dollar.  The  plaintiff  seeks 
In  this  action  to  recover  the  balance  of  his 
dalm.  The  defendant  pleads  his  discharge 
in  Insolvency.  The  plaintiff  claims  that  the 
defendant  was  acting  in  a  fiduciary  capacity, 
and  that  for  this  reason  the  discharge  is  not 
a  bar  to  this  action.  R.  L.  {  1858,  provides 
that  a  debt  not  founded  tipon  contract,  bnt 
created  by  the  debtor's  defalcation  as  a  pub- 
lic offlco',  executor,  administrator,  gnardian, 
receiver,  trustee,  or  assignee  of  an  Insolvent 
debtor's  estate,  ae  for  malfeasance  while  In 
office  or  sustaining  fiduciary  or  trust  reku 
ttons,  shall  not  be  discharged  under  the  pro- 
visions of  the  statute  relating  to  insolvency. 
The  plaintiff's  debt  Is  founded  upon  a  con- 
tract, and  is  not  within  any  of  the  excep- 
tions provided  for  in  this  section.  The  stat- 
ute excepts  from  its  operation  only  debts 
arising  from  certain  enumerated  trust  rda- 
tlons,  not  founded  on  contract;  and  the 
phrase,  "fldnoiary  or  trust  relation,"  has  ref- 
ownoe  to  the  same  class  of  trusts  enumerated 
In  the  preceding  clanses  of  the  same  section. 
This  statute,  so  far  as  it  relaties  to  flduclar7> 
debts,  is  similar  to  the  bankrupt  act  of  1841, 
which  excepts  from  discharge  debts  of  the 
bankrupt  created  In  consequence  of  a  defal- 
cation as  a  public  officer,  executor,  administra- 
tor, guardian,  trustee,  or  while  acting  in  any 
fidndajry  capacity  The  effect  to  be  given  to 
the  phrase,  "while  acting  In  any  fiduciary  ca- 
pacity," was  considered  by  the  United  States 
siq>reme  court  In  Chapman  v.  Forsyth,  2 
How.  202,  and  it  was  held  that  the  excep- 
tions enumottted  in  the  act  had  refermce 
to  special  trusts,  not  implied;  that  flie  phrase, 
"in  any  fiduciary  capacity,"  did  not  extmd 
to  those  trusts  which  the  law  implies  irom 
the  contract,  and  form  an  element  of  every 
agency,  bnt  had  reference  only  to  the  same 
class  of  trusts  ennmerated  In  the  sectl<Hi 
mentioned;  and  that  a  factor  who  had  sold 
tlie  property  of  his  principal,  and  had  failed 
to  pay  over  to  him  the  proceeds,  did  not  owe 
to  him  a  debt  created  In  a  fiduciary  capacity, 
within  tite  meaning  of  the  act.  The  bank- 
mpt  act  of  1867,  which  excepts  from  the 
operation  of  banlmiptcy  proceedings  debts 
of  ttie  bankrupt  created  in  consequence  of 
fraud,  embeeslement,  defalcation  as  a  pnbllo 
officer,  or  while  acting  in  any  fiduciary  char- 
act«r,  w>«  considered  and  construed  by  the 
aame  court  in  Hameqnln  t.  Clews,  111  U.  S. 


OT^  4  8np.  Ot  676,  and  It  ma  hdd  that  a 
dlB^arge  In  bankruptcy  under  this  act  oper- 
ated to  discharge  the  bankrupt  from  a  debt 
or  obligation  which  arose  from  his  appropri- 
ating to  his  own  use  collateral  securities  de- 
IKMited  with  him  as  security  for  the  pay- 
ment of  money  or  the  performance  of  a  duty, 
and  which  he  failed  or  refused  to  return  after 
the  money  had  been  paid  or  the  duty  per- 
formed. In  Noble  v.  Hammond,  129  U.  8. 
65,  9  Sup.  Ct  235,  it  was  held  that  where  a 
produce  dealer  was  requested  by  parties  to 
coUeot  money  for  them  as  an  accommodation, 
and  without  compensation,  and  to  keep  it 
until  they  called  for  it,  and  he  proceeded  to 
make  such  collection,  and,  without  actual 
fraud  or  fraudulent  intent,  deposited  the  pro- 
ceeds to  his  own  credit  with  his  own  funds, 
and,  before  he  paid  It  over,  was  forced  into 
bankruptcy,  the  debt  thus  Incurred  by  liim 
was  not  within  the  exception  that  no  debt 
created  by  fraud  of  the  bankrupt,  or  by  his 
defalcation  while  acting  in  a  fiduciary  char- 
acter, shall  be  discharged  by  proceedings  in 
bankruptcy.  In  Hayman  v.  Pond,  7  Mete. 
(Mass.)  328,  it  was  held  that  a  factor  who 
had  sold  goods  of  his  principal,  and  received 
the  money  therefor,  did  not  owe  him  a  debt 
created  while  acting  in  a  fiduciary  capacity, 
within  the  meaning  of  the  banlorupt  act  of 
1841.  In  Hammond  v.  Noble,  67  Vt  193, 
this  court  gave  the  phrase,  "while  acting  in 
any  fiduciary  capacity,"  the  same  construc- 
tion given  it  by  the  United  States  supreme 
court.    Judgment  afilrmed. 


(UVt  M 
BALDWIN  V.  TOWN  OF  WOBOESTEB. 

(Supreme  Court  ot  Vermont.     Oenerai  Tenn. 
Jan.  11.  1894.) 

PRBSDMFTION  OT  EMAXaffATIOS. 

When  an  infant  becomes  of  fall  age,  no 
Other  fact  being  ihown,  its  emancipation  b  pte- 
gnmed. 

Exceptions  from  Clilttenden  county  court; 
Rowell,  Judge. 

General  assumpsit  by  L.  B.  Baldwin,  as  ad- 
ministrator, against  the  town  of  Worcester. 
Defendant  pleaded  the  general  issue.  To  a 
verdict  directed  for  defendant,  plaintiff  ex- 
cepts.   Exceptions  sustained. 

The  intestate  brought  suit  for  the  support 
of  bis  adult  pauper  son.  The  court  directed 
a  verdict,  upon  the  groimd  that  there  was  no 
consideration  for  the  promise  relied  upon.  In 
so  doing  it  acted  upon  the  supposition  that 
the  mm.  was  nnemanclpated,  and  so  distinctly 
announced  at  the  time;  and  counsel  made  no 
suggestion  that  such  was  not  the  fact,  bnt 
allowed  the  case  to  be  disposed  of  with  that 
underatandlng  upon  the  part  of  the  court 

D.  J.  Foster  and  Seneca  Haselton,  f  w  plain- 
tut.    a  a  Shuitleff ,  tor  defendant 
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TAFT,  J.  The  court  below,  underatandlBg 
that  the  paupo;  was  an  unemanclpated  son  of 
the  plaintiff's  Intestate,  held  that  there  was 
no  consideration  for  the  contract  upon  which 
the  plaintiff  claimed  to  recover,  and  directed 
a  verdict  for  the  defendant  If  the  fact  of 
unemandpatlon  was  as  understood  and  stat- 
ed by  the  court,  the  ruling  was  cwrect 
There  was  testimony  tending  to  show  that 
the  pauper  was  emancipated.  Els  becoming 
of  full  age,  which  appeared  In  evidence,  af- 
forded a  presumption  of  It,  nnless  the  con- 
trary was  shown.  If  the  pauper  was  eman- 
cipated, the  ruling  of  the  court  was  errone- 
ous. The  testimony  tending  to  show  it,  the 
question  should  have  been  submitted  to  the 
Jury.  In  not  so  doing,  there  was  error. 
Judgmeit  reversed,  and  cause  remanded. 


(160  Pa.  St  38) 

COMMONWEALTH  v.  COYLB. 

(Supreme  Court  of  Pennsylvania.     Feb.  26, 

1894.) 

DtBECTORS  OF  THE  PoOR— APPRENTIOINO  IKTANTS 

— Maltreatment — PROSEOcnoN. 

1.  A  director  of  the  poor,  who  knowingly 
apprentices  a  child  pauper  to  Bervice  with  a 
cruel  and  parsimonious  master,  or  who,  having 
reason  to  Know  that  the  child's  health  is  im- 
paired by  his  master's  treatment  of  him,  talccs 
no  steps  to  rescue  him,  is  guilty  of  a  misde- 
meanor at  conmion  law. 

2.  On  prosecution  for  such  an  offense,  evi- 
dence of  the  results  of  the  treatment  is  admis- 
aible,  though  defendant  director  had  not  notice 
of  each  specific  act  of  cruelty. 

3.  A  director  of  the  poor,  who  is  guilty  of 
a  misdemeanor  in  office,  may  be  prosecuted  and 
punished  after  the  end  of  his  term. 

Appeal  from  court  of  quarter  sessions,  Cum- 
berland county;  W.  F.  Sadler,  Judge. 

James  Coyle  was  convicted  of  neglect  of 
duty  as  director  of  the  poor,  and  appeals. 
Affirmed. 

W.  A  Kramer,  J.  W.  Wetzel,  M.  C.  Her- 
man, and  John  Hays,  for  appellant.  J.  E. 
Bamltz,  Dist  Atty.,  Fillmore  Maust  and  W. 
J.  Shearer,  for  the  Commonwealth. 

McCOLLUM,  J.  James  Coyle,  appellant 
Michael  Seavers,  and  John  H.  Rhoads  were 
Jointly  indicted  and  tried  for  neglect  of  their 
duty  as  directors  of  the  poor  and  of  the 
house  of'employment  for  Cumberland  county. 
A  verdict  of  guilty  was  rendered  by  the  Jury. 
Sentence  was  suspended,  as  to  Seavers  and 
Rhoads,  on  their  payment  of  one-fourth  of 
the  costs,  and  Coyle  was  sentenced  to  pay  a 
fine  of  $100  and  three-fourths  of  the  costs. 
The  pith  of  the  complaint  against  them  was 
that  they  neglected  to  discharge  a  duty 
which,  In  their  official  capacity,  they  owed 
to  Joseph  N.  Diller,  a  poor  and  infirm  child, 
aged  seven  years,  who  was  a  legal  Charge 
upon  the  coimty  of  Cumberland,  and  that  In 
consequence  of  their  neglect  he  died.  In  the 
first  count  of  the  indictment  they  were 
charged  with  having  Itnowingly  permitted 
him  Ui  be  grossly  maltreated  by  the  person 


to  whom  he  was  apprenticed  by  them,  and 
in   tbe   second   count  thereof   with   hariug, 
while  he  was  in  their  charge  and  under  their 
care,  willfully  neglected  to  provide  him  with 
reasonable  and  necessary  food  and  clotbing, 
and   otherwise  abused   and   iU-treated    him. 
The  evidence  produced  on  the  trial  was  dear- 
ly sufficient  to  warrant  the  conclusion  that 
the  death  of  the  child  was  hastened  by,  if  it 
was  not  solely  attributable  to,  the  treatment 
he  received  while  in  the  custody  of  Lafferty, 
to  whom  he  was  bound  by  them  on  the  4tb 
of  June,  1891,  for  a  term  of  14  years.     It  was 
also  sufficient  to  sustain  a  finding  that  before 
they  committed  the  child  to  the  care  of  Laf- 
ferty, they  knew,  or  ought  to  have  known, 
that  the  latter  was  not  a  proper  person  to 
have  control  of  the  former.     Boyer,  who  was 
their  representative  in  the  arrangement  un- 
der which  the  child  was  left  at  Laflerty's  six 
weeks  before  he  was  indentured,   was  ad- 
vised by  persons  in  the  neighborhood  that  It 
was  an  unsafe  place  for  a  boy  of  bis  years. 
The  testimony  of  Underwood  and  Fink  on 
this  point  showed  that  they  gave  him  infor- 
mation in  respect  to  the  character  of  laffer- 
ty and  his  family,  and  their  harsh  treatment 
of  a  child  in  their  care,  which  would  have 
prevented  any  prudent  person  from  commit- 
ting a  boy  of  tender  years  to  their  custody. 
A  parent  so  informed  would  not  have  surren- 
dered his  or  her  child  to  their  possession  and 
control  without  an  investigation  which  dem- 
onstrated   that   the   charges    against   them 
were  groundless.    The  care  which  a  parent 
ought  to  exercise  under  such  circumstances 
devolved  upon   the  directors,   when   yoiug 
Diller  became  a  charge  on  their  district;  and 
there  Is  reason  to  believe  that  If  they  had 
faithfully  performed  the  duty  thus  cast  upon 
them,  he  would  not  have  been  subjected  to 
the  cruel  treatment  which  appears  to  have 
been  responsible,  In  some  degree  at  least  tar 
his  untimely  death.     But  it  is  manifest  from 
the  testimony  that  they  did  not  exercise  the 
care  enjoined  by  the  law,  and  that  they  were 
negligent  In  binding  him  to  Lafferty,  and  in 
their  failure  to  institute  prQceedlngs  to  cancel 
the  indenture.     We  need  not  repeat  or  dia- 
ciiss  the  testimony  descriptive  of  the  neglect 
and  cruelty  to  which  the  child  was  subjected. 
It  is  sufficient  to  say  of  it  that  in  our  opinion 
It  fully  sustained  the  charges  made  in  the 
first  and  second  counts  of  the  indictment 

It  is  contended  that  the  indictment  does 
not  charge  an  offense  knovm  to  the  criminal 
law;  that  the  directors  are  not  indictable  un- 
der section  42  of  the  act  of  June  13,  1836,  be- 
cause the  office  of  overseer  of  the  poor  is 
abolished  in  Cumberland  county;-  and  that 
they  cannot  be  prosecuted  under  section  90  of 
the  act  of  March  31,  1800,  because  it  appears 
from  the  indictment  and  the  testimony  that 
the  maltreatment  complained  of  was  after 
they  left  the  child  with  Lafferty,  and  was 
inflicted  by  him  and  his  family.  The  counsel 
for  the  commonwealth  agree  with  the  counsd 
for  the  defendants  that  this  case  is  not  gov- 
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erned  by  the  statutes  referred  to;  but  tbe 
former  maintain,  and  the  latter  deny,  that 
the  matters  charged  In  the  Indictment  consti- 
tute a  common-law  misdemeanor.  We  think 
the  contention  of  the  defendants  that  the 
common  law  does  not  hold  them  criminally 
liable  for  a  willful  neglect  or  refusal  to  dl8-_ 
charge  their  duties  as  directors  Is  unsound. 
In  19  Am.  &  Bug.  lEiac  Law,  p.  504,  the  rule 
on  this  subject  is  stated  thus:  "The  neglect 
or  failure  of  a  public  officer  to  perform  any 
duty  which  by  law  he  Is  required  to  perform 
is  an  indictable  offense,  even  .though  no  dam- 
age was  caused  by  the  default,  and  a  mistal^e 
as  to  his  powers,  or  with  relation  to  the  facts 
of  the  case,  is  do  protectlcm."  In  Russell  on 
Grimes,  (volume  1,  p.  80,)  It  Is  said  that: 
"It  Is  an  indictable  offense,  In  the  nature  of 
a  misdemeanor,  to  refuse  or  neglect  to  pro- 
vide snfSclent  food  or  other  necessaries  for 
any  Infant  of  tender  years,  unable  to  provide 
for  and  talie  care  of  Itself,  (whether  such 
infant  be  child,  apprentice,  or  servant,)  whom 
the  party  is  obliged,  by  duty  or  contract,  to 
provide  for,  so  as  thereby  to  Injure  its 
health."  In  Archbold's  Criminal  Pleading  & 
Practice,  (volume  2,  p.  1365,)  It  Is  said  that: 
"An  overseer  of  the  poor  is  indictable  for 
misfeasance  in  office,  as  If  he  relieves  the 
poor  whwe  there  Is  no  necessity  for  it, 
(Tawney's  Case,  16  Vln.  Abr.  415,)  or  If  he 
misuse  the  poor,  as  by  keeping  and  lodging 
several  poor  persons  In  a  filthy  and  unwhole- 
some room,  with  the  windows  not  in  a  suffi- 
cient state  of  repair  to  protect  them  against 
ttie  severity  of  the  weather,  (Bex  v.  Wether- 
111,  Cald.  432,)  or  by  exacting  labor  from 
them  when  they  iare  not  able  to  work,  (Rex 
T.  Wlnshlp,  Id.  76.)  And  If  overseers  con- 
spire to  marry-  a  poor  woman,  big  with  child, 
for  the  purpose  of  throwing  the  expense  of 
maintaining  her  and  the  issue  from  them- 
selves upon  another  parish  or  township,  they 
may  be  Indicted.  Rex  v.  Compton,  Id.  246. 
And,  for  most  breaches. of  their  .duty,  over- 
seers may  be  punished  by  indictment  or  in- 
formation." In  Pennsylvania,  overseers  of 
the  poor  have  been  Indicted,  convicted,  and 
sentenced  for  a  misdemeanor  In  office,  in  sell- 
ing the  keeping  of  paupers,  by  public  vendue 
or  outcry,  to  the  lowest  bidder.  Overseers  of 
Milton  V.  Overseers  of  Willlamsport,  0  Pa. 
St  48,  49.  It  is  a  wise  policy  which  exacts 
from  a  public  officer  Intrusted  with  the  care 
of  the  poor  persons  In  bis  district  faithful 
and  humane  administration  of  the  laws  en- 
acted for  thdr  relief.  In  the  proper  enforce- 
ment of  such  laws,  they  have  considerate 
and  kind  treatment,  and  a  comfortable  main- 
tenance. Thetr  Inability  to  provide  for  them- 
selves  is  not  a  crime,  nor  any  excuse  for  neg- 
lecting or  maltreating  them.  As  charges  up- 
on the  district,  they  are  entitled  to  have  from 
It  wholesome  food  and  comfortable  clothing, 
and  a  sufficiency  of  both.  If  they  are  of  ten- 
der years,  or,  from  any  catise,  unable  to 
work,  it  is  an  act  of  cruelty  to  exact  from 
them  the  performance  of  tasks  which  are  be- 


yond their  strength,  and  Injurious  to  their 
health.  It  Is  culpable  negligence  in  an  offi- 
cer representing  the  district  charged  with 
their  support  to  bind  an  infant  pauper  to 
service  with  a  person  whose  parsimony  and 
cruelty  In  the  treatment  of  poor  children 
committed  to  his  care  were  well  known  In 
the  neighborhood  in  which  he  lived.  In- 
quiry in  respect  to  the  character  of  the  mas- 
ter is  a  duty,  and  where  he  resides  in  a  coun- 
ty outside  of  the  district  in  which  the  pauper 
Is  settled,  and  Is  personally  a  stranger  to  the 
officer,  the  nonobservance  of  it  is  a  misde- 
meanor. It  seems  to  us,  also,  that  It  is  bis 
duty,  after  the  child  is  bound  to  service,  to 
see  that  the  covenants  of  the  master  are  sub- 
stantially complied  with,  and  if  these  are 
willfully  and  persistently  violated,  to  the  in- 
Jury  of  the  child's  health,  to  Institute  neces- 
sary proceedings  to  set  aside  the  Indenture. 
In  the  present  case  the  directors,  with  luiowl- 
edge  of  Lafferty's  character,  bound  young 
Diller  to  him,  and,  with  knowledge  of  the 
abuse  the  child  was  receiving  from  liis  mas- 
ter, refused  to  take  any  measures  to  rescue 
him  from  the  cruelty  to  which  he  was  sub- 
jected by  their  own  negligent  act  If,  as 
they  contend,  their  conduct  is  not  condemned. 
In  terms,  by  any  of  our  statutes  in  relation 
to  the  care  of  the  poor,  It  is  gratifying  to 
know,  as  we  have  seen,  that  the  common  law 
holds  them  responsible  for  It,  as  a  misde- 
meanor In  office. 

The  several  specifications  of  error  which 
complain  of  the  admission  of  evidence  of  dep- 
rivation and  cruelty  after  the  5th  of  Sep- 
tember, 1891,  and  of  the  denial  by  the  court 
of  the  defendants'  motion  to  strike  out  such 
evidence,  are  not  sustained.  The  evidence 
referred  to  showed  a  continuance  of  the  ill 
usage  they  approved  by  their  refusal  to  take 
any  measures  to  prevent  the  master's  per- 
sistence In  It,  and  was  descriptive  of  the 
consequences  of  their  negligence.  With  their 
knowledge  of  his  character,  and  of  his  mal- 
treatment of  the  helpless  boy  they  committed 
to  his  care,  they  should  have  anticipated 
what  followed.  Having  declined,  when  re- 
quested, to  Intervene  In  behalf  of  the  suffer- 
ing child,  and  thus  impliedly  sanctioned  the 
master's  abuse  of  him,  they  had  no  reason  to 
expect  that  he  would  receive  better  treat- 
ment thereafter.  In  plain  violation  of  their 
duty  to  the  child  and  the  district  they  repre- 
sented, they  knowingly  bound  him  to  service 
with  a  cruel  master,  and  continued  him  In  It 
when  they  knew,  or  ought  to  have  known, 
that  his  health  was  seriously  Impaired,  and 
his  life  endangered,  by  It  It  was  this  breach 
of  duty  which  constituted  their  offense,  and 
It  was  competent"  for  the  commonwealth  to 
introduce  evidence  descriptive  of  its  results, 
without  proving  personal  notice  to  them  of 
each  specific  act  of  cruelty  which  cwitrib- 
uted  to  the  distress  of  their  victim. 

We  are  not  able  to  discover  in  the  remain- 
ing specifications  anything  which  calls  for 
the  reversal  of  the  Judgment    The  conten- 
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tion  tliat  the  appdlant  cannot  be  prosecuted 
and  panlshed  for  misdemeanor  in  office,  be- 
cause hla  term  baa  expired,  is  not  supported 
by  reason  or  authority;  and  certainly  be 
ouetat  not  to  complain  that,  while  he  was 
liable  tor  all  the  costs,  he  was  required  to 
pay  only  three-fourths  of  them.  The  speci- 
fications of  error  are  overruled,  and  the  Judg- 
ment la  affirmed. 


(160  Pa.  St,  19) 

In  re  BOROUGH  OP  SHAHON  HILU 
Appeal  of  DARBY  BOROUGH  SCHOOL 

DIST. 
(Supreme  Court  of  PennsylTanla.     Feb.  26, 

1894.) 
BoHOOL  DiBTBicTB— DiTisiON— Ai>ra;n')iBiiT  or 
Pboperit. 
Since   no   appeal   lies   from    the   court's 
decree  on  report  of  an  anduor  appointed  under 
Act  June  1,  1887,  to  adjust  the  assets  and  lia- 
bilities of  school  districts  on   change  of  their 
limits,  the  supreme  court  will  only  review,  as 
on  certiorari,  the  jurisdiction  and  regularity  of 
the  proceedings,  and  not  the  merits  of  the  ad- 
justment as  decreed. 

Appeal  from  court  of  quarter  sessions,  Del- 
aware county;  Thomas  J.  Clayton,  Judge. 

Appeal  by  the  school  district  of  the  bor- 
ough of  Darby,  in  the  county  of  Delaware, 
from  the  decree  of  the  court  of  quarter  ses- 
sions of  the  said  county,  adjusting  the  lia- 
bilities and  property  of  said  school  district, 
between  said  school  district  and  the  school 
district  of  the  borough  of  Sharon  Hill,  which 
borough  was  created  out  of  a  part  of  the  bor- 
ough of  Darby.     Affirmed. 

A.  Lewis  Smith,  for  appellant  Edward  P. 
Bliss,  for  appellee. 

PER  CURIAM.  This  certiorari  Inrolyes 
Inquiry  Into  the  Jurisdiction  of  the  court  be- 
low, and  the  regularity  of  its  proceedings, 
without  more.  The  act  of  June  1,  1887,  (P. 
L.  285.)  under  which  the  proceedings  were 
bad,  provides  that  "apon  making  the  de- 
cree," as  therein  specified,  "the  same  shall  be 
conclusive  uiron  all  parties  interested."  It 
also  provides  for  the  appointment  of  an 
auditor,  and  makes  it  his  duty  to  "ascertain 
the  existing  liabilities  of  the  several  bor- 
oughs, townships  and  school  districts"  af- 
fected by  the  change  of  limits,  "the  amount 
and  value  of  the  property  owned  by  each, 
and  the  amoimt  and  value  of  the  property 
passing  to  or  trom  each  borough,  township 
or  school  district,  and  the  assessed  valua- 
tion of  all  the  propa^  liable  to  taxation  for 
borough,  township  or  school  purposes,  as 
shown  by  the  last  annual  assessment  of  each, 
•  •  •  and  within  the  limits  of  the  part  an- 
nexed to  or  detached  from  said  borough,  and 
repcvt  the  same  to  the  court,  with  the  form 
of  a  decree  adjusting  the  liabilities,  for  all 
indebtedness  and  the  value  of  the  property 


held  or  acquired  by  each  justly  and  equita- 
bly upon  said  borough,  township  and  school 
district,  respectively."  The  act  thus  appears 
to  provide  for  the  ascertainment  of  certain 
data,  upon  the  basis  of  which  the  Just  and 
equitable  adjustment  contemplated  by  it 
shall  be  made.  There  cannot  be  any  doubt 
&s  to  the  Jurisdiction  of  the  court,  and  the 
proceedings  appear  to  be  regular,  and  in 
harmony  with  the  law  applicable  to  the  sub- 
ject We  ^d  no  aror  In  the  decree,  or  In 
the  proceedings  leading  up  thereto.  Decree 
affirmed,  with  costs  to  be  paid  by  appellant 


(160  Fa.  St.  100) 

KBISER  V.  D.  L.  ESTERLT  SONS  et  aL 

(Supreme  Court  of  Pennsylvania.     Feb.  26, 

1894.) 

Appeal— Vbbdict— Whin  Distvbbbs. 

Where  the  evidence  is  conflicting,  and  the 

questions  are  fah:ly  submitted,  the  verdict  will 

not  be  disturbed. 

Appeal  from  court  of  common  pleas, 
Schuylkill  county;  Green,  Judge. 

Feigned  Issue  under  the  sheriff's  interplead- 
er act,  in  which  A.  S.  Keiser  is  philntiff  and 
D.  L  Esterly  Sons  and  others  are  defend- 
ants, to  determine  the  ownership  of  certain 
personal  property  claimed  by  plaintiff,  and 
which  was  levied  on  by  the  sheriff,  as  the 
property  of  H.  R.  Knerr,  under  executions 
against  him  In  fbvor  of  defendants.  From  a 
Judgment  for  plaintiff  for  part,  only,  of  such 
property,  plaintiff  appeals.    Affirmed. 

S.  B.  Edwards,  for  appelant  Jobn  F. 
Whalen,  for  appellees. 

PER  CURIAM.  This  Is  a  feigned  Issue, 
under  the  sheriffs  Interpleader  act.  In  which 
the  claimant  of  the  goods  levied  on  is  plain- 
tiff, and  the  execution  creditors  of  H.  R. 
Knerr^aa  whose  property  they  were  seteed— 
are  the  defendants.  The  burden  was  on 
plaintiff  to.  prove  that  said  goods  were  his 
when  the  lien  of  the  executions  is  allied  to 
have  attached.  For  that  purpose,  consider- 
able evidence  was  presented  to  the  Jury.  On 
the  other  hand,  rebutting  testimony  was  in- 
troduced by  the  defendants.  And  thus  the 
case  depended  entirely  on  questions  of  fact 
which  were  for  the  exclusive  determination 
of  the  Jury,  and  could  not  be  withdrawn 
from  their  consideration.  As  to  the  title  to 
some  of  the  property  in  controversy,  they 
found  in  favor  of  the  plaintiff,  and  as  to  the 
residue,  now  under  consideration,  they  found 
for  the  defendants.  An  examination  of  the 
record  has  satisfied  as  that  the  questions  of 
fact  referred  to  were  fairly  submitted,  with 
fuU  and  adequate  instructions  aa  to  the  law 
applicable  thereto.  We  find  nothing  in  any 
of  the  learned  trial  Judge's  rulings  that  would 
Justify  us  in  sustaining  either  of  the  specifica- 
tions of  error.    Judgment  affirmed. 
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sbujjTto  t.  shiujto. 

(Snpreme  Court  of  Pennsj^Ivania.    March  12, 

18d4.) 
LiABiLiTT  OF  Devisees— Contribution — Jubisdio- 

TIOS. 

1.  Where  sons  accept  land  deylsecl  to  them 
by  a  will  la^ng  on  them  the  doty  of  sumx>rt- 
ing  their  sisterg  and  mother,  they  become  foint* 
I7  aod  seTerally  liable  for  such  support. 

2.  One  of  such  devisees,  being  obliged  to 
bear  the  whole  harden  imposed  on  them  by  the 
will,  is  entitled  to  contribution  from  the  other. 

8-  Where  it  is  not  clear  that  matters  rela- 
tive to  a  question  of  contribution  can  be  coo- 
Teniently  and  adequately  settled  in  an  action  at 
law.  objection  cannot  for  the  first  time  be 
made  to  the  jurisdiction  of  a  court  of  equity 
after  most  of  the  testimony  has  been  taken  and 
most  of  the  expense  of  the  litigation  incurred. 

Appeal  from  court  of  common  pleas,  Bea- 
ver coumty;  Jolm  J.  Wlckbam,  Judge. 

Suit  by  a.  MUton  Sbillito  against  W.  Wash- 
ington Shlllito  for  contribution.  From  a  de- 
cree for  complainant,  respondent  appeals. 
Affirmed. 

Buchanan,  Reed  &  McConnell,  for  appel- 
lant. E.  B.  Daugherty,  J.  L.  Holmes,  and 
A.  P.  Marshall,  for  appellee. 

McCOLLTTM,  J.  The  parties  to  this  UUga- 
tion  are  sons  of  James  Shlllito,  deceased, 
and  executors  of  his  will.  To  them  be  de- 
vised all  bis  real  estate,  and  on  them  he  laid 
the  duty  of  providing  for  his  daughters  so 
long  as  the  latter  should  live  unmarried  with 
bis  widow.  He  also  directed  that,  in  addi- 
tion to  her  rights  imder  the  Intestate  and 
exemption  laws,  bis  widow  should  have  one 
cow  and  a  comfortable  maintenance  from 
his  estate  during  ho:  life,  with  a  bouse  to 
live  in.  In  the  acceptance  by  the  sons  of 
the  lands  devised  to  them,  1;here  was  an 
undertaking  on  their  part  to  discharge,  in 
conformity  with  the  intention  of  the  testator, 
the  duty  imposed  on  them  by  his  wiU. 
Thenceforth  they  were  bound  for  the  faithful 
performance  of  this  duty,  and  jototly  and 
severally  accountable  for  any  breach  of  it 
to  the  parties  tor  whose  benefit  it  was  im- 
posed. If  one  of  them  was  compelled  to 
bear  the  whole  burden  In  consequence  of  the 
inability  or  refusal  of  the  other  to  bear  his 
share  of  it,  the  former  became  entitled  to 
contribution  from  the  latter.  The  right  to 
contribution  In  such  case  is  founded  up<Hi 
equitable  prindpies,  and  was  originally  en* 
fiwceaUe  only  in  a  court  of  equity.  Now, 
however,  it  may  be  enforced  in  a  court  of 
law,  if  a  contract  to  make  contribution  can 
be  implied  from  the  circumstances  which 
create  the  common  liability,  as  whore  one 
of  two  sureties  is  comiieUed  to  discharge  their 
mutual  undertaking  to  answer  for  the  default 
of  th^  principal.  But  a  court  of  equity 
still  has  jurisdiction  to  enforce  contribution, 
and  in  many  cases  it  is  the  only  court  afford- 


ing a  convenient  and  complete  remedy  there- 
for. We  cannot  sustain  the  appellant's  con- 
tention respecting  Jurisdiction  in  this  case. 
It  is  not  clear  that  the  matters  put  in  issue 
by  the  bill  and  answer  can  be  conveniently 
and  adequately  settled  in  a  common-law 
action.  The  bill  charges  that,  since  1865,  the 
retq>ondent  has  failed  to  contribute  anything 
to  the  support  of  their  unmarried,  sick,  and 
feeble-minded  sister,  iv  to  the  maintenance 
of  their  mother,  and  that  the  complainant 
from  that  time  has  borne  the  whole  burden 
of  providing  for  them.  The  prayer  of  the 
bill  is  that  the  coiirt  will  determine  and 
decree  what  shall  be  paid  py  the  former  to 
the  latter  for  past  maintenance  of  their 
mother  and  sister,  and  what  shall  be  so 
paid  for  their  support  in  the  futture.  The 
answer  denies  the  allegations  in  relation  to 
the  maintenance  of  their  mother  and  sister, 
and  avers  that'  the  complainant  has  been 
paid  for  what  he  has  contributed  to  their 
support,  and  that  the  respondent's  contribu- 
tions tho-eto  have  exceeded  his  liability  there- 
fw.  It  also  avers  that,  in  1871,  the  re- 
spondent was  rdeased  by  his  mother  from 
liability  for  her  fnture  support,  and  that  only 
one-third  of  the  burden  of  providing  for 
his  sister  rests  on  him.  It  will  readily 
be  seen,  from  this  summary  of  the  Issues, 
that  an  adjustment  of  the  dispute  between 
the  parties  involved  the  ascertainment  of 
their  respective  liabilities  under  th^  wUli  and 
of  their  respective  contribatioos  in  discharge 
of  the  duty  Imposed  by  it  In  view  of  the 
Issues  fwmed  by  the  pleadings,  and  of  the 
nature  of  the  accounts  to  be  examined  and 
passed  upon  in  the  decision  of  the  case,  we 
cannot  say  that  any  mistake  was  made  in 
resorting  to  a  court  of  equity  for  the  relief 
sought  Moreover,  the  Jurisdiction  of  the 
court  was  not  denied  or  questioned  by  de- 
murrer, plea,  or  answer.  The  first  intimation 
of  a  want  of  Jurisdiction  came  after  the  most 
of  the  testimony  bad  been  taken  by  a  master 
appointed  on  the  agreement  of  the  parties, 
and  after  the  most  of  the  expense  of  the 
litigation  had  been  incurred.  We  have,  there- 
fore, a  case  to  which  the  language  of  this 
court  in  Adam's  Appeal,  113  Fa.  St  449,  G 
Atl.  100,  is  applicable,  even  if  it  be  conceded 
that  there  is  room  for  doubt  respecting  Jiu-is- 
diction.  In  delivering  the  opinion  of  the 
court  in  the  case  dted,  the  present  chief 
Justice  said:  "While  it  is  true  that  manifest 
want  of  Jurisdiction  may  be  taken  advantage 
of  at  any  stage  of  'the  cause,  the  court  will 
not  permit  an  objection  to  Its  Jurisdiction  to 
prevail  in  doubtful  causes  after  the  parties 
have  voluntarily  proceeded  to  a  hearing  on 
the  merits,  but  will  administer  suitable  re- 
lief." To  the  same  effect  is  the  language  of 
this  court  in  Bvans  v.  Goodwin,  132  Pa.  St 
130,  19  AtL  49.  The  specifications  of  error 
are  overruled.  Decree  affirmed  and  appeal 
dismissed,  at  the  costs  of  the  appellant 
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OERBER  T.  MEREDITH. 

(Supreme  Court  of  Pennsylvama.    Feb.  26, 

1894.) 

Set-Off— When  Allowable. 

Defendant  In  assumpsit  cannot  set  off  a 

c^aim  due  from  plaintiff  to  an  unsettled  estate 

in  which  she  has  an  interest  as  one  of  several 

legatees. 

Appeal  from  court  of  common  pleas, 
Schuylkill  county;  O.  P.  Bechtel,  Judge. 

Assumpsit  by  M.  A.  Gerber  against  Leo- 
nora Meredith.  There  was  judgment  for 
plaintiff,  and  defendant  appeals.    AfiBrmed. 

The  following  Is  the  complaint:  "Tbe 
plaintiff,  Mahlon  A.  Gerber,  (dalms  of  the  de- 
fendant, Leonora  Meredith,  the  sum  of  three 
hundred  and  thirty  dollars,  ($330.00,)  which 
is  the  amount  of  defaulted  payment  on  prin- 
dpal  sum,  and  the  sum  of  $79.49,  the  amount 
of  defaulted  interest,  due  on  a  note  and 
agreement,  of  which  the  follo-wlng  are  cop- 
ies: Copy  of  note:  'Johnstown,  Fa.,  March 
18th,  1890.  I,  Margaretta  Houtz,  hereby  ac- 
knowledge myself  indebted  to  Mahlon  A. 
Gerber,  in  tbe  sum  of  eight  hundred  and 
fifty  dollars,  for  the  purchase  money  due 
him  for  bis  Interest  in  the  partnership  of 
Gerl>er  &  Houtz,  by  me  purchased  this  day. 
Said  sum  is  to  be  paid  as  follows,  viz.:  Twen- 
ty-five dollars  or  more  each  month,  on  the 
first  day  of  the  month,  and  legal  interest 
on  said  sum  of  eight  hundred  and  fifty  dol- 
lars, or  such  parts  thereof  as  from  time  to 
time  remain  unpaid;  sold  payment  of  twen- 
ty-five dollars  per  month  to  continue  until 
said  amount,  togeth»  with  tbe  Interest,  is 
folly  paid  and  discharged.  Witness  my  band 
and  seal  this  18th  day  of  March,  A.  D.  <Mie 

thousand  eight  hundred  and  ninety  . 

M.  C.  Houtz.  Witness:  E.  P.  Gerber.'  The 
agreement  on  which  the  said  Leonora  Mere- 
dith Is  liable  to  pay  the  said  defaulted  pay- 
ments on  said  note  is  as  follows:  Copy  of 
agreement:  'Whereas,  Margaretta  Houtz, 
wife  of  A.  W.  Houtz,  owes  Mahlon  A.  Ger- 
ber the  sum  of  eight  hundred  and  fifty  dol- 
lars on  notes  or  an  agreement,  with  the 
stipulation  that  tbe  said  sum  shall  be  paid  at 
the  rate  of  twenty-five  dollars  a  month,  to- 
gether with  legal  Interest  on  the  same,  or 
such  parts  of  the  same  as  from  time  to  time 
remain  unpaid:  Now,  this  agreement  wit 
nesseth,  that,  in  consideration  of  said  in- 
debtedness, which  is  accepted  by  said  Mah- 
lon A.  Gerber  in  consideration  of  this  agree- 
ment, which  is  as  follows,  viz.:  That  I, 
Leonora  Meredith,  hereby  bind  myself,  my 
bdrs,  executors,  and  administrators,  and 
every  of  them,  for  the  performance  of  said 
agreement  for  the  payment  of  said  sum  of 
Mght  hundred  and  fifty  dollars,  with  interest, 
or  any  Installment  or  installments  thereof 
regularly,  as  the  same  from  time  to  time  be- 
come due,  tmtll  the  entire  sum  of  eight  hun- 
dred and  fifty  dollars  is  paid,  with  Interest; 
and  in  default  of  said  payments  by  said 
Margaretta  Houtz  in  accordance  with  ber 


said  contract,  I  hereby  agree  to  pay  any  and 
all  of  such  defaulted  installments.  In  wit- 
ness whereof,  I  have  hereunto  set  my,  hand 
and  seal  this  fourteenth  day  of  March,  A.  D. 
one  thousand  eight  hundred  and  ninety. 
Leonora  Meredith.  [Seal]  Signed,  sealed  and 
delivered  in  presence  of  O.  H.  Gerliar.'  Tbe 
said  agreement  and  note  were  duly  delivered 
to  the  said  Mahlon  A.  Gerber,  and  default 
has  been  made  by  the  said  Margaretta  Houts 
upon  said  note  in  the  sum  of  three  hundred 
and  thirty  dollars,  up  to  the  lat  day  of 
October,  1892,  and  on  interest  due  on  the 
same,  default  has  been  made  to  the  sum  of 
seventy-nine  dollars  and  forty-nine  cents. 
Demand  has  been  made  on  the  said  Mar- 
garetta Houtz  and  Leonora  M^edith  for  pay- 
ment of  the  said  installments  in  arrears,  and 
the  said  interest  thereon,  but  the  said  par- 
ties have  failed  to  pay  the  same.  Wherefore 
the  plaintiff,  Mahlon  A.  Gerber,  claims  from 
the  said  Leonora  Meredith  the  mua,  prin- 
cipal and  interest,  as  stated  above  to  be  in 
arrears." 

Affidavit  of  defense:  "Leonora  Meredith, 
tbe  defendant  above  named,  being  sworn  ac- 
cording to  law,  doth  depose  and  say  that  Edie 
has  a  legal  defense  to  tbe  whole  of  the  plain- 
tiff's demand  in  this  action,  the  nature  and 
character  of  which  are  as  follows,  viz.:  That 
this  deponent  is  tbe  only  daughter  of  the 
late  Daniel  Frack,  who,  by  bis  last  will  and 
testament,  dated  the  ISth  day  of  June,  A.  D. 
1885,  and  probated  November  20,  A.  D.  1890, 
and  of  record  in  the  office  of  the  register  of 
wills  at  PottsviUe,  in  and  for  the  county 
of  SchuylkiU,  in  Will  Book  No.  7,  page  652, 
etc.,  devised  and  bequeathed,  share  and  share 
alike,  to  his  three  childroi,  to  wit.  Leonora 
Meredith,  the  above  defendant,  Samuel 
Frack,  and  Daniel  B.  Frack,  all  of  his  i>rop- 
erty,  real,  personal,  and  mixed.  This  depo- 
nent further  avers  that,  prior  to  his  death, 
her  father,  the  said  Daniel  Frack,  deceased, 
on  or  about  the  29th  day  of  July,  A.  D.  1889, 
sold  and  delivered  to  the  firm  of  Gerber  & 
Houtz^  of  which  firm  Mahlon  A.  Gerber,  the 
above-named  plaintiff,  was  the  sailor  partner, 
goods,  wares,  and  merchandise,  which  were 
valued  and  worth,  at  the  time  of  the  said 
sale  and  delivery  to  said  firm,  the  sum  of 
fourteen  hundred  and  fifty^  86-100  ($1,450.36) 
dollars,  which  sum  of  money  Is  now  due  and 
payable  by  the  said  firm  of  Gerbo'  &  Houtz 
to  the  estate  of  the  said  Daniel  Frack,  de- 
ceased; that  neither  the  said  Mahlon  A.  Ger- 
ber and  Margaretta  C.  Houtz,  his  late  part- 
ner, no^  either  of  them,  nw  any  one  for  them, 
has  ever  paid  tbe  whole  or  any  part  of  this 
large  sum  of  money,  and  that  the  whole  of 
it,  to  wit,  fourteen  hundred  and  fifty  36-100 
dollars,  ($1,450.36,)  together  with  interest  on 
the  same  from  January  29,  1890,  to  Novem- 
ber 28,  A.  D.  1892,  is  now  due  and  payable 
to  the  estate  of  the  said  Daniel  Frack,  de- 
ceased. This  affiant  also  avers  that  the  es- 
tate of  her  father,  the  late  Daniel  Frack,  de- 
ceased. Is  solvent,  and  that  she  and  her  said 
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brothers  will  each  receive  more  than  five 
thousand  ($5,000)  doUars  from  the  said  es- 
tate, and  that  the  plaintiff  is  In  manner  and 
form  as  alx>re  set  forth  indebted  to  hoc  fa- 
ther's estate  in  the  sum  of  fourteen  hundred 
and  fifty  a&lOO  ($1,450.36)  dollars,  with  in- 
terest from  January  29,  1890;  that  one-thhrd 
of  this  large  sum  of  money,  to  wit,  flye  hun- 
dred and  twenty-six  96-100  ($520.96)  dollars, 
is  her  property,  and  belongs  to  her  by  reason 
of  her  father's  last  wUl  and  testament  here- 
tofore referred  to,  and  that  this  sum  of 
money,  now  due  and  payable  to  her  by  the 
said  firm  of  Gerber  &  Houtz,  is  a  larger 
amount  than  the  plaintiff  claims  of  her  in 
this  action;  tliat  the  executors  of  her  father's 
estate,  one  of  whom  is  herself,  hare  insti- 
tuted an  action  to  No.  256,  November  term, 
1892,  against  Matilon  A.  Gerber,  the  above 
plaintiff,  and  Margaretta  C.  Houte,  the  mem- 
hen  of  the  late  firm  of  Gerber  &  Houtz,  for 
th^  recovery  of  this  large  sum  of  money, 
to  wit  fourteen  hundred  and  fifty  36-100 
($1,450.36)  dollars,  with  interest  from  Janu- 
ary 29,  A.  D.  1892,  and  that  she  has  made  ar- 
rangements to  purchase  the  entire  dalm  of 
the  estate  of  her  father,  the  late  Daniel 
Fradc,  deceased,  against  the  members  of  the 
late  firm  of  Gerber  &  Houte  from  her  broth- 
ers, Samuel  Frack  and  Daniel  B.  Frack, 
aforesaid;  that  this  defendant  la  advised  and 
believes,  and  so  avers,  that  one-third  of  the 
claim,  to  wit,  the  sum  of  five  hundred  and 
twenty-six  96-100  ($526.96)  dinars,  being  pne- 
third  of  the  sum  in  which  the  members  of 
the  late  firm  of  Gerber  &  Houtz  are  indebted 
to  her  father's  estate,  belongs  of  right  to  this 
deponent,  and  is  In  fact  her  property,  and  is 
a  set-off  against  the  claim  of  the  plaintiff  In 
this  suit;  and  further  alleges  that  the  state- 
ment and  copy  of  claim  filed  and  served  on 
defendant  in  this  case  do  not  entitle  the  plain- 
tiff to  Judgment  in  default  of  an  affidavit  of 
defense,— all  of  which  this  defendant  will 
prove  on  the  trial  of  this  case.  Leonora  Mere- 
dith. Sworn  and  subscribed  December  17, 
1802,  before  John  Gray,  J.  P." 

J.  F.  Mlnogue  and  Geo.  J.  Wadlinger,  for 
appellant    O.  H.  Gerber,  for  appellee. 

PER  CURIAM.  There  was  no  error  In 
entering  Judgment  against  defendant  for 
want  of  a  sufficient  defense.  We  find  noth- 
ing In  the  record  that  would  warrant  na  In 
reversing  the  same.  Further  discussion  of 
the  questions  intended  to  be  raised  by  the 
specifications  of  error  Is  unnecessary.  Judg- 
ment affirmed. 

(160  Fa.  SL  76) 

TREGO  T,  BOROUGH  OF  HONETBROOK. 

(Supreme  0>urt  of  Pennsylvania.     Feb.  26, 

1894.) 

MnmciFAL  Corporations — Defeotitb  Strbkts— 

Work   bt  Pkopebtt  Owners  —  Independent 

Contractors. 

Property   owners   engaged   by   direction 
of  borough  authorities  and  in  obedience  to  an 


ordinance.  In  paving  and  curbing  the  sidewalk 
in  front  of  their  properties,  are  not  contractors 
exercising  an  independent  employment,  over 
which  snch  authorities  have  no  control,  so  as 
to  relieve  the  borough  from  liability  for  the 
dangerous  condition  of  the  street,  caused  by 
such  property  owners  rolling  a  stump  taken 
from  the  sidewalk  into  the  street 

Appeal  firom  court  of  common  pleas,  Chester 
county;   Hemphill,  Judga 

Action  by  Horace  Trego  against  the  borough 
of  Honeybrook  for  personal  injuries.  Judg- 
ment for  plaintiff.  Def^idant  appeals.  Af- 
firmed. 

Monaghan  &  Hause,  for  appellant  0.  Wes- 
ley Talbot  for  appellee. 

PER  CURIAM.  It  Is  a  mistake  to  assume, 
as  appears  to  have  be^i  done  by  desfendant  in 
this  case,  that  property  owners,  who,  l^  direc- 
tion of  the  borough  authorities,  and  in  obe- 
di^ce  to  the  requirements  of  an  ordinance 
for  that  purpose,  are  engaged  In  paving  and 
curbing  the  sidewalk  in  front  of  their  respec- 
tive properties,  are,  in  any  -proper  soise,  con- 
tractors exercising  an  independent  employ- 
ment over  which  said  authorities  have  no  con- 
troL  The  well-recognized  principle  of  Painter 
V.  Pittsburgh,  46  Pa.  St  213,  and  Reed  v. 
Allegheny  City,  79  Pa.  St  300,  and  that  line 
of  authorities,  has  no  api^catlon  to  such 
cases.  Defendant's  points  for  charge  recited 
in  the  specifications  of  error  might  therefore, 
have  been  refused.  The  qualified  affirmances 
of  said  points,  now  complained  of,  were  more 
favorable  to  the  defendant  than  it  was  en- 
titled to.  Where  such  improvements  are  be- 
ing made,  pursuant  to  ordinance,  and  by 
direction  of  the  borough  authorities,  the  latter 
are  not  thereby  relieved  from  the  duty  of 
seeing  that  the  street  or  streets  on  which  the 
work  is  being  done  are  kept  in  a  condition 
that  is  reasonably  safe  for  public  trav^  The 
testimony  in  this  case  was  quite  sufficient  to 
Jnstlty  the  Jury  in  finding,  as  they  did,  that 
the  defendant  corporation  was  negligent  in 
that  regard,  and  therefore  liable  to  the  idaln- 
tifl  for  the  injury  he  sustained  in  consequence 
thereof.  The  large  stump  taken  out  of  the 
iddewalk,  and  rolled  into  the  street  several 
feet,  outside  of  the  curb,  was  permitted  to 
lie  there  ten  days  or  two  weeks,  without  a 
light  or  anything  to  warn  travelers  at  night 
of  Its  position.  This  was  surely  gross  neglect 
of  duty  on  the  part  of  the  borough  authorities, 
and  it  is  no  excuse  to  say  that,  in  the  cir- 
cumstances, they  had  no  power  to  abate  the 
nuisance.    Judgment  affirmed. 


OCO  Ps.  St  lot) 

MADARA  V.  POTTSVIIiLB  IRON  &  STEEL 

CO. 

(Supreme  Court  of  Pennsylvania.    Feb.  26, 

1894.) 

Master  akd  Servant  —  iK/tRT  to  Minor  Serv- 
ant— COSTRIBCTORT  NeGLIOENOB — EviDENOB. 

Findings  that  plaintiff's  minor  son  was 
kUled  by  the  negligence  of  defendant  without 
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contributory  negligence  were  warranted  by 
evidence  that  the  son  was  employed  on  a  high 
platform  which  was  considered  dangerous  by 
many,  that  plaintiff  complained  of  ue  danger 
to  his  son's  DOSS,  who  promised  to  get  a  man 
for  the  place,  and  that  the  son  remained  tem- 
porarily at  iiis  employment,  and  was  killed 
within  20  minutes  by  falling  from  the  platform. 

Appeal  from  cotirt  of  common  pleaa, 
Schuylkill  county;   Weldman,  Judge. 

Action  by  Nicholas  C.  Madara  against  tbe 
Pottavllle  Iron  &  Steel  Company  for  negli- 
gently cauMng  the  death  of  plaintiff's  minw 
son.  From  a  Judgment  for  pla^tiff,  defend- 
ant i^peals.     Affirmed. 

The  following  are  the  portions  of  tbe 
charge  of  the  trial  court  which  relate  to  tbe 
negligence  of  the  parties: 

"The  PottsvUle  Iron  &  Steel  Oompany  has 
been  summoned  to  appear  In  this  court  to 
answer  for  the  death  of  Jacob  Madara,  son 
of  Nicholas  Madara.  The  charge  which  the 
plaintiff  has  made  Is  stated  in  writing,  and 
that  Is  the  basis  of  this  lawsuit  The  plain- 
tiff has  filed  this,'  and  upon  this  aI<Mie,  and 
the  evidence  in  support  of  it,  you  must  deter- 
mine whether  the  defendants  are  guilty  of 
negligence  or  not.  They  say  that  'the  buck- 
ets, platform,  and  machinery  connected  there- 
with were  so  improperly  erected  and  con- 
structed, and  so  carelessly  and  negligently 
managed  and  maiutnlned  and  taken  care  of, 
that  by  reason  thereof,  to  wit,  at  the  county 
aforesaid,  on  or  about  the  7tb  day  of  Jan- 
nary,  1881,  the  said  Jacob  H.  Madara,  while 
engaged  In  bis  labor  aforesaid,  was  thrown 
and  precipitated  from  the  said  platform  to 
the  ground,  a  distance  of  about  forty  feet, 
and  killed.'  There  is  no  doubt  in  this  case 
that  Jacob  H.  Madara  was  working  on  that 
platform,  and  that  he  met  his  death  while 
in  his  employment  thereon,  the  7th  day  of 
January,  1891,  and  that  he  was  found  on  the 
ground,  with  tbe  {tearing  wlddi  was  sus- 
pended from  the  Iron  rod,  and  which  held 
the  bucket,  lying  on  top  of  blm.  It  is  a 
principle  of  law,  and  there  Is  no  other  claim 
in  this  case,  that  tbe  burden  rests  npon  the 
plaintiff  to  prove,  not  only  that  Jacob  H. 
Madara  was  killed,  but  that  be  was  killed  by 
rea84»i  of  the  negligence  of  the  Pottsrille 
Iron  &  Steel  Company.  •  •  •  Even  If 
tbe  company  was  negligent  in  some  partic- 
ular respect,  that  would  not  justify  you  In 
finding  a  verdict  for  the  plaintiff  in  this  case, 
unless  that  very  negligence  was  the  cause  of 
death.  Yon  can  see  the  reason  for  that  If 
this  negligence  had  been,  for  Instance,  In 
some  other  part  of  the  wM-ks,  tbe  fact  that 
they  were  negligent  at  some  other  place 
would  not  justify  this  jury  in  finding  a  vei>- 
diet  against  tbe  Pottsville  Iron  &  Steel  Com- 
pany, If  that  negligence  had  not  occasioned 
this  death.  We  want  to  make  that  plain. 
Toil  must  determine  from  these  facts  if  there 
was  any  negligence,  say,  about  the  platform, 
—that  that  platform  was  too  narrow.  If  nar- 
row, and  that,  that  narrowness  occasioned 
tbe  death  of  this  plaintiff's  8<m;   If  that  Is 


not  so,  then  Nicholas  Madara  bas  no  cause 
of  ctMnplaint  against  the  Pottsville  Itoa  & 
Steel  Company.  •  •  •  First  Was  the 
platform  too  narrow  tor  ordinary  safety? 
Second.  Was  tbe  fact  that  It  was  too  narrow 
the  proximate  oauae  of  the  death  of  Jacob 
Madara?  On  tbe  subject  as  to  whether  it 
was  too  narrow,  you  have  tbe  evidence  that 
tbe  father  complained  that  it  was  danger- 
ons.  Yon  have  tbe  descriptions  of  a  number 
of  witnesses,  and  their  opinlcms  that  It  was 
dangerous.  You  have  the  testimony  thut  It 
has  been  widened  since  that  and  that  a  man 
bas  worked  on  that  platform  for  a  year  since. 
All  these  facts,  without  our  repeating  tbem, 
are  for  your  consideration  on  the  question  as 
to  whether  It  was  dangerous  or  whether  It 
was  not  We  do  not  say  tbat  It  was  dan- 
gerous. That  Is  a  question  toe  tbe  jury  to 
determine  imder  the  facts  In  this  case.  Be- 
sides, it  Is  not  enough  for  you  to  determine 
that  that  was  dangerous,  and  then  say  tbat 
tbe  Pottsville  Iron  &  Steel  Company  are  lia- 
ble, but  you  must  be  convinced  by  tbe  evi- 
dence that  the  fact  that  that  pUtform  was 
too  narrow  was  the  reason  why  Jacob  Ma- 
dara met  bis  death;  because,  by  your  ver- 
dict finding  damages  against  the  Pottsville 
Iron  &  Steel  Company,  yon  would  be  saying 
tbat  the  platform  was  too  narrow,  and  that 
caused  the  death  of  Jacob  Madara.  That  Is 
what  you  must  find  in  order  to  find  a  vordlct 
in  this  case.  Ordinarily,  Jacob  Madara,  be- 
ing a  man  eighteen  or  nineteen  years  of  age, 
was  old  enough  to  form  his  own  opinions 
about  bis  safety.  Tbe  supreme  court  have 
gone  very  far  In  holding  a  man  of  that  kind 
responsible  toe  his  own  acts,  where  be  judges 
for  himself,  when  he  knows  of  tbe  danger 
and  still  continues  In  the  employment 
•  •  •  There  Is  very  little  or  no  evidence 
In  this  case  tbat  the  employer  pnHnised  to 
remedy  this  defect  but.  If  you  will  remem- 
ber, Nicholas  Madara  testified  on  crosa^c- 
amlnation,  on  the  subject  of  tbe  conversatioa 
of  the  7tb  of  January:  'I  was  standing  by 
then,  when  I  heard  him  [Skldmore]  tell  tbe 
Polander  to  go  over  there,  bat  the  Poland^ 
would  not  do  it  He  said,  "I  won't  do  it 
I  won't  work  there."  I  said,  "George,  [tbat 
meant  Skldmore,]  take  tbe  boy  down."  He 
said,  "I  wUl  get  a  man  and  take  him  down 
right  avra.y,"  and  twenty  minutes  after  be 
was  killed.'  Whether  this  ccaversation  to(^ 
place  exactly  as  stated  there  Is  for  you  to 
determine,  because  Skldmore  does  not  testify 
to  what  took  place,  exactly,  on  the  7th. 
He  testifies  more  particularly  as  to  what 
took  place  on  the  5tb  of  January.  On  tbe 
5tb  of  January,  as  we  understand  his  testi- 
mony, and  on  all  other  occasions,  bis  version 
of  his  conversation  with  Nicholas  Madara 
was  tbat  be  would  take  him  off  when  be  got 
a  chance  to  put  him  in  the  mill,— give  him  a 
betterment  there.  If  the  conversation  took 
place  at  the  time  as  related  by  Nicholas  Ma- 
dara; tbat  Is,  if  George  Skldmore  said,  1 
will  get  a  man  and  take  him  down  ilgbt 
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away,'  and  then  within  twenty  minates  he 
was  killed,  it  aeeius  to  ns  the  case  would 
oome  within  the  rulings  that  we  have  read 
to  yon,  where  the  danger  ia  not  so  Immedi- 
ate that  he  might  be  justified  in  working 
there  until  the  emi^oyer  took  him  down  and 
put  another  man  In  his  place.  Bat,  as  we 
say,  Skldmore's  testimony  does  not  agree 
with  the  testimony  of  Nicholas  Madara,  and 
it  is  for  you  to  say  which  you  believe.  If, 
however,  you  can  Infer  from  the  testimony 
of  Nicholas  Madara,  or  Nicholas  Madara  and 
Skidmore  together,  that  the  young  man  was 
afraid,  and  his  father  was  afraid,  if  the 
young  man  took  no  part  in  it,  that  if  he  left 
there  he  would  not  have  employment,  and 
he  simply  to(^  the  risks  to  wait  until  he 
could  get  a  job  in  the  other  mill,  then  he 
would  not  be  entitled  to  recover.  If  this 
young  man,  or  the  father,  In  point  of  fact, 
was  waiting  there  until  he  could  get  a  better 
job,  and  there  was  no  promise  to  remedy 
this  defect,  if  any,  and  he  took  the  risks, 
then  that  would  exonerate  the  PottsvUIe 
Iron  &  Steel  Company  from  liability  in  this 
case.  If  you  conclude,  in  the  first  place, 
that  it  is  true  fbat  Skidmore  induced  the 
young  man  to  stay  there  until  he  would  get 
another  man,— and  in  considering  that,  yon 
must  not  only  consider  the  testimony  of 
these  witnesses,  their  c^tlnions  and  descry 
tloDS  of  the  place,  but  you  must  consider  also 
the  fact  that  the  place  has  been  in  op«atlon 
for  a  number  of  years,  and  what  has  oo- 
cnired  as  a  result  of  the  narrowness  of  that 
platform,— and  if  you  should  ctmclude  that 
the  platform  was  too  narrow,  that  making 
it  too  narrow  was  a  negligent  act  on  the 
part  of  the  Pottsville  Iron  &  Steel  Company, 
thai  if  yon  should  conclude  that  this  death 
was  occasioned  by  the  narrowne'ss  of  the 
platform,  and  -the  negligence,  then  it  would 
be  your  duty  to  find  for  the  plaintiff. 
♦  ♦  ♦"  Defoidant's  counsel  asked  the 
court  to  (^rge  as  fbllows:  "First  It  is  the 
dnty  of  the  plaintiff  to  prove  that  the  death 
of  the  plaintlfTs  son  was  occasioned  by  the 
negligence  of  the  defendant  company."  An- 
swer: "Affirmed."  "Second.  If  there  beany 
hegUgence  on  the  part  of  the  defendant,  its 
liability  arises  from  the  alleged  dangeroutf 
conditl(»i  of  the  platform,  by  reason  of  a 
part  of  it  being  too  narrow.  But,  even  if  it 
were  dangerous.  Its  danger  was  apparent, 
not  hid;  (^en,  not  latent;  was  visible  to  the 
eye  and  sense  of  the  plaintiff's  son;  and, 
having  continued  to  work  thereon  for  over 
two  months  with  full  knowledge  of  its  dan- 
gerous character,  and  he  is  killed  from  un- 
known causes,  plaintiff  cannot  recover."  An- 
swer: 'If  the  death  of  the  plaintiff's  wm  was 
brought  aboot  by  unknown  causes,  there  can 
be  no  recovery,  for  the  reason  that  the  right 
of  recovery  in  this  case  rests  upon  the  negli- 
gence of  the  defendant,  which  must  be 
proved.  Otherwise,  the  rule  of  law  is  cor- 
rectly stated  in  this  point,  except  that  if  the 
Jury  believe  that  the  platform  where  the  de- 
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ceased  worked  was  dangerons,  and  the  fa- 
ther of  the  deceased  had  complained  to 
George  Skidmore,  his  boss,  who  was  in 
charge  of  'the  work  and  macliinery,  of  the 
danger,  and  was  induced  then  to  remain  tem- 
porarily at  his  employment  by  the  promise 
of  said  Skidmore  that  he  would  get  a  man, 
and  take  him  [the  deceased]  right  down,  and 
was  then  killed  within  twenty  minutes,  then 
if  the  jury  believe  that,  though  there  was  no 
visible  defect  in  the  machinery  at  structure, 
other  than  that  the  platform  was  too  narrow 
to  be  safe,  and  that  this  defect  caused  the 
death  of  the  plaintiff's  son,  then  the  plaintiff 
would  be  entitled  to  recover."  "Third.  That 
the  condition  of  the  platform  was  known  to 
plaintiff's  son,  when  he  contracted  to  work 
for  defendant,  and  the  apparent  risks  and 
dangers  were  a  part  of  his  contract."  An- 
swer: "Affirmed."  "Fourth.  The  master  is 
itot  responsible  for  the  dangerous  state  of 
the  premises,  If  those  dangers  are  known  to 
the  servant,  and  the  latter  has  accepted  the 
employment,  knowing  of  the  attendant 
risks."  Answer:  "Aflbmed."  "Fifth.  There 
Is  no  evidence  that  the  plaintiff's  son  ever 
complained  that  the  place  where  he  worked, 
or  that  the  machinery,  was  dangeroui."  An- 
swer: "Affirmed." 

Geo.  M.  Roads,  ftMT  appellant  W.  X  White- 
house,  for  appellee. 

PER  CURIAM.  This  case  involved  ques- 
tions of  fact  which  were  necessarily  for  tiie 
consideration  of  the  jury,  and  they  were 
fairly  submitted  to  them  by  the  learned  trial 
judge  in  a  clear  and  able  charge,  which  ap- 
pears to  be  free  from  any  error  of  which  the 
defendant  had  any  reason  to  complain.  The 
jury  must  have  found  that  the  deceased  sns- 
talned  the  fatal  Injury  In  consequence  of  the 
negUgence  of  defendant  company,  and  that 
neither  he  tuae  ills  father  was  guilty  of  any 
negligence  that  contributed  thereto.  The  tes- 
timony was  quite  sufficient  to  warrant  them 
in  so  finding.  There  is  nothing  In  either  of 
the  spedflcatlons  of  error  that  requires  spe- 
cial notice.    Judgnikent  affirmed. 


(im  Pa.  St.  m) 
SMITH  V.  PHILADBIiPHIA  &  R,  R.  00. 
(Supreme   Conrt   of   Pennsylvania.    Mardi   5, 

1894.) 
RAn.BOAD  Companies— AociDBKT  at  Cbossino— 

COMTRIBDTORT  NkOLIOBVOB. 

In  an  action  for  InjnrieB  received  while 
crossing  a  track,  where  plaintiff's  testimon; 
did  not  show  that  she  either  stopped,  looked,  or 
listened  before  crossing,  tbongh  there  was  an 
unobstrncted  view  in  the  direction  from  which 
the  engine  which  struck  her  came,  and  the  only 
witness  of  the  accident  testified  without  con- 
tradiction that  the  engine  was  visible  a  square 
away,  it  was  proper  to  enter  a  nonsuit. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

AcUon  by  AUce  Smith  against  the  Philadel- 
phia &  Reading  Railroad  aonq;MUiy  for  in- 
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juries  received  at  a  railroad  crossing.  From 
a,  judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Joseph  L.  TuU,  tor  appellant  Gavin  W. 
Hart,  for  appellee. 

MITCHELL,  J.  There  WMe  but  two  wit- 
nesses who  testified  as  to  the  circumstances 
of  the  accident,— the  plaintiff  and  Haines. 
The  plaintiff  does  not  state  that  she  either 
stopped,  lookpd,  or  listened  before  entering 
on  the  railroad  crossing,  though  there  was 
ample  room,  being  space  enough  for  four 
tracks,  an  unobstructed  view  at  least  In  the 
direction  from  which  the  engine  came,  and  it 
was  light  enough  for  the  other  witness, 
Haines,  to  see  distinctly.  What  the  plaintiff 
does  say  is  very  indefinite:  "I  had  crossed  a 
couple  of  tracks,  or  three.  •  *  •  Will  you 
tell  us  what  track  It  was  you  stopped  on?  I 
could  not  tell."  The  other  witness,  Haines, 
says  be  saw  the  engine  "just  this  side  of  Le- 
high avenue,"  which  was  the  next  street  be- 
low Somerset,  where  the  accident  took  place. 
For  nearly,  if  not  quite,  a  square,  therefore, 
the  engine  was  in  sight  of  plaintiff  if  she 
hod  locked.  It  was  negligence,  In  the  first 
place,  to  enter  on  the  crossing  without  look- 
ing, and,  BV&i  after  having  started  to  cross, 
there  is  no  room  for  any  other  deduction 
from  the  evidence  than  that  the  plaintiff  did 
not  look  when  she  could  have  seen,  or,  look- 
ing, to«dc  the  chances  of  getting  across  In 
ttoat  of  an  engine  in  plain  view.  Judgment 
affirmed. 

aw  Pa.  St.  166] 

In  re  FRITZ'S  ESTATE. 

(Supreme   Oonrt   of   Pennsylvania.    March    6, 
1894.) 

EzracvAHT  Ihtkrbstb— Assionksnt— Validitt— 

CONSIDBHATIOS— KVIDBNOB. 

l.An  assignment  of  an  expectant  interest 
in  an  ancestor's  estate  is  valid  if  founded  on  a 
sufficient  consideration. 

2.  On  an  issue  whether  a  son  actually  paid 
his  father  a  consideration  for  the  father's  ez- 

Sectant  interest  in  an  estate,  the  father  testi- 
ed  that  he  received  a  specified  sum,  and  that 
he  did  not  return  any  ot  it.  The  son  testified 
tiiat  no  part  thereof  was  ever  returned,  and  it 
was  shown  that  he  was  a  man  of  integrity,  and 
industrious.  The  only  evidence  that  the  son 
received  back  any  of  the  money  was  that  of 
his  employer,  who  testified  that  he  lent  liim 
money,  which  was  returned  in  a  few  dajrs;  but 
on  cross-examination  he  said  he  was  mistaken, 
and  that  he  did  not  know  when  the  money  was 
repaid.  Held,  that  the  evidence  supported  a 
finding  that  the  son  paid  a  consideration,  which 
was  not  returned. 

Appeal  from  orphans'  court,  Lehigh  county; 
Edwin  Albright,  Judge. 

Claim  by  Alfred  Fritz  against  the  estate 
of  Charles  Fritz,  deceased.  From  a  judg- 
ment of  the  orphans'  court  reversing  flndingb 
by  the  auditor  allowing  said  claim,  Alfred 
Fritz  appeals.    Reversed. 

Ja&  S.  Biery,  for  appellant  John  Ropp, 
B.  H.  Stine,  and  C.  J.  Erdman,  for  appellees. 


GREEN,  J.  There  is  nothing  practically  in 
controversy  In  this  case  except  the  sufiSciency 
of  the  consideration  for  the  assignment  of 
Benjamin  Fritz  of  his  expectancy  in  his 
father's  estate  to  his  son,  Alfred  Fritz,  the 
appellant  It  has  been  many  times  decided, 
and  Is  not  at  all  controverted,  that  such  an 
assignment  Is  valid  if  fonnded  upon  a  suffi- 
cient consideration.  The  auditor  in  the  court 
below  decided,  as  a  matter  of  fact,  that  the 
appellant  did  furnish  the  money,  to  the 
amount  of  |825,  to  his  father,  in  considera- 
tion for  the  assignment  If  the  money  was 
furnished,  it  was  sufficient  in  amount  to  con- 
stitute a  good  and  valuable  consld^ation  for 
the  assignment  The  auditor  had  the  wit- 
nesses before  him,  be  heard  their  testimony, 
he  could  observe  their  manner  of  testifying, 
and  was  therefore  able  to  judge  of  their 
credibility.  He  accredited  them  as  witnesses 
by  accepting  their  testimony  as  true,  and 
basing  bis  conclusions  of  fact  upon  it  In 
point  of  fact,  no  attack  was  made  upon  the 
character  of  any  of  them  as  truthful  wit- 
nesses. Not  one  of  them  was  contradicted 
by  any  witness  as  to  any  statement  made. 
On  the  contrary,  the  only  witness  examined 
for  the  appellees,  F.  H.  Hersh,  corroborates 
Alfred  Fritz  in  every  particular,  and,  when 
he  said  the  $300  which  he  loaned  Fritz  was 
repaid  in  a  few  days,  he  corrected  himself  on 
his  cross-examination,  and  said  he  did  not  re- 
ceive the  money,  and  did  not  know  when  it 
was  paid  back,  and  in  fact  knew  nothing  at 
all  about  it  except  that  his  firm  did  not  lose 
the  money.  Upon  the  supposed  fact  that  this 
money  was  p^d  back  in  a  few  days,  the 
learned  court  below,  i«lnc^ally,  inferred  that 
the  money  was  never  really  used  by  Ben- 
jamin Fritz,  but  was  handed  back  to  bis 
son,  Alfred,  in  a  few  days,  and  by  the  latter 
was  paid  to  Hersh,  and  therefore  the  trans- 
action was  collusive,  and  done  with  intent 
to  defraud  the  creditors  of  Benjamin  Fritz. 
If  the  testimony  justified  this  Inference,  the 
conclusion  would  be  warranted.  But  Ben- 
jamin Fri(z  testified  positively  that  he  used 
the  money  to  pay  a  doctor's  bill,  some  debts 
he  owed,  and.  rent  and  necessaries  for  bis 
family.  He  also  testified  positively  that  he 
never  retiu-ned  any  of  the  money  to  his  son. 
Alfred  Fritz  also  testified  that  his  fatho- 
did  not  return  any  part  either  ot  the  $325, 
or  of  any  of  the  otb^  sums  he  had  loaned 
him,  and  that  he  had  not  paid  him  anything 
on  account  of  any  of  the  loans.  He  also  ad- 
mitted that  he  had  repaid  the  $300  to  Hersh 
not  long  after  he  borrowed  it  but  did  not  say 
how  soon  after.  He  did  soy,  however,  that 
he  hod  earned  the  money  he  paid  to  Herslt. 
not  only  in  working  over  time,  but  in  paint- 
ing and  In  other  work.  In  order  to  Justify 
the  Inference  that  the  moneys  claimed  by 
Alfred  Fritz  to  have  been  paid  to  his  father 
were  not  paid,  it  is  necessary  to  find  that 
both  of  them  were  guilty  of  perjury  and  of 
fraud.  Alfred  Fritz  had  worked  for  11  years 
for  the  same  employers,  and  was  still  work- 
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log  for  them.  They  had  confidence  enough  In 
his  Integrity  and  his  honesty  to  lend  him  $300 
upon  bis  own  request,  and  without  any  se- 
curity. One  of  his  employes  testified  that 
Alfred  had  earned  money  by  doing  overwork, 
though  he  cotild  not  name  the  amount  With- 
out any  contradictions  of  Alfred's  testimony, 
without  any  Impeachment  of  his  character 
as  a  truthful  witness,  with  afflrmatlye  proof 
from  the  testimony  of  the  appellees'  witness 
corroborating  his  testimony  as  to  all  material 
details,  and  In  face  of  the  clearest  proof  of 
his  industrious  habits  and  of  his  personal 
honesty,  and  of  the  manifestly  good  opinion 
of  him  which  must  have  been  entertained  by 
his  employers,  we  think  an  Inferoice  of  either 
fraud  or  perjury  against  him  Is  entirely  too 
harsh,  and  cannot  be  Justified.  The  auditor 
has  found  in  favor  of  his  claim,  with,  of 
course,  a  better  opportunity  of  Judging  of  his 
tnithfulnesi^  than  either  the  court  below  or 
we  can  have,  and  such  finding  of  facts  we 
must  regard  as  the  verdict  of  a  Jury,  not  to 
'  be  disturbed  except  upon  the  clearest  proof 
of  mistake.  We  fall  to  find  any  such  proof 
in  the  case.  Fraud  is  not  to  be  presumed, 
but  proved.  We  do  not  tliink  It  has  been 
proved  In  this  case,  and  we  do  not  feel  at 
IlberQr  to  presume  it  We  are  unable  to 
find  any  testimony  which  will  ifinthorize  such 
a  presumption.  Without  further  discussing 
the  subject,  although  it  is  capable  of  much 
greater  elaboration  In  the  same  direction,  we 
think  that  the  findings  of  the  auditor  should 
be  sustained,  and  that  it  was  error  to  reverse 
them.  The  assignments  of  error  are  all  sus- 
tained. The  decree  of  the  court  below  is  re- 
versed, at  the  cost  of  the  appellees,  and  thn 
record  is  remitted  with  instructions  to  dis- 
tribute the  fund  in  accordance  with  the  first 
report  of  the  auditor,  but  allowing  the  sum  of 
1106  to  Joslab  Fritz. 


(ISO  Fa.  St  164) 

schuylkilij  county  v.  MmOOUE. 

(Supreme    Court    of   Pennaylvania,    March    6, 
1894.) 

COUNTT  AVDITORS— JUBISDICTIOS— AWDSTIISNT 
OP  ACCODRTS. 

1.  The  county  auditors  hare  no  jurisdic- 
tion to  settle  and  adjust  the  accounts  of  an  at- 
torney employed  by  the  county  commissionen 
to  conduct  the  litigated  business  of  the  county. 

2.  By  appealing  from  a  judgment  o£  the 
county  auditors,  one  does  not  so  recognize  its 
force  and  effect  as  to  be  debarred  from  at- 
tacking it  for  want  of  jurisdiction  in  the  au- 
ditors. 

Appeal  from  court  of  common  pleas, 
Schuylkin  county;  O.  P.  Bechtel,  Judge. 

Report  of  auditors  of  Schuylkill  county, 
showing  James  F.  MInogue,  as  solicitor  for 
the  county  commissioners.  Indebted  to  said 
county  for  mon^  overdrawn  as  solicitor's 
fees.  Judgment  was  entered  on  the  repcs-t 
From  a  decree  discharging  rule  to  strike  off 
judgment,  said  Mlnogne  appeals.    Reversed. 


J.  F.  Mlnogne  and  P.'  M.  Dunn,  for  appel- 
lant   J.  O.  Ulrlcb,  for  appeUe& 

STBRRBTT,  C.  J.  Acting  on  the  belief 
that  they  had  authority  to  do  so,  the  auditors 
of  Schuylkill  county  audited  the  account  of 
the  defendant,  James  F.  Minogue,  attorney 
for  the  coimty  commissioners,  and  reported 
him  indebted  to  said  county  $426,  moneys 
overdrawn  for  solicitor's  fees,  and  thereupon 
Judgment  was  entered  against  him  for  that 
sum.  It  is  conceded  that  the  commissioners 
were  also  surcharged  with  a  like  sum  toe 
unauthorized  payment  of  said  fees,  which 
amoimt  is  included  in  Judgment  entered 
against  them  at  the  same  time;  but  that  does 
not  appear  in  the  record  now  before  us,  nor 
is  It  material  to  this  contention.  In  Feb- 
ruary, 1893,  appellant  obtained  a  rule  to 
show  cause  why  the  Judgment  against  him- 
self should  not  be  stricken  from  the  record, 
on  the  ground  that  the  auditors  had  no  Juris- 
diction in  the  premises,  etc.  liVom  the  de- 
cree discharging  that  rule,  this  appeal  was 
taken.- 

.  Plaintiff  relies  mainly  on  its  motion  to 
quash  on  the  ground  that  defendant,  by 
appealing  from  the  Judgment  on  the  day 
bis  rule  to  show  cause  was  discharged,  recog- 
nized its  force  and  effect  as  a  Judgment,  and 
cannot  now  say  that  it  Is  void  for  want  of 
Jurisdiction  In  the  county  auditors.  We  can- 
not assent  to  that  proposition.  Want  of  ju- 
risdiction may  be  taken  advantage  of  at  any 
stage  of  the  case.  An  appeal  from  tiie  Judg- 
ment, taken  out  of  abundance  of  caution, 
cannot  have  the  effect  of  making  a  void  judg- 
ment eitha  a  voidable  or  a  valid  one.  If 
void  In  its  Inception,  for  want  of  Jurisdicton 
in  the  county  auditors,  it  Is  still  void,  and. 
the  contention  should  be  terminated  by  strik- 
ing it  from  the  record.  The  motion  to  quash 
is  therefore  denied. 

With  commendable  firankneas  the  learned 
counsel  for  plaintiff,  in  the  course  of  his  ar- 
gument, conceded  that,  if  his  motion  to  quash 
failed,  he  had  no  case;  that,  when  entered, 
the  Judgment  was  void  for  want  of  Jurisdic- 
tion in  the  county  audltcnrs  as  to  the  defwd- 
ant  The  reason  for  that  will  be  quite  appar- 
ent when  we  consider  that  county  auditors 
have  no  common-law  jurisdiction,  and  their 
statutory  authority  does  not  embrace  the  de- 
fendant. It  appears  that  an  elective,  sal- 
aried office,  the  Incumbent  of  which  was 
called  the  "Solicitor  of  SchuylklU  County," 
was  created  by  the  act  of  March  15,  1871, 
(P.  L.  357,)  the  term  of  wblcb  was  three 
years;  but  that  act  was  r^ealed  by  the  act 
of  May  8,  1878.  (P.  L.  44.)  "to  take  effect 
from  and  after  January  first,  one  thousand 
eight  hundred  and  eighty-one."  Thereafter 
no  such  "office,"  properly  so  called,  existed 
in  that  coimty.  The  commissioners,  bow- 
ever,  have  been  In  the  habit  of  annually  ap- 
pointing a  member  of  the  bar  to  take  charge 
of  the  county's  legal  business,  and  his  com- 
pensation, it  is  alleged,  has  been  the  subject 
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of  agreement  betweeh  falm  and  tbe  commis- 
sioners, depending  somewbat  on  the  amomit 
of  extra  services  required  in  court  or  out- 
side the  county,  but  not  exceeding  |825  in 
any  one  year.  Under  such  arrangement  as 
that,  defendant  was  retained  by  the  county 
commissioners  In  January,  1888,  and  baa  con- 
tinned  in  their  employ.  We  have  not  be^i 
referred  to  any  statute  that  gives  the  county 
auditors  any  Jurisdiction  to  call  such  an 
employe  to  account  Section  48  of  the  act 
of  1834  (P.  li.  545)  requires  the  county  au- 
ditors to  settle  and  a^ust  the  accounts  of  the 
commissioners,  treasurer,  sheriff,  and  coro- 
ner of  the  county,  and  to  make  report  there- 
of to  the  court  of  common  pleas,  showing 
the  balance  due  from  or  to  each  of  such  offi- 
cers; but  we  know  of  no  act  that  ^ther  re- 
quires cm:  authorizes  them  to  settle  and  ad- 
just, in  like  manner,  the  accounts  of  an  at- 
t(»ney  employed  by  the  county  commission- 
ers to  conduct  the  litigated  business  of  the 
county.  It  follows  from  what  has  been  said 
that  the  report  of  the  auditors,  and  the  Judg- 
ment thereon,  in  so  far  as  they  relate  to 
him,  were  unauth(»lzed,  and  the  rule  to. 
strike  off  said  Judgment  should  have  been 
made  absolute  at  plaintiff's  costs.  Allen  v. 
Krlps,  119  Pa.  St  4^  12  AtL  759;  Pantall  v. 
Dick^,  123  Pa.  St  438,  16  AO.  789;  Mc- 
Kinney  v.  Brown,  130  Pa.  St  368,  18  AtL 
642.  The  decree  discharging  the  rule  to 
show  cause  la  reversed,  and  rule  reinstated; 
and  it  is  now  ordered  and  decreed  that  the 
rule  be  made  absolute,  and  that  the  costs  In 
the  court  below  and  here  be  paid  by  the 
plaintlO^ 


U<o  Pa.  St.  US) 

OITT  OF  PHUiADGLPHIA  t.  BABBKB 
et  aL 

(Supreme    Court   of   Pennsylvania.    Mardi    6 
1894.) 

Taxation— Exemptions— Chdroh  Pbopbrtt- 

CONBTRDOTION  OF  StaTDTE. 

1.  A  church  pnrchasing  a  church  building 
is  not  entitled  to  an  exemption  from  taxes  for 
the  current  year  for  more  than  the  portion  there- 
of during  which  it  holds  title  to  the  property. 

2.  Act  May  14,  1874,  exempting  churches 
and  regular  places  of  worship  from  taxation, 
and  providing  that  all  property  other  than  that 
'In  actual  use  and  occupation  for  the  purposes 
aforesaid,  and  from  which  any  income  <» 
revenue  is  derived,  shall  be"  taxed,  does  not 
exempt  part  of  a  building  which  is  rented  by  the 
churdt  owning  it  thoash  on  certain  days  in  the 
week  such  rented  part  Is  used  by  the  church  for 
church  purposes. 

8.  The  above  proviso  of  said  act  is  valid 
in  BO  far  as  it  limits  the  exempting  effect  of  the 
body  of  the  act,  though  unconstitutional  in  so 
far  as  it  might  impose  a  tax  on  property  be- 
fore the  passage  of  the  act,— a  purpose  not  in- 
dicated by  the  title. 

Appeal  from  court  of  common  pleas,  Phll- 
adelptaia  county;   'Haaj  Reed,  Judge. 

Claim  by  the  city  of  Philadelphia  against 
Frank  Barber  and  Luther  B.  Albert  for  tax- 
es for  1889  on  a  certain-  lot  and  building 


thereon.    Judgment  for  defendants,  and  aaiil 
city  brings  certiorari.     Reversed. 

The  property  assessed  by  the  board  of  re- 
vision of  taxes  of  Fhiladdphia  for  the  pur- 
pose of  taxation  is  a  lot  or  piece  of  ground 
with  a  brick  and  stone  church  building  there- 
on erected.  The  title  to  said  property  is 
held  by  the  appellees  as  trustees  for  a  re- 
ligious society,  which  came  into  possession  and 
occupied  the  premises  on  November  28,  1S8S, 
as  a  church,  under  an  agreement  with  the 
then  owner  which  was  consummated  at  that 
time,  and  subsequently  put  In  the  form  of  a 
deed  of  conveyanoe,  dated  March  1,  1889. 
From  Novemb^  28,  1888,  the  church  re- 
ceived rent  from  the  board  of  education  for 
a  portion  of  the  building  partially  occupied 
by  them  five  days  in  the  week  for  public 
school  purposes.  The  rent  thus  received  was 
appropriated  by  the  church  for  the  mainte- 
nance of  their  church  worship,  the  amount 
received  not  being  sufficient  to  meet  all  the 
expenses.  The  part  of  the  building  used  for 
public  school  purposes  was  also  used  by  the 
church  in  common  ?rith  the  school,  and 
forms  an  integral  portion  of  the  building. 

Chaa.  F.  Warwick,  City  SoL,  and  E.  Spencer 
Miller,  Asst  City  Sol.,  for  appellant  Frank 
A.  Hartranft,  for  appellees. 

MITCHBLL,  J.  The  tltte  of  the  church 
did  not  accrue  until  March,  1889,  for,  what- 
ever its  equitable  rights  in  the  building  may 
have  been  prior  to  that  date,  the  deed  was 
not  made  until  then,  and  it  does  not  appear 
in  the  evidence  that  the  former  owner  did 
not  receive  for  his  own  use  the  rent  paid  np 
to  that  time  by  the  city  for  the  rooms  occu- 
pied by  the  public  school  The  most  there- 
fore, that  the  church  could  claim  in  the  way 
of  exemption,  would  be  for  the  proportion  of 
the  tax  due  for  the  last  10  months  of  the 
year.  Whether  the  tax  could  be  thus  ap- 
porticmed  we  do  not  decide.  In  general,  tax- 
es are  assessed  and  payable  early  in  the  year 
for  the  entire  year.  In  Moore  v.  Taylor,  147 
Pa.  St  481,  23  AtL  768,  no  tax  had  been  as- 
sessed for  the  year,  because  at  the  time  of 
the  general  assessment  the  property  was 
used  as  a  church,  and  therefore  exempt;  but 
during  the  year  such  use  had  ceased,  and  it 
was  held  that  the  exemption  immediately 
ceased,  and  the  property  became  at  once  as- 
sessable in  the  hands  of  the  purchase:  for 
the  remainder  of  the  year.  Whether  the  rule 
would  work  the  other  way,  and  exempt  the 
property  In  the  hands  of  tiie  church  trom 
any  part  of  the  tax  already  assessed  and  due 
upon  It  was  not  discussed  In  the  argument, 
and  we  do  not,  therefore,  pass  upon  it  All 
that  we  now  decide  is  that  in  no  view  of 
this  case  could  the  church  be  entitled  to  ex- 
emption for  more  than  the  portion  of  the 
year  during  which  it  held  the  title  to  the 
property. 

The  other  qoestion  involved  is  equally 
dear.    The  claimant  of  exemption  from  tax- 
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Ktlon  iinut  fdioir  afllrniatlTe  leglslatloa  In 
support  of  his  claim,  and  hla  caae  muat  b« 
clearly  wltbin  it  The  omstltation  exempts 
nothing;  It  merely  i»ermlts  the  legislature  to 
exempt,  within  the  lines  laid  down  for  Its 
guidance.  Wagner  Free  Institute  v.  City  of 
Philadelphia.  132  Pa.  St.  612,  19  AtL  207. 
The  claim  In  the  present  case  is  under  the 
act  of  May  14,  1874,  (P.  L.  IQS,) '  providing 
for  the  eiaemptlon,  inter  alia,  of  churches 
and  regular  places  of  stated  worship.  But 
the  proviso  of  that  act,  in  express  terms, 
llmita  the  exemptlcm  to  property  "in  actual 
use  and  occupation  for  the  purposes  afore- 
said," and  provides  that  all  other  property, 
even  of  churches,  etc.,  from  which  any  in- 
come or  revenue  shall  be  derived,  shall  be 
subject  to  tazatiou.  If,  therefore,  the  proi>- 
erty  is  rented  out,  and  thus  produces  income 
or  revenue,  it  is  subject  to  taxation,  and  the 
fact  tliat  for  a  part  of  tlie  time— certain  days 
or  hours  in  the  weeli— the  church  also  usee 
(be  rented  portion  toe  Its  own  purposes  does 
not  relieve  it,  or  take  the  case  out  of  the 
express  language  of  the  act.  "In  actual  use" 
means  "in  exclusive  use,"  and  a  mere  con- 
current or  alternate  occupation  by  the  church 
does  not  come  within  the  requirements  for 
exemption.  It  Is  true  that  in  Sewlckley  Bor- 
oujB^  V.  Sholes,  118  Pa.  St  165,  12  AtL  302, 
the  proviso  of  the  act  of  1874  was  held  to  be 
unconstitutional  because  it  sought  to  im- 
pose taxation  on  property  not  before  taxable, 
and  such  purpose  was  not  indicated  in  the 
title  of  the  act,  which  referred  to  exemption 
only.  There  is  no  repugnancy  between  that 
decision  and  the  present  For  the  purpose, 
and  to  the  extent  that  the  proviso  of  the 
act  of  1874  attempted  to  make  property  tax- 
able which  was  not  previously  so,  it  may  be 
conceded  to  have  transgressed  the  rule  of 
the  constitution  as  to  the  titles  of  legislative 
acts,  and  therefore  to  be  Inoperative;  but  it 
sUn  remains  tor  an  other  purposes,  and  cer- 
tainly as  a  part  of  the  language  used  to  ex- 
press the  legislative  intent  In  regard  to  the 
exemptions  expressed  in  the  previous  part  of 
the  act  Cbuicfaes,  etc.,  are  exempted,  and 
the  extent  of  such  exemption  is  illustrated 
and  defined  In  the  proviso  as  the  property 
which  is  "in  actual  use  and  occupation  for 

'Act  May  14,  1874.  entitled  "An  act  to  ezemnt 
from  taxation  public  property  used  for  pablie 
poiposes,  and  places  of  religions  wondiip,  places 
of  burial  not  used  or  held:  for  private  or  cor- 
porate profit,  and  institutions  of  purely  public 
charity,''  provides:  "That  all  cborcfaes,  meet- 
ing-houses, or  other  regular  places  of  stated 
worship,  with  the  grounds  thereto  annexed  neo- 
cosary  for  the  occupancy  and  enjoyment  of  the 
same;  all  burial  ground,  etc.,  *  *  *  be  and 
the  same  are  hereby  exempted  from  all  and 
every,  county,  dty,  borough,  bounty,  road, 
school  and  poor  tax.  Provided,  that  all  prop- 
erty, real  and  personal,  other  than  diat  which 
is  in  actual  use  and  occupation  for  the  vat- 
poses  aforesaid,  and  from  which  any  Income  or 
tevenue  is  derived,  shall  be  subject  to  taxation, 
aoccept  where  exempted  by  law  for  state  por> 
poses,  and  nothing  herela  eontained  shall  ex- 
empt same  therefrom." 


tbe  purposes  aforesaid,"  and  from  whicb  «> 
revenue  is  derived.  Neithor  the  tacts  nor 
the  rea8<»ing  of  the  court  in  Sewlckley  Bor- 
oogfa  T.  Cttudes  require  us  to  ignore  the  prch 
viso  in  interpreting  the  legislative  Intent  of 
the  whole  act  Such  use  was  expressly 
made  of  it  in  General  Assembly  v.  Gratz, 
139  Pa.  St  497,  20  Aa  1041,  by  OTiayer,  P. 
'J.,  whose  opinion  was  adopted  without  guat 
Ificatlon  or  addition  by  this  court  "Not- 
withstanding the  fact,"  he  says,  "that  we 
must  now  regard  the  proviso  in  the  act  of 
1874  as  unconstitutional,  it  is  lawful,  per- 
haps, to  look  at  it  and  to  read  it,  to  see  If  It 
sheds  any  light  upon  the  Intention  of  the  leg- 
islature in  using  the  language  contained  In 
the  residue  of  the  act." 

Before  leaving  the  case  of  Sewlddey  Bor- 
ough V.  Sholes,  it  may  be  w^  to  call  atten- 
tion to  the  entire  omission  in  It  of  any  ref- 
erence to  the  act  of  April  8,  1873,  (P.  L.  64,) 
making  all 'real  estate  liable  to  taxation,  ex- 
cept certain  specified  exemptions.  When, 
therefore,  it  is  said  in  that  case  that  "prior 
to  the  act  of  1874'  the  rule  was  that  nothing 
was  subject  to  taxation  except  that  whiota 
was  expressly  taxed  by  some  law,"  and  that 
"under  this  law  [act  of  1874]  ev«ythlng  is 
taxable  except  that  which  is  exempt,"  the 
reference  should  have  been  to  the  act  of 
1873  instead  of  the  act  of  1874;  and  the  case 
of  Erie  Co.  v.  Commissioners  of  Water- 
works, 113  Pa.  St  368,  0  AtL  138,  which  ap- 
pears to  be  practically  overruled  by  Sewlck- 
ley Borough  V.  Sholes.  may  still  be  sustained 
under  the  act  of  1873,  while  Erie  Co.  v.  City 
of  Erie,  lis  Pa.  St  860,  6  AU.  136,  may  re- 
quire reconsideration,  unless,  notwithstand- 
ing the  act  of  1873,  it  may  be  sustained  on 
the  ground  that  property  owned  by  munici- 
pal bodies,  and  used  for  public  purposes,  is 
never  subject  to  tax  laws  unless  the  legisla- 
tive intent  to  Include  It  Is  deer.  The  exemp- 
tion of  church  property  under  the  act  of  1874 
being  limited,  therefore,  to  that  in  actual  use 
and  occupation,  and  the  necessary  construc- 
tion being  that  such  use  and  occupatloii 
must  be  exdusiye  as  well  as  actual,  and  not 
the  source  of  Income  or  revenue,  the  exemp- 
tion In  the  present  case  must  tie  limited  to 
such  parts  of  the  building  as  meet  those  re- 
qmrements.  If  the  church  lot  was  large,  and 
the  church  should  «ect  a  row  of  stores 
around  Its  edge,  and  rent  them  out,  there 
could  be  no  question  that  that  part  of  its 
property  would  be  taxable,  though  the  in- 
come should  all  be  applied  to  the  support  of 
the  church.  It  would  not  come  within  the 
Intent  and  description  of  the  statute.  What 
was  done  In  the  present  case  amoimts  to  the 
same  thing.  Part  of  the  building  Is  used 
solely  by  the  church,  and  part  is  rmted  out 
toe  school  purposes.  The  rooms  being  all  un- 
der the  same  roof  makes  no  differrace  in 
principle.  The  parts  rented  and  producing 
income  are  liable  to  taxation.  There  is,  la 
fact,  no  express  warrant  in  the  act  fra*  di> 
Tiding  the  building  for  purposes  of  taxation. 
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and  exempting  any  part  of  It  wboi  other 
parts  produce  Income;  bat  such  dlTlslcKi  was 
sustained  by  Judge  Allison  In  Asaodatlon  ▼. 
DoDobngb,  7  Wkly.  Notes  Gas^  208,  upon 
grounds  of  equity  and  the  broad  Uitent  of 
the  statnte,  and  has  been  received  with  gen- 
eral acquiescence.  Judgment  reversed,  and 
reuire  da  novo  awarded. 


(UO  Pa.  BL  U9) 

TTTTJi  ▼.  EGAN. 

(Supreme   Court  of  PennsylTania.    Mardi   6, 

1894.) 

BiLii  o»  KxcBpnoNS  Nunc  pro  Tuko— Whsn 
Allowed. 

1.  Where  a  vital  error  is  committed  by  the 
trial  court,  but  the  appellaot  fails  to  file  a  bill 
of  ezcepttons,  and  have  the  record  put  in  proper 
shape  for  review,  owing  to  erroneous  ideas  of 
practice,  which  were  corrected  by  decisions  of 
the  supreme  court  announced  after  the  appeal 
was  taken,  the  trial  court  should  'allow  a  bill 
of  exceptions  nunc  pro  tunc,  or  in  such  other 
form  as  in  its  discretion  it  may  deem  best 

2.  A  magistrate  cannot,  without  notice  to 
the  prosecutor,  after  holding  the  accused  to 
ball,  render  a  judgment  discharging  him. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Leopoldlna  Hill  against  John  J. 
Sigan  to  recover  damages  for  malicious  pros- 
ecution. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Appeal  quashed. 

De  Forrest  Ballon,  for  appellant  J.  Camp- 
bell Lancaster,  for  appellee. 

MITCHELL,  J.  According  to  the  facta  as 
they  appear  In  the  paper  books,  the  plain- 
tiff was  arrested  upon  a  warrant  Issued  at 
the  Instance  of  defendant,  and  on  hearing 
before  the  magistrate  was  held  to  ball.  Aft- 
er the  hearing  was  thus  ended  and  defend- 
ant had  gone  away,  the  plaintiff  was  dis- 
charged without  the  entry  of  the  required 
ball.  Whether  this  was  done  by  the  mag- 
istrate, or  by  the  police  officers,  appears  to 
have  been  left  in  doubt  by  the  evidence;  and 
the  learned  judge  cliarged  the  Jury  that,  if 
tt  was  an  escape  by  the  compassion  of  the 
police.  It  was  not  a  legal  discharge,  but  that  if 
it  was  the  act  of  the  magistrate,  then  It  was 
an  end  of  the  prosecution,  and  plaintiff  could 
recover.  This  view,  however,  entirely  over- 
looked the  facts,  apparently  undisputed,  that 
the  hearing  had  terminated  In  a  holding  to 
ball,  and  that  the  magistrate  had  no  right, 
without  notice  to  the  prosecutor,  to  open 
the  case  and  render  a  different  judgment. 
No  such  Illegal  action  on  his  part  could  make 
the  defendant  liable  for  malicious  prosecu- 
tion. On  such  a  state  of  facts,  the  vl^w 
taken  by  the  learned  coort  below  at  the  first 
trial,  which  resulted  in  a  nonsuit,  was  cor- 
rect But,  unfortunately  for  the  appellant 
we  have  nothing  before  us  on  which  to  base 
&  Judgment  We  have  none  of  the  evidence, 
toe  there  Is  no  bUl  of  exceptions.  £!ven  as 
to  the  charge,  ther^ore,  we  could  not  pass 


upon  It  for  want  of  the  facts  to  wliich  it 
related.  But  the  charge  itself,  thongb  print- 
ed in  the  paper  book  of  appellant  is  not  of 
record.  It  nowhere  appears  to  have  been 
filed  by  the  Judge,  or  approved  by  him  and 
filed  by  his  order.  The  case,  therefore,  is 
not  in  position  for  ns  to  afford  appellant 
any  relief. 

This  case,  was  tried  and  the  appeal  taken 
before  the  announcement  of  the  decisions  of 
this  court  in  Rosenthal  v.  Ehrllcher,  154  Pa. 
SL  390,  26  Atl.  435,  OonneU  v.  O'Nell,  154  Pla. 
St  582,  26  Atl.  607,  and  Com.  v.  Arnold,  <not 
yet  officially  reported,)  29  AtL  270;  and,  in 
view  of  the  fact  that  the  failure  of  counsel 
to  have  the  record  put  in  proper  shape  for 
review  was  owing  to  erroneous  Ideas  of  prac- 
tice, which  were  corrected  In  those  decisions, 
we  think  this  Is  a  very  proper  case  for  re- 
lief by  the  court  below  by  the  allowance 
of  a  bill  of  exceptions  nunc  pro  tunc,  or  In 
such  other  form  as  it  may.  In  its  discretion, 
deem  best  For  the  present  we  bare  nothing 
b^ore  us.   Appeal  quashed. 


(160  Pa.  St  140) 

In  re  COLGAN'S  BSTATB. 

Appeal  of  BROWN. 

(Supreme-  Court  of   Pennsylvania.    Mardi   S^ 
1894.) 

Executors  and  Admikistratobs — ^What  Cosstt- 
tdtk  assbts. 
Where  a  balance  of  the  conrideration 
for  a  farm  is  to  be  paid  by  the  grantee  if  the 
grantor  ever  needs  it,  and  the  grantor  dies  with- 
out demanding  It,  but  without  doing  anything 
to  extinguish  the  debt  it  is  an  asset  of  her  es- 
tate, and  should  be  set  oS  against  a  claim  by 
SDch  grantee  against  the  estate  for  board  of  de- 
ceased. 

Appeal  from  orphans'  court  Chester  coun- 
ty; Waddell,  Judge. 

Exceptions  by  Grace  Ann  Brown  and  Sarah 
Jane  Harry  to  the  report  of  an  auditor  ap- 
pointed to  make  distribution  of  the  balance 
of  the  estate  of  Sarah  Colgan,  deceased,  in 
the  hands  of  David  C<dgan,  executor.  From 
an  order  overruling  the  exceptions  and  con- 
firming the  report  exceptors  appeal.  Re- 
versed. 

W.  8.  Harris,  for  appellants.  X  Carroll 
Hayes  and  Wm.  M.  Hayes,  for  appellee. 

GREEN,  J.  When  the  deed  for  the  farm 
was  executed  and  delivered  by  Sarah  Colgan 
to  Jesse  Jackson  for  the  consideration  of  $2,- 
800,  of  which  $2,000  was  secured,  the  remain- 
ing $800  was  a  debt  due  and  owing  by  Jack- 
son to  his  grantor.  It  was  admitted  before 
the  auditor  that  this  sum  was  to  be  paid  if 
Sarah  Colgan  ever  needed  It  She  therefore 
had  the  legal  right  to  demand  It  and  that 
right  continued  until  the  time  of  her  death. 
She  did  not.  demand  the  money  in  point  of 
fact  bat  die  never  surrendered  her  ri^t  to 
do  so,  and  did  nothing  to  extinguish  the  debt 
The  grantee^  Jackson,  now  claims  that  Sarah 
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Golgan  was  indebted  to  bim,  at  the  time  oC 
her  death,  for  80  wedca'  boarding  and  nnrs- 
Ing  famished  by  blm,  and  which  he  claims 
was  worth  $10  per  week,  amqontlng,  In  all, 
to  $800.  He  never  demanded  payment  of 
this  claim  dvirlng  Sarah  Oolgan'a  life,  and  It 
can  well  be  understood  that  she  omitted  to 
demand  payment  of  the  |800  due  her  on  ac- 
count of  the  fact  that  she  was  recelTing 
boarding  and  nursing  from  him.  But  it  will 
recjulre  some  effort  to  believe  that,  If  he  had 
presented  his  bill  during  her  life,  she  would 
not  thereupon  have  expressed  her  need  of 
the  $800  which  be  owed  her  on  the  land. 
However  that  may  be,  it  cannot  be  ques- 
tioned that  any  one  who  is  in  debt  has  need 
for  the  use  of  money  for  the  extinguishment 
of  the  debt  Literally,  the  debt  due  by  Jack- 
son to  the  decedent  was  never  surrendered 
or  eztlDguished  up  to  the  moment  of-  her 
death,  and  we  do  not  understand  how  the 
mere  fact  of  the  death  could  produce  such 
extinguishment  At  the  very  moment  of  her 
death,  other  persons  became  vested  with  bet 
rights,  and,  as  to  them,  nothing  but  the  abso- 
Inte  discharge  of  the  debt  by  her  In  her  life- 
time, or  Its  disposition  by  will,  could  relin- 
quish Jackson  from  the  obligation  to  pay  it 
It  Is  not  enough  to  say  she  did  not  demand 
it  She  had  the  right  to  demand  It  up  to  the 
instant  of  her  death,  and  that  right  she  never 
surrendered.  It  was  therefore  an  asset  of 
her  estate.  The  claim  of  $800  tot  boarding 
and  nursing  was  allowed  by  the  auditor  and 
learned  court  below,  but  they  refused  the  set- 
off of  the  $800  owing  by  Jackson  to  the  de- 
cedent because  she  never  demanded  Its  pay- 
ment We  cannot  assent  to  that  conclusion, 
and  therefore  hold  that  the  one  debt  should 
have  been  applied  to  the  payment  of  the  oth- 
er, for  which  It  was  certainly  needed.  The 
decree  of  the  court  below  Is  reversed,  and  the 
record  is  remitted,  with  direction  to  make  dls- 
tribntlon  in  accordance  with  this  opinion,  at 
the  cost  of  the  appellea 


(160  Pa.  8L  144) 

J.  C.  McNAUOHTON  00.  v.  HALDEMAN. 
(Supreme   Court   «f   Pennsylvania.    March   B, 
1884.) 
NseoTiABLB  NoTss— VAunrrr— Pesbomptiohs. 
In  an  action  «n  a  note  by  an  iDdorsee, 
whose  title  is  not  impeached,  aeainst  an  in- 
dorser,  who  had  nothing  to  do  with  the  trans- 
actions ont  of  whidi  it  arose,  every  legal  pre- 
somption  In  favor  of  the  vaUdlty  of  the  note 
most  t>e  Indulged  in. 

Appeal  from  court  of  common  pleas,  Delar 
ware  county;  Thomas  J.  Clayton,  Judge. 

Action  by  the  J.  O.  McNanghton  Company 
against  T.  J.  Haldeman  on  a  note.  There 
was  judgment  for  plaintiff;  and  defendant  ap- 
peals.   Affirmed. 

Oeorge  B,  Darlington  and  B.  H.  Hall,  for 
appellant   W.  o.  Wilson,  for  appellee. 


OSBBN,  J.  It  is  impossible  to  tell,  from 
the  deposition  of  I.  L.  Haldeman,  what  the 
exact  consideration  of  the  note  in  suit  was. 
He  says:  "It  was  to  settle  a  balance  in  a 
stock  transaction  between  J.  C.  McNaughton 
and  myself.  That  balance  was  made  up  of 
profit  and  losses  in  those  transactions."  He 
farther  said  that  he  never  bought  any  stock 
for  McNaughton,  and,  of  course,  he  never 
sold  any.  He,  however,  received  money  from 
McNaughton  by  way  of  margins,  and  he 
had  a  number  of  settlements  with  him  during 
their  transactions.  Of  course,  there  wa!s 
money  due  from  I.  L.  Haldeman  to  Mc- 
Naughton, and  for  that  money  the  note  In 
suit  was  given.  It  was  made  i>ayable  to  J. 
C  McNaughton,  and  was  indorsed  by  T.  J. 
Haldeman,  the  defendant,  at  the  time  of  Its 
delivery.  McNaughton  Indorsed  it  ovar  the 
name  of  T.  J.  Haldeman,  as  he  had  a  perfect 
right  to  do,  and  then  passed  it  to  the  plain- 
tiff company.  This  action  is  by  the  Indorsee 
against  the  indorser,  and  there  is  no  testi- 
mony in  the  case  Impeaching  the  title  or  the 
good  faith  of  the  plaintiff  in  acquiring  the 
note.  Whether  the  money  for  which  the 
note  was  given  represented  the  margins 
which  J.  C.  McNaughton  bad  deposited  with 
L  L.  Haldeman,  or  whether  it  represented 
profits  on  the  transactions,  or  part  margins 
and  part  profits,  the  testimony  utterly  fails 
to  tell,  and  of  course  we  do  not  and  cannot 
know.  It  certainly  does  not  represent  the 
proceeds  of  any  stocks  sold,  because  none 
ever  were  sold.  We  cannot  say  that  It  does 
not  represent  the  money  deposited  by  way  or 
margins,  and  we  are  not  at  liberty  to  pre- 
sume an.  Illegal  consideration,  In  the  ab- 
sence of  testimony  to  establish  it  The  wit- 
ness says  he  paid  McNaughton  all  the  money 
he  ever  borrowed  of  him,  but  he  does  not 
say  that  he  ever  paid  him  any  of  the  money 
he  received  as  margins.  We  decided  In. 
Peters  v.  Grim,  140  Pa.  St  163,  24  Ati.  192, 
that  where  the  profits  of  stock  transactions 
were  paid  over  by  the  broker  to  his  customer, 
leaving  the  amount  of  the  original  deposit  In 
the  hands  of  the  broker,  the  customer  could 
recover  this  money  in  an  action  against  the 
broker.  And  so,  h&e,  the  broker  admits  that 
he  received  margins  from  his  customw,  and 
does  not  say  that  he  ever  repaid  them.  He 
does  not  say  that  the  note  was  given  ex- 
clusively for  profits,  and  we  cannot  assume 
that  It  was.  The  action  is  on  negotiable  com- 
mercial paper  in  the  hands  of  an  indorsee 
whose  title  is  not  impeached;  and  it  is 
against  an  indorser  who  had  nothing  to  do 
with  the  transactions  out  of  which  it  arose. 
Upon  every  principle,  the  legal  presumption 
is  in  favor  of  the  validity  of  the  note,  and 
we  think  the  learned  court  below  was  en- 
tfarely  right  in  excluding  the  deposition  of 
I.  L.  Haldeman,  and  In  directing  a  verdict 
for  the  plaintiff.  The  assignments  of  error 
are  all  dismissed.   Judgment  affirmed. 
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UILIiBR  et  •!.  t.  BAKBR. 

(Supreme  Court  of  FennsylTania.    Hordi  12, 
1804.) 

Rbsvltiko  Trust  ik  Lands— Ehporcemrnt— Lim- 
itation—Possession  OF  Husband  and  Wifb— 
Impbacbino  Witness— Latino  Foundation. 
1.  Where  a  husband  and  wife  occupy  land 
bought   with   her   money,   title   to   which    was 
taken  in  his  name  through  mistake,  and  he  con- 
tinues to  recognize  her  title,  the  possession  is 
hers,  so  that  the  five  years'  limitation  against 
the  enforcement  of  resulting  trusts  (Act  April 
22,   185({)  will   not  run,  it   being   inapplicable 
where  the  cestui  que  trust  is  in  possession. 

.  2.  For  the  purpose  6t  impeaching  a  witness, 
acta  and  declarations  of  his,  inconsistent  with 
hia  testimony  that  land  standing  in  his  name 
was  the  property  of  his  wife,  are  admissible, 
though  they  were  not  in  the  presence  of  Ms 
wife. 

3.  On  an  issne  a«  to  ownership  of  realty 
standing  in  a  husband's  name,  eTidenee  that  it 
was  regularly  assessed  to  him  is  a  fact  to  be 
considered  in  connection  with  his  testimony 
that  It  was  hia  wife's  property,  taken  in  his 
name  by  mistake  and  inadvertence. 

4.  It  cannot  be  objected  that  a  proper 
foundation  was  not  laid  for  the  introduction  of 
acts  and  declarations  inconsistent  with  wit- 
ness' testimony,  where  a  prc^ioeed  cross-exam- 
ination of  him  as  to  acta  and  declarations  in- 
consistent with  hia  testimony  was  not  allowed. 

Appeal  from  court  of  common  pleas,  Wash- 
ington comity;  B.  H.  Stowe,  Judge. 

Action  by  James  M.  Miller  and  another 
against  William  J.  Baker  for  possession  of 
land.  Judgment  for  defendant.  PlaintHfs 
appeal.     Reversed. 

The  following  speclflcatloiis  of  error  are 
referred  to  in  the  opinion: 

"(Q  The  court  erred  in  sustaining  the  de- 
fendant's objection  to  the  following  evidence 
of  the  plfllntllTs:  Theodore  Hawkins  on  the 
stand:  Before  you  lent  William  J.  Baker 
any  money,  did  you  have  his  title  examined? 
Yes,  sir.  (Objected  to  as  incompetent  and 
trrelerant  Objection  sustained,  and  bill 
sealed  for  plaintiffs.)'  (7)  The  court  erred  in 
sustaining  the  defendant's  objection  [and  In 
Btrikins  out]  the  following  -evidence  of  the 
plaiatifTs:  'Did  yon  lend  him  the  money 
evidenced  by  these  Judgments  on  the  faith 
of  advice  that  you  got  with  reference  to  the 
validity  of  Baker's  title?  Yes,  sir.  (Object- 
ed to  as  Incompetent.  Objection  sustained 
and  bOl  sealed  for  plalntKTs,  and  answer 
stricken  out.)'  (8)  The  court  «red  in  refus- 
ing to  sustain  the  plaintiff's  objection  to  the 
following  offer  of  evidence  by  the  defendant: 
'Defendant  asks  leave  to  read  In  evidence 
Exhibit  A,  b^ng  a  paper  given  by  Mr.  For- 
dyce,  as  testified  to  by  Mrs.  Baker;  and  also 
the  notice  which  Is  admitted  to  have  been 
given  at  the  sheriff's  sale.  (The  reading  of 
the  Fordyce  paper  is  objected  to  because  it 
contains  no  evidence  with  regard  to  this 
matter  oije  way  or  the  other,  has  no  date, 
and  is  In  no  respect  evidence.  Objection 
overruled.  Bill  sealed  for  plaintiffs.  Read 
in  evidence.)'" 

0>py  of  Exhibit  A:  "No.  2,  cont'd.  Be- 
ginning at  a  «tone;  thence,  by  land  of  Ma- 


nasa  WUdman,  south,  87%  east,  S3  pa.,  to 
hickory;  thence,  by  the  same,  south,  66% 
east,  116  ps.,  to  stone;  thence,  by  land  of 
Ed-ward  Bussey,  north,  ia20  east,  154  ps., 
to  stone;  thence,  by  same,  south,  62  degrees 
west,  76  ps.,  to  post  by  maple;  thence,  by 
lot  No.  1,  south,  29  degrees  east,  19  ps.,  to 
W.  O.  bush;  thence,  south,  28.20  west,  67 
ps.,  to  stone  fence;  thence,  by  the  same, 
south,  85%  degrees  west,  155  ps:,  to  the  place 
of  beginning,— containing  one  hundred'  end 
thirty-four  acres  and  seventy  perches.  And 
that  they  value  and  appraise,  and  do  value 
and  appraise,  the  same  at  flfte«i  dollars  and 
thirty-three  cents  per  acre;  the  whole  amount- 
ing to  twenty-one  hundred  and  twenty-eight 
dollars  and  fourteen  cents  [illegible]  14-100. 
Joanna  Baker." 

McCrackens  &  McGIffin  and  EL  M.  Dougan, 
for  appellants.  J.  M.  Garrison,  Jas.  I.  Brown- 
son,  Jr.,  and  Boyd  &  B.  K  Crumrine,  for 
appellee. 

McCOLLUM,  J.  The  appellants  In  this 
case  claim  possession  of  the  land  In  dispute 
Iv  virtue  of  their  purchase  of  It  at  a 
sheriff's  sale  upon  a  judgment  against  the 
appellee,  and  the  latter  rests  his  defense  to 
the  action  on '  his  wife's  tittle.  It  appears 
that  the  legal  title  to  the  land  was  in  the 
{^peUee  prior  to  1891,  when  he  conveyed  It 
to  his  wtfa  He  alleges  that  the  land  was 
purchased  by  bis  wife,  and  that  she  paid 
for  it  from  her  separate  estate,  but  that, 
through  the  Inadvertence  of  the  grantors, 
the  deeds  for  it  were  made  to  him,  and  that 
neither  he  nor  his  wife  discova«d  the  mis- 
take until  some  time  after  the  deeds  were 
recorded.  He  also  alleges  that  when  the 
mistake  came  to  their  knowledge'  his  wife 
urged  him  to  have  it  corrected,  and  that  for 
a  long  time  he  failed  to  do  so,  principally 
because  he  believed,  and  so  aasiu%d  her,  that 
her  right  to  the  land  was  not  affected '  by  It. 
We  are  satisfied,  from  our  examination  of 
the  testimony  submitted  by  the  iqtpellee  In 
relation  to  these  and  other  matters,  that  the 
case  was  for  the  jury,  and  that  the  learned 
court  below  did  not  err  In  refvaing  to  afih:m 
the  plaintiff's  second,  third,  and  fourth 
points.  The  evldmce,  if  credited,  was  auffl- 
cient  to  establish  a  resulting  trust;  and  it 
showed  a  situation  which  prevented  the  five 
years'  limitation  prescribed  by  the  sixth  sec- 
tion of  the  act  of  April  22,  1856,  from  run- 
ning against  the  cestui  que  trust  In  favor  of 
the  trustee  The  husband's  contlniied  rec- 
ognition of  his  wife's  title  to  the  land  ren- 
dered her  possession  of  it  as  complete  and 
effectual  against  him  as  if  the  deeds  had 
been  made  direcUy  to  her.  It  la  weU  settled 
that  the  limitation  refored  to  does  not  run 
against  a  cestui  que  trust  In  possession. 
Clark  V.  Trlndle,  62  Pa.  St.  492;  Wllliard  v. 
Willlard,  56  Pa.  St  119;  Douglass  v.  Lucas. 
63  Pa.  St  9.  Hie  possession  by  a  husband 
and  wife  of  the  wife's  land  is  referable  to 
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ber  title  and  the  marital  relation.  His  oc- 
cupancy of  it  results  from  and  accords  wltli 
his  rdation  to  the  owner,  and  it  is  not  In 
any  sense  adverse  to  hers;  nw,  as  between 
them,  will  the  mere  continuance  of  such 
occupancy  for  any  space  of  time  oparate,-  in 
equity  or  by  force  of  any  statute,  as  an 
extinguishment  or  bar  to  the  ass«tion  of  h^er 
title.  In  such  case,  hoe  possession  is  the 
dominating  one  and,  as  against  him,  will 
protect  her,  although,  through  his  inattention 
and  the  mistakes  of  ber  vendors,  he  is  clothed 
with  the  bare  legal  title  to  the  property.  In 
other  words,  in  a  situation  such  as  we  are 
considering,  her  possession'  is  sufficient  to 
prevent  the  limitation  from  running  in  his 
favor.  If,  tittN  the  deeds  wae  recorded 
and  before  the  conveyance  to  her  of  the 
title  he  acquired  by  them,  he  had  sold  the 
land  to  a  Ixwa  fide  porcbaser,  the  latter 
would  have  token  a  title  unaffected  by  the 
jtrust  But  the  appellants  are  not  such  pur- 
chasers. They  bought  at  a  sheriff's  sale, 
upon  a  Judgment  against  the  husband,  and 
with  notice  of  the  wife's  equity.  Tliey  have, 
therefore,  his  title  only,  and  that,  as  we  have 
seen,  cannot  prevail  against  her.  In  the 
affirmance  of  the  defendant's  points  we  dis- 
eaver  no  error.  They  were  drawn  with  ref- 
erence to  the  evidence  in  the  case,  and 
based  upon  a  finding  of  facts  by  the  jury 
in  accordance  with  his  contention.  If  the 
facts  were  found  to  be  as  claimed  by  him, 
the  legal  conclusions  deducible  from  them 
were  correctly  stated  in  the  points.  Ttie 
appellant's  criticism  of  the  points  is  ingen- 
ious and  plausible,  but  without  substantial 
merit  In  their  printed  argument  they  ad- 
mit that  "they  had  the  notice  which  was 
read  at  the  sheriff's  sale,"  and,  certainly, 
that  was  as  distinct  notice  of  the  wife's 
daim  of  equitable  ownership  as  could  well 
be  given.  It  was  to  this  notice  that  the 
language  of  the  defendant's  first  point  plain- 
ly applied,  as  there  was  neither  evidence  nor 
daim  that  the  appellants  had  received  any 
other  notice  of  the  wife's  equitable  title. 

We  think  that  the  learned  court  below 
erred  In  rejecting  the  appdlant's  offer  to 
prove  acts  and  declarations  of  the  appellee 
Inconsistent  with  hlS'  testimony.  He  was 
the  sole  defendant,  and  an  important  witness 
in  the  cause.  His  testimony  was  in  support 
of  a  title  which,  if  established,  would  de- 
feat their  claim.  It  seems  that  the  offers 
were  overruled  on  the  ground  that  they  did 
not  propose  to  show  his  acts  and  declarations 
in  the  presence  of  his  wife.  But  it  Is  obvions 
that  the  purpose  of  the  offers  was  to  dis- 
credit him  as  a  witness,  by  showing  that  his 
previous  actions  and  statements  were  antag- 
onistic to  his  testimony.  It  was  clearly  com- 
petent for  the  appellants  to  Introduce  evi- 
dence of  this  character,  and  It  was  material 
for  them  to  do  so,  because,  by  destroying 
his  .vedlUUty  as  a  witness,  they  impaired 
the  strength  of  his  defense.  We  think,  also, 
that  It  was  error  to  strike  out  evidence  that 


previous  to  1891  the  property  waa  assesped 
to  him.  The  assessment  was  a  fact  to  be 
considered,  in  connection  with  his  testimony 
that  his  wife  owned  the  property. 

The  learned  counsel  for  the  appellee  s)ig- 
gests  that  a  proper  jConndation  was  not  laid 
for  the  Introdttcti(Hi  of  evidence  to  contradict 
him;  but  the  record  shows  that  the  appd- 
lants  attempted  to  cross-examine  him  in  re- 
lation to  alleged  acts  and  declarations  incon- 
sistent with  his  testimony,  and  that  they 
were  not  permitted  to  do  so.  This  attempt 
was  plainly  made  with  the  view  of  obtaining 
from  him  an  admission  or  denial  of  such 
acts  and  declarations.  The  proposed  cross- 
examination  was,  tberefcHre,  pertinent,  and 
should  have  been  allowed.  The  offers  to 
prove  these  matters  by  other  persons  were 
not  objected  to  or  rejected  on  the  ground 
now  suggested  as  a  basis  for  their  exclusioD. 
It  is  plain  enough  that  the  appellants  sought, 
and  were  denied  an  opportunity,  to  Introduce 
these  matters  to  discredit  the  appellee  as  a 
witness,  and  it  is  equally  plain  that  tliey 
were  not  permitted  to  do  so. 

We  are  not  satisfied  that  any  error  was 
comnoitted  in  the  rulings  complained  of  in 
the  6th,  7tb,  and  8th  epecl&cati<»is.  In  ac- 
C(Mrdance  with  the  foregoing  views,  we  sus- 
tain the  1st,  2d,  Sd,  4th,  and  5tb  specifica- 
tions of  error,  and  overrule  the  remaining 
specifications.  Judgment  reversed,  and  ve- 
nire facias  de  novo  awarded. 


an  Ps.  8t  iM) 
In  re  VACATION  OF  PUBLIC  ROAD  IN 
PALO  ALTO. 

Appeal  of  WBIGHT. 

(Supreme  Conrt  «t  Pennsylvania.    Feb.  26. 
1894.) 

Vacattno  Stkeets  in  Boroughs  —  Joribdictior 
OF  Court  or  Quabtsb  Sessiohs  —  Rbpsal  of 
Statutes. 

1.  Act  April  8.  1851,  authorizing  the  cor- 
porate officers  of  a  boroagb  to  lay  out  necessary 
roads,  and  improve  the  same,  and  Act  AprU 
22,  1866,  providing  that,  when  audi  officeni 
shall  be  nboat  to  open  any  street,  or  improve  it, 
they  shall  apply  to  the  court  of  quarter  ses- 
sions, which  shall  appoint  freeholders  to  assess 
damages  and  benefits,  are  applicable  only 
when  such  road  or  street  is  wholly  within  a 
bornuph,  and  do  not  repeal  Act  June  13,  1836, 
authorizing  courts  of  quarter  sessions,  on  pe- 
tition, to  change  or  vacate  any  road  whenever 
the  same  shall  have  become  nseless. 

2.  In  proceedings  to  vacate  a  portion  of  a 
street,  in  which  there  was  only  one  party — an 
adjoining!:  property  owner — objecting,  where  it 
appeared  that  snch  vacation  would  not  prevent 
its  use  as  a  private  way,  that  it  would  remove 
a  dangerons  grade  crossmg,  and  relieve  the  pub- 
lic authorities  from  the  expense  of  keeping  the 
bridge  thereon  in  repair,  and  that  large  snms 
of  money  had  been  expended  in  erecting  a  new 
bridge,  a  report  vacating  such  portion  was  prop- 
erly confirmed. 

Appeal  from  court  of  quarter  sessions, 
Schuylkill  county. 

In  the  mattor  of  the  vacation  of  a  street 
within  the  borough  of  Palo  Alto.  The  Re- 
port of  reviewers  vacating  the  street  was 
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confirmed,  and  Thos.  F.  Wright,  adminis- 
trator of  the  estate  ot  Benjamin  Haywood, 
appeals.    Affirmed. 

Opinion  of  the  conrt.  In  the  court  of  quar- 
ter aesBtons  of  Schuylkill  county,  in  the  mat- 
ter of  the  exceptions  to  the  r^ort  of  the 
reviewers,  vacating  a  portion  of  a  road  In 
Palo  Alto: 

"The  proceedings  appear  to  be  regular,  and 
in  compliance  with  the  act  regulating  the 
vacation  of  streets  in  this  coimty.  No  evi- 
dence was  submitted  to  show  the  contrary, 
nor  was  there  any  irregularity  pointed  .out 
at  the  time  of  the  argument  In  fact,  but 
two  questions  were  presented  for  the  con- 
ddeiation  of  the  court,  to  wit:  has  the  court' 
Jurisdiction?  and,  If  so,  should  the  report 
be  confirmed? 

"Palo  Alto  was  incorporated  by  virtue  of 
the  act  of  May  29,  1854,  and  made  subject  to 
the  general  borough  act  of  1851,  It  is  claimed 
that,  as  the  portion  of  the  road  which  Is  to 
be  vacated  under  this  report  is  now  within 
the  borough,  the  conrt  has  no  Jurisdiction, 
bat  the  power  is  in  the  borough  authorities. 
The  act  of  February  11,  1854,  (P.  L.  62.)  en- 
titled 'An  act  to  consolidate  and  amend  the 
road  laws  In  the  counties  of  Beaver,  But- 
ler, and  Lawrence,'  was  extended  to  the 
county  of  Schuylkill  by  the  act  of  March  6, 
1800,  (P..  L.  105.)  This  act  contains  no  re- 
striction on  the  powtf  of  the  court  to  vacate 
any  street,  lane,  or  highway,  such  as  is  found 
in  the  twenty-second  section  of  the  general 
road  law,  or  Act  ;>nne  13,  1836.'  Since  the 
act  which  confers  the  power  upon  the  court 
is  much  later  than  the  act  incorporating  the 
borough  of  Palo  Alto,  and  in  view  of  the  de- 
cision in  Union  St.,  Pottsville  Borough,  140 
Pa.  St.  525,  21  Atl.  406,  there  may  be  ground 
t<ye  discussion  as  to  whether  the  Jurisdiction 
Is  really  not  conferred  by  our  act- of  1860. 

"There  are,  howevo-,  facts  In  this  case 
which,  in  our  Judgment,  render  it  unneces- 
sary that  we  should  consider  or  determine 
the  effect  of  the  act  of  1860.  The  short  piece 
of  road  which  it  is  proposed  to  vacate  begins 
at  the  eastern  end  of  the  old  Palo  Alto 
bridge,  and  extends  over  the  four  or  more 
tracks  of  the  Reading  Company,  making  one 
of  the  most  dangerous  grade  crossings  In 
this  coimty.  It  forms  a  portion  of  the  pub- 
lic highway  which  formerly  led  from  the 
borough  of  Pottsville,  through  the  borough 
of  Palo  Alto,  into  the  borough  of  Port  Car- 
bon and  adjoining  townships.  It  never  was 
wholly  within  the  bcHvngh  of  Palo  Alto.  It 
ndther  began  in  the  borough  of  Palo  Alto, 
nor  did  it  end  there.  Until  quite  recently, 
both  Its  beginning  and  ending  were  entirely 
outside  the  borough,  and  now  its  termination 
is  far  beyond  the  l)orough  limits.  It  has  al- 
ways been  one  of  the  most  frequently  trav- 
eled public  highways,  over  which  the  people 

*Act  Jnna  13,  1836,  anthorises  coarts  of 
qnarter  sessions,  on  petition,  to  change  or  va- 
cate any  road,  whenever  the  same  shall  have 
become  useless. 


of  the  Schuylkill  valley  passed  In  coming 
to  the  county  seat  and  other  iminta.  Throngb 
the  bwough  of  Palo  Alto,  it  is  known  as 
'Bacon  Street'  Fot  years  the  grade  cross- 
ing has  been  regarded  as  exceedingly  danger- 
ous, and  pabUc  travel  has  been  much  inter- 
rupted and  annoyed.  In  consequence  of  this 
state  of  afTalrs,  a  new  bridge  has  been 
erected,  of  a  moat  substantial  character,  over 
500  feet  long,  and  but  a  short  distance  away 
from  the  old  bridge,  but  which  avoids  the 
grade  crossing,  as  it  stretches  ovec  the  river, 
canal,  and  all  the  railway  tracks,  and  eon- 
nects  the  same  streets,  to  wit  Worman 
street  in  Pottsville,  with  Bacon  street  In 
Palo  Alto.  Already  the  old  bridge,  which 
was  partly  in  the  borough  of  Pottsville  and 
partly  in  the  borough  of  Palo  Alto,  has  been 
vacated,  and  the  new  bridge  and  its  approach- 
es opened.  These  facts  appear  from  the  re- ' 
port  and  the  map,- and  are  not  sud  cannot 
be,  denied.  In  addition  to  this,  it  may  be 
truthfully  said  that  this  road  was  in  exist- 
ence long  prior  to  the  incorporation  of  Palo 
Alto.  It  Is  now  claimed  by  the  exceptant 
that  a  part  of  this  road,  to  wit  the  bridge, 
has  been  recently  vacated.  It  now  begins  in 
the  borough  of  Palo  Alto,  and  therefore  the 
court  has  no  Jurisdiction.  No  one  ever  qaes- 
tioned  the  Jurisdiction  of  the  court  when 
we  had  before  us  the  report  vacating  the 
old  bridge,  and  opening  the  new  bridge  and 
its  approaches.  If  we  had  Jurisdiction  then, 
we  feel  confident  we  have  now,  tac,  bad 
that  report  vacated  150  feet  more  than  it  did, 
it  would  have  Included  the  part  now  in 
question,  and  no  possible  question  of  Juris- 
diction could  have  arisen. 

"We  think,  however,  the  authorities  cited 
by  the  exceptants  determine  this  que8tl<» 
clearly  and  fully.  The  leading  case  upon 
this  subject  is  the  Somerset  and  Stoystown 
Road,  74  Pa.  St  61,  in  which  the  proceed- 
ing was  to  widen  and  straighten  a  road  from 
a  point  in  Somerset  borough  to  a  point  in 
Somerset  township.  After  considering  the 
acts  of  1851  and  1856,'  and  fully  discussing 
the  subject  of  repeal,  the  court  says:  'But  by 
streets  and  alleys  "therein"— that  Is,  within 
the  borough  limits — must  necessarily  be 
meant  such  as  begin  and  end  therein,  and 
not  such  public  roads  as  are  or  may  be 
opened  through  the  borough,  of  which  a  part 
\>nly  is  within  the  borough  limits.  As  to  such 
roads,  there  is  nothing  in  either  of  these  acts 
to  repeal  the  general  law,  or  repugnant  to 
It  In  laying  out  and  opening  such  a  road 
between  distant  termini,  though  it  may  be 
laid  out  through  a  borough,  or  In  widening  or 

'Act  April  3.  1861,  aathorizes  the  corporate 
officers  of  a  borough  to  sorvey  and  lay  out  sndi 
roads  and  streets  as  they  may  deem  necessa- 
ry, and  to  provide  for  the  widening  and  straight- 
ening of  the  same;  and  Act  April  22,  1^6. 
provides  that  when  such  officers  shall  be  about 
to  open  any  street,  or  widen  and  extend  it, 
the^  shall  apply  to  the  conrt  of  quarter  sessions, 
which  shall  appoint  freeholders  to  assess  dam- 
ages and  l>enefics. 
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BtralchtenlBg  one  already  laid  oat  and 
opened,  to  require  that,  as  to  the  part  with- 
in the  borough,  one  proceeding  shall  be  fol- 
lowed, and,  as  to  ao  mudi  as  lies  without, 
another  and  different  proceeding,  would  be 
to  Introduce  unnecessary  complication.'  It 
was  decided  that,  as  one  of  the  termini  was 
beyond  the  borough  limits,  the  Jnrlsdictton 
was  In  the  court,  although  the  other  of  the 
termini  was  within  the  borough.  Of  coursev 
the  role  would  be  the  same  when  the  pro- 
ceeding is  to  vacate,  and  therefore  the  case 
In  hand  seems  to  be  the  very  counterpart  of 
the  case  above  dted.  This  case  Is  cited  and 
approved  In  South  Chester  Boad,  80  Pa.  St. 
370.  The  case  of  Osage  St.,  90  Pa.  St  114, 
so  much  relied  upon,  Is  a  inroceeillng  to  va- 
cate; and,  to  distinguish  it  from  the  case 
before  us,  we  need  but  give  a  few  extracts 
from  the  opinion.  Justice  Woodward  says: 
'Osage  street  was  dedicated  to  the  use  of  the 
public  by  Charles  Hacker  by  deed  executed 
on  the  21st  day  of  November,  1864,  and  duly 
recorded,  and  was  adopted  as  one  of  the 
streets  of  South  Betmehem  on  the  20tb  ct 
September,  1875.'  The  street  existed,  there- 
tore,  by  virtue  of  an  express  grant,  and  came 
directly  within  the  province  of  the  twenty- 
second  section  of  the  act  of  1836,  which  for^ 
bids  its  vacation  by  court  But  In  addition 
to  this.  It  is  one  of  the  streets  of  the 
borough  of  South  Bethlehem  by  adoption, 
and  wholly  within  the  borough,  having  Its 
beginning  and  ending  within  the  borongh 
limits.  It  is  tho-efore  directly  within  the  rul- 
ing of  the  Somerset  and  Stoystown  Road  Case, 
supra.  In  the  Parkesburg  Borongh  Case,  124 
Pa.  St  525,  17  AU.  27,  the  supreme  court  cite 
and  approve  both  the  foregoing  cases,  and 
Jnstice  Clark  strongly  states  the  court's  con- 
dnslon  In  this  language:  'While  the  exclu- 
sive power  of  the  authorities  of  a  borongh 
to  enact  and  ordain  streets,  alleys,  etc.,  under 
the  act  of  1851,  is  undoubted,  by  streets,  al- 
leys, etc.,  "therein,''  is  meant  such  only  as  be- 
^in  and  end  within  the  limits  of  the  munici- 
pality. TtiiB  exclusive  provision  does  not  ex- 
tend to  public  roads  laid  out  through,  or  to  a 
point  within,  the  bcM'ough  limits.  The  court 
of  quarter  sessions  has  imdoubted  authority. 
In  such  cases,  under  the  general  road  law 
of  1836.'  He  thai  proceeds  to  show  that, 
under  the  general  borough  law  of  1851,  this 
ri^t  is  recognized,  in  the  twenty-seventh 
section.  We  arc  therefore  led  to  the  con- 
clusion that  under  these  authOTltles  the  ju- 
il8dlcti<m,  in  this  case,  is  In  the  quarter  ses- 
sions, since  the  road  Is  not  one  whcdly  with- 
in the  borough  limits. 

"Should  the  court  approve  of  the  report 
of  Uie  viewers  In  opposition  to  the  vacation, 
or  the  reviewers  recommending  the  vacation? 
We  have  but  one  party  objecting  to  this  va- 


cation, to  wit  the  representative  of  the  Hay- 
wood estate.  The  estate  is  taterested  In  real 
estate  adjoining  the  street  proposed  to  be 
vacated,  upon  both  sides.  In  fact,  no  other 
property  owners  adjoin,  except  the  railway 
company's  tracks  or  right  of  way.  The  vaca- 
tion of  this  small  piece  of  street  will  not  pre- 
vent its  use  as  a  private  road  from  the  cross- 
ing to  Worman  street  The  general  borough 
act  ot  1851  does  not  repeal  the  general  road 
law  of  1836,  authorizing  the  court  of  quarter 
sessions  to  lay  out  private  roads,  although 
such  private  roads  be  entirely  within  the 
b<HX>ugh  limits.  See  Private  Road  In  Hunt- 
ingdon Borough,  1^  Pa.  St  133,  24  AO.  189. 
By  proper  action,  the  street  and  old  bridge 
may  still  be  available  to  this  particular  prop- 
erty. The  vacation  will.  In  such  case^  but 
remove  the  dangerous  grade  crossing,  and  re- 
lieve the  public  authorities  from  the  neces- 
sity of  keeping  the  road  and  bridge  in  re- 
pair. The  boroughs  of  Pottsvllle  and  Palo 
Alto,  the  county  officials,  and  the  railway 
company,  all  desire  and  urge  its  vacation. 
Large  sums  of  money  liave  been  contributed 
by  these  boroughs,  the  company,  the  county, 
and  the  electric  railway  company,  together 
amounting  to  many  thousands  of  dollars,  for 
the  construction  of  the  new  bridge.  The  ob- 
ject of  all  this  was  to  be  relieved  of  the  seri- 
ous Inconvenience  and  danger  attending  pub- 
lic travel  at  this  crossing.  Under  these  cir- 
cumstances, the  assent  of  the  court  ought 
not  now  to  be  withheld,  when  this  public  Im- 
provement has  thus  been  obtained. 

"It  Is  proper  to  say  that.  In  part,  the  state- 
ments herein  contained  In  relation  to  the  In- 
corporatloh  of  Palo  Alto,  the  original  termini 
of  the  road,  the  record  of  the  vacation  of  the 
old  .bridge,  and  the  opening  of  the  new,  are 
based  upon  matters  which  counsel  assented 
to,  and  which  are  therefore  regarded  as  facts 
in  the  case,  it  being  well  known  that  the 
truth  thereof  could  readily  be  established. 

"And  now,  September  14,  1893,  the  report 
of  the  reviewers  Is  hereby  confirmed,  the 
exceptions  being  overruled,  for  the  reasons 
above  given.  September  14,  1893.  Haywood 
estate  excepts.  Bill  sealed.  By  the  court: 
O.  P.  BechteL    [Seal]" 

P.  M.  Dunn,  for  appellant.  P.  W.  Bech- 
tel  and  John  F.  Whalen,  for  appdiee. 

PBB  CURIAM.  The  facts  of  this  case, 
and  the  questions  arising  thereon,  are  clearly 
and  accurately  stated  by  the  learned  Judge 
of  the  court  of  quarter  sessions.  In  conclud- 
ing to  dismiss  the  exceptions,  and  confirm  the 
report  of  the  viewers,  for  the  reasons  stated 
in  his  opinion,  we  think  he  was  clearly 
right  and  the  decree  Is  afilrmed  thereon. 
Decree  affirmed,  on  the  opinion  of  the  court 
below,  with  costs  to  be  i>aid  by  appellant 
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(160  Pa.  St.  150) 

HINCHMAN  V.  PHILADELPHIA  &  W.  O. 

T.  H.  CO. 

(ijupreme   Court   of    PennsjlTaiiia.    March   6, 

1884.) 

HOR8B  ASD  StBBBT   RaILBOADS— FlUNCBISB— 
NOKUBBB. 

1.  Act  March  15,  1865,  empowered  the  de- 
fendant turnpike  companr  to  bny  the  road, 
property,  and  franchise  of  the  D.  Pass.  R.  Co. 
at  any  future  judicial  sale,  defendant  thereup- 
on to  become  the  absolute  owner  thereof,  with 
the  same  franchises  and  restrictions  as  were  the 
D.  Co.'s,  and  further  permitting  defendant  to 
remove  the  track  and  superstriicture  of  the 
railroad,  and  dispose  of  the  materials,  on  condi- 
tion that  it  should,  within  three  months  after 
such  remoTSl,  put  that  part  of  the  road  in  its 
former  good  order.  Held,  that  the  act  express- 
ly walv^  forfeiture  of. the  franchise  by  nonuser, 
and  defendant,  having  bought  out  the  D.  Co.  at 
judicial  sale,  removed  and  sold  the  material, 
and  restored  the  highway,  could,  in  1S93,  re- 
build the  railroad  under  the  old  franchise. 

2.  Injunction  will  not  lie,  at  the  suit  of  a 
private  person,  to  enforce  forfeiture  of  a  char- 
ter granted  to  a  corporation  for  public  purposes. 

Appeal  from  court  of  common  pleaa,  Del- 
aware cotinty. 

Bill  by  Charles  S.  Hlnchman  agralnst  the 
Philadelphia  &  West  Chester  Turnpike  Road 
Company  for  an  Injunction.  Demurrer  sus- 
tained, and  bill  dismissed.  Plaintiff  appeals. 
Affirmed. 

Garrett  E.  Sm,edley  and  J.  McGregor  Gibb, 
for  appellant    A.  Lewis  Smith,  for  appellee. 

GREEN,  J.  By  the  act  of  March  15,  1865, 
(P.  L.  p.  356,) -the  defendant  corporation  was 
expressly  authorized  and  empowered  to  pur- 
chase the  road,  property,  and  franchises  of 
the  Delaware  County  Passenger  Railroad 
Company  at  any  Judicial  sale  thereof  to  be 
thereafter  named.  The  act  declared  tiiat 
the  said  turnpike  road  company  should  there- 
upon become  and  be  the  absolute  owners  of 
said  road,  property,  and  franchises,  and  In- 
vested with  the  like  powers,  privileges,  and 
Immimitles,  and  subject  to  the  same  restric- 
tions and  conditions,  as  the  passenger  rail- 
road company  was,  before  such  sale.  In- 
vested with  and  subject  to.  The  act  further 
provided  "that  the  said  turnpike  road  com- 
pany may  remove  the  tracks  and  superstruc- 
ture of  said  railroad  and  dispose  of  the  ma- 
terials thereof,  and  of  the  other  property  so 
purchased,  upon  condition,  however,  that 
they  shall  within  three  months  after  the  re- 
moval of  any  part  of  said  track  and  super- 
structure, restore  that  part  of  their  road  to  as 
good  order  and  condition  for  public  trard  as 
the  same  was  in  before  said  railroad  track 
was  laid."  It  is  alleged  in  the  bill  in  this 
case  tbat  the  road,  property,  and  franchises 
of  .the  passenger  railroad  company  were  duly 
sold  under  a  mortgage  thereon,  and  were 
purchased  by  the  turnpike  company  under 
the  authority  of  the  act  of  1865,  and  that  sub- 
sequently the  tmiipike  company  sold  the  cars, 
horses,  and  harness  purchased  from  the  pas- 
senger railroad  company,  and  also  the  rails 


and  oth»  iron  lately  belonging  to  tbe  pas- 
senger railroad  company.  No  complaint  is 
made  ttiat  ttie  tnmpike  company  did  not 
place  Its  road  in  as  good  condition  for  use 
afl  it  was  before  the  passenger  railroad  was  ' 
built  In  1893  the  turnpike  company  re- 
solved to  rebuild  the  railroad,  and  this  biU 
is  filed  for  an  injunction  to  prevent  tbem 
from  so  doing,  on  the  ground  that  the  tna- 
cbiae  to  build  a  passenger  railroad  was  for- 
feited by  nonnser. 

The  itoasenger  road  was  built  and  run  on 
the  tnmpike  road.  It  is  fair  to  assume, 
though  unimportant  to  this  contention,  that, 
having  proved  unremuneratlve,  it  was  aban- 
doned in  1865,  but  its  ftencfaises  were  pre- 
served by  the  legislation  above  referred  to. 
The  act  of  1865  imposed  no  restrictions  or 
limitations  upon  a  re-exercise  of  those  fran- 
chises. On  the  contrary,  it  expressly  authMv 
ized  those  things  to  be  done  which,  ordinari- 
ly, would  be  regarded  as  evidence  of  on  in- 
tention to  abandon.  When,  therefore,  the 
turnpike  company  sold  the  cars,  horses,  har- 
ness, rails,  and  Iron  formerly  belcmglng  to 
the  railroad  company,  they  did  bo  in  pursu- 
ance of  an  express  legislative  authority,  and 
Incurred  thereby  no  implication  of  abandon- 
ment or  other  disaltUlty  as  to  the  future  exer- 
cise of  their  franchise.  It  follows  that 
when  the  turnpike  company  now  desires  to 
re-exerclse  the  franchise  of  the  railroad  com- 
pany, which  belongs  to  it  by  a  lawful  and 
unrestricted  purchase,  it  cannot  be  held  to 
be  subject  to  an  implication  of  abandonment, 
and  th»efore  of  forfeiture,  resulting  from  a 
long-continued  nonexerdse  of  the  franchise. 
Such  nonexerdse,  being  a  necessary,  and 
therefore  an  intended,  result  of  the  author- 
ized sale  of  the  cars,  horses,  harness,  rails, 
and  other  iron  of  the  railroad  company,  and 
the  removal  of  the  tracks  and  superstructure 
of  the  railroad,  also  authorized  by  the  act 
of  1865,  cannot  possibly  be  a  cause  of  for- 
feiture. Notwithstanding  these  acts  thus  le- 
gitimated, the  franchise  of  the  railroad  con- 
tinued, and  was  simply  suspended,  during  Its 
period  of  nonexerdse,  and  may  therefore  be 
resumed  at  pleasure.  The  right  to  acquhre 
tbe  franchise,  and  the  concurring  right  to 
sell  the  appliances  and  move  the  tracks  of 
the  railroad  company,  being  conferred  by  the 
same  act  of  legislation,  cannot  be  held  to  be 
inconsistent  with  each  other,  and  therefore 
may  coexist  without  any  hostile  Implication. 
In  this  essential  feature  the  present  case  dif- 
fers from  all  tbe  cases  of  forfeiture  arising 
from  disuse  of  the  corporate  franchise.  Tlie 
dedsions  in  those  cases  are  therefore  inappli- 
cable to  tbe  present  The  nineteenth  section 
of  the  act  of  1849  has  no  application— First 
because  this  company  was  not  Incorporated 
under  that  act;  and,  secondly,  because  It  bos 
express  legislative  authority  to  do  the  very 
things  which  are  set  up  as  the  cause  of  tar- 
feiture.  We  also  fuUy  agree  with  the  learn- 
ed court  below  that  no  charter  to  a  corpora- 
tion for  public  purposes  can  be  forfeited  ex- 
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ceirt  br  Hw  tiommonwefllth  in  a  proceeding 
for  that  direct  parpoBe.  Com.  t.  AUeghedijr 
Bridge  Co,  20  Pa.  Bt.  185,  and  maaj  other 
Jodgment  affirmed. 


am  Pa.  Bt  iM) 

HARRISON  et  al.  t.  RBBVES  et  aL 

(Supreme   Court   of   Penngylvania.    March   6, 
1894.) 

CoiraaicT  TO  Foxmsa  IliTSBiALa — Combtrdotiox 
— REDCcrnoii  o»  Fbicb. 
A  building  contractor  who  hai  arranged 
with  a  sabcontractor  for  material*  for  fire- 
placee,  to  be  estimated  at  a  certain  price  for 
each  fireplace,  the  owner  of  the  bnuding  to 
"have  the  prirllege  of  selecting  all  these  mate- 
rials within  the  above  figures?'  is  entitled,  in 
■etUing  with  the  snbcontxactor,  to  a  credit  for 
the  amount  by  which  snch  estimated  price  ex- 
ceeds the  price  of  fireplace  materials  selected 
by  the  ownM',  and  actaally  osed. 

Appeal  from  court  of  common  pleas,  Phlla- 
delphifi  county;  Gordon,  Judge. 

Assumpsit  by  Charles  H.  Harrison  and  O. 
W.  Sorland,  trading  as  W.  H.  Hairiaon  & 
Bro.,  against  Stacy,  Henry,  and  Albert  A 
Beeves,  trading  as  Stacy  Reeres  &  Sons. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Reversed. 

The  facts  were  as  follows:  Mrs.  Slnnldc- 
son  being  abont  to  erect  a  bouse  In  Phllar 
ddphia,  the  building  contract,  together  with 
the  plans  and  speolflcations,  were  prepared 
therefor  by  Addison  Hutton,  architect  The 
pertinent  parts  were  as  follows:  "The  cfsa- 
tractor  shall  execute  the  work  in  accordance 
with  the  drawings  and  the  following  specifi- 
cations, prepared  by  Addison  Hutton,  archi- 
tect, to  whom  all  questions  as  to  their  true  In- 
terpretation shall  be  ref^red,  and  whose  de- 
cision thereupon  shall  be  final  and  conclusive, 
and  thoroughly  binding  upon  said  contractor 
and  his  subcontractors.  He  shall  make 
changes  from  <Higlnal  design,  if  so  reqtdred 
by  the  owner,  without  any  claim  for  vltla- 
tlOB  of  the  contract  *  •  *  Payments  on 
account  wQl  be  made  upon  certificates  Issued 
by  the  architect  •  •  •  TUes:  *  •  • 
The  new  tiles  for  fireplace  fronts  and  hearths 
to  be  estimated  at  940  each,  each  fireplace 
set  complete,  and  the  grates  or  backs  and 
Jambs  are  to  be  Included  also  In  this  pro- 
posal at  $40  each.  The  owner  la  to  have  the 
privilege  of  sheeting  these  articles  within  the 
above  figureSL"  The  contract,  plans,  and 
speciflcations  having  been  submitted  by  Stacy 
Beeves  &  Sons,  who  were  to  undertake  the 
whole  worit,  to  various  persons,  bids  were 
received  from  such  persons  for  doing  portions 
th«eof  as  subcontractors.  Among  these  per- 
sons were  W.  H.  Harrison  &  Bro.,  the  plain- 
tiffs, who,  July  11, 1880,  made  a  bid  in  writing, 
engaging  to  supply  and  set  in  the  said  bouse, 
according  to  the  said  plans  and  specifica- 
tions, the  tile  work  In  kitchen  and  bath 
rooms,  the  backs  and  Jambs  and  tOe  hearths 
and  facings,  the  range  work  and  boiler,  and 
to  remove  the  fireplace  In  the  parlor,  dining 


room,  and  library,  with  the  tile  beartlm  and 
fftdngs,  for  $1,76S.  July  17, 1800,  they  agreed 
to  do  certain  work  (In  part  included  in  their 
bid  of  July  U,  1890)  for  $266;  the  two  con- 
tracts, takoi  together,  to  do  the  whole  work 
therein  spedfled  being  $1,778.  During  the 
progress  of  the  worli,  the  Harrisons  furnished 
other  wwk  and  materials,  not  included  In 
their  first  estimates,  which  (less  certain  work 
vrfaich  was  Included,  but  was  not  performed, 
valued  at  $266)  amounted  to  $888.50.  The 
total  amount,  therefore,  which  wonld  have 
been  due  them  If  all  the  work  had  bisen  done 
precisely  as  originally  estimated  for  by  phitn- 
tlfls,  and  without  kaj  sdectk>n  having  been 
made  by  Mrs.  SInnlckson,  (less  the  $266,) 
would  have  been  $2,067.60;  bat  Mrs.  SInnlck- 
son sheeted  fireplaces  at  lower  prices  satis- 
factory to  her,  and  plaintiffs,  by  their  letter 
of  May  6,  1881,  estimated  for  13  fir^klaces 
at  $687,  giving  the  prices  at  which  they  would 
funilsh  each.  This  proposal  was  accepted 
by  the  architect  by  letter  of  May  8,  1881. 
There  was  a  subsequent  credit  of  $25,  redu- 
cing this  bid  from  $697  to  $672.  The  IS  fire- 
places, according  to  the  original  estimates, 
were  to  cost  $80  each,  or  $1,040  in  all.  Tb6 
value  of  the  work  actually  done  (according 
to  Mrs.  Sinnlckson's  selections,  and  plain- 
tiffs' subsequent  bids)  amounted,  not  to  $1,- 
040,  but  to  $572,— a  difference  of  $468.  The 
verdict,  under  the  direction  of  the  court,  was 
In  favor  of  plaintiffs  for  $704.14.  Defend- 
ants also  offered  to  prove  that  the  matters 
in  controversy  having  been  submitted  to  the 
architect  tmder  the  provisions  <rf  the  original 
contract  and  speclflcatloos,  an  award  was 
made  that  nothing  is  due  plaintiffs  by  defend- 
ants. The  coort  rejected  this  testimony.  Plain- 
tiffs admitted  that  they  had  examined  tite  con- 
tract and  spedficatlMU  before  making  their 
bids,  though  they  averred  that  they  had  not 
noticed  this  particular  provision  requiring 
submisslMX  to  the  architect 

Bdward  F.  Pngh  and  Heniy  Flanders,  tor 
appellants.   Wm.  Henry  Lex,  for  appellees. 

OSBBN,  J.  We  think  the  learned  court  be- 
low was  in  error  in  giving  a  binding  Instmo- 
tlon  to  the  Jury  to  find  for  the  plalntifls  the 
designated  sum  of  $645.  The  amount  if  any^ 
to  which  the  plalntifls  were  entitled,  was  ^ 
disputed  question  of  fact,  which  could  only 
be  decided  by  the  Jury.  There  was  oonfilct- 
Ing  testimony  on  that  subject;  the  defend- 
ants claiming  that  the  plaintiffs  had  been 
paid  In  full,  and  were  entitled  to  nothing. 
The  credibility  of  the  witnesses,  the  several 
payments  made  on  acconnt,  the  question 
whether  the  plaintiffs  had  furnished  fire- 
place fronts  and  hearths  at  $40  ^ach,  and 
grates  or  backs  and  Jambs  at  $40  each,  or 
others  in  their  places  at  a  lower  price  se- 
lected by  Mrs.  SInnlckson,  in  conformity  with 
a  right  of  such  selection  on  her  part  under 
the  original  contract  were  all  matters  for  the 
consideration    of   the   Jury.     The    question 
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whether  Mrs.  Sinnlckson  had  a  right  to  se- 
lect fronts  and  hearths,  and  grates  or  backs 
and  Jambs,  at  a  lower  price  than  $40  each, 
and  to  have  the  contract  price  abated  by  the 
difference  In  price,  was  a  question  of  the  con- 
struction of  the  contract,  and  therefore  for 
the  court  But  that  question  is  not  present* 
ed  In  the  charge,  nor  in  any  points  submit- 
ted on  either  side.  We  are  very  clear,  how- 
erer,  that  she  did  have  the  right  to  make 
such  selection,  and,  if  she  did  so  sdect,  she 
was  entitled  to  have  credit  on  the  contract 
price  for  the  difference  in  the  price  as  against 
the  original  contractors;  and  that  they  had 
the  right  to  a  similar '  credit  against  the 
plalntUb,  who  contracted  with  them  for  this 
part  of  the  work.  The  privilege  of  selecting 
these  articles  at  a  lower  price  than  $40  each 
would  be  meaningless  if  she  was  to  receive 
no  benefit  from  such  selection. 

It  is  somewhat  doubtful  whether  the  plain- 
tlffa  would  be  bound  by  the  conclusive  arbi- 
tration of  the  architect  We  have  not  the 
whole  contract  between  the  owner  and  the 
defendants  before  us,  and  do  not  know 
whether  a  knowledge  of  its  entire  contents 
would  affect  the  question  or  not;  but  the  let- 
ter of  the  plaintiffs  to  the  defendants  dated 
July  11,  1890,  distinctly  proposed  to  supply 
the  work  and  materials  in  question  according 
to  the  plans  and  specifications  of  the  archi- 
tect,  and  the  subsequent  correspondence  be- 
tween the  plaintiffs  and  the  architect  indicates 
that  all  the  plaintiffs'  work  was  furnished 
under  and  In  accordance  with  the  plans  and 
speciflcatlons  of  the  architect,  and  subject  to 
his  immediate  supervision  and  control. 
Moreover,  the  plaintlfb'  letter  and  proposal 
to  the  architect  dated  May  6,  1891,  contain 
a  distinct  memorandum  of  the  selection  by 
Mrs.  Slnnickson  of  the  articles  in  question 
at  much  reduced  prices,  recognized  and  ac- 
knowledged by  the  plaintiffs,  and,  as  we  un- 
derstand, an  agreement  to  place  them  all  in 
at  the  prices  named,  amounting  to  $597,  In- 
stead of  $1,040,  which  would  be  the  original 
contract  price  at  $40  each.  We  are  at  a  loss 
to  discover  upon  what  principle  the  plaintiffs 
can  claim  to  recover  $1,040  for  work  which 
they  apparently  agreed  in  writing  to  do  for 
$597.  The  idea  that  the  owner,  if  she  select- 
ed articles  costing  less  than  $1,040,  was  nev- 
ertheless bound  to  pay  that  price  because  the 
expression  in  the  contract  giving  her  the 
right  of  selection  was  "within  the  above 
figures,"  Is  altogether  untenable.  We  can- 
not sanction  It  in  any  point  of  view.  Now, 
while  the  determination  of  such  a  question  as 
this  was  probably  not  within  the  function  of 
the  architect,  acting  as  arbitrator,  we  in- 
cline to  think  that  the  defendants'  offer  to 
prove  the  reference  to,  and  action  by,  the  ar- 
bitrator should  have  been  received,  leaving 
the  consideration  of  its  effect  for  the  sub- 
sequent action  of  the  court  upon  all  the  testi- 
mony. It  probably  would  have  but  little 
'effect  on  the  cause,  because  the  contention 
between  the  parties  seems  to  turn  upon  the 


question  whether  the  plaintiffs  are  entitled 
to  charge  the  defendants  $1,040  for  *iie  fire- 
place fronts  and  grates,  or  backs  and  Jambs, 
or  $5TC;  and  on  that  subject  we  think,  as 
we  are  at  present  advised,  that  they  can  only 
charge  the  lower  snm.  The  plaintiff  Charles 
H.  Harrison,  being  on  the  witness  stand, 
admitted  that  he  had  seen  and  read  the 
original  specifications,  and  he  read  from  them 
on  the  stand  the  portion  relating  to  this  sub- 
ject It  is  as  follows:  "The  new  tiles  for 
fireplace  fronts  and  hearths  to  be  estimated 
at  $40  each,  each  fireplace  set  complete,  and 
the  grates  or  backs  and  Jambs  are  to  be  In- 
cluded also  in  this  proposal  at  $40  each.  The 
owner  is  to  have  the  privilege  of  selecting 
all  these  articles  within  the  above  figures." 
It  will  be  observed  that  the  figure  $40  each 
was  only  an  estimated  figure,  and  was  sub- 
ject to  the  owner's  right  to  select  all  the 
articles  "within  the  above  figures;"  that  Is, 
at  lower  figures.  Tbe  witnesses  also  admit- 
ted that  the  owner  had  the  right  of  selection 
within  the  figures,  that  she  had  made  such 
selection,  and  that  the  fireplaces,  backs,  and 
Jambs  which  she  so  selected  he  bad  put  in. 
His  own  proposition  of  May  6,  1891,  to  put 
these  in  at  a  cost  of  $597,  was  followed  by  a 
letter  from  the  architect  dated  May  »,  1891, 
directing  the  plaintiffs  to  put  them  In  at 
that  price,  and  to  do  it  as  a  part  of  the 
plaintiffs'  contract  with  Stacy  Reeves  &  Sons, 
reporting  the  same  to  them.  As  we  under- 
stand, all  this  was  done,  and  it  certainly 
would  be  a  matter  for  the  Jury  to  decide 
whether  the  work  was  put  In  at  the  price  thus 
proposed,  and  accepted  or  not.  The  assign- 
ments of  error  are  all  sustained.  Judgment 
reversed,  and  new  venire  awarded. 

aeo  Pa.  SL  129) 
SOMMEB  V.  GELMORBJ. 
(Supreme  Court  of  Pennsylvania.     March  6, 
1S94.) 

QaBNISBMBNT— lAABILITlKS  OF  aABKISaSB  —  Evi- 

PENCS  OF  Collusion — ^Tbial. 

1.  In  garnishment  it  appeared  that  after 
plaintiff  had  attached  a  debt  due  the  principal 
defendant  on  a  judgment  entered  on  a  judgment 
note,  the  garnishee  denied  his  indebtedness, 
paid  off  a  previous  gamisher,  caused  the  judg- 
ment to  be  opened,  and  obtained  a  verdict  in 
his  favor;  that  there  were  variations  between 
the  testimony  of  the  garnishee  and  his  previous 
affidavits  in  the  suits  against  him  by  the  prin- 
cipal defendant  and  the  previons  attaching  gar- 
nisher;  and  that  the  garnishee  had  made  state- 
ments which  tended  to  show  an  arrangement 
between  the  ganushee  and  the  principal  def«id- 
ant  by  which  the  verdict  for  the  garnishee  at 
the  retrial  was  obtained.  Hdd,  that  such  evi- 
dence was  competent  to  show  whether  the  ver- 
dict at  the  retrial  was  obtained  by  fraud. 

2.  Declarations  of  the  garnishee  and  the 
principal  debtor  in  reference  to  the  garnishee's 
debt  are  competent  evidence,  where  ground  baa 
been  laid  for  a  claim  of  fraudulent  combination 
between  them  to  deprive  the  gamisher  <^  the 
benefit  of  his  attachment 

3.  It  is  error  to  neither  affirm  nor  refuse 
requests  to  charge. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 
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GarniBhment  proceedings  by  Andrew  Som- 
mer,  to  the  use  of  Mary  F.  Lathrop,  as  ad- 
ministratrix of  John  Lathrop,  deceased, 
against  William  J.  Gllmore,  as  gamlsliee  of 
Ransom  Rogers.  From  a  judgment  for  the 
garnishee,  plaintiff  appeals.     Reversed. 

William  J.  Gllmore  was  lessee  of  the  Na- 
tional Theater,  Philadelphia,  at  a  r«ital  of 
$170  per  week.  Gllmore  was  a  young  man 
without  means,  and  his  security  on  the  lease, 
and  financial  backer,  was  Ransom  Rogers,  a 
lawyer.  Gllmore  was  tmsucceasful  In  the 
business,  and  on  June  4, 1875,  at  a  settlement 
tietween  Gllmore  and  Rogers,  It  was  found 
that  Gllmore  was  Indebted  to  Rogers  in  the 
sum  of  $5,381.21,  tor  whloh  Gllmore  executed, 
in  favor  of  Rogers,  a  Judgment  note;  Judg- 
ment was  eatered  on  the  note  by  Rogers 
against  Gllmore,  to  June  term,  1875,  (No.  194,) 
common  pleas  No.  2,  of  Philadelphia  county, 
and  execution  issued  thereon  In  September, 
1875,  by  Rogers,  which  was  returned  by  the 
sheriff,  "Nulla  bona."  From  June,  1875,  unr 
til  1882,  GUmore  was  insolvent.  SoOn  after 
the  Judgment  note  was  executed,  Gllmore 
left  Philadelphia,  and  went  to  Baltimore, 
whae  he  again  failed,  In  1879,  and  was  then 
followed  by  his  creditors  to  Philadelphia. 
About  1880,  Gllmore,  having  secured  a  half 
interest  In  the  lease  of  the  Grand  Central 
llieater,  which,  on  account  of  his  creditors, 
he  held  in  the  name  of  another,  (Mr.  Galla- 
gher,) began  to  make  money  rapidly.  On  Oc- 
tober 10,  1882,  Mary  F.  Lathrop,  the  plaintiff 
herein,— a  Judgment  creditor  of  Rogers,— at- 
tached in  the  hands  of  Gllmore  the  debt  due 
by  him  to  Rogers  on  the  Judgment  of  Rogers  v. 
Gllmore,  aforesaid.  In  1879  Rogers  had  be- 
come a  fugitive  from  Justice,  and  had  never 
returned  to  Philadelphia.  During  his  absence 
the  said  Rogers  made  frequent  Inquiries  of 
his  friends  in  Philadelidila  about  the  finan- 
cial condition  of  Gllmore,  with  a  view  of  col- 
lecting his  Judgment,  if  possible,  and  as  late 
as  December  5,  1881,  he  wrote  a  letter  from 
Chicago,  111.,  to  D.  B.  Taylor,  Esq.,  of  Phila- 
delphia, in  reference  to  the  collection  of  the 
said  Judgment,  in  which  letter  Rogers  stated 
that  Gllmore  was  also  Indebted  to  him  on  an 
open  and  unsettled  account  incurred  subse- 
quently to  the  settlement  out  of  which  the 
Judgment  referred  to  grew. 

Reeve  L.  Knight,  having  obtained  Judgment 
against  Ransom  Rogers  on  December  3,  1881, 
issued  an  attachment  sur  Judgment,  and  at- 
tached, in  the  hands  of  Gllmore,  this  same 
debt  due  on  the  same  Judgment  of  Rogers  v. 
Oilmore.  On  September  28,  1882,  Lydla  P. 
Palmer  issued  a  foreign  attachment  against 
Rogers,  and  attached  the  debt  due  by  Gll- 
more to  said  Rogers,  as  represented  by 
said  Judgment  These  three  claims  against 
Rogers,  together,  amounted  to  over  $11,000, 
with  interest,  or  exceeded  in  amount  the  debt 
due  by  GUmore  to  Rogers  in  the  said  Judg- 
ment, Gllmore,  seeing  this  in  the  fall  of 
1882,  ttttet  the  service  of  the  said  attach- 
ments on  him,  told  his  partner,  Mr.  Galla- 


gher, that  thetot  was  nothing  which  Rogers 
could  then  receive  on  his  Judgment  note 
against  him,  and  that  be  (Gllmore)  tibought 
he  could  find  him,  (Rogers,)  and  that  be 
would  go  and  look  him  up,  and  see  If  he 
could  not  make  an  arrangement  with  him. ' 
Gllmore  did  go.  He  was  gone  three  or  four 
days.  When  he  returned  to  Philadelphia,  he 
informed  Mr.  Gallagher  that  he  had  foimd 
Rogers  in  Virginia;  that  he  made  arrange- 
ments with  Rogers,  and  brought  blm  to  Phil- 
adelphia; that  he  (GUmore)  telegraphed  his 
attorney,  Mr.  Kneass,  at  Philadelphia,  to 
secure  Mr.  Hopple  to  act  as  attorney  for 
Sogers,  and  to  meet  the  train  at  the  station 
at  Philadelphia;  that  the  attorney  met  the 
train,  and  as  Rogers  did  not  want  to  get  off 
the  cars,  fearing  that  he  might  be  arrested, 
the  attorney  got  on  the  train,  and  rode  on  to 
Trenton,  N.  J.,  to  get  instructions  from  Rog- 
ers. In  pursuance  of  GUmore's  understand- 
ing with  Rog»s,  and  in  pursuance  of  Rog- 
ers' Instruction  to  him,  the  attorn^  of  Rog- 
eea  imited  with  Mr.  Kneass,  the  attorney  of 
GUmore,  in  an  api^cation  to  common  pleas 
No.  2  of  Philadelphia  to  open  the  said  Judg- 
ment of  Rogers  v.  GUmore,  and  let  the  de- 
fendant into  a  defense.  Both  the  attMney 
for  Rogers,  the  plaintiff,  and  the  attorney  for 
GUmore,  the  defendant  entered  their  ap- 
pearances before  the  commissioners,  taking 
depositions  under  the  rule,  on  behalf  of  the 
rule  to  open  the  Judgment  The  only  person 
permitted  by  the  court  of  common  pleas  No. 
2  to  appear  and  oppose  the  Joint  efforts  of 
the  plaintiff  and  defendant  to  open  and  set 
aside  the  Judgment  of  Rogers  y.  GUmore  was 
Reeve  L.  Knight,  he  having  obtained  Judg^ 
ment  against  GUmore,  as  garnishee.  The 
depositions  under  the  rule  to  open  the  Judg- 
ment were  protracted.  Finally,  in  1888,  the 
said  GUmore  paid  Reeve  L.  Knight  (the  olhly 
attaching  creditor  who  was  permitted  by 
common  pleas  No.  2  to  defend  the  Judgment) 
$850.  The  amount  of  Knight's  Judgment 
against  said  Rogers  was  $724.36.  Reeve  L. 
Knight,  the  only  person  who  could  oppose  the 
rule  to  open  the  said  Judgment,  having  thus 
been  removed  from  the  case,  the  rule  to  open 
the  Judgment  was  made  absolute,  and  on  the 
12th  day  of  November,  1888,  a  Jury  trial  was 
had  on  the  Judgment  note,  which  resulted  In 
a  VM^ct  tor  GUmore. 

From  the  date  of  the  said  Judgment  note 
of  $5,381.21  up  almost  to  the  date  of  the  said 
attachments  against  GUmore,  garnishee,  Rog- 
ers, on  numerous  occasions,  had  declared  that 
GUmore  was  Justly  Indebted  to  him  in  the 
amount  of  the  said  Judgment  note,  and  also 
on  a  UabUIty  subsequently  Incurred,  and  is- 
sued execution  on  said  Judgment;  and  on 
December  5,  1881,  Rogers  wrote  from  Chi- 
cago, IlL,  to  D.  B.  Taylor,  Esq.,  to  the  same 
effect,  and  refused  to  give  Mr.  Taylor  Mie- 
half  of  the  said  Judgment  against  GUmore  for 
collection.  Notwithstanding  these  facts,  aft- 
er the  attachments  were  served  on  GUmore, 
and  aftar  GUmore  found  Rogers  in  Yirginia 
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and  made  bis  ammgementa,  with  hipi,  Bog- 
en,  through  his  counsel,  united  with  Gllmore 
to  open  said  Judgment  and  procure  a  verdict 
In  favor  of  Ollmore;  and  at  the  trial  in  com- 
mon pleas  Na  2,  (fovemher  12,  1888,  the 
plaintiff,  Rogers,  through  his  counsel,  stated 
to  the  Jury  that  the  said  note  was  given  with- 
out any  consideration,  and  that  their  verdict 
ought  to  be  given  In  favor  of  Ollmore,  the 
defendant.  At  no  time  prior  to  the  service 
of  the  snld  attachments  on  Gllmore  did  he 
ever  deny  his  Indebtedness '  on  the  said  Judg- 
ment note  to  Bogers.  Nor  did  Gllmore,  at 
the  time  when  execution  was  issued  on  the 
said  Judgment  note.  In  September,  1875,  or 
at  any  time  thereafter,  either  deny  his  said 
indebtedness,  or  make  any  effort  to  have  the 
said  Judgment  opmed.  And,  Immediately 
aftw  the  attachm^its  were  served  <»  him, 
Gllmore  admitted  to  his  partner,  Mr.  Galla- 
gher, In  1882,  that  he  was  indebted  to  Bog- 
ers on  his  note,  and  said  that  Bogers  could 
then  get  nothing  on  account  of  the  debt. 
After  the  attachments  were  s^ved  on  Oil- 
more,  and  before  he  found  Bogers  In  Virginia, 
Ollmore  made  two  affidavits  in  reference  to 
the  consideration  of  the  said  Judgment  note. 
At  the  trial  in  Rogers  v.  Gllmore,  November 
12,  1888,  after  he  had  found  Bogers,  and  ar- 
ranged with  him,  GUmore  told  a  story  as  to 
the  consideration  of  the  said  Judgment  note 
entirely  different  from  his  said  affidavits. 

The  coiu-t  below  ruled  out  all  offers  by  the 
plaintiff  to  prove  the  admissions  and  declara- 
tions, verbal  and  written,  made  by  Bogera 
at  and  from  the  date  of  said  Judgment  note 
up  to  the  time  of  the  service  of  the  said  three 
attachm^its  on  Gilmore,  and  up  to  the  time 
of  the  combination  made  between  Bogers  and 
Gilmore  to  set  aside  the  Judgment  of  Bogers 
V.  GUmore,  which  offers  were  for  the  purpose 
of  showing  that  the  acts  done  and  statements 
made  by  Bogers  in  pursuance  of  his  arrange- 
ment with  Gilmore,  which  resulted  in  a  ver- 
dict in  favor  of  Gilmore,  were  false  and 
fraudulent 

Plaintiff'  requested  the  following  charges, 
but  the  trial  coivt  neither  gave  them  nor  con- 
sidered them  in  the  charge:  "First.  If  the 
Jury  find  that  the  trial  in  commtHi  pleas  Na 
2,  November  12,  1888,  in  case  Bogers  v.  Oil- 
more,  (m  the  Judgment  note  of  $5,381.21  exe- 
cuted by  Gllmore  in  favor  of  Rogers,  was  a 
sham  trial,  and  that  the  verdict  therein  was 
obtained  by  a  combination  between  said  Bog- 
ers And  Gllmore  for  the  purpose  of  defraud- 
ing,the  plaintiff  and  the  other  creditors  who 
had  previously  attached  the  debt  due  on  the 
said  Judgment  In  the  said  case  of  Rogers  v. 
Gllmore,  then,  the  verdict  in  favor  of  Gilmore 
in  said  case  is  null  and  void  as  to  this  plain- 
tiff, and  she  is  entitled  to  recover,  notwith- 
standing said  verdict  Second.  The  entire 
series  of  acts  and  declarations  made  by  either 
Rogers  or  Gilmore  in  reference  to  the  cqa- 
sideratioD  of  the  said  Judgment  note  of  $5,- 
381.21  before  and  after  the  plaintiff  and  the 
other  creditors  attached  said  Judgment  are  to 


be  considered  together,  for  the  purpose  of 
determining  whether  or  not  the  testimony  of 
Ollmore— the  only  witness— at  the  trial  in 
Rogers  v.  Gilmore  as  to  the  consideration  of 
said  note  of  $6,381.21,  a^d  the  statements 
made  by  Bogers,  or  by  his  directions,  at  said 
trial,  as  to  the  consideration  of  said  note,  were 
false,  and  known  to  them  to  be  false  at  the 
time,  and  made  by  them  (the  said  Rogers  and 
Gilmore)  to  carry. out  a  combination  to  de- 
firaud  the  plaintiff  and  the  other  attaching 
creditors.  Third.  If  the  Jury  llads  that  the 
evidence  shows  or  tends  to  show  that  there 
was  ft  combination  between  Rogers  and  Gil- 
more to  open  the  Judgment  in  the  case  of 
Rogers  v.  GUmore,  and  obtain  a  verdict  in 
favor  of  Gllmore  on  sold  Judgmeit  note  of 
$5,381.21,  on  the  ground  that  said  note  was 
given  without  consideration,  for  the  purpose 
of  defrauding  the  plaintiff  and  the  other  at- 
taching creditors,  then  aU  the  acts,  declara- 
tions, letters,  and  admissions  of  either  Rog- 
ers or  Gllmore,  which  show  and  tend  to  show 
that  Gilmore  was,  at  the  time  the  attach- 
ment was  served  on  him  in  this  case,  Justly 
indebted  to  Bogers,  and  that  said  note  was 
given  for  a  Just  debt,  and  was  Justly  due, 
and  tliat  the  said  trial  was  a  sham  trial,  arc 
evidence  to  Itind  the  other  party  to  that  sham 
trial,  although  not  mad6  in  bis  presence. 
Fourth.  If  the  Jury  find  that  GUmore  was  in- 
debted to  Bogers  on  the  said  note  $5,381.21 
at  the  time  it  was  attached  by  plaintiff  in  the 
bands  of  Gilmore^  then  the  plaintiff  in  this 
case  is  entitled  to  a  verdict  against  GUmore 
for  the  amount  of  her  Judgment  against  Rog- 
ers, and  interest,  the  debt  due  by  Gilmore 
to  Bogers  being  larger  in  amount  than  the 
debt  due  by  Bogers  to  the  plaintUT." 

8.  Morris  Wain,  J.  S.  Freemann,  and  John  F. 
Keator,  for  appellant. 

MITCJaELL,  3.  This  case  grows  out  of 
the  same  transactions,  and  raises  the  same 
questions,  as  Palmer  v.  Gllmcve,  148  Pa.  St 
48,  23  Atl.  1041;  and  the  evidence  offered 
on  the  part  of  plaintiff  was  admissible,  for 
the  reasons  there  given.  The  defense— or 
one  of  the  defenses— of  GUmore  to  the  note 
given  by  him  to  Rogers  was  that  it  never 
represented  a  real  debt.  The  letter  of  Bog- 
ers to  Taylor,  and  the  offer  of  the  testimony 
of  Mrs.  Palmer,  tended  to  prove  the  con- 
trary, and,  ground  having  been  laid  for  the 
claim  of  fraudulent  combination  between  GU- 
more and  Bogers  to  deprive  plaintiff  of  the 
benefit  of  his  attachment,  the  declarations, 
written  or  verbal,  of  either,  in  reference  to 
the  debt,  became  competent  evidence. 

The  plaintiff  presented  foiu-  points,  of 
which  no  notice  was  taken;  and  we  cannot 
regard  the  charge  as  even  In  substance  cov- 
ering them,  even  if  it  were  otherwise  a  fair 
and  Judicial  presentation  of  the  case.  Tb^ 
were  entitled  to  a  definite  answer,  either  in 
affirmance  or  refusal.  Judgment  rere'sed, 
and  venire  de  novo  award^ 
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MOWBY  T,  HAHHIS. 

(Supreme  Conrt  of  Rhode  Iilaiid.     March  17, 

1804.) 

Action  bt  ADMiHisTRAToa  —  LiuiTATiose  —  Ap- 

POIKTMBNT  OT  ADMINISTRATOR — APPEAL. 

The  "one  year  after  the  giantiDK  of  let- 
ters *  •  •  of  administration"  allowed  an  ad- 
ministrator by  Pub.  St.  c.  206,  8  7,  within 
which  to  commence  an  action  on  a  claim,  which 
otherwise  would  be  barred,  commences  to  ran 
on  the  appointment  and  qualification  of  an  aid- 
ministrator,  though  the  decree  appointing  him 
is  reversed  on  appeal.  Pub.  St.  c.  181,  |  7,  de- 
claring that  in  case  of  an  appeal  from  a  decree 
of  probate  its  operation  shall  be  suspended  till 
affirmed,  provided  that  if  the  decree  grant  let- 
ters of  acmiinistration  the  administrator  on  giv- 
ing bond  may  collect  credits  of  intestate  as 
thoingh  no  appeal  had  been  taken. 

Action  by  Marquis  D.  L.  Mo-wry,  adminis- 
trator, against  Wanton  M.  Harris.  Defend- 
ant demurs  to  plaintiff's  replication  to  de- 
fendant's pleas  of  limitation.  Demurrer  sus- 
tained. 

MarqulB  D.  L.  Mowry,  in  pro.  p«.  Cooke 
&  Angell,  for  defendant 

TUtUNGHAST,  J.  This  is  assumpsit  to 
recover  the  amount  claimed  to  be  due  on  a 
promissory  note  for  the  stmi  of  |221,  dated 
April  6,  1885,  and  payable  on  demand,  with 
interest  In  addition  to  the  plea  of  the  gen- 
eral issue,  the  defendant  has  filed  two  pleas 
In  bar,  in  the  first  of  which  he  sets  np  that  at 
any  time  within  six  years  he  never  promised 
in  manner  and  form  as  the  plaintiff  has  de- 
clared against  him,  and  in  the  second  of 
which  he  sets  up  that  the  plaintiff's  cause  of 
action,  if  any  he  lias,  did  not  accrue  to  him 
at  any  time  within  six  years  next  before  the 
commencement  of  his  said  action;  to  which 
said  pleas  the  plaintiff  has  filed  the  follow- 
ing replication,  viz.:  "And  the  said  plaintiff, 
for  replication  to  the  defendant's  second  and 
third  pleas  above  pleaded,  says  that  by  any- 
thing by  the  said  Wanton  M.  Harris,  defend- 
ant, in  his  second  and  third  pleas  above 
pleaded  In  bar  alleged  ought  not  to  be  pre- 
clnded  from  having  and  maintaining  his  'ac- 
tion aforesaid  against  the  said  Wanton  M. 
Harris,  defendant,  because  he  says  that  the 
said  Van  Buren  Mowry,  to  whom  the  said 
action  accrued,  and  before  the  time  limited 
for  bringing  the  said  action  on  the  17th  day 
ot.  January,  1890,  at  Smlthfleld,  in  the  coun- 
ty of  Providence,  and  state  of  Rhode  Island, 
died,  and  the  several  causes  of  action  in  said 
declaration  mentioned  accrued  to  said  Van 
Buren  Mowry  within  six  years  next  preced- 
ing the  time  of  the  death  of  said  Van  Buren 
Mowry,  and  the  said  several  causes  of  acticm 
survived  the  death  of  said  Van  Buren  Mowry, 
and  an  action  thereof  and  thereon  might  have 
been  sued  and  prosecuted  by  said  Van  Buren 
Mowry  at  the  tlm«  of  his  death;  and  after  the 
death  of  said  Van  Buren  Mowry,  Wanton  M. 
Harris,  of  the  city  of  Woqnsocket  in  the 
county  of  Providence,  and  others,  made  ap- 
plication in  wrilng  to  the  qourt  of  probate 
v.28A.no.l2— 12 


of  said  town  of  Smlthfleld,  praying  that 
Daniel  W.  Latham,  of  said  town  of  Smith- 
field,  might  be  appointed  administrator  of 
the  estate  of  said  Van  Buren  Mowry,  de- 
ceased, and  said  court  of  probate,  on  the  29th 
Ofiy  of  March,  1890,  made  a  decree  appointing 
said  Daniel  W.  Latham  administrator  of 
the  estate  of  said  Van  Buren  Mowry,  de- 
ceased, and  said  Daniel  W.  Latham  qualified 
under  said  appointment  according  to  law; 
and  Marquis  D.  L.  Mowry,  of  the  town  of 
North  Smlthfleld,  in  said  county  and  state, 
guardian  of  the  person  and  estate  of  Bd- 
win  H.  Mowry,  of  said  North  Smithfl^d, 
brother  and  next  of  kin  of  said  Van  Buren 
Mowry,  deceased,  appealed  from  said  decree 
of  said  court  of  probate  so  appointing  said 
Latham  administrator  to  the  Octob^  term  of 
the  supreme  court  for  the  coimty  of  Provi- 
dence, to  be  holden  at  Providence,  within 
and  fw  the  county  of  Providence,  on  the  first 
Monday  of  October,  1890,  and  duly  entered 
his  appeal  at  said  term  of  said  supreme  court 
and  said  appeal  was  continued  from  term  to 
term  of  said  court  until  the  April  term  there- 
of, 1891;  and  such  proceedings  were  had 
thereon  upon  said  appeal  at  said  April  term 
that  on  August  1,  1891,  said  supreme  court 
ordered  that  the  decree  of  the  probate  court 
of  Smlthfleld  appointing  Daniel  W.  Latham 
administrator  be  reversed,  and  that  said  pro- 
bate court  is  directed  to  appoint  the  said 
Marquis  D.  L.  Mowry,  If  a  suitable  person; 
and  thereupon  such  proceedings  were  had  by 
said  cotu-t  of  probate  that  on  the  26th  .day  of 
Septemb»',  1891,  said  court  of  probate  ap- 
pointed Marquis  D.  L.  Mowry,  the  plaintiff, 
administrator  of  the  estate  of  Van  Buren 
Mowry,  deceased,  and  said  Marquis  D.  L. 
Mowry  qualifled  under  said  appointment  ac- 
cording to  law,  and  within  one  year  after 
granting  letters  of  administration  to  said 
plaintiff,  to  wit,  on  the  21st  day  of  Novem- 
ber, 1891,  the  plaintiff  commenced  bis  pres- 
ent action,  and  declared  In  the  same  for  the 
several  causes  of  action  aforementioned;  and 
all  this  he  Is  ready  to  verify;  wherefore  he 
prays  Judgment  and  his  damages,"  etc.,  "to 
be  adjudged  to  him,"  etc.  To  this  replica- 
tion the  defendant  has  filed  the  following  de- 
murrer, viz.:  'And  the  said  defendant  saitb 
that  the  replication  of  the  plaintiff  to  the 
second  and  third  pleas  of  the  said  defend- 
ant, and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient  in 
law  for  the  said  plaintiff  to  have  or  maintain 
his  aforesaid  action  thereof  against  the  said 
defendant,  and  that  he,  the  said  defendant, 
is  not  bound  by  lafr  to  answer  the  same,  and 
he  states  and  shows  to  the  court  here  the  fol- 
lowing cause  of  demurrer  in  law  to  the  repli- 
cation, that  Is  to  say:  The  period  of  time 
between  the  qhoUficatlon  of  Daniel  W.  Lath- 
am as  administrator  upon  the  estate  of  Van 
Buren  Mowry,  deceased,  and  the  time  when 
the  supreme  court  reverse^  the  decree  ap- 
pointing him  ,8uch  administrator,  is  included 
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within  the  sbc  years  provided  by  law  In  such 
coses  for  the  commencement  of  actions,  and 
the  extension  of  one  year  to  said  term  re- 
ferred to  in  said  replication,  and  therefore 
said  action  was  not  brought  within  said 
extended  term  of  one  year,  and  this  he  is 
ready  to  verify;  wherefore,  by  reason  of  the 
insnfflciency  of  the  said  replication  in  this 
behalf,  the  said  defendant  prays  Judgment  if 
the  said  plaintiff  ought  to  have  (»  maintain 
his  aforesaid  action  thereof  against  him,"  etc. 
The  question  as  to  the  sufficiency  of  the 
plaintiff's  replication  to  said  plea  in  bar  de- 
pends mainly  upon  the  constmction  to  be  put 
upon  the  provisions  of  Pnb.  St  c.  181,  i  7. 
Said  section  is  as  follows,  viz.:  "In  case 
any  order,  decree  or  determination  of  any 
coupt  of  probate  shall  be  appealed  from, 
the  operation  of  such  wder  or  decree  shall 
be  suspended  until  the  eame  shall  be  af- 
firmed by  tbe  supreme  court:  provided, 
tiut  If  the  decree  shall  be  for  granting 
letters  testamentary,  of  administration  or 
guardianship,  the  executor,  administrator  or 
guardian  on  giving  bond  according  to  law, 
shall  have  power  to  collect,  receive  and  take 
possession  of  all  the  rights,  credits  and  es- 
tates of  the  testator,  Intestate  or  ward,  which 
by  law  he  could  have  collected,  received  or 
taken  possession  of,  provided  no  appeal  had 
been  made,  and  to  take  proper  care  of  the 
ward  and  his  family  pending  such  appeal." 
At  tbe  date  of  the  death  of  said  Van  Buren 
Mowry  the  time  limited  by  law  for  bringing 
an  action  on  the  note  In  question  had  not 
expired.  By  virtue  of  the  provision  of  Pub. 
St.  c.  206,  $  7,  (now,  as  amended,  being  chap- 
ter 14,  t  8,  of  the  Judiciary  act,)  the  operation 
of  the  general  statute  of  limitations,  which 
had  commenced  to  nm  against  said  note,  was 
suspended  until  the  appointment  and  quali- 
fication of  an  administrator  on  the  estate  of 
the  deceased,  after  which  said  administrator 
was  allowed  one  year  in  which  to  commence 
his  action  thereon.  Falling-  to  comntence 
said  action  within  this  time,  tbe  note  In 
question  would  be  outlawed.  Said  replica- 
tion shows  that  on  the  29th  of  March,  1890, 
Daniel  W.  Latham  was  appointed  adminis- 
trator of  the  estate  of  said  Van  Buren  Mow- 
ry, and  duly  qualified  according  to  law  there- 
under; that  ftom  this  appointment  an  ap- 
peal was  taken  by  said  Marquis  D.  L.  Mow- 
ry, guardian  of  the  person  and  estate  of  Ed- 
win H.  Mowry,  the  next  of  kin  of  the  de- 
ceased, which  appeal  was  thereafterwards, 
on  the  26th  day  of  September,  1891,  by  this 
court  decided  in  favor  of  the  appellant;  (see 
17  R.  I.  480,  23  Atl.  13;)  that  on  the  28th. 
of  September,  1891,  said  Mowry  was  duly  ap- 
pointed administrator  of  the  estate  of  said 
Van  Buren  Mowry,  and  thereafterwards,  on 
the  21st  of  November,  1891,  which  was  6 
years,  7  months,  and  15  days  after  the  date 
of  said  note,  and  1  year,  7  months,  and  22 
days  after  the  appointment  and  qualification 
of  said  Latham,  commenced  the  action  in  ques- 
tion.   The  plaintiff  contends  tbat,  as  the  de- 


cree of  the  said  probate  court  appointing  said 
Latham  administrator  was  reversed  by  this 
court,  the  latter  never  was  administrator  of 
the  estate  of  the  deceased,  the  effect  of  the 
reversal  being  to  vacate  the  decree  in  toto; 
and  hence  that  the  "one  year  after  the  grant- 
ing of  letters  of  administration"  mentioned  In 
the  statute  did  not  commence  to  run  untU  the 
appointment  of  said  Marquis  D.  L.  Mowry  as 
administrator  on  said  estate.  In  support  of 
,  this  position  he  cites  Jones  v.  Dyer,  20  Ala. 
373;  1  Wmiams,  Ex'rs,  pp.  657,  658;  Wash- 
bum  V.  Dorsey,  8  Smedes  &  M.  214;  Thomas 
v.  Butler,  Vent.  217-219;  Padsman's  Case,  6 
Coke,  19a;  DIgby  v.  Wray,  3  Bac.  Abr.  51; 
2  Woerner,  Adm'n,  p.  1203,  S  547,  and  cas^ 
dted;  Tarbox  v.  Fisher,  50  Me.  237;  Paine 
V.  Cowdta,  17  Pick.  142;  Arnold  v.  Sabin,  4 
Cush.  46;  Calvort  v.  Williams,  9  GiU.  172;  1 
Williams,  Ex'rs,  405;  Martin  v.  Fuller,  Comb. 
371;  Stone  v.  Splllman,  16  Tex.  432;  Skinner 
v.  Bland,  87  N.  G.  168.  These  authorities  are 
to  the  ^ect  that  an  appeal,  when  properly 
perfected,  removes  a  case  wholly  and  abso- 
lutely from  the  trial  court,  and  places  it  com- 
pletely within  the  Jurisdiction  of  the  appel- 
late tribunal;  that  is,  it  becomes  a  supersede- 
as or  a  stay  of  proceedings  to  enforce  execu- 
tion, and  hence  the  Jurisdiction  and  control 
of  the  court  below  entirely  ceases.  That  such 
is  tbe  general  rule  of  law  there'  is  no  ques- 
tion. See  Elliott,  App.  Proc.  {  541,  and  cases 
in  note  1.  But  that  this  rule  has  been  ma- 
terially modified  by  tbe  provisions  of  tbe  stat- 
ute above  quoted  Is  clearly  evident,  and 
hence  said  authorities  are  not  In  point;  for, 
while  said  statute  declares  that  in  case  of  an 
appeal  the  operation  of  the  order  or  decree  ap- 
pealed from  Shan  be  susp^ded  until  affirmed 
by  the  supreme  court.  It  also  expressly  pro- 
vides that  If  the  decree  shall  be  for  granting 
letters  of  administration,  tbe  administrator, 
on  giving  bond,  shall  have  power  to  collect, 
receive,  and  take  possession  of  all  the  rights, 
credits,  and  estates  of  the  testator  which  by 
law  he  could  have  collected,  received,  or 
taken  possession  of,  provided  no  appeal  had 
been  made.  Hie  powers  of  an  administrator, 
then,  in  so  far  as  they  are  enumerated  In  the 
proviso  of  said  statute,  are  precisely  the  same 
after  as  before  the  appeal  is  taken;  in  other 
words,  he  continues  to  be  the  administrator 
tor  said  purposes  the  same  as  though  no  ap- 
peal had  been  taken.  See  2  Woerner,  Adm'n, 
S  548.  Until  the  reversal  by  this  court  of  the 
decree  of  the  probate  court  appointing  Hen- 
ry W.  Latham  administrator,  as  aforesaid, 
then,  he  had  full  power  to  collect  and  re- 
ceive the  debt  in  question,  and,  as  Incidental 
thereto,  the  right  to  commence  and  prosecute 
a  suit  at  law  for  the  collection  thereof,  upon 
the  familiar  principle  that  "whenever  a  power 
is  given  by  statute,  everything  necessary  to 
make  it  effectual,  everything  essential  to  the 
exercise  of  it,  is  given  by  Implication."  End. 
Interp.  St.  g  418,  and  cases  dted  in  note  12; 
Pottw's  Dwar.  St  614-617;  Suth.  St  Const. 
iS  340.  341.    In  Other  words,  said  Latham 
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wa8,TintII  removed  as  aforesaid,  as  fnlly  quali- 
fied In  every  respect  to  enforce  tbe  collection 
of  said  debt  as  said  Marquis  D.  Lk  Mowiy 
wonld  bare  been,  bad  be  been  appointed  and 
qualified  on  tbe  29tb  of  Marcb,  1890.  It 
necessarily  follows,  tberefore,  tbat  tbe  "one 
year  after  tbe  granting  of  letters  •  •  •  of 
administration,"  mentioned  in  said  section  7 
of  cbapto*  205,  witbin  wbicb  an  action  may 
be  commenced  upon  a  claim  wblcb,  but  for 
said  proTlsiOD,  would  be  barred  by  tbe  stat- 
ate  of  limitations,  commenced  to  mn  in  tills 
case  from  tbe  date  of  tbe  appointment  and 
qualification  of  sold  Latbam  as  administrator, 
and  not  team  tbe  time  of  tbe  appointment  and 
qualification  of  said  Marquis  D.  Li.  Mowry. 
Demurrer  sustained. 


(ig  R.  I.  SOT) 

HANNA  V.  GRANGER,  CSty  Treasurer. 

(Supreme  Court  of  Rhode  Island.     March  14, 

1894.) 

Fbllow  Sebtants— Vicb  Pbincipxls— Tbstbd  bt 
Act  Domb. 
An  engineer  of  a  city  steam  roller,  who 
has  a  flagman  under  his  orders  and  discharge- 
able by  him,  in  carelessly  starting  the  roller 
without  waruing  is  the  flagman's  feUow-serrant, 
not  his  yiee  principal. 

Action  by  Michael  Hanna  against  D.  L.  D. 
Granger,  city  treasurer  of  Providence,  for 
damages  for  personal  injuries.  Demurrer  to 
declaration  sustained.  Plaintiff  petitions  for 
new  trial.  .Denied. 

GasiduB  lu  Kneeland,  for  plaintiff.  Frauds 
Colwell,  aty  Sol.,  and  Albert  A  Baker,  Aaat 
City  SoL,  for  defendant. 

STINBSS,  J.  The  declaration  in  tbls  case 
states  (1)  tbat  tbe  plalntifl  was  in  tbe  em- 
ploy of  tbe  dty  of  Providence  as  flagman  to 
a  steam  roller  used  In  repairing  streets;  (2) 
that  be  was  subject  to  tbe  orders  of  tbe  engi- 
neer of  said  rollw,  also  in  the  employ  of  tbe 
city,  and  liable  to  discharge  by  bim;  (S) 
that,  while  so  employed,  tbe  engineer  care- 
lessly and  suddenly  started  the  roller,  with- 
out warning  to  tbe  plaintlfT,  with  great  noise, 
frightening  a  span  of  horses  used  by  said 
city  BO  tbat  they  ran  Into  and  injured  the 
plaintiff. 

These  allegations,  on  demurrer,  raise  very 
p<rfntedly  tbe  application  of  what  is  called 
tbe  fellow^servant  rule.  Tbe  plaintiff  con- 
cedes tbat  this  rule  Is  applicable  to  municipal 
corporations,  and  we  can  see  no  reason  why 
it  should  not  be.  Indeed;  thwe  Is  strongs 
reason  for  induding  municipal  corporations 
within  its  protectlMi  than  there  is  for  in- 
duding private  business  cwporatlons.  It 
has  been  so  applied.  Flynn  v.  Salem,  134 
Mass.  351.  In  Turner  v.  City  of  Indianap- 
olis, 96  Ind.  51,  tbore  is  a  dictum  to  tbe  ccn- 
trary,  but  it  is  evidently  based  upon  tbe  in- 
dependence of  the  fire  and  street  depart- 
ments as  public  ofiicers,  and  cannot  be  re- 
garded as  a  general  statement.    In  Coots  v. 


aty  of  Detroit,  75  Mich.  628,  43  N.  W.  17,  tbe 
fellow-servant  rule  was  held  not  to  apply, 
upon  the  groimds  tbat  a  fireman  has  the 
rights  of  a  traveler  in  the  streets,  indepoid- 
ently  of  his  employment  by  the  dty;  and 
hence  an  injury  caused  by  a  defective  street 
is  not  one  of  tbe  risks  Incident  to  liis  em- 
ployment. Tbe  principle  of  these  cases  is 
not  Inconsistent  with  an  application  of  tbe 
role  to  cases  like  this  one.  Tbe  rule  here 
invoked  is  tbat  a  master,  using  due  care  In 
the  selection  of  servants^  and  furnishing  suit- 
able appliances,  Is  not  answerable  to  one  of 
them  for  an  injury  received  In  bis  service  by 
tbe  carelessness  of  a  fdlow  servant.  No 
<Hie  will  deny  that  this  is  established  law, 
outside  of  statutory  provisions,  notwithstand- 
ing tbe  limitations,  exceptions,  and  refine- 
ments to  be  found  in  tbe  multitude  of  cases 
where  sympathy  has  misguided  judgment. 
The  rule  is  plain  and  simple.  It  marlcs  out  a 
dear  boundary  of  duty  and  liability.  It  re- 
quires of  tbe  master  care  In  selecting  serv- 
ants and  providing  alppllances  for  tbe  work; 
It  leaves  to  tbe  servant  tbe  risk  of  acddent 
from  tbe  negligence  of  bis  fellows  against 
which  a  master  could  not  take  precaution. 
Tbe  cases  which  have  sought  to  ingraft  lim- 
itations upon  tbe  rule  have  l>een  too  numerous 
for  dtation,  but  they  fall  into  classes,  which 
may  be  more  c<MivenientIy  considered.  One 
dass  holds  tbat  a  laborer  in  one  department 
is  not  a  fellow  servant  with  a  laborer  in  an- 
other and  separate  department  This  dis- 
tinction is  recognized  In  Georgia,  Kentucky, 
Tennessee,  and  lUinois.  7  Am.  &  Eng.  E3nc. 
Law,  842,  and  cases  dted.  It  rests  upon  tbe 
fanciful  assumption  tbat  those  engaged  in . 
tbe  same  department  can  Influence  each  oth- 
er to  caution  and  report  delinquencies,  white 
those  engaged  in  different  departments  can- 
not do  80,  and  hence  should  not  be  regard- 
ed as  within  tbe  reason  <^  tbe  rule  of  fellow 
servants.  This  doctrine  has  been  examined 
and  disapproved  in  this  state  In  Brodenr  v. 
FaUs  Co.,  16  R.  L  448,  17  Atl.  64,  and  the 
great  wdght  of  authority  Is  against  it  An- 
other class  of  cases  holds  that  employes  of 
different  grades,  the  superior  having  tbe 
right  of  direction  over  the  inferior,  are  not 
fellow  servants.  Numerous  dtatlons  of  this 
dass  may  be  found  in  McKinney  on  Fellow 
Servants,  p.  112,  §  43,  note  2.  At  the  head 
of  the  list  stands  Railway  Go.  v.  Ross,  112 
tr.  S.  377,  5  Sup.  Ct  184,  which  toe  the  last 
teu  years  has  been  the  principal  prop  for  tUs 
doctrine.  But  in  tbe  recent  case  of  Railroad 
Go.  V.  Baugb,  149  U.  S.  368,  13  Sup.  Ct  914, 
the  whole  subject  is  most  ably  reviewed  by 
Mr.  Justice  Brewer,  and  tbe  Roes  Case  is 
explained;  indeed,  we  may  almost  say  tbat 
it  is  explained  away.  He  says:  "Tbe  court 
tberefore,  did  not  bold  tbat  it  was  universal- 
ly true  that,  when  one  swvant  has  control 
oy&e  another,  they  cease  to  be  fellow  serv- 
ants witbin  the  rule  of  tbe  master's  exemp- 
tion from  liability;  but  did  bold  tbat  an  in- 
struction in  such  general  language  was  not 
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erroneous  when  applied  to  the  case  of  a  con- 
ductor having  ezcluBiTe  control  of  a  train 
in  relation  to  other  employes  of  the  compa- 
ny, acting  under  him  on  the  same  train." 
After  calling  attention  to  the  fact  that  tli» 
decision  in  the  Roes  Case  was  not  reached 
by  a  unanlmoiiA  cfturt,  four  of  its  members 
l)eing  of  the  opinion  that  it  was  carrying 
the  thought  of  a  distinct  department  too 
far,  the  court,  in  the  Baugh  Case,  Chief  Jus- 
tice Fuller  and  Mr.  Justice  Field  dissenting, 
proceed  to  decide  that  an  engineer  and  fire- 
man, running  alone  on  a  railroad,  without  a 
train  attached,  are  fellow  seryants,  and  the 
fireman  is  precluded  from  recovering  for  in- 
juries caused  by  the  negligence  of  the  en- 
gineer. At  the  close  of  the  section  cited 
above.  We.  McKinney  says:  "On  the  other 
hand,  the  entire  doctrine  of  the  liability  of 
the  master  for  a  superior's  tort  to  an  inferior 
is  unequivocally  repudiated  by  courts  whose 
number  and  authority  (saving  the  United 
States  supreme  court)  outweigh  that  of  those 
favoring  the  doctrine."  In  view  of  the  Baugh 
Case,  It  would  seem  that  the  "saving"  clause 
may  now  be  omitted.  In  Mann  v.  Print 
Wmrks,  11  B.  I.  152,  it  is  recognized  that 
mere  difference  of  grade  is  not  sufilcicnt  to 
affect  the  role  relating  to  fellow  servants,  If 
the  factiof  superiority  is  not  an  element  In 
causing  the  injury.  Another  limitation,  and 
that  which  is  most  strongly  pressed  in  this 
case,  is  that  of  a  servant  acting  as  a  vice 
principal  and  so  not  a  fellow  servant  with 
oth»  employes.  This  is  a  sound  and  neces- 
sary limitation.  It  is  self-explanatory. 
When  a  master  commits  his  duty  to  another 
person,  whether  a  servant  or  not,  such  per- 
son stands  in  the  place  of  the  master;  he  is 
a  vice  principal  with  reference  to  that  duty, 
and  the  master  is  responsible  fw  his  act  as 
such.  Simple  as  this  rule  is,  there  has  been 
much  confusion  in  its  application.  Thus,  be- 
ginning with  Railroad  Co.  v.  Stevens,  20 
Ohio.  415,  it  has  been  h^d  that  every  supe- 
rior servant  is  a  vice  principal  as  to  those 
under  him.  In  some  cases  this  is  mere  dic- 
tum ;  e.  g.  Cowles  v.  Raih-oad  Co.,  84  N.  C.  SOe, 
where  the  Jury  expressly  found  that  the  in- 
Jury  occurred  because  the  company  provided 
defective  cars.  This  is  a  somewhat  amusing 
case,  because  it  is  frequently  quoted  In  sup- 
port of  this  "superior  servant"  notion.  The 
court  say  that  the  purpose  of  counsel  was  to 
bring  the  case  within  the  rule  of  fellow  serv- 
ants, "so  much  discussed  of  late  by  element- 
ary writers,"  and  hence  he  should  have  been 
more  careful  to  show  whether  the  two  serv- 
ants were  fellow  servants,  or  whether  one 
was  superior  to  the  other.  Nevertheless  the 
court  go  on  to  announce  the  law  Just  the 
same  as  though  these  facts  had  appeared, 
and  then  say  they  will  not  rest  their  decision 
on  that  point,  but  on  the  correctness  of  the 
verdict  of  the  Jury.  Under  such  a  rule,  the 
liability  of  a  master  tor  negligence  would 
run  through  every  grade  of  workmen  In  his 
employ,  down  to  the  very  lowest;   for  tlie 


negligence  of  this  class  only  would  be  ex- 
empt. It  is  simply  another  phase  of  the 
"superior  servant"  idea,  wliich,  as  we  have 
seen,  is  neither  accepted  as  law  in  this  state 
nor  in  the  country  at  large. 

Other  cases  have  held  that  the  power  to 
hire  and  discharge  help  makes  one  a  vice 
principal.  For  example,  it  is  said  in  Patton 
V.  Baihuoad  Co.,  06  N.  C.  455.  1  8.  £.  803,  that 
where  a  laborer,  who  simply,  by  the  nature 
of  his  employment,  wovdd  have  no  author- 
ity to  bind  or  represent  his  pitndpal  in  any 
respect,  has  power  to  employ  other  like  la- 
borers, to  direct  them  when,  wh^re,  and  how 
to  wwk,  to  control  and  superintend  them, 
and  discharge  them  in  his  discretion,  al- 
though he  should  labor  with  and  as  one  of 
them,  the  master  is  liable  for  his  negligence 
in  the  course  of  his  empIoym«it.  But  over 
against  this  case  should  be  put  that  of  Webb 
V.  Raihroad  Co.,  97  N.  C.  387,  2  S.  E.  440. 
where  it  was  held  that  authority  to  discharge 
a  fellow  savant  does  not,  of  itself,  make  one 
a  vice  principal  Undoubtedly  the  power  to 
hire  and  discbarge  is  the  test  of  a  vice  prin- 
cipal when  the  question  involved  is  that  of 
selecting  or  retaining  proper  servants^  tar 
in  this  respect  the  servant  would  clearly  rep- 
resent the  master.  But  in  no  other  sense  is 
it  a  test.  The  power  to  summarily  discharge 
tmworthy  servants,  and  to  hire  new  ones,  is 
often  a  very  necessary  and  beneficial  power 
for  the  safety  of  other  servants,  for  it  gives 
a  foreman  authoriiy  to  compel  attention  to 
duty.  But  it  does  not  change  the  character 
of  the  foreman's  duties  from  that  of  a  eeev- 
ant  to  those  of  the  principal,  nor  does  it  im- 
pose upon  him  the  master's  responsibility  in 
other  respects.  And  this  brings  us  to  the 
true  statement  of  the  rule,  as  we  understand 
it,  which  Is  that  a  servant  is  a  vice  principal 
only  when  he  stands  in  place  of  the  prin- 
dpal  with  reference  to  the  principal's  duty, 
or  in  the  exercise  of  the  principal's  fnnctlMis. 
Anything  beyond  this  is  inconsistent  with 
the  well-settled  rule  of  the  master's  duty.  It 
adds  to  and  alters  it  in  ways  that  cannot  be 
foreseen  Mr  guarded  against,  and  makes  a 
master  liable,  however  great  may  have  been 
his  care  and  diligence  in  selecting  his  serv- 
aiits.  But  it  may  be  said  that  the  cmverse 
makes  the  servant  suffer.  So  it  may.  Acci- 
dents are  continually  happening  from  some- 
body's carelessness.  The  law  gives  a  rem- 
edy In  damages  against  the  guilty  party,  bat 
not  against  an  Innoc^it  one.  As  to  stran- 
gen,  upon  principles  of  public  poUcy  it  treats 
a  master  as  guilty  for  the  negligence  of  his 
servant;  but  public  policy  docs  not  demand 
that  he  should  be  so  treated  as  to  his  own 
servants,  who  have  the  option  to  examine 
their  smroundings  in  hte  service,  and  to  re- 
ceive pay  according  to  the  risk  they  incur. 
They  may  sue  a  fellow  servant  for  his  negli- 
gence, but  to  make  the  master  liable  for  it 
unless  that  servant  is  taking  the  place  of 
the  master,  is  contrary  to  reason  and  Justice. 
The  doctrine  Is  very  pithily  stated  in  £11  v. 
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Kailroed  Co.,  1  N.  D.  330,  48  N.  W,  222: 
"Those  cuses  which  presrave  the  fellow-serr- 
ant  rule  in  Its  full  Int^^ty  bring  the  facta 
of  each  case  to  the  test,  not  of  the  rank  of 
the  negligent  servant,  but  of  the  character  of 
the  negligence  from  which  damage  results. 
Did  the  master  owe  to  his  servant  a  duty  as 
master?  Answer  the  inquiry  In  the  affirm- 
ative, and  he  cannot  escape  a  careless  dis- 
charge of  that  duty  by  shifting  the  burd^i  to 
the  shoulders  of  a  servant,  however  inferior 
his  position  may  be.  It  is  the  negligence  of 
the  master  Mmself,  because  that  was  care- 
lessly done  which  be  was  bound  to  have  c^lre- 
fully  performed."  See,  also,  Orlspln  y.  Bab- 
bitt, 81  N.  Y.  616;  LlndvaU  v.  Woods,  41 
Minn.  212,  42  N.  W.  1020;  Darls  v.  Ralh-oad 
Co.,  65  Vt.  84;  Mc^ermott  ▼.  Boston,  133 
M^ss.  348;  Flynn  v.  Salem,  1S4  Mass.  351; 
Doogbty  v.  Driving  Co.,  76  Me.  143;  Car  Co. 
▼.  Parker,  100  Ind.  191;  Hussey  v.  Coger, 
112  N.  Y.  614,  20  N.  B.  566;  Yates  v.  Iron 
Co.,  69  Md.  370,  16  Atl.  280;  7  Am.  &  Eng. 
Enc.  Law,  838  et  seq.  Applying  the  rule 
that  the  character  of  the  act  is  the  criterion 
of  fellow  service,  the  demurrer  In  this  case 
must  be  sustained.  The  act  set  forth  in  the 
declaration  Is  the  careless  starting  of  the  en- 
gine. This  is  the  act  of  a  servant,  and  not 
the  dnty  of  a  principal.  The  negligence  al- 
leged pertains  to  the  duty  of  a  sorvant  and 
not  to  the  duty  of  a  principal.  This  Is  not 
a  question  uf  fact,  because  the  law  defines 
and  limits  the  du^  of  a  principal,  and  the 
declaration  does  not  state  a  case  which  shows 
a  breach  of  that  duty.  The  demurrer  was 
rightly  sustained  In  the  court  below,  and  the 
petition  tor  a  new  trial  is  denied. 


(U  R.  I.  EU) 

LABICH  T.  HOIES,  Town  Treasnrer. 

(Supreme  Court  of  Rhode  iBland.     March  14, 

1894.) 

Risks  op  Empix)ymen't— Fellow  Sbkvants. 

1.  The  danger  in  Bhovellng  sand  under  an 
overhanging  bank  being  aa  apparent  to  the  la- 
l>orer  aa  to  his  foreman,  if  obvious,  is  aasumed; 
if  not,  the  foreman  is  not  negligent  in  order- 
ing it/ 

2.  If  a  foreman  were  negligent  In  ordering 
his  men  to  go  on  shoTellng  sand  under  a  bank, 
after  warning  that  it  was  dangerous,  such  neg- 
ligence was  tliat  of  a  fdlow  servant,  not  of  a 
vicfe  principal. 

Action  by  Oliver  Lorich  against  Charles  P. 
Moles,  treasurer  of  the  town  of  lincoln,  for 
damages  for  personal  Injuries.  Nonsuit  or- 
dered. Plaintiff  petitions  for  new  trial.  De- 
nied. 

Peter  J.  Qnlnn,  for  plaintiff.  Benjamin  M. 
Boswortb,  for  defendant. 

STINES8,  J.  In  April,  1892,  the  plaintiff 
was  in  the  employ  of  the  town  of  Lincoln, 
shoveling  sand  at  a  bank,  which  left  an  over- 
hanging crust.  The  plaintiff  saw  It.  One  of 
his  fellow  laborers  went  to  knock  It  down, 
and  the  foreman  was  told  that  It  was  danger- 


ous; but  he  called  back  the  laborer,  saying: 
"Th^e  is  no  danger.  You  load  up.  I  don't 
want  the  bank  at  present.  I  want  the  sand, 
and  must  have  It"  He  also  said  that,  after 
they  had  got  one  load  of  sand,  he  would 
throw  down  the  bank.  The  commissioner  of 
highways  had  previously- notified  the  men. 
Including  the  plaintiff,  to  be  careful  about 
the  danger  from  the  bank.  Before  the  load 
was  completed,  the  bank  fell,  and  the  plain- 
tiff was  injured.  n];>on  this  state  of  facts, 
tOiown  at  the  trial,  the  plaintiff  was  nonsuit- 
ed. We  think  the  nonsuit  was  rightly  or- 
dered. The  danger  from  the  overhanging 
bank  was  open  to  the  observation  of  alL 
If  the  danger  was  obvious,  then  the  plaintiff 
voluntarily  assumed  an  evident  risk,  and  a 
risk  Incident  to  his  employment  If  It  was 
not  obvious,  there  Is  nothing  to  show  negli- 
gence. 

For  aught  that  appears,  the  foreman  simply 
erred  In  judgment  and  this  Is  all  the  more 
probable  from  the  plalntltTs  own  statement 
that  be  had  been  In  places  where  he  would 
suppose  there  was  ten  times  more  danger 
-than  there  was  there  that  day.  In  either 
case  the  plaintiff  would  have  no  right  to  re- 
cover. This  Is  clearly  set  forth  In  Grlffln  v. 
Railway  Co.,  124  Ind.  326,  24  N.  B.  888.  See, 
also,  Kenney  v.  Shaw,  133  Mass.  601.  Bat 
If  the  direction  of  the  foreman  to  go  on  dig- 
ging be  assumed  to  be  negligence,  imder  the 
circumstances,  still  it  was  the  negligence  of  a 
fellow  servant  for  which  the  town  would  not 
be  liable.  The  pUlnUff  was  familiar  with 
work  in  such  places.  The  town  was  not 
shown  to  be  negligent  In  its  selection  of 
servants  or  appliances.  The  manner  of  pro- 
ceeding with  the  w(H:k  was  committed  to  a 
foreman  or  "boss,"  and  this  Involved  the 
exercise  of  such  discretion  and  judgment 
only  as  belongs  to  a  coworker  In  a  superior 
grade.  No  duty  of  a  master  was  omitted 
or  violated,  but  the  negligence^  If  there  was 
negligence,  was  purely  that  of  a  fellow  serv- 
ant for  which  the  plaintiff  cannot  recover 
against  the  prlnclpaL  Loughlln  r.  States  105 
N.  Y.  159, 11  N.  B.  871;  Flynn  r.  Salem,  134 
Mass.  351;  McDermott  v.  Boston,  133  Mass. 
348.  The  plaintiff's  petition  for  a  new  trial 
must  be  denied. 

(U  R.  I.  at) 

DB  MARCHO  v.  BUILDERS'  IRON 

FOUNDRY. 

(Supreme  Cioart  of  Rhode  Island.     March  14, 

1894.) 

M4STBB  AND  SERVANT— PbLLOW  BeBVANTS. 

An  employe  in  a  foundry  cannot  recover 
for  an  injury  resulting  from  the  act  of  the 
foreman  in  throwing  a  box  on  a  pile  of  iron 
posts,  in  that  the  foreman  was  a  fellow  servant 
of  such  employe  as  to  such  act. 

Action  by  Carmono  De  Marcho  against  the 
Bnllders'  Iron  Foundry  on  demurrer.  Judg- 
ment for  defendant 

Geo.  T.  Brown,  for  plaintiff.  Samuel  Ames, 
fcNr  defendant 
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FEB  CURIAH.  Tbe  negligent  act  set 
forth  In  tbe  dedaratlon  is  that  of  a  foreman 
in  throwing  a  box  upon  a  pile  of  iron  posta, 
whereby  the  plaintiff  was  Injured.  Thla 
waa  clearly  the  act  <rf  a  fdlow  aarrant,  and 
not  the  negllgenoe  of  the  principal.  The 
for^nan  waa  doing  nothing  which  It  waa 
the  duty  of  a  master  to  do,  nor  was  any 
breach  of  a  master's  dnty  the  proximate 
cause  of  the  Injnry.  As  held  In  Hanna  t. 
Gnagtst,  28  AtL  659,  and  Larich  y.  Moiea, 
Id.  OBI,  a  se-rant  stands  m  the  place  of  a 
principal  only  when  some  dnty  or  power 
which  pertains  to  a  principal,  and  which  la 
an  dement  in  causing  the  injury  complained 
of,  Is  delegated  to  him;  as  to  all  other  mat- 
ters, he  la  a  coservant  The  character  of 
the  act  is  the  criterion  of  the  llabiUty,  and 
not  the  foreman's  power  of  supervision  and 
control,  oe  of  hiring  and  discharging  help. 
See  Railroad  Oa  ▼.  Bau^,  149  U.  S.  368, 
13  Sup.  Ct  914;  Riley  v.  Baihwad  Co.,  27 
W.  Va.  145;  McKin.  Fel.  Serr.  f  42,  p.  109, 
and  cases  dted.  The  declaration  sets  out, 
therefore,  a  case  of  negligence  of  a  fellow 
servant,  and  not  of  the  defendant  The  de- 
murrer to  the  declaration  most  be  sustained. 


(U  B.  L  NT) 

STONE  T.  WESTCOTT  et  al. 
(Supreme  Court  of  Rhode  Island.     Uarcb  14, 
1894.) 
Cbbditorb'  Bill— When  Lies. 
A  bill  to  subject  a  judgment  debtor's  in- 
terest in  a  trust  fund  to  payment  of  the  debt  is 
demurrable^  where  it  does  not  allege  that  ex- 
ecution bad  t>een  issued  on  the  Judgment,  and 
returned  unsatisfied. 

Bill  by  Waldo  H.  Stone  against  Nathaniel 
W.  Westcott  and  others.  Judgment  for  de- 
fendants. 

Llttlefleld  &  Stniess,  for  complainant  Jo- 
seph O.  Ely  and  Herbert  Almy,  for  respond- 
ents. 

TILLINGHAST,  J.  This  Is  a  bill  In  which 
the  plalntifC  is  endeavoring  to  subject  the 
equitable  interest  of  the  defendant  Nathaniel 
W.  Westcott  In  the  fund  heid  by  tbe  execu- 
tors of  the  will  of  Penelope  N.  Westcott  to 
the  payment  of  a  Judgm«it  debt  of  said  de- 
fendant The  bill  sets  forth,  among  other 
things,  that  the  plaintiff  recovered  Judgmoit 
against  said  defendant  Westcott  on  the  25tb 
day  of  Febmaty,  1893,  for  the  sum  of  f  125, 
d«bt  and  costs  of  court  taxed  at  $12.85, 
which  Judgment  is  wholly  unsatisfied,  and 
that  at  the  time  of  said  recovery,  and  since 
then,  said  Nathaniel  W.  Westcott  has  never 
liHd  any  personal  property  or  real  estate  up- 
ini  which  execution  could  be  levied  to  satis- 
fy said  Judgment.  The  defendants  have  de- 
miirrsd  to  the  blQ  because  it  is  not  alleged 
lh«r«ia  that  execution  on  said  Judgment  lias 


been  Issued,  and  returned  uusatlsfled,  and 
the  only  question  now  before  us  tha«fore 
Is  whether  the  bill  can  be  maintained.  That 
file  bUl  is  donnrrable  is  settled  hi  this  state 
by  Smith  t.  MlUett,  12  R.  I.  60.  wbidi  is 
merely  an  afflrmanoe  of  the  general  rule  ap- 
pertaining to  the  subject  (see  cases  collected 
in  2  Beach,  Mod.  Bq.  Jnr.  p.  960,  note  3J 
unless  the  case  taiia  within  some  exception 
to  the  gmeral  rule  there  laid  down.  Tbe 
plaintiff's  counsel  contends  that  an  exoep- 
titm  arises  whoe,  aa  in  this  caae,  tbe  bill 
alleges  that  defendant  has  no  property  or 
estate  upon  which  the  execution  could  be 
levied,  and  hence  that  It  would  be  an  Idle 
proceeding  to  go  through  with  the  form  of 
issuing  an  execution,  and  having  the  same 
returned  tmaatisfled.  We  do  not  think  said 
allegation  totngs  the  case  within  any  of  the 
exceptions  to  the  general  rule  above  stated. 
In  Bank  v.  Paine,  13  R  L  592,  the  defendant 
had  absconded,  leaving  no  legal  assets  which 
could  lie  attached,  so  that  a  Judgment  at 
law  could  be  obtained  against  him;  and  this 
court  held  that  as  l^al  process  was  there- 
by rendered  imposslbie,  the  reason  for  said 
rule  failed,  and  the  plaintiff  might  there- 
fore, proceed  at  once  to  eufwce  his  claim 
In  equity.  In  Gardner  v.  Gardner,  17  R.  L 
751,  24  Aa  785,  It  was  held  that  If  the  debtor 
be  dead  the  creditor  may  proceed  in  equity, 
without  first  pursuing  his  legal  remedy.  In 
the  case  at  bar  tbe  defendant  had  not  ab- 
sconded, he  was  not  dead,  nor  is  it  even  al- 
leged that  he  was  insolvent  so  as  to  bring 
the  caae  within  the  exception  made  by  those 
authorities  which  hold  that  such  an  allega* 
tlon  dispenses  with  the  necessity  for  the  Is- 
sue and  return  of  an  execution  before  pro- 
ceeding in  equity.  See  cases  cited  in  Giim 
T.  Brown,  14  B.  I.  627.  Nor  does  the  UU 
allege  that  the  defendant  has  conveyed  bis 
property  to  another,  in  fraud  of  the  Judg- 
ment creditor,  so  as  to  excuse  him  from  the 
service  of  execution.  See  Payne  v.  Sheldon. 
63  Barb.  169.  The  plaintifTa  remedy  at  law, 
then,  has  not  been  exhausted;  and  the  case 
remains  in  nncotalnty,  to  say  tbe  least  as 
to  what  would  have  resulted  from  the  use 
of  an  execution  if  one  bad  been  issued. 
Bank  v.  Wetmore,  124  N.  Y.  241-248,  26  N. 
K.  548;  Durand  v.  Gray,  129  lU.  9,  21  N.  B. 
610;  2  Beach,  Mod.  Eq.  Jur.  |  893.  The  is- 
suing of  the  execution,  and  the  return  of 
the  officer  thereon  that  no  property  or  es- 
tate can  be  found  to  satls^  the  same.  Is 
the  best  evidence— in  fact  is  conclusive  evi- 
dence—that the  plalntifTs  remedy  at  law 
has  been  exhausted.  And  until  tills  Is  done 
the  rule' Is  well  settled,  subject  to  tbe  ex- 
ceptions above  mentioned,  and  one  or  two 
others  not  pertinent  to  this  case,  (see  4  Am, 
A  Bug.  Bnc.  Law,  p.  675,  note  1,)  that  a  court 
of  equity  has  no  jurisdiction.  Demurrer  sua 
tained. 
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In  M  HODOBS'  ESTATB. 

(Snpreme  Gonit  of  Yennont,  Oeneral  Term. 

Jan.  9,  ISM.) 

TBDBnaa — Aooouvtiss — ComtiNOLnre  or  FomM^ 

1.  A  trustee  who  haa  made  a  loan  partly  of 
tniat  money  and  partly  of  his  own,  and  taken 
a  note  for  the  whole  payable  to  himself  Individ- 
nally,  is  liable  for  any  loss  of  interest  on  the 
tmst  money,  without  regard  to  hia  motives  in 
makingthe  loan. 

2.  Where  a  trustee  has  mingled  the  trust 
funds  with  his  own,  and  neglected  to  keep  any 
separate  account  of  the  interest  received  there- 
on, he  Is  chargeable  with  the  highest  legal  rate 
of  interest  on  the  entire  fund,  find  can  be  al- 
lowed nothing  for  his  services. 

3.  The  account  is  to  be  adjusted  with  an- 
nnal  rests,  interest  being  charged  on  the  en- 
tire fund,  and  on  any  balance  of  such  interest 
in  his  bands  at  the  end  of  each  year,  after  the 
deduction  of  the  sum  allowed  for  that  year. 

4.  Since  the  court  is  required,  by  R.  Li,  f 
2298,  to  examine  a  tmstee  on  oath  as  to  the  cor- 
rectness of  his  account  before  allowing  it,  (nn- 
less  it  is  unobjected  to,  and  its  correctness  well 
proved,)  the  tmstee  is  a  competent  witness  on 
exceptions  to  his  account  by  the  estate  of  his  de- 
ceased cestui  que  trust. 

Bzceptlona  from  Windsor  cotmty  conrt;  1^- 
ler.  Judge. 

In  the  matter  of  the  estate  of  S^dmund 
Hodges,  deceased.  Appeal  by  the  estate  of 
Polly  Hodges  from  a  decree  of  the  probate 
court  settling  the  account  of  Smith  Hodges, 
trustee.  There  was  judgment  that  nothing 
was  due  appellant,  and  appellant  excepts. 
Reversed. 

For  former  report,  see  22  AtL  72S,  63  Vt 
CSl. 

This  was  an  appeal  from  a  decree  of  the 
probate  court  settling  the  account  of  Smith 
Hodges,  trustee.  Heard  at  the  December 
term,  1892,  Windsor  county,  upon  the  report 
of  a  commissioner,  and  exceptions  thereto, 
Tyler,  J.,  presiding.  Jndgn«ent  that  the  re- 
port be  accepted,  and  that  nothing  Is  due 
from  the  sold  Smith  Hodge?,  trustee.  The 
estate  of  Polly  Hodges,  appellant,  excepts. 
Bdmond  Hodges  died  February  22,  1864, 
leaving  a  will,  of  which  Smith  Hodges  was 
appointed  executor  by  the  probate  court 
March  11,  1867,  said  executor  settled  his  ac- 
count In  the  probate  court  and  there  was 
found  upon  such  settlement  ^,610.65  remain- 
ing in  his  hands.  Thereupon  he  was  ordered 
by  decree  of  said  probate  court  to  accoimt  to 
Polly  Hodges,  widow  of  the  deceased,  for 
the  use  and  Income  of  said  $3,610.65  during 
her  lifetime,  agreeably  to  the  provisions  of 
the  will  of  the  testator.  The  accounting  be- 
fore this  commissioner  was  between  the  es- 
tate of  Polly  Hodges  and  the  said  Smith 
Hodges,  executor  and  trustee,  It  being  claim- 
ed upon  the  part  of  the  said  Polly  Hodges' 
estate  that  the  said  Smith  Hodges  had  not 
In  her  lifetime  paid  over  to  her  the  income  of 
said  trust  fund.  Polly  Hodges  died  Iday  20, 
1888,  and  It  appeared  that  during  the  greater 
part  of  the  time 'between  the  settlement  of 
his  account  In  the  probate  court  in  1867,  and 
the  date  of  her  death.  Smith  Hodges  had 
mingled  the  tmst  funds  with  his  own  estate. 
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and  had  kept  no  separate  accounts  In  refer- 
ence to  the  same.  His  claim  was  that  In 
supporting  Polly  Hodges,  who  was  his  moth- 
w,  he  had  paid  over  to  her  a  sum  in  excess 
of  what  the  income  of  the  fund  in  his  hands 
would  reasonably  be.  He  also  claimed  sever- 
al deductions  by  reason  of  losses  of  Income, 
all  of  which  were  disallowed  by  the  commis- 
sioner, except  one.  On  June  2,  1877,  Smith 
Hodges  loaned  one  Ford  |1,000  of  money  be- 
longing to  the  trust  fund,  and  $483  of  his 
own  money,  and  to<d:  Ford's  note,  .payable 
to  himself  personally,  for  the  whole  sum,  $1,- 
483,  and  a  mortgage  of  real  estate  situated 
In  the  village  of  Woodstock  to  secure  said 
not&  At  the  time  Hodges  took  this  mortgage 
he  made  reasonable  inquiry  as  to  the  value 
of  the  property  mortgaged,  and  came  to  the 
conduBlon  that  It  was  worth  $2,200,  and  was 
good  security  tar  the  sum  loaned.  Soon  after 
the  execution  of  this  mortgage.  Ford  became 
insolvent  and  Hodges  was  ultimately  obliged 
to  take  a  deed  of  the  property  in  payment  of 
the  note.  This  was  in  1882,  and  he  held  title 
to  the  property  from  then  until  March,  1884, 
when  he  sold  It  fw  $1,200.  Taking  into  ac- 
count the  amount  whl(ih  he  had  expended 
In  connection  with  the  property,  and  the 
amount  which  he  bad  received  from  the  prop- 
erty, there  was  a  net  loss  of  principal,  besides 
a  loss  of  Interest  from  June  2,  1877,  to  the 
date  of  the  sale,  March  27,  1884,  which  the 
commissioner  held  should  be  deducted  from 
the  Income  of  the  trust  fund.  The  commis- 
sioner found  that  Hodges  acted  with  reason- 
able prudence  In  negotiating  the  loan  and  in 
caring  for  and  disposing  of  the  proi>a'ty,  and 
that  the  loss  was  occasioned  mainly  or  whol- 
ly by  the  depreciation  of  the  value  of  the 
mortgaged  property,  and  by  the  Insolvency 
of  the  mortgagor. 

Norman  Paul,  for  plaintiff.  W.  B.  John- 
son and  French  &  Southgate,  fOr  defendant 

THOMPSON,  J.  It  was  hdd  In  this  case, 
reported  in  63  Vt  661,  22  AtL  725,  that 
after  the  ascertainmrait  of  the  amount  of  the 
residuum  of  the  estate  of  Bklmund  Hodges, 
and  the  decree  of  the  probate  court  leaving 
it  in  the  hands  of  Smith  Hodges,  the  ez- 
eontor,  to  be  applied  to  the  use  of  the  widow, 
Polly  Hodges,  In  accordance  with  the  pro- 
visions of  the  win,  the  executor  was  imder 
the  obligations  of  a  trustee  as  completely  as 
if  so  named  In  the  will  and  appointed  by 
the  court  On  this  basis  he  is  to  account 
for  the  Income  of  the  tmst  fund,  to  which 
the  widow  was  entitled.  The  execatw  otm- 
tends  that  he  should  not  be  duu^ed  with 
the  Interest  on  the  fund  lost  by  the  loan  to 
Joseph  Ford.  A  trustee  is  bound  to  act  with 
good  faith.  He  is  not  to  use  the  tmst  prop- 
erty in  his  own  private  business,  nor  Is  he 
to  make  any  Inddental  profits  for  himself 
In  Its  management  nor  Is  he  to  acquire  pe- 
cuniary gains  from  his  fiduciary  position. 
An  Important  dntj  of  good  talth  prohibits 


Digitized  by 


Google 


664 


ATLANTIC  BEPORXEB,VoIh  28. 


(Vt. 


tbft  tnuteefrommbdngtlietrnBt  propertrand 
Ala  own  property  together  in  one  dmount,  the 
ilepoelting  trust  moneys  in  liis  own  personal 
account  with  Iiis  own  moneys  in  bank,  and 
all  similar  modes  of  combining  or  failing  to 
dlBttngoish  between  tbe  two  funds.  This 
rule  is  designed  to  protect  the  trustee  from 
temptation,  from  tiie  hazard  of  loss,  and  of 
being  a  possible  defaulter,  as  well  as  to  pro- 
tect the  trust  fond.  Whatever  may  be  the 
reason  or  motive  that  prompts  it,  if  tbe  trus- 
tee commingles  the  trust  propo^  with  bis 
own,  and  the  mingling  is  followed  by  actual 
loss,  accidental  or  otherwise,  the  trustee 
must  make  gx>od,  not  only  the  principal  sum 
lost,  but  also  the  interest  2  Pom.  E3q.  Jur. 
(1st  Ed.)  S  1076;  Farwell  v.  Steen,  46  Vt 
678;  McClosky  v.  Gleason,  66  Vt  264.  This 
is  the  only  safe  rule  for  the  administration 
of  trusts.  It  was  held  otherwise  in  Barney 
V.  Parsons,  64  Vt  624,  but,  in  so  far  as  that 
case  Is  in  confflct  with  this  nde,  we  think  it 
ought  not  to  be  followed.  Smitli  Hodges,  by 
loaning  Ford  |1,000  of  tbe  trust  fund  and 
$483  of  his  own  money,  and  taking  Ford's 
note  for  the  whole  amount  payable  to  him- 
self personally,  commingled  the  trust  fund 
with  bis  own,  and  he  must  make  good  tbe 
Interest  lost  by  that  transaction.  The  com- 
missioner finds  that  the  executor  commingled 
the  entire  trust  funds  with  his  own  during 
the  greater  portion  of  the  time  covered  by 
the  accounting,  and  neglected  to  keep  any 
separate  account  of  the  same,  or  of  the  inter- 
est received  thereon.  He  must,  therefore, 
be  charged  with  the  highest  legal  rate  of  In- 
terest on  the  entire  fund,  and  can  be  allowed 
nothing  for  his  services  in  caring  for  the 
same.     McClosky  ▼.  Gleason,  56  Vt  264. 

It  is  objected  that  Smith  Hodges  was  not 
a  competent  witness  upon  any  matter  in  this 
accounting.  By  the  provisions  of  R.  L.  H 
2105,  2490,  it  is  made  tbe  duty  of  the  pro- 
bate ooort  to  examine  every  executor  and 
administrator  and  guardian  upon  oath  as  to 
tbe  correctness  of  his  account,  before  the 
same  is  allowed  by  the  court  except  when 
no  objection  is  made  to  its  allowance,  and 
its  correctness  is  satisfactorily  established  by 
competent  testimony.  B.  L.  {  2298,  Imposes 
tbe  same  duty  as  to  the  examination  of  a 
trustee  as  to  the  correctness  of  his  account 
before  its  allowance  by  the  covirt  In  cases 
of  this  kind  the  county  court  is  an  appellate 
probate  court  R.  L.  i  226&  Under  these 
statutory  iHroyisions,  Smith  Hodges  was  a 
competent  witness  upon  all  questions  and 
matta«  touching  his  managem«it  of  tbe 
trust  fund,  and  tbe  disposal  of  the  same,  or 
the  Income  thereof,  by  him.  AU  the  findings 
of  the  commissioner  necessary  tor  the  final 
disposition  of  the  case  are  made  either  upon 
testimony  -of  Smith  Hodgea,  admissible  im- 
der  this  rule,  or  upon  other  competent  testi- 
mony, having  a  legal  tendency  to  prove  the 
facts  found. 

Tbe  .commissioner  has  not  made  a  formal 
statement  of  the  trpatee's  account  but  be 


has  reported  such  facts  as  enable  this  court 
to  determine  what  Judgment  is  to  be  ren- 
dered. The  account  is  to  be  adjusted  with 
annual  rests,  as  Indicated  by  tbe  commis- 
sioner. The  trustee  is  to  be  credited  each 
year  with  the  sum  allowed  him  by  the  com- 
missioner, and,  as  no  objection  is  made  to 
allowing  him  the  sums  he  paid  out  for  the 
funeral  charges  of  Polly  Hodges  and  for 
gravestones  for  ber,  be  is  to  be  allowed  for 
the  same  in  this  accounting;  but  we  express 
no  opinion  whether  these  two  items  are  tech- 
nically allowable  in  this  accoanting,  if  ob- 
jected to.  He  is  to  be  charged  each  year 
with  the  interest  on  the  entire  fund,  and 
upon  any  balance  of  such  Interest  remaining 
in  his  hands  at  the  end  of  each  year,  after  de- 
ducting the  sum  allowed  him  for  each  year. 
On  this  beais,  allowing  the  funeral  cbarges 
and  cost  of  gravestones  as  paid  May  20, 1888, 
the  date  of  the  death  of  Polly  Hodges,  there 
was  then  due  from  the  trustee  the  sum  of 
$556.98.  The  Judgment  of  the  county  court 
Is  reversed,  and  the  balance  of  the  income 
payable  to  PoUy  Hodges,  due  and  unpaid, 
is  adjudged  to  be  $556.98,  and  Interest  there- 
on from  May  20,  1888,  to  be  certified  to  the 
probate  court  with  costs  bdow  and  In  this 
court  to  the  appeuant 


(6*  Tt.lt> 
WATERMAN,  Collector,  v.  DAVia 
(Supreme  Conrt  of  Vermont  (General  Term. 

March  5,  1894.) 
TitXiriOK— Intbrest  in  QoiaaT— Vaumtiox— 

NOTIOE. 

1.  Thons^  the  fee  of  the  surface  la  in  ao- 
other,  an  nndirided  interest  in  a  quarry  is  as- 
sessable to  the  owner  as  realty. 

2.  Since  listers  must,  under  R.  L.  ff  292- 
294,  classify  real  estate,  and.  as  to  stoae  qoar- 
ries,  etc.,  specify  each  parcel.  Its  quantity,  val- 
uation, and  location,  an  entry  on  the  grand  list 
of  one  undivided  half  of  a  quarry  on  the  farm 
of  D.,  "with  four  acres  of  land,"  as  assessed  to 
defendant  does  not  imply  an  assessment  of  said 
four  acres  to  him,  as  well  as  the  share  in  the 
quarry,  it  appearing  of  record  that  his  interest 
is  confined  to  the  quarry. 

&  In  an  action  for  taxes  against  a  nonresi- 
dent who  is  aluent  from  the  trial,  though  nei- 
ther he  nor  his  attorney  have  been  notified  to 
produce  the  treasurer's  notice  sent  him,  (R.  L. 
I  387,)  specifying  a  time  and  place  for  payment 
of  the  tax,  a  manifold  copy  of  such  notice  is 
competent  evidence. 

4.  The  listers'  assessment  of  an  undivided 
interest  in  realty,  at  a  valuation  based  on  tli« 
annual  rental  redconed  at  0  per  cent,  if  unap- 
pealed  from,  under  R.  L.  H  297,  203,  to  tbe 
board  of  civil  authority.  Is  conclusive. 

Exceptions  from  Windsor  county  court; 
Munson,  Judge. 

ActicHi  by  R.  W.  Waterman,  coUector  of 
Chester,  against  Thomas  P.  Davis,  for  taxes 
due  and  unpaid.  Judgment  for  plalntUT. 
Defendant  excepts.    Affirmed. 

Upon  the  trial .  the  defendant  offered  to 
show  that  tbe  quarry  was  operated  by  the 
Union  Soapstone  Company  at  tbe  rate  of 
$1.60  per  ton  for  Uie  stone  taken  out;  that 
the  listers  ascertained  the  amoont  paid  fbr 
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the  use  of  the  qnanr  ondor  this  contract, 
and  assessed  the  qnarty  at  audi  a  valuation 
aa  woold  amount,  at  6  per  cent,  to  this  Btun, 
wltfaont  any  reference  to  Its  actnal  valoe  In 
maoey.  The  court  ezdnded  the  testimony, 
to  which  the  def«idant  excepted. 

W.  W.  Stlckncy,  J.  G.  Sargent,  and  W.  B. 
Johnson,  for  plaintiir.  Geo.  I*  Fletcher  and 
li.  M.  Read,  for  defendant. 

ROSS,  C  J.  This  action  la  to  recov» 
taxes  assessed  by  the  town  of  Chester 
against  the  defendant,  as  the  owner  of  real 
estate  tn  that  town.  He  owned  an  undivid- 
ed half  of  a  soapstone  or  freestone  quarry 
on  the  farm  of  his  brother,  TU.  H.  Davis.  It 
api)eared  that  L.  H.  Davis  owned  the  land 
covering  the  quarry.  The  defendant's  in- 
terest in  the  quarry  was  assessable  to  him 
as  real  estate.     R.  L.  S§  9,  283. 

1.  On  the  trial  the  defendant  claimed  that 
the  grand  list  and  assessm^it  of  the  tax 
were  void,  because  be  was  assessed  In  that 
list  for  four  acres  of  land,  which  he  neither 
owned  nor  occupied.  The  entry  on  the  grand 
list  against  him  is:  "One  undivided  half  of 
a.  soapstone  or  freestone  quarry  on  the  farm 
of  L.  H.  Davis,  with  fonr  acres  of  land, 
9U,883."  This  entry  must  be  constmed  in 
the  light  of  the  requirements  of  the  statutes. 
In  the  appraisal  of  real  estate  the  listers 
were  required  to  classify  It.  R.  L.  §§  292-294. 
In  the  class  in  which  this  falls  the  listers 
were  required  to  specify  each  pared,  the 
quantity  thereof,  its  valuation,  and  location, 
with  reference  to  village,  school,  and  fire 
district  In  this  entry  the  parcel  specified 
is  "one  undivided  half  of  a  soapstone  or 
freestone  quarry;"  its  location,  "on  the  farm 
of  L.  H.  Davis;"  its  valuation,  "fll,833;" 
and  the  quantity  of  the  farm  in  which  the 
quarry  exists,  "with  four  acres  of  land." 
This  last  Is  the  only  expression  about  which 
any  doubt  can  be  entertained.  It  may  bear 
the  construction  that  the  quarry  waa  in- 
termingled with  four  acres  of  the  farm  be- 
longing to  L.  H.  Davis,  which  expresses  ex- 
actly the  fact,  and  defines  the  quantity  and 
extestt  of  the  quarry.  It  could  be  given  the 
construction  claimed  by  the  defendanti— as 
fonr  acres  of  land  in  addition  to  the  quany. 
In  mich  case,  however,  we  should  expect  the 
word  "with"  would  be  replaced  by  the  word 
"and."  To  a  man  like  the  defendant  who 
knew  the  sitnatlon  of  the  quarry,  and  his 
title  therein,  and  who  is  presumed  to  know 
the  requirements  of  the  statute  which  the 
listers  were  to  meet  in  making  the  entry,  the 
entry  ought  not  to  be  misleading.  It  clearly 
spedfies  the  parcel  assessed  to  be  the  quarry. 
It  locates  the  quany  on  the  farm  of  L.  H. 
Davis,  or  on  land  owned  by  him.  It  defines 
its  extent  and  quantity  as  "with  fonr  acres" 
of  that  land.  Other  forms  of  expression 
might  have  been  osed  which  would  have  been 
DHH'e  clear,  and  freer  ttom  doubt.  The  law 
U  to  be  administered  by  comm<»  men;  men 


of  judgmoit  in  regard  to  property  and  its 
value;  not  eixpttt  Ihignlsts.  The  space  al- 
lowed for  an  entry  is  contracted,  and  does 
not  admit  of  so  full  expression,  as  reason- 
ably would  be  required  lU'  a  conveyance  of 
the  property.  It  is  sufficient  if  it  can  rea- 
sonably be  constmed  as  covering  the  tax- 
payer's int«-e8t,  and  no  more.  Where  his 
interest  is  on  record,— as  it  was  in  this  case, 
—it  is  to  be  presumed  the  lister's  entry  was 
meant  to  cover  tluit  interest,  and  no  more, 
If  it  can  reasonably  be  given  that  construc- 
tion.   This  exception  Is  iK>t  sustained. 

2.  The  defendant  is  a  resident  of  Iowa. 
The  town  treasurer  seasotiaUy  sent  him  by 
mail  a  notice,  naming  a  time  and  place  when 
and  where  he  would  be  present  to  receive 
the  tax  assessed  against  the  defendant.  On 
the  trial,  without  previously  having  called 
upon  him  w  his  attorney  to  produce  the  no- 
tice sent  the  defendant  not  being  present  at 
the  trial,  the  court  allowed,  against  his  ex- 
ception, a  manifold  copy  of  the  notice  srait  to 
be  given  in  evidence.  In  Coiling  v.  Treweek, 
6  Bam.  &  O.  394,  Bagl^,  J.,  says:  "There 
are  three  descriptionB  of  cases  where  notice 
to  prodtice  an  instrtunent  is  unnecessary: 
First  where  the  instrument  produced  and 
that  to  be  proved  are  duplicate  originals; 
secondly,  where  the  instrument  to  be  proved 
is  a  notioe,— as  a  notice  to  quit  or  a  notice 
of  the  dishonor  of  a  bill  of  exchange;  •  •  • 
and,  third,  where,  from  the  nature  ot  the 
suit  the  opposite  party  must  know  that  he 
is  charged  with  the  possession  of  the  instru- 
ment" Where  the  instrument  to  be  pro- 
duced is  a  notice,  Kine  v.  Beaumont,  3 
Brod.  &  B.  288,  is  dted,  in  which  it  was 
held  that,  the  copy  of  an  original  letter  giv- 
ing notice  of  the  dishonor  of  a  bill,  without 
notice  to  produce  the  ori^al  letter,  was  ad- 
missible; Dallas,  C.  J.,  saying  that  he  could 
not  see  any  great  difference  between  a  du- 
plicate original  and  a  copy  made  at  the  time. 
To  the  same  effect  are  1  Greenl.  Ev.  {  661; 
Bank  v.  Chapln,  3  Pick.  180;  Qulnley  v.  At- 
kins, 9  Gray,  370;  Steph.  Dig.  Ev.  art.  92; 
1  Thomp.  Trials,  {  775.  The  last  author 
cites  Elsenbart  v.  Slaymoker,  14  Serg.  &  R. 
153,  in  whldi  Gibson,  C.  J.,  sold:  "Every 
written  notice  is,  for  the  best  of  all  reasons, 
to  be  proved  by  a  duplicate  original;  for,  if 
it  were  otherwise,  the  notice  to  produce  the 
original  could  be  proved  only  in  the  same- 
way  as  the  original  notice  itself,  and  thus 
a  fresh  necessity  would  be  constantly  aris- 
ing ad  infinitum,  to  prove  notice  of  the  pre- 
ceding notice."  This  rule  Is  established  on 
reason  and  authority.  The  manifold  copy 
was  properly  admitted.  Parol  evidence 
would  also  have  been  admissible  to  establish 
the  giving  of  notice  if  no  manifold  copy  had 
been  taken.    Bentley  v.  White,  54  Vt  664. 

3.  The  testimony  offered  by  the  defendant 
and  excluded  against  his  exception,  bwe  up- 
on the  manner  in  which  the  listers  reached 
their  judgment  in  regard  to  the  value  of  the 
defendant's  interest  in  the  quarry.    From  the 
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listers'  entry  on  the  grand  list  they  assessed 
the  value  of  that  Interest  as  real  estate,  and 
not  as  a  debt  due  him  on  a  redeemable  lease. 
Their  assessment  was  made  upon  the  basis 
required  by  the  law.  That  assessment  was 
in  the  nature  of  a  judicial  determlnatlMi  of 
Its  value,  and,  unappealed  from  to  the  board 
of  elvU  authority  in  the  manner  provided  by 
law,  (R.  L.  II  297,  298.)  concluded  further 
hearing  In  his  behalf  on  that  subject  In  other 
tribunals,  (Tayl(w  v.  Moore,  63  Vt  60,  21 
Ati.  919;  Fulham  v.  Howe,  60  Vt  351,  14 
Aa  652;  Bullodt  v.  Guilford,  59  Vt  616, 
9  AtL  360;'  Weatherhead  v.  Town  of  Gull- 
ford,  62  Vt  327,  19  AtL  TIT.)  The  oftered 
evidence  was  properly  excluded.  No  other 
questions  are  raised  by  the  exertions.  Judg- 
ment affirmed. 


(66  Vt.  U) 


BEOWN  V.  BROWN  et  al. 


March 


(Supreme  CSourt  of  Vermont.     Rutland. 
T,  1894.) 

iMmNOTioN  —  Rbstbainino  AoTioit  or  Pbobatb 
Court— DowBB  and  Homestead. 

Chancery  will  not  Interfere  by  injunction, 
on  petition  of  a  creditor  of  deceased,  with  the 
action  of  the  probate  court  in  appointing  com- 
missioners to  set  out  homestead  and  dower  to 
the  widow  of  deceased,  on  the  gronnd  that  the 
appointment  was  witliout  notice  to  petitioner, 
that  one  of  the  commissioners  is  biased  against 
him,  and  that  the  severance  of  homestead  and 
dower  will  greatly  injure  the  rest  of  the  prem-' 
ises. 

Appeal  In  chancery,  Rutland  county;  Taft, 
Chimcellor. 

Petition  by  George  F.  Brown  to  restrain 
commissioners  appointed  by  the  probate  court 
from  setting  out  homestead,  and  for  a  sale 
of  the  premises.  Heard  upon  bill,  answers, 
and  a  master's  report.  Bill  dismissed,  with 
costs.    The  orator  appeals.    AflBrmed. 

George  W.  Brown  left  a  will  by  which  he 
bequeathed  the  orator,  his  son,  $5.  The  ora- 
tor presented  a  claim  against  the  estate  of 
Ills  father,  which  was  disallowed  by  the 
commissioners,  but  upon  which  he  finally  re- 
covered judgment  in  the  sum  of  about  $3,0(K), 
which  was  the  principal  debt  against  the  es- 
tate. The  widow,  Nancy  L.  Brown,  waived 
the  provisions  made  for  her  by  the  will,  and 
applied  to  the  probate  court  for  the  appoint- 
ment of  commissioners  to  set  out  homestead 
and  dower.  While  these  commissioners  were 
proceeding  to  act,  this  suit  was  begun,  and 
they  were  temporarily  restrained.  The  mas- 
ter found  that  the  commissioners  were  ap- 
pointed without  any  notice  to  the  orator, 
that  one  of  theqi  was  so  biased  against  the 
orator  that  he  ought  not  to  have  been  ap- 
pointed, that  the  homestead  and  dower  could 
not  be  severed  without  great  damage  to  the 
remaining  premises,  and  that  the  homestead 
and  one-half  acre  exceeded  $1,000  in  value. 

Geo.  E.  Lawrence  and  F.  S.  Piatt,  for  ap- 
pellant Henry  A.  Barman,  Butler  &  Mo- 
loney, and  J.  O.  Baker,  for  app^ees. 


START,  J.  The  orator  Is  a  creditor  of  tho 
estate  of  George  W.  Brown.  Defendant 
Nancy  L.  Brown,  widow  of  George  W, 
Brown,  made  application  to  the  probate 
court  for  the  district  of  Fair  Haven  for  the 
appointment  of  commissioners  to  set  out  her 
homestead  and  dower,  and  thereupon  the 
court  appointed  the  defendants  Francis  A. 
Barrows,  Thomas  B.  (Tlark,  and  Gardner 
Parker  such  commissioners.  The  commis- 
sioners entered  upon  the  performance  of  the 
duties  assigned  to  them,  and,  while  thus  en- 
gaged, they  were  restrained  from  inroceed- 
ing  further  by  the  injunction  order  in  this 
case.  The  probate  court  has  jurisdiction  of 
all  matters  reported  by  the  special  master, 
and  power  to  grant  such  relief  as  the  orator 
is  entitled  to,  and,  having  taken  jurisdiction, 
we  see  no  occasion  for  the  Interference  qt 
the  court  of  chancery.  R.  L.  §f  1898,  1914, 
and  2220.  Decree  affirmed,  and  cause  re- 
manded. 


(66  vt.70 


BROWN  V.  BROWN. 


(Snpreme  C!oart  of  Vermont     Rutland.     March 
7,  1894.) 

Afpbal  vbok  Probatb   Coubt  —  Pbucbdubb  ir 

COUHTT  OOUBT— 8bTT1!IO  OUT  H0KE8TBAI>  ASD 
DOWBB. 

1.  An  order  of  the  probate  court,  accepting 
and  ordering  recorded  a  report  of  commissioners 
appointed  to  set  out  homestead  and  dower,  is 
appealable. 

2.  The  conntv  court  may  allow  one  appeal- 
ing from  the  probate  court  to  file  a  copy  of  an 
amendment  of  the  order  allowing  the  appeal, 
so  as  to  show  from  what  order  the  appeal  is 
allowed. 

3.  An  appeal  to  the  connty  court  from  an 
order  of  the  probate  court  accepting  a  report  of 
commissioners  appointed  to  set  out  homestead 
and  dower  vacates  such  report  and  order,  and 
the  county  court  may  then  set  out  dower  and 
homestead  in  the  manner  provided  by  statute 
for  setting  it  out  in  the  probate  court 

Exceptions  from  Rutland  county  court;  Tir- 
ler,  Judge. 

Petition  in  the  probate  court  by  Nancy  It. 
Brown  to  set  out  her  homestead  and  dower 
in  her  husband's  estate.  From  an  order  ac- 
cepting the  report  of  commissioners  appeal- 
ed on  such  petition,  George  F.  Brown  ap- 
pealed to  the  county  court.  The  appeal  was 
dismissed,  and  be  excepted.    Reversed. 

Geo.  E.  Lawrence  and  F.  S.  Flatt  for  plain- 
tUF.    H.  A.  Harman,  for  defendant 

START,  3.  This  is  an  appeal  from  an  or- 
dw  of  the  probate  court  for  the  district  of 
Fair  Haven,  accepting  and  ordering  recorded 
a  report  of  commissioners  appointed  to  set 
out  a  homestead  and  dower  to  the  appellee. 
The  appellee  moved  to  dismiss  the  appeal, 
and  claimed,  among  other  things,  that  the  ap- 
pellant was  not  entitled  to  an  appeal  from 
such  order,  and  that  it  does  not  appear  that 
the  appellant  appealed  from  any  order,  sen- 
tence, decree,  or  denial  of  the  probate  court 
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It  appears  from  the  application  tat  an  ap- 
peal filed  in  the  reglster'a  aHLce  that  the  ap- 
pellant prayed  for  an  appeal  from  the  order 
of  the  probate  court  approving  of  the  doings 
of  the  commissioners,  but  the  certified  copy 
of  the  order  allowing  the  appeal  does  not 
show  from  what  order  or  decree  the  appeal 
was  taken.  The  appellee's  counsel  conceded 
that  the  probate  court  has  amended  its  rec- 
ords, so  that  it  now  appears  from  the  order 
allowing  the  appeal  that  the  appellant' ap- 
pealed from  the  order  of  the  court  approving 
of  the  doings  of  the  commissioners.  The 
county  court  held,  as  a  matter  of  law,  that 
the  appeal  papers  could  not  be  amended  in 
that  court,  and  dismissed  the  appeal,  to  which 
the  appellant  excepted.  The  county  court 
had  power  to  allow  the  appellant  to  file  a 
copy  of  the  amended  order  of  the  probate 
court,  allowing  an  appeal.  Manghan  y. 
Bums'  Estate,  64  Vt  316,  23  Att  583;  Whit- 
comb  V.  Davenport's  Estate,  63  Vt  656,  22 
AtL  723;  Wyman  v.  Wilcox's  Estate,  63  Vt 
487,  21  Aa  1103;  Camith  v.  Tighe,  32  Vt 
628.  If  it  was  necessary  to  file  objectiops 
to  the  doings  of  the  commissioners,  or  to  the 
order  and  decree  of  the  probate  court,  they 
could  be  filed  or  amended  In  the  county  court 
Frauds  v.  Lathrope,  2  Tyler,  372;  Howe  v. 
Pratt,  11  Vt  255;  Stevens  v.  Hewitt  30  Vt 
262;  Bucklln  v.  Ward,  7  Vt  195.  Proceed- 
ings for  setting  out  a  homestead  and  dower 
fall  within  the  general  Jurisdiction  of  the  pro- 
bate court  in  the  settlement  of  estates  of  de- 
ceased persons.  R.  L.  §  2270,  gives  to  any 
person  interested  in  an  ord^,  sentence,  de- 
cree, or  denial  of  the  probate  court  the  right 
of  appeal  to  the  county  court.  The  case  of 
Byram  v.  Byram,  27  Vt  295,  was  an  appeal 
firom  an  orda:  and  decree  of  the  probate 
court  accepting  and  confirming  the  report  of 
commissioners  appointed  by  the  court  to  set 
out  a  homestead  to  the  widow  and  children 
of  the  deceased.  The  appellees  moved  to  dis- 
miss the  appeal,  on  the  ground  that  the  coun- 
ty court  had  no  jurisdiction,  and  It  was  held 
that  the  appellant  was  entitled  to  an  appeal 
under  section  28,  c.  47,  C!omp.  St,  which  is, 
Bo  far  as  it  relates  to  the  right  of  appeal,  the 
same  as  R.  L.  §  2270.  In  True  v.  Morrill,  28 
Vt  672,  the  holding  of  the  court  is  to  the 
same  effect  The  county  court  has  appellate 
JurisdictloQ  of  matters  originally  within  the 
jurisdiction  of  the  prolate  court,  and,  in  ap- 
peals from  the  orders  and  decrees  of  the  pro- 
bate court  in  respect  to  homestead  and  dower; 
It  has  the  same  power  to  appoint  commission- 
ers to  set  out  homestead  and  dower  as  that 
given  to  the  probate  court  R.  L.  §  2268.  In 
Adams  v.  Adams,  21  Vt  162,  it  is  said  that 
the  jurisdiction  of  the  county  court  as  an  ap- 
pellate court  la  measured  only  by  the  extent 
of  the  jurisdiction  of  the  probate  court.  It 
Is  not  limited  to  any  particular  questions  that 
arise  In  the  probate  court,  or  confined  to  a 
portion  of  the  business  transactions  there, 
but  is  expressly  extended  over  all  matters 


which  are  within  the  jurisdiction  of  that 
court  It  is  an  appellate  court  for  the  re- 
hearing and  re-examination  of  all  matters 
which  have  been  acted  uiran  in  the  court  be- 
low. In  Hilllard  t.  McDaniels,  48  Vt  122,  it 
is  said  that  an  appeal  from  a  lower  to  a  high- 
er court  carries  up  the  whole  case  for  a  re- 
trial upon  all  matters  and  features  entering 
into  and  affecting  the  final  decision  and  order 
to  be  made  therein.  In  Maughan  v.  Bums' 
Estate,  64  Vt  316,  23  Aa  583,  it  is  said  that 
the  county  court  has,  by  statute,  appellate 
jurisdiction  of  matters  originally  within  the 
jurisdictiou  of  the  probate  court,  and  in  such 
appeals  it  sits  as  a  higher  court  of  probate, 
and  its  jurisdiction  is  coextensive  with  that 
of  the  probate  court  It  is  not  limited  to  the 
particular  questions  that  arise  in  the  probate 
court  In  the  matter  appealed,  but  is  express- 
ly extended  to  matters  originally  within  the 
jurisdiction  of  that  court  It  is  an  appellate 
court  for  ithe  rehearing  and  the  re-examina- 
tion of  matters,  not  particular  questions 
merely  that  have  been  acted  upon  in  the 
court  below.  The  report  of  commissioners 
appointed  to  set  out  homestead  and  dower 
does  not  become  operative  or  of  binding  force 
until  it  Is  returned  to  the  court  making  the. 
appointment  accepted  and  recorded  by  that 
court,  and  a  certified  copy  thereof  recorded  in 
the  town  clerk's  office  where  deeds  of  such 
lands  are  by  law  required  to  be  recorded. 
R.  li.  U  1907,  2222.  If  an  appeal  Is  taken 
and  entered  In  the  county  court,  the  doings  of 
the  commissioners  and  the  order  of  the  pro- 
bate court  are  vacated,  and  do  not  have  the 
effect  to  sever  the  homestead  and  dower  from 
the  other  real  estate,  or  to  fix  and  determine 
the  right  of  the  widow  tp  the  same;  and  in 
determining  the  right  of  the  widow  to.  home- 
stead and  dower,  and  setting  out  the  same, 
th*e  appellate  court  has  the  power  given  by 
statute  to  the  probate  court,  and  may  pro- 
ceed in  the  manner  provided  by  statute  for 
setting  out  homestead  and  dower  in  the  pro- 
bate court  R.  Li.  §  1907,  provides  that  when, 
in  a  case  not  in  cliapter  95  otherwise  provided 
for,  it  is  necessary,  in  a  proceeding  at  law  of 
In  equity,  to  sever  or  set  out  a  homestead 
fh>m  other  real  estate,  the  court  In  which 
such  proceedings  are  pending  may  appoint 
three  commissioners  to  appraise  and  set  out 
such  homestead.  R.  L.  §  1900,  provides  that 
commissioners  appointed  to  set  out  the  home- 
stead shall,  where  a  right  of  dower  also  ex- 
ists, first  set  out  the  homestead,  and,  from 
the  residue  of  the  real  estate  of  the  deceased, 
set  out  the  dowtf.  Under  this  section  the 
commissioners  set  out  a  homestead  and  dower 
to  the  appellee,  and  made  report  of  their  do- 
ings to  the  probate  court,  and  the  same  was 
approved  by  the  court,  and  wdered  to  be  re- 
corded. From  this  order,  the  appellant  was 
entitled  to  an  appeal  to  the  county  court 
Judgment  reversed;  the  appellee's  motion  to 
dismiss  overruled;  cause  remanded  to  the 
county  court  for  further  proceedings. 
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8TATB   (POTTER,   Prooecntor)   v.   BEREY. 

(Supreme  Court  of  New  Jersey.    March  6, 
1894.) 

Allow ANOB  vob  Scppobt  of  Lunatic— Power 
o»  Orphahs'  Codkt— Certiorari. 

1.  The  orphans'  court  has  no  authority  to 
make  an  order  directing  in  advance  how  much 
the  gnardian  of  a  Innfitic  shall  expend  annually, 
for  the  support  of  the  lunatic,  out  of  hia  per- 
sonal estate  and  the  profits  of  his  real  estate. 

2.  A  daughter  of  the  lunatic  may  prosecute 
•  writ  of  certiorari  for  the  puriiose  of  testing 
the  validity  of  such  an  order. 

(Syllabus  by  the  0>urt) 

CeeUoeail,  at  the  rait  of  Anna  M.  Potter, 
against  Arthur  E.  Berry,  guardian  of  Sam- 
uel Dally,  a  lunatic,  to  determine  the  Juris- 
diction of  the  orphans'  court  as  to  the  care 
Ot  lunatics.    Judgment  for  prosecutor. 

Argued  February  term,  1884,  before  MA- 
GIE  and  DIXON,  JJ. 

Alan  Strong,  fyr  prosecutor.  B.  Cutter, 
for  defendant 

mxON,  J.  The  orphans'  court  of  Mid- 
dlesex county,  on  the  petition  of  Arthur  £!. 
Berry,  guardian  of  Samuel  Dally,  a  lunatic, 
made  an  error  directing  that  the  guardian 
should  expend  the  sum  of  |2,(XN)  annually, 
ftMT  the  support  of  the  lunatic,  out  of  bis 
personal  estate  and  the  Income  of  his  real 
estate,  and  that  the  guardian  should  be  au- 
thorized to  pay  the  taxes  on  the  house  and 
land  occupied  by  the  limatic  and  his  wife, 
and  keep  the  said  house  and  premises  In 
good  order  and  repair  while  so  occupied. 
The  prosecutrix,  who  Is  a  daughter  of  the 
lunatic,  has  sued  otit  this  writ  of  certiorari 
to  try'  whether  the  subject-matter  of  tbis 
order  is  within  the  jurisdiction  of  the  or- 
phans' court  CoDBt  N.  J.  art  6,  S  4,  par. 
8.  The  guardian  denies  the  right  of  the 
prosecutrix  to  institute  such  a  proceeding, 
urging  that  she  has  no  legal  interest  in  the 
question  presented. 

Our  act  concerning  idiots  and  lunatics  (Re- 
vision, p.  601)  provides  that  even  during 
the  life  of  the  lunatic,  .his  heirs  and  next  of 
kin  may  cause  the  guardian  to  render  ac- 
counts before  the  orphans'  court  This,  we 
think,  gives  the  heirs  apparent  or  presump- 
tive and  next  of  kin  of  the  lunatic  sufficient 
legal  Interest  in  the  admluistratiou  of  the 
estate  by  the  guardian  to  warrant  them  In 
challenging  the  Jurisdiction  of  the  orphans', 
court  when  It  attempts  to  pass  upon  ques- 
tions which  involve  the  accountability  of 
the  guardian.  We  must  therefore  consid^ 
whether  the  order  made  was  within  the 
Jurisdiction  of  the  court 

The  Jurisdiction  of  the  orphans'  court  is 
the  creature  of  statute,  and,  although  such 
construction  win  be  given  to  the  statutes  es- 


tablishing and  regulating  the  authority  of 
the  court  as,  consistently  with  the  obvious 
Intentions  of  the  legislature  wUl  advance 
and  extend  their  remedial  provisions,  yet 
the  court  can  exercise  only  these  powers 
which,  on  that  construction,  appear  to  have 
been  conferred.  Pyatt  v.  Pyatt,  46  N.  J. 
Eq.  285,  IS  AU.  1048.  Its  powers  over  the 
guardians  and  estates  of  lunatics  are  de- 
rived from  the  act  above  cited,  (Revision,  p. 
601.)  This  statute  ai.tborizes  the  orphans' 
court  to  appoint  the  guardian  of  a  lunatic; 
to  order  him,  when  necessary,  to  sell  the 
lunatic's  timber  and  lands;  to  compel  the 
guardian  to  render  true  accounts  of  his  ad- 
ministration of  the  estate  of  the  lunatic;  to 
receive  and  settie  (Sbeph^d  v.  Newklrk,  20 
N.  J.  Law,  S43)  his  accounts;  and,  when 
the  guardUin  has  received  the  proceeds  of 
the  sale  of  the  lunatic's  lands  sold  by  order 
of  the  chancellor,  to  direct  how  much  of 
BOCh  proceeds  (other  than  the  interest  there- 
of) the  guardian  may  appropriate  each  yeoi- 
to  the  support  of  the  lunatic.  In  these  pro- 
visions, we  discover  no  sign  of  a  legislative 
purpose  to  confer  tipon  the  court  authority 
to  decide,  in  advance,  what  amount  of  the 
lunatic's  personal  property  or  of  the  profits 
of  his  realty  shall  be  expended  for  his  sup- 
port by  his  guardian.  On  the  contrary,  a 
negation  of  such  authority  seems  to  be 
strongly  implied  in  the  limited  grant  of  pow- 
er over  the  corpus  of  the  fund  raised  by  the 
sale  of  lands.  Other  provisions  of  the  stat- 
ute clearly  indicate  that  it  is  the  duty  of 
the  guardian  to  determine  from  time  to 
time,  as  drcumstancee  may  require,  what 
expenditures  shall  be  made,  out  of  the  per- 
sonal  property  and  the  profits  of  the  realty, 
for  the  rapport  of  the  lunatia  He  is  to 
"have  the  care  and  safe  keeping  of  the  luna- 
tic, his  lands,  tenements,  goods  and  chattels, 
that  the  said  lunatic  may  live  and  be  com- 
petentiy  supported  and  maintained  by  and 
out  of  his  goods  and  chattels  and  the  prof- 
Its  of  bis  lands  and  tenements."  Although 
the  guardian  Is  to  render  account  of  his  ad- 
ministration to  the  orphans'  court,  and  the 
court  is  to  pass  upon  the  prc^riety  of  his 
conduct  yet  this  by  no  means  implies  that, 
before  the  exigencies  arise  under  which  the 
guardian  Is  to  act  the  court  may  anticipate 
the  possible  conditions,  and  prescribe  his 
duties  or  limit  his  powers.  The  guardian, 
not  the  court  is  made  the  custodian  and  the 
administrator  of  these  funds,  subject  only 
to  the  judgment  of  the  court  upon  the  hones- 
ty and  prudence  of  hia  transactions.  Thp 
power  thus  delegated  to  the  court  Is  es- 
sentially different  from  that  exercised  In 
making  the  order  under  review.  The  former 
Is  purely  'JudlciaL  The  lattw  Is  mainly  ad- 
ministrative. We  think  the  ordo-  brought 
up  is  b^ond  the  Jurisdiction  of  the  orphans' 
court  and  should  be  set  aside. 
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VAN  HORN  T.  VAN  HORN  et  al. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

Feb.  26,  1884.) 

TOBTS— BUNDBB  OF  PLiUNTIFr'S  BUSINXSa — 
I'LEADINOS — JVDOMSKT. 

1.  In  an  actton  on  the  ease  against  sereral 
for  a  tort  though  a  conspiracy  be  charged,  one 
of  the  defendants  may  be  found  guilty  and  the 
other  not  guilty,  the  foundation  of  the  action 
being  the  damage,  and  not  the  conspiracy. 

2.  Where  the  action  is  against  two  or  more, 
alleging  a  conspiracy  to  destroy  the  plaintiff's 
business  by  false  and  malicious  statements  con- 
cerning his  character,  and  no  conspiracy  is 
proven,  a  recovery  may  be  had  against  one  of 
the  defendants,  only,  for  injuries  prodnced  by 
false  r^resentationa  made  by  him  with  malice 
and  Ul  will. 

S.  In  anch  action  it  is  not  necessary  to  set 
out  in  the  declaration  the  slanderous  words 
which  caused  the  injuir.  It  is  not  regarded  in 
the  law  as  an  action  for  slander,  and  the  two 
years'  limitation  does  not  apply  to  it. 

4.  A  creditor  may  lawfully  inanire  into  the 
circumstMces  of  his  debtor,  and  the  person  In- 
quired of  may  answer  freely,  and  unless  his 
communication  be  of  facts  which  he  does  not 
honestly  believe,  or  the  oommnnication  be  such 
as  was  made,  not  for  the  honest  purpose  of  giv- 
ing the  desired  information,  bnt  to  gratify  a 
malicious  purpose,  no  action  will  lie. 
(Syllabus  by  the  Conrt) 

Krror  to  circuit  court,  Essex  county;  De- 
pue,  Jad^e, 

Action  la  tort  for  a  conspiracy  by  Euuna 
Van  H(M-n  and  James  Van  Horn  against 
Amos  H.  Van  Horn  and  Casper  Soer.  There 
was  Judgment  for  plaintiffs  against  defend- 
ant Van  Horn,  and  be  brings  orror.  Af- 
firmed. 

For  reports  of  the  supreme  court,  see  20 
AtL  485,  21  Atl.  1069. 

Samuel  Kallsh,  for  plaintiff  in  oror.  Rob- 
ert H.  McCarter,  toe  defendants  in  error. 

VAN  SYCKEIL,  J.  This  salt  was  institut- 
ed by  Emma  Van  Hem  and  her  husband 
against  Amos  H.  Van  Horn  and  Casper 
Soer.  The  action  is  In  tort,  amd  the  declara- 
tion, among  other  things,  charges  that  the 
defendants  conspired  to  Injure  Emma  in 
ber  business  of  selling  fancy  goods,  Vhlcfa 
Bbe  carried  <»  in  her  own  name,  and  that, 
by  false  and  maUcions  statMuents  concerning 
tbe  personal  and  business  character  of  Em- 
ma, they  induced  and  persuaded  one  Snyder 
to  ronore  tbe  stock  of  goods  he  had  supplied 
ber  with,  and  to  refuse  to  deliver  what  he 
bad  expected  to  let  her  have,  leaving  her 
without  any  stock  to  sdl  or  customers  to 
•ell  to.  To  tbls  declaration  both  defendants 
filed  a  genMal  demurra-,  which  was  certi- 
fied to  the  supreme  conrt  for  its  advisory 
<^nlon.  Tbe  opinion  of  the  supreme  court, 
found  in  62  N.  J.  liaw,  284,  20  Atl,  485,  ad- 
vised tbe  circnlt  oonrt  to  overrule  the  de- 
mnrrcr,  and  bdd:  (1)  That  an  action  will 
lie  for  a  combination  or  conspiracy  by  fraud- 
nlent  and  malldooi  acts  to  drive  a  trader 
out  of  business,  resulting  in  damages.  (2) 
Tbe  gravamen.  In  a  dril  action,  is  not  tbe 
ocmspiracy,  bat  tbe  malice;    the  former  Is 


matter  of  aggravation  or  inducement,  only, 
in  the  pleading  and  evidence,  under  which 
one  or  all  of  the  defendants  may  be  found 
guilty.  The  defendants  then  filed  a  plea  of 
the  statute  of  limitations,— that  the  cause 
of  action  did  not  accrue  within  two  years 
next  before  the  commencement  of  the  suit. 
This. plea  is  applicable  exclusively  to  an  ac- 
tion for  slander.  Tbe  declaration  does  not 
set  forth  the  wcvds  spoken,  and  is  not  in 
form  an  action  for  words  Bp<Aen,  but  a 
special  action  on  tbe  case  to  recover  dam- 
ages'occasioned  by  tbe  malicious  conduct  of 
tbe  defendants.  Tbe  supreme  court  decid- 
ed that  this  is  not  an  action  for  slander,  and 
that  tbe  two  years'  limitation  does  not  ap- 
ply to  it  S3  N.  J.  Law.  614,  21  Aa  1069. 
Tbe  cause  then  went  down  for  trial  before 
the  Essex  circuit  court,  and  no  evldenoe  be- 
ing there  produced  to  establish  a  conspiracy, 
or  to  Justify  a  yerdict  against  Boa,  a  ver- 
dict was  directed  in  favor  of  tbe  defendant 
Soer.  The  defendant  Amos  H.  Van  Horn 
then  by  his  counsel  Insisted  (1)  that  tbe  facta 
set  forth  In  the  declaration  would  not  sustain 
tbe  action  against  tbe  defendant  Van  H(Hrn 
alone;  (2)  that  the  commtinlcatlon  made  by 
said  Amos  H.  Van  Horn  to  Snyder  was 
privileged;  (3)  that  the  action  was  barred 
by  the  two  years'  limitation. 

The  evidence  shows  that  Emma  Van  Horn's 
husband  was  engaged  in  the  furniture  busi- 
ness. The  defendant  was  engaged  In  a 
similar  business  on  tbe  same  street  near  by. 
The  former  was  comp^ed  to  close  bis  busi- 
ness by  financial  embarrassment  by  reason 
of  which  he  was  ejected  from  the  premises 
he  occupied.  Emma,  his  wife,  then  set  up 
the  millinery  business  in  part  of  the  premises 
which  hese  husband  had  occupied.  She  com- 
menced this  business  with  an  old  stock  of 
millluery  goods,  valued  at  ibout  $200,  and  en- 
tered into  an  arrangement  with  one  Snyder 
to  receive  from  him  goods  to  be  sold  on 
commission,  amounting  to  about  $1,600,  of 
-which  about  $400  worth  was  delivered  to 
her  under  this  arrangement  Evidence  was 
offered  to  show  that  Snyder  withdrew  trom 
this  agreement  to  furnish  goods  to  Emma, 
influenced  by  representations  made  by  Amos 
H.  Van  Horn  to  him,  which  were  alleged  to 
be  false  and  malicious,  in  consequence  of 
which  her  business  was  br(Aen  up.  The 
Jury  was  instructed  that,  if  the  acts  done  by 
tbe  defendant  were  prompted  by  malice  and 
ill  will,  with  the  purpose  of  injuring  and  ob- 
structing tbe  business  of  tbe  plaintiff  Emma, 
and  such  acts  produced  tbe  injury  complain- 
ed of,  tbe  plaintiffs  were  entitled  to  recover. 
There  was  evidence  upon  which  the  Jury 
bad  a  right  to  find  in  favw  of  tbe  plaintiffs 
on  this  issue.  That  evidence  was  prepoiy 
submitted  to  the  Jury.  In  Parker  v.  Hunting- 
ton, 2  Ckay,  124,  the  action  was  against  two 
for  malldoualy  conspiring  to  have  the  plain- 
tiff indicted.  Vx.  Justice  Bigelow  said  that, 
by  tbe  ancient  tona  of  pleading,  all  actions 
for   malicious    prosecution,    where  two   or 
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more  wa-e  made  defendants,  were  laid  with 
a  charge  of  consi^acy,  which  practice  Is 
supposed  to  have  Its  origin  In  the  phrase- 
ology of  21  Edw.  L,  but  that  the  charge  of 
conspiracy  was  never  deemed  essential;  It 
is  mere  surplusage,  and  need  not  be  proved, 
and  there  may  be  a  recovery  against  one  or 
both.  In  Pollard  v.  Evans,  2  Show.  51,  a 
recovery  against  one  In  an  action  on  the  case 
for  conspiracy  was  maintained.  This  con- 
clu8i(m  rests  upon  the  rule  as  stated  In  Well- 
ington V.  Small,  3  Oush.  145,  that,  in  an  ac- 
tion on  the  case  for  conspiracy,  the  gist  of 
the  action  Is  not  the  conspiracy,  but  the  dam- 
age done  to  the  plaintiff.  This  is  In  accord- 
ance with  the  declaration  of  Lord  Holt  In 
Savile  V.  Robats,  1  Ld.  Baym.  374,  that  con- 
spiracy Is  not  the  groundwortc  of  the  action, 
bnt  the  damages  done  the  party.  Austin  v. 
Barrows,  41  Conn.  287,  charged  ccmspiracy, 
but  the  court  held  that  the  allegation  of  cour 
splracy  brought  no  strength  to  the  declara- 
tion, for  It  shows  no  additional  cause  of  ac- 
tion; an  act  which.  If  done  by  one  alone.  Is 
no  cause  of  action,  is  not  render^  actionable 
by  being  done  In  pursuance  of  a  conspiracy. 
In  Steamship  Co.  v.  McGregor,  16  Q.  B.  Div. 
476,  which  alleged  a  conspiracy  to  injure 
plaintiff's  trade.  Lord  Chief  Justice  Colo-idge 
said  that  an  action  would  lie  for  damages 
done  to  business  by  a  conspiracy.  When 
this  case  came  again  before  the  Lord  Chief 
Justice,  as  reported  In  21  Q.  B.  DIv.  644,  be 
said  that  In  a  civil  action  it  is  the  damage 
which  results  from  the  unlawful  combination 
itself  with  which  the  dvil  action  Is  con- 
cerned. Oaring  v.  Fraser,  76  Me.  37,  adopts 
the  lllie  view.  In  Hutchins  v.  Hutchlns,  7 
Hill,  104,  the  New  Yorlc  court  held  that  in 
an  action  on  the  case  against  several  fen:  a 
tort,  though  a  conspiracy  be  charged  In  the 
declaration,  one  of  the  defendants  may  be 
convicted,  and  the  rest  acquitted;  the  founda- 
tion of  the  action  being  .the  damage,  and  not 
the  conspiracy.  To  recover  against  all,  a 
Joint  wrong  must  be  shown,  but,  if  only  one 
Is  shown  to  be  concerned,  the  plaintiff  may 
still  recover  against  the  one.  The  alleged 
Injury  in  that  case  was  effected  by  false 
statements  concerning  the  plaintiff,  which 
were  not  actionable  per  ae.  Jones  v.  Baker, 
7  Cow.  446,  Is  of  like  purport.  Biding  v. 
Smith,  1  Exch.  Div.  91,  was  an  action  by  a 
trader,  alleging  that  the  defendant  fals^ 
and  maliciously  charged  the  plaintiff's  wife 
with  adulteiT,  whereby  the  plaintiff  was  in- 
jured in  his  business.  The  action  was  up- 
held on  the  ground  that  the  injury  to  plain- 
tiff's business  was  the  natural  consequence 
of  the  words  spoken.  Kelly,  C.  B.,  said  it 
was  of  little  consequence  whether  the  wrong 
was  slander,  ch:  whether  It  was  a  statement  of 
any  othor  nature  calculated  to  prevent  per- 
sons from  resorting  to  plaintifTs  shop.  In 
Bowen  v.  Hall,  6  Q.  B.  Div.  333,  the  plaintiff 
successfully  maintained  his  action  against 
the  defendant  for  maliciously  Inducing  an- 
other to  break  his  contract  for  service  with 


the  plaintiff,  by  which  the  plaintiff  was  in- 
jured In  his  business.  Lumley  v.  Oye,  2  EL 
&  Bl.  216,  which  has  been  much  discussed, 
was  approved  In  the  case  last  cited.  A  like 
Injury  was  declared  to  be  actionable  in  Walk- 
er V.  Cronln,  107  Mass.  555.  Wells,  J.,  said: 
"The  general  principle  Is  that,  in  all  cases 
where  a  man  has  a  temporal  loss  (h:  damage 
by  the  wrong  of  another,  he  may  have  an 
action  upon  the  case,  to  be  repaired  In  dam- 
ages. The  Intentional  causing  of  such  loss 
to  another  without  Justifiable  cause,  and 
with  malicious  purpose  to  Inflict  It,  is  of  It- 
self a  wrong."  In  Coward  v.  Wellington,  7 
Car.  &  P.  531,  a  husband  maintained  an  ac- 
tion for  speclid  damage  in  consequence  of  a 
letter  written  by  the  defendant,  refiecting 
on  the  character  of  plaintiff's  wife.  ' 

The  rule  to  be  deduced  from  these  cases, 
and  one  which  has  the  most  ample  Bupi>ort, 
is  that  while  a  trader  may  lawfully  engage 
in  tlie  sharpest  competition  with  those  In  a 
like  businesB,  by  holding  out  extraordinary 
Inducements,  by  representing  bis  own  wares 
to  be  bett»  and  cheaper  that  those  of  oth- 
ers, yet  when  he  oversteps  that  line,  and 
commits  an  act  with  the  malicious  Intent  of 
inflicting  injury  upon  his  rival's  business,  his 
conduct  Is  illegal,  and.  If  damage  results 
from  It,  the  injured  party  is  entitled  to  re- 
dress. Nor  does  it  mattar  whether  the  wrong- 
doer effects  his  object  by  persuasion  or  by 
false  representation.  The  courts  look  through 
the  Instrumentality  or  means  used  to  the 
wrong  perpetrated  with  the  malicious  Intmt, 
and  base  the  right  of  action  upon  that.  Hie 
principle  Is  that  the  action  is  founded  on  the 
tort,  and  can  therefore  be  sustained  against 
one.  as  well  as  against  several,  for  the  dam- 
age chargeable  to  the  wrongful  act.  In  no 
other  view,  where  consphBcy  Is  alleged  in 
an  action  against  two  or  more,  could  recov- 
ery be  had  against  one  alone,  as  two  at  least 
must  participate  to  constitute  conspiracy. 
The  courts  ahnost  uniformly  disregard  the 
charge  of  conspiracy  as  an  actionable  de- 
ment, and  consider  the  malldons  Injury,  and 
the  resulting  damage,  as  the  foundation  and 
support  of  the  action.  LAverty  v.  Vanars- 
dale,  65  Pa.  St.  607.  PoL  Torts,  p.  267,  says: 
"It  seems  to  be  the  better  opinion  that  the 
ccmsplracy  is  not  In  any  case  the  gist  at  the 
action,  but  Is  only  matter  of  inducement  or 
evidence."  Mr.  Bigelow,  in.  a  note  to  the 
Leading  Cases  on  the  Law  of  Torts,  (page 
214,)  says  "that  the  effect  of  the  principal  case 
is  that  the  fact  of  conspiracy  becomes  action- 
able only  when  the  act  would  be  a  ground  of 
suit  If  done  by  a  single  person..''  The  HaiT- 
land  court  of  appeals.  In  Kimball  t.  Hatman, 
34  Md.  407,  declared  that  an  act  which.  If 
done  by  one  alone^  constitutes  no  ground  of 
an  ^tion  on  the  case,  cannot  be  made  the 
ground  of  such  action  by  alleging  It  to  have 
been  done  by  and  through  a  conspiracy  of 
several.  The  rule  is  firmly  established  In  the 
cases  that.  In  an  action  charging  coimpimcs, 
a  verdict  may  be  rendered  against  one  alone 
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iQH>n  proof  fbat.he  Intentionally  Inflicted  the 
Ijxjvrj  tfarongb  pennuudon,  or  by  false  repre- 
Bentatlons,  instigated  by  malice.  This  can- 
not, therefore,  be  regarded  as  an  action  for 
Blander,  to  wtiich  the  two  years'  limitation 
will  be  a  bar,  first,  because  it  was  not  neces- 
sary to  set  out  the  words  of  the  false  repre- 
sentation. In  an  action  for  enticing  away  a 
servant  it  is  sufficient  to  declare  that  the  de- 
fendant maliciously  enticed,  persuaded,  and 
procured  the  serrant  to  leave  the  master, 
without  specifying  wliat  means  were  resort- 
ed to  to  accomplish  the  wrongful  purpose. 
Sudi  Is  the  form  given  In  the  books  of  plead- 
ing and  in  the  reported  cases.  Lumley  t. 
Oye,  supra.  Under  such  a  declaration,  evi- 
dence In  support  of  the  action  that  the  de 
foidant  effected  his  object  by  false  represen- 
tatlons  conc»ning  the  chaxactw  of  the  mas. 
tee  would  undoubtedly  be  competent,  al- 
Hiongh  the  words  are  not  set  out  In  the 
pleading.  In  Haldeman  v.  Martin,  10  Fa.  St 
300,  which  was  an  action  for  maliciously  con- 
sj^ring  to  injure  the  plaintiff  by  falsely  ac- 
cusing her  of  being  pregnant  with  a  bastard 
child.  Chief  Justice  Gibson  said  "that  the 
falsity  of  the  charge  In  the  first  Instance  im- 
pllea  malice,  and,  wh«re  the  uttering  of  the 
words  In  which  it  Is  made  is  not  the  «;lst  of 
the  action,  they  need  not  be  set  out"  The 
dedaratimi  in  this  case  avers  that  Amos  H. 
Van  Horn,  malidoualy  Intending  to  Injure 
Bmma,  did  by  means  of  fraud  and  deceit 
posuade  Snyder  to  decline  to  complete  his 
contract,  and  did  prevail  upon  him,  by  means 
of  corrupt,  fraudulent,  and  deceitful  repre- 
sentations and  statemmts  as  to  the  personal 
and  business  character  and  standing  of  Em- 
ma, to  remove  the  stock  of  goods  he  had  fur- 
nished her  with.  There  is  no  reason  why 
the  means  by  which  the  wrong  is  done  should 
be  set  out  in  the  declaration  In  this  case 
with  more  particularity  than  is  required  In 
the  forms  for  enticing  a  servant  to  leave 
his  master.  In  the  latter  case,  the  grava- 
men is  ^'aat  the  servant  is  wrongfully  in- 
duced to  withdraw  his  services;  In  the  for- 
mer, the  creditor  Is  Influenced  and  persuaded 
to  withdraw  his  support  from  the  plaintiff's 
business.  Again,  tUs  cannot  be  treated  as 
an  acticm  for  slander,  requiring  the  false  r^- 
resentatlon  to  be  set  out,  and  subjecting  It 
to  the  two  years'  limitation,  because  the  ac- 
tion for  this  tort  will  lie  against  one,  or 
against  two  or  more.  An  action  for  slander 
wni  not  lie  Jointly  against  two;  such  an  ac- 
tion caimot  be  maintained,  because  the 
words  of  one  are  not  the  words  of  another. 
A  separate  action  for  words  spokeu  must  be 
prosecuted  against  each.  Townsh.  Sland.  & 
li.  H  113,  118;  Thomas  v.  Rumsey,  6  Jolms. 
26.  Even  if  husband  and  wife  uttered  simi- 
lar words  simultaneously,  they  were  regard- 
ed as  two  separate  puldlcatlons,  and  an  ac- 
tion had  to  be  brought  against  the  hustmnd 
alone  for  what  he  said,  and  against  both  hus- 
band and  wife  toe  her  words.  Odgers,  Sland. 
&  L.  371,  and  cases  cited.    If  this  is  an  ac- 


tion for  dander.  It  would  not  lie  against  two. 
The  facts  that  It  will  lie  against  two,  and 
that  the  courts  treat  the  damage  resulting 
from  the  malicious  Intent  as  the  gist  of  the 
suit,  rei>el  the  conclusion  that  it  is  to  t>e 
classed  with  actions  of  slander.  The  plea  of 
the  statute  of  UmltatlouB  was  therefore,  In 
my  judgment,  no  bar  to  this  action.  As  to 
the  question  of  privilege, .  the  trial  court 
charged  the  Jury  that  a  man  has  a  right  to 
Inquire  of  his  neighbor  Into  the  circumstan- 
ces of  a  person  to  whom  he  is  giving  credit, 
and  that  person  may  on  such  occasions  cqpi- 
munlcate  freely,  and  unless  his  communica- 
tion be  of  facts  which  he  does  not  honestiy 
believe,  or  the  communication  be  such  as  was 
made,  not  for  the  honest  purpose  of  convey- 
ing the  information  to  the  inquirer,  but  such 
a«,  in  the  Judgmeit  of  the  Jury,  imder  the 
evidence,  shows  that  the  defendant  took  ad- 
vantage of  that  privilege  to  gratify  a  ma- 
licious purpose,  no  action  will  lie.  This  Is  a 
correct  statement  of  the  law;  there  was  evi- 
dence of  malice,  and,  therefore,  the  trial 
judge  properly  submitted  the  question  of 
malice  to  the  jury.  Such  Is  the  rule  adopted 
in  this  court  in  Andrew  v.  Deshler,  45  N.  J. 
Law,  167.  In  my  opinion,  the  Judgment  be- 
low should  be  affirmed. 


(W  N.  J.  u  ut) 

STATE  (WARREN  MANUF'G  CO.,  Prosecu- 
tor) V.  DALRYMPLE,  Collector. 

SAME  V.  DONNELLY,  CoUector. 

(Supreme  CVmrt  of  New  Jersey.    March  6, 
1894.) 

Taxation— Propbbtt  Sd&ibct  —  Cokstitotiomai. 
Law. 

1.  Manufacturing  Co.  t.  Warford,  87  N.  J. 
Law,  397,  followed. 

2.  The  supplement  to  the  tax  act,  passed 
May  11.  1888.  (Supp.  Revision,  p.  981,)  re-en- 
acted March  SO,  IsSz,  (P.  L.  18&2,  p.  378,)  is 
special,  and  therefore  unconstitntional. 

3.  Raw  material  necessary  for  the  manu- 
facture of  paper,  paper  in  process  of  manufac- 
ture, and  manufactured  paper,  being  "visible 
personal  estate,"  must,  under  the  act  of  Mardi 
19,  1891,  (P.  L.  1891,  p.  189,)  be  assessed  for 
taxes  In  the  township,  ward,  or  taxing  district 
where  the  same  is  found. 

(Syllabus  by  the  Court) 

Separate  certiorarls  at  the  suit  of  the  War- 
ren Manufacturing  Company  against  Fred- 
erick A.  Dalrymple,  collector  of  the  town- 
ship of  Holland,  Hunterdon  county,  and 
David  O.  Donnelly,  collector  of  the  township 
of  Pohatpong,  Warren  county,  to  review 
certain  assessments  for  taxation.  Heard  to- 
gether on  an  agreed  statement  of  facts. 
Judgment  for  prosecutor. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  DIXON,  J.: 

Statement  of  facts  agreed  upon  between 
the  prosecutor  and  the  respective  defendants 
In  above  certioraris:  "First  That  the  valua- 
tion made  by  the  asses8(»«  of  the  respective 
townships— Pohatcong  and  Holland— Is  not  In 
dispute.    Second.  That  the  real  estate  of  the 
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'prosecatx^n,  Inyolved  in  tli«ad  proceddfags, 
consisted  of  two  tnicta  of  land,— the  one 
known  and  designated  as  the  npper  or  old 
min  property;  the  other  known  and  desig- 
nated as  the  lower  or  new  mill  property.  The 
said  tracts  of  land  adjoin.  The  npper  or  old 
mill  tract  contains  five  hundred  and  ftfty- 
two  and  ninety  one-hundredths  acres,  two 
hundred  and  thirteen  and  seventy-nine  one- 
hundredths  acres  of  which  are  situate  In  the 
township  of  Pohatcong,  (formerly  Green- 
wich,) Warren  county,  and  three  hundred 
and  thirty-nine  and  eleven  one-hundredths 
acres  are  situate  in  the  township  of  Holland, 
(formerly  Alexandria,)  in  the  county  of  Hun- 
terdon. The  lower  or  new  mill  tract  con- 
sists of  three  hundred  and  foiu-teen  and  one- 
half  acreSi  three  hundred  and  fire  and  one- 
half  acres  of  which  are  situate  in  the  town- 
ship of  Holland,  in  the  county  of  Hunterdon, 
and  9  acres  in  the  township  of  Pohatcong 
aforesaid.  The  Musconetcong  cre^  is  the 
division  line  between  the  said  townships  and 
said  counties.  Third.  That  all  of  the  per- 
sonal  property  of  the  prosecutors  Itf  located 
In  the  township  of  Holland  aforesaid,  ex- 
cepting one  thousand  dollars'  worth,  which 
Is  located  la  the  township  Af  Pohatcong 
aforesaid  on  the  upper  or  old  mill  property; 
that  the  total  amotmt  of  the  personal  proper- 
ty of  the  prosecntors  was  assessed  by  each 
township  at  $70,000,  |40,000  of  which  was 
assessed  and  taxed  by  each  township  as  lo- 
cated on  the  upper  or  old  mill  property,  and 
^30,000  of  which  was  assessed  and  taxed 
by  each  township  as  located  on  the  lower  or 
new  mill  property.  Fourth.  That  the  pros- 
ecutors acquired  title  to  all  of  the  xtppet  or 
old  mill  property  (real  estate)  prior  to  Jan- 
uary 1, 1881.  Fifth.  That  the  prosecutors  ac- 
quired title  to  the  lower  or  new  mill  real 
estate  on  the  following  dates,  viz.:  As  to 
three  hundred  and  five  and  one-half  acres 
situate  In  the  township  of  Holland,  on  the 
7th  day  of  February,  A.  D.  1889,  and  as  to 
the  9  acres  situate  in  the  said  township  of 
Pohatcong,  on  May  22d,  A.  D.  1890.  Sixth. 
That  the  respective  township  officers  of  the 
respective  townships— Holland  and  Pohat- 
ccmg— assessed  and  taxed  the  whole  of  the  up- 
per or  old  mill  real  estate  to  their  respective 
townships.  Seventh.  That  the  township  offi- 
cers of  Pohatcong  township  assessed  and 
taxed  the  whole  of  the  lower  or  new  mill  real 
estate  to  the  benefit  of  said  township. 
Eighth.  That  the  township  officers  of  Hol- 
land township  assessed  and  taxed  all  of  the 
lower  or  new  mill  real  estate  in  said  town- 
ship of  Holland  to  the  benefit  of  said  town- 
ship, but  not  the  nine  acres  situate  In  Po- 
hatcong township.  Ninth.  That  the  town- 
ship officers  of  Holland  township  and  the 
township  officers  of  Pohatcong  township 
each  assessed  and  taxed  all  of  the  personal 
property  of  the  prosecntors  to  the  benefit 
of  thdr  respective  townships.  Tenth.  That 
the  personal  property  of  prosecutors,  at  the 
time  of  the  assessment,   consisted  of  taw 


material  neeenary  for  the  manufactore  of 
paper,  paper  In  process  of  manufacture,  and 
mannfturtured  paper.  Eleventh.  That  the 
portion  of  the  upper  or  old  mill  real  estate 
which  is  situate  on  Pohatcong  township  Is 
one-fifth  in  value  of  the  whole  old  mill  tract; 
that  the  portion  of  the  old  mill  real  estate 
which  Is  situate  In  Holland  township  la.  In 
value,  four-fifths  of  the  whole  of  said  tract; 
that  the  portion  of  the  lower  or  new  mill 
property  which  is  situate  In  Holland  town- 
ship represents  seventy-nine  ei^tletha  in 
value  of  the  whole  of  said  tract,  and  the 
portion  thereof  that  Is  situate  in  Pohatcong 
township  represents  the  one-eightieth  of  the 
value  thereof.  Twelfth.  That  the  prosecutors 
at  the  old  mill  liave  a  superintendent  who 
superintends  the  works,  and  a  shipping  clerk 
who  makes  out  the  invoices  and  shipping 
bills,  and  keeps  the  time  of  the  employes. 
The  books  kept  at  the  old  mill  are  an  order 
book  and  a  shipping  book  and  a  book  to 
keep  a  record  of  incoming  and  outgoing 
freight.  There  Is  an  office'  in  the  old  mill 
for  the  use  of  the  said  superintendent  and 
the  said  shipping  tiark,  wliich  said  office 
is  in  the  township  of  Holland,  in  the  county 
of  Hunterdon.  That  the  prosecutors  have  an 
office  In  Rfegelsvllle,  Pohatcong  township, 
in  the  said  county  of  Warren,  about  three 
miles  from  either  mill  property.  That  said 
office  Is  in  a  stone  building  attached  to  a 
grist  mill.  That  in  that  office  the  secretary 
and  treasurer  performs  bis  duties  for  the 
company,  the  prosecutors.  That  the  meet- 
ings of  the  board  of  directors  and  stoddiold- 
ers  are  held  there,  and  that  the  general  man 
ager  of  prosecutors  has  his  office  and  per- 
forms his  duties  there.  That  a  statement  of 
the  transactiona  of  prosecutors  at  the  said 
mill  are  forwarded  to  and  filed  at  the  said 
Riegelsvine  office.  All  records  of  the  com- 
pany are  kept  at  the  said  RlegelsviUe  of- 
fice. The  safe  of  prosecutors  Is  at  the  said 
RlegelsviUe  otaee,  there  being  no  safe  at  tfacF 
mlU  office.  The  chedcs  of  the  company  are 
issued  from  the  Rtegelaville  Kfttice.  The  nMHt- 
eyto  pay  «nployes  is  put  up  in  enTelopes 
at  the  RIegelsvllle  office,  sent  to  the  mills, 
and  the  men  there  paid.  That  the  bill  heads 
and  stationery  of  the  company  are  printed 
'RlegelsviUe,  N.  J.'  Wm.  S.  Gummere,  Atty. 
of  Prosecutors.  R.  S.  Kuhl,  Atty.  for  Hol- 
land Township.  Irwin  W.  Schults,  Atty.  of 
Defdt  David  O.  DonneUy,  CoU.  Pohatcong 
Township." 

Argued  February  term,  1894,  before  AB- 
BBTT  and  DIXON,  33. 

Wm.  S.  Gummere,  for  prosecutor.  S.  S. 
Kuhl,  for  HoUand  Tp.  Irwin  W.  Schults. 
tor  Pohatcong  Tp. 

DIXON,  X,  (after  sUtlng  the  tacts.)  The 
provision  contained  in  section  8  of  the  tax  act 
of  AprU  11,  1886,  (Revision,  p.  1160.)  that, 
"when  the  line  between  two  townshlpa  or 
wards  divides  a  farm  or  a  lot  owned  or  pos- 
sessed by  the  person  taxed,  the  same  shall 
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be  taxed,  If  occqpled.  In  tbe  township  or 
ward  in  which  the  occupant  resides,"  still 
remains  as  a  feature  of  our  taxing  system, 
(P.  L.  1891,  p.  189,  {  6.)  Consequently,  upon 
th*  facts  stated  in  these  causes,  tbe  whole 
of  the  old  mill  tract  must,  according  to  Man- 
ufacturing Co  T.  Warford,  37  N.  J.  Law, 
397,  be  assessed  in  Pobatcong  (formerly 
Greenwich)  township.  For  the  same  reason, 
the  whole  of  the  new  mill  tract  must  also 
be  assessed  In  the  same  township,  unless  tbe 
supplement  of  May  11,  1886,  (Supp.  Rerislon, 
p.  981;  re-enacted  P.  L.  1892,  p.  378,)  requires 
the  application  of  a  different  rule  to  that 
property.  We  think  this  mpplement  should 
not  be  applied,  for  two  reasons:  First,  be- 
cause the  new  mill  property  does  not,  in  the 
words  of  that  supplement,  lie  adjacent  to  the 
lands  upon  which  the  owner  resides,  tbe 
residence  of  this  corporation  being  in  its 
principal  ofiSce  at  RiegelsviUe,  three  miles 
distant,  (37  N.  J.  Law,  397;)  and,  second, 
because  this  supplement  is  special,  and  there- 
fore void,  under  article  4,  I  7,  par.  12,  of 
tbe  ooDStitntlon,  requiring  property  to  be 
assessed  for  taxes  under  general  laws  only. 
The  supplement  maizes  the  place  of  the  a»- 
sessment  of  land  depend  upon  the  question 
whether  tbe  owner  acquired  title  since  tbe 
year  1881.  We  are  unable  to  i>erceiTe  how 
tbe  fact  that  land  has  been  purcbased  since 
1881  can  afford  any  reasonable  basis  on 
which  to  found  a  class  of  lands  for  pur- 
poses of  taxation;  and  therefore,  according 
to  tbe  entire  train  of  our  dedslons,  a  statute 
attempting  to  classify  real  estate  on  such  a 
fact  for  those  purposes  cannot  be  general 
Hence  we  conclude  that  all  the  real  property 
Is  assessable  in  Pobatcong  only,  and  the  as- 
sessment In  Holland  township  must  be  set 
asldfc 

The  personal  property  seems  idahily  to 
come  within  the  reach  of  the  first  danse  of 
section  6  of  the  act  of  March  19,  1891,  (P. 
h.  1891,  p.  189,)  which  enacts  "that  the  tax 
on  visible  personal  estate  shall  be  assessed 
in  and  for  the  township,  ward  or  taxing 
district  where  such  property  1b  found."  Ac- 
cording to  the  tenth  fact  stated  at  the  bead 
of  this  opinion,  all  of  the  personal  estate 
assessed  was  visible;  and,  according  to  the 
third  fact  there  stated,  |69,000  worth  of  it 
was  found  In  the  townsAiip  of  Holland,  and 
$1,000  worth  in  the  township  of  Pobatcong. 
The  assessments  on  personal  property  in 
these  townships  must  be  reduced  to  these 
figures.  The  prosecutor  is  entitled  to  costs 
In  both  causes. 


STATB  (MERRBLL,  Collector,  Prosecntoi)  T. 
'INHABITANTS  OP  TOWNSHIP  OF 

POHATCONG. 

(Supreme  Court  of  New  J«rsey.    March  Bt 

1894.) 

Certiorari  at  the  spit  of  Lewis  Merrell,  col- 
lector of  Warren  county,  against  the  inhabitants 
of  th*  township  of  Pobatcong,  in  Warren  eonn- 
v.28A.no.l2— 48 


tr,  tp  review  an  assessment  -for  tans  msde  by 
the  assessor  of  Pohatcottg  oonnty.  Judgment 
for  prosecutor. 

Argued  Febraan'  term,  1804,  before  AB- 
BEIT  and  DIXON.  JJ. 

Henry  S.  Harris  and  Qeoege  W.  Siipman, 
for  inoaecutor.  Irwin  W.  Schults.  for  defend- 
ant 

DIXON,  X  It  appears  in  this  case  that  the 
assessor  of  Pobatcong  township  assessed  tbe 
taxable  propertr  In  rae  township  for  1893  at 
tbe  sum  of  $l,U80,ti84,  which  was  ats  true  Tslue; 
that,  upon  presentation  of  his  duplicate  to  the 
county  Doara  of  assessors  for  the  ascertainment 
of  the  township's  qnota  of  state  and  county 
taxes,  that  imard  fixed  the  quota  upon  tbe  sum 
of  Sl,098,897,  which  was  the  valuation  in  tbe 
dnpiicate  for  1892;  that  Iberenpon  the  township 
appealed  to  the  state  board  of  taxation,  under 
the  dahth  section  of  "A  general  act  concerning 
taxes,^'  (P.  L.  1891,  p.  189,)  and  inajsted,  not 
oidy  that  the  valuation  of  1893  should  be  adopt- 
ed as  the  basis  for  ascertaining  tbe  qnota,  bnt 
also  that  (70,000  should  be  deducted  from  such 
valuation,  beoanse  the  assessor  had  assessed, 
at  that  figure,  the  new  mill  property  of  tbe 
Warren  Manufacturing  Company,  which  main- 
ly lies  in  Holland  township,  Hunterdon  coun- 
^,  and  which,  therefore,  it  was  daimed,  was 
not  assessable  in  Pohatcoag  township;  and  that 
the  state  board  sustained  these  claims  of  Pobat- 
cong township,  and  fixed  the  quota  upon  the 
basis  of  $1,010,684. .  The  present  certiorari 
brings  this  determination  of  the  state  board 
before  us  for  review.  For  the  reasons  stated 
in  our  opinion  delivered  at  the  present  term  in 
the  suits  of  Manufacturing  Co.  V.  Dalrymple, 
and  Same  v.  Dcmnelly,  28  Atl,  671,  the  new 
mill  property  of  that  company  was  assessable 
in  Fohatcong  township;  and  therefore  the 
judgment  of  the  state  board,  deducting  its  value 
—170,000— from  the  amount  of  the  duplicate. 
Was  erroneous,  and  must  be  set  aside.  Tbe 
quota  chargeable  against  the  township  should 
be  reckoned  upon  the  amount  of  the  duplicate 
of  1893,  viz.  $1,086,684.  The  prosecutor  is  en- 
titled to  eosts. 


(St  N.  J.  E.  m) 

NATIONAL  DOCKS  &  N.  J.  JUNCTION 
CONNECTING  Rt.  CO.  v.  DNITED  NEW 
JERSEY  RAILROAD  &  CANAL  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Maieh  6, 

1894.) 
Ehinbrt  Domain  —  CoHDSiiKATioir  Pbocssdikos 

— Obahts— CONSmUOTIOll. 

1.  Under  Revision,  p.  929,  i  101,  authorising 
railroad  companies  to  take  possession  -  of  land 
condemned  on  paying  into  the  circuit  court  the 
amount  found  due  as  compensation,  a  payment 
to  the  clerk,  without  the  court's  knowledge,  and 
without  any  order  being  entered  on  its  minutes. 
or  other  records  being  made,  confers  no  right 
of  appropriation  on  tbe  condemning  company. 

2.  The  condemnation  by  a  railroad  company 
of  land  abutting  on  a  highway  does  not  vest  in 
such  company  the  landowner's  title  to  the  high- 
way. 

Bill  by  the  National  Docks  &  New  Jersey 
Junction  Connecting  Railway  Company  to 
enjoin  the  United  New  Jersey  Railroad  & 
Canal  Company  from  Interfoing  with  the 
construction  of  the  complainant's  road.  Bill 
dismissed. 

Charles  L.  Corbin  and  John  R.  Emery,  for 
itomplainant.  Jamea  B.  Vredenburgta  and 
Joseph  D.  Bedle,  tor  defendants. 
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VAN  FLEET,  V.  0.  Tbls  Is  an  appllcatioii 
for  a  mandatory  Injunction.  The  litigants 
are  railroad  corporations.  The  complainant 
was  Incorporated  under  the  general  railroad 
law.  B7  its  bill  It  alleges  that  It  has  ac- 
qolred  by  condemnation  a  right  to  construct 
an  underground  crossing  through  the  lands 
of  the  defendants  at  a  point  in  Jersey  City 
where,  in  addition  to  the  tracl»  constituting 
a  part  of  the  defendants'  main  line,  more 
tlian  20  other  trades  have  been  laid  for  the 
storage  of  passenger  cars  when  not  In  use; 
that  it  desires  to  commence  work  at  once  in 
constructing  such  crossing,  by  making  a  deep 
excavation  under  the  three  storage  tracks 
lying  furthest  to  the  south,  and  called  tracks 
Nos.  1,  2,  and  3;  and  that  the  defendants,  to 
prevent  It  from  constructing  such  crossing, 
have  placed  cars  on  these  three  tracks  at  the 
point  where  the  excavation  must  commence, 
and  have  also,  after  written  request,  refused 
to  remove  them.  The  bill  also  alleges  that 
it  U  the  Intention  of  the  defendants  to  keep 
cars  constantly  on  the  tracks  at  the  point  of 
crossing,  and  by  that  means  prevent  any  ex- 
cavation being  made  there,  unless  the  com- 
plainant will  take  the  risk  of  the  cars  falling 
Into  the  excavation  and  killing  or  maiming 
Its  workmen.  TO  remedy  the  wrongs  the  de- 
fendants are  thus  committing,  the  court  is 
asked  to  compel  them  to  remove  the  cars 
standing  over  the  crossing,  in  such  manner, 
from  time  to  time,  as  wiU  enable  the  com- 
plainant to  construct  its  crossing  expeditious- 
ly and  with  safety,  and  also  to  enjoin  them 
from  doing  anything  which  will  prevent  or 
obstruct  the  complainant  from  the  full  and 
fair  exercise  of  its  rights.  The  defendants 
deny  that  the  complainant's  proofs  show  that 
it  has  acquired  a  right  to  enter  upon  and 
take  possession  of  their  land  at  the  point 
where  It  claims  a  right  to  construct  a  cross- 
ing. 

No  principle  of  legal  right  and  duty  is  bet- 
ter settled  in  this  state  than  that  which  de- 
clares that  when  a  railroad  corporation  at- 
tempts to  acquire  land  by  the  exercise  of 
the  power  of  eminent  domain,  compensation, 
either  actual  or  constructive,  must  precede 
appropriation.  Hie  constitution  so  ordains. 
As  the  complainant  was  organized  under  the 
general  railroad  law,  It  has  only  such  rights 
and  powers  as  that  law  grants.  That  law 
expressly  declares  that  no  company  Incor- 
porated under  it  shall  take  possession  of  any 
land  taken  by  it  by  condemnation  xmtll  it 
shall  have  first  made  compensation,  but  that, 
after  wliat  must  be  considered  as  Just  com- 
pensation In  the  particular  case  has  been 
finally  determined,  in  dther  of  the  modes 
pointed  out,  the  condemning  company  shall, 
on  making  tender  of  the  amount  ascertained 
by  such  determination,  and  in  case  the  same 
Is  refused,  on  paying  it  into  the  circuit  court 
of  the  county  wherein  the  land  taken  lies, 
"be  empowered  to  enter  upon  and  take  pos- 
session of  the  said  lands,  and  proceed  with 
the  work  of  constructing  its  road."   Revision, 


p.  929,  i  101.  There  can  be  no  doubt  tliat  the 
legislative  design  in  incm^orating.  this  pro- 
vision in  the  general  railroad  law  was  to 
render  tender  and  refusal  and  payment  Into 
court  a  constructive  payment,  and  to  give 
such  a  payment  the  same  legal  effect  as 
would  result  from  an  actual  payment  "Kie 
sum  which  must  be  regarded  as  Just  compen- 
sation for  the  land  taken  in  this  case  has  al- 
ready been  finally  determined,  so  far,  at  least 
as  to  Invest  the  complainant  with  a  right  on 
tendo:  and  refusal  of  the  money  and  Its  pay- 
ment into  court,  to  take  such  possession  of 
the  land  as  may  be  necessary  to  enable  It  to 
proceed  with  the  construction  of  Its  road 
thereon;  and  the  sum  so  ascertained  has  been 
tendered  and  refused.  So  far  I  regard  the 
complainant's  case  free  from  doubt  or  dis- 
pute. But  the  question  In  contest  Is,  has  the 
other  prerequisite  of  the  statute  been  per- 
formed? Or,  stated  in  another  form,  had  the 
condemnation  money  been  paid  into  the  cir- 
cuit court  when  the  complainant  filed  its  bill? 
On  this  point  the  bill,  after  alleging  that  both 
parties  appealed  from  the  awai'd  of  the  com- 
missioners, and  that  a  trial  by  Jury  had  been 
had,  and  a  verdict  rendered,  on  which  Judg- 
ment had  been  Altered  against  the  complain- 
ant for  ^5.000,  says:  "Your  orator,  on  the 
1st  day  of  November,  1893,  duly  tendered 
payment  of  said  sum,  with  interest  from 
said  23d  day  of  October,  1893,  to  the  said 
owners,  and,  payment  having  been  rrfused, 
forthwith  duly  paid  said  sum  and  interest  to 
the  clerk  of  the  Hudson  circuit  court"  The 
manner  in  which  this  payment  was  made 
is  stated  with  greater  particularity  In  an 
affidavit  made  by  one  of  the  complainant's 
engineers.  Aft»  stating  that  he  was  pres- 
ent when  the  tender  was  made  and  refused, 
he  says:  "I  then  went  with  Mr.  Dickinson 
[Mr.  Dickinson  is  the  person  who  made  the 
tender]  to  the  county  clerk's  office,  and  saw 
him,  on  the  same  day,  pay  to  the  deputy 
derk,  in  charge  of  the  office,  the  same  sum, 
receiving  his  receipt  therefor."  Now,  unless 
paying  money  to  the  clerk  is,  under  this  stat- 
ute, paying  It  into  court,  it  is  manifest  that 
the  payment  made  by  the  complainant  in  this 
case  was  wholly  unauthorized,  Just  as  much 
so  as  If  It  had  been  made  to  the  sheriff,  or 
any  other  officer  of  the  court  The  cleiii  is 
not  the  court  He  is  simply  its  scribe,  and 
custodian  of  its  records.  He  is  not  the  agent 
of  the  court,  nor  has  he  any  authority  to  act 
for  or  represent  the  court  In  Its  absence.  In 
the  discharge  of  its  Judicial  duties  a  court 
can  have  no  ag^it  or  representative.  The 
derk  of  the  circuit  court  does  not  possess 
the  least  shred  of  Judldal  power.  He  has  no 
power  to  decide  what  is  money,  nor  In  what 
circulating  medium  payment  In  such  a  <!ase 
must  be  made,— whether  in  coin  or  currency. 
For  anything  that  appears  to  the  contrary, 
this  payment  was  made  to  the  clerk,  not  in 
the  presence  of  the  court,  but  in  its  absence, 
and  without  its  knowledge,  and  without  any 
<M:der  or  rule  bdng  entered  on  Its  minutes. 
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or  other  record  being  made;  and  also  wltbont 
notice  to  tbe  defendants,  in  their  absence, 
and  vrithout  their  knowledge.  The  money  in 
such  cases  represents  tbe  land  tol^en.  It  is 
the  thing  wliich  the  law  substitutes  for  the 
land,  and  the  thing  which  must  be  put  into 
court  Is  that  thing  which  the  law  has  legal- 
ized as  money.  It  would  seem,  therefore,  to 
be  entirely  clear  that  the  object  of  the  legis- 
lature in  directing  that  the  money  should  be 
paid  into  the  circuit  court  was  to  give  that 
court  complete  jurisdiction  over  the  whole 
matter,  namely,  to  see  that  the  proper  sum  in 
l^al  money  was  paid  to  a  person  authorized 
by  tbe  court  to  receive  it;  also  to  make  pro- 
vision that  the  money  should  be  safely  and 
securely  kept  until  a  final  disposition  of  it 
is  to  be  made;  and  that  when  it  is  ordered 
to  be  paid  to  see  to  it  that  the  order  directs 
that  payment  shall  be  made  to  the  person 
who  was  entitled  to  tbe  land  taken.  It  is 
the  payment  of  the  mtmey  into  court  that 
confers  upon  the  condemning  company  the 
right  of  appropriation,  and,  as  the  money 
represents  the  land  over  which  the  right  of 
appropriation  is  acquired,  the  court  must.  In 
making  a  final  disposition  of  the  money,  treat 
it  as  If  it  were  land,  and  order  it  to  be  paid 
to  tbe  prason  who  was  entitled  to  the  land. 
Ross  V.  Adams,  28  N.  3.  Law,  160,  on  error, 
30  N.  J.  Law,  505.  This  interpretation  of 
tbe  statutoi7  provision  under  consideration 
makes  it  plain,  as  I  think,  that  a  railroad 
cori)oratlon  incorporated  under  the  general. 
railroad  law  can,  In  no  case  where  payment 
into  court  must  precede  appropriation,  ac- 
quire a  right  to  take  possession  of  the  land 
condemned  until  it  has  paid  tbe  condemna- 
tioa  money  into  court  in  such  manner  that 
the  court  acquires,  the  instant  that  the  pay- 
ment is  made,  complete  control  over  the 
money  for  all  purposes.  In  my  Judgment,  to 
accomplish  the  legislative  design,  the  money 
mnst  be  paid  in  the  presence  of  the  court,  or 
under  its  authority;  the  indispensable  requi- 
site being  that,  when  the  money  passes  from 
the  bands  of  a  condemning  company,  it  shall 
go  Into  the  hands  of  some  person  whom  the 
court  has  authorized  to  receive  it,  either  by 
qiecial  order  or  general  regulation.  The  pow- 
er of  the  court  to  designate  the  person  to  re- 
ceive tbe  money,  and  to  prescribe  how  it  shall 
be  safely  kept,  is,  in  my  Judgment,  unques- 
tionable and  absolute,  and  may  be  so  exer- 
cised as  tliat  the  derk  shall  neither  handle 
nor  touch  the  money. 

It  has  long  been  settled  that  when  the  de- 
fendant in  a  suit  at  law  desires  to  pay  the 
sum  which  he  admits  to  be  due  into  court, 
in  discharge  of  his  liability  to  the  plaintiff, 
he  can  only  do  so  under  an  order  or  a  rule 
of  tlie  court  in  which  the  suit  is  pending, 
and  that  a  payment  to  the  clerk  in  such  a 
case,  in  the  absence  of  an  order  or  a  rule,  is 
not  a.  payment  into  court.  The  usual  state- 
ment of  this  doctrine  is  tha*  the  clerk  has  no 
authority  to  receive  money  for  the  court  with- 
out a  rule.    The  supreme  court  of  this  state- 


has  recently  enforced  this  doctrine.  Levan 
v.  Stemfeld,  55  N.  J.  Law,  41,  25.AtL  854. 
Among  the  cases  cited  with  approval  by  Mr. 
Justice  Ree^  in  delivering  the  opinion  of  the 
court  in  the  case  just  mentioned  is  Baker  v. 
Hunt,  1  Wend.  103.  In  that  case  it  appeared 
that  the  defendant  had  paid  to  the  clerk  a 
sum  sufficient  to  satisfy  the  plaintiff's  de- 
mand. The  derk  received  the  money,  but 
refused  to  give  receipt  for  it,  stating  that 
be  did  not  think  he  had  any  authority  to  re- 
ceive it.  He  subsequently  returned  the  mon- 
ey to  the  defendant,  and  then  the  plaintiff 
applied  for  an  order  requiring  the  clerk  to 
pay  the  money  to  him.  The  application  was 
denied,  the  court,  by  Chief  Justice  Savage, 
declaring:  "The  clerk  had  no  right  to  re- 
ceive the  money  without  a  rule  of  court,  and 
acted  correctly  in  returning  the  money  to  the 
defendant."  Money  paid  to  the  clerk  cannot 
be  considered  as  having  been  paid  into  court, 
for  the  very  obvious  rqason  that  the  derk  is 
not  the  court,  and  has  no  authority,  in  the 
absence  of  a  statutory  direction,  or  a  special 
ordo-,  or  a  general  regulation,  to  act  for  the 
court  in  such  a  case;  and  also  for  the  fur- 
ther reason  that  such  a  payment,  especially 
when  made  without  the  authority  of  the 
court,  in  its  absence,  and  without  its  loiowl- 
edge,  entirely  fails  to  accomplish  the  funda- 
mental object  of  the  direction  to  pay  the 
money  into  court,  which  is  to  put  the  money 
into  the  custody  of  the  court  for  safe-keep- 
ing, and  Its  ultimate  payment,  by  order  of 
the  court,  to  the  person  entitled  to  it  In 
the  absence  of  statutory  direction,  or  a  spe- 
dal  order,  or  a  general  regulation,  the  derk, 
in  my  judgment,  has  no  more  authority  to 
receive  money  In  such  a  case  for  the  court 
than  he  has  to  decide  what  sum  shaU  be 
paid,  or  what  shall  be  received  as  money,  or 
where  the  money  shall  be  placed  for  safe- 
keeping, or  to  whom  it  shall  be  paid.  As  a 
general  rule,  money  cannot  be  paid  into  the 
English  court  of  chancery  without  an  order. 
Mr.  Danlell,  in  his  treatise  on  Pleading  and 
Practice,  says:  "No  money  can  he  paid  into 
court  to  the  credit  of  any  cause  or  matter, 
with  few  exceptions,  without  an  orda:."  2 
Danlell,  Ch.  Pr.  (5th  Ed.)  marg.  p.  1786,  bottom 
p.  1708.  The  exceptions  referred  to  will  be 
found  on  examination  to  be  cases  where  par- 
liament has  selected  the  person  to  whom  the 
money-  must  be  paid,  and  has  given  express 
direction  that  it  shall  be  paid  to  him.  For 
example:  The  En^sh  statute  authorizing 
land  to  be  taken  for  railroad  and  other  pur- 
poses, generally  called  the  "Lands'  Clauses 
Act,"— 8  &  9  Vict  c.  18.  (17  Brit  St  p.  584.) 
—declares  that  when  the  sum  awarded  for 
land  taken  exceeds  £200,  and  cannot,  for  any 
reason,  be  paid  to  the  owner,  the  money 
shall  be  paid  into  the  bank.  In  the  name  and 
with  the  privity  of  the  accountant  general 
of  the  court  of  chancery,  to  be  placed  to  the 
account  there  of  such  accountant  general. 
Under  such  a  statute  it  is  obvious  that  to  get 
the  money  into  court  no  order  is  necessary. 
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nor  lias  the  court  any  aathoritT'  to  make  one, 
for  parliament  has  Itself  designated  the  per- 
son to  whom  the  money  shall  be  paid,  and 
also  where  It  shall  be  placed  for  safe-keep- 
ing, and,  has  thus  deprived  the  court  of  all 
power  dther  to  appoint  a  person  to  receive 
the  money,  or  to  select  a  place  for  Its  safe- 
keeping. The  construction  of  snCh  statutes 
has  been  free  from  doubt  or  question  from 
the  time  the  first  one  was  passed.  In  an 
anonymous  case,  reported  In  1  Ves.  Jr.  56,  it 
appeared  that  parliament,  by  a  private  act, 
had  directed  the  sale  of  an  estate,  and  that 
the  money  arising  from  the  sale  should  be 
paid  into  the  bank,  In  the  name  and  with  the 
privity  of  the  accountant  general.  After  the 
sale  a  petition  was  presented,  asking  that  an 
order  be  made  directing  that  the  money  be 
paid  into  court  pursuant  to  the  act  Lord 
Thurlow  held  that  he  had  no  authority  to 
make  an  order.  He  said:  "Money  Is  fre- 
quently to  be  imld  In  by  authority  of  the 
court;  frequently  the  court  has  a  right  to 
look  Into  It.  Here  It  is  to  be  paid  to  the 
accountant  general,  and  the  court  has  no  au- 
thority." And  he  then  added,  in  substance, 
that  when  an  act  of  parliament  confers  au- 
.thorlty  on  the  court,  or  refers  a  matter  to  the 
coin^  the  court  must  obey  the  direction  of 
parliament  But  one  deduction  can  be  fair- 
ly made  from  this  statement  of  law,  and 
that  is  that  when  a  statute  directs  that  mon- 
ey shall  be  paid  into  a  particular  court,  with- 
out desigrnatlng  a  person  to  receive,  and 
where  the  money  shall  be  placed  for  safe- 
keeping, the  duly  of  making  such  designa- 
tions Is  necessarily  imposed  on  the  court, 
and  the  court  must  then  look  into  the  matter, 
and  decide  who  shall  be  authorized  to  re^ 
celve  the  money,  and  where  it  shall  be  placed 
for  safe-keeping.  In  such  a  case  the  money 
cannot  get  Into  court  except  by  the  authority 
of  the  court  for,  until  authority  is  given  to 
some  person,  either  by  special  order  or  gen- 
eral regulation,  no  one  has  authority  to  re- 
ceiye  the  money  for  the  court.  When  a 
statute  does  not  order  to  whom  It  shall  be 
paid  In  order  to  put  It  Into  the  custody  of 
the  court  the  court  must;  and  until  the  court 
does,  either  by  special  order  or  general  regu- 
lation, no  person,  whether  an  officer  of  tho 
court  or  not  has  the  least  authority  to  re- 
ceive the  money  for  the  court. 

There  are  statutes  which  direct  that  mon- 
ey, in  condemnation  cases,  shall  be  paid  Into 
court  by  paying  it  to  a  particular  officer, 
—as,  for  example,  that  it  shall  be  paid 
to  the  derk  of  the  circuit  court  or  that 
it  shall  be  paid  Into  a  specified  court  to 
the  clerk  thereof;  and  others,  still,  which, 
without  ordering  the  money  paid  into  court 
simply  direct  that  it  shall  be  paid  to  the 
county  clerk.  But  between  such  statutes  and 
a  statute  which  directs  that  the  money  shall 
be  paid  into  a  particular  cotu^  without  di- 
recting to  whom  the  payment  shall  be  made, 
thtxe  Is,  It  will  be  observed,  a  clear  and 
broad  distinction.    They  vary  both  In  their 


wtHTds  and  their  substance.  Statutes  ex- 
pressed in  the  form  first  stated  point  out 
plainly  and  distinctly  an  officer  to  whom 
the  money  shall  be  paid,  and  mmt  therefore 
be  understood  as  a  legislative  command  that 
the  payment  must  be  made  to  him.  The 
court,  under  such  a  statute,  has  no  power 
whatever  to  direct  or  control  the  payment  of 
the  money,  because  the  legislature  has  given 
full  and  final  direction  OU'  that  subject. 
While  a  statute  expressed  in  the  second  form, 
as  it  omits  the  direction  given  by  the  first, 
and  falls  to  say  to  whom  the  money  shall 
be  paid,  and  simply  says  thit  it  shall  be  paid 
into  court  without  more, ,  must  be  under- 
stood, according  to  an  established  principle 
of  construction,  as  evincing  a  dear  legisla- 
tive purpose,  especially  when  the  words  of 
the  two  are  contrasted,  to  give  the  court  Into 
which  the  money  Is  directed  to  be  paid  full 
power  and  authority  to  decide  how  It  shall 
be  brought  into  court  who  shall  be  author- 
ised to  receive  It  and  where  it  shall  be 
placed  for  safe-keeping.  The  two  provisions, 
it  will  be  noticed,  differ  widely  in  a  highly 
important  particular.  The  one  directs  to 
whom  the  money  shall  be  paid  In  order  to 
bring  it  Into  court  while  the  other  simply 
directs  tliat  the  money  shall  be  paid  into 
court  without  appointing  any  person  to  re- 
ceive it  The  one  gives  full  and  specific  di- 
rection as  to  whom  the  money  shall  be  paid, 
and  the  other  says  nothing  whatever  on  that 
subject  The  one  omits  a  material  direction 
that  the  other  contains.  They  cannot,  there- 
fore, mean  the  same  thing.  To  declare  that 
they  do  would  not  be  construction,  but  legis- 
lation. A  court  may  expound,  but  It  cannot 
legislate.  The  prlndple  which  must  control 
the  construction  of  a  statute  differing  as 
widely  as  this  does  from  other  statutes  on 
the  same  subject  was  laid  down  by  Mr.  Jus- 
tice Buller,  many  years  ago.  In  Jones  v. 
Smart  1  Term  R.  44,  and  recognized  and  en- 
forced by  the  court  of  errors  and  appeals, 
speaking  by  Chief  Justice  Beasley,  In  Palma- 
teer  v.  TOton,  40  N.  J.  Bq.  685,  657,  5  AH. 
105.  It  is  this:  "We  are  bound  to  take  the 
act  of  parliament  as  they  have  made  it  A 
casus  omissus  can  in  no  case  I>e  supplied  by 
a  court  of  law,  fOr  that  would  be  to  make 
laws." 

Without  griving  any  consideration  to  the 
question  as  to  whether,  where  payment  of 
the  condemnation  money  Into  court  must  pre- 
cede appropriation,  a  right  to  possession  can, 
in  any  case,  be  legally  acquired,  except  the 
payment  is  made  on  notice  to  the  landown- 
er, BO  that  he  is  afforded  an  opportunity  to 
be  present  in  court  to  see  that  his  rights  are 
properly  protected,  my  judgment  Is  that  the 
complainant's  application  must  be  denied, 
for  the  reason  that,  on  its  own  showing,  it 
appears  that  it  has  not  paid  the  condemna- 
tion money  In  such  manner  as  to  give  it  a 
right  to  take  possession  of  the  land  con- 
demned. 

There  is  anotha  reason  why  I  think  tiie 
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complainant's  application,  in  its  present  form, 
must  be  dended.  The  land  of  the  defendants 
which  the  complainant  seeks  to  acquire,  as 
described  In  the  condemnation  proceedings,' 
consists  of  a  strip  55  feet  in  width,  extend- 
ing from  the  northerly  boundary  of  a  street 
in  Jersey  Caty  known  as  "Railroad  Avenue" 
northward  a  little  less  than  525  feet.  The 
defendants,  as  abutting  owners,  hold  the  fee 
of  <H)e-haIf  of  the  land  occupied  by  this  street 
At  the  point  where  the  complainant's  railroad 
will  cross  this  street  the  street  Is  about  60 
feet  wide,  so  that  the  complainant's  route, 
at  the' point  of  crossing,  embraces  a  lot  of 
land  belonging  to  the  defendants,  bat  con- 
stituting a  part  of  the  street  65  feet  in  width 
by  25  feet  In  lengtb,  and  containing  about 
1,375  square  feet.  This  land  in  the  street 
forms  no  part  of  the  land  which  the  complain- 
ant notified  the  defendants  It  intended  to 
take,  and  of  which  the  statute  required  the 
complainant  to  give  "a  particular  descrip- 
tion" in  writing.  Revision,  p.  928,  f  100.  It 
lies,  in  fact,  entirely  outside  of  the  land  de- 
scribed in  the  condemnation  proceedings. 
Hence,  tmless  the  quantity  of  land  acquired 
by  the  exercise  of  the  power  of  eminent  do- 
main in  this  case  can  be  extended,  by  con- 
struction, so  as.  to  embrace  land  lying  out- 
side of  the  boundaries  of  the  land  described, 
it  is  manifest  that  the  complainant  has  ac- 
quired no  right*  whatever  to  use  or  possess 
the  defendants'  land  in  the  street  At  the 
time  the  condemnation  proceedings  were  com- 
menced the  defendants'  land  In  the  street 
was  btirdened  with  the  easement  of  a  public 
highway.  Subsequently,  however,  and  be- 
tween the  date  when  the  commissioners  made 
their  award  and  the  date  when  the  appeals 
from  their  award  were  tried,  the  street,  at 
the  point  of  crossing,  within  the  lines  of  the 
complainant's  route,  was  vacated  by  the  prop- 
er authority;  so  that  the  fact  Is  that.  When 
the  sum  which  must  be  regarded  as  Just  com- 
pensation for  the  land  taken  was  finally  de- 
termined by  the  verdict  of  the  Jury  which 
tried  the  appeals,  the  defendants'  land  in  the 
street  was  no  longer  subject  to  the  easement 
of  a  public  highway,  but  bad  been  entirely 
freed  from  it  It  is  not  pretended  by  the 
complainant  that  the  sum  awarded  by  the 
Jury  included  the  value  of  the  defendants' 
land  In  the  street,  or  that  on  the  trial  of  the 
question  as  to  what  sum  would  constitute 
Just  compensation  for  the  land  which  the 
complainant  wanted  to  acquire,  either  party 
understood  or  supposed  that  the  land  In  the 
•treet  constituted  part  of  the  land  for  which 
compensation  should  be  made.  No  evidence 
respecting  Its  value,  or  the  damages  which 
woxild  be  caused  by  its  appropriation,  was 
offered  by  either  party.  They,  on  the  con- 
traiy,  restricted  their  evidence,  as  to  value 
and  damages,  to  the  land  embraced  within 
the  particular  description  which  the  com- 
plainant had  given  of  the  land  It  intended 
to  take.    Motwithstanding  these  facts,  the 


complalhant  contends  that  it  has  acquired  a 
right  to  construct  its  railroad  over  the  de- 
fendants' land  in  the  street  The  general 
principle  asserted  in  support  of  this  conten- 
tion is  that  the  condemnation  of  land  abut- 
ting upon  a  highway  by  a  railroad  corpora- 
tion operates  as-  a  grant  of  land  outside  of 
the  land  particularly  described,  and  carries 
the  right  acquired  by  the  condemning  com- 
pany as  far  Into  the  public  way  as  the  title 
of  the  owner  whose  land  is  taken  extends. 
The  argument  is,  of  course,  that  such  Is  the 
legal  effect  Imputed  by  construction  to  a  grant 
of  land  abutting  upon  a  public  way,  made  by 
deed;  and  that,  as  land  taken  by  the  exer- 
cise of  the  power  of  eminent  domain  Is  held, 
In  legal  theory  at  least  to  have  been  ac- 
quired by  grant,  the  meaning  and  effect  of 
such  a  grant  should  be  determined  by  the 
same  rules  which  govern  the  construction  of 
a  grant  made  by  deed.  But  this  argument 
as  is  apparent,  entirely  overiooks  the  wide 
difference  existing  between  the  two  grants, 
both. as  to  the  means  by  which  they  are  ef- 
fected and  the  purposes  for  which  they  are 
made.  When  land  abutting  on  a  public  way 
Is  conveyed  by  deed,  free  from  condition  ot 
limitation,  the  grantee  acquhres  a  right  by 
the  deed  to  use  the  land  for  any  and  all  pur- 
poses for  which  land  may  lawfully  be  used. 
To  many  of  such  pruposes  the  land  occupied 
by  the  highway,  whether  It  remains  subject 
to  an  easement  in  favor  of  the  public  or  not, 
is  a  necessary  and  Indispensable  adjunct. 
When  a  conveyance  of  land  thus  situated  Is 
presented  for  construction,  the  presumption  is 
easy  and  natural  that  the  parties  to  the  deed 
both  xmderstood  and  expected  that  the  land 
in  the  highway,  though  not  within  its  de- 
scriptive words.  Would  pass  by  the  deed;  the 
land  in  the  street  in  such  a  case  "being  re- 
garded," as  Chief  Justice  Beasley,  In  the  lead- 
ing case  on  this  subject  In  this  state,  said, 
"as  a  mere  adjimct  of  the  property  sold,  and 
worthless  for  any  other  use."  Salter  v.  Jo- 
nas, 39  N.  J.  Law,  469,  472.  And  It  is  upon 
the  ground  of  the  presumed  intention  of  the 
parties,  and  upon  this  ground  alone,  that  the 
doctrine  rests  that  the  dellneatory  words  of  a 
deed  may  b&  extended  by  construction  so  as 
to  make  the  deed  convey  mote  land  than  they 
describe.  In  the  case  Just  cited  the  chief 
Justice,  on  page  473,  says:  "The  particular 
words  should,  in  such  transactions,  be  con- 
trolled and  limited  by  the  manifest  Intention 
which  Is  unmistakably  displayed  In  the  na- 
ture of  the  affair  and  the  situation  of  the 
parties.  When  the  conditions  of  the  case 
are  altered,  as  If  the  vendor  should.  In  a  given 
case,  have  an  apparent  interest  to  reserve  to 
himself  the  parcel  of  street  In  question,  a 
different  rule  of  Interpretation  might  become 
proper."  It  would  seem,  then,  to  be  beyond 
dispute  that  the  construction  which  the  com- 
plainant contends  should  be  given  to  its  grant 
cannot  be  adopted,  for  the  reason  that  the 
presumption  up<Hi  Which  it  can  alone  rest 
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cannot  be  made  In  any  case  where  land  la 
taken  In  inyitam.  In  Buch  a  case  the  fact  Is, 
and  no  sensible  presumption  can  be  made  to 
the  contrary,  that  the  landowner  means  to 
grant  nothing.  He  simply  submits  to  legal 
compulsion,  and  does  not  intend  to  give  up 
anything  which  the  law  will  permit  him  to 
keep.  That  such  was  not  only  the  purpose, 
but  stubl>orn  determination  of  the  landown- 
en  In  this  case,  is  made  entirely  certain  by 
the  averments  of  the  complainant's  bill.  The 
defendants  are  charged  with  having  pertina- 
ciously resisted  the  complainant  in  its  efforts 
to  acquire  a  right  to  cross  their  land  by  the 
Institution  of  many  distinct  legal  proceedings 
in  both  the  state  and  federal  courts,  In  bad 
faith,  and  solely  to  delay  and  obstruct  the 
complainant  In  the  ptu-suit  of  its  rights. 
Tbeir  course,  in  this  respect,  as  described  by 
,  the  complainant,  shows  that  they  did  not  in- 
tend to  yield  anything  wlilch  the  law  would 
permit  them  to  Iceep,  nor  even  to  submit  to 
legal  compulsion  if  they  could  help  It.  The 
law  never  indulges  in  presiunptions  contrary 
to  what  the  fact  appears  to  be.  Besides,  I 
think  It  is  debatable  whether,  wba:e  land 
abutting  upon  a  hlj^way  is  conveyed  by  deed 
to  a  railroad  corporation  simply  as  a  part  of 
Its  right  of  way,  and  for  no  other  purpose,  the 
land  in  the  highway,  belonging  to  the  grantor, 
would,  by  force  of  the  rule  under  considera- 
tion, be  held  to  pass.  The  land  conveyed  In 
such  case  would  be  acquired,  not  for  all  the 
uses  to  which  land  may  lawfully  be  applied, 
but  for  a  single  purpose,  namely,  for  the  pas- 
sage of  railroad  cars  over  It.  The  land  In  the 
highway  could  not  be  used  as  an  adjunct  to 
such  a  purpose,  nor  could  It  be  applied  In  any 
other  lawful  way  so  as  to  render  It  valuable 
or  useful  to  the  grantee  as  a  railroad  corpora- 
tion. None  of  the  reascms  whldi  govern  the 
construction  of  a  deed  whereby  land  Is  con- 
veyed to  the  grantee  for  all  purposes  would 
exist  In  such  a  case,  and  It  would,  therefore, 
seem  to  be  the  duty  of  the  court,  when  such 
a  deed  Is  presented  for  construction,  to  de- 
clare that  when  the  reason  of  any  particular 
law  ceases  so  does  the  law  Itself. 

But  there  is  another,  and,  as  I  think,  con- 
clusive, reason  why  land  taken  by  the  ex- 
ercise of  the  power  of  eminent  domain  un- 
der the  general  railroad  law  must  be  held 
to  be  unalterably  limited  to  the  land  partic- 
ularly described,  and  that  its  area  can  In 
no  case  and  under  no  circumstances  be  ex- 
tended or  enlarged  by  construction.  The 
legislative  purpose,  in  requiring  the  condemn- 
ing company  to  give  a  particular  descrip 
tion  in  writing  of  the  land  it  intends  to  take, 
is  apparent,  and  had, its  origin,  unquestion- 
ably, in  a  desire  to  secure  fairness  and  pro- 
mote justice.  The  duty  of  furnishing  a  par- 
ticular descriptlcm  was  manifestly  Imposed 
so  that  the  landowner  might  see  and  know 
just  how  much  of  his  land,  was  required,  and 
what  was  its  position  and  relation  to  his 
other  land,  and  thus  be  placed  in  a  position 


where  he  would  have  a  fair  (^portunlty  to 
contest  with  -his  adversary  the  question  of 
Just  compensation;  and  also  that  all  persons 
who  should  be  charged  with  the  duty  of  as- 
certaining and  determining  what  would  be 
Just  compensation  for  the  land  taken,  might 
be  furnished  with  the  means  of  estimating 
Intelligently  and  Judiciously  the  value  of  the 
land  to  be  taken,  and  the  damages  which 
would  be  caused  thereby.  That  this  purpose 
'would  be  defeated,  and  the  wrong  which  the 
legislature  meant  to  prevent  would  be  done. 
If  the  complainant's  construction  of  its  grant 
were  adopted,  appears  to  me  to  be  so  plain 
that  no  argument  Is  required  to  prove  it 
On  general  principles  of  Justice  I  think  It  Is 
entirely  dear  that  a  grant  acquired  by  a 
railroad  corpora1;ion  by  the  exercise  of  the 
power  of  eminent  domain  should  not  be  en- 
larged or  extended  by  inference  or  Implica- 
tion. With  respect  to  such  grants  the  rule 
of  construction  should  be  held  to  be  that 
whatever  is  not  granted  by  express  words 
must  be  understood  to  have  been  wltliheld. 
For  these  reasons,  I  think  the  court  Is  bound 
to  declare  that  the  complainant  acquired  no 
right  by  the  condemnation  proceedings  to 
the  defendants'  land  in  Railroad  avenue. 
This  being  so,  it  follows  necessarily  that  nn- 
tU  the  complainant  may  lawfully  use  that 
land  in  passing  to  and  from  the  point  where 
it  intends,  according  to  the  plan  set  torih  In 
its  bill,  to  commence  the  construction  of  its 
crossing,  no  Injunction  of  the  idnd  asked  for 
should  Issue.  If  It  were  issued,  It  would  In- 
flict serious  injury  on  the  defendants,  and 
do  the  complainant  no  good.  The  first  and 
principal  measure  of  relief  asked  is  that  the 
defendants  may  be  compelled  to  remove  the 
cars  standing  over  the  crossing  on  tracks  1, 
2,  and  3,  and  keep  those  trades  at  that  point 
free,  in  order  that  the  complainant  may  com- 
mence work  in  constructing  its  crossing  by 
excavating  under  these  trades.  But  the  fact 
is  that,  in  consequence  of  the  situation  and 
surroundings  of  the  land  condemned  for  the 
crossing,  the  complainant  has  no  means  of 
access  to  the  point  whare  Its  excavation,  un- 
der Its  present  plan  of  constructing  its  cross- 
ing, must  commence,  except  over  and  across 
the  defendants'  land  in  the  street;  and,  as 
the  complainant  has  not,  as  yet  acquired  a 
right  to  use  that  land,  it  follows  that  it  can- 
not proceed  to  excavate  under  the  three 
tracks,  and  consequ«itly  has  no  right  to 
have  the  cars  standing  over  the  crossing  re- 
moved. My  condusions  cm  the  whole  case 
are:  First  that  as  the  complainant  had  not 
paid  the  condemnation  money  into  court 
when  It  filed  its  bill,  and  hence  had  acquired 
no  right  to  the  possession  of  the  land  coii 
demned,  its  bill  must  be  dismissed,  but  witti- 
ont  prejudice  to  the  commencement  of  a  new 
suit;  and,  second,  that  as  the  defendants' 
cross  bUl  shows  that  the  complainant  has 
taken  possession  of  the  defendants'  land  in 
Railroad  avenue,  and  commenced  woik  there- 
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on,  wltbont 'right,  an '  Injunctloii  must  Issue 
restraining  the  complainant  from  its-^further 
use. 


am  Pa.  St.  S45) 

HASSINGER  v. 


AMMON  et  at. 


(Sopreme  Court  of  FennsylTania.    March  12, 
1894.) 

CSOHTBACT  or  ScltETTSHIP— AOTIOK  OK  BONS— 
DE7EXSSS. 

1.  Under  a  bond  reciting  that  H.  was  abont 
to  take  certificates  in  a  benefit  society  which, 
for  assessments,  etc.,  would  cost  him  ^,198.40, 
and  proTidine  that  if  he  paid  his  dues,  and  the 
society  failed  to  pay  him  his  benefits  as  they 
matured,  the  obligors  would  save  him  harmless 
from  loss  by  reason  of  its  failure,  and  would 
pay  him  such  part  of  the  $2,108.40  as  the  so- 
dety  should  fail  to  pay  him,  the  obligors  are 
sureties,  not  guarantors. 

2.  In  an  action  on  such  bond,  the  raUdity  of 
the  society's  charter  and  the  legality  of  its 
business  cannot  be  raised  by  the  obligors. 

Appeal  from  com't  of  common  .pleas,  Berks 
county;  James  N.  Brmentrout,  Judge 

Action  by  George  W.  Hasslnger  against  J. 
S.  Ammon  and  others  on  a  p«nal  bond. 
Judgment  for  plaintiff.  Defendants  appeaL 
Affirmed. 

The  charge  of  the  court  below  was  as  fol- 
lows: 

"This  is  a  suit  brought  by  George  W.  Has- 
slngor  against  Jacob  S.  Ammon,  Isaac  B. 
Fisher,  Henry  J.  Mays,  John  N.  Leavy,  and 
Mahlon  Fogleman.  All  the  parties  signing 
this  bond  have  been  sued,  but  the  only  ones 
who  have  pleaded,  and  who  are  now  on  trial, 
are  Jacob  S.  Ammon  and  Henry  J.  Mays. 
So  far  as  the  charter  Is  concerned,  and  the 
alleged  illegality  of  the  business  done  by  the 
association,  that  cannot  be  called  In  question 
in  this  case.  The  association  was  chartered 
by  the  comrt,  and  the  suit  is  upon  the  bond. 
So  far  as  the  points  of  the  defendants  in  this 
case  are  concerned,  they  ar?  refused.  While 
the  first  iKiint  may  be  true,  It  requires  no 
special  answer,  and  we  may  refuse  them 
generally,  inasmuch  as  the  other  points  raise 
the  legal  question  in  this  case.  Now,  what 
is  this  bond?  It  appears  that  Jacob  S.  Am- 
mon, Isaac  B.  Fisher,  Henry  J.  Mays,  John 
N.  licavy,  and  Mahlon  Fogleman  gave  their 
bond  to  George  W.  Hasslnger  on  the  14th  of 
January,  1SS6.  The  conditions  of  this  bond 
are  set  forth  In  this  way:  'The  condition  of 
this  obligation  is  that  whereas,  the  said 
above-named  George  "W.  Hasslnger  Is  about 
to  take  $27,000  worth  of  the  certificates  of 
the  Equitable  Beneficial  Society  of  the  City 
of  Reading  for  unmarried  persons,  the  last 
of  which  certificates  are  to  mature  in  the 
month  of  July,  A.  D.  1887,  and  which  cer- 
tificates win  cost  the  said  George  W.  Has- 
slnger, for  entrance  fees,  assignments,  month- 
ly dues,  and  annuals,  until  they  are  all  ma- 
tured, the  sum  of  twenty-one  hundred  and 
ninety-eight  dollars  and  forty  cents,  now,  if 
the  said  George  W.  Hasslnger  shall  promptly 
and  regrularly  pay  all  the  monthly  dues  and 
annuals  on  the  said  cei^tiflcates  of  marriage 


insurance  until  all  of  them  shall  have  ma- 
tnted,  and  that  the  said  the  Equitable  Bene- 
fldal  Society  shall  fail  to  pay  the  said 
George  W.  Hasslnger  his  benefits  as  they 
shall  mature  from  time  to  time,  then  wc, 
the  undersigned,  bind  ourselves,  our  heirs, 
executors,  and  administrators,  and  every  of 
them,  to  save  and  keep  him,  the  said  George 
W.  Hasslnger,  harmless  from  loss  or  damage 
by  the  said  Equitable  Beneficial  Society  fail- 
ing to  pay  him  his  benefits  as  they  mature; 
then  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  and  every  of  them,  to 
pay  him,  the  said  George  W.  Hasslnger,  such 
share  or  proportion  of  said  $2,198.40  which 
the  said  Equitable  Beneficial  Society  shall 
fall  to  pay  him  upon  his  claims  for  benefits: 
provided,  the  monthly  dues  and  annuals  are 
regularly  and  promptly  paid  as  they  are  re- 
quired by  the  by-laws  of  the  said  society: 
and  provided,  also,  that  if  the  undersigned 
obligors  shall  be  required  to  pay  to  the  said 
George  W.  Hasslnger  the  above-named 
amount,  to  wit,  $2,198.40,  all  sum  or  sums  of 
money  previously  paid  by  said  society  upcm 
the  certificates  that  have  previously  be- 
come beneficial  (if  any)  shall  be  deducted 
from  the  above  amount  of  $2,198.40,  and 
such  balance  to  be  paid  to  him  with  interest, 
and  upon  the  condition  hereinbefore  fully 
stated  and  set  forth,  to  be  mutually  kept  and 
performed  by  the  parties  hereto,  this  obliga- 
tion shall  he  void  and  of  none  effect,  or  else 
to  be  and  remain  in  full  force  and  virtue.* 
It  is  represented  in  this  bond  that  the  cer- 
tificates which  George  W.  Hasslnger  Is  about 
to  take,  will  cost  him,  for  entrance  fees,  as- 
signments, monthly  dues,  and  annuals,  until 
they  are  all  matured,  the  sum  of  $2,198.40, 
and  the  covenant  in  the  bond  is  that  if  he 
shall  promptly  and  regularly  pay  all  the 
monthly  dues  and  annuals  on  the  certificates 
until  they  have  all  matured,  and  if  the  said 
the  Equitable  Beneficial  Society  shall  fail  to 
pay  George  W.  Hasslnger  his  benefits  as 
tliey  shall  mature,  then  the  makers  of  this 
bond  are  to  save  and  keep  him  harmless 
from  loss  by  reason  of  the  failure  of  the  so- 
ciety to  pay  him.  This  bond  requires  that 
George  W.  Hasslnger  pay  these  various  en- 
trance fees,  assignments,  monthly  dues,  and. 
annuals.  Having  received  these  certificates 
from  the  society,  he  was  required  to  ad- 
vance the  money  to  make  payment,  as  herein 
required.  If  he  kept,  the  covenants  on  his 
part,  then,  in  case  of  the  refusal  or  failure  - 
on  the  part  of  the  society  to  pay  him  the 
matured  benefits,  these  men  were  to  pay  to 
Hasslnger  such  share  or  proportion  of  the ' 
$2,198.40  which  the  Equitable  Society  should 
fail  to  pay  him. 

"What  did  Mr.  Hasslnger  do  under  this 
bond?  What  did  he  get?  What  did  he  pay? 
Mr.  Hasslnger,  when  placed  upon  the  stand, 
said  that  be  paid  in  cash  $1,C87,  and  gave  a 
dueblll  for  $511.40,  which  together  makes  up 
the  $2,198.40  mentioned  in  this  bond.  Upon 
being  cross-examined,  he  admits  that  some 
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portion  of  tbis  amount— l^e  la  unable  to  say 
how  much— was  paid  In  what  are  termed 
dneblDs.  The  duebiU  Is  placed  In  eyldence. 
The  date  of  the  bond  Is  the  14th  of  January. 
18SG.  There  was  some  alteration  made  in 
the  date  of  the  duebiU,  which  Mr.  Eeifsnyder 
explains  by  giving  the  proper  date.  So  far 
as  the  alteration  Is  concerned,  we  do  not 
think  that  Is  material  in  this  case.  $1,687 
was  paid,  and  the  indorsements  of  the  secre- 
tary upon  this  dueblll  show  that  subsequently, 
in  four  different  installments,  th.e  balance  was 
paid.  It  is  admitted  that  duebills  entered  into 
some  portion  of  the  $2,198.40.  The  assessment 
book  being  placed  In  evidence,  It  would  ap- 
pear .from  that  book,  as  shown  by  Mr.  Relf- 
enyder,  that  assessments  Nos.  60  and  61  on 
policy  1449,  one  policy,  and  on  1472  to  1479, 
one  policy,  were  impald.  Subsequently  Mr. 
Hasslnger  was  placed  upon  the  stand,  and  he 
said  he  paid  these  two  payments  by  duebills, 
and  Mr.  Ludwlg,  who  was  secretary  at  the 
time  of  the  payment,  says  these  two  were 
paid  by  duebills,  and  that  he  accepted  the 
duebills  as  payment,  upon  being  told  to  do 
80  by  the  manager  or  superintendent  of  the 
society,  Mi*.  Hackbnberger.  If  that  testimo- 
ny is  believed,  then  all  the  assessments  were 
paid,  and,  the  proofs  of  marriage  having 
been  accepted  by  the  society,  the  different 
policies  had  matured.  Hie  policies  having 
matured,  the  Equitable  Beneficial  Society 
were  required  to  pay  the  benefits  maturing, 
and,  upon  failure  to  do  so,  the  bondsmen  be- 
came liable  to  pay  such  share  or  proportion 
of  the  $2,198.40  which  the  Equitable  Benefi- 
cial Society  had  failed  to  pay  upon  the  claim 
for  benefits.  But  the  defendants  say  that 
there  Is  evidence  in  this  case,  to  be  submitted 
to  the  Jury,  as  to  what  took  place  at  the 
time  of  the  making  of  this  bond,  that  the 
payments  were  not  to  be  made  by  duebills  or 
orders,  but  were  to  be  paid  In  cash.  Isaac 
■  B.  Fisher,  being  sworn,  as  to  this  particular 
subject,  said,  *I  do  not  recollect  that  there 
was  anything  said  in  refer<>nce  to  duebills;' 
and,  in  answer  to  the  question  whether  any- 
thing was  said  about  cash,  he  said,  'So  far 
as  I  recollect  now,  ihls  money  was  to  be  paid 
in  cash  towards  these  certificates  and  the  as- 
sessments, or  the  dues  upon  them.'  Henry 
Mays,  in  testifying  as  to  what  took  place, 
and  whether  anything  was  said  about  the 
payment  of  assessments,  answered:  'In  re- 
gard to  that,  I  could  not  tell  you.  This  was 
to  raise  money,  and  not  to  pay  duebills.' 
Then,  when  he  was  asked  the  question,  'You 
are  right  sure  they  said  It  would  not  be  paid 
in  duebills?'  he  answered,  'I  am  stnre  of  that, 
because  they  wanted  money.'  Dr.  Ammon, 
being  placed  upon  the  stand,  says:  'There 
was  further  objection  found  as  to  the  man- 
ner In  which  this  was  to  be  paid  into  the  as- 
sociation; that  was  spoken  about,  as  to  the 
orders  which  were  already  due,  that  there 
should  not  be  any  wders'  accepted  on  this 
money,  because  it  was  money  that  was  need- 
ed to  pay  some  claims  that  were  due  and 


overdue^  that  is  what  the  money  vaa  to  be 
used  for.-rto  pay,  off  these  claims.'  William 
H.  Reifsuyder,  being  asked  about  the  conver- 
sation had  with  Hapsinger  when  the  orders 
were  offered  in  payment  of  $1,687,  said,  To 
the  best  of  my  Imowledge,  I  told  him  about 
the  duebills,— that  I  thought  that  waa  not  the 
case;  that  It  was  not  audi;  that  cash  mon- 
ey was  to  come  for  these  certificates;  that 
the  duebills  would  not  brinj;  money  to  iiay 
these  things.'  Mr.  Hasslnger,  being  placed 
upon  the  stand,  says  that  there  was  notfiing 
said  with  reference  to  the  matter  of  ducbUls. 
[The  court  will  say  to  the  jury  that  If  they 
find  from  the  evidence  given  that  there  was 
a  distinct  agreement  made  then  and  there  as 
to  the  manner  in  which  these  amounts  were 
to  be  paid,  that  If  it  was  then  and  thore 
agrep^l  that  nothing  but  cash  should  be  ac- 
cepted, and  that  no  duebills  should  be  used, 
then  the  use  of  a  duebUl  was  not  a  perform- 
ance of  this  contract,  and  there  could  be  no 
recovery  In  this  case.  If,  however,  they  be- 
lieve that  there  was  nothing  said  at  the  time 
of  the  making  of  this  bond  with  regard  to 
tHe  subject,  then  the  society.  If  they  accepted 
any  duebills  as  payment  upon  the  different 
assessment  of  dues,  that  cannot  now  be 
called  in  question,  if  they  were  accepted  and 
taken  by  the  society  in  settlement;]  so  that 
on  that  point  the  verdict  will  be  as  the  Jury 
find  the  facts.  [If  they  find  that  duebills 
were  not  to  be  used,  and  that  stipulation  en- 
tered Into  the  bond,  there  can  be  no  recov- 
ery at  all  in  this  case.  If  they  find,  how- 
ever, that  there  was  no  such  stipulation,  that 
the  society  accepted  and  took  them  In  settle- 
ment, fairly,  then  there  can  be  a  recovery,] 
provided  the  Jury  find,  from  the  evidence, 
that  Hassinger  performed  what  he  covenant- 
ed to  perform  In  tbis  case  If  the  latter  the- 
ory Is  found,  then  the  amount  due  by  the 
face  of  this  bond,  the  amount  which  the  de- 
fendants guarantied  to  pay  upon  the  failure 
of  the  covenants  by  the  obligors,  was  $2,198.- 
40.  Mahlon  Fogleman,  who  was  on  this 
bond,  made  a  settlement,  In  which  be  paid 
$4.39.68.  Tnat  seltlement  Inures  to  the  bene- 
fit of  these  obligors,  and  must  be  deducted 
from  that  amount  That  would  leave  $!,• 
758.72. 

"The  next  question,  then,  that  the  Jury  will 
determine  Is:  Did  the  society  pay  any  bene- 
fits that  had  matured?  What  Is  the  evidence 
on  that  question?  Mr.  Belfsnyder,  being 
placed  upon  the  stand,  says  that  policy  1449, 
net  amount  $G8,  was  paid  to  Mr.  Hasslnger. 
Upon  subsequent  Inquiry  as  to  how  It  was 
paid,  he  stated  that  the  assessment  of  E 
n.  Merkle,  $26,  was  paid  on  account,  1}ut 
he  was  unable  to  account  for  $30.50  as  hav- 
ing been  paid,  but  he  thought,  and  was  of 
the  belief,  that  the  $68  had  been  paid  In  full. 
If  the  Jury  find,  as  evidenced  by  the  boolis 
here,  if  they  find  the  true  state  of  facts  to  be 
that  $68  was  paid,  that  must  be  allowed  as 
a  credit.  If  they  find  that  the  whole  of  the 
$68  was  not  allowed,  and  that  but  $30.60 


Digitized  by 


Google 


Fu.) 


HASSINGEB  il.  AMM^N. 


681 


Waa  unaccounted  for,  the  $80.50  onl^  «rlll  en- 
ter Into  ttjelr  calculation.  What  Is  the  next 
Item?  On  the  books  It  would  appear  that  on 
policy  1456  to  1463  $544  was  paid.  Relfsny- 
der  gays  that  amount  waia  paid,  and  the 
books  of  the  company,  belhjf  offered  In  erl- 
dence,  show  how,  when,  and  where  that  was 
padd.  The  evidence  on  the  books  would 
show  that  that  was  paid,  and  if  the  Jury  be- 
lieve, the  evidence  on  the  books,  supplement- 
ed by  Relfsnyder's  testimony,  $544  Will  also 
be  allowed  as  an  additional  credit  Mr.  Has- 
singcr,  when  upon  the  stand,  says  that  he 
got  neither  of  these  items.  The  books  of  the 
company  show  that  In  the  settlement  of  his 
dues  these  different  sums  were  used  up,  and. 
If  that  Is  so,  they  would  be  entitled  to  a  <*red- 
It  for  them.  The  statement  made  by  the 
plaintiff  In  this  case  allows,  upon  Its  face, 
credit  simply  for  what  Mahlon  Fogleman 
paid.  If  the  jury  believe  the  evidence  of  the 
books,  the  books  of  the  Society  of  which  Mr. 
Hasslnger  was  a  member,  they  will  allow  as 
a  credit  $544  additional,  and  they  will  allow 
the'  $68  additional  unless  the  payment  of  the 
$S0.50  has  not  been  satisfactorily  accounted 
for;  and  the  result,  taking  the  plalntifTs 
statement  as  the  correct  one,  would  leave,  as 
actually  due,  the  sum  of  $1,146.72,  to  ^hlch 
Interest  added  of  $349.68  would  make  a  total 
of  $1,496.30;  and,  if  this  $30.50  Is  not  satls- 
factorily  accounted  for,  the  amount  would  be 
$1,520.80,  If  this  calculation  Is  correct  (The 
statement  prepared  by  the  defendants  claims 
to  show  that  the  liability  would  be  only  a 
balance  of  $321.32.  Their  statement  shows 
that  the  acutal  cash  payments  to  the  com- 
pany were  $1,122,  instead  of  tbe  amount 
mentiMied  in  the  bond.  The  court  has  al- 
ready said  to  you  that.  If  the  agreement  en- 
tered Into  at  the  time  of  the  giving  of  this 
Ixmd  was  that  dneblUs  should  not  be  used, 
then  there  could  be  no  recovery  at  all.  But 
If  such  agreement  was  not  made,  then  the 
defendants'  statement  should  not  be  consid- 
ered I^  the  Jury,  except  in  so  far  as  the  cred- 
its are  mentioned  of  $68,  payment  on  matur- 
ing policies,  and  also  $544  on  maturing  poli- 
cies, and  the  amount  received  from  Pogle- 
man,  to  wit,  $439.08.  That  is  aU  I  need  to 
say  to  yon  in  this  case.]" 

Specfleatlons  of  error:  "First.  The  court 
erred  In  refusing  defendants'  first  point,  as 
follows:  '(1)  The  only  power  authorialng  the  is- 
suance of  policies  or  certtficates  by  the  said  as- 
sociation, for  any  purpose,  Is  given  in  article 
fifth,  admitted  in  evidence,  as  follows:  "The 
object  of  the  society  1^  to  Issue  certificates  of 
membership  In  certain  specified  amounts,  and 
to  pay  the  parties  for  whose  ^neflt  tfye 
'  CCTtiflcates  were  issued  from  a  fund  to  be 
raised,'  In  each  case  of  marriage,  by  an  assess- 
ment of  Ita  members."'  Second.  The  court 
erred  in  refusing  defendants'  second  point, 
08  follows:  '(2)  The  object  'of  thie  society, 
as  appears  by  the  charter.  Is  '*to  issue  cer- 
tificates of  membership  In  certain  specified 
amonnts,  and  to  pay  the  parties  for  whose 


benefit  the  certificates  were  issued  from  a 
fund  to  be  raised,  In  each  case  of  marriage, 
by  an  assessment  of  its  members."  This  lan- 
guage clearly  contemplates  a  personal  asso- 
ciation, and  does  not  authorize  the  assign- 
ment of  certificates,  nor  contemplate  that 
anyone  may  acquire  an  Intei-est,  or  become  a 
beneficiary,  by  the  purchase  of  certificates 
Issued  for  the  benefit  of  others;  and,  as  the 
certificates  on  which  this  action  is  based  were 
not  Issued  for  the  benefit  of  the  plaintiff, 
he  did  not  thereby  become  a  member  of'  the 
association,  and  had  no  Interest  In  the  cer- 
tificates purchased  by  him,  and  no  valid  or 
lawful  contract  with  the  association,  and  the 
contract  entered  into  with  the  defendant  and 
others,  guarantying  the  performance  of  a  con- 
tract that  could  not  be  enforced  at  law  and 
was  against  public  policy,  was  void,  and  there 
can  be  no  recovery  In  this  action.'  Third. 
The  court  erred  In  refusing  defendants'  thlrtl 
point,  as  follows:  '(3)  It  does  not  appear  by 
competent  evidence  that  any  of  the  beaefl- 
dorles  whose  polldes  or  certificates  were 
purdiased  by  the  plaintiff  were  married,  or 
that  any  obligation  of  the  said  association 
ever  arose  to  the  said  parties,  or  either  of 
them,  by  reason  of  the  Issue  of  such  certifi- 
cates. "The  plaintiff,  therefore,  could  not  have 
recovered  any  sum  from  the  association,  and 
the  contract  embraced  in  the  bond  in  suit 
was  a  simple  guaranty  of  a  wager  that  with- 
in two  years  certain  persons  Would  mar- 
ry, which  wager  was  against  good  m<Nnls 
and  public  policy,  and  there  can  be  no  re- 
covery in  this  action.'  Fourth.  The  court 
erred  in  refusing  defendants'  fonrtii  point, 
as  follows:  '(4)  As  the  bond  in  suit  pur- 
ports to  be  a  guaranty  at  Indemnity  bond, 
it  must  first  appear  that  the  association  was 
exhausted  before  an  action  against  the  guar- 
antors would  lie,  and  there  being  no  evidence 
that  any  assessment  was  made,-  or  that  any 
eCtbrt  was  made,  to  compel  an  assessment  on 
the  members  of  the  association,  for  the  pay- 
ment of  these  certificates,  if  thtjy  ever  becam« 
beneficial,  this  action  against  the  gnarantors 
is  premature,  and  there  can  be  no  recovery.' 
Fifth.  The  court  erred  In  refusing  defend- 
ants' fifth  point,  as  follows:  *(6)  It  appears, 
upon  the  face  of  the  bond  on  which  this 
action  is  based,  that  George  W.  Hasslnger 
had  become  "the  purchaser  of  twenty-seven 
certificates,  of  $1,000.00  each,  of  the  Equitable 
Beneficial  Society  of  Reading,  toe  anmiutied 
persons,  making  a  total  of  $27,000.00,"  for 
the  sum  of  $2,198.40,  and  that  the  obligMs 
in  said  bond  agreed  to  Indemnify  and  save 
htm  harmless  in  said  speculative  venture  to 
the  extent  of  the  purchase  money.  And  it 
appears,  by  the  certificates  referred  to>  and 
offered  In  evidence,  that  they  wefre  not  issacd 
to  the  said  George  W.  Hasslnger,  but,  re- 
spectively, to  Oyrov  S.  Snyder,  $8,000.00,  and 
to  Lillie  L.  Fix,  $24,000.00,  tfnd  that  these 
certificates  were  by  these  parties,  respective- 
ly, assigned  to  the  said  George  W.  Hasslngo-. 
The  purcha^  oC  certtflCEitoB  from  ■-  members 
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for  speculation  was  not  contemplated  in  the 
purposes  for  which  the  court  chartered  this 
mutual  benefit  association,  and  such  pur- 
chases did  not  constitute  George  W.  Eas- 
singer  a  member  thereof,  or  entitle  him  to 
the  benefits  accruing  to  the  purchased  cer- 
tificates. It  was  a  speculative  venture  on 
the  marriage  of  persons  in  whom  he  does  not 
appear  to  have  an  Insurable  Interest,  and  was, 
thttefore,  against  good  morals  and  public 
p<dlcy,  and  was  a  wager  with  the  said  mem- 
bers which  could  not  be  enforced  at  law. 
And  his  contract  with  the  obligors  in  said 
bond  to  save  him  harmless  In  the  said  un- 
lawful undertaking,  or  to  guaranty  the  wa- 
ger, was  likewise  void,  and  there  can  be  no 
recovery.'  Sixth.  The  court  erred  in  refus- 
ing defendants'  sixth  point,  as  follows:  '(6) 
The  contract  between  George  W.  Hassinger 
and  the  defendants,  as  set  forth  In  the  bond, 
was  a  contrivance  of  said  Hassingw  to  de- 
fraud the  bona  fide  members  of  the  associa- 
tion. Hassinger,  the  plaintiff,  was  president 
of  .the  association,  and  purchased  the  certifi- 
cates for  speculation,  with  intent  to  apply 
the  funds  of  the  association,  not  as  a  dowry 
upon  the  marriage  of  himself  or  any  other 
member  of  the  association,  as  contemplated 
in  the  charter,  but  as  a  profit  of  23  per  cent. 
upon  a  two  years'  Investment  The  law  will 
not  sanction  sudi  undertakings,  nor  lend  its 
aid  to  enforce  such  iniquitous  contracts.' 
Seventh.  The  court  erred  In  refusing  defend- 
ants' seventh  ptdnt,  as  follows:  '(7)  That 
George  W.  Hassinger,  the  plaintiff,  was  at 
the  time  of  his  alleged  purchase  of  the  said 
certificates,  and  ever  since  then  has  been,  a 
married  man,  and,  as  such,  could  not  become 
a  member  of  the  association,  nor  by  any  con- 
trivance have  the  members'  thereof  assessed 
for  his  benefit.  His  purchase  of  certificates 
with  that  intent  was,  therefore,  an  attempt 
to  defraud  the  members  of  the  association, 
and  the  bond  to  gruaranty  or  indemnify  him 
against  loss  in  that  unlawful  venture  cannot 
be  enforced  at  law.' " 

Defendant  also  assigned  as  error  the  giving 
of  those  parts  of  the  charge  inclosed  in 
brackets. 

B.  B.  Wiegand  and  Richmond  L.  Jones,  for 
appellants.  J.  H.  Jacobs  and  Charles  H.  Ty- 
son,  for  appellee. 

PEm  CURIAM.  This  suit  is  <m  defend- 
ants' penal  bond,  the  condition  of  which  in 
folly  recited  in  the  charge,  and  need  not  be 
repeated.  On  the  trial  they  submitted  seven 
points  for  charge,  the  refusal  of  which  con- 
stitutes the  first  seven  specifications  of  error. 
In  their  fourth  point  the  court  was  requested 
to  say:  "As  the  bond  in  suit  purports  to  be 
a  guaranty  or  indemnity  bond,  it  must  first 
tuppeat  that  the  association  was  exhausted 
before  an  action  against  the  guarantors  will 
lie,  and  there  being  no  evidence  that  any 
assessment  was  made,  or  that  any  effort  was 
made  to  compel  an  assessment  on  the  mem- 


bers of  the  association,  for  the  payment  of 
these  certificates,  if  they  ever  became  bene- 
ficial, this  action  against  the  guarantors  is 
premature,  and  there  can  be  no  recovery." 
The  vice  of  this  proposition  is  the  assumption 
that  defendants'  obligation  to  plaintiff  is  that 
of  guarantors,  and  not  sureties.  Acctxtiing 
to  the  condition  of  their  bond,  they  are  not 
guarantors,  and  hence  the  point  was  rightly 
recused.  The  fifth,  sixth,  and  seventh  points 
are  also  predicated  on  assumptions  of  fact 
and  Inferences  of  law,  some  of  which  were 
unwarranted  by  the  evidence.  As  presented, 
it  would  "have  been  error  to  have  afilrmed 
either  of  these  points;  and  the  same  may  be 
said  of  the  first,  second,  and  third  points. 
The  validity  of  the  Equitable  Beneficial  So- 
ciety's charter,  and  the  alleged  Illegality  of 
the  business  that  was  transacted  by  It,  cannot 
be  determined  in  this  action.  If  the  propri- 
ety of  chartering  such  associations,  xmder 
vague  and  indefinite  articles,  were  properly 
before  us,  we  might  have  a  very  decided 
opinion  to  express  as  to  the  care  that  should 
be  exercised  by  courts  having  Jurisdiction  of 
the  subject  In  this  case,  the  right  of  the 
plaintiff  to  recover,  and  the  amount  to  which 
he  was  entitled,  under  the  condition  of  the 
bond.  If  anything,  depended  on  questions  of 
fact  which  were  fw  the  exclusive  consldo'- 
atlon  of  the  Jury.  The  testimony  was  sab- 
mltted  to'  them  In  a  clear  and  impartial 
charge,  which  appears  to  be  free  from  any 
error  that  would  warrant  a  reversal  of  the 
Judgment.  ConsldK'ed  in  connection  with 
other  portions  of  the  charge,  there  Is  no  errw 
in  the  excerpt  recited  In  the  last  specification. 
Judgment  affirmed. 


(160  Pa.  St  IM) 
JEKKINS  et  al.  v.  BAXTBR  et  al. 
(Sopreme  Court  of  Pennsylvania.   March  12, 
18»4.) 

COBPOBATIONS — StOCKHOLDEBS'   HeETINQ  —  Bt,BC- 
TIOK  OP  DiKECTOBS  —  VaLIDITT  —  HaNKIB  OF 

CoSTBATiNO— When  Set  Asms. 

1.  Where  the  stockholders  of  a  coiporatioD 
meet  at  the  prop^  place  and  time,  and  before 
the  election  of  directors  part  of  them  'with- 
draw because  of  dissatisfaction  to  another  part 
of  the  same  building,  and  elect  themselves  di- 
rectors, the  latter  cannot  maintain  a  bill  against 
the  directors  elected  in  a  regular  manner  at  the 
former  meeting  to  set  aside  defendants'  election 
and  declare  plaintifFB  lawfnlly  elected,  for  an 
order  for  a  new  election  to  be  held  under  direc- 
tion of  a  master,  and  for  an  Injunction,  on  the 
ground  that  a  quonim  was  not  present  at  such 
election. 

2.  Plaintiffs'  remedy  for  contesting  the  va- 
lidity of  defendants'  election  is  by  quo  warranto, 
as  provided  by  Act  June  14,  1836.  Updegraff 
T.  Orans,  47  Pa.  St  103,  followed. 

3.  Where  neither  defendants  nor  plaintiffs 
were  legally  elected  under  the  laws  of  such  cor- 
poration, and  defendants  constituted  the  old 
board  of  directors,  the  latter  hold  over. 

Appeal  ftom  court  of  common  pleas,  Phila- 
delphia county. 

Bill  by  William  H.  Jenkins  and  othen 
against  WiUiam  Baxter  and  others  to  set 
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aside  an  election  of  defendants  as  directors 
of  the  Colorado  Mining  Drill  Company,  to 
declare  plaintiffs  elected  as  snch  directors, 
for  an  order  requiring  a  new  election  to  be 
held  under  direction  of  a  master,  and  for  an 
injunction.  From  a  decree  'for  plaintiffs,  de- 
fendants appeal.    Reversed. 

Bdward  H.  Well,  for  appellants.  MeUck  & 
Potter,  tat  appellees. 

PBIiL,  J.  William  H.  Jenkins  and  four 
other  persons  were  plaintiffs  In  a  bill  in 
equity  filed  January  3,  1893,  against  the  di- 
rectors of  the  Colorado  Mining  Drill  Com- 
pany, praying  the  court  to  set  aside  an  elec- 
tion of  directors  that  had  been  held  on  Oc- 
tober 12,  1892,  by  the  stockholders  of  the 
company,  to  declare  that  the  plaintiffs  were 
lawfully  elected  directors,  to  order  a  new 
election  to  be  held  under  the  direction  of  a 
master,  and  to  grant  an  Injunction.  It  ap- 
j>ears  from  the  bill  filed  that  at  a  meeting  of 
the  stockhold&'s,  convened  for  the  purpose 
of  Meeting  a  board  of  directors,  a  chairman 
was  selected  by  a  majority  of  those  present, 
against  the  objection  that  the  selection  should 
be  made  by  a  stock  vote,  whereupon  Jenkins 
and  others,  without  waiting  imtll  the  time 
tar  voting,  withdrew  to  an  adjoining  room, 
and  organized  a  meeting  of  their  own,  and 
elected  themselves  directors.  Those  who  re- 
mained elected  a  board  of  directors,  who 
afterwards  elected  the  defendants  officers  of 
the  company.  The  ground  of  complaint  is 
that  after  the  withdrawal  of  the  plaintiffs 
from  the  stockholders'  meeting  a  majority  of 
the  stock  was  not  represented,  and  that  there 
was  not  a  quorum  present.  The  real  point 
of  contention  is  as  to  the  right  to  vote  7,000 
shares  of  stock  held  in  trust  by  the  Common- 
wealth Title  &  Trust  Company.  To  all  this 
the  defendants  demurred  on  the  ground  that 
the  plaintiffs  had  a  full,  complete,  and  ade- 
quate remedy  at  law.  This  demurrer  was 
overruled,  and  the  defoidants  filed  their  an- 
swer; and,  after  hearing  on  bill  and  answer, 
a  decree  was  made,  deciding  that  one  of  the 
plaintiffs  was  entitled  to  vote  the  shares  of 
stock  held  In  trust,  appointing  a  master  to 
hold  an  election,  and  directing  the  defend- 
ants at  once  to  deliver  to  the  master  the 
pn^erty  of  the  corporation. 

The  first  assignment  of  anror  is,  "The  court 
below  erred  In  overruling  the  damurrer  to 
the  bill  of  complaint,"  and  it  squarely  raises 
the  question  whether  the  averments  of  the 
bin  brought  the  case  within  the  equitable 
Jurisdiction  of  the  coturt  The  act  of  June  16, 
1836,  confers  upon  the  supreme  court  and  the 
courts  of  common  pleas  the  Jurisdiction  and 
powars  of  courts  of  chancery  as  to  all  cor- 
porations other  than  those  of  a  municipal 
character.  This  power  has  been  used  to  con- 
trol and  supervise  the  election  of  directors, 
where  it  has  been  shown  that  by  reason  of 
fraud,  violence,  or  other  unlawful  conduct  on 


the  part  of  the  stockholders  a  fair  and  honest 
election  could  not  be  hAA.  This  was  done 
on  the  occasions  which  gave  rise  to  Gowen's 
Appeal,  10  Wkly.  Notes  Cas.  85,  and  to 
Tunis  V.  Raihroad  Co.,  149  Pa.  St  70,  24 
AtL  88.  The  power  was  invoked  in  advance 
of  .an  election  to  prevent  fraud  or  force,  and 
to  secure  that  the  right  of  each  stockholder 
to  vote  should  be  passed  upon  by  an  impar- 
tial and  disinterested  person,  whose  dedsicMi 
was  subject  to  Immediate  review  and  cor- 
rection. Those  cases  differ  widely  from  this. 
The  court  here  was  not  asked  to  supervise 
an  Section  upon  the  allegation  that  by  rea- 
son of  fraud  or  force  a  fair  election  could 
not  be  held,  nor  upon  any  other  allegation. 
An  election  had  been  held  at  the  office  of 
the  company  on  October  10,  1892.  This  was 
the  proper  place  and  the  appointed  time,  and 
the  meeting  was  regular,  quiet,  and  orderly. 
The  plaintiffs  withdrew  from  the  meeting 
before  the  voting  commenced,  and  proceeded, 
in  another  room,  to  hold  an  election  of  theh- 
own.  Nearly  three  months  afterwards— on 
January  3,  1893— their  bill  was  filed.  It  was 
the  right  of  the  plaintiffs  to  contest  the 
validity  of  this  election,  if  they  so  desired, 
but  the  method  was  by  a  writ  of  quo  war- 
ranto, as  provided  by  the  act  of  June  14, 
1836.  Updegraff  v.  Crans,  47  Pa.  St  103.  It 
follows,  therefore,  that  the  demurrer  should 
not  have  been  overruled,  and  this  sustains 
the  first  asslgrnment  of  error. 

Without  entering  into  the  question  of  the 
right  to  vote  the  stock  held  In  trust  it  is 
clear  that  the  remaining  assignments  should 
be  sustained.  The  hearing  was  on  bill  and 
answer.  From  the  answer  It  appears  that 
fourteen  stockholders  attended  the  meeting; 
of  October  10th;  that  no  objection  was  made 
to  the  organization  of  the  meeting,  or  to 
any  of  the  proceedings;  that  when  the  sec- 
retary was  about  to  read  the  reports  of  the 
officers  of  the  corporation  four  of  the  plain- 
tiffs withdrew  from  the  room,  although  ur- 
gently requested  by  the  other  stockholders 
to  remain.  These  four  afterwards  organized 
a  meeting  In  the  entry  of  the  building,  at 
which  no  other  person  was  present  and  elect- 
ed themselves  and  another  directors.  The 
laws  of  the  corporation  required  the  meetings 
and  elections  of  the  company  to  be  held 
at  the  regular  office  of  the  company,  and  do 
not  require  a  stock  vote  except  for  the  elec- 
tion of  directors.  If  the  election  held  by  the 
stockholders  who  remained  at  the  meeting 
was  void  because  a  majority  of  the  stock  was 
not  represented,  that  held  by  those  who  with- 
drew was  irregular  In  every  respect.  If  nei- 
ther election  was  valid  under  the  laws  of 
the  corporation,  the  old  board  of  directws 
held  over,  and  they  are  the  same  persons 
who  were  elected  at  the  first  meeting.  The 
decree  is  reversed  and  all  proceedings  under 
It  are  set  aside,  and  the  bill  Is  dismissed, 
with  costs  to  be  paid  by  the  app^ee. 
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(160  Pa.  St.  t6S) 

In  re  GBRHABD'S  ESTATB. 

Appeal  of  MOYER. 

Supreme   Court  of  Pennsylvania.    March   12, 
1894.) 

WltU— COKBTBTJCTIOS— NaTORB  OF  ESTATE. 

Under  a  will  providing  that  the  interest 
on  a  legacy,  made  a  charge  on  testator's  land, 
be  paid  to  the  legatee  for  life,  and  directing 
the  payment  of  the  principal  to  the  legatee's 
heirs  at  her  decease,  the  legatee  takes  only  a 
life  estate. 

Appeal  from  orphans'  court,  Berks  covm- 
ty;  H.  Willis  Bland,  Judge. 

In  the  matter  of  the  estate  of  John  Ger- 
hard, deceased.  Mary  Hoyer,  a  legatee,  ap- 
peals from  &  decree  giving  her  a  life  estate^ 
only,  in  a  certain  fund.     Affirmed. 

The  contention  arises  upon  the  construc- 
tiou  of  the  will  of  John  Gerhard,  probated 
November  30,  188S. 

The  opinion  of  the  orphans'  court  Is  as 
follows:  "In  the  matter  of  the  exception 
filed  May  9,  1893,  nunc  pro  tunc,  as  of  the 
4th  day  of  January,  1893,  by  special  allow- 
ance of  the  coiu-t,  to  an  adjudication  filed 
December  19,  1892.  The  exception  com- 
plains that  the  court  erred  in  distributing 
to  Maty  Moyer  the  sum  of  fl,400,  made  up 
as  follows:  (a)  Charge  on  land  sold .  to 
Adam  Gerhard,  $600;  (b)  charge  on  land 
sold  to  William  Gerhard,  |400;  (c)  charge 
on  land  sold  to  David  Beber,  $400.  The 
provision  of  the  will  of  the  decedent,  under 
which  the  distribution  was  made,  is  as  fol- 
lows: 'Item.  After  the  decease  of  my  said 
wife,  I  order  and  direct  that  all  my  real 
estate  owned  by  me  at  the  time  of  my  de- 
cease, as  well  as  all  the  personal  property 
then  remaining,  shall  be  sold,  at  public  sale 
by  my  hereinafter  named  executors.  •  •  • 
And  the  money  arising  from  such  sale  or 
sales,  together  with  all  the  rest,  residue, 
and  remainder  of  my  estate,  whatsoever  the 
same  may  be,  I  give  and  devise  the  same 
unto  my  eight  children,  Isaac,  Lydla,  wife 
-of  Jacob  Shaffner,  Mary,  wife  of  Aaron 
Moyer,  Bebecca,  William,  Daniel,  Sarah, 
wife  of  Adam  Stoudt,  and  Adam,  share  and 
share  alike,  and  their  heirs.  •  •  •  Item. 
My  wUl  is,  and  I  order  and  direct,  that  of 
the  share  hereinbefore  given  and  bequeathed 
to  ny  daughter  Mary,  wife  of  Aaron  Moyer, 
the  .sum  of  $1,400  shall  remain  charged  on 
my  real  estate  as  follows,  &&:  Six  hundred 
dollarii  ($600)  ihixeot  shall  remain  charged 
09,  my  f^m  at  present  occupied  by  my  son 
Di^el,  four  hundred  dollars  ($400)  thereof 
shall  remain  charged  on  my  farm  at  present 
occupied  by  my  son  Isaac,  and  four  hun- 
dred 4<>llars  ($400)  thereof  shall  remain 
chargp^.  on  the  farm  whereon  I  and  my  ^n 
Adam  at  present  reside,  of  which  several 
sums. the  respective  owners  or  occupiers  of 
said  farms  shall  pay  the  annual  interest,  at 
the  rate  oj!  five  per -cent,  to  my  said  daugh- 
ter during  her  natural  life,  and  upon  her 
decease  said  principal  sum  shall  be  paid  to 


her  bodily  beira  in  equal  shares,  and  in  case 
my  said  daughter  shall  die  without  leaving 
bodily  heirs,  then  the  said  sum  of  fourteen 
bimdred  dollars  shall  revert  and  fall  back 
to  my  estate,  and  shall  be  paid  to  my  othw 
children  and  their  heirs.'  Exceptions  to 
said  distribution  were  filed  by  the  executors, 
in  that  character,  on  the  4th  day  of  January, 
1893,  which,  in  an  opinion  filed  April  19, 
1893,  were  overruled,  one  of  the  grounds 
for  the  action  of  the  court  thereon  being  the 
want  of  Interest  of  the  executors,  as  such. 
In  the  subject-matter  of  the  exceptions.  In 
order  to  obviate  the  objection  of  want  of  in- 
terest in  the  original  exceptants,  a  petition 
was  presented  to  the  court  on  the  9th  day 
of  May,  1893,  praying  that  Adam  Gerhard 
and  Daniel  Gerhard  be  allowed  to  file  excep- 
tions to  the  original  adjudication  as  heirs 
and  legatees  of  the  decedent,  and  an  order 
was  made  on  the  same  day,  granting  the 
prayer  of  the  petition.  The  exception  now 
before  the  court  was  filed  in  pursuance  of 
the  order  so  made,  and  properly  raises  the 
question  as  to  the  interest  of  Mary  Moyer  in 
the  said  $1,400.00  charged  on  the  r^al  estate 
of  the  decedent,  in  pursuance  of  bis  will, 
as  above  set  forth.  The  gift  to  her,  in  the 
first  instance,  is  absolute,  i.  e.  to  her  and  her 
heirs,  and  the  controversy  is  upon  the  effect 
of  the  subsequent  direction  to  charge  the 
$1,400.00  on  certain  real  estate  of  the  de- 
cedent; the  owners  thereof  to  pay  the  inter- 
est thereon  to  Mary  Moyer  during  her  nat- 
ural life,  and  the  principal  upon  her  decease 
to  her  bodily  heirs  in  equal  shares,  and, 
in  case  she  should  die  without  leaving  bodily 
heirs,  the  principal  to  revert  and  fall  back 
to  testator's  estate,  and  to  be  paid  to  bis 
otiiee  cliildren  and  their  heirs.  Generally, 
words  wlilch  will  create  an  estate  tail  in  a 
devise  of  a  freehold  will  confer  an  absolute 
interest  In  a  gift  of  personal  property;  but 
where  there  are  any  words  or  expressions 
In  the  bequest  showing  that  the  testator  did 
not  intend  'issue'  or  'bodily  heirs,'  or  their 
equivalents,  in  their  technical  sense,  but 
used  them  in  the  popular  sense  of  'children,' 
such  words  and  expressions  are  sufilcient  to 
displace  the  operation  of  the  rule,  and  limit 
the  interest  of  the  first  taker  to  an  estate 
for  life;  and  where  the  ei^pressions  'leaving 
Issuer'  or  'leaving  bodily  beh:s,'  have  been 
used  by  a  testator  In  a  bequest,  they  have 
universally  been  held  to  denote  'children.' 
It  was  said  by  Gibson,  C.  J.,  in  Selbert  v. 
Butz,  9  Watts,  494,  that  there  I*  perhaps 
no  case  in  which  the  limitation  over  of  per- 
sonal estate,  after  an  indefinite  dying  with- 
out issue,  whether  the  first  limitation  were 
indefinite  or  expressly  for  life,  has  ex  vi 
termini  been  confined  to  a  dying  without 
Issue  at  the  time  of  the  death;  but  the 
courts  have  seized  with  avidity  on  any  cir- 
cumstance, however  trivial,  denoting  an  in- 
tent to  fix  th^  contingency  at  that  period.' 
The  law,  as  stated  by  Judge  Gilison,  has 
been  often  applied  by  the  courts  since  his 
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time;  and  so  recently  as  Miller's  Estate,  14S 
Pa.  St  561,  22  Atl.  lOH  and  Wallace  v. 
l>enlg,  152  Pa.  St  261,  25  Atl.  534,  his  state- 
ment of  the  mle  bas  been  repeated  and  ap- 
plied in  terms.  It  seem^  to  bave  been  the 
law  since  the  case  of  Pinbury  v.  Elkln,  1 
P.  Wms.  5(13-64,  (decided  In  1710.)  There 
the  testator  bequeathed  to  his  wife  all  his 
goods  and  chattels,  made  her  his  executrix, 
iind  provided  that  if  she  should  die  without 
issue  by  him,  then,  after  her  decease,  80 
pounds  should  remain  to  the  testator's  broth- 
er, J.  S.  The  testator  died,  next  his  brother 
died,  and  subsequently  the  widow  died,  with- 
out issue.  It  was  held  that  the  will  meant 
issue  living  at  the  widow's  death,  and  that 
the  executor  of  J.  S.  was  entitled  to  the 
legacy  of  80  pounds.  Next  came  the  case 
of  ^orth  T.  Chapman,  1  P.  Wms.  661,  (de- 
cided in  1720.)  That  case,  doubtless,  is  the 
true  authority  for  the  case  here,  for  the  rea- 
son that  the  beqneet  over  was  given  upon  the 
contingency  of  the  first  legatees  leaving  no 
issue.  There  Walter  Gore  devised  a  lease- 
hold to  his  nephews,  William  Gore  and 
Walter  Gore,  and  if  either  of  them  should 
die,  and  leaye  no  Issue  of  their  respective 
bodies,  then  he  gave  the  leasehold  premises 
to  the  daughter  of  his  brother  William. 
The  nephews  having  died  without  Issue,  the 
<lueetlon  was  whether  the  limitation  over  to 
his  niece  was  too  remote.  Lord  Chancellor 
Parker  decided  that  it  was  not  and  said: 
•The  reason  why  a  devise  of  a  freehold  to 
one  for  life,  and  if  he  die  without  issue, 
then  to  another.  Is  determined  to  be  an  es- 
tate tall.  Is  In  favor  of  the  Issue  that  such 
may  have  It  and  the  Intent  take  place;  but 
that  tho'e  is  the  plainest  difference  betwixt 
A  devise  of  a  freehold  and  a  devise  of  a 
term  of  years,  for  In  the  devise  of  the  latter 
to  one,  and  if  he  die  without  Issue  then  to 
another,  the  words  "if  he  die  without  issue" 
cannot  be  supposed  to  have  been  Inserted  In 
favor  of  such  issue,  since  they  cannot  by 
any  construction  have  it'  The  case  of  Forth 
v.  Chapman  has  been  repeatedly  cited  and 
approved  by  our  supreme  court  In  Clark 
-V.  Baker,  3  Serg.  &  K.  477,  Tllghman,  C.  J. 
said  of  It:  'These  words,  "without  leaving 
Issue,"  applied  to  personal  estate;'  have  been 
held  to  mean  issue  living  at  the  death  of  the 
person  to  whom  the  property  is  given  in 
the  first  instance.  Bat  not  so  with  regard 
to  land.  This  is  the  distinction  taken  in 
Forth  V.  Chapman,  1  P.  Wms.  667,  and  it  is 
well  founded,  because  it  carries  Into  effect 
the  Intention  of  the  testator.'  In  Smith's 
Appeal,  23  Pa.  St  9,  the  rule  established 
by  Forth  and  Chapman  was  distinctly  recog- 
nized by  Lowrie,  J.,  who  at  page  10  said: 
•Now,  as  to  personal  property.  Let  it  be 
noticed  that  the  legacy  Is  in  terms  absolute, 
and  that  It  is  qualified  only  by  the  bequest 
-over  on  his  death  without  Issue.  But  these 
are  words  of  entailment,  and,  therefore,  when 
applied  to  personal  estate,  they  pass  the  abso- 
lute property.    A  different  construction  is  usu- 


allypnt  upon  the  phrase  "dying  without  leav- 
ing Issue"  when  applied  to.  personal  property. 
It  Is  a  general,  though  not  universal,  rule 
that  words  which,  when  applied  to  land, 
would  create  an  estate  tail,  will,  when  ap- 
plied to  chattels,  pass  the  entire  interest 
How  can  it  be  otherwise?  Chattels  cannot 
be  inherited.  They  pass  to  one  set  of  rep- 
resentatives, and  land  to  another.' 

"In  Stin  ▼.  Spear,  3  Grant  at  page  307, 
Strong,  J.,  said:  The  property  which  the 
plaintiff  below  seeks  to  reach  by  his  attach- 
ment Is  personalty.  Laying  aside  for  the 
present  any  notice  of  the  trust  and  treating 
the  gift  as  directly  to  Levi,  the  first  taker, 
we  bave  a  legacy  of  the  Into^est  of  a  fond  to 
him  indefinitely,  and.  In  case  he  should  die 
"without  leaving  issue,"  a  gift  of  the  princi- 
pal to  the  children  of  Charles.  The  case  is 
then  completely  within  the  rules  laid  down 
In  Smith  on  Executlonaiy  Interests,  (pages 
599,  600,)  which  are  as  follows:  "Where  per- 
sonal estate  Is  limited,  either  directly  to,  or. 
by  way  of  executed  trust  for  a  person  Indefi- 
nitely, or  for  life,  with  a  limitation  over  an 
Indefinite  failure  of  his  Issue,  the  whole  in- 
twest  vests  In  the  ancestor.  But  where  the 
limitation  over  is  on  failure  of  children  only, 
or  on  failure  of  Issue  within  a  given  time, 
the  ancestor  will  have  a  life  estate  with  a 
limitation  over  of  a  springing  Interest  or  the 
entire  intranet  with  a  conditional  limitation 
over."  The  limitation  over  to  the  children 
of  Charles  is  not  a  limitation  after  an  Indefi- 
nite faOure  of  issue.  Notwithstanding  the 
doubts  which  have  been  expressed  In  some 
cases.  It  is  now  settled  that.  In  gifts  of  per- 
sonalty, the  phrase  "die  without  leaving  is- 
sue" means  die  without  leaving  Issue  living 
at  the  death  of  the  person;  the  failure  of 
the  whole  issue  Is  spoken  of.'  In  Train  v. 
Fisher,  15  Serg.  &  R.  148,  puiican,  J.,  said: 
'Personal  estate  cannot  be  entailM.  It 
makes  no  difference,  in  regard  to  the  rules 
of  construction,  whether  the  use,  interest  or 
profits  be  given,  with  a  limitation  over  of 
the  thing  Itself,  or  a  bequest  of  the  thing 
Itself.  This  was  formerly  a  finespun  dis- 
tinction, which  in  process  of  time,  as  -pts.- 
sonal  property  Increased  in  estimation,  and 
the  liberality  of  courts  extended,  has  been 
exploded;  and  It  Is  now  perfectly  settled 
that  whether  it  be  a  bequest  or  its  use 
makes  no  difference.  The  principle  is  that 
where  there  is  a  limitation  of  a  chattel  by 
wcKTds  which.  If  applied  to  freeholds  of  in- 
heritance, would  create  an  estate  tall,  in  per- 
sonal estate  the  whole  interest  vests  abso- 
lutely in  the  first  taker.  There  is  a  distinc- 
tion, however,  as  to  the  words  "dying  with- 
out leaving  Issue"  between  a  devise  of  real 
and  personal  estate;  In  the  former,  general- 
ly they  seem  to  be  construed  to  mean  Indefi- 
nite failure  of  Issue;  In  the  latter.  Issue  at 
the  time  of  the  death  of  the  first  taker.'*  In 
Hopkins  V.  Jones,  2  Pa,  St,  at  page  71,  Ser- 
geant J.,  said:  'The  words  "die  without 
lawful  issue"  are  to  be  construed,  la  case  of 
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personal  estate,  to  mean  "die  without  leav- 
ing lawful  issue,"  when  that  correapondB 
with  the  testator's  Intent.  Plnbury  v.  El- 
klns,  1  P.  Wms.  583.'  In  Miller's  Estate,  145 
Pa.  St.  565,  566,  22  AU.  1044,  Mr.  Justice 
Sterrett  said:  'But  the  courts  have  seized 
with  avidity  on  any  circumstance,  howeyer 
trivial,  denoting  an  intention  to  fix  the  con- 
tingency at  the  time  of  the  death.  Selbert 
V.  Butz,  9  Watts,  490.  And  accordingly,  in 
Snyder's  Appeal,  95  Pa.  St.  174,  where  the 
bequest  was  to  H.,  and  if  he  should  "at  any 
time  die  without  issue,  I  then  give  and  be- 
queath" over  to  all  testator's  children.  It  was 
held  that  the  use  of  the  words  "at  any  time" 
and  "then"  Imported  a  definite  failure.  So, 
when  the  time  at  which  the  devise  over  is 
to  take  effect  Is  expressly  or  impliedly  limit- 
ed to  a  particular  period  within  a  life  or 
lives  in  being,  and  twenty-one  years  after, 
or  if  he  die  without  leaving  issue  behind 
him,  or  leaving  issue  at  the  time  of  his  de- 
cease, or  if  the  devise  over  be  of  a  life  es- 
tate, which  Implies  necessarily  that  such  dev- 
isee may  outlive  the  first  estate,  the  testator 
has  been  considered  as  meaning  a  failure 
of  Issue  within  a  fixed  period,  and  not  an 
indefinite  failure.'  In  2  Roper  on  Legacies, 
(page  1551,)  the  learned  writer  says:  'Again, 
the  words  "leaving"  or  "leave"  have  been  held 
sufficient  to  restrain  the  general  Import  of 
the  term  "issue"  to  those  living  at  the  death 
of  the  first  taker,  so  as  to  give  effect  to  the 
bequests  over,  upon  there  being  no  such 
Issue  in  existence  at  that  period.  Thus, 
where  a  testator  bequeaths  a  legacy  to  A. 
generally,  or  to  A.  for  life,  and  in  case  he 
should  die  leaving  no  lawful  issue,  then 
over;  or  to  A.,  his  executors,  administrators, 
and  assigns,  and  if  he  die  before  twenty- 
one,  leaving  no  issue;  or  to  A.  generally,  or 
for  lif^,  and  to  the  heirs  of  his  body,  and,  If 
he  dies  leaving  no  heirs  of  his  body,  to 
B.;  or  to  A.  and  his  heirs,  and.  If  he  die 
leaving  no  lawful  heirs,  to  B.;  or  to  the 
children  of  A.  living  at  bis  death,  and,  if 
such  children  should  die  without  leaving  Is- 
sue, to  B.;  or  to  A.  for  life,  and  to  his 
h^s  male  after  him,  and.  If  he  should  not 
leave  any  son,  then  over.' 

"The  foregoing  citations  show  how  little 
vigor  technical  words  Importhig,  presump- 
tively, the  gift  of  an  inheritance  have  when 
used  In  a  bequest  of  personal  property,  and 
bow  easily  their  presumed  meaning,  as 
words  of  inheritance,  is  overcome  by  ex- 
pressions of  the  testator  tending  to  show 
that  he  did  not  use  them  in  their  legal  sense. 
If,  upon  a  fair  construction  of  the  words  of 
the  will,  it  is  manifest  that  the  testator  in- 
tended a  failure  of  issue  within  the  period 
allowed  for  the  vesting  of  future  interests, 
by  the  rule  against  perpetuities,  the  failure 
of  issue  intended  is,  in  a  legal  sense,  a  defi- 
nite one,  and  a  gift  over  is  good;  and,  in 
the  ascertainment  of  the  testatorlal  Intent, 
courts  are  satisfied  with  any  reasonable 
indication   of   such    intent    Not  only  does 


Forth  V.  Chapman  famish  an  example  of 
the  rule  of  construction  for  cases  of  this 
kind,  but  also  the  probable  reason  for  the 
rule  in  the  words  of  Lord  Chancellor  Parker, 
at  page  666,  where  he  says:  'Besides,  the 
testator,  who  is  Inops  concilii,  will,  under 
such  circumstances,  be  supposed  to  speak  In 
a  vulgar,  common,  and  natural,  not  in  a 
legal,  sense.'  As  shown  by  the  above  au- 
thorities, the  word  'leaving,'  in  the  connec- 
tion In  which  it  is  used  by  the  testator. 
would  seem  to  fix  the  decease  of  Mary 
Moyer  as  the  point  of  time.  In  the  mind  of 
the  testator,  when  a  failure  of  bodily  heirs 
of  Mary  was  to  vest  the  fl,400.00,  abso- 
lutely in  the  other  children  of  the  testator. 
But  it  seems  to  the  court  that  for  other  rea- 
sons than  those  arising  out  of  the  rule  es- 
tablished in  Forth  v.  Chapman,  as  far  as  the 
conclusion  in  that  case  depended  on  the  use 
of  the  word  'leaving,'  it  Is  necessary  to  hold 
that  Airs.  Moyer  is  entitled  only  to  the  In- 
come of  the  said  fund.  The  $1,400  Is  dis- 
tinctly charged  upon  the  several  purparts 
of  the  testator's  real  estate,  and  those  who 
may  become  the  owners  are  charged  with 
the  duty  of  paying  the  interest  thereon  to 
her,  at  the  rate  of  five  per  cent,  and  tiie 
principal  to  her  bodily  heirs;  and  In  case 
she  shall  die  without  bodily  heirs,  'then'  the 
principal  shall  revert  to  his  estate,  and  be 
paid  to  his  other  children  and  their  heirs. 
In  Scott  V.  Price,  2  Serg.  &  E.  59,  the  tes- 
tator gave  his  daughter  certain  bequests, 
and  then  proceeded:  'As  also  550  pounds 
specie,  to  be  paid  to  her  In  yearly  payments, 
viz.:  100  pounds  yearly,  after  she  arrives 
at  the  age  of  18  years,  until  the  said  550 
pounds  be  paid.  •  •  •  It  is  further  my 
will  that  if  it  should  piease  God  that  any 
of  my  before-mentioned  sons  or  daughters 
should  die  before  he,  she,  or  they  attain  the 
age  of  21  years,  unmarried  or  without  lawful 
Issue,  that  then,  or  In  either  case,  the  bequest 
or  bequests  hereinbefore  made,  to  any  or  ei- 
ther of  them,  shall  devolve  to  the  survivors 
or  survivor,  to  be  divided  share  and  share 
alike;  and  in  case  It  should  happen  that 
my  sons  and  daughters  should  also  die  un- 
der age  and  without  lawful  issue,  that  then 
and  In  such  case  my  whole  estate  real,  be- 
fore divided,  shall  descend  to  my  brother 
James  Scott's  son,  Alexander.'  Sarah  was 
nine  years  old  when  testator  died;  she  8ut>- 
sequently  married  Price,  and  died  without 
issue.  Tllghman,  C.  J.,  said,  (page  62:)  The 
question  is  whether  the  legacy  was  vested 
absolutely  in  Sarah  Price,  or  went  over,  on 
her  death,  to  her  surviving  brothers  and  sis- 
ters. An  executory  devise  of  a  chattel,  to 
take  effect  after  an  indefinite  failure  of  Is- 
sue, would  be  void,  the  c<mtingency  being 
more  remote  than  the  law  permits.  It  is 
granted,  however,  by  the  counsel  for  the 
defendant  that  the  contingency  mentioned 
In  this  will  is  not  too  remote,  because  the 
dying  without  Issue  Is  not  indefinite,  bnt 
restricted  to  the  time  of  the  death  of  the 
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flrat  taket.  Bat  a  qnestlcm  haa  been  made 
whetber  money  can  be  the  subject  of  an 
execntoty  devise;  of  this  I  entertain  no 
donbt  A  sum  of  money  devised  to  one  for 
life,  with  remainder  to  another,  may  be  of 
great  use  to  the  first  taker;  he  may  put  tt 
to  interest,  or  Invest  it  in  goods  or  land, 
and  thus  make  profit  •  •  •  It  was  once 
supposed  that  a  gift  of  a  chattel  for  an  In- 
stant was  a  gift  forever,  and  that  any  lim- 
itation over  would  be  void.  But,  since  the 
law  of  executory  devises  has  been  estab- 
lished, there  has  been  no  difference  between 
money  and  any  specific  chattel.'  In  Delhi 
v.  King,  6  Serg.  &  R.  29,  the  will  was,  (page 
29:)  'I  also  give  and  bequeath  imto  Henty 
King,  my  grandsMi,  *  •  *  and  to'  his 
heirs  and  assigns,  the  sum  of  one  thousand 
pounds,  •  •  •  to  be  paid  to  him  In  200 
pounds  yearly  payments;  the  first  payment 
whereof  to  be  made  In  May,  1808,  and  from 
hence  200  pounds  saccesslvely  until  the 
whole  shall  be  fully  paid;  nevertheless,  if 
the  said  Henry  King  should  die  unmarried 
and  without  issue,  that  then,  and  in  such 
case,  the  sum  so  bequeathed  shall  be  equally 
divided  to  and  among  all  my  children,  share 
and  share  alike;  but  in  case  be  shall  marry, 
and  then  die  without  issue  fr<»n  his  body, 
that  then.  In  such  case,  two-thirds  of  the 
said  legacy  shall  only  be  divided  amongst 
my  children  as  aforesaid,  and  one-third  of 
the  said  legacy  shall  be  given  to  the  widow.' 
The  will  was  dated  January  6,  1801;  the 
testatw  died  in  1812;  Heniy  King  died  In 
1816,  never  having  been  married,  and,  at  his 
death,  children  of  the  testator  survived.  At 
pages  30,  31,  Duncan,  J.,  says:  'However 
rigid  the  rule  may  be,  in  executory  devises 
of  real  estate,  as  to  the  construction  of  the 
words  "dying  without  issue,"  signifying  an 
Indefinite  fallnre,  yet  the  most  strenuous 
adherents  of  this  rule  consider  that,  in  exec- 
utory bequests  of  i>ersonal  estate,  any  words 
in  the  will  will  be  laid  hold  <tf  to  restrain 
the  generality  of  the  words  "dying  without 
issue,"  and  confine  them  to  dying  without 
issue  living  at  the  time  of  the  person's  de- 
cease. In  order  to  supp<«t  the  Intention  of 
the  testator,  for  by  this  constructicm  the 
devise  ov»  becomes  valid.  Anderson  v. 
Jackson,  16  Johns.  409;  Moffat's  Sx'rs  v. 
Strong,  10  Johns.  12.'  At  page  33  it  was 
declared  to  be  demonstrative  of  an  Intention 
to  limit  over  ou  a  definite  failure;  that  the 
gift  over  was  given  to  persons  in  being  at 
the  death  of  the  first  taker. 

"In  Seibert  v.  Butz,  9  Watts,  490,  the 
words  of  the  will  were,  'All  the  above-men- 
tioned, and  what  will  be  found  in  cash, 
bonds,  and  notes,  and  all  that  what  shall 
accrue  out  of  my  personal  property  after  my 
decease,  shall  be  divided  in  equal  shares 
unto  my  four  daughters,  or  their  heirs,  as 
afterwards  shall  be  mentioned.  •  •  • 
Should  on6  of  my  datighters  die  without  is- 
sue or  will,  in  that  case  her  Inheritance 
shall  come  to  my  other  daughters  then  liv- 


ing, or  to  their  offspring  in  equal  Shares, 
but,  to  prevent  misunderstanding,  the  share 
of  tiie  sister  to  her  children.'  In  holding  the 
language  of  the  will  to  import  a  failure  of 
issue  at  the  decease  of  the  daughters,  Gib 
son,  0.  J.,  (page  494,)  said:  'The  daughter's 
will  would  speak  at  her  death,  and  the  con- 
tingency of  dying  without  issue  was  evi- 
dently so  closely  coupled  in  the  testator's 
apprehension  with  the  idea  of  her  dying 
with  or  without  one  as  to  have  beoi  insepa- 
rable from  it;  and,  though  there  may  be 
an  Indefinite  dying  without  issue,  there  can 
be  no  indefinite  dying  without  a  will.  The 
legacy  was  to  go  to  the  survivors  if  the  dy- 
ing sister  made  no  will  and  had  no  children; 
but  if  she  made  a  will,  or  perhaps  an  ap- 
pointment In  the  nature  of  one,  it  was  to  go 
to  her  appointee;  but  to  either,  necessarily, 
at  her  death.'    In  Myers'  Appeal,  40  Pa.  St 

111,  the  wdrds  of  the  bequest  wwe:  'I 
give  and  bequeath  unto  my  friend  J.  R.  In- 
gersoll,  et  aL,  the  sum  of  $20,000  in  trust  for 
the  use  of  my  daughter,  Emma  J.  Snyder, 
during  life,  and,  after  her  decease,  for  such 
issue,  if  any,  as  she  may  have.  I  direct  that 
the  interest  on  said  legacy  shall  commence 
from  the  day  of  my  death,  and  that  the 
same  shall  be  paid  to  my  daughtw  In  month- 
ly installments  of  $100.'   Read,  J.,  at  pages 

112,  113,  said:  The  natural  construction 
of  the  first  legacy  Is  to  give  only  a  life  in- 
terest to  the  appellant,  with  remainder  to 
such  issue  as  she  may  leave  at  her  death. 
The  rule  is  now  certainly  settled  In.Euj^and 
that  a  legacy  to  A.  for  life,  and  after  his 
death  to  his  issue,  gives  the  legatee  an  in- 
terest for  life  only,  and  that  the  issue  take 
as  purchasers.  This  was  the  rule  laid  down 
by  Lord  Thurlow  in  Knight  v.  ElUs,  2  Brown 
Ch.  570,  and,  after  various  contradictory 
decisions,  it  la  now  recognized  as  the 
established  law  of  the  land.'  In  Bent- 
ley  V.  Kauffman,  86  Fa.  St,  at  pages 
100,  101,  Chief  Justice  Agnew  said:  'Did 
Leon  Kauffman  take  an  estate  for  life,  or 
absolutely.  In  the  personalty  bequeathed  to 
him  by  his  motbo:,  Hannah  Ann  Kauffman? 
We  think  It  was  a  bequest  of  the  inter- 
est or  income  for  life  only.  That  a  bequest 
of  Income  or  profits  will  carry  an  absolute 
estate  in  the  principal  or  c(Hrpus  of  the  es- 
tate in  some  cases  is  well  settled,  but  the 
grround  of  the  conclusion  in  such  Instances 
is  that  no  contrary  hitent  of  the  testator 
appears,  to  sever  the  4)roduct  from  its 
source;  and  the  fruits,  ther^ore,  carry  with 
them  that  which  bears  them.  In  the  inter- 
pretation of  a  will,  however.  In  order  to 
gather  the  testator's  intention,  the  words 
Income  and  interest  as  distinguished  from 
the  corpus  or  principal,  and  the  enjoymeat 
for  life  Mily,  have  an  imp<Ktant  bearing. 
Barp's  Appeal,  75  Pa.  St  119;  Ogden's  Ap- 
peal, 70  Pa.  St  501.  Hence,  wboi  the  in- 
tent dearly  appears,  to  carry  the  corpus  or 
principal  over  to  othws  the  words  of  the 
will  must  be  permitted  to  have'  th^  proper 
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fwoa  Here  the  foequeot  of  the  Utorest  only 
for  life,  coDiiected  with  the  provision  im' 
mediately  following,  is  Inconsistent  with  an 
Intent  to  confer  the  principal  absolutely  up- 
on him.  The  prorision  Is:  "If  my  son, 
Leon  Kanffman,  should  die  without  Issue, 
It  Is  my  desire  that  the  whole  amount  of 
my  Investment  be  given  to  tne  Orphans' 
Asylum."  '  Irl  Elehelberger's  Estate,  135  Pa. 
St  100,  19  Atl.  1006,  1014,  the  words  of  the 
will,  (page  161,  185  Pa.  St.,  and  page  1006, 
19  Atl.)  were:  'I  give  and  bequeath  to  my 
son,  Martin  Bldtielberger,  a  sum  of  money 
which  shall  be  of  egnal  value  with  the  shore 
bequeathed  to  my  other  sons;  the  said  sum 
of  money  to  be  placed  on  Interest  by  my 
executor,  and  the  Interest  thereof  to  be 
paid  anntmlly  to  my  said  son,  Martin  Elch- 
elbeiger,  during  his  natural  life.  In  case  the 
said  Martin  E^lchelberger  should  die  and 
leave  no  legitimate  heirs  of  his  own  body, 
then  the  sum  bequeathed  to  him  shall  re- 
vert to  my  other  heirs.'  At  pages  171,  172, 
135  Pa.  St,  and  page  1006,  19  Atl.,  Mr. 
Chief  Justice  Paxson  says:  'Where  It  to  the 
manifest  Intent  of  ft  testator  to  sever  the 
product  from  Its  source,  a  bequest  of  aa  bh 
come  of  an  estate  will  not  cany  an  abso- 
lute estate  In  the  principal.  Bentley  v. 
Kauflmau,  86  Pa.  St.  99.  The  trust  Is  an 
active  one.  Intended  to  prieserve  the  contin- 
gent remainders.  K&f  v.  Scates,  37  Pa.  St. 
31;  Sheets'  Estate,  52  Pa.  St.  257;  Eachos* 
Appeal,  91  Pa.  St  105.  Moreover,  a  lim- 
itation ever  on  the  death  of  the  first  taker, 
or  a  direction  that  the  Interest  of. money 
shall  be  t>ald  annually  to  him  for  life,  Is 
held  to  be  evidence  that  he  has  but  a  life 
Interest  Myers'  Appeal,  49  Pa.  St  111, 
Sheets'  Estate,  supra.  •  •  •  And  In 
Reek's  Appeal,  78  Pa.  St  432,  It  was  h^d 
thit  "all  mere  technical"  niJes  of  constrne- 
tlon  must  give  way  to  the  plainly-expressed 
intention  of  a  testator.  If  that  Intention  Is 
lawful."  • 

"I  have  presented  the  dedsons  so  fully, 
and  quoted  from  them  so  copiously.  In  order 
that  the  distribution  under  review  may  be 
looked  at,  If  possible,  from  the  standpoint 
of  every  Important  and  controlling  case! 
:teretofore  decided  by  the  supreme  court, 
and  Involving  the  construction  of  testamen- 
taiy  dispositions  similar  In  character  to  the 
one  now  before  me.  A  coosid^^tion  of  the 
cases  cited,  and  they  are  representatives  of 
the  only  class  pertinent  to  the  question  before 
the  coort,  has  conclusively  satisfied  me  that 
my  former  adjudication  was  erroneous,  and 
that  Mary  Moyer  has  no  Interest  in  the  cor- 
pus of  the  $1,400  charged  by  the  testator  on 
bis  real  estate  during  her  life.  Under  the 
will,  she  is  entitled  only  to  the  interest  of 
:he  fond  duilng  her  life;  and  the  principal, 
•ipon  her  death,  will  pass  to  her  Issue,  If 
■die  shall  leave  any,  as  purchasers,  and,  in 
the  contingency,  of  her  dying  without  leav- 
ing fesue,  over  to  the  othar  children  trt  the 
testator;!'.'  .  '-■■-•-  ,;.... 


RIeSer  &  SchafTer,  for  appellant  IS.  H. 
Shearer  and  Rothermel  Bros.,  for  appellee. 

PER  CURIAM.  We  find  no  error  In  the 
conclusions  reached  by  the  learned  presi- 
dent of  the  orphans'  court,  and,  fbr  reasons 
given  In  his  opinion,  we  think  the  decree 
should  be  affirmed.  Decree  affirmed,  and 
appeal  dismissed,  with  costs  to  be  paid  by 
appellant. 


(160  Pa.  St  3U> 

HEERB  et  al.  r.  PBNN  NAT.  BANK  OF 

BEADmO  et  aL 

(Supreme   Oonrt  of  Pennsylvania.    March   12, 

1894.) 

SUBVIBSIOK  TO  JUKT— QCESTI0>r8  OF  FACT. 

Where  the  right  to  recover  depends  on 
questions  of  fact,  there  must  be  a  BubmissioD 
to  the  jury. 

Appeal  from  court  of  common  pleas,  Beite 
county;  James  N.  Ermentrout,  Judge. 

Action  in  sheriff's  Interpleado*  by  Julia 
Heere  and  Thomas  F.  Brady,  trading  as 
Heere  &  Co.,  against  thePenn  National  Bank, 
the  Second  National  Bank,  the  Farmers'  Na- 
tional Bonk,  and  the  Citizens'  National  Bank. 
Judgment  for  plaintiffs.  Defendants!  appeal. 
Affirmed. 

Heere  &  Co.  entwed  the  partnership  of 
Heere,  Koch  &  Co.,  under  an  agreemoit 
dated  April  6,  1893,  which  stipulated  that 
they  should  transfer  their  assets  to  the  new 
partnership,  and  that  the  new  partnership 
should  contimie  carrying  on  business  under 
the  name  of  Heere,  Koch  &  Co.,  and  should 
pay  the  debts  of  both  the  old  partnerships. 
Shortly  thereafter  Heere  &  Co.  moved  thrir 
tobacco,  fixtures,  etc.,  to  the  factory  of  Heere. 
Koch  &  Co.,  where  the  operations  of  the  new 
partnership  began  and  continued  untntermpt- 
ed  from  that  time  until  June  6,  1S93,  when 
the  defendants'  attachments  were  served.  On 
June  2,  1893,  the  defendants  brought  suit 
against  Heere,  Koch  &  Co.  on  notes  given 
by  the  old  firm  of  Heere,  Koch  &  Go.  There 
had  been  no  registry  of  the  now  partnership 
In  the  prothonotary's  office,  and  the  only  de- 
fettdants  named  in  the  suits  were  the  mem- 
bers of  the  old  firm  of  Heere,  Koch  &  Co. 
On  Jilne'  6,  1893,  the  banks  Issued  the  attadt- 
ments  under  the  act  of  1869  In  said  anitsi 
and  on  June  20,  1893,  having  obtained  judg- 
ment by  default,  issued  fi.  fas.  The  attach- 
ments were  served,  aiHf  levies  under  11.  fas. 
made  on  all  the  assets  Of  the  new  firm  in  the 
fttctory,  including  certain  tobacco  which  had 
been  moved  there  by  Heere  St  Co.,  and  had 
not  yet  been  worked  up,  cigars  whioh  had 
been  made  there  from  tobacco  moved  there 
by  Heere  &  Co.,  and  had  not  yet  been  sold, 
and  other  assets  contributed  by  Heere  &  Co. 
to  the  new  partnership.  Heere  &  C3o.  there- 
dpoh  made  <daim  to  the  sheriff  for  the  said 
tobticco,  cigars,  and  other  assets,  *aiid  on  his 
petition  an  intwpleader  wias  awarded.' 

The  charge  of  the  court  b&tnr  is  as  follows: 
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"It  appears  from  the  evidence  In  tbla  canse 
that  George  £.  Heere,  Aaron  M.  Eocli,  and 
I.  C.  Becker  were  engaged  In  the  manufactnre 
of  cigars  In  this  city  under  the  firm  name 
of  Heere,  Kocb  &  Co.  Several  of  the  banks 
of  this  dty,  defendants  here,  obtained  judg- 
ments against  Heere,  Koch  &  Ck>.  for  moneys 
owing  by  that  firm,  and,  having  so  obtained 
Judgment,  Issued  execution.  When  the  sher- 
IfF  came  to  the  Eighth  and  Oley  factory  of 
Heere,  Koch  &  Co.,  he  levied  upon  everything 
in  the  factory  building,  whereupon  a  claim 
was  made  that  certain  tobacco  and  fixtures 
there  found  belonged,  not  to  Heere,  Koch  & 
Co.,  but  to  Heere  &  Co.,  a  firm  which  it  Is 
said  is  composed  of  Julia  Heere  and  Thomas 
F.  Brady.  The  issue,  therefore,  which  Is  pre- 
sented to  your  attention,  is  one  of  title  to 
property.  If  the  execution  creditors  of  Heere, 
Koch  &  Co.  actually  levied  upon  and  took  the 
property  of  Julia  Heere  and  Thomas  F. 
Brady,  trading  as  Heere  &  Co.,  they  would 
have  no  right  to  do  that,  unless  Heere  &  Co.'s 
property  had  been  handed  over  to  the  control 
of  the  firm  of  Heere,  Koch  &  Co.  There 
seems  to  be  no  dispute  In  this  case  with  re- 
gard to  the  law.  The  law  Is  for  the  court, 
and  the  facts  are  tot  the  Jury.  Considerable 
eloquence  has  been  expended  in  your  hearing 
to  Illustrate  facts  in  this  case,  and  to  con- 
vince you  which  way  your  verdict  should  be. 
I  shall  answer  now  the  legal  points  which 
have  been  presented  to  the  attention  of  the 
coiirt'  The  defendants  ask  ns  to'  say:  '(1) 
If  the  Jury  believe  that  the  plaintlfi's  moved 
the  goods  In  controversy  to  the  factory  of 
Heere,  Koch  &  Co.  In  pursuance  of  the  part- 
nership agreement  of  April  6, 3893,  and  there- 
after treated  them  as  the  goods  of  the  new 
firm  unto  the  defendants'  attachments  were 
served,  the  rights  of  the  parties  were  thereby 
fixed,  and  the  plalntllTs  could  not  thereafter 
disavow  the  new  partnership;  and  the  chan- 
ging of  the  books,  and  marking  them  null  and 
void,  and  the  reclaiming  of  the  goods,  are  in- 
effectuai  for  this  purpose.'  This  point  we 
will  affirm.  If  the  Jury  so  find  the  facts.  '(2) 
If  the  Jury  believe  that  the  plainttfTs  were  tn 
partnership  with  the  old  firm  of  Heere,  Koch 
&  Co.,  and  had  contributed  the  goods  In  con- 
troversy thereto  at  the  time  the  defendants' 
attachments  were  served,  the  verdict  must  be 
for  the  defendante.'  This  point  we  also  af- 
firm. '(3)  Under  all  the  evidence  Id  the  case 
the  verdict  must  be  for  the  defendants.'  We 
decline  to  so  Instruct  you.  The  plaintiffs  ask 
ns  to  say  to  you:  'If  the  Jury  find  that  the 
alleged  copartnership  between  Heere,  Koch  St 
Co.  and  Heere  &  Co.  was  not  carried  out,  and 
that  the  goods  of  Heere  &  Co.  in  dispute  were 
taken  to  the  factory  at  Eighth  and  Oley 
streets,  and  kept  separate  from  the  goods  of 
Heere,  Koch  &  Co.,  and  wo-e  not  mingled 
with  the  goods  .of  Heere,  Koch  &  Co.,  but 
were  kept  there  as  the  property  of  Heere  & 
Co.,  tlie  vordict  must  be  for  the  plaintiffs.' 
We  afflnn  this  point,  and  so  Instruct  you. 
You  will  therefore  observe,  in  listening  to 
T.28A.I10.12-44 


these  points,  that  there  Is  practically  very 
little  difference  of  opinion  as  to  the  law  ot 
this  case.  The  case  turns  upon  the  fiict 
whether  or  not,  when  Heere  &  Co.  moved 
their  goods  from  the  factory  at  Tenth  and 
Penn  to  the  factory  at  Eighth  and  Oley,  they 
did  so  in  pursuance  of  articles  of  copartner- 
ship carried  out,  and  whether  the  goods  wexe 
placed 'In  the  care  of  Heere,  Koch  &  Co.  in 
pursuance  of  that  partnership.  If  they  were 
not  so  placed,  if  the  articles  of  coitartnership 
were  not  carried  out,  if  these  goods  w«e  not 
delivered  into  the  care  of  Heere,  Koch  &  Co., 
but,  on  the  other  hand,  were  kept  separate 
from  their  goods,  were  not  mingled  with  their 
goods,  and  were  kept  in  that  factory  as  the 
property  of  Heere  &  Co.,  then  your  verdict 
will  be  tot  the  plalntltfa.  If  they  were  not 
so  kept,  but  were  mingled  with  the  goods  so 
as  to  make  them  a  contribution  of  one  firm  t(> 
the  other,  then  your  verdict  will  be  for  the 
defendants.    That  Is  the  whole  case." 

PhlUp  &  Zleber  and  Baer  &  Snyder,  for 
appellant  Penn  Nat.  Bank.  Isaac  Hlester, 
for  appellant  Second  Nat  Bank.  Henry  A. 
Muhlenberg,  for  appellant  Farmers'  Nat, 
Bank.  G.  B.  Stevens,  for  appellant  Cltlsais' 
Bank.  J.  Howard  Jacobs,  J«emiah  K.  Grant, 
and  Brmentrout  &  Ruhl,  for  appellees. 

PBR  CURIAM.  The  only  specification  of 
etrot  in  this  case  Is  the  refusal  of  the  learned 
president  of  the  common  pleas  to  charge  as 
requested  In  defendants'  third  point:  "Under 
all  the  evidence  In  the  case  the  verdict  tnost 
be  for  the  defendants."  We  are  satisfied  from 
an  examination  of  the  record  that  there  was 
no  error  In  reusing  to  charge  as  thus  re- 
quested. The  right  of  the  plaintiffs  to  re- 
cover depended  on  questions  of  fact  which 
were  for  the  exclusive  consideration  of  the 
Jury.  Those  questions  were  fairly  and  Im- 
partially submitted  to  them,  vrith  Instructions 
that  appear  to  be  free  from  error.  As  al- 
ready observed,  the  only  complaint  here  is 
that  the  learned  Judge  did  not  withdraw  the 
case  from  the  Jury  by  giving  thein  binding 
instructions  to  find  for  the  defendants.  If  he 
had  done  that,  the  plaintiffs  would  have  had 
Just  reascMi  to  complain.  The  assignment  of 
error  is  not  sustained.    Judgment  affirmed. 


a»  Pa.  St.  316) 

In  re  PALETHORP'S  ESTATE.    (No.  282.) 

(Supreme  Court  of  Pennsylvania.    March  12, 
ISdl.) 

APPBALABLB  ORDERS— ReQUIRIXO  EXKCCTOR  TO 
Fit.E  ACCODST. 

An  order  of  the  orphans'  court  Slrecting 
an  executor  to  file  an  account  is  not  appealable. 

Appeal  from  orphans'  court,  iPblladelphla 
county;  Penrose,  Judge. 

Petition  by  Harriet  PalethOrp  for  an  order 
requiring  Robert  Palethorp,  surviving  execu- 
tor of  the  estate  of  John-  H.  Palethorp,  de- 
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ceased,  to  file  an  account  From  an  ae&ee 
granting  the  petition,  tbe  executor  appeals. 
Api>eal  quasbed. 

Robert  Paletborp,  for  .appellant  W.  A. 
Manderson,  for  appellee. 

PER  CURIAM.  Thla  la  a  rule  to  show 
cause  why  the  appeal  taken  In  the  above-en- 
titled case  should  not  be  quashed.  It  appears 
that  the  appeal  Is  from  an  order  of  the  or- 
phans' court  directing  appellant,  as  surviving 
executor  of  John  H.  Palethorp,  deceased,  to 
file  an  account  It  cannot  be  doubted  that 
the  court  has  jurisdiction  in  the  premises; 
nor  can  it  be  doubted  that  the  order  com- 
plained of  is  merely  interlocutory.  It  follows 
that  the  appeal  is  premature,  and  should  be 
Qoashed.     Rule  absolute,  and  appeal  quashed. 


In  re  PALBTHORP'S  ESTATE.     (No.  283.) 

(Supreme  Court  of  Pennsylvania.    March  12, 
1894.) 

Appeal  from  orphans'  court  Philadelphia 
county;    Penrose,  Judge. 

Petition  by  Harriet  Palethorp  for  an  order 
lequiring  Caroline  A.  Palethorp  and  Henry  B. 
Palethorp,  as  surviving  ezecntors  of  Angelina 
Palethorp,  deceased,  to  file  an  account.  Grant- 
ed. The  surviving  executors  appeal.  Appeal 
quashed. 

Robert  Palethorp,  for  appdlants.  W.  A. 
Maudenon,  for  appellee. 

PER  CURIAM.  This  appeal  is  from  an  or- 
der of  the  coart  below,  directing  appellfmt  to 
file  an  accoant,  etc.,  and  involves  the  same 
question  that  has  been  decided  in  opinion  just 
filed  in  No.  282  of  this  term,  28  Atl.  689,  in 
which  we  held  that  the  order  complained  of  was 
merely  interlocutory,  and  the  appeal  premature. 
For  same  reason,  the  appeal  in  this  case  shonld 
also  be  quashed.  Role  absolute,  and  appeal 
qnaabed. 


(160  Fa.  St  229) 
HOOK  V.  MUTUAL  FIRE  INS.  CO.  OF 
BERKS    COUNTY. 

(Supreme  ■  Court   of  Pennsylvania.    March  12, 
1894.) 

Fibs  Iksubahcb  Polict — ^ADDrrioHii.  Insuramob 
— Waiver  op  Consent. 

Where  a  policy  provides  that  it  shall  be 
void  if  additional  insurance  l>e  talcen  without 
the  written  consent  of  the  company  indorsed  on 
the  policy,  Icnowledge  by  the  treasurer  and  a 
director  of  the  company  that  additional  insur- 
ance had  been  taken  does  not  constitote  a 
waiver  of  the  condition,  In  the  absence  of  any 
evidence  that  he  had  authority  to  waive  the 
conation,  or  even  attempted  to  do  so. 

Appeal  from  court  of  common  pleas,  Berks 
county;  Endlich,  Judge. 

Action  by  Michael  W.  Hook  against  the 
Mutual  Fire  Insurance  Company  of  Berks 
County.  A  verdict  was  directed  for  defend- 
ant, and  plaintiff  appeals.     Affirmed. 

Isaac  Hiester  and  Ben].  F.  Dettra,  for  ap- 
pellant Augustus  S.  Sassaman  and  Cyrus  G. 
'Den,  for  appellee. 


PER  CURIAM.  The  fire  insurance  policy 
on  which  this  suit  Is  based  contains  this 
clause:  "Any  member  insuring  in  other  com- 
panies covered  in  port  by  this  company, 
his  cm:  her  policy  shall  be  considered  sunk, 
provided  the  same  is  not  approved  by  this 
company,  and  indorsed  on  his,  her,  <v  their 
policy,  in  which  case  this  company  shall 
be  liable  only  to  the  payment  of  a  rata- 
ble proportion  of  any  loss  or  damage  which 
may  be  sustained."  During  the  life  of 
the  policy  in  suit,  plaintiff  procured  addi- 
tional Insurance  on  same  property  in  another 
company;  but  It  does  not  appear  that  any  In- 
dorsement of  approval  thereof  was  made  by 
the  defendant  company  on  its  policy.  The 
absence  of  such  approval  and  indorsement 
thereof  as  are  required  by  the  clause  above 
quoted  was  interposed  as  a  bar  to  plalntUTs 
recovery.  The  only  answer  that  could  be  suc- 
cessfully made  to  this  defense  was  tbat  the 
company  defendant  had  waived  compliance 
with  the  requirements  of  said  clause,  or  that 
it  had  so  acted,  in  relation  to  the  subject- 
matter  thereof,  as  to  estop  itself  from  defend- 
ing on  the  ground  of  noncompliance  there- 
with. Testimony  was  Introduced  by  plaintiff 
tending  to  show  that  Jacob  Herblne,  the 
treasurer  of  defendant,  and  also  one  of  its  di- 
rectors, had  knowledge  of  said  additional  in- 
surance prior  to  February  9,  1883;  but  it  did 
not  appear  that  he  was  a  general  agent  of  the 
company,  or  was  authorized  to  receive  notice 
of  additional  insurance,  or  waive  compliance 
with  the  provisions  of  the  policy  in  relation 
thereto,  or  that  he  even  imdertook  to  do  ei- 
ther. There  was  also  testimony  tending  to 
show  that  plaintiff  subsequently  paid  to 
George  W.  Brenneman,  a  collector  of  the  com- 
pany, an  assessment  due  imder  the  terms  of 
his  policy,  etc  Without  further  reference  to 
the  testimony  relied  on  by  the  plaintiff,  It 
is  sufficient  to  say  that  it  was  not  such  as 
the  court  would  have  been  warranted  in  sub- 
mitting to  the  ]\uy  on  the  question  of  ^tho- 
estoppel  or  waiver;  and  hence  there  was  no 
error  In  directing  a  verdict  for  defendant 
Viewing  the  evidence  in  its  most  favorable 
light,  there  Is  nothing  in  it  that  would  have 
Justified  a  verdict  In  favor  of  plaintiff.  In 
principle,  the  case  is  rimllar  to  Bard  t.  In- 
surance Co.,  153  Pa.  St  257,  25  AU.  1124,  and 
other  cases  that  might  be  cited.  Judgment 
affirmed. 


(UO  Pa.  8L  MO) 

BRUNNEB  T.  AMERICAN  TELEGRAPH  ft 
TELEPHONE  CO. 

(Supreme  Court  of  Fennsylvanla.    Mardi  12, 
1894.) 

Neguoencb  of  Employe— Explodixo  DTKAmTB 

IN  HlOHWAT— LlABtMTT  OV  HaSTBR. 

Where  plaintiff,  while  driving  along  the 
highway,  was  thrown  from  his  buggy  by  the 
negligent  explosion  of  dynamite  which  defend- 
ant's servants  were  testing  in  the  highway,  de- 
fendant is  liable. 
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Appeal  from  court  of  common  pleas,  Berks 
connty;  O.  A.  BndUcb,  Judge. 

Trespass  by  Francis  Bnmner  against  the 
American  Telegraph  &  Telephone  Company. 
Judgment  for  plaintlfF,  and  defendant  ap- 
peals.   Affirmed. 

Plaintlfr  was  thrown  from  his  buggy  and 
Injured  because  of  the  sudden  fright  of  his 
horse,  caused  by  the'  explosion  of  a  percus- 
sion cap  of  the  kind  used  in  blasting  with 
dynamite,  near  the  highway  on  which  plain- 
tiff was  drlTlng.  The  cap  was  exploded  by 
Delany,  who  plaintiff  contended  was  an 
employe  of  defendant  Defendant  denied  Its 
liability  for  Delany's  act,  alleging  that  it  was 
not  done  within  the  8Cop«  of  his  employment, 
bnt  for  his  own  amusement,  and  also  that 
he  was  the  employe  of  an  independent  con- 
tractor. Defendant  proved  that  there  were 
two  gangs  of  wwkmen  employed  in  the  con- 
struction of  a  telephone  line,  with  difFerent 
duties.  One,  known  as  the  "digging  gang," 
dug  and  prepared  the  holes  into  which  the 
poles  were  to  be  set.  The  other,  known  as 
the  "pole  gang,"  came  behind,  and  planted 
the  poles  In  the  holes  that  had  been  dug. 
With  the  first  of  these  gangs  was  a  man 
known  as  the  "dynamite  man,"  who  had 
charge  of  the  dynamite  used  in  blasting  such 
rocks  as  the  digging  gang  could  not  dispose 
of  with  pick  and  bar.  Delany  belonged  to 
the  pole  gang.  On  the  morning  of  the  16th 
of  September,  1889,  both  gangs  came  on  the 
line  to  resume  work.  The  digging  gang  went 
forward  to  dig  where  they  left  off  on  Satur- 
day night.  liiylngston,  the  dynamite  man, 
wait  to  a  bam  not  far  from  the  highway, 
where  his  cartridges  and  caps  had  been 
8t<»ed,  to  get  a  supply  for  the  day's  work. 
When  he  came  out,  the  members  of  the  pole 
gang,  or  some  of  them,  were  standing  near, 
and  unemployed.  He  remarked  that  some  of 
the  caps  had  water  in  them,  and  were  worth- 
less. Delany  said  to  him:  "Oive  me  some  of 
them  caps."  He  gave  him  one  or  more  of 
them  and  a  piece  of  fuse,  and,  as  be  testifies, 
went  forward  toward  the  digging  gang  some 
little  distance,  when  he  heard  a  report.  De- 
lany and  another  man  named  Crofton  had 
exploded  a  cap,  and  the  fright  of  the  horse 
and  the  injury  to  plaintiff  had  resulted. 
Plaintiff  contended  that  Delany's  object  was 
to  determine  whether  the  caps  were  valuable 
or  not,  and  his  experiment  was  in  the  inter- 
est, and  for  the  benefit,  of  the  company,  and 
the  Information  of  Livingston,  who  stood  by 
and  tacitly  authorized  it  to  be  made.' 

Spedflcatlons  of  ^ror:  "First.  The  court 
erred  In  charging  the  Jury  as  follows:  'But 
there  Is  some  evidence  tending  to  show  that 
Livingston  was  by  when  the  cap  was  ex- 
ploded,—was  among  those  who  had  the  cap 
and  exploded  it;  and  taking  this  together 
with  the  fact  that  Delany  asked  for  the  cap 
with  a  view  to  see  whether  it  would  explode, 
and  the  testimony  that  another  cap  had 
shMTtly  before  been  exploded,  It  Is  claimed 
by  the  plaintiff  that  it  may  be  inferred  that 


Delany  and  Livingston  were  acting  together 
In  this  matter,  and  that  Livingston  permitted 
Delany  to  make  the  experiments,  which,  the 
plaintiff  would  have  you  believe,  he  had  just 
been  making,  to  ascertain  whether  or  not 
the  caps  would  explode,  and  that  Delany's 
act  was.  In  fact,  that  of  Livingston.'  Second. 
The  court  erred  in  refusing  defendant's  first 
point,  as  follows:  '(1)  There  being  no  evi- 
dence in  this  case  tending  to  prove  that  tho 
cap  was  exploded  by  any  employe  of  the  de- 
fendant company  within  the  line  of  his  duty, 
there  can  be  no  recovery,  and  the  verdict 
must  be  for  the  defendant.'  Third.  The  court 
erred  In  refusing  defendant's  second  point, 
as  follows:  '(2)  It  appearing  from  the  un- 
contradicted evidence  that  John  Delany  ex- 
ploded the  cap  which  is  alleged  to  have 
caused  the  accident,  that  the  said  John  De- 
lany belonged  to  the  pole  gang,  whose  duty 
it  was  to  set  up  the  poles  previously  dug  by 
another  gang,  and  that  it  was  not  within  the 
scope  of  the  authority  or  employment  of  the 
men  employed  In  the  pole  gang  to  handle 
explosives  or  do  blasting  for  the  company, 
the  explosion  of  a  cap  by  the  said  John  De- 
lany, under  the  circumstances  detailed  in  the 
evidence,  however  negligent  on  his  part,  was 
not  the  negligence  of  the  company  defend- 
ant.' Fourth.  The  court  erred  in  refusing  de- 
fendant's fourth  point,  as  follows:  '(4)  The 
giving  of  the  cap  to  Delany  by  Livingston, 
who  was  charged  with  the  custody  of  the 
company's  explosives,  was  not  negligence.' 
Fifth.  The  court  erred  in  refusing  defend- 
ant's fifth  point,  as  follows:  '^)  The  giving 
of  the  cap  to  Delany  by  Livingston  was  too 
remote  to  be  assigned  as  the  cause  of  the 
accident;  the  rule  is  that  the  injury  must 
be  the  natural  and  probable  consequence  of 
the  negligence, — such  a  consequence  as,  under 
the  surrounding  circumstances,  might  and 
ought  to  have  been  foreseen  by  the  wrong- 
doer as  likely  to  follow  from  his  act'  Sixth. 
The  court  erred  In  refusing  defendant's  sixth 
point,  as  follows:  '(6)  It  appearing  by  the 
uncontradicted  evidence  of  Crocker,  the  su- 
perlntMident  of  construction,  that  the  work 
of  construction  and  employment  of  the  men 
was  done  by  the  American  Telephone  ana 
Telegraph  Company,  and  not  by  the  Ameri- 
can Telegraph  and  Telephoue  Company,  the 
defendant,  there  can  be  no  recovery  against 
the  defendant  company.  A  corporation  is 
not  liable  tot  the  negligence  of  Its  inde- 
pendent contractor  in  the  construction  of  its 
work.'  Seventh.  The  court  erred  In  refusing 
defendant's  seventh  point,  as  follows:  '(7) 
Under  all  the  evidence  In  this  case,  the  ver- 
dict must  be  for  the  defendant'  Eighth.  The 
court  erred  In  refusing  defendant's  eighth 
point,  as  follows:  '(8)  It  appearing  by  tlic 
admission  of  the  plaintiff  that  he  has  assign- 
ed and  transferred  all  his  Interest  in  his 
claim  against  the  defendant  company,  he  is 
not  entitled  to  a  recovery,  and  the  verdict 
must  be  for  the  defendant'  Ninth.  The 
court  erred  In  charging  the  Jury  as  follows: 
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'In  order  to  hold  this  companr.  g^ttemeq, 
you  must  find,  fii-st  of  all,  that  the  men 
whose  act  caused  this  Injury  were  in  the  em- 
ploy of  this  particular  company  which  1b  here 
sued.  You  will  recollect  that  the  name  of 
the  company  defendant  Is  given  as  the  Amer- 
ican Telegraph  and  Telephone  Ck>mpany. 
You  will  also  remember  that  there  was  tes- 
timony to  the  effect  that  there  was  another 
company,  called  the  American  Telephone  and 
Telegraph  Company,  and  that  It  was  that 
company  which  constructed  this  telegraph 
line.  (The  credibility  of  that  testimony  is 
for  you  to  ascertain  whether  or  not  this 
particular  company  which  was  sued  was  the 
employer  of  these  men.  If  It  was  not,  then 
there  Is  no  liability  upon  it  If,  on  the  other 
hand,  you  find  that  It  was  the  company 
which  is  sued,  then  you  will  pass  us  to  the 
next  question.' "] 

Richmond  L.  Jones,  for  appellant.  Brmm- 
trout  &  Kuhl,  for  appellee. 

PBR  CURIAM.  This  case  depended  on 
questions  of  fact,  which  were  for  the  ex- 
clusive consldwation  and  determination  of 
the  Jury.  There  is  no  complaint  as  to  the  ad- 
mission or  rejection  of  evidence.  The  testi- 
mony was  fairly  submitted,  to  the  Jury  In  a 
clear  and  Impartial  charge.  In  which  their 
attention  was  called  to  the  facts  which  it 
was  incumbent  on  the  plaintiff  to  prove  in 
order  to  entitle  him  to  th^  verdict  The 
verdict  that  was  rendered  by  the  Jury  is 
necessarily  predicated  of  their  having  found 
those  facts  substantially  as  claimed  by  plain- 
tiff. The  first  specification  complains  of  a 
part  of  the  charge  recited,  therein.  There  Is 
nothing  in  this  excerpt  tliat  the  testimony 
did  not  warrant  the  learned  trial  judge  in 
saying.  There  was  some  evidence  tending  to 
prove  that  Uvingston  was  present  when  the 
cap  was  exploded,  etc.  The  next  seven  spec- 
ifications are  to  the  refusal  of  the  court  to 
flfflrm  defendant's  points  for  cliarge  therein 
recited.  We  are  satisfied,  from  an  examina- 
tion of  the  questions  involved,  that  there  was 
no  error  in  refusing  to  afiirm  either  of  said 
points.  There  la  no  error  in  tliat  part  of  the 
cliarge  covered  by  the  ninth  and  last  specifl- 
catioa  of  which  the  defendant  has  any  Just 
reason  to  complain.  We  find  nothing  in  the 
record  that  would  Justify  a  reversal  of  the 
Judgement    Judgment  afflrmed.    . 


(160  Pa.  St.  186) 

GREBNWAT  V.  COXROT  et  al. 
{Supreme  Court  of  Pennsylvania.   March  12, 

1894.) 
ISJDRT  TO  Emplote  — Vice  Priscipal  —  Neom- 

OEXCe  —  COSTBIBCTORT  NeOMOEKOB  — IsSTRCC- 
TIONH — ETIDBNOE. 

1.  The  affirmance,  without  qualification  or 

explanation,  of  plaintia'8  points  alleKiog  that  un- 
der certain  circumstances  a  person  who  di- 
rected plaintiff  to  do  certain  work,  was  a  vice 
principal,  and  that  defendant  was  responsible 
for  injuries  caused  by  his  negligence,  and  plain- 


tiff was  entitled  to  recover,  without  presenting 
the  question  of  contributory  negligence,  Is  er- 
ror, which  is  not  cured  by  a  statement  tliat 
plaintiff  coidd  recover  only  for  injuries  caused 
by  negligence  properly  chargeable  to  the  em- 
ployer, and  not  for  those  caused  by  his  own 
negligence,  the  jury  not  being  told  wliat  negli- 
gence might  l>e  properly  chargeable  to  the  em- 
ployer, or  that  there  could  be  no  recovery  for 
injuries  which  resulted  from  concurrent  negli- 
gence. 

2.  It  cannot  be  assumed  that  a  boy  over 
14  years  old,  with  6  months'  experience  in  a 
machine  shop,  is  incapable  of  forming  a  judg- 
ment of  the  danger  or  putting  a  belt  on  a  mov- 
ing pulley,  especially  when  warned  by  an  older 
and  more  experienced  person. 

8.  Plaintiff  was  employed  to  prepa;re  and 
drill  fastenings,  part  of  which  had  first  to  be 
marlced  by  M.  Defendant  told  liim  to  go  to 
M.,  who  wonld  direct  him  what  to  do.  M.  told 
him  to  drill  some  fastenings,  and,  the  l>elt  be- 
ing off  the  machine  which  he  was  to  nse,  told 
him  to  put  it  on.  In  doing  this  he  was  in- 
jured. Plaintiff  testified  that  M.  was  the  su- 
perintendent and  engineer,  that  he  was  oUled 
the  engineer,  and  toolc  charge  of  the  place 
when  defendant  was  away;  but  further  said 
that  defendant  was  around  the  shop  all  the 
time,  seeing  that  everything  went  right  The 
evidence  showed  that  defendant  was  in  the 
■hop  at  the  time  of  the  accident,  and  was  sel- 
dom away.  The  testimony  for  defendant  was 
that  M.  was  employed,  not  as  a  foreman  or  su- 
perintendent but  mer<>ly  to  run  the  engines,  iHit 
on  the  belts,  and  mark  fastenings;  tliat  be  had 
no  general  direction  of  any  of  the  business; 
and  that  he  differed  from  his  fellow  workmen 
only  in  that  a  part  of  the  work  first  passed 
through  his  bands,  and  that  ou  rare  occasions, 
when  defendant  was  away,  he  had  cliarge  of 
the  shop.  Held,  that  there  was  no  evidence  that 
at  the  time  of  the  accident  M.  was  a  vice  prin- 
dpal,  with  genoral  authority  over  plaintiff. 

Appeal  from  court  of  common  pleas,  I^hll- 
adelphla  county;   Bregy,  Judge. 

Action  by  Ernest  R.  Greenway,  by  his  next 
friend,  against  Patrick  J.  Conroy  and  others, 
trading  as  P.  J.  Conroy  &  Co.,  for  personal 
injuries.  Judgment  for  plaintiff.  Defend- 
ants appeal     Reversed. 

Plaintiff's  first  and  third  points  were  as 
follows:  First  If  the  Jury  find  that  the 
defendants  had  placed  John  C.  McNamara 
in  charge  of  their  business,  or  that  branch 
of  it  in  which  the  plaintiff  was  engaged  at 
the  time  of  the  accident  during  their  al>- 
sence,  exerclsloj;  no  discretion  and  no  over- 
sight themselves,  then  McNamara  was  a  vice 
principal,  and  the  defendants  are  responsible 
for  Injuries  caused  by  his  negligence.  Third. 
If  the  jury  find  that  the  plaintiff  was  orAerei 
by  John  C.  McNamara  to  put  the  belt  on 
the  pulley,  and  that  it  was  not  witiiln  the 
save  of  plaintiff's  duty  and  employment, 
but  was  within  that  of  McNamara;  that  the 
order  was  not  a  reasonable  one;  that  its 
execution  was  attended  with  hazard  to  life 
and  limt>t  and  that  a  prudait  man  would  not 
have  ordered  the  boy  to  execute  It— then  the 
rule  that  the  master  Is  not  liable  to  one  of 
his  servants  for  Injuries  resulting  from  the 
carelessness  of  another  when  both  are  en- 
gaged In  a  common  service,  although  the 
Injured  person  was  imder  the  control  and 
direction  of  the  servant  who  caused  the  in- 
jury, whether  a  true  rule  or  not,  does  not 
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ajtpiy  to  tbJa  case,  and  th^  plalntifl  la  emU- 
tled  to  rocover  ttom  the  det«idantB  Is  this 
action. 

EUls  Ames  Ballard,  for  appellants.  George 
Bobinson  and  L.  R.  Fletcher,  for  appellee. 

FBIjL,  J.  The  plaintiff,  a  boy  over  14 
years  ot  age  at  the  time  of  his  injury,  had 
been  employed  for  6  months  in  tpe  maJchlne 
shop  of  the  defendant.  The  shop  was  a 
small  one,  in  which  but  seven  or  eight  men 
were  employed,  and  was  under  the  direct 
management  of  the  defendant,  whose  time 
was  spent  there  In  superintending  the  work. 
On  the  morning  of  the  accident  the  plaintiff 
bad  been  engaged  at  work  outside  the  shop, 
and  was  told  by  the  defendant  to  go  to 
McNamara,  who  would  tell  him  what  to  do. 
He  was  directed  by  McNamara  to  drlU  some 
fastenings.  According  to  the  plaintiff's  tes- 
timony, he  found  the  belt  off  the  machine 
he  was  to  use,  and  asked  McNamara  to  put 
It  on,  and  was  told  by  him  to  do  It  hlmsdf. 
He  procured  a  ladder  In  order  to  reach  the 
shafting,  and,  in  his  attempt  to  put  die  belt 
on  the  pulley,  his  hand  was  caught,  and  se- 
riously injured. 

It  was  denied  by  the  defendant's  witnesses 
that  the  plaintiff  had  been  told  to  put  the 
belt  on,  and  two  of  them  testified  that  when 
be  was  going  up  the  ladder  for  that  purpose 
be  was  told  of  the  danger,  and  cautioned  not 
to  attempt  It,  and  that  he  persisted  notwith- 
standing this  warning.  It  was  McNamara's 
business  to  put  the  belts  on  the  pulleys.  He 
was  the  oldest  workman  in  the  shop,  and 
had.  charge  of  the  belts.  He  laid  out  the 
work  for  the  other  employes,  and,  In  the 
absence  of  the  defendant,  was  looked  to  by 
them  for  directions.  The  question  of  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, and  the  question  whether  McNamara 
was  more  than  a  fellow  servant,  for  whose 
negligence  the  defendant  would  not  be  liable, 
are  fairly  raised  by  the  testimony.  Neither 
the  first  nor  the  third  of  plalntUTs  points 
presented  the  question  of  contributory  neg- 
ligence, and  the  effect  of  their  affirmance 
without  qualification  or  explanation  was  to 
withdraw  that  subject  from  the  considera- 
tion of  the  Jury.  The  learned  Judge  of  the  com- 
mon pleas,  in  the  course  of  a  very  clear  and 
impartial  charge,  said: .  "The  plaintiff  has  a 
rig^t  to  recover  only  for  injuries  that  are 
caused  by  negligence  that  is  properly  charge- 
able to  the  employer.  An  accident  caused  by 
the  negligence  of  the  plaintiff  himself  in  a  case 
of  this  kind  gives  the  plaintiff  no  right  to 
a  verdict.""  This  we  think,  however,  does 
not  correct  the  error  of  the  affirmance  of  the 
.{mints.  The  Jury  was  not  instructed  as  to 
what  negligence  might  be  properly  charge- 
able to  the  employer,  nor  directed  that  there 
could  be  no  recovery  for  injm-ies,  the  result 
of  concTirrent  negligence.  There  was  tes- 
timony that  the  plaintiff,  before  he  went  up 
the  ladder,'  was  warned  of  the  danger.    We 


cannot  assume  that  a  boy  over  14  years  of 
<lge,  with  6  months'  experience  In  a  machine 
shop,  is  incapable  of  forming  a  Judgement  of 
the  dang^  of  such  an  act,  especially  when 
be  has  the  aid  of  the  warnings  of  an  older 
and  more  experienced  person.  As  was  said 
by  Mitchell,  J.,  In  Eehler  v.  Schwenk,  144 
Pa.  St.  359,  22  AtL  010:  "All  the  cases  agree 
that  the  measure  of  a  child's  responsibility 
is  his  capacity  to  see  and  appreciate  danger, 
and  the  rule  Is  that,  in  the  absence  of  clear 
evidence  of  the  lack  of  It,  he  will  be  held 
to  such  measure  of  discretion  as  Is  usual  in 
those  of  his  age  and  ^perience.  This  meas- 
ure varies,  of  course,  with  each  additional 
year,  and  the  increase  of  responsibility  is 
gradual.  It  makes  no  sudden  leap  at  the 
age  of  14.  That  is  simply  the  convenient 
point  at  which  the  law,  founded  upon  ex- 
perience, changes  the  presumption  of  ca- 
pacity, and  puts  upon  the  Infant  the  burden 
of  showing  his  personal  want  of  Intelligence, 
prudence,  foresight,  or  strength  usual  In 
those  of  his  age. 

The  fourth  specification  of  error  Is  to  the 
refusal  of  the  court  below  to  affirm  the 
defendant's  point:  "Under  all  the  evidence, 
your  verdict  should  be  for  the  defendant" 
If  there  was  testimony  showing  that  McNa- 
mara was  a  vice  principal,  this  point  was 
properly  refused;  If  from  all  the  testimony 
it  appeared  that  he  was  only  a  fellow  work- 
man, it  should  have  been  affirmed.  The 
plaintiff  testified  that  McNamara  Was  the 
suporlntendent  and  engineer,  that  "he  was 
called  the  engineer,"  and  took  charge  of  the 
place  when  the  defendant  was  away;  but, 
on  croBs-examinaUon,  said  that  the  defend- 
ant was  around  the  shop  all  the  time,  seeing 
that  everything  went  right  This  Is  the  only 
light  thrown  upon  the  subject  by  the  plain- 
tiff or  his  witnesses.  All  of  the  testimony 
shows  that  the  defendant  was  in  the  build- 
ing or  the  adjoining  yard  at  the  time  of  the 
accident,  ^nd  was  seldom  away  from  the 
shop.  The  uncontradicted  testimony  of  the 
defense  Is  that  McNamara  was  employed  to 
work,  not  to  superintend;  that  he  was  not 
even  employed  as  a  foreman,  but  had  his 
regular  work,  like  every  other  man  In  the 
shop;  that  It  was  his  duty  to  run  the 
engine,  put  on  the  bdts,  and  mark  fasten- 
ings tiiat  were  to  be  drilled.  He  neither 
employed  nor  discharged  workmen;  he  vras 
clothed  with  no  special  authority;  be  had 
.no  general  direction'  of.  the  business,  or 
any  part  of  It;  be  was  not  Intrusted  to 
perform  a  duty  which  the  law  imposes  upon 
the  employer,  and  which  cannot  be  delegated 
by  him  except  at  his  peril.  He  differed  from 
bis  fellow  workmen  only  in  this,  that  a  part 
of  the  work  which  required  marldng  and 
laying  out  first  passed  through  his  hands, 
and  that  upon  occasions  of  rare  occmrence, 
when  the  defendant  was  away,  he  bad 
charge  of  the  shop.  On  this  occasion  the 
defendant  was  not  absent,  and  there  is  no 
ground  for  a  pretense,  even,'  that  McNamara 
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was  in  charge  of  the  wrarks.  The  direction 
of  tiie  defendant  to  the  plaintiff  to  go  to 
McNamara  to  be  told  what  work  to  do  must 
be  considered  as  having  relation  to  the  kind 
of  work  he  was  accustomed  to  do  from  day 
to  day,  which  was  cleaning,  Japanning,  drill- 
ing, and  countersinking,  a  part  of  which 
had  first  to  be  marked  and  prepared  by 
McNamara.  He  was  placed  nnder  the 
charge  of  McNamara  only  as  to  the  selection 
of  his  particular  work.  This  direction  was 
not  a  delegation  by  the  defendant  of  his 
general  authority  ovei:  the  plaintiff  to  an- 
other, and  there  was  no  more  reason  to 
suppose  that  the  plaintiff  would  be  told  to 
put  a  belt  on  a  moving  pulley  than  that  he 
would  be  required  to  nm  the  engine.  There 
was  nothing  in  the  testimony  to  carry  this 
case  to  the  Jury  but  the  bare  assertion  of 
the  plaintiff  that  McNamara  was  the  su- 
perintendent, unaccompanied  by  any  explan- 
ation of  the  nature  of  his  duties,  or  proof 
of  a  single  fact  to  substantiate  it  The  un- 
contradicted testimony  of  the  defense,  resting 
not  upon  mere  assertion,  but  upon  proofs 
that  were  conclusive,  shows  that  he  was  not 
the  superintendent.  This  cannot  prop^Iybe 
said  to  raise  an  issue  of  fact  for  a  Jury.  On 
the  one  hand  was  the  assertion  of  an  opinion 
or  conclusion;  on  the  other,  the  proof  of  the 
only  facts  upon  which  the  conclusion  could 
be  based,  and  which  demonstrate  its  error. 
Superintendents  are  not  made  by  calling 
them  such,  but  by  the  nature  of  their  em- 
ployment, their  duties,  and  their  work.  Aside 
from  this,  it  seems  to  be  conclusive  of  the 
whole  case  that  it  is  shown  by  the  plaintiff's 
testimony  that  the  defendant  was  bis  owa 
superintendent  except  at  times,  of  not  fre- 
quent occurrence,  when  he  was  called  to 
the  city,  and  that  on  this  occasion  he  was 
present,  and  in  charge  of  the  shop.  We  are 
of  opinion  that  the  learned  judge  should 
hare  afOrmed  the  defendant's  point,  and 
directed  a  verdict  for  him.  The  Judgment 
is  reversed 


(MO  Pb.  8t.  «a) 

In  re  WENTZEL. 

(Supreme  Court  of  Pennsylvania.    March  12, 
18&1.) 

INSOLVBNTS— Criminal  Pkosecutiox—Djscbabob. 
Act  March  81, 1860,  S  133,  providing  that 
if  no  bill  be  presented  or  found  at  the  next 
sessions  aeainet  an  insolvent  committed  for 
trial,  or  the  indictment  be  not  tried  at  the 
second  sessions,  (anless  postponed  at  the  in- 
stance of  the  insolvent,)  the  common  pleas 
shall  "discharge  him  from  imprisonment  upon 
his  proceeding,"  does  not  require  his  general 
dlsdiarge,  nor  apply  to  an  insolvent  ont  on  bail. 

Appeal  from  court  of  common  pleas,  Berlm 
county,  James  N.  Brmentrout,  Judge. 

Petition  of  Samuel  B.  Wentzei,  bound  over 
on  the  charge  of  fraudulent  insolvency,  for 
discharge  under  Act  March  31,  1860,  {  133. 
Petition  denied.  Petitioner  appeals.  Af- 
firmed. 


Petitioner  was  appointed  guardian  of  J<An 
H.  Gehris  and  Elmer  Oelirls,  minor  dill- 
dren  of  H.  8.  Gehris,  deceased,  on  tbe  30th 
of  September,  1879,  and,  as  such  guardian, 
came  into  possession  of  some  $300  or  HOO. 
He  subsequently  lost  a  large  portion  of  this. 
The  remainder  of  it  he  paid  over  to  his  suc- 
cessor In  the  trust,  and,  upon  his  faihire  to 
pay  over  the  balance,  was  placed  in  custody 
by  order  of  the  orphans'  court  He  there- 
upon applied  to  the  court  of  common  pleas 
for  his  discharge  under  the  insolvent  laws, 
and  was  discharged  from  custody,  and  direct- 
ed to  present  his  petition  at  the  next  term  of 
court.  In  accordance  with  the  provlslonB  of 
the  act  This  he  did,  and  a  hearing  was  had; 
at  which  time  he  was  remanded  to  tbe  quar- 
ter sessions  for  trial,  under  Act  March  31, 
1860,  i  133.  No  bill  was  presented  against 
him  at  the  "next  sessions,"  nor,  although  a 
bill  was  found  at  the  second  sessions,  was  a 
trial  had  thereon  at  that  term,  notwithstand- 
ing that  the  postponement  of  the  trial  did 
not  "take  place  at  the  instance  of  such  pe- 
titioner." 

George  J.  Gross,  Jr.,  for  appellant  F.  K. 
Flood,  Dist  Atty.,  J.  H.  Jacobs,  and  H.  P. 
K^er,  for  appellee. 

PER  CURIAM.  By  act  of  April  22,  1863, 
(P.  L.  531,)  the  provisions  of  the  act  of 
March  31,  1860,  were  extended  so  as  to  In- 
clude guardians,,  "in  the  same  manner  as  ex- 
ecutors, administrators,  and  assignees."  The 
latter  act  therefore  embraces  the  case  of  a 
fraudulent  guardian,  but  the  duty  of  the  com- 
mon pleas,  under  the  133d  section  thereof.  Is 
not  to  discharge  generally,  but  only  "from 
imprisonment"  It  does  not  appear  that  ap- 
pellant has  as  yet  been  imprisoned,  and 
hence  said  section  is  Inapplicable  to  his  case. 
Decree  affirmed,  and  appeal  dismissed,  with 
costs  to  be  paid  by  appellant 


(ISO  Pa.  St.  303) 

NA'nONAIi  BANK  OF   OATASAUQUA  t 

NORTH. 

(Supreme  Court  of  Pennsylvania.    Bfarch  12. 

ISM.) 

What  Ck>iiSTiTUTB  Fixtcbes  —  Stbam  Radiatoks 
AKD  Valves. 
Radiators  and  valves  which  may  lie 
readily  detached  from  the  distributing  pipes  by 
which  A  company  supplies  a  dwelling  with 
steam  for  heating  purposes  are  not  part  of  the 
realty,  though  the  owner  of  the  house,  when 
he  put  them  in,  had  an  undisclosed  intention 
of  making  them  such. 

Appeal  ftom  court  of  common  pleas,  Berks 
county;  G.  A  Endlich,  Judge. 

Detinue  by  the  National  Bank  of  Catasau- 
qua  against  Frederic  A  North  to  recover 
certain  steam  radiators,  etc.,  In  a  house.  No. 
217  North  Fifth  street,  Reading,  Pa.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Tbe  findings  of  facts  and  law  by  the  court 
of  common  pleas  are  as  follows: 
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"Findings  of  Facts:  (1)  The  house  No. 
217  North  Fifth  street  from  the  time  of  its 
erection  in  1873  was,  and  still  is,  a  private 
dwelling  house.  <2)  In  1887,  said  house  was 
the  property  of  Isaac  McHose,  subject  to  a 
mortgage  held  by  the  Provident  Life  and 
Trust  Company.  (3)  In  the  fall  of  that 
year,  said  McHose  abandoned  the  former 
meth'>d  of  heating  his  house  by  means  of  a, 
furnace,  and  substituted  In  place  thereof 
that  of  steam  heating.  For  that  purpose, 
be,  at  a  cost  of  $509,  introduced  in  said 
house  an  apparatus,  the  supply  of  steam  for 
'circulation  In  which  was  obtained  by  con- 
nection of  said  apparatus  with  the  pipes  of  the 
Beading  Steam  Heat  and  Power  Company,  laid 
in  said  Fifth  street;  and  conducting  the  steam 
from  a  central  plant  operated  by  said  com- 
pany to  bouses  of  Its  customers,  upon  the 
same  principle  as  gas  is  furnished  to  houses 
by  gas  companies.  (4)  Said  apparatus,  apart 
from  the  pipe  connecting  It  with  the  main  In 
the  street,  consists  of  the  following:  (a) 
In  the  cellar— First,  of  service  pipes  covered 
with  asbestos,  flre-proof,  nonconducting  pa- 
per, fastened  by  hoolis  or  hangers  overhead 
to  the  Joists;  and,  second,  a  regulator  trap. 
Both  the  latter  and  the  said  pipes  can  be 
removed  without  injury  to  the  building,  (b) 
Between  the  several  stories  of  the  houde 
above  the  cellar— First,  of  certain  pipes  called 
risers,  which  are  Inserted  In  what  formerly 
were  the  air  flues  from  the  heater,  and  the 
purpose  of  which  Is  to  carry  the  steam  to 
the  upper  floor  of  the  house;  and,  second, 
branching  out  from  these  risers,  pipes  laid 
under  the  floors  of  each  story,  distributing 
the  steam  to  the  various  rooms  and  radiators. 
The  insertion  of  the  risers  in  the  tin  flues, 
and  the  necessary  cutting  of  the  latter  to 
connect  the  former  with  the  distributing 
pipes,  destroyed  the  usefulness  of  the  flues 
for  the  purpose  for  which  they  were  origi- 
nally put  in,  viz.  as  carriers  of  the  heated  air 
from  the  furnace,  and  thereby  rendered  the 
furnace  itself  useless  as  a  means  for  heating 
the  house,  but  said  risers  may  be  taken  out 
and  replaced  without  Injury  to  the  building. 
The  distributing  pipes  cannot  be  taken  out 
without  tearing  up  floors,  etc.  (These  latter 
pipes  were  not  included  In  the  levy  or  sale, 
and  are  not  claimed  by  the  plaintiff  In  this 
suit)  (c)  In  the  various  rooms,  of  radiators 
made  up  of  and  divisible  Into  sections,  not 
fastened  to,  but  standing  upon  the  floor, 
screwed  on  to  the  distributing  pipes,  and 
having  attached  to  them— First,  valves  by 
means  of  which  the  steam  may  be  turned  off 
from  and  into  the  radiators,  and  its  flow 
within  them  regulated,  and,  second,  small 
air  valves  for  the  expulsion  of  cold  air  ac- 
cumulating In  the  radiators.  The  radiators, 
with  the  valves,  are  readily  removable,  with- 
out Injury  to  the  building,  by  simply  un- 
screwing them  from  the  distributing  pipes. 
Their  removal,  however,  renders  the  whole 
system  or  apparatus  useless  for  the  time  be- 
ing.    (6)  At  the  time  when  he  Introduced 


this  system  Into  said  house,  said  McHose, 
within  himself,  intended  that  it  should  per- 
manently take  the  place  of  the  former- meth- 
od 9f  heating,  and  that  every  portion  of  it 
should  l>e  part  of  the  realty;  but  he  gave  no 
expression  to  this  Intention  to  any  one  In- 
terested in  the  apparatus  or  In  the  said 
house.  (Q  The  purpose  and  object  to  be 
served  by  the  introduction  of  the  steam- 
heatlng  apparatus  into  his  house  by  said 
McHose  was  to  further  the  convenience  and 
comfort  of  its  Inmates;  the  former  method  of 
heating  by  furnace  having  proved  Inadequate, 
and  the  furnace  showing  signs  of  wearing 
out  (7)  On  Jtme  14, 1892,  plaintiff,  in  a  suit 
to  No.  71  June  term,  1892,  obtained  a  Judg- 
ment for  $4,382.36  against  said  McHose  for 
want  of  an  affidavit  of  defense,  and  there- 
upon, on  September  8,  1882,  Issued  a  fl.  fa. 
to  No.  4  October  term,  1892,  B.  D.,  xmder 
which,  on  September  10,  1892,  a  levy  was 
made,  inter  alia,  upon  1  radiator,  18  sections; 
2  radiators,  15  sections;  1  radiator,  32  sec- 
tions; 2  radiators,  22  sections;  1  radiator, 
20  sections;  6  radiators,  10  and  12  sections; 
supply  pipes,— said  McHose  being  present  at 
the  levy,  and  making  no  objection  thereto. 
(8)  On  October  7, 1892,  under  the  above  levy, 
said  McHose  being  present,  pointing  out  the 
various  radiators,  and  making  no  objection, 
the  following  articles,  inter  alia,  were  sold 
to  the  plaintiff:  3  radiators,  $20;  1  radiator, 
$5;  2  radlatprs,  $2;  1  radiator,  (and  lamps,) 
$1;  (two  lamps,)  radiators,  (and  fixtures,) 
$5;  radiators  in  two  rooms,  $5;  pipes  in  cel- 
lar, $5.  (9)  On  October  15,  1892,  upon  levari 
facias  issued  September  22,  1892,  upon  the 
mortgage  of  the  Provident  Life  and  Trust 
Company,  'the  real  estate.  No.  217  North 
Fifth  street,  was  sold  to  Hugh  M.  North,  the 
landlord  of  the  defendant,  the  deed  to  him 
being  acknowledged  on  October  22,  1892. 
(10)  At  said  sale  notice  was  given  by  counsel 
for  plaintiff  that,  inter  alia,  the  steam-heat 
fixtures'  In  said  house  were  the  property  of 
the  plaintiff,  having  bsen  purchased  by  it 
at  the  sherlfTs  sale  of  October  7,  1892.  (11) 
About  the  beginning  of  May,  1893,  said  Mc- 
Hose vacated  said  property,  defendant  mov- 
ing Into  it.  Up  to  that  time  no  attempt  had 
been  made  to  remove  any  of  said  articles. 
Demand  therefor  was  made  upon  the  defend- 
ant on  May  5,  1893,  which  was  not  complied 
with.  Demand  was  also  made  upon  his 
landlord.  (12)  The  value  on  May  6,  1893, 
of  the  entire  steam-heating  apparatus  in  the 
house  No.  217  North  Fifth  street,  removed, 
was  $125,  its  original  cost  In  place  having 
been  $509.  The  value  of  the  pipes,  trap, 
regulator,  and  valve  in  cellar,  originally  $35, 
was,  at  the  same  ratio  of  depredation,  at 
the  same  time  $26.32.  The  value  of  the 
radiators  (with  the  valves  attached  thereto) 
levied  upon  on  September  10,  and  sold  to 
plaintiff  on  October  7,  1892,  as  sepa/ated 
and  removed  from  the  house,  was,  on  that 
date,  $98.62.  The  interest  thereon.  May  6  to 
December  4,  1893,  Is  $3.43. 
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"TTpon  the'  basis  'of  the  fcM%goIng  facta,  antd 
ag  applicable  to  them,  I  make  the  fdllow- 
Ing  conclusions  of  law:  (1)  Whatever  secret 
intention  said  McHosc  had,  In  1887,  to  dn- 
aez  the  entire  steam-heating  apparatus  In  the 
house  No.  217  North  Fifth  street,  including 
the  twelve  radiators  and  the  valves  attached 
thereto,  to  the  realty,  and  make  It  part  of  the 
same,  must  be  deemed  to  have  been  aban- 
doned by  him,  so  far  as  the  said  twelve  radi- 
ators and  the  valves  attached  thereto  are  con- 
cerned, and  as  against  this  plaintiff,  by  the 
acts  and  silence  of  said  McHose  at  the  levy 
and  sale,  and  be  must  be  deemed  thereby  to 
have  consented  to  the  severance  of  said 
twelve  radiators  and  valves  attached  thereto 
from  the  remainder  of  the  apparatus.  (2) 
Neither  the  mcHtgagee  nor  the  purchaser  at 
the  sale  of  October  15,  1892,  under  the  mort- 
gage, had  or  has  any  right  to  insist  upon  hav- 
ing said  twelve  radiators  and  valves  attached 
thereto  treated  as  permanently  annexed  to, 
or  as  part  of,  the  realty.  (3)  Said  twelve 
radiators  and  valves  attached  thereto,  levied 
upon  on  September  10,  and  sold  to  plaintiff 
on  October  7,  1892,  nerver  were  part  of  the 
realty,  but  remained  personalty  severable 
from. the  realty,  and  by  said  levy  and  sale 
became  the  property  of  the  plaintiff,  who 
thereupon  was  entitled  to  possession  of  them. 
(4)  The  pipes  in  the  cellar,  with  the  valves 
attached  to  them,  the  trap  And  regulator,  the 
risers  and  distributing  pipes,  are  so  i)erma- 
nently  annexed  to  and  part  of  the  realty  as 
not  t6  be  subject  to  levy  r.nd  sale  of  personal- 
ty separate  from  the  same,  and  no  title  to  or 
right  of  possession  of  any  of  them  was  ac- 
quired by  the  plaintiff  by  virtue  of  said  levy 
and  sale.  (5)  The  plaintiff  I^  entitled  in  this 
suit  to  recover  from  the  defendant  the  said 
twelve  radlatMTS  and  the  valves  attached 
thereto,  or,  if  he  cannot  have  them,  the  value 
thereof  on  May  5,  1893,  with  interest  thereon 
from  said  date,  viz.  $102.05,  and  his  fall  cost 
of  suit  It  is  proper  that  I  should  give  my 
reasons  for  the  legal  conclusions  Just  stated, 
especially  as  the  principal  question  raised' in 
this  case  seemst  to  be  a  new  one  in  our  law. 
The  excellent  brief  submitted  by  the  learned 
counseJl  for  the  plaintiff  relieves  me  of  the 
burden  of  discussing  at  length  the  prelimi- 
nary question  as  to  what  in  general,  under 
our  law,  constitutes  fixtures  that  may,  or  such 
as  may  not,  be  sold  on  a  fl.  fa.,  separate  and 
apart  from  the  realty.  The  doctrine  of  the 
decisions  cited  by  him  in  Voorhis  v.  Freeman, 
2  Watts  &  S.  116;  Pyle  v.  Pennock,  Id.  390; 
Christian  v.  Dripps,  28  Pa.  St  271;  Hill  v. 
Sewald,  53  Pa.  St  271;  Meigs'  Appeal,  62  Pa. 
St  28;  Patterson  v.  Delaware  Co.,  70  Pa.  St. 
381;  Seeger  v.  Petttt,  77  Pa.  St  437;  Associa- 
tion V,  Berger,  99  Pa.  St  320;  Benedict  v. 
Marsh,  127  Pa.  St  309,  18  Atl.  26;  McLean 
V.  Palmer,  2  Kulp,  349,— to  which  may  be 
added  Ege  v.  Kllle,  84  Pa.  St  333;  Morris" 
Appeal,  88  Pa.  St  368;  Electric  Light  Co.  v. 
Goodman,  129  Pa.  St.  206,  19  Atl.  844;  Vail 
V.  Weaver,  132  Pa.  fet  363.  19  Atl.  138,— fully 


eAtabllBhes  the  rule  that,  M  to  afl  aftldes  not 
so  Intimately  connected  with  the  freehold  a» 
to  becomef  essentially  a  part  of  it,  the  inten- 
tion, not  the  mere  physical  fact  of  their  con- 
nection with  the  realty,  is  the  criterion  of  an- 
nexation. But  those  decisions  also  unmis- 
takably show  that  the  'intention'  which  thus 
becomes-  Controlling  is  not  the  secret  design 
which  may  dwell  In  a  party's  mind,  and  as 
to  whose  existence  he  alone  can  speak,  bnt 
that  'Intention'  which  was  either  expressly 
declared  by  the  parties  competent  to  make  it 
the  governing  role,  or  which  flows,  patent  to 
all,  from  the  nature  and  character  of  the  act 
the  clear  purpose  to  be  served,  the  manifest 
relation  which  the  articles  bear  to  the  realty, 
and  the  visible  consequences  of  their  sever- 
ance upon  the  proper  and  obvious  use  of  It. 
This  meaning  of  the  word  Is  particularly 
emphasized  in  Association  v.  Berger,  89  Pa. 
St.,  at  page  324.  It  Is  most  tmequivocally 
stated  by  Knowlton,  J.,  in  Hopewell  Mills  v. 
Taunton  Sav.  Bank',  150  Mass.  519,  2S  N.  E- 
327,  as  follows:  'The  Intention  to  l>e  sought 
Is  not  the  undisclosed  purpose  of  the  actor, 
but  the  Intention  implied  and  manifested  by 
his  act  It  is  an  intention  which  settles,  not 
merely  his  own  rights,  bnt  the  rights  of  oth- 
ers who  have  or  may  acquire  interests  in  the- 
property.  They  cannot  know  his  secret  pur- 
pose, and  their  rights  depend,  not  upon  that, 
but  upon  the  Inferences  to  be  dravm  from 
what  is  external  and  visible.'  I  can  find  no- 
ca&e  in  which  the  declaration  of  him  who- 
placed  the  articles  where  they  were  ttiat  he 
thereby  Intended,  secretly  within  himself,  to- 
make  them  part  of  the  realty,  has  been  given 
any  controlling  effect  The  decision  In  Bene- 
dict V.  Marsh,  supra,  does  not  suggest  such  a 
departure  from  the  ordinary  rule  as  to  trans- 
actions between  men  tliat  one's  undisclosed 
intent  is  not  to  affect  the  other.  Spencer  v. 
Colt,  89  Pa.  St  314.  In  Benedict  v.  Marsh 
the  contest  was  between  the  vendee  of  real 
estdte,  a  part  of  which  he  claimed,  A  certain 
steam  sawmill  which  he  himself  had  origi- 
nally sold  to  the  owner  of  the  land,  and  wtiich 
the  latter  had  transferred  to  the  defendant. 
The  case  turned  wholly  upon  the  question  of 
the  intended  permanency  of  the  sawmill 
structure,  and  the  testimony  was  conflicting 
on  that  point  In  these  circumstances,  it  was 
held  permissible  to  ask  the  purchaser  of  the 
sawmill  as  to  what  he  told  the  plaintiff,  at 
the  time  of  the  purchase,  concei-nlng  his  pur- 
pose and  intention  in  the  premises,  and,  in 
connection  therewith,  what  he  said  on  the 
same  subject  to  others.  This  holding  is  en- 
tirely cpnsistent  with  the  rule,  as  I  under- 
stand and  h&.Ve  endeavored  to  formulate  it 
Applying  this  rule  here,  it  Is  obviotis  that  the 
secret  'intention'  which  doubtless  existed  in 
Mr.  McHose's  mind  when  he  put  the  steam- 
heating  apparatus  Into  his  house  is  not  con- 
trolling of  this  case,  even  had  he  not  done 
that  which  requires  the  Inference^  that,  as 
against  this  plaintiff,  he  had  abandoned  it 
subsequently,  and  that  ^he  questiODi  of  realty 
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or  aot  fealty  depends  wboUy  ujpoB  wbat  tbe 
facts  found  show  concerning  the  nature,  ob- 
ject, purxMse,  and  relation  of  the  Improve- 
ment In  and  to  tbe  property  regarded  as  a 
dwelling  house.  No  doubt,  this  question  Is 
primarily  and  usually  o;ie  of  mixed  law  an^ 
fact,  (Campbell  v.  O'Neill,  64  Pa.  St  29(); 
Hopewell  Mills  r.  Taunton  Sav.  Banlt,  supr^,j 
and  therefore  for  the  Jury,  (Seeger  v.  Pettlt, 
Association  v.  Berger,  McEiean  v.  Palmer, 
supra.)  'But  the  principal  facts,  when  stated, 
are  often  such  as  will  permit  no  other  pre- 
sumption than  one  of  law.'  Hopewell  Mills 
T.  Taunton  Sav.  Bank,  supra.  And  see  HlU 
V.  Sewald,  supra;  Association  v.  Berger,  98 
Pa.  St.,  at  page  324.  The  matter  of  Mr.  MC' 
Hose's  secret  Intention  being  out  of  the  way, 
this  is  such  a  case.  That  a  steam-heating 
apparatus  is  indispensable  to  the  occupancy 
and  enjoyment  of  a  dwelling  house,  as  such, 
cannot  be  pretended.  That  it  is  a  conven- 
ience whose  presence  may  enhance  the  rental 
value  and  the  comfort  of  a  house  may  be 
very  true.  See  Jarechi  v.  Society,  79  Pa.  St 
403,  405.  That,  9S  a  means  of  beating  dwell- 
ings, it  will  in  a  i&ort  time  be  superseded 
by  something  superior  to  it  seems  but  a  rea< 
sonable  expectation,  Of  no  such  appliances 
can  it  be  said  that  they  are  of  such  a  natore 
or  character  as  to  be  necessary  to  carry  out 
the  obvious  purpose  for  which  the  building 
was  erected,  permanently  to  increase  its  value 
for  occupation  and  use,  <xp  to  constitute  last- 
ing accessions  to  tbe  property.  The  same  con^ 
siderations  of  personal  comfort  convenience, 
and  safety  that  call  for  their  adoption  at  one 
time  will  require  the  discarding  of  them  later 
on.  So  far  as  they  consist  of  movable  arti- 
cles merely  standing  upon  the  floors,  though 
screwed  to  pipes,  in  walls  or  under  floors, 
their  relatlcxi  to  Uie  realty  itself  is  no  dlfCer- 
ent  from  that  of  any  other  sort  of  detacbabia 
heating  apparatus,  from  a  portable  furnace 
dcKwn  to  a  gas  stove,  and  tbe  consequences  of 
their  severance  from  the  realty  are  precisely 
the  same  In  Itind.  There  is,  Ib  a  word,  noth- 
ing in  the  act  of  introducing  such  article  into 
a  dwelling  house,  and  nothing  in  their  nature, 
object  purpose,  or  relation  to  tbe  house, 
whibh  can  give  rise  to  an  inference  that  they 
were  ^ut  there  to  be  a  part  of  tbe  realty,  or 
to  increase  the  security  of  its  mortgagee. 
There  is  certainly  no  more  reason  for  indul- 
ging such  a  supposition  with  respect  to  such 
than  with  respect  to  gas  fixtures.  Steam, 
heat  Is  furnished  to  houses  by  steam-beating 
companies  in  the  same  way  in  which  gas  is 
furnished  by  gas  companies.  Indeed,  the  use 
qf  gas  is  far  more  general  In  dwelling  houses, 
and  it  is  far  more  of  a  necessity  to  their  en- 
j[oyment  and  occupation,  as  such,  than  steanp 
ifieat.  Moreover,  like  in  the  apparatus  here 
in  question,  so  where  gas  is. used.  It  is  intro- 
duced by  means  of  service  pipes  en):erlng  the 
cellar,  vertical  pipes  conducting  it  to  the  up- 
per  floors,  and  distributing  plpeB  carrying  it 
to  the  various  rooms,  Morae  of  which  pipes 
nre  exposed,  others  imbedded  In  tbe  w^lls, 


otbers  UUd  under  tbe  floors.  Ag^lo,  anal- 
ogously to  tbe  proven  relation  of  the  radiators 
and  tbe  valves  attached  to  them  to'  the  re- 
pialnder  of  the  steam-beating  apparatus,  tbe 
removal  of  the  brackets  and  chandeliers,  witb 
their  biurnera  and  stopcoclfs,  renders  the  en- 
tire system  of  gas  pipes  in  a '  bouse  from 
which  they  are  detached  useless  for  the  time. 
See  Sewell  v.  Angerstehi,  18  Law  T.  (N.  S.) 
300,  per  Wllles,  J.  But  gas  fixtures  are  very 
uniformly  held  to  be  eleverable  from  the  real- 
ty, whether  the  question  of  their  ^nexation 
to  it  arise  between  landlord  and  tenant  ven- 
der and  vendee,  <ur  purchaser  of  tbe  person- 
alty and  mortgagee  of  tbe  realty,  (Ewell,Fixt  ' 
p.  93,  note;  Id.  pp.  290,  436,  note;  Vaughea  v. 
Haldeman,  33  Pa.  St  522;  Jarechi  v.  Society, 
79  Pa.  St.  403;  Heysbam  v.  Dettre,  89  Pa.  St 
506;  Seeger  v.  Pottit  supra;  Lawrence  v. 
Kemp,  1  Duer,  363;  Shaw  v.  Lenke,  1  Daly, 
487;  Manning  v.  Ogden,  [Sup.]  24  N.  Y.  Supp, 
70;  Kircbman  v.  Lapp,  [Super.  Buff.]  19  N. 
Y.  Supp.  831;  McEeage  v.  Insurance  C!o..  81 
N.  Y.  38;  Hays  v.  Doane,  11  N.  J.  Eq.  84; 
Guthrie  v.  Jones,  108  Mass.  191;  Towne  v. 
Fiske,  127  Mass.  125;  Montague  v.  Dent  10 
Rich.  Law,  135;)  the  only  authority  to  tbe 
contrary  in  this  country  that  I  am  acquainted 
with  being  Johnson  v.  Wiseman,  4  Mete.  (Ky.) 
357.  Of  course,  express  stipulation  may  make 
them  pass  with  the  realty,  (Jarecbl  v.  Society, 
supra;  Heysbam  v.  Dettre,  supra;  Fratt  v. 
Whittier,  58  CaL  126;  Sewell  v.  Angerstein, 
supra^)  or  an  intent  to  do  so  may  be  oo  clear 
from  tbe  attending  circumstances  and  expres- 
sions as  to  have  the  same  effect  (Kwell,  Fizt 
p.  300;  Funk  v.  Brigaldl,  4  Daly,  359;  Central 
Trust  &  Safe  Deposit  Co.  v.  Cincinnati  Grand 
Hotd  Co.,  26  Ohio  Law  J.  149.)  But  in  the 
absence  of  such  an  element  tbe  rule  as  above 
stated  seems  very  well  settled.  In  this  con- 
nection, however,  it  must  not  be  overlooked 
what  is  meant  by  gas  fixtures.  There  is  a 
clear  distinction,  pointed  out  in  Yaughen  v. 
Haldeman,  33  Pa.  St,  at  page  523,  reiterated 
in  Jarechi  v.  Society,  79  Pa.  St,  at  page  408, 
and  recognized  in  Ewell,  Fixt  p.  299,  and 
cases  there  cited,  between  gas  fittings  and 
gas  fixtures,  tbe  former  term  Including  all 
the  piping  down  to  the  points  of  opening 
where  chandeliers,  brackets,  etc.,  used  foe 
lighting  are  designed  to  be  attached,  tbe  lat- 
ter only  covering  those  attachments.  It  is 
these  exclusively  to  which  the  role  I  have 
given  applies.  Tbe  analogy  between  tbe  ar- 
rangements for  lighting  dwelling  bouses  with 
gas  and  those  for  heating  such  with  steam 
seems  to  me  to  be  so  complete  that  this  dis- 
tinction must  also  obtain  as  to  tbe  latter,  un- 
der tbe  decisions  of  this  state.  For  this  rea- 
son I  must  regard  the  case  ot  Jenkins  v.~ 
Gething,  2  Johns.  &  H.  520,  cited  hi  Ewell, 
Fixt.  p.  120,  note,  as  inapplicable  here,  and 
decide  that  tbe  only  portions  of  a  steam-heat- 
log  apparatus  in  a  dwelling  house  that  do  not 
ordinarily  become  part  of  It  in  such  a  way  as 
to  prevent  tbelr  being  separated  as  p^von- 
alty  from  the  real  estate  are  tbe  radiators 
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with  the  Talves  kttached  to  them.  Whilst  the 
traps,  regulators,  service  and  distributing 
pipes,  riseirs,  and  the  valves  belonging  to  them 
may  fairly  be  considered  as  necessary  to  the 
completion  of  a  modem  dwelling  honse  where 
the  facilities  for  steam  heating  exist,  and 
must,  in  the  nature  of  things,  be  substantially 
the  same  in  every  case,  varying  only  in  di- 
mensions, the  radiators,  with  their  valves,  are 
put  np  in  more  or  less  expensive  style,  accord- 
ing to  the  taste  and  means  of  the  person  who 
intends  to  occupy  the  bonse,  or  according 
to  the  purpose  for  which  it  may  be.  de- 
signed, as  a  dwelling  for  bis  own  family  or 
as  a  house  to  be  raited  to  others.  Hence, 
upon  grounds  precisely  analogous  to  those 
pointed  out  In  Jarechl  v.  Society,  ubl  supra, 
they,  and  they  alone,  are  not  to  be  regarded 
as  intended  to  be  annexed  to  the  realty.  Of 
course,  applying  these  principles  to  the  facts 
of  this  case,  the  radiators  here  in  controvert, 
being  personal  property,  nevar  became  sub- 
ject to  the  Provident,  etc.,  Co.'s  mortgage; 
the  plaintlfTs  purchase  of  them,  with  the 
knowledge  and  consent  of  the  owner  of  both 
them  and  the  hotuse,  gave  him  a  good  title 
even  before  actual  sev^auce,  (Mitchell  v. 
Freedley,  10  Pa.  8t  198,)  and  the  purchaser 
of  the  realty  at  the  sale  of  October  15,  1882, 
with  notice  of  plaintiff's  claim  of  title,  cannot 
complain.  It  follows  that  the  levy  of  Sep- 
tembo:  10,  1892,  was  good  and  effectual  as  to 
them,  and  nothing  else;  that  by  the  sale  of 
October  7  the  plaintiff  acquired  title  to  them, 
and  nothing  else;  and  that  he  Is  entitled.  In 
this  suit,  to  recover  for  them,  and  nothing 
else  There  being  no  special  damages  laid  in 
the  declaration,  (see  Schofleld  v.  Ferrers,  46 
Pa.  St.  438,)  or  proven.  Interest  upon  the  sum 
representing  the  value  of  the  articles  de- 
tained, from  the  time  when  their  detention 
became  unlawful.  May  5,  1893,  is  the  proper 
measure  of  damages  for  such  detention,  (Mc- 
Catoe  T.  Morehead,  1  Watts  &  S.  513.)" 

Specifications  of  error:  "First  The  court 
erred  in  dismissing  the.  appellant's  first  ex- 
ception, which  was  as  follows:  The  court 
erred  In  finding  as  a  matter  of  fact  as  fol- 
lows: At  the  time  when  he  Introduced  this 
system  in  the  said  house,  said  McHose,  etc., 
etc.,  but  he  gave  no  expression  to  this  inten- 
tion to  any  one  Interested  In  the  apparatus 
or  in  the  said  house.'  Second.  The  court 
«Ted  in  dismissing  the  appellant's  second  ex- 
ception, which  was  as  follows:  The  court 
erred  in  finding  as  a  mattw  of  fact  as  fol- 
lows: On  October  7,  1892,  under  the  above 
levy,  said  McHose  being  present,  pointing  out 
the  various  radiators  and  maUng  no  ob- 
JectiiMi,  the  following  articles  were  sold,  inter 
'alia,  to  the  plaintiff,  etc.  The  court  should 
have  taken  into  accotmt  the  fact  that,  Mr. 
McHose  having  tcdd  his  counsel  that  his, 
McHose's,  Intention  was  to  make  the  whole 
of  the  steam-heating  apparatus  a  part  of 
the  realty,  (appendix,  page  16,)  any  failure  of 
his  counsel  to  give  notice  in  accordance  there- 
with should  not  prejudice  the  rights  of  the 


original  holder  of  the  realty,  or  those  claim- 
ing xmier  him.'  Third.  The  coiu't  erred  in 
dismissing  the  appellant's  third  exception, 
which  was  as  follows:  'The  court  erred  In 
finding  as  a  matter  of  law  as  follows:  What- 
ever secret  intention  said  McHose  had  In  18ST 
to  annex  the  entire  steam-beating  apparatus 
In  the  house  No.  217  North  Fifth  street,  hi- 
cludlng  the  twelve  radiatora  and  the  valves 
attached  thereto,  to  the  realty,  and  make  it 
part  of  the  same,  must  be  deemed  to  have 
been  abandoned  by  him,  so  far  as  the  twelve 
radiators  and  the  valves  attached  thereto  are 
concerned,  and  as  against  this  plaintiff,  by 
the  acts  and  silence  of  the  said  McHose  at 
the  levy  and  sale,  and  he  must  be  deemed 
thereby  to  have  consented  to  the  severance 
of  the  said  twelve  radiators  and  valves  at- 
tached thereto  from  the  remainder  of  the  ap- 
paratus.' Fourth.  The  court  erred  In  dismiss- 
ing the  appellant's  fourth  exception,  which 
was  as  follows:  "The  court  «Ted  In  finding 
as  a  matter  of  law  as  follows:  Neither  the 
mortgagee  nor  the  purchaser  at  the  sale  of 
October  15,  1892,  under  the  mwtgage,  had 
or  has  any  right  to  insist  upon  having  said 
twelve  radiators  and  valves  attached  thereto 
treated  as  permanently  annexed  to  or  as  part 
of  the  realty.'  Fifth.  The  cotu-t  erred  in  dis- 
missing the  appellant's  fifth  exception,  whidi 
was  as  follows:  The  court  erred  in  finding 
as  a  matter  of  law  as  follows:  Said  twelve 
radiatora  and  valves  attached  thereto,  levied 
upon  on  September  10,  and  sold  to  plaintiff 
on  October  7,  1892,  never  were  part  of  the 
realty,  but  remained  personalty  severable 
from  the  realty,  and  by  said  levy  and  sale 
became  the  property  of  the  plaintiff,  who 
thereupon  was  entitled  to  possession  of 
them.*  Sixth.  The  court  erred  In  dismissing 
the  appellant's  sixth  exception,  which  was 
as  follows:  The  coturt  erred  in  finding  as  a 
matter  of  law  as  follows:  The  plaintiff  Is 
entitled  In  this  suit  to  recover  from  the  de- 
fendant the  said  twelve  radiators  and  the 
valves  attached  thereto,  or.  If  he  cannot' have 
them,  the  value  thereof,  on  May  5,  1893,  with 
interest  thereon  from  said  date,  viz.  $102.06, 
and  his  full  cost  of  suit'  Seventh.  The  court 
erred  in  ordering  judgment  to  be  entered  in 
favor  of  the  plaintiff  and  against  the  defend- 
ant, the  order  being  as  follows:  'And  now, 
to  wit,  January  8,  1894,  the  exceptions  filed 
by  both  parties  are  dismissed,  and  it  is  or- 
dered that  judgment  be  ent^ed  in  favor  of 
the  plaintiff  and  against  the  defendant,  ac- 
cording to  the  decision  prey iously  filed,  name- 
ly: The  plaintiff  Is  entitled  in  this  suit  to 
recover  from  the  defendant  the  said  twelve 
radiators  and  the  valves  attached  thereto,  or, 
if  he  cannot  have  them,  the  value  thereof  on 
May  5,  1893,  with  Interest  thereon  from  date. 
viz.  $102.05,  with  his  full  costs  of  sulf" 

Henry  A.  Muhlenberg  and  A  K.  Stauffer, 
for  appellant   Horace  Roland,  for  appellee. 

PER  CURIAM.     By  agreement,  this  case 
was  submitted  and  tried  by  the  learned  judge 
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•>f  tlie  common  pleaa  without  the  interrentlon 
of  a  J1117.  The  cootrolling  question  was 
whether  the  radiators  and  valves  attached 
thereto  levied  on  and  sold  by  the  sheriff  to 
the  plaintiS  were  ever  part  of  the  realty, 
or  remained  personalty,  and  by  said  sale  be- 
came the  property  of  the  plaintiff. 

The  first  and  second  specifications,  char- 
ging error  In  finding  the  facts  therein  re- 
cited, respectively,  are  not  sustained.  Each 
of  these  findings  was  fully  warranted  by  the 
testimony.  The  remaining  five  specifications 
complain  of  the  conclusions  of  law  therein 
mentioned.  It  Is  tmnecessary  to  consider 
them  In  detaU.  There  appears  to  be  no  error 
In  ^ther  of  them.  An  examination  of  the 
record  has  satisfied  us  that  the  learned  trial 
Judge  was  substantially  correct  in  his  legal 
conclusions,  as  well  as  In  his  findings  of  fact 
from  which  they  were  drawn.  His  opinion 
Is  an  ample  vindication  of  the  correctness  of 
both,  and,  for  reasons  therein  given,  we 
think  the  Judgment  should  not  be  reversed. 
Judgment  afiOrmed. 


(leO  Pa.  St  26S) 

BBIFF  et  al.  ▼.  MACK,  (PAHMEHS"  NAT. 

BANK  OF  READING,  Garnishee.) 

(Supreme   Court  of  Pennsylvania.    March   12, 

1894.) 

Pbopebtt  Subject  to  Attaohment— Fessiok 

Monet. 

Under  Rev.  St  U.  S.  (  4747,  a  pension 

check   deposited  in  a  bank  to  the  pensioner's 

credit  and  for  collection  is  not  subject  to  ad 

attachment  on  execution. 

Appeal  from  court  of  common  pleas,  Berks 
oouoty;  G.  A.  EndUcb,  Judge. 

Garnishment  proceedings  by  Samuel  W. 
ReUr  and  James  K.  Kauffman  against  the 
Farmers'  Nati<»ial  Bank  of  Reading,  as  gar- 
nishee of  William  P.  Mack.  From  a  Judg- 
moit  dissolving  the  attachm^t,  plaintiffs  ap- 
peaL     Affirmed. 

Bndllch,  J.,  rendered  the  following  opinion 
in  the  trial  court:  "The  question  raised  by 
this  rule  is  a  most  interesting  one,  and  one 
upon  wbicb  I  have  been  directed  to  no  au- 
thority, in  this  state  both  precisely  in  point 
and  binding  upon  ine.  The  attachment 
sought  to  be  dissolved  was  issued  upon  a 
Judgment  entered  against  defendant  to  No. 
50,  Angnst  term,  1893,  J.  D.  On  or  about 
14th  August,  1893,  defendant  received  from 
the  govoTunait  of  the  United  States  a  check 
toe  $216,  pension  mon^.  This  check  he 
placed  with  the  Farmers'  National  Bank  of 
Reading  for  collection.  Said  bank,  as  was 
admitted  by  coonsd  upon  the  argument, 
collected  the  chedt,  and  put  the  amount  there- 
in to  the  credit  of  the  defendant,  who  has 
since  drawn  upon  the  same  as  a  deposit  in 
said  bank.  The  balance  of  said  deposit,  not 
exhausted  by  the  defendant's  drafts  thereon, 
Is  the  subject  of  this  attachment  The  United 
States  Revised  Statutes,  in  section  4747, 
provide  as  follows:    tHo  sum  of  money  due 


or  to  become  due  to  any  i>ensioner  shall  be 
liable  to  attachment,  levy  or  seizure  imder 
any  l^ial  or  equitable  process  whatever, 
whether  the  same  remains  with  the  pension 
oflBlce  or  any  ofQcer  or  agent  thereof,  or  is 
in  course  of  transmission  to  the  pensioner  en- 
titled thereto,  but  shall  inure  wholly  to  the 
benefit  of  such  pensioner.'  There  can  be  no 
doubt  that  congress  has  the  power  to  pro- 
tect pension  money  against  seizure  under  owe 
state  laws  until  It  shall  have  passed  hito 
the  hands  of  the  pensioner.  U.  S.  v.  Hall, 
98  U.  S.  343.  But  a  pension  being  a  gratu- 
ity Involving  no  claim  of  right,  or  agreement 
of  parties,  or  rights  of  third  persons,  (Harii* 
son  V.  U.  S.,  20  Ct  CL  122,)  I  am  unable  to 
perceive  any  principle  which  would  render 
it  Incompetent  for  congress  to  make  that 
gratuity,  even  In  his  hands,  inaccessible  to 
his  creditors.  That  question,  I  think,  is  not 
one  to  be  determined  by  reference  to  the 
constitution  of  the  United  States,  or  to  the 
powers  of  congress  under  the  same,  but  by 
reference  to  the  law  of  the  state  in  which 
the  question  arises.  Now,  an  unbroken  line 
of  decisions,  from  Fisher  v.  Tayl<H:,  2  Rawle* 
33,  down  to  such  recent  ones  as  Overman's 
Appeal,  8S  Pa.  St  27a;  Thackara  v.  Mlntzer, 
100  Pa.  St  151;  Stambaugh's  Estate,  135  Fa. 
St  585,  19  AtiL  1058;  Ghormley  v.  Smith, 
139  Pa.  St  584,  21  Atl.  135,— has  settled  the 
law  in  this  commonwealth  that  one  may  pro- 
vide for  another  without  exposing  bis  bounty 
to  liability  for  the  debts  or  improvidence  of 
the  beneficiary.  If  a  private  person  has  that 
right  In  this  state,  why  not  the  United  States? 
And  what  substantial  difference  can  It  make 
whether  the  provision  be  made  through  the 
medium  of  a  trustee,  or  directly  to  the  bene- 
ficiary? It  has  never  been  deemed  indispen- 
sable that,  e.  g.  In  a  gift  of  a  separate  estate 
to  a  married  woman,  a  trustee  should  inter. 
reiDB  between  her  and  the  grantor  In  order 
to  protect  her  estate  against  the  usual  inci- 
dents of  legal  estates-  of  married  women. 
Wright  V.  Brown,  44  Pa.  St  224.  True,  in 
both  this  and  the  former  instance  cited  as 
Illustrations,  the  interest  of  the  beneficiary  is 
an  equitable  one.  But  I  need  not  quote  au- 
thorities to  prove  that,  in  tills  state,  equity  ia 
part  of  the  law,  and  that  the  legal  rights  and 
liabilities  of  persons  are  determined  upon 
principles  of  equity.  Neither,  as  I  am  well 
aware,  is  the  ana^gy  between  the  instances 
cited  and  a  case  like  this  a  complete  one; 
and,  if  it  were,  'analogies  are  as  likely  to 
misguide  as  to  guide  safely.'  Overman's  Ap- 
peal, 88  Pa.  St  285,  per  Woodward,  J.  I 
have  referred  to  them  simply  to  show  tliat 
the  theory  of  our  law  does  not  exclude  the 
posEdbllity  of  the  exemption  I  am  discussing. 
It  seems  to  me,  however,  that,  apart  from 
theory,  the  question  of  the  right  of  congress 
to  exempt  pension  money,  even  In  the  hands 
of  the  pensioner,  from  seizure  by  his  credit- 
ors under  our  state  laws  is  no  longer  an  open 
question,  any  more  than  that  the  language  of 
tbe.penMon  law  is  sufilident  to  indicate  aa  In- 
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tention  so  tci  do.  Thla  act,'  says  Mr.  Chief  Ji»- 
tlce  Pazson,  in  Holmes  t.  Tallada,  125  Pa.  St. 
183,  135,  17  Atl.  238,  'not  only  protects  the 
pension  money  from  attachment  whUe  on  Its 
,  way  to  the  pensioner,  but  it  goes  fnrther, 
and  declares  that  it  "shall  inure  wholly  to 
the  benefit  of  such  pensioner;" '  and  upon  the 
strei^grth  of  that  declaration  it  was  held  that 
where  a  pensioner,  having  received  a  check 
for  accrued  pension,  indorsed  and  gave  It 
to  his  wife,  who  drew  the  money  and  applied 
It  to  the  purchase  of  real  estate,  taking  the 
tille  In  h«r  own  name,  the  property  was 
not  liable  to  seizure  and  sale  for  the  hus- 
band's debt.  Id.  We  all  know  that  It  is 
the  law  of  Pennsylvania  that  where  a  mar* 
Hed  woman  acquires  property  by  gift,  oe 
by  means  of  the  proceeds  of  a  gift,  from  hef 
husband,  it  may  be  taken  by  his  creditors, 
who  would  othMwlse  be  kept  out  of  their 
claims.  See  Hot's  Appeal,  S  Watts  &  S. 
4(H;  Duffy  v.  Insurance  Co.,  8  Watts  &  8. 
413;  Stlckney  v.  Borman,  2  Pa.  St  67; 
Coates  y.  Gerlach.  44  Pa.  St.  43;  Ammon's 
Appeal,  68  Pa.  St  284.  It  is  equally  clear 
that  the  only  exc^timi  to  this  rule  can  be 
who-e  the  gift  by  the  husband  to  the  wife 
is  of  something  which,  in  his  hnnds,  would 
be  exempt  from  seizure  by  his  creditors.  See 
Robb  v.  Brewer,  60  Iowa,  539,  15  N.  W.  420. 
Henoe  It  follows  that  the  logic  of  the  de<d> 
slcm  exempting  the  property  in  the  hands  of 
the  wife  implies  an  exemption  in  the  hands 
of  the  husband  of  that  whereby  it  was  ac- 
quired. It  Is  further  to  be  observed  that  the 
ruling  in  Holmes  v.  Tallada,  supra,  was  not 
put  upon'  the  ground  that  the  check,  not  t>e> 
ing  cashed  when  Indorsed  to  the  wife,  repre- 
soited  money  In  transit  tiom  the  government 
to  the  pensioner,  and,  for  that  reason,  at  the 
time  exempt  from  selsure  under  the  first 
clause  of  section  4747,  above  quoted.  See 
Farmer  v.  Turner,  64  Iowa,  600,  21  N.  W. 
140;  Sssem  v.  Johnson,  27  W.  Va.  652) 
Hayward  v.  Clotk,  60  Vt  617.  It  Is,  on  the 
contrary,  based  upon  the  language  of  the 
last  clause,  declaring  that  the  gratuity  'shall 
Inure  wholly  to  the  benefit  of  such  pension- 
er.' Concerning  that  provision,  it  is  said: 
•We  think  the  rational  interpretation  of  this 
language  Is  that  the  pensioner  may  use  the 
money  In  any  manner  he  may  see  proper, 
for  his  own  benefit  and  to  secure  the  com- 
tort  of  his  family,  free  from  attacks  of  cre<)< 
itors.  *  •  *  In  hU  hands  It  was  not  liable 
to  seizure.'  Holmes  ▼.  Tallada,  126  Pa.  St 
186, 17  Atl.  238.  1  (iannot  understand  this  de- 
cision otherwise  than  as  authorising  ihe  In- 
ferences (1)  that  congress  may  exempt  the 
gratuity  given  by  It  to  a  pensioner,  in  his 
hands,  firom  liability  fOr  his  d^bts  under  the 
laws  of  this  state)  (2)  that  by  the  language 
«f  its  enactment  it  has  done  so;  and  (3)  that 
therefore,  property  acquired  by  means  of 
pension  money  Is  exempt  from  levy  and  sale 
upon  e:fcecution.  So  understood,  the  case!  Is 
In  perfect  harmony  with  the  decisions  in 
Crow  T.  Bpowni  81  Iowa,  344«  46  N.  W.  888, 


(hoUUBg  that  property  ptinehased  by  a  pen- 
doner  with  pension  money  Is  exempt  from 
execution  or  attachment  by  virtue  of  Rev. 
St  IT.  S.  {  4747,  and  overruling  a  whole  line 
of  earlier  cases  to  the  contrary;)  Marquardt 
V.  Mason,  (Iowa)  64  N.  W.  72,  (holding  on 
the  authority  of  Crow  t.  Brown,  supra,  that 
property  purchased  by  a  pensioner's  wife 
with  the  proceeds  of  a  pension  certificate 
presented  by' him  to  her  was  not  to  be  sub- 
jected to  the  payment  of  a  judgment  recov- 
ered against  the  pensioner  before  the  pur- 
chase;) Bank  v.  Carpenter,  118  N.  1.  550, 
28  N.  B.  1108,  (holding  that  where  the  re- 
ceipts from  a  pension  can  be  directly  traced 
to  the  purchase  of  property,  the  latter  Is  ex- 
empt from  execution;)  Folschow  v.  Werner, 
51  Wis.  86,  7  N.  W.  811,  (holding  that  the 
specific  money  received  from  the  government 
In  payment  of  a  pension  cannot  be  attached;) 
and  a  dictum  In  Hayward  v.  Clark,  supra, 
(similar  in  effect  to  the  rulings  in  the  cases 
Just  cited.)  I  am  not  unmindful  of  the  fact 
that  there  are  a  number  of  authorities  to 
the  contrary.  Besides,  In  the  overruled  Iowa 
cases  (Webb  v.  HoU,  57  Iowa,  712,  11  N.  W. 
658;  Trlplett  v.  Graham,  58  Iowa,  135,  12 
N.  W.  143;  Farmer  t.  Turner,  64  Iowa,  690, 
21  N.  W.  140;  Baugh  v.  Barrett  68  Iowa, 
496,  28  N.  W.  425;  Foster  v.  Byrne,  76  Iowa, 
295,  300,  35  N.  W.  613,  and  41  N.  W.  22> 
the  doctrine  that  the  exemption  from  seizure 
enacted  by  Rev.  St  V.  S.  {  4747,  extends 
only  to  pension  money  remainlag  In  the  pen- 
sion office  or  Its  agencies,  or  While  In  course 
of  transmission,  and  not  to  pension  money 
paid  and  in  possession  of  the  i>ensIoner,  or 
to  property  bought  with  such  money  In  his 
or  in  his  wife's  name,  seems  to  be  main- 
tained In  the  followhig:  State  t.  Falrt<m, 
etc.,  Bldg.  Ass'n,  44  N.  J.  Law,  376;  Spelman 
r.  Aldrich,  126  Mass.  117;  Faurote  v.  Carr, 
108  Ind.  126,  9  H.  H.  350;  Boblon  ¥.  Walk- 
er, 82  Ky.  eit  (overruling  Bckert  v.  McKee, 
9  Bush,  355;)  Johnson  T.  BIklns,  (Ky.)  13 
B.  W.  448;  McFaifland  t.  Pish,  34  W.  Va. 
S48,  12  8.  B.  648;  Friend  v.  Garceloo,  77 
Me.  25,  (citing  Knapp  v.  BeatUe,  70  Me.  410, 
and  the  overruled  Iowa  cases;)  Berry  v. 
Berry,  84  Me.  541,  24  Atl.  957;  Cranz  v. 
White,  27  Kan.  318;  Falwller  v.  Infield.  6 
Ohio  Clr.  Ct  R.  86.  13iey  are,  however. 
Clearly  inconsistent  with  the  latest  deliver- 
ance of  our  supreme  court  on  the  subject  to 
which  they  relate,  (Holmes  v.  Tallada. 
supra,)  and  therefore  not  applicable  to  the 
question  before  me.  Under  that  decision,  and 
those  of  other  states  which  agree  with  It 
it  Is  tny  duty  to  hold  that  pension  money 
In  the  hands  of  a  pensioner,  and  prop«^ 
acquired  by  him  or  his  wife  with  such  mon- 
ey, are  Exempt  from  execution;  and  that  I 
think,  settles  this  case. 

"When  the  defendant  placed  hia  check 
with  the  Farmers'  Bank  for  collection,  and 
after  collection  by  It  received  a  credit  with 
the  bank  for  the  amount,  what  did  he  do? 
He  did  net  receive  the  money.   Tbe  bank 
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received  It  The  bank,  howevac,  floes  not 
bold  it  for  bim  as  liis  bailee.  The  deposit 
made  the  mobey  i>aid  upon  the  pension 
check  the  property  of  the  bank.  Thomp- 
son V.  Riggs,  5  Wall.  663,  678;  Scammon  v. 
Kimball.  92  U.  S.  362,  369,  370;  Bank  t. 
Jones,  42  Pa.  SL  536.  537.  In  return,  the 
bank  became  debtor  to  the  defendant  for 
that  amount,  (Bank  T.  Elnc,  57  Pa.  St 
202,  205;  Thompson  tC  Riggs,  supra;  Min- 
ing Co.  T.  Brown,  124  TJ.  S.  385,  391,  8  Sup. 
Gt  631;)  L  e.  the  defendant  became  tta& 
holdar  of  a  claim  upon  the  bank,  a  chose  lu 
action,  (Bank  v.  Millard,  10  Wall.  152,  lfi7, 
and  cases  tbo-e  cited.)  In  other  words.  In 
exchange  for  the  money  paid  by  the  govem- 
ment  of  the  United  States  as  a  pension  to 
the  defendant  the  latter  became  the  owner 
of  another  kind  of  property,  (for  a  chose  in 
action  is  property,— Carlton  t.  Carlton,  72 
Me.  115,  116;  Ide  t.  Harwood,  30  Minn. 
195,  14  N.  W.  884;  Vaughan  v.  Town  of 
Murfreesboro,  96  N.  C.  317,  2  8.  E.  676.) 
Tiz.  a  credit  with  the  bank  which  enabled 
him  to  draw  upon  it.  This  property,  there- 
fore, (for  a  credit  Is  property,— People  v. 
Wortbington,  21  BL 171,)  being  acquired  with 
pension  money,  and  in  the  bands  of  the 
pensioner,  was,  under  the  decisions  I  must 
regard  as  conclusive  npon  me,  exempt  from 
seizure  for  the  owna-'s— the  defendant's— 
debts  fmder  the  law  of  this  state.  Neither 
can  I  perceive  any  inconsistency  in  this  re- 
spect between  the  decision  in  Holmes  v. 
Tallada,  supra,  tthlch  I  am  following,  and 
that  in  Rozelle  ▼.  Rhodes,  116  Pa.  St  129, 
9  AtL  160,  relied  npon  by  plalntlfTs  coun- 
pd.  The  language  of  the  supreme  court 
must  be  understood  with  refer^ce  to  the 
facts  to  which  It  was  applied.  Bank  t. 
King,  57  Pa.  St  202,  208;  Hart  ▼.  Carroll, 
85  Pa.  St  608,  511.  The  money  attached, 
in  Rozelle  ▼.  Rhodes, .  supra,  was  pension 
money.  BUt  It  was  neither  in  the  hands  of 
the  pensioner,  nor  was  it  by  a  general  de- 
posit in  a  bank,  converted  into  another 
species  of  property.  It  had  been  placed  by 
the  pensioner  in  the  hands  of  another  as 
a  bailee  for  safe-keeping,  the  Identical  mon- 
ey to  be  returned  to  the  pensioner.  It  was 
held  that,  thus  in  the  hands  of  the  bailee.  It 
might  be  attached.  It  may  not  be  dear  to 
me  why  this  should  be  so,  whilst  In  the 
pensioner's  bands,  or  converted  Into  some 
other  Mnd  at  property.  It  would  not  be  lia- 
ble. But  It  Is  enough  for  as  that  It  has 
been  so  decided,  that  the  present  case  falls 
within  the  latter  category,  and  that,  there- 
tore,  the  decision  in  Rozelle  v.  Rhodes,  su- 
pra, is  not  here  applicable.  There  are,  in- 
deed, in  Holmes  t.  Tallada,  snpra,  two  ex- 
pressions that  may  be  referred  to  as  mak- 
ing against  my  interpretation  of  that  ded- 
flion.  The  dilef  Justice  on  page  136,  125  Pa. 
St,  and  page  238,  17  Atl.,  says:  (1)  "We 
need  not  discuss  the  question  whether 
property  piu-chased  by  a  pensioner  with  the 
pehsitm  money,  and  hdd  In  his  own  name, 


would  be  liable  to  execntion  for  His  debts. 
No  such  question  is  before  us.'  And,  (2)  'In 
Rozelle  v.  Rhodes,  116  Pa.  St  129,  9  Atl. 
160,  the  pensioner  had  deposited  the  pen- 
sion money  with  a  bailee  for  safe-keeping, 
and  It  was  held  that  it  could  be  attached  in 
the  hands  of  the  bailee.  So  here,  if  Jack- 
son Tallada  had  deposited  this  money  in 
bis  own  name  In  bank,  it  might  under  the 
authority  dted,  have  been  liable  to  attach- 
ment' (1)  The  former  of  these  observa- 
tions simply  amounts  to  a  declaration  of 
that  which,  without  It  is  self-evident  viz. 
that  the  facts  of  the  case  were  not  such  as 
to  render  the  decision  upon  Qiem  an  ex- 
press decision  of  the  status  of  property  ac- 
quired with  pension  money  while  in  the 
bands  Of  the  pensioner.  That  however,  the 
the  point  is  incidentally  covered,— that  the 
proper  rule  upon  it  results  logically  from  the 
decision  of  the  precise  question  In  the  case,— 
is  not  exduded  by  that  statement  Nor,  of 
cotn^e,  can  the  latter  by  any  possibility  be 
construed  as  being  even  an  intimation  that 
such  property  acquired  with  pension  money 
would  not,  in  the  hands  ot  the  pensioner, 
be  exempt  (i)  In  the  other,  the  first  sen- 
tence Is  but  an  accurate  statement  of  what 
was  decided  In  the  earlier  case,  and  a  rec- 
ognition of  it  as  authority  to  that  extent  and 
no  further.  The  second  sentence,  following 
In  immediate  sequence,  must  be  read  in 
connection  with  the  first  SO  read,  the  Word 
•deposit'  obviously  has  reference  to  a  spe- 
cial deposit  such  as  was  proven  and  passed 
npon  In  the  earlier  case,  and  is  mentioned 
In  Thompson  v.  Riggs,  ubi  supra.  If,  howev- 
er, the  learned  chief  Justice  had  in  mind  a 
general  deposit  in  a  bank,  then  It  is  equally 
dear,  that,  that  question  not  being  before 
the  court,  the  observation  is  to  be  taken  aS 
intended  merdy  for  illustration  (»r  as  an 
obiter  dictum,  and  in  either  aspect,  upon  a 
very  famlliaf  prlndple,  not  authoritative. 

"It  wohld  be  an  omission  not  to  refer.  In 
conduding  my  discussion  of  this  subject,  to 
several  dedslons  which,  though  not  binding 
upon  me,  are  entitled  to  great  respect,  and 
support  the  views  I  have  expressed.  In  Moore 
V.  March,  16  Wkly.  Notes  Cas.  239,  (1886,) 
the  C.  P.  of  Clearfldd  county,  per  Krebs, 
P.  J.,  held  a  deposit  by  a  pensioner  of  pen- 
sion money  In  a  bonk  not  attachable.  In 
Clark  T.  Ingraham,  (1881,)  38  Leg.  Int.  303, 
where  defendant  a  pensioner,  had  directed 
his  banker,  through  whom  the  pension  had 
been  collected,  to  give  to  defendant's  wife 
a  certificate  of  deposit  for  an  unused  bal- 
ance of  the  pension  money,  It  was  hdd  by 
the  O.  P.  of  Tioga  county,  per  Williams,  P. 
J.,  that  tills  deposit  could  not  be  attached 
for  the  defendant's  debt  In  StockweQ  v. 
Bank,  36  Hnn,  683,  It  was  dedded  that  mon- 
eys received  from  a  pension,  and  deposited 
In  a  bank  in  the  name  of  the  pensioner, 
were  not  subject  to  seizure  by  his  creditors, 
the  daim  of  the  pensloaar  upon  the  bank 
Iqr  virtue  of  the  deposit  representing  the 
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pension  mon^  Itself.  Trae,  this  decision  Is 
directly  based,  not  upon  Rev.  St.  C  S.  { 
4747,  but  upon  tlie  Civil  C!ode  of  New  York, 
§  1393,  providing  that  'a  pension  *  •  • 
granted  by  the  United  States  ♦  ♦  •  for 
military  •  •  •  services  ♦  •  •  is 
•  •  •  exempt  from  levy  and  sale  by  virtue 
of  an  execution  •  •  •  or  In  any  other  le- 
gal *  *  •  proceeding.'  But  it  is  manifest 
that  tliis  enactment  does  not  make  the  mat- 
ter any  clearer,  or  go  any  further;  than  the 
federal  statute  with  which  we  are  here  con- 
cerned. The  latter  speaks  of  any /'sum  of 
money  due  or  to  become  due  to  any  pension- 
&e.'  The  former  exempts  the  "pension' 
granted  by  the  United  States.  Now,  a  pen- 
sion is  defined  to  be  'a  periodical  allowance 
granted  by  a  government  for  services  ren- 
dered.' And.  Law  Diet  ad  verb.  The  word 
'pension'  as  used  In  the  New  York  statute 
is,  In  other  words,  Identical  In  meaning 
wiai  the  "Sam  of  money  due  or  to  become 
due  to  any  pensioner,'  as  used  In  the  act 
of  congress.  Hence,  if  the  one  Is  to  be  un- 
derstood as  including  property  acquired  by 
means  of  the  gratuity  received,— such  as  a 
credit  in  a.  bank,— the  other  ought  to  In- 
clude it  also. 

"F(v  the  reasons  stated,  I  am  of  the  opin- 
ion that  the  attachment  ought  to  be  dis- 
solved. I  am  glad  to  be  able  so  to  hold, 
consistently  with  the  decisions  in  tills  state^ 
as  I  understand  them,  because,  apart  from 
any  authority,  I  feel  very  certain  that  the 
act  of  congress  meant  to  exempt  pension 
money,  or  property  representing  pension 
money.  In  whatsoever  form,  in  the  bands 
Of  the  pensioner,  from  liability  for  his  debts. 
The  declaration  that  It  'shall  Inure  wholly 
to  the  benefit  of  such  pensicmer,'  following 
60  dosely  upon  the  direction  that  It  shall  not 
be  liable  to  attachment,  etc.,  clearly  indicates 
that  Its  appropriation,  against  the  pensicA- 
er's  consult,  to  the  satisfaction  of  his  debts 
was  not  regarded  by  congress  as  a  disposi- 
tion <A  it  inuring  to  his  benefit,  upon  the 
principle  'noscitur  a  sociis.'  Hence  that  dec- 
laration is,  to  my  mind,  an  imnUstakabie 
and  emphatic  exemption  of  it  from  liability 
to  attachment  by  his  creditors." 

RIeser  &  SchafFer,  for  appellants.  Jere- 
miah K.  Grant  and  Wm.  M.  Goodman,  for 
appellee. 

PBB  CURIAM.  According  to  the  undis- 
puted evidence,  the  money  attached  was 
part  of  the  proceeds  of  the  pension  check 
which  defendant  deposited  with  the  gar- 
nishee bank  for  collection.  It  was  subject  to 
his  check,  and  was  in  fact  part  of  his  pen- 
sion money,  which,  as  cash,  had  not  yet 
come  into  his  hands.  In  view  of  the  undis- 
puted facts,  the  leeimed  Judge  of  the  com- 
mon pleas  was  clearly  right  in  holding  tliat, 
under  the  act  of  congress,  the  money  was 
not  attachable.  That  act  provides  that,  "no 
sum  of  money  due  or  to  become  due  to  any 


penslooer,  shall  be  Ilatde  to  attachment, 
levy  or  seizure  by  or  und»  any  legal  or 
equitable  process  whatever,  whetbtf  the 
same  remains  with  the  p^slon  oBice,  or 
any  officer  or  agent  thereof,  or  Is  in  course 
of  transmission  to  the  pensioner  entitled 
thereto,  but  sliall  enure  wholly  to  the  bene- 
fit of  such  pensioner."  Tliis  case  is  clearly 
ruled  by  the  principle  recognized  In  Holmes 
v.  TaUada,  125  Pa.  St  136,  17  AU.  238,  and 
other  cases  cited  in  the  opinion  of  the  court 
below.  The  decree  dissolving  the  attadi- 
ment  is  therefore  affirmed,  and  the  appeal 
Is  dismissed,  with  costs  to  be  paid  by  the 
appellants. 

(i«  Pa.  St  am 

EVANS  V.  READING  CHEMICAI/  A  FBR- 

-niilZING  CO.,  Limited. 

(Supreme  Court  of  Pennsylvania.   March  12, 

1894.) 

NuiSANCS— IIXKUTACTCRiyO  FSBTIUZBBS — IlT- 
JCNCTION. 

A  factory,  located  in  a  "prosperooa  farm- 
ing community,  for  making  fertilisers  from 
carrion  and  refuse,  will  be  enjoined  where  the 
stench  decreases  the  value  of  pUtntiffB  dwell- 
ing house  by  making  it  almost  uninhabitable. 

Appeal  from  court  of  common  pleas,  Berks 
county;   G.  A.  Endlich,  Judge. 

Bill  by  Hannah  Evans  to  enj(^  the  Read- 
ing Chemical  &  Fertilizing  Company,  Limit- 
ed, from  operating  their  factory.  Decree  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  master's  report  Is  as  follows: 

"To  the  Honorable,  the  Judges  of  said 
Court,  Sitting  in  Equity:  Tbe  undersigned, 
appointed  examiner  and  mast^  In  the  above 
case  on  November  21,  1891,  begs  leave  re- 
spectfully to  report:  Tliat  be  met  the  par- 
ties interested,  and  their  counsel,  at  nine 
meetings  held  December  18  and  29,  1881, 
January  19,  28,  April  7,  26,  May  18,  19, 
September  9,  1892,  at  his  office.  No.  29  NMth 
Sixth  street,  Reading.  Henry  C.  G.  Reber, 
Esq.,  and  Cyrus  G.  Derr,  Esq.,  appeared 
as  counsel  for  the  plaintiff,  and  Jefferson 
Snyder,  Esq.,  and  Ermentrout  &  Ruhl,  Eaqa, 
for  the  defendant 

"The  plaintiff  alleges  In  bar  bill,  filed  Sep- 
tember 9,  1891,  that  her  property,  consisting 
of  a  mansion  house  and  farm,  is  situated 
In  a  thickly  populated  district  in  said  county: 
that  the  defendant  has  recentiy  begun  to 
carry  on  the  manufacture  of  fertilizing  ma- 
terials In  a  large  building  situate  but  80 
yards  from  her  property,  and  but  640  yards 
from  her  mansion  house,  which  manufactnre 
consists  of  title  gathering  together  and  bring- 
ing into  the  said  building,  and  there  boiling, 
rendering,  and  mixing,  the  carcasses,  «i- 
tralls,  and  offals  of  animals,  whether  dead 
from  disease  or  otherwise,  putrid  and  refuse 
meat,  and  other  like  offensive  matter;  that 
the  said  manufacture  causes  to  be  emitted 
and  sent  forth  noisome  and  unwholesome 
timoke,  gases,  vapors,  and  stenches,  arising 
and  resulting  from  the  boiling,  melting,  and 
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mlxlngr  of  the  carcflSBea,  booee,  entrails,  and 
offals  ot  animals,  imtrid  and  refose  meat, 
and  other  like  offensive  material  as  afmresald, 
which  smoke,  gases,  vapors,  and  stenches 
are  wafted  by  the  winds  and  caused  to  float 
over  her  prt^erty  aforesaid  and  into  her 
mansion  boose,  rendering  the  same  tmflt  for 
human  habitation,  and  rendering  her  condi- 
tion and  that  of  h»  family  and  guests  In- 
tolerable; that  the  carrying  on  by  the  said 
parties  of  the  manufacture  and  business 
aforesaid  renders  her  mansion  and  entire 
property  unfit  for  residential  purposes,  de- 
predates its  value  In  the  market,  and  Inflicts 
Irreparable  injury  upon  her.  The  def«idant, 
by  its  answer,  filed  October  23,  1S91,  denies 
that  the  plaintiffs  pnq;>erty  is  situated  In  a 
thlddy  populated  district,  but  admits  that  It 
is  carrying  on  the  business  of  manufacturing 
fertilizing  materials  in  a  building  located  as 
averred  in  plaintiff's  bill,  and  that  said  fer- 
tilizing materials  ore  manufactured  out  of  the 
materials  as  averred  in  said  bill.  It  avers, 
however,  that  said  materials  out  of  which 
said  fertilizing  materials  are  manufactured 
ore  collected  and  brought  to  the  manufactory 
in  galvanized  Iron  cans,  duly  sealed  and  pro- 
tected, and  denies  that  either  while  In  the 
cans  or  In  the  process  of  manufacture  noi- 
some and  unwholesome  smoke,  gases,  vapors, 
and  stenches  are  emitted,  which  are  wafted 
by  the  winds  and  caused  to  float  over  the 
plalntlfTs  property  and  Into  her  mansion 
house,  rendering  the  same  tmflt  for  human 
habitation,  thus  rendering  the  plaintiff's  con- 
dition and  that  of  her  family  and  guests 
Intolerable.  It  further  avers  that  in  the 
process  of  manufacturing  the  fertilizing  ma- 
terials, chemicals  and  such  mechanical  In- 
struments are  employed  which  destroy  any 
offensive  or  injurious  odors  which  arise  In 
the  process  of  such  manufacture,  and  denies 
that  any  Injury  results  to  the  plaintiff  or 
her  property  by  reason  of  carrying  on  of 
the  business  of  manufacturing  fertilizing 
materials  as  aforesaid. 

"After  a  full  and  careful  consideration  of 
all  the  evidence,  which  is  herewith  submitted, 
the  master  finds  the  following  facts:  Han- 
nah Bvans,  the  plaintiff,  is  the  owner  of  a 
two-story  brick  and  stone  dwelling  house 
and  a  tract  of  land,  upon  which  the  same  is 
erected,  situate  In  Spring  township,  Berks 
county,  Pennsylvania,  adjoining  the  Berks 
and  Dauphin  turnpike  road,  and  lands  now 
or  late  of  BennevUle  Hlester,  Dr.  H.  H.  Muh- 
lenberg, Thomas  Tost,  and  Allen  Van  Steffy, 
containing  thirty  acres  and  ninety-one  perch- 
es, she  having  acquired  title  to  the  same  on 
February  9,  1880,  undw  proceedings  In  par- 
tition upon  the  estate  of  ha:  deceased  father, 
John  V.  R.  Evans,  to  whom  it  was  devised 
by  her  grandfather,  Philip  T.  Evans,  In  1835. 
She  was  bom  there,  and  has  occupied  and 
used  the  premises  ever  since  she  became  the 
owner,  farming  it  herself  with  the  assistance 
of  a  hired  man,  who,  with  his  wife,  lived  in 
the  same  house  with  her  until  April  1,  1891, 


when  her  brother.  Miliar  D.  Evans,  moved 
Into  the  house  with  his  family,  consisting  or 
his  wife  and  two  children,  and  a  servant  girl, 
and  he  has  been  farming  this  land  for  her 
ever  since.  This  dwelling  house  Is  situated 
along  the  B^ks  and  Dauphin  turnpike  road, 
a  public  highway  much  used,  and  Is  about 
two  and  a  half  miles  from  the  city  of  Read- 
ing, and  a  little  over  a  mile  from  the  village 
of  West  Reading  by  said  road,  and  about  the 
same  distance  by  the  same  from  the  village 
of  Sinking:  Spring,  which  has  a  population 
of  about  six  hundred.  The  Lebanon  Valley 
Railroad  crosses  the  turnpike  a  short  dis- 
tance above  the  house.  The  Reading  Chem- 
ical and  FertlllElng  Company,  Limited,  the 
d^eudant.  Is  a  limited  copartnership,  organ- 
ized under  the  act  of  assembly  of  June  2, 
1874,  composed  of  Albert  Thalhdmer,  Wilson 
B.  Angstadt,  and  K.  H.  Gleavo:,  and  engaged 
tn  the  business  of  manufacturing  fertilizing 
materials  In  a  building  situated  along  the 
Lebanon  Valley  Railroad  and  about  sixty  or 
eighty  feet  from  the  Berks  and  Dauphin 
turnpike,  hi  said  Spring  township,  on  a  tract 
of  land  belonging  to  the  defendant,  and  con- 
taining about  forty-two  acres.  This  building 
Is  about  one  hundred  and  eighty  feet  long 
and  about  forty  feet  wide,  and  about  one-half 
of  It  Is  tliree  stories  In  height  It  Is  abouf 
dghty  yards  from  the  plaintiff's  land,  and 
about  five  hundred  and  forty  yards  from  her 
dwelling.  Tbe  dwelling  nearest  to  the  man- 
ufactory Is  about  one  hundred  yards  away, 
and  is  on  the  defendant's  land,  and  occupied 
by  Its  tenant  The  next  building  Is  the 
plalntlfTs  dwelling,  and  a  few  hundred  feet 
beyond  that  is  a  public  schoolhouse.  Several 
other  families  live  In  the  Immediate  neighbor- 
hood, but  further  from  the  manufactory.  It 
Is  a  populous  farming  district  the  average 
size  of  the  farms  being  about  one  hundred 
acres.  In  March,  1891,  the  defendant  began 
to  manufacture  fertilizing  materials  at  this 
place,  and  has  continued  to  carry  on  the 
business  ever  since.  The  materials  used  are 
the  carcasses  of  animals  that  have  died  of 
disease  or  been  killed,  bones,  blood,  fiesh,  and 
entrails,  and  are  received  by  the  defendant 
from  the  butchers,  farmers,  and  scavenger. 
Materials  In  an  advanced  state  of  decomposi- 
tion are  not  received  or  used.  Butdiers'  offal 
is  taken  there  in  sealed  cans  soon  after  the 
animals  are  slaughtered,  and  carcasses  soon 
after  the  animals  have  died  or  been  killed 
are  delivered  In  open  wagons.  Ttkese  mate- 
rials, after  the  skins  are  removed  from  the 
carcasses,  are  cut  up  and  placed  in  a  large 
steel  boiler,  called  a  'digester,'  which  is  about 
eight  or  ten  feet  high  and  five  feet  wide,  and 
are  there  subjected  to  a  tempa^ture  of  from 
250  to  400  degrees  Fahrenhdt,  and  boiled 
from  three  to  five  hours.  The  digester  U 
covered  with  a  lid,  so  constructed  as  to  make 
It  tight  and  prevent  the  escape  of  the  steam. 
There  is  no  fire  under  the  digester;  the  h'eat 
Is  applied  by  means  of  a  steam  pipe.  The 
steam  Is  generated  In  a  large  bollar,  with  a 
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preflsore  ii8iiaill7  .of  elgiity  poiwds,  aqd  la 
co&veyed  from  there  in  pipes.  When  the 
materials  are  thoroughly  boUed,  the  steam 
is  turned  off,  and  the  digester  co<d8  In  six  or ' 
eight  hours.  The  gas  that  is  generated  In 
the  boUing  process  is  conducted  into  a  tank 
of  water.  T^e  fat  or  grease  on  top  of  the 
boiled  material  Is  remoyed  to  a  tank  or  kettle 
through  a  pipe  by  means  of  steam  being 
forced  under  It  and  blowing  It  off,  and  this 
steam  is  carried  into  a  tank  of  water  andcon- 
densed.  The  water  under  the  fat  In  the 
digester  Is  then  pumped  into  another  tank 
and  the  solid  material  is  removed  to  the 
upper  floor,  dried,  ground,  run  over  screens, 
mixed  with  diffwent  acids,  among  them  sul- 
phuric acid,  and  put  in  sacks  for  the  marlcet 
Fourteen  men  are  employed  in  the  maniifac- 
toiy,  and  the  capital  invested  there  is  ^,- 
000,  The  most  improved  machinery  and  ap- 
pliances azid  the  best  processes  known  to 
the  business  are  used  and  employed  by  the 
defendant  But,  notwithstanding  ail  these 
precautions,  an  offensive  and  disagreeable 
odor  or  stei^ch  is  almost  constantly  generated 
and  emitted  from  this  manufactory,  and  car- 
ried by  the  winds  for  a  distance  of  a  mile 
or  two  over  the  surrounding  country;  its 
intensity  and  presence  in  the  different  parts 
of  the  neii^borhood  at  various  times  depend- 
ing upon  the  distance  from  the  factory,  the 
condition  at  the  atmosphere,  and  the  direc- 
tion of  the  winda  A.t  the  plaintlfTs  hoiise  it 
ia  sometimes  exceedingly  offensive,  at  other 
tlQies  less  disagreeable^  but  neatly  always 
noticeable  This  stench  is,  no  doubt,  caused 
to  a  large  extmt  by  the  gas  that  is  generated 
in  mixing  the  dried  materials  with  adds,  and 
also  in  some  degree  by  the  vapors  that  es- 
cape in  the  boiling  and  separating  process; 
and  while  it  probably  does  not  aiuse  any 
serious  disease,  or  Injuriously  affect  the 
workmrai  in  the  factory,  who  are  accnstomed 
to  it,  yet  It  is  offensive  and  disagrettable  to 
people  generally  who  Inhale  it,  and  enures 
nausea,  vomiting,  and  loss  of  appetite,  and 
renders  the  plaintiff's  house  much  less  de- 
sirable than  formerly  as  a  place  of  residence, 
and  to  that  extent  depreciates  its  market 
value.  So  great  is  the  physical  discomfort 
to  the  plaintiff  and  her  faoilly  that  tiiey  are 
no  longer  able  to  enjoy  the  premises  as  they 
did  before  the  erection  of  this  manufaclcH7, 
and  their  condition  there  is  exceedingly  un- 
comfortable. 

"After  considering  the  legal  propositions, 
the  master  begs  leave  to  submit  the  follow- 
ing conclusions  of  law:  The  business  in 
which  the  defendant  is  engaged,  when  car- 
ried <Mi  in  a  populous  neighborhood,  has  been 
decided  by  the  courts  in  Pennsylvania  to  be 
4  nuisance  p»  se,  and  liable  to  be  restrained 
by  injunction.  The  biulneas  of  boiling  up 
the  carcasses  of  dead  animals  In  a  thicidy 
populated  neighl)orbood,  which  causes  an  of- 
fensive smell,  is  per  se  a  nuisance,  and  may 
be  enjoined  against.  Smith  v.  Cummlngs,  2 
Pars.  JBq.  Cas.  82.    No  one  will  for  a  moment 


doubt  that  we  aire  invested  with  ampl*  pow- 
ers to  restrain  the  erection  of  any  building 
or  structure  intended  for  a  purpose  wliidi 
will  be  a  nuisance  per  se,  such  as  bone-boil- 
ing, faorse-lMUing  establishments,  swine  yards 
or  pigsties,  and  other  various  like  establish- 
ments. These  not  only  interfere  with  the 
health,  but,  if  they  do  not  reach  to  that, 
they  do  to  the  usual  and  cardinary  enjoyment 
of  the  residences  of  inhabitants  coming  witli- 
in  the  circle  of  atmosphere  tainted  by  them, 
and  both  property  and  persons  may  be  prej- 
udiced or  injured  thereby.  The  right  to  claim 
that  such  establishments  shall  be  prevented 
is  the  right  that  every  citizen  has  to  pure  and 
wholesome  air,  at  least  as  pure  as  it  may  be, 
consistent  with  the  compact  nature  ot  the 
community  in  whidi  he  lives.  Bhodes  v. 
Dunbar,  57  Pa.  St  286.  If  the  business  is  a 
nuisance  per  se,  no  doubt  can  exist  in  regard 
to  the  remedy  by  injunction.  Dennis  v.  Ekk- 
hardt,  S  Grant,  Cas.  382.  No  one  doubU  the 
jurisdiction  of  a  court  of  eauity  in  the  case 
of  a  nuisance  per  se,  such  as  a  bone-boiling 
establishment,  a  swine  yard,  or  a  pigsty,  or 
other  similar  establishments.  City  of  New 
Castle  V.  Raney,  130  Pa.  St  546,  18  AtL  lOOS. 
In  the  case  of  Csarniecki's  Appeal,  11  AtL  i 
060,  the  plaintiffs,- being  the  owners  of  real 
estate  in  Allegheny  county,  Pennsylvania,  sit- 
uated from  330  feet  to  1,600  feet  from  the  de- 
fendant's property  filed  a  bill  asking  for  an 
injunction  to  restrain  the  defendants  from 
erecting  buildings  and  using  the  same  for  car- 
rying on  the  business  of  boiling  bones  and 
the  carcasses  of  horses  and  other  animals. 
The  court  below  awarded  the  injunction,  be- 
cause the  business  was  a  nuisance  per  se,  and 
the  supreme  court  of  Fennaylvanla,  on  No- 
vember 11,  1887,  affirmed  the  decree,  saying: 
'We  concur  with  the  court  below,  so  far  as 
Its  injunction  restrains  the  defendants  from 
using  the  proposed  buildings  as  a  bone- 
boiling  establishment,  for  every  one  knows 
that  carrion  cannot  be  gathored  together  in 
any  populous  neighborhood  without  being  of- 
fensive. But  the-  erection  of  the  buUdbigs 
themselves  cannot  be  regarded  as  a  nuisance, 
and  we  must  therefore  direct  a  modification 
of  the  injunction  so  far  as  it  regards  such 
erection  and  no  further.'  The  same  rule  has 
been  applied  to  a  similar  business  In  New 
Jersey.  Meigs  v.  Uster,  23  N.  J.  £q.  198. 
The  difference  between  a  nuisance  per  se 
and  where  a  lawful  business  is  carried  on 
so  as  to  become  a  nuisance.  Is  not  in  tlie  rem- 
edy, but  only  in  the  proof  of  it  Dennis  v. 
Eckhardt  supra.  In  the  one  case  the  wrong 
is  established  by  proof  of  the  mere  act;  in 
the  other,  by  proof  of  the  act  and  its  con- 
sequences. Testimony  having  been  submit- 
ted by  the  plaintiff  to  prove  the  act  the 
burden  is  upon  the  defendant  to  show  that 
it  is  not  such  a  nuisance;  that  it  does  not 
produce  odors  and  stenches  which  are  offen- 
sive and  disagreeable  to  the  plaintiff  and  her 
family,  and  to  other  persons  in  tlie  neighbor 
hood,  who  are  obliged  to  inhale  them,  and 
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whidi  Imitalra  fhelt  pbyslcal  odmCort,  and 
iDtofereei  with  the  enjoyment  of  their  prop- 
erty; and  that  it  is  not  a  populous  neighbor-' 
hood.  This  the  defendant  has  failed  to  do. 
That  dlagnstlng  and  unwholesome  stenches 
are  produced  in  this  manufactory  and  carried 
ffrer  the  surroundingr  neighborhood  and  into 
the  plaintiir's  house,  and  tttat  it  is  a  thlcldy- 
aettled  farming  district,  has  been  clearly  es- 
tablished by  the  evidence.  That  the  defend- 
ant has  made  every  reasonable  effort  to  pre- 
vent the  escape  of  these  vapora  and  stencdies 
Is,  no  doubt,  true,  and  that  it  has  not 
succeeded  is  probably  because  science  has 
not  yet  Invented  the  machinery  and  appli- 
ances by  which  it  can  be  prevented.  ¥onr 
master  would  therefore  recommend  that  an 
Injunction  may  be  issued  perpetually  re- 
straining the  said  defendants,  their  work- 
men, agents,  employes,  successors,  and  as- 
signs, from  carrying  on  the  said  manufacture 
and  business  as  aforesaid,  and  from  injuring 
and  Impairing  the  market  value  of  plaintifr's 
property;  and  that  the  defendant  pay  the 
costs  of  this  proceeding.  All  of  which  is  re- 
spectfully submitted.  Horace  A.  Yundt, 
Master  and  Examiner." 

The  opinion  of  the  court  of  common  pleas 
la  as  follows: 

"  'Every  man  has  the  right  to  the  natm^l 
use  and  enjoyment  of  hla  own  property,  and 
If,  whilst  lawfully  in  such  use  and  enjoyment, 
without  negligence  at  malice  on  his  part,  an 
unavoidable  loss  occurs  to  his  n^ghbor,  it  Is 
damnum  absque  injuria.'  Goal  Co.  v.  Sander- 
son, 113  Pa.  St.  126,  146,  6  Atl.  4Sa  The  con- 
text of  the  opinion  In  which  this  utterance 
occurs,  Shows  that  'natural  use  and  enjoy- 
ment' means  such  development  of  its  resour- 
ces, and  such  customary  and  appropriate  em- 
ployment of  the  property  itself,  as  Is  need- 
ful for  its  complete  utilization,  according  to 
Its  Inherent  qualities  or  contents  and  its  sur- 
roundings, and  does  not  Include,  in  any  other 
case,  the  bringing  upon  it  artificially  of  sub- 
stances not  naturally  found  there.  The  com- 
plement of  this  rule  is  that,  as' to  anything 
beyond  such  natural  use  and  enjc^ment  of 
his  property,  without  negligence  or  malice, 
every  citizen  holds  his  property  subject  to 
the  implied  obligation  that  he  will  use  it  in 
such  way  as  not  to  prevent  others  from  en- 
Joying  the  use  of  their  property.  State  t. 
Yopp,  »7  N.  O.  477,  2  S.  B.  4B8.  'Sic  utere 
tuo  ut  allenum  non  laedaa,' — a  rule  approved 
and  applied  in  Dennis  v.  Eckhardt,  3  Grant, 
Gas.  890;  Howell  v.  McCoy,  3  Rawle,  256; 
Hutchinson  v.  Schlmmelfeder,  40  Pa.  8t.  396, 
Pennsylvania  Lead  Co.'s  Appeal,  06  Pa.  St. 
116;  Goal  Co.  V.  Sanderson,  113  Pa.  St.  126, 
6  AtL  463,  and  a  multitude  of  other  cases.  A 
use  of  his  property  by  one  in  excess  of  the 
Umltntions  resulting  Ijrom  the  conjoint  opera- 
tion of  these  princ^les  must,  if  continuous, 
(Sparbawk  v.  Bailvray  Co.,  64  Pa.  St  401, 
421,)  and  injurious,  i.  e.  accompanied  by  dam- 
age (Htaodes  V.  Dunbar,  67  Pa.  St  274,  291)  of 
a  substantial  character,  (Price  v.  Orantz,  118 
v.28A.no.l3— 45 


Pa.  St  402,  418,  U  Ati.  794,)  nccasaarily  be 
a  nuisance,  (Dennis  v.  Eckhardt  3  Grant, 
Gas.  391.)  If  it  is  such  to  the  right  of  the 
public  at  large.  It  becomes  a  crime;  if  to  the 
rights  of  individuals  only,  or  specially  to 
them  in  addition  to  and  distinct  from  the 
public  offense,  (Sparhawk  v.  Railway  Co., 
supra;  Bunnell's  Appeal,  69  Pa.  St  69,)  it 
creates  a  liability  for  compensation,  and  un- 
der certain  conditions  to  eqidtable  restraint. 
The  fact  that  the  maintenance  of  a  nuisance 
is  a  crime  does  not  deprive  courts  of  equity 
of  the  power  to  abate  It,  (Id.;  Pennsylvania 
Lead  Oo.'s  Appeal,  supra;  Garleton  v.  Rugg, 
149  Mass.  550,  22  N.  E.  55;  Swell  v.  Green- 
wood, 26  Iowa,  877;  Mlnke  v.  Hopeman,  87 
liL  450;)  for  when  a  private  injury  results 
from  a  Inreacb  of  a  public  law,  tlie  public 
wrong  may  be  redressed  by  the  private  rem- 
edy, because  the  private  remedy  stops  the 
wrongdoer,  (Sparhawk  t.  Railway  Go.,  54 
Pa.  St  422.)  Since,  however,  equity  will  not 
interfere  except  where  the  plaintiff's  right 
to  its  Intervention  is  free  from  doubt,  (Id. 
426;)  1.  e.  where  a  wrong  and  a  resulting  in- 
jury accompanied  with  damage  recoverable 
at  law  are  manifest  (Rhodes  v.  Dunt>ar,  57 
Pa.  St.  290,  291,)  or  certain  to  foUow,  (Wler's 
Appeal,  74  Pa.  St  230.)  thet«  Is,  in  respect  of 
the  application  of  equitable  remedy  by  In- 
junction a  clear  distinction  (pointed  out  by 
Westbury,  L.  G.,  In  Smelting  Ca  v.  Tipping, 
11  H.  Ia  Gas.  042,  116  E.  O.  L.  1093)  between 
those  acts  which  produce  material  injury  to 
property  and  those  which  are  productive  of 
sensible  personal  discomfort  only.  In  cases 
Involving  the  latter,— personal  Inconvenience 
and  Interference  with  one's  enjoyment,  one's 
quiet,  one's  personal  freedom,  anything  that 
discomposes  or  affects  the  senses  or  nerves, 
— the  right  to  relief  must  depend  largely  upon 
the  circumstances  of  the  place  where  the 
thing  complained  of  occurs.  It  is  reasonaUe 
and  necessary  that  persons  living  In  a  com- 
munity and  neighborhood  should  subject 
their  personal  comforts  to  the  consequences 
of  those  operatlona,  trades,  and  businesses 
that  are  carried  on  in  the  immediate  locality, 
and  are  actually  necessary  for  trade  and  com- 
merce for  the  enjoyment  of  property  and  for 
the  l>eneflt  of  the  inliabitants  and  of  the 
public  at  larg&  'But  when  an  occupation  is 
carried  on  by  one  person  In  the  nei^borhood 
of  another,  and  the  result  of  that  trade  or 
occupation  or  business  is  a  material  Injury 
to  property,  then  there  unquestionably  arises 
a  very  different  consideration,'  and.  In  cases 
of  that  description  the  submission  which  In 
required  from  persons  living  in  society  ti? 
that  amount  of  discomfort  which  may  be  nec- 
essary for  the  leg^Itlmate  and  free  exercise  of 
ttie  trade  of  their  neighbors  would  not  applj 
to  circumstances  the  Immediate  result  ot 
which  is  sensible  injury  to  the  value  of  the 
property.'  Per  Westbiu-y,  L.  C.,  ubi  supra, 
approvingly  cited  in  Oooley,  Torts,  597. 
Hence,  whilst  an  invasion  by  one's  use  of  his 
property   of  the  personal  rights,  comforts. 
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etc,  of  his  neighbor  may  become  titte  gronnd 
for  chancery  Interference,  yet  where  this  la 
the  ground  of  complaint,  the  kind  and  extent 
of  those  personal  rights  and  the  question 
whether  It  Is  at  all  these  rights  or  merely 
Idiosyncrasies  or  preferences  that  are  tn- 
volved,  depending  so  much  upon  the  smrround- 
ings,  upon  the  usual  pursuits  of  men  In  the 
neighborhood,  upon  the  consequent  necessi- 
ties of  others  In  the  customary  and  reason- 
able enjoyment  of  their  property,  upon  the 
public  needs  of  the  locality,  and  the  like,  a 
cliancdlor  cannot,  with  good  conscience,  de- 
clare the  complainant's  case  to  be  free  from 
doubt,  and  will  therefcnre  refuse  a  decree,  at 
least  until  that  doubt  Is  set  at  rest  by  an 
action  at  law  and  the  verdict  of  a  jury, 
which,  as  was  sabstantlally  held  in  New 
Castle  V.  Ran^,  180  Pa.  St  646,  18  AtL  1066, 
and  Com.  ▼.  MiUer;  139  Fa.  St.  77,  21  Atl. 
138,  Is  peculiarly  capable  of  determining  such 
questions.  On  the  other  hand,  where  the 
wrong  complained  of  is  an  injurious  Invasion 
of  a  property  right,  fixed  and  determined  by 
the  law,  and  depending  upon  no  such  shift- 
ing and  uncertain  elements  as  those  which 
must  be  regarded  as  affecting  one's  personal 
right  of  comfort,  quiet,  etc.,  In  any  given 
neighborhood,  chancery  Is  competent  to  act, 
and  in  proper  cases  must  act,  in  ord»  to 
preserve  the  constitutional  rights  of  property 
owners;  for,  as  Is  well  said  in  Hennessey  v. 
Oarmony,  (N.  J.  Ch.)  25  AO.  374,  378,  to 
refuse  equitable  relief  in  such  cases,  and 
remit  the  complainant  to  his  remedy  at  law, 
would  be,  In  effect,  'giving  the  wrongdoer  a 
power  not  permitted  by  our  system  of  con- 
stitutional government,  viz.  to  take  the  in- 
jured party's  property  for  his  private  pur- 
poses upon  making,  from  time  to  time,  such 
compensation  as  the  whims  of  a  Jury  may 
give.'  I  think  this  distinction,  whilst  not  ex- 
plicitly applied  by  our  supreme  court  as  a 
ratio  decidendi  in  any  chancery  case  that  has 
come  under  my  obsarvation,  is  nevertheless 
abundantly  sustained  by  an  examination  of 
its  decisions.  Thus,  in  Sparbawk  v.  Railway 
Co.,  54  Pa.  St.  401,  the  alleged  nuisance  con- 
sisted of  the  rumbling  of  the  street  cars  in 
the  city  of  Philadelphia,  causing  mental  dis- 
comfort to  the  complainant.  The  injunction 
prayed  for  was  refused  In  part,  because  the 
discomfort  was  of  a  mere  personal  character, 
Incident  to  the  surroundings.  In  Richards' 
Appeal,  57  Pa.  St.  105,  the  facts  found  show- 
ed the  use  of  a  fuel  in  defendant's  works 
which  polluted  the  air  with  soot  and  smoke, 
annoying,  in  certain  conditions  of  the  at- 
mosphere, the  occupants  of  plaintiff's  house 
and  the  operatives  in  his  factory,  and  to  a 
slight  extent  Injuring  his  buildings.  Page 
108.  This  injury  was  such  as  to  be  deemed 
capable  of  compensation  at  law,  and  wholly 
inadequate  to  warrant  a  destruction  of  the 
defendant's  business;  and  the  former,  be- 
ing a  mere  personal  inconvenience,  insepar- 
able frpm  a  manufacturing  neighborhood,  in- 
sufficient to  ground  an  injunction.    In  Rhodes 


T.  Dunbar,  67  Pa.  St  274,  an  injunction  was 
sought  against  the  erection  of  a  building  for 
a  certain  purpose,  on  the  grounds  of  (a)  prob- 
able pollution  of  the  air  by  soot  and  smoke, 
(b)  likelihood  of  personal  discomfort  resulting 
to  complainant  from  the  noise  of  the  pro- 
posed business,  and  (c)  apprehension  of  dan- 
ger to  neighboring  buildings  from  fire  capa- 
ble of  being  communicated  to  them  in  the 
event  of  the  objectionable  structure  being 
burned.  In  the  absence  of  all  proof  of  actual 
present  or  certain  future  damage,  it  was 
held  that  the  first  of  these  grounds  ooold 
constitute  only  a  personal  annoyance  or  in- 
convenience of  a  kind  incident  to  the  sni^ 
roundlngs;  the  second,  clearly  of  the  same 
character,  was  tmsustainable  by  the  proofs; 
and  the  third,  being  a  mere  apprehension, 
speculative,  eventual,  and  contingent  could 
not  form  the  basis  of  equitable  interference, 
even  conceding  the  tendency  of  the  possible 
prospect  of  danger  from  fire  to  diminish  tbe 
value  of  complainant's  property  by  increas- 
ing the  rate  of  insurance,  because  'mere 
diminution  [of  value,]  Irrespective  of  any 
direct  damage,  is  not  a  ground  for  Injunc- 
tion.' Page  200.  Accordingly,  the  latter  was 
refused.  Huckenstlne's  Appeal,  70  Pa.  St 
102,  is  another  case  in  the  same  line.  The 
allegation  of  Injury  to  plaintiff's  iwoperty  was 
considered  disproved,  or  at  least  too  doubt- 
ful, under  the  evidence,  to  be  of  any  weight. 
The  remainder  of  the  bill  relied  upon  the  an- 
noyance arising  from  the  smoke  of  brickkiln 
upon  the  outskirts  of  Allegheny  City,  'whoso 
every-day  cloud  of  smoke  from  thousands  of 
chimneys  and  stacks  hangs  like  a  pall  over  it 
obscuring  it  from  sight,'  (page  107,)  with 
which  'the  heat,  smoke,  and  vapor  of  a  brick- 
kiln cannot  compare,'  (page  106.)  This  was 
held  personal  discomfort  to  which  the  com- 
plainant, in  common  with  others  who  lived 
there,  had  voluntarily  subjected  himself.  It 
is  to  be  observed  that  this  decision,  as  well 
as  that  in  Rhodes  v.  Dunbar,  supra,  and  in 
the  later  case  at  law  of  Price  v.  Grants,  118 
Pa.  St.  402,  11  AU.  794,  largely  reUes  upon 
and  cites  from  Smelting  Co.  v.  Tipping, 
supra.  In  McCaffrey's  Appeal,  105  Pa.  St 
253,  the  bill  went  no  further  than  to  allege 
annoyance  and  discomfort  from  noise  and 
vibration,  caused  by  defendant's  machinoy. 
The  vibration  was  disproved,  except  as  aris- 
ing from  the  passage  of  vehicles  in  the  street 
The  noise  was  shown  to  amount  to  little 
more  than  'the  breakers  on  a  distant  beach.' 
The  place  was  In  the  heart  of  a  large  dty. 
Of  course,  there  was  no  injunction. 

"Passing  from  these  cases,  sufficient  for 
the  purpose  of  illustration,  to  those  In  which 
injury  to  property  rights  was  shown,  we 
find  very  different  results,  remembering  that 
the  right  of  private  propoty  'consists  in  the 
free  use,  enjoyment,  and  disposal  of  all 
acquisitions,  without  any  control  or  dlnoinr- 
tion  save  only  by  the  laws  of  the  land.* 
(Hutchinson  v.  Schimmelfeder,  40  Pa.  St  396. 
398,)  and  that  by  injury  to  property  Is  meant 
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'something  materially  affectln?  its  capacity 
for  ordinary  use  and  enjoyment,'  (Sparhawk 
V.  Railway  Co.,  54  Pa.  St  426.)  Thus,  In 
Dennis  v.  Eckhardt,  3  Grant,  Gas.  390,  the 
maintenance  of  a  shop  by  a  tinsmith  and 
sheet-iron  worker,  the  noise  of  the  hammer- 
ing and  pounding  In  which  made  It  impossi- 
ble tor  the  plaintiff  to  enjoy  his  property 
witfaoat  danger  to  the  health  of  himself  and 
family,  was  enjoined.  Of  the  same  charac- 
ter. In  Ladles'  Decorative  Art  Club's  Ap- 
peal, (Pa.  Snp.)  18  Atl.  537.  In  Pennsyl- 
vania Lead  Co.'8  Appeal,  96  Fa.  St.  116,  an 
injtmction  issued  on  proof  that  the  smoke 
and  vapors  from  the  defendant's  establish- 
mmt  settling  upon  the  plaintiff's  land,  lessen- 
ed Its  fertility,  poisoned  its  vegetation,  de- 
stroyed animals  grazing  upon  it,  nauseated 
Its  Inhabitants,  and  diminished  Its  value  for 
selling  and  renting.  In  Wier's  Appeal,  74 
Pa.  St.  230,  the  »ectlon  of  a  powder  house 
was  restrained,  without  proof  of  antecedent 
damage,  but  to  prevent  further  Injury  cer- 
tain to  result  to  complainant's  property  by 
making  Its  enjoyment  unsafe  and  depreciat- 
ing Its  value.  In  Cramleckl's  Appeal,  (Pa. 
Snp.)  11  AtL  660,  defendants  were  enjoined 
from  using  their  building  for  the  purpose  of 
boiling  bones '  and  carcasses  of  horses  and 
other  animals  in  the  manufacture  of  neat's- 
foot  oil  and  fertilizers,  on  the  allegation  that 
the  em(l^e^  gases,  vapors,  and  stenches  re- 
sulting from  these  operations  would  Injure 
the  health  and  comfort  of  plaintiffs  upon 
their  proi)erty,  and  depredate  the  value  of 
the  latter.  Again,  in  Rhodes  v.  Dimbar, 
sapra.  It  is  said,  at  page  290,  that  certain 
establishments,  such  as  powder  magazines, 
nltro^ycerine  depots,  may  be  enjoined,  not 
<Mily  on  the  ground  of  their  liability  to  Are, 
primarily  or  even  secondarily,  but  on  ac- 
count of  the  Injury  with  which  they  menace 
alike  property  and  persons  in  their  vicinity. 
It  is  needless,  however,  to  multiply  decisions 
and  dicta  to  the  same  general  purpose.  The 
rale  seems  clear  that,  as  soon  as  a  court  of 
equity  comes  to  deal  with  injuries  to  proper- 
ty rights,  the  decision  proceeds  upon  a  differ- 
ent plan  from  that  upon  which  mere  personal 
discomfort  and  annoyance  stand.  As  to  the 
treatment  of  these  respective  classes  of  cases 
In  courts  of  law,  the  same  distinction  is  un- 
mistakably announced  by  Mr.  Justice  Wil- 
liams In  the  very  recent  case  of  Robb  v. 
Carnegie,  145  Pa.  St.  324,  340,  22  Atl.  649, 
in  these  words:  'If  the  individual  is  thereby 
deprived  of  his  property  without  fault  on 
bis  part,  he  is  entitled  to  compensation; 
bat.  If  he  Is  affected  only  In  his  tastes,  his 
personal  comfort  or  pleasure  or  preferences, 
these  he  must  siurender  for  the  comfort  and 
preferences  of  the  many.'  Where,  however, 
he  Is  entitled  to  compensation  at  law,  there. 
If  the  injury  be  continuous,  and  remediable 
at  law  only  by  a  multiplicity  of  suits,  that  is 
to  say,  irreparable  at  law,  (Pennsylvania 
Lead  Co.'s  Appeal,  96  Pa.  St  116,  123,) 
equity  will  Intervene  for  his  protection  by 


exercising  its  restraining  power,  (Scheetz's 
Appeal,  36  Pa.  St  88,  95;  Dennis  v.  Eck- 
hardt, 3  Grant,  Cas.  390,  392;  Pennsylvania 
Lead  Co.'s  Appeal,  96  Pa.  St  124;  Haugh's 
Appeal,  102  Pa.  St.  42,  45;  Sitting's  Appeal, 
105  Pa.  St  517,  521;  Hennessey  v.  Carmony, 
[N.  J.  Oh.]  25  Atl.  374,  377.)  That  Is  the 
very  test  and  foundation  of  chancery  juris- 
diction. 
"But  It  is  contended  by  defendant's  counsel 

(1)  that  in  every  case  a  decree  of  Injunction 
Is  not  of  right,  but  of  grace,  discretionary; 

(2)  that  It  wlU  not  be  granted,  even  where 
Injury  to  property  rights  is  made  out.  If  It 
appeal*  that  the  Injury  proceeds  from  the 
oonduct  (a)  of  a  lawful  business,  (b)  without 
negligence,— I.  e.  with  the  most  approved 
appliances;  and  (3)  that  it  will  not  be  grant- 
ed where  (a)  the  loss  which  would  result  to 
Its  owner,  or  (b)  the  Inconvenience  which 
would  result  to  the  public  from  a  destruc- 
tion of  that  business  would  be  greater  than 
the  Injury  resulting  to  the  plaintiff  from  Its 
continuance. 

"(1)  It   was   said    by   Mr.    Chief   Justice 
Thompson,  in  Richards'  Appeal,  57  Pa.  St 

105,  113:  'An  error  seems  somewhat  preva- 
lent In  portions,  at  least,  of  this  common- 
wealth, in  regard  to  proceedings  in  equity 
to  restrain  the  commission  of  nuisances.  It 
seems  to  be  supposed  that  as,  at  law,  when- 
ever a  case  is  made  out  of  wrongful  acts  on 
the  one  side,  and  consequent  injury  on  the 
other,  a  decree  to  restrain  the  act  complained 
of  must  as  certain  follow  as  a  judgment 
would  follow  a  verdict  in  a  common-law 
court  This  Is  a  mistake.  It  Is  elementary 
law  that  in  equity  a  decree  Is  never  of  right, 
as  a  judgment  of  law  is,  but  of  grace.'  The 
same  thought  Is  repeated  by  Mr.  Justice  Ag- 
new  in  Huckenstine's  Appeal,  70  Pa.  St  102, 

106.  Speaking  of  the  Intervention  of  chan- 
cery by  injunction  in  cases  of  nuisance,  he 
says,  'The  aid  Is  not  of  right,  but  of  grace.' 
Similar  observations  are  to  be  found  fre- 
quently enough  in  decisions  of  our  own  and 
other  courts,  as  well  as  In  text-boolcs.  That 
they  embody  an  unquestionable  principle  of 
equity  jurisprudence  cannot  be  disputed. 
But  what  Is  that  principle?  It  certainly 
cannot  be  that  a  chancellor  has  the  right  of 
acting,  in  the  final  settlement  of  property 
rights,  according  to  his  arbitrary  will,  un- 
controlled by  the  legal  and  equitable  rules 
governing  those  rights.  It  was  said  by  the 
late  Mr.  Justice  Woodward,  while  president 
judge  of  this  district,  that:  'In  the  adminis- 
tration of  justice  there  is  nothing  that  prop- 
erly could  be  deemed  discretion.  Mere  dis- 
cretionary power  has  always  been  mere  des- 
potism. In  all  subjects,  some  established 
and  recognized  principles  control  the  courts.' 
In  re  Report  of  County  AuditM*,  1  Woodw. 
270,  272.  At  any  rate,  the  true  scope  of  the 
exercise  of  discretion  In  the  judicial  field, 
understood  as  referring  to  a  power  to  give 
or  withhold  at  wlU,  'is  found  In  those  mat- 
ters which  affect  procedure  merely,  and  not 
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the  nltlmate  right'  HenneiBsey  r.  Gannony, 
(N.  J.  Ch.)  26  Aa  374,  379.  If,  on  the  other 
hand.  It  Is  intended  to  be  laid  down  that  a 
chancellor,  applied  to  for  a  final  injunction 
restraining  the  continuance  of  a  nuisance, 
must  be  discreet,  must  act  with  discretion, 
must  discriminate,  must  take  into  considera- 
tion and  give  weight  to  each  circumstance 
la  the  case,  in  accordance  with  its  actual 
▼alae  In  a  court  of  egolty,  then  it  is  plain 
that  that  is  Just  what  he  must  do  in  every 
case  coining  before  him  for  determination, 
(Id.,)  whether  it  be  a  case  of  nnlsance,  of 
refwmation  of  an  instrument,  of  specific 
performance,  or  what  not  It  Is  very  dear 
to  me  that  wherevo:,  in  the  decisions  of  our 
snpreme  court  reference  is  made  to  the 
grace  or  discretion  of  the  chancellor  as  to 
the  granting  or  withholding  of  a  final  de- 
cree, this  is  the  Und  of  discretion  intended. 
The  circumstances  under  which,  in  the  cases 
above  cited,  the  decree  was  said  to  be  a 
matter  of  grace,  show  that  such  was  the  In- 
tention,—circumstances  which  have  been  ex- 
plained above,  and  shown  to  have  brought 
the  applications  within  the  rule  denying  in- 
junctions on  the  ground  of  mere  personal 
inconvenience.  And  so  does  the  language  of 
Mr.  Justice  Gordon,  in  Pennsylvania  Lend 
Oo.'8  Appeal,  96  Pa.  St.  116,  124,  where  he 
approvingly  cites  that  of  Earl,  J.,  in  Camp- 
bell v.  Seaman,  63  N.  Y.  668,  CQncerning 
right  to  an  injunction  in  equity  In  cases  of 
nuisance  without  previous  proceedings  at 
law,  as  follows:  The  writ  can  rightfully  be 
demanded  to  prevent  irreparable  injury,  in- 
terminable litigation,  and  a  multiplicity  of 
suits;  and  its  refusal  in  a  proper  case  would 
be  error,  to  be  CMxected  by  an  appellate 
Jurisdiction.  It  is  a  matter  of  grace  In  no 
sense  except  that  it  rests  in  the  sound  dis- 
cretion of  the  court;'  adding  thereto:  "Nor 
have  our  courts  been  less  ready  to  adopt  the 
same  doctrine.' 

"(2)  At  least  as  far  back  as  Aldred's  Case, 
9  Coke,  67,  every  nuisance  brought  into  a 
court  of  Justice  has  been  sought  to  be  ex- 
cused on  the  ground  that  the  injury  com- 
plained of  resulted  from  the  reasonable 
prosecution  of  a  lawful  business,  and  ought 
therefore,  to  be  borne  by  the  plalntitC  without 
a  murmur. 

"(a)  It  is  not  quite  easy  to  understand  the 
precise  force  of  the  term  'lawful,'  as  used 
by  defendants  in  this  connection.  If  it  Is 
used  in  opposition  to  'unlawful,  prohibited 
by  law,  criminal,'  It  does  not  seem  to  be 
very  pertinent;  for  It  is  decided  that  a  pri- 
vate plaintiff  cannot  supplement  a  defective 
case  by  an  alleged  infraction  of  the  penal 
laws  in  the  acta  complained  of.  Sparhawk 
V.  Railway  Co.,  54  Pa.  St.  401.  If,  however, 
the  fact  that  a  business  be  complained  of  as 
a  nuisance  is  unlawful  in  this  sense  counts 
for  nothing  In  his  favor,  how  can  the  fact 
of  its  being  not  so  unlawful  count  against 
him?  This,  therefore,  cannot  be  the  mean- 
ing of  the  term  'lawful'  as  used  in  those  de- 


cisions which  emphasise  tlte  extreme  cau- 
tion to  be  observed  in  the  exercise  of  a 
chancery  power  that  may  strike  down  a 
'lawful'  business  or  industry.  Its  signifi- 
cance lies  in  its  characterization  of  the  busi- 
ness complained  of  as  affecting  the  individ- 
ual complaining,  and  not  the  public.  In 
Wier's  Appeal,  74  Pa.  St  230,  the  erection 
of  a  i>owder  house  was  restrained  aa  a  nui- 
sance. In  Dilworth's  Appeal,  91  Pa.  St  247, 
a  decree  enjoining  the  erection  of  a  powder 
house  as  a  nuisance  was  reversed.  The  test 
was  in  neither  the  Inherent  lawfulness  or 
unlawfulness  of  the  business,  but  Its  law- 
fulness in  the  one  locality  and  its  unlawful- 
ness In  the  other,  measured  by  its  effect  up- 
on the  plaintiff's  property  rights.  No  court 
at  this  day,  apart  from  legislative  declara- 
tion, would  undertake  to  pronounce  any  use- 
ful Industry  or  manufacturing  enterprise  un- 
lawful under  all  drcomstances,  irrespective 
of  locality  or  surroundtngs.  But  in  certain 
localities  and  surroundings,  the  common  ex- 
perience of  mankind,  of  which  courts  take 
Judicial  notice,  has  found  certain  pursuits  to 
be  universally  injurious  to  health  and  dam- 
aging to  property,  no  matter  how  carefully 
conducted.  Hence,  in  such  neighborhoods, 
those  pursuits  are  declared  to  be  nuisances 
per  ae;  1.  e.  in  themselves  nuisances,  and 
not  nuisances  only  if  improperly  carried  on. 
Such  businesses,  in  such  localities,  are  prima 
fade  unlawful,  because  prima  facie  nui- 
sances to  near-by  property  holders.  Othoa 
are  prima  facie  lawful,  because  not  neces- 
sarily attended  with  such  effects,  and  must 
be  shown  to  be  conducted  in  such  a  way  as 
to  become  nuisances.  Thus  the  difference 
between  the  two  kinds  of  nuisances  Is  in 
the  method  of  proof  only.  Dennis  ▼.  Ekdi- 
hardt  3  Grant  Cas.  390,  892.  The  Uwful- 
ness  or  unlawfulness  of  either  is  still  pred- 
icated upon  its  effects  on  the  plaintiff's  prop- 
erty rights.  Hence  an  appeal  to  the  chan- 
cellor not  to  restrain  an  enterprise  because  it 
la  a  lawful  one,  is  simply  another  way  of 
asserting  that  It  is  not  a  nuisance  per  se  or 
under  the  facts;  and  to  say  that  a  chancel- 
lor will  not  restrain  a  lawful  business  is  to 
say  that  he  will  not  restrain  that  as  a  nui- 
sance which  is  not  a  nuisance. 

"(b)  As  to  the  use  of  approved  appliances, 
all  that  need  be  said  is  that  whilst  the  em- 
ployment of  inferior  methods  may  ratdo' 
the  prosecution  of  a  business  otherwise  un- 
objectionable, (Demarest  t.  Hardham,  34  N. 
X  Eq.  469;  Tocam  v.  Hotel  Co.,  IB  Abb.  N. 
C.  340;  Richards'  Appeal,  67  Pa.  St  106, 
112,)  it  is  very  dear  that  the  adoption  of  the 
'most  approved  methods  known  to  science, 
or  which  human  skill  has  devised,'  will  not 
Justify  that  which  is  not  a  'natural  use  and 
enjoyment'  of  cme's  property,  and  which.  In 
spite  of  those  methods,  rematns  a  mUaance. 
(Pennsylvania  Lead  Oo.'s  Appeal,  86  Pa.  St 
116,  127.) 

"(3)  In  Richards'  Appeal,  67  Pa.  St  1<K>. 
113,  114»  the  court  says:    The  chanceUot 
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vUI  consider  whether  be  would  not  do  a 
greater  injury  by  enjoining  them  than  would 
result  from  refusing,  and  leaving  the  party 
to  his  redress  at  the  hands  of  a  court  and 
Jury.  If,  in  conscience,  the  fwmer  should 
appear,  he  will  refuse  to  enjoin.'  And  in  Dil- 
worth's  Appeal,  91  Pa.  St.  247,  250,  It  says: 
'It  often  becomes  a  grave  question  whether 
so  great  an  injury  would  not  be  done  to  the 
community  by  enjoining  the  business  that 
the  complaining  party  should  be  left  to  his 
remedy  at  law.'  Like  expressions  are  to  be 
found  in  other  cases.  None  of  them,  nor  all 
of  them,  can  be  authority  for  the  proposi- 
tion that  equity,  a  case  for  Its  cognizance 
being  otherwise  made  out,  will  refuse  to 
protect  a  man  in  the  possession  and  enjoy- 
ment of  his  property  because  that  right  Is 
less  valuable  to  him  than  the  power  to  de- 
stroy It  may  be  to  bis  neighbor  or  to  the 
public. 

"(a)  So  far  as  the  'balance  of  injuiy'  notion 
refers  to  the  parties  of  the  litigation,  it  is 
pointed  out  in  Hlggins  v.  Water  Co.,  36  N. 
J.  Eq.  S38,  644,  that  its  legitimate  application 
is  to  motions  for  preliminary  InJunctionB,  not 
to  final  decrees.     Where   the   question   tcr 
the  consideration  of  the  court  is  as  to  the 
propriety  of  stopping  a  business  by  prellm- 
inaiy  Injunction  upon  an  ex  parte  showing, 
which  may  or  may  not  be  substantiated  by 
further    examination  of    the  case    in    due 
.course,  it  is  very  well  for  a  chancellor  to 
'take  into  account  the  magnitude  of  the  de- 
ifendanfs  Investment,  and  compare  It  with 
the  character  of  the  plaintilTs  alleged  in- 
Jury;   and  If  the  latter  appears  trifling  be- 
side that  which  would  result  ftom  the  Im- 
pairment vt  the  forma:,   he  may  well  re- 
fuse to  exercise  his  power  until  more  fully 
advised.     But  where,  upon  final  hearing,  the 
mind  of  the  chancellor  Is  satisfied  that  the 
complainant's  right  Is  clear,  and  the  Injury 
sustained  by  him  substantial,   so  that  his 
(dalm  to  damages  at  law  is  Indisputable,  and 
wbere^   moreover,  such  damages  could  not 
give  him  adequate  redress  except  by  an  end- 
lees  repetition  of  suits,  a  refusal  of  an  In- 
junction upon  the  ground  that  plaintHf  can- 
not suffer  as  great  a  loss  from  the  continu- 
ance of  The     nuisance  as  defendant  would 
from   Its  interdiction,  would  be  as  far  re- 
moved ttom  equity  as  can  be.    There  is,  to 
my  mind,  no  nxHre  offensive  plea  than  that 
by  which  one  seeks  to  Justify  an  act  Injuri- 
ous to  tals  neighbor  on  the  ground  of  its  ad- 
vantage to  himself.     *A  person  cannot  go  on 
and  build  extensive  works  and  make  heavy 
expenditures  of  money  for  the  exercise  of 
a  trade   or  business   that  will   Invade  the 
premised  of     another,    •      •    •     and    then, 
when  called  upon  to  desist,  turn  around,  and 
claim    immunity  for  his  trade  or  business 
upon  the  ground  that  to  stop  it  would  in- 
volve him  In  ruin.    •    •    •   Where  justice  is 
properly     administered,     rights    are    never 
measored  by  their  mere  money  value;   nei- 
ther are  wrongs  tolerated  because  it  may  be 


to  the  advantage  of  the  powerful  to  impose 
upcHi  the  weak.'  Pennsylvania  Lead  Co.'s 
Appeal,  96  Pa.  St.  116,  127,  per  Gordon,  J. 
Wherever,  in  this  state,  a  final  decree  of  In- 
junction against  an  alleged  nuisance  has 
been  refused  with  a  reference  to  the  'bal- 
ance of  injury'  doctrine,  as  applied  to  a  com- 
parison of  the  plaintiffs  Injury  with  the 
defendant's  investment,  it  will  be  found 
that,  as  In  RlchaMs'  Appeal,  supra,  the  for- 
mer was  such  as  to  be  capable  of  adequate 
compensation  at  law. 

"(b)  So  far  as  this  doctrine  refers  to  the 
Interest  of  the  public,  Its  significance,  as 
shown  by  the  circumstances  under  which 
it  has  been  applied,  is  exhausted,  except  lu 
applications  for  preliminary  decrees,  by  the 
rule  already  stated  concerning  the  duty  of 
the  individual  to  subordinate  his  personal 
preferences  ■  to  the  necessities  of  the  com- 
munity in  which  he  lives,  and  for  its  good  to 
put  up  with  those  'mere  trifling  annoyances 
or  Injuries'  referred  to  In  Price  v.  Grantz,- 
118  Pa.  St.  402,  418,  11  AU.  794,  which  con- 
sist solely  in  personal  Inconvenience.  I  have 
not  been  able  to  find  a  case  in  which  sub- 
stantial injuries  to  propwrty  rights,  to  the 
rights  of  enjoying  and  possessing  property, 
have  been  sanctioned  by  a  flnal  refusal  to 
enjoin,  on  the  mere  ground  that  the  public 
was  interested  in  their  continuance.  Such 
an  appeal  was  made  In  Broadbent  v.  Gas 
Co.,  7  De  Gex,  M.  &  G.  436.  It  was  said 
that  the  undoubted  Injtiry  inflicted  upon  the 
plain  tier's  property  was  slight  In  comparison 
with  the  manifest  benefits  conferred  by  the 
company  on  the  public,  and  on  that  account 
the  court  ought  not  to  exercise  its  powers 
to  restrain  the  manufacture  of  gas.  But 
Iiord  Cranworth  said:  'I  have  come  to  the 
conclusion  that  I  cannot  enter  into  any  ques- 
tion of  how  far  It  might  be  convenient  for 
the  public  that  the  gas  manufacture  should 
go  on;'  adding  that.  In  the  face  of  substan- 
tial continuing  damage,  to  deny  an  injunc- 
tion upon  such  a  ground,  and  remit  the 
plaintiff  to  an  action  at  law  totles  quoties, 
'would  be  a  disgraceful  state  of  the  law.' 
The  judgment  in  this  case  was  affirmed  on 
appeal.  7  H.  L.  Gas.  601.  No  better  has 
the  argument  fared  in  our  supreme  court, 
when  asserted  in  Justification  of  Injuries  to 
property  rights.  'A  person  cannot,'  says 
Mr.  Justice  Gordon,  In  Pennsylvania  Lead 
Co.'s  Appeal,  ubi  supra,  'claim  immunity 
•  •  •  on  the  ground  that  •  •  •  his 
trade  Is  a  useful  one,  and  beneficial  to  the 
community,  or  to  the  nation,  or  that  by 
bringing  a  large  number  of  worklngmen  in- 
to the  community  It  has  enhanced  the  value 
of  the  plaintiff's  property.'  "There  are  many 
trades  and  many  occupations  which  are  not 
only  reasonable,  but  necessary,  to  be  followed, 
and  which  still  cannot  be  allowed  in  the 
proximity  of  dwelling  houses,  so  as  to  Inter- 
fere with  the  comfort  of  their  inhabitants.' 
Jessel,  M.  R.,  in  Broder  v.  Salllard,  2  Ch. 
Div.  692,  701,  quoted  and  approved  in  La- 
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dl?8'  Decorative  Art  Club's  Appeal,  (Pa. 
Sup.)  13  AU.  537.  The  pubUc  usefulness  of 
an  enterprise  'Is  no  reason  why  private  right 
should  be  Infringed.'  Rogers,  J.,  In  Howell 
V.  McC!oy„  3  Bawle,  256,  209.  In  Rhodes  v. 
Dunbar,  57  Pa.  St.  274,  291,  the  then  chief 
Justice  enumerated  29  useful  establishments 
which,  from  time  to  time,  had  been  declared 
nuisances.  Doubtless,  the  development  of 
Industries  and  manufactui^s  is  a  matter  of 
concern  to  the  public,  in  the  furtherance  of 
which  the  individual  must  put  up  with  a 
reasonable  degree  of  Inconvenience  insepa- 
rable from  their  prosecution.  On  the  other 
hand,  the  right  of  every  citizen  of  'possess- 
ing and  protecting  property,'  (Const  1874, 
art  1,  i  1,)  and  the  preservation  of  the  health 
and  lives  of  the  inhabitants  of  any  neighbor- 
hood, are  also  matters  of  public  concern,  as 
opposed  to  which  mere  facilities  for  multi- 
plying dollars  and  cents  may  be  deemed  In- 
significant The  requirement  to  surrender 
a  portion  of  one's  personal  comforts  in  aid 
of  public  enterprise  is  a  necessity  to  the  ex- 
istence of  any  civilized  community.  The  re- 
quirement to  surrender  one's  property,  with- 
out adequate  redress,  for  the  benefit  of  the 
public,  would  savor  of  a  kind  of  socialism 
which  finds  no  countenance  in  the  constitu- 
tion, laws,  or  Judicial  decisions  of  this  com- 
monwealth. Of  course,  where,  as  in  Com. 
V.  MlUer,  139  Pa.  St  77,  21  Atl.  138,  the 
question  la  whether  or  not  the  defendant  is 
guilty  of  the  maintenance  of  a  public  nui- 
sance as  an  offense  against  the  public,  consid- 
erations of  the  magnitude  and  importance  of 
the  enterprise,  as  measured  by  the  capital 
Invested  In  It  and  by  Its  influence  upon  the 
prosperity  of  the  community,  are  altogether 
legitimate.  That  is  a  public,  and  not  a  pri- 
vate, question,  to  be  viewed  from  the  stand- 
point of  the  public,  not  of  a  private  property 
owner;  and  the  annoyance  to  the  public  on 
the  one  hand  may  properly  be  balanced  by 
the  benefits  to  the  public  on  the  other.  But, 
as  was  decided  in  Sparhawk  v.  Railway  Co., 
the  public  aspect  of  a  case  before  the  crim- 
inal law  has  nothing  to  do  with  the  private 
remedy  in  a  court  of  equity.  The  applica- 
tion of  these  principles  to  the  record  before 
me  lies  upon  the  surface.  Whilst  the  use 
made  by  the  plaintiff  of  her  property  is  the 
ordinary  one  to  which  property  in  that  lo- 
cality is  put  viz.  farming  and  residence,  the 
employment  by  defendants  of  theirs  is  not 
a  'natural  use  and  enjoyment'  of  it  within 
the  meaning  of  the  phrase  in  Coal  Co.  v. 
Sanderson,  113  Pa.  St  126,  146,  6  Atl.  453. 
It  is  not  an  employment  indicated  as  neces- 
sary or  appropriate,  either  by  the  natural 
resources  w  the  surroundings  of  the  place. 
The  latter  is,  therefore,  not  a  suitable  or 
convenient  one  for  this  business,  in  the  legal 
sense  of  those  words,  meaning  'not  a  place 
which  may  be  convenient  to  the  party  him- 
self, looking  at  his  Interest  merely,  but  a 
place  suitable  and  convenient  when  the  in- 
terests of  others  are  considered.'    Bamford 


V.  Turnley,  3  Best  &  S.  65,  75,  per  Williams, 
J.,  quoted  In  Cotdey,  Torts,  597.  The  injury 
complained  of  does  not  arise  from  operations 
having  any  necessary  relation  te  the  nature 
or  location  of  the  land,  but  froin  substances 
artificially  brought  upon  it,  aDd  employed 
In  a  business  which,  carried  on  amidst  sur- 
roundings similar  to  these,  has  been  tmi- 
formly,  in  this  and  other  states,  held  to  be, 
or  referred  to,  as  a  nuisance  per  se.  Smith 
V.  Cummlngs,  2  Pars.  Eq.  Cas.  92;  Rhodes  v. 
Dunbar,  67  Fa.  St  274,  286;  New  Castle  v. 
Raney,  130  Pa.  St  646,  664,  18  Aa  lOOG; 
Czarnleckl's  Appeal,  (Pa.  Sup.)  11  Atl.  660; 
Meigs  V.  Lister,  23  N.  J.  Eq.  190;  State  v. 
Luce,  (Del.)  6  Cent  Rep.  862;  Fertilizer  Co. 
V.  Malone,  (Md.)  20  Aa  900.  Such  being  Its 
character,  there  can  be  no  pretense  that  the 
business  is  a  lawful  one.'  Proof  of  the 
mere  act  is  proof  of  the  wrong.  Bay,  Neg. 
Imp.  Dut  14.  Nor  does  the  evidence  leave 
its  result  In  doubt  It  was  recently  held. 
In  State  v.  Neldt,  (N.  J.  Ch.)  19  Atl.  318,  that 
when  offensive  smells  compel  citizens  to  re- 
tire from  their  porches,  and  close  their  doors 
and  windows,  cause  nausea  and  sickness  of 
the  stomach,  produce  retching  and  vomiting, 
and  oblige  them  to  forego  their  meals,  a  case 
of  nuisance,  is  made  out  The  condition  of 
affairs  thus  stated  very  clearly  describes 
what  is  proven  to  exist  here.  That  the  nui- 
sance is  not  constant,  but  only  when  the 
wind  Is  in  one  direction,  is  immaterlaL 
Meigs  V.  Lister,  supra.  It  is  not  rare  and. 
exceptional,  within  the  meaning  of  Price  r. 
Grantz,  118  Pa.  St  402,  413.  U  Atl.  794. 
That  It  sensibly  diminishes  the  capacity  of 
the  plaintiff's  property  for  ordinary  use  and 
enjoyment,  and  materially  impaite  its  value 
by  destroying  physical  comfMrt  and  mena- 
cing health,  and  is,  therefore,  actionable  at 
law,  cannot  be  reasonably  questioned,  be- 
ing, Indeed,  involved  in  the  declaration  that 
it  Is  a  nuisance  per  se.  That  the  injury  is 
continuous,  and  that,  therefore,  the  remedy 
at  law  could  not  be  made  effective  except 
by  a  multiplicity  of  suits,  Is  manifest 
Hence  there  is  sliown  every  element  calling 
for  equitable  interference,— wrong,  nuisance, 
and  injury  to  property  rights,  hreparable  at 
law.  Neither,  though  this  nuisance  would 
seem  clearly  to  be  a  public  one,  can  it  be 
pretended  that  the  injury  to  plaintiff  is  not 
special,  but  such  only  as  the  public  in  gen- 
eral sustains.  True,  persons  traveling  on 
the  near-by  turnpike  road  and  railway  are 
nauseated  and  annoyed  much  In  the  same 
manner  as  the  plaintiff  Is  in  ho'  dwelling, 
though,  of  coxirse,  not  as  frequently  or  con- 
tinuously. But  the  traveler  is  not  thereby  in- 
jured, as  the  plaintiff  is,  In  his  property  rights; 
and  no  matter  how  many  property  hold»«  be- 
sides her  sustain  a  like  injury  to  their  prop- 
erties, their  injury  is  special  to  them,  and 
each  of  them,  as  hers  is  special  to  her.  Equal- 
ly irrelevant  seems  the  fact  that  the  injury 
proved  is  due  to  the  escape  of  gases  result- 
ing rather  from  the  use  of  chemlcala  in  the 
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manufacturing  and  drying  proceas  than  of 
bigtily  putrid  matter.  The  former  Is  fully 
within  the  allegationa  of  the  bilL  Nor  is  it 
easy  to  understand  upon  what  theory  an  as- 
certained injury  to  land  should  be  more 
justifiable,  the  proved  deleterious  effect  of 
noxious  vapors  less  objectionable,  or  recur- 
ring fits  of  vomiting  more  pleasurable,  for 
the  reason  that  these  results,  caused  by  the 
admixture  of  chemicals,  were.  In  Fertilizer 
Co.  V.  Malone,  supra,  held  to  constitute  an 
actionable  nuisance.  Nor  does  equity  defer 
the  granting  of  relief  until  the  complainant 
has  been  driven  from  Us  property,  (Fish 
V.  Dodge^  4  Denlo,  311.)  or  until  his  health 
has  been  destroyed,'  (Walter  v.  Selfe,  4  Eng. 
Law  &  Bq.  15,  22,)  or  until  somebody  is 
killed,  (Dennis  r.  Eckhardt,  3  Grant,  Cas. 
3Si3.)  I  may  conclude  with  the  words  of 
Mr.  Justice  Thompson  In  the  last-cited  case, 
as  entirely  applicable  to  the  present  one: 
1  do  not  forget  the  admonition  against  using 
the  strong  arm  of  the  chanceUor,  but  that 
strength  was  given,  and  intended  to  be  used 
in'  proper  cases,  and  I  think  this  Is  one  of 
them  as  It  now  stands  before  us.' 

"Tbe  exceptions  will  be  dismissed,  and  the 
master's  report  confirmed,  and  counsel  may 
prepare  and  submit  the  prop»  decree  sec. 
reg." 

Spedfloatlons  of  error:  "(1)  The  court 
erred  In  overruling  defendants'  first  exoep- 
tion  to  the  conclusions  of  fact  by  tbe  mas- 
ter, as  follows:  'In  finding  that  the  defend- 
ants' works  are  located  in  a  populous  farm- 
ing district'  (2)  The  court  erred  In  over- 
ruling defendants'  second  exception  to  the 
conclusions  of  fact  by  the  master,  as  fol- 
^lows:  'In  finding  that,  "Notwithstanding  all 
these  precautions,  an  offensive  and  disagree- 
able odor  or  stench  is  almost  constantly 
generated  and  emitted  from  this  factory, 
and  carried  by  the  winds  for  a  distance  of  a 
mile  or  two  over  the  surrounding  country. 
Its  intensity  and  presence  in  the  different 
parts  of  the  neighborhood  at  various  times 
depend  upon  the  distance  from  the  factory, 
the  condition  of  the  atmosphere,  and  tbe 
direction  of  the  winds." '  (3)  The  court 
erred  in  overmling  the  defendants'  first  ex- 
cvptlon  to  the  master's  conclusions  of  law, 
as  follows:  "That  the  business  of  the  de- 
fendants is  a  nuisance  per  se.'  (4)  The 
court  erred  In  overruling  the  defendants' 
third  exception  to  the  master's  conclusions 
of  law\  as  follows:  In  not  finding  that  the 
plaintiff  has  an  adequate  remedy  at  law.' 
(5)  The  court  erred  in  overruling  the  defend- 
ants' fourth  exception  to  the  master's  con- 
clusions of  law,  as  follows:  In  not  finding 
that  the  plaintiff  has  suffered  ho  special  In- 
jury and  that  therefore  she  caimot  main- 
tain her  bill.'  (6)  The  court  erred  In  not 
dismissing  the  plaintiff's  bill.  (7)  The  court 
«Ted  in  making  the  following  final  decree: 
'And  now,  February  26,  1883,  this  cause 
came  on  to  be  beard  at  this  term,  and  was 
argued  by  counsel,  and  thereupon,  upon  con- 


sideration thereof.  It  Is  ordered,  adjudged, 
and  decreed  as  follows,  viz.:  That  the  ex- 
ceptions filed  by  the  defendants  to  the  mas- 
ter's report  be,  and  they  are  hereby,  dis- 
missed, and  that  an  injunction  be,  and  is 
hereby,  awarded,  perpetually  restraining  the 
said  defendants,  their  workmen,  agents,  em- 
ployes, successors,  and  assigns  from  carry- 
ing on  the  manufacture  and  business  as  in 
the  said  bill  described,  and  from  injiu-lng 
and  impairing  the  market  value  of  the  plain- 
tiff's propei'ty;  and,  furthermore,  that  the 
defendants  pay  the  costs  of  this  proceed- 
ing.' " 

Baer  &  Snyder  and  Ermentrout  4b  Ruhl, 
for  appellant.  Henry  C.  -O.  Reber  and  Cyrus 
O.  Derr,  for  appellee. 

PER  CURIAM.  We  have  examined  the 
record  with  special  reference  to  tbe  specifi- 
cations of  error,  and  are  not  satisfied  that 
either  of  them  should  be  sustained.  The 
findings  of  the  material  facts  were  fully  vrar- 
ranted  by  the  evidence,  and  they  are  quite 
sufficient  to  support  the  decree  "perpetually 
restraining  tbe  said  defendants,  their  work- 
men, agents,  employes,  successors,  and  as- 
signs from  carrying  on  the  manufacture  and 
business  as  in  said  bill  described,"  etc  If,  as 
was  suggested  on  argument,  the  defendant 
has  since  adopted  new  and  Improved  meth- 
ods of  conducting  its  business,  whereby  the 
nuisance  complained  of  has  been  abated,  tbe 
court  below  will  see  that  the  parties  are 
both  protected  in  their  respective  rights. 
The  injunction  prohibits  carrying  on  tbe 
manufacture  and  business  "as  in  said  bill 
described."  For  reasons  given  at  length  in 
the  report  of  the  learned  master  and  court 
below,  we  think  the  decree  should  be  af- 
firmed. Decree  affirmed,  and  appeal  dis- 
missed, with  costs  to  be  paid  by  appellant 


FATTOUTB  v.  SATKH  et  nx. 

(Court  of  Chancery  of  New  Jersey.     March  20, 
1894.) 

FkAUDDLBNT  CoSVETANCBg— EvIDESCB. 

1.  Several  months  before  a  conveyance  of 
property  to  her  by  her  husband,  defendant  gave 
him  |800.  She  testified  that  her  hnsband  need- 
ed it  to  pay  claims  for  work  done  on  the  proper- 
ty, that  she  refused  to  let  him  have  it  nntil  he 
agreed  to  convey  her  the  property,  and  that  he 
neglected  to  make  the  deed  for  several  months, 
though  frequently  urged  to  do  so.  Her  testi- 
mony was  corroborated  by  her  husband  and 
father.  Held,  that  the  money  was  given  in 
consideration  of  the  conveyance,  and  was  not  a 
loan. 

2.  A  husband  conveyed  propert;r  incumber- 
ed to  the  amount  of  $15,0(X)  to  his  wi'e  for 
$800.  A  real-estate  dealer  testified  that  it  was 
worth  between  $13,500  and  $14,000,  but  that  he 
bad  held  It  at  $14,000  for  some  time  without 
selling  it;  another  dealer  was  unable  to  sell  it 
for  $18,000,  the  price  at  which  he  held  it,  but 
considered  It  worth  over  $17,000;  and  the  ten- 
ant of  the  property  had  an  option  to  buy  it  at 
$16,000.     At  the  time  of  the  conveyance,  no 
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suit  was  pending  agaliut  the  husband,  and  he 
owed  only  one  debt  of  $172.  Held,  that  the 
conTeyance  was  not  fraudulent 

BUI  by  Frederick  B.  FaJtoute  against  Wil- 
bur T.  Sayre  and  Laura  H.  Sayre^  Decree 
for  defendants. 

Sberard  Depne,  for  complainant  Scott 
German,  for  defendants. 

GRBKN,  y.  G.  This  la  a  credlt(Mti'  blh  to 
set  aside  conveyances  of  real  estate  In 
Orange,  N.  J.,  made  by  Mr.  Sayre,  through  a 
third  party,  to  his  wife^  for  the  nominal  con- 
sideration of  one  dollar.  The  evidence  is 
that  the  complainant  loaned  to  Wilbur  T. 
Sayre  $130  on  the  23d  of  August,  1802,  for 
which  he  took  his  memorandum  I.  O.  TJ.  of 
that  date.  On  the  11th  of  January,  1893,  Mr. 
Sayre  gave  complainant  bis  note  at  30  days 
for  $133.71,  being  the  amount  of  the  loan  and 
interest.  On  March  29,  1893,  judgment  was 
entered  in  the  Essex  county  circuit  court,  in 
a  suit  brought  by  Frederick  B.  Faltonte 
against  Wilbur  T.  Sayre,  for  $172.20,  on  which 
execution  was  issued,  by  virtue  of  which  the 
sherilC  levied  on  the  premises  in  question. 
Prior  to  the  commencement  of  this  suit,  Wil- 
bur T.  Sayre  and  wife,  by  deed  dated  Sep- 
tember 17,  1892,  acknowledged  the  same  day, 
conveyed  the  premises  In  question  to  Scott 
German  for  the  nominal  consideration  of  one 
dollar,  and  the  grantee,  by  deed  of  the  snme 
date,  acicnowiedged  the  same  day,  for  the 
nominal  consideration  of  one  dollar,  con- 
veyed the  same  premises  to  Laura  H.  Sayre; 
tiotb  deeds  being  recorded  in  the  Essex  coun- 
ty register's  ofBce,  September  19,  1892. 

The  law  is  well  settled  in  this  state  that  a 
voluntary  conveyance  Is  absolutely  void  as 
against  existing  creditors.  Hagerman  v. 
Buchanan,  45  N.  J.  Eq.  292,  17  Atl.  946; 
Gardner  v.  Kleinke,  46  N.  J.  Eq.  90,  18  Aa 
457;  Francis  v.  Lawrence,  48  N.  J.  Eq.  608, 
22  Atl.  259.  But  the  defendant  claims  that 
this  transfer  of  the  title  to  her  was  not  vol- 
untary, but  was  made  for  a  valuable  and 
ample  consideration.  The  property  was  pur- 
chased by  Wilbur  T.  Sayre  from  a  Mrs.  Har- 
rison, the  purchase  price  thereof  being  $4,200, 
on  which  he  paid  $1,200  in  cash,  nnd  gave  a 
purchase-money  mortgage  of  $3,000.  On  this 
land  he  proposed  to  erect  a  dwelling,  and, 
according  to  bis  statement,  Mrs.  Harrison 
agreed  to  advance  to  him  money  in  addition 
to  her  purchase-money  mortgage,  when  his 
house  should  be  sufficiently  advanced  to  jus- 
iity  her  doing  so;  and  subsequently  this  mort- 
gage indebtedness  of  Mrs.  Harrison  was  in- 
creased to  the  amount  of  $6,500.  His  father- 
tn-law,  Edmund  O.  Hovey,  also  agreed  to  ad- 
vance liim  certain  sums  of  money,  to  be  ex- 
pended in  the  erection  and  completion  of  this 
house,  which  advances  he,  from  time  to  time, 
did  make,  tmtll  the  sum  amounted  to  over 
$5fi00.  Wilbur  T.  Sayre  says  that  the  under- 
standing wns— and  on  the  faith  of  which  Mr. 
Hovey  made  the  loan— that  the  title  of  the 
property  should  be  vested  ultimately  in  his 


(Mr.  Hovey's)  daui^tw.  Mrs.  Sayre.  Ur. 
Hovey  testifies  that  he,  from  time  to  time, 
begged  Sayre  to  give  him  a  mortgage,  but 
that  he  was  neglectful  of  his  boainess.  and 
the  same  was  not  given  until  September  IS. 
1892,  when  one  was  executed  for  $6,000. 
Tills,  I  assume,  was  furevloiis  to  the  convey- 
ances In  question,  because  in  the  transaction 
it  is  treated  fts  an  incumbrance  on  the  prt^)- 
erty.  The  undisputed  testimony  is  that  on  or 
about  April  28, 1892,  Mrs.  Sayre  gave  to  her 
husband  the  sum  of  $800,  which  she  had 
been  given  in  a  legacy  of  $1,000  by  an  nnde 
living  in  Utica,  for  which  she  received  a 
draft  for  that  amount  about  January,  1892. 
She  says  that  her  husbaAd  was  pressed  for 
money  to  make  payments  due  to  persons  for 
work  in  or  at>out  the  premises,  and  that  he 
urged  her  to  let  him  have  this  money;  that  she 
refused  until  she  could  consult  with  her  father; 
that,  on  advising  with  har  father,  he  was  of 
opinion  that  she  ought  not  to  do  so  unless 
her  husband  would  convey  the  property  to 
her;  that,  on  returning  to  her  husband,  she 
informed  him  that  she  had  consulted  her 
father,  and  that  she  would  not  let  him  have 
this  money  unless,  as  a  considerati(Hi  there- 
for, he  would'  convey  to  hex  the  pn^^erty  in 
question,  and  It  was  only  upon  his  promise 
to  give  her  a  deed  of  the  house  and  lot  that 
she  consented  to  let  him  have  any  of  the 
money,  which  she  limited  to  the  amount  of 
$800;  that  it  was  considered  that  the  prop- 
erty was  worth  no  more  than  tills  amount, 
over  and  at>ove  the  Incumbrances  upon  it  and 
the  debts  due  in  respect  to  it,  and,  on  her 
huBl>and  agreeing  to  give  her  a  deed  if  she 
would  let  him  have  the  $800,  she  gave  him 
the  draft,  which  she  had  retained,  either  in 
her  own  possession,  or  in  the  keeping  of  her 
father,  and  that  be  returned  $200  thereof  to 
her;  that  she  repeatedly  urged  her  huslwnd 
to  give  h&e  a  deed,  but  he  neglected  from 
time  to  time,  and  it  was  not  done  until  the 
conv^ance  was  made  In  September,  1892. 

TTie  question  is  whetho'  this  $800  was  giv- 
en by  the  wife  to  the  husband  in  payment 
of,  and  on  the  faith  of,  his  promise  to  convey 
the  i»'operty  to  her,  or  whether  the  deed  was 
an  afterthought,  and  the  true  transaction 
was  only  a  loan  by  the  wife  to  her  husband. 
There  is  nothing  to  shake  the  testimony 
of  Mrs.  Sayre,  her  father,  or  her  busband 
that  this  money  was  given  as  the  cansider- 
atioa  of  the  conveyance  of  tills  ptopertf, 
and  it  leaves  only  the  question  aa  to  wheth- 
er tliat  amount  was  so  inadequate  a  price  as 
to  excite  suspicion,  or  produce  the  conviction 
that  the  transaction  was  fraudulent  It  is 
to  be  noticed,  in  this  connection,  that  no  suit 
was  pending  against  the  husliend  at  the  time 
that  he  says  he  had  no  outstanding  indebted- 
ness other  than  that  wlilch  attached  to  the  im- 
provement of  the  property,  unless  it  was  the 
debt  of  the  complainant,  and  some  small  in- 
debtedness Cor  groceries  and  other  matters. 
The  property  was  lncuml>ered  by  the  mort- 
gage to  Mrs.  Harrison  of  $6,500,  on  which  there 
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was  $138  due  for  interest;  a  mortgage  to  Mr. 
Hovey,  on  which  It  Is  stated  no  Interest  was 
to  accrue,  in  consequence  of  the  understand- 
ing that  the  property  was  to  be  conveyed  to 
Mrs.  Sayre,  the  daughter  of  the  mortgagee; 
There  was  also  a  mortgage  of  $2,000,  held 
by  Ruftts  R.  Co<^,  on  which  there  was  $60 
due  for  interest  There  is  no  evidence  to 
attack  the  bona  fides  of  any  of  these  mort- 
gages. There  was  $30  due  for  water  taxes; 
$266  due  for  taxes;  $34  for  an  assessment; 
$170  due  to  the  carpenter;  $200  toe  a  furnace; 
$235  to  the  gardens',  and  $300  to  the  archi- 
tect,—amounting,  in  ail,  to  $14,923.  Mr. 
Sayre  testifies  that  the  contract  larice  for  the 
boose  and  ground  was  $19,500,  and  the  ac- 
tual cost  was  between  $14,000  and  $15,000. 
It  appears  from  the  testimony  of  Mr.  Holmes, 
a  real-estate  agent,  that  the  house  was 
not,  at  the  time  of  the  conveyance,  com- 
pleted, bat  that  work  remained  to  be  done  in 
the  hall,  and  the  chandeliers  to  be  put  up, 
whi«di  was  done  by  the  tenant  who  rented 
the  property  in  April,  1893.  Mr.  Howard, 
a  real-estate  agent  In  Orange,  estimates  the 
value  of  the  property  in  the  summer  and 
faU  of  1892,  as  between  $17,000  and  $18,000. 
He  says  the  land  was  worth  $70  a  front  foot, 
and  that  the  lot  was  70  feet  front,  and  he 
estimates  the  value  of  the  house  at  $13,000. 
If  the  estimate  of  Mr.  Sayre  is  correct  that 
the  house  and  grounds  cost  between  $14,000 
and  $15,000,  the  price  of  the  land  being  $4,- 
900  It  would  make  the  cost  of  the  house  from 
$9,500  to  $10,500.  Mr.  Holmes  estimates  the 
value  of  the  property,  at  the  time  of  the  con- 
veiyance,  as  between  $13,500  and  $14,000. 
Mrs.  Sayre  says  she  considered  the  house 
and  lot  worth  $14,000.  Evidence  haa  been 
giv«i  for  tiie  purpose  of  showing  what  the 
parties  considered  the  property  worth,  and 
courists  of  the  testimony  of  the  real-estate 
agents  as  to  the  price  fixed  apon  it  when  in 
their  hands  for  sole.  Mr.  Howard  says  that 
at  one  time  he  held  it,,  first,  at  $22,000,  next 
at  $20,000,  end  next  at  $18,000,  and  that  he 
got  these  prices  fr<«n  Mr.  Hovey,  who  said 
that  it  oost  $18,000.  Mr.  Hovey  aays  that 
he  never  placed  the  figures  of  $20,000  and 
$22,000  as  the  price,  and  that  Mr.  Howard  is 
mistaken  in  that  regard.  Mr.  Holmes  also 
had  the  property  for  sale,  and  has  held  It 
tor  sale  at  $14,000  toe  some  time.  Nelth«- 
one  of  these  genUemen  have  been  able  to 
secure  an  offer  at  either  one  of  these  prices, 
and  Mr.  Shaw,  who  is  the  tenant,  had,  under 
his  lease,  until  the  Ist  day  of  July,  1803,  the 
opOxm  of  buying  the  pr(4>erty  at  $16,000: 
This  testimony  as  to  the  amount  which  the 
parties  wished  to  obtain  for  it  is  of  little 
value  <»  the  question  at  hand.  The  ooort 
will  not  assume  a  fraud  from  inadequacy  of 
pilioe  alone,  unless  it  Is  not  only  great,  but 
established  by  conTindng  testimony.  The 
condition  of  the  real-estate  market  and  the 
difficulty  of  making  such  sales,  together  with 
the  needs  of  owners,  may  have  mudi  to  do 
with  such  estimates.     The  judgmoit  of  Mr. 


Howard  does  not  seem  to  me  to  be  so  re- 
liable that  I  most  impute  fraud  to  these 
parties  as  a  necessary  ccHiduslon  from  his 
estimate.  The  testimony  of  Mr.  Holmes 
Would  Indicate  that  they  had  fixed  on  a  fair 
valuation,  as  the  market  then  stood,  as  the 
price,  assuming  that  this  money  was  to  be 
devoted  to  the  payment  of  the  indebtedness 
contracted  for  work  on  the  place  as  well  as 
taxes  and  assessments,  would  bring  the  ooq- 
Bideration  up  to  $15,723.  I  am  therefcHre  of 
opinion  that  the  complainant's  attack  upon 
the  bona  fides  of  this  transaction  is  not  sus- 
tained by  the  evidence,  and  will  advise  a  de- 
cree for  the  dlamlsanl  of  the  bilL 


(68  N.  J.  Ll  K) 
STATE  (OENTRAI/  NEW  JERSEY  LAND  & 
IMP.    CO.   et   al.,    Prosecutors)    v.    MAY- 
OR, ETC.,  OF  CITY  OF  BAYONNB. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  26,  1894.) 

STATUTBS— RePBAI/— CoMSTBDCTIOD^-BaWaB  As- 
8E88ME:tTS. 

1.  The  act  of  1887  (page  231),  directing  the 
mode  of  making  sewer  assesamentu  in  cities, 
repeals  and  supersedes  the  provisions  of  dty 
charters  on  the  same  subject. 

2.  The  words,  "it  shall  or  may  be  lawful," 
In  the  act  of  1SS7,  must  be  construed  to  mean 
"must."    The  act  is  not  optional. 

3.  The  prorision  in  the  act  of  1887  that  the 
cost  of  the  sewer  shall  be  assessed  on  the  front- 
age to  the  full  extent  of  the  benefits  received, 
and  that  the  balance,  only,  of  the  cost,  shall  be 
levied  on  other  property  benefited,  is  valid  and 
constitutional. 

(SyllabQs  by  the  Coort) 

Error  to  supreme  court. 

On  certiorari  at  the  suit  of  Central  New 
Jersey  Land  &  Improvement  Company  and 
others  against  the  mayor  and  common  coun- 
cil of  the  city  of  Bayonne,  certain  sewer  as- 
sessments made  by  defendants  were  held 
valid,  and  the  prosecutors  bring  error.  Re- 
versed. 

Geoi  Putnam  Smith,  for  plaJntlfts  in  &rrat. 
James  P.  Northrop  and  Wm.  D.  Edwards, 
for  defendants  In  error. 

VAN  SYCKEL.,  J.  This  controversy  re- 
lates to  the  validity  of  a  sewer  assessment 
made  under  the  sixty-fourth  section  of  the 
charter  of  the  city  of  Bayonne  (P.  L.  1872, 
p.  719).  By  the  city  diarter,  the  cost  of  the 
lmix'ovem«it  Is  to  be  assessed  upon  property 
benefited,  la  proportion  to  the  benefit  re- 
ceived, but  ptopartj  not  deriving  a  pres- 
ent benefit  cannot  be  assessed  for  any  part 
of  Its  cost  until  lateral  sewers  are  construct- 
ed. The  act  of  1887  (page  231)  provides 
for  cases  where  sewers  have  been  or  may  be 
constructed  in  cities,  forming  a  trunk  line 
Into  which  lateral  sewers  may  discharge,  and 
through  which  the  surface  drainage  and  sew- 
age of  a  district  may  be  carried,  and  enacts 
that  in  such  cases  it  "shall  and  may  be  law- 
ful, in  assessing  benefits  for  the  construction 
of  such  trunk  line,  to  assess  the  same  on  all 
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IHvperty  benefited,  and  to  be  benefited  with- 
in the  entire  drainage  district,"  and  that 
"where  a  direct  tapirfng  l)eneflt  Is  or  may  be 
secured,  either  by  connecting  with  the  trunk 
line  or  lateral  sewers  already  constructed," 
the  assessment,  when  finally  confirmed,  shall 
become  collectible  at  once,  as  in  other  cases; 
but  "wh«a  the  benefit  is  prospectiTe  and  de< 
pends  upon  the  construction  of  lateral  and 
connecting  sew»s,  not  yet  built,"  the  assess- 
ments stiall  become  liens  only  from  the  time 
the  connecting  sewers  are  built,  and  shall 
draw  interest  only  from  the  date  of  the  con- 
firmation of  an  assessment  for  a  lateral  sew- 
er. By  section  62,  the  commissioners,  in  mak- 
ing such  assessment,  are  required  to  first  as- 
certain the  benefits  conferred  on  property  on 
the  line  of  the  trunk  sewer,  and  deduct  their 
total  from  the  entire  cost;  and  they  may 
then  assess  the  balance  of  the  cost  on  other 
property  benefited  and  to  be  benefited  by  the 
construction  of  lateral  sewers.  Two  ques- 
tions are  presented  for  adjudication  ia  this 
case.  First,  whether  the  city  authorities  bad 
the  lotion  to  make  the  assessment  under  ei- 
ther the  general  law  of  1887,  or  under  the 
city  charter;  second,  whether  the  act  of 
1887  is  constitutional? 

The  contention  on  the  part  of  the  plain- 
tiffs in  error  is  that  this  act  rei>ealed  the 
charter  provisions  of  the  city  of  Bayonne,  al- 
though it  contains  no  repealing  clause,  and 
that  it  provides  the  exclusive  mode  for  lay- 
ing assessments  for  the  sewer.  The  state 
constitution,  as  amended  In  1875,  forbids  the 
legislature  to  pass  private,  local,  or  special 
laws  regulating  the  Internal  affairs  of  cities, 
and  requires  that  general  laws  shall  be 
passed.  The  law  of  1887  is  general  in  form, 
and  it  must  be  presumed  to  have  been  passed 
in  conformity  to  the  constitutional  mandate, 
and  intended  to  apply,  in  all  cases,  repeal- 
ing and  superseding  all  other  legislation  of  a 
local  character  upon  the  same  subject.  Un- 
der no  other  rule  can  uniformity  in  legisla- 
tion be  secured.  The  doctrine  of  optional 
legislation  is  not  to  be  extended,  as  it  obvi- 
ously leads  to  diversity  In  the  conduct  of 
municipal  affairs.  In  Re  Cleveland,  52  N.  3, 
Law,  188,  19  Atl.  17,  an  express  mode  was 
provided  in  the  legislative  act  In  which 
cities  of  the  state  were  to  signify  their  ac- 
ceptance of  the  enactment;  but  In  the  act 
of  1887  there  is  no  express  provision  that  it 
shall  be  optional,  and  no  mode  is  indicated 
in  the  act  in  which  such  option  may  be  ex- 
pressed. If  Bayonne  had  the  option  to  make 
this  assessment  under  either  act,  then  one 
assessment  may  be  made  under  the  city  char- 
ter, and  the  next  under  the  act  of  1887,  at 
the  mere  caprice  of  those  in  control  of  the 
municipal  government  If  both  laws  stand, 
and  the  option  exists,  the  mere  exercise  of 
the  option  in  this  case  does  not  impair  the 
integrity  of  either  law.  These  laws  must 
continue  in  force,  with  the  option  which  they 
confer.  Not  so  with  respect  to  the  act  in 
Re  Cleveland,  supra.    There,  when  the  op- 


tion was  fflcecdsed  in  the  mode  prescribed, 
the  statute  became  part  of  the  city  charter, 
and  superseded  inconsistent  provisions.  The 
confusion  and  uncertainty  which  would  flow 
from  the  doctrine  of  optional  legislation  ap- 
plied to  the  act  of  1887  would  defeat  the 
primary  object  of  the  constitutional  amend- 
hient  pndiibiting  special  legislation.  Upon 
general  principles,  also,  irrespective  of  the 
mandate  of  the  organic  law,  the  later  stat- 
ute supersedes  the  charter  provision.  The 
true  rule  of  construction,  as  stated  by  Chan- 
cellor Kent  in  Turnpike-Road  Co.  v.  Miller. 
5  Johns.  Ch.  112,  and  approved  by  our  su- 
preme court  in  Selple  v.  Borough  of  Elira- 
beth,  27  N.  J.  Law,  407,  is  this:  That,  the 
word  "may"  means  "must  or  shall"  only  in 
cases  where  the  public  interests  and  li^ts 
are  coqcemed,  and  where  the  public  or  third 
persons  have  a  claim  de  Jure  that  the  ri^t 
shall  be  exercised.  In  the  case  last  cited,  it 
was  of  no  consequence  to  the  public  whether 
the-  taxes  were  collected  by  the  township 
collector  or  the  borough  collector,  and  there- 
fore the  words  "it  shall  be  lawful"  were 
properly  held  not  to  be  mandatory.  The 
statute  before  us  affects  the  manner  in  which 
assessments  for  public  improvements  are  to 
be  laid,  and  the  general  taxation  may  be 
burdened  in  the  one  mode  in  excess  of  what 
it  will  be  in  the  other.  The  public  Interests 
are  Involved,  therefore;  and  that  classifies 
this  act  of  1887  with  those  in  which  the 
words,  "It  shall  or  may  be  lawful,"  must 
be  interpreted  to  be  imperative,  and  not  op- 
tional. In  my  Judgment,  the  act  of  1887  Is 
general  and  mandatory,  and  sewer  assess- 
ments In  all  cities  must  be  made  in  conform- 
ity to  its  provisions.  If  It  Is  a  constitutional 
act 

The  Infirmity  alleged  to  Inhere  in  this  act 
is  that  it  imposes  on  property  on  the  line  of 
the  trunk  sewer  an  assessment  to  the  full 
extent  of  the  benefits  imparted  to  it,  and 
directs  the  balance,  only,  of  the  cost  of  the 
work,  to  be  levied  on  oth^  property  within 
the  area  benefited.  It  may  be,  therefore, 
that,  while  property  on  the  line  of  the  trunk 
sewer  may  not  be  assessed  In  excess  of  the 
benefit  conferred,  the  assessment  upon  it  in 
proportion  to  the  benefit  received  will  be 
greater  than  that  borne  by  land  not  on  the 
line  of  the  main  sewer.  This,  hOwev«  true, 
does  not.  In  my  opinion,  render  the  act  of 
1887  abortive.  It  is  competent  f<^  the  legis- 
lature to  authorize  the  assessment  of  the  en- 
tire cost  of  a  street  improvement  upon  the 
frontage,  provided  it  does  not  exceed  the  ben- 
efits. The  excess  of  the  cost  over  benefits 
may  be  imposed  upon  the  general  public 
LegrlBlatlon  In  further  ease  of  the  public  tax 
levy  may  lawfully  provide  that  such  excess 
of  cost  shall,  to  the  extent  of  benefits,  be 
laid  on  other  lands  not  on  the  line  of  the 
work.  All  lands  of  the  same  class— that  Is, 
all  lands  on  the  frontage— must  be  assessed 
In  the  same  proportion;  but  It  has  nevee  been 
held,  in  this  state,  tliat,  to  constitute  a  legal 
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aasessinent,  all  landa  benefited  nitist  be  a»  | 
seased,  or  that  all  lands  benefited  must  be 
assessed  In  the  Isame  proportion.  Measured 
by  such  a  rule,  It  la  doubtful  if  any  aasess- 
inent hitherto  made  In  this  state  can  be  up- 
held. If  the  legislature  elects  to  Impose  the 
balance  of  the  cost,  after  assessing  all  the 
frontage  at  its  full  benefit,  upon  other  lands, 
instead  of  throwing  it  npon  the  general  tax, 
it  operates  to  the  advantage  and  not  to  the 
detriment,  of  those  who  own  the  frontage. 
This  question  is  res  adjndlcata  in  this  state, 
and  to  subvert  this  settled  rule  now  would 
be  to  Imperil  the  solvency  of  all  our  local 
Ifoyemments.  In  State  r.  Maycn*,  etc.,  of 
Pateison,  40  N.  J.  Law,  244,  the  supreme  court 
expressly  dedared  that  the  act  requiring 
commissioners  to  assess  lands  fronting  on  the 
improvement  to  the  extent  of  the  special  ben- 
efit received,  and  the  balance  on  the  city  at 
large,  is  constltutionaL  In  State  v.  Mayor, 
etc.,  of  Paterson,  42  N.  J.  Law,  617,  this  ques- 
tion was  finally  settled  in  this  conrt,  where  it 
la  held,  In  accordance  with  long  usage  and 
oft-repeated  Judicial  recognition,  that  assess- 
ments for  benefits  may  be  confined  to  the 
firontage,  and  that  a  statute  cannot  be  suc- 
cessfully assailed  because  the  required  as- 
sessment does  not  extend  over  the  entire  area 
to  whldi  benefits  may  flow  from  the  public 
woA.  If  lands  not  on  the  line  of  the  Im- 
provement may  be  wholly  exempted,  it  must 
follow  that  the  assessment  on  the  frontage 
will  not  be  invalidated  by  the  fact  that  some 
burden  Is  cast  npon  the  lands  which  need 
not  be  assessed  at  all.  The  competency  of 
the  legislature  to  exercise  the  greater  power 
must  Include  the  right  to  exert  the  less.  In 
my  Judgment  the  act  of  18S7  is  constitution- 
al, and  the  assessment  made  under  the  city 
charter  Is  Illegal.  ■  Hie  judgment  below 
sbonld  be  rerersed. 


H.  B.  OLAFLIN  ft  CO.  v.  DBTELBACH  et  al. 
(Supreme  Conrt  of  New  Jersey.  Dec.  14, 1883.) 
ATTAcaMBNT— Okdeb  bt  Commissionbr— Two  Urn- 
iBjnjAiTM— Proof  of  Fraud  as  to  Ohb. 
Under  Act  March  10,  1893,  authorizing 
an  order,  by  a  commissioner,  of  a  writ  of  at- 
tachment, where  a  capias  ad  respondendnm 
might  issne  against  a  defendant  on  an  action 
of  contract,  an  order  for  attachment  on  the 
ground  of  fraud  against  two  persons  cannot 
stand,  thooKh  the  property  of  only  one  is  attach- 
ed, where  there  is  no  evidence  of  fraud  on  the 
put  of  the  other. 

Action  by  EL  B.  Claflln  ft  Co.  against  Cy- 
TOB  Detelbach  &  Ca  On  motion  to  set  aside 
attachment,  made  before  USPUB,  J.,  sitting 
•t  nlai  jprlna. 


DEPUB,  J.  I  have  the  papers  here  In 
the  case  of  H.  R  Claflln  &  Co.  v.  Cyras  De- 
telbach ft  Co.,  which  was  an  attadiment 
ordered  by  a  sapreme  court  commissioner 
tmder  the  act  of  March  10,  1893,  found  In 


flie  Pamphlet  Laws  of  1893,  on  page  181, 
which  auQiorlEes  an  order  by  a  commission- 
er of  a  writ  of  attachment  In  all  cases  in 
which  a  capias  ad  respondendnm  mij^t  Is- 
sue against  a  defendant  or  defendants  on 
an  action  of  contract  By  the  fifty-ninth  sec- 
tion of  the  practice  act,  provision  Is  made 
for  ordering  a  writ  ad  respondendum  against 
one  of  two  defendants,  allowing  the  writ 
to  stand  as  an  ordinary  summons  as  against 
the  other  defendant  That  provision  is  not 
IncorfMHrated  or  referred  to  In  this  act  The 
award  is  against  both  of  the  defendants, 
membws  of  the  firm  of  Cyrus  Detelbach  ft 
Co.,  consisting  of  Cyrus  and  Emanuel  Detel- 
bach. The  adjudication  of  the  commissliMi- 
er  is  that  it  is  established  to  his  satisfao- 
tl(Mi  that  the  said  Cyma  and  Emanuel  Det^- 
bach  are  about  to  dispose  of  their  property 
with  the  Intention  of  defrauding  creditors. 
The  order  being  Joint— against  both  parties; 
necessarily  so,— it  cannot  be  sustained  against 
either  wiless  It  Is  good  against  both.  The 
facts  in  this  case  are,  briefly,  these:  The 
firm  of  Cyrus  Detelbach  ft  Co.  are  debtmn 
of  the  firm  of  Claflln  &  Co.  of  N&tt  York. 
Cyrus  Detelbach  sold  out  his  interest  on  the 
29th  of  November  to  his  son,  Emanuel,  who 
was  his  partnw  in  business  In  this  dty. 
After  that  tlme^  Bimanuel  Detdbach  confess- 
ed Judgments  to  two  of  his  indtvldnal  cred- 
itors, executions  were  Issued  npon  these  con- 
fessed Judgments,  and  levies  were  made  on 
this  property,  which  was  advertised  for  sale; 
and  this  writ  of  attachment  was  sued  out 
mainly  for  the  purpose  of  giving  the  plain- 
tiffs In  this  attachment  case  a  standing  in 
court,  to  call  in  question  the  honesty  of  the 
confession  of  these  two  jQdgments.  The 
property  was  about  being  sold,  but  the  writ 
was  placed  In  the  hands  of  the  sherifT,  Other 
I>endlng  or  before  the  sale,  and  a  bill  has 
been  filed  in  the  court  of  chancery  on  which 
an  Injunction  has  been  issued.  The  writ, 
as  I  have  already  said,  was  issued  against 
both  parties.  It  was  executed  only  by  the 
SherifT,  by  levying  on  the  stock  of  goods  In 
the  store,  which  had  been  transferred  by 
Cyrus  Detdbach  to  his  son,  Emanuel  Detel- 
bach, and  on  which  the  sheriff  had  a  previ- 
ous levy  under  the  executions  issued  on  the 
Judgments  confessed  by  Emanuel  Detelbadi 
to  his  own  Individual  creditors.  It  was  ex- 
ecuted. In  fact  on  no  other  property.  And 
the  object  of  these  proceedings  seems  to 
have  been  for  the  puri>osa  of  giving  the 
plaintiff  in  this  proceeding  a  standing  in 
court  for  the  purpose  of  calling  into  question 
the  honesty  of  the  Judgments  confessed.  I 
was  under  the  Impression  that  possibly  I 
might  sustain  the  writ  on  that  ground,  but 
I  am  satisfied  that  I  cannot  The  writ  is 
general;  it  is  against  both;  It  happens  to  be 
executed  only  on  the  property  of  one  of  the 
partners,— the  one  against  whom  the  allega- 
tions of  fraud  contained  In  these  affidavits 
were  directed.  There  is  no  po-ww  given  to 
the  court  to  suspend  the  operation  or  scope 
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at  •  writ  «C  attachment  gtvea  nnder  tbla 
act,  and  oonsequently,  If  It  la  not  good  p«r 
Be,  and  girlng  to  It  tbe  «Ktent  to  whicb  the 
writ  would  extend,  it  Is  sot  good  at  all. 
Now,  there  Is  not  the  slightest  eridenee  to 
convict  Cyras  Detelbach  of  fraud.  There  la 
no  evidence  against  him  that  is  competeni; 
eoccept  tbe  mere  fact  that  he  made  a  decla- 
ration, after  this  transfer  to  his  son,  that 
there  was  no  intent  to  confess  judgment,  or 
■omethlng  of  that  kind;  and  the  rule  Is  that 
in  all  these  proceedings  there  must  tM  evi- 
dence, and  It  must  be  evidence  that  would 
be  competent  for  the  purpose  of  establishing 
fraud  under  the  issue.  If  that  were  an  issae 
triable  before  a  court  and  jury;  not  only 
must  it  be  evidence  that  Is  competent,  but 
it  must  be  evidence  that  tends  to  establish 
fraud,  and  evidence  that  would  Justify  the 
court  in  leaving  the  question  to  a  jury,  If 
triable  before  a  jury.  If  this  case  were  be- 
fore the  court  and  a  jury  on  the  issue  as  to 
whether  Oyma  Detelbach  was  guilty  of 
fraud,  the  court,  on  evidence  such  as  is  con- 
tained in  these  affidavits,  would  overrule  thQ 
evidence,  and  direct  a  verdict  in  bis  favor. 
Aa  order  will  be  made  setting  aside  these 
attachments.  And  I  may  say  to  commis- 
sioners that  the  execution  of  this  law  should 
be  attended  with  the  greatest  amount  of 
care.  It  happens,  in  the  two  cases  that 
nave  been  before  me,  that  no  special  harm 
was  done;  but  under  that  act  the  order  of  a 
commissioner  may  be  the  means  of  the  de- 
struction of  any  business  man  in  the  com- 
munity, <»i  ex  parte  affidavits,  who  happens 
to  be  indebted,  and  the  greatest  amount  of 
care  ahonld  be  exercised  In  making  these 
orders.  An  act  similar  to  this  was  passed 
a  great  many  years  ago,— I  think  In  1856,— 
which  survived,  I  tliink,  one  year.  When 
the  next  legislature  met,  the  act  was  re- 
pealed; and  it  was  repealed  because  it  was 
the  Instrument  of  doing  exactly  what  I  have 
mentioned,— that  is,  destroying  men  engaged 
in  bndness  who  happen  to  owe  debts.  It 
is  not  a  bankrupt  law,  nor  is  it  appendant  to 
any  proceedings  that  may  be  taken  under 
the  bankrupt  law,  where  bankrupt  proceed- 
ings may  be  properly  taken.  It  Is  one  of 
those  writs  which,  when  issued,  if  properly 
Issued,  and  if  not  set  aside,  has  the  cast- 
iron  result  of  common-law  processes  prop- 
air  issued  oat  of  a  court  of  common  law. 


B.  &  HIOOINS  CARPET  CO.  v.  HAMIL> 

TON. 
(Supreme  Court  of  New  Jersey.     Dec.  9,  180S.) 
Attachmbiit  aoaihst  Fbhaui  —  Fraud  — Actiok 

roB  CoMTRAOT  PatcB  —  RspusuTa  Tbbm  or 

Obbdit. 

l.T7nder  Act  March  10,  1883,  authoriainc 
aa  order  by  a  commissioner  of  a  writ  of  attach- 
ment where  a  capias  ad  tespondendDm  might 
issae,  an  attachment  cannot  oe  had  against  a 
female;  Pn  Act,  {  54,  making  it  unlawful  to  ar- 
rest a  female  in  a  civil  action. 


2.1)vldanca  that  defendant,  on  May  9lh. 
represented  that  she  was  not  indebted  for  hoi^ 
rowed  money;  that  on  Ibty  17 th  she  was  so 
indebted;  that  on  Septeml>er  17th  she  wrote 
plaintiff,  "As  yon  know  my  situation,"  without 
anything  to  connect  the  letter  with  the  repre- 
sentation of  May  9th,  does  not  diow  that  alie 
was  guilty  of  fraud  in  her  purchase  from  plain- 
tiff after  September  17th. 

8.  An  action  for  price  cannot  be  brooght  be- 
fore the  expiration  of  the  term  of  credit  on  the 
groand  of  fraud,  as  the  contract  of  sale  cannot 
be  repudiated  as  to  the  term  of  credit  only. 

Action  by  the  B.  S.  Higgins  Carpet  Com- 
pany against  Lillian  X  Hamilton.  On  mo- 
tion to  set  aside  attachment,  made  before 
DEPUB,  J.,  sitting  at  nisi  prius. 

Leonard  Kallsh,  for  the  motloa.  James 
B.  Howell,  opposed. 

DEPTTB,  J.  I  have  here  the  papers  in  tlie 
case  of  E.  S.  Higgins  Carpet  Ca  v.  Lillian  J. 
Hamilton,  which  was  an  attachment  ord»«d 
by  a  supreme  court  commissioner  under  tho 
act  of  March  10,  1803,  found  in  the  Acts  of 
that  year,  on  page  181.  The  attachment  is 
In  an  action  on  a  contract,  and  is  against  a 
female.  The  motion  Is  made  to  set  adde  the 
writ  on  several  grounds:  First,  on  the 
ground  that,  under  the  limitations  contained 
in  this  section,  no  writ  of  attachment  can  I>e 
entered  against  a  female,— a  very  different 
question  from  that  presented  to  me  on  a 
former  occasion,  where  a  husband  and  wife 
committed  Joint  tort,  where  a  common-law 
rule  was  applied,  that  a  capias  should  issue 
against  both,  and  should  be  taken  and  give 
ball  for  the  appearance  of  both.  Dannano  ▼. 
Corello,  16  N.  J.  Law  J.  876.  The  case  now 
before  the  court  is  purely  an  action  on  con- 
tract, and  in  this  case  the  relation  of  hiv- 
band  and  wife  and  tbe  liability  of  tbe  hus- 
band are  not  at  all  involved.  It  presents 
the  naked  question  whether  a  writ  at  attach- 
ment, nnder  this  law,  can  issue  against  a  fe- 
male. By  the  fifty -fourth  section  of  the 
practice  act,  foimd  in  the  Revision  on  page 
856,  It  Is  provided  that  "it  shall  not  be  law- 
ful to  arrest  or  imprison  the  person  of  any 
female  by  virtue  of  any  mesne  process  or 
process  of  execution  in  any  dvll  action." 
The  language  of  this  act  and  the  limitations 
is  that,  in  all  cases  "where  ball  shall  be  re- 
quired in  any  dvil  action,  an  affidavit  shall 
be  made  and  filed  of  the  cause  of  such  ac- 
tion, which  affidavit  may  be  made  before 
any  officer  authorized  by  the  laws  of  this 
state  to  administer  an  oath  or  afflMnatlon: 
or,  If  the  plaintiff  be  out  of  the  states  before 
any  judge  of  any  court  of  Judicature  or  no- 
tary puUle  of  the  state,  khigdom  or  nation 
In  which  he  resides  or  happens  to  be,  and 
the  sum  spedfled  in  such  affidavit  ttmXl  be 
endorsed  on  the  writ  or  process;  provided, 
that  nothing  in  this  section  shall  prevent 
any  court,  or  any  Jadge  thereof,  fTom  order- 
ing, as  heretofore,  the  defendant  in  any  ac- 
tton  to  be  held  to  spedal  ball,  in  such  snm 
as  the  said  court  or  judge,  nnder  all  the  rli^ 
cumstances  of  the  case^  shall  think  proper 
to  direct,  which  sum  shall  be  endorsed  on 
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tbe  process."  The  limitation  contained  in 
tills  section  Is  to  cases  in  which  a  capias  ad 
resptHidendum  may  issue  against  a  defend- 
ant or  defendants.  Now,  nnless  I  am  pre- 
pared to  oyermle  the  cases  decided  in  this 
states  conunendng  with  Blight  y.  Meeker,  7 
N.  J.  Law,  97,  and  followed  by  PnlUnger  v. 
Van  Bmbnrgh,  16  N.  X  Law,  i57,  and  Walker 
▼.  Anderson,  18  N.  J.  Law,  217,  and  the 
course  of  practice  that  was  adopted  in  con- 
struing the  original  attadunent  act,  it  is 
very  plain  to  my,  mind  that  tliis  order  will 
not  lie  against  a  female.  My  impressions 
were  that  I  could,  in  Tlew  of  the  language 
of  the  sixth  section  of  this  act,  give  this  first 
section  of  the  act  a  broader  construction 
than  that  which  was  given  to  tbe  original  at- 
tachment; but  it  is  manifest  that  no  general 
claoae  or  construction  of  this  act  can  modify 
or  change  the  language  adopted  by  tbe  leg- 
islature. The  legislature  makes  the  law,  and 
liberality  of  oonstruction  can  never  be  per- 
mitted for  the .  purpose  of  modifying  m:  en- 
laxKlng  the  scope  of  a  legislative  act  The 
limitation  in  this  case  applies  to  a  female, 
and  I  am  not  at  liberty  to  eradicate  it  from 
the  section  oif  the  act  I  think  for  that  rear 
son  this  writ  must  be  set  aside. 

The  second  ground  was  that  there  was  no 
evidence  of  fraud.  Tlie  commissionesr  ad- 
Judged  that  fraud  was  proved  to  his  satis- 
faction. It  appeared  that  the  parties  had 
be^  dealing  together  for  a  long  tlm&  The 
defendant  made  a  statement  on  May  9, 
1893,  declaring,  among  other  things,  that 
she  was  not  Indebted  for  borrowed  money. 
A  Judgment  was  entered  by  confession 
against  her  on  November  20,  1883,  in  the  af- 
fidavit of  which  it  appears  that  she  was  in- 
debted tor  borrowing  money  on  May  17, 1893. 
That,  of  itself,  is  insufficient  to  prove  that 
she  was  indebted  on  May  9th.  The  plaindft 
rdles  also  on  a  letter  written  on  September 
ITth,  saying,  "As  you  know  my  situation," 
etc.  If  there  were  anytliing  to  connect  this 
letta  with  the  representation  of  May  9th, 
this  would  be  sulBcleat;  but,  in  the  absence 
of  this,  the  court  would  withdraw  the  case 
ftom  a  Jury  on  the  ground  that  there  was  no 
competent  evidence  on  which  to  found  a  ver- 
dict, and  this  is  the  rule  applied  to  these 
affidavits.  Eipp  v.  Chamb^lln,  20  N.  J. 
Law,  656. 

The  third  gnjund  Is  stronger.  It  is  that  tbe 
suit  was  prematurely  brought  These  goods 
were  sold  after  September,  ;iS03,  upon  torms 
of  credit  of  four  months  from  October  10, 
ISOa  Tbe  debt,  according  to  the  terms  of 
sale,  was  not  due  when  this  suit  was  brought 
If  an  action  had  been  brought,  the  court,  on 
the  trial,  would  have  nonsuited  the  plaintiff 
on  the  ground  that  the  ocmtract  had  not  ma- 
tured- The  plaintitr  contends  that  this  rule 
docs  not  apply  when  the  party  is  insolvent, 
and  that  the  seller  may  rescind  the  contract 
There  is  a  rule  that  ibe  seller  may  rescind 
in  case  of  insolvency,  but  it  does  not  apply 
to  this  case.    The  s^er  may  rescind,  but,  if 


he  does,  he  must  rescind  in  toto.  He  may 
repudiate  the  sale  and  bring  trovw,  but  if 
be  sues  oa  the  debt  he  afiirms  the  sale. 
BenJ.  Sales,  Kerr's  Notes;  Stoutenburgh  v. 
Eonkle,  15  N.  J.  Eq.  33-41.  When  an  action 
is  brought  tix  the  contract  price,  the  party 
cannot  rid  hims^  of  a  term  of  the  contract 
giving  extended  credit  If  he  affirms  the  con- 
tract, be  afiirms  it  In  toto.  For  either  one 
of  these  reasons  the  writ  should  be  set  aside. 


(M  N.  J.  U  Ml) 

MAYOR,  BTO.,  OF  CITY  OF  NBWAHK  v. 

WATERS. 

(Supreme  Court  of  New  Jersey.    Feb.  24,  1894.) 

Municipal  Cobporations— Oefectivb  Bbweb — 

Rights  of  Adjacent  Owners. 

1.  Tbe  neglect  of  a  thnniolpal  corporation  to 
perform,  or  its  negligence  in  the  performance  of, 
a  public  duty  imposed  on  it -by  law,  is  a  public 
wrong,  to  be  remedied  by  indictment,  and  can- 
not constitute  the  basis  of  a  civil  action  by  an 
individual  who  has  suffered  particnlar  damage 
by  reason  of  such  neglect 

2.  In  such  a  case  the  circumstance  that  an 
individual  specially  injured  gave  notice  to  the 
municipal  authorities  is  of  no  avail,  if  the  spe- 
cial injury  was  in  fact  part  of  an  indictable 
offense. 

(Syllabus  by  the  Court) 

Case  certified  from  drcnlt  court,  Essex 
county,  for  advisory  opinion. 

Action  by  Annie  M.  Waters  against  the 
mayw  and  common  council  of  the  dty  of 
Newark  to  recovs  damages  resulting  from 
the  overfiow  of  a  sewer  on  plaintiff's  land. 
Heard  on  case  certified  for  an  opinion.  Judg- 
ment for  defendant 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  GARRISON,  J.: 

This  case  was  tried  by  the  court  bdlow 
without  a  Jury.. 

The  plaintiff  offered  evidence  tending  to 
show  the  following  facts: 

The  plaintiff,  in  the  year  1875,  was  the 
owner  of  property  on  the  comer  of  Kinney 
and  Halsey  streets,' In  the  city  of  Newark. 
A  sewer  built  by  the  defendant  ran  through 
Kinney  street,  passed  the  plaintUTs  pn^' 
erty,  and  terminated  at  tide  water. 

There  was  a  manhole  In  the  street  at  the 
intersection  of  Kinney  and  Halsey  streets, 
opposite  plaintiff's  property,  and  also  a 
sewer  basin  at  each  of  tbe  four  comers  of 
the  two  streets.  The  sewer  drained  a  portion 
of  the  dty  on  a  bill  to  the  west  of  the  plain- 
tiff's property.  Another  sewer  ran  through 
Halsey  street  from  the  north,  and  emptied 
Into  the  Kinney  street  sewer  at  that  comer. 
In  that  year  a  connection  from  another  sewer 
was  made  into  the  Kinney  sewer  above 
where  it  passed  the  plaintiff's  t>roperty,  caus- 
ing an  increased  amount  of  sewage  to  flow 
through  It,  and  another  sewer  was  built 
through  Halsey  street  from  the  south,  that 
drained  into  the  Kinney  street  sewer  at  the 
intersecticm  of  said  streets.  Before  these 
new  connections  were  made,  the  Kinney 
street  sewer  had  suffident  capadty  to  carry- 
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off  all  the  dralna^  tbat  flowed  into  It  Attee 
these  connecUona  were  made,  on  account  of 
the  Increased  amount  ot  sewage,  and  be- 
cause the  water  coming  from  the  Halsey 
street  sewer  encountered,  and  to  some  ex- 
tent dammed 'up,  the  flow  of  the  Kinney 
street  sewer,  the  said  Kinney  street  sewer 
did  not  hare  sufflcient  capacity  at  all  times 
to  carry  off  the  drainage  that  flowed  into  it 
As  a  result,  whenever  there  was  a  heavy 
rain,  the  water  backed  up  from  the  sewer, 
and  flowed  out  of  the  said  manhole  and 
mwer  basin,  ran  across  the  sidewalk  in  front 
of  the  plaintiff's  property,  and  ran  into  the 
windows  of  plaintiff's  houses,  and  damaged 
the  houses  and  caused  loss  of  rents.  The 
plaintiff  then  notified  the  street  commis- 
sions of  Newark,  an  officer  having  charge 
of  the  streets  and  sowers  of  said  city,  and 
also  the  common  council  of  said  city,  of  the 
condition  of  said  'sewer,  and  requested  that 
it  be  put  in  proper  condition.  This  was  not 
done,  and  the  sewage  continued  to  overflow 
plaintiff's  property,  from  time  to  time,  down 
to  the  time  of  bringing  suit. 

On  this  state  of  facts  the  following  ques- 
tions are  raised:  (i)  Can  a  landowner  re- 
cover from  a  dty  damages  caused  by  new 
sewer  connections  being  made  by  the  corpo- 
ration with  a  sewer  lawfully  constructed  in 
a  public  street,  when  such  connections  nec- 
essarily caused  the  sewage  to  flow  out  of 
Said  sewer  through  a  manhole  and  sews 
basins  in  the  street  on  which  plaintiff's  prop- 
erty abuts,  and  flow  across  the  sidewalk  and 
oyer' her  property?  (2)  Can  such  landowner 
recover  such  damages  for  the  continuance 
of  such  flow  of  sewage  beyond  a  reasonable 
time  for  putting  the  sewer  in  a  proper  con- 
dition, when  the  city  has  been  notified  of 
the  condition  of  the  sewer  and  the  said  in- 
jury, and  requested  to  remedy  it? 

The  foregoing  questions  are  made  and 
stated  as  presenting  a  case  of  doubt  and  dif- 
ficulty, and  are  hereby  certified  to  the  su- 
preme court  for  its  advisory  opinion. 

Argued  June  term.  1803,  before  BEASLEY, 
C.  J.,  and  MAGIE  and  GARRISON,  JJ. 

Hayes  &  Lambert,  for  plaintiff.  Joseph 
Coult,  for  defendant 

GARRISON,  J.,  (after  stating  the  facts.) 
The  courts  of  this  state  have  said  in  conclu- 
sive form  that  ihe  neglect  of  a  municipal 
cori>oratlon  to  perform,  or  Its  negligence  In 
the  performance  of,  a  public  duty  imposed 
on  It  by  law.  Is  a  public  wrong,  to  be  rem- 
edied by  indictment  and  cannot  constitute 
the  basis  of  a  civil  action  by  an  IndlTidual 
who  has  suffered  particular  damage  by  rea- 
son of  such  neglect  Board,  etc.,  ▼.  Strader, 
18  N.  J.  Law,  108;  Cooley  v.  Essex,  27  N.  J. 
Law,  415;  Livermore  ▼.  Oamden  Co.,  29  N. 
J.  Law,  245;  Callahan  v.  Morris  Tp..  30  N.  J. 
Law,  161;  livermore  v.  Camden  Co.,  31  N. 
J;  Law,  508;  Pray  v.  Jersey  City.  32  N.  J. 
law,  394;  Town  of  Union  v.  Durkes,  38  N. 


J.  Law,  21;  Safe  Ca  t.  Ward,  46  N.  3.  Law, 
19;  Condlct  v.  Jersey  aty.  Id.  157;  UtOe  v. 
Dusenbeiry,  Id.'  614,  636;  Wild  t.  Paterstm, 
47  N.  J.  Law,  411,  1  AU.  ^0;  Vorrath  t. 
Hoboken,  49  N.  J.  Law,  285,  8  Att  125. 

The  doctrine  of  these  cases  Is  that  where 
the  public  has  been  wronged,  there  is  but 
one  redress,  viz.  the  pubUc  remedy  by  In- 
dictment. Where,  however,  sudb  public  mis- 
feasance has  resulted,  not  in  the  creation  ot 
a  public  nuisance  for  which  an  indictment 
would  lie,  but  solely  in  the  infliction  of  a 
private  injtu^  to  the  prc^erty  of  an  Indi- 
vidual, the  remedy  therefor  is  by  a  civil  ac- 
tion by  the  party  damnified.  Jersey  Oty 
V.  Kiernan,  50  N.  J.  Law,  246,  13  Aa  170. 

It  follows  that  in  any  given  case  of  spe- 
cial damage  the  question  as  to  the  right  of 
civil  action  Is  narrowed  down  to  the  Inquiry 
whether  such  damage  is,  (w  is  not,  a  part  of 
a  public  wrong  for  which  an  Indictment 
would  lie. 

An  examination  of  the  statement  of  facts 
certified  shows  that  the  sewer  maintained 
by  the  defendants  on  Kinney  street  was  not 
at  all  times  of  sufflcient  capacity  to  vent  the 
water  that  reached  it  through  the  transverse 
sewers, 'and  that  in  consequence  of  this  neg- 
lect the  public  highway  upon  which  the 
plaintiff  abutted  was  overflowed.  It  is  evi- 
dent therefore,  that  the  condition  to  which 
the  plaintiff  refers  her  special  injury  was 
one  t»  which  the  public  at  large  was  to  a 
greater  <a  less  extoit  subjected,  and  that 
upon  proof  of  these  same  facts  an  indictment 
would  be  sustained. 

This  being  so,  there  is,  upon  the  author- 
ities above  cited,  no  private  right  of  action 
in  the  plaintiff. 

The  drcumstance  that  the  plaintifl  gave 
notice  to  the  municipal  authorities  oi  the 
condition  of  the  sewer  and  of  its  injury  to 
her  property  cannot  affect  the  questlOD. 
Where  an  exclusively  private  ntdsance  has 
resulted  from  this  sort  of  official  negligence, 
the  public  authorities  may  still  owe  no  duty 
to  an  individual  until  they  have  been  notified 
by  him  of  the  condition  injurious. to  his  pri- 
vate rights.  In  such  case  the  efficacy  of  the 
notice  is  not  to  change  a  public  into  a  pri- 
vate Injury,  but  is  mer^  to  put  the  public 
authorities  in  wrong,  if,  with  knowledge  of 
the  misfeasance  of  their  agents,  they  permit 
the  private  nuisance  to  continue  beyond  the 
time  reasonably  necessary  for  its  removal. 
Jersey  City  v.  Kiernan,  50  N.  J.  Law,  246,  13 
AU.  170. 

But  where  the  private  Injury  is  not  exclu- 
sive of  a  public  nuisance,  notlflcatlon  Is  ot 
no  avail  to  the  individual 

The  circuit  court  should  be  advised  that, 
in  the  case  before  it  a  public  nuisance  waa 
occasioned  by  flooding  the  highway,  for 
which  an  indictment  would  Ue,  and  that  so 
long  as  this  is  the  situation,  It  is  the  only 
remedy,  and  that  a  notice  by  the  landowner 
injured  does  not  make  the  malfeasance  ac- 
tionable by  civil  suit 
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(n  N.  J.  B.  •) 

FDIiLEN  T.  PULLEN  et  al. 
(Coart  of  ChanceiT  of  New  Jersey.     March  19, 
1894.) 
Dower— DiTESTiTDRB  bt  Ditoboe. 
In  absence  of  express  or  impUed  statu- 
tory provision  to  the  contrary,  a  divorce  a  vin- 
culo matrimonii,  for  the  .faiUt  of  either  party, 
will  bar  dower. 

(Syllabus  by  the  Court) 

BUI  by  Ralph  A.  Pullen  against  John  W. 
Pnllen,  Catherine  A.  Pullen,  and  others  for 
partition.  Heard  on  motion  and  petition  to 
open  an  interlocutory  decree  and  allow  com- 
plainant to  amend  the  bill  by  dismissing  de- 
fendant Catherine  A  Pullen  as  a  party. 
Granted. 

The  other  facts  fully  appear  in  tha  follow- 
ing statement  by  McGILL,  Ch.: 

On  the  28th  of  AprU,  1891,  Balph  A.  Pullen 
filed  a  bill  in  chancery  for  the  partition  of 
certain  lands  of  which  he  and  others  were 
tenants  in  common.  He  and  bis  wife,  Cath- 
erine A  Pullen,  were  then  living  apart.  The 
wife  was  made  a  party  defendant  to  the  suit, 
because  of  her  inchoate  right  of  dower  in  her 
husband's  undivided  interest  in  the  land. 
She  answered  the  bill,  claiming  her  inchoate 
right  While  the  partition  suit  was  pending, 
Mrs.  Pollen  brought  suit  in  this  court  against 
her  husband  for  divorce  a  vinculo  matrimonii, 
because  of  his  willful,  continued,  and  obsti- 
nate desertion  of  her  for  three  years  and 
upwards.  On  the  14th  of  August,  1891,  an  In- 
terlocutory decree  and  order  of  reference 
was  made  In  the  partition  suit  whereby, 
among  other  things,  it  was  referred  to  a 
master  to  ascertain  and  report  the  Interests 
of  the  respective  parties  to  the  suit  In  the 
lands  of  which  partition  is  sought.  Pending 
the  mastn's  report,  on  the  2Sth  of  Oqtober, 
1891,  a  final  decree  was  made  in  the  divorce 
suit  by  which  the  bond  of  matrimony  be- 
tween Mr.  Pnllen  and  his  wife  was  etCectual- 
ly  dissolved.  Motion  is  now  made  to  open 
the  interlocutory  decree  in  order  that  the 
complainant,  by  supplementary  pleading,  may 
set  up  the  divorce,  and  thus  raise  the  question 
whether  cv  not  the  inchoate  right  of  Cather- 
ine A.  Pullen  is  extinguished,  or  amend  his 
bill  by  striking  her  out  as  a  party  defendant 

George  O.  Vanderbilt,  for  the  motion. 
Willtam  Y.  Johnson,  opposed. 

McOILL,  Ch.,  (after  stating  the  facts.)  The 
vital  question  presented  and  argued  is  wheth- 
er the  divorce  a  vinculo  matrimonii  bars  all 
right  of  Cath^lne  A  Pullen  In  the  lands.  I 
regard  It  as  now  settled  that,  In  absence  of 
express  or  implied  statutory  provision  to  the 
contrary,  such  a  divorce,  for  the  fault  of 
either  party,  will  bar  dower.  The  reason  Is 
that  it  is  essential  to  the  estate  that  marriage 
shall  subsist  at  the  death  of  the  husband. 
A  woman  cannot  have  dower  who  is  not  the 
wife  of  the  man  in  whose  lands  she  claims 
It  at  the  time  of  his  death.  Day  v.  West,  2 
Sdw.Cb.S92.    InCalame  v. C;alame,24  N.J. 


Eq.  440, 444,  Vice  ChancelltH:  Oodd  recognized 
the  law  as  I  have  stated  it.  It  is  true  when 
that  case  was  heard  upon  appeal,  (25  N.  J.  Eq. 
548,  550,)  the  chief  Justice  (Beasley)  said:  "It 
is  not  necessary  to  express  any  opinion  on  the 
question  whether  a  decree  for  divorce  a  vin- 
culo matrimonii  will  have  the  effect  in  this 
state  Which  Is  assumed  In  this  contention. 
The  point  was  settled  the  other  way  in  a  case 
receiving  great  consideration  from  the  court 
of  appeals  in  New  Tork,  the  statute  of  that 
state  being,  perhaps,  not  substantially  vari- 
ant from  our  own.  Wait  v.  Walt,  4  N.  Y. 
95." 

I  find,  howevor,  that  Mr.  Justice  Gray,  of 
the  United  States  supreme  court,  in  comment- 
ing upon  the  case  of  Wait  v.  Wait,  In  Barrett 
▼.  Failing,  111  U.  S.  523,  4  Sup.  Ct  598,  stateB 
that  the  ground  of  decision  In  that  case  was 
a  provision  In  the  statute  of  the  state  of  New 
York  that  "to  case  of  divorce,  dissolving  the 
marriage  contract  for  the  misconduct  of  the 
wife,  she  shall  not  be  endowed,"  which  im- 
pUed that  the  wife  shonld  retain  her  right  of 
dower  In  case  the  divorce  was  not  for  her 
misconduct,  but  because  of  the  misconduct 
of  the  husband.  I  do' not  find  a  similar  stat- 
ute in  our  state,  or,  indeed,  any  other  stat- 
utory language  which  wUl  justify  the  same 
implication.  I  apprehend  that  the  purpose  of 
Chief  Justice  Beasley  was  not  to  pronounce 
aginst  the  correctness  of  the  assumption  in 
Calame  v.  Oalame  that  by  divorce  a  vinculo 
matrimonii  the  right  of  dower  is  lost,  but  to 
call  attention  to  the  fact  that  the  point  was  not 
to  be  assumed  without  full  consideration. 
]ffls  use  of  the  word  "perhaps"  quite  clearly 
demonstrates  that  he  did  not  pretend  to  have 
made  a  careful  examination  of  the  question. 
In  Barrett  v.  Failing  the  question  was  stud- 
ied, and  the  conclusion  was  drawn  that  the 
law  is  to  be  regarded  as  I  have  already  stated 
It,  to  wit,  that  a  valid  divorce  from  the  bond 
of  matrimony,  for  the  fault  of  either  party, 
bars  the  wife's  right,  of  dower,  unless'  the 
dower  right  be  expressly  or  impliedly  pre- 
served by  statute.  And  so,  in  Legion  of 
Honor  v.  Smith,  46  N.  J.  Eq.  466,  469,  17 
Atl.  770,  Vice  ChanceUor  Van  Fleet  states  it 
The  parties  interested  therein  having  been 
fully  beard  upon  the  question  determined,  I 
win  permit  the  complainant  to  amend  his 
bill  by  striking  out  Catherine  A  Pullen  as  a 
party  to  it 

(«  N.  J.  B.  3»2) 

WHIOHT  V.  FIRST  NAT.  BANK  et  al. 

(Court  of  Chancery  of  New  Jersey.     March  7, 

1894.) 

COBPOBATION  DlBEOTOKS  —  LOSS  Of  OmOB— COR- 
PORATE MoRTOAOB — Validity. 
1.  Under  Revision,  p.  180,  |  16,  providing 
that  the  business  of  a  corporation  Bhall  l>e  man- 
aged by  directors  who  are  shareholders,  and 
page  IsS,  H  47,  48,  providing  that  no  person 
other  than  a  bona  fide  holder  of  stock  shall  be 
elected  a  director,  and  that  a  director  ceasing 
to  be  a  bona  fide  holder  of  stock  shall  cease  to 
be  a  director,  a  director  ceases  to  be  such  on 
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nuJclng  an  Maignmait  of  all  hla  eatate  for  the 
benefit  of  creditors. 

2.  Under  ReTlaion,  p.  181,  I  20,  prorlding 
that  when  any  Tacancy  in  the  board  of  directors 
eccara  by  remoral,  resignation,  or  otherwise,  it 
shall  be  filled  as  proTided  for  by  the  by-lawa  of 
the  company,  a  director  who  goes  into  bank- 
mptcy  and  flees  from  the  state  ceases  to  be  a 
director. 

8.  Where  all  the  mortgagees  llred  in  the 
town  In  which  the  corporation  mortgagor  did 
bnslness,  and,  several  months  before  the  execu- 
tion of  Uie  mortgage,  one  of  the  three  directors 
assigned  for  creditors,  and  fled  the  state,  his 
assignment  being  placed  oo  record,  the  mortga- 
gees were  charged  with  knowledge  that  such 
person  had  ceased  to  be  a  director,  and  that 
oonsequently  there  was  no  board  authorized  to 
ezecnto  the  mortgage. 

Bin  by  John  Wright,  receiver,  against  the 
First  National  Bank  and  others. 

James  Buchanan,  for  receiver.  W.  D. 
Holt  and  Wm.  M.  Lonning,  for  defendant 
First  Nat  Bank.  a.  D.  W.  Vroom  and  B. 
R.  Walker,  for  defendants  Omseis. 

BIRD,  y.  O.  The  def«idaiit  was  engaged 
in  tlie  business  of  manufacturing  pottery. 
In  the  month  of  June,  1881,  it  was  managed 
by  three  directors.  Ih  that  month  one  of 
those  directors,  Thomas  A.  Bell,  made  an  as- 
signment tor  the  benefit  of  his  creditors,  and 
almost  Immediately  left  the  state,  and  his 
whereabouts  since  then  hare  nerer  been  as- 
certained by  any  of  the  residents  in  and 
about  Trenton  with  whom  he  had  business 
relations.  These  facts  are  admitted  on  all' 
sides  in  this  case.  The  deed  of  assignment 
was  recorded,  according  to  the  statute,  on 
the  eth  day  of  July,  1891.  In  the  month  of 
November  the  company,  by  a  resolution 
passed  by  the  two  remaining  directors,  exe- 
cuted a  mortgage  to  one  of  the  defendants 
in  this  cause,  the  First  National  Bank  of 
Trenton,  for  the  sum  of  $7,600.  That  mort- 
gage was  recorded  on  the  27th  of  November. 
On  the  30th  day  of  August,  1892,  the  com- 
pany executed  three  several  chattel  mort- 
gages to  three  of  the  defendants,  which  mort- 
gages were  dnly  recorded  according  to  law. 
Saheegnent  to  all  these  transactions,  a  bill 
was  filed  for  the  purpose  of  declaring  the 
company  insolvent  and  having  a  receiver  ap- 
pointed. Such  proceedings  were  taken  as 
led  to  the  appointment  of  the  complainant  in 
this  cause  as  receiver.  The  receiver  files  this 
bill  for  the  purpose  of  determining  the  rights 
of  the  general  creditors  and  these  alleged 
Uenholders  with  respect  to  such  liens. 

The  facts  above  outlined  are  set  forth  In  his 
bllL  It  Is  alleged  that  the  said  mortgages 
•re  invalid  and  not  binding  as  to  general 
creditors— First,  because  there  were  but  two 
directors  at  the  time  ot  the  execution  of  said 
mortgages,  and  consequently  no  1x>ard  of  di- 
rectors, either  de  jure  or  de  facto;  and,  sec- 
ond, because  the  mortgagees  are  not  bona 
flde  holders  for  value  without  notice.  The 
•txteenth  section  of  the  act  respecting  corpo- 
rations (nefislou,  p.  180)  declares  that  the 
inisinesa  of  eveiy  such  corporation  "shall  be 


managed  and  conducted  by  flte  directors 
thereof,  who  shall  respectively  be  sbardi<^- 
ers  therein."  This  section  declares  that  evoy 
director  shall  be  a  sliareholder.  The  forty- 
seventh  section  declares:  "It  shall  not  be 
lawful  for  any  person  to  be  dected  a  director 
of  any  body  corporate  in  this  state.  Issuing 
stock,  unless  that  person  shall  be  at  the  time 
of  his  electlcm  a  bona  fide  hcdder  of  some  of 
the  stock  thereof."  Clearly,  the  legislature 
intended  to  guard  against  every  pretense  or 
mere  color,  and  all  deceit  The  seventeenth 
section  declares:  "The  directors  shall  not 
be  less  than  three  In  number,  and  they  shall 
be  diosen  annually  by  the  stockholders  at 
such  time  and  place  as  shall  be  provided  by 
the  by-laws  of  the  company,  and  shall  hold 
their  office  for  one  year  and  until  others  are 
chosen  and  qualified  in  their  stead."  The 
twentieth  section  declares:  "When  any  va- 
cancy occurs  among  the  directors  or  secre- 
tary or  treasurer  by  death,  resignation,  re- 
moval or  otherwise,  it  shall  be  filled  for  the 
remainder  of  the  year  in  such  manna*  as  may 
be  provided  for  by  the  b7-laws  of  the  said 
company."  The  forty-eighth  section  declares: 
"When  any  person,  a  director  of  any  body 
corporate,  shall  cease  to  be  a  bona  flde  holder 
of  some  of  the  stock  thereof,  he  shall  cease 
thereupon  to  be  a  director  thereof."  The 
forty-ninth  section  provides  for  the  filing  ct 
a  list  of  the  directors  and  all  other  officers 
with  the  secretary  of  state. 

With  these  explicit  requirements  of  the 
statute  respecting  the  organization  and  man- 
agement of  corporations,  what  must  the 
Judgment  be  upon  the  first  proposition, 
whldi  is  that  at  the  time  of  the  execution  of 
these  mortgages  there  was  no  board  of  di- 
rectors or  other  authority  to  execute  them? 
This  leads  to  the  inquiry  whether  or  not 
BeU,  In  any  sense,  could  be  regarded  as  a 
director  after  the  assignment  referred  to, 
of  an  of  his  estate,  real  and  personal,  for  the 
benefit  of  his  creditors.  It  Is  urged  that  he 
was  de  facto,  if  not  de  Jure.  This  Is  put 
upon  the  ground  that  bis  name  appeared 
upon  the  books  of  the  company  as  owner  of 
certain  stock.  But  this'  seems  to  me  to  be 
most  fallacious.  It  wIU  be  seen  that  the 
ft>rty-Beven11i  section  declares  that  no  person 
shaU  be  elected  a  director  who  Is  not  a  bona 
fide  holder  of  some  of  the  stock  at  the  time 
of  such  election.  The  sixteenth  section  de- 
clares that  the  buslneas  of  the' corporation 
sbaU  be  managed  by  a  board  of  dlrecbws, 
who  shall  be  shar^olders  thertin.  Beadbtg 
these  two  provisions  together,  I  tliink  no 
one  wiU  insist  that  they  wiU  be  complied 
with,  in  the  remotest  degree,  in  case  that 
the  next  day  after  the  person  should  be 
elected  he  should  dispose  of  all  his  stodc. 
espedaUy  when  the  forty-eij^th  section  Is 
read,  which  declares  that  in  such  case  he 
shall  cease  to  be  a  director.  The  assign- 
ment of  BeU  being  established,  be  ceased  t» 
be  a  bona  flde  holder  of  stock.  He  parted 
with  all  his  interest  In  sncb  atodc  for  ths 
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benefit  of  his  credlton,  and  until  }t  Is  shown 
that  his  creditors  have  been  aatisfled,  and 
this  stock,  or  some  of  It,  remains  undisposed 
of,  the  presumption  that  he  is  no  longer  a 
bona  flde  stoclifaolder  will  prevail.  Such  a  case 
Is  radically  differeat  from  the  <me  where  stoclE 
Is  hypottiecated  to  secure  a  loan  W  other  like 
indemnity.  But  besides  the  certain  result 
Jnst  established,  the  like  must  follow  f^m 
ttie  fkct  that  Bell  Immediately  fled  from  the 
state.  To  insist  upon  It  that  he  continued 
to  be  a  director  after  this  act  would  be  a 
most  flagrant  perrerslon  of  every  principle 
of  the  law.  Besides,  the  twentieth  section 
anticipates  this  condition,  and  provides  that, 
when  any  vacancy  shall  occur  "by  death, 
resignation,  removal  or  otherwise,  It  shall 
be  filled  for  the  remainder  of  the  year  In 
snc^  manner  as  may  be  provided  for  by  the 
by-laws  of  the  said  company."  I  think  the  pro- 
visions of  the  law  are  so  broad  as  to  fully 
comprehend  this  case,  and  to  exclude  Bdl 
from  the  directorship  de  t&cto  as  well  as 
de  jure.  To  say  that  when  a  stockholder 
and  director  has  gone  Into  bankruptcy,  and 
voluntarily  made  an  assignment  of  all  his  In- 
terests, and  fled  the  state,  he  can  be  re> 
garded  as  a  bona  fide  shareholder  and  direct- 
or, would  be  extremely  Inconsistent,  and 
open  the  way  for  innumerable  frauds.  In 
some  respects,  at  least,  as  Mr.  Justice  De- 
pue  shows,  in  the  case  to  which  reference 
vrtll  hereafter  be  made,  the  law  requires  and 
deals  with  actualities,  not  with  shadows; 
with  facts,  and  not  with  fiction;  and  it  often 
happens  that  this  principle  may  be  invoked 
by  one  class  of  creditors  against  another 
when  the  debtor  would  not  be  heard  as 
against  the  latter.  Therefore,  Bell  not  be- 
ing a  director,  and  the  statute  expressly  re- 
quiring three,  can  the  two  remaining  direct- 
ors execute  a  mortgage  upon  lands  or  goods 
and  chattels  which  will  give  the  holders 
thereof  priority  over  the  things  mortgaged 
to  the  claims  of  jgeneral  creditors?  It  will 
be  seen  that  the  question  is  not  whether  or 
not  the  company  itself  is  estopped  n-om  set- 
ting up  the  illegality  or  voidable  nature  of 
the  act,  but  whether  general  creditors  are 
estopped  from  so  6<Aag.  They  have  a  right 
to  rely  upon  the  provldons  of  the  act  It 
is  their  only  protection.  The  general  cred- 
ItOTs  have  a  right  to  rely  upon  the  statute, 
which  requires  three  directors,  who  are  Ixxia 
flde  stockholders,  to  manage  the  affatars  of 
the  company  for  their  benefit  They  are  en- 
titled to  the  advice,  sklir,  and  Judgment  of 
Hiree.  The  statute  has  assured  them  of  this 
safeguard.  The  statute  declares  that  every 
such  corporation  shall  be  managed  by  a 
board  of  directors,  consisting  of  not  less 
than  three  bona  fide  shareholders.  Would 
it  be  at  an  reasonable  or  Just  for  the  court 
to  say,  in  the  face  of  the  statute,  that  a 
board  may  consist  of  two  directors  only? 
There  is  no  authority  for  such  an  assump- 
tion of  power;  If  a  board  be  constituted  of 
three,  and  one  of  them  ceases  to  be  a  dl- 
v.28A.no.l3— 46 


rector  for  any  reoaon  whatever,  there  is  no 
longer  such  a  board  of  directors  as  the  stat- 
ute contemiriates,  and  cannot  be  imtll  the 
provisions  of  the  act  for  such  emergency  are 
complied  with;  that  is,  the  election  of  a 
new  director  by  'the  remaining  members  of 
the  board.  This  the  twentieth  section  of  the 
statute  provides  for.  This  certainly  would 
be  the  result  in  case  of  the  death  or  resigna- 
tion of  one  of  three  members  of  the  board. 
I  presume  this  wUl  not  be  disputed  by  any 
one.  The  Insistment  that  in  such  case  the 
company  could  transact  no  business  wtiat- 
aoevet  does  not  by  any  means,  follow.  The 
ordinary  Internal  affairs  of  such  corporation 
under  such  circumstances  would  be  carried 
on  by  necessity  as  well  as  by  fair  Implica- 
tion. Such  necessity  would  be  of  brief  dura- 
tion, for  the  statute  provides  that  tiie  re- 
maining members  of  the  board  may  elect  a 
new  director.  To  say  that  in  case  of  death 
or  removal,  or  where  one  director,  In  any 
event  ceases  to  be  such,  there  is  stIU  a  de 
facto  board  which  may  perform  all  of  the 
duties  devolving  upon  a  board  of  directors, 
whether  It  pertain  to  the  indoor  or  outdoor 
management  of  the  cwporation,  Is  equiva- 
lent to  saying  that  one  individual  stock- 
holder could  prc^^erly  act  as  a  director,  and 
be  regarded  by  the  outside  world  as  being 
a  de  facto  corporation.  Under  such  circum- 
stances, it  seems  to  me  that  it  will  not  do 
for  the  courts  to  allow  the  continuing  mem- 
bers of  a  board  to  despise  or  set  at  naught 
the  solemn  provisions  of  the  law,  which 
were  enacted  for  the  protection  of  the  public 
against  fraud  and  wrongdoing. 

I  iMnk  this  case  Is  clearly  within  the  ex- 
ceptions so  fully  conaidwed  by  Mr.  Justice 
Pepue  in  the  case  of  Water  Co.  v.  De  Kay, 
36  N.  J.  Bq.  648,  with  respect  to  the  rights 
and  obligations  of  those  dealing  with  such 
corporation  In  matters  pertaining  to  the  in- 
ternal or  external  affairs  of  the  corporation. 
With  respect  to  the  latter  he  says  (page  568): 
"In  all  the  external  circumstances— compe- 
tent legislative  authority,  an  organisation  de 
facto,  dhrectors  and  officers  de  facto,  the  cor- 
porate seal  afiBxed,  with  the  secretairy's  oath 
that  It  was  legally  affixed— the  transaction 
was  proved  legal  These  are  matters  which 
persons  dealing  in  corporate  securities  are 
bound  to  take  notice  of.  "Hie  imp«'fecttons 
arose  from  the  omission  of  acts  which  the  di- 
rectors should  have  done  in  the  man^igement 
of  the  private  business  of  the  company. 
Those  are  the  matters  with  respect  to  which 
third  persons  are  not  obliged  to  be  informed. 
Finding  the  power  to  make  the  mortgage  in 
the  charter,  and  that  the  power  might  be 
mode  complete  on  certain  conditions  to  be 
performed  by  the  corporation  in  the  manage- 
ment of  Its  Internal  affairs,  third  persons 
would  be  Justified  in  assuming  that  such  con- 
ditions had  been  compiled  with,  and  that 
everything  had  been  done  by  the  corporation 
or  Its  directors  which  was  necessary  to  vali- 
date the  securities  bafore  they  were  put  in 
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circuUitlon.  Am  against  a  bona  fide  holder, 
who  has  taken  it  upon  the  faith  that  the  se- 
curity is  what  it  appears  to  be,  a  corporation 
cannot  defend  on  the  ground  of  such  omis- 
sion on  its  part,  or  by  its  directors."  In  tbis 
case  the  court  distinctly  held  that  It  was  in- 
cumbent upon  those  dealing  with  pretended 
corpora/tions  to  loiow  that  there  was  a  de 
facto  «orporation  and  a  de  facto  board  of  di- 
rectors. Certainly,  there  must  be  such  nom- 
ber  acting,  or  who  axe  apparently  clothed 
with  authority  to  act,  in  order  to  constitute 
even  a  de  facto  board. 

So  much  Willi  respect  to  tbe  general  funda- 
mental principles 'in  the  interpretation  and 
application  of  statutory  iHrovisions  to  the  case 
in  hand.  Nor  have  I  been  able  to  find  any 
authority,  after  the  moat  careful  and  exten- 
sive research,  which  in  any  wise  questions 
the  conclusions  to  "which  I  have  been  led; 
but  my  investigati<»i8  have  guided  me  to  au- 
thorities directly  in  point,  which  very  fully 
support  ilie  views  above  expressed.  The 
first  to  which  I  would  refer  Is  that  of  Coryell 
V.  President,  etc.,  9  N.  J.  Eq.  457,  in  which 
the  chancellor  announced  the  following  doc- 
trine: "Where  tho.' charter  of  a  company  re- 
quired five  managers  to  constitute  a  quorum, 
and  there  were  but  four  present  when  a  reso- 
lution was  passed,  authorizing  the  execution 
of  a  mortgage,  the  mortgage  Is  null  and  void, 
from  the  fact  tlrnt  it  never  received  tiie 
sanction  of  the  board  of  directMs."  In  Kup- 
fer  T.  South  Parish:  of  Augusta,  12  Mass.  185, 
tlie  court  said:  "Where  a  parish  appointed  a 
committee  of  three  to  build  a  meeting  house, 
a  contract  made  by  one  of  the  number  was 
not  binding  on  the  parish."  In  this  case  ma- 
terials were  furnished,  and  the  parish  bad 
the  benefit  of  them.  In  the  case  of  Beatty 
v.  Insurance  Co.,  2  Johns.  109,  110,  it  was 
held  that  "where  tbe  act  incorporating  an  in- 
surance company  provides,  that  no  losses 
shall  be  settled  or  paid  without  the  approba- 
tion of  at  least  four  of  the  directors,  with  tiie 
president  or  two  assistants,  or  a  pi'imlity  of 
them,  the  acceptance  of  an  abandunmcHit  by 
the  assured  for  a  total  loss  will  not  be  valid 
or  binding  on  the  company,  unless  it  appear 
to  have  been  done  at  a  board  of  directors, 
constituted  according  to  the  act,  and  by  a 
majority  of  them  present.  A  body  corporate 
can  act  only  in  the  mode  prescribed  by  the 
law  creating  sudt  corporation." 

But  if  it  should  be  considered,  in  such 
cases,  that  persons  entering  into  contracts 
bona  fide,  and  for  a  valuable  consideration/ 
with  one  or  two  Individuals  claiming  to  be  a 
board  of  directors,  then  a  furthCT  question 
arises  upou  the  facts  before  me,— whether  or 
not  these  conveyances  were  taken  bona  fide 
and  without  notice.  I  think  that  the  holders 
of  them  are  clearly  chargeable  with  notice 
of  the  situation.  The  facts  very  fully  sus- 
tain this  view.  All  of  the  parties  Interested 
lived  in  Trenton,  and  in  the  same  immediate 
vicinity.  The  records  of  tbe  mortgages  and 
of  the  other  instruments,  as  well  as  the  ad- 


miasioos  of  counsel  upon  the  argument,  all 
sustain  this  view.  Bell  made  an  assignment 
In  June,  1891.  Tbe  assignment  was  recorded 
on  the  6th  day  of  July  following.  About  \bt 
same  time,  the  inventory  of  the  assignee  and 
tbe  three  appraisers  was  filed  in  the  surro- 
gate's office.'  As  stated  above.  Bell,  imme- 
diately after  making  this  assignment,  fled 
from  the  state,  and  has  never  been  heard  of 
since  by  any  one  who  Is  Intsested  in  the  de- 
fendant company.  The  mortgage  of  the 
bank  was  dated  more  Hum  four  months  aft- 
erwards, and  was  not  recorded  until  about 
five  months  after  the  assignment  The  chat- 
tel mortgages  were  made  and  delivered  about 
fourteen  montlis  after  the  assignment  When 
the  public  nature  of  such  an  assignment  is 
considered, — ^tbe  recording  of  the  asdgnment 
in  the  sm-rogate's  oflice  and  in  the  clerk's  of- 
fice, both  offices  for  the  keeping  of  public 
records,  and  the  advertisements  and  notices 
required  to  be  given  by  the  assignee,  and  the 
numerous  creditors  interested,— and  the  na- 
ture of  the  interests  of  the  mortgagee  taken 
into  account,  together  with  the  vigilance 
which  ordinarily  prudent  men,  undtf  such 
circumstances,  give  to  their  own  private  af- 
fairs. It  is  impossible  to  believe  that  they  did 
not  know  that  Bell  had  ceased  to  be  a  direct- 
or, and  consequently  that  there  was  no  board 
of  directors.  The  presumption  Is  so  strong 
that  it  must  stand  against  them  until  they 
overcome  It  by  direct  proof.  It  was  urged 
upon  the  argument  that  notwithstanding  the 
assignment  Bell  still  had  some  interest  in  the 
things  assigned,— that  is,  that  afto:  the  pay- 
ments of  the  debts,  if  any  of  his  estate  re- 
mains, such  estate  was  his,— and  tiiat  because 
of  this  fact  he  might  be  considered  to  have 
sufficient  interest  to  enable  him  to  be  a  di- 
rector. When  bis  own  statements  in  the  as- 
signment, together  with  the  Inventwy,  come 
to  be  considered,  saying  nothing  about  Us 
flight  it  becomes  most  manifest  that  the 
most  fertile  imagination  would  not  expect 
the  smallest  equity  to  his 'own  profit  result- 
ing from  the  legal  process  which  he  had  In- 
augurated. Coming  to  the  conclusion  that 
tbe  mortgages  cannot  be  sustained,  it  is  un- 
necessary tor  me  to  determine  the  question 
which  was  debated  with  respect  to  the  priw- 
ity  of  the  one  over  the  other,  as  against  tbe 
goods  and  chattels. 


(St  N.  J.  B.  4M 

ALPAUOH  V.  WILSON. 

(Court  of  Chancery  of  New  Jersey.     March  9, 

1891.) 

LtMiTATioM  or  Actions— ScsPBSisiox— CovsB- 

TUKE. 

Limitation  does  not  ran  during  the  cover- 
tare  on  the  note  of  a  husband  to  his  wife. 

Bill  by  BUzabeth  C.  Wilson,  for  whom,  on 
h&e  death,  was  substituted  Charles  Alpaugfa. 
executor  of  her  wUI,  against  Richard  H.  Wil- 
son, executor,  etc.,  on  a  promisstHy  note 
Decree  for  complainant 
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R.  S.  Kuhl,  tor  complainant  Oharles  S. 
Skillman,  for  defendant 

BIRD,  y.  O.  Mrs.  Wilson  brings  thla  snlt 
against  the  executors  at  the  last  will  and 
testament  of  her  late  husband,  to  recover 
the  amount  claimed  to  be  due  npon  a  prom- 
iaaoey  not^  given  by  him  to  her  on  the  2d 
day  of  April,  1883.  The  principal  defense  In 
this  suit  Is  the  statute  of  limitations.  The 
parties  to  the  transaction  being  husband  and 
wife,  It  must  be  determined  whether  or  not 
the  statute  applies.  I  think  that  it  to  not 
serlouslj  disputed  but  that  under  the  com- 
mon law,  the  wife  could  not  maintain  an  ac- 
tion against  her  husband,  for  the  reason  that 
In  legal  contemplation  they  were  one;  nor 
has  It  been  successfully  maintained  that  this 
unify  has  been  severed  by  Implication,  under 
any  acts  of  the  legislature  respecting  mar- 
ried women.  Such  acts  being  in  derogation 
of  the  common  law,  all  courts  have  persist- 
ed in  a  strict  construction  of  them.  The 
true  view  has  been  clearly  expressed  by  Chief 
Justice  Beasley  in  Gray  v.  Gray,  39  N,  J. 
Eq.  511,  512.  This  view  was  considered  con- 
trolling in  Teomans  v.  Petty,  40  N.  J.  Eq. 
495,  4  Atl.  631.  See,  also,  Bamett  v.  Hars- 
barger  (Ind.  Sup.)  6  N.  B.  718;  Dice  v.  Irvln 
(Ind.  Sup.)  11  N.  E.  488;  Second  Nat  Bank 
T.  Merrill,  etc.,  Iron-Works  (Wis.)  50  N.  W. 
505.  The  court  hajg  therefore  to  dispose  of 
sach  questions  as  Justice  and  equity  may 
require,  according  to  the  general  rules  which 
have  long  been  established  for  its  guidance. 
Doubtless,  many  cases  may  be  presented 
which  would  be  attended  with  such  circum- 
stances of  laches,  unfairness,  or  uncertainty 
as  would  Justify  the  court  In  rejecting  them. 
That  the  testatwr  received  the  ^00  has  be«i 
established  beyond  question  by  the  produc- 
tion of  a  note  for  that  amount  vrtth  his  sig- 
nature. Nothing  has  been  shown  to  raise 
the  slightest  presumption  that  the  note  was 
ever  surrendered,  or  that  any  portion  of  It 
has  been  paid.  I  think  that  the  complain- 
ant is  entitled  to  the  amount  of  principal 
mentioned  In  the  note,  with  Interest,  and  to 
be  paid  by  the  executors  out  of  the  estate 
in  the  ordinary  course  of  administration,  to- 
gether with  her  costs. 


KBAKNS  V.  EDWARDS. 
(Supreme  Court  of  New  Jersey.     Jan.  6,  1894.) 

Klections  and  Voters  —  Recount  —  Powbr  o» 
Court— Iktentios  op  Voteh. 
1.  P.  L.  3880,  p.  229,  providing  that,  when 
any  candidate  for  member  of  the  senate  or  as- 
sembly sliall  have  reason  to  believe  tliat  an  er- 
ror has  been  made  by  any  board  of  election  or 
canvassers  in  counting  the  ballots,  a  justice  of 
the  snpreme  court  may  order  a  recount,  and  re- 
voke the  certificate  of  election  already  issued, 
and  issue  another  to  the 'person  found  to  have 
received  a  majority  of  votes,  merely  auttiorizes 
the  ministerial  act  of  a  recount,  but  does  not 
confer  authoritv  to  determine  judicially  the 
legality  of  any  ballot  cast 


2.  Tinder  Act  1890  (P.  L.  398),  (  89,  provid- 
ing that  if  any  ballot  voted  at  any  election  shall 
have  thereon  any  device  whereby  it  can  he  iden- 
tified, such  ballot  shall  be  absolutely  void,  the 
intention  of  the  voter  cannot  be  considered,  in 
determining  the  legality  of  any  ballot  in  can- 
vassing the  same. 

Petition  by  William  J.  Kearns  to  contest 
the  Section  of  Thomas  P.  Edwards  as  mem- 
ber of  the  assembly,  and  for  the  Issue  to  peti- 
tioner of  a  certificate  of  electionu  Certificate 
refused. 

In  the  election  of  a  member  of  assembly 
for  the  seventh  district  of  Essex  county,  held 
on  November  7,  1893,  it  appeared,  by  the  re- 
ttum  of  the  cheers  of  election,  that  Thomas 
P.  EMwards  had  received  a  majority  of  24 
votes  over  William  J.  Kearns.  An  applica- 
tion was  made  to  Judge  Depue  for  a  recount, 
and  affidavits  were  presented  setting  forth 
that  he  had  good  reason  to  believe,  and  did 
believe,  that  errors  had  been  made  in  several 
boards  of  election,  within  the  district,  in 
Counting  the  votes,  whereby  the  result  of 
the  election  had  been  dianged,  specifying,  in 
detail,  that  a  certain  number  of  votes  In  cer- 
tain precincts  had  been  improperly  rejected 
or  counted.  An  order  for  a  recount  was 
made  ex  parte,  with  leave  to  apply  to  set  It 
aside.  Thomas  P.  Edwards  appeared  by  at- 
torney, and  objected  that  the  petition  stated 
no  facts  upon  which  the  petitioner  based  his 
belief,  and  showed  no  grounds  for  bdieving 
that  any  error  had  been  made  In  counting 
the  votes.  He  Insisted  that  the  order  made 
upon  such  a  petition  was  made  upon  no 
proofs  or  evidence,  and  that  it  was  defective, 
in  not  setting  out  an  adjudication  by  the  Jus- 
tice that  the  petitioner  had  reason  to  believe 
that  an  error  had  been  made.  The  petition 
was  held  to  be  sufficient,  and  the  orA&r  sus- 
tained. A  recount  was  directed  to  be  made, 
under  the  supervision  of  Judge  Child.  The 
votes  were  counted,  and  testimony  was 
taken,  and  it  appeared  that  15  ballots  having 
the  name  "William  J.  Keares"  printed  upon 
them,  instead  of  "William  J.  Kearns,"  had 
been  rejected  by  the  election  officers,  and 
about  50  others  of  the  same  kind  had  be«n 
accepted  In  other  precincts.  There  were 
other  ballots  questioned  for  various  reasons, 
but  the  case  turned  upon  the  rejection  of  the 
Keares  ballots;  and  Mr.  Kearns'  counsel  In- 
sisted that  there  had  been  merely  a  printer's 
error,  which  should  be  disregarded,  and  that 
the  ballots  should  have  been  counted,  and 
that  tf  they  had  been  It  would  have  changed 
the  result 

Samuel  Kallsch,  for  petitioner.  Joseph  L. 
Munn,  for  resi)ondent 

DEPUE,  J.  I  have  the  papers  here,  In  the 
matter  of  the  recoimt  in  the  Kenms-Ed  wards 
contest  I  commenced  the  examination  of 
the  ballots  that  were  specifically  objected  to 
for  several  reasons  applicable  to  the  ballots 
themselves,  but  was  very  so«n  confronted 
with  ..the  consideration,  of   the   law   under 
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which  this  proceeding  was  had,  and  the  ex- 
tent to  which  a  Justice  of  the  supreme  court 
is  authorized  to  enter  upon  an  Investigation 
of  this  kind,  and  soon  concluded  that  the 
law  would  apply  to  those  ballots  on  which  th^ 
name  "Keares"  appears  as  well  as  to  other 
ballots.  The  constitution  provides.  In  the 
second  paragraph  of  section  4,  art  4,  that 
each  house  shall  be  the  Judge  of  the  election, 
qualification,  and  return  of  its  own  members. 
The  constitution  having  conferred  upon  the 
legislative  depai-tment  the  power  to  Judge, — 
that  is.  Judicially  determine.— it  would  not  be 
competent  for  the  legislature  to  confer  that 
authority  on  the  Judicial  department  of  the 
government  Nor  does  the  act  of  1880,  nnder 
which  this  proceeding  is  bad,  purport  to  con- 
fer any  such  authority  on  a  Justice  of  a  su- 
preme court  The  language  of  the  act  is  as 
follows  (P.  L.  1880,  p.  229):  "That  whenever 
any  candidate  at  any  election  in  this  state  far 
member  of  the  senate  or  member  of  the  as- 
sembly shall  have  reason  to  believe  that  an 
error  has  been  made  in  any  board  of  election 
or  of  canvassers  in  counting  the  vote  or  de- 
claring the  result  of  such  election,  whereby 
the  result  of  such  election  has  been  changed, 
sudi  candidate  shall  within  ten  days  after 
such  election,  be  emiMwered  to  apply  to  any 
Justice  of  the  supreme  court  of  this  state, 
who  shall  be  autbcM-lzed  to  order  and  cause  a 
recount  of  such  votes  to.  be  publicly  made 
under  the  direction  of  the  court,  by  the  county 
clerk  or  6u<:h  other  officer  as  the  said  Justice 
may  designate,  after  due  notice  to  the  parties 
interested,  of  the  time  and  place  of  such  re- 
count; and  if  it  shall  appear  upon  such  re- 
count of  the  ballots  cast  at  such  election, 
that  an  error  has  been  made  suffld^it  to 
change  the  result  of  such  election,  as  de- 
clared by  any  board  of  canvassers,  then  such 
Justice  of  the  supreme  court  shall  be  author- 
ized and  empowered  to  revoke  the  certificate 
of  election  already  issued  to  any  person  as 
member  of  the  senate  or  member  of  the  as- 
sembly, and  shall  order  to  be  issued  <n  its 
place  another  certiflcate,  duly  attested  under 
the  seal  of  the  county,  to  the  party  who  shall 
be  found  to  have  received  a  majority  of  the 
votes  cast  at  such  election,  which  latter  cer- 
tificate shall  supersede  all  others,  and  entitle 
the  holder  thereof  to  the  same  rights  and 
privileges  as  a  member  of  the  senate  or 
member  of  the  assembly,  as  if  said  certificate 
had  been  Issued  by  the  county  board  of  can- 
vassers." Now,  the  language  of  that  act  Is 
pertecOy  dear.  It  authorized  simply  the 
performance  of  the  ministerial  act  of  a  re- 
count, a  re-examtnatlon,  a  redetermination  of 
the  result  of  an  inspection  of  the  baUotd 
cast,  and  does  not  purport  in  any  wise, .  to 
confer  upon  a  Justice  of  the  supreme  court 
any  Judicial  function  to  determine  who  has 
been  dected,  nor  does  It  confer  upon  him 
pow^r  to  take  testimony.  Q>e8timony  was 
taken  in  tills  case,  but  it  was  wliolly  extra- 
Judidal,  and  the  evidence  taken  at  the  bear- 
ing must  be  taken  to  be  an  extrajudidal  act 


Cte  tma  subject  I  also  refer  to  State  t.  Fram- 
bach,  47  N.  J.  Law,  85.  The  language  used 
in  the  headnotes  Is  that  a  Justice  of  the  su- 
preme coiu^  has  no  rig^t  to  take  evidence  to 
determine  tf  the  ballot  boxes  have  been  tam- 
pered with,  but  has  power  only  to  count  the 
votes  he  finds  in  the  boxes,  to  ascertain  who 
received  a  majority  of  votes  cast  The  opin- 
ion is  by  Judge  Paricer,  and  is  directly  to  the 
point  Indicated  from  the  abstracts  I  have 
read  from  the  headnotes.  This  is  the  lan- 
guage of  the  Judge  at  the  dose  of  his  opinion: 
"The  legislature  could  not  Invest  a  Justice  of 
the  supreme  court  with  the  power  of  deter- 
mining the  dectlon  of  a  member  o£  assem- 
bly. The  duties  of  the  Justice  who  makes 
the  recount  under  the  law  are  only  ministe- 
riaL  He  has  no  right  to  take  evidence  for 
the  purpose  of  determining  whether  the  bal- 
lots have  been  tamp^ed  with.  He  has  au- 
thority merely  to  count  the  ballots  he  finds 
In  the  boxes,  for  the  purpose  of  ascertaining 
who  has  a  majority  of  the  votes  cast."  It  is 
a  pure  ministerial  duty,  and  is  not  to  b^  de- 
termined on  the  evidence  produced  before 
him. 

Now,  in  making  this  recount,  of  course,  the 
ballot  reform  act  must  control;  and  I  may  re- 
mark, before  I  turn  to  the  consideration  of 
this  act  that  the  prindple  of  law  that  gov- 
erned the  court  in  the  Judicial  determination 
of  the  fact  of  an  election— that  Is,  that  the 
court  from  the  evidence  taken,  should  en- 
deavcnr  to  ascertain  what  the  intention  of  the 
dector  was,  and  grive  effect  to  it  if  possible- 
has  been  completdy  overthrown  by  the  pro- 
visions of  the  ballot  reform  act  The  ques- 
tion of  intention  that  formerly  entered  into 
the  Judicial  determination,  on  evidoice,  of 
the  fact  of  an  election,  has  been  entirely 
eliminated  from  the  ballot  reform  act,  and 
the  form  in  which  the  dector  is  to  express 
his  Intention  is  prescribed  by  the  language 
of  the  act;  and  it  is  not  competent  for  the 
court— if  it  was  oomi>etMit  for  the  court,  Ju- 
dldally,  to  determine  Hxia  matto*,  and  take 
evidence— to  depart  from  the  ^ascriptions  of 
this  act;  otherwise,  the  act  would  be  re- 
pealed. The  fundamental  prindple  that  lies 
at  the  bottom  of  the  ballot  reform  act  and 
the  principle  on  which  it  rests,  is  secrecy  in 
the  preparation  and  casting  of  the  ballot  by 
the  voter,  in  order  to  obviate  those  evils  that 
were  regarded  as  of  so  much  magnitude  aa 
to  require  the  extraordinary  int»ferrace  of 
the  legislature;  that  is,  the  intimidation  of 
the  voter,  and  the  extraordinary  influence 
brought  to  bear  on  an  dector.  If  the  provi- 
sions of  this  act  on  that  subject  con  be  set 
aside  by  the  a&cera  on  a  recount  the  act  in- 
stead of  accomplishing  the  results  contem- 
plated by  the  legislature,  would  only  moke  it 
more  certain  that  all  detection  of  these  U>- 
fiuenoes  would  be  prevented  by  the  secrecy 
with  which  the  conduct  of  an  dector  Is  re- 
quired to  be  regarded.  Now,  tlie  sections  of 
the  act  in  relation  to  this  subject  are  the 
thirty-ninth,  the  sixty-fourth,  and  the  sixty- 
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fifth  sections,  fbond  la  P.  L.  1890,  p.  39S.  I 
would  say  tbat  an  eariler  section  provides  for 
the  preparation  of  the  ballots  by  the  county 
clerk.  The  sixty-fourth  section  provides  for 
the  mode  In  which  they  shall  be  printed,  and 
makes  It  a  penal  offense  to  violate  the  provi- 
sions of  that  section.  So  careful  was  the 
legislature  with  regard  to  the  integrity  of 
the  facial  ballot,  and  of  fixing  by  legislative 
prescription  the  forms  and  the  contents  of 
the  ballots,  that  It  made  it  an  Indictable  of- 
fense for  the  printer  to  depart  from  the 
methods  prescribed  by  the  act.  Theo  yon 
come  to  the  thirty-ninth  section,  which  is 
wlmlly  independent  of  the  intention  of  the 
elector,  and  dependent,  wholly,  on  the  fact 
that  the  ballot  contains  on  it  a  designation  or 
device  other  than  that  permitted  by  the  act, 
whereby  said  iMiUot  can  or  may  be  identified. 
Now,  the  sixty-fifth  section  of  the  act,  which 
makes  it  a  penal  offense  for  the  voter  to 
place  on  his  ballot  any  mark,— anything 
wliich  wonld  Indicate  how  he  voted,— con- 
tains language  entlrtiy  differoit  from  that 
contained  in  the  section  to  wliidi  I  Iiave  jnst 
referred.  The  section  I  tiave  refored  to 
refers  to  the  condition  of  the  ballot  which 
shall  prevent  Its  being  counted,  and  the  sec- 
tion to  which  I  am  about  to  refer  makes  it  a 
penal  offense  for  any  person  to  mark  his  bal- 
lot. The  language  of  the  sixty-fifth  section 
is:  "Tbat  If  any  person  shall  write,  paste  or 
otherwise  place  upon  any  official  ballot  or 
envelope  any  maik,  sign  <»:  device  of  any 
kind  as  a  dlsttngnishing  mark  whereby  to  in- 
dicate to  any  member  of  any  election  board 
or  oth^  person  how  any  voter  has  voted  at 
any  electl<»,  or  If  any  person  shaU  induce  or 
attempt  to  induce  any  voter  to  write,  paste 
or  otherwise  place  on  his  ballot  or  envelope 
any  mark,  sign  or  device  of  any  kind  as  a 
distingniahing  mark  l>y  wUdi  to  indicate  to 
any  member  of  any  election  board  or  other 
person  how  such  voter  has  voted,  or  shall  en- 
ter Into  an  attempt  to  form  any  agreement  or 
otmspiracy  with  any  other  person  to  induce 
or  attempt  to  induce  voters  or  art*  Toter  to  so 
place  any  distlngaishing  mark,  sign  or  device 
<m  bis  ballot  or  envelope,  whether  or  not 
said  act  be  committed  or  attempted  to  be 
ctHnmitted,  such  person  or  persons  so  offend- 
ing shall  be  guilty  of  a  misdemeanor,  and  be- 
ing thereof  convicted,  shall  be  punished  by 
fine  not  exceeding  five  hundred  dollars  or 
imprisonment  not  exceeding  one  year,  or 
botb,  at  the  discretion  of  the  court"  "Where- 
by to  indicate"— Indicating  a  purpose  on  the 
part  of  the  elector  to  mark  his  ballot— where 
to  Indicate  how  lie  should  vote.  Tbat  Is  the 
section  that  makes  it  an  indictable  offense 
to  do  that  act.  But  the  language  of  the 
thirty-ninth  section  is  entirely  different 
That  provides:  "That  if  any  ballot  voted  at 
any  electlcm  shall  liave  thereon,  either  on  Its 
face  or  back,  any  mark,  sign,  designation  or 
device-  other  than  is  permitted  by  this  act, 
whereby  snch  ballot  can  or  may  be  identt- 


fled  or  distinguished  flrom  other  ballots  cast 
at  such  election,  soch  ballot  shall  be  absolute- 
ly void  and  shall  not  be  canvassed  or  connt- 
ed  for  any  candidate  named  thereon;  and  if, 
on  the  face  or  back  of  any  env^ope  inclosing 
any  ballot,  -  there  shall  be  any  mark,  sign, 
designation  or  device  whatsoever,  other  than 
Is  permitted  by  this  act,  whereby  such  en- 
velope can  or  may  be  Identified  or  dlstln- 
gaished  from  any  other  official  mvelope  used 
at  such  election,  the  ballot  inclosed  in  such 
envelope  shall  be  absoluiely  void  and  shaU 
not  be  counted  for  any  candidate  named 
Thereon."  Now,  wherever  a  ballot— no  mat- 
ter how  bcmest  the  Intention  of  the  voter 
may  be— wherever  the  ballot  contains  on  Its 
&ce  or  (m  its  bade,  or  mi  any  part  of  it,  any- 
thing whereby  the  ballot  itsdf  can  or  may  be 
identified,  etc.,  the  section  I  have  Just  re- 
ferred to  prevents  its  being  canvassed  or 
ooonted.  This  section  of  the  act  clearly 
overcomes  and  supersedes  the  common-law 
rule  with  regard  to  a  determination  of  the 
result  by  extraneous  evidence.  I  am  speak- 
ing now  only  of  the  counting  boards,  and  of 
the  canvassing  and  counting  of  the  votes, 
declaring  the  result  It  supersedes  wholly 
the  Common-law  rule  of  ascertaining,  if  pos- 
sible, what  the  intention  of  the  vot^r  was. 

I  may  say  that  in  counsel's  brief  a  number 
of  cases  are  referred  to,  and  almost  all  of 
them  that  are  based  on  the  legislative  provi- 
sions analogous  to  this  section  are  cases  de- 
pendent on  a  Judicial  determination.  Where 
it  appeared  that  no  person  of  the  name  re- 
sided in  the  legislative  district,  the  court 
took  those  facts  to  ascertain  the  intention  ot 
the  elector.  That  principle,  in  my  Judgment, 
had  been  entirely  superseded  by  the  provi- 
sions of  the  ballot  reform  act  Bvai  if  the 
provisions  of  this  act  gave  the  court  power 
to  act.  It  was  intended  that  the  court  must 
assume  innocence  with  r^:ard  to  the  appear- 
ance of  these  ballots,  and,  in  the  absence  of 
proof,  must  regard  them  as  legal.  That 
prindide  would  undoubtedly  apply  to  a  case 
where  a  voter  was  under  prosecution,  imder 
the  sixty-fifth  section  of  the  ballot  reform  act, 
for  iriadng  a  mark  or  device  on  his  ballot, 
whereby  to  Indicate  how  he  had  voted;  but 
it  Is  perfectly  manifest  Oat  It  is  inapplicable 
to  the  thirty-ninth  section,  and  cannot  be  ap- 
plied to  ttiat  section  without  overturning  the 
entire  prindple  of  the  ballot  reform  act.  If 
tbat  were  to  apply  to  ballots  misprinted,  it 
wonld  apidy  to  almost  all  the  ballots  that  are 
cri(lclse4,  and  properly  critldsed,  in  other 
respects,  as,  for  Instance,  where  a  name  Is 
in  the  wrong  position,  upside  down,  or  where 
the  man  lias  written  the  name  in  different 
pencil,  or  written  "No  good"  on  the  ballot 
If  the  court  were  called  upon  to  attribute  all 
these  acts  to  a  legal  purpose,  and  therefore 
to  endeavor.  If  possible,  to  give  effect  to  an 
those  iMllots,  it  woifld  almost  folly  operate 
to  supersede  the  provisions  of  the  ballot  re- 
form act    There  will  be  no  certificate. 
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ATTOHNET  GENEHAL  «  rel.  WERTBk 

Governor,  t.  BOGEBS  et  al.* 

(Supreme  Court  of  New  Jereey.     Marcb  21, 

1801) 

Btati  Skn ate— Oroanizatios — Pbesidbkt — Quo 
Warbanto— JCKlSmCTION. 

l.Tho  eonrta  have  Jnriadlction  to  dedda 
whether  an  organization  of  the  aenate  haa  been 
made  in  Tiolation  of  the  constitution. 

2.  Quo  warranto  will  lie  to  determine  title 
to  the  office  of  president  of  the  senate,  it  being 
by  statute  made  applicable  to  every  case  in 
which  an^  person  nnlawfuUr  holda  "any  office" 
within  this  state. 

8.  Const  art.'  4,  |  2,  par.  2,  providing  for 
the  division  of  the  seats  of  the  senate  into  three 
eqnal  daises,  so  that  the  term  of  only  a  third 
-shall  expire  on  any  year,  at  which  time  their 
snccessora  shall  be  dected,  cannot  be  held  to 
make  the  aenate  a  permanent  body,  by  reason 
of  the  fact  tiiat  It  waa  taken  from  the  United 
States  constitution,  and  the  United  States  sen- 
ate had  theretofore  been  held  a  permanent  body, 
as  tlie  provision  which  made  auch  holding  pos- 
sible was  one  giving  to  the  United  States  senate 
an  always  existent  presiding  officer. 

4.  Const,  art.  4,  §  3,  provides  that  members 
of  the  aenate  and  assembly  shall  be  elected 
yearly,  and  that  the  two  houses  shall  meet  sep- 
aratdy  on  a  certain  day  after  the  election, 
when  the  legislative  year  shall  commence.  Sec- 
tion 2  provides  that  the  senate  shall  be  com- 
posed of  one  senator  from  each  county,  elected 
by  the  voters  of  the  county  for  three  years. 
Article  4,  I  2,  par.  2,  provides  for  the  division 
of  the  senators  into  three  classes,  so  that  one 
year  the  terms  of  the  members  of  one  dass 
shall  expire,  and  their  successors  be  elected, 
and  so  on  successively,  with  each  of  the  three 
classes.  Bevision^  p.  353,  {  85,  followed  for 
many  years,  provides  that,  in  tho  organistation 
of  the  senate  and  assembly,  certified  copies  of 
determination  of  dectiona  shall  be  taken  to  be 
prima  facie  evidence  of  the  right  of  persons 
therdn  mentioned  to  seats  in  the  house.  Held, 
that  the  aenate  was  not  a  continuous  body,  so 
that  a  newly-elected  member  could  not  enter 
it  till  his  title  had  been  passed  on  hy  the  old 
members,  but  that  it  expired  annually,  and  all 
menihers  took  part  In  ita  Organization.  Abbett, 
J.,  dissenting. 

Infonuatlcn  by  the  attorney  general,  <ni  the 
relation  of  George  I.  Werta,  governor  of  New 
Jersey,  against  Maurice  A.  Rogers  and  Rob- 
ert AdraJn,  to  determine  title  to  the  office  of 
president  of  the  senate.  Heard  on  rccwers 
and  redprocal  demurra«  of  respondents.' 
The  facts  are  substantially  as  follows: 
On  the  2lBt  day  of  February,  1894,  the  at- 
torney general  presented  to  this  court  the  pe- 
tition at  the  relator,  who  Is  the  governor  of 
the  state,  setting  forth  that  the  defendants 
each  dalmed  to  be  possessed  of  the  office  of 
pre8ld«it  ot  the  senate  of  New  Jersey,  with 
all  the  rights,  powers,  and  privileges  apper- 
taining to  that  office,  and  that  each  of  .them.  In 
pursuance  of  such  daim,  -is  actually  engaged 
In  exercising  the  functions  at  said  t^ce.  The 
petition  shows  that  the  Into'ests  of  the  peo- 
ple of  this  state  are  being  greatly  Imperiled 
by  these  c(»iflictlng  claims,  and  that  a  speedy 
determination  of  the  same  is  Imperatlvdy  de- 
manded, in  the  Interest  of  good  govemmeat 
and  pnblic  order.  On  the  filing  of  this  peti- 
tion, a  role  was  granted  requiring  the  de- 
fendants to  show  cause  before  this  court  why 
leave  should  not  be  given  to  the  attorney  gen- 

'  For  dissenting  opinion,  see  29  Atl.  173. 


eral  to  exhibit  an  information  in  the  nature 
of  a  quo  warranto  against  them,  and  each  of 
them,  for  usurping,  intruding  Into,  and  un- 
lawfully bedding  and  exercising  the  office  at 
president  ot  the  saiate  of  the  state  of  New 
Jersey.  Leave  was  also  given  to  all  parties 
to  take  affidavitB,  to  be  used  on  the  retom  of 
the  rule.  The  attorney  general  immediately 
gave  notice  to  both  defendants  of  the  taking 
ot  affidavits  before  a  supreme  court  commls- 
Bloper  on  the  24th  day  of  February  last  At 
the  time  designated,  both  defoidanta  appear- 
ed In  'parson  and  by  counsel,  and  the  exami- 
nation of  witnesses  was  proceeded  with.  On 
behalf  of  the  attorney  general  and  the  relator 
only  two  witnesses  were  examined.  They 
were  Samuel  C.  Thompson,  secretary  of  the 
body  which  elected  Robert  Adrain  president 
and  Wilbur  A.  Mott,  secretary  oC  the  body 
which  elected  Manrlce  A.  Rogera  Several 
witnesses  were  sworn  <hi  bdialf  of  Mamioe 
A.  Rogers,  and  one  <m  behalf  of  Rob»t 
Adrain.  The  testimony  waa  dosed  <»  Wednes- 
day, FelMHiary  28th,  and  ttie  parties  are  now 
here  to  presoit  their  case. 

The  state  of  facts  thus  exhibited,  in  so  far 
as  It  appears  to  be  pertinent  to  this  Inquiry, 
Is  as  follows:  A  short  time  before  3  o'dock 
on  the  afternoon  of  January  9th,  the  nine 
Democratic  h(dd-over  senators  assembled  In 
the  senate  chamber.  At  about  8  minutes  be- 
fore 3  o'dodc,  Samuel  C.  Tbmupson,  who  waa 
secretary  of  the  session  of  1883,  called  the 
senate  to  order,  and  Senator  Daly  offered  a 
resolution  naming  Robert  Adrain  as  presi- 
dent pro  tempore.  This  re8oluti<m  was  im- 
mediately adopted.  Robert  Adrain  tbeteup- 
on  took  the  chair,  and,  after  waiting  nntn  3 
o'dock  or  later,  ordered  a  roll  call  of  the  sen- 
ate. The  nine  senators  referred  to  alone  an- 
swered to  thehr  names.  There  was  then  an- 
other wait  of  8  or  4  minutes,  ending  in  an- 
other roll  caU.  To  this  tM  call,  also,  only 
the  nine  senatMS  •  referred  to  answered. 
Thereupon  Senator  Daly  mbved  a  recess  ot 
6  minutes,  which  motiem  was  adopted.  At 
about  15  minutes  past  3  o'dodL  the  senate 
came  to  orAer  again.  At  this  time  the  four 
bold'Over  Repablican  soiators,  accompanied 
by  the  seven  Republican  senators-dect,  ent»^ 
ed  the  chamber,  and  toaik  their  seats  on  the 
floor.  Immediately  after  the  Republican  sen- 
ators had  taken  their  seats,  Robert  Adrain, 
as  presiding  officer,  <xdered  another  TfM  cslL 
The  names  of  the  hold-over  senators,  both 
Republican  and  Democratic,  were  called.  At 
the  conduslon  of  the  call,  the  secretary  an- 
nounced, in  a  loud  tone  of  voice:  "Mr.  Presi- 
Aeat,  thae  are  thirteen  soiaton  present,  and 
have  answered  to  thdr  names."  Tbe  secre- 
tary testifled  that  he  believed  the  whole  IS 
did  answer  to  thdr  names.  He  did  not,  how- 
ever, swear  positively  that  they  did;  and  the 
evidence  given  by  other  witnesses  makes  It 
very  dear,  I  think,  that  they  did  not  How- 
ever, no  obJectlMi  was  made  by  anybody  to 
the  announcement  of  the  result  of  the  nffl 
call  by  the  secretary  as  above  m^itioDed,  and 
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the  presldmt  tbereupon  declared  that  there 
was  a  Quoram  present  No  objection  ap- 
pears to  have  been  made  by  anybody  to  this 
declaration.  While  this  roll  call  was  pro- 
ceeding, Senator  Stokes,  one  of  the  hold-over 
Republican  senators,  arose,  and  entered  a  pro- 
test against  the  organization  of  the  senate 
on  account  of  Its  having  been  effected  In  the 
absence  of  the  Republican  senators.  Senator 
Adraln  ruled  him  out  of  order,  (»  the  ground 
that  a  roll  call  was  In  progress.  At  the  con- 
clusion of  the  roll  call,  Senatw:  Adraln  rec. 
Ognlzed  Senator  Stokes,  and  the  latter  said 
he  arose  to  a  questloD.  of  the  highest  privi- 
lege, and  asked  Senator  Adraln,  as  presiding 
(^cer,  tf  the  usual  custom  would  be  follow, 
ed,  and  senators  admitted  on  their  creden- 
tials. Senate:  Adraln  replied  that  he  was 
only  one  of  the  body,  and  could  not  give  the 
desired  information.  Senator  Sklrm,  anoth- 
er of  the  Republican  h(dd-oT«:  senators,  then 
arose,  and  announced  to  Senator  Stokes, 
without  addressing  the  chair,  that  he  had  the 
credentials  and  affidavits  of  the  seven  newly- 
elected  Republican  senators.  At  that  point 
Senator  Adraln  stated  that  SenatM'  Daly  had 
a  resolution  which  he  thought  would  cover 
the  matter  and  give  the  information  desired. 
Thereupon  Senator  Daly,  one  of  the  Demo- 
cratic hold-over  senators,  offered  the  frflow- 
ing  resolutiom:  "Resolved,  that  all  certificates 
of  election  or  other  credentials  of  those  claim- 
ing seats  in  this  senate  by  virtue  of  the  elec- 
tion held  on  the  7th  day  of  November,  1893, 
together  with  all  protests,  petitions,  and  oth- 
er communications  or  papers  presented  to 
this  senate  concerning  its  membership,  be  in 
the  first  Instance  referred  to  a  special  com* 
mlttee  of  three,  to  be  appointed  by  the  presi- 
dent, which  committee  shall  report  up<Mi  the 
validity  of  such  credentials,  and  shall  make 
such  report  concerning  such  protests,  peti- 
tions, communications,  or  papers  as  shall  be 
necessary."  After  the  resolution  was  offw- 
ed,  Senator-Elect  Voorhees,  one  of  the  new- 
ly'^dected  Republican  senators,  arose  in  his 
seat,  and  attempted  to  address  t^o  chair, 
stating  that  he  claimed  his  rights  on  the  floor 
<rf  the  senate  as  senator-elect  from  the  coun- 
ty of  Union.  Senator  Adraln  refused  to  rec- 
ognize him,  and  ordered  him  to  take  his  seat 
Senator  Voorhees  declined  to  be  seated,  and 
Senator  Adraln  thereupon  directed  the  ser- 
geant at  arms  to  seat  him.  Senator  Voor- 
hees still  refused  to  be  seated,  and,  after 
some  further  protest,  invited  the  Republican 
senators  and  senators-elect  to  withdraw  to 
one  of  the  lobbies  of  the  senate  chamber, 
and  they  all  immediately  did  so.  No  notice 
was  taken  of  the  withdrawal  of  the  Repub- 
lican senators  by  the  nine  Democratic  sena- 
tors. Soon  after  such  withdrawal,  the  reso- 
lution last  offered  by  Senator  Daly  was 
adopted,  and  a  committee  on  credentials  ap- 
pointed. Immediately  after  such  appolnt- 
mrait.  Senator  Daly  arose,  and  presented  the 
credentials  of  Christopher  S.  Staats,  a  Demo- 
cratlo  senator-elect  from  the  county  of  War- 


ren. These  credentials  were  referred  to  the 
said  committee,  who  immediately  reported  fa- 
vorably upon  them,  and  Senate:  Staats  was 
thereupon  admitted,  sworn  in,  and  took  his 
seat 

Next,  a  resolution  was  passed,  as  follows: 
"Resolved,  that  no  one  shall  be  admitted  to 
membership  of  this  senate  except  on  motion 
made  for  his  admission,  and  its  adoption  by 
a  majority  of  the  qualified  and  admitted 
senators."  Senates'  Daly  then  offered  a  res- 
olution "that  the  officers  of  the  session  of 
1893  be,  and  the  same  are  ho-eby,  appointed 
officers  of  this  session,  to  hold  untU  further 
Orders  shall  be  made  concerning  their  posi- 
tions by  the  vote  of  a  majority  of  the  quail- 
fled  and  admitted  meml>ers  of  the  senate." 
After  the  passage  of  this  resolution.  Senator 
Daly  offered  the  following:  "Resolved,  that 
the  president  pro  tempore  of  this  senate  shall 
hold  said  office  of  president  until  his  successor 
shall  be  elected  by  the  votes  of  a  majority  of 
the  qualified  and  admitted  members  of  the 
senate."  This  resolution  was  also  adopted.  A 
number  of  the  old  officers  thereupon  took  the 
oath  of  ^office.  The  president,  however,  does 
not  seem  to  have  done  so.  This  body,  thus  or- 
ganized, continued,  in  session  some  time  af- 
ter the  passage  of  these  resolutions,  and 
transacted,  or  attempted  to  transact,  con- 
siderable business.  Among  other  things,  it 
appointed  a  committee  to  wait  upon  the  gov- 
ernor, and  inform  him  that  the  senate  had 
organized.  It  also  directed  the  secretary  of 
the  senate  to  inform  the  house  of  assembly 
that  the  senate  had  organized.  It  also  passed 
a  resolution  adopting  the  rules  of  the  senate 
of  1893  for  its  guidance,  and  received  and 
reff  rred  to  committees,  when  appointed,  three 
or  four  legislative  bills.  Ever  since  said  or- 
ganization, or  attempted  organization,  this 
body  has  met  as  a  senate,  at  Intervals  of  not 
more  than  three  days  each.  Its  presiding 
officer  has  always  be^i  Robert  Adraln.  It 
recognizes  him  as  president  of  the  senate, 
and  he  claims  to  be  such,  we  are  Informed, 
not  only  by  virtue  of  his  election  as  tempo- 
rary president,  and  his  aft«'-electlon  as  pres- 
ident until  his  successor  should  be  elected, 
but  also  by  virtue  of  his  election  as  president 
at  the  beginning  of  the  session  of  1893.  He 
has  done  no  act  as  president,  however,  so  far 
as  the  testimony  discloses,  except  to  preside 
over  the  delibwations  of  this  body. 

Upon  the  withdrawal  of  the  Republican  sen- 
ators and  senators-elect,  as  aforesaid,  th^ 
proceeded  at  once  to  organize  a  senate  in  the 
lobby  of  the  senate  chamber,  to  which  they 
had  withdrawn,  as  above  mentioned.  Before 
proceeding  with  their  organization,  S^iator 
Stokes  stepped  into  the  door  opening  from 
the  lobby  upon  the  floor  of  the  senate  cham- 
ber, and  announced  to  the  Democratic  sen- 
ators there  remaining  that  the  senate  was 
about  to  proceed  to  organize,  and  requested 
them  to  participate  in  such  organization.  No 
notice  was  taken  of  this  announcement,  and 
the  Republican  senators  proceeded  to  organ- 
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Ize  alone.  Senator  Stokes  aasumed  fbe  chair- 
manship of  the  meeting,  and  Wilbur  A.  Mott 
assumed  the  position  of  temporary  secretary. ' 
The  credentialB  of  the  newly-elected  Republic- 
an senators  were  produced  and  inspected,  and 
handed  to  the  secretary  pro  tempore.  These 
senators  had  taken  the  oath  of  office  before 
appearing  In  the  senate  chamber,  and  their 
respective  oaths  were  produced,  with  their 
credentials,  and  handed  to  the  secretary  pro 
tempore.  The  secretary  thereupon  called  a 
roll  of  the  senators,  Including  those  newly 
elected.  The  11  Repnblloan  senators  all  an- 
swered to  their  names.  Thereupon  Senator 
Skirm  moved  that  they  go  into  an  election 
of  a  president  Maurice  A.  Rogers  was  nom- 
inated, and  upon  a  roll  call  he  received  11 
votes.  A  secretary  and  the  usual  number 
of  officers  of  the  senate  were  next  elected 
by  the  same  vote.  After  the  officers  were 
elected,  they  were  all  sworn  In,  including 
Maurice  A.  Rogers.  Mr.  Rogers  thereupon 
took  his  seat  as  president  of  the  senate.  A 
committee  was  then  appointed  to  wait  upon 
the  governor,  and  inform  him  that  the  senate 
was  organized.  A  message  was  also  received 
from  the  house  of  assembly  to  the  effect  that 
the  assembly  was  duly  organized,  and  had 
proceeded  to  business.  The  body  thus  organ- 
ized has  also  been  in  session  at  Intervals  of 
not  more  than  three  days  each  ever  since 
its  organization.  Senator  Rogers  regularly 
presides  over  It,  and  is  recognized  by  it  as 
president  of  the  senate.  It  has  passed  bills, 
and  Senator  Rogers  has  authenticated  them 
as  president  of  the  senate.  It  has  also  been 
recognized  regularly  and  continuously  by  the 
house  of  assembly  as  the  true  senate,  and 
has  met  in  Joint  assembly  with  the  house, 
and  such  assembly  has  elected,  or  attempted 
to  elect,  a  state  treasurer  and  comptroller. 

Upon  this  state  of  facts,  the  attorney  gen- 
eral and  the  relator  ask  the  court  to  deter- 
mine which  of  these  claimants,  if  either  of 
them,  is  the  true  president  of  the  senate  of 
Nejv  Jersey. 

R.  y.  Llndabnry,  for  relator. 

By  our  statute,  an  information  with  leave 
of  the  court  lies  at  the  suit  of  the  attorney 
general,  on  the  relation  of  anybody  desiring 
to  prosecute  the  same,  against  any  person  or 
,  persons  who  shall  usurp.  Intrude  into,  or  un- 
lawfully bold  or  execute  any  office  cm:  fran- 
chise within  this  state.  It  has  been  authori- 
tatively determined,  In  this  court  at  least, 
that  under  this  act  any  intruder  into  any 
office  of  a  public  character  In  this  state  may 
be  Judicially  ousted  by  a  proceeding  in  this 
court.  State  v.  Utter,  14  N.  J.  Law,  84; 
Bownes  v.  Meehan,  45  N.  J.  Law,  190. 

The  office  of  president  of  the  senate  Is  rec- 
ognized in  the  constitution  in  four  places. 
Ta  article  4,  §  4,  par.  7,  It  is  provided  that 
"the  president  of  the  senate  and  the  speaker 
of  the  house  of  assembly  shall,  in  virtue  of 
their  offices,  receive  an  additional  compensa- 
tion, equal  to  one-third  of  their  per  diem  al- 


lowance as  members."  In  article  5,  par.  12, 
it  Is  provided  that,  "In  case  of  the  death, 
resignation  or  removal  f^om  office  of  the  gov- 
ernor, the  powers,  duties  and  emoluments 
of  the  office  shall  devcdve  upon  the  president 
of  the  senate,  and  In  case  of  his  death,  resig- 
nation, or  removal,  then  upon  the  speaker  of 
the  house  of  assembly  for  the  time  being, 
until  another  governor  shall  be  elected  and 
quallfled."  Paragraphs  13  and  14  <a  the 
same  article  are  as  follows:  "13.  In  case  of 
the  Impeachment  of  the  governor,  his  absence 
from  the  state  or  Inability  to  discharge  the 
dnties  of  his  office,  the  powers,  duties  and 
emoluments  of  the  office  shall  devolve  npon 
the  president  of  the  senate;  and  in  case  of 
his  death,  resignation  or  removal,  then  npon 
the  speaker  of  the  house  of  assembly  for  the 
time  being,  until  the  governor,  absent  or  Im- 
peached, shall  return  or  be  acquitted,  or  un- 
til the  disqualification  or  Inability  shall  cease, 
or  until  a  new  governor  be  elected  and  quali- 
fied. 14.  In  case  of  a  vacancy  in  the  ofllce 
of  governor  from  any  other  cause  than  those 
herein  enumerated,  or  In  case  of  the  death 
of  the  governor-elect  before  he  Is  qualified 
into  office,  the  powers,  duties  and  emolu- 
ments of  the  office  shall  devolve  uptm  the 
president  of  the  senate  or  speaker  of  the 
house  of  assembly,  as  above  provided  for, 
until  a  new  governor  be  elected  and  quall- 
fled." On  February  14,  1845,  the  legislature 
passed  the  following  act:  "Section  1.  The 
powers,  privileges,  duties,  and  remunerations, 
granted  to  or  imposed  upon  the  vice-presi- 
dent of  council  by  law,  at  and  immediately 
before  the  time  when  the  present  constitution 
of  the  state  took  effect,  shall  hereaftw  be 
exercised,  enjoyed,  and  performed  by  the 
president  of  the  senate,  so  far  as  the  same 
are  not  Inconsistent  with  the  present  con- 
stitution; and  all  such  powers  or  duties  here- 
tofore exercised  or  performed  by  the  presi- 
dent of  the  senate,  are  hereby  ratified  and 
confirmed,  and  shall  have  the  same  force 
and  effect  as  If  exercised  or  performed  after 
the  passage  of  this  act"  Revision,  p.  74«. 
Since  the  adoption  of  the  constitution,  the 
president  of  the  senate  has  been  made  ex 
officio  one  of  "the  trustees  for  the  support  of 
pubUc  schools."  Id.  p.  1081,  {  65.  He  has 
also,  by  the  same  act,  been  made  a  member 
of  the  "state  board  of  education."  Id.  p. 
1071,  S  1. 

In  Bownes  v.  Meehan,  45  N.  J.  Law,  189, 
it  was  contended  that  the  Jailer  of  the  work- 
house on  the  county  farm  of  Hudson  county 
is  not  an  independent  public  officer,  but  the 
mere  servant  of  the  chosen  freeholders,  and 
that,  therefore,  an  information  would  not 
lie  against  him.  The  court  held,  however, 
that  as  bis  duties  were  of  a  public  nature, 
and  his  office  had  an  independent  exlst»ice, 
it  being  created  by  statute,  an  information 
would  lie  against  him  even  at  common  law, 
and  that  much  more  would  It  lie  under  the 
liberal  terms  of  our  statute.  It  was  also 
contended  in  this  case  that  as  the  board  of 
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freeholders  could  vacate  the  office  of  Jailer  at 
wUl,  and  elect  a  succeeaor,  thwe  was  no 
need  to  resort  to  a  quo  warranto.  To  this 
the  court  replied  that  the  argoment  failed, 
because  It  did  not  show  how  the  Incumbent 
cotdd  be  ousted  from  his  station  If  he  chose 
to  retain  it  after  he  had  been  remored  by 
the  board  of  freeholdera.  In  State  v.  Utter, 
14  N.  J.  Law,  84,  an  informaticm  was  filed 
against  a  usurper  of  the  office  of  deputy  ad- 
jutant general  of  the  Essex  brigade  of  militia 
of  Newark.  It  was  objected  that  the  Infor- 
mation would  not  lie,  because  a'  deputy  ad- 
jutant general  was  a  member  of  the  general 
stait,  and  belonged  to  the  '*family  of  the 
commandor  in  chief,"  and,  aa  such,  was  re- 
moTaUe  at  his  will  and  pleasure.  The  court 
pronoimced  Judgment  of  ouster.  In  his  opin- 
ion Chief  Justice  Homblower  points  out  that 
the  office  is  created  by  law;  that  it  concerns 
the  public,  and  is  valuable,  as  well  as  honor- 
able. He  says  the  question  of  whether  or 
not  Judgment  of  ouster  shall  be  given  does 
not  depend  upmi  the  tenure  by  which  the 
office -is  held,  or  whether  the  lawful  incum- 
bent may  be  removed  by  the  ipse  dixit  of 
the  commander  In  chief,  or  can  only  be  oust- 
ed by  impeachment,  or  by  the  Judgment  of 
■  a  court  martial.  He  is  still  the  lawful  in- 
cumbent until  lawfully  removed. 

IL  But  an  information  wUl  not  lie  against 
a  mere  claimant  to  an  office.  User  must  be 
shown  in  every  case.  Maurice  A.  Rogers 
has  presided  over  hia  senate,  and  has  attest- 
ed legislative  bills  as  president  of  the  senate. 
In  so  doing,  he  has  executed  the  office  In 
two  of  Its  important  functions,  and  is  clear- 
ly guilty  of  a  user  of  that  c^ce,  unless  he 
has  a  title  thereto.  Besides,  he  has  talsen 
the  official  oath  to  "perform  all  the  duties  of 
the  office  of  president  of  the  senate,"  ac- 
cording to  the  constitution,  and  that,  by  aU 
the  cases.  Is  a  sufficient  user  to  support  an 
information.  King  v.  Harwood,  2  East,  177; 
King  V.  Tate,  4  East,  337;  People  v.  Cal- 
lagban,  83  lU.  128. 

Robot  Adraln  has  not  taken  the  o&th  of 
office  as  president  of  Oie  senate^  but  be  luus 
constantly  presldM  over  his  senate,  since 
its  (Mrganlzation,  as  the  president  of  the  sen- 
ate. I  submit  that  this  is  a  sufficient  user 
on  his  part 

UI.  The  court  cannot  inquire  into  and  de- 
termine the  titles  of  these  gentlemen  without 
inquiring  into  and  determining  the  status  of 
the  respective  senates  which  elected  them, 
but  I  deny  that  the  court  is  without  the 
power  to  do  this  for  any  of  the  reasons 
stated,  or  for  any  other  reason. 

Nothing  can  be  more  obvious  tlian  that 
pawee  must  exist  in  the  Judicial  department 
of  any  constitutional  government  to  pass  in 
some  way  or  other  upon  Uie  constitutional 
existenoe  of  any  body  setting  itself  up  as 
the  lawmaking  power. 

In  1868  a  man  named  Barstow  usurped  the 
goT^ncMrshlp  of  Wisconsin.  The  attorney 
general  filed  an  informatiim  against  him,  on 


the  relation  of  the  rightful  governor.  Bar- 
stow  came  into  court,  and  moved  to  dismiss 
the  information,  on  the  ground  that  it  would 
not  lie  against  a  man  occupying  the  office  of 
governor.  The  court,  however,  refused  to 
dismiss  the  information,  and  finally  gave 
Judgment  of  ouster,  holding  that,  although 
it  had  no  control  over  the  executive  depart- 
ment of  the  government,  it  did  have  the 
powOT  to  asc^'taln  and  decide  whether  or 
not  the  executive  held  his  office  accordlnR 
to  tlie  constitution,  or  was  a  mere  usurper. 
This  was  the  first  quo  warranto  case  in 
this  coimtry  against  a  usurping  governor, 
and  the  discussion  of  counsel  and  Judges  is 
of  very  great  interest  4  Wis.  567.  After 
the  Wisconsin  decision,  a  similar  case  arose 
In  Connecticut  and  another  in  Nebraslca. 
In  both  cases  Jurisdiction  was  assumed  by 
the  state  courts,  and,  in  the  Nebraslia  case, 
by  the  supreme  court  of  the  United  States 
on  appeal.  Boyd  v.  Nebraska,  (1892,)  12 
Sup.  Ot  3TO;  143  U.  S.  135;  State  v.  Bulke- 
ley,  (1802,)  23  Atl.  186. 

In  the  fall  of  1879  a  question  arose  In  the 
state  of  Maine  as  to  which  of  the  two  great 
I)olitical  parties  had  elected  a  majwity  of 
the  legislature.  By  the  constitution  of  that 
state,  a  council  of  seven  persons  is  created 
to  advise  with  the  governor  respecting  af- 
fairs of  state,  and  It  Is  provided  that  the 
governor  and  council  shall  examine  the  Sec- 
tion returns  of  members  of  the  senate  and 
house  of  representatives,  and  Issue  sum- 
monses to  such  as  appear  to  have  beeo-  elect- 
ed. They  are  also  to  make  up  a  list  of 
such  members,  and  the  houses  are  to  be  oe- 
ganlzed  according  thereto.  The  constitution 
also  provides  timt  the  justices  of  the  su- 
preme Judicial  court  "shall  be  obliged  to 
give  their  opinion  upon  important  questions 
of  law,  and  upon  solemn  occasions,  when 
required  by  the  governor,  council,  senate  or 
house  of  representatives."  The  governor 
and  council,  being  in  doubt  as  to  what  per- 
sons were  entitled  to  be  summoned  to  or- 
ganize the  legislature  of  1880,  In  view  of 
the  disputed  Section  referred  to,  addressed 
sundry  questions  to  the  Justices  bearing  upon 
that  subject  These  were  duly  answered  by 
the  justices,  but  the  answers  were  not  re- 
garded by  the  governor  and  council,  wlio 
Issued  summonses  oontrairy  thereto.  In 
consequence,  on  the  12th  of  January,  two 
rival  legislatures  assembled,  and  both  or- 
ganized at  about  the  same  hour.  Shortly 
after  its  organization,  one  of  these  legis- 
latures propounded  questions  to  the  Judges, 
wldch  they  duly  ansvrered  on  the  16th  of 
January.  Thereupon,  on  the  23d  of  Janu- 
ary, the  othes  leglslattu'e  iwopounded  ques- 
tions; and  on  tiie  24th  of  January  the  Judges 
replied  thereto,  stating  that  the  solemn  oc- 
casion had  arisen  when  they  were  bound  to 
declare  that  the  questions  presented  wwe 
not  presented  by  a  legally  constituted  legis- 
lative body,  so  as  to  require  an  opiniw  from 
them.    In  support  of  their  right  to  thus  re- 
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fuse  recognition  to  the  body  presenting  the 
qnestions,  they  said:  "When  diff^ent  bod- 
ies of  men,  each  dalming  to  be  and  to  ex- 
ercise the  fnnctions  of  tlie  legislative  de- 
partment of  the  state,  appear,  each  asseris 
Ing  their  titles,  to  be  regarded  as  the  law- 
givers for  the  people,  it  Is  the  obvious  duty 
of  the  Judicial  departmrait,  who  must  Inev- 
itably, at  no  distant  day,  be  called  to  pass 
upon  the  validity  of  the  laws  that  may  be 
enacted  by  the  respective  claimants  to  leg- 
islative authority,  to  Inquire  and  ascertain 
for  themselves,  with  or  without  questions 
presented  by  the  claimants,  which  of  those 
bodies  lawfully  represents  the  people,  from 
whom  they  derive  their  power.  There  can 
be  bat  one  lawful  legislature.  The  court 
must  know  for  itself  whose  enactments  it 
will  recognize  as  laws  of  binding  force, 
whose  levies  of  taxes  it  will  enforce  when 
brought  Judicially  before  it,  whose  choice  of 
a  prosecuting  ofBcer  before  the  court  It  will 
respect.  In  a  thousand  ways  it  becomes 
essential  that  the  court  should  forthwith  as- 
certain and  take  Judicial  cognizance  of  the 
question,  which  Is  the  true  legislature?"  70 
Me.  608.  Subsequently,  In  Prince  v.  SkllUn, 
71  Me.  367,  when  a  law  passed  by  one  of 
these  legislatures  was  challenged,  the  court 
reaffirmed  its  former  decision,  upon  precise- 
ly the  same  grounds. 

In  January,  1803,  two  houses  of  representa- 
tives, each  claiming  to  have  been  elected  by 
the  people,  met  and  organized  in  the  state  of 
Kansas.  It  is  a  matter  of  history  that,  in 
consequence,  the  utmost  disorder  and  confu- 
sion prevailed  for  a  long  time.  Finally,  the 
speaker  of  one  of  the  bodies  Issued  his  war- 
rant for  the  arrest  of  a  witness  named  Gunn, 
who  had  refused  to  obey  a  subpoena  to  ap- 
pear and  testify.  The  warrant  was  duly 
served,  and  Ounn  thereupon  sued  out  a  writ 
of  habeas  corpus.  Upon  the  return  of  the 
writ,  no  question  was  raised  except  as  to 
the  authority  of  the  speaker  to  Issue  the  war- 
rant, and  that,  in  turn,  was  conceded  to  de- 
pend upon  the  constitutional  authority  of  the 
body  which  elected  him.  The  whole  ques- 
tion, therefore,  was  as  to  the  title  of  the 
speaker,  which  admittedly  depended  upon  the 
wganizatton  of  the  house.  The  court  took 
Jurisdiction  of  the  question,  and  settied  the 
whole  controversy  upon  the  return  of  the 
writ,  holding  that  to  be  the  legal  house,  in 
which,  at  the  time  of  the  organization,  there 
was  a  majority  of  duly-certified  members. 
In  re  Gunn,  32  Pac.  470. 

The  principles  here  contended  for,  and  iUus> 
trated  by  the  foregoing  cases,  find  their  best 
expression  in  the  unanimous  resolution  adopt- 
ed by  the  supreme  court  of  Massachusetts 
In  1859,  In  the  case  of  Bumham  v.  Morrissey, 
reported  in  14  Gray,  238. 

rv.  But  It  has  been  argued  that  as  the 
constitution  makes  the  senate  the  Jiidge  of 
the  election,  qualiflcations,  and  returns  of  its 
members,  and  as  the  titie  of  the  defendants, 
respectively,  depends  not  so  much  upon  the 


action  of  their  respective  senates  as  upon  the 
qualifications  of  the  members  of  those  sen- 
ates to  act,  the  court  cannot  try  such  tittes 
without  passing  upon  the  very  questions  ex- 
clusively committed  to  the  Judgment  of  that 
tribunal.  I  admit  that  the  court  cannot  in- 
quire into  the  qualifications,  election,  or  re- 
turns of  members  of  the  senate,  but  I  deny 
that  it  is  necessary  for  it  to  do  so  in  order 
to  determine  this  controversy.  It  might  be 
the  court  could  not,  upon  quo  warranto  pro- 
ceedings, oust  the  uncertified  membMS  from 
either  house,  but  it  certainly  could,  without 
difficulty,  upon  a  proper  case,  determine 
which  was  the  true  house,  by  detominlng 
which  was  organized  according  to  the  con- 
stitution. Trying  them  by  that  standard,  it 
would  be  found  that  the  true  house  was  that 
body  which  organized  with  a  quorum  at  cer- 
tified members;  and  the  fact  that  the  other 
body  consisted  of  60  members,  whose  elec- 
tion, qualiflcations,  and  returns  had  been  reg- 
ularly passed  upon  by  their  fellows,  would 
go  tor  nothing,  because  of  the  fact  that  the 
body  which  passed  upon  them  was  without 
Jurisdiction  as  a  court,  for  want  of  a  quorum. 
In  re  Gunn,  (Kan.)  32  Pac.  470;  State  v. 
Tomllnson,  20  Kan.  682;  State  v.  Francis. 
26  Kan.  724. 

The  simple  question  to  be  considered,  there- 
fore, is  tUs:  Who  constitute  the  senate  at 
the  beginning  of  a  session^?  Upon  that  ques- 
tion every  oth»  question  in  this  case  de- 
pends, and  it  is  folly  to  claim  that  in  solving 
it  the  court  will  be  required  to  pass  upon 
the  election,  qualifications,  or  returns  of  any 
member  of  the  senate. 

V.  No  questi(Mi  can  arise  tn  this  case  as 
to  the  de  facto  existence  of  ^ther  of  these 
bodies.  As  was  pointed  out  by  the  Judges  in 
both  the  Maine  and  Kansas  cases,  there  can 
neither  be  two  de  facto  legislatures,  nor  a 
de  facto  and  a  de  Jure  legislature,  at  the 
same  time. 

Cortlandt  Parker,  for  respondent  Maurice 
A.  Rogers. 

I.  The  senate  is  no  continuous  body,  In  the 
sense  of  one  continuing  trom  session  to  ses- 
sion. The  members  all  continue  members 
"until  the  second  Tuesday  in  January  of  each 
year,  at  which  time  of  meeting  the  legislative 
year  begins."  Const  art  4,  ( 1,  par.  3.  Dur- 
ing the  period  betweoi  their  adjournment 
sine  die  and  the  meeting  of  the  new  senate, 
the  old  subsists,  but  In  a  state  of  suspended 
animation.  The  governor,  by  calling  a  spe- 
cial meeting  of  the  legislature,  can  break  this 
suspended  condition.  The  same  is  true  of 
the  house  of  assembly.  It  continues  to  ex- 
ist in  identically  the  same  way;  that  is,  the 
members  remain  members  for  the  year,  with- 
out power  to  convene,  except  at  the  govern- 
or's call.  When  the  time  of  meeting  which 
begins  the  legislative  year  arrives,  then  the 
old  members  of  the  assembly  go  out,  and  new 
members  take  their  places.  And  this  Is  true 
of  one-thh:d  of  the  number  of  the  senators. 


Digitized  by 


Google 


N.J 


WESTS  t>.  BOOEBS. 


781 


They  go  out,  and  othen  take  their  places. 
The  fact  that  all  do  not  go  ont  does  not  make 
the  senators  who  remain  constitute  a  body. 
They  cannot  do  so  till  th^  meet  their  new 
fellows.  Then  the  old  and  the  new  make 
up  the  senate  of  that  year. 

It  is  urged — and  the  argument  made  Is  up- 
on this  alleged  analogy— that  the  senate  of 
New  Jaaey  is  like  the  senate  of  the  United 
States.  Both  are  made  up  by  classes.  That 
the  United  States  senate  is  pronounced  to  be 
a  continuous  body,-  and  that,  th»efore,  this  is 
the  case  with  the  New  Jersey  senate.  Mr. 
day,  quoted  by  the  attorney  general,  seems 
nearer  right.  "In  the  true  contemplation  of 
the  constitution,  the  senate,  and  the  house, 
too,  were  supposed  to  be  ta  existence.  The 
senate  and  house  were,  in  the  contemplation 
of  the  constitution,  continuous  bodies."  Mr. 
Buchanan  argued  for  the  senate's  being  a 
permanent  body,  thus:  "Its  rules  were  per* 
manent;"  not  so  with  our  senate.  "Its  sec- 
retary was  permanent;"  not  so  with  oiu: 
senate.  "The  senate  always  had  a  president;" 
not  so  with  ours. 

II.  If  the  senate  be  a  continuous  body,  in 
any  sense,  its  members  possess  no  power  to 
sit  upon  the  right  of  their  fellows  in  organi- 
zation. At  the  first  session  of  the  United 
States  senate,  in  April,  1789,  the  members 
came  slowly  in.  At  last,  April  6th,  the 
journal  shows  the  presence  of  senators  from 
eight  states,  three  of  them  only  represented 
by  one  senator  each.  The  Journal  states  their 
appearance  by  name,  proceeding:  "Being  a 
quorum,  consisting  of  a  majority  of  the  whole 
number  of  senators  of  the  United  States. 
The  credentials  of  the  aJtoresald  membras 
were  read,  and  ordered  to  be  filed.  The 
senate  proceeded  to  elect  a  president,  for  the 
sole  purpose  of  counting  the  votes  tor  pres- 
ident." Hon.  John  Langdon  was  elected. 
April  18th  other  senators  are  named  as  ap- 
pearing, of  whom  the  Journal  says  that  they 
"sevo'ally  produced  their  credentials,  and 
took  their  seats  in  the  senate."  No  commit- 
tee; no  approval;  no  vote  of  admission.  In 
the  second  session  of  the  same  congress,  the 
journal  gives  the  names  of  a  quorum  as  ap- 
pearing, and  resolutions  then  Inform  the  pres- 
ident and  the  house  that  they  are  ready  to 
proceed  to  business.  In  the  ttilrd  session  new 
members  appear,  "produced  their  creden- 
tials, and  took  their  seats."  At  a  later  day, 
P.  Dickinson,  from  New  Seney,  "produced 
his  credentials,  and  took  his  seat  In  place  of 
Gov.  Paterson." 

rnie  ordinary  way  with  the  journal  is  as 
follows:  First  It  announces  that,  the  day 
for  session  having  arrived,  the  following  sen- 
ators appeared,  giving  the  names  of  all,  both 
old  and  new.  Then  the  new  are  mentioned 
by  name^  a  second  time,  and  then  the  journal 
says:  "Who  severally  produced  their  creden- 
tials, and  took  their  seats  in  the  senate." 
Such  was  the  entry  in  1789.  After  this  "the 
senate  elected  a  president  pro  teuL,  to  whom, 
by  motion,  Mr.  Read  administered  the  oatb 


required  by  law."  Then  a  resolution  is  stat- 
ed that  a  message  be  sent  to  the  house,  and 
to  the  executive,  that  a  quorum  was  ready  to 
attend  to  business.  In  1801  the  Journal  gives 
a  list  of  aU,  and  then  names  eight  new  mem- 
bers, who  are  stated  to  have  severally  produced 
th^  credentials,  and  taken  their  seats. 
Then  came  election  by  all  of  a  president  pro 
tem.,— a  legal  ofiEicer,  by  force  ot  the  statute, 
—and  that  officer  administered  the  oath  to 
the  new  members.  In  1803-1805  like  entries 
occur.  In  1807,  Vice  President  Clinton  be- 
Ing  in  the  chair,  the  statement  Is  that  the 
new  members  respectively  took  their  seats, 
and  presented  their  credentials,  which  were 
read,  and  the  oath  prescribed  by  law  was 
administered  to  them.  Hon.  John  Pope  had 
left  his  credentials  at  home,  but  said  he  ex- 
pected soon  to  get  them,  "whereupon  be  took 
his  seat,  and  the  oath  was  admlnlsto'ed  to 
him,  as  the  law  prescribes."  The  same  prac- 
tice obtained  year  by  year.  In  the  twenty- 
thlrd  congress,'  1B33,  the  Journal  Is  notice- 
able. A  full  list  of  members  is  given.  Then 
new  ones  named  in  It  are  mentioned,  and 
stated  to  have  produced  their  credentials, 
been  sworn  In,  and  to  have  taken  their  seats. 
Then  occurs  this  entry:  "The  president  com- 
municated an  act  of  the  general  assembly  of 
Rhode  Island  declaring  void  the  election  of 
Asher  Robblns,  and  a  certificate  by  the  gov- 
ernor of  that  state  of  the  election  of  Elisha 
R.  Potter."  Then  a  motion  was  made  to  ad- 
minister the  oath  to  Mr.  Robblns,  whose 
credentials  were  received  at  the  last  session. 
Mr.  Benton  then  moved  to  refer  the  matter 
to  a  committee  to  consider  and  report.  Ayes 
and  nays  being  called,  that  motion  was  lost 
Then  the  motion  to  administer  the  oath  was 
put  and  carried.  The  oath  was  adminis- 
tered, and  Mr.  Robblns  took  his  seat;  and 
then  came  the  resolution  of  notification  that 
a  quorum  was  in  session  ready  for  business. 
Throughout  the  long  period  examined,  this 
Is  the  only  case  in  which  action  was  formal- 
ly taken  upon  the  right  of  a  member  during 
the  process  of  organization.  In  this  case 
contest  was  made  by  the  state,  and  by  an  in- 
dividual contestant  himself  bringing  a  cer- 
tificate of  election;  and  the  vote  of  the  court 
Indorsed  the  law  that  not  even  the  statute 
of  the  state  represented,  declaring  the  elec- 
tion void,  and  the  contesting  credentials  of 
a  governor,  authorized  considering  the  mem- 
bers' credentials.  Bven  the  practice  of  the 
house  of  lords  in  England  demolishes  the  idea 
of  a  continuous  body.  There  are  periods 
there  when  no  parliament  exists.  At  every 
new  parliament  every  i)eer  renews  his  oath 
of  ot&ce.  New  peers  present  their  patents, 
and  take  theh:  seats.  Peers  by  inheritance 
simply  take  theh:  seats. 

in  and  lY.  If  any  practice  has  obtained 
in  the  New  Jersey  senate  of  passing  upon 
credentials  of  senators-elect,  it  has  no  war- 
rant of  law,  and  is  not  obligatory.  On  the 
contrary,  it  Is  a  breach  of  the  constitution. 

What  says  the  constitution?    "Members  of 
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the  legrislatnre  shall,  befwe  they  enter  on  the 
duties  of  th^  respective  offices,  take  and 
subscribe  the  following  oath  or  afSrinatlon." 
Then  comes  the  oath  comprising  allegiance 
to  the  Union,  to  the  state,  and  faithful  dis- 
charge of  his  official  duty,  and  the  section 
proceeds:  "And  members-elect  of  the  senate 
or  general  assembly  are  hereby  empowered 
to  administer  to  each  other  the  said  oath  or 
affirmation."  Article  4,  §  8,  par.  1.  Taking 
this  oath,  or  producing  it  in  an  assembly  of 
a  quorum,  is  the  Initial  act  of  organisation  of 
the  body.  It  does  not  complete  organization. 
Something  more  Is  necessary  before  the  body 
is  "ready  for  business."  That  the  qpiomm 
must  do.  They  must  elect  a  president  and  a 
secretary.  They  notify  the  governor  and  the 
house  of  assembly.  Commimlcatlons  of  like 
readiness  in  reply  come  from  the  house,  and 
then  the  legislature  can  act 

We  return,  th«i,  to  this  provision  of  the 
constitution,  and  aA:  If  a  practice  has  ob- 
talned  in  our  senate  of  passing  upon  creden- 
tials of  memb^s-elect,  giving  hold-over  mem- 
bers the  right  to  sit  and  admit  members- 
elect,  and,  as  argrued,  the  right  to  refuse  or 
delay.  Is  It  hot  a  breach  of  the  constitution? 
If  a  man  comes,  bearing  a  certificate  that 
he  Is  a  memb^-elect,  and  an  official  oath  Is 
taken,  or  has  been  taken,  by  him,  adminis- 
tered by  a  fellow  member-elect,  is  not  that 
man  a  senator,  «itltled  to  take  his  seat,  and 
without  legal  right  on  the  part  of  any  other 
man  to  say  him  nay?  And,  more,  is  it  not 
true  that  a  practice  or  custom  by  which  hold- 
over members  regard  only  themselves  as  the 
senate  is  forbidden  by  the  constitution?  That 
this  is  so,  and  that  no  rights  exist  through 
the  hold-overs  forming  a  "continuous  body," 
apxiears  from  the  fact  that  this  provision  of 
the  constitution  applies  to  both  houses.  The 
house  of  assembly  being  elected  annually,  no 
such  question  can  there  arise.  Th»«  is  no- 
body but  the  members-elect  who  can  act  In 
the  organization.  7et  the  provision  is  em- 
phatic and  clear:  "Members-elect  of  the 
senate  or  general  assembly  are  hereby  win- 
powered  to  administer  to  each  oth»."  So 
the  practice  in  the  house,  necessary  because 
there  are  no  members  but  members-elect.  Is 
to  be  the  practice  in  the  senate. 

Article  10  of  the  constitution  is  as  follows: 
"It  Is  hereby  declared  and  ordained  that  the 
common  law  and  statute  laws  now  In  force, 
not  repugnant  to  this  constitution,  shall  re- 
main in  force  until  they  expire  by  their  own 
limitatioo  or  be  altered  or  repealed  by  the 
legislature."  Now,  at  this  time  (1844)  there 
subsisted  a  statute  passed  in  1839,  entitled 
"An  act  to  regulate  elections."  It  regulated 
the  whole  subject  of  elections.  By  its  sev- 
enty-eighth section  it  directs  the  county  clerk 
to  certify  the  result  imder  the  county  seal, 
and  deliver  the  certificate  to  each  member; 
and  by  section  94  It  provides  that,  'In  the 
organization  of  each  house,  the  certified  cop- 
ies of  the  statements  of  determination  made 
under  the  direction  of  the  78th  section  shall 


be  deemed  and  taken  to  be  prima  fade  evi- 
dence of  the  right  of  the  perstms  therein 
mentioned  to  seata  In  the  houses,  respectively, 
to  which  they  wlU  have  be«a  so  determined 
to  be  elected."  P.  h.  1839,  p.  229.  This  act 
then  becomes,  by  the  constitution,  a  tempo- 
rary part  of  it  It  is  not  repugnant  to  it 
It  had  not  expired  by  its  own  limitation.  It 
was  not  altered  or  repealed  by  the  legislature 
September  2,  1844,  when  the  constltati<m 
went  Into  f<»ce.  It  remained  upon  the  stat- 
ute book  untouched  foe  several  years.  In 
1844  an  act  was  passed  adding  to  the  section, 
but  renewing  this  part  of  It  During  this 
period  the  senate  ccmvoied  several  times, 
liie  enactmrait  had  the  force  of  all  statutes, 
and,  besides,  the  force  of  the  constitutlcNDal 
adc^tion  and  confirmation.  Does  it  not  in 
combination  with  the  section  empowering 
members-elect  to  administer  the  oath  of  office 
to  each  other,  settle  the  question  that  tbs 
late  practice  of  the  senate,  if  it  be  as  de- 
scribed and  contended  for.  Is  contrary  to  the 
constitution,  abolishing  all  argument  based  on 
the  theory,  whether  true  or  false,  that  the 
senate  is  a  contlnmng  body?  For,  the  two 
provisions,  taken  together,  say:  "There  shall 
be  no  question  when  senators,  hold-over  and 
elect,  convene  for  organlzatlOB,  as  to  the 
credentials  held  by  those  who  attend.  Ii> 
organization,  these  credentials  shall  be  deem- 
ed and  taken  to  be  prima  fade  evidence  of 
the  right  to  seats  of  those  who  bring  them. 
There  Is  no  right,  then,  to  go  behind  them, 
and  those  who  bring  them  are  hereby  au- 
thorized—that is,  directed— to  administer  the 
oath  of  office  to  each  other."  This  act  of 
18S9  was  followed  in  1846  by  an  act  to  reg- 
ulate elections,  approved  April  17,  1846,  the 
ninety-sixth  section  of  which  re-enacts  sec- 
tion 94  of  the  act  of  1889,  with  an  addition. 
P.  Ij.  222.  It  is  printed  also  in  the  Revision 
of  1847.  It  reads  as  foUows:  "96.  And  be 
It  enacted  that  the  senate  and  general  assem- 
bly shall  convene  and  hold  their  sessions  in 
the  state  house  at  Trenton;  and  in  the  or- 
ganization of  each  house,  the  certified  copies 
of  the  statements  of  determination  made 
under  the  direction  of  the  79th  section  of 
this  act  shall  be  deemed  and  taken  to  be 
prima  facie  evidence  of  the  persons  therein 
mentioned  to  seats  in  the  houses  respectively, 
to  which  they  shall  have  been  so  determined 
to  be  elected."  "So  determined  to  be  elected." 
Every  word  is  important.  The  Section,  the 
right  of  the  memb»,  was  determined  by  the 
canvassing  board,  officer,  or  officers.  The 
certificate  of  it  Is  a  Judgment  of  record,  es- 
topping all  denial,  save  that  afterwards,  when 
there  is  a  "house,"  it  shall  be  the  Judge  of 
the  elections,  returns,  and  qualifications  of 
its  own  members.  The  section  remains  the 
law.  It  was  re-enacted  in  the  laat  (1876) 
RevisltHi  In  the  same  words.  R.  Ik  p.  353, 
i  85.  How  any  such  practice  has  sprung  up 
as  that  alleged  to  exist  in  the  senate,  in  the 
face  of  these  auictments,  the  constltutloo 
and  the  statutes  regulating  elections,  la  dtffl- 
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cult  to  comprehend.  It  Old  not  begin  Ita 
sesaioDS  thus.  The  senate  joomalB  for  184S, 
1846,  1847,  and  the  evidence  of  Mr.  Danl^ 
Dodd,  the  first  secretary  of  the  New  Jersey 
senate,  show  this,  and  Show  also  that  the 
practice  then  begun  was  according  to  the 
constitutional  and  statutory  requirements. 

The  Journals  read  as  follows: 

"Trenton,  Tuesday,  January  14,  1846.  This 
being  the  time  and  place  appointed  by  the 
constitution  for  the  annual  meeting  of  the 
legislature,  the  following  members  of  the  sen- 
ate, ytt.  [eighteen  names,]  appeared  in  their 
seats.  John  C.  Small  wood,  Esq.,  of  the  coun- 
ty ot  Gloucester,  produced  a  certificate  of 
election  as  a  member  of  the  senate  for  the 
county  of  Gloucester,  which  certificate  was 
read  and  approved.  Whereupon  he  took  and 
subscribed  the  afiOrmation  prescribed  by  the 
constitution  and  laws  of  New  Jersey,  before 
the  Hon.  Alexander  Wurts,  one  of  the  mem- 
bers of  the  senate-elect,  and  took  his  seat  In 
the  senate.  [Other  senators]  severally  pro- 
duced certificates  of  their  Section  as  mem- 
bers of  the  senate  of  New  Jersey,  from  their 
respective  counties,  which  were  severally  read 
and  approved;  whereupon  they  severally  to<^ 
and  sulwcrlbed  the  oaths  and  affirmations 
prescribed  by  the  constitution  and  laws  of 
New  Jersey,  before  the  Hon.  John  C.  Small- 
wood,  and  took  their  seats  in  the  senate. 
The  members  of  the  senate  present,  having 
all  been  sworn  or  affirmed,  proceeded  to  the 
election  of  a  president  of  the  senate.  Presi- 
dent elected,  and  other  officers  elected,  and 
senate  communicated  with  governor." 

•Trenton,  January  13,  1848.  This  being 
the  time  and  place  appointed  by  law  for 
the  meeting  of  the  legislature,  the  following 
members  of  the  senate,  viz.  [all  the  hold-overs 
and  senators-elect.]  The  senate  having  been 
called  to  tM-der  by  the  late  secretary,  Mr. 
Hulme  moved  that  the  Hon.  Alexander  Wurts 
be  appointed  president  of  the  senate  pro  tem- 
pore, which  motion  was  unanimously  agreed 
to.  The  president  pro  tempore  having  taken 
the  chair,  Mr.  Hulme  presented  the  eredejj- 
tiaJs  of  the  Honorable  Stephen  R.  Gower, 
from  the  county  of  Essex,  which  were  read 
and  approved;  and,  the  oath  prescribed  by 
law  having  been  administered  to  Mr.  Gower, 
he  took  his  seat  in  the  senate.  Ditto  of 
newly-elected  senators.  The  members  of  the 
senate  present,  having  been  all  sworn  or  af- 
firmed, proceeded  to  the  dection  of  a  presi- 
dent of  the  senate  for  the  present  session." 

Trenton,  January  12,  1847;  January  11, 
1848.  The  same  course  was  pursued  these 
years  as  in  the  year  1846. 

In  1849  the  new  practice  seems  half  be- 
gun. The  hold-overs  are  stated  to  have  ap- 
peared in  thdr  seats.  The  secretary  of  the 
last  senate  called  to  order.  Then  one  of  the 
hold-overs,  cm  motion,  was  made  president 
pro  tempore.  Then  one  ot  the  bold-overs 
presented  the  credentials  of  a  member-elect, 
which  were  read  and  approved;  "and,  the 
oath  prescribed  by  law  having  been  admin- 


istered to  him  by  the  president  {ffo  tempore, 
he  took  his  seat  In  the  senate."  So  with 
others  newly  elected.  Then,  the  Journal  pro- 
ceeds, the  newly-elected  members  of  the  sen- 
ate having  been  all  sworn  or  affirmed,  the 
senate  proceeded  to  the  choice  ot  a  president 
for  the  present  session. 

This  Is  the  first  time  when  any  one  as  presi- 
dent pro  tempore  administered  the  oath  of 
office.  It  would  seem  probable  that  some  one 
got  h(dd  of  a  Journal  of  the  United  States 
senate,  and  did  not  notice  the  dUf  eratce  be- 
tween its  president  pro  tempore— an  officer 
directed  to  be  created  by  statute— and  one 
who  was  a  more  chairman  of  an  unauthor- 
ized meeting,  talcing  the  place  of  president 
over  such  members  as  appeared  in  their  seats 
to  facilitate  an  orderly  organization.  And 
so  the  use  of  tbe  word  "approved"— an  en- 
tirely Incorrect  word  to  express  the  only 
ftict,  to  wit,  that  the  credentials  as  read  ap- 
peared to  come  from  the  right  source;  a 
word  not  found  in  the  early  minutes  of  the 
United  States  senate— was  a  mistake.  There 
was  no  more  right  to  approve  than  there 
is  in  a  Judge  to  approve  the  record  of  a  Judg- 
ment put  In  evidence  by  its  production  be- 
fore him;  yet  it  could  mean  nothing  more 
than  that  it  was  in  form.  Tet,  what  right 
had  a  president  pro  temiK>re,  as  such,  to  ad- 
minister the  official  oath?  He  did  not  have 
It  by  the  constltntion,  as  such,  I  say.  I  will 
not  here  argue,  for  it  is  unnecessary,  that  he 
was  not  a  member-elect,  and  therefore  could 
not  swear  members-elect  in.  That  would 
perhaps  be  giving  too  narrow  a  meaning  to 
the  phase  "member«lect"  And  yet  the  stat- 
utes are  curiously  drawn  on  this  subject. 
Tbe  act  relative  to  oaths  and  affidavits,  (Re- 
vision, p.  740,)  passed  1857,  allows  (section 
1)  all  necessary  or  proper  oaths  to  be  taken 
before  a  number  of  cheers,  but  provides  that 
it  shall  not  apply  to  official  oaths  required 
by  any  officers  of  this  state.  Section  4  au- 
thorizes the  president  of  the  senate  to  ad- 
minister oaths  in  any  matter  or  ease  under 
examination,  but  It  does  not  mention  the 
official  oaths  of  members.  The  act  prescritn 
ing  oaths  of  public  officers  (Id.  p.  901)  be- 
gins with  prescribing  the  oath  of  allegiance, 
and  (by  section  9)  empowers  any  member  of 
the  senate  or  general  assembly  to  administer 
the  oath  of  allegiance  to  his  fellow  members 
of  the  same  hotuse.  But  there  is  no  authority 
given  to  administer  the  official  oath.  So 
there  is  more  doubt  as  to  the  right  of  tbe 
preddent  of  the  senate,  or  pro  tempore,  as 
such,  to  administer  oaths  of  office  to  mem- 
bers-elect than  there  is  of  thdr  right  to  do 
this  to  each  othw.  I  do  not  see  where  dther 
gets  his  right,  except  that  any  member  elect- 
ed comes  within  the  description  "member- 
elect"  The  result  of  all  this  is  that  the 
method  <rf  organization  adopted  by  the  hold- 
over senators  had  not  the  warrant  of  the 
constitution  of  New  Jersey  or  of  its  statutes, 
and  was,  besides,  dissimilar  to  that  with 
which  the  New  Jersey  senate  b^san,  and  te 
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that  which  the  United  States  senttte  has  prac- 
ticed from  1789  to  1840,  If  not  to  the  present 
day.  And  a  rightfnl  Inference  la  that,  for 
this  reason,  there  was  no  lawful  chiim  on 
the  four  hold-over  senators  or  the  seven  sena- 
tors^dect  to  remain  with  the  nine  hold-overs 
who  convened,  and  sllll  convene,  as  the  sen- 
ate of  New  Jersey,  and  that  this  convention 
of  the  nine  or  the  ten  Is  not  only  no  senate, 
but  It  Is  yet  acting  contrary  to  their  duty  In 
refusing  to  J(dn  the  majority.  This  la  so  even 
If,  In  any  unsubstantial  particular,  the  pro- 
ceedings of  the  eleven  who  elected  the  re- 
spondent Rogers  were  Irregular.  Mere  ir- 
regtlarlty  never  vitiates,  especially  when  It 
occurs  on  the  part  of  those  who,  by  law, 
have  no  responsibility  for  th^  conduct  to 
any  court  A  fortloil  Is  It  the  duty  of  the 
Adraln  and  Daly  party  to  give  up  their  dally 
and  laborious  occupation  of  adjourning,  and 
enter  the  room  where  the  eleven  meet,  be- 
cause the  organization  by  the  eleven  was 
and  Is  In  strict  obedience  to  the  constitution 
and  the  laws. 

y.  But  the  Insistment  is  that  the  action  of 
Messrs.  Stokes,  Skirm,  Hoffman,  and  Smith 
In  leaving  th^  fellows  who  had  taken  their 
seats  as  the  senate  In  the  chamber  appro- 
priated to  that  body  broke  up  a  quorum 
which  had  existed,  and  that  a  senate  had  con- 
vened, wherefore  the  majority  could  create 
no  other.  In  opposition  to  this,  we  say  that 
thO'  presence  of  these  four  gentlemen  there 
at  that  time  did  not  make  up  a  senate. 

VI.  But,  even  if  this  action  by  the  four 
members  was  secession  on  theh:  part,  still 
tlieir  imion  with  those  whose  rights  to  be 
and  act  as  members  the  nine  denied  trans- 
ferred the  locality  of  the  senate.  It  created 
a  quorum  of  that  body,  and  its  proceedings 
then  and  from  thenceforth  made  a  senate  de 
facto  and  de  Sure,  acting  from  and  after  that 
moment  lawfully. 

Another  view  may  be  taken  of  this  action 
by  the  11  members,  leading  on  different 
grounds  to  the  same  result  They  started 
for  the  senate  chamber  In  full  time  tu  get 
there.  They  were  physically  obstructed.  But 
for  this  they  would  have  been  there,  not  per- 
haps as  early  as  the  energy  of  the  9  brought 
about,  but  by  3  p.  m.  They  were  half  an 
hour  late,  and  their  ingress  there  was  far 
from  dignified.  The  9  had  assembled.  What 
of  that?  They  were  not  a  majwlty  ct  21. 
They  had  chosen  a  chairman  for  themselves. 
What  of  It?  They  had  passed,  or  did  pass, 
a  resolution  clain^g  authority  to  determine 
upon  the  rights  of  certificated  members-elect 
None  of  their  action  was  senatoriaL  None 
of  It  was  legal.  The  11  rescinded  what  had 
been  done.  They  might  have  stayed  thore, 
and  physically  fought  out  the  difference  be- 
tweesa.  them.  They  did  not  Th^  simply 
went  into  a  cloakroom,  and  then  cairried  out 
the  rescission.  They  were  senators,  all  of 
them,  because  certificated.  They  were  the 
majority.  Like  conduct  was  confirmed  In 
State  v.  Foster,  7  N.  J.  Law,  107;  KendeU 


V.  Olty  of  Camden,  47  N.  J.  Law,  67,  Indors- 
ing this  dedslon,  confining  it  to 'action  during 
the  same  day,  and  so  approving  It  This 
view,  of  course,  takes  it  tof  granted  that 
members-elect  are  members.  But  sorely  this 
is  so.  And  see  Feure^  v.  Boe,  35  N.  J.  Law, 
123,  where  the  majority  of  a  board  ot  chosen 
freeholders,  part  h(dd-overs,  part  membets- 
dect,  acted  without  notice  to  the  minority. 

VII.  In  Keams  v.  Edwards,  (N.  J.  Sap.) 
reported  In  28  Aa.,  at  page  723,  Mr.  Justice 
Depue  says:  "The  constitution  provides,  in 
the  second  paragraph  of  section  4,  art  4, 
that  each  bouse  shall  be  the  judge  of  the 
elections,  qualifications,  and  returns  of  its 
own  members.  The  constitution  liaving  con- 
ferred on  the  legislative  department  the  pow- 
er to  judge^— that  Is,  judicially  determine,— ii 
would  not  be  competent  for  the  legislature  to 
confer  that  authority  on  the  judicial  depart- 
ment of  the  government"  He  refers  to  Rah 
V.  Frambach,  47  N.  J.  Law,  85,  where  the 
late  Mr.  Justice  Parker  said:  "The  c^tlfi- 
cate  of  election  presented  to  the  house  is  pri- 
ma fade  evidence  of  the  rights  of  the  person 
holding  it  The  persMi  producing  the  certifi- 
cate issued  by  authority  of  the  officer  or  offi- 
cers issued  by  law  to  give  the  credentials  is 
permitted,  In  the  first  instance,  to  take  his 
seat  in  the  body."  In  the  case  of  Feurey  v. 
Boe,  35  N.  J.  Law,  123,  already  mentioned, 
ih&re  seems  to  hare  been  fi  dispute  which  led 
the  majority  to  Ignore  the  minority  of  a 
board  of  chosen  freeholders,  and  elect  with- 
out notice  to  them.  The  case  Is  not  very 
fully  reported,  but  It  appears  that  in  this  ma- 
jwlty  were  both  some  hold-overs  and  some 
members-elect,  and  the  votes  of  those  dect- 
ed  the  officer  whose  right  was  in  question. 
The  election  was  sustained.  In  the  case  of 
Kendell  v.  City  of  Camden,  47  N.  J.  Law, 
67,  also  already  mentioned.  It  was  bdd  that 
action  by  a  body,  reversing  prior  action, 
electing  an  officer  during  the  session,  by 
electing  another,  was  lawful,  and  the  last 
man  was  held  elected.  Applying  this,  the  ac- 
tion of  the  11  is  sustainatde,  as  reversing 
what  had  occurred  before.  The  cases  of  Bil- 
lings V.  Fielder,  44  N.  J.  Law,  381,  and  State 
V.  City  of  Patterson,  85  N.  J.  Law,  190,  are 
also  worthy  of  attention;  as,  also,  the  case  «rf 
In  re  Contested  Election  of  McNeil,  2  Aa 
341,  111  Fa.  St  236,  a  wbll-consldered  case, 
arising  upon  language  giving  the  legislative 
bouses  the  right  to  judge  as  to  qualfficatlcws, 
etc.,  similar  to  that  in  our  constltutloa. 

S.  H.  Grey,  for  Mr.  Rogers. 

I.  The  object  of  the  proposed  Inquiry  Is  to 
ascertain  by  wliat  title  Rogers  holds  his  of- 
fice as  president-  The  Inquisition  can  cmly 
be  made  by  a  tribunal  having  power  to  In- 
vestigate and  determine  the  title  diallenged. 
That  tribunal  is  not  this  court  It  is  the 
senate  of  New  Jersey,  when  OTganized  as  a 
house.  The  Initial  Inquiry  Utto  the  question 
of  titles  Involves  the  investigation  of  the 
"election,    qualifications,    and    returns"    of 
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those  claiming  to  be  members  of  the  senate. 
The  constitution  expressly  confers  up<»i  each 
house  the  sole  power  "to  judge  of  the  elec- 
tion, qualifications,  and  retmms  of  Its  mem- 
bers." This  power  admits  of  no  division, 
and  Is  necessarily  exclnsiye.  Nor  can  this 
court  make  inquisition  for  the  purpose  of  de- 
ciding whether  the  soiate  which,  in  organiz- 
ing itself  Into  a  constitutional  house,  elected 
Mr.  Rogers  as  its  president,  was  or  was  hot 
composed  of  a  majority  of  the  members  of 
that  body,  nnldss  It  accepts  the  rertificnte  of 
election  as  prima  fticie  evidence  of  right  to  a 
seat  for  organization  purposes. 

In  People  v.  Mahan^,  13  Mich.  481,  Judge 
Cooley  said:  "While  the  constitution  has  con- 
ferred the  general  Judicial  power  of  the  state 
upon  the  courts  and  officers  specified,  there 
are  certain  powers  of  a  Judicial  nature, 
whicli,  by  the  same  instrument,  are  expressly 
conferred  upoQ  other  bodies,  and  among  them 
is  the  iwwer  to  judge  of  the  election,  qualifi- 
cation, and  returns  of  members  of  the  leglda- 
ture.  The  terms  employed  clearly  show  that 
each  house,  In  deciding,  acts  In  a  general  ca- 
pacity, and  there  is  no  clause  In  the  consti- 
tution which  empowers  this  or  any  other 
court  to  review  their  action."  To  the  same 
effect  is  Dalton  v.  State,  8  N.  E.  685,  43  Ohio 
St  652-680.  In  Robertson  v.  State,  10  N.  B. 
582,  643,  109  Ind.  79,  which  was  a  case  in- 
volving, a  contest  over  an  Section  of  lieuten- 
ant governor,  Elliott,  C.  J.,  said:  "In  many 
instances  powers  of  a  Judicial  nature  are 
conferred  upon  the  legislature,  and  it  has  al- 
ways been  held  that,  where  such  power  is 
conferred,  it  is  exclusive  and  supreme."  See, 
also,  Clough  V.  Curtis,  10  Sup.  Ct  673,  134  U. 
S.  361, 371;  Sinking  Fund  Cases,  99  U.  S.  700- 
718;  Story,  Const  §  374;  1  Kent,  Comm.  pp. 
221-235;  Cooley,  Const.  Llm.  pp.  50,  51;  State 
V.  Governor,  25  N.  J.  Law,  331-351;  Pang- 
bom  T.  Young,  32  N.  J.  Law,  29,  32,  40,  41; 
State  T.  Pritchard,  36  N.  J.  Law,  101,  112, 
113. 

So  wdl  settled  is  the  rule  that  tliere  is  no 
Judicial  supervision  over  the  legislative  de- 
partment in  the  discharge  of  its  duty  that 
Throop,  in  his  work  on  Officers,  lays  It  down 
thus,  (section  793:)  "A  very  obvious  princi- 
ple of  public  policy  exempts  members  of  the 
state  and  national  legislature  from  Judicial 
supervision  In  the  performance  of  their  legis- 
lative duty."  And  again,  (In  section  814:) 
"A  mandamus  will  not  lie  against  a  member 
of  the  legislature  to  compel  his  action  with 
respect  to  a  matter  pertaining  to  his  legisla- 
tive duty.  Tiaia,  it  cannot  be  granted  against 
the  speaker  of  the  assembly,  upon  the  appli- 
cation of  a  member,  to  compd  him  to  send 
to  the  senate  a  bill  which  the  relator  Insists 
has  duly  passed  the  house,  and  which  the 
!<peaker  Insists  has  not  duly  passed."  See, 
also.  Ex  parte  Echols,  39  Ala.  608. 

n.  Is  the  office  of  "president  of  the  sen- 
ate" an  office  of  the  state  of  New  Jersey  as 
an  organized  government,  one  of  the  "dvU 
offices"  spoken  of  in  the  constitution,  or  is  it 


an  office  of  the  legislature  only,  one  of  the 
co-ordinate  brajichos  of  the  state  govern- 
ment? If  the  latter,  can  this  court  under 
any  circumstances,  inquire  Into  the  title  by 
which  it  is  held?  By  article  4  of  the  constl- 
tatl<Hi,  the  legislative  power  is  vested  in  a 
senate  and  general  assembly,  and  provision 
Is  made  for  the  election  to  these  legislative' 
bodies  of  such  persons  as  possess  the  requi- 
site qualifications,  which  are  age,  the  right  of 
suffrage,  citizenship,  and  inhabitancy.  The 
two  legislative  houses  have  each  the  power 
"to  (dioose  its  own  officers,  determine  the 
rules  of  its  iH-oceedlngs,"  and  punish  or  expel 
its  members.  Article  4,  g  4,  par.  8.  And 
every  "officer  of  the  le^lature"  is  required 
to  take  an  oath,  the  form  of  which  is  pre- 
scribed in  the  constltutlMi,  "before  he  en- 
ters upon  his  duties."  Article  4,  i  8,  par.  2. 
The  "president  of  the  senate"  is  an  officer 
described  in  the  constitution,  (article  4,  i  4. 
par.  7,)  and,  in  virtue  of  that  office,  receives 
an  additional  compensation,  equal  to  one- 
third  of  his  allowance  as  a  member.  By  ar- 
ticle 7,  {  2,  provisI(M>s  are  made  for  the  ap- 
pointment or  election  of  all  dvil  officers  who 
are  to  be  "commissioned  by  the  governor." 
Paragraph  10:  Their  "terms  of  office  •  •  • 
shall  commence  on  the  day  of  the  date  of 
their  respective  commissions;  but  no  com- 
mission shall  •  •  •  bear  dale  prior  to  the 
expiration  of  the  term  of  the  incumbent  of 
said  office."  That  the  members  of  the  legis- 
lature should  be  absolutely  incapable  of 
holding  any  other  state  or  federal  office  is 
expressly  provided  by  article  4,  {  6.'  We 
have,  then,  an  office  created  by  the  constitu- 
tion, for  the  express  purpose  of  making  the 
legislative  power  effective,  whose  Incumbent 
must  possess,  as  his  sole  quallflcatlon,  the 
character  of  a  leglslatw,  whose  title  rests  ai- 
tlrely  upon  that  of  his  fellow  members,  who 
Is  chosen  from  and  (exercises  his  <^clal  func- 
tion wholly  among  them,  whose  compensa- 
tion Is  based  upon  theirs,  whose  official  oath 
defines  his  functions  end  duties  as  those  ap- 
pertaining to  the  exercise  of  legislative  pow- 
er, and  whose  term  Is  limited  by  that  of  the 
legislature  of  which  he  is  a  member.  Can  it 
be  said  that  such  an  officer  holds  an  office  of 
the  state  of  New  Jersey  as  an  organized  gov- 
ernment? He  is  but  the  "month  of  the 
house"  which  dects  him.  May,  Hist.  Pari. 
103.  His  duties  are  all  associated  with  and 
inseparable  from  that  house.  See  them  de- 
fined in  Gush.  Pari.  Law,  ^  291.  The  presi- 
dent of  the  senate  holds  his  office  by  the  war- 
rant, not  of  the  state  government,  but  of  the 
people,  who  organized  that  government. 
They  expressed  in  the  constitution,  which 
they  made,  their  purpose  to  confer  upon  one 
branch  only  of  the  three  co-ordinate  govern- 
mental agencies  the  power  to  make  laws. 
They  separated  that  branch  wholly  from  the 
other  two.  They  Invested  It  with  the  otily 
creative  power,  as  all  legislative  action  es- 
sentially is,  which  they  were  willing  to  dele- 
gate to  their  agents;  and  they,  in  terms,  ex- 
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eluded  tlila,  the  biggest  field  of  sovereign 
power,  from  tbe  poaalbUlty  of  tnterferenoe 
from  or  invasion  by  any  persons  belonging 
to  or  constitatlng  eithw  of  the  other  depart- 
ments, and  by  the  same  article  jK^served  the 
executive  and  judicial  departments,  in  the 
ezerdse  of  their  proper  functions,  from  in- 
vasion by  the  legislature.  Says  Judge  Cooley, 
In  his  work  on  Constitutional  Limitations, 
(page  133:)  "There  are  certain  matters 
whldi  each  house  determines  for  Itself,  and 
In  respect  to  which  its  decision  is  conclusive. 
It  chooses  its  own  officers,  except  where^  by 
the  constituticm  or  statute,  it  is  otherwlae 
provided.  It  determines  its  own  rules  of  pro- 
ceeding. It  decides  upon  the  election  and 
qoaUflcations  of  Its  own  members."  Here  It 
will  be  seen  that  the  choice  of  officers  Is  put 
upon  the  same  plane  with  the  unque8tl<»uible 
legislative  powers  possessed  and  used  exclu- 
sively by  the  legislature  of  judging  of  the 
"title"  of  members,  and  adopting  "rules." 
■  How,  tbea,  can  it  be  said  that  such  an 
office  as  this  is  an  office  the  title  to  which 
may  be  inquired  into  as  if  it  were  one  of  the 
civil  <^ces  of  the  organized  state  ^vem- 
ment?  Not  does  the  constitutional  provi- 
sion that  the  president  of  the  senate  shall 
assume  executive  functions  (article  5,  {§  12- 
14)  indicate  that  his  office  as  president  is 
other  than  a  purely  legislative  one.  These 
provisions  against  the  Inability  of  the  gov- 
ern<»:  to  act  are  simply  means  of  transmit- 
ting eo  instantl  the  executive  function,  not 
the  office  of  governor,  when  the  contingency 
guarded  against  occurs,  to  a  person  desig- 
nated by  the  description  of  the  legislative 
office  he  holds.  In  the  event  of  his  tempo- 
rary assumption  of  executive  duty,  he  is 
not  described  as  the  "governor,"  but  he  is 
described  as  the  "person  administering  the 
government"  Article  6,  H  8-10.  If  It  w&» 
designed  that  he  should  fill  the  executive 
office,  the  functions  of  which  he  assumes  by 
virtue  of  his  title  to  the  legislative  office 
which  he  held,  there  could  be  no  occasion  for 
the  provision  to  ffil  the  executive  office  by  an 
election,  as  there  Is,  but  the  president  of  the 
senate  would  be  gov«tior  for  the  unexpired 
term.  The  provision,  however,  is  that  he 
administers  the  government  until  "another 
governor  shall  be  dected  and  qnalifled,"  (ar- 
ticle 5,  (  12;)  thus  clearly  drawing  the  dls- 
tlnctitm  between  the  occupancy  of  an  office 
and  the  temporary  assumption  of  its  duties. 
But  if  the  president  of  the  senate  were  to 
be  regarded  as  a  governor,  filling  that  office, 
instead  of  merely  administering  the  govern- 
ment by  the  exercise  for  a  time  of  its  func- 
tions, could  his  title  as  governor  be  here 
questioned?  The  provisions  of  article  5,  f 
2,  would  seetu  to  exclude  this  court  from  such 
an  inquiry,  because  "contested  Sections  for 
the  office  of  governor  shall  be  determined  in 
such  manner  as  the  legislature  shall  direct 
by  law."  This  Is  an  Indication  of  an  Intent 
to  exclude  purely  Judicial  inquiry  into  the 
title  to  the  executive  office,  emanating  direct- 


ly from  the  people,  aa  an  independent  brandi 
of  the  government,  and  to  give  exclusive  con- 
trol over  the  method  of  determining  that 
question  to  another  branch  of  the  govern- 
m&it,  also  directly  emanating  from  the  peo- 
ple, L  e.  the  legislature.  Iliat  power  the  leg- 
islature has  exercised  by  statute.  Revision, 
p.  353,  {  88  et  seq.  It  cannot  be  claimed 
that  the  power  of  Investigating  the  king's 
title  to  his  crown  ever  vested  In  the  king's 
bench,  or  that  it  was  there  when  this  state 
declared  its  Independence  of  Great  Britain, 
and  so  this  power  is  not  derivative  by  our 
supreme  court  from  any  claim  of  nnlimited 
potentiality  In  ^lat  court  Another  evidence 
that  the  presidency  of  the  senate  is  a  purely 
legislative  office,  and  not  an  office  under  the 
organized  government  of  the  state,  described 
in  the  constitution  as  a  civil  office,  is  found  in 
the  fact  that  no  commission  from  the  gov- 
ernor la  necessary  to  its  full  investiture,  aa 
is  the  case  with  "all  officers  elected  or  ap- 
pointed pursuant  to  the  provisions  of  the 
constitution."  Article  7,  {  2,  pars.  10,  11. 
No  commission  ever  Issues  to  the  presiding 
officers  of  either  house,  nor  to  the  governor 
himself;  and  for  the  same  obvious  reason 
they  draw  their  titles  directly  from  the  peo- 
ple, as  independent  agents  In  the  tilunity  of 
state  governm^it. 

III.  Another  reason  why  this  court  cannot 
take  jurisdiction  over  this  matter  by  a  writ 
of  quo  warranto  Is  that  the  question  pre- 
sented is  a  purely  political  one,  and  not  in 
any  sense  judicial.  The  president  of  the  sen- 
ate Is  a  member  and  presiding  officer  of  a 
political  body.  The  whole  function  of  legis- 
lation Is  political,  essentially.  In  Penn  v. 
Lord  Baltimore,  1  Ves.  8r.  441,  Lord  Hard- 
wlcke,  Ch.,  declared  that  the  court  of  chan- 
cery had  no  original  jurisdiction  on  the  di- 
rect question  of  the  original  right  of  bounda- 
ries of  political  provinces  in  the  American. 
colonies,  and  that  the  povrer  to  establUh  the 
boundaries  was  in  the  king  and  council;  bat 
In  this  case  he  took  jurisdiction  of  the  sub- 
ject-matter of  controversy  because  It  grew 
out  of  a  valid  contract  made  In  England,  over 
which  contract  and  the  private  rights  cre- 
ated by  and  flowing  from  it  he  had  jurisdic- 
tion. In  the  case  of  Nabob  of  Camatlc  v. 
Bast  India  Co.,  1  Yes.  Jr.  371,  2  Yes.  Jr.  56, 
it  was  held  that  the  question  presented  was 
political,  and  involved  no  private  rights.  The 
court  refused  to  take  jurisdiction,  upon  the 
objectl(»i  to  its  jurisdiction  being  raised. 
The  same  doctrine  was  recognized'  by  the 
supreme  court  of  the  United  States  In  the 
opinion  of  Chief  Justice  Marshall  In  the  case 
of  Foster  v.  Neilson,  2  Pet  306,  who  said: 
"The  judiciary  is  not  that  department  of  the 
government  to  which  the  assertion  of  its  in- 
terests against  foreign  powers  is  confided. 
Its  duty  commonly  Is  to  decide  upon  individ- 
ual rights,  according  to  those  principles  which 
the  political  departments  of  the  government 
have  established."  The  same  principle  Is  de- 
clared In  the  following  cases:   WUllams  ▼. 
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Insimnoe  Co.,  18  Pet  420,  (McLane,  J.;) 
Kendall  v.  IT.  S.,  12  Pet  524;  Qeorgla  v. 
Stanton,  6  Wall.  00;  Golston  t.  Hojrt,  8 
Wbeat  246,  324;  U.  &  t.  Palmer,  8  Wlieat 
610;  The  Dlvlna  Pastora,  4  Wheat  62;  Oar- 
da  V.  £iee,  12  Pet  511-620;  WiUlams  r. 
Insnrance  Co.,  13  Pet  415;  U.  8.  t.  Torba, 
1  Wall.  412-423;  U.  S.  t.  Lynde,  11  WalL 
632-638;  and  In  the  very  recent  case  grovrlng 
out  of  the  disputes  touching  the  Jurisdiction 
over  Behrlng  sea,— In  re  Cooper,  12  Sup.  Ct 
463,  143  U.  S.  472,  60S.  See  also,  opinion  by 
Judge  Woodbury  In  the  great  case  of  Iiuttaer 
▼.  Borden,  7  How.  1,  which  was  the  oat- 
growth  of  the  Hon  Rebellion  In  Rhode 
Island,  and  turned  upon  the  question  as  to 
whether  the  new  or  the  old  constitution  of 
the  state  was  the  organic  law. 

rV.  But,  assuming  that  the  court  desires 
to  have  the  views  of  counsel  upon  ttie  sit- 
oatton  which  the  facts  present  our  claim  js 
that  Mr.  Rogers  is  the  president  of  the  sen- 
ate, lawfully  elected  by  Its  duly  qualified, 
elected,  and  returned  members.  The  senate 
of  New  Jersey  Is  not  a  continuous,  perpetual 
entity,  but  a  body  of  limited  vitality.  Un- 
der the  charter  of  July  2,  1776,  (Wilson's 
Laws,  P.  L.,  art  7,)  It  was  provided  that 
the  governor,  who  was  elected  for  one  year, 
"shall  be  constant  presid^it  of  the  council, 
and  have  a  casting  vote  In  th^  proceedings; 
and  the  conncil  themselves  sliall  chose  a 
vice  president  who  shall  act  as  such  In  the 
absence  of  the  governor."  The  power  to 
convene  the  council  was  in  the  governor  ot 
vice  president,  but  it  "must  be  convened  at 
all  times  when  the  assembly  sits."  Article 
6  The  speaker  of  the  house  of  assembly 
had  power  to  convene  that  house,  if  the  as- 
sembly had  empowered  the  speaker  so  to  do, 
"whenevar  any  extraordinary  occurrence 
shall  render  It  necessary."  Article  6.  These 
powers  of  convention  were  not  Indicative  of 
the  continuity  of  either  house  as  an  organ- 
ised body,  because  they  were  both  elected 
"yearly  and  every  year."  Article  &  Nor 
was  the  fact  that  the  governor  (who  was 
decttve  by  the  council  and  assembly  tor  one 
year)  was  the  "ecnstant  president  of  the 
council,"  with  a  casting  vote,  any  evidence 
of  a  contlnully  of  character  In  the  council. 
As  neither  the  council  nor  the  governor  had 
any  official  character  beyond  one  year,  there 
could  not  be  the  same  body  continuing  from 
year  to  year.  What  th^e  was  was  a  body 
which,  during  the  official  life  of  its  members, 
was  oontinuonBly  organized,  because  the 
charter  provided  for  it  "a  constant  president" 
hence  there  was  always  a  council,  perpetually 
clothed  with  power  to  act,  and  ready  for  axs 
tion  whenever  convened  by  Its  "constant 
president"  or  Its  own  "vice  president"  There 
were  reasons  tor  this  condition  of  things  at 
that  time.  The  functions  of  the  council  were 
both  legislative  and  Judicial.  It,  with  the 
governor,  was  then  the  court  of  "last  resort 
in  all  causes  of  law."  But,  when  the  consti- 
tution of  1844  came  to  be  made,  a  marked 
v.28A.no.l3— 47 


difference  Is  apparent  There  is  no  provision 
for  continuous  organization  of  either  legis- 
lative house.  The  governor  is  no  longer  a 
"constant  president"  of  the  upper  house,  with 
a  casting  vote.  Neither  does  tiie  senate  exer- 
cise the  ultimate  Judicial  power  as  a  "court 
of  last  resort  in  aU  causes."  On  the  con- 
trary, the  legislative  year  is  defined  (article 
4,  {  1,  par.  3)  as  beginning  on  the  second 
Tuesday  of  January  next  after  the  general 
election,  when  "the  two  houses  shall  meet, 
separately,  ♦  •  •  at  which  time  of  meet- 
ing the  legislative  year  shall  commence." 
Here  we  have  an  express  declaration  at  the 
"time  of  meeting,"  coupled  with  a  statement 
that  at  this  "time  of  meeting  the  legislative 
year  shall  commence."  While  this  language 
is  not  substantially  dlCTerent  from  tiiat  of 
the  old  charter,  which  is  that  "on  the  second 
Tuesday  next  after  the  day  of  election  the 
council  and  assembly  shall  separately  meet," 
(article  8,)  the  omission  In  ttxe  new  consti- 
tution of  any  provisions  for  a  contmuous 
organization  of  the  upper  house  or  senate 
is  to  me  conduslve  that  a  new  organization 
eftiould  be  annually  made,  and  that  no  power 
existed  In  the  body  which  was  transmitted 
from  one  year  to  another,  of  any  sort  There 
could  be  no  power  in  the  senate  as  a  legis- 
lative house  until  It  had,  by  Its  organization, 
become  a  house,  as  distinguished  from  a  col- 
lection of  members,  qualified  to  act  In  effect- 
ing an  organization  of  themselves  into  a 
house.  Hence  imtil  there  was  an  organisa- 
tion there  was  no  house,  which  alone  was 
empowered  to  "Judge  of  Uie  elections,  re- 
turns, and  qualifications"  of  Its  members, 
(article  5, 1  4;)  and,  consequently,  as  all  stood 
upon  a  plane  as  to  the  source  of  their  title 
as  members,  all  were  equally  qualified  to  act 
in  accomplishing  an  organization.  This  is 
true  of  the  house  of  commons,  for,  upon  the 
assembling  of  a  new  parliament  each  m«n- 
ber  porticipBtes  in  the  organization,  by  rea- 
son of  his  election  only.  The  evidence  of 
that  election  is  the  return  book,  in  which 
the  clerk  of  the  honse  records  the  names  of 
those  gentlemen  which  are  returned  to  the 
cleik  of  the  crown  in  chancory,  and  by  lilm 
transmitted  to  the  derk  of  the  house,  who 
holds  office  for  life  imder  royal  appointment 
These  members  all  vote  in  selecting  a  speak- 
er  before  any  of  th«a  are  swwn.  Hurdle 
T.  Waring,  L.  R.  d  C.  P.  435,  43  Law  J.  C. 
P.  209,  212,  213. 

The  senate  is  composed  of  one  senator 
from  each  county  In  the  state,  elected  by  the 
legal  voters  of  the  counties,  respectively,  foi 
three  years.  Article  4,  {  2.  The  provIsloD 
for  the  division  of  the  original  senate  into 
three  classes  was  designed  to  secure  annuallj 
the  election  of  one-third  of  the  whole  body 
by  the  people.  The  title  to  the  office  must 
necessarily  be  drawn  from  the  people,  who, 
as  "the  legal  voters  of  the  counties,  respeO' 
tively,"  elect  the  senator  from  tliat  connty. 
The  evidence  of  that  title  is  the  election,  and 
the  evidence  of  that  election  is  thft  return 
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which  the  law  requires  to  be  made,  and 
which  Is  described  as  a  "statement  of  the  de- 
termination" of  the  "board  of  the  county 
canvassers,"  (Reylsion,  pp.  346-348;)  and, 
"on  the  organization  of  each  house,"  certified 
copies  of  these  "statements  of  determina- 
tion" shall  be  deemed  and  taken  to  be  prima 
facie  evidence  of  the  right  of  the  persons 
therein  mentioned  to  seats  in  the  houses  re- 
spectively to  which  they  shall  have  been  so 
determined  to  be  elected,"  (Id.  p.  353,  {  86.) 
So  that  we  seem  to  have  provided  by  the 
constitution  a  method  of  determining  the  fact 
of  that  election  for  the  purpose  of  "the  or- 
ganization of  each  bouse"  of  the  legislature, 
and  thus  it  seems  that  we  find  in  the  con- 
stitution and  law,  as  they  now  are,  and  for 
more  than  60  years  have  been,  a  sufficient 
and  clear  explanation  of  the  invariable  rule 
heretofore  pursued  in  organizing  the  senate. 
If,  then,  the  constitution  and  the  statute  are 
to  guide  the  senatorial  footsteps  in  the  or- 
ganization of  the  senate,  the  way  should  be 
as  clear  now  as  it  has  always  heretofore 
been.  The  newly-elected  senators  would 
have  the  right  to  participate  in  the  organiza- 
tion of  the  senate  upon  the  exhibition  of 
"certified  copies  of  statements  of  the  deter- 
mination" of  their  election.  This  view,  it 
will  be  seen,  excludes  the  idea  of  the  exer- 
cise by  the  senate  of  any  Judicial  function, 
when  assemble  fbr  organization  only,  and 
thus  there  does  not  seem  to  be,  under  our 
states  system,  any  senate,  «dsting  continu- 
ously as  an  organized  body,  clothed  with  per- 
petual legislative  power,  including  the  poyrer 
which  is  Invested  in  it  only  as  a  legislative 
house,  completely  organized,  and  capable  of 
exercising  its  full  constitutional  functions,  to 
be  the  "judge  of  the  elections,  returns,  and 
qualifications  of  its  own  members."  This 
latter  power  ia  not  given  to  the  older  sena- 
tors, erroneously  described  as  "hold-overs," 
nor  to  the  senators-elect,  but  to  the  complete- 
ly organized  senate,  which  la  described  in 
the  constitution  as  a  house,  (article  4,  {  4,) 
a  majority  of  whicb  "shall  constitute  a  quo- 
nun  to  do  business."  How,  then,  can  it  be 
legally  or  logically  claimed  that  there  is  a 
senate  which,  as  a  senate  completely  organ- 
ized, is  continuous  In  character,  and  clothed 
with  legislative  power  or  senatorial  authority 
perpetually?  If  this' be  so,  why  does  the 
constitution  secure  to  the  people,  by  the  an- 
nual election  of  one-third  of  this  continuous 
body,  the  power  to  destroy  a  chrysoUte  so 
perfect  In  all  its  parts  by  the  introduction  of 
new  and  possibly  discordant  elements?  Why 
does  the  constitution  prescribe  a  legislative 
year  for  the  continuance  of  a  legislative 
body,  consisting  of  a  senate  and  general  as- 
sembly, the  members  of  whicb  shall  be 
"elected  yearly  and  every  year,  »  •  • 
and  meet  separately  on  the  second  Tuesday 
In  January"  next  after  the  election  in  No- 
vember, at  "which  time  of  meeting  the  legis- 
lative year  shall  commence?"  Article  4,  | 
1,  par.  3.    One  would  suppose  that  If  a  leg- 


islative year  commenced  for  botb  the  senate 
and  assembly,  as  by  this  express  provision 
of  the  constitution  It  does,  it  would  scarcdy 
be  possible  that  one  of  the  bodies— the  s«i- 
atc— was  eternal,  without  beginning  and 
without  end.  I  am  unable  to  see  upon  what 
ground,  under  the  constitution  and  law  of 
New  Jersey,  there  can  be  such  a  thing  as 
a  continuous,  never-ending  legislative  body; 
and,  if  there  is  no  such  body,  then,  the  sen- 
ate requiring,  as  it  does,  organization  each 
year  to  make  of  it  a  constitntlimal  house,  that 
organization  must  precede  Its  creation  as  a 
house,  capable  ot  recoj^tloa  or  action  as  a 
legislative  body,  and  In  this  organizatlou 
members-elect,  holding  "oertlfled  copies  of 
the  determination"  of  their  election,  have 
had  secured  to  them  by  the  statute  a  right 
to  a  seat,  and,  being  so  entitled  to  a  seat, 
they  can  lawfully  participate  in  its  organiza- 
tion, as  Is  their  duty  to  those  who  elected 
them.  The  power  to  organize  the  senate  la 
in  all  those  who  are  elected  to  its  member- 
ship and  who  present  the  statutory  creden- 
tials. The  power  "to  Judge  of  election  re- 
turns and  qualifications  of  Its  own  members" 
Is  not  conferred  on  individual  senators,  but 
upon  the  collective  body.  It  is  g^Iven  by  the 
constitution  to  each  house,  and,  as  already 
shown,  there  is  no  house  until  an  organiza- 
tion of  that  house,  which  Is  the  act  weld- 
ing Its  elements,  its  members.  Into  a  homo- 
geneous body,  has  been  eftected.  Then  only, 
and  not  before,  there  is  given  to  the  house 
the  power  to  Judge  of  the  "election  returns 
and  qualifications  of  its  members."  Who 
are  its  members?  Are  they  those  only 
whose  title  is  more  than  one  year  old?  This 
cannot  be  if  "certified  copies  of  statements  of 
determination"  of  election  are  valid,  prima 
fade  evidence  of  membership  for  purposes  of 
organization.  The  members  who  participate 
in  organizing  are  those  who  produce,  or  who 
have  before  produced,  certificates  of  elec- 
tion. These  are  the  members  whose  title 
after  organization  may  be  inquired  into  by 
the  organized  body, — the  house.  If  they  were 
not  such  members,  there  would  be  nothing 
for  the  organized  bouse  to  investigate.  Tbe 
power  given  is  to  "Judge  of  the  election  re- 
turns and  qualifications"  of  these  very  mem- 
bers who,  with  prima  facie  evidence  of  Utle 
only,  are  subject  to  have  that  title  challenged 
by  a  claimant,  and  Judged  by  the  house. 
There  is  a  provision  In  our  state  consdtutlon 
which  Is  not  to  be  found  In  the  federal  con- 
stitution. It  baa  sufficient  pertinence  to  the 
subject  under  consideration  to  warrant  a 
reference  to  it  The  provision  Is  this: 
"Members  of  the  legislature  shall,  before 
th^  enter  on  the  duties  of  their  respective 
offices,  take  and  subscribe  the  following  oath 
or  affirmation:  *  •  •  And  members-elect 
of  the  senate  or  g^ieral  assembly  are  here- 
by empowered  to  administer  to  each  other 
the  said  oath  or  affirmation."  Article  4,  {  8. 
I  have  gone  far  enough  to  show  that  the 
title  to  the  senatorial  office  Is  drawn  firom 
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the  people  Erectly;  that  the  statute  law  pro- 
▼Idee  a  way,  by  certified  copies  of  deter- 
mlnatl<»  of  election,  to  evidence  that  title; 
that  those  persons  who  hcdd  that  evidence 
are  entitled  to  seats  for  the  purpose  of  or- 
ganizing the  senate;  and  that  as  members- 
elect,  empowered  and  entitled  to  swear  In 
each  other,  there  Is  a  clear  constitutional 
recognition  of  their  right  thus  to  qualify 
themselves  to  participate  as  members-elect 
in  the  organization  of  the  body.  The  char- 
acter and  value  of  certificates  of  election  as 
prima  fnot*'  evidence  of  the  fact  of  elec- 
tion Is  universally  recognized  by  legislative 
tx)dles  and  by  courts.  McCreary,  Elect  St 
609-586.  In  section  ,586,  when  dealing  with 
OTganizatlon  of  legislative  bodies,  (diapter 
18,)  Judge  McCreary  lays  down  this  doctrine: 
"It  Is  to  be  observed  In  the  outset  that-  when 
a  number  of  persons  come  together,  each 
claiming  to  be  a  member  of  a  legislative 
body,  those  persons  who  hold  the  usual  cre- 
dentials of  membership  are  alone  entitled  to 
participate  In  the  organization;  and  If  it  Is, 
as  we  have  had  occasion  several  times  to  re- 
peat, a  well-settled  rule,  that,  where  there 
has  been  an  authorized  election  for  an  office, 
the  certificate  of  election,  which  Is  sanctioned 
l>y  law  or  usage,  Is  the  prima  facie  written 
title  of  the  office."  This  doctrine  is  affirmed 
in  all  the  courts.  See  State  v.  Van  Camp, 
(Neb.)  54  N.  W.  114;  also,  21  Cong.  Rec.  pt 
3,  pp.  2906-2910;  In  re  Gnnn,  32  Pac.  470, 
948,  50  Kan.  155-175.  179. 

V.  Mr.  Rogers  was  elected  as  president  by 
the  majority  of  aU  the  members  of  the  sen- 
ate certified  and  sworn,  and  so  Is  entitled  to 
his  office.  As  the  senators.  In  organizing 
themselves  into  a  house,  could  not  look  be- 
yond the  "statement  of  the  determination"  of 
election  to  ascertain  who  were  entitled,  for 
purposes  of  organization,  to  seats  in  the  sen- 
ate to  which  it  had  been  determined  'they 
were  elected,  and  as  Mr.  Rogers'  title  to  his 
<^ce  rests  upon  his  electlcm  by  the  mem- 
bars  of  a  body  composed  of  those  whose  pri- 
ma facie  right  to  vote  is  not  challenged,  the 
Judgment  of  the  court  must  necessarily  be 
that,  looking  at  the  evidence  which  those  who 
elected  Mr.  Rogers  were  bound  to  consider 
a:nd  be  controlled  by,  and  which  on.  this  rule 
cootnds  this  action  of  this  court,  he  was  law- 
fully elected  to  the  legislative  office  which  he 
fills.  Nor  can  the  practice  of  the  senate 
heretotaee  affect  the  question  If  that  practice 
is  inccmsistent  with  the  statute,  tor  the  stat- 
ute Is  the  law  of  the  legislature,  and  not  of 
the  senate  <»aly.  It  cannot  be  disregarded  by 
either  house,  for  such  a  disregard  would  be 
tantamount  to  a  repeal  by  one  house  of  an 
act  of  both  which  the  govemw  had  approved. 
This  is  true  In  England,  where  it  is  said  by 
Hatsell,  In  his  Precedents  of  Proceedings  of 
Parliament,  "that  a  rule  laid  down  by  the 
hoose  of  commons  as  a  regulation  of  them- 
selves cannot  supersede  the  directions  of  an 
act  of  parliament"    2  Hats.  Prec.  p.  167. 

VI.  It  may  be  well  to  examine  Into  the 


qudstion  whether  tiiere  Is  sncb -a.  position  as 
that  of  temp<x«iy  ixesident,  which  Mr.  Ad- 
raln  claims  to  be  an  ofllce.  The  action  of  the 
minority  of  the  members  of  the  senate  heee 
under  inspection  was  to  select  a  president 
pro  tempore  in  the  process  of  organization. 
This  selection  wiis  made  before  a  majority  of 
senators,  old  or  new,  had  arrived;  hence,  as 
the  action  was  not  that  of  a  quorum,  it  was 
abscdntely  Ineffective  to  make  the  position  of 
temporary  president  or  to  fill  it  if  made. 

yn.  The  (wly  power  given  to  a  minority 
of  the  members  of  the  senate  by  the  consti- 
tution is  the  provi8l(Hi  of  article  4,  J  4,  that 
they  may  adjourn  from  day  to  day,  and  may 
be  authorized  to  compel  attendance  of  ab- 
sent members. 

VIII.  No  argument  can  be  drawn  In  sup- 
pwrt  of  Mr.  Adrain's  position  from  the  fact 
of  the  presence  in  the  senate  chamber  of  a 
majority  of  the  senators.  They  went  there 
to  wganlze.  They  found  an  apparent  organ- 
ization. They  denounced  it  as  an  usurpation, 
and,  to  avoid  a  breach  of  the  peace,  with- 
drew to  another  part  of  the  senate  chamber, 
Inviting  the  nine  gentiemen  to  Join  them,  and 
there  organized  the  senate  by  the  election  of 
Mr.  Rogers  as  president,  Mr.  Mott  as  secre- 
tary, and  the  other  necessary  (^cers.  It 
woidd,  indeed,  be  a  new  feature  of  legisla- 
tive law,  more  arbitrary  than  any  known  rul- 
ing, if  a  dignified  protest  against  an  outra- 
geous usurpation  could  be  construed  into  a 
participation  and  acquiescence  In  the  wrong 
upon  the  people  of  this  state  committed  by 
this  flagrant  defiance  of  their  lawfully  ex- 
pressed will. 

A  linn  L.  McDermott  for  Robert  Adraln. 

The  legislative  scheme  of  the  constitution 
contemplates  a  continuous  body,  composed 
of  three  classes  of  senators,  with  their  terms 
so  arranged  "that  one  class  may  be  elected 
every  year."  There  Is  nothing  in  the  consti- 
tution preventing  the  election  of  a  president 
for  three  years.  Article  4,  §  4,  par.  3,  pro- 
vides that  "each  house  shall  choose  Its  own 
of&cen."  The  senate  being  a  continuous 
body,  it  may  designate  whom  It  chooses  to 
act  as  president,  during  his  term  as  senator, 
subject  to  reconsideration.  A  class  goes  out 
each  year,  but  the  senate  remains.  That 
there  may  not  be  an  interruption  In  the  life 
of  the  senate, — that  there  may  always  be 
two  classes  remaining,— it  Is  provided  that 
the  persons  elected  to  fill  vacancies  shall  be 
elected  for  the  unexj^ed  terms  only.  These 
two  ever-existing  classes  form  a  senate.  No 
one  can  become  a  member  of  the  body  ex- 
cept by  Its  acti<Hi.  The  constitution  provides 
that  each  house  shall  be  the  Judge  of  the 
elections,  returns,  and  qualifications  of  its 
own  memljers.  The  argument  that  the  sen- 
ate, which  is  to  Judge  of  its  own  member- 
ship, must  be  composed  of  one  member  from 
each  county  in  the  state,  is  f&llaclous,  be- 
cause article  4,  |  2,  par.  1,  provides  that  it 
shall  be  composed  of  anch  senators  "elected 
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fay  the  legal  TMeni  of  tbe  ooaitles;"  and  It 
is  the  decbdoQ  at  tlila  rerr  qnestlcm,  .  of 
whether  an  applicant  for  membenhlp  was 
elected  by  the  legal  Totera  of  the  county  he 
seeks  to  represent,  that  is  committed  to  the 
senate.  It  may  Jodge,  first;  of  the  elections 
of  Its  members.  No  man  Is  entitled  to  a 
seat  In  the  senate  unless  he  U  elected  to 
that  body.  No  one  can  finally  say  that  a 
soiator  has  been  elected  except  the  senate 
Itself.  Section  86  of  the  general  election 
law  is  invoked  to  give  value  to  certified 
copies  of  election  statements.  The  leglslSr 
tore  canntft  give  to  a  return  any  force  sub- 
tractlTe  from  the  power  of  the  senate  to  ex> 
amine  It,  approve  of  it,  object  to  it,  or  do 
whatever  it  will  with  the  paper.  A  person 
must  not  only  be  elected;  he  must  be  gnall- 
fled.  ▲  person  apidylng  for  admission  must 
have  certain  qualifications. 

The  framers  of  our  state  constitution  de- 
signed the  state  senate  as  a  continuous  body; 
its  prototype,  in  this  particular,  being  the 
United  States  senate;  The  federal  constitution 
makes  provision  for  a  president  of  the  sen- 
ate pro  tempore,  but  this  Is  to  meet  such 
emergencies  ds  may  arise,  and  to  -qualify  the 
C(Histitutl(Kial  proposition  that  the  vice  presi- 
dent shall  be  president  of  the  senate.  The 
absence  of  the  vice  resident  and  the  pnA- 
dent  pro  tempore  will  not  disorganize  the 
senate.  The  framers  of  the  state  constitu- 
tion Intended  to  make  the  senate  an  ever- 
living  body.  On  the  7th  of  June,  1844,  the 
composltl<Hi  of  the  senate  being  under  consid- 
eration by  the  constitutional  convention,  Mr. 
Vroom  said:  "The  reason,  the  great  object, 
of  fixing  the  terms  of  senators  at  three  years, 
is  not  only  because  they  are  connected  with 
the  executive,  but  by  this  means  the  senate 
will  be  a  more  permanent  body  than  the 
house  of  assembly.  If  the  senate  is  elected 
annually,  you  will  have  a  changing  legisla- 
ture, as  we  always  have  had."  A  motion  to 
amend  tbe  term  of  senators  from  three  to 
two  years  being  considered,  the  same  day, 
Mr.  Ogden  advocated  it,  but  said:  "The  reo/- 
sons  given  in  favor  of  the  permanency  of  the 
senate  are  strong."  Newark  Daily  Advertis- 
er, June  8  and  10;  1844.  Not  only  was  the 
provision  of  our  constitution  suggested  by 
the  federal  amstltntlon,  but  the  mode  of  deter- 
mining the  classes  adopted  by  the  first  United 
States  senate  was  adopted  by  the  senate  of 
New  Jersey.  See  1  Benton,  Abr.  ppi.  14,  15; 
Senate  J.  1845,  p..  168.  The  expression  of 
the  constitution  is  not  that  the  terms  of  sen- 
ators shall  end  agreeable  to  the  division,  but 
that  their  seats  shall  be  vacated.  Vacated 
in  what,  pray.  If  not  In  a  continuous  body? 
This  provision  Is  in  the  federal  constitution, 
"so  that  one-third  may  be  chosen  every  year." 
It  is  In  the  state  constitution,  so  that  "one 
class  may  be  elected  every  year."  One  class 
of  what,  if  not  of  a  continuous  senate? 
Does  the  fact  that  the  seats  ot  one  of  three 
classes  are  vacated  destroy  the  senate? 
Does  It,  for  a  second,  vacate  the  seats  of  tbe 


other  dassesT  The  oigralititon  li  eompo«ed 
of  three  classes.  Does  tbe  lettiement  of  one 
destroy  the  body?  Does  it  take  froos  It  ths 
right  to  order  elections,  to  elect  ofllcers,  to 
transaxit  business,  to  Judge  of  the  Sections, 
returns,  and  qualifications  of  Its  own  mem- 
bers? Is  It  so  Impotent  that  it  cannot  reject 
an  unqualified  applicant  for  admladon?  Are 
not  the  two  remaining  classes  the  senate? 
To  answer  negatively  is  to  say  that  the  sen- 
ate may  die  although  two-thirds  of  its  mem- 
bers exist  This  cannot  be.  Those  whose 
seats  are  not  vacated  remain  the  senate. 
Ttey  are  the  organization.  They  are  the 
Judges  of  the  elections,  returns,  and  qoaliffl- 
cations  of  their  membersblpw 

The  senators-elect  dalm  that  their  cerUfi- 
cates  of  Section  are  prima  fade  evidence  <tf 
their  rights  to  seats.  Bvldence  to  whom? 
In  what  tribunal  are  they  to  present  this  evi- 
dence? Not  In  this  court,  because  it  cannot 
pass  upon  their  titles.  Where,  Indeed,  but 
in  the  senate,  whldi  is  the  only  Judge  of  the 
weight  of  that  evidence?  And,  when  this 
prima  facie  evidence  is  submitted.  Its  pro- 
bative force  is  neither  more  nor  less  than  is 
accorded  by  the  tribunal  which  is  to  pass 
upon  the  evidence.  Section  85  of  the  elec- 
tion law  was  enacted  in  1839,  (Harrison's 
Laws  1834-43,  p.  868,)  and  was  intended  to 
apply  to  the  condltious  as  they  were  found 
under  the  constitution  of  1776.  Then  the 
legislature  was  comiioeed  of  a  legislative 
council  and  general  assemUy.  They  were 
each  chosen  evny  year,  and  tb^  cfaose^  at 
their  first  meeting,  a  governor  for  one  year. 
In  consequence  of  these  provisions,  there  was 
not  any  organization  which  did  not  expire 
within  the  year  that  witnessed  its  inception. 
The  council  was  thai,  as  the  house  of  assem- 
bly is  now,  annually  elected;  and  as  there 
was  not  any  one  to  pass  upon  elections,  re- 
turns, and  qualifications,  as  .there  was  not 
any  continuing  council,  it  was  entirely  compe- 
tent for  the  le^slature  to  say  who  should 
have  a  seat  at  the  organization.  The  consti- 
tution of  1846  added  to  the  Judicial  poww  of 
tbe  houses.  It  provides  that  they  shall  b« 
t^e  Judges,  not  only  of  the  elections  and 
qualifications  of  their  members,  but  of  their 
returns,— of  the  certificates  of  their  election, 
—and  I  submit  that  the  adoption  of  that  con- 
stitution repealed  this  provision  of  the  act 
of  1839.  Its  re-enactment  under  the  new 
constitution,  if  it  was  Intended  to  serve  the 
purpose  claimed,  was  unconstitutional. 

The  argument  for  Mr.  Rogers  is:  The  con- 
stitution says  that  the  senate  shall  be  the 
Judge  of  the  qualifications,  etc,  of  its  own 
members,  and  that  the  senate  shall  be  com- 
posed of  one  senator  from  each  county;  there- 
fore it  Is  necessarily  a  senate  composed  <^ 
21  members  that  is  to  do  the  Judging;  and 
that  the  rights  of  a  claimant  cannot  be  the 
subject  of  senatorial  scrutiny  until  he  has 
been  inducted.  Tbe  contrary  Is  the  consti- 
tutional proposition.  He  must  be  elected,  and 
the  Judgment  of  tbe  senate  given  upon  hia 
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election.  He  qinst  be  qualified,  aad  Uia 
Jodgment  of  tbe  senate  must  be  glyen  ook 
bis  qnallfioatlons.  ConstltntioDal  provlBloB  Is 
made  (or  the  clecUon  of  a  mjxxeaaor  In  case 
of  tbe  death  or  realgnatloa  of  a  tenator. 
Take  tbe  cose  then  presented.  A  Hteclal 
election  Is  held;  a  candidate  returned.  Oan 
he  walk  into  tbe  senate,  present  bis  creden- 
tlalB  and  oath  of  office,  and  thereupon  snc* 
ceaefully  demand  that  bis  name  be  placed 
upon  the  roll? 

I  now  come  to  tbe  title  of  Robert  Adrain, 
and  I  submit  tbat  be  was  dected  by  tbe 
senate,  even  if  the  four  bold-over  Republican 
senators  had  not  entered  tbe  senate  on  the 
Otb  of  January.  At  the  first  moment  of  that 
day  the  membership  of  the  senate  was  re- 
duced to  thirteen  members.  A  majority  of 
these  constituted  a  "quorum  to  do  business." 
Seven  membws  constituted  that  majority. 
These  thirteen  members  were  the  senate  of 
New  Jersey.  Their  proper  place  of  meeting 
was  in  tbe  senate  chamber,  and  they  were 
entitled  to  meet  there  at  any  time  after  12 
o'clock  on  the  night  of  January  Sth,.and  form 
not  only  a  temporary,  but  a  permanent,  or- 
ganization. Tbeiy  were  and  are  the  senate 
of  the  legislature  of  1894.  Nine  of  these 
thirteen  members  met  at,  or  within  two  or 
three  minutes  of,  3  o'dodc,  in  the  senate 
chamber,  and  elected  a  president  They  were 
not  bound  to  wait  for  the  four  other  mem- 
bers. They  were  a  majority  of  tbe  then 
existing  senate.  Tbe  membership  of  that 
senate  eould  not  be  increased  by  the  action 
of  tbe  gentlemen  who  were  swearing  tbem- 
selves  in  at  tbe  Windsor  Hotel.  Tbe  oath 
of  office  should  not  be  administered  until  tbe 
right  to  a  seat  has  been  decided.  To  give 
assent  to  tbe  proposition  that  a  senatoivelect 
becomes  a  senator  by  taking  the  oath  of 
office  might  result  in  grave  complications.  A 
candidate  becomes  a  senator-elect  by  the 
declaration  of  a  county  board  of  canvassers. 
I^earning  tbat  bis  election  will  be  contested, 
be  takes  an  oath  before  another  senator-olect. 
The  contest  results  in  a  revocation  of  the 
canvasser's  certificate  by  a  Justice  .of  this 
court  What  efficacy  remains  in  bis  oath 
of  office?  Tbe  taking  of  the  oath  can  have 
no  effect  upon  tbe  powers  of  the  senate  to 
determine  its  membership. 

If  the  four  Republicans  had  remained  with 
tbe  nine  Democrats  to  this  day,  would  the 
thirteen  have  constituted  a  senate?  And,  If 
80,  what  would  be  a  quorum  of  tbat  senate? 
Could  not  the  thirteen  hold-over  members 
meet  this  day  and  legislate?  And,  if  they 
did.  would  they  not  be  the  senate?  And  if 
they  are  tbe  senate,  or  were  tbe  senate  on  tbe 
Otb  of  January,  are  not  nine  a  quorum  of  that 
senate?  State  v.  Farr,  47  N.  J.  Law,  208; 
MueU«r  V.  fSgg  Harbor  City,  26  Atl.  88,  55 
N.  J.  Law.  247. 

Tbe  argument  that  induction  is  a  condition 
precedent  to  the  exercise  of  the  Judicial  pow- 
ers of  the  senate  is  absurd.  It  amounts  to 
saying  that  tbe  senate  can  put  tbe  holder  ot 


ft  certificate  Of  dectloa  out,  but  cannot  pre- 
vent him  f^m  getting  in.  Ike  time  for 
Judgment  upon  the  quaUflcattons  of  a  senator- 
dect  is  when  be  presents  his  credentials,  for 
the  constitution  expressly  declares  tbat  "no 
person  shall  be  a  member  of  tbe  senate"  who 
has  not  certain  qualiflcatlMis. 

It  is  said  tbat  tbe  body  over  which  Mr. 
Rogers  jiresldes  must  be  tbe  senate,  because 
there  are  21  counties,  and  each  of  the  11 
gentlemen  who  recognize  bUn  as  president 
and  tbemselvea  as  a  senate  are  a  majority 
of  21.  But  how  did  tbe  fifth  gentleman  get 
into  that  body?  He  answers  that  he  had 
credentials  wbich  were  prima  facie  evidence 
of  his  right  to  a  seat  Who  passed  upon 
tbat  evidence?  Each  g«itleman  must  have . 
passed  upon  his  own  case.  EJach  adjudica- 
ted that  his  election  and  returns  were  all 
right,  and  that  he  was  qualified.  But  prima 
facie  evidence  is  not  conclusive,  and,  if  tbe 
position  taken  for  Mr.  Rogers  is  tenable,  the 
body  over  which  Wc.  Adrain  presides  may 
Invite  any  one  who  claims  to  be  a  seiuitor, 
from  any  of  tbe  counties  in  tbe  class  whose 
seats  were  vacated  in  January,  to  present 
bis  evidence,  adjudicate  upon  it,  and  admit 
him  to  a  seat  If  there  is  any  force  in  the 
argument  tbat  11  are  greater  tban  10,  it  is 
answered  by  saying  that  9  are  greater  than  4. 

Section  85  of  the  dection  law  is  void.  The 
legislature  cannot  pass  any  statute  making  a 
return  evidence  of  anything  whatever.  Each 
house  has  tbe  absolute  and  unqualified  right 
to  receive  or  to  reject  a  return.  The  rt^^t 
to  Jud£e  the  elections,  returns,  and  qualifica- 
tions of  those  who.  apply  for  admission  to 
tbe  senate  cannot  be  controlled,  interfered 
with,  or  legislated  upon  by  any  action  of  tbe 
house  of  assembly,  whether  that  action  is  in 
the  shape  of  a'  statute  or  a  resolution.  If 
the  legislature  had  tbe  right  to  enact  thi^ 
law,  and  the  governor  to  approve  It,  why 
could  they  not  have  added,  "And  the  supreme 
court  shall  give  legal  effect  to  the  prima 
fade  evidence  thus  provided  for?"  If  thi^ 
statute  is  sound,  the  onus  probandl  is  shifted, 
and  tbe  duty  is  imposed  upon  the  senate  of 
proving,  before  they  can  deny  an  applicant 
admission,  that  he  was  not  elected.  If  it  is 
prima  facie  evidence,  it  is  conclusive  until 
disproved. 

I  am  asked,  "Can  the  senate  seat  one  who 
was  not  a  candidate  for  tbe  office?"  May  I 
not  answer  the  question  after  the  manner  of 
the  descendants  of  the  Pilgrim  fathers,  and 
ask,  "Who  can  question  it  If  they  do?"  May 
I  not  attk,  "Cannot  the  court  of  errors  and  ap- 
peals In  the  last  resort  In  all  causes  decide 
that  not  to  be  tbe  law  which  that  same  coui^ 
formerly  adjudicated  to  be  tbe  law?"  The 
senate  has  the  right  to  oust  a  senator  whom 
it  knows  to  have  been  elected  by  thousand^ 
of  majority,  and  to  Induct  one  whom  not  a 
member  voting  for  the  admission  believes  to 
have  tbe  sUgfatest  claim  to  a  seat,  and  the 
next  senate  has  the  right  to  undo  the  wrong. 
What  is  the  difference  between  Inducting  one 
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who  wu  not  a  candidate  and  inducting  one 
whom  you  know  has  not  the  shadow  of  a 
title  to  the  seat?  And  if  a  candidate  receives 
one  vote,  and  his  opponent  receives  ten  thou- 
sand, and  the  senate  inducts  the  candidate 
who  received  the  sln^e  vote,  is  it  within  the 
province  of  this  court  to  even  comment  upon 
the  action  of  the  senate? 

Thirteen  senatcnrs  participated.  There  was 
a  quorum  present,  however,  even  If  it  is  held 
that  eleven  members  were  necessary  to  con- 
stltnte  that  quorum.  The  senate  Journal 
shows  this,  and  the  qnestlon  of  whether  tiiey 
answered  to  their  names  or  not  is  wholly 
immaterial  It  was  the  duty  of  the  thirteen 
members  to  attend  the  first  meeting  of  the 
sesslov  at  the  usual  time  and  place  of  such 
meeting.  One  moment  they  are  here,  pro- 
testing that  th^  were  not  present,  and  the 
next  moment  counsel  charges  tliat  they  were 
prevented  from  reaching  the  chamber.  They 
say:  "We  were  present,  but  did  not  answer 
the  roll  call."  But  the  roll  Is  called  only  to 
find  out  who  Is  present,  not  who  is  ready  to 
proceed  to  business.  Caa  the  four  hold-over 
Republicans  present  tliemselves  at  every 
meeting,  and  prevent  business  by  refusing  to 
answer  their  names? 

The  court  can  declare  Mr.  Adraln  president 
pro  tempore  of  the  senate.  If  the  senate  is  a 
continuous  body,  admission  to  which  cannot 
be  obtained  against  its  consent,  Mr.  Adrain's 
title  is  complete.  There  was  a  quorum  pres- 
ent when  it  was  declared  that  he  should  occu- 
py the  office  until  his  successor  should  be 
chosen.  If  there  were  13  members  iH'esent 
when  this  resolution  was  adopted,  Mr.  Ad- 
rain's  position  Is  as  unassailable  as  that  of 
any  man  who  ever  presided  over  the  senate. 
And  the  13  were  present,  in  law  and  t&ct 
If  he  was  not  elected,  no  man  can  be  elected 
without  the  consent  of  the  four  Republicans. 
I  have  been  unable  to  find  any  suggestion  of 
a  law  or  rule,  governing  parliamentary  pro- 
ceedings, which  will  reduce  the  number  of 
the  senate,  at  the  time  that  vote  was  taken, 
below  the  number  13.  The  law  says  they 
were  present  It  being  established  that  the 
resolution  was  adopted  by  a  senate,  the  pos- 
sibility of  another  senate  is  excluded,  and 
any  person  acting  as  president  of  that  other 
body  Is  without  right  to  claim  that  he  Is 
president  of  the  seqate  of  New  Jersey. 

Frederic  W.  Stevens,  for  relator. 

We  contend  that  neither  Mr.  Adraln  nor 
BIr.  Rogers  has  been  elected  to  the  constitu- 
tional office  of  president  of  the  senate.  We 
say  that  Mr.  Rogers  has  not:  (1)  Because 
the  senate  of  New  Jersey  is  a  continuous 
body,  and  that  it  is  to  that  body  that  the 
■enators-dect  must  come  and  present  their 
credentials.  They  cannot,  with  a  minority 
oit  hold-over  senators,  leave  the  body,  and 
go  otF  and  organize  by  themselves.  (2)  Be- 
cause, whether  the  senate  is  or  is  not  a 
continuous  body,  the  bold-over  senators  re- 


main as  am  organized  nucleus,  which  receives, 
and  which  alone  is  competent  to  receive,  the 
new  members,  who  must  come  and  attach 
themselves  to  it  We  say,  on  the  other  hand, 
that  Mr.  Adraln  has  not  been  so  deeted, 
because  a  minority  of  the  whole  number  of 
members  is  without  imwer  to  elect  a  presi- 
dent of  the  senate.  The  constltntioa  {wo- 
vides  that  the  senate  shall  be  composed  of 
one  senator  from  each  county  in  the  state, 
(article  4,  (  2,)  and  that  a  majority  of  the 
senate— i.  e.  a  majority  of  the  senate  so  com- 
posed—shall constitute  a  quorum  to  do  busi- 
ness, (article  4,  |  4.)  In  the  case  in  hand, 
4  bold-over  senators  left  the  lawfiil  body, 
then  consisting  of  13,  before  it  was  perma- 
nently (HTganized.  The  part  that  remained 
was  ther^cnre  without  power  to  pass  the 
resolution  which  declared  that  the  president 
pro  tempore  should  hold  the  office  of  presi- 
dent until  the  election  of  his  successor. 

We  are  met  at  the  outset  with  an  objection 
to  the  Jurisdiction  of  the  court  The  language 
of  the  quo  warranto  act  Is  general.  It  ex- 
tends in  terms  to  ev«ry  <^ce.  If  it  does  not 
in  fact  extend  to  the  <^ce  of  president  of 
the  senate,  this  can  only  be  because  that 
office  has,  by  the  terms  of  the  omstitatlon. 
been  expressly  or  by  implication  OEduded 
from  the  opcratlcm  of  the  act 

I  will  consider  (1)  the  nature  and  pnrpoeo 
of  the  quo  warranto  act;  (2)  the  provisions 
of  the  constitutlcHi  bearing  upon  the  ofiice  of 
president  of  the  smate. 

I.  While  our  act  is  In  most  other  respects 
a  copy  of  the  statute  of  Anne,  It  differs  from 
It  altogether  In  respect  of  the  ext^it  of  its 
application.  The  statute  of  Anne  extends 
only  to  corporate  offices.  Our  act  extends 
to  all  offices.  The  course  of  dedsloa  is  uni- 
form on  this  point  State  v.  Paiivhurst  9 
N.  J.  Law,  437;  State  v.  Utter,  14  N.  J.  Law, 
84;  State  v.  Crow^  9  N.  J.  Law.  390;  State 
V.  Paterson  &  H.  Turnpike  C!o.,  21  N.  J.  Law. 
10;  State  v.  Qummersall,  24  N.  J.  Law,  529; 
State  V.  Tcdan,  33  N.  J.  Law,  198;  Bownes 
V.  Meehan,  45  N.  J.  Law,  196.  In  State  v. 
Patersop  &  H.  Turnpike  Co.,  Judge  Carpenter 
says:  "The  language  of  our  statute  is  more 
extensive  than  the  statute  of  Anne,  and  ap- 
plies to  the  intrusion  into  or  unlawful  bedding 
of  any  office  or  franchise  within  this  state." 
And  Chief  Justice  Beesley,  in  Bownes  v. 
Meeham,  supra,  says:  "Instead  of  giving  fhp 
remedy  in  a  limited  class  of  cases,  our  act 
in  this  respect  is  entirely  unrestricted.'* 
There  can,  then,  be  no  doubt  that  the  statute 
In  terms  covers  the  case  of  all  offices.  It 
certainly  cannot  be  denied  that  the  president 
of  the  senate  is  an  officer.  He  is  not  tmly 
an  officer,  but  a  constitutional  officer.  Const 
art.  4,  {  4,  par.  7;  Id.  art  5,  par.  13.  Each 
of  the  defendants  not  only  claims,  but  has 
^tered  upon  the  performance  of  the  duties 
Of,  the  office.  Mr.  Rogers  has  taken  the 
oath  of  office  prescribed  by  the  constitutloo, 
(artide  4,  i  8,)  and  such  bath,  without  user, 
is  a  sufficient  foundation  for  the  information. 
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Rex  V.  Tate,  4  East,  337;  High,  Extr.  Rem. 
i  '527. 

II.  Do  the  constitutloiial  ^ovlsions  relating 
to  the  senate  or  the  president  at  the  senate 
deprive  the  court  of  Its  Jurisdiction  to  try  the 
title  to  that  office?  As  the  president  of  the 
senate  holds  an  office,  and  as  the  quo  war- 
ranto act  applies  in  terms  to  all  offices,  this 
court  must  hare.  Jurisdiction,  unless  some 
constitutional  provision  takes  it  away,  or 
unless  the  court  declines  to  take  Jurisdiction 
on  some  ground  of  political  expediency.  It 
must  be  borne  in  mind  that  the  court  is  not 
asked,  in  this  case,  to  Interfere  with  the  ac- 
tion of  the  senate  of  New  Jersey.  There  are 
two  pefSMis  before  the  court,  each  of  whom 
claims  to  be  president  of  the  senate,,  and 
each  of  whom  has  been  elected  by  a  body 
claiming  to  be  the  senate;  but  it  is  plain 
that  there  cannot  be  two  senates,  and  two 
presidents  of  the  senate,  In  existence  at  the 
same  moment.  One,  at  least,  of  the  bodies, 
cannot  be  the  senate;  and  one,  at  leai^t,  of 
the  presidents,  must  be  a  usurper.  Can 
these  usurpera,  not  existing  in  conformity 
with  the  constitution,  claim  for  themselves 
the  privileges  and  Immunities  guarantied  by 
the  constitution?  What  constitutional  priv- 
ileges or  immunities  do  they  possess?  The 
moment  the  court  concludes  that  either  of 
these  bodies  is  the  true  senate  the  investiga- 
tion comes  to  an  end,  for  my  only  contention 
here  is  that  the  bodies  that  elected  Mr.  Rog- 
ers and  Mr.  Adraln  are  not  the  senate. 
If  either  of  these  bodies  is  found  to  be  the 
senate,  thdr  president  Is  beyond  oil  cniestion 
the  president  of  the  senate  mentioned  in  the 
constitution. 

In  the  first  place,  I  assart  that  there  is  no 
express  provision  of  the  constitution  which 
debars  the  court  flrom  considering  the  ques- 
tion. There  are  only  two  provisions  which 
have  any  bearing  upon  It  The  first  is  that 
which  provides  that  each  house  shall  be  the 
Judge  of  the  elections,  returns,  and  qualifica- 
tions of  its  own  members.  This  provislcm  obvi- 
ously relates  to  the  title  of  members  to  sit 
in  the  senate  as  senators,  not  to  officers  of 
the  senate.  We  do  not  attack  the  title  of 
any  senator.  There  is  not  the  slightest  pre- 
tense of  an  effort  to  interfere  with  the  seat- 
ing of  any  senator  in  any  body.  All  we 
assert  is  that  one  group  of  senators  have 
attempted  to  elect  Mr.  Rogers  to  the  presi- 
dency of  the  senate,  and  another  group  of 
senators  have  attempted  to  elect  Mr.  Adraln 
to  the  same  office,  and  that  both  groups  have 
failed,  because  neither  is  in  fact  the  senate. 
The  second  provision  relied  upon  is  that 
wbich  declares  that  "each  bouse  shall  choose 
its  own  cheers,"  but  certainly  this  provision 
does  not,  in  terms,  take  from  the  courts  the 
power  to  pass  upon  the  title  of  president  of 
the  Boiate.  As  weU  might  it  be  said  that, 
when  the  constitution  provides  that  clerks 
and  surrogates  of  counties  shall  be  elected 
by  the  people  of  their  respective  counties,  it 
delegates  to   the  people   the  right  to  pass 


upon  the  validity  <^  the  elcciloa.  Nothing 
is  better  settled  than  that  when  the  legisla- 
tive body,  or  an  officer  of  that  body,  goes 
beyond  Its  own  walls,  the  ordinary  Jurisdic- 
tion of  the  law  courts  attaches.  Beyond 
those  walls  its  adjudlcatlcm  of  its  powers  or 
prerogatives  binds  no  one.  This  is  well  illus- 
trated by  the  following  leading  cases:  Ashby 
V.  White,  1  Smith,  Lead.  Cas.  281;  Stockdale 
V.  Hansard,  9  AdoL  &  E.  13;  Bradlaugh  v. 
Gossett,  12  Q.  B.  Dlv.  283;  Kilboum  v. 
Thompscm,  103  U.  S.  168;  U.  a  v.  Ballin, 
12  Sup.  Ct  507,  144  U.  S.  1.  The  principle 
is  further  illustrated  by  the  case  of  Pangbom 
V.  Toung,  32  N.  J.  Law,  29.  These  cases 
show  that  the  counts  will  not  interfere  with 
the  action  of  the  senate  within  its  own  walls, 
while  it  is  engaged  (according  to  its  own 
■Methods  of  procedure)  in  discharging  its  pe- 
-culiar  functions.  And  if,  in  the  orderly  course 
of  procedure,  it  had  chosen  a  chairman  to 
preside  over  its  meetings  and  act  as  its 
spokesman,  it  might,  perhaps,  claim  for  this 
chairman  immunity  from  Judicial  attadc 
But,  the  moment  it  attempted  to  impose  upon 
the  ipeople  at  large  an  officer  whose  duties 
had  no  rdation  to  the  senate  as  a  legislative 
body,  its  acts  would  be  scrutinized  and  Judg- 
ed in  the  same  manner  as  that  of  any  other 
public  body  or  functicmary,  for  the  obvious 
reason  that  it  was  th«i  acting,  not  In  a 
legislative  capacity,  but  as  a  body  of  electors, 
performing  identically  the  same  functicms  as 
any  other  body  of  electors.  The  limited 
privilege  thus  accorded  to  a  body  which  Is 
conceded  to  be  a  true  legislative  body  does 
not  apply  to  a  body  which  claims  to  be  a 
legislative  body,  but  Is  not  really  so. 

But  this  is  not  the  case  of  a  constitutional 
senate  proceeding  In  an  unconstitutional  way, 
but  the  case  of  a  body,  not  the  senate,  at- 
tempting to  usurp  the  functions  of  the  senate 
in  electing  a  president  thereof.  Certainly 
such  a  body  derives  no  protection  in  its  usur- 
pation either  from  the  constitution  or  the 
laws.  But  It  is  urged  with  great  earnest- 
ness that  the  question  Is  a  political,  and  not 
a  Judicial,  question,  the  point  really  Involved 
being  the  status  of  the  two  contending  sen- 
ates. In  a  certain  sense',  all  questions  which 
relate  to  government,  whether  they  arise  under 
the  federal  or  the  state  constitution,  are  jny- 
litlcal.  Thus,  questions  involving  the  title  con- 
ferred upon  an  officer  by  an  election  or  ap- 
pointment, questions  concerning  the  legality 
of  the  acts  of  municipal  boards  or  other  pub- 
lic bodies  or  officers,  questions  concerning 
the  constitutionality  of  laws,  are  political 
questions,  because  thc^  axe  concerned  not  so 
much  with  private  right  as  with  the  consti- 
tution of  the  body  politic,  the  binding  force 
of  laws,  and  the  acts  or  title  of  Its  officers. 
The  court  deals  with  questions  like  these 
every  day.  On  the  other  hand,  the  case  of 
Luther  v.  Borden,  7  How.  1,  which  Involved 
the  question  of  which  was  thetraegov»'nm«at 
in  Rhode  Island,  during  the  time  of  the  Dorr 
Rebellion;  the  case  of  Georgia  v.  Stanton,  6 
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WalL  50,  which  Involyed  tbe  statns  of  the 
state  of  Oeorgla  nnder  tbe  reconstructioa 
acts;  and  the  case  of  Jones  r.  TJ.  S.,  U 
Sup.  Ot.  80,  137  U.  S.  212,  wMch  Involved 
the  inquiry  whether  the  jurisdiction  of  the 
United  States  extended  over  one  of  the 
guano  Islands, — are  JllustrHtions  of  a  class  of 
political  questions  -which  the  court  will  not 
undertake  to  decide  in  opposition  to  the  de- 
cision of  the  president,  to  whom,  under  tbe 
distribution  of  powers  conferred  by  the  fed- 
eral consUtnllon,  the  decision  properly  be- 
longs. 

I  freely  concede  that,  if  the  court  were 
asked  to  do  nothing  but  to  make  a  declara- 
tion as  to  which  senate  was  the  true  sen- 
ate, It  would  be  obliged  to  decline.  But  it 
by  no  means  follows  that  because  the  court 
cannot  pass  directly  upon  the  status  of  the 
legislature,  'or  either  of  its  branches,  it  can- 
not do  so  at  alL  It  is  the  duty  of  the  court 
to  «zpound  and  enforce  legislative  acts,  and. 
Id  so  doing,  it  must  necessarily  determine 
whether  what  purport  to  be  laws  are, so  in 
f»ct  If  two  bodies,  sitting  at  the  same 
time,  both  claim  to  be  the  legislature,  and 
pass  acts,  the  court  must  determine  which  of 
those  bodies  is  the  legislature,  In  order  that 
It  may  ascertain  whose  acts  it  shall  enforce. 
In  doing  so  it  necessarily  reviews  the  claims 
of  the  contending  bodies,  and  decides  i)e- 
tween  them,  i.  e.  decides  the  question  which 
is  caUed  "political."  So,  too,  if  each  legis- 
lature should,  under  our  constitution,  pro- 
ceed to  elect  a  comptroller  and  treasurer, 
the  court  would  necessarily  be  compelled  to 
decide  which  of  the  persons  dected  were  re- 
ally comptroller  and  treasurer.  The  ques- 
tion was  presented  in  the  Maine  and  Kans.is 
cases,  and  In  both  the  court  assumed  Jurlg- 
diotion  to  decide.  Prince  v.  SkUlIn,  71  Me. 
SOT;  In  re  Gunn,  32  Pac.  470.  See,  also, 
Bumham  v.  Morrissey,  14  Gray,  226.  The 
cases  in  which  the  writ  has  gone  against  in- 
cumbents of  the  office  of  governor  are  di- 
rectly in  point.  See  State  v.  Boyd,  (Neb.) 
48  N.  W.  780;  Id.,  12  Sup.  Ct  375,  14S  U.  8. 
135;  State  v.  Bulkeley,  (Oonn.)  23  Atl.  186; 
High,  Extr.  Rem.  §  634;  McCrary,  Elect  i 
347;  Cooley,  Const.  Lim.  p.  786.  The  form 
In  which  the  question  arises— whether  it  be 
a  suit  brought  to  test  the  validity  of  the  law, 
a  hab^s  corpus  proceeding,  a  proceeding  to 
determine  whether  a  comptroller  or  treas- 
ur«  have  been  elected,  or  a  quo  warranto 
proceeding— can  make  no  difference.  If  it 
arise  In  the  regular  course  of  a  customaty 
proceeding,  that  is  sulScIent.  In  each  case 
fbe  title  of  the  senate  is  incidentally,  not  di- 
rectly, questioned. 

Thomas  N.  McCarter,  for  Maurice  A. 
Rogers. 

Tilts  is  not  the  case  of  a  writ  filed  ex 
officio  by  the  attorney  general  without  leave, 
bat  Is  a  petition  by  a  private  relator  for 
leave  for  the  attorney  general  to  file  such  in- 
formation.   The  cases  are  dlfTcrent,  and  the 


proceedings  thereon  diflo*.  Vanatta  v.  Ball- 
road  Co.,  38  N.  J.  I<aw,  282;  State  v.  Tolan, 
3S  N.  J.  Law,  195;  High,  Eztr.  Rem.  f  605. 

In  one  aspest  of  this  case,  to  reach  a 
complete  determination  of  the  questions  af- 
fecting Mr.  Rogers'  dalm  of  title.  It  would 
be  incumbent  on  the  court  to  decide  whetho- 
the  body  which  elected  him  as  president 
was  a  lawful  senate  of  the  state  of  New  Jer- 
sey, whether  its  members  were  duly  elected 
and  qualified,  and  whether,  being  so  elected 
and  qualified,  th^  were  lawfully  organized, 
and,  being  organized,  lawfully  elected  Mr. 
Rogers  their  president  This  court  has  no 
power  or  jurisdiction  to  enter  upon  an  In- 
quiry which  involves  a  determination  of  any 
of  those  questions.  The  proceedings  which 
resulted  in  his  election  were  of  a  purely  leg- 
islative character,  with  which  this  court  can- 
not Interfax.  The  court  cannot  inquire  Into 
tbe  election  or  qualification  of  the  11  mem- 
bOTs  who  compose  the  majority  of  the  senate, 
and  who  elected  Mr.  Rogers  as  president 
The  following  authorttles  establish  rules  and 
settle  principles  which  absolutely  control  this 
part  of  the  case:  State  v.  Governor,  25  N.  J. 
Law,  331;  Thompson  v.  Railroad  Co..  22 
N.  J.  Bq.  Ill;  KendeU  v.  City  Council  of 
Camden,  47  N.  J.-  Law,  64;  Pangfoom  v. 
Young,  32  N.  J.  Law,  40,  41,  also  35,  46; 
State  V.  Frambach,  47  N.  J.  Law,  85,  (fol- 
lowed by  Judge  Depue  in  Keams  ▼.  Ed- 
wards, [N.  J.  Sup.]  28  Atl.  728;)  People  v. 
Hall,  80  N.  Y.  117;  State  v.  Marlow,  15  Ohio 
St  114,  134;  Hiss  v.  Bartlett"3  Gray,  468; 
People  V.  Jiissell,  10  111.  229;  McOary,  Elect 
g  593,  also  section  350;  State  v.  Berry, 
(Ohio,)  24  N.  E.  266;  6  Am.  &  Eng.  Enc. 
Law,  p.  387,  tit  "Elections;"  State  T.  Tom- 
Unson,  20  Kan.  692;  Selleck  v.  Common 
Council,  40  Conn.  369;  Kerr  v.  Trego,  47 
Pa.  St  295-298,  (particularly  paragraph  5;) 
Hartranffs  Appeal,  85  Pa.  St  433;  State  v. 
Towns,  8  Ga.  360;  State  v.  Jarrett,  17  Md. 
309;  (3ooley,  Const  Lim.  131;  Mos.  Hand. 
80. 

The  next  question  Involved  in  the  sup- 
posed proceeding  would  be  the  legality  of  the 
organization  of  the  body  and  of  the  election 
by  such  body  of  Mr.  Rogers.  This,  also,  is  a 
legislative  question,  wliich  has  be^i  decided 
by  the  legislature  itself,  and  from  which  de- 
cision there  Is  no  appeal  to  the  supreme 
court  When  we  find  a  quorum  of  the  senate 
meeting  at  the  place  and  on  the  day  required 
by  the  constitution  and  laws  of  the  statei 
and  perfecting  an  (»^anl2atlon,  and  taking 
Hie  oaths  of  office,  and  electing  their  pre- 
siding officer  and  other  officers,  and  tbe 
house  has  recognized  It  and  acted  with  It, 
it  becomes,  by  those  facts,  a  complete  legis- 
lature, requiring  for  its  legality  the  recogni- 
tion of  no  other  person,  and  subject  to  re- 
view by  ho  other  departm^tt  of  the  govern- 
ment. Such  reoognltlon  was  within  tbe  des- 
ignation of  legislative  or  political  acts  over 
which,  by  well-settled  pitndples,  tbe  court 
can  have  no  jurlsdIctiOD.    Luther  v.  Boidan. 
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7  How.  1,  51,  (<qtliik>ii  of  Woodborj,  J.O 
Decatur  r.  Paulding,  14  Pet  615,  516;  Ken- 
daa  y.  V.  S.,  12  Pet.  521;  State  v.  Stantoo, 
6  WaU.  50;  People  y.  Hatch,  33  Ul.  9;  Oom. 
T.  Allen,  70  Pa.  St.  465;  Hartranft's  Appeal, 
85  Pa.  St  483,  cited  above;  Bontbam  ▼. 
MorrlsBey,  14  Gray,  226;  State  ▼.  Jarrett;  17 
Md.  309,  cited  supra.  See,  also,  the  diBaen^ 
lug  opinion  of  Judge  Allen  In  the  late  and 
well-known  case  of  In  re  Gunn,  (Kan.)  33 
Pac.  948.  In  many  of  tbe  cases  aboTe  cMed, 
the  question  arose  as  to  tbe  power  of  courts 
to  deal  with  the  election  or  qualiflcatioii  of 
members  of  city  councils  or  other  municipal 
bodies,  and,  wherever  the  courts  in  such 
cases  did  assume  to  exei^clBe  JurlsdictioB,  it 
was  upon  the  distinct  ground  that  the  rule 
recognized  by  the  courts  which  made  the 
houses  of  the  legislatores  or  congress  judges 
of  the  election  and  qualification  of  its  own 
members,  and  which  exempted  them  l^om 
supervision  by  the  courts,  did  not  extend  to 
municipal  bodies  which  were  the  creators  of 
the  legislature;  and  in  every  Instance  it  was 
recognized  that,  in  tiie  case  of  the  supreme 
legislatore,  coorta  would  have  no  power  to 
consider  the  question. 

The  dalm  of  tbe  proaecntors  of  this  pro- 
ceeding Is  that  tbe  senate  of  New  Jersey  is  a 
continuous  body,  and  has  been  from  its  first 
organization;  that,  although  6  go  out  ev- 
^7  year,  the  remaining  15  continue  to  be  the 
senate,  and,  when  they  meet  at  tbe  constitu- 
tional time,  thcgr  have  power  to  paas  upon 
the  qualification  of  the  new  senators;  that 
the  new  senators  do  not  become  memb^s 
until  the  old  members  have  admitted  them. 
AcoMding  to  this  contention,  although  the 
constitution  says  the  senate  shall  be  compos- 
ed of  one  member  trova  eadi  county,  yet,  ev- 
ery year  when  the  senate  meets,  it  shall  (wi- 
ly be  composed  of  one  member  fiom  each 
county  that  has  not  elected  a  new  one;  and 
whether  it  wHl  ever  be  composed  of  more  or 
not  will  d^^nd,  not  on  the  constitution,  but 
on  the  will  of  the  members  from  the  14  coun- 
ties holding  over.  If  such  choose  to  admit 
the  new  ones,  all  well;  If  not,  their  Judgment 
la  final  and  condnsive. 

The  aixnment  in  support  of  tbe  doctrine  \$ 
founded  (m  the  supposed  snalogy  between 
the  senate  of  New  Jwsey  and  tbe  senate  of 
the  United  States.  In  this  partieolar,  the  dls- 
tlnctioa  between  the  two  Is  made  manifest 
by  the  quotation  from  the  attorney  general's 
oiKlnioo,  from  Mr.  CuBhlng's  treaties,  in  wblch, 
toe  the  reasons  given  by  Mr.  Gushing,  be 
condudes:  "The  ccMueqaence  is  that  at  the 
oonunencement  of  eacb  congress  there  is  a 
in-ealdlng  officer  of  tbe  senate,  already  in  of- 
fice, ready  to  proceed  at  once  with  his  duties 
as  such,' and  without  any  further  authority 
from  the  senate.  The  secretary  and  other  of- 
flcera  of  this  branch  remain  In  office  until 
tb^  snecessors  are  chosen.  There  is  no  ne- 
cessity. Ijierefore,  at  the  commencement  at 
each  cnngress,  for  tbe  "reorsanlsation'  of  the 
senate  of  the  United  States,  in  the  ordinary 


a«aBe  of  that  term.  In  these  points  the  sen- 
ate of  tbe  United  States  bears  a  close  analo- 
gy to  the  house  of  lords."  This  view  ex- 
pressed by  Mr.  Gushing  is  overthrown,  so  far 
as  the  senate  of  New  Jersey  is  concerned,  by 
tbe  legislative  provision  that  the  senate  and 
general  assembly  shall  ccmvene  and  hold  their 
sessions  in  tbe  state  bouse  at  Trenton;  and 
in  the  organissation  of  each  house  the  cer- 
tified copies  of  the  statements  of  dstermina- 
tlon  shall  be  deemed  and  taVen  to  be  prima 
facie  evidence  of  the  right  of  the  persons 
therein  mentioned  to  seats  in  the  house,  re- 
spectively, to  which  they  shall  have  been  so 
detemdned  elected.  No  writer  on  this  sub- 
ject has  ever  claimed  that  the  doctrine  of  a 
continuous  body,  as  it  Is  contended  for  in 
this  ease,  applies  to  the  house.  The  bouse 
organizes  each  year,  or  at  each  meeting  de 
novo,  and  always  ha&  But  this  eighty-fifth 
section  provided  for  the  organizaticxi  of  each 
house,  treating  both  houses  exactly  alike, 
and  Impiylng  that  each  house  will  require  a 
new  organlzaticm  evexy  year.  The  practice 
in  our  state  from  the  beginning  has  always 
been  to  re-elect  a  president  at  every  meeting 
of  the  senate,  to  reject  the  other  officers, 
to  adopt  new  rules,  and  to  take  proceedings, 
all  of  wblch  would  be  unnecessary  and  illog- 
ical, if  not  illegal.  If  the  doctrine  of  the  at- 
torney genial  were  sound.  The  constitution 
says:  "The  senate  shall  be  composed  of  one 
member  from  each  county,  and  that  each 
house  sliall  b»  the  Judge  at  tbe  election  re- 
turns and  qualifications  of  its  own  members, 
and  the  majority  of  which  shall  constitute  a 
quorum  to  do  business."  What  is  the  con- 
stitutional house?  Is  it  a  quorum  of  the  21, 
or  is  it  a  quorum  of  147  There  oan  be  no 
strcMiger  assertion  of  the  right  of  these  new- 
ly-elected members  to  participate  in  the  or- 
ganlzatloo  of  this  senate  than  that  found  in 
McCrory  on  Elections,  which  book  is  quoted 
as  an  authwlty  by  tbe  attorney  general.  In 
fection  282  be  says:  "There  can  be  no  doubt 
but  that  a  certificate  of  election  regular  In 
form,  signed  by  the  proper  authority,  ccmsti- 
tutes  prima  f^cle  evidence  ot  title  to  the  of- 
fice, which  can  only  be  set  aside  by  such  pro- 
ceedings for  contesting  the  Section  as  the 
law  provides.  The  certificate,  whether  right- 
fully or  WTMigfuUy  given,  confers  upon  the 
person  holding  it  the  prima  fade  right  to  the 
office.  If,  however,  the  certificate  contains 
upon  its  face  a  recital  of  facts,  and  these 
facts  show  affirmatively  that  the  party  hold- 
ing It  was  not  duly  elected,  It  may  be  disre- 
garded." Section  283.  "The  regular  certifi- 
cate of  election,  properly  signed,  is,  as  we 
have  seen,  to  be  taken  as  sufflci^it  to  author- 
ize the  peEson  holding  it  to  be  sworn  In.  It 
is  prima  facie  evidence  of  his  election,  and 
the  cody  evidence  thereof  wliidi  can  be  con- 
sidered in  the  first  instance,  and  In  the  course 
of  the  organization  of  a  legl8la.tive  body." 

There  is  enough  in  this  cose  to  Justify  tbe 
eourt  In  denying  this  writ,  and  refusing  to 
interfere. with  the  title  of  Mr.  Rogers,  without 
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exercfaing  the  Jurisdiction  to  try  his  title,  ae 
the  election  and  qualifications  of  those  who 
elected  him,  and  that  Is,  that  Mr.  Rogers  Is 
the  president  de  facta  The  position  occu- 
pied by  him  is  one  -which  has  been  recog- 
nized by  the  house,  and  questioned  only  by 
the  relator  In  this  case,— the  governor  of  the 
state.  If  the  court  finds  from  the  evidence 
that  he  was  elected  by  the  quorom  of  the 
senate,  and  that  the  bouse  has  acquiesced  in 
such  election,  and  treated  his  legislative  body 
as  Its  associate  in  the  making  of  laws,  the 
court  can  easily  find  that  he  occupies  the  po- 
sition of  president  de  facto,  without  passing 
upon  any  other  question  or  trenching  upon 
the  Jurisdiction  of  the  senate;  and  the  as- 
certainment  of  that  result  would  necessari- 
ly lead  to  a  denial  of  leave  to  file  this  in- 
formation, because  there  cannot  be  the  slight- 
est pretense  that  Mr.  Adraln  Is  lawful  presi- 
dent of  any  senate,  or  ever  has  beoi  of  the 
present  senate.  He  does  not  even  claim  to 
be  anything  more  than  president  pro  tem- 
pore. It  is  not  claimed  for  him  that,  by  vir- 
tue of  that  appointment,  he  can  exercise  the 
Incidental  and  statutory  functions  which  ex 
officio  belong  to  the  presld«it  of  the  senate. 
As  before  stated,  he  has  never  been  elected 
permanent  president  He  has  never  taken 
the  oath  of  the  office,  and  has  never  done 
anything  but  to  aid  in  keeping  up  a  purely 
tcmpwary  organization  of  a  minority  of  the 
senate.  That  minority,  failing  to  meet  with 
the  quorum  and  to  participate  in  Its  action, 
can  have  no  legislative  power  whatever.  In 
the  case  of  People  v.  Hatch,  33  111.  164,  It  is 
said:  "The  spontaneous  meeting  of  all  the 
members,  except  in  the  case  stated,  at  a  time 
not  appointed  by  law,  and  without  a  previous 
vote  for  such  purpose,  would  avail  nothing. 
The  executive.  If  he  desired,  could  not  rec- 
ognize it  as  a  legislative  body,  nor  could  it 
perform  a  legislative  act,  having  any  binding 
authority.  This  being  so,  it  follows,  a  less 
number  than  a  quorum  cannot  meet  and  bold 
a  le^slative  session,  no  matter  under  whst 
convictions  they  may  assemble,  or  what 
rights  they  may  suppose  they  can  preserve  by 
such  meeting.  It  would  be  a  proceeding  not 
sanctioned  by  our  constitution  and  laws." 

The  court,  in  the  exercise  of  its  discretion, 
ought  not  to  allow  the  filing  of  this  informa- 
tion. This  is  a  discretionary  power,  and  the 
case  above  referred  to  of  State  v.  Tolan,  38 
N.  J.  Law,  195,  lays  down  rules  regulating 
the  exercise  of  such  discretion.  Taking  that 
case  as  a  guide,  this  leave  ought  to  be  denied 
on  several  grounds:  (1)  The  application  is 
not  made  in  good  faith.  The  records  and 
evidence  show  that,  as  to  Adraln,  he  has  never 
assumed  to  act  as  president  of  an  organized 
senate.  He  is  merely  president  pro  tempore. 
He  has  never  been  sworn  into  office.  (2)  The 
governor  and  attorney  general  are  estopped 
from  asking  for  this  relief.  This  court,  in 
the  case  of  State  v.  Tolan,  above  cited,  said: 
"In  Rex  V.  Dawes  and  Rex  v.  Marten,  4 
Burrows,   2122,   which   are  known   as   the 


'Wlnchelsea  Cases,'  Mr  Justice  Yates  says: 
'In  all  questions  of  this  kind  one  great  dis- 
tinction is  always  to  be  attended  to,— that 
these  are  applications  by  common  relators, 
who  have  no  inherent  rights  of  prosecution, 
but,  by  the  statute  of  Qaeen  Anne,  are  left 
to  the  discretion  of  the  court  whether  they 
shall  be  permitted  to  prosecute  or  not.  In 
the  exercise  of  this  discretion,  the  court  is 
not  merdy  to  consider  the  validity  or  defect 
of  the  defendant's  title,  but  the  expediency 
of  allowing  or  stopping  the  prosecnticm  under 
all  its  circumstances.'  In  that  case.  Lord 
Mansfield,  In  the  exercise  of  that  discretion- 
ary power,  viewed  the  facts  of  the  case- 
First,  in  the  light  in  which  the  relators,  in- 
fcHrming  the  court  ot  the  defect  of  title,  ap- 
pear from  thehr  behavior  and  conduct  In  rda* 
tlon  to  the  subject-matter  of  th^  informa- 
tion previous  to  their  making  the  application; 
secondly,  in  the  light  in  which  the  application 
Itself  manifestly  shows  their  motives,  and 
the  purpose  which  it  is  calculated  to  suit; 
and,  thirdly,  the  consequences  of  granting 
the  information,— and  the  applicaticm  for 
leave  was  d^iIed,  although  It  appeared  dear 
that  the  title  of  both  the  defendants  was  in- 
valid. King  V.  Parry,  6  AioL  &  E.  810; 
Cole,  Cr.  Inf.  165;  Grant,  Corp.  258;  Willa 
Mun.  Corp.  476;  State  v.  Utter,  14  N.  J.  Law, 
84."  (3)  The  pubUc  interest  will  not  be 
served  by  continuing  this  prosecution.  (4) 
The  court  is  asked  to  become  a  party  to  a 
political  consiriracy,  having  for  its  object  the 
reversal  of  the  popular  wlU. 

John  P.  Stockton,  Atty.  Oen.,  for  relatm-. 

I.  There  is  no  doubt  of  the  Jurisdiction  of 
the  supreme  court  in  a  case  where  tha«  are 
two  conflicting  senates,  each  claiming  a  rigbt 
to  exercise  legislative  functions,  to  deter- 
mine by  which  body  legislative  authority  can 
be  lawfully  exercised.  In  the  case  of  Prince 
V.  Sklllln,  71  Me.  367,  the  supreme  court  of 
Maine  said:  "When  different  bodies  of  men, 
each  claiming  to  be  and  to  exercise  the  func- 
tions of  the  legislative  department  of  the 
state,  appear,  each  asserting  their  tities  to 
be  regarded  as  the  lawgivers  for  the  people, 
it  is  the  obvious  duty  of  the  Judicial  depart- 
ment, who  must  inevitably,  at  no  distant  day. 
be  called  to  pass  upon  the  validity  of  tlic 
laws  that  may  be  enacted  by  the  respective 
claimants  to  legislative  anth<Hlty,  to  inquire 
and  ascertain  for  themselves,  with  or  with- 
out questions  presented  by  the  claimants, 
which  of  those  bodies  lawfully  represents 
the  people,  from  whom  they  derive  their 
power.  There  can  be  but  one  lawful  legis- 
lature. The  court  must  know  for  Itself 
whose  enactments  It  will  recognize  as  laws 
of  binding  force,  whose  levies  of 'taxes  it 
will  enforce  when  brought  judicially  before 
it,  whose  choice  of  a  prosecuting  officer  be- 
tote  the  court  it  will  respect.  In  a  thousand 
ways  it  becomes  essential  that  the  court 
should  forthwith  ascertain  and  take  Judicial 
cognizance  of  the  question,  which  is  the  true 


Digitized  by  V^OOQ  IC 


N.  J.) 


WERTa  V.  EOQERS. 


747 


legislatufe?'  See,  also,  McCtary,  Elect  p. 
396;  Attorney  General  v.  Barstow,  4  Wis. 
567;  In  re  Gunn,  32  Pac.  470,  948,  60  Kan. 
155. 

II.  In  caae  of  a  division  of  a  leglslattve 
body  that  ought  to  be  a  unit,  that  Is  the  legal 
organization  which  has  maintained  the  reg- 
ular forms  of  organization,  according  to  the 
laws  and  usages  of  the  body,  or,  in  the  ab- 
sence of  these,  according  to  the  laws,  cus- 
toms, and  usages  of  similar  bodies  In  like 
cases,  (H-  in  analogy  to  them.  The  new  mem- 
bers, though  they  be  In  the  majority,  must 
meet  with  the  old  at  the  time  and  place  fixed 
by  law,  and  proceed  regrularly  with  the  organ- 
ization of  the  body.  They  must  Join  thems^ves 
to  the  existing  body,  for  the  members,  holding 
ov&e,  though  they  m^y  be  In  the  minority, 
and  not  sufficiently  numerous  to  constitute  a 
quorum,  are  yet  the  body,  for  the  purpose  of 
receiving  the  new  members,  and  acting  as  the 
organs  of  reorganizing  the  body.  Mr.  Mc- 
Crary,  in  his  work  on  Elections,  says:  "It 
Is  undoubtedly  true  that,  for  failure  to  or- 
ganize a  supreme  legislature,  there  is  no  rem- 
edy which  courts  of  Justice  can  administer; 
and  this  fact  makes  It  all  the  more  important 
that  the  rules  which  have  been  established  to 
prevent  such  failure,  and  avoid  the  anarchy, 
confusion,  and  possible  bloodshed  which  might 
ensue,  should  be  adhered  to."  Section  593. 
This  high  authority  also  lays  down  the  rule 
thus:  "In  case  of  a  division  of  a  legislative 
body  that  ought  to  be  a  unit,  it  becomes  im- 
pwtant  to  determine  which  is  the  legal  and 
which  the  illegal  assembly.  In  such  a  case 
the  true  test  Is  this:  That  is  the  legal  organ- 
ization which  has  'maintained  the  regular 
forms  of  organization,  according  to  the  laws 
and  usages  of  the  body,  or,  in  the  absence  of 
these,  according  to  the  laws,  customs,  and 
usages  of  similar  bodies  In  like  cases,  or  la 
analogy  to  them.'  This  rule  affords  the  best 
possible  test  of  legitimate  organization.  In 
all  cases  where  part  of  a  legislative  body  re- 
mains, and  wfafere  the  body  is  to  be  com- 
pleted by  the  reception  of  new  memt>ers,  the 
old  members  who  hold  over  remain  as  an 
organized  nucleus,  which  receives  the  new 
members,  when  the  whole  body  proceeds  to 
the  exercise  of  all  its  functions.  The  new 
members,  though  they  be  in  the  majority, 
must  meet  with  the  old  at  the  time  and  place 
fixed  by  law,  and  proceed  regularly  with  the 
organization  of  the  body,  and  they  cannot 
assemble  elsewhere  and  organize  the  body. 
They  must  Join  themselves  to  the  existing 
body,  tor  the  members  holding  over,  though 
ttaey  may  be  in  the  minority,  and  not  sufQ- 
ciently  numerous  to  constitute  a  quorum,  are 
yet  the  body,  for  the  purpose  of  receiving  the 
new  membans  and  acting  as  the  organs  of 
reorganizing  the  body."     Id.  §  592. 

The  senate  of  New  Jersey  is  a  continuous 
hody,  with  hold-over  members,  as  is  clearly 
demonstrated  by  reference  to  the  constitu- 
tion. Article  4,  §  1,  par.  1,  provides  that  the 
l^slatlve  power  shall  be  vested  In  a  senate 


and  general  assembly;  and  in  paragraph  3 
of  the  same  section  it  is  provided  that  "mem- 
bers of  the  senate  and  general  assembly  shall 
be  elected  yearly  and  every  year,  and  on  the 
first  Tuesday  after  the  first  Monday  in  No- 
vember; and  the  two  houses  shall  meet  sep- 
arately (m  the  second  Tuesday  in  January 
next  after  the  said  day  of  election,  at  which 
time  of  meeting  the  legislative  year  shall 
commence;  but  the  time  of  holding  such 
election  may  be  altered  by  the  legislature." 
Section  2  provides  that  "the  senate  shall  be 
composed  of  one  senatw  from  each  county  in 
the  state,  elected  by  the  legal  voters  of  the 
counties,  respectively,  for  three  years."  Sec- 
tion 4,  par.  1,  provides  that  "each  house  shall 
direct  writs  of  election  for  supplying  vacan- 
cies, occasioned  by  death,  resignation,  or 
otherwise;  but  if  vacancies  occur  during  the 
recess  of  the  legislature,  the  writs  may  be 
issued  by  the  governor,  under  such  regula- 
tions as  may  be  prescribed  by  law."  Para- 
graph 6  provides  that  "no  bill  or  J<^t  reso- 
lutl<Hi  shall  pass  unless  there  be  a  majority 
of  all  the  members  of  each  body  personally 
present  and  agreeing  thereto;  and  the  yeas 
and  nays  of  the  members  voting  on  such  final 
passage  shall  be  entered  on  the  Journal." 
Paragraph  12  of  article  5  provides  that,  "in 
case  of  the  death,  resignation  or  removal 
from  oSice  of  the  governor,  the  powers,  du- 
ties and  emoluments  of  the  office  shall  de- 
volve upon  the  president  of  the  senate,  and 
in  case  of  his  death,  resignation  or  removal, 
then  upon  the  speaker  of  the  house  of  assem- 
bly, for  the  time  being."  The  provisions  of 
the  constitution  of  1844,  so  far  as  they  am- 
cem  the  creation,  organization,  and  powers 
of  the  senate,  are  manifestly  celled  from  the 
constitution  of  the  United  States.  In  fact, 
the  words  are  precisely  the  same,  except  in 
such  dianges  as  are  rendered  necessary  by 
reason  of  the  difference  la  the  terms  for 
which  senators  are  chosen,  and  the  body  of 
electors.  Mr.  Gushing,  In  his  treatise,  "Law 
and  Practice  of  Legislative  Assemblies,"  (sec- 
tion 272,)  thus  describes  the  status  and  con- 
tlnuancy  of  the  senate  of  the  United  States: 
"The  senate  of  the  United  States,  though  it 
constitutes  a  branch  of  each  succeeding  con- 
gress, and  Its  sessions  are  held  periodically, 
and  correspond  with  those  of  the  house  of 
representatives,  is  a  continuous  and  perma- 
nent body  •  *  •  One-third  of  the  mem- 
bers of  the  senate  go  out  of  office  every  two 
years;  hence,  at  the  commencement  of  each 
congress,  two-thirds  of  the  senate,  at  least, 
which  is  more  than  a  quorum,  are  then  In 
office,  duly  qualified,  and  ready  to  proceed  to 
business.  The  presiding  officer  of  the  sen- 
ate being  the  vice  president  of  the  United 
States,  by  virtue  of  his  office,  and,  in  his  ab- 
sence, one  of  the  senators,  chosen  tempo- 
rarily, and  the  former  retiring  from  the  sen- 
ate towards  the  end  of  each  congress,  in 
order  tliat  his  place  may  be  supplied  by  the 
choice  of  a  temporary  president,  the  conse- 
quence is  that  at  the  commenceiuent  of  each 
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coagtem  there  Is  a  presiding  ofBoer  of  the 
senate  already  in  office,  ready  to  proceed  at 
once  "nltb  bis  dutiCB  as  Badi,  and  withoat 
any  further  authority  from  the  senate.  Tbe 
secretary  and  other  (rfficeta  of  this  branch 
remain  in  office  until  their  enoceflsMrs  are 
chosen.  There  Is  no  necessity,  therefore,  at 
the  comm»K;ement  of  each  congress,  for  a 
'reorganl2atlon'  of  the  senate  of  the  United 
States,  in  tbe  ordinaty  sense  of  that  term." 
The  continuity  of  both  the  senate  of  the 
United  States  and  the  senate  of  New  Jers^ 
is  created  by  the  mode  of  election  and  term 
of  tbe  members,  and  not  by  the  manner  of 
providing  for  a  temporajry  presiding  officer. 
But  tbe  state  of  New  Jersey  has  endeavored 
to  provide  a  permanent  and  continuing  pr&-, 
siding  officer  for  the  senate.  Tlie  New  Jersey 
law  and  practice  has  been  to  provide  for  a 
presiding  officer  of  the  senate  during  the  en- 
tire existence  of  the  senate,  not,  as  in  tbe 
case  of  the  United  States  senate,  In  advance, 
but  contemporaneously,  and  with  ample  pow- 
er to  meet  any  contingency  as  it  may  arise. 
Under  the  constitution  of  1776,  the  legislative 
council  was  invested  with  tbe  power  of  choos- 
ing a  vice  president  of  council.  Tbe  gov- 
ernor of  the  state  was  the  constant  president 
of  tbe  council,  and,  in  bis  absence,  tbe  vice 
president  acted  in  bis  place.  To  this  vice 
president  were  given  other  powers,  among 
wtiich  were  those  which  belonged  to  the  gov- 
ernor, in  case  of  the  absence  of  tbe  governor, 
in  other  words,  tbe  vice  president  of  tbe 
council  stood  in  tbe  same  relation  to  tbe 
council  that  a  president  pro  tempore  does  to 
the  senate.  In  the  United  States  senate  the 
^ce  president  of  the  United  States  Is  tbe 
president  of  the  senate;  tbe  temporary  presi- 
dent takes  his  place  in  his  absence.  In  tbe 
New  Jersey  senate  the  governor  was  tbe  con- 
stant president  of  the  senate;  in  bis  absence 
the  vice  president  of  tbe  council  took  bis 
place  as  constant  president  of  tbe  council. 
This  was  the  position  of  affairs  In  this  re- 
gard at  tbe  time  that  tbe  constitution  of 
1844  was  considered  and  adopted.  That  con- 
stitution provided  for  an  officer  to  be  known 
as  tbe  "President  of  the  Senate,"  who  was 
to  preside  over  tbe  senate  and  to  take  tbe 
place  of  tbe  governor  in  his  absence  or  ina- 
bility. This  officer  was  not  to  be  a  mere 
presiding  officer  over  the  senate  while  it 
was  in  session.  He  was  the  continuing  of- 
ficer at  tbe  senate,  -niiether  that  senate  was 
in  regular  or  special  session  or  in  recess. 
He  Is  by  law  ex  officio  member  of  various 
state  boards,  which  he  attends  when  the  sen- 
ate is  not  fn  session.  He  signs  deeds  and 
conveys  land  as  president  of  the  senate,  and 
ex  officio  one  of  tbe  trustees  of  the  schoiol 
fund.  WhHe  the  constitution  of  1844  did  not 
say  so,  tbe  legislature  of  1845  took  care  to 
supply  the  omission  by  providing  that  "tbe 
poWers,  privileges,  dnties  and  remunerations 
granted  to  or  imposed  upon  the  vice  president 
by  lat*.  at  and  immediately  before  the  time 
wben  the  present  constitution  of  the  state 


took  effect,  ahall  hereafto:  be  exercised,  en- 
joyed and  performed  by  tbe  preitfdent  of  the 
sei6ate,  so  far  as  the  same  are  not  incon- 
sistent with  tbe  present  constitution;  and 
all  such  powers  or  duties  heretofore  exercised 
or  performed  by  the  president  of  tbe  senate 
are  hereby  ratified  and  coaflrmed,  and  shall 
have  tbe  same  force  and  effect  as  if  exercised 
and  performed  after  the  passage  of  this  act" 
This  provision  of  a  permanent  officer,  with 
great  general  and  continuing  powers,  seems 
to  be  aa  ample  a  provision  for  tbe  propo- 
and  timely  organisation  of  tbe  senate  as  does 
that  of  tbe  federal  constitution  and  custom. 
Tills  provision  has  been  further  fortified  by 
a  custom  of  GO  years'  existence  that  eacb 
session  of  the  senate  shall  be  called  to  order 
by  tbe  secretary  of  tbe  preceding  session, 
wbldi  custom,  in  origin,  duration,  and  effi- 
cacy, has  all  tbe  force  and  effect  possessed 
by  the  custom  of  tbe  United  States  smate  in 
providing  for  a  president  pro  tempore  to 
call  tbe  senate  to  or6et  In  the  absence  of 
the  vice  president.  The  constitution,  in  set 
tling  tbe  succession,  recognizes  tbe  president 
of  the  senate  as  always  existing.  It  distin- 
guishes between  his  existence  and  that  of 
tbe  speaker  of  the  bouse.  Tbe  expression 
is  "the  president  of  tbe  senate,  and  the  q>eak- 
er  of  tbe  house,  for  the  time  being."  It  is 
therefore  a  question  that  does  not  admit  of 
dispute  that  tbe  senate  of  the  United  States 
is  &  continuotis  body,  with  organised  hold- 
over memb«s,  and  that  that  was  a  con- 
struction of  the  constitutional  clause  creat- 
ing the  senate  before  the  constitution  of  New 
Jersey  was  framed,  and  that  this  was  wejl 
known  to  the  learned  lawyers  wbo  were  en- 
gaged In  framing  that  constitution. 

The  rule  Is  well  setUed  that  where  a  stat 
ute  or  a  constitutional  provision  of  doubtful 
import  has  been  adopted  In  <Mie  state  from 
the  statutes  or  constitution  of  another  state, 
after  a  practical  constmcticm  has  been  given 
to  the  language  by  judicial  decision,  It  will 
be  prestmied  that  the  Interpretation  adc^ed 
In  the  state  from  which  it  is  takoi  has  been 
accepted,  aa  well  aa  the  words.  Oray  v.  As- 
kew, 8  Ohio,  406;  Langdon  r.  Applegate,  5 
Ind.  827;  Rlgg  v.  Wilton,  18  IlL  16;  Adams 
V.  Pldd,  21  Vt  266;  Rutland  ▼.  Mendon,  1 
Pick.  154. 

Tbe  debates  that  took  place  la  tte  conven- 
tion that  formed  the  constitution  of  the 
United  States  and  la  the  convaitions  of  the 
states  to  which  it  was  submitted  for  approv- 
al, the  dedarations  of  tbe  United  States 
senate  by  its  ablest  constitutional  lawyers, 
the  debates  in  the  convention  which  framed 
tbe  constitution  of  New  Jersey,  all  support 
tbe  rule  as  laid  down  by  the  commentators 
too  firmly  to  be  shaken  by  tbe  opbitons  of 
partisans,  promulgated  in  a  time  of  popular 
excitement.  Tbe  statute  law  of  the  state 
also  recognizes  the  coDsUtnttonal  right  of  tiie 
senate  to  be  tbe  judge  of  tiie  returns  pre- 
sented by  membets'elect,  for  It  provides 
that  the  credentials  shall  be  prima  fiacle  evl- 
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dence.  Eivldence  for  what  ptirpose?  Before 
what  tribnnal?  The  tribunal  Is  flied  by  the 
constttutlon.  Its  jurisdiction  Is  made  exdu- 
tiye,  and  the  statute  law  provides  that  the 
presentation  of  the  credentials  ediall  be 
prima  facie  evidence  before  that  court 
This,  BO  far  from  attempting  to  take  away 
any  of  the  constitutional  powM  of  the  trt- 
bonal,  simply  reasserts  it.  No  legislatlTe  act 
could  Interfere  with  the  constitutional  power 
granted  to  each  house.  It  is  not  a  question 
committed  to  legislative  acUob,  because 
eat*  house  is  given  control  over  Its  own 
membership.  By  Hjc  ninety-sixth  section  of 
an  act  to  reg:nlate  elections,  approved  April 
17,  1846,  It  was  provided  "that  the  senate 
and  general  aasembly  shall  convene  and  hold 
their  sessions  In  the  state  house  at  Trenton; 
and  in  the  organization  of  each  house  the 
certified  copies  of  the  statements  of  deteiv 
minatlon,  made  under  the  direction  of  the 
seventy-ninth  section  of  this  act,  shall  be 
deemed  and  taken  to  be  prima  ftacie  evidence 
of  the  right  of  the  persons  therein  Aientloned 
to  seats  In  the  houses,  respectively,  to 
which  they  shall  have  been  so  determined  to 
be  elected."  It  wlH  be  observed  that  it  is 
not  provided  that  a  member  shall  be  entitled 
to  take  his  seat  on  the  presentation  of  the 
certified  copy  of  the  statemrait  of  detamlna- 
tlon.  Tbe  act  could  not  do  tills,  because  the 
constitution  provided  that  tech  body  should 
be  the  judge  of  the  returns  of  the  members. 
So  the  act  simply  confines  itself  to  making 
this  certificate  prima  facie  evidence,— evi- 
dence to  be  submitted  to  the  tribunal  which, 
by  the  constitution,  couM  alone  make  the  de- 
termination; evidence  which.  If  uncontra' 
dieted,  is  sutficient  to  estafoilsh  the  right  to 
the  seat  The  act.  In  connection  with  the 
constitutional  provision,  is  an  absolute  recog- 
nition of  the  right  of  the  senate  to  adjudge 
the  question  of  membership.  An  act  was 
passed  on  the  11th  day  of  March,  1880, 
which  provided  "that  whenever  any  candi- 
date at  any  election  in  this  state  for  member 
of  the  senate  or  member  of  the  assembly 
shall  have  reason  to  believe  that  an  error 
has  been  made  in  any  board  of  election  or  of. 
canTaesers,  to  counting  the  vote  or  declaring 
the  result  of  such  election,  whereby  the  re- 
salt  of  snbh  electlMi  baa  been  changed,  such 
candidate  may  apply  to  any  justice  of  the  su- 
preme court,  who  is  authorized  to  order  and 
canse  a  recoimt  of  the  votes,  and  if  it  shall 
ai^;>eer,  upon  biic|i  recount  of  the  ballots 
cast,  tbat  an  error  has  been  made  fluffldent 
to  change  the  result  of  such  election  as  de- 
clared by  the  board  of  canvassers,  then  such 
justice  of  the  supreme  court  shall  be  empow- 
ered to  revoke  the  certificate  of  election  al- 
ready Issued,  and  order  to  be  Issued  In  its 
place  another  certificate  to  tbe  person  who 
staaU  be  found  by  such  recount  to  have  re 
oelTed  a  majority  of  ttie  votes  cast"  The 
courts  have  held,  without  dissent,  that  It 
was  beyond  the  power  of  the  legislature  to 
initke  a  justice  of  tbe  supreme  court  a  judge 


of  the  election  of  a  member  of  either  bouse, 
because  that  power  was  committed  by  tbe 
constitution  to  each  house,  and  not  to  the 
legislature;  that  the  power  given  was  simply 
to  recount  for  the  purpose  of  correcting  a 
mistake,  and  changing  the  position  of  the 
parties,  by  revoking  the  certificate,  and 
granting  another,  which  action  would  pre- 
vent tbe  certificate  of  tiie  canvassers  from 
being  prima  fade  evidence,  as  provided  by 
the  former  statute,  and  make  tihe  certificate 
of  the  justice  prima  facie  evidence.  The  pro- 
vision of  both  statutes,  the  ruling  of  the 
courts,  and  the  custwn  of  the  body,  all  recog- 
nize tihe  power  of  each  body  to  render  judg- 
ment on  the  presmtation  of  the  evidence. 
The  constitution  provides  tbat  the  members 
of  the  legislature  shall,  before  they  enter  on 
the  duties  of  their  respective  ofllces,  take  and 
subscribe  a  specified  oath  or  afllrmatlon,  and 
then  adds  that  members-elect  of  the  senate 
or  general  assembly  are  hereby  empowered 
to  administer  to  each  other  the  said  oath  or 
afllrmatlon.  It  wUl  be  remembered  that  in 
section  2  It  Is  provided  that  as  soon  as  the 
senate  shall  meet  after  the  first  election  to 
be  held  in  pursuance  of  this  constitution, 
they  shall  be  divided,  as  equally  as  may  be, 
into  three  classes,  etc.  It  Is  manifest  that 
the  provision  permitting  the  members-elect 
to  take  the  oath  before  one  another  was  a 
necessity  in  the 'first  organization  of  the  sen- 
ate. It  was  a  necessity,  if  they  took  an  oath 
at  all,  thait  Aome  i>er8on  should  be  designated 
to  administer  that  oath.  It  could  not  be  the 
president  of  the  s«iate,  because  there  was'  no 
president.  The  body  had  to  organize.  In  the 
senate  It  was  only  necessary  for  the  purposes 
of  the  first  organization,  and  therefore  it  ap^ 
pears  that  from  the  time  the  Senate  was  oir- 
ganlzed  as  a  continuous  body  to  the  present 
time  the  members-elect  have  been  sworn  in 
by  the  president  pro  tempore  of  the  senate, 
in  ttie  pres«ice  of  the  senate.  But  even  if 
this  were  not  so,  how  absurd  it  is  to  claim 
tbat  the  power  to  take  an  oath,  given  In  one 
clause  of  the  constitution  to  a  member,  con- 
stitutes that  member  the  judge  of  the  returns 
of  a  claimant,  which  po-wer,  by  express  pro- 
vision. Is  vested  solely  and  exclusively  in  the 
organized  body,  and  is  necessary  to  its  inde- 
pendent existence. 

It  is  daimed  that  under  the  clauses  which 
provided  that  "members  of  the  legislature 
shall,  before  they  enter  upon  the  duties  of 
their  respective  offices,  take  and  subscribe  the 
following  oath  or  affirmation,"  •  ♦  •  and 
"members-dect  of  the  senate  or  general  as- 
sembly are  hereby  empowered  to  administer 
to  each  other  tbe  said  oath  or  affirmation," 
senators-elect  could  take  such  an  oath  or 
affirmation  In  private;'  then  appear  with  an 
attested  certificate,  and  Insist  upon  taldng 
their  seats,  without  permitting  the  existing 
senate,  even  if  they  were  all  present,  to  pass 
upon  their  returns.  Sudi  a  proposition  can 
find  no  support,  either  from  prlndple  or  au- 
tborlty.    'When  It  is  determined  to  admit  a 
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senator  to  bis  seat  because. his  credentials 
are  regular,  be  Is  tben  admitted  to  take  the 
oath  of  office;  but  be  does  not  become  a 
member  of  the  body  by  virtue  of  the  oath  of 
office,  but  by  virtue  of  the  judgment  of  the 
senators  upon  his  credentials,  and  their  de- 
termination that  he  is  entitled  to  admission. 
WhUe  the  official  oath  may  be  a  necessary 
part  of  his  Induction  into  office.  It  does  not 
make  him  a  member  of  the  body  until  his 
credentials  have  been  approved  by  the  body 
who  are  the  constitutional  Judges. 

The  constitution  provides  tliat  "each  hQuse 
shall  be  the  Judge  of  the  elections,  returns 
and  qualifications  of  Its  own  members,"  and 
the  question  has  been  raised  as  to  when  this 
Judgment  shall  be  exercised,— shall  It  be  be- 
fore or  after  the  admission  of  the  members 
upon  these  returns?  An  examination  of  the 
records  discloses  the  fact  that,  as  a  common 
practice,  the  method  has  been  to  admit  the 
applicant  upon  the  returns,  and  then  to  after- 
wards examine  Into  the  manner.  But,  In 
every  instance,  it  Is  apparent  that  the  body 
claimed  and  retained  to  itself  the  power  to 
act  when  and  bow  it  pleased.  It  Is  difficult 
to  see  bow  It  could  be  otherwise.  The  power 
of  a  legislative  body  to  Judge  of  the  election 
of  Its  own  members  Is  an  absolute  power, 
controlled  by  no  other  tribunal.  In  this 
country  it  was  adopted  from  the  English 
system,  and  it  was  embodied  In  the  unwrit- 
ten constitution  of  Great  Britain,  as  the  result 
of  one  of  the  earliest  of  the  conflicts  between 
the  house  of  commons,  on  the  one  hand,  and 
the  sovereign  or  the  lords,  or  both,  on  the 
other,  and  has  ever  since  been  admitted  to  be- 
long exclusively  to  the  house  Itself,  as  "Its 
ancient,  natural,  and  undoubted  privilege." 
It  is  a  power  held  to  be  essential  to  the  free 
dectlon  and  Independent  existence  of  a  leg- 
islative assembly,  and  It  has  been  guarantied 
to  the  legislative  bodies  of  New  Jersey  by 
express  constitutional  provisions,  which  have 
been  fully  supported  and  protected  by  our 
courts  and  our  executives.  It  U  a  power 
which  has  always  been  exercised  by  every 
legislative  body  in  this  state  and  country,  at 
its  own  will,  as  to  time  or  manner,  without 
the  possibility  of  successful  opiwsitlon  or 
review,  save  that  of  an  appeal  to  the  people. 

The  Journal  of  the  senate  of  1846,  the  first 
continuing  senate  after  the  adoption  of  the 
present  constitution,  is  in  these  words:  "The 
president  pro  tempore  having  taken  the  chair, 
Hr.  Hulme  presented  the  credentials  of  Hon. 
Stephen  R.  Grover,  elected  a  senator  from  the 
county  of  Essex,  which  were  read  and  ap- 
proved, and,  the  oath  prescribed  by  law  having 
been  administered  to  Mr.  Grover,  he  took 
his  seat  In  the  senate."  This  form  is  contin- 
ued to  the  present  day,  and  demonstrates 
that  every  admission  of  a  member  to  the 
oath  and  his  seat  has  been  made  upon,  and 
only  upon,  the  approval  of  the  senate.  That 
approval  necessarily  involves  the  power  of 
the  senate  and  its  desire  to  Judge  of  the  mat- 
ter at  the  tin^e;  and  whether  It  happens,  as , 


In  the  Ames  and  Revels  case,  in  the  United 
States  senate,  (Congressional  Globe,)  forty- 
flrst  congress,  that  the  admission  was  denied 
to  the  presenting  members  until  the  matter 
bad  been  referred  to  and  reported  on  by  the 
Judiciary  committee;  or  in  the  Hooper-Tor- 
Tey  case,  in  the  New  Jersey  senate,  (1869,) 
where  the  protest  was  referred  to  a  commit- 
tee and  the  presenting  member  seated;  or  as 
at  the  session  of  1887,  when,  after  the  tem- 
porary organization,  the  newly-elected  sen- 
ators were  prevented  tor  a  month  from  pre- 
senting their  c^ilficates  and  their  oaths,  and 
taking  their  i>art  in  the  proceedings, — the 
principle  Is  the  same;  it  is  an  exercise  of  a 
power  carefully  bestowed  on  each  legislative 
body,  and  not  reviewable  by  any  other. 

The  record  of  the  48  senates  between  1845 
and  1894  show  that  no  senator-elect  was 
ever  admitted  to  bis  seat  as  a  senator,  save 
after  Judgment  upon  and  approval  of  his 
credentials  by  the  senate,  and  the  taking  of 
the  official  oath  by  the  senator-elect.  In  two 
instances;  wherein  a  statement  was  made 
that  the  credentials  had  been  forgotten,  a 
resolution  of  the  senate  was  required  to 
waive  the  presentation  of  the  credentials  at 
that  time,  and  to  accept  them  as  If  th^  had 
been  presented  and  Judged.  No  Instance  can 
be  found  in  the  history  of  this  state  or  of-  the 
federal  government  In  which  a  senator-elect 
ever  voted  on  the  approval  of  his  own  cer- 
tificate of  election. 

1845:  The  first  meeting  after  the  constitn- 
tion  (journal  of  184&)  they  organized  In  the 
only  way  th^  could  organize.  There  were 
no  hold-over  members.  It  was  the  first  or- 
ganization provided  for  by  the  constitution, 
and  before  any  division  of  the  senate  bad 
been  made  by  law,  as  prescribed  by  the  con- 
stitution; but  the  credentials  of  each  mem- 
ber were  presented,  and,  after  their  creden- 
tials had  been  presented,  they  were,  respec- 
tively, sworn  In  by  one  of  their  fellow  mem- 
bers. On  Wednesday,  January  14th,  a  reso- 
lution was  offered  to  appoint  a  committee  to 
report  on  the  proper  method  of  dividing  the 
senate  into  three  classes,  as  directed  by  the 
constitiitlon.  The  announcement  is  simply 
'that  18  of  the  19  senators  appeared  in  their 
seats.    There  was  no  call  of  the  rolL 

1846:  In  1846  the  Journal  records  that  IS 
members  appeared  la  their  seats.  Ifr. 
Hulme  moved  that  Alexander  Wurts  be  ap- 
pointed president  of  the  senate  pro  t»n- 
pore,  which  motion  was  unanimously  agreed 
to.  The  president  pro  tempore  having  taken 
the  chair,  Mr.  Hulme  presented  the  creden- 
tials of  Grover,  ete.  Mr.  Crowell  present- 
ed the  credentials  of  Leupp.  Mr.  Paulison 
presented  the  credentials  of  George  F.  Fort 
of  Monmouth.  In  each  case,  they  were  read 
and  approved.  It  is  manifest  that  the  record 
of  the  Journal  that  the  members-elect,  in 
common  with  the  hold-over  senators,  "ap- 
peared In  tbeb:  seats,"  Is  a  mere  statement  of 
.their  appearance  in  the  chamber,  and  not  of 
their  participation  In   Uie,  proceedings,   be 
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cause  It  la  always  recorded  that  the  creden- 
tials of  eadi  newly-elected  member  were  pre- 
sented and  approved,  that  he  was  then  ad- 
mitted to  take  the  oath,  and  that  after  this 
ceremony  was  performed  he  to<^  his  seat  In 
the  senate;  and  no  vote  Is  ever  recorded  to 
have  been  taken,  at  whldi  any  newly-elected 
member  voted,  until  he  Is  first  recorded  to 
have  taken  his  seat  In  the  senate,  showing 
that  no  one  of  the  senators  took  bis  seat  as 
a  senator,  or  voted  on  the  credeatials  of  any 
other  senAtor-elect,  nntll  after  his  creden- 
tials had  been  approved,  and  he  had  taken 
the  oath  of  office. 

1847:  In  the  journal  of  1847,  it  mentions 
that  19  senators  appeared  In  tbelr  seats. 
The  senate  was  called  to  order  by  Mr.  Dodd, 
the  late  secretary.  Mr.  Grover  moved  that 
Panlison  be  appointed  president  of  the  sen- 
ate pro  tempore.  This  was  unanimously 
agreed  to,  no  vote  being  taken.  The  presi- 
dent having  taken  the  diair,  Mr.  Olden  pre- 
sented the  credentials  of  the  Hon.  Adam 
Lee,  elected  senator  from  the  county  of  Mid- 
dlesex, which  were  read  and  approved;  and, 
the  oath  prescribed  by  law  liaving  been  ad- 
ministered to  Mr.  Lee  by  the  president  pro 
tempore,  he  took  his  seat  in  the  senate. 
Mr.  Leupp  presented  the  credentials  of  Far- 
lee,  from  Hunterdon,  which  were  read  and 
approved.  And  so  it  is  recorded,  in  the  case 
of  each  Benat(»--dect,  that  the  credentials 
were  presented  and  approved,  and  that  then 
the  member  took  his  seat.  The  words  are, 
"^I%e  members  of  the  senate,  having  all  been 
sworn,  proceeded  to  the  Section  of  a  presi- 
dent of  the  senate  for  the  present  session;" 
showing  that  no  newly-elected  senator  was 
permitted  to  vote  or  to  take  his  seat  as  a 
memb»  of  the  body  until  after  the  prelimi- 
nary organization  had  taken  place,  and  his 
credentials  had  been  presented,  approved,  and 
he  had  been  sworn  In  before  the  body.  The 
Journal,  In  every  case,  says  that  they  ap- 
peared in  their  seats,  but  it  is  careful  to  note 
tlmt  their  credentials  were  presented  and 
approved;  that  they  were  avrom  In;  and  tliat 
after  that  they  took  their  seats  In  the  senate, 
and  proceeded  to  assist  in  the  election  of  a 
president  of  the  session  In  place  of  the  presi- 
dent pro  tempore,  who  had  been  elected  by 
the  hold-over  members. 

1848:  Records  precisely  the  same  drcum- 
Btances:  First,  stated  tliat  18  members  ap- 
peared In  their  seats,  that  a  president  pro 
tempore  was  unanimously  elected,  that  the 
credoitlals  of  the  new  members  named  were 
presented,  that  they  were  acted  up<m  and  ap- 
proved, that  they  were  sworn  in;  and  then 
comes  the  forceful  statemoit  that,  "the  mem- 
bers of  the  saiate  having  all  been  sworn  in, 
the  senate  proceeded  to  the  election  of  a  pre- 
siding ofB.e&e  for  the  session,"  which,  of 
coarse,  was  the  first  action  of  the  senate  of 
the  session.  For  the  first  four  years  after 
the  first  organlzatlCHi,  ending  with  1848,  a 
record  is  made  of  the  appearance  In  the  sen- 
ate chamber  of  the  newly-elected  members, 


but  no  vote  or  other  act  is  recorded,  showing 
their  participation  In  any  of  the  business  of 
the  senate.  On  the  contrary,  although  the 
expression  is  used  that  the  newly-dected 
members.  In  common  with  the  hold-over 
members,  appeared  in  their  seats,  it  is  yet 
stated  fully  and  explicitly  that  It  was  not  un- 
til after  the  credentials  of  the  newly-elected 
members  had  been  presented  to  the  senate, 
and  approved  by  that  body,  and  the  oath  ad- 
ministered to  each  one  separately  and  In  se- 
quence, that  that  member  took  his  seat  as  a 
member  of  the  senate.  It  has  been  present- 
ed in  evidence  by  the  counsd  fm:  Mr.  Rog- 
en  that,  by  the  memory  of  Mr.  Daniel  Dodd, 
who  was  secretary  of  the  senate  In  1845, 
1846,  and  1847,  the  senators  aU  appeared  in 
their  seats  at  the  opening  of  those  sessions, 
no  distinction  being  made  between  the  sena- 
tors-elect and  h(dd-over  senators,  and  that 
all  participated  In  the  organlzatiMii  of  the 
senate,  or  in  the  selection  of  a  president  pro 
tempore,  for  that  is  all  that  was  done  before 
the  admission  of  the  sew  senators.  The 
memory  of  this  witness  of  events  nearly  60 
years  ago  is  tliat,  a  person  Itelng  named  as 
president  pro  tempore,  the  moticm  was  sub- 
mitted without  contest  to  the  members  pres- 
ent; that  the  vote  was  taken  viva  voce,  and 
always  without  a  negative;  and  that  he 
could  not  distinguish  between  the  voices  ot 
the  senators  in  esse  and  the  senators  in  posse. 
This  vague  and  Inconclusive  memory  can 
hardly  prevail  against  the  contemporaneous 
record  explicitly  made  in  every  instance,  by 
the  same  pwson,  that  every  member-dect 
was  admitted  to  his  seat  only  tdter  presen- 
tatioa  and  Judgment  on  his  credentials,  and 
his  taking  of  the  oath  of  ofilce.  An  exaihi- 
nation  of  the  Journals  of  the  senates  of  1846, 
1846,  1847,  and  1848  shows  these  Indisputa- 
ble facts:  The  senate  of  1846  was  made  up 
ot  19  senators,  who,  in  obedience  to  the  con- 
stitutional provision  to  that  end,  divided 
themselves  into  three  classes,  so  that  (me 
class  would  go  out  at  the  end  of  that  legisla- 
tive year,  the  other  at  the  end  of  the  next 
legislative  year,  and  the  third  at  the  end  oC 
the  third  legislative  year.  In  the  first  dass, 
which  was  to  expire  with  the  then  current 
year,  were:  Ihrle,  of  Warren;  Dodd,  of  Es- 
sex; Brown,  of  Somerset;  Combs,  of  Mon- 
mouth; Smallwood,  of  Gloucester;  Howell, 
of  Camden;  and  Shlnn,  of  Salem.  In  1846, 
when  the  senate  met  In  session,  there  were 
present  and  in  cffice  the  senators  of  the 
preceding  sessloo,  as  follows:  Garrison,  of 
Passaic;  Wurts,  of  Hunterdon;  Crowell,  of 
Middlesex;  Hulme,  of  Burlington;  Hamilton, 
of  Sussex;  Wlllets,  of  Cape  May;  Cutwater,  of 
Hudson;  Johnes,  of  Morris;  Paulison,  of 
Bergen;  Oldoi,  of  Mercer;  Adams,  of  Atlan- 
tic; and  Moore,  of  Cumberland.  The  senators- 
elect  who  presented  themselves  were:  Gro- 
ver, of  Essex;  Leupp,  of  Somerset;  Fort,  of 
Monmouth;  Smallwood,  of  Gloucester;  Staf- 
ford, of  Camden;  and  Acton,  of  Salem.  Mr. 
Mackey,  of  Wairen,  had  been  elected,  but 
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did  not  present  bimself.  The  Journal  statea 
that  all  of  the  senators  and  senatws-elect  "ap> 
peared  In  their  seats;"  and  verbal  testlmonjr 
baa  been  Introduced  to  show  that  the  sena- 
tors-elect participated  In  the  proceeding  of 
electing  a  president  pro  tempore,  and  in  pass- 
ing npon  the  eredentials.  The  Journal  la  sl- 
leat  as  to  any  part  which  the  senators-elect 
took  in  the  selection  of  a  president  pro  tem- 
pore, as  that  act  was  performed  without  op- 
position, viva  voce,  except  that  Holme,  one 
of  the  hold-over  senators,  moved  that  Wurts, 
another  of  the  bold-over  senators,  be  ap- 
pointed president  pro  tempore.  In  the  pre»- 
entatlmi  of  the  credentials,  Hulme,  a  hold- 
over memb^,  presented  the  credentials  of 
Grover,  a  meml)er-^ect;  Crowell,  a  hold- 
over senator,  presented  the  credentials  of 
Lenpp,  a  member-tiect;  PaullB<Hi,  a  hold- 
over member,  presented  the  credentials  of 
Fort,  a  member-elect;  Adams,  a  hold-over 
member,  presented  the  credeatlals  of  Staf- 
ford, a  member-elect;  Wlllets,  a,  hold-over 
member,  presented  the  credentials  of  Small- 
wood,  a  member-elect;  Moore,  a  hoid-over 
member,  presented  the  cred^itials  of  Acton, 
a  member-elect  And  then  the  minutes  state: 
"The  members  of  the  senate,  having  been  all 
sworn  or  affirmed,  proceeded  to  the  election 
of  a  president  for  the  present  session."  In 
1847  the  memt>ers-elect  ware  Byerson,  of 
Passaio;  Farlee,  of  Hunterdon;  Lee,  of  Mid- 
dlesex; Richards,  of  Burlington;  Nathan 
Smith,  of  Sussex;  and  James  L.  Smitli,  of 
Cape  May.  The  journal  states  that  these 
senators  "appeared  in  their  seats"  with  the 
existing  hold-over  members  of  the  senate, 
but  they  show  that  Grover,  a  bold-over,  sena- 
tor, moved  that  Paullson,  a  hold'over  sena- 
tor, be  appointed  president  pro  tempore,  and 
tljat  that  motion  was  unanimously  agreed  to, 
viva  voce.  The  president  pro  tempore  having 
taken  the  chair,  Olden,  a  hold-over  member, 
presented  the  credentials  of  Lee,  senator- 
elect;  Leupp,  a  hold-over  member,  presented 
the  credentials  of  Farlee,  a  semator-elect; 
Grover,  a  bold-over  senator,  presented  the 
credentials  of  Garrison,  a  senator-elect;  Small- 
wood,  a  hold-over  senator,  presented  the  cre- 
dentials of  Richards,  a  senator-elect.  Fort, 
a  hold-over  senator,  presented  the  credentials 
of  Mackey,  who  then  presented  his  creden- 
tials for  adjudication  and  approval,  although 
elected  for  the  previous  year;  Acton,  a  hold- 
over member,  presented  the  credentials  of 
James  L.  Smith,  a  member-elect;  Adams,  a 
hold-over  member,  presented  the  credentials 
of  Nathan  Smith,  a  member-elect;  Outwater, 
a  hold-over  meml)er,  pres^ited  the  creden- 
tials of  Ryerson,  a  member-elect  These  cre- 
dentials were  separately  read  and  separately 
approved,  and  the  member  admitted  to  his 
iteat  in  turn;  and  "the  members  of  the  sen- 
ate, having  been  all  sworn,  proceeded  to  the 
dectlMi  of  a  president  of  the  senate  for  the 
present  seflslm."  In  1S48  the  members-elect 
were  Tonnele,  of  Hudson;  Mai^h,  of  Morri!^; 
Harlng,  of  Bergen;  Olden,  of  Mercer;   Walk- 


er, of  Atlantic;  and  GwrrlsMi,  of  Camber- 
land.  As  bef<H:e,  the  journal  states  that 
tiiese  members,  in  commwi  with  the  exist- 
Ing  s«tatora,  "app^aared  in  their  seats,"  and 
that  Rldiards,  a  hold-over  senat<H:,  moved 
that  Fort,  a  hold-over  senator,  be  appc^ted 
president  pro  tempore,  which  being  done, 
that  Lee,  a  hold-over  senator,  presented  the 
credentials  of  Olden,  a  member-elect  Rich- 
ards, a  hold-over  senator,  presented  the  cre- 
dentials of  T<Mmele,  a  senatiMr-elect;  J.  L. 
Smith,  a  hold-over  senates',  presented  the  cre- 
dentials of  Garrlaon,  a  senatcnvtilect;  Actcm, 
a  hold-over  senator,  presented  the  credentials 
of  Marsh,  a  Benat(M>dect;  Nathan  Smith,  a 
hold-over  senator,  presented  the  credentials 
of  Harlng,  a  senator«Iect;  Stafford,  a  bold- 
over  8«iator,  presetted  the  credentials  of 
Walker,  a  senatMvelect  These  credentials 
were  separately  read  and  separately  approv- 
ed, and  the  oath  was  administered  to  each 
In  turn;  and  as  each  qualified  himself  by  his 
oath,  in  the  presence  of  the  senate,  after  hav- 
ing presented  his  cred^ittals  and  havin;; 
them  approved,  he  took  bis  seat,  and  "the 
members  of  the  s«iate  present  having  been 
all  swcwn,  proceeded  to  the  election  of  a  pres- 
ident of  the  senate  for  the  present  session." 
It  is  a  notable  fact  that  of  all  the  senatcarB- 
elect  who  are  recorded  as  "appearing  in  their 
seats,"  before  they  were  admitted  to  their 
seats,  not  one  was  ever  selected  for  pre»- 
dent  pro  tempore,  nor  ever  nominated  a  sen- 
ator for  the  temporary  pre8idenc7,  nor  ever 
preseiited  die  credentials  of  a  senatcw-eiect 
nor  ever  performed  any  recordable  act  in  the 
organisation.  The  grouping  of  the  saiators- 
elect  with  the  existing  senators  was  evident- 
ly a  blunder  by  the  secretary,  committed 
through  the  then  seeming  imimportance  of 
the  form  of  the  record,  which  he  has  since 
endeavored  to  fortify  by  vague  recoUectioDs, 
and  which  is  exposed  by  the  fact  that  in 
1849,  whoi  Mr.  Dodd  had  ceased  to  be  the 
secretary  of  the  senate,  and  his  place  bad 
been  taken  by  Philip  I.  Grey,  of  Camden,  the 
journal  ceased  showing  that  the  senators- 
elect  "appeared  in  thdr  seats,"  and  were  sub- 
sequently "admitted  to  their  seats,"  after  the 
important  Intwmedlary  processes  of  the  pres- 
entation of  th^  credentials,  the  judgment 
and  approval  of  the  senate  upon  them,  and 
the  taking  of  their  offlctal  oath.  The  prece- 
dent set  by  Mr.  Grey,  in  1£49,  in  recording 
the  participation  in  the  formation  of  the  sen- 
ate of  only  those  who  did  in  fact  pardcdlpate, 
has  been  followed  to  the  present  diay. 

1849:  In  1849  there  were  but  12  members 
who  ore  recorded  as  having  appeared  in  tiielr 
seats.  The  secretary  caUed  the  senate  to  or- 
der, and  a  president  pro  tempore  was  unan- 
imously elected.  The  credentials  were  pre- 
sented one  after  the  other,  and  in  each  in- 
stance approved,  and  then  comes  this  record: 
"The  newly-elected  members  having  been  all 
sworn  or  affirmed,  the  senate  proceeded  to 
the  ch<doe  of  a  presldait  tik  the  present  i 
slon."  :  , . 
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1850:  In  1800  it  ia  recorded  tbat  10  mem- 
bers  appeared  In  their  seats.  The  Journal 
states  that  a  president  pro  tempore  was  nnan- 
Imoosly  elected,  and  then  the  credentials  of 
eight  senators  were  presented  -In  succession, 
and,  being  read  and  approved,  the^  took  their 
seats  in  the  senate,  and  proceeded  to  the  elec> 
tlon  of  a  president  for  the  session. 

1851:  The  county  of  Ocean  was  admitted, 
and  the  number  of  the  senators  Increased  to 
20.  The  minutes  report  the  presence  of  13 
senators.  It  is  recorded  that  the  secretary 
of  the  senate  called  it  to  order,  and  that  Asa 
Whitehead  was  elected  presldmt  pro  tem- 
pore. The  credentials  of  seven  senators  were 
separately  presented,  read,  and  approved,  and 
the  oath  prescribed  to  each  in  turn.  The 
minutes  say  that,  "the  newly-elected  mem- 
bers of  the  senate  having  been  all  sworn  or 
affirmed,  the  senate  proceeded  to  the  chcdce 
of  a  president  for  the  present  session,  where- 
npcn  Silas  D.  Capfteld  was  unanimously  dectt- 
ed." 

1892:  The  minutes  record  the  presence  of 
12  senators;  the  election  of  Abraham  Za- 
brlskle  as  preeddent  pro  t^pore;  the  presenta- 
tion of  the  credentials  of  8  senators-elect, 
the  approval  of  those  credentials  by  the  sen- 
ate, as  made  np.  There  were  20  senators  In 
this  year,  and  It  is  recorded,  in  reference  to 
each  of  the  8. new  senators,  that  after  his 
credentials  were  approved,  and  he  had  taken 
the  oath,  he  took  his  scat. 

1853:  The  senate  then  consisting  of  20 
members;  14  are  recorded  as  appearing  In 
(heir  seats.  Mr.  Allen,  the  late  secretary, 
called  It  to  order.  Mr.  Sltgreaves  moved 
that  the  Hon(»able  Benben  Flthlan  be  ap; 
pointed  president  pro  tempore,  which  was 
unanimously  agreed  to.  The  preridoit  pro 
tempore  having  taken  the  chair,  Mr.  Alex- 
ander presented  the  credentials  of  Mr.  Bon- 
nell,  of  Sussex,  which  are  retorted  to  have 
been  read  and  approved;  and,  the  oath  pr&' 
scribed  by  law  having  been  duly  Adminis- 
tered to  Mr.  Bonnell  by  the  president  pro 
tempore,  he  toc^  his  seat  in  the  senatei.  Mr. 
Zabriakie  presented  the  credentials  of  the 
Honorable  Joseph  W.  Allm,  a  senator  from 
the  county  of  Burlington,  which  were  read 
and  approved;  and,  the  oath  prescribed  by 
law  having  been  administered,  he  took  his 
seat  in  the  senate.  The  same  record  is  made 
as  to  five  newly-elected  senators,  and  the 
statement  toiUovn  that  the  newly-dected  mem- 
bers of  the  senate  who  were  present,  having 
all  been  sworn,  proceeded  to  the  choice  of 
a  president  for  the  present  session. 

1854:  This  being  the  time  and  place  ap- 
pointed by  the  constitution  for  the  meeting 
of  the  legislature,  the  following  members  of 
the  senate— 13— appeared  in  their  seats:  The 
senate  was  called  to  order  by  Mr.  Allen,  the 
Inte  secretary,  and  Mr.  Congar  was  appointed 
president  pro  tempore.  The  credentials  of 
.Lirafes  Clowperthivaite,  of  Ocean,  Were  pre- 
sented, read,  and  approved;  and,  the  ai&rma- 
tion  prescribed  by  law  having  been  dply  ad- 
v.28A.no.l3— 48 


ministered  to  Mr.  bowperthwalte  by  the  pres- 
Idmt  pro  tempore,  he  took  his  seat  In  the 
senate.  Mr.  Sltgreaves  presented  the  creden- 
tials of  the  Honorable  William  G.  Alexander, 
from  the  county  of  Mercer,  which  were  read 
and  approved;  and,  the  oath  prescribed  by 
law  having  been  duly  administered  to  Mr. 
Alexander  by  the  president  pro  tempore,  he 
took  his  seat  in  the  senate.  Seven  senators  pre- 
sented their  credentials  In  succession,  which 
were,  as  theretofore^  separately  read  and 
separately  approved;  and  it  is  recorded  in 
each  individual  case  that  thereupon  the  mem- 
ber was  admitted  to  take  the  oath  of  office, 
and  his  seat  in  the  senate.  Then  comes  the 
minute:  "The  newly-elected  members  of  the 
senate  appearing,  and  having  all  been  sworn, 
the  senate  proceeded  to  the  choice  of  a  pres- 
ident for  the  present  session."  It  will  be 
observed  that  the  record  is  always  that  the 
senate  was  called  to  order  by  the  late  sec- 
retary, so  that,  although  the  presidents  were 
elected  for  each  session,  the  senate  that 
was  called  to  order  was  the  continuous  body 
of  hold-over  m^nbers,  who,  because  they 
had  no  other  presiding  officer,  chose  one  pro 
temi>ore,  in  order  that  the  credentials  of  the 
newly-^ected  members  might  be  presented, 
and  that  they  could  then  take  part  In  the 
election  of  a  permanent  president  of  the 
body. 

1865:  Thirteen  senators  present  Seven 
credentials  presented.  Usual  form  of  ap- 
proval and  admission  to  seat 

1856:  Thirteen  senators  present.  Six  pre- 
sented credentials.  Usual  form  of  approval 
and  admission  to  seats. 

1857:  Eleven  senators  present  Sevm  pre- 
sented credentials.  Usual  form  of  approval 
and  admission  to  seat 

1858:  Twdve  senators  present  Union 
county  admitted,  making  the  whole  number 
21.    Eight  senators  admitted. 

1869:  Fifteen  senators  present  Six  mem- 
bers admitted  in  the  usual  form,  the  note 
this  year  being,  "The  newly-^ected  members 
of  the  senate  appearing,  all  having  been  duly 
sworn,  the  senate  proceeded  to  the  choice  of 
a  president  for  the  ensuing  session. 

1800:  Fourteen  senators  present  Seven 
members  admitted. 

1861:  Thirteen  members  appeared  in  their 
seats.     Eight  members  admitted. 

1862:  Fourteen  senators  appeared.  Sevai 
members  admitted  in  the  usual  fornu  The 
election  <^  a  president  involved  a  protracted 
contest  in  the  course  of  which  the  president 
pro  tempore  is  recorded  as  deciding  that  the 
roles  of  the  last  sessioa  continued  in  force 
nntll  others  were  adc^ted. 

1863:  Thirteen  senators  present  Seven 
members  admitted.  The  credentials  are  re- 
ported as  being  read  and  approved,  and  the 
members  duly  sworn. 

1864:  Twelve  members  present  Six  mem- 
bers admitted. 

1865:  Thirteen  senators  present  Six  mem- 
bers admitted  In  usual  form. 
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1866:  Thirteen  members  present  ElKbt 
members  admitted. 

1867:  Eleven  present  Seven  admitted  to 
membership  In  usual  form. 

1868:  Fourteen  senators  present  Six  ad- 
mitted to  membership  In  usual  form. 

1869:  Fourteen  members  present.  Six  ad- 
mitted to  membership  In  usual  form.  Sul>- 
sequently  Mr.  Settle  presented  the  credentials 
of  the  Honorable  John  Torrey,  Jr.,  senator 
from  the  county  of  Ocean.  On  motion  of 
Mr.  Bobbins,  the  credentials  of  Hem.  John 
Torrey,  Jr.,  and  petition  accompanying  It,  were 
referred  to  a  committee  on  elections.  Upon 
motion  of  the  same  senator,  the  senator  was 
allowed  to  take  the  oath  prescribed  by  law, 
which  was  duly  administered  to  him  by  the 
president  pro  tempore,  and  he  then  took  liis 
seat  in  the  senate. 

1870:  Thirteen  members  present  Eight 
admitted  to  membership  in  the  usual  form. 

1871:  Fourteen  senators  present  Seven 
admitted  to  membership  in  the  usual  form. 

1872:  Thirteen  members  present.  Seven 
admitted  in  the  usual  form.  The  HonoralAe 
John  O.  W.  Havens,  a  senator  from  the  county 
of  Ocean,  appeared  without  liis  credentials. 
Mr.  Taylor  moved  that  he  he  permitted  to 
take  the  oath  of  office,  and  his  seat  in  the 
senate,  without  them.  The  motion  was 
agreed  to,  and,  the  oath  prescribed  by  law 
liavlng  I>een  duly  administered,  he  took  his 
seat. 

1873:  Thirteen  membo's  present  Eight 
admitted  in  usual  form. 

1874:  Fifteen  senators  presMit  Five  sen- 
ators admitted.  Subsequently,  the  credai- 
tlals  of  John  Hopper,  as  a  senator  from  Pas- 
saio  county,  were  presented.  At  the  same 
time,  a  petition  from  Adam  Carr,  giving  no- 
tice of  Ills  Intention  to  contest  The  notice 
was  read  and  laid  on  the  table.  The  creden- 
tials of  the  Honorable  John  Hopper,  senator- 
elect  from  the  county  of  Passaic,  were  then 
read  and  approved,  and,  the  oath  prescribed 
by  law  having  been  duly  administered  to 
Mr.  Hopper  by  the  president  pro  temp<»«, 
he  took  his  seat  in  the  soiate. 

1875:  Fourteen  members  present  Six  ad- 
mitted. Mr.  Taylor  moved  that  in  coaae- 
quence  of  the  Honwable  J.  Howard  Wlllets, 
senatM'-elect  from  the  county  of  Cumberland, 
not  having  bis  credentials  present,  he  be  per- 
mitted to  take  the  oath  of  office,  and  file  his 
credentials  with  the  secretary  at  Us  earliest 
convenience.  The  oath  prescribed  by  law 
liaving  been  duly  administered  to  Mr.  WU- 
lets  by  the  president  pro  tempore,  he  took 
his  seat  in  the  senate. 

1876:  Eleven  senators  recorded  as  present 
Eight  admitted  in  usual  form. 

1877:  It  Is  recorded  that  the  roll  was  called 
by  the  secretary,  and  14  senators  appeared 
and  answered  to  the  call.  These  were  the  14 
hold-over  senators,  on  which  Mr.  Moore 
moved  tliat  the  Honorable  William  J.  Sew^ 
be  appointed  president  pro  tempore,  which 
motion  was  agreed  to,  and  Senators  Dayton 


and  Magie  conducted  the  presldrait  pro  tem- 
pore to  the  chair,  on'  which  the  credentials  ot 
the  new  memlx^  were  pres«ited  and  ap- 
proved, and  the  senators-elect  wae  sworn  in, 
and  took  their  seats. 

1878:  The  roll  was  called,  and  14,  being 
the  hcrfd-over  senators,  answered  to  the  call 
William  J.  Sewell  was  appointed  president 
pro  tempore,  and  the  credentials  of  Hon. 
John  J.  Gardner,  senator-elect  from  the  coun- 
ty of  Atlantic,  were  iK'esented  by  Mr.  Magie. 
They  were  read  and  approved,  and,  tbe  oath 
prescribed  by  law  having  .been  duly  admin- 
istered to  Mr.  Gardner  by  the  president  pro 
tempore,  he  took  his  seat  In  the  senate;  and 
the  same  record  Is  made  In  the  case  of  all 
the  newly-dected  members.  The  s^iate  then 
proceeded  to  the  election  of  a  president  fbr 
the  ensuing  year. 

1879:  The  roll  was  called,  and  13  hold-over 
senators  answered  to  the  call.  Mr.  Hobait 
moved  that  the  Honorable  Qeorge  C.  Liudlow 
he  elected  president  pro  tempore,  which  mo- 
tion was  agreed  to,  and  Senates  Hobart  and 
Ward  conducted  the  president  pro  tempore 
to  the  chair.  Mr.  Hobart  presoited  the  cre- 
dentials of  the  H(Hiorable  John  F.  Bodine, 
senator-elect  from  the  county  of  Oloncester. 
The  credentials  of  six  other  members  wa% 
presented,  and  it  is  recorded  in  each  case  tiiat 
they  were  read  and  approved,  and,  the  oath 
prescribed  by  law  having  tteen  duly  adminis- 
tered, the  member  took  his  seat  in  the  senate. 
Then,  under  the  direction  of  the  presidoit, 
as  heretofore,  the  secretary  called  the  senate, 
and  they  proceeded  to  the  election  of  a  presi- 
dent toe  the  ensuing  year. 
.  1880:  The  rc^  was  called  by  the  secretaiy, 
and  15  senators  answered  to  their  names. 
Mr.  VaU  moved  that  the  Honorable  Budolph 
F.  Babe  be  appointed  president  pro  tempore, 
which  was  agreed  to,  and  Senators  Vail  and 
Beekman  conducted  the  president  pro  tem- 
pore  to  the  chair.  The  credentials  ot  six 
newly-e4ected  senators  were  presented,  read, 
and  approved,  and  the  oath  prescribed  by  law 
administered.  Under  the  direction  of  the 
president  pro  tempore,  the  secretary  thai 
called  the  senate,  when  21  senators  answered 
the  call.  The  senate  then  proceeded  to  the 
Section  of  a  president  for  the  ensuing  year. 

1881:  The  roU  was  called,  and  14  senators 
answered  to  their  names.  After  the  dection 
of  Benjamin  Vail  as  president  pro  t^nixwe, 
the  new  members  (sevei^  in  number)  had  their 
credentials  presented  and  approved,  and  toc^ 
the  oath  prescribed. 

1882:  The  roll  was  called,  and  IS  senators 
answered  to  their  namea  Hon.  James  C. 
Toimgblood  was  ai^tointed  president  pro  tem- 
pore on  motion  of  Mr.  Gardner,  and  the  cre- 
dentials of  newly-elected  meml>ers  were  pre- 
sented In  the  usual  form,  and  approved,  and 
the  oath  taken  as  prescribed  by  law,  and  a 
record  made  of  the  same  in  eaxii  case. 

1883:  The  roll  was  called,  and  15  hold-over 
members  answered  to  their  names.  A  presi- 
dent pro  temp<»«  was  dected  by  the  hold- 
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ora  aamte,  and  the  credentials  of  the  new 
membeiB  were  presented  and  approved,  and 
the  oath  administered  as  recorded  In  the 
previous  years. 

1884:  Twdve  senators  answered  to  the  call. 
These  12  senators  elected  a  president  pro 
tempore,  and  the  credentials  of  7  newly- 
dected  members  wore  presented,  approved, 
and  the  oath  administered,  and  the  member 
allowed  to  take  his  seat  as  heretofore. 

1885:  The  roll  was  called,  and  13  hold-over 
members  answered  to  their  names.  They 
elected  a  president  pro  tempore.  The  cre- 
dentials of  dght  members  were  presented, 
and  the  usual  record  is  made  of  their  approv- 
al, and  the  member  taking  his  seat 

1886:  The  roll  was  called,  13  hold-over  sen- 
ators answering  to  their  names.  A  preddent 
pro  tempore  was  elected,  and  the  credentials 
of  seven  newly-elected  senators  were  present- 
ed,  and  took  the  usual  course. 

1887:  The  roll  was  called  by  the  secretary, 
and  13  senators  appeared,  and  answered  the 
call.  Mr.  Griggs  offered  the  following:  "Re- 
solved, that  the  organization  of  the  senate  be 
postponed  mitll  to-morrow,  at  the  hour  of 
three  p.  m.,  and  that  we  do  now  adjourn  until 
that  day  and  hoar;"  which  was  agreed  to, 
and  the  senate  thereupon  adjourned.  At  3 
o'clock  on  the  next  day,  under  the  direction 
of  the  president,  the  secretary  called  the  sen- 
ate, when  14  hold-over  saiators  appeared, 
and  answered  to  their  names.  Mr.  Griggs 
then  offered  the  following:  "Resolved,  that 
the  organization  of  the  senate  be  ordered 
postponed  until  to-morrow,  at  the  boor  of 
three  o'clock  p.  m.,  and  that  we  do  now  ad- 
journ until  that  day  and  hoar;"  which  was 
agreed  to  by  the  following  vote:  In  the  af- 
firmative are  recorded  9;  in  the  negative  are 
recorded  5.  The  senate  thereupon  adjourned. 
On  the  next  day  8  senators  appeared,  and  an- 
swered to  tfa^r  names,  and  passed  a  similar 
resolution.  On  the  next  day,  under  the  di- 
rection of  the  president,  the  secretary  called 
the  senate,  when  three  senators  appeared, 
and  Mr.  Griggs  offered  the  same  resolution, 
which  Is  recorded  as  agreed  to;  and  the 
senate  thereupon  adjourned.  These  proceed- 
ings were  continued  from  time  to  time  until 
Thursday,  February  1st,  when  It  is  recorded 
that,  under  the  direction  of  the  president,  the 
secretary  called  the  r611,  and  13  senators  an- 
swered the  call,  and  Mr.  Griggs  moved  that 
the  Honorable  John  A.  McBride  be  appointed 
president  pro  tempore.  The  proceedings  then 
record  the  presentatlcm  of  the  credentials  of 
7  newly-elected  senators.  It  will  be  obsM^ed 
that  in  this  case  the  newly-elected  senators 
were  not  permitted  to  take  any  part  in  the 
proceedings,  or  to  present  their  credentials, 
until  February  Ist,  although  the  senate,  un- 
der the  constitution,  commenced  its  sessions 
on  January  11th,  and  adjoturned  from  day  to 
day  by  the  ad<^tion  of  the  resolutions  of- 
fered by  Senator  Griggs. 

1888:  In  1888  the  roll  call  was  answered  by 
13  senators,  who  dected  Senator  Chase  presi- 


dent pro  tempore^  on  which  the  credentials 
of  7  newly-elected  senators  were  presented  in 
succession,  read,  and  approved,  and  the  oath 
prescribed  by  law  administered  by  the  presi- 
dent pro  tHupore;  and  it  is  recorded  in  each 
case  that  after  taking  the  oath  the  member 
took  his  seat  in  the  senate. 

1889:  Fourteen  members  answered  the  call. 
Hon.  John  J.  Gardner  was  elected  president 
pro  tempore.  The  credentials  of  six  newly- 
elected  members  were  presented,  and  the 
usual  record  made  of  their  approval 

1890:  Fourteen  SHiators  answered  the  call. 
A  precddent  pro  tempwe  was  elected.  Mr. 
Smith  presented  the  credentials  of  George 
T.  Cranmer,  which  were  read  and  approved, 
and,  the  oath  prescribed  by  law  having  beat 
administered,  Mr.  Cranmer  took  his  seat  in 
the  senate.  Mr.  Pfelffer  presented  the  cre- 
dentials of  Hon.  George  T.  Werts,  senator- 
elect  from  the  county  of  Morris.  They  were 
read  and  approved,  and,  the  oath  prescribed 
by  law  being  duly  administored,  Mr.  Werts 
took  his  seat  In  the  senate.  Mr.  Pfelffer  pre- 
sented the  credentials  of  Joba  J.  Gardner, 
senator-elect  from  the  county  of  Atlantic, 
and  the  same  proceedings  are  recotiei  as 
befwe.  Mr.  Nevlus  presented  the  credentials 
of  Hon.  Eklward  F.  McDonald,  senator-elect 
trova  the  county  of  Hudson,  which  were  read. 
Mr.  Roe  presented  a  protest,  which  was  read, 
and  referred  to  a  committee  on.  elections, 
when  appointed.  The  oath  prescribed  by 
law  having  been  duly  admlnlstwed  to  Mr. 
McDonald  by  the  president  pro  temp<»e,  he 
took  his  seat  in  the  senate.  Mr.  Smith  pre- 
sented the  credentials  of  the  Honorable  Hen- 
ry D.  Wlnton,  senator-elect  from  the  county 
of  Bergen,  which  wa:e  read  and  approved; 
and,  the  oath  prescribed  by  law  having  been 
duly  administered  to  Mr.  Wlnton  by  the 
president  pro  tempra-e,  he  took  his  seat  in 
the  senate.  Mr.  Nevlus  presented  the  cre- 
doitials  of  the  Honorable  Seaman  R  Fowler, 
senator-elect  from  the  county  of  Cumber- 
land, which  were  read  and  approved;  and, 
the  oath  prescribed  by  law  having  been  duly 
administered,  he  took  his  seat  in  the  senate. 
Mr.  Werts  presented  the  credentials  of  John 
D.  Rue,  s«iator-dect  from  the  county  of 
Mwcer,  which  were  read  and  approved;  and, 
the  okQx  prescribed  by  law  having  been  duly 
administ^ed  to  Mr.  Rue  by  the  president 
pro  tempore,  he  tooik  his  seat  in  the  senate. 
They  then  proceeded  to  the  election  of  a 
president  , 

1891:  It  Is  recorded  that  the  roil  was 
called  by  the  secretary,  and  12  senators  an- 
swered to  thebr  names.  On  motion  ot  Blr. 
Werts,  Hon.  George  T.  Cranmer  was  ap- 
pointed presidoit  pro  tempore.  The  creden- 
tials of  eight  senators  we^e  presented,  and 
acted  upon  in  the  usual  way,  with  this  ex- 
ception: On  the  presentation  by  Senator 
Worts  of  the  credentials  ot  the  Honorable 
William  J.  Keys,  senator-^ect  from  the  coun- 
ty of  Somerset,  Mr.  Gardner  presented  a 
protest,  whldi  was  referred  to  a  committee 
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on  decUons,  when  appointed.  It  ta  reoorded 
tbat,  the  oath  prescribed  l^  law  having  been 
duly  administered  to  Mr.  Keys  by  the  presi- 
dent pro  tempore,  he  to<A  Ills  seat  in  the 
senate. 

1882:  The  roll  wajs  called  by  the  secretary, 
and  13  senators  answered  to  their  names. 
Mr.  Werts  moved  that  the  Honorable  Mau- 
rice A.  Rogers  be  appointed  president  pro 
temp<»«,  and  the  secretary  appointed  Senaton 
Harsh  and  Werts  to  cbnduct  the  president 
pro  tempore  to  the  chair.  The  credentials 
of  the  newly-elected  members  (seven  in  nnm- 
b«r)  were  liien  presented,  and  acted  upon  in 
the  usual  way,  except  that  when  Mr.  Barrett 
presented  the  credentials  of  the  HonwaMe 
Robert  8.  Hudspeth,  senator-elect  from  the 
county  of  Hudson,  they  were  read,  upon 
which  Mr.  Cranmer  presented  a  protest, 
which  was  referred  to  the  committee  on 
elections,  when  appointed;  and,  the  oath 
prescribed  by  law  having  been  duly  adminis- 
tered to  Mr.  Hudspeth  by  the  president  pro 
tempore,  he  took  his  seat  in  the  senate. 

It  is  urged  that  the  rule  which  requires  the 
Judgment  of  the  existing  body  on  the  returns 
of  its  members  Is  unreasonable;  that  members- 
elect  may  be  deprived  of  their  seats,  and  of 
taking  propw  part  In  the  organtxatlon,  by  the 
unjust  action  of  those  whom  the  constltntlon 
has  made  the  Judges.  This  Is  an  argument 
from  Inconvenience,  which  goes  a  very  little, 
distance  in  the  consideratlcm  of  a  constitu- 
tional qveation.  The  very  existence  of  the 
government  depends  upon  the  theory  that 
those  in  high  (^dal  position  will  perf<»m 
the  duty  enjoined  by  the  constltntlon,  and  to 
the  performance  of  which  they  are  obligated. 
There  is  an  argument  from  Inconveaience 
against  almost  every  provision  of  the  oonstl- 
tutlML  By  way  of  example:  Who  can  com- 
pel the  states  to  elect  United  States  senators? 
And  yet  the  failure  would  stop  the  wheels 
of  the  federal  government  Who  can  com- 
pel the  executive  of  a  state  to  deliver  up 
fugitives  from  Justice?  And  yet  It  is  espe- 
cially required  by  the  United  States  consti- 
tution. Who  can  compel  a  legislature  to  go 
into  Joint  meeting  to  elect  state  officers? 
The  senate,  in  this  state,  haa  <tften  refused 
to  go  into  Joint  meeting  for  tlie  Section  of 
Important  officials.  Who  can  compel  the 
supreme  court  to  action  other  than  that 
which  acoords  with  its  own  Judgment?  There 
Is  usually  an  Inconvenience  on  both  sides 
of  these  propositions,  and  in  this  case  the 
constitution  has  adopted  the  provision  whldi 
was  ccmsidered  the  least  objectionable.  If 
the  cwistltutlon  bad  provided  tbat  without 
the  examination  of  any  certifioates,  or  the 
Judgment  of  the  body,  one  claiming  to  have 
been  elected  a  member  of  the  body  could 
take  his  seat  and  act  with  the  body,  the  leg- 
Islatnre,  with  all  its  great  Inherent  powers, 
would  be  destroyed  by  intruders.  And  If  It 
be  true,  as  Insisted,  that  newly-elected  mem- 
bers need  not  show  their  credentials,  or  unite 
themselves  to  an  wganlzed  existing  body. 


and  ttet  the  ooorts  have  no  jnztadlctton  In 
the  premises,  the  result  wonld  be  anarchy 
and  dvil  war,  Inatead  of  regulated  consti- 
tutional liberty  and  civil  govenuuent 

It  la  also  Insisted  that  U  is  a  majority  of 
the  senate,  and  a  larger  number  than  10, 
and,  for  this  reason,  that  the  Rogers  senate 
should  be  recognised  as  the  legal  senate. 
This  proposidom  is  founded  on  the  theory 
that  It  is  the  action  of  individuals  which 
makes  laws,  and  elects  United  States  aean- 
toES  and  other  pr(»nlnent  state  officers.  It 
Is  not  a  matter  of  any  Importance  whatever, 
so  far  as  the  question  of  organisation  is  con- 
cerned, how  many  membos  Joined  the  Rog- 
ers senate.  Unless  organized  according  to 
law  and  oonstitutlaaal  iH^>viBions,  If  evety 
member  of  both  bodies  were  assembled,  they 
would  be  nottklng  but  a  mob,  and  IncapaMe 
of  making  laws,  or  electing  United  States 
senators  or  state  offlcars.  It  Is  Impossible 
to  overestimate  the  Importance  of  observing 
the  distinction  between  the  members  t)t  the 
body  individually,  and  the  body  Itsdf,  aa 
an  organized  political  body.  AH  the  members 
of  any  body  may  be  assembled  together;  but, 
if  they  are  not  properly  organised,  they  can 
do  no  legislative  act  This  is  not  a  matter 
of  form,  but  it  is  a  matter  of  substance,  be- 
oanse  It  is  a  mattw  of  constitutional  law. 
The  constltntimi  of  the  state  prescribes  what 
the  legislature  shall  be;  and,  unless  it  is 
organized  as  directed  by  the  constitution.  It 
is  powerless.  The  lmp<ntance  of  this  prin- 
ciple is  not  only  dwelt  upon  by  all  the  cmo- 
mentators  en  the  constitution,  but  is  Illus- 
trated in  the  debates  in  the  senate  of  the 
United  States,  in  considering  the  validity  of 
the  election  of  members  to  that  body.  One 
of  the  most  valuable  of  these  cases  Is  Har- 
lan's Oase,  because  It  was  debated  by  the 
ablest  constitutional  lawyers  at  that  time  in 
the  senate,  and  because  it  Involved  no  party 
question.  The  legislature  of  Iowa  was  In 
seealon,  and  it  was  stated  In  the  debate  that, 
tf  Mr.  Harlan  were  unseated,  he  would  be 
immediately  returned,  both  of  which  drcnm- 
stances  subsequently  occurred. 

In  Reply  on  Question  of  Jurisdiction. 

It  has  been  contended  on  behalf  of  one  of 
the  defendants  that  the  ooort  has  not  Juris- 
diction In  thla  case,  for  the  following  rea- 
sons: 

First  Because  the  question  submitted  Is 
political,  and  not  Judicial,  and  must  therefore 
be  decided  by  the  executive,  and  not  by  the 
oomrts. 

Let  us  see  Just  what  the  question  to  be  de- 
cided Is?  Stripped  of  aU  subiMdlary  consid- 
erations. It  is  simply  this:  Which  of  these 
two  senates  is  organized  according  to  the 
constitution?  Manifestly,  they  cannot  both 
be  so  organized,  and  that  one  only  can  be 
which  has  complied  with  the  constitutional 
forms  and  requlr^nents.  To  decide  this 
question,  there  must  be  detomined— First 
what  the  oonstltutlon  requires;,  and,  second. 
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vhlcfa  body,  if  ^tber,  has  contaimeA  to  BUcb 
reqalrementB.  What  Is  therft  lit  these  In- 
quiries that  is  not  judicial?  Political  ques- 
tions  may  be  raised  in  a  state;  but  tbey  can 
only  be  raised  by  the  supreme  power,  not  by 
one  of  its  creatores.  The  people  have  the 
right  to  set  up  one  gOTemment.  and  pull 
down  another;  and  they  Itave  the  power  to 
destroy  constitutiona,  as  weU  as  to  make 
them.  Whether  or  not  they  have  done  the 
latter  in  a  given  case  is  a  political  question, 
and  the  courts  cannot  deal  with  it,  beeaose  it 
arises,  not  und«sr  tlie  constitution,  but  out- 
side and  above  it.  Such  was  the  case  in 
Rhode  Idand  at  the  time  of  the  Doir  Re- 
bellion. 

Second.  It  lias  also  been  argued  that  the 
presidoit  of  the  senate  is  the  m^re  servant 
and  mouthpiece  of  the  senate,  and  not,  there- 
fbre,  a  public  substantive  officer. 

The  argument  is  based  upon  the  character 
of  the  ofiioe  of  speaker  of  the  Itouse  of  com- 
mons, which  bears  only  a  slight  analogy  to 
tliat  of  president  of  the  senate  of  New  Jer- 
sey. The  office  is  substantive  and  inde- 
pendent, as  well  as  public,  because  it  was 
created  by  the  constitution,  and  will  exiBt 
withoat  the  will  of  the  senate,  so  long  as 
the  constitution  remains  unaltered. 

Third.  It  has  also  been  contended  ttiat,  as 
the  senate  has  the  ri^t  to  choose  its  own 
officers.  It  may  elect  any  one  to  tbe  office  of 
president  of  the  senate  whom  it  chooses,  and 
the  court  cannot  inquire  into  his  title  without 
interferteg  with  the  legislative  department 
of  the  government 

Tlie  senate  has  the  undoubted  right  to 
choose  its  own  officers,  but  it  does  not  fol- 
low that  it  has  the  right  to  dect  a  person 
to  the  office  of  president  of  the  senate  who  is 
con8titati<»iaIIy  disqualified  from  holding 
that  position.  If  he  were  a  mere  servant  at 
the  senate,  its  act  in  electing  bim,  as  already 
conceded,  cotild  not  he  reviewed  elsewbow; 
but,  surely,  power  must  exist  in  the  judicial 
department  of  the  govenment  to  puss  upon 
the  constitutional  qualifications  of  a  person 
whom  the  senate  puts  into  the  chair  of  the 
executive  of  tbe  state,  or  makes  a  member 
of  the  state  board  of  education,  and  to  oust 
him  from  such  position  if  he  lie  found  con- 
stitutionally disqualified  therefor.  But  with 
that  question  we  have  nothing  to  do  in  tliis 
ease.  We  are  not  here  seeking  to  review  the 
act  of  the  senate  of  New  Jersey  In  electing 
either  of  these  respondents.  'Ae  qoMtion 
here  is,  has  either  of  tliem  been  elected  by 
tbe  true  senate?  Both,  of  ooutse,  have  not 
been;  and,  if  either  of  them  has  been  he 
has  an  unquestionable  title  to  the  office 
which  he  dalms.  There  is  really  but  (me 
question  la  this  case.  It  is  Simply  a  construc- 
tion  of  those  provisions  of  the  ccmstitutlon 
which  created  the  senate  of  New  Jersey. 

BBAStiBY,  O.  J.  TROb  case  has  been 
placed  before  the  court  on  a  rule  to  show 
cause  why  an  information  in  the  nature  of  a 


quo  warraato  should  not  be  Issued  against 
tltese  respondents,  each  of  wbom  dalms,  and 
to  some  extent  has  exercised,  the  office  of 
president  of  the  senate  of  New  Jersey.  Un- 
der this  procedure,  evidence  has  been  tak.in, 
and  it  thus  appeals  that  the  21  senators  of 
the  state  liave  divided  themselves  into  two 
bodies;  that  is  to  say,  9  of  the  old  memb^s, 
who  were  styled  in  the  argument  "hold-over 
membefTS,"  constitute  one  of  such  bodies, 
and  4  hoid-ov^  memlteta.  With  7  newly- 
chosen  senators,  coostititte  tbe  otfter  body. 
Subsequently,  a  newly-cbosen  senator  joined 
himself  to  the  body  made  up  of  hold-over 
senators,  making  that  body  to  consist  of  10 
senators;  the  other  oonslMs,  as  Just  shown, ' 
of  11.  The  former  of  these  bodies  will  l>e 
referred  to,  in  order  to  avoid  periphrase,  as 
the  "Adraln  Senate,"  the  latter  as  the  "Ooi;- 
ers  Senate."  The  Adraln  (so  called)  senate, 
has  been  recognized  offldaily  by  the  govern- 
or, and  remains  in  session.  The  Rogers  (so 
called)  senate,  is  recognised  (^claily  by  the 
house  of  assembly,  but  has  been  refused  offi- 
cial recognition  by  the  executive.  It  has 
passed  various  laws,  and,  with  the  co-opera- 
tion of  the  lower  house,  has  appointed  a 
treasurer  and  comptroller  of  this  state.  The 
above  Is  a  description  of  tbe  general  aspect 
of  the  case,  and  it  will  be  sufficient  for  im- 
mediate purposes. 

The  object  of  the  present  course  of  law  is 
to  establish  by  a  judicial  judgment  which  of 
these  OHitestants  is  the  genuine,  and  which 
the  spurious,  state  senate,  fOr  they  cannot 
both  be  genuine.  But,  before  proceeding  to 
dispose  of  that  important  question,  the  coun- 
sel of  Mr.  Rogers'  senate  have  interposed  a 
preliminary  one;  that  is,  whether  this  court 
can  take  oognieance  of  such  a  litigation.  It 
is  Inferred  that  tbe  argument  on  tMa  subject, 
denying  tbe  existence  of  the  Judicial  power 
in  this  position,  has  not  been  impressive.  In 
my  judgment,  it  is  founded  in  aH  Its  parts 
on  a  sheer  petitio  prlnclpil,  as  on  a  denial 
of  a  legal  principle  so  entirely  established  as 
not  to  be  debatable;  tor  it  iHroceeds  on  the 
assumption  tliat  the  sennte  It  advocates  is 
a  c(«atttutlonal  senate,  in  that  the  judgment 
of  a  maj(Bity  of  the  senators  elected  with 
respect  to  this  position,  whether  or  not  they 
have  organized  in  confM-mity  to,  or  in  vio- 
lation of,  the  constitution  of  the  state,  is 
conclusive  and  flnaL  It  will  be  observed 
that  tbe  contention  of  the  api^cants  for 
this  writ  is  that  the  Rogers'  senate  has  no 
legal  existence,  inasmuch  as  it  was  organ- 
ized in  a  manner  contrary  to  this  funda- 
mental law;  and  the  proposition,  therefore, 
would  seem  very  evident  that,  as  no  power 
is  vested  by  the  constitution  in  this  majority 
of  senators  to  ccmstrue  such  law  In  this  re- 
spect, the  power  to  expound  and  enforce  <t 
is  lodged  in  the  ordinary  legal  tribunals.  Re- 
ferring to  this  judicial  prerogative,  BfCr.  Coo- 
ley,  in  his  work  on  Oonstltnttonal  Limitations, 
(page  46,)  says:  "This  right  and  power  of 
the  court  to  do  this  are  so  plain,  and  the  duty 
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is  so  generally,  we  may  almost  say  uniTer- 
sally,  conceded,  that  we  should  not  be  Justi- 
fied In  wearying  the  patience  of  the  reader 
in  quoting  from  the  very  numerous  authori- 
ties on  this  subject"  It  was  certainly,  there- 
fore, the  unexpected  that  happened  when 
learned  counsel,  in  reply  to  the  conten- 
tion that  the  senatorial  organization  in  ques- 
tion was  inconsistent  with  constltuUcMial  pre- 
scriptions, assumed  the  position  that  this 
court  could  not  entertain  Jurisdiction  in  the 
case,  ajs  the  interpretation  of  the  constitation 
was  a  matter,  in  the  language  of  the  brief 
before  us,  of  a  purely  legislative  character. 
It  is  believed  that  no  decision  has  been  made 
for  a  century  past  that  does  not  antagonize 
such  a  proposition. 

It  will  be  understood  that,  in  the  vindica- 
tioB  of  what  is  esteemed  to  be  the  imdenia- 
ole  prerogative  of  this  court;  th&K  Is  not  the 
slightest  suggestion  of  the  existence  of  a 
Judicial  capacity  to  control  the  legislative  nu- 
thority  when  exercised  within  Its  appropriate 
sphere.  If  the  question  here  prescribed  Iiad 
been  whether  this  senatorial  body  had  been 
organized  in  the  accustomed  mode,  or  In 
open  violation  of  its  own  practice  and  rules, 
a  totally  different  subject  of  inquiry  would 
have  been  sub  Judlce;  and  it  may  well  be 
that  the  decision  of  such  senatorial  body 
itself  would  have  been  received  as  conclu- 
sive, and  entirely  beyond  the  power  of  this 
tribunal  to  review.  This  court  does  not 
claim  the  slightest  legal  faculty  to  super- 
vise or  Interfere  with  such  transaction.  AH 
that  is  asserted  is  that  when  the  inquiry  is 
whether  the  legislature,  or  any  state  body  or 
officer,  has  violated  the  regulations  of  the 
constitution,  it  is  entirely  plain  that  the  deci- 
sion of  that  subject  must  rest  exclusively 
with  the  Judicial  department  of  the  govern- 
ment. Nor  can  we  for  a  moment  forget  that, 
in  entering  upon  the  inquiry  that  is  now  im- 
posed upon  us  as  a  duty,  we  have  to  do 
with  a  subject  of  great  importance  and  deli- 
cacy, and  that,  before  the  respective  powers 
of  this  court  can  be  exerted  to  interfere  with 
the  action  of  a  co-ordinate  branch  of  the 
state  government,  we  must  be  as  certain  ns 
care  and  diligence  can  make  us  that  the 
foundation  on  which  we  place  ourselves  is 
sure  and  stable.  That  this  court  has  the 
legal  right  to  entwtain  Jurisdiction  in  this 
case,  displayed  by  this  record,  we  have  no 
doubt:  and  we  are  further  of  ophiion  that  it 
is  scarcely  possible  to  conceive  of  any  crisis 
In  public  affairs  that  would  more  impera- 
tively than  the  present  one  call  for  the  inter- 
vention of  such  Judicial  authority. 

With  respect  to  the  further  contention  that 
the  presidency  of  the  senate  does  not  bdong 
to  that  class  of  officers  whose  legality  can  be 
put  to  ttie  test  by  force  of  a  proceeding  in  the 
nature  of  a  quo  warranto,  our  conclusion  is 
that  such  contention  cannot  prevail.  The 
language  of  the  statute  of  this  state,  being 
broader  than  its  English  prototype,  describes. 
In  terms  of  the  utmost  generality,  the  scope 


of  this  remedy;  for  It  declares  that  It  aball 
be  applicable  to  every  case  in  which  "any 
person  or  persons  shall  usurp,  intrude  into, 
or  unlawfully  hold  or  execute,  any  office  or 
franchise  within  this  state."  Consequently, 
it  does  not  seem  deniable  that  all  offices,  as 
wdl  those  derived  from  the  legislature  as 
those  derived  from  oth^  sources,  are  com- 
prehended by  this  d^nltlon;  and  the  con- 
sequence must  be,  therefore,  that  the  stat- 
utory provision  Just  cited.  Justifies  the  pres- 
ent proceeding  unless  it  can  be  shown  that 
such  action  would  be  inconsistent  with  the 
constitution  or  privileges  of  the  soiate,  as  an 
independent  department  of  the  govoniment 
And,  Indeed,  this  was  «ne  of  the  positions  of 
cotmsel  oa  the  argument  before  us;  but  we 
think  it  is  obvious  tliat  whatever  seeming  force 
an  argument  has  is  derived  from  the  petitio 
pilnclpii  before  alluded  to,  for  it  assumes  as 
Its  basis  that  the  court  Is  taking  proceedings 
against  the  officer  of  a  genuine  senate.  But 
this  assumption  is  unfounded,  as  the  process 
that  we  are  now  asked  to  order  is  to  be  di- 
rected against  the  apitolntee  of  a  senate  that, 
it  is  alleged,  is  spurious.  It  seems  to  be 
plain  that  such  action  cannot  be  an  infringe- 
ment of  the  prerogatives  of  the  real  saiate 
of  this  state;  and,  in  disposing  of  this  part 
of  the  case,  no  stress  is  laid  on  the  fact  that 
each  of  the  respondents,  if  legally  in  power, 
is  entitled  to  h<dd  ex  (Acio  certain  high 
offices,  by  virtue  of  the  constitution  and  the 
laws  of  this  state,  for  it  seems  to  be  well  to 
place  the  right  of  the  court  to  authorize  the 
use  of  the  present  procedure  on  the  distinct 
ground  that  It  is  the  appropriate  and  legal 
remedy  whenever  it  shall  be  made  to  appear 
that  any  person  is  holding  himself  out  as  a 
public  officer  by  senatorial  appointmait, 
when,  in  point  of  fact,  audi  appointing  body 
has  no  existence,  in  view  of  constitutional 
provisions  and  regulations.  As  at  present 
advised,  I  do  not  perceive  how  in  any  case 
there  can  be  any  Judicial  interference  with 
the  actions,  appointments,  or  proceedings  of 
a  true  senate  of  the  state,  tmless  the  same 
shall  be  shown  to  be  out  of  harmony  with 
the  constitution  Itself.  We  wish  to  be  un- 
derstood that  we  do  not  intend  to,  and  do 
not  decide  anything  farther  than  the  case 
now  before  us.  When,  by  Judicial  action,  it 
becomes  necessary  to  demark  the  constitu- 
tional lines  which  separate  the  Jurisdiction 
and  powers  of  the  several  independent  de- 
partments of  govamment,  each  from  the  oth- 
ers, we  are  deeply  conscious  that  in  such 
momentous  matters  we  should  be  always  on 
our  guard,  and  that  our  Judgment  with  re- 
spect to  them  should  be  invariably  in  the 
concrete;  for  experience  has  demonstrated 
that  theorizing  and  speculation  on  such  oc- 
casions are  dangerous  in  the  extreme,  and 
are  inventions  that  have  severally  returned 
"to  plague  the  inventor." 

Having  thus  briefly  disposed  of  the  pre- 
liminary question  in  favor  of  the  Jurisdiction 
of  this  court,  it  becomes  necessary  to  pro- 
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ceed  to  an  examination  of  tbe  legal  aspect  of 
tbe  case,  as  presented  in  the  issue  npon  the 
record.  That  issue  has  been  framed  in  this 
wise:  In  order  to  expedite  the  determina- 
tion of  the  case,  oaanmA  of  these  litigants 
agreed  that,  if  cognlxanoe  should  be  taken  by 
the  court  of  their  controversy,  it  should  be 
assumed  that  an  information  had  been  filed, 
and  that  each  of  the  contending  parties  had 
interposed  his  answer,  stating  the  facts 
wUch  appear  in  the  evidence  and  which  are 
not  in  dispute,  by  force  of  which  he  seeks 
to  vindicate  his  title,  and  that  reciprocal  de- 
murrers should  then  be  put  in,  thus  exhibit- 
ing to  the  court  the  litigated  points  to  be  de- 
termined. Tbe  facts  contained  in  the  an- 
swers alluded  to  are  somewhat  voluminous, 
and  will  be  found  contained  in  the  state- 
ment which  prefaces  this  opinion.  Upon 
looking  into  the  presentation  of  the  facts 
thus  indicated,  it  will  be  at  (mce  apparent 
that  the  central  ground  of  controversy  be- 
tween these  rival  organlzationB  is  with  re- 
spect to  the  right  of  the  Adraln  senate,  or 
what  is  called  the  "Hold-Over  Senate,"  to 
dominate  on  the  occasion  of  the  introduction 
of  newly-elected  memtiers  Into  the  senate. 
In  the  very  able  and  carefully  considered 
briefs  of  the  attorney  general  and  his  asso- 
ciates, this  dominance  is  claimed  to  exist  on 
tbe  ground  that,  by  the  proper  construction 
of  the  constitution  of  the  state,  the  state  sen- 
ate is  a  continuous  body, — that  is,  that  it  has 
popetual  life,— and  that,  consequently,  a 
memlter  elected  to  one  of  its  seats  cannot 
enter  it  until  his  title  has  been  passed  upon 
by  the  ever-existing  body.  It  has  not  and 
cannot  be  pretended  that  this  doctrine  has 
its  root  in  the  actual  expressions  of  the  con- 
stitution, and  it,  therefore,  is  admittedly  the 
creature  of  the  constitution.  The  only  pro- 
visions of  the  constitution  pertinent  to  this 
subject  are  the  following:  Article  4,  {  1, 
provides  that  the  let^lative  power  shall  be 
vested  in  a  senate  and  general  assembly; 
and  in  paragraph  3  of  the  same  section  it  Is 
provided  that  "meml>ers  of  the  senate  and 
general  assembly  shall  be  elected  yearly  and 
ev«y  year,  on  the  first  Tuesday  after  the 
first  Monday  in  November;  and  the  two 
houses  shall  meet  separately  on  the  second 
Tuesday  of  January  next  after  the  said  day 
of  Section,  at  which  time  of  meeting  the 
legislative  year  shall  commence,"  etc.  Sec- 
tion 2  provides  that  the  senate  shall  be  com- 
posed of  one  senatM*  from  each  county  in 
the  state,  elected  by  the  legal  voters  of  the 
counties,  respectively,  for  three  years.  By 
the  second  paragraph  of  section  2  of  article 
4  it  is  provided  "that  as  soon  as  the  senate 
shall  meet  attest  the  first  election  to  be  held 
in  pursuance  of  this  constitution,  they  shall 
be  divided  a6  equally  as  may  be  into  three 
classes.  The  seats  of  the  senators  Of  the 
first  class  shall  be  vacated  at  tbe  expiration 
of  the  first  year;  of  the  second  class  at  the 
expiration  of  the  second  year;  and  of  the 
third  class  at  the  expiration  of  the  third 


year,  so  that  one  dass  may  be  elected  every 
year,"  etc.  It  is  apparent  that  these  recitals 
fully  justify  the  remark  first  made,— that  the 
constitution  does  not  attempt  to  define  the 
life  of  the  senate;  yet,  notwithstanding  such 
silence,  the  attorney  gen»al  and  the  counsel 
of  President  Adrain  raise  the  contention  that 
the  state  senate,  like  the  senate  of  the  United 
States,  has  a  continuous  existence;  that 
there  can  t>e  no  such  things  as  an  old  senate 
and  a  new  senate;  and  that  there  has  been 
an  unbroken  continuity  of  existence  of  this 
body  from  its  bhrth  to  this  house.  And,  as 
a  corollary  of  this  doctrine,  it  is  further  in- 
sisted that  this  self-sustaining  body  is  the 
sole  judge  of  the  right  of  newly-elected  sena- 
tors, when  they  apply  for  admission  to  its 
seatB,  and  that  it  can,  on  such  occasions,  re- 
ceive or  reject  them  at  its  wilL  In  the  ap- 
plication of  this  theory  to  this  case,  it  was 
claimed  that  the  body  presided  over  by  Mr. 
Adrain  had  the  right  to  require  that  the 
credentials  of  senators-elect  should  be  placed 
before  it  to  be  retained,  and  to  be  adjudi- 
cated npon  at  such  time  and  in  such  mode 
as  itself  might  deem  propn-.  If  the  state 
senate  has  the  inherent  vitality  thus  as- 
serted, it  seems  to  be  undeniable  that  it  had 
the  power  to  act  as  it  did  on  the  occasion 
that  has  given  rise  to  this  litigation;  for,  by 
the  plain  language  of  the  constitution  itself, 
It  is  declared  that  "each  house  shall  be  the 
judge  of  the  elections,  returns  and  qualifica- 
tions of  its  own  members."  It  will  be  per- 
ceived, therefore,  that  the  question  now  to 
be  considered  and  decided  by  this  court  is, 
has  the  senate  of  the  state  the  perpetuity 
thus  claimed? 

The  first  and  most  elaborate  argument, 
pressed  with  such  force  and  earnestness  upon 
the  attention  of  the  court  by  tbe  learned  at- 
torney general  and  his  able  associate,  Mr. 
McDcrmott,  was  grounded  almost  entirely 
upon  the  fact  that  the  clause  in  the  consti- 
tution of  this  state  that  gives  to  the  member- 
ship of  the  senate  a  continuity  of  life  by  a 
succession  of  members,  in  such  a  way  that 
provides  for  the  continual  presence  of  a  quo- 
rum of  the  body,  was  a  transcript  of  a 
similar  provision  in  tbe  federal  constitution; 
and  it  was  thereupon  further  insisted  that 
the  language  of  the  regulation,  so  adopted, 
had,  before  its  adoption,  a  settled  meaning, 
denoting  the  permanent  existence  of  the 
body  regulated  by  it  If  we  were  to  assume 
the  truth  of  the  foregoing  statement,  in  all 
its  parts,  no  one  could  doubt  that  the  rea- 
soning founded  upon  it  w6uld  be  entitled^  to 
great  weight  It  cannot  be  denied  that  the 
section  is,  In  substance,  a  copy  of  a  clause  of 
the  same  impwt  In  the  constitution  of  the 
United  States;  and  if  the  clause,  so  import- 
ed, had  antecedently  received  an  authorita- 
tive interpretation,  it  would  be  but  reason- 
able to  infer  that  the  framers  of  our  organic 
laws,  many  of  whom  were  justly  of  great 
learning  and  experience,  und»stood  the  pro- 
vision in  the  sense  thus  impressed  upon  It. 
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Under  such  drcomstances,  no  other  coodu- 
aion  -would  be  at  all  rational.  The  rule  is 
well  settled,  says  this  court  in  the  case  of 
Fritta  V.  Kuhl,  51  N.  J.  Law,  191,  17  Atl. 
102,  "that  wh«re  a  statute  or  constitutional 
proTision  of  doubtful  Import  has  been 
adopted  in  one  state  from  the  statutes  or 
constitution  of  another  state,  after  a.  practical 
construction  has  been  given  to  the  lang^uage 
by  judicial  decision,  it  will  b«  presumed 
that  the  interpretation  adopted  in  the  state 
from  which  it  is  taken  has  been  adopted,  as 
well  as  its  words."  If,  therefore,  counsel,  oa 
this  occasion,  are  Justified  in  predicating  that 
the  clause  under  criticism  had  acquired,  in 
the  manner  indicated,  a  settled  signification 
at  the  time  in  question,  it  must  be  admitted 
that  this  would  be  the  sense  in  which  it 
should  be  now  read  tind  understood.  But, 
upon  careful  examination  of  the  subject,  I 
am  satisfied  that  the  assumption  in  question 
is  wholly  without  basis.  So  far  as  I  have 
ascertained,  no  penoa,  whether  text  writer, 
jurist,  or  statesman,  has  ever  aaaMrted  that 
the  clause  under  discussion  bears  the  force 
and  meaning  now  for  the  first  time  Imputed 
to  it;  and  It  would  have  been  singular,  in- 
deed,- If  any  critic  had  ventwed  to  express 
such  an  opinion,  for  the  constitutional  pro- 
vision obviously  would  refuse  to  bear  such 
treatment.  The  expressions  employed  do  not, 
in  any  degree,  import  the  continuance  of  the 
senate  itself,  but  shnply  provide  for  the  suc- 
cession and  length  of  the  terms  of  the  mem- 
bers of  that  body.  It  is  true  that,  by  provid- 
ing an  always-existoit  membership,  the 
clause  Imparts  to  the  body  the  potentiality  of 
a  permanent  existence,  but  It  does  not  Impart 
to  the  body  such  ooDtinaous  vitality.  I  think 
it  is  safe  to  say  that  never,  on  any  occairion, 
has  It  been  suggested  that  the  clause  has  any 
further  reach  than  this.  The  senate  of  the 
United  States  has  been  declared  to  be  a  p»- 
manent  body,  and,  when  the  subject  was  un- 
der discussion,  it  was  on  all  sides  assumed 
that  the  section  in  the  federal  constitution 
(from  which,  as  has  been  stated,  our  own  has 
be^a  capleA)  gave  to  the  senate  an  aptitude 
for  a  continuous  existence,  but  It  was  never 
alleged  that  it  was  possessed  of  any  furth« 
effect.  The  vivifying  force  that  was  infused 
into  the  body  thus  made  capable  of  receiving 
tt  was  looked  for  and  discovered  in  other 
constitutioaal  adjustments,  and  especially  In 
the  provision  that  gave  to  the  senate  an  al- 
ways exist^it  presiding  officer.  This  Is  a 
factor  mentioned  and  relied  on  by  every  one 
wUb  has  written  Upon  the  subject,  and  sim- 
ilarly it  has  been  the  principal  argument  in 
all  debates  relating  to  the  longevity  of  the 
senate.  It  was  deemed  that  the  permanency 
of  the  presiding  offloa?  constituted  the  per- 
manency of  the  body  itself,  as,  by  such  a 
constitution,  there  was  no  necessity  for  peri- 
odical reorganization.  It  i^  obvious,  there- 
fore, that  the  construction  put  upon  the  na- 
tional constitution  can  have  but  little  effect 
In  an  effort  to.ocmstrue  our  own.    The  prob- 


lems are  dlffei!en(I:r  ooBdlfloaed,  so  that  the 
solution  of  one  of  them  wUl  afford  but  slen- 
der assistance  in  the  solution  of  the  other. 
We  must  construe  our  own  constitution  ex- 
clusively by  Its  own  lights.  Adopting  this 
method,  I  will  now  turn  to  the  several  pro- 
visions of  the  constltutioo  of  this  state  that 
appear  to  me  in  any  degree  to  elucidate  the 
question  under  consideration. 

Upon  opening  tms  instrument,  the  first 
feature  of  it  that,  in  connection  with  the  sub- 
ject in  hand,  strikes  our  attention,  is  the  dec- 
laration that  "the  senate  shall  be  composed 
of  one  senator  from  each  county  In  the  state, 
elected  by  the  legal  voters  of  the  counties," 
etc.  In  looking  at  this  constitutional  man- 
date, the  inquiry  at  once  arises,  does  it  mean 
that  at  all  times,  within  the  range  of  htiman 
possibility,  such,  shall  be  the  composition  of 
the  body  ia  question,  ae  ihat  it  shaU  have 
such  composition  only  sometimes?  Does  it 
mean  that  on  some  oocQsions  the  senate  shall 
be  composed  of  one  senator  from  each  coun- 
ty, and  on  other  occasions,  in  the  orderly 
working  of  the  system  established,  it  shall 
be  composed  of  only  two-thirds  of  su<di  mem- 
bers? It  is  difficult  to  see  how  it  can  be 
plausibly  argued  that  the  danse  dted  is 
not  designed  to  establish,  as  far  as  possible, 
a  permanent  composition  of  the  senate;  and 
this  view,  it  must  be  admitted,  la  much 
strengthened  when  we  lode  at  the  purpose 
of  this  provision.  That  purpose  obviously 
Is  to  provide  that  each  county  shall  be  per- 
petually represented  and  have  a  voice  in  this 
body  on  every  measure  that  comes  before  It, 
whatever  its  nature  may  be.  To  deprive  a 
county  of  such  a  prerogative  Is  plainly  un- 
just, and  therefore  it  Is  dear  that  any  con- 
struction that  tends  to  the  production  of 
such  wrong  should  be  viewed  with  distrust, 
and  should  not  be  sanctioned,  unless  upon 
oonsiderationB  that  amount  to  a  demonstra- 
tion of  its  correctness.  And,  adopting  this 
as  the  sound  prindple,  it  becomes  at  once 
manifest  that  it  is  scarcely  possilrie  to  main- 
tain successfully  the  proposition  that  It  is 
not  the  entire  body  of  senators,  but  only  a 
class  of  them,  who  are  to  take  part  in  the 
organization  of  the  senatorial  body.  The 
importance  of  that  function  strongly  repds 
such  a  theory. 

Organisation  involves  the  composition  of 
the  body  orgafiized,  and  consequently  it  in- 
volves the  right  of  the  counties  to  partid- 
pate  in  the  dedsion  of  the  all-important 
question  which  of  them  shall  be  represented 
In  the  body,  and  which  of  them  shall  be 
unrepresented.  It  seems  to  me  that  the 
mandate  of  tho  constitution  that  the  sen- 
ate shall  be  composed  of  one  senator  from 
each  county  cannot  b«  reasonably  »iforced 
except  by  the  adoption  of  the  hypothesis 
that  each  senator  ebaH  have  a  vdce  in  all 
the  proceedings  that  result  in  the  composi- 
tion of  the  body  itsdf.  When,  therefore^ 
on  the  occasion  that  gave  rise  to  the  pres- 
ent controversy.  It  was  asserted  that  one- 
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third  of  all  the  cotmtles  of  the  8taf«  ataonld 
be  exdaded  from  all  partldpatlon  In  a  trans- 
actlon  so  rital  to  their  rights,  and  affecting 
so  inttmatdy  the  Interests  of  the  entire  o6m- 
monwealth,   a  doctrine   was   asserted   that 
must  be  considered  as  devoid  of  all  reasonar 
•  ble  foundation,  unless  It  can  be  made  plain- 
ly manifest  from  the  provisions  of  the  pri- 
mary law  of  onr  state.    The  principle  that 
two-thirds  or  even  a  lesser  number  of  the 
senators  chosen  by  the  conntlcs  shall  have 
absolute  ascendancy  in  the  organization  of 
the  senate  is,  it  should  be  noticed  in  passing, 
not  only  antagonistic  to  the  language  and  spirit 
of  the  constitutional  clause  Just  dted,  but 
is  likewise  in  conspicuous  violation  of  that 
great  and  fundamental  law  underlying  all 
onr  institutions,— that  it  is  the  will  of  the 
majority  of  the  people  that  is  supreme.    He 
who  asserts  that  this  axiom,  which  may  be 
called  "national"  in  its  character,  does  not 
prevail   on   any  occasion,    must   prove   his 
proposition,  and  must  prove  it  conclusively, 
tor  every  legal  intendment  will,  a  priori,  be 
against   its   ti-uth.    It   is   not  too    much   to 
say  that  with  regard  to  the  transaction  be- 
fore us  this  cannot  be  done,  except  by  put- 
ting a  finger  on  the  very  section  or  sections 
of     the   constitution   in   which    the    alleged 
heterodoxy  is  to  be  found  imambiguously 
written.    That  this  was  not  done  by  the 
counsel  arguing  before  us  In  favor  of  the 
doctrine  that  in  the  all-important  aCTair  of 
organizing  the  state  senate  it  is  the  minority, 
and  not  the  majority,  that  shall  rule,  is  con- 
spicuously manifest  from  the  fact  that  the 
only    constitutional  clause  that  was   relied 
.z-'Z.  wtis  the  one  that  distributes  senators 
Into  dasses;    but,  as  it  has  appeared  that 
such  clause  Is  just  as  applicable  to  the  sup- 
position of  an  annual  senate  as  it  is  to  that 
of  a  perpetual  senate,  It  is  manifest  that  a 
reference  to  that  section  is  altogether  futile. 
Bat,  while  this  was  the  only  citation  relied 
on  foi*  the  purpose  of  proving  the  existence 
in  this  state  of  an  ever-living  senate,  my  ex- 
amination has  led  me  to  the  discovery  that 
others  exist  tliat  cannot,  in  my  opinion,  be 
reconciled  with  the  doctrine  contended  for. 
The  first  provisions  of  the  class  Indicated 
are  those  dauses  of  the  constitution  which, 
to  all  appearance,  provide  for  a  yearly  or- 
ganization of  both  the  senate  and  the  house 
of  assembly.    In  this  respect  the  two  bodies 
are  placed  upon  the  same  footing,  and  sub- 
jected to  the  same  regulations.     No  express 
power  to  organize  is  conferred  upon   plther 
of  them,  but,  by  necessary  implication,  it  be- 
longis  similarly  to  both.     The  assemblymen 
and  senators  are  required  to  meet  yearly,  at 
an  appointed  day.     With  respect  to  the  for- 
mer dass,  each  of  the  dass  has  the  undis- 
puted right  to  take  part  in  the  organization, 
and  It  would  certainly  seem  to  follow  that 
each  senator  is  vested  with  a  similar  prerog- 
ative.    When  the  power  to  organize  is  mere- 
ly a  legal  intendment,  the  power  consists  in 
a  right  to  organize  In  the  customary  man- 


aar,  tad  it  thersforo  tkidndes  tiie  notion  of  a 
minority  ruling  in  the  transaction.  In  the 
case  of  Hie  assembly.  It  is  admitted  that 
the  organization  must  be  effected  in  aceord- 
ance  with  usual  modes.  In  that  affair  it  is 
not  pretended  that  there  can  be  any  domi- 
nance of  a  minority.  It  does  not  appear, 
therefore,  how  it  Can  be  reasonably  main- 
tained that  the  senate,  in  exercising  this 
important  fnnctlon,  shall  be  subjected  to  an 
abnormal  condition,  and  that,  in  its  use, 
there  shall  be  a  dominance  of  the  minority. 
Tbe  organizing  power  of  the  senate  being 
derived  in  its  totality  by  lefial  implication. 
It  appears  to  be  plain  that  the  law  will  not 
Imply  a  regulation  that  would  be  both  nn- 
nsual  and  unjust. 

The  next  provision  to  which  reference  will 
be  made  appears  to  be  of  paramount  lmp<Mr- 
tance.  It  is  to  be  found  in  paragraph  3  of 
section  1,  in  artlde  4.  It  is  thus  expressed: 
"Members  of  the  senate  and  general  assem- 
bly Shan  be  elected  yearly  and  every  year 
on  the  first  Tuesday  after  the  first  Monday 
in  November,  and  the  two  houses  shall  meet 
separately  on  the  second  Tuesday  in  Janu- 
ary next  after  the  said  day  of  election,  at 
which  time  of  meeting  the  legislative  year 
shall  commence."  This  clause  is  significant 
with  respect  to  the  subject  we  are  consider- 
ing in  all  its  parts,  its  first  observable  fea- 
ture being  that  it  appoints  a  day  for  the 
organization  of  both  legislative  houses.  Tbe 
purpose  for  the  meeting  on  the  day  specified 
cannot  be  doubted.  Indeed,  it  never  has 
been  doubted.  It  has  always  been  so  under- 
stood and  acted  upon.  It,  thM«fore,  Is  plain 
that  it  is  a  directum  for  the  senate  to  or- 
ganize; for  the  expression  is,  "The  two  houses 
shall  meet  separatdy."  Both  houses  here 
are  placed  upon  the  same  basis  for  the  same 
purpose,  and  most  assuredly  they  are  thus 
similarly  treated  as  though  an  organization 
were  equally  essential  to  the  legal  existence 
of  each  body.  The  asembly  is,  of  course,  a 
body  that  needs  a  yearly  resurrection;  and 
the  senate  Is  here  required,  to  all  appear- 
ance, to  do  predsdy  what  the  assembly  is 
directed  to  do.  Beyond  all  (juestlon,  we 
here  find  that  a  duty  Is  imposed  on  both  the 
assembly  and  the  senate  to  confer  at  an'  ap- 
pointed time,  and  to  effect  a  yearly  organi- 
zation. Such-  a  regulation  is  appropriate  to 
a  body  that  expires  yearly,  but  It  is  Inappro- 
priate and  unprecedented  in  its  application 
to  a  body  that  is  possessed  of  a  permanent 
life.  In  the  practice  of  the  United  States 
senate,  which,  we  have  stated,  is  an  ever- 
living  body,  there  is  no  fixed  day  for  the  ad- 
mission of  new  members-elect.  The  certifi- 
cates of  Incoming  senators  are  presented 
from  time  to  time,  or  at  convenient  occa- 
sions, and  are  thus  severally  passed  upon. 
From  the  regulation  in  question  it  appears 
to  be,  if  not  the  necessary,  at  least  the  rea- 
sonable, inference,  that  the  senate  of  this 
state  is  no  more  a  continuous  body  than  is 
the   assembly.  The  two  remaining  r^ula- 
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tlona  of  this  KCtkm  cited  lead  stroagly,  as 
It  is  deemed,  to  the  game  result  The  first 
of  these  is  the  direction,  In  tlie  language  of 
the  statute,  "that  the  two  houses  shall  meet 
separately  on,"  eta  Now,  it  is  obvious  that 
the  expression  "houses"  must,  of  necessity, 
be  construed  to  denote  the  members  of  such 
houses.  It  can  mean  nothing  else,  for  it  is 
obvious  that,  at  the  time  specified,  there  is 
no  house  of  assembly  in  existence.  Ascrib- 
ing, then,  this  necessary  signification  to  this 
expression,  we  have  a  constitutional  direc- 
tion that  the  members  of  the  senate  shall 
assemUe  at  the  time  specified,  in  order  to 
organize.  It  does  not  seem  that  it  can  be 
denied  that  such  a  regulation,  in  a  very  per- 
spicuous form,  repudiates  the  notion  of  a 
continuous  senate.  Also,  in  the  next  place, 
the  designation  of  a  legislative  year— that  is, 
when  such  year  shall  begin,  and  when  it 
shall  end— tends  in  the  same  direction. 
What  has  a  perpetual  body  to  do  with  pre- 
scribed periods  of  time?  The  legislative 
year,  {hus  established,  obviously  accords 
with  the  official  life  of  the  assembly,  and  it 
appears  reasonable  to  suppose  that  it  was 
meant  to  accord  with  a  senatorial  life  of 
equal  extent.  In  fine,  after  a  very  careful 
study  of  the  constitution  of  the  state,  my 
conclusion  is  that  its  intimations  are  all  to 
this  effect:  that  the  claim,  advanced  for  the 
first  time  on  this  occasion,  that  the  senate  is 
a  permanent,  continuous  body,  is  without 
any  valid  foundation. 

Nor  has  there  been  found  any  more  sub- 
stantial basis  for  the  doctrine  just  discard- 
ed in  the  past  practice  of  the  senate  in  re- 
spect to  its  yearly  organisation.  The  practice 
may  be  thus  generally  described:  In  the  first 
instance,  the  senate,  under  the  new  consti- 
tution, was  organized  as  the  house  of  assem- 
bly now  Is,— by  the  action  of  all  its  members. 
Then,  for  some  years  afterwards,  upon  the 
senators'  convening,  a  roll  containing  the 
names  of  all  the  senators  was  called;  but  in 
subsequent  years  the  practice  was  to  call  the 
names  only  of  the  senators  holding  ova*. 
This  was  not  an  unnatural  course,  as  those 
senators  had  before  taken  the  oath  at  office, 
and  their  credentials  had  already  been  in- 
spected. In  this  condition  of  tilings,  the  cus- 
tom obtained  for  the  incoming  members  to 
present  their  credentials  to  the.  body  of  sen- 
ators holding  over,  and  upon  their  approval 
they  were  sworn  in.  The  office  thus  per- 
formed by  the  old  senators  was,  in  the  sub- 
stance, purely  formal,  as  much  so  as  though 
they  had  been  a  committee  appointed  by  the 
body  of  senators  to  inspect  and  to  report  up- 
on the  credoitiais  of  the  new  senators.  On 
no  occasion  did  they  exercise  any  other  i)ow- 
er,  nor  did  they  ever  pretend  to  be  possessed 
Ot  any  other  power.  Thare  is  not  an  instance 
in  which  th-^y  underto<^  to  adjudicate  on  the 
right  of  a  senator-elect  to  his  seat,  nor  did 
they  ever  hold  such  right  in  sufferance.  If 
this  body  has  the  absolute  powec  now  assert- 
ed for  the  first  time,  and  after  a  lapse  of  half 


a  eentniT,  It  certainly  would  be  a  most 
strange  circumstance  that  during  this  long 
period  the  existence  of  such  power  was  nev- 
er manifested  by  a  sln^  word  or  a  sln^e 
act  The  claim  of  such  an  imperial  authority, 
made  at  this  late  day,  is  an  entire  novelty, 
and,  like  most  novelties  in  legal  matters,  is  . 
not  well  founded.  It  is  likewise  In  tills  con- 
nection Important  to  note  that  during  that 
long  time  the  senatorial  action  was  regulated 
by  the  eighty-fifth  section  of  the  act  relating 
to  elections,  (Revision,  p.  353,)  which  is  in  the 
following  terms:  "That  the  senate  and  as- 
sembly shall  convene  and  hold  their  sessions 
in  the  state  house  in  Troittm;  and  in  the  or- 
ganization at  such  houses,  the  certified  copies 
of  the  statements  of  determination  made  un- 
der the  direction  of  the  sixty-ninth  secti<n  ai 
this  act  shall  be  deemed  and  taken  to  be 
prima  facie  evidence  of  the  right  of  persons 
therein  mentioned  to  the  seats  in  the  houses, 
respectively,  to  which  they  shall  have  been 
so  determined  to  be  elected."  No  one  can 
look  at  this  act  and  fall  to  perceive  that  it  is 
absolutely  irreconcilable  with  the  theory  of 
an  ever-existent  senate.  This  is  so  entirely 
the  case  that  the  very  astute  counsel  of  Pres- 
ident Adraln  insisted  that  it  was  void,  as  It 
attempted  to  prescribe  to  an  existing  soiate 
a  rule  controlling  its  action  in  a  matter  com- 
mtted  to  its  exclusive  Jurisdiction  by  the  con- 
stitution. On  the  premises  postulated  by 
counsel  that  the  senate  Is  ever-living,  his  ar- 
gument was  invincible;  but  the  existence  ol 
the  statute,  and  a  submission  to  tt,  for  such 
"a  cycle  of  years,"  exhibited  in  a  very  im- 
pressive form  the  fact  tliat  the  contempora- 
neous construction  of  the  constitution  In  the 
particulars  in  question  was  adverse  to  the 
present  claim,  wliich  I  Iiave  designated  as  a 
"novelty."  This  statute  is  not  to  be  misun- 
derstood in  this  respect  that  it  provides  for 
the  introduction  of  senators  by  the  process 
of  organization;  and  it  rejects  altogether  the 
idea  of  an  admission  of  senators  into  a  body 
already  f<Hined  as  continually  existing. 
When  we  add  to  the  fact  that  the  ancient 
and  continued  practice  has  been  in  pursuance 
of,  and  in  obedience  to,  this  law,  the  further 
circumstance  that  the  senate,  as  a  matter  of 
fact,  has  been,  and  must  of  necessity  be, 
yearly  organized,  and  that  in  the  performance 
of  this  ultimate  act  in  such  process,— that  is, 
in  the  choioe  of  its  permanent  president — 
all  the  senators  elected  have  invariably  co-op- 
erated, the  pretense  of  a  continuous  senate 
must  be  declared  to  be  an  utter  fallacy.  The 
construction  that  would  convert  this  custom- 
ary method  of  senatorial  procedure  into  a 
practice  to  admit  members  into  a  body  al- 
ways existing,  and  therefore  always  organ- 
ized, seems  to  me  an  afterthought;  and  the 
fact  that  such  a  theory  is  a  novelty,  undream- 
ed of  for  half  a  century.  Is  of  itself  enough 
to  explode  it  In  legal  affairs,  it  is  the  prac- 
tical and  common-sense  view  that  In  general 
is  the  true  view,  as  neither  the  affairs  of 
men  nor  of  state  can  be  regulated  by  logical 
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refinement.  When  mbfletr  begins  tbe  law 
ends.  Wben  I  accept,  therefore,  the  under- 
standing  that  plainly  appears  to  hare  pre- 
yalled  for  so  long  a.  time,  I  feel  great  con- 
fidence that  I  have  not  fallen  into  error.  The 
doctrine  in  qnestlon  stands,  as  I  think,  con* 
demned,  1>oth  by  the  Intimations  of  the  con- 
stitution itself,  as  well  as  by  a  long-contin- 
ued and  practical  exposition. 

The  result  of  the  inquiry  before  us  Is  diat 
we  have  conclnded  that  the  senate  of  New 
Jersey  Is  not  a  contlnnous  body,  but  that  It 
expires  annually.  In  the  same  sense  that  the 
assembly  does.  Therefore,  our  conclusion  is 
that  Mr.  Adraln  has  no  title  to  the  office  that 
he  ostensibly  holds,  and  that  the  appropriate 
jndgmrat  must  be  entered  against  him.  With 
respect  to  the  title  of  the  opposite  claimant, 
Mr.  Bogers,  we  hold  that  his  title  must  be 
regarded  as  constitutional  and  valid.  Our 
resolution  in  this  regard  is  founded  entirely 
on  the  power  that,  touching  the  act  of  reor- 
ganizing its  own  body,  tbe  majority  of  sena- 
tors are  the  absolute  masters  of  the  occasion. 
Such  action  is  taken  by  a  body  co-ordinate 
with  ourselves,  and  whose  proceedings,  when 
not  violative  of  the  constitution  of  the  state, 
we  have  no  capacity  to  supervise  or  controL 
In  oar  oplnlca,  when  a  majority  of  tbe  sena- 
tors organised  the  senate,  and  elected  Mr. 
Rogers  as  president,  such  action  was  and  is 
conclusive  upon  this  court,  as  well  as  upon 
all  departments  of  the  government  Let  a 
judgment  be  entered  accordingly. 

I  am  authorised  by  the  following  of  my 
associates  to  say  that  they  concur  In  these 
views:  Justices  DEPUB,  VAN  SYOKEL, 
DIXON,  REED,  GARRISON,  and  LIPPIN- 
COTT. 

ABBETT,  J.,  dissenting. 
(U  R.  L  6S1)  — «=— 

LTNGH,   D^mtr  SheriO,  v.  ISARLB. 

(Supreme  Oonrt  of  Rhode  Island.    Mardi  20; 

1894.) 

BzsoDTioir— Law— SALS— Action  vob  Pukorass 
Monet— Plea. 

1.  Under  Jnd.  Act,  c.  36,  |  11,  making  no 
provisions  for  the  manner  of  levying  execution 
on  land,  but  merely  providing  that  if  the  of- 
ficer levy  it  on  land  he  shall  set  np  notices  of 
sale,  levy  may  be  by  mere  mental  process,  of 
which  the  notice  and  sale  as  provided  by  stat- 
ute is  conclnsive  proof. 

2.  The  plea,  in  an  action  against  the  pur- 
chaser at  execution  sale  for  the  price,  that  the 
interest  of  the  execution  debtor  sold  was  that 
which  she  had  at  the  time  of  the  attachment 
on  the  original  writ  In  the  action  against  her, 
is  not  snSicient  to  prevent  recovery,  as,  no  In- 
tervening rights  appearing,  it  will  be  presumed 
that  the  interest  remained  the  same. 

Action  by  Michael  B.  Lynch,  deputy  sbw- 
iff,  against  Charles  H.  Earle,  for  the  pur- 
chase money  on  executl<»i  sale.  On  demur- 
rer to  defendant's  plea.    Demurrer  sustained. 

O.  J.  Arms,  for  plalntift.  Walter  B.  Tin- 
eeiat,  lot  def aidant 

TILLINaELA.ST,  J.  The  material  facts  In 
this  case,  as  th^  appear  upon  the  pleadings, 


are  as  foDowB,  tIs.:  Ae  plalntUT,  who  is  a 
deputy  sheriflF  in  and  for  the  county  of  Kent, 
sold  to  the  defendant  on  the  18th  of  Febra- 
ary,  1883,  at  an  execution  sale,  all  the  right, 
title,  and  interest  of  Lydla  A.  Macomber,  the 
execution  defendant  on  the  12th  day  <rf  Feb- 
ruary, 1880,  in  and  to  a  certain  parcel  of 
real  estate  situate  at  East  Greenwich,  In  said 
coimty,  for  the  sum  of  $1,161,  said  amount 
having  been  bid  by  the  defendant  for  said 
Interest  at  said  execution  sole,  and  said  sum  , 
being  the  highest  amount  bid  for  said  prop- 
erty. One  of  the  conditions  of  said  sale  was 
that  the  purchase  should  at  once  pay  10  per 
centum  of  the  amount  thereof,  which  condi- 
tion was  duly  compiled  with  by  the  defend- 
ant Another  condition  was  that  the  balance 
of  tbe  purchase  money  should  be  paid  on 
the  6th  day  of  March  then  next  following,  up- 
(m  the  delivery  to  the  purchaser  of  a  deed 
from  the  plaintiff.  A  deed  was  afterwards 
duly  tendered,  but  the  defendant  refused  to 
accept  the  same,  or  to  pay  the  balance  of 
said  purchase  price.  The  ground  of  this  re- 
fusal, as  set  up  In  the  defendant's  amended 
q>eclal  plea  in  bar,  is  that  the  plaintiff  adver- 
tised and  mAdi  at  auction  to  said  defendant 
the  interest  which  Lydla  A.  Macomber,  tbe 
defendant  In  said  original  action,  had  In  said 
real  estate  on  the  12th  day  of  February, 
1880,  that  being  the  date  of  the  attachment 
on  the  original  writ  without  making  any  levy 
of  said  alias  execution  as  by  law  required. 
To  this  plea  the  plaintiff  has  demuired,  and 
the  case  Is  before  us  on  the  sufficiency  of 
said  plea.  The  grounds  of  the  plalntifTs  de- 
murrer are:  First  that  the  last  danse  of  the 
last  paragraph  of  said  plea,  to  wit  "without 
making  any  levy  of  said  alias  execution,"  is 
repugnant  and  contradictory,  in  that  It  con- 
tradicts the  allegation  in  the  first  clause  of 
said  paragraph,  to  wit  "that  the  plaintiff  sub- 
sequentiy  advertised  and  sold  at  auction  to 
the  said  defendant  the  Interest  which  the 
said  Lydla  A.  Macomber  had  in  said  real  es- 
tate;" second,  that  It  is  not  alleged  in  said 
plea  that  the  interest  of  Lydla  A.  Macomber 
in  said  real  estate  described  in  and  con- 
veyed by  the  deed  tendered  to  the  defendant 
by  the  plaintiff  Is  other  than  or  different  from 
the  Interest  of  said  Macomber  in  said  real  es- 
tate on  the  12th  day  <tf  February,  1890;  and, 
third,  that  in  this  action,  and  between  these 
parties,  it  is  immatwial  whether  the  plaintiff 
made  any  levy  ot.  said  alias  execution  or  not 
We  think  the  demurrer  should  be  sustained, 
for  while  the  plea  In  one  part  thereof  does 
allege  that  the  property  in  question  was  sold 
without  first  making  any  levy  thereon  by  the 
<^cer,  yet  when  taken  as  a  whole,  it  sets  up 
a  state  of  facts  wholly  inconsistent  with  said 
allegation  and  facts,  which  show  that  a  levy 
must  have  been  made.  It  shows  a  valid 
judgment  against  the  original  defendant  ^a* 
comb«,  an  Issue  of  execution  thereon,  and 
an  advatisement  and  sale,  by  the  sheriff  who 
held  said  execution,  of  the  defendant's  in- 
terest at  the  date  of  the  original  attach- 
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ment  in  tb9  real  estate  in  qoestion;  and,  u 
the  sliwiff  could  not  have  proceeded  la  this 
manner  without  first  maldng  a  levy  of  said 
execution,  It  necessarily  foUows  that  be  made 
the  same.  In  other  words,  the  fact  that  the 
sheriff  advertised  and  sold  tmder  the  execu- 
tion is  conclusive  evidence  of  the  levy,  it  be- 
ing utterly  inconceivable  that  he  cotdd  have 
proceeded  In  this  way  to  sell  the  property  va- 
der  the  execution  without  first  having  formed 
the  intention  of  so  doing;  and  the  forming  of 
such  intention  to  sell,  beiikg  followed  up  by 
proceeding  to  do  the  same  in  the  manner  pro- 
vided by  statute,  was  a  levy  of  execution. 
And  in  this  coimection  let  us  inquire  as  to 
what  constitutes  a  levy  of  execution  upon  real 
estate.  Our  statute  requires  no  particular 
form  or  ceremony  in  connection  therewith, 
or  as  essential  thereto.  The  ofilcer  is  not  di- 
rected to  make  any  actual  seizure  of  the  lard. 
He  is  not  required  to  go  upon,  or  even  to 
see,  the  same,  in  order  to  make  a  valid -levy 
thereon.  No  copy  of  the  execution  is  re- 
quired to  be  left  at  the  town  clerk's  office 
in  orda  to  constitute  such  levy  (although 
such  copy  must  be  afterwards  filed  there, 
unless  the  properly  was  attached  on  the  orig- 
inal writ),  as  is  required  in  case  of  an  original 
attachment,  but  the  statute  simply  provides 
that  "the  officer  charged  with  the  service  of 
the  execution,  if  he  shall  levy  the  same  <m 
real  estate,  shall  set  up  notifications  of  such 
levy  in  three  or  more  public  places  in  the 
town  where  said  real  estate  lies  for  the  space 
of  three  months  after  such  levy,  and  b^ore 
the  same  shall  be  exposed  to  sale,  •  •  • 
and  he  shall  also  notify  audi  sale  by  causing 
an  advertisement  thereof  to  be  published 
once  a  week  for  the  space  of  three  weeks 
next  before  the  time  of  such  sale  in  some 
newspaper  in  the  county  where  such  estate 
lies."  Jud.  Act,  c.  36,  f  U.  The  statute, 
then,  failing  to  require  the  doing  of  any  par- 
ticular act  or  thing  by  the  sheriff  in  order  to 
constitute  a  levy  of  the  execution,  and  this 
proceeding  being  one  which,  is  entirely  regu- 
lated by  statute,  the  subjecting  of  real  prop- 
erty to  satisfy  debta  l>elng  unknown  to  the 
commcm  law,  we  see  no  reason  why  he  may 
not  go  through  with  the  mere  mental  process 
of  levying  au'  executicm  in  Foster  or  Burrill- 
vllle  while  sitting  in  his  office  in  Providence, 
and  at  the  same  time  comply  with  said  stat- 
utory requirement.  The  usual  and  safer 
mode  of  levying  an  execution  on  real  estate 
doubtless  la  to  indorse  on  the  execution  a 
statement  to  the  effect  that  It  is  levied,  de- 
scribing the  estate,  and  noting  on  the  execu- 
tion the  date  and  time  of  day  of  the  levy; 
but  tliis  is  done  mainly  for  the  purpose  of 
aiding  the  memory  of  the  officer  when  he 
comes  to  make  his  retiurn  thereon.  At  any 
rate,  it  is  dearly  sot  essential  to  the  making 
of  the  levy,  as  it  can  be  as  effectually  done 
after  as  at  the  time  when  the  offic«-  decides 
to  make  said  levy.  In  Harm.  Ex'ns,  i  191,  it 
Is  said  that  "giving  notice  of  sale  as  required 
by  statute,  under  the  execution,  is  all  that 


la  necesaary  In  those  states  where  a  sale  is 
the  result  of  the  levy."  "It  may  be  made  by 
the  writing  of  a  levy  upon  the  execution,  or, 
as  against  the  debtor,  by  any  act  on  the  part 
of  the  officer-showing  the  intuit  to  sell  the 
specific  land,  and  to  subject  It  to  the  sntlafiic- 
tlon  of  the  Judgment"  In  the  case  at  bar 
the  advertisement  and  sale  of  the  estate  of 
the  Judgment  debtor  furnish  the  best  possi- 
ble evidfflice  that  the  sheriff  was  "causing  to 
be  levied  of  the  *  •  *  real  estate  of  the 
execution  defendant"  the  sum  specified  in  the 
execution.  For  the  sake  of  protecting  bona 
fide  purchasers,  and  in  view  of  the  fact  that 
is  this  state  a  Judgment  is  not  a  lien  on  real 
estate.  It  would  doubtless  be  better  If  the 
statute  provided  similar  formalities  in  the 
levy  of  an  execution  on  real  estate,  where 
the  same  is  not  attached  on  the  original  writ, 
as  are  required  in  attaching  the  same  (see 
Jud.  Act,  c.  33,  I  10),  namely,  by  leaving  a 
copy  of  the  execution  in  the  town  derk'a  of- 
fice; but,  as  no  such  requirement  now  exista. 
we  cannot  say  that  it  is  necessary.  In  many 
of  the  states  some  overt  act  of  this  sort  is 
required  on  the  part  of  the  officer,  in  order  to 
constitute  a  levy.  See  2  Freem.  Ex'na  (2d 
Bd.)  H  2808-2801,  and  cases  cited. 

The  case  of  Waters  v.  Ouvall,  11  Gill  &  J. 
37,  cited  by  the  defendant's  counsel,  holds 
that,  to  enable  the  sheriff  to  sell  and  vest  in 
a  purchase:  at  his  sale  a  valid  title,  a  seizure 
of  the  land  sold  is  indispensable.  The  sub- 
sequent cases  of  Langley  v.  Jones,  33  Md. 
170,  and  Jarboe  v.  Hall,  37  Md.  351,  are 
doubtless  in  harmony  with  that  case.  But 
no  such  requirement  exista  in  this  state,  nor 
Is  such  the  generEd  rule.  See  note  to  Waters 
V.  Duvall,  33  Am.  Dec.  697,  in  which  said 
case  Is  criticised,  and  ite  authority  doubted. 
See,  also,  Gwynne,  Sher.  308;  Fitch  v.  Tyler, 
Si  Me.  468;  Hall  v.  Crocker,  3  Mete.  (Mass.) 
245;  Bidw^  T.  Coleman,  11  Minn.  78  (OIL 
4S);  Lockwood  v.  Btgelow,  11  Minn.  113  (Ga 
70);  Hitch.  Sher.  i  108.  Streaper  v.  Fisho-, 
1  Rawle,  155,  cited  by  the  defendant,  simply 
holds  that  the  levy  controls  all  the  subse- 
quent proceedings,  as  it  is  the  foundation  chi 
which  they  are  built  To  this  doctrine  we 
readily  assent,  for  the  levy  of  the  execatloB 
is  the  first  step,  and  a  necessary  one,  in  tbe 
sale  of  the  property  token  thereimder.  Red- 
lick  V.  Williams  (Tex.  Sup.)  5  S.  W.  375. 
holds  that,  in  order  to  constitute  a  levy,  there 
must  be  an  indorsement  upon  the  execution, 
and  that  no  other  step  can  give  validly  to 
such  levy.  But,  as  already  seen,  sudh  In- 
dorsement is  not  essential  in  this  state. 
Green  v.  Burke,  23  Wend.  490,  is  a  case  In 
which  the  ezecntion  was  levied  upon  personal 
property,  and  is  therefore  not  pertinent  to 
the  case  at  bar.  Of  coiu-se,  the  allegation  In 
the  defendant's  plea,  that  the  plaintlfF  ad- 
vertised and  sold  .the  Interest  which  said 
Lydia  A.  Macomber  had  in  said  real  estate  at 
the  date  of  the  attadiment  thereof  on  tbe 
original  wrK,  in  no  way  militates  against  the 
plaintiff's  right  to  recover,  as  the  plea  does 
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not  allege  that  aatd  tnterest  was  other  tfaan, 
or  dUTere&t  from,  what  It  was  when  bo  at- 
tached; and,  aa  no  Interreninir  rights  appear, 
it  Is  to  be  preaomed  that  aald  interest  >»• 
malned  the  ssinek    Deninrrer  snstalned. 

08  R.  1.  5W)  """ 

GODDABD  et  aL  ▼.  CITT  OF  PROYIDBMCBI 
et  aL 

(Supreme  Coort  of  Khode  Island.     Mardi  20, 

1894.) 

Iir.nnionoK— Pasties  —  Ratlkoas  Boiins— Ooa»- 

AKTT  btCitt. 

1.  Where  an  ordinance  anthorises  the  may- 
•r  te  auaranty  the  payment  of  certain  railroad 
bonds  o;  and  with  the  advice  of  the  committee 
on  the  atj  debt,  the  committee  are  proper  par- 
ties te  a  bin  to  enjoin  sooh  gnaranty. 

2.  Where  a  bUl  to  enjoin  a  city  from  guar- 
antying railroad  bonds  avers  that  the  bonds 
have  all  been  sold  and  negotiated.  It  need  not 
make  the  railroad  a  party. 

BUI  by  Robert  H.  L  Goddard  and  others 
against  the  city  of  Providence  and  others 
to  enjoin  a  guaranty  of  railroad  bonds.  De- 
murrers overruled. 

Oomstodt  &  Gardner  and  James  Tllllng- 
hast,  for  oomplainanta  Francis  B.  Colwell. 
City  SoL,  tot  respondent 

PER  CURIAM.  By  the  terms  of  Ordlnane 
Na  713  (an  ordinance  authorizing  the  In- 
dwsement  of  the  bonds  of  the  Providence  & 
l^prlngfleld  Railroad  Company),  the  mayor  Is 
antborlzed  to  guaranty  the  payment  of  th« 
bonds  only  by  and  with  the  advice  of  tbe 
committee  on  the  dty  debt  Their  advice  la 
conseauently  necessary  to  the  mayor's  ac- 
tion, This  being  so,  the  committee  on  tbe 
dty  debt  is  a  part  of  the  Instrumentality  for 
the  carrying  out  by  the  city  of  the  action 
which  It  is  the  purpose  of  the  bill  to  enjoin. 
We  think,  therefore,  that.  In  accordancft 
with  well-settled  prindples,  the  committee 
on  the  dty  debt  were  properly  made  parties 
to  the  bill.  Story,  £q.  PL  |  159;  Sully  v. 
Drennan.  113  U.  S.  287, 6  Sup.  Ct  463.  Their 
demurrer  to  the  bill  is  overruled. 

The  bill  avers  that  the  bonds  have  all  been 
sold  and  negotiated.  If  this  be  so,  the  Prov- 
idence &  Springfield  Railroad  Company  has 
ceased  to  have  any  interest  In  the  bonds, 
and,  no  relief  being  prayed  against  It,  the 
complainants  cotdd  not  properly  have  made 
it  a  respondent  Had  they  done  so,  the  bill 
would  have  been  clearly  demurrable.  Pub. 
St  R.  I.  c.  192,  I  15,  provides  that  any  per- 
son, on  making  It  appear  that  he  is  interest- 
ed in  tbe  subject-matter  of  a  suit  may  be  al- 
lowed to  become  a  party.  If  the  Providence 
&  Springfield  Railroad  Company  Is  still  the 
bolder  of  tbe  bonds,  as  alleged,  when  that 
fact  appears  it  may  be  permitted  by  the 
court  to  become  a  party  to  the  suit,  if  the 
complainants  do  not  voluntarily  amend  their 
bill  by  making  It  a  party;  but  on  the  alle- 
gations of  the  bill,  of  which  alone,  on  demur- 
rer, we  can  take  cognizance,  we  do  not  think 
that  the  Providence  &  Springfield  Railroad 


Company  la  entitled  to  be  made  a  party,  and 
hence  the  demurrer  of  the  dty  of  Provi- 
dence, Incorporated  in  its  answer,  based  on 
the  ground  that  the  bill  Is  defective  for  the 
nonjoinder  of  that  company,  must  also  be 
OTermled. 

^■■^™  tU  R.  I.  6M) 

O'CONNOR  V.  O'BRIEN, 

(Supreme  Coort  of  Rhode  Island.     March  20. 

1894.) 
OistaicT  CooBTs— JcBtBDicTiox— TaasPAsa  Aim 

EjECniSNT. 

Jndlciary  Act  c.  8,  {  23,  giving  district 
courts  exclusive  original  jurisdiction  over  ac- 
tions "for  the  possession  of  tenements  or  es- 
tates let  or  held  at  will  or  by  sufferance,"  ap- 
plies to  all  tenements  or  estates  held  at  will 
or  by  sufferance,  whether  tho*  sra  kl  «c  Mt^ 
let 

Bzceptlcms  from  dIaMct  court,  sixth  Judi- 
cial district 

Action  by  Edward  F.  0'C<mnor  against 
Frauds  O'Brien  for  posaessloa.  of  real  estate. 
Dismissed.    Plaintiff  excepts.    Reversed. 

Dennis  J.  Holland,  for  plaintiff.  Page  ft 
Owen,  for  defendant 

FEK  CDRIAM.  l%e  <iaeBitoc  raised  by  the 
plaintiff's  exception  is  whether  a  district 
court  has  the  jurisdiction,  under  diapt«'  8, 
{  23,  of  the  judiciary  act  of  all  actions  of 
trespass  and  ejectment  fbr  the  possession  of 
tenements  or  estates  held  at  wiQ  or  by  suffer- 
ance, unless  such  tenements  oe  estates  be 
also  tenements  or  estates  let  The  language 
of  the  section  material  to  the  question  is 
as  follows:  "Every  district  court  shall  have 
exduslve  original  jurisdiction  •  •  •  over  all 
actions  properly  brought  within  its  district  for 
the  possession  of  tenements  or  estates  let 
w  hteld  at  will  <yr  by  sufferance."  We  are  of 
tbe  opinion  that  tbe  jurisdiction  atends  to 
all  actions  for  the  possession  of  all  tenements 
or  estates '  held  at  will  or  by  suffwance. 
whether  they  be  tenements  or  estates  let 
or  others.  The  language  Is  so  plain  that 
it  la  difficult  to  understand  how  there  can 
arise  any  doubt  aa  to  its  constructicm.  It  is, 
however,  suggested  In  argument  that  the 
jurisdiction  Is  to  be  limited  to  actions  for 
the  recovery  of  possession  of  tenements  or 
estates  let  In  support  of  this  view,  Cham- 
plln  V.  Horton,  12  R.  I.  123,  la  dted.  In  that 
case  the  court  construed  a  paragraph  of  Gen. 
St  R.  I.  c.  184,  t  2,  conferrhig  jurisdiction 
on  special  courts  of  common  pleas.  The  par- 
agraph was  as  follows:  "Of  all  actions 
brought  for  the  pos8e8sI(«i  of  tenements  or 
estates  let,  against  tenants  and  others  who 
have  br(^en  the  terms  or  conditions  of  the 
lease  or  agreement  under  which  they  hold, 
or  who  hold  or  occupy  tenements  or  estates 
by  wrongful  entry  or  detainer,  or  as  tenants 
at  will  or  by  suffa'ance."  The  court  held 
that  grammatically  the  first  clause  of  the 
paragraph  qualified  all  that  followed  It  and, 
hence,  that  the  jurisdiction  was  confined  to 
actions  for  the  possession  of  tenements  or  es- 
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tatas  let  Ib&t  xwragraph  was  very  different 
from  the  danse  of  the  statute  under  con- 
slderatlMi.  In  the  former  the  wwda  which 
conferred  the  Jurisdiction  were  the  first  11 
words,  to  wit,  "of  all  acttons  brought  for 
the  possession  of  tenements  or  estates  let," 
the  remainder  of  the  paragraph  simply  enu- 
merating the  classes  of  persons  against 
whom  such  actions  could  be  maintained. 
The  Jurisdiction  Is  expressly  limited  to  ac- 
tions for  the  possession  of  tenements  or  es- 
tates let.  In  chapter  8,  {  25,  of  the  Judiciary 
act,  on  the  other  hand,  there  Is  added  to  the 
clause  conferring  Jurisdiction  over  actions 
for  the  possession  of  tenements  w  estates  let, 
the  further  clause,  "or  held  at  will  or  by 
sufferance."  Eixcepticms  sustained  and  case 
remitted  to  the  district  court  of  the  sixth 
Judicial  district,  with  dlrectloa  to  take  off  the 
mtry  of  dismissal,  and  to  ent«'  Judgment 
for  the  plaintiff  for  possession  and  costs. 


as  R.  I.  est) 

ANTHONY  et  al.  v.  OITY  OF  PROVIDENCH. 

(Supreme  CSourt  of  Rhode  Island.    March  28, 
1894.) 

POWBB  OF  ATTOBJJBT— CONVBTAKOB  0»  StBBET. 

Where  an  attorney  in  fact,  having  nn- 
restricted  power  to  sell  land,  platted  the  same, 
and  sold  all  of  the  lota  by  numbers,  the  fee 
in  the  streets  of  the  plat  passed  to  the  grantee, 
whether  the  attorney  had  power  to  dedicate  the 
streets  to  the  public  or  not 

Condemnation  proceedings  by  the  city  of 
Providence  against  Caroline  M.  Anthony  and 
others.  There  was  Judgment  for  plaintiff, 
and  defendants  (plaintiffs  here)  petition  for 
a  new  trial.    Denied. 

Irving  Champlin,  toe  petitioners.  Frauds 
Col  well.  City  Sol.,  and  A.  A.  Baker,  Asst 
City  SoL,  for  respondent 

STINESS,  J.  Under  the  provisions  of  P. 
L.  c.  1018,  the  city  of  Providence  condemned 
a  tract  of  land  adjoining  Roger  Williams 
park,  which  was  formerly  owned  by  John 
Anthony,  ancestor  of  these  plaintiffs,  and 
wliich  had  been  platted  and  sold  to  George 
L.  Tncko'.  At  the  trial  before  the  Jury,  to 
assess  the  value  of  the  land,  several  a^es- 
tions  arose  as  to  Tucker's  ownership  and 
right  to  compensation,  which  are  now  with- 
drawn. It  Is  agreed  that  he  was  the  owner 
of  the  lots  so  taken,  and  the  Anthony  heirs 
withdraw  all  claim  therefor  against  the  dty, 
and  said  Tucker  withdraws  all  claim  against 
the  city  for  the  land  laid  out  for  the  streets. 
The  Jury  having  awarded  Tuckw  the  value 
of  the  lots,  and  found  that  the  value  of  the 
land  in  the  streets  was  nothing,  the  An- 
thony heirs  now  petition  tor  a  new  trial  up- 
on the  ground  that  they  were  the  owners  of 
the  fee  of  the  streets,  and  entitled  to  be  paid 
therefor  by  the  city,  and  that  the  presiding 
Justice  erred  in  refusing  to  instruct  the  Jury 
that  the  deed  to  Tucker,  which  described 


the  land  only  by  numbers  on  the  plat  ex- 
cluded the  soil  of  the  streets.  It  appears 
that  John  Anthmiy  left  this  state  in  1851, 
and  the  next  year  he  gave  to  Joseph  6. 
Jotmson  a  power  of  attorney  to  sell  his  real 
estate.  The  Jotm  Anthony  plat  was  made 
in  1854,  and  it  is  claimed  that  it  must  liave 
been  made  by  Johnson,  who  had  no  author- 
ity, under  the  power  of  attorney,  to  plat 
land;  that  such  platting  did  not  bind  these 
heirs;  and  that  the  title  to  the  streets  re- 
mains In  them.  The  language  of  the  powa 
of  attorney  was  very  oomprehenslve.  It 
gave  full  authority  to  sell  any  w  all  of  tlie 
real  estate  of  the  prindpaL  The  attorney 
could  sell  in  bulk  or  in  parcds,  the  mode  of 
sale  being  unrestricted.  The  platting  of 
land  is  a  very  common  step  towards  Its  sale, 
and  the  laying  out  of  ways,  if  the  sale  be 
in  parcels,  is  usually  necessary.  It  Is  inci- 
dental to  the  exercise  of  such  full  authority 
as  was  granted  to  Jolmson.  Such  a  power 
is  quite  distinct  fsom  an  attempt  to  dedicate 
the  land  of  another  to  the  public.  In  this 
case  the  sale  was  of  ail  the  lots,  and  so  of 
all  the  land.  The  deed  given  by  JoIinsoD,  as 
attorney,  described  the  land  as  113  lots  In 
the  town  of  Cranston,  giving  their  nnmbeis, 
without  reference  to  the  plat  The  plat  itself 
was  fully  IdMitifled  In  evidence;  the  land 
was  sold  by  the  plat;  the  lots  were  ched:ed 
thereon  as  they  were  compared  with  the 
deed;  the  plat  was  delivered  with  the  deed; 
and  the  grantee  was  put  into  possession  of 
the  land  by  the  attorney.  Under  these  taeia, 
tbe  agreement  which,  in  effect,  waives  all 
exceptions  to  extrinsic  proof,  and  the  conse- 
quent Judgment  for  Tucker  as  to  the  lots, 
settle  his  title  to  them  as  lots  on  the 
plat 

The  main  question,  then,  Is  whether  the 
conveyance  of  the  lots  carried  a  title  to  the 
streets.  The  great  lmp(»lance  of  ownership 
in  a  highway  to  an  abutting  owner  Is  so 
manifest  that  courts,  on  grounds  of  public 
policy,  have  established  the  presumption  that 
a  deed  which  bounds  land  on  a  highway  Is 
intended  to  go  to  the  middle  of  the  way,  on- 
less  the  contrary  appears.  As  Kent  says: 
"The  established  inference  of  law  Is  that  a 
conveyance  of  land  bounded  on  a  public 
highway  carries  with  it  the  fee  to  the  center 
of  the  road,  as  part  and  pared  of  the  grant 
The  idea  of  an  intention  In  the  grantor  to 
withhold  his  Interest  in  a  road  to  the  middle 
of  it  after  parting  with  all  his  right  and 
title  to  the  adjoining  land,  is  never  to  be  pre- 
sumed." Various  reasons  are  given  for  the 
inference,  as  that  "the  way  was  takoi  out 
of  the  party  that  hath  other  lands  adjoin- 
ing" (Healey  v.  Babbitt  W  R-  I.  533;  Church 
V.  Meeker,  34  Conn.  421),  and  that  the  own- 
er of  the  land  laid  out  in  lots  and  streets  gets 
his  pay  for  the  streets  in  the  Increased  value 
of  the  lots  (Paul  v.  Carver,  26  Pa.  St  223). 
and  so  purchasers,  one  after  another,  pay  for 
the  streets  in  paying  for  the  lots.  Of  coorsr. 
parties  may  agree  that  the  land  shall  not  be 
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conveyed;  and  this  limitation  iip<m  the  mle 
rednces  the  construction  of  the  deed  In  a 
given  case  to  a  qneetlon  of  intention,  about 
which  tho-e  has  been  a  great  diversity  of 
opinion.  For  example,  where  the  boundary, 
with  reference  to  the  highway,  has  been 
"by  the  side  of,"  "by  the  margin  of,"  "along 
the  line,  of,"  and  the  like,  there  have  been 
decisions  both  ways  as  to  whether  It  gave 
title  to  the  center  of  the  way.  Elliott, 
Roads  &  S.  p.  650,  and  notes.  In  this  state, 
a  grant  of  land  "lying  westward  of  Back 
street,"  and  one  of  Its  lines  running  "by 
the  westeriy  side  of  Back  street,"  was  con- 
strued to  exclude  the  street.  Hughes  v. 
Ralh^Md  Co.,  2  R.  L  608.  In  Tingley  v.  City 
of  Providence,  8  R.  I.  493,  the  questions 
were  whether  land  marked  on  a  plat  for  a 
street,  which  was  claimed  as  private  prop- 
Mty  \sy  adverse  usa:,  would  pass  under  a 
deed  of  lots  by  nnmbos  on  the  plat,  and 
whether  the  deed  conveyed  anything  in  the 
street  discharged  of  the  easement.  The 
questl<Mis  were  answered  In  the  negative, 
and  rightly,  because,  if  the  land  had  ceased 
to  be  a  street,  it  had  ceased  to  be  within  the 
presumption  which  would  carry  the  line  to 
the  center  of  the  street  It  would  need  an 
express  grant  to  convey  land  acquired  by  ad- 
verse possession,  Jvist  as  It  would  to  convey 
any  other  private  property.  If  the  land  had 
not  ceased  to  be  a  street,  then,  clearly,  the 
ruling  that  the  deed  did  not  convey  It  dis- 
charged of  the  easement  was  correct  Had 
Judge  Brayton,  in  giving  the  opinion,  said 
no  more  on  this  point,  the  case  would  have 
been  v«7  plain;  but  he  adds  a  dictum  that  It 
Is  not  clear  that  anything  could  pass  under 
the  deed  beyond  the  line  of  the  street.  He 
says  that  the  line  on  the  plat  separates  the  lot 
from  the  street,  and  cannot  be  construed  to 
be  in  the  middle  of  the  street,  and  that  the 
line  drawn  actually  excludes  the  street.  But 
why  cannot  the  line  of  a  platted  lot  be  con- 
strued to  be  in  the  middle  of  a  street,  as  well 
as  a  line  described  in  words,  as  "on,"  "by," 
or  "along"  a  street?  Is  the  line  drawn  any 
Btrcoiger  or  more  sacred  than  the  line  de- 
scribed? And  yet  Judge  Brayton  says  Im- 
medlatdy  before  this,  as  everybody  else 
would  say,  that  such  a  description  would 
carry  title  to  the  middle  of  the  street  We 
see  no  reason  for  distinction  between  a  line 
drawn  and  a  line  described.  One  does  not 
exclude  the  street  any  more  than  the  other. 
The  same  considerations  of  inference  and 
policy  which  apply  to  lots  described  as 
bounding  on  a  street  apply  equally  to  lots 
idatted  as  bounding  on  a  street  In  both 
cases  the  title  to  the  streets  subject  to  the 
easement  should  be  in  the  adjoining  owners. 
The  OTiglnal  ownOT  has  received  his  pay  for 
the  street  He  is  presumed  to  have  parted 
with  all  his  interest  In  the  land,  and  he  can 
retain  no  beneficial  ownership  save  that  of 
a  possible  abandonment  of  the  way.  On  the 
other  hand,  the  title  to  the  streets  may  be  of 
great  benefit  to  the  lot  owners  for  projec- 


tions, trees,  cool  vaults,  or  variations  in  the 
line  of  the  way  if  It  should  become  desir- 
able. Paul  V.  Carver,  26  Pa.  St  223.  To 
say  that  owners  of  the  land,  for  such  Inci- 
dental benefits  as  these,  must,  unless  the 
title  has  been  expressly  reserved,  hunt  up 
the  persons  who  laid  out  the  streets,  or  pos- 
sibly their  heirs,  to  get  thdr  consent,  is  un- 
reasonable. The  tnmble  in  this  class  of 
cases  has  been  that  courts  have  not  held  to 
the  rule  that  the  intention  of  a  grantor  to 
withhold  his  Interest  in  a  road  Is  never  to  be 
presumed.  It  has  been  presumed  from  the 
use  of  words  such  as  "along"  and  "by  the 
side  of,"  when  there  has  been  no  express 
reservation,  and  probably  none  Intended. 
But  the  terms  of  boundary  on  a  highway  are 
seldom  significant  As  Judge  Redfield  says 
In  the  dissenting  opinion  in  Buck  v.  Squiers, 

22  Vt  484:  "In  ninety-nine  cases  in  every 
hundred  the  parties,  at  the  time  of  the  con- 
veyance, do  not  esteem  the  land  covered  by 
the  highway  of  any  importance  either  way; 
hence  they  use  words  naturally  descriptive 
of  the  prominent  idea  in  their  minds  at  the 
time,  and  in  so  doing  define  the  land  which 
it  is  expected  the  party  will  occupy  and  im> 
prove."  The  law  should  be  uniform,  and 
that  which  is  established  in  case  of  a  bound- 
ary "upon"  or  "by"  should  apply  to  all 
cases,  except  where  there  is  a  clear  and  ex- 
press reservation.  Such  a  rule  is  useful,  rea- 
sonable, and  Just.  It  rests  upon  no  new 
doctrine,  but  it  is  the  unavoidable  logic  of 
the  promise  which  in  any  case  extends  a 
boundary  into  the  highway.  Its  utility  is 
evidenced  by  statutory  enactment  in  several 
states,  and  its  authority  Is  abundantly  sus- 
tained by  the  better  reason  and  greater 
weight  of  decision.  Berridge  v.  Ward,  10 
C.  B.  (N.  S.)  400;  In  re  Ladue,  118  N.  Y.  213, 

23  N.  E.  465;  BIssell  v.  Railroad  Co.,  23  N. 
Y.  61;  Gould  v.  Ralh-oad,  142  Mass.  85,  7  N. 
B.  543;  Woodman  v.  Spencw,  64  N.  H.  607; 
Gear  v.  Bamum,  87  Conn.  229;  Dobson  v. 
Hohenadel,  148  Pa.  St  367,  23  Atl.  1128; 
Andrews  v.  Youmans,  78  Wis.  56,  47  N.  W. 
304;  Jarstadt  v.  Morgan,  48  Wis.  245,  4  N. 
W.  27;  BovastMi  v.  Payne,  2  Smith,  Lead. 
Cas.  *2ia  The  presumption  that  the  acril 
to. the  center  of  a  way  belongs  to  the  owner 
of  the  adjoining  land  applies  equally  to  a 
private,  as  to  a  public,  road.  Holmes  v. 
Bdllngham,  7  C.  B.  (N.  S.)  329,  97  E.  C. 
Ik  329.  As  to  a  grantee,  if  the  way  be 
shown  upon  a  plat  referred  to  In  the  deed, 
it  is  a  street,  and  it  makes  no  dlflTerence 
whether  it  has  been  opened  or  not.  Bissell 
V.  Rallro^  Co.;  Dobson  v.  Hohenadel,  su- 
pra. The  legal  effect  of  the  deed  which  gave 
Tucker  title  to  the  lots  on  the  John  Anthony 
plat  gave  him  title  to  the  streets  on  which 
the  lots  in  fact  were  bounded.  Th««  was 
therefore  no  error  in  the  refusal  of  the  pre- 
siding Justice  to  instruct  the  Jury  as  re- 
quested. This  conclTislon  as  to  the  effect  of 
the  deed  disposes  of  all  the  grounds  for  a 
new  trial  which  are  now  befcnre  us,  for,  since 
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the  petltioiiera  bare  no  title  to  the  streets 
In  quiestlon,  tbelr  petition  for  a  new  trial 
mufit  be  dulled. 


(79  Md.  63) 

UNITEID   STATES  ELECTRIC  POWER  ft 

LIGHT  CO.  T.   STATE. 

(Court  of  Appeals   of   Maryland.    March   13. 

ISdi.) 

Taxation— CJoKsriTCTioxiJ.  Lav— Lbgibiatitb 
Powsas. 

1.  Taxation  nnder  Code,  art.  81,  §  141,  lyo- 
viding  that  the  tax  commissioner  shall  deduct, 
from  the  aggregate  value  of  all  the  shares  or 
capital  stock  of  a  corporation,  the  assessed 
Tiune  of  its  realtr,  and  that  the  quotient  ob- 
tained hy  diyiding  the  residuum  by  the  num- 
ber of  such  shares  shall  be  the  taxable  value  of 
each  share  for  state  taxation,  is  not  on  the 
stock  or  on  the  corporation,  but  on  the  owners 
of  the  shares,  and  therefore  a  franchise  tax 
on  the  gross  receipts  of  a  corporation  is  not 
double  taxation. 

2.  Where  the  same  property  represents  dis- 
tinct values  belonging  to  different  persons,  the 
fact  that  each  is  taxed  on  the  value  which  the 
property  represents  in  his  hands  does  not  con- 
stitute double  taxation  obnoxious  to  the  organic 
law. 

3.  The  legislature  may  enact  laws  providing 
that,  when  an  unsuccessful  attempt  is  made  to 
defeat  the  collection  of  a  debt  due  the  state, 
defendant  shall  pay,  not  only  the  costs  usually 
taxed,  but  also  fees  to  the  attorney  representing 
the  state. 

Appeal  from  court  of  common  pleas. 

Action  by  the  state  of  Maryland  against  the 
United  States  Electric  Power  &  Light.  Com- 
pany to  recover  a  tax.  From  a  judgment  for 
plalntltr,  defendant  appeals.    Affirmed. 

Argued  before  ROBINSON,  O.  J.,  and  BRT- 
AN,  BRISCOE,  McSHERRY,  FOWLER, 
ROBERTS,  PAGE,  and  BOYD.  JJ. 

Tho.  Hughes,  for  appellants.  Atty.  Gen. 
Poe  and  J.  Alex.  Preston,  for  the  State. 

McSHERRT,  J.  We  find  no  difflcnll^  In  af- 
firming the  judgment  appealed  from  in  this 
case.  The  appellant  Is  a  company  incorporat- 
ed nnder  the  laws  of  Maryland,  and  transacts 
Its  business  within  this  state.  It  has  a  capital 
stock  divided  Into  shares,  and  owns  real  and 
personal  property.  This  real  property  has 
been  duly  assessed  for  taxation,  and  the  valu- 
ation placed  thereon  has  been  deducted  frpm 
the  assessed  value  of  the  capital  stock,  as  re- 
quired by  section  141,  art.  81,  of  the  Code. 
The  state  taxes  upon  the  company's  real  estate 
have  been  paid,  and  so,  also,  have  the  state 
taxes  on  its  shares  of  stock.  In  addition  to 
these  taxes,  the  state  levied,  nnder  the  act 
of  1880,  a  BS6,  a  further  tax  of  one-half  of 
1  per  cent,  on  the  gross  receipts  of  this  and 
otbet  like  companies,  and  for  a  failure  to  pay 
this  latter  tax  the  pending  suit  was  instituted. 
The  d^ense  relied  on  Is  that  the  gross-re- 
ceipt tax  is  a  double  tax  upon  the  same  prop- 
erty, and  therefore  unauthorized  and  illegal. 
It  is  claimed  to  be  a  double  tax  because  It  is 
iBsisted  that  the  valne  which  the  capital  stock 
I)osses8es  after  the  assessed  value  ot  the 
real  estate  has  been  deducted  is  such,  only, 


as  arlaea  oat  of  the  ownership  and  operation 
of  tile  franchises  of  the  company,  and,  as  a 
tax  on  gross  receipts  is  a  tax  oa  the  f  randiise, 
a  tax  on  ttie  capital  stock,  whose  value  is  the 
ownership  and  use  of  the  company's  fran- 
chisee, is  an  additional  tax  cm  the  same  thing; 
but  this  argument  is  obviously  falladons. 
The  taxable  value  of  shares  of  capital  stock 
Is  fixed  by  the  state  tax  commissioner.  He 
is  required,  by  the  statutes,  to  deduct  from  the 
aggregate  value  of  all'  the  shares  (rf  the  cap- 
ital stock  of  banks  and  other  corporatims 
the  assessed  value  of  the  real  estate  owned 
by  the  company,  and  to  divide  the  reaidmun 
by  the  number  of  shares  of  the  Btods,  and  the 
quotient  Is  declared  to  be  the  taxable  valne 
of  each  share  for  state  purposes  of  taxa- 
tion. Upon  the  valuation  thus  ascertained, 
the  state  tax  is  levied.  But  the  tax  Is  not  a 
tax  upon  the  stock,  or  upon  the  corporation, 
but  upon  the  owners  of  the  shares  of  stock, 
though  the  officers  of  the  cMimratlaii  ore 
made  the  agents  of  the  state  for  the  collection 
of  the  state  tax.  It  is  not  mat^ial  wliat 
assets  or  other  property  make  up  the  valne  of 
tho  shares.  Those  shares  are  property,  and, 
under  existing  laws,  are  taxable  property. 
They  belong  to  the  stockholders,  respectively 
and  Individually,  and  when,  for  the  sake  of 
convenience  in  collecting  the  tax  thereon,  the 
corporation  pays  the  state  tax  upon  these 
shares  Into  the  state  treasury,  it  pays  the  tax, 
not  upcm  the  company's  own  property,  nor 
for  the  company,  but  upon  the  property  of 
each  stockholder,  and  for  eadi  stodcholder, 
respectively,  by  whom  the  company  ia  en- 
titled to  be  reimbursed.  Hence,  when  the 
ovraer  of  the  shares  is  taxed  on  account  of 
his  ownership,  and  the  tax  is  paid  for  him 
by  the  company,  the  tax  is  not  levied  upon  or 
collected  from  the  corporation  at  all.  The 
gross-receipt  tax  is  quite  anothw  and  a  dif- 
ferent thing.  It  Is  a  tax  imposed  uvon  the 
corporation  because  of  the  valne  of  its  trait- 
chlses  as  distinguished  from  Its  ownoship  of 
tangible  and  visible  property.  And.  whfle  the 
value  of  its  franchises  may  to  some  extent 
give  value  to  its  capital  stock,  the  gross-re- 
ceipt tax  Is  not  a  tax  upon  the  owner  of  the 
stock  measiued  by  the  value  of  the  stock, 
bat  npon  the  corporation  as  the  owner  of  the 
franchise  or  right  to  exist  and  to  transact 
business,  which  francliise  <x  ri^t,  tboogta 
property,  is  the  property  of  the  artificial 
body  as  a  body  corporate.  It  has  been  re- 
peatedly held  by  this  court  that  a  gross-re- 
ceipt tax  may  be  validly  imposed.  State  t. 
Philadelphia,  W.  &  B.  a  Co.,  45  Md.  379; 
State  V.  Ncsrthem  Cent  R.  Co.,  44  Md.  139. 
As,  then,  the  tax,  in  the  one  Instance,  is  upon 
the  owner  of  the  capital  stodc,  whose  liability 
is  fixed  by  the  value  placed  upon  the  shares 
by  the  state  tax  commissioner,  and  in  the 
other  Instance  the  tax  is  np<m  the  corpora- 
tion, the  extent  of  whose  liability  Is  mea*- 
ured  by  the  amount  of  ita  gross  receipts.  It  is 
perfectiy  apparent  that  the  two  taxes  are  not 
upon  the  same  individonl.  natural  or  artlflcial. 
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tn  conaoqnenoe  iff  hla  or  Its  owaerahlp  of  tbe 
same  pr(^>«l7,  notwithstanding  the  fran- 
chises of  the  corporation'  in  some  measore 
give  value  to  the  shores  of  stodE.  Bat,  If 
this  were  ocmceded  to  be  a  doable  tax,  it 
would  not  neeeasarOy,  on  that  acconnt,  be 
Told.  The  dedaraticm  of  rights  reqnlres 
equality  in  taxation,  and,  In  so  far  as  a 
double  tax  destroys  that  equality,  it  is  In- 
talid,  but  not  otherwise.  Cooley,  Tax'n,  161, 
etc  Tsxes  are  leried  iqion  the  ItadiTidtial, 
and  not  up(«  property,  though  the  value  of 
the  property  owned  by  him  is  the  standard 
by  which  the  extent  of  the  indlvidnal's  liabU- 
Ity  is  ascertained  and  measured.  Hence,  the 
imposition  of  a  tax  twice  upon  one  person  for 
tbe  same  purpose,  because  ot  his  ownership 
of  a  particular  piece  of  property,  would  be  a 
double  tax,  wbldt,  in  conseqnence  of  its  tn- 
equaUty,  would  not  be  sostalned.  But  when 
the  same  property  represents  distinct  values 
belonging  todifferent  persons,  be  those  po-sons 
natural  or  artificial,  both  persons  may  be  law- 
fully taxed,  and  the  amounts  of  their  separate 
contribntlons  would  be  fixed  by  the  values 
which  the  same  property  represented  In  the 
hands  of  each,  respectively;'  and  this  would 
not  be  double  taxation,  in  tbe  sense  in  which 
It  is  obnoxlons  to  the  organic  law. 

Tbe  seocmd  point  Involved 'is  as  to  the  costs 
and  fees  Imposed  and  prescribed  by  the  Act 
of  1880v  c  668.  About  this  we  have  no  dlffl- 
cnlty.  The  legLdature  has  the  undoubted 
right  to  prescribe' "What  costs  (ball  be  taxed 
in  a  case,  and,  when  an  unsuccessfid  attempt 
is  made  to  resist  and  defeat  the  coUectlcm  of 
a  just  debt  due  to  the  state,  the  general  as> 
sembly  may  lawfiflly  visit  upon  the  defend- 
ant, not  only  tHe  costs  nsnally  taxed,  but  fur- 
ther costs  by  way  of  a  fee  to  tbe  attorney 
who  represents  the  state.  Such  legialatlcm  Is 
undeniably  within  the  powers  of  the  genotd 
assembly,  and  is  neither  oppressive  nor  un- 
reasonable. Finding  no  errora  In  tbe  Judg- 
mmt  appealed  from,  it  wHl  be  afilrmed,  with 
costs.    Judgment  affirmed,  with  costs. 


<79  Md.  171) 

BOWDOIN  et  al.  v.  HAMMOND  et  ux. 

(Court  of  Appeals  of  Maryland.     March  14, 

1804.) 

mobtoagb— poskclom.-hb— inscbaxcb  mosbt— 
Upukt. 

1.  Mortgaged  preraises,  ininred  bv  the 
mor^agor,  payaljle  to  the  mortgagee  as  nis  in- 
terest shonld  appear,  wwe  burned  after  a  sale 
under  a  decree  to  the  mortRagee,  but  before 
ratlBcatlon  thereof.  Hdd  that,  as  the  loss  fell 
on  the  mortgagor,  and  the  pnrehaBer  was  enti- 
tied  to  apply  to  the  coart  for  an  abatement 
of  the  price  to  the  extent  of  the  loss,  he  was 
not  chargeable  with  the  entire  price,  in  addi- 
tion to  the  insurance  money  whloi  he  received, 
thouj^  he  allowed  the  sale  to  be  ratified  with- 
out awlying  for  an  abatement,  and  did  not  re- 
ceive the  insorance  money  till  after  such  ratifi- 
cation; the  mortgagor  having  theretofore  and 
till  long  after  conceded  his  right  to  it  for  the 
purpose  of  indemnification  against  the  losa. 

2.  An  agreement  contemporaneous  with  the 
making  of  a  mortgage,  that  time  of  iiayment 

v,28A.no.l3— 49 


shall  be  extended  If  tbe  borrower.  In  addition  to 
the  legal  Intezeat,  pay  a  "banker  s  commiasion'' 
of  1  per  cent  quarterly,  is  usurious. 

Appeal  from  (drcult  court  of  Baltimore  qlty. 

Suit  by  William  Graham  Bowdoin  and  Alex- 
ander Brown,  surviving  partners  of  the  firm 
of  Alexander  Brown  &  Sons,  against  Ormoad 
Hammond,  Jr.,  and  wife,  to  foredose  a  mort- 
gage. From  the  decree  determining  tbe 
amount  due,  complainants  appeaL  Be- 
versed. 

Argued  before  ROBINSON,  0.  J.,  •and 
McSHERRY,  FOWI^B,  BRISOOB,  and 
BOYD,  JJ. 

Stewart  Brown  and  Brown  &  Brune,  for 
appellants.  Jos.  &  Heulsler,  Fred.  O.  Cook, 
and  Charles  W.  Heulder,  for  appellees. 

ROBINSON,  C.  J.  There  is  no  dispute 
whatever  in  regard  to  the  facts  of  this 
ease.  Hammond,  the  appellee,  borrowed  of 
Alexander  Brown  &  Sons  $50,000,  to  secure 
the  payment  of  which  be  mortgaged  cer- 
tain premises  in  Baltimore  city,  then  used 
as  a  cold-storage  warehoiise.  The  mortga- 
gor covenanted  to  Insure,  and  to  keep  in- 
sured, the  mortgaged  premises,  and  in  pursu- 
ance thereof  he  Insured  tbe  property  to  the 
amount  of  $66,000,  apportioned  as  follows: 
$33,000  on  the  buildings,  and  $23,000  on  the 
machinery.  Each  of  the  21  policies  was  in- 
dorsed as  follows:  "Loss,  If  any,  payable  to 
Alex.  Brown  and  Sons,  as  Interest  may  ap- 
pear;" and  this  Indorsement  was  made  at 
the  time  the  policies  were  Issued.  Contem- 
poraneously with  the  execution  of  the  mort- 
gage, and  as  part  of  the  same  transaction,  an 
agreement  was  entered  Into  between  Ham- 
mond and  Alexander  Brown  &.  Sons  by 
which,  upon  the  payment  by  Hammond  of  s 
bankers'  commission  of  1  p»  cent  quarterly 
and  Interest  upon  the  loan  of  $50,000,  Brown 
Sc  Sons  agreed  to  extend  the  time  for  the 
payment  of  the  mortgage  until  1885.  The 
mortgngor  being  In  default,  tbe  mortgaged 
premises  were  sold  at  public  auction  on  the 
26th  March,  1891,  to  the  mortgagees,  for 
$25,000,  and  the  sale  was  duly  reported  tc 
the  circuit  court  of  Baltimore  dty,  and  on 
the  28th  Mardi  the  sale  was  ratified  nlsL 
On  the  same  day  the  order  of  ratification  nisi 
was  passed,  the  following  indorsement  was, 
at  the  Instance  and  request  of  Alexander 
Brown  &  Sons,  the  purchasers,  written  upon 
19  of  the  21  policies,  the  Merchants',  of  New- 
ark, and  the  Hanover,  of  New  Yatk,  being 
the  only  policies  upon  which  the  Indorsement 
was  not  made:  "The  policy  continued  In 
name  and  for  account  of  Alexander  Brown 
and  Sons,  who  have  purchased  tbe  wlthln-de 
scribed  property  undn'  foreclosure  sale,  sub- 
ject to  ratification  by  courts."  On  the  29tb 
March— the  day  after  the  passage  of  the  or 
der  of  ratification  nisi — the  mortgaged  prem 
tees  were  almost  totally  destroyed  by  fire 
Two  of  tile  insurance  companies,  the  Mer 
chants'.  Of  Newark,  and  the  Hanover,  of  Nev 
York,  each  repudiated  thdr  liability  on  m 
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count  of  the  loss,  dalming  that  their  policies 
were  ayolded  by  reason  of  the  sale  under  the 
mortgage  proceedings  without  their  assent, 
and  snits  were  brought  hj  Alexander  Brown 
&  Sons,  the  mortgagees,  to  whom  the  loss 
was  made  payable  by  the  mortgage,  against 
these  two  companies.  The  underwriters  on 
the  other  19  policies,  while  they  did  not  deny 
their  liability,  insisted  that  the  policies  of  the 
two  companies  whidi  had  repudiated  thdr 
liability  should  still  be  considered  and  treat- 
ed as  existing  at  the  time  of  the  fire,  so  as 
to  reduce  their  respective  contributions  for 
the  loss.  There  was  also  some  dispute  as  to 
the  extent  of  the  loss.  Adjusters,  howevn:, 
being  appointed,  the  loss  was  ascertained  to 
be  $17,310.06,  and  this  amount  was,  with  the 
assent  of  the  mortgagor,  paid  to  the  Messrs. 
Brown  &  Sons.  In  the  mean  time,  and  be- 
fore the  insurance  was  paid  to  the  mortga- 
gees, the  sale  was,  on  the  2d  July,  1891,  with- 
out objection,  finally  ratified.  Thereupon  the 
proceedings  were  referred  to  the  auditor,  and 
on  the  22d  July  he  filed  two  accounts, — ^A 
and  B.  In  the  first  the  auditor  charged 
Brown  &  Sons,  the  purchasers,  with  the  full 
amount  of  the  purchase  money,  $25,000;  and, 
after  deducting  the  expenses  and  commis- 
sions on  the  sale,  the  net  proceeds  amounted 
to  $23,061.77.  In  account  B  he  makes  the 
balance  due  on  the  mortgage  debt  $36,576, 
and,  crediting  this  amount  with  the  pro- 
ceeds Of  sale,  there  still  remains  $13,464.23 
due  the  mortgagees.  To  this  account  excep- 
tions were  filed  by  Hammond,  mortgagor,  (m 
the  ground  that  the  auditor  bad  allowed  the 
mortgagees  a  barkers'  commission  of  4  per 
cent,  or  1  per  cent,  per  quarter.  In  addition  to 
the  legal  rate  of  6  per  cent.,  and  with  the  ex- 
(ieptlons  he  filed  an  account  showing  that  the 
actual  amount  due,  less  the  usurious  allow- 
ance for  bankers'  commissions,  was  $23,335.- 
07,  instead  of  $36,516,  as  found  by  the  au- 
ditor. When  these  exceptions  were  filed,  the 
suits  against  the  two  companies  which  had 
repudiated  their  liability  were  still  pending, 
and  the  appeals  taken  to  the  rulings  of  the 
court  below  in  these  cases  were  not  decided 
until  February,  1893.  After  these  appeals 
had  been  decided,  the  mortgagor  filed  addi- 
tional exceptions  to  the  ratification  of  ac- 
count B  on  the  ground  that  he  was  entitled 
to  have  the  mortgage  debt  credited  with  the 
$17,310.06  Insurance  money  which  had  been 
paid  to  the  mortgagees.  These  exceptions, 
it  will  be  observed,  were  not  filed  until  18 
months  after  the  account  had  been  stated, 
and  more  than  16  months  after  the  insurance 
had  been  paid.  Upon  these  exceptions  the 
court  bdow  decreed  that  the  amount  due  on 
the  mortgage  debt,  eliminating  therefrom  the 
4  per  cent  bankers'  commissions,  the  same 
being  usurious,  was  $23,435.67,  and,  crediting 
the  mortgage  debt  with  the  proceeds  of  sale, 
$22,988.69,  there  remained  a  balance  due  the 
mortgagees  of  $447.08.  And  the  court  further 
decreed  that  the  surplus  of  the  insurance, 
afto:  the  payment  of  this  balance,  namely, 


the  sum  of  $16,158.09.  should  be  paid  by  tilie 
mortgagees  to  the  mortgagor.  So  the  effect 
of  the  decree  is  to  give  to  the  mortgagor  the 
entire  purchase  money,  $25,000,  and,  in  ad- 
dition thereto,  $16,158.00  of  the  insurance; 
thus  making  $^,000  realized  by  him  from 
the  mortgaged  premises,  the  entire  value  of 
which  was,  as  we  have  seen,  but  $25,000; 
and  the  mortgagees,  for  the  benefit  and  pro- 
tection of  whom  the  property  was  insured, 
and  to  whom  the  loss  was  made  payable,  and 
to  whom  the  mortgagor,  it  is  admitted,  was 
Indebted  in  the  sum  of  $23,435.67,  get  the 
mortgaged  premises,  which  sold  for  $25,000. 
diminished  in  value  by  the  fire  to  the  extent 
of  $17,810.06. 

It  would  be  strange,  indeed,  if  such  an  In- 
equitable result  as  this  could  be  supported 
by  any  principle  recognized  by  a  court  <rf 
equity.  We  say  strange,  because  the  proper- 
ty was  insured  for  the  purpose  of  indemnU^- 
Ing  the  mortgagees  against  loss,  and  by  the 
terms  of  the  policies  themselves  the  loss  was 
made  payable  to  them.  If  the  fire  had  oc- 
curred before  the  sale,  they  would,  it  is  con- 
ceded, have  been  entitled  to  the  insurance  to 
the  extent,  at  least,  of  the  mortgage  debt 
The  fact  that  the  loss  occurred  after  the 
sale  and  before  its  ratification  in  no  manner 
affected  their  right  to  the  insurance  payable 
under  the  policies.  Where  property  is  sold 
under  a  decree  of  the  court,  and  a  loss  occurs 
before  the  sale  is  ratified,  the  loss  falls  up- 
on the  owner,  and  not  upon  the  purchaser, 
tor  the  reason  that  the  contract  of  sale  is 
not  a  complete  sale  until  it  has  received  the 
sanction  of  the  court  As  we  said  in  Insnr- 
anoe  Ca  v.  Brown,  77  Md.  64,  25  AU.  969. 
the  court  in  such  a  case,  is  the  vmdw,  act- 
ing through  its  agent  the  trustee  who  has 
been  appointed  to  make  the  sale.  He  re- 
ports to  the  court  the  offer  of  the  bidder  for 
the  property,  and,  if  the  offer  is  accepted, 
the  sale  is  ratified,  and  thereupon,  and  not 
before,  the  contract  of  sale  becomes  com- 
plete. Before  the  ratification,  the  transac- 
tion is  merely  an  offer  to  purchase,  wbiCh 
has  not  been  accepted.  The  fire  in  this  case 
having  occurred  befm-e  the  ratification  of  the 
sale,  the  loss  falls  upon  Hammond,  the  mort- 
gagor; but  although  the  loss  falls  upon  him, 
the  insurance  was  payable  to  the  mortgagees. 
The  argument  however.  Is  that  by  the  rati- 
fication of  the  sale  the  Messrs.  Brown  & 
Sons,  as  purchasers,  became  chargeable  with 
the  entire  purchase  money,  and  that  by  ap- 
plying the  proceeds  of  sale  to  the  paym«it  ot 
'the  mortgage  debt  the  balance  due  theretMi 
is  $447.08,  and  that  aftw  the  paymoit  of 
this  balance,  Hammond,  the  mortgagor.  Is 
entitled  to  the  smrlus  of  the  insurance  mon- 
ey. In  other  words.  Brown  &  Sons  are  to 
be  treated  as  having  agreed  to  take  the 
property  at  their  bid  of  $26,000,  although  it 
was  in  fact  damaged  by  fire  to  the  extent  of 
$17,310.06,  after  the  sale,  and  before  it  was 
ratified,  and  although  the  propo^  was  In- 
sured for  the  express  purpose  of  iJodemnify- 
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Ing  them  against  loss.  Snch  a  contention  !s 
against  all  the  facts  In  the  case.  As  pur- 
chasers, Brown  &  Saas  tiad  the  right  to  ap- 
ply to  the  court  for  an  abatement  of  the 
purchase  money  to  the  extent  of  the  loss  oc- 
casioned by  the  fire.  Ex  parte  Minor,  11 
Ves.  558.  This,  however,  they  did  not  do,  be- 
cause they  were  folly  indemnified  against 
such  loss  by  the  Insurance  fund  created  toe 
that  veary  purpose,  and  which  had  l>een  col- 
lected and  paid  to  them,  with  the  consent  ot 
Hammond,  the  mortgagor.  As  a  matt^  of 
fact,  all  the  parties-^lie  mortgagor,  mort- 
gagees, and  the  nnderwriters  themselTeB— 
supposed  the  loss  would  exceed  $40,000,  a 
sum  more  than  sufilcient  to  pay  the  amount 
dne  on  the  face  of  the  mortgage,  which 
was  $36,000;  and  the  mortgagor  only  claim- 
ed the  surplus  of  the  insurance  after  the 
payment  of  this  sum.  It  was  afterwards 
fbund,  however,  that  the  value  of  the  prop- 
erty had  been  greatly  exaggerated,  and  the 
actual  loss,  Instead  of  being  $40,000,  was  as- 
certained to  be  only  $17,310.06.  Then,  toe 
the  first  time,  the  mortgagor  objected  to  the 
ratification  of  account  B  on  the  ground  that 
the  4  per  cent,  bankers'  commissions  al- 
lowed by  the  auditor,  were  usurious,  and  that, 
deducting  these  commissions,  the  amount 
due  on  the  mortgage  was  $23,335.67,  and  not 
$36,000,  as  found  by  the  auditor;  and  then, 
by  way  of  explanation,  he  requested  Mr. 
Stewart  Brown,  counsel  for  the  mortgagees, 
to  aay  to  them  that  be  atUl  considered  him- 
self in  honor  bound  to  pay  these  commis- 
sions, and  would  do  so  if  he  ev^  got  able, 
tmt  that  his  condition  was  such  at  that  time 
he  could  not  afford  to  let  a  decree  go  against 
bim  for  so  large  a  sum.  But  there  was  no 
objection  whatever  made  by  bim  to  the 
mortgagees'  right  to  the  $17,310.06.  On  the 
contrary,  their  right  to  it  for  the  purpose  of 
Indemnifying  them  against  the  loss  which 
had  occurred  was  all  the  time  conceded  by 
him;  and,  such  being  the  case.  Brown  & 
Sons  were  willing  to  have  the  sale  ratified, 
l>ecoming  thereby  chargeable  with  the  en- 
tire purchase  money,  knowing  that  they  were 
protected  against  the  loss  by  the  Insurance 
whicb  by  the  terms  of  the  policies  was 
made  payable  to  them.  And  it  was  under 
these  drcumstances,  and  with  this  under- 
standing, that  the  sale  was  finally  ratified; 
and  not  until  18  months  after  it  had  been 
ratified,  and  more  than  16  months  after  the 
insurance  had  been  paid  to  the  mortgagees, 
—in  fact  not  until  the  appeal  cases  in  the 
suits  against  the  two  companies  which  had 
repudiated  their  liability  had  been  decided,— 
did  the  mortgagor  set  up  his  present  conten- 
tion. In  view  of  these  facts,  the  ratification 
of  the  sale  cannot  be  considered  as  interfer- 
ing in  any  manner  with  the  right  of  the 
mortgagees  to  the  full  amount  of  the  insur- 
ance money  paid  to  them,  and  to  which  Ham- 
mond himself  admitted  they  were  entitled. 
Whether  they  could  claim  the  insurancJe  as 
purchasers,  iirespectiye  of  the  Indorsement 


on  the  policies,  making  the  loss  payable  to 
them,  and  without  regard  to  any  agreement 
between  them  and  Hammond,  is  a  question 
we  need  not  consider.  Several  cases  were 
dted.  It  is  true,  in  sapi>ort  of  this  contention, 
but  at  the  same  time  there  is  some  conflict 
of  opinion  in  regard  to  the  question.  In 
Rayher  v.  Preston,  18  Ch.  DIv.  1,  wh»e 
the  vendor  contracted  to  sell  a  house  which 
was  at  the  time  insured  by  him,  and  the 
house  was  damaged  by  fire  after  the  date  of 
the  contract,  but  before  the  time  fixed  for 
its  completion,  Golton,  L.  J.,  and  Brest,  L.  J,, 
both  held  that  the  purchaser  who  had  com- 
pleted the  contract  and  paid  the  purchase 
money  was  not  entitled,  as  against  the  ven- 
dor, to  the  benefit  of  the  Insurance.  But, 
be  that  as  It  may,  we  rest  our  Judgment  in 
this  case  on  the  ground  that  the  property 
was  insured  for  the  purpose  of  indemnifying 
the  mortgagees  against  loss  by  fire,  and  that 
the  ratification  of  the  sale,  under  the  circum- 
stances in  this  case,  in  no  manner  interfwed 
with  their  right  to  the  insurance.  As  to 
the  bankers'  commission  of  4  per  cent,  we 
agree  with  the  court  below  that  such  a  com- 
mission must  be  considered  usurious.  It 
was  beyond  question  an  agreement  to  pay 
4  per  cent,  in  addition  to  the  legal  rate  of 
interest,  and  calling  It  a  "bank^'  commis- 
sion" cannot  exempt  It  from  the  operation 
of  the  well-settled  law  of  this  state  against 
usurious  transactions.  Decree  reversed,  and 
cause  remanded. 


(160  Pa.  St.  DO) 

PENNSYLVANIA   SCHinXKILL   VAL.   R. 

CO.  V.  PHILADELPHIA  &  R  R.  CO. 

(Supreme  Court  of  PennsrlTania.     March  12, 

1884.) 

R^LBOASS — ^Riennt  or  Wat — Btrebtb — Located 

ROCT^. 

l.Act  Feb.  18,  18481  {  10,  empowers  rail- 
road companies  to  survey  and  fix  such  route  as 
they  may  deem  expedient,  and  thereon  build 
and  establish  a  railroad,  save  through  burying 
grounds,  churches,  and  houses  against  the  own- 
er's will.  Act  April  4,  1868,  §  5,  expressly  gives 
companies  formed  under  it  all  the  rights,  pow- 
ers, and  privileges  of  the  act  of  1848.  ffeld, 
that  section  12  of  the  act  of  1868,  providing  that 
companies  shall  not  occupy  any  street  or  alley 
In  a  city  without  consent  of  the  city  first  ob- 
tained, does  not  aSect  the  Imidied  power  of  such, 
companies,  with  permission,  to  occupy  a  street 
longitudinally. 

2.  Act  March  20,  1860,  authorizing  the  W. 
R.'R.  Co.  to  build  from  any  point  on  the  L.  V. 
Railroad  between.  F.  street  in  Reading  and  the 
Schuylkill,  by  such  route  and  across  and  along 
snch  streets  as  should  be-  deemed  best,  to  a 
point  on  C.  street,  and  to  .extend  thence,  etc., 
granted  the  company  only  so  much  of  the  streets 
to  be  occupied  by  it  with  the  city's  consent  as  it' 
should  actually  appropriate  and  use,  and  not  the 
wiiole  width  of  them,  to  the  exclusion  of  other 
railroads. ' 

3.  When  a  company  has  located  and  staked 
a  route  on  another  railroad's  land,  and  given 
bonds  to  condemn  it,  but  has  not  actually  built 
its  track  so  far.  It  cannot  interfere  with  a  sid- 
ing built  by  the  other'  on  Its  own  land,  across 
said  route,  on  the  ground  that  such  siding  is  an 
obstruction  because  not  at  grade  with  the  lo- 
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Gated  line,  when  it  appears  that  the  aiding^  waa 
BO  put  in  for  temporary  use  only,  and  is  in 
course  of  being  brought  to  such  grade  for  per- 
manent use,  and  that  it  is  a  necessary  connec- 
tion between  its  owner's  tracks  and  the  wharves 
of  its  leased  steamboat  line. 

Appeal  from  court  of  common  pleas,  Berks 
county;  G.  A.  Endllch,  Judge. 

Bin  by  the  Pennsylranla  ScbuylklU  Valley 
Railroad  Company  against  the  Pbilndelphla 
&  Reading  Railroad  Company  for  an  Injunc- 
tion against  Interference  with  plaintiff's 
tracka  Bill  and  cross  bill  dismissed;  costs 
divided.   Plaintiff  appeals.    Affirmed. 

For  former  appeal,  see  27  AtL  683. 

Following  Is  that  part  of  the  master's  re- 
port which  deals  with  the  questions  of  fact 
In  the  case: 

"The  master  finds  that  at  the  time  of  the 
filing  of  the  bin  the  Pennsylvania  Schuylkill 
VaUey  Railroad  proposed  and  had  arranged, 
at  and  beyond  the  Lebanon  Valley  bridge,  in 
the  city  of  Reading,  to  connect  their  said 
railroad  with  the  railroad  then  about  to  be 
oonstnicted  by  the  Reading  and  Pottsvllle 
Railroad  Company  from  the  point  of  o(»mec- 
tlon  aforesaid  to  the  borough  of  PottsvUle, 
In  the  county  of  Schuylkill,  Pennsylvania. 
That  the  Pennsylvania  SchuylklU  VaUey 
Railroad  Company,  for  the  purimse  of  con- 
stroetlng  and  operating  their  railroad  and 
branch  aforesaid,  and  the  necessary  sidings, 
turnouts,  and  other  appurtMiances  thereto, 
had  pturdiased  the  foUowIng  real  estate,  to 
wit:  'AU  that  certain  piece  of  ground  situate 
cm.  the  south  side  of  Rivw  road  In  the  city 
of  Reading,  bounded  on  the  north  by  said 
River  road,  on  the  east  by  property  of  Wil- 
liam H.  Rlngler,  on  the  south  by  the  river 
Schuylkill,  and  on  the  west  by  property  of 
the  SchuylklU  Navigation  Company,  as  afore- 
said, containing  in  front,  on  said  River  road, 
onti  hundred  and  sixty  feet,  more  or  less.' 
That  the  Philadelphia  and  Reading  Railroad 
Company,  at  the  time  of  the  filing  of  the 
°  plaintiffs'  bill,  operated  their  railroads  lying 
and  being  between  the  points  named  respec- 
tively, and  to  which  railroads  the  railroad 
and  branch  of  the  plaintiffs  then  being  and 
to  be  constructed  were  to  be,  and  are,  paral- 
lel and  competing  lines.  The  master  further 
finds  in  regard  to  the  matters  specifically 
averred  In  the  various  paragtaphs  of  the 
plaintiffs'  biU,  without  reiterating  the  various 
acts  under  which  these  corporations  were  In- 
corpcH-ated,  as  of  the  time  of  the  filing  of 
said  bill,  that  by  virtue  of  a  resolution  of  the 
board  of  directors  of  the  plaintiffs'  company, 
adopted  June  11,  1883,  the  plaintiffs,  by  cor- 
porate action,  located  the  route  of  their  rallr 
road,  and  that  the  plaintiffs  were  about  con- 
structing the  same  between  the  city  of  Phila- 
delphia, as  averred  In  the  second  paragraph 
of  the  plalntlfBs'  bin.  The  master  further 
finds  that  at  the  time  of  the  filing  of  the 
plaintiffs'  bin  the  route  of  the  plaintiffs'  main 
Une  was  located,  in  pursuance  of  a  resolution 
of  the  boiurd  of  directors  of  June  11,  1883,, 


and  as  appears  from  the  map  attached  to  Al- 
bert HewsMt's  affidavit,  and  from  the  testi- 
mony of  Greorge  Van  Reed,  along  and  upon 
Front  street  from  the  southern  aide  of  Penn 
street  to  the  River  rood,  and  thence  alixig 
and  upon  the  River  road  to  the  Lebanon  Val- 
ley bridge,  -and  beyond  in  the  city  of  Read- 
ing, as  averred  in  the  third  paragraph  of  the 
plaintiffs'  bin.  The  master  finds  from  the 
testimony  of  George  Van  Reed,  the  plaintiffs' 
engineer,  that  on  the  11th  of  Aogust,  1883, 
a  branch  road  was  located  and  marked  with 
stakes  by  the  plaintiffs  oa  Front  street  from 
Penn  street  to  Canal  street,  on  Canal  street 
from  Front  street  to  South  street,  and  on 
South  street  ftt>m  Canal  street  to  Furnace 
street,  la  the  dty  of  Reading,  being  practi- 
caUy  the  route  that  Is  now  occupied  by  the 
branch  of  the  SchuylklU  VaUey  RaUroad 
Company  on  Front  and  Canal  streets,  as 
averred  in  the  fourth  paragraph  of  the  plain- 
tiffs' biU;  reserving,  however,  for  farther 
consideration  and  determination  the  question 
raised  by  the  defendants  In  their  answer,  as 
to  the  plaintiffs'  power  and- authority  to  con- 
struct said  branch  road.  The  master  further 
finds  that  the  said  plaintiffs  on  the  sixth  day 
of  August,  A.  D.  1883,  obtained,  by  ordinance 
duly  enacted,  the  consent  of  the  city  of  Read- 
ing to  enter  upon  and  occupy  the  said  street 
for  railroad  purposes,  as  averred  In  the  fifth 
paragraph  of  the  plaintiffs'  biU;  reserving, 
however,  for  farther  consideration  and  de- 
termination the  question  raised  by  the  de- 
fendants in  their  answer  as  to  the  vaUd- 
Ity  of  said  ordinance.  The  master  further 
finds  from  the  agreement  of  consoUdatlon  be- 
tween the  Reading  and  PottsvIUe  Railroad 
Company  and  the  Pennsylvania  Schuylkill 
VaUey  Railroad  Company  that  at  the  time  of 
the  filing  of  the  bUi  the  plaintiffs  had  pro- 
posed and  had  arranged,  at  and  beyond  the 
Lebanon  Valley  bridge  in  the  city  of  Reading, 
to  connect  their  said  railroad  with  the  rail- 
road then  about  to  be  constructed  by  the 
Reading  and  PottsvIUe  Railroad  Company 
from  the  point  of  connection  aforesaid  to  the 
borough  of  PottsvIUe,  in  the  county  of 
SchuylklU,  Pennsylvania,  as  averred  in  the 
sixth  paragraph  of  the  plaintiffs'  bill.  The 
master  finds  that  the  Philadelphia  and  Read- 
ing Railroad  Company,  the  defendants,  are 
operating  other  railroads  lying  and  being  be- 
tween the  points  named,  and  to  which  rail- 
roads the  railroiad  and  branch  so  as  aforesaid 
since  constructed  by  the  said  plaintiffs  ore 
parallel  and  competing  Unes,  as  averred  In 
the  eighth  paragraph  of  the  plaintiffs'  bUL 
Tho  ninth,  tenth,  eleventh,  and  twelfth  para- 
graphs of  the  plaintiffs'  bUl  relate  more  par- 
ticularly to  the  controversy  between  the  par- 
ties aridng  out  of  the  defendants*  attempt  to 
relay  apd  extend  their  siding  on  the  River 
road,  and  their  attempt  to  extend  the  same 
over  and  across  the  location  of  the  plaintiffs' 
main  line,  in  Qrder  to  connect  their  railroad 
system  with  the  SchuylklU  Navigation  Coin- 
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pany's  canal,  trblch  is  controlled  and  operat- 
ed by  the  defendants  under. a  contract  and 
lease.  To  determine  tbe  defendants'  power 
and  authority  In  tbe  premises,  regard  must 
be  had  as  to  the  right  of  their  occupancy  of 
the  River  road,  to  the  use  of  the  siding,  and 
to  the  object  and  purpose  of  tbe  constructii^n. 
The  master  finds  that  this  siding  on  the  Riv- 
er road  was  originally  constructed  by  the 
Berks  County  Railroad  Ck>mpany  in  1872; 
that  It  extended  from  Court  street  In  a  north- 
erly direction,  and  parallel  with  the  main 
track  of  the  Berks  County  Railroad,  for  a 
distance  of  nineteen  hundred  and  forty  feet 
six  inches  to  a  point  opposite  the  property 
now  or  late  of  Henry  Ruth;  that  this  siding 
bad  not  been  In  use  for  some  time  prior  to 
tbe  flUng  of  the  plaintiffs'  bill,  but  that,  after 
tbe  location  of  the  plaintiffs'  main  line,  the  de- 
fendants began  to  relay  tbe  siding,  and  were 
abont  extending  it  across  the  plaintiffs'  loca- 
tion at  Buttonwood  street,  over  and  upon  tbe 
defendants'  land,  to  tbe  defendants'  wharf  at 
the  canal,  a  distance  of  eight  hundred  and 
tbirty-elgbt  feet,  when  tbe  defendants  were 
restrained  by  injunction  at  the  Instance  of 
the  plaintiffs,  after  which  no  further  efforts 
were  made  by  the  defendants  to  complete 
their  construction.  Tbe  defendants  had  suc- 
ceeded In  laying  the  track  In  a  temporary 
way  across  the  plaintiffs'  route  and  on  their 
own  property  for  a  distance  of  about  eight 
hundred  and  three  feet,  and  were  about 
raising  the  tratdc  to  grade,  placing  It  Into 
proper  shape,  and  conforming  It  to  their  main 
line,  and  making  it  convenient  and  servicea- 
ble with  their  sidlrg,  when,  in  obedience  to 
the  writ,  their  construction  ceased.  The  plaiu- 
tlfb,  in  entire  disregard  of  the  injunctlonal  or- 
der, unlawfoUy-^ore  np  and  removed  the  de- 
fendants' track  back  to  tbe  line  of  tbe  Ruth 
property,  a  distance  of  about  three  hundred 
and  thirty  feet,  placing  the  materials  upon  de- 
fendants' land.  The  plalntifflg  then  completed 
the  construction  of  their  main  track,  and  have 
been  operating  It  ever  since,  whilst  the  de- 
fendants have  been  entirely  deprived  of  ac- 
cess by  rail  to  their  wharf,  and  have  lost 
a  convenient  transferring  point  for  freight 
from  the  canal  to  the  railroad,  or  from  the 
railroad  to  the  canaL  At  this  point  on  the 
Blver  road,  which  is  sixty  feet  wide,  there 
are  now  located  the  following  tracks,  name- 
ly: The  main  line  of  the  Schuylkill  and  Le- 
high Railroad,  the  defendants'  lessor;  the 
defendants'  siding,  which  starts  at  Court 
street.  In  part  removed;  and  the  main  track 
of  the  plaintiffs,  from  which,  at  a  short  dis- 
tance below  Buttonwood  street,  a  siding  ex- 
tends parallel  with  the  main  line.  The  plain- 
tiffs contend  that  the  defendants'  construc- 
tion, particularly  the  croesing  over  the  plain- 
tiffs' route,  was  In  part  located  upon  the  Riv- 
er road  and  upon  tbe  plaintiffs'  lot,  thus  ap- 
propriating tbe  same  whereon  the  plaintiffs' 
route  was  previously  located,  and  that  tbe 
defendants'  tnck  across  the  plaintiffs'  route 


was  at  such  a  declivity,  with  refei'ence  to 
the  plaintiffs'  proposed  railroad  track;  w  to 
render  it  difficult  and  impracticable  in  cross- 
ing at  grade;  that  it  was  an  obstruction  to 
the  plaintiSs,  and  was  made  by  the  defend- 
ants for  the  purpose  of  hindering  and  de- 
barring the  plaintiffs  from  an  occupancy  au- 
thorized by  varlons  statutory  enactments  and 
by  tbe  various  ordinances  of  the  city  of  Read- 
ing. In  short,  tbe  plaintiffs  contend  that  the 
removal  of  the  defendants'  track  was  abso- 
lutely necessary  in  order  to  enable  them  to 
construct  their  main  tracSi.  The  defendants, 
in  answer,  aver  that  their  construction  of 
this  siding  was  on  their  own  property  and 
across  the  plaintiffs'  proposed  railroad,  that 
they  were  relaying  and  extending  their  track 
on  tbe  River  road,  which  was  but  a  continu- 
ance of  their  Court  street  siding,  across  the 
plaintiffs'  route  and  over  their  own  property, 
for  the  purpose  of  preserving  their  trade  and 
facilitating  their  business  between  their  rail- 
road and  their  canaL  At  this  point  in  dis- 
pute the  defendants  own  land  on  both  sides 
of  tbe  River  road,  and  they  possess  all  the 
rights  and  privileges  of  the  Berks  County 
Railroad,  the  power  and  franchises  of  its 
own  charter,  and  the  rights,  privileges,  and 
franchises  of  the  Schuylkill  Navigation  Com- 
pany. It  appears  that  some  time  prior  to  the 
construction  of  tbe  plaintiffs'  railroad,  o^ 
rather,  before  Its  contemplated  location  on 
the  River  road  was  made  known,  an  effort 
was  made  by  certain  of  tbe  city  officers  ^o 
acquire  a  portion  of  the  road  upon  which  tbe 
siding  had  been  located  for  public  use,  the 
siding  being  then  not  actually  used  for  rail- 
road purposes.  The  defendants  declined  to 
accede  to  the  request,  and  refused  .to  pernlilt 
the  removal  of  the  siding  by  the  city. 

"The  plaintiffs  have  submitted  certain  prop- 
ositions, which  the  master  proceeds  to  con- 
sider: First  *a%at  the  plaintiffs'  railroad  be- 
tween Penn  street  and  the  Lebanon  Valley 
bridge  was  located  In  March,  1883.'  This,  in 
so  far  as  it  relates  to  location,  is  in  accord 
with  the  allegation  in  the  third  paragraph  of 
the  plaintiffs'  bill,  and,  although  not  admit- 
ted by  the  defendants  In  their  answer.  Is  not 
denied.  The  master  finds,  however,  that  in 
point  of  fact  the  plaintiffs,  In  March,  1883, 
had  simply  located  their  route  for  a  railroad 
over  the  ground  In  controversy  by  prelim- 
inary and  tentative  surveys,— In  short,  they 
ran  lines  and  drove  stakes;  and  that  there- 
fore there  was  no  actual  location  or  con- 
struction of  a  track  over  this  route  In  March, 
1883.  Second.  "That  tbe  defendants  at  the 
time  of  the  plaintiffs'  location  had  abandoned 
their  route  along  there.'  The  testimony  of 
tbe  defendants  establishes  conclusively  that 
a  use  was  made  by  the  defendants  of  the 
track  at  Intervals  during  the.  entire  period, 
from  the  time  of  tbe  Imsing  of  the  B^ks 
County  road  to  the  defendants  until  the  date 
of  this  controversy.  Mr.  Dale,  In  speaking 
of  this  track  being  used,  says  this  track  was 
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always  nsed;  tiuit  In  1882  be  took  np  a.  rail, 
with  the  calcniatlon  of  potting  it  back  again; 
that  he  never  did  so,  because  the  road  was . 
leased  shortly  afterwards.  He  Aurther  tes- 
tifies that  'it  Is  a  usual  thing  to  move  rails 
aroond  from  one  part  of  the  road  to  the 
ether.'  It  also  appears  in  evidence  that  Mr. 
Roberts,  president  of  the  plaintiffs'  company, 
on  the  27th  of  March,  1884,  offered  to  par- 
chase  the  siding  from  the  defendants;  that 
no  sale  was  consummated,  and  that  within  a 
few  days  after  the  offer  was  made  the  de- 
fendants commenced  tbe  constmcticm  of  the 
branch  in  question.  The  master  finds  that 
the  defendants  had  not  entirely  abandoned 
this  trade,  as  claimed  by  the  plaintiffs,  at 
the  time  of  the  plaintiff^'  location.  Third. 
That  the  siding  formerly  extended  from 
Court  to  Buttonwood  streets  was  the  property 
of  Bushong  &  Craig.'  Mr.  Craig  received 
some  toll  for  the  use  of  this  siding  during  a 
portion  of  the  time,  bat  sach  testimony, 
when  considwed  with  reference  to  the  testi- 
mony of  his  partner,  Mr.  Bushong,  who  dis- 
avows all  ownership,  is  therefore  entirely 
insufficient  to  establish  any  ownership  in  Mr. 
Craig.  Mr.  Bushong,  being  examined,  tes- 
tified as  follows:  'Q.  Do  you  remember  the 
second  track  on  River  street,  running  from 
Court  out  up  the  river?  Who  put  the  trade 
there?  A.  Olie  Berks  County  Railroad  Com- 
pany. Q.  Something  has  been  said  about 
Craig  and  you  dalming  the  track  as  owners. 
A.  It  nev»  belonged  to  us;  the  Berks  Coun- 
ty Railroad  put  down  that  track.'  The  mas- 
ter finds  that  the  siding  is  not  the  property 
of  Bushong  &  Craig.  Fourth.  'That  tbe  sid- 
ing, of  which  they,  tbe  plaintiffs,  complained 
In  their  bill,  which  was  laid  in  April,  1884, 
was  made  to  obstruct  the  construction  of 
the  said  plaintiffs'  road,  and  was  not  prac- 
ticable for  the  professed  purpose  for  which 
this  siding  was  laid.'  The  master  finds,  un- 
der the  testimony  in  this  case,  that  the  siding 
in  auestion  was  a  practical  siding  for  the 
purposes  of  the  defendants'  business,  and 
that  its  construction  as  contemplated  was 
fully  authorized  by  the  corporate  power  and 
authority  of  the  defendants.  The  fact  that 
Its  construction  was  stimulated  by  the  con- 
templated construction  of  the  plaintiffs'  rail- 
road Is  unimportant,  and  the  fact  that  It 
may  have  to  some  extent  obstructed  the 
plaintiffs'  railroad  is  likewise  immaterial,  be- 
cause it  is  manifest  from  the  testimony  that 
this  obstruction  was  due  oitlrely  to  the  hasti- 
ness of  the  construction  of  the  siding,  and  to 
the  defendants'  inability  to  properly  com- 
plete it,  by  reason  of  the  plaintiffs'  writ  of 
injunction.  It  is  also  opparent  that  the  rap- 
id descent  of  the  defendants'  track  at  the  point 
In  controversy,  specially  complained  of  by 
the  plaintiffs,  can,  under  the  testimony  of 
both  parties,  be  easily  obviated  by  properly 
constructing,  grading,  and  aligning 'said  track, 
so  that  the  plaintiffs  can  readily  cross  the 
same,  and  both  the  defendants'  siding  and 
the  plaintiffs'  railroad  can  exist.    The  mas- 


ter unda  these  findings,  based  largdy  iqun 
tbe  testimony  not  submitted  to  the  coart  at 
the  time  of  Its  decision  continuing  the  pre- 
liminary injunction,  does,  therefore,  not  re- 
gard the  affirmance  of  that  decree  by  the 
supreme  court  as  decisive  of  the  question. 
The  master  is  of  opinion  that,  on  the  law 
and  tiie  facts,  the  plaintiffs  have  no  snidi 
standing  as  to  entitle  them  to  a  remedy  by 
injunction,  tar  such  a  remedy  Is  nevo'  grant- 
ed imlees  there  la  a  dear  right  which  Is  vio- 
lated, resulting  In  Irreparable  injuiy,  and 
when  there  is  no  adequate  remedy  at  law. 
Sach  facts  have  not  been  established  by  the 
plaintiffs.  The  master  th«-efore,  in  view  of 
the  corporate  power  and  aathorlty  of  tbe  de- 
fendants, and  the  facts  as  ascertained,  re- 
gards the  constructlMi  by  the  defendants  as 
having  been  but  the  lawful  exercise  ot  an 
undoubted  prior  right  on  the  River  road,  and 
therefore  deddes  that  the  defraidants  were 
lawfully  authorized  to  extend  their  siding, 
and  to  cross  the  plaintiffs'  location  at  grade, 
in  the  construction  of  their  tracks  to  con- 
nect the  defendants'  railroad  ^stem  with  the 
Schuylidll  Navigation  Company's  canal, 
whidi  is  controlled  and  operated  by  the  de- 
fendants under  a  contract  and  lease.  The 
master  further  decides  that  the  -siding  was 
a  practical  one  for  the  purposes  of  tbe  de- 
fendants, and  that  It  was  no  insuperable  ob- 
struction to  the  plaintiffs'  railroad." 

The  following  are  the  parts  of  the  opinion 
of  the  court,  (G.  A.  Endlich,  J.,)  on  the  mas- 
ter's report  and  exceptions,  necessary  to  be 
set  out: 

"PlaintlfTs  Exceptions.  Nos.  5,  6,  11,  12. 
13,  and  15  relate  1*  tbe  power  of  the  de- 
fendant to  construct,  and  its  bona  fides  In 
constructing,  the  branch,  its.acUon  In  i-ela- 
tlon  to  which  became  the  occasion  of  this 
suit  In  the  light  of  the  teetimony  In  the 
case,  it  can  scarcely  be  open  to  dispute  that 
the  defendant  had  the  power  to  build  the 
branch  at  the  time  when  it  undertook  to  do 
so.  In  ao  far  as  the  legitimacy  of  tbe  ex- 
ercise of  that  power,  as  dependent  upon  the 
bona  fides  of  the  attempt,  is  important  ha^— 
the  element  In  this  cose.  Indeed,  mainly 
dwelt  upon  by  plaintiff's  counsel  at  the  argu- 
ment,— the  finding  of  the  master  in  favor  of 
the  defendant,  being  based  not  simply  upon 
deductions  and  inferences  from  other  facts 
shown  or  admitted,  but  also  In  a  large  de- 
gree upon  dhrect  testimony  of  witnesses  ex- 
amined before  him,  is  entitled  to  great 
weight,  (Phillips'  Appeal,  68  Pa.  St.  130, 
138,)  and  will  not  be  distiu-bed  imless  dear 
error  is  apparent  The  allegations  of  plain- 
tiff's bUl  in  the  particular  now  under  dis- 
cussion are  explldtly  denied  by  the  answer. 
Bearing  In  mind  the  rules  of  equity  practice 
as  to  the  amount  of  evldaice  necessary  to 
overcome  such  denial,  (Id.  139,)  a  review  of 
the  testimony  falls  to  show  that  the  master's 
conduslons  are  wrong.  No.  17  is  meritorious 
In  so  far  as  It  objects  to  the  recommenda- 
tion to  dismiss  plaintiff's  UU.    The  finding 
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of  the  master  that  the  plaintiff  is  not  en- 
titled to  the  Injunction  It  prays  tor  Is  based, 
In  part,  upon  the  tact  that  the  construction 
of  the  defendant's  branch  will  not  be  an  In- 
superable obstacle  to  tiie  building  and  opera- 
tion of  plaintiff's  railroad,  because,  as  shown 
by  the  erldenoe,  the  former  may  be  so  ac- 
<x>mpli8hed  as  to  enable  the  plaintiff  con- 
veniently to  cross  It  If  this  is  to  be  a 
ground  for  refusing  the  injunction,  and  if 
It  is  further  true,  as  the  master  finds,  that 
the  plaintiff  has  the  right  to  build  its  rail- 
road In  the  manner  claimed,  and  that  the 
possibility  of  the  crossing  referred  to  is  a 
coaditton  of  the  coexistence  of  the  defend- 
ant's branch  and  the  plaintifrs  road,  then, 
midcr  the  gaaeral  prayer  of  the  bill,  the 
decree  on^t  to  be  so  firamed  as  to  conserve 
whaterer  equities  the  plaintiff  may  have  in 
the  premises. 

"Defendant's  Bxceptions.  The  remaining 
exceptions  raise  the  two  questions  chiefly 
dlscnssed  by  defendant's  counsel  at  the  ar- 
gnment,  Tie.:  (1)  Has  a  railroad  company 
inomi^orated  und«r  the  act  of  1868,  i.  e. 
this  plaintiff,  the  right  to  occupy  any  street 
longitudinally?  and,  (2)  if  so.  Is  the  previous 
grant  to  defendant  on  these  streets  exclusive 
of  Its  exercise  in  this  case?  First  A  direct 
judicial  expression  upon  this  inquiry,  and 
that  In  the  negative,  is  contained  In  the  de- 
dsion  of  a  majority  of  the  judges  of  com- 
mon pleas  court  No.  3,  Philadelphia'  county, 
in  Pennsylvania  R.  R.  Co.  v.  Philadelphia 
Btit  Line  R.  R.  C!o.,  29  Wkly.  Notes  Gas.  202, 
40  Leg.  Int  4,  which  derives  no  support  from 
the  refusal  of  the  supreme  court  on  appeal, 
to  disturb  the  injunction  granted  below.  24 
Atl.  210.  The  doctrine  there  announced, 
therefore.  Is  not  binding  upon  us.  Since, 
howevar,  the  matter  may  be  said  to  be  on 
Its  way  towards  final  adjudication,  an  ex- 
hanstlye  discussion  of  it  here  could  serve  no 
ratiooal  purposa  I  shall  restrict  myself  to 
briefly  Indicating  the  reasons  why  I  am  un- 
able to  adopt  the  views  taken  by  the  majority 
judges  in  the  case  referred  to.  The  twelfth 
section  of  Act  April  4, 1868,  (P.  L.  62,)  is  not  a 
proviso,  and  therefore  the  technical  rules  re- 
lating to  the  oonstruction  of  provisos  are  in- 
applicable to  it  It  is  an  interpretation  clause, 
enacted  as  an  Independent  section.  Couched 
in  negative  lang^uage,  it  was  mDSifestly  de- 
signed to  limit  the  meaning  of  something 
which  the  draftsman  and  the  legislature  sup- 
posed to  be  ctmtalned  in  the  foregoing  parts 
of  the  statute,  to  restrict  the  interpretation 
of  a  grant  of  right  which  the  draftsman 
and  the  legislature  thought  had  been  made 
in  general  terms.  Supposing  such  an  as- 
■nmption  to  be  fonnded  in  error,  it  is  by  no 
means  incapable  of  having  the  effect  of  an 
enactment.  Not  to  multiply  authorities  upon 
a  proposition  so  plain,  I  may  Instance  the 
case  of  Com.  v.  HaudE,  103  Pa.  St  536, 
where  an  act  impodng  a  penalty  for  the 
ImiMToper  use  of  sidewalks  constructed  by 
Individuals  In  unincorporated  villages   was 


refored  to  as  recognizing  the  right  to  con- 
struct such  sidewalks,  thus  relieving  them 
from  the  objection  of  being  public  nuisances, 
and  that  of  State  v.  Bskridge,  1  Swan,  413, 
where  a  mere  proviso  to  a  statute  declaring 
an  act  lawful  which  was  so  before,  and 
that  nothing  contsUned  in  the  statute  should 
be  ctmstrued  to  i)ermlt  the  doing  of  another 
thing  within  Its  general  provisions,  equally 
lawful  before,  was  said  to  h^ve  the  effect 
of  prohibiting  the  latt«  thing  for  the  future. 
Similarly,  the  inference  unmistakably  aris- 
ing from  this  section  that  the  legislature  as- 
sumed that  it  had  granted  to  railroad  com- 
panies chartered  under  this  statute  the  ri^t 
to  occupy  the  streets  of  municipalities,  show- 
ing a  clear  intention  so  to  do,  is  a  recogni- 
tion of  that  right  and  a  grant  of  it  by  neces- 
sary Implication,  although  that  assumption 
were  unsupported  by  any  other  language  in 
the  statute.  The  doctrine  of  implied  grants  is 
as  applicable  to  statutes  relating  to  corpora- 
tions as  to  any  other,  (City  of  Bridgeport  v. 
Housatonlc  R.  Co.,  15  Conn.  475,  501;  City  of 
Williamsport  v.  Com.,  84  Pa.  St  487,  493; 
Com.  V.  Erie  &  N.  E.  R.  Co.,  27  Pa.  St 
339;)  and  such  a  grant  is  as  much  a  part  of 
the  statute  as  tf  it  were  made  by  express 
language,  (Hanchett  v.  Weber,  17  111.  App. 
114;  U.  S.  V.  Babbit  1  Black,  61.)  It  is,  how- 
ever, not  at  all  needful  to  rest  the  decision  up- 
on this  implication.  The  fifth  section  of  the 
act  of  1868  expressly  Incorporates,  in  the 
powers  granted  to  companies  formed  under 
it,  'all  the  rights,  powers,  and  privileges'  of 
Act  19th  Feb.,  1849,  'as  fully  and  effec- 
tually as  if  said  powers  wae  specially  In- 
corporated in'  thehr  charters.  Granted  that 
the  act  of  1849  bad  reference  only  to  compa- 
nies deriving  their  corjtorate  existence  from 
special  legislation,  It  is  nevertheless  a  gen- 
eral definition  of  the  powers  to  be  exercised 
by  them.  In  that  sense  it  is  imported  into 
the  act  of  1868,  and  stands  there  as  its  dec- 
laration  as  to  what  shall  be  the  powers  of 
a  railroad  company  incorporated  under  it 
Act  Feb.  19,  1848,  |  10,  (P.  L.  83,)  ex- 
pressly authorizes  raUroad  companies  to  sur- 
vey, ascertain,  locate,  fix,  mark,  and  deter- 
mine such  route  for  a  railroad  as  they  may 
deem  expedient,  •  •  •  and  thereon  to  lay 
down,  erect,  construct,  and  establish  a  rail- 
road,' etc.,  saving  from  this  grant  and  deny- 
ing as  excepted  from  its  broad  generality, 
only  the  right  to  pass  through  any  burying 
ground,  place  of  worship,  or  dwelling  bouse, 
without  the  consent  of  the  owners.  Now, 
whilst  it  is  true  that  the  presumption  against 
an  intent  to  deprive  the  public  of  anything 
belonging  to  It  ordinarily  forbids  the  appli- 
cation of  a  general  power  to  occupy  reel  es- 
tate to  property  already  dedicated  to  and 
held  for  a  public  nse  by  authority  of  law,  as, 
e.  g.  public  highways,  (Com.  v.  Erie  &  N.  B. 
R.  Co.,  27  Pa.  St  339,  354;  Pennsylvania  R. 
Co.'s  Appeal,  93  Pa.  St.  150.)  yet  the  power 
to  occupy  such  may  be  given,  not  only  by 
express  grant,  but  also  by  a  grant  inferable 
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by  necessary  ImpUcatlon,  (Com.  v.  Brie  &  N. 
B.  R.  Co.,  snpra.)  And  tbe  latter  has  been 
btAA  to  arise  from  the  grant  to  a  railroad  com- 
iwny  of  a  right  to  oonstmct  Its  road  by  the 
most  practicable  ronte  its  engineers  may  se- 
lect, (Danrille,  H.  &  W.  B.  Co.  v.  Com.,  73 
Fa.  8t  29,)  or  by  a  direct  practicable  route,  as 
to  tt  may  seem  most  advantageous,  (Mayor, 
ete,  of  Pittsburgh  r.  Pennsylvania  B.  Co.,  48 
Pa.  8t  3S5;)  or  by  the  most  direct  and  least 
extensive  ronte  between  Its  termini,  (Rail- 
road Co.  V.  Speer,  56  Fa.  St  3!S.)  What 
•obstanUal  difference  Is  there  between  a 
grant  in  any  of  these  terms  and  the  power 
under  the  act  of  1849  to  construct  a  railroad 
on  'snch  route  *  *  *  as  they  may  deem 
expedient?*  Snrdy  none  that  can  be  arrived 
at  by  any  process  short  of  hair -splitting,  and 
that  Is  a  process  the  application  of  which 
to  a  question  of  such  magnitude  and  serious- 
ness woold  be  unworthy.  Judged  by  tbe 
•rignlfloance  hitherto  attached  to  legislative 
phraseology,  I  think  the  language  of  the  act 
of  1849  Is  sufficient  to  give  the  companies 
to  which  it  applies  the  right  to  occupy  high- 
ways. If,  however,  the  terms  used  need  any 
strengthening  In  order  to  support  this  con- 
struction, it  is  to  be  found  ready  at  hand  in 
the  enumwation  of  the  exceptions  as  to  bury- 
ing grounds,  otc  'Bxpresalo  unius  est  excln- 
slo  alterius.'  I  may  add  that  it  is  veiy  dif- 
flcult,  if  not  impossible,  to  read  the  opinion 
of  Mr.  Justice  Trunliey,  in  Calte  v.  Railroad 
Co.,  87  Pa.  St  311,  312,  otherwise  than  as 
importing  a  concession  by  the  supreme  conrt 
of  the  existence  of  the  power  under  discus- 
sion by  virtue  of  the  act  of  1849.  If  that 
statute,  so  understood.  Is  read  into  section  6 
of  tbe  act  of  1868,  then  the  twelfth  section 
of  the  latt^,  instead  of  being  treated  In 
part  as  senseless  verbiage,  is  given  its  proper 
and  legitimate  operation  throughout  In- 
stead  of  being  simply  expunged,  the  last 
clause.  In  particular,  stands,  as  it  was  in- 
taided  to  stand,  as  a  restriction  by  legisla- 
tive construction  upon  the  exercise  of  tbe 
previously  granted  general  right  to  occupy  a 
street,  by  mailing  it  subject.  In  every  Instance 
when  it  is  sought  to  be  exercised  in  a  bor- 
ough or  dty,  to  the  consent  of  the  municipal 
authorities.  If  the  legislature  has  not  seen 
fit  to  place  a  similar  limitation  ui>on  the 
power  to  occnpy  highways  in  the  country 
districts,  considering  tbe  provision  made  in 
section  13,  Act  1849,  adequate  fw  that  case, 
that  is  an  omission  which  lies  at  its  door.  It 
is  not  for  the  courts  of  justice  to  provide  for 
the  defects  and  mischiefs  of  imperfect  legis- 
lation. Smith  V.  RIncs,  2  Sumn.  354,  866,'  per 
Story,  J.  As  opposed  to  this  construction  ot 
the  acts  of  1849  and  1868,  I  confess  my  in- 
ability to  see  any  considerable  force  In  the 
circumstance  that  even  after  their  enact- 
ment, and  previous  to  1874,  the  power  to 
occupy  streets  waa  usually  expressly  given 
In   the   special   acts   incorporating  railroad 
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companies  or  conferred  by  distinct  grant    It 
is  a  rule  of  statutory  constrhction,  sustained 
by  abundance  of  authority,  that  the  enact- 
ment by  the  legislature  of  any  specific  pro- 
vision on  a  particular  subject  or  the  express 
grant  of  a  specific  power  in  a  particular  in- 
stance. Is  not  to  be  regarded  as  a  conclusive 
declaration  that  the  law   was  different  be- 
fore, or  that  the  power  did  not  exist  before. 
Montvllle  v.  Haughton,  7  Conn.  543;    Mayor 
V.  Davis,  6  Watts  &  S.  260,  278;   Nnnnally  v. 
White,  3  Mete.  (Ky.)  684.     The  only  Infer- 
ence which  the  court  can  draw  from  such 
superfluous   provisions    *    *    *    is    that    the 
legislature  was  either  ignorant  or  unmind- 
ful of  the  real  state  of  the  law,  or  that  It 
acted  under  the  influence  of  excessive  cau- 
tion.'   Maxw.  Interp.  St.  879,  and  cases  fbexe 
cited.     Or  it  may  be  added,  with  special  ref- 
erence to  these  railroad  enactments,  that  It 
intended  to  prescribe,  as  nearly  as  possible, 
the  exact  route  for  which  authm-ity  was  a^- 
ed  and  given.     Second.  The  defendant  how- 
ever, claims  the  right  to  exclude  the  plaintiff 
from  these  streets  by  virtue  of  the  privilege 
granted  by  the  legislature  to  the  West  Read- 
ing Railroad  Company,  (Act  March  20,  1800, 
[P.  1j.  471,])  and  acquhred  by  It  through  the 
consoUdatlcm  of  4th  April,  1873.     Upon  this 
question,   directly  involved  In  Philadelphia 
&   R.   R.    Co.    V.    Berks   County   B.    Co.,   2 
Woodw.  361,  the  reasoning  and  decision  of 
Woodward,  P.  J.,  make  any  further  discus- 
sion unnecessary:     The  recognition  of  some 
distinction,'   says   the    learned    judge,    'be- 
tween the  authority  of  a  railroad  corporation 
ov«r  a  street  upon  which  it  has  received  a 
ll^nse-  to  erect  its  structures,  and  the  do- 
minion It  exercises  over  land  it  has  bought 
and  paid  for,  forces  itself  upon  the  mind  in- 
evitably and  instinctlveiy.   •   •    •   The  grant 
was  not  of  the  streets,  nor  of  a  territory  sixty 
feet  in  width,  but  of  the  right  of  way  for  a 
railroad.    The  company's  interests  are  not 
to  be  measured  by  what  they  may  have 
dalmed  or  contemplated,  but  what  they  did. 
The  portions  of  these  streets  which  they  did 
not  appropriate  fwr  the  purposes  of  their 
road  bdong  to  the  plaintiffs,  (the  same  who 
are  defendants  here,)  and  are  subject  to  their 
control  no  more  than  the  donen  other  streets 
which   the   West   Beading  Company   miglit 
have  selected  for  their  line  under  their  char- 
ter, and  which  they  did  not  appropriate  at 
all.'     Of  the  decisions  cited  by  defendant's 
counsel  on  this  contention,  that  of  Yost  v. 
Railroad  Co.,  29  Leg.  Int  85,  is  disposed  of 
in  the  same  opinion,  and  the  rest  (Pratfaer  v. 
Telegraph  Co.,  14  Am.  &  Bug.   B.  Cas.  1: 
Jones  V.  RaihHjad  Co.,  144  Pa.   St  629,  23 
Atl.  251;    Railroad  Ca  v.  Williams,  54  Pa. 
St  103;   All^heny  V.  B.  Co.  v.  Plttsburph 
Junction  B.  (3o.,  122  Pa.  St  611,  6  AtL  5W 
are  obviously  inapplicable   These  exceptioas 
cannot  be  sustained.    There  remains  only  tbe 
recommendation  to  divide  costs,  objected  to 
by  the  plaintiffs  dgfateenth  and  the  defnid- 
ant's  twenty-second  exc^tltns.   If  both  bills 
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wer»  to  be  wkcdly  dismissed,  the  logical  dis- 
posltlop  of  the  costs  would  seem  to  be  to  let 
the  plaintiff  pay  those  app(»tioimble  to  tlie 
bill,  and  tbe  defendant  those  apportlMiable 
to  the  cross  bllL  Baum  v.  Wickleln,  2 
Woodw.  242.  But  the  plaintiff's  bUl  Is  not 
to  be  wholly  dismissed.  In  view  of  this  re- 
sult, it  seems  to  me  that  an  equal  division  of 
the  costs  is  Justified." 

Gyros  O.  Derr,  for  appellant  PhOip  S. 
Zieber,  Jefferson  Snyder,  and  Geo.  F.  Baer, 
for  appellee. 

PER  CURIAM.  The  facts  of  this  case 
suffldently  appear  in  the  report  of  the  learn- 
ed master  and  opinion  of  the  court  below.  A 
consideration  of  the  questions  presented  by 
the  specifications  of  error  has  led  us  to  the 
conclusion  that  there  is  nothing  In  either  of 
them  that  requires  a  reversal  or  modiflcatioQ 
of  the  decree,  and  they  have  been  so  fully, 
considered  by  the  learned  Judge  of  the  com- 
mon pieas  that  furtber  elaboration  is  unnec- 
essary. The  decree  Is  affirmed  on  his  opin- 
ion, and  it  Is  wdered  that  the  appeal  be  dis- 
missed, wiUi  OostB  to  be  paid  by  appellant 


ato  Pa.  8t  l») 

BEHUNO  V.   SOUTHWEST  PENNSYLVA- 
NIA PIPB  LINES. 
(Supreme  Court  of  Pennsylvania.    Mardi  20, 

1884.) 
NiOLiosMCT — Proximate  Cause— Qobstiok  ros 

COVKT. 

PlaintUE*8  house  was  on  the  bank  of  a 
rvn.  A  pipe  line  was  laid  in  the  mn  up  to 
the  oil  wells  above  plaintiff's  house.  A  branch 
line  from  a  well  across  the  run  connected  with 
the  main  line  near  plaintiff's  house.  Oil  tanks 
on  the  main  line-  caught  fire.  The  bnming  oil 
flowed  down  the  run,  past  plaintiff's  house,  till 
it  reached  a  dam  built  to  prevent  its  descent  in- 
to the  village,  and  the  heat  from  the  oil  bnm- 
ing in  the  dam  caused  the  branch  line  to  bnrst, 
and  plaintiff's  bouse  caught  fire  and  was  con- 
sumed. Bdd,  that  the  laying  of  the  pipe  lines 
in  the  run  was  not  the  proximate  cause  of  thb 
burning  of  plaintifl's  honse. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 

Action  by  Mary  BehUng  against  the  South- 
west Pennsylvania  Pipe  Lines  for  damagei^ 
for  negligently  causing  plaintiff's  house  to 
be  consumed  by  flre.  From  a  Judgment  en- 
tered on  a  verdict  for  plaintifr,  defendant  ap- 
peals.   Reversed. 

H.  McSweeney,  M.  F.  Elliott,  and  Boyd  & 
Crumrine,  for  appellant.  Taylor  &  Mcll- 
vaine,  for  appellee. 

WILLIAMS,  X  The  bouse  of  the  plaintiff, 
situated  near  the  bank  of  ftobb's  run,  in  the 
borough  of  McDonald,  was  burned  on  the 
night  of  the  10th  of  November,  1801.  The 
defendant  company  was  engaged  in  trans- 
porting oil  from  the  wel^  of  the  McDonald 
oil  field  to  its  storage  tanks,  and  to  the  mar- 
kets in  Pittsburgh  and  other  dtles.  Th^ 
|»laintlff   alleges   that   the   burning  of   bar 


hodse  was  due  to  the  negligence  of  the  de- 
fendant In  laying  its  lines,  and  brings  this 
action  to  recover  its  value.  The  important 
facts  are  not  in  controversy.  The  McDonald 
field  extends  over  a  large  region,  covering 
the  coimtry  on  both  sides  of  the  run,  and  ex- 
tending over  the  tops  of  the  hills  above  It 
Many  of  the  wells  were  unexpectedly  large, 
and  considerable  oil  was  lost  .before  the 
field  was  accommodated  with  lines  sufii- 
cient  for  its  transportation.  There  were  sev- 
eral wells  above  Mrs.  Bchllng's  house,  the 
waste  oil  from  which  had  run  into  and  down 
Hobb's  run  before  the  lines  reaching  there 
could  be  laid.  To  secure  and  remove  the 
product  of  these  wells,  a  four-inch  line  was 
first  laid  up  the  run  and  along  its  course. 
This  proved  Insufficient,  and  a  three-inch  ■ 
line  was  placed  along  by  Its  side.  The  oil  from 
the  wells  on  the  side  and  top  of  the  hill  was 
dniTfu  into  these  lines,  and  conveyed  out  of 
the  field.  Among  the  wells  served  by  these 
lines  was  one  known  as  the  "Butler  Well," 
which  was  some  500  or  600  feet  from  the 
BehUng  honse,  further  up  the  hill,  and  near 
the  run.  Another  was  known  as  the  "Church 
WelL"  This  was  on  the  opposite  side  of  the 
nm,  some  distance  from  it,  and  connected 
witb  the  pipe  lines  along  the  run  by  a  branch 
made  of  two-inch  pipe.  The  point  of  Junc- 
tion was  near  100  feet  from  the  house,  and; 
as  we  understand,  lower  down  the  stream. 
On  the  night  of  the  10th  of  November, 
1891,  the  Butler  weU  took  flre.  The  dor- 
rick,  engine  house,  and  machinery  were  de- 
stroyed, and  the  flre  was  communicated  to 
the  tanks,  in  which  about  150  barrels  of  oil 
were  standing  at  the  time.  The  tanks  soon 
gave  way,  and  tbe  burning  oil  flowed.  Into 
Robb's  run,  and  the  built-up  part  of  the 
town  lower  down  the  stream.  The.  people 
turned  out  in  force  to  prevent  the  threat- 
ened general  conflajrratlon,  and  built  a  dam 
across  the  run  to  confine  the  oil,  so  that  it 
might  bum  there.  Instead  of  descending  to 
the  village.  The  fiery  flood  passed  the  Beh- 
Ung house,  and  reached  the  dam,  near  the 
point  where  the  branch  pipe  from  the  Chiircb 
wen  connected  with  the  four-Inch  line.  The 
intense  heat  catised  by  the  burning  oil  in 
and  Just  above  the  dam  thrown  up  by  the 
citizens  to  stop  the  descent  of  the  oU  caused 
the  branch  pipe  to  burst  and  for  a  few  mo- 
ments, until  the  oil  could  be  shut  off,  a 
spray  of  oil  was  thrown  towards  and  upon 
one  comer  of  the  house.  The  house  took  flrp 
(but  whether  before  or  after  the  bursting  of 
the  pipe  was  one  of  the  disputed  questions 
of  fact  in  tbe  case)  and  was  wholly  con- 
sumed. 

■  Two  questions  arise  on  these  facts:  First. 
Was  the  laying  of  the  defendant's  pipe  along 
Robb's  run  the  cause  of  the  dcstraction  of 
the  plaintiff's  hotise  by  flre?  If  it  was,  thep 
the  second  question  is  whether  the  burning 
of  the  house  was  such  a  circumstance  as,  In 
the  exercise  of  a  proper  measure  of  pru- 
dence, should  hate  been  f  orseseen  as  a  natural 
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or  a  probable  consequence  of  the  location 
of  the  lines  along  the  run.  The  learned 
judge  of  the  court  bdow  submitted  both 
questions  to  the  jury,  and  both  were  found 
In  favor  o£  the  plaintiff.  The  first  ques- 
tion rested  on  facts  that  were  undisputed, 
and  was  therefore  for  the  court,  and  not  for 
the  Jury.  Railroad  Co.  t.  TaylM*.  104  Pa. 
St  306;  Township  of  West  Mahanoy  v.  Wat- 
son. 112  Pa.  St  574,  3  Ati.  866.  The  pipe 
line  was  laid  for  the  transportation  of  oil 
tor  the  producers  who  w«e  within  reach  of 
It  This  was  a  lawful  purpose,  undertaken 
by  a  corporation  organized  according  to  law, 
and  carried  on  In  the  usual  manner.  No 
complaint  is  made  of  the  material  employed, 
nor  of  the  manner  in  which  the  line  was 
laid.  It  Is  not  alleged  that  Its  use  for  the 
purposes  for  which  It  was  Intended  was  dan- 
gerous to  the  property  of  the  plaintiff,  nor 
that  it  might  not  have  been  operated  for 
years  without  danger  to  any  one.  There 
is  no  negligence  charged  in  eitber  the  con- 
struction or  operation  of  the  line.  What  is 
complained  of  is  that  it  was  located  where  it 
could  be  reached  by  the  burning  oil  from  the 
Butler  well.  But  the  lines  following  the 
course  of  the  run  did  not  give  way,  not- 
withstanding the  heat  to  which  they  were 
subjected.  The  two-inch  branch  coming 
from  the  Church  well  was  what  gave  way, 
at  or  near  its  connection  with  the  line.  This 
connection  was  not  far  from  the  bridge  and 
the  dam  built  by  the  citizens  to  checlt  the 
flow  of  the  oQ  dowu  the  run,  and  it  was  sub- 
jected to  greater  heat  for  that  reason  than 
it  would  otherwise  hare  been.  The  flames 
from  the  burning  oil  were  much  higher  and 
flwcer  by  reason  of  the  accumulation  of  oil 
in  the  dam,  reaching  up,  as  some  witnesses 
say,  to  a  height  of  20  feet  or  more.  This 
stream  of  burning  oil,  descending  the  run, 
and  passing  within  25  feet  of  the  plaintiff's 
house,  was,  as  to  the  pipe  lines,  an  inde- 
pendent Intervening  cause.  But  for  this 
the  two-indi  branch  would  not  have  burst 
and,  if  it  had,  would  have  done  no  substan- 
tial Injury.  This  is  not  a  case  where  con- 
current causes  are  involved,  for  the  pipe 
line  without  the  stream  of  burning  oil  was 
harmless.  A  stack  of  hay  or  straw  stand- 
ing on  the  bank  of  the  run  would  have  been 
fired  by  the  flames  from  the  oil,  and  might 
have  communicated  fire  to  the  plalntifTs 
house,  and  caused  Its  destruction;  but  I 
apprehend  it  would  not  be  contended  that 
the  stack  was  a  concurring  cause.  In  one 
sense  It  would  have  been  the  immediate 
cause  of  the  burning  of  the  house,  as  it  was 
the  Instrument  by  which  the  fire  was  com- 
municated to  It;  but  the  causa  causans,  the 
true  proximate  cause  of  the  burning  of  the 
house,  would  nevertheless  be  the  descending 
flood  of  flre  that  kindled  a  flame  in  every 
inflammable  object,  along  Its  course.  This 
branch  line,  like  the  stack  of  hay  or  straw, 
was  a  harmless  object  In  itsdf,  having  no 
tendency  to  endanger  the  plaintiff's  proper- 


ty.   The  flre  came  down  the  run,— a  wholly 
Independent  agency,— and,   confined  by  the 
temporary  dam,,  the  heat  became  so  great 
as  to  destroy  the  connection,  and  set  the 
escaping  oil  on  flre.    If  the  oQ  did  reach  and 
set  fire  to  the  house,  the  parallel  between  it 
and  the  stack  is  complete.    It  became  dan- 
gerous only  when  it  was  destroyed  by  an 
Independent   Intervening    agency    or    cause, 
and   because  of  Its  destruction.     The   pipe 
lines   were   not    therefore,   the   efficient  or 
proximate  cause  of  the  plaintiff's  loss.     A 
proximate   cause  Is   one   which   In   natural 
sequence,  undisturbed  by  any  independent 
cause,   produces   the  result  complained   of. 
In  this  case  the  sequence  led,  not  from  the 
pipe  lines  or  the  branch  from  the  Church 
well,  but  from  the  bursting  of  the  tanks  at 
the  Butier  well,  and  the  descent  of  the  burn- 
ing oil  therefrom.     Nor  was  the  pipe  line  a 
concurring  cause,  for  neitha:  in  its  construc- 
tion nor  in  Its  operation  did  It  tend  to  produce 
the  result     It  did  not  run  with  the  burning 
oil   to  effect  the   destruction   ot  plaintiff's 
house,  but  it  became  the  means  or  iDstru- 
ment  of  communicating  the  flre,  under  the 
compulsion  of  an  Independent  efficient  cause, 
by  which  the  destruction  was  accomplished. 
The  pipe  line,  like  the  stack  we  have  sup- 
posed to  stand  on  the  bank  of  Bobb's  run, 
was  an  Intermediate  object  through  which 
the  burning  oil  might  communicate  Its  fire 
to  any  other  object  that  was  within  reach. 
It  was  the  duty  of  the  learned  Judge,  upon 
the  admitted  facts  of  this  case,  to  determine 
the  question  of  proximate  cause,  and  not  to 
send  It  to  a  Jury.     Railway  Co.  ▼.  Trich,  117 
Pa.  St.  .390,  11  Ati.  627.     This  is  decisive  of 
this  case,  and  renders  the  dlscussicm  of  the 
second  question  unnecessary.     The   rule   is 
well  settied,  howeva-,  that  one  Is  liable  for 
such  consequences  of  his  acts  as  he  should. 
In  the  exercise  of  reasonable  prudence,  fore- 
see as  probable  or  natural.     The  question  Is, 
did  he  know,  or  had  he  the  means  of  know- 
ing, that  the  result  complained  of  would  be 
likely  to  follow  the  action  or  undertaking 
upon    which   he   was   proposing   to    enter? 
What  was  the  company  that  constructed  this 
pipe  line  bound  to  anticipate  and   provide 
for?    The  answer  must  be,  the  natural  and 
probable  consequaices  both  of  Its  construc- 
tion and  operation.    It  was  bound,   there- 
fore, to  care  In  the  selection  of  the  material, 
in  securing  good  workmanship  in  its    con- 
struction, and  competent  8uperlntend«ace  in 
its  operation.     The  burning  of  the    Butler 
well  was  not  a  probable  or  natural  ■  conse- 
quence of  the  laying  of  tlie  pipe  line.     It 
liad  no  relation  whatever  to  the  line.     It 
wad  an  accident  to  the  property  of  another, 
over  which  the  owners  of  the  line  bad  no 
ccmtroL    It  is  true  that  such  accidents   oc- 
casionally happen  In  an  oil-producing  region, 
and  that  the  owners  of  the  pipe  line,  like  the 
owners  of  buildings,  have  such  possibrtties 
to  reckon  with.    But  a  pipe  line  to  carry 
oil  must  reach  the  wells  that  provide  it,  and 
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in  80  doing  the  risk  of  Injury  from  tbe  bnm- 
Ing  of  a  well  is  one  of  the  nnaToIdable  risks 
Incld^it  to  the  business.  We  think  tbe  court 
below  might  well  have  disposed  of  the  sec- 
ond question  aa  a  question  of  law,  and  in- 
structed the  jury  that  a  casualty  like  the 
burning  of  the  Butler  wril  was  not  a  con- 
sequence of  tbe  construction  of  defendant's 
lines;  nor  was  the  possibility  of  such  an 
accident  such  an  element  of  danger  as  the 
defendant  was  bound  to  foresee  and  provide 
against  for  the  protection  of  the  propoty  of 
third  parsons  along  its  line.  The  Judgment 
of  the  court  below  is  reversed. 


(UO  Pa.  St.  S4E) 

STBUNK  T.  FIBEMEN'S  INS.  CO.  OF  CHI- 
CAGO. 
(Supreme  Court  of  FennsylTanla.    March  19, 

1894.) 
FiRB  Ihscbaiios  PoLicr— CoimiTiON— Idteiipkii- 
TATIOR  —  Action  »ok  Lobs  —  IsBTBqoTioN  — 
Habmlbss  Error. 

1.  Where  a  fire  insurance  policy  provides 
that  it  shall  be  void  if  the  premises  become  va- 
cant "without  immediate  notice  to  the  company 
and  consent  indorsed  thereon,"  "immediate" 
means  "within  a  reasonable  time;"  and,  after 
vacancy  followed  by  such  notice,  the  policy  re- 
mains in  force  nntU  consent  is  refused  by  the 
company. 

2.  Plaintiff  requested  J.,  who  placed  the  in- 
surance, to  notify  the  company  that  the  prem- 
ises were  vacant.  He  had  been  the  agent,  and 
did  not  notify  plaintiff  that  his  agency  was  re- 
voked, bat  sent  a  notice  to  the  company,  and 
it  at  once  refused  a  permit  The  property 
burned  tbe  day  before  the  permit  was  refused. 
Held,  that  it  was  harmless  error  to  charge  that 
though  J.'s  agency  had  terminated,  yet,  so  far 
as  concerned  the  plaintiS,  he  was  still  the 
agent,  because  she  had  not  been  notified  of  the 
changed  relation. 

Appeal  from  court  of  common  pleas,  Mon- 
roe county;  John  B.  Storm,  Judge. 

Action  by  Maggie  C.  Strunk  against  the 
Firemen's  Insurance  Company  of  Chicago, 
111.,  on  a  fire  insurance  policy.  From  a  Judg- 
ment entored  on  the  verdict  of  a  Jury  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  W.  Watson  and  Henry  J.  Kotz,  for  ap- 
pdlant.    Charles  B.  Staples,  for  appellee. 

VSSLiL,  3.  The  policy  of  Insurance  Issued 
by  the  defendant  contained  a  provislcm  re- 
lieving it  from  liability  for  loss  "if  the  prem- 
ises hereby  Insured  become  vacated  by  the 
removal  of  the  owner  or  occupant  without 
immediate  notice  to  the  company  and  consent 
Indorsed  ttaoreon."  The  house  Insured  was 
occupied  by  a  toumt,  who  moved  out  on  the 
4tb  of  ApriL  On  the  same  day  the  plalntifT 
requested  ho*  husband  to  go  to  Stroudsburg, 
X3  miles  distant,  and  give  notice  of  tbe  vaca- 
tion of  the  house  to  R.  M-  Jacoby,  whom  ^e 
supposed  to  be  the  agent  of  the  company, 
and  ask  him  to  obtain  4he  ctmsent  of  the 
company.  Her  husband  compiled  with  her 
request  on  the  6th.  Mr.  Jacoby  had,  imtll 
a  month  previous,  be^i  the  agent  of  tbe  com- 


pany, and  had  placed  the  insurance.  He  did 
not  notify  the  plaintHTs  husband  that  he  no 
iMiger  represented  the  company,  but  agreed 
to  give  the  necessary  notice  and  obtain  the 
consult  desired.  On  the  7th  be  called  <m 
Mr.  Bdl,  an  Insurance  agent,  who  had  busi- 
ness relations  with  tbe  state  agent  of  the 
company,  who  lived  at  Philadelphia,  and  re- 
quested him  to  notify  them.  Mr.  Bell,  on 
the  Stb,  wrote  as  desired,  and  his  letter  was 
received  (Hi  the  9th.  Tbe  agent  at  Philadel- 
phia at  once  replied,  refusing  a  permit  On 
the  8th  the  house  was  destroyed  by  fire. 

The  sixth  es^gnmcnt  of  error  raises  the 
question  of  the  right  of  recovery  und«r  the 
terms  of  the  policy  after  the  bouse  became 
vacant,  and  the  disposition  of  it  is  conclusive 
of  the  case.  The  learned  Judge,  in  tbe  course 
of  his  charge,  said:  "Vacancy  did  not,  ipso 
facto,  avoid  the  policy  by  its  terms;  vacancy 
without  immediate  notice  to  the  company 
and  consult  thereon  did.  The  giving  of  no- 
tice was  the  duty  of  the  insured;  the  giving 
of  consent,  and  the  indorsing  of  it  on  the 
policy,  were  optional  with  the  company." 
The  Jury  was  Instructed  that  Immediate  no- 
tice in  the  policy  meant  notice  within  a  rea- 
sonable time,  and  that,  after  vacancy  fol- 
lowed by  notice  In  a  reasonable  time,  the 
policy  remained  in  force  until  consent  was 
refused  by  the  Insurer.  We  see  no  error  in 
this  Instruction.  Conditions  Involving  for- 
feiture and  exemption  from  liability  should 
be  strictly  construed  against  the  insurer; 
but  the  most  liberal  construction  would  not 
relieve  the  defendant  in  this  case.  The  evi- 
dent and  only  reasonable  construction  of  tbe 
clause  in  question  is  that  given  by  tbe  learn- 
ed trial  Judge.  In  case  the  premises  became 
vacant.  Immediate  notice  was  to  be  given, 
and  It  was  then  optional  with  the  insurance 
company  to  continue  or  cancel  the  policy. 
The  fact  of  vacancy  did  not  work  a  for- 
feiture of  the  policy,  but  it  Imposed  upon  the 
Insured  the  duty  of  notice,  and  gave  to  tbe 
insurer  the  right  of  cancellation.  Thwe 
would  be  no  reason  for  notice  and  con- 
sent If  the  policy  were  already  void.  Im- 
mediate notice  must  be  construed  to  mean 
notice  within  a  reasonable  time,  in  view  of 
the  (drcumstances  and  positions  of  the  par- 
ties. What  would  be  reasonable  time  when 
the  parties  live  in  tbe  same  city  ae  town, 
or  have  m^ns  of  ready  communication, 
might  be  very  unreasonable  if  applied 
to  the  parties  to  this  suit,  one  of  whom  lived 
on  a  farm  6  miles  from  a  post  office,  12  milrtt 
from  a  railroad,  and  13  miles  from  the  town 
In  which  the  agent  of  tbe  company  who  had 
placed  the  Insurance,  and  to  whom  she  would 
naturally  look  for  information,  resided. 

The  fourth  assignment  of  error  Is  to  the  in- 
struction that  although  Mr.  Jacoby's  agency 
had  terminated,  yet,  so  far  as  concerned  tbe 
plalntUf,  he  was  still  the  agent  of  the  com- 
pany, for  the  reascm  that  she  had  not  been 
notified  of  the  changed  relation.  The  thir- 
teenth assignment  is  to  the  same  effect    Ihia 
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^as  dot  an  accurate  statement  of  the  law, 
and.  It  It  were  apparent  that  it  might  have  led 
the  Jvry  to  a  wrong  conclusion,  we  should  feel 
obliged  to  send  the  case  back  for  retrial. 
This  error,  however,  does  not  seem  to  be 
fatal.  Jacoby  was  not,  on  April  6th,  the 
agent  of  the  company,  and  the  plaintUT,  in 
her  dealings  with  him,  took  all  risks  upon 
that  point;  but  he  became  her  r^resenta^ 
tlve  foe  the  purpose  of  transmitting  notice, 
and,  acting  for  bar,  he  set  In  motion  the 
agencies  whl(>h  resulted  In  notice  to  the  ln< 
surer  on  the  9th.  What  he  did  was  propa-ly 
In  evidence  as  showing  how  notice  was  sent, 
and  also  as  showing  good  faith  and  diligent 
effort  on  the  part  of  the  plaintiff. 

The  only  remaining  assignment  of  error 
that  requires  notice  is  the  sevonteentb,  which 
relates  to  the  overnillng  of  an  objection  to 
the:  offer  by  the  plaintiff  of  proofs  of  loss; 
and  the  sufficient  answer  to  this  Is  that  they 
w^e  offered  and  admitted  for  a  proper  pur- 
pose, and  read  to  the  Jury  without  objection 
made  at  the  time.   The  Judgment  is  affirmed. 


(160  Pa.  St.  m) 

JOHNSON  et  al.  r.  FRBEMANN. 

(Supreme  Court  of  Pennsylvania.    March  19, 

1894.) 

CdNTBiC*  TO  COKSTRUCT  MACHINE  —  iNtERPBETA- 
TION— WaRHANTT. 

Plaintiffs  proposed  to  build  for  defendant 
a  street-paving  machine  "as  per  drawings  and 
specificationB,  for  a  specified  sum,  "exclusive 
of  patterns  which  are  to  be  furnished  to  us." 
The  patterns  furnished  by  defendant  were  in- 
complete, and  the  drawings  defective,  and  he 
authorized  plaintiffs  to  correct  any  defects. 
Plaintiffs  then  revised  their  bid,  and  proposed 
to  build  it,  "including  revised  drawings  and  pat- 
terns," for  an  increased  sum.  Held,  that  the 
words  "including  revised  drawings  and  pat- 
terns," in  the  second  bid,  did  not  change  the 
contract  so  as  to  require  plaintiffs  to  furnish  a 
machine  that  would  "work  satisfactorily  as  a 
machine;"  and  that  it  only  required  the  parts 
desifmed  and  ometructed  by  them  to  be  suita- 
ble for  the  intended  purposes,  and  all  the  ma- 
terial and  Workmanship  to  be  good. 

Appeal  from  court  of  commcm  pleas,  Phil- 
adelphia county;    Pennypacker,  Judge. 

Action  Israel  E.  Johnson,  Jr.,  and  others, 
trading  as  Israel  H.  Johnson,  Jr.,  &  Co., 
against  J.  S.  freemann  to  recover  the  price 
of  a  patent  street-paving  ramming  machine 
oonstructed  by  plaintiffs  for  defendant,  in 
which,  defendant  pleaded  a  8et-<Jff  exceeding 
the  Slim  claimed  by  plaintiffs,  on  account 
of  defective  workmanship  and  materials,  etc. 
From  a  Judgment  for  plaintiffs,  defendant  ap- 
peals.    Affirmed. 

J.  Alexander  Simpson,  Jr.,  and  J.  S.  Free- 
mann,  for  appellant.  Hood  Gilpin,  for  ap- 
pelleeiB. 

ORBBN,  J.  The  learned  court  below  char- 
ged the  Jury  as  follows:  "It  Is  for  yon  to 
say  whether  the  breaks  which  occurred  and 
the  difficulties  that  arose  when-  the  machine 
wa»  talcen  out  tar  use  were  due  to  Inherent' 


defects  In  the  plans  and  patterns  which 
were  furnished,  or  whether  they  wa-e  due 
to  the  lack  of  proper  workmanship  on  the 
part  of  the  plaintiffs,  or  due  to  some  want  of 
skill  in  the  parts  designed  by  them,  or  In 
the  construction  of  those  parts.  If  the  de- 
fects are  due  to  imperfect  workmanship  on 
the  part  of  the  pialntlfls  or  to  any  want  In 
the  materials  which  they  used  in  the  con- 
struction of  the  machine,  or  If  the  parts 
which  they  w«re  to  design,  and  did  design 
and  construct,  were  not  reasonably  suitable 
for  the  purposes  for  which  they  were  Intend- 
ed, the  defendant  would  be  oitltled  to  de- 
duct from  the  claim  of  the  plaintiffs  such  an 
amount  as  he  would  be  required  to  expend 
In  repairs  in  putting  the  machine  In  the  con- 
dition which  was  arranged  for  in  the  plans 
and  designs.  He  would  be  furthw  entitled 
to  deduct  from  that  claim  the  necessary  ex- 
penses to  which  he  has  been  put  which  were 
a  result  of  those  defects.  The  amounts  have 
been  testified  to  you  which  he  claims  to  de- 
duct, and  yon  have  them  before  yon.  If  the 
machine  was  constructed  according  to  the 
plans  and  specifications  which  were  furnish- 
ed, with  proper  material,  and  the  worisman- 
shlp  was  of  a  reasonably  suitable  character, 
and  If  the  parts  designed  by  the  plaintiffs 
were  fit  for  the  purpose  for  which  they  were 
Intended,  then  the  plaintiffs  are  entitled  to  re- 
cover In  this  suit"  Thfe  defendant,  being  ex- 
amined as  a  witness  oa  his  ovni  behalf,  tes- 
dfled  as  follows,  inter  alia,  viz.:  "Q.  And, 
as  another  thing,  yon  do  not  pretend  to  say 
that  the  plaintiffs  guarantied  this  macUne 
would  do  the  work  which  It  was  designed 
to  do?  A.  They  did  not  guaranty  that. 
•  •  •  Q.  No'  such  undertaking  on  their 
part  that  the  machine  would  t>e  successful 
so  far  as  the  paving  the  street  went?  A. 
"No.  Q.  That  was  the  object  you  had  In  mak- 
ing the  patent,  and  they  did  not  gimmnty 
It?  They  simply  guarantied  the  work  and 
th6  materials?  A.  That  Is  all."  The  con- 
tract between  the  parties  was  In  writing.  In 
the  f(H-m  of  two  proposals,  the  material 
parts  of  which  are:  (1)  "We  propose  to  build 
for  yon  one  Johnson's  patent  street-paving 
ramming  machine,  complete,  with  boiler  and 
engine,  as  per  drawings  and  specifications, 
for  the  sum  of  $1,650,  exclusive  of  patterns 
which  are  to  be  furnished  to  us."  (2)  "We 
revise  our  bid  of  16th  by  proposing  to  build 
for  you  one  Johnson's  patent  street-paving 
rammer,  including  revised  drawings  and'  pat- 
terns, for  the  sum  of  $1,860."  The  occasion 
of  the  revised  bid  was  that  a  day  or  two 
after  the  first  Ud,  and  after  the  patterns 
bad  been  examined.  It  was  found  that  tbey 
were  incomplete,  and  that  the  drawings  re- 
lating to  the  locomotive  part  of  the  madilne 
were  defective.  The  defendant  called  on 
the  plamtlffs,  and  was  then  informed  of 
these  facts.  "He  then  informed  the  plaintiffs 
that  they  should  carefully  examine  all  the 
drawings  and  specifications,  and,  if  there 
was  anything  imperfect  or  d^ectire,  to  cor- 
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rect  It  *  *  *  He  tttea  requested  them 
to  send  him  anotbor  propositloix  oorering 
«Ter>'tblnK  needed  to  ocHistruct  a  complete 
machine,  suitable  for  the  wwk  for  whteb  it 
was  to  be  used."  The  foregoing  quoted  state- 
meats  are  taken  from  the  defendant's  his- 
tory of  the  case. 

As  will  be  seen  t^  die  aboye-qnoted  por- 
tion of  ihe  charge,  the  court  below  Instruct- 
«d  the  jury  that  "U  the  defects  are  due  to 
Imperfect  workmanship  <»  the  luirt  of  the 
plalntlSa,  cr  to  anjr  want  In  the  materials 
which  they  used  in  tbe  construction  of  the 
machine,  or  if  the  parts  which  they  were  to 
design,  and  did  design  and  construct,  were 
not  reasonably  suitable  for  the  piuposes  for 
whi(^  they  were  intended,  the  defendant 
would  be  entitled  to  deduct,"  eta  This  por- 
tloii  of  the  charge  Is  not  assigned  for  error, 
and  it  certainly  seems  to  us  to  express  the 
full  measure  of  the  plaintiffs'  obligation  im- 
der  the  contract.  According  to  the  defend- 
ant's persOTial  testimony,  tbe  plalntifTs  did 
not  guaranty,  and  were  not  asked  to  guar- 
anty, that  the  machine,  when  constructed, 
would  do  tbe  work  for  which  It  was  made. 
The  plans  and  spedflcatlons  were  to  be  fmv 
nlshed,  and  were  furnished,  by  the  defend- 
ant What  it  was  found  ttiey  were  Imp«> 
feet  In  some  respects,  the  plaintiffs  under- 
to<^  to  fiu-nlsh  revised  "drawings  and  pat- 
terns," to  correct  the  imperfections,  and  did 
so,  and  as  to  these  the  charge  of  the  court 
below  held  them  liable  If  they  were  not 
reasonably  suitable  for  the  purposes  for  whldi 
they  were  intended.  We  are  unable  to  hold, 
«8  iB  claimed  for  tbe  defendant  that  the 
words  "indndlng  revised  drawings  and  sped- 
flcatlons" in  tbe  second  bid  oi)erated  to 
change  tbe  contract  so  that  the  finished  ma- 
chine should  do  its  "work  satisfactorily  as 
a  machine."  The  revised  drawings  and  speo- 
Jflcatlons  were  wUy  rendered  necessary  by 
the  Imperfect  condition  of  tbe  drawings  and 
patterns  that  had  been  furnished  by  the  de- 
fendant. It  was  merdy  to  supply  those  de- 
fects that  the  plaintiffs  nnderto<A  to  furnish 
such  as  w&ee  needed.  We  cannot  consider 
that  this  ondertaklng  sufficed  to  change  the 
whole  nature  of  tbe  contract  The  case  of 
Dnb<^  T.  Blgler,  95  Pa.  St  203,  was  entire- 
ly different  from  this.  There  the  contractor 
was  to  furnish  all  tbe  drawings  for  the  en- 
gines, and  guarantied  that  tbe  materials 
and  working  of  the  engines  should  be  first 
•class,  and  satisfactory  to  the  purchaser,  and 
the  decision  was  put  upon  that  ground.  Thus 
Mr.  Justice  Tnmkey,  delivering  tbe  opinion, 
said:  "The  engines  and  fixtures  were  for 
a  particular  purpose,  to  be  made  and  placed 
by  plaintiffs  according  to  their  drawings 
and  specifications,  tbe  working  of  which  was 
guarantied  to  be  first  claiw  and  satisfact(»7. 
Materials,  workmanship,  and  plan  were  em- 
braced in  the  engines  and  fixtures,  which 
were  warranted  to  do  good  work  as  the  mo- 
tive power  lor  a  large  sawmilL  •  •  • 
The  plointitCs  contracted  for  tbe  successful 


working  of  the  miaoblnay,  and  are  llaible  for 
its  failure, .  unless  success  was  prevented  or 
Undered  by  13ie  act  or  deCaidt  of  the  defend- 
ant" All  of  these  lnq>ortant  and  control- 
ling features  are  absent  from  the  present 
case.  We  thluk  the  case  was  correctly  tried 
by  the  learned  court  below.  Tbe  Instructions 
as  to  damages  are  not  important  In  this  view 
of  the  case,  but  if  they  were,  we  think  they 
are  correct    Judgment  affirmed. 


OM  Fs.at  W) 
TDHNER  T.   WARREN. 
(Supreme  Court  of  Pennsylvania.    March  lA, 

1894.) 
Dun— Ix  ViHW  OF  Harriaoh  —  DsLimr— Wn- 

ITBSS— CoHPBTmor. 

I.I.,  being  about  to  marry  R.,  bad  his 
counsel  prepare  a  deed  of  land  to  her,  and  with 
EL,  brother-in-law  of  R.,  went  before  a  notary, 
acknowledged  tbe  deed,  and  handed  It  to  H.  to 
deliver  to  R.,  which  H.  did  the  same  day. 
Later  I.  handed  it  to  H..  with  other  papers,  to 
put  in  the  safe  for  R.,  where  they  remained  till 
after  R-'s  death,  some  two  years  after  her  mar- 
riage to  I.    Held  a  delivery. 

2.  Where  a  man  deeds  his  affianced  land  on 
an  agreement  that  after  marriage  she  shall 
will  it  to  him  If  he  survive  her,  and  after  mar- 
riage she  dies  intestate  before  him,  the  deed 
will  hold  in  favor  of  her  heirs.' 

S.  Nor  can  its  effect  be  destroyed  by  tbe 
grantor's  erasure  of  his  signature  after  his 
wife's  death. 

4.  Where  a  widower  consults  his  counsel 
about  tatcins  oat  letters  on  iila  wife's  estate, 
and  hands  nim  her  papera  inclnding  a  deeo 
which  he  had  made  to  her  in  contemplation  of 
marriage,  the  counsel  is  violating  no  profession- 
al confidence  in  testifying  to  this  transaction 
and  Its  date,  and  that  after  the  widower's 
death,  the  papers  haviiv  remained  all  the  while 
in  hia  hands,  he  found  the  signature  to  the  deed 
erased. 

5.  A  witaess  incompetent  by  interest  to 
testify  as  to  transactions  with  a  deceased  pe^ 
son  swore  that  he  had  assigned  his  interest  in 
good  faith;  that  there  was  to  be  no  recom- 
pense. The  court  permitted  him  to  be  sworn, 
leaving  hia  credibility  to  the  jury.  BM  a  de- 
cision by  the  court  that  Ids  assignment  was 
in  good  faith,  as  required  by  Act  May  23,  1887. 

Appeal  from  court  of  commcm  pleas,  Dela- 
ware county. 

Ejectment  by  Sarab  O.  Turner  agaiiMt  Ul- 
Uan  Warren.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed; 

Geo.  P.  Rich,  Garrett  B.  Smedley,  and 
Mayer  Stdaberger,  tor  appellant  V.  Ollpin 
RobinstMi  and  Oewge  B.  Darlington,  for  ap^^ 
p^e& 

ORBBN,  J.  This  action  was  an  ejectmoit 
for  34  acres  of  land  in  pelavrare  county. 
Both  plaintiff  and  def^dant  claimed  title 
from  John  H.  Irwin.  Tbe  plaintiff  gave  in 
evidence  a  deed  for  tbe  land  In  dlBpute^  dated 
October  12,  1886,  to  Rebecca  J.  Elder,  who 
died  intestate  and  without  issue,  and  the  title 
to  tbe  land  described  in  tbe  deed  passed 
under  tbe  intestate  law  to  her  two  sisters, 
Sarah  C.  Turner  and  Ella  N.  Heuckerotb. 
Mrs.  Heuckerotb  subsequently  conveyed  to 
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Mrs.  Tomer  her  tmdivlded  one-half  Interest 
In  the  land,  thus  vesting  In  the  plaintiff  the 
whole  estate.  John  H.  Irwin,  the  grantor  in 
the  deed  to  Rebecca  J.  Elder,  died  in  1890, 
leaving  a  last  will,  in  wlilch  he  devised  an 
his  estate,  real  and  personal,  to  the  de- 
fendant. The  question  is,  which  title  shall 
prevail,— that  of  the  grantee  In  the  deed,  or 
that  of  the  devisee  under  the  will?  At  the 
time  the  deed  was  ezecoted  Irwin  was  en- 
gaged to  be  married  to  Rebecca  J.  Elder,  and, 
in  view  of  the  approaching  marriage,  con- 
yeyed  this  land  to  her  on  the  agreement  that 
after  their  marriage  she  should  make  a  will 
devising  the  land  to  him  in  case  he  aur^ 
vived  her.  In  alxmt  four  montha  after  the 
execution  of  the  deed  th^  were  married, 
and  In  less  than  two  years  thereafter  she 
died,  leaving  no  children.  There  la  no  evi- 
dence that  she  ever  made  the  will  contem- 
plated by  both  when  the  deed  was  made. 
It  is  objected  by  the  defendant  that  there 
was  no  sufficient  evidence  of  the  delivay  of 
the  deed.  As  to  this  the  testimony  showed 
that  the  deed  was  prepared  by  Mr.  Darling- 
ton, Irwin's  counsel,  at  his  (Irwin's)  request, 
and  sent  by  him  to  Irwin  by  mail;  that,  on 
the  day  It  bears  date,  Irwin,  In  company  with 
Charles  F.  Heuckeroth,  husband  of  Miss 
Elder's  sister,  went  before  a  notary  of  Phila- 
d^phla  and  duly  acloiowledged  the  deed  in 
the  pres^ice  of  Heuckeroth,  to  whom  he  then 
handed  it,  to  be  by  him  delivered  to  Miss 
Eldor,  and  on  the  same  day  he  did  deliver 
It  to  her.  About  a  month  or  six  weeks  after 
this  Irwin  handed  this  deed,  with  others,  in 
a  padcage  of  papars  to  Heuckeroth,  with  di- 
rections to  put  them  in  his  (Irwin's)  safe  for 
Miss  Eider,  Heuckeroth  being  a  manager  for 
Irwin  and  having  the  combination  to  the 
safe.  They  remained  in  this  safe  until  after 
Mrs.  Irwin's  death,  when,  at  the  request  of 
Irwin,  Heuckwoth  took  them  out  and  deliv- 
ered them  to  him.  The  deed  was  then  in 
the  some  condition  as  when  put  in;  the  sig- 
nature was  untouched.  Mr.  Irwin  put  tbe 
deed,  with  others  of  his  deceased  wife's  pa- 
pers, soon  after  in  the  liands  of  his  counsel, 
Mr.  Darlington,  where  they  remained  until 
after  Mr.  Irwin's  death,  in  1890.  On  exam- 
ination then,  Mr.  Darlington  discovered  that 
the  grantor's  signature  to  the  deed  had  been 
erased.  If-  Mr.  Darlington  and  Mr.  HeucK- 
eroth  wwe  competent  witnesses,  certainly 
their  evidence  proved  a  delivery  of  the  deed 
to  the  grantee,  and,  in  view  of  the  marital 
relation  wlilcb  soon  after  commenced  be- 
tween them,  the  possession  of  the  deed  was 
,Dot  inconsistent  with  such  delivery.  That  a 
husband  ^ould  place  his  wife's  papws  in  his 
safe,  and  that  they  should  remain  there  un- 
til her  death,  needs  no  explanation,  for  it  Is 
entirely  free  from  suspicion  or  doubt.  As 
between  strangers,  It  would  be  Improbable 
that  the  grantee  in  a  deed  would  permit  it, 
after  deliv&ej,  to  remain  in  the  possession  or 
the  grantor.  It  is  not  so,  however,  where 
tlie  grantee  is  the  wife  of  the  grantor,  and 


he  has  a  safe  for  the  keeping  of  valuable  pa- 
pers. Care  would  in  such  case  prompt  tiie 
wife  to  deposit  the  deed  In  her  husband's 
safe. 

As  to  the  obJectlMi  to  the  competency  of 
Mr.  Darltngton  as  a  witaeas,  on  the  ground 
that  the  communications  of  Irwin  to  him 
after  his  wife's  death  were  privileged,  being 
Ms  counsel,  we  do  not  think  it  can  be  sus- 
tained. Irwin  consulted  him  with  a  view  of 
taking  out  letters  of  administration  on  his 
vrife's  estate,  and  handed  him  ttie  p{g;>ers  l>e- 
longing  to  her,  among  them  this  deed.  There 
was  no  communication  made  which  is  pro- 
tected by  the  confidential  rriatlcm.  The  de- 
livery of  the  papers,  the  date  of  the  de- 
livery, and  by  whom  delivered  and  in  what 
condition  they  were  found  after  Mr.  Irwin's 
death,— no  professional  confidence  was  vio- 
lated In  testifying  to  these  facts.  As  admin- 
lBtrat(»  of  his  wife's  estate,  he  and  his  coun- 
sel were  representatives  of  that  estate,  and 
nbt  of  Mr.  Irwin  individually. 

Then,  as  to  the  objection  to  Heuckeroth's 
testimony  on  the  ground  of  intarest  as  the 
husband  of  Mrs.  Irwin's  sister,  who  had  by 
Intestacy  an  Interest  in  the  land,  we  can 
only  say  the  act  of  May  23,  1887,  dearly 
makes  him  competent  on  an  assignment  or 
his  interest.  Whether  such  assignment  be  In 
good  faith  is  a  question  for  the  court 
Heuckerotti  testified  absolutely  that  it  was 
in  good  faith;  that  there  was  to  be  no  recom- 
pense. The  court  permitted  him  to  be  sworn, 
leaving  his  credibility  to  the  Jury.  In  effect, 
this  was  determining  the  good  faith  of  the 
assignment  by  tiie  court. 

The  evidence  tMidlng  to  show  delivery  of 
the  deed  was  fairly  submitted  to  the  Jury 
under  proper  instructions,  and  they  found  It 
was  delivered.  This  vested  the  estate  in  Qie 
future  wife  firom  the  moment  of  delivery. 
To  revest  it  in  the  husband,  the  mere  erasure 
of  his  signature  by  himself  after  his  wife's 
death  was  wholly  ineffectual. 

It  seems  very  clear  the  negotiations  pre- 
ceding marriage  culminated  in  an  agreement 
Qiat  he  would  immediately  convey  the  land 
to  her  by  deed,  and  after  marriage  she  would 
devise  it  to  him,  and  she  did  not  do  so.  But 
her  failure  or  neglect  to  make  a  will  could 
not  divest  her  legal  tide  to  the  land,  unless 
there  were  proof  of  fraud,  and  there  is  no 
such  proof  in  the  case.  At  the  time  the  deed 
was  made  by  his  direction  it  was  termed  a 
marriage  portion  for  his  intended  wlffc  Th* 
marriage  was  consummated,  and  to  that  ex- 
tent the  purpose  of  the  grantor  was  not  disap- 
pointed. He  knew  his  wife  might  not  make 
a  will,  or,  if  she  made  one,  might  revoke  or 
destroy  It  He  therefore  assumed  the  risk 
that  every  expectant  of  benefits  under  a 
wil^  runs,— a  cliange  of  mind  in  the  donor. 
Besides,  the  relation  of  this  man  and  woman 
was  wholly  dlff«:ent  after  marriage  froni 
what  it  was  at  the  time  of  the  agreement 
It  was  of  a  more  confidential  nature.  Who 
can  say  that  her  neglect  to  make  a  will  was 
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not  Hxe  resnlt  of  an  agreement  between  them 
after  marrlaKe;  that  an  antenuptial  arrange, 
moit  was  not  abandoned  by  mutual  consent? 
We  see  nothing  in  any  of  the  asslgnmaits  of 
enror  that  calls  tor  a.  reTeraal  of  the  jadg> 
ment.   Judgment  affirmed. 


am  Pa.  St.  S27) 

KKATJT  T.   FRANKFORD  &   a   P.   CITT 

PASS.  KT.   OO. 

(Supreme   Court  of  FennsylTania.    March  19, 

1894.) 

HoMs  Baiuroadb— Street  Crobsikob  —  Dkpkot- 
ira  Patkhsnt. 

1.  Plaintiff  started  to  cross  a  street,  and 
saw  a  car  coming  on  the  further  track,  and, 
after  crossing  the  nearer  tracli,  saw  that  it  was 
coming  very  fast  He  stopped  between  the 
traclis  and  stepped  backward.  His  foot  went 
among  loose  cobbiestones,  and  he  fell,  and  his 
arms  were  crushed  by  the  car.  EM,  that  the 
unusual  speed  of  the  car  and  the  state  of  the 
paTcment  were  the  two  contributing  causes, 
and,  since  defendant  was  responsible  for  both, 
the  question  of  remote  and  proximate  cause  did 
not  arise. 

2.  There  were  both  holes  and  loose  cobble- 
stones at  the  crossing.  Plaintiff  could  not  say 
which  of  these  caused  his  fall.  Held,  that  the 
jury  could  properly  find  that  such  holes  or 
loose  stones,  and  not  a  mere  unevenneas  in 
the  parement,  caused  the  accident. 

Appeal  from  coort  of  common  pleas,  Phila- 
delphia county. 

Action  by  John  George  Kraut  against  the 
Frankford  &  Soutbwark  Philaddphia  aty 
Passenger  Bailway  Company  for  damages 
for  personal  injuries.  Judgment  for  plaintiff. 
Defendant  appeals.   Affirmed. 

Wm.  H«iry  Lex,  Oavin  W.  Hart,  and  John 
G.  Johnson,  for  appellant  O.  Percy  Bright, 
Walton  PamewUl,  and  Mayer  Sulzberger,  for 
appellee. 

FBLIj,  J.  The  defendant  has  two  tracks 
on  Beriu  street,  whlcb  curre  northward  Into 
Front  street  On  the  night  of  the  plaintiff's 
injury  he  was  walking  south  on  the  west 
Bide  of  Front  atreet  with  the  intention  of 
crossing  B»k8.  The  substance  of  his  testi- 
mony is  that  when  he  reached  the  comer 
of  these  streets,  and  before  he  left  the  pave- 
ment, he  saw  a  car  coming  east  on  Berks 
street  on  the  trac^  further  from  him,  and 
20  or  30  yards  from  the  crossing.  Supposing 
that  he  would  have  time  before  the  car 
reached  him,  be  started  to  cross  Berks  street 
<m  the  flag  or  stepping  stones.  After  crossing 
the  tracks  nearer  to  him,  he  obserred  for  the 
first  time  that  the  car  was  approadilng  rap- 
idly, and  had  almost  reached  the  crossing. 
He  stopped  in  the  space  between  the  tracks 
to  allow  It  to  pass,  and  then,  thinking  that 
in  turning  the  curve  the  horses  would  be  out 
of  the  tracks,  he  stepped  backward  a  step  or 
two  to  avoid  them.  As  he  did  so,  his  foot 
went  Into  a  hole,  or  among  loose  cobblestones, 
and  sank  down,  and  he  was  thrown  forward. 
He  fell  with  both  arms  across  the  track,  and 
In  front  of  the  bind  wheel  of  the  car,  which 


passed  over  them,  causing  such  injuries  as  to 
require  amputation. 

The  duty  of  the  defendant  to  keep  the 
street  in  proper  repair,  and  the  fact  that  the 
car  approached  the  crossing  at  an  unusually 
rapid  rate,  were  either  admitted  or  so  clearly 
established  at  the  trial  as  not  to  be  In  dis- 
pute. There  was  the  widest  difference  In 
the  testimony  as  to  the  condition  of  the 
crossing,— whether  It  was  well  paved  and 
reasonably  safe,  or  whether  there  were  holes 
In  the  surface,  caused  by  the  displacement  of 
stones  which  were  lying  loose.  Whether  safe 
or  unsafe,  there  had  been  no  change  in  the 
condttlMi  of  the  crossing  for  some  months  be- 
fore the  accident  The  charge  of  the  learned 
Judge  presented  clearly  and  accurately  aU  the 
questions  Involved,  and  the  matter  proper 
for  consideration  now  is  within  very  narrow 
limits.  Hiere  seems  to  be  no  sufficient  rear 
son  for  entering  upon  any  discussion  of  re- 
mote and  proximate  cause,  to  which  so  much 
attention  was  given  by  counsd  for  the  ap- 
pellant on  the  trial  of  the  case  and  its  argu- 
ment h»e.  Assuming  the  facts  as  establish- 
ed by  the  verdict,  the  plaintiff,  on  a  rainy 
night,  reached  a  street  crossing  where  there 
were  two  tracks.  A  car  at  the  distance  of  00 
or  70  feet  was  approaching.  He  had  but 
15  or  20  feet  to  walk  In  order  to  cross  in 
safety  before  it  He  started  to  do  so,  and 
after  crossing  one  track  he  observed,  what 
he  before  had  no  reason  to  apprehend,  that  the 
car  was  approaching  with  unusual  rapidity. 
To  avoid  it  he  stopped.  Instantly  it  occur- 
red to  him  that  he  was  too  near  the  track, 
and  he  stepped  back,  and  met  the  second 
cause  of  danger,— the  defective  pavement 
The  defendant  was  responsible  for  both 
causes.  The  plaintiff  had  notice  of  neither 
until  the  necessity  for  immediate  action  was 
upon  him,  and  In  his  attempt  to  avoid  one 
he  stepped  Into  the  other.  If  either  canse 
had  been  absent,  the  accident  would  not  have 
happened.  The  unusoal  speed  of  the  car  and 
the  defective  crossing  were  both  factors, 
and,  as  the  defendant  was  responsible  for 
both,  it  Is  useless  to  speculate  as  to  whldi 
was  the  remote,  and  which  the  proximate, 
cause. 

There  remains  a  question  which  is  funda- 
mental, and  not  free  firom  doubt,— whether 
there  was  such  a  connection  between  the 
condition  of  the  street  and  the  plaintiff's  fall 
as  to  establish  the  <Kie  as  the  cause  of  the 
other.  The  cause  of  the  fall  cannot  be  said 
to  be  deariy  established.  No  witness  saw 
what  occurred  until  the  plaintiff  was  In  the 
act  of  falling.  His  injuries  followed  imme- 
diately. It  would  not  be  expected  that  a 
truthful  witness  could  describe  accurately 
the  sequence  of  events  occurring  In  a  single 
moment  between  the  beginning  of  his  fall 
and  the  crushing  of  bis  arms.  An  untruth- 
ful one  would  have  supplied  all  the  necessary 
details.  The  plaintiff  was  stepping  backward, 
and  did  not  see  the  hole  or  loose  stones. 
Had  his  injuries  been  slight,  more 'accurate 
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details  could  have  been  expected,  bnt  only 
aa  the  result  of  subsequent  observation. 
Taking  tba  case  as  a  whole,  "we  cannot  say 
that  the  Jury  was  left  to  speculate  as  to  the 
cause  of  the  falL  The  plaintiff  testified: 
"So,  in  stepping  back,  I  Just  stepped  Into  a 
tiole  or  loose  cobblestones,  and  my  foot  sank 
down  and  pitched  me  forward,  and,  In  fall- 
ing forward,  I  put  my  bands  out  to  save  my- 
self, and  both  went  under  the  wheels,  and 
after  that  I  recollect  notUng."  On  cross-ex- 
amination he  said  that  be  could  not  tell 
whether  his  foot  yreat  down  among  loose 
atones  w  into  a  hole;  that  he  simply  knew 
that  it  went  down.  There  was  other  testi- 
mony that  there  were  holes  in  the  surface  of 
the  crossing,  and  loose  stones  on  it.  This  is 
not  demonstiatlon,  but  demonstration  Is  not 
necessary.  The  exact  cause  of  the  plaintiff's 
fall,  whether  resulting  from  holes  or  loose 
stones,  for  which  the  defendant  would  be 
liable,  or  from  mere  unevenness  and  irregu- 
larity in  the  surface  of  the  crossing,  for 
which  it  would  not  be  liable,  is  not  clear  of 
doubt;  but  the  finding  of  the  jury  had  a 
basis  ot  fact  and  reasonable  Inference,  which 
takes  it.  out  of  the  realm  of  mere  conjecture. 
The  Judgment  la  affirmed. 


kM  Pa.  St.  277) 

fENNSYLVANIA  S.  V.  B.  CO.  ▼.  PHILA- 
DIIZiPHIA  &  a  R;  00.  et  al 

'Supreme   Conrt  of  Pennsylvania.    March  12, 
1894.) 

RAILR04D8— Grade  Cbossinq— Necessitt. 

1.  Defendant's  line  was  traveled  by  eifcht 
daily  trains,  and  occasional  specials.  Plain- 
tiff desired  to  cross  to  reach  business  controlled 
by  defendant  amounting  to  about  |40,000  an- 
nually.   An  overhead  crossing  would  change  the 

Srades  of  a  number  of  unopened  streets,  to  the 
isadvantage  of  the  city  and  private  owners, 
and  would  cost  some  $60,000,  as  against  $11,- 
2260  for  a  grade  crossing,  not  counting  the 
damage  to  property.  The  point  qt  crossing  wag 
visible  on  both  roads  at  distances  from  1,200 
feet  to  a  mile.  Held;  that  It  was  not  reasonably 
practicable  to  avoid  a  grade  crossing.  Act  June 
19,  1871,  S  2. 

2.  Act  April  4,  1868,  {  9,  empowers  a  com- 
pany formed  thereunder  to  build  branches 
as  needful,  and  to  cross  at  grade  the  track  of 
another  road,  but  not  to  occupy  a  street  in  a 
city  without  its  consent  first  obtained.  BM 
that,  in  a  suit  against  another  road  to  enforce 
Its  right  to  a  grade  crossing  for  a  branch  within 
city  limits,  such  company  is  not  bound  to  show 
express  consent  first  obtained  from  the  city  to 
occupy  the  street  at  that  point 

Appeal  from  court  of  common  pleas,  Berks 
county;  James  N.  Ermentrout,  Judge. 

Bill  by  the  Pennsylvania  Bchuylklil  VaUey 
Bailrood  Company  against  the  Phllad^phia 
&  Reading  Railroad  CJompany  and  the  Schuyl'^ 
kiU  &  Lebigb  Railroad  Company  to  enjoin  in- 
terf«'ence  with  plaintifTs  grade  crossing  over 
defendants'  main  track.  Decree  for  plains 
tiff.    Defendants  appeal.    Affirmed. 

FoUpwing  are  the  parts  of  the  reports  of 
the  master  (Horace  Roland,  Ks<i.)  necessary 
to-be  8«t  ouLti  ,  ' 


"Under  an.  order  made  by  your  honorable 
court,  the  plaintiff  constructed  a  grade  croGS- 
ing  for  the  purpose  of  facUltattng  the  con- 
struction of  the  branches  named  in  the  plain- 
tiff's bill.  Tbis  crossing  ia  indicated  in  tbe 
draft  herewith  appended.  It  is  of  a  perma- 
nent and  substantial  character,  and  trains 
can  be  moved  backward  and  forward  over  >t 
with  speed  and  facility.  The  neighborhood 
of  the  crosidng  is  comparatively  level,  and. 
with  the  exception  of  a  few  small  trees  and 
bushes,  the  crossing  can  be  seen  with  east* 
from  all  points  on  the  branches,  as  well  as 
on  both  plaintiff's  and  defendant's  main  lines, 
at  distances  varying  from  one-quarter  of  a 
mile  to  a  full  mile.  At  the  present  time  there 
are  no  signals,  except  at  the  point  of  cross- 
ing, but  it  is  the  practice  of  the  plaintiff  com- 
pany to  send  flagmen  along  the  defendants' 
line,  in  order  to  give  warning  to  approaching 
trains  on  defendants*  road  previous  to  oc- 
cupying the  crossing.  The  best  system  of 
signals  used  by  railroad  companies  at  the 
present  day  is  the  'interiocldng'  system,  by 
means  of  which  an  attendant  operates  with 
levers,  from  a  tower,  signals  and  derailing 
switches  located  at  points  as  far  as  1,500  feet 
distant  from  the  point  of  crossing,  on  both 
the  crossing  roads.  In  such  a  manner  that  the 
danger  signal  must  cither  precede  or  accom- 
pany the  adjustment  of  the  derailing  switches. 
The  expense  of  constructing  this  system  Is- 
somewhere  between  $2,100  and  $3,000;  and 
the  annual  cost  of  maintaining  the  same,  in- 
cluding the  constant  service  of  an  attendant, 
is  about  $1,500.  The  signal,  in  its  confined 
sense,  in  general  use,  is  known  as  the  'sema- 
phore,' and  consists  of  an  arm  or  board  which 
hangs  at  an  angle  of  forty-five  degrees  to  an 
upright  post,  for  safety,  and  which  is  moved 
by  leverage  to  a  horizontal  position,  for  dan- 
ger. This  some  signal  contrivance  can  like- 
wise be  operated  in  connectioa  with  distant 
switches,  prior  to  each  use  of  the  crossing. 
The  only  substantial  points  of  difference  be- 
tween such  a  system  and  the  'interlocking,' 
are  the  absence  of  a  tower  and  of  derailing 
switches,  and  a  constant  attoidant;  bnt  in 
point  of  safety,  where  the'  trains  are  infre- 
quent, and  tbe  countiy  levd  and  <q>en,  it 
would  seem  to  equal  the  latter. 

"The  Schuylkill  &  Lehigh  is  a  main  line  ran- 
nlng  between  the  city  of  Reading  and  Sbitlng- 
ton,  a  distance  of  43  miles,  and  Is  leased  and 
operaited  by  the  Philadelphia  &  Beading  Bail- 
rood  Company.  At  the  present  time  there  are 
four  scheduled  trains— two  passenger  and  two- 
freight-— passing  the  crossing  Involved  in  tills 
controversy,  each  way,  in  eacb  24  hours,  and 
also  occasional  8x>eclal  trains;  chiefly  flreight 
By  reason  of  extended  and  proposed  addition- 
al eastern  and  western  connections,  notably, 
by  the  way  of  the  Poughkeepsle  bridge  to  the 
east,  this  lin&  is  growing  in  Importance  as  a 
coal-carrying  road;  tanA  It  may  be  necessary, 
in  the  course  of  time,  tO'  Increase  the  track- 
age and  1 'the  number  of  trains.  The  only 
points  at  present  reached  by  tbe  plalntifTa 
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brandiefl  and  by  means  of  tbls  crossing  are 
the  Reading  Foundry  Company,  Limited,  and 
the  National  Bolt,  Nut  &  Rivet  Works,  two 
modemte-filzed  manafactnrlog  establishments, 
wtMse  gross  frdidit  business  amounts  to  be- 
twean  $30,000  and  $40,000  per  annum.  Tbese 
WOTkB  are  reached  by  defendant^'  branches, 
by  reason  of  which  they  had  a  monopoly  of 
the  business.  The  purpose  of  the  plaintiff 
company  Is  to  secure  a  port  or  the  whole  of 
the  some.  If  possible.  A  farther  result  of  the 
plaintiff's  new  connection  may  be  the  estab- 
lishing and  fostering  of  new  business  and  ad- 
ditional manufactories.  For  the  present  the 
latter  company  will  require  the  use  of  the 
crossing  four  times  a  day,— one  time  each  in 
going  In  and  oat  In  the  morning,  and  one 
time  each  going  in  and  out  in  the  erenlng,  or, 
In  other  words,  four  times  In  each  24  hours, 
aggregating  in  length  of  time  about  fire  min- 
utes of  the  24  hours  for  all  morements.  The 
tradu  of  the  Philadelphia  &  Reading  RaU- 
road  Company,  and  its  lines  and  branches, 
completely  surround  and' inclose  the  district 
occupied  by  these  industries;  so  that,  in  oe- 
der  to  reacb  that  territory,  the  plaintiff  com- 
pany moat  cross  the  former's  road. 

"The  territory  in  question  lies  within  the 
city  of  Reading,  a  topographical  survey  of  the 
same  having  been  duly  made  and  filed,  with 
streets  and  alleys  dulyfbrojected,  but  as  yet 
nnoi>«ied.  Considerable  of  the  land  in  the 
vicinity  of  this  crossing  is  owned  by  private 
citi2ens,  and  the  balance  by  the  railroad  com- 
panies who  are  parties  to  this  suit  Yomr 
master  sees  no  good  reason  why,  with  an  In- 
creasing pc^ulatlMi  and  good  railroad  and 
water  facilities,  -  the  section  of  the  city  here 
Involved  wUl  not  be  rapidly  improved  and 
settled,  both  with  residences  and  manufac- 
tories. If  such  is  the  reaolt,  the  opening  of 
the  streets  projected  in  the  locality  will  be- 
come a  cciitemp4Hraneous  necessity  for  the 
purpose  of  convenleace;  The  construction  of 
an  overhead  crossing  would  change  the  grade 
of  Marion,  Pike,  Perry,  and  Amity  streets, 
and  possibly  several  others,  thereby  interfer- 
ing with  the  rights  of  the  dty,  and  entailing 
great  expense,  and  it  would  likewise  cause 
injury  and  damage  to  the  property  of  private 
owners.  Orade  crossings  are  in  their  nature 
most  dangerous,  but  many  of  them  are  being 
operated  saccesBfally,  and  with  very  few  ac- 
cidents. A  gn4>hlc  descriptlMi  of  the  opera- 
tion of  some  is  in  evidence  in  tbls  cose,  show- 
ing, by  oomporison  with  the  one  here  in  con- 
troversy, the  much  more  frequent  and  snc- 
cessfol  use  than  will  be  required  in  the  cose 
at  hand.  At  the  point  of  the  crossing  In 
question,  and  for  a  distance  of  over  a  mile  In 
either  direction,  the  main  lines  of  the  Schuyl- 
kill &  Lehigh  and  the  Pennsylvania  Schuyl- 
kill Valley  Railroads  parallel  each  other  at  a 
distance  apart  of  only  about  21  feet  between 
their  nearest  rails.  The  roadbed  ot  the  for- 
mer is  about  one  and  one-half  feet  higher  than 
that  of  the  latter.  To  cross  at. grade  is  w»n- 
paratiT«]y  easy  and  cheap.    The  actual  eost 
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of  constructing  the  crossing  was  about  $S50, 
and  the  entire  coat  of  plaintiff's  branch  and 
crossing  together  is  $11,247.00.  In  order  to 
cross  overhead  it  would  be  necessary  to  at- 
taia  an  elevation  above  the  present  crossing 
of  about  21  feet  dear,  or  an  elevation  of 
about  25  feet  to  the  t(^  of  the  track  on  an 
overhead  bridge.  The  more  gradual  the 
ascent  to  this  elevation,  the  greater  would 
be  the  starting  distance  from  the  point  of 
crossing.  Your  master  gathers  from  the  tes- 
tlmcmy  that  for  the  purpose  of  safe  and  con- 
venient use  with  the  usual  engines  and  heavy 
loads,  and  In  all  kinds  of  weather,  a  greater 
grade  than  two  feet  to  the  hundred  Is  not 
advisable.  The  attainment  of  this  elevation 
at  such  a  grade  would  Indicate  a  starting 
point  some  twelve  hundred  feet  to  the  south- 
ward, with  a  gradual  approach  swinging  to 
the  westward  from  the  line  of  the  plaintiff's 
road  before  making  such  a  curve  towards  the 
bridge  as  would  be  safe  and  convenient. 
This  approach  would  close  projected  streets, 
and  would  occupy,  and  render  substantially 
useless  for  any  other  purpose,  the  land  now 
occupied  and  owned  by  the  plaintiff  com- 
pany, and  lying  to  the  west  of  Its  tracks  to  the 
banks  of  the  Schuylkill  river.  In  antidpa- 
tlon  of  Increased  business  for  both  roads  in 
the  future,  room  should  be  left  for  the  multi- 
plication of  tracks,  thus  necessitating  a  long 
and  expensive  overhead  structure.  Having 
reached  the  eastern  side,  the  descent  from 
the  bridge  must  needs  be  almost  as  gradual 
as  the  approach  (m  the  westom  side,  while 
at  the  same  time  affecting  the  topography  of 
the  city  streets,  and  doing  damage  to  private 
property,  as  before  stated.  The  expense  of 
this  method  of  crossing,  in  excess  of  the  cost 
of  the  present  grade  crossing,  la  variously 
estimated  by  the  witnesses  at  from  about 
$40,000  to  $87,000,  irrespective  of  the  dam- 
ages to  the  affected  property  and  streets. 
The  variance  between  these  estimates  is  ac- 
counted for  In  matters  affecting  the  length 
and  breadth,  height  and  depth,  of  the  bridge 
and  approaches,  and  the  materials  and  char- 
acter of  work  In  their  construction.  It  is 
safe  to  condude  that,  for  a  permanent  over- 
head crossing,  good  and  substantial,  of  sufS- 
clent  length  to  permit  additional  trackage  for 
both  roads,  with  gradual  approaches  and 
easy  curves,  so  as  to  be  safely  and  convra- 
lently  used  with  ordinary  engines,  indudlng 
Inddentol  damages  to  be  paid  to  third  par- 
ties, an  outlay  of  at  least  $60,000  would  be 
rendered  necessary.  The  superintendent  of 
the  Pennsylvania  Schuylkill  Valley  Railroad 
Company  testifies  that.  If  compdled  to  cross 
overhead,  in  view  of  the  expense  and  the  un- 
certainty of  an  adequate  return  from  the 
enterprise,  the  company  would  abandon  it, 
and  in  this  he  Is  sustained  by  a  number  of 
other  witnesses.  Orantlng  that  such  a  cross- 
ing, is  ever  permissible.  It  seems  to  your  mas- 
ter that  it  would  be  difficult  to  present  a  case 
In'  which  the  nUownnce  con  l>e  made  with  so 
great  a  degree  of .  reasQnnbleness  and  free- 
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dom  from  objection  as  In  the  case  at  band. 
Under  tbe  circumstances  hereof,  It  would 
seem  to  be  both  unreasonable  to  require,  and 
impracticable  and  disproportlooed  to  the  ob- 
ject In  view  to  construct,  an  overtiead  bridge. 
This  Is  unlike  the  usual  cases  In  the  books 
in  which  It  Is  sought  to  cross  main  lines  by 
main  lines,  both  of  which  have,  or  are  llk^ 
to  have,  frequent  trains,  both  passenger  and 
freight,  of  great  speed.  The  application  here 
is  for  leave  to  cross  a  main  line  with  a  short' 
branch  or  siding  designed  to  reach  the  freight 
business  of  a  few  manufacturing  Industries 
within  the  limits  of  a  city.  Tbe  business  Is, 
and  likely  will  be,  confined  to  a  few  move- 
ments, at  long  intervals,  requiring  one  In- 
ward and  outward  use  of  the  crossing,  both 
In  the  morning  and  evening,  with  short 
trains,  and  altogether  consuming'  but  a  few 
moments  of  eadi  twenty-four  hours.  This, 
coupled  with  the  fact  that  the  jwint  of  cross- 
ing is  visible  from  almost  any  point  on  either 
of  the  affected  roads,  at  distances  varying 
from  about  twelve  hundred  feet  to  a  mile, 
offers  a  situation  almost  absolutely  (Tee  from 
danger,  especially  if  additionally  protected 
with  signals.  The  more  important  road  of 
the  two— the  SchuylklU  &  Lehigh— being  the 
crossed  road,  it  will  always  be  entitled  to 
the  right  of  way,  and  thus  greater  protection 
will  be  afforded. 

"Although  it  does  not  expressly  and  af- 
firmatively appear  in  the  examlnM''s  notes 
of  testimony  that  the  plaintiff  company  Is 
Incorporated  under  the  act  of  April  4,  1868 
(P.  li.  1868,  p.  62),  and  its  supplements,  the 
undented  averment  to  that  effect  in  defend- 
ants' answer  justifies  the  conclusion  that 
such  Is  the  fact.  Appeal  of  Rowley,  116 
Pa.  St  150,  9  Aa  329;  Smith  v.  Ewlng,  151 
Pa.  St.  256,  25  Ati.  62.  This  act  provides, 
inter  alia,  that  'any  company  Incorporated 
under  this  act  shall  have  authority  to  con- 
struct such  branches  from  its  main  line  as 
it  may  deem  necessary  to  increase  its  busi- 
ness and  accommodate  the  trade  and  travel 
of  the  public'  Section  9,  p.  64.  Section  10, 
p.  64,  provides  that  'companies  formed  under 
the  provisions  of  this  act  shall  have  the  right 
to  construct  roads  so  as  to  cross  at  grade  the 
track  or  tracks  of  any  other  railroad  in  this 
commonwealth,'  with  provisions  following 
which  regulate  the  payment  of  the  expense 
of  such  crossing  and  the  maintenance  of  sig- 
nals to  prevent  accidents.  Section  11,  same 
page,  provides  that  'companies  whose  roads 
shall  be  constructed  under  the  provisions  of 
this  act  shall  have  the  right  to  connect  their 
roads  with  roads  of  a  similar  character,'  etc., 
etc.  Section  12,  p.  65,  provides,  inter  alia, 
that  this  act  shall  not  be  so  construed  as  to 
authorize  •  •  •  any  corporation  formed 
under  this  act  to  enter  upon  and  occupy  any 
street,  lane,  or  alley,  in  any  incorporated 
city  of  this  commonwealth  without  the  con- 
sent of  such  city  having  been  first  obtained.' 

"Tour  master  finds  from  the  testimony  that 
the  plaintiff  did  in  fact,  and  he  also  finds, 


-that  the  plaintiff  did,  under  authority  vested 
in  it  by  the  general  laws  pertaining  to  tbe 
construction  of  railroads,  survey,  ascertain, 
locate,  fix,  mark,  and  determine  upon  the 
routes  of  two  branch  railroads  as  set  forth 
in  the  bill,  and  as  manifested  by  drawings 
put  in  evidence  and  filed;  also,  that  the  said 
routes  and  branches  were  formally  adopted 
by  the  board  of  directors  of  the  plaintiff 
company  by  resolution  of  July  12,  1889,  a 
certified  copy  of  which  is  In  evidence  and 
annexed  herewith,  and  that  the  sold 
branches  have  since  been  constructed.  The 
testimony  of  the  witnesses  who  were  qaes- 
tloned  in  relation  to  the  subject  establishes 
the  fact  that  these  short  lines  of  road  are 
more  than  mere  sidings,  and  are  entitled  to 
be  named  'branches,'  and  that  plaintiff  com- 
pany deems  them  necessary  to  Increase  Its 
business,  and  accommodate  the  trade  of  the 
public.  At  present  they  would  serve  no 
purposes  for  public  travel.  The  branches 
are  of  consld»abIe  length,  and  traverse  oob- 
sid»'abie  territory,  as  Is  appar^it  from  the 
drafts  in  evidence.  Tbey  cross  a  number 
of  the  projected  streets  of  the  city  of  Read- 
ing, as  well  as  the  premises  of  a  number  of 
private  owners. 

"Tour  master  erred  in  stating  that  the 
streets  and  alleys  in  the  territcwy  involved 
in  this  controversy  all  remain  unopened. 
Centre  avenue^  which  is  crossed  by  the 
branch  to  the  National  Bolt,  Nut  &  Rivet 
Works,  is  an  old  and  much-traveled  road. 
Exeter  street,  also  crossed  by  said  branch, 
is  likewise  opened,  and  leads  from  sold  Cen- 
tre avenue  toward  the  SchuylklU  river.  The 
only  other  opened  road  or  avenue  In  tbe 
vicinity,  leads  from  said  Centre  avenue  to- 
wards the  river,  but,  before  reaching  plain- 
tiff's branch.  It  abruptly  turns  southward, 
and  thus  av<dds  It  The  branch  leading  to 
the  Reading  Foundry  Company,  limited,  en- 
counters no  opened  street  or  avenue.  The 
several  ralh-oads  occupy  and  obliterate,  tn 
this  neighborhood,  what  was  formwly  known 
as  the  'River  Road.'  It  appears  that  de- 
fendants' railroad  was  constructed  there  al- 
most twenty  years  ago,  and  the  plaintUTs 
railroad  about  eight  years  ago.  The  grade 
crossing,  as  sought  tat  and  as  now  existing, 
occupies  mainly  the  junction  of  Pike  street 
with  what  was  the  River  road,  but  said  Pike 
street  remains  unopened,  and  is  only  indi- 
cated on  the  topographical  survey  of  the  dty. 

"At  the  previous  consideration  of  this  case, 
no  evidence  was  submitted  to  your  master 
touching  that  which  is  now  made  an  im- 
portant feature  of  the  controversy,  namely, 
the  right  of  plaintiff  company  to  cross  (»  oc- 
cupy the  city  streets  in  the  territory  covoed 
by  these  branches.  There  is  no  testimony  as 
to  the  consent  or  refusal  of  consent  by  <dtj 
coundls.  In  the  examines  notes  of  testi- 
mony laid  before  your  master,  and  thraefore 
the  previous  report  is  silent  upon  the  sub- 
ject It  was  toe  that  reason  that  your  mas- 
ter declined  to  oonslda^  the  legal  side  of  the 
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qnestlcm,  when  requested  by  defendants' 
coana^  to  do  so.  Tbe  same  counsel  has  now 
made  the  offer  of  testimony  heretofore  r^ 
dted  with  plalntifTs  obJectlcHis,  whldi  offer 
to  designed  to  formally  Introduce  the  qnes- 
tion  for  adjudication.  Whether  this  offer 
can  be  received  now,  and  by  one  whose  office 
is  only  that  of  master,  and  whether  it  can 
properly  be  the  basis  of  findings  of  fact  or 
of  a  final  decree,  are  serious  points  to  be  well 
considtfed  hereafter.  But,  Inasmuch  as  the 
report  Is  mainly  referred  back  In  this  con- 
nection, and  the  court,  in  Its  (pinion  of  ref- 
erence, expressly  points  your  master  to  the 
records  of  the  interlocutory  proceedings  In 
this  case,  the  master  is  Justified  in  stating 
that  he  does  find  ui>on  the  records  filed  In 
this  case  an  answer  made  by  defendants  to 
plaintiff's  petition  for  leave  to  renew  motion 
for  injunction,  etc.,  In  which  the  defendants 
deny  the  right  of  plaintiff  to  construct  these 
branches,  and  aver,  by  way  of  reascm,  that 
the  consent  of  the  councils  of  the  city  for 
plaintiff  to  occupy  the  said  streets  has  not 
be^i  obtained,  but  that,  on  the  contrary,  the 
said  councils  have  expressly  refused  such 
privilege,  and,  further,  that  to  thto  answa* 
are  aimexed  certified  copies  of  the  files  of 
select  and  common  councils,  certified  by  the 
dty  cl«:k,  manifesting  the  withholding  of 
such  leave.  Whether  any  other  proceedings 
•wae  ever  had  In  councils  does  not  appefir. 
Plaintiff  company  claims  to  have  the  necesr 
sary  consult,  but  this  to  all  your  master  has 
befwe  him,  ocpressly  relating  to  the  subject. 

"Having  noticed  so  much  of  the  record. 
It  is  but  talr  to  heed  the  plaintiff's  request, 
and  to  mention  that,  notwithstanding  the 
answer  thus  made  by  defendants,  the  court, 
although  refusing  to  award  a  prdlmlnaiy  in- 
junction, as  prayed  for,  allowed  the  plain- 
tiffs to  construct  a  tempcvary  crossing  for 
construction  piu-poses  In  building  the  said 
branches,  thus  recognizing  the  right  to  build 
the  branches.  This  order  has  not  been  in- 
terfered with  by  the  supreme  court  In  the 
appeal  taken  thereto  to  No.  179,  July  term, 
1892.  The  testimony  before  your  master  dis- 
closes that  the  plaintiff  completdy  constructed 
these  branches  In  the  summer  of  1891  at  an 
expense  of  about  $11,000,  or  a  total,  including 
the  cost  of  crossing,  of  $11,247.S0,  and  pa- 
pers filed  with  the  records  of  the  case  indi- 
cate an  occasional  use,  under  leave  of  the 
court,  of  the  crossing  and  branches,  for  the 
transportation  of  the  property  of  third  jfttx- 
ties. 

"Defendants,  in  thetr  answ»,  aver  that 
the  grade  crossing,  as  proposed,  will  hinder 
and  delay  the  defendants  In  their  movement 
of  traffic,  and  will  work  Irreparable  Injury 
to  tiiem.'  *  They  do  not  aver,  nor  have  they 
produced  any  testimony  to  show,  that  any 
lnjiu7  will  result  to  them  by  reason  of  the 
occupancy  by  plaintiff  of  the  dty  streets, 
nor  do  they  show  any  complaint  on  the  part 
of  the  officers  of  the  commonwealth,  the 
municipality,  or  the  publlb** 


Following  are  the  opinion  and  decree  (Er- 
mentrout,  P.  J.): 

"It  was  deemed  advisable,  after  argument 
and  examination  of  this  cause,  to  refer  the 
report  of  the  master  back  for  further  ex- 
amination and'  report  Upon  some  of  the 
disputed  points  the  master  heard  testimony, 
although  he  considered  that,  under  a  strict 
Interpretation  of  the  reference  back,  and  the 
duties  of  his  appointment,  he  was  preduded 
from  so  doing.  In  order  that  there  may  be 
no  misunderstanding  on  this  point,  the 
course  of  the  master,  in  the  taking  of  the 
additional  testimony  and  reporting  It  to  the 
court,  is  approved;  and,  for  the  purpose  of 
this  cause,  the  additional  testimony  so  taken 
will  be  considered  in  its  disposition.  We 
have  also  been  aided  by  further  argument, 
and,  in  company  with  the  master,  proceeded 
upon  the  grounds,  for  the  purpose  of  in- 
specting the  locality  where  the  grade  cross- 
ing is  sought  to  be  established. 

"The  master  fell  'iuto  error,  through  Inad- 
vertence, In  stating  Exeter  street  Is  an  'open 
street,  crossed  by  the  branch  in  proceeding 
northward  to  the  National  Bolt,  Nut  &  Rivet 
Works.'  An  inspection  of  the  record  of  the 
court  of  quarter  sessions  (No.  4,  June  ses- 
sions, 1891)  shows  that  Exeter  street  was 
opened  on  the  16th  of  September,  1891,  but 
only  to  a  point  on  the  east  side  of  the  rail- 
road, and  not  covering  the  tracks  of  the  rail- 
road;  and  by  proceedings  (No.  3,  December 
sessions,  1891)  instituted  December  16,  1891, 
confirmed  March  24,  1892  (beg;un  on  the  er- 
roneous suppositi(Hi  that  this  portion  of  Ex- 
eter covered  by  tracks  had  been  oi>ened), 
the  portion  so  covered  was  expressly  vacat- 
ed. After  a  careful  examination  of  the 
locality  and  the  master's  report,  we  have 
determined  to  confirm  his  report  Tbe  sup- 
plementary report  and  his  first  report  pre- 
sent the  controversy  In  the  fullest  manner.. 
From  an  ezamlnaltton  of  the  testimony,  aid- 
ed by  an  Inspection  upon  the  grounds,  we 
will  adopt  his  conclusion  that  It  ia  not  rea- 
sonably practicable  to  avoid  a  grade  cross- 
ing. The  reports  are  so  full,  and  contain. 
In  the  main,  so  satisfactory  a  discussion  of 
the  evidence  upon  which  his  findings  of  fact 
are  based,  that  we  deem  It  unnecessary  to 
review  his  action  in  detalL 

"And  now,  September  1,  1893,  this  cause 
came  on  to  be  heard  at  this  term  and  was 
argued  by  counsd,  and  thereupon,  upon  con- 
sideration thereof.  It  Is  wdered,  adjudged, 
and  decreed  as  follows,  viz.:  First.  That 
tbe  crossing  now  constructed  at  grade,  as  in- 
dicated by  the  draft  submitted,  filed  with, 
and  attached  to  the  master's  report,  remain 
free  from  defendant's  Interference,  for  the 
use  and  purposes  of  the  plaintiff,  and  that 
plaintiff  be  required  to  maintain  the  same  in 
constant,  first-dass  order  and  condition,  and 
also  that  the  trees  and  brushes  which  now 
obstruct  the  view  In  the  vicinity  of  the 
trades  and  crossing  be  removed.  Second. 
That  distant  switch  semaphore  signals  be 
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forthwith  constructed  by  {daintlff,  to  be 
operated  In  connection  with  said  crossing,  so 
as  to  give  notice  of  danger  at  a  distance  of 
not  less  than  one  thousand  feet  both  to  the 
northward  and  southward  from  the  cross- 
ing, each  time  before  adjusting  the  crossing 
tracks  for  use  and  occupancy  of  the  same, 
with  locomotives  or  cars,  and  that  paid  con- 
trivances be  kept  by  plaintiff  in  constant, 
flrst-class  working  condition.  Third.  That 
plointiS's  use  and  occupancy  of  said  cross- 
ing be  restricted  to  four  times  in  each  twen- 
ty-four hours,  and  that  the  time  of  occupancy, 
In  the  aggregate.  In  each  twenty-four  hours, 
shall  not  exceed  twelve  minutes;  and,  fur- 
ther, that  the  passing  and  repassing  ovm' 
the  same  shall  only  occur  at  periods  not  less 
than  twenty  minutes  after,  nor  ten  minutes 
before,  the  schedule  time  of  defendants' 
trains  at  that  point,  and  likewise  at  the 
same  period  of  time,  from  the  times  of  the 
passing  of  any  special  train  on  defendants' 
railroad,  of  which  defendants  shall  have 
given  plaintiff  notice.  Fourth.  Should  It  be- 
come necessary,  in  order  to  accommodate  in- 
creased traffic,  for  plaintiff  to  use  the  said 
crossing  more,  In  any  respect,  than  as  re- 
stricted in  the  foregoing  paragraph,  such  In- 
creased use  shall  be  permitted,  so  that  the 
use  and  occupancy  of  said  crossing  shall  be 
limited  so  as  not  to  occur  more  than  eight 
times  In  each  twenty-fou,r  hours,  the  aggre- 
gate time  occupied  in  crossing  in  each  twen- 
ty-four hours  not  to  exceed  twenty-four  min- 
utes, and  the  times  of  passing  to  be  adjusted 
to  the  times  of  defendants'  trains  at  that 
point,  as  specified  in  the  foregoing  para- 
graph. In  case,  however,  that  the  plaintiff 
company  shall  avail  Itself  of  the  privilege 
granted  in  this  paragraph  (No.  4),  then  it 
shall  fcH-thwlth  erect  and  maintain,  in  an 
adequate  manner,  in  flrst-class  working  con- 
dition, the  system  known  as  the  'interlock- 
'  Ing;'  with  distant  signals  and  derailing 
switches,  and  shall  erect  a  tower  In  connec- 
tion therewith,  to  be  occupied  by  an  attend- 
ant, whose  sole  d,uty  it  shall  be  to  operate 
the  same  tor  the  avoidance  of  danger  and 
accident  at  said  crossing.  Fifth.  That  the 
costs  of  this  proceeding  be  paid  by  the  plain- 
tiff." 

Philip  S.  Zieber  and  Baer  &  Snyder,  tot 
appdlants.    Cyrus  G.  Derr,  for  appellee. 

PEiR  CURIAM.  It  is  unnecessary  to  refer 
in  detail  to  the  facts  of  this  case.  They  are 
fully  set  forth  in  the  reports  of  the  master 
And  opinion  of  the  court  below.  The  pur- 
poses of  the  bill  were  to  determine  plaintiff 
company's  right  to  a  grade  crossing  over  de- 
fendant company's  tracks,  and  to  regulate 
the  exercise  of  that  right,  and  in  the  mean 
time  to  restrain  defendant  from  interfering 
with  the  construction  of  said  crossing.  The 
questions  involved  depended  largely  on  facts 
and  circumstances  which  to  some  extent  are 
peculiar  to  the  case:    and  they  appear  to 


have  received  the  careful  consideration  of 
both  the  learned  master  and  the  court  be- 
low. The  first  four  and  sixth  specifications, 
respectively,  charge  error  In  not  sustaining 
exceptions  to  the  master's  report  and  sup- 
plemental report.  The  remaining  specifica- 
tions complain  of  (1)  the  following  portion  of 
clause  "first"  of  the  decree:  "Ttiat  the  cross- 
ing now  constructed  at  grades  as  indicated 
by  the  draft  submitted,  filed  with  and  at- 
tached to  the  master's  report,  remain  free 
from  defendant's  interference  for  the  use 
and  purposes  of  the  plaintiff,"— And  (2)  the 
refusal  of  the  court  to  dismiss  the  bilL  The 
residue  of  the  decree,  providing  for  the 
maintenance  of  said  crossing  regulating  the 
time  and  mannor  of  using  the  same,  etc.  Is 
not  the  subject  of  complaint,  except  in  so 
far  as  it  may  be  embraced  In  the  general  as- 
signment of  error  to  the  refusal  of  the  court 
to  dismiss  the  bill.  An  examination  of  the 
record,  with  special  reference  to  the  several 
questions  involved  in  the  specifications  above 
referred  to,  has  failed  to  convince  us  that 
either  of  said  exceptions  to  the  master's  re- 
port should  have  been  sustained,  or  that 
there  is  any  error  in  that  portion  of  the  de- 
cree above  quoted.  Farther  discussion  of 
the  questions  so  fully  and  carefully  consid- 
ered and  disposed  of  by  the  learned  Jadge  of 
the  common  pleas  would  serve  no  useful 
purpose.  The  tacts  found  by  the  master 
and  approved  by  the  court  are  sufficient  to 
sustain  the  decree.  We  find  nothing  In  the 
record  that  requires  its  reversal.  Decree  af- 
firmed and  appeal  dismissed,  with  costs  to 
be  paid  by  appellant 


(SI  M.  J.  a  380) 

AMOS  H.  VAN  HORN,  Limited,  v.  OOOGAN 
et  al. 

(Court  of  Chancery  of  New  Jersey.    March  26, 
1894.) 

Trade-Names— Restrainino  WhONGrui,  Uss. 

1.  One  trader  has  no  right  to  use  a  name^  a 
mark,  letters,  or  other  indicia  by  which  he  may 
induce  purchasers  to  believe  that  the  goods  he 
is  selling  are  the  goods  of  a  rival  trader. 

2.  Where  one  trader  is  attempting  to  palm 
off  his  goods  as  the  goods  of  ills  rival,  it  la  not 
necessary  that  the  injured  trader  should  show, 
in  order  to  entitle  himself  to  relief,  that  he 
has  an  exclusive  property  in  the  name  by 
which  Itis  goods  are  distinguished  on  the  mar- 
ket, for  equity  will  restrain  the  use  of  any  imi- 
tative device  by  which  one  trader  attempts  to 
beguile  the  public  into  buying  bis  goods  as 
those  of  his  rival. 

3.  The  law  governing  the  tights  of  rival 
traders  is  founded  on  honesty,  and  designed  to 
rebuke  and  suppress  fraud.  Hence,  if  it  ap- 
pears that  he  wno  asks  protection  against  the 
fraud  of  his  rival  is  himself  defrauding  oth- 
era,  no  protection  can  be  extended -to  bim. 

(Syllabus  by  the  Court.) 

Bill  by  the  Amos  H.  Van  Horn,  Limited, 
a  corporation,  against  ifominidc  Coogan  and 
another,  for  an  injunction.  Heard  on  plead- 
ings, affidavits,  and  depositions  taken  pnrsu 
ant  to  order  of  court     Writ  granted. 
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Rob«^  H.  McCarter,  for  oompIainanL    Ab- 
ner  KaUsch,  for  dtfendants. 

VAN  FLEET,  V.  O.  This  Is  an  appUcatlon 
for  an  Injunction  to  prevent  the  defendants 
troia  frandnlcntlj-  competlnK  In  business  with 
the  complainant  The  complainant  is  a  cor- 
poration, and  has  succeeded  to  the  bnsiness, 
business  reputation,  and  good  will  of  Amos 
H.  Van  Horn.  Mr.  Van  Horn  is  its  presi- 
dent For  more  than  30  years*  prior  to  the 
complainant's  organization,  Mr.  Van  Horn 
had  carried  on  bnsiness  in  Newark  as  a 
dealer  in  household  goods,  and  bad  estab- 
lished a  large  and  lucratire  trade.  Among 
the  articles  which  be  sold  for  two  or  three 
years  prior  to  the  time  when  he  transferred 
his  bnsiness  to  the  complainant  was  a  cook- 
ing stove  or  range,  called  "Portland,"  which 
was  made  for  him  alone,  and  sold  by  the 
manufacturer  to  no  other  dealer  in  Newark. 
In  consequence  of  extensive  advertising,  and 
its  qualities,  this  stove  became  well  and  far 
Torably  known  in  the  Newark  market  and 
a  large  number  were  sold  at  a  handsome 
profit  For  the  year  preceding  the  com- 
mencement  of  this  suit,  the  complainant  sold 
over  500.  Until  the  defendants  put  their 
stove  on  the  market,  no  dealer  in  Newark, 
except  the  complainant  and  its  predecessor 
in  Its  business,  had,  for  some  years,  dealt 
in  a  cooking  stove  known  on  the  market  by 
the  name  "Portland."  The  complainant  and 
defendants  -  are  rivals  in  business.  Their 
places  of  business  are  on  the  same  side  of 
the  same  street,  with  but  one  building  inter- 
vening; the  street  number  of  the  complain- 
ant being  73,  and  that  of  the  defendants 
being  77.  A  few  days  tiefore  the  bill  in  this 
case  was  filed,  the  defendants  commenced 
selling  at  their  store  a  cooldng  stove  which 
they  had  caused  to  be  named  "Portland," 
and  which  is  quite  similar  in  appearance  to 
the  stove  of  the  complainant,  but  which  had 
been  previously  sold  on  the  market  as  the 
"Columbian  Dandy."  The  defendants  under- 
sold the  complainant,  and,  when  they  com- 
menced the  competition  of  which  the  com- 
plainant complains,  they  advertised  their 
stove  by  hanging  placards  and  signs  In  front 
of  their  store  containing  these  words:  "Fa>- 
mons  Portland."  "Famous  Portland  Range 
Beidaced.  Has  No  Bqoal."  They  bad  pre- 
viously hung  ont  signs  in  Iraut  of  their  store 
with. the  nomber  73  on  thorn.  The  complain- 
ant Insists  that  -they  did  this  for  the  purpose 
of  deceitfully  'inrlng  purchasers  wbo  were 
looking  for  its  store  Into  theirs.  The  special 
protection  for  which  complainant  asks  is  that 
the  defendants  may  be  restrained  from  mak- 
ing any  use  of  the  name  "Portland"  which 
will  enable  them  to  palm  ofT  their  stove  on 
purchasers  as  the  stove  of  the  complainant 
-  The  legal'  principles  which  must  govern  the 
decision  of  this  case  are  well  established  and 
familiar.  The  law  not  only  allows,  but  en- 
coarages,  fair,  open,  and  honest  competition; 
bat  while  It  demands  that  the  markets  shall 


be  open  and  free  to  aU  dealers,  and  that 
each  shaU  enjoy  the  utmost  freedom  in 
competing,  by  fair  and  honest  means,  with 
his  rivals,  It  absolutely  Interdicts  each  fTom 
taking  a  fraudulent  advantage  of  bis  ri- 
vals, by  dealing  tmder  false  colors,  and  sell- 
ing his  goods  as  those  of  his  rival,  and  tbns 
cheating  the  pnbllc  and  defrauding  his  ri- 
val. In  the  words  of  Mr.  Justice  Knapp: 
"Rlvaliy  of  that  Idnd  Is  not  fair  competition. 
It  Is  closer  aldn  to  piracy."  Tobacco  Manu- 
factory V.  Commerce,  45  N.  J,  Law,  18,  24. 
As  declared  by  Liord  KIngsdown  in  Leather- 
Cloth  Co.  V.  American  Leather-Cloth  Co.,  11 
H.  L.  Cas.  623,  538:  "The  fundamental  rule 
is  that  one  man  has  no  right  to  put  off  his 
goods  for  sale  as  the  goods  of  a  rival  trader, 
and  he  cannot,  therefore,  be  allowed  to  use 
names,  marks,  letters,  or  other  Indicia  by 
which  he  may  induce  purchasers  to  believe 
that  the  goods  he  is  selling  are  the  same 
goods  sold  by  a  rival  trader."  This  Is,  in 
substance,  thef  rule  laid  down  by  I/nrd  Laag- 
dale  in  Perry  v.  Truefltt,  6  Beav.  66,  and 
which  has  been  generally  adopted  by  the 
courts  as  a  correct  exposition  of  the  law. 

But  It  is  contended  that  a  geographical 
name,  like  "Portland,"  cannot  be  a  trade- 
mark, nor  be  so  used  as  to  give  the  dealer 
who  first  adopts  it  an  exclusive  property  in 
it  This,  I  think,  may  be  conceded,  without 
impairing  in  the  slightest  degree  the  com- 
plainant's right  to  the  protection  it  asks;  for, 
as  was  said,  in  substance,  by  Lord  Langdale, 
in  the  case  Just  dted,  the  question.  In  cases 
like  this,  is  not  whether  the  complainant  has 
a  property  in  the  name  by  which  his  goods 
are  distinguished  In  the  market;  but,  on  the 
contrary,  the  pertinent  Inquiry  Is,  has  the 
defendant  a  right  to  use  the  name  by  which 
the  complainant's  goods  are  known,  for  the 
purposes  of  deception,  and  in  order  to  at- 
tract to  himself  that  custom  which,  witbout 
the  improper  use  of  such  name,  would  have 
flowed  to  the  complainant?  And  the  an- 
swer to  the  inquiry  is  that  the  defendant  has 
no  such  right.  The  supreme  court  of  the 
United  States,  In  Coats  v.  Thread  Co.,  140 
U.  S.  662,  666,  IS  Sup.  Ot  966.,  recenUy  said, 
speaking  by  Mr.  Justice  Brown,  that  thwe 
can  be  no  question  as  to  the  soundness  of 
the  proposition  that.  Irrespective  of  the  tech- 
nical question  of  trade-mark,  one  trader  has 
no  right  to  dress  up  his  goods  in  such  man- 
ner as  to  deceive  an  Intending  purchaser,  and 
induce  him  to  believe  he  is  buying  the  goods 
of  a  rival  trader.  "Rival  manufacturers  may 
lawfully  compete  for  the  patronage  of  the 
public  in  the  price  and  qnallty  of  their  goods. 
In  the  beauty  and  tast^olBess  of  their  in- 
dosing  packages,  in  the  actmt  of  thebr  ad- 
vertising, and  in  the  employment  of  agents; 
but  they  have  no  right  by  Imitative  devices, 
to  beguile  the  public  into  buying  their  wares 
under  the  impression  the^  are  buying  those 
of  their  rivals."  Chief  Justice  Fuller  had  in 
the  prior  case  of  Lawrence  Manuf  g  Co.  v. 
Tennessee  Maouf'g  Co.,  138  U.  S.  537.  6*0, 
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11  Sup.  Ot.  396,  announced  the  same  doctrine; 
and,  In  stating  the  grounds  upon  which  it 
rested,  he  cited  with  approval  the  views  ex- 
pressed by  Mr.  Justice  Bradley  In  Nail  Oo. 
V.  Bennett,  43  Fed.  800.  The  complainant, 
in  the  case  Just  mentioned,  alleged  that  it 
had  been  engaged  for  some  years  In  making 
and  selling  bronzed  horseshoe  nails;  that  the 
bronzing  of  its  nails  constituted  a  trade- 
mark; and  tliat  the  defendants  had  recently 
bronzed  the  nails  which  they  sold  in  imita- 
tion of  the  complainants,  and  were  by  this 
means  enabled  to  palm  ott  their  nails  on  the 
public  as  the  nails  of  the  complainant  The 
complainant  also  alleged  that  purchasers  had 
been  decdved  and  misled  into  buying  the 
nails  of  the  defendants  in  the  belief  that  they 
were  those  of  the  complainant  The  defend- 
ants demurred,  insisting  that  the  complain- 
ant could  not  acquire  a  trade-mark  by  sim- 
ply bronzing  Its  nails.  In  overruling  ttie  de- 
murrer, Judge  Bradley  said:  "Whether  this 
[bronzing  nails]  Is  in  Itself  a  good  trademark 
or  not  it  is  a  style  of  goods  adopted  by  the 
complainant,  which  the  defendants  have  imi- 
tated for  the  purpose  of  deceiving,  and  have 
deceived  the  public  thereby,  and  induced 
them  to  buy  their  goods  as  the  goods  of  the 
complainant  This  is  a  fraud.  •  •  *  The 
allegation  that  the  complainant's  peculiar 
style  of  goods  is  a  trade-mark  may  be  re- 
garded as  a  matter  of  inducement  to  the 
charge  of  fraud.  The  latter  is  the  substan- 
tial charge."  These  auth(»:ities  demonstrate, 
I  think,  that  the  complainant  is  not  bound  to 
show,  as  an  indispensable  prerequisite  to  its 
right  to  relief,  an  exclusive  property  in  the 
name  "Portland,"  but  that  its  right  to  the 
protection  it  asks  must  be  considered  to  be 
fuUy  established  if  it  satisfactorily  appears 
that  the  defendants  have  made  use  of  this 
n^me  as  an  imitative  device  for  the  purposes 
of  deception,— to  beguile  the  public  into  buy- 
ing their  stove  under  the  belief  that  they 
were  buying  the  stove  of  the  complainant. 
That  such  was  the  purpose  of  the  defendants 
is  proved,  I  think,  by  their  own  acts.  It  is 
undisputed  that  they  changed  the  name  of 
their  stove  from  "Columbian  Dandy"  to  the 
name  by  which  the  complainant's  stove  was 
known  in  the  Newark  maiket  and  under 
which  it  had  there  achieved  a  renown,  and 
that  they  then  advertised  their  stove,  by 
signs  and  placards,  as  the  "Famous  Port- 
land Range  Seduced;"  meaning,  obviously 
and  unquestionably,  that  they  were  selling, 
at  a  reduced  price,  a  range  which  had  be- 
come famous  in  the  Newark  market  und«: 
the  name  "Portland."  The  truth,  however, 
appears  to  be  that  until  a  few  weeks  be- 
fore the  commencement  of  this  suit  the  de- 
fendants had  never  sold  a  stove  by  the  name 
of  "Portland,"  and  also  that  when  they 
first  offered  a  stove  for  sale  by  that  name, 
Its  name  had  Just  been  changed,  so  that  when 
they  himg  out  placards,  advertlBlng  their 
stove  as  the  "Famous  Portland  Range,"  the 
fact  was  that  their  stove  was  whoUy  un- 


known by  Its  new  name.  It  was  without 
reputation  or  fame,  and  unknown.  The  only 
stove  then  on  the  market  in  Newark  which 
was  known  by  the  name  "Portland"  was  the 
stove  of  the  complainant  These  facts  will 
bear  but  one  interpretation.  They  show  that 
the  defendants  meant  to  defraud  the  com- 
plainant by  begnUing  the  public  into  buying 
their  stove  under  the  b^ef  that  they  wert 
buying  tiie  stove  of  the  complainant 

But  the  defendants  set  up  another  defense. 
They  recriminate.  They  charge  that  what- 
ever reputation  the  complainant's  stove  ac- 
quired on  the  market  has  beea  established 
by  falsehood  and  deception.  They  allege  that 
the  stove  which  the  complainant  calls  "Port- 
land," and  sells  under  that  name,  is  in  all 
respects  identical  with  a  stove  known  as  the 
"Canopy,"  and  which  has  been  on  the  New- 
ark market  for  a  iMig  time,  and  is  now  wdd 
by  dealers  in  Newark  for  less  money  than 
the  complainant  seUs  its  stove  for.  The 
charge,  it  will  be  perc^ved,  is  that  the  ctnn- 
plainant  is  selling  its  stove  und'ei'  a  false 
name.  There  can  be  no  question  that  a  com- 
plainant who  seeks  Judicial  protection,  in  a 
case  of  this  kind,  must,  to  succeed,  come  into 
court  with  clean  hands  and  a  pure  consctoioe, 
nor  that  it  will  be  the  dnty  of  the  court  to 
refuse  him  protection  against  the  fraud  of 
his  rival,  if  it  aiq)ears  that  he  is  hlms^  com- 
mitting a  fraud  on  the  ptiblic.  No  such  thing 
as  an  exclusive  privilege  to  defraud  the  public 
is  known  to  the  law,  and  no  man  ean  success- 
fully assert  a  right  to  Judicial  protection  for 
profits  derived  from  a  bosiness  carried  on  in 
Budi  mannor  as  to  deceive  and  cheat  the 
public.  The  law  governing  the  rights  of  rival 
traders  is  founded  in  honesty  and  good  sense. 
It  is  not  Intended-  to  protect  fraud,  but  to 
rebuke  and  suppress  it  and  to  promote  hon- 
esty and  fair  dealing:  While  the  cases  so 
declaring  are  numerous,  only  three  will  be 
cited:  Fetridge  v.  Wells,  4  Abb.  Pr.  144; 
Wolfe  V.  Burke,  66  N.  Y.  116;  Medidne  Co. 
V.  Wood,  108  U.  S.  218,  2  Sup.  Ct  43&  The 
branch  of  the  defense  now  under  consid^a- 
tlon  rests  on  these  facts:  That  the  complain- 
ant is  engaged  in  selling  a  stove  which  was 
originally  named  "Canopy,"  but  which,  f<Mr 
some  years  past  the  complainant  and  its 
predecessor  in  business  have  called  "Port- 
land," and  sold  under  that  name,  while  otha* 
dealers  In  Newark  have  sold,  and  are  now 
selling,  the  same  stove,  under  its  origlna] 
name,  for  less  money  than  the  complainant 
does.  If  this  is  assumed  to  be  true,  how 
does  it  show  fraud,  or  furnish  evidence  <tf 
falsehood  or  dec^tion?  There  is  no  law 
fwbidding  a  manufacturer  from  changing  the 
name  of  a  stove  made'by  him,  provided  the 
change  Is  not  made  to  be  used  as  an  imita- 
tive device,  by  which  one  trader  may  sdl  his 
goods  as  those  of  his  rival.  The  proof  shows 
that  the  practice  is  quite  general  among  stove 
manufacturers  to  inake  a  stove  for  a  single 
dealer,  in  one  market,  by  a  certain  name, 
and  to  make  the  same  stove  for  anoth»  deal- 
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er,  In  another  market,  by  a  different  name. 
If  it  had  been  shown  that  there  was  a  store 
on  the  Newark  market,  with  an  established 
reputation,  by  the  name  of  "Portland,"  su- 
perior to  the  stove  called  "Canopy,"  and  that 
the  complainant  bad  been  engaged  in  palming 
off  the  Inferior  store  under  the  name  of  the 
superior)  the  proof  of  deception  would  be  auf- 
flcient  to  disentitle  the  complainant  to  rdlef. 
But  there  is  no  evidence  of  that  kind.  There 
l8  no  store  now  on  the  Newark  market  called 
"Portland,"  and  has  not  been  for  years,  ex- 
cept those  offered  for  mle  by  the  complainant 
and  defendants.  The  Bnckwalter  Stove  Com- 
pany is  the  only  manufacturer  that  makes  the 
■tore  called  "Canopy."  It  also  manufactures 
the  Portland,  sold  by  the  complainant,  and  Is 
under  an  obligation  to  the  complainant  not  to 
make  the  Portland  for  any  other  dealer  in 
Newark.  The  Portland  and  Canopy  are  not 
identical.  They  differ  in  material  respects. 
The  Portland  is  made  with  a  duplex  grate, 
and  the  Canopy  with  a  flat  grate.  The 
weight  of  the  evidence  shows  that  the  for- 
mee  is  better  than  the  latter.  The  Portland 
is  manufactured  with  a  separate  base,  called 
a  "piano"  or  "portable"  base,  on  which  it  is 
set,  and  may  be  lifted  off,  while  the  Canopy 
rests  on  feet,  which  are  driven  w  pushed  into 
clinches  on  its  bottom.  The  Portland  has  a 
receiver  or  pan  into  which  the  ashes  drop, 
and  the  Canopy  has  not.  The  PorOand  is 
made  with  ventilated  doors,  and  the  Canopy 
with  solid  doors.  And  the  Portland  has  a 
.grate  shaker  or  agitator,  and  the  Canopy  has 
not  Some  of  the  most  Important  of  these 
additions  and  improvements  were  made  by 
the  direction  of  the  complainant  Looking 
at  them  In  their  entirety,  it  Is  obvious,  as  I 
think,  that  although  the  Portland  is.  In  its 
body,  constructed  after  patterns  made  for 
the  Canopy,  still  that  the  two  stoves  differ 
so  widely,  in  important  respects,  that  their 
maker  was  fully  Justlfled  in  putting  them  on 
the  market  onder  different  names,  and  that 
In  doing  80  no  wrong  of  any  kind  was  com- 
mitted. In  my  judgment  nothing  has  been 
shown  whidi  disentitles  the  complainant  to 
the  relief  It  asks.  An  injunction  will  be 
IP'anted. 

(5S  N.  J.  B.  ao) 

EALMUS  V.  BALLIN  et  al. 
KANTEOVITCH  et  al.   v.   SAME. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
March  12,  1894.) 

AssiemaMT  iob  Bbnefit  or  Cbbditobs— Riobtb 
OF  Ckeditobs. 

1.  Since  an  assignee  for  the  benefit  of  cred- 
itors may  attack  previous  fraudulent  transfers 
of  property  made  by  his  assignor,  when  such 
property  is  necessary  to  satisfy  the  demands  of 
creditors,  he  owes  a  duty  to  certain  creditors  to 
make  such  an  attack,  and  upon  failure  to  per- 
form  sucli  duty  a  creditor  to  whom  it  is  due  may 
file  a  bill  in  his  own  name  to  avoid  such  trans- 
fers. 

2.  A  creditor  may  thus  supplant  the  as- 
signee, and  assert  his  rights,  when  the  latter. 


by  his  connection  with  the  frand  or  otherwise, 
is  disabled  from  asserting  them,  or  when,  upon 
proper  notice,  he  has  neglected  or  refused  to 
perform  his  duty  in  that  regard. 

3.  A  mere  request  to  take  proceedings  to 
set  aside  transfers  of  the  assignor's  property 
will  be  insufficient  He  must  be  informed  of 
facts  tending  to  show  the  transfers  fraudulent 
and  a  reasonable  ground  for  contest 

4.  If,  upon  request,  the  assignee  declines 
to  act  on  the  ground  that  there  are  no  funds 
to  make  the  contest  it  should  appear,  to  Jus- 
tify a  creditor  in  supplanting  the  assignee  in 
the  litigation,  that  his  excuse  was  false,  or 
that  creditors  had  offered  to  supply  the  neces- 
sary funds  or  indemnify  against  loss. 

5.  The  creditor  who  may  demand  per- 
formance of  the  assignee's  duty,  and  upon  his 
default  may  act,  is  one  who  has  presented  bis 
claim  against  the  assignor  to  the  assignee  in 
the  manner  provided  by  the  statute. 

6.  The  orders  appealed  from  were  made 
upon  affidavits.  Bcld,  that  the  affidavits  did 
not  sufficiently  establish  the  material  allegations 
of  fraud  contained  in  the  bill  to  justify  the  ap- 
pointment of  a  receiver,  and  the  peremptory 
sale  of  the  disputed  property. 

Abbett  and  Lippincott  33.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  conrt  of  chancery;  McOill, 
Chancellor. 

Bill  by  Louis  Ballln  and  others,  as  partners, 
and  others,  against  Hannah  Morris,  Jacob 
Kalmns,  Aleck  Kantrovltcb,  and  others. 
From  three  separate  orders  made  by  Chan- 
cellor McOlU,  defendants  Kalmus,  Kantro 
ritch,  and  others  appeaL    Reversed. 

A.  B.  Seymour  and  Gilbert  Collins,  for  ap- 
pellants. William  P.  Douglass,  for  respond- 
ents. 

MAOIB,  J.  The  bill  In  this  cause  was  filed 
by  Louis  Ballln  and  others,  partners,  in  be- 
half of  themselves  and  other  creditors  of 
Hannah  Mon-is.  It  was  founded  on  an  at- 
tachment sued  out  by  them  in  the  Hudson 
county  circuit  against  her  property.  It 
averred,  among  other  things,  that  Hannah 
Morris  had,  previous  to  the  attachment,  made 
a  bill  of  sale  of  a  stock  of  goods  in  her  store 
to  Jacob  Kalmus,  and  that  he  had  made 
three  chattel  mactgagea  on  the  goods,— one  to 
Aleck  Kantrovltch,  one  to  Leopold  J.  Liber- 
man,  and  one  to  Charles  Flank.  It  charged 
that  the  bill  of  sale  and  mortgages  were  made 
without  consideration,  and  for  the  purpose 
of  defrauding  the  creditors  of  Hannah  Mor- 
ris. The  prayer  was  that  they  should  be  set 
aside,  and  the  property  be'  subjected  to  the 
lien  of  the  attachment,  or  sold  for  the  bene- 
fit of  creditors.  The  bill  further  showed  that 
Hannah  Morris  bad  subsequently  made  an 
assignment  for  the  benefit  of  creditors  to  one 
Lowy,  but  he  was  not  made  a  party.  Kal- 
mus and  the  three  mortgagees  were  made 
defendants.  Upon  the  bill,  with  affidavits 
annexed,  being  filed,  an  order  to  show  cause 
was  made,  returnable  December  27,  1892, 
and  a  restraining  order.  On  December  27, 
1892,  another  order  was  made,  permitting 
respondents  to  amend  their  bill  by  striking 
out  all  the  charges  respecting  the  attachment 
(which   had  then  been   dissolved),   and  by 
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addlos  a  more  particular  statement  of  the 
assignment  for  ibe  benefit  of  creditors,  an 
averment  that  the  assignee  had  been  request- 
ed to  take  proceedings  to  set  aside  the  bill 
of  sale  and  mortgages,  and  that  be  bad  re- 
fosed,  and  an  additional  prayer  for  a  declara- 
tory decree  that  the  title  of  the  goods  passed 
under  the  assignment  to  the  assignee.  It 
further  permitted  respondents  to  make  the 
assignee  a  party  defendant,  and  continued 
the  order  to  show  cause  to  January  3,  1893. 
It  also  appointed  a  receiver  of  the  goods,  and 
directed  him  to  dispose  of  them  in  the  usual 
course  of  business  at  retail.  The  order  to 
show  cause  was  brought  to  hearing  on  Jan- 
uary 3,  1883,  upon  the  bill  and  the  annexed 
affidavits  and  counter  affidavits  and  exhibits. 
The  order  was  made  absolute,  and  the  re- 
ceiver continued.  On  January  12,  1893,  uprai 
a  report  of  the  receiver  that  the  business 
was  unprofitable,  and  no  Insurance  could  be 
obtained  upon  the  stock  of  goods,  an  order 
was  made  dlrecbng  him  to  sell  the  stock  as 
a  whole.  Kalmus  has  appealed  from  the 
orders  of  December  27,  1892,  and  of  Janu- 
ary 3  and  January  12,  1893.  Kantrovitch 
and  the  other  mortgagees  have  appealed  from 
the  two  last-mentioned  orders.  All  the  ap- 
peals were  argued  together. 

It  is  first  contended  that,  if  It  be  assumed 
that  respondents  had  a  status  to  question 
the  transactions  which  the  bills  sought  to 
avoid,  the  allegations  material  to  the  relief 
prayed  for  were  not  so  established  by  the 
affidavits  as  to  Justify'  the  OTders  seizing  ttie 
disputed  property  and  disposing  of  it  by  the 
receiver.  The  propriety  of  these  orders  must 
be  determined  upon  a  consideration  of  the 
affidavits  then  before  the  coxirt  below.  A 
review  in  detail  of  the  affidavits  will  serve 
no  useful  purpose)  and  it  will  be  sufficient 
to  indicate  the  conclusions  reached.  In  re- 
spect to  the  bill  of  sale,  the  charge  is  that 
it  was  without  consideration,  and  designed 
to  defraud  creditors.  As  to  itis  consideration, 
unless  the  counter  affidavits  are  rejected  as 
unworthy  of  credit,  for  wlilch  I  can  find  no 
reason,  it  clearly  appeared  that  the  transfer 
to  Kalmus  was  for  a  consideration  of  $6,000, 
which  was  no  less  effective  because  it  was 
partly  paid  by  a  release  of  Hannah  Morris 
from  a  debt  due  to  him  for  borrowed  money, 
and  by  the  assimiptlon  of  the  payment  of 
her  note,  which  he  had  indorsed  for  her 
accommodation,  and  which  was  then  held  by 
a  bank  which,  had  discounted  It,  and  partly 
by  his  undertaking  to  assume  debts  which  she 
owed  to  Kantrovitch,  Liberman,  and  flank 
for  borrowed  money,  and  to  pay  her  note 
which  Kantrovitch  had  Indorsed  for  her  ac- 
commodation, and  which  was  also  held  by  a 
bank  which  had  discounted  it  Kor  do  the  affi- 
davits show  any  such  Inadequacy  of  consider- 
ation as  to  justify  an  Inference  of  fraud. 
Nor  can  there  be  discovered  therefrom  any 
ground  for  holding  that  the  transfer  was 
made  to  hinder,  delay,  or  defraud  oreditors 
within  the  prohibition  Of  our  statute.    If  the 


affidavits  Justify  an  Inference  that  Hannah 
Morris  made  the  transfer  with  that  intuit, 
it  will  not  t>e  sufficient  to  sustain  this  allega- 
tion of  the  bill.  It  must  also  appear  that 
Kalmus  participated  in  the  fraudulent  Intent, 
or  knew  at  the  time  of  facts  and  circum- 
stances from  which  such  Intent  was  a  natural 
and  legal  inference.  Tantiuu  v.  Green,  21 
N.  J.  Eq.  364.  It  is  true  that  the  effect  of 
the  transfer  is  to  prefer  creditors,  but,  in 
the  absence  of  the  restrictions  of  bankrupt 
or  Insolvent  laws,  debtors  may  prefer  credit- 
ors, and  the  latter  may  accept  preferences 
without  fraud.  In  respect  to  Kalmus,  the 
orders  of  January  3d  and  12tfa  were  made 
without  sufficient  proof,  and  should  be  re- 
versed. As  to  the  ctiattel  mortgages,  appel- 
lants' case  is  still  stronger.  The  affidavits 
annexed  to  the  bill  showed  no  fact  from 
which  any  Inference  that  they  were  without 
consideration,  or  made  to  defraud  creditors, 
could  be  drawn.  The  counter  affidavits  estab- 
lish that  they  were  given  by  Kalmus  to  secure 
his  notes  made  In  piursuance  of  his  agree- 
ment with  TTnTinnh  Morris,  and  substituted 
for  her  obligations  held  by  the  mortgagees. 
The  consideration  of  the  mortgages  was  thus 
established,  and  there  was  nothing  to  Justify 
evoi  a  suspicion  that  the  mortgagees  con- 
spired to  defraud  the  other  creditors  of  their 
debtor.  Upon  their  appeal  there  should  be 
a  reversal  of  the  same  orders. 

It  is  next  contended  that  respondents  had 
no  status  to  maintain  the  action  and  file  the 
amended  bill.  This  contention  is  applica- 
ble to  the  ordo?  already  considered,  but  par- 
ticularly to  the  order  of  December  27thr 
which  permitted  the  amendment  By  such 
amendment  the  whole  scope  and  purpose  of 
the  bill  was  altered.  From  a  bill  to  en- 
force the  lien  of  an  attachment.  Interfered 
with  by  alleged  fraudulent  transfers,  it  be- 
came a  bill  by  particular  creditors  to  estab- 
lish the  rights  of  an  assignee  for  the  bene- 
fit of  creditors  upon  such  property  as  against 
such  transfers.  It  was  conceded  in  argu- 
ment that  the  duty  to  attack  fraudulent 
transfers  of  the  assignor's  property  primari- 
ly devolves  on  the  assignee.  In  general,  be 
cannot  be  supplanted  In  the  performance  of 
that  duty,  unless  it  is  one  which,  from  th«^ 
circumstances,  he  cannot  properly  perform, 
or  which  he  will  not  perform.  If  there  are 
no  circumstances  showing  disability  or  in- 
tention not  to  discharge  his  duty,  the  proper 
course  Is  for  a  creditor  to  whom  he  owes 
the  duty  to  give  him  notice  to  perform  it. 
Then,  if  he  refuses  or  neglects  to  do  so,  the 
creditor  may  become  an  actor  In  a  suit  for 
the  relief  he  thinks  should  be  afforded.  Le 
Gendre  v.  Goodridge,  40  N.  J.  Eq.  419,  19 
Aa  543;  White  v.  Davis,  48  N.  J.  Eq.  22, 
21  Atl.  187;  Id.,  49  N.  J.  Eq.  567,  25  Att.  93a 
There  was  nothing  In  the  bill  or  affidavits 
to  Indicate  that  Lowy,  the  assignee,  was  dis- 
abled from  attacking  the  transactions  wiiich 
the  bUl  seeks  to  avoid.  All  that  was.  before 
the  <^Urt  to  Indidatji  his  refusal  or  neglect 
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to  perform  a  dutj*  In  tliat  regard  ia  contain- 
ed In  an  aflBdaTit  of  the  B(diclt»r.  He  tes- 
tifies that,  on  a  day  not  specified,  he  applied 
to  the  assignee  to  take  proceedings  to  bare 
the  bill  of  sale  and  mortgages  set  aside  as 
fraudulent,  and  that  the  assignee  refused  to 
comply  tvlth  his  request,  alleging  as  an  ex- 
cuse lack  of  funds  to  make  such  a  contest. 
This  affidavit  does  not  establish  neglect  or 
refusal  on  the  pert  of  the  assignee.  In  the 
first  place,  It  does  not  appear  that  be  knew 
or  was  Informed  of  any  facts  tending  to 
show  that  the  blQ  of  sale  and  mwtgages 
were  fraudulent,  or  that  there  was  reason- 
able ground  for  a  contest  respecting  them. 
It  cannot  be  said  that  he  neglected  a  duty 
of  which  he  is  not  shown  to  have  been 
aware.  In  the  next  place,  the  assignee  was 
not  boond  to  entw  on  such  a  contest  at  his 
own  expense.  He  based  his  refusal  on  that 
ground,  and  such  refusal  was  not  wrongfol, 
unless  it  is  made  to  appear  that  his  excuse 
was  false,  or  that  the  creditor  who  applied 
to  him  offered  in  good  faith  to  supply  the 
necessary  funds,  or  to  indemnify  him  against 
loss. 

It  is  further  contended  that  an  application 
to  an  assignee  in  a  case  of  this  sort  can  only 
be  made  by  creditors  to  whom  he  bears  a 
relation  whicb  Imposes  upon  him  a  duty  In 
respect  to  them,  and  that  respondents  are 
not  such  creditors.  This  contention  is  ap- 
plicable to  all  the  orders,  for  it  Involves  the 
right  of  respondents  to  intervene  tn  case  of 
hU  refusing  their  request,  and  to  maintain 
.such  a  bill.  The  bill  does  not  show  that  re- 
spondents had  obtained  Judgment  against 
Hannah  Morris  upon  th^  dalnis,  or  that 
they  had  presented  their  claims  to  the  as- 
signee under  oath  or  affirmation,  as  required 
by  secticm  3  of  the  aaslgnnlent  act  (Revision, 
p.  87).  It  was  conceded  In  argument  that, 
when  amended,  the  bill  was  one  filed  by 
general  creditors,  whose  claims  had  not  been 
ascertained  and  fixed  by  Judgment,  and  had 
not  been  presented  to  the  assignee,  so  as  to 
entitle  the  claimants  to  share  in  the  assets 
of  the  debtor  when  distributed  by  the  as- 
signee; and  it  is  in  the  capacity  of  general 
creditors  that  respondents  claim  the  right 
to  compel  the  assignee  to  attack  the  alleged 
fraudulent  transfers,  and,  upon  his  refusal, 
to  attack  them  themselves.  The  general  rule 
settled  in  this  state  is  that  creditors  only  ac- 
qnfre  a  status  to  chaUenge  a  fraudulent 
transfer  of  property  by  their  debtor  by  hav- 
ing first  obtained  a  Judgment  or  other  Hen, 
which,  bnt  for  the  transfer,  would  affect  the 
prop^ty.  Debts  which  are  made  liens  by 
statute  confer  such  status  upon  the  creditor. 
Haston  r.  Castner,  81  N.  J.  Bq.  697;  But- 
ton Co.  V.  Splelmann,  60  K.  3.  Eq.  120,  24 
AtL  671;  Splelman  v.  Knowles,  50  N.  X  Eq. 
706,  27  Atl.  1088.  Bespondents  do  not  fall 
within  tills  rule,  and  their  right  to  maintain 
this  action  arises,  if  It  exists  at  all,  from  the 
fact  that  their  debtor  has  made  the  asslgn- 
meat  for  the  benefit  of  creditors.    The  right 


of  nn  assignee  for  the  benefit  of  creditors  to 
attack  a  previous  Iteudulent  transfer  of 
property  by  his  assignor  was  first  discussed 
tn  tills  state  In  the  supreme  ixmrt,  and,  al- 
though the  question  was  not  necessarily  pre- 
sented, Mr.  Justice  Potts  indicated  his  opin- 
ion to  be  that  such  aar  aiaslgnee  could  at- 
tack such  fraudulent  transfers,  and,  because 
he  was  tmstee  for  creditors,  they  eould  com- 
pel him  to  do  so.  Oarretson  v.  Brown,  26 
N.  J.  Law^  425.  The  question  arose  after- 
wards in  the  court  of  chancery,  and  Chancel- 
lor Zabrlskie  held  that  an  assignee  could  not 
attack  the  fraudulent  transfers  of  his  as- 
signor on  the  ground  that  the  latter  could 
not  impeach  the  fraudulent  transactions'  In 
which  he  took  part;  and  was  Incapable  of 
giving  authority  to  another  to  do  so.  Van 
Kenren  v.  McLangbUn,,  21  N.  J.  Eq.  168. 
This  case  was  followed*  by  Vice  Chancellor 
Van  Bleot  In  Plllsbnty  t.  Klngon,  31  N.  J. 
Bq.  619.  The  last-named  case  was  brought  to 
this  court  by  appeal.  The  case  was  one  of 
a  conveyance  of  lands  1^  a  debtor  In  fraud 
of  creditors,  an  assignment  for  the  benefit  of 
creditors  under  whicb  creditors  had  present- 
ed their  claims,  and  the  property  in  the 
bands  of  the  assignee  was  insufficient  to  pay 
such  dalms  in  fulL  The  bill  was  filed  by 
the  assignee  for  the  purpose  of  setting  aside 
the  fraudulent  conveyance.  The  right  of  the 
assignee  to  attack  the  fraudulent  transfer  of 
proi>erty  by  his  assignor  was  thus  In  ques- 
tion, and  It  was  settled  that  he  had  such 
right  This  was  put  on  the  gronnd  that,  al- 
though the  assignee  was  the  grantee  of  one 
of  the  fraud  doers,  yet  he  was  to  be  regarded 
as  the  represoitative  of  creditors  so  far  as  to 
enable  Iilm  to  institute  proceedings  to  set 
aside  such  a  conveyance  when  the  property 
affected  thereby  is  needed  to  satisfy  cred- 
itors. The  assignment  was  declared  to.  cre- 
ate Ipso  facto  a  trust  for  the  benefit  of  cred- 
itors. But  it  was  also  held  that  the  fraud- 
ulent transaction  would  only  be  set  aside  so 
far  as  was  necessary  to  satisfy  the  demands 
of  creditors.  Plllsbury  v.  Klngon,  83  N,  J. 
Eq.  287.  Upon  the  doctrine  thus  settled, 
Iiowy,  the  assignee  in  the'  case  before  us,  be- 
came a  trustee  for  the  benefit  of  creditors, 
and  entitled  to  attack  fraudulent  transfers 
of  property  in  the  interest  of  creditors,  and 
to  the  extent  necessary  to  satisfy  their 
claims;  but  obviously  he  owed  a  duty  in  this 
regard  only  to  the  creditors  with  whom  the 
trust  relation  was  estaUlshed.  He  Is,  no 
doubt,  trustee  for  all  creditors  who  may, 
within  the  prescribed  time,  and  In  the  re- 
quired mode,  present  their  claims,  which 
thus  become,  prima  fade,  ascertained  and 
fixed;  but  until  a  creditor  presents  bis  claim 
he  is  a  stranger  to  the  assignee,  and  cannot 
Impose  on  him  the  burden  of  a  trust  in  his 
favor.  When  a  creditor  presents  his  claim, 
the  trust  rela.tlon  with  the  assignee  comes 
into  existence.  The  assignee  owes  to  such 
a  creditor  a  duty  to  attack,  on  proper  re- 
quest, fraudulent  transfers  of  property  nec- 
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essary  to  satisfy  sacb  dalma.  Upon  the 
neglect  or  refnaal  ot  the  aaaignec  to  comply 
with  gucb  a  requeat,  aucb  a  creditor  acqulrea 
a  Btatna  to  act  In  the  assignee's  stead.  This 
conclusion  Is  not,  as  argued.  In  conflict  'with 
previous  decisions.  In  Hays  ▼.  Doane,  11 N. 
J.  Eq.  84,  the  bill  was  filed  by  a  Judgment 
creditor  to  set  aside  a  fraudulent  assignment 
for  the  benefit  of  creditors,  and  fraudulent 
transactions  by  the  assignees.  The  creditcH; 
had  not  presented  his  claim  to  the  assigneea 
The  relief  finally  granted  was  confined  to 
property  which  the  asrignees  had  Improp- 
erly transferred,  and  the  complainant's  right 
to  such  relief  was  sustained,  not  as  a  gen- 
eral creditor,  but  as  a  creditor  who  had  as- 
certained and  fixed  his  debt  by  a  Judgment 
which  would  entitle  him  to  any  surplus  after 
creditors  who  had  presented  their  claims 
were  satisfied.  In  Davis  v.  White,  48  N.  J. 
Bq.  S67,  25  AtL  &36,  the  bin  was  also  filed 
by  a  Judgment  creditor,  and  its  purpose  was 
to  set  aside  Tarlous  transfers  of  property, 
and  also  an  assignment  for  the  benefit  of 
creditors,  made  by  the  debtor.  In  fraud  of 
creditors.  The  defendants  demurred  to  the 
bill,  and  thereby  admitted  the  fraudulent 
cJbaracter  of  the  transactions.  This  court, 
in  affirming  the  decree  overruling  the  de- 
murrer, approved  the  course  which  Vice 
Ohancellor  Van  Fleet  had  indicated  as  prop- 
er to  be  taken,  which  was,  not  to  set  aside 
the  assignmait,  though  admitted  to  be  fraud- 
ulent as  to  the  complainant;  but  this  ap- 
proval was  expressly  put  on  the  ground  that 
the  assignment  ought  to  be  preserved  for  the 
purpose  of  administering  the  equities  of  all 
the  credltm^  The  result  is  that  respond- 
ents were  not  in  a  relation  of  trust  with  the 
assignee,  and  not  entitled  to  require  him  to 
attack  the  transactions  set  out  in  the  bllL 
Respondents  had,  therefore^  no  status  to  at- 
tack the  transactions.  All  the  orders  must 
therefore  be  reversed. 

▲BBBTT  and  UPPINCOTT.  JJ..  dissent- 
ing. 


(6a  K.  J.  B.  tU) 

OOLLIGNON  V.  COLLIGNON  et  sL 

(Court  of  Chancery  of  New  Jersey.    March  7, 
1884.) 

OAHOELLATIOS  of  MoBTOAOa  B1  IIlBTAKB. 

In  an  action  to  foreclose  a  mortgage 
executed  by  complainant's  husband  and  anoUier, 
and  assigned  to  complainant,  complainant  tes- 
tified that  her  hasband  mutilated  it  witliout  her 
consent,  and  by  mistalce.  The  mortgagors  snb- 
ieqnently  made  an  agreement  reciting  that  the 
mortgage  had  been  mutilated  through  mistake, 
and  declaring  that  no  advantage  would  be 
taken  of  it,  and  thereafter  interest  was  regnlar- 
ly  paid  on  it.  Htid,  that  it  was  valid  as  against 
a  Judgment  creditor  ot  a  subsequent  owner  of 
the  premises  mortgaged,  though  the  agreement 
was  not  recorded,  the  mortgage  never  having 
been  canceled  of  rectwd. 

Bill  t^  Catharine  Colllgnon,  executrix  of 
the  will  ot   Nicholsa    CoUlgnon,    deceased, 


against  Sarah  Colllgnon  and  another.   Decree 
for  comjilalnant 

Winiam  M.  Johnson,  for  complainant 
Sherrerd  Depne^  for  defendants. 

GREEN,  V.  0.  This  bill  is  filed  by  Catha- 
rine Colllgnon,  sole  surviving  executrix  of  tha 
last  will  and  testament  of  Nicholas  CoUlg- 
non, deceased,  late  of  the  county  of  Bergen, 
to  foreclose  two  mortgages,  one  dated  No- 
vember 22,  1884,  made  by  Claudius  O.  Col- 
llgnon upon  certain  property  In  Bergen  coun- 
ty to  secure  the  payment  of  $17,710  on  the 
22d  day  of  November,  ISSti.  with  interest  at 
6  per  cent.  It  is  conceded  that  the  complain- 
ant is  mtltled  to  a  decree  on  this  mortgage. 
Objection  is  raised  by  the  Clinton  Bank,  a 
Judgment  creditor  of  a  subsequent  owner  of 
the  premises,  as  to  the  enforcement  of  an- 
oth»'  mortgage,  given  to  secure  a  bond  of 
Nicholas  Colllgnon  to  one  John  J.  Demareat. 
both  dated  April  4,  1862,  conditioned  to  pay 
$1,000  within  one  year  from  date,  with  inter- 
est at  6  per  cent  This  mortgage  was  made 
by  Nicholas  and  Claudius  O.  Colllgnon  to 
John  J.  Demarest  upoi^  two  tracts  of  land, 
the  first  of  which  was  Included  In  the  first 
tract  described  in  the  complainant's  first- 
mentioned  mortgage.  The  bond  and  mort- 
gage were  assigned  by  Jdbn  J.  Demarest  to 
the  complainant  by  deed  of  assignment  dated 
April  5,  1862,  which  assignment  was  record- 
ed May  22,  1862.  The  blU  aUeges  that  after- 
wai'ds,  by  inadvertoice  and  mistake,  said 
bond  and  mortgage,  although  not  paid  or 
satisfied,  were  mutilated  by  tearing  off  the 
seals  and  part  of  the  signatures.  The  bond 
and  m<Hrtgage  were  presented  In  evidence  I^ 
the  complainant  The  first  purports  to  be  a 
bond  of  Nicholas  Colllgnon  to  John  J.  Dem- 
arest for  the  payment  of  $1,000,  dated 
April  4,  1862,  and  Is  mutilated  by  having  the 
lower  right-hand  portion  of  the  first  page 
torn  off,  destroying  the  seal  and  the  signa- 
ture, except  the  letters  "Nicholas."  The 
mortgage,  which  purports  to  have  been  made 
by  Nicholas  CoUlgnon  and  Claudius  O.  OA- 
Ugnon  to  secure  the  paymoit  of  the  said 
bond,  has  been  slmUarly  mutilated,  leav- 
ing of  the  signature  the  Christian  name 
"Nicholas,"  and  the  letter  "C"  of  the  surname, 
and  the  letters  "Clau"  of  the  signature  of 
Claudius.  The  signatures  of  Nlch(das  and 
Claudius  O.  CoUlgnon  and  of  Garret  S.  Dem- 
arest the  subscribing  witness,  aU  of  whom 
are  dead,  were  proved  on  the  trlaL  This 
mortgage  is  registered  in  the  clerk's  ofiice 
of  Bergen  county.  May  22,  1862,  in  Book 
Q  of  Mortgages,  page  295.  The  bond  has 
Indorsed  upon  it  payments  of  interest  "in 
fuU  to  date"  on  May  1,  1869,  and  on  May 
1st  In  eveiy  year  from  1873  to  1884,  when 
follows  this  Indorsement:  Tnterest  <»  this 
bond  has  been  adjusted  to  the  22d  of  No- 
vember, 18841;"  signed  "Catharine  CoUlgnon." 
After  this  there  are  rec^pts  of  interest  of 
$50  each,  (the  rate  of  Interest  apparently  hav- 
ing been  changed,)  under  the  date  o(  Norem- 
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ber  22d  In  eadi  year  from  18S5  to  1891.  Hw 
mortgage  baa  not  been  canceled  of  record. 

The  comitlalnant,  who  is  the  only  living 
witness,  aaya  that  she  saw  her  husband  tear 
tbe  seals  off  these  papers,  but  that  she  did 
not  consent  thereto,  and  has  never  received 
the  amount  of  the  bond  and  mortgage.  She 
says,  substantially,  she  does  not  know  tbe 
date  on  which  the  seals  were  removed,  but 
that  be  was  looking  over  some  papers  at  the 
house,  she  thinks,  in  the  evening.  That  he 
kept  bis  papers  in  the  living  room,  in  a  safe. 
Ttiat  be  had  Just  come  back  from  Squire  Dem- 
arest's,  and  had  been  fixing  some  other  pa- 
pers he  had  there  in  bis  hand.  She  does  not 
Imow  wtiat  he  Intended  to  tear.  She  was 
Kitting  beside  him,  looking  at  the  papers. 
That  there  were  some  papers  that  had  to  be 
torn  off.  That  he  had  some  papers  from  the 
aqnlre's,  and  that  he  said  some  papers  tiad 
to  be  canceled,  and  sent  to  Hackensack;  and 
that  he  tore  the  wrong  ones.  The  testimony 
of  tbe  complainant  as  to  details  of  the  trans- 
action, it  must  be  admitted,  is  somewhat 
confused,  and  her  memory  of  all  the  ind- 
Aeata  in  a  measure  misty;  but  it  must  be 
remembered  that  she  is  a  lady  of  advanced 
years,  not  accustomed  to  attending  to  busi- 
ness, and  that  she  Is  speaking  of  an  event 
which  happened  from  25  to  30  years  ago. 
Bat  I  think  she  is  sufDclently  corrol)orated 
by  writings  and  subsequent  actions  of  the 
parties.  An  agreement  was  offered  in  evi- 
ieace,  dated  January  18,  1868,  executed  un- 
do: file  signatures  and  seals  of  Nicholas  and 
Clandius  O.  Ck>lUgnon,  their  respective  sig- 
natures and  that  of  the  subscribing  witness 
being  proved.  It  recites  the  making  of  the 
mortgage  to  John  J.  Demarest,  and  that 
ttie  bond  and  mortgage,  altboug^  not  paid 
or  satisfied,  Iiave  been  Inadvertently,  and 
through  mistake,  mutilated,  by  tearing  off 
the  seals  and  part  of  the  signatures;  and  that 
said  parts  so  torn  off  have  been  lost,  and  can- 
not be  found  to  be  replaced;  and  that,  in  or- 
der to  have  tbe  said  bond  and  mortgage  re- 
main In  fnll  force  and  effect,  and  to  have 
said  mutilation  explained  and  remedied,  it 
witnessetb  that  the  said  Nicholas  Collignon 
and  Claudius  O.  CioUignon  do  thereby  cove- 
nant and  agree  to  pay  and  folflll  the  condl- 
tlomi  and  responsibilities  mentioned  and  re- 
quired to  be  done  and  performed  by  them,  ac- 
cording to  the  conditions  and  requirements 
mentioned  in  said  bond  and  mortgage;  and 
tiiat  no  advantage  will  be  taken  of  the  mnti- 
latlon  above  mentioned;  and  do  thereby  bind 
'  themselves,  and  their  heirs,  executors,  and 
administrators,  for  the  dne  perfwmance  of 
the  agreements  and  tbe  conditions  stipulated 
to  be  done  and  performed  by  them  in  and 
by  said  l>ond  and  mortgage  notwithstanding 
Kdd  mutilation.  This  document  has  the  ap- 
pearance of  age,  and  bears  an  internal  reve- 
nue stamp  of  the  United  States,  canceled 
with  the  initials  "N.  O.,"  nnder  date  of  Jan- 
nary  18,  1868. 

Nidiolas  CoUlgnom,   the  tansband  of  the 


complainant,  died  In  June,  1879,  leaving  a 
last  will  and  testament,  which  was  proved 
by  his  widow,  Catharine,  and  his  brother, 
Claudius,  the  executors.  By  an  agreement 
dated  Noveml)er  22,' 1884,  l>etween  Claudius 
O.  Collignon  and  the  complainant,  as  execu- 
tors of  Nicholas  Collignon,  deceased,  and  the 
said  Claudius  O.  Collignon  of  the  second 
part,  it  was  agreed,  as  part  of  tbe  settlement 
of  the  affairs  of  a  partnership  existing  l)e- 
tween  Nicholas  and  Clandins,  that  tbe  said 
executors  should  convey  to  said  Claudius 
certain  lands  therein  described,  being  the 
lands  mentioned  in  the  mortgage  first  men- 
tioned, and  wbl<di  include  the  property  em- 
braced In  the  mortgage  made  to  John  J. 
Demarest;  and  that  part  of  tbe  considera- 
tion thereof  was  that  Clandius  O.  Collignon 
was  to  assume  and  pay  the  said  mortgage 
for  $1,000,  given  by  himself  and  Nicholas 
Collignon  to  John  J.  Demarest,  and  then  held 
by  Catharine  Collignon.  It  is  not  disputed 
that.  In  pursuance'  of  that  agreement,  the  ex- 
ecutors, by  deed  dated  Noveml)er  22,  1884, 
conveyed  to  Claudius  all  the  Interest  and 
estate  of  said  Nicholas  in  the  lands,  subject 
to  the  said  mortgage,  payment  whereof  was 
assumed  by  Claudius.  Claudius  O.  Collignon 
departed  this  life  April  17,  1891,  leaving 
complainant  sole  surviving  executrix  of  the 
estate  of  Nicholas.  Claudius  left  a  will,  by 
which  he  gave  and  devised  the  whole  of  his 
estate,  after  certain  specific  legacies,  t»  his 
wife,  Sarah  Collignon,  and  appointed  her 
sole  executrix.  Sarah  Collignon,  by  deeds 
dated  April  1,  1892,  conveyed  part  of  the 
premises  to  Peter  C.  Collignon,  such  deeds 
being  made  expressly  subject  to  the  lien  of 
both  of  said  mortgages,  payment  whereof 
was  assumed  by  the  grantee. 

The  bill  makes  the  Clinton  Bank  a  defend- 
ant on  the  allegation  that  the  Clinton  Bank, 
on  March  21,  1893,  recovered  a  Judgment  in 
the  New  Jersey  supreme  court  against  Sarah 
Collignon  for  $4,227.92,  and  that  on  April  17, 
1893,  anotb^  Judgment  was  recovered  by  it 
against  her  in  said  court  for  $6,433.06,  and 
that  subsequently  said  bank  exhibited  two 
bills  of  complaint  in  this  court  against  the 
said  Sarah  Collignon  and  Peter  C.  Collignon, 
alleging  that  the  aforesaid  conveyances  from 
Sarah  to  Peter  were  fraudtilent  and  void  as 
against  the  creditors  of  said  Sarah,  and 
praying  to  set  the  same  aside.  That  notice 
of  tbe  pendency  of  the  first  of  these  suits 
was  filed  In  the  office  of  the  clerk  of  Bergen 
county,  March  29,  1893,  and  notice  of  the 
second  on  May  19,  1893.  The  Clinton  Bank 
resists  the  allowance  of  the  $1,000  bond  and 
mortgage  on  the  ground  that  by  their  muti- 
lation they  were  destroyed  ■•  valid  and  ex- 
isting Incumbrances  on  the  property;  that 
the  subsequent  paper  did  not  revive  them, 
as  against  a  Judgment  creditor,  because  it 
was  not  acknowledged  and  recorded;  that 
there  is  no  clear  evidence  that  the  mutilation 
was  by  mistake,  but,  if  so,  that  it  was  an  act 
of  oomplalnanf  8  agent,  of  such  groaa  negll- 
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gence  fbAt  a  ecnrt  of  egtilty  will  not  rellere 
agalnat  It  I  tblnk  the  erldence  doea  estab- 
lish that  the  mutUatlon  of  the  bond  and 
mortgage  vtaa  a  mistake  on  the  part  of 
Nicholas  CoUIgnon;  that  he  Intended  to  can- 
cel some  other  papers,  and  by  mistake  tore 
the  seals  and  part  of  the  signatures  off  those 
in  controveray.  The  testimony  of  the  com- 
plainant, the  subsequent  agreement  of  the 
two  mortgagors,  reciting  the  mistake,  and  at- 
tempting to  rectify  it,  the  assumption  of  the 
payment  of  this  mortgage  by  Claudius,  and 
the  payment  regularly  of  the  Int^est,  In  my 
Judgment  leare  no  room  for'  doubt  on  this 
point  There  are  many  cases  in  which  the 
court  has  said  that  equity  will  not  relieve 
against  a  mistake  resulting  from  the  com- 
plaining party's  own  negligence.  In  most  of 
the  cases  this  was  a  declaration  not  subject 
to  criticism  with  reference  to  the  facts  un- 
der determination;  but  it  la  not  to  be  ac- 
cepted as  a  canon  of  imlveraal  application. 
Prof.  Pomeroy,  in  2  Pom.  Eq.  Jur.  §  866,  and 
notes,  vigorously  disputes  the  correctness  of 
any  such  contention.  Chancellor  Green,  in 
Banta  t.  Vreeland,  16  N.  J.  Eq.  103,  which 
was  a  suit  brought  to  foreclose  two  mort- 
gages, one  of  which  had  been,  by  mistake, 
surrendered  by  the  complainant  to  the  de- 
fendant, and  canceled  of  record,  says  (page 
107)  of  the  rule  referred  to:  "The  principle 
is  usually  applied  in  relieving  against  con- 
tracts entered  into  under  a  mistake,  al- 
though it  is  doubtless  susceptible  of  a  wider 
application.  The  present  case,  however, 
does  not  fUl  within  the  operation  of  the 
principle;  The  complainant  received  no  con- 
sideration for  the  act  and  defendant  gave 
none.  The  complainant  entered  into  no  en- 
gagement from  which  be  asks  Tellef.  Under 
a  mistaken  impression  that  the  mortgage  was 
satisfied,  he  consented  to  its  cancellation. 
It  la  dearly  against  ctmscience  that  the  de- 
fendant shonld  avail  himself  of  the  mistake 
to  escape  the  payment  of  an  honest  debt" 
If  Nich<rias  or  Claudius  CoUignon  bad  sought 
to  take  advantage  of  the  canc^ation  of  this 
bond  and  mortgage,  under  the  circumstances 
proved,  without  its  having  been  paid  and  sat- 
isfied, then  the  attempt  would  have  been  a 
fraud  on  their  part  upon  the  mortgage*, 
which  this  court  would  not  have  lent  ita  aid 
to  perpetrate.  But  they  did  no  such  thing. 
Tb^  attempted,  aa  far  a*  was  In  their 
power,  to  rectify  the  mistake.  The  docoment 
which  they  signed  is  not  to  be  regarded  as 
a  mcntgage  requiring  acknowledgment  and 
record  to  make  it  effective  against  Judg- 
ment creditors  and  subsequent .  mortgagees 
and  purchasers.  They  already  had  notice  ot 
the  mortgage  by  Ita  record,  which  was  not 
canceled.  The  agreement  was  a  solemn 
admission  by  them,  under  seal,  that  the 
mutilation  of  the  bond  and  mortgage  was 
done  through  a  mistake  of  fact,  as  well  as  a 
promise  to  pay  the  amount  intended  to  be 
seeured  thereby.  It  was  an  attempt  to  re- 
habilitate the  former  instrument.     Tearing 


off  the  seals  and  part  of  the  signatures  hy 
mistake,  however,  did  not,  in  equity,  destroy 
the  enforceability  of  the  instrumenta.  It  Is 
In  the  power  of  the  court,  even  when  fbe 
record  has  be«x  canceled,  to  annul  Qxe  can- 
cellation (Lockord  v.  Joines  [N.  J.  Ch.]  23 
▲tl.  1075),  and  enforce  the  debt  by  the  fwe- 
closure  and  sole  of  the  mortgaged  piemtacs 
(Banta  v.  Vreeland,  supra).  In  this  caae  the 
bond  was  afterwards  recognized  by  the  pay- 
ment of  interest,  and  when  Claudius  O.  Col- 
Ugnon,  after  the  death  of  his  brother  and 
partner,  Nicholas  Colllgnon,  came  to  buy  the 
property,  he  expressly  recognized  the  mort- 
gage as  an  existing  incumbrance  and  as- 
sumed its  payment  as  i»art  of  the  considera- 
tion of  the  purchase:  Claudius,  In  his  life- 
time, In  the  face  of  these  facts,  could  not 
have  successfully  insisted  on  the  annulment 
of  these  instruments  from  their  accidental 
cancellati<HL  Catharine,  his  devisee  and  lega- 
tee, stood  in  his  shoes.  She  had  no  other  or 
greater  rights  than  her  source  of  title,  and 
her  estate  was  subject  to  all  equities  exist- 
ing against  it,  or  him  through  whom  she 
claimed.  The  Judgments  of  the  Clinton  Bank 
give  It  no  standing  in  a  position  which  she 
would  not  be  entitled  to  hold.  I  wlU  adviae 
a  decree  for  the  complainant  on  both  mort- 
gagea. 


(ce  N.  J.  L.  n:) 
HAINES  V.  MEKRILL  TEUST  CO. 
(Court  of  Errors  and  Appeals  of  New  Jeraay. 

Harch  6,  1804.) 
Aonox  OK  Rots— BoKjL  Fidss  of  Holdik— Qnaa 

TICK  FOB  JORT. 

l-Frand  at  the  inception  of  the  notes  In 
■nit  wonld  have  justified  the  defendant  below 
in  neaoindiag  the  notes  as  against  the  payea 
therein.  There  was  sufficient  evidence  thereof 
to  go  to  the  Jni7,  and,  when  such  fraud  was 
proven  to  the  aatlifaction  of  the  jury,  it  was 
necessary  for  the  piaintiS  to  prove,  in  ordar  to 
recover,  that  he  took  these  notes  before  aaa- 
turity,  bona  fide,  and  for  value. 

2.  That,  under  the  rules  as  to  peremptory 
instruction  by  a  judge  to  a  Jury  to  find  a  par- 
ticular verdict  as  laid  down  in  Railroad  Col  v. 
Shelton,  26  Ati.  837,  56  N.  J.  Law,  345,  and 
Crue  V.  Caldwell,  19  Atl.  188,  52  N.  J.  Law, 
213,  the  trial  iudge  erred  la  directing  a  verdict 
for  plaintiif  In  this  case,  and  there  shoold, 
therefore,  be  a  new  trial,  and  the  qaestion 
should  be  left  to  the  jury  to  find  whether  these 
notes  were  taken  by  the  plaintiff  liefore  mata- 
rity,  l>ona  fide,  and  for  TSJae. 
Garrison  and  Bogert,  JX,  dissenting. 
(Syllabus  by  the  Coart) 

Error  to  supreme  court 

Action  on  promissory  notes  by  the  Merrill , 
Trust  Company   against   Louis   A.   Haines. 
Judgment  was  directed  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

D.  J.  Pancoaat.  for  plaintiff  In  error.  A. 
B.  Endicott,  for  defendant  In  error. 

ABBETT,  J.  This  action  was  tried  at  tke 
circuit,  and  the  court  directed  the  Jury  to 
find  for  the  plaintiff  for  the  fall  amoant 
claimed.    The  Queatton  to  be  detetmlned  Is 
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whether  the  Jiidge  erred  In  taking  the  cam 
away  from  the  Jury.  The  Merrill  Trost 
Company  bronght  suit  upon  two  promissory 
notes,  made  by  Louis  A.  Haines  to  the  or- 
der of  Ezra  F.  M«'rill.  The  defense  Inter- 
posed was  that  the  notes  were  procured  by 
false  and  fraudulent  representationa  on  the 
part  of  Ezra  F.  Merrill,  the  payee.  The 
tmst  company  claimed  that  It  was  a  bona 
fide  holder  of  these  notes,  for  value,  before 
maturity.  The  court  directed  a  verdict  for 
ttie  plaintiff,  apparently  upon  the  ground  that 
the  fraud  of  Ezra  F.  Merrill,  was  no  defense 
as  against  the  plaintiff.  The  question  to  be 
determined  In  this  case  la  raised  by  the  fot 
lowing  assignment  of  error:  "That  the  dr. 
colt  Judge,  at  the  trial,  overruled  the  defend- 
ant's defense,  and  directed  the  Jury  to  find 
for  the  plalntlfl  company  $4,670.53,  as  the 
amount  of  the  notes  In  suit,  with  interest" 
The  questions  presented  in  this  case  are: 
Was  there  sufficient  evidence  to  go  to  the 
jury— First,  upon  the  alleged  fraud  of  Ezra 
F.  Merrill  in  obtaining  the  notes  In  question? 
and,  second,  if  such  fraud  Is  proved,  did  the 
plaintiff  become  the  owner  of  these  notes  be- 
fore maturity,  bona  fide,  and  for  value?  The 
case,  as  inresented  by  the  plaintiff  to  the  trial 
Judge,  seems  to  rest  only  on  the  second  ques- 
tion,—that  of  the  bona  fides  of  plaintiff,  and 
the  obtaining  by  the  company  of  the  notes 
for  value,  before  maturity.  That  there  was 
■nffldent  evidence  of  fraud  on  the  part  of 
Esra  F.  Merrill  in  the  inception  of  these 
notes  to  go  to  the  Jury  on  the  first  question 
Is  dear.  If  the  suit  had  been  between  Ezra 
F.  MerriB  as  plaintiff  and  Louis  A.  Haines 
as  defendant,  and  the  Jury  had  found  for  the 
defendaut,  no  court  would  have  dlBtnri)ed 
that  verdict  upon  the  evidence  in  this  case. 
The  fraud  alleged,  if  found  by  the  Jury,  was 
such  that  the  defendant  would  have  been 
Justlfled  (as  against  Merrill)  In  rescinding 
the  notes.  CSonlan  v.  Roemer,  S2  N.  J.  Law, 
63,  IS  AtL  86&  The  real  question  In  the 
case  is  wbeOtex,  admitting  the  fraud  of  Ezra 
F.  Merrill,  the  payee  of  these  notes,  can  this 
fraud  be  charged  against  the  plaintiff,  so  as 
to  invalidate  these  notes  in  its  hands?  It 
has  been  held  that  where  a  defendant,  who 
is  the  maher  or  Indorser  of  negotiable  papff, 
proves  that  It  was  obtained  from  blm  by 
fraud,  or  that  it  was  fraudulently  put  in  dr- 
cnlation,  the  plaintiff  must  prove,  in  order  to 
recover,  that  he  bought  it  before  maturity, 
bona  fide,  and  for  value.  Duncan  v.  Gilbert, 
29  N.  J.  Law,  524.  Fraud  in  the  inception  of 
the  Instrument  having  been  established,  the 
burden  is  laid  upon  the  plaintiff,  subject  to 
the  rules  laid  down  In  Bank  v.  Young,  41  N. 
3.  Eq.  531,  7  Aa  488,  and  in  Fifth  Ward 
Sav.  Bank  y.  First  Nat  Bank,  48  M.  J.-  Law, 
S13,  7  AtL  318,  hereaftO'  stated,  to  buUd  up 
a  title  In  himself  better  than  that  of  the 
original  party.  He  can  recover  only  In  vir- 
tue of  the  merits  of  bis  own  title,  arising 
from  the  consideration  he  has  paid  and  the 
circumstances  under  which  It  came  Into  bia 


hands.  '  Knapp  v.  Mayor,  etc,  89  N.  3.  Law, 
396,  307.  Mere  notice  of  facts  such  as 
would  have  put  a  prudent  person  on  inquiry 
is  not  sufficient  to  impeach  the  title  of  the 
holder  of  negotiable  paper  taken  for  value, 
before  maturity;  and  his  right  to  recover 
can  be  defeated  only  by  proof  of  such  circum- 
stances as  show  that  be  took  the  paper  with 
knowledge  of  some  infirmity  in  it,  or  with 
such  suspldon  with  regard  to  its  validity  as 
that  his  conduct  in  talcing  it  was  fraudulent. 
Bank  v.  Young,  41  N.  J.  Eq.  538,  7  Aa  488. 
Where  mala  fides  is  the  point .  of  inquiry, 
suspidous  drcumstances  must  be  of  a  sub- 
stantial character,  or  the  court  may  arrest 
the  inquiry.  Fifth  Ward  Sav.  Bank  v.  First 
Nat  Bank,  48  N.  J.  Law,  517,  7  Atl.  318. 

The  trial  Judge  took  this  case  away  from 
the  Jury,  and  directed  a  verdict  for  plalnilff. 
This  direction  is  ntot,  "where  the  evidence 
Is  such  that  a  ccmtrary  verdict  would  not 
be  set  aside  on  the  ground  that  there  was 
not  enough  evidence  to  sustain  it,  or  that 
it  was  clearly  against  the  weight  of  evi- 
dence." Raibroad  Co.  t.  Shelton,  55  N.  3. 
Law,  345,  26  AU.  937.  The  rule  is  also  stated 
as  follows:  "It  is  well  settled  that  a  Jury 
should  be  controlled  in  Its  verdict  by  a  per- 
emptory Instruction  only  where  the  testi- 
mony is  of  such  A  condusive  diaracter  as 
would  compel  the  court,  In  the  exercise  of 
a  sound  legal  discretion,  to  set  aside  a  ver- 
dict if  one  were  returned  in  opposition  to 
such  testimony;  or,  to  put  it  more  forcibly 
and  more  accurately,  If  the  evidence  be  such 
that  the  court  would  set  aside  any  number 
of  verdicts  rendered  against  It  the  Jury  uiay 
be  controlled."  Crue  v.  Caldwell,  62  N.  J. 
Law,  218,  19  Atl.  188.  The  defendant  hav- 
ing shown  fraud  in  the  Inception  of-  the 
notes  sued  on  sufficient  to  go  to  the  Jtu7, 
did  the  plaintiff  prove  by  uncontradicted 
and  unimpeachable  evidence  that  the  Merrill 
Trust  Company  obtained  these  notes  before 
maturity,  bona  fide,  and  for  value?  This 
proof  oh  plaintiff's  part  rests  upon  the  testi- 
mony of  Ralph  F.  Alvord.  It  will  be  sufficient 
to  dispose  of  this  case  to  say  that  his  testi- 
mony is  unsatisfactory,  and  that  a  verdict 
which  disregarded  it  under  the  suspicious 
circumstaaces  of  this  case,  would  not  be  set 
aside  as  against  the  weight  of  evidence. 
The  evidence  In  this  case  shows  that  the 
■first  note  was  dated  Atlantic  City,  Septem- 
ber 6,  1889,  and  was  for  $3,600,  drawn  to 
the  order  of  K.  F.  Merrill,  payable  at  the 
Atlantic  City  National  Bank,  twelve  months 
after  date.  It  was  indorsed,  "E.  F.  Mer- 
rill," and  also,  "Pay  to  the  order  of  the 
Atlantic  City  National  Bank  for  collection. 
Merrill  &  Alvord."  The  protest  of  the  note 
shows  that  it  was  in  the  hands  of  the  At- 
lantic City  Bank  at  maturity,  and  that  it  was 
protested  for  nonpayment  at  the  request  of 
said  bank,  September  9,  1890.  The  second 
note,  for  $333,33,  was  dated  Cleveland,  Ohio, 
January  9,  1890,  drawn  to  the  order  of  B.  F. 
Merrill,   payable  eight   months   after   date, 
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with  Interest  It  was  Indorsed :  "Pay  to 
the  order  of  A.  E.  Alvord.  B.  F.  Merrffl;" 
and  also:  "Pay  to  the  ordo-  of  the  Atlantic 
City  National  Bank  for  collection.  A.  E.  Al- 
Tord."  The  protest  of  this  note  also  shows 
that  it  was  In  the  hands  of  said  bank  at 
maturity,  and  that  It  was  protested  for  non- 
paj^mcnt,  at  the  request  of  said  bank,  Sep- 
tember 12,  1890.  The  $3,600  note  was  given 
by  the  defendant  to  E.  F.  Merrill  for  the 
purchase  of  three  shares  of  the  stock  of  the 
Haverhill  Roller  Toboggan  Ck>mpany,  owned 
by  Merrill,  and  of  the  par  value  of  $300.  The 
$333.33  note  was  given  for  the  purchase  by 
the  defendant  of  MorUl  of  stock  of  the  Phil- 
adelphia Roller  Toboggan  Company.  There 
is  evidence  sufficient  to  go  to  the  Jury  that  all 
this  stock  In  both  companies  was  worthless 
when  sold,  and  that  false  representatl(»a 
were  made  to  the  defendant  to  induce  him  to 
purchase.  Ralph  F.  Alvord  testifies  that 
these  notes  were  taken  by  the  firm  of  Mar- 
rill  &  Alvord,  the  eastern  agents  of  the  Mer- 
rill Trust  Company,  and  that  they  discount- 
ed these  notes,  and  applied  the  proceeds  on 
Mr.  Merrill's  stock,  which  at  that  time  was 
not  fully  paid  for;  and  he  says  they  wore 
discounted  August  17,  1880.  There  is  noth- 
ing to  show  these  notes  were  discounted  for 
plaintiff,  except  the  unoorroborated  testi- 
mony of  Ralph  F.  Alvord,  who  was  one  of 
the  firm  of  MerrUl  &  Alvord,  which  firm  were 
the  eastern  managers  of  the  Ness  County 
Bank,  and  east«n  agents  of  the  Merrill 
Trust  Company,  two  Kansas  corpwati(»is. 
The  indorsements  on  the  notes  show  that  the 
Atlantic  City  National  Bank  only  held  them 
for  collection,  and  had  not  discounted  them. 
It  would  appear  from  the  Indorsements  on 
the  notes  that  the  $3,600  note  had  been  de- 
posited for  collection  by  Merrill  &  Alvord, 
and  the  $383.33  note  deposited  toe  collection 
by  Alfred  B.  Alvord.  The  firm  of  Merrill  & 
Alvord  was  composed  of  Nathan  C.  MerrlD, 
Alfred  B.  Alvord,  and  Ralph  F.  Alvord. 
This  Nathan  C.  Merrill,  a  8<m  of  Ezra  F. 
Merrill,  the  payee  of  the  note,  was  also  the 
president  of  the  Ness  County  Bank,  and  the 
president  of  the  Merrill  Trust  Company. 
Alfred  B.  Alvord,  a  brotho-  of  Ralph  F.  Al- 
vord, was  second  vice  president  of  the  Ness 
County  Bank  and  Vice  president  of  the  Mer- 
rill Trust  Company.  Ralph  F.  Alvord,  the 
other  memb»  of  said  firm,  and  the  principal 
witness  for  plaintiff,  was,  through  his  firm, 
one  of  the  managers  of  the  Ness  County 
Bank.  Ezra  F.  Merrill  was  also  a  stock- 
hcdder  in  the  Ness  County  Bank,  and  a  direct- 
or in  the  Merrill  Trust  Company.  The  firm, 
the  bank,  and  the  trust  company  seem  to 
have  been  controlled  by  the  Merrills  and 
^vords,  as  the  evidence  does  not  show  any 
<»e  else  to  have  had  any  control  thereof. 
Under  these  circumstances,  when  the  $3,600 
note  became  due,  and  the  Atlantic  City  Bank 
did  not  collect  it,  and  returned  it  to  the 
firm  of  Merrill  &  Alvcnrd,  that  firm  brought 
snit  upon  it,  and  claimed  that  s^d  note  be- 


longed to  said  firm.  When  the  $333.33  note 
became  doe,  that  note  was  returned,  after 
maturity,  to  Alfred  B.  Alvord,  by  the  At- 
lantic City  Bank.  He  brought  salt  vfftna.  it 
in  his  own  name,  claiming  to  be  the  owner 
th^eof.  These  parties,  afto:  their  deposi- 
tions had  been  taken  in  suits  in  the  drcnlt 
court  thereon,  apparently  discovered  that 
there  was  fraud  charged,  and  that,  if  the 
notes  remained  in  their  hands,  they  might 
be  charged  with  notice  of  Ezra  F.  Merrill's 
fraud,  so  as  to  Invalidate  the  notes  in  their 
hands;  and  possibly  for  that  reason,  and  not 
for  the  reason  stated  by  Ralph  F.  Alvord, 
they  dlsctmtlnaed  the  two  suits  in  the  drcnit 
court  for  Atlantic  county,  and  brought  snit 
on  both  notes  in  the  supreme  court,  in  the 
name  of  the  MerrUl  Trust  Company,  one  of 
their  corporations,  alleging  that  Ezra  F.  Mer- 
rill was  Indebted  for  stock  he  had  In  that 
company;  and  they  claimed  that  said  flrm. 
as  agents  of  said  trust  company,  had  used 
these  notes,  or  the  proceeds  thereof,  as  dis- 
counted by  them,  to  pay  for  Installmenta 
due  on  said  stock.  Two  members  of  this 
flrm  were  then,  respectively,  president  and 
vice  president  of  the  Merrill  Tmst  Company. 
They  also  claimed,  notwithstanding  what 
had  been  alleged  in  said  two  snlts,  that  this 
plaintiff  corporation  was  a  bona  fide  holder 
of  said  notes,  toe  value,  before  maturity. 
This  same  Alfred  B.  Alvwd  had,  howevor, 
as  second  vice  president  of  the  Ness  Comity 
Bank,  notified  Haines,  before  the  matnrlty 
of  the  $3,600  note,  that  the  Ness  County 
Bank  held  said  note,  and  directed  Jiim  to 
remit  the  money  therefor  to  the  said  bank, 
through  the  Atlantic  City  National  Banlc. 
The  letter  of  Ezra  F.  Merrill  to  Alfred  E. 
Alvord  is  also  significant  as  bearing  en.  the 
smaller  note,  and  the  bona  fides  of  plalntUTs 
claim,  as  a  holder  tboeof  befwe  maturity, 
for  value.  These  facts,  and  the  other  evi- 
dence in  the  case,  would  have  sustained  the 
verdict  of  a  Jury  if  it  had  held  that  the  plain- 
tiff had  failed  to  prove  that  the  tmst  com- 
pany had  obtained  these  two  notes  before 
maturity,  bona  fide,  and  for  value.  The 
case  should  have  gone  to  the  Jury  im  the 
whcde  evidence,  under  proper  instmctionB 
from  the  trial  Judge.  The  circuit  judge  hav- 
ing taken  the  case  away  from  the  Jury,  the 
Judgment  below  should  be  reversed,  and  a 
new  trial  otdenA. 

GARRISON  and  BOGERT,  IS.,  dissentiiis. 


HANES  V.  DBNBY  et  al. 

(Court  of  Chancery  of  New  Jersey.    March  2S, 
1894.) 

FORBCItOBUBB  OV  MORTOAOE  — SjkLB  OF  La9I>— IB- 

VEB3B  Order  or  Alibkatior. 

Where  a  mortgagor  conveyB  a  part  of 
the  mortgaged  land  with  coTenants  of  warranty 
expressly  excepting  the  mortgage,   and  subae- 
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Qirantiy  eoDycTi  the  redds*,  the  land  should 
not,  on  forecloaure,  be  told  In  the  InTene  order 
of  elieniitlon. 

Bill  by  John  Hanes  against  Thomas  W. 
Denby  and  othera  to  forecloee  a  mortgage 

0.  H.  Slnnlckson,  for  complainant  Tbom- 
aa  EL  French,  for  defendant  Pagan. 

GREEN,  V.  O.  This  blU  la  Ued  to  f<«e- 
doae  two  mortgages  on  prt^erty  in  the  town- 
ship of  Pllesgrore,  In  the  county  of  Salem. 
The  first  is  dated  April  1,  1830,  and  Is  made 
by  Thomas  Long  and  wife  to  William  J. 
Shinn  npon  a  tract  of  land  containing  6% 
aores,  to  secore  the  payment  of  a  bond  of 
Thomas  Long  to  William  J.  Siinn,  condl- 
tiraied  for  the  payment  of  194.60  In  three 
years,  with  Interest  The  complainant  be- 
came the  owner  of  the  bond  and  mortgage 
Biarch  28,  1874,  through  various  mesne  as- 
signments. The  fee  ct  the  mortgaged  prem- 
ises became  Tested,  through  mesne  convey- 
ances, In  Mahlon  D.  Dickinson,  to  whom  It 
was  conveyed  December  19,  1854.  March  8, 
1856,  Dickinson  and  wlfb  conveyed  4.39  acres 
at  the  tract  to  John  ^^Hlliams,  and  after- 
wards, by  sheriff's  deed,  October  16,  1858, 
the  right  title,  and  Interest  of  John  Williams 
was  conveyed  again  to  Mahlon  D.  Dickinson. 
Dlddnson  and  wife,  by  deed  dated  Novem- 
ber 22,  1858,  conveyed  the  4.39  acres  to  Erne- 
line  Sullivan,  wife  of  Lloyd  Sullivan.  The 
grantee  was  generally  known  by  the  surname 
of  "Selvey."  The  deed  from  Dickinson  and 
wife  to  Sullivan  is  for  the  expressed  consid- 
eration of  $121,  and  contains  covenants 
against  the  acts  of  the  grantors,  except  a 
mortgage  held  by  William  J.  Sblnn  for  the  sum 
of  $94,  with  a  covenant  of  warranty  against 
demands  made  by  any  persons  claiming  by, 
from,  or  under  the  grantors.  June  24,  1867, 
Emellne  Sullivan  CMiveyed  to  the  trustees  of 
the  African  school  one-half  an  acre,  part  of 
the  4.39  acres.  She  died  Intestate  November 
7,  1873,  leaving  issue.  Pour  of  her  heirs,  by 
deed  dated  March  7,  1873,  conveyed  four- 
fifths  of  the  remaining  part  of  the  4.39  acres 
to  Edith  Sturgls,  the  other  heir,  and  wife  of 
Littleton  Sturgis,  "subject  nevertheless,"  as 
expressed  in  the  deed,  "to  a  certain  mortgage 
hdd  by  Amos  Ck>wan  [tbe  mortgage  in  ques- 
tion] for  a  balalnce  against  said  premises  of 
$60,  and  an  Interest  due  and  to  become  due 
thereon,  which  said  mortgage  and  interest 
the  said  Stnrgrls  hereby  binds  himself  and  his 
helis  and  assigns  to  pay,  and  save  said  party 
of  the  first  part  clear  of  all  or  any  payment 
by  virtue  of  said  mortgage,"  with  a  general 
covenant  of  warranty,  "except  the  mortgage 
and  Interest  aforesaid."  November  10,  1873, 
Edith  Sturgis  and  her  husband  mortgaged 
the  4.39-  acres,  less  the  one-half  of  an  acre,  to 
Moses  S.  Selvey  and  others  for  $170.71.  This 
mortgage  was  afterwards  fcnreclosed,  and  the 
property  conveyed  by  sberlfTs  deed,  Novem- 
ber 22,  1885,  to  John  E.  Fagon.     Fagan  and 


wife,  January  2,  1888.  conveyed  those  prem- 
ises to  the  defendant  DMiby,  and  Denby  gave 
back  a  mortgage  to  Fagan,  conditioned  tor 
the  payment  of  $400.  Tbe  trustees  of  the 
African  school  district  conveyed,  November 
7,  1872,  part  of  the  half  acre  to  the  trustees 
of  the  African  church.  There  Is  indorsed  <» 
the  bond  that  the  Interest  has  been  paid  In 
full  to  April  1,  1856,  and  as  paid  to  William 
J.  Shlim  since  that  time,  as  follows:  Novem- 
ber 8,  1862,  $6;  August  24,  18C3,  $5;  Sep- 
tember 23,  1863,  $10;  January  27,  1864,  $5; 
Bfarcb  23,  1864,  $50.  As  paid  to  Cowan, 
March  1,  1870,  $5.60;  September  23,  1870, 
$10;  January  27,  1871,  $9;  October  21,  1871, 
$5;  November  7,  1871,  $5.  Paid  to  Com- 
plainant John  Hanes,  March  15,  1875,  $5.99; 
March  17,  1879,  $10;  March  24tb  (year  not 
given),  $10.34. 

The  claim  made  by  the  defendant  that 
this  bond  and  mortgage  will  be  presumed  to 
be  paid,  Is  met  by  the  positive  testimony  of 
the  complainant  that  he  has  been  the  owner 
of  the  mortgage  since  it  was  assigned  to 
him.  In  1874,  and  that  no  payments  other 
than  those  mentioned  by  him  have  been 
made.  The  complainant  claims  that  the 
whole  of  the  money  due  on  this  mortgage 
should  be  raised  by  the  sale  of  the  4.39 
acres.  On  the  other  hand,  the  defendant 
Fagan  claims  that  the  mortgaged  premises 
remaining  after  the  conveyance  of  the  4.39 
acres  had  been  conveyed  should  be  first  sold 
to  raise  the  money  due  upon  this  mortgage. 
The  general  rule  is  that  where  a  mortgagor 
or  his  grantee  has  conveyed  away  a  portion, 
or  successive  portions,  of  the  mortgaged 
premises,  and  the  mortgagee  forecloses,  the 
several  portions  are  to  be  held  liable  and 
sold  in  the  inverse  order  of  theb:  convey- 
ance. The  rule  applies  where  the  convey- 
ance contains  covenants  of  warranty.  If 
this  rule  applies  in  this  case,  the  2.36  acres 
remaining  vested  in  Mahlon  D.  Dickinson 
after  his  conveyance  to  Emellne  Sullivan  of 
the  4.39  acres  would  be  liable  first  for  the 
payment  of  the  mortgage  debt  Tbe  cove- 
nants contained  In  this  deed  are  limited  cov- 
enants against  the  acts  of  the  grantors,  but 
the  covenants  contain  an  express  excep- 
tion of  the  mortgage  in  question.  Tbe  rule 
is  said  by  Vice  Chancellor  Pitney  in  Gray 
V.  Hattersley,  60  N.  J.  Eq.  206,  24  Atl.  721, 
at  page  211,  60  N.  J.  Eq.,  and  page  721,  24 
AtL,  to  be  based  upon  the  Intention  of  the 
parties,  either  expressed  in  the  writings 
passing  between  them  or  Implied  from  the 
facts  and  circumstances  of  the  case.  When 
this  property  was  conveyed  by  Dickinson  to 
Sullivan,  so  far  as  it  appears  from  the  evi- 
dence in  this  case,  it  was  subject  to  no  other 
incumbrances  than  the  mcxlgage  in  questlMi, 
and  this  mortgage  is  expressly  excepted  in 
tbe  covenant  of  warranty  which  the  deed 
contains.  What,  then,  is  the  effect  of  such 
a  reservation  in  the  deed  upon  the  rule  stat- 
ed!   In  Hoy  ▼.  Bramhall,  19  N.  J.  Eq.  663, 
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one  deed  contained  the  f<^owlng  danse: 
"Subject  hovref&c,  to  the  payment  by  said 
grantee  of  all  existing  liens  apon  said  prem- 
ises." And  the  other:  "This  conveyance  Is 
made  snbject,  nevertheless,  to  the  payment 
by  said  parties  of  the  second  part  of  all 
existing  liens  on  said  premises."  It  was 
held  both  by  the  chancellor  and  by  the  court 
of  appeals  that  the  language  of  the  stipula- 
tions In  these  deeds,  with  reference  to  the 
complainant's  mortgage,  might  not  be  suffi- 
cient to  create  a  covenant,  on  which  a 
strictly  personal  liability  could  be  based 
(page  668),  "but  the  effect  is  dearly  to  make 
the  part  conveyed  subject  to  its  proper  pro- 
portion of  the  incumbrances,  so  as  to  relieve 
to  that  extent  that  part  of  the  mortgaged 
premises  retained  by  the  mortgagor,  by 
force  of  which  the  lots  conveyed  and  those 
retained  most  contribute  towards  dischar- 
ging the  common  burden  according  to  their 
relative  valnea."  Applying  this  principle, 
the  Insertion  of  the  words  quoted  In  the 
deed  from  Diddnson  to  Sullivan  have  the 
effect  of  not  making  the  rule  referred  to  ap- 
plicable to  this  case,  but  to  leave  the  mort- 
gaged debt  chargeable  proportionately  upon 
the  4.39  acres  conveyed,  and  the  2.S6  acres 
still  retained  by  Dickinson.  When  the  heirs 
of  Bmellne  Sullivan  conveyed  four-fifths  of 
what  remained  of  the  4.39  acres  to  the  other 
heir,  the  deed  was  made  subject  to  this 
mortgage  for  a  balance  of  $90,  said  to  be 
due  thereon  with  interest;  with  the  further 
provision  that  "the  said  Stmrgis  hereby  binds 
himself  and  his  heirs  and  assigns  to  pay  and 
save  said  party  of  the  first  part  dear  of  all 
or  any  pajnnent  by  virtue  of  said  mortgage." 
This  assumption  of  payment  was  by  Little- 
ton Sturgis,  the  husband  of  the  grantee,  who 
was  a  stranger  to  the  title,  and  cannot  affect 
the  question  under  consldoration.  I  do  not 
see  that  this  last  conveyance  in  any  way 
changed  the  rights  of  the  parties,  or  the  lia- 
bilities of  the  respective  tracts  of  land;  and 
my  opinion  is  that  the  two  parcels  must 
ratably  contribute  to  the  discharge  of  the 
mortgage.  Mahlon  D.  Dl<Mnson  and  wife, 
by  deed  dated  Februaiy  4,  1864,  conveyed 
the  residue  o*  the  property,  2.36  acres,  to  Moses 
8.  Selvey,  who  conveyed  it  to  one  Edward 
Richardson,  by  whom  a  mortgage  was  given 
thereon  September  24,  1868,  to  secure  the 
payment  of  (100,  to  Elizabeth  W.  Russllng, 
who,  October  6,  1873,  assigned  the  mortgage 
to  the  complainant.  The  2.36  acres  were 
afterwards  conveyed  to  the  defendant  Fan- 
ny A.  Richardson.  If  parties  cannot  agree 
on  the  value  of  the  several  parcels  of  the 
mortgaged  premises,  there  must  be  a  refer- 
ence to  a  master  to  ascertain  the  same,  with 
amounts  due  on  the  several  mortgages.  If 
parties  can  agree,  I  wHl  ascertain  the 
amounts  without  a  reference.  The  copy  of 
the  proposed  decree  and  notice  of  settlement 
must  be  served  upon  the  counsel  of  defend- 
ants. 


(H  N.  J.  u.  an 

LEAR  V.  BUDD. 

(Supreme   Coart   of   New    Jersey.    Mardi    12, 

1884.) 
Affeil  from  Inferior  Ck>CBT— Tim  or  Takixo. 
If  a  party,  desiring  to  appeal  from  a 
judgment  rendered  in  a  coart  for  the  trial  of 
small  causes,  negl^ts  to  demand  an  appeal  on 
or  before  the  first  day  of  the  term  of  the  com- 
mon pleas'  next  after  the  rendition  of  the  jndg- 
ment,  bis  right  of  appeal  expires. 
(Syllabus  by  the  (3ourt) 

Action  by  Moses  W.  Lear  against  Rheese 
Budd.  Plaintiff  had  Judgment,  and  defend- 
ant applied  for  stay  of  execution.  Heard  on 
rule  to  show  cause.    Rule  discharged. 

Argued  February  term,  1894,  before  AB- 
BETTand  DIXON,  JJ. 

Mr.  Fluck,  tea  plaintiff.  Mr.  Kuhl,  tcx  de 
fendant 

DIXON,  J.  On  October  9,  1893,  the  plaln- 
tUf  recovered  a  Judgment  against  the  defend- 
ant in  a  court  for  the  trial  of  small  causes  ia 
Hunterdon  county,  which  Judgment  was  dock- 
eted on  October  22,  1893,  In  the  Hunterdon 
common  pleas,  and  on  October  24,  1893.  in 
this  court  On  October  27,  1893,  execution 
was  Issued  out  of  this  court,  which  was  re- 
turned at  the  November  term  unsatisfied,  and 
on  December  15, 1893,  an  alias  execution  was 
Issued,  returnable  at  the  present  term.  Ap- 
plication Is  now  made  to  stay  the  further  ex- 
ecution of  this  writ,  in  order  that  the  defend- 
ant may  demand  from  the  trial  court  an  ap- 
peal to  the  Hunterdon  common  pleas,  and  it 
is  resisted  on  the  ground  that  the  time  for 
taking  such  an  appeal  has  ended.  The  Jus- 
tice's court  act,  upon  which  the  right  of  ap- 
peal rests,  contemplates  that  the  appeal  is  to 
be  taken  on  or  before  the  first  day  of  the 
term  of  the  common  pleas  next  after  the  rea- 
dltion  of  the  Judgment  This  appears  by  sec- 
tions 79,  82,  and  83  of  the  act,  as  interpreted 
by  our  decisions.  State  v.  Judges  of  Com- 
mon Pleas,  3  N.  J.  Law,  738,  note  2;  Stcvena 
V.  Scudder,  5  N.  3.  Law,  603;  MUler  v.  Mar- 
tin, 8  N.  J.  Law,  201;  Dyer  v.  Ludlum,  16  N. 
J.  Law,  531;  Wilcox  v.  Smith,  46  N.  J.  Law, 
342.  In  Lacy  v.  Ox,  15  N.  J.  Law,  469,  the 
rule  was  relaxed  to  this  extent:  that  where 
the  party  had  in  due  time  endeavored  to  de- 
mand an  appeal,  but  bad  been  prevented  by 
the  absence  of  lie  Justice,  the  court  of  com- 
mon pleas  might,  on  seasonable  application, 
extend  the  time  for  bringing  In  and  perfect- 
ing the  appeal.  In  the  case  before  us  there 
was  nothing  to  hinder  the  defendant  In  mak- 
ing due  demand  of  his  appeal  on  or  before 
December  12,  1893,  when  the  term  of  the 
Hunterdon  common  pleas  opened,  except  the 
laches  of  himself  or  his  attorney.  A  negli- 
gent failure  to  comply  with  the  requirements 
of  the  statute  cannot  be  deemed  legally  tan- 
tamount to  actual  compliance.  We  think  that 
on  December  13th  last  the  defendant's  light 
of  appeal  had  expired,  and  therefore  the  ex» 
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cutlon.of  tbe  }nd|rment  sbotdd  not  be  stayed. 
The  rule  to  sbow  cause  must  be  diBcbarged, 
with  costs. 

C18  R.  I.  4E6] 

LONG   IHuAND    BRICK   CO.   t.  ARNOLD. 

(Supreme   Court  of  Rhode   Island.     Jan.  12, 
1894.) 

Mechanics'   Lieks— Ownebshif  or  thx 
Lard. 

1.  A  vendee  In  posseaaion  under  a  contract 
of  sale  it  not  the  ''owner"  «f  the  land,  within 
the  meaning  of  Fab.  St.  e.  177. 1 1,  as  amended 
by  Pub.  Laws  1888,  c  696,  giring  a  lien  in  case 
the  building  is  constructed  at  the  request  of  the 
owner. 

2.  The  vendee's  eiiaitable  owneieliip^  cannot 
be  subjected  to  the  lien  on  petition  against  the 
vendor  and  bis  interest 

Petition  by  the  Loner  Island  Brick  Com- 
pany  against  Frank  W.  Arnold  to  enforce  a 
mechanic's  lien  against  certain  described 
lands  and  bolldlngs,  and  the  right,  title, 
and  interest  of  said  Frank  W.  Arnold  thero- 
in.    Judgment  for  respondent  . 

Stephen  O.  Edwards,  for  petitioner.  Na- 
tban  W.  Llttlefleid  and  Walter  R.  Stiness, 
for  respondent 

PER  CURIAM.  This  Is  a.  petition  for  a 
lien  for  materials  fmmlsbed  in  the  erection 
of  a  building  on  a  lot  of  land  described  in 
the  petition,  on  the  right,  title,  and  interest 
of  the  respondent  Frank  W.  Arnold,  as  tlie 
owner  of  the  land  in  fee  simple.  The  testi- 
mony dlsdoses  that  the  contract  for  the 
erection  of  tbe  building  was  made,  not  with 
Frank  W.  Arnold,  font  with  William  H.  Ar- 
nold, to  whom  Frank  W.  Arnold  had  agreed 
to  convey  the  land,  and  who  was  in  posses- 
sion of  It  under  the  agreement  of  sale.  As 
the  contract  for  the  boildlng  was  made  with 
William  H.  Arnold,  who  was  not  at  the 
'  time  the  owner  of  the  land,  we  do  not  think 
that  the  petition  can  be  sustained,  since  tbe 
lien  given  by  Pub.  St  R.  L  c.  177,  f  1,  as 
amended  by  Pub.  Lpws  R.  I.  e  696,  of  March 
21,  1888,  is  in  case  the  bnlldlng,  etc,  Is  con- 
structed, etc.,  "by  contract  with  or  at  the 
request  of  the  owner"  of  the  land.  The  pe- 
titioner argues  that  as  a  contract  for  the 
sale  of  the  land  to  William  H.  Arnold  had 
been  made,  he,  as  Tendee  under  the  con- 
tract, may  be  regarded  as  the  equitable  own- 
er of  tbe  land  within  the  meaning  of  the 
Btatnte;  but  even  if  this  be  so,  the  petition 
does  not  run  against  WllUaJn  H.  Amohl,  nor 
does  It  seek  to  subject  his  Interest  in  the 
land  to  a  lien. 


<U  R.  I.  4SE) 

MATHHWSON  v.  MATHBWSON. 

(Snpreme  Court  of  Rhode  Island.     Jan.  28, 

1894.) 

DrvoRCB— DsrBVsss— Unv&iTBVDLirBas  ov  Pbti- 

TIOKSK. 

When  a  man  is  presumptively  dead,  and 
liis  wife,  having  reason  to  believe  him  dead  in 
fact,  marries  another  man,  but  he  afterwards 

v.28A.no.l4— 51 


returns,  the  wife's  cootlnned  cohabitation  witl( 
the  other  man  after  her  first  husband's  retnm 
deprives  het  of  right  to  a  divorce  from  tlM  lat- 
ter for  desertion  and  adultery. 

Petition  by  Sophronla  W.  Mathewson 
against  Luther  W.  Mathewson  for  divorce 
from  bed  and  board,  and  separate  mainte- 
nance.   Dismissed. 

Stephen  O.  Edwards,  for  petitioner.  Na- 
than W.  LltUefleld  and  Walter  R.  Stiness, 
for  ravondent. 

TILLINGHAST,  J.  This  Is  a  petition  for 
divorce  from  bed  and  board,  and  for  sepa- 
rate maintenance,  on  the  grounds  of  deser- 
tion, neglect  to  support,  and  adultei^.  The 
parties  were  married  October  2,  1853,  and 
lived  together  until  1861,  when  the  respond- 
eat deserted  the  petitioner,  telling  her  %  was 
going  away  on  business,  and  enter^  the 
service  of  tbe  United  States,  as  a  soldier. 
He  wrote  to  her  once  or  twice  Shortly  after 
leaving,  after  which  She  heard  nothii^  from 
him,  direcUy,  for  27  years,  but  it  was  com- 
monly reported  that  be  was  killed  in  the 
army  during  tbe  late  CivQ  War;  and  the 
petitioner,  supposing  that  he  was  dead,  re- 
married in  1872  to  one  James  M.  Place,  with 
whom  She  lived  as  his  wife  until  August, 
1892.  About  five  years  ago  tbe  respondent 
returned  with  another  wife  and  several  ctdl- 
dren,  and  the  petitioner  became  aware  of 
this  act  as  early  as  January,  1880,  when  she 
saw  him,  and  had  a  talk  with  him.  She  also 
saw  and  consulted  with  an  attorney  of  this 
court  as  to  her  relations  with  sold  Place 
about  two  years  ago,  shortly  after  which  she 
ceased  to  cohabit  with  him,  and  filed  this 
petition  for  divorce.  In  tills  stat!^  of  the 
proof,  the  respondent's  counsel  contends  that 
the  divorce  should  not  be  granted,  as  it  ap- 
pears that  the  petitioner  was  herself  guilty 
of  adultery,  or  at  any  rate  of  such  gross  mis- 
conduct and  wickedness,  repugnant  to,  and  in 
violation  of,  the  marriage  covenant  under 
wliicb  she  is  now  seeldng  relief,  as  to  bar 
her  from  asserting  any  claim  against  her 
husband. 

Tbe  petltionor  was  perhaps  justifiable  in 
contracting  said  second  marriage,  her  hus- 
lumd  being  presumptively  dead,  and  as  she 
believed,  and  had  reason  to  believe,  dead  in 
fSct  As  soon  as  it  came  to  her  Imowledge, 
however,  that  be  was  living.  If  she  intcaided 
to  claim  her  conjugal  rights,  she  Should  have 
immediately  ceased  cohabitation  with  her 
second  husband;  her  marriage  with  him  not 
being  voidable  merely,  but  absolutely  void. 
Pubu  St  R.  I.  c  163,  {  5.'  She  was  only  Jus- 
tified, therefore,  in  living  with  Place  during 
the  continuance  of  her  belief  that  the  re- 
spondent was  dead.  By  continuing  to  live  with 

*  Pub.  St  c.  163,  1  6:  "AH  marriafes  wImu 
either  of  the  parties  nave  a  former  wife  or  hus- 
band livrag  at  the  time  of  such  marriage,  or 
where  either  of  them  shall  be  an  idiot  or  luna- 
tic at  the  time  of  such  marriage^  shall  be. abso- 
lutely void." 
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him  after  the  return  of  the  respondent,  she 
certainly  forfeited  all  legal  claim  to  the  sup- 
port of  the  latter  If,  Indeed,  she  did  not  there- 
by commit  the  crime  of  adultery  (1  Bish. 
Mar.  DiT.  &  Sep.  §  1511);  and  hence  is  in 
no  position  to  complain  of  the  wrongs  com- 
mitted by  him.  She  alleges,  as  does  every  pe- 
tltioner  for  divorce,  that,  ever  since  her  mar- 
riage with  the  respondent,  she  has,  "on  her 
part,  demeaned  herself  as  a  faithful  wife, 
and  performed  all  the  obligations  of  the  mar- 
riage covenant,"  while  b»  own  testimony 
shows  that  she  has  grossly  violated  the  same, 
and  therefore  that  she  does  not  come  into 
court  with  clean  bands,  as  the  law  requires. 
But,  on  the  other  hand,  the  proof  shows  that, 
had  the  respondent  been  himself  free  from 
legal  fault  at  the  time  of  the  commencement 
of  tUk  suit,  he  would, have  had  a  good  and 
sufficient  ground  for  divorce  against  the  pe- 
titioner. It  appearing,  then,  that  the  peti- 
tioner, whether  equally  g^ullty  with  the  re- 
spondent or  not,  has  been  guilty  of  conduct 
which  would  be  a  sufficient  ground  for  di- 
vorce, she  is  not  entitled  to  the  relief  prayed 
for  in  her  petition.  6  Am.  &  Eng.  Enc.  Law, 
824,  and  cases  cited  in  note  10;  Church  t. 
Church,  16  R.  I.  66T,  19  Atl.  244;  2  Bish. 
Mar.  DlT.  ft  Sep.  {  340;  Browne,  Div.  & 
Alim.  84.  For  circumstances  that  would  ex- 
cuse cohabitation  with  a  second  husband 
while  the  first  marriage  was  still  subsisting, 
see  Pratt  v.  Pratt.  157  Mass.  503,  32  N.  E.  747. 
Petition  denied  and  dismissed. 


(U  R.  I.  436) 

DEAN  et  &1.  V.  ROUNDS  et  al. 
(Supreme  Court  of  Rhode  Island.    Jan.  8, 1S04.) 
Lboaot — EquiTABLB  Offset — What  Constitutes 

—  SDBROOATIOK  —  SbTTLBHBNT  of  ElZEODTOB'S 

AccoDSTS—JORiSDiCTios— Priority. 

1.  Where  part  of  a  trust  estate  consists  of 
Joint  notes  of  a  residuary  legatee  and  her  hus- 
band, given  in  part  payment  of  a  farm  con- 
veyed to  her,  and  in  renewal  of  a  note  for  mon- 
ey borrowed  by  her  while  sole  from  the  trust 
estate,  the  amount  of  the  notes  should  be  de- 
ducted from  her  legacy.  Chafee  v.  Maker,  24 
AU.  773,  17  R.  I.  739,  reaffirmed. 

2.  Where  the  amount  of  a  mortgage,  given 
to  an  executor  by  a  legatee  and  her  husband  to 
secure  notes  which  are  equitably  her  debt,  is 
deducted  from  her  legacy,  her  legatees  are  not 
entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee. 

3.  Where  letters  have  Issued  to  an  admin- 
istrator, and  bond  has  been  given  by  him  in  the 
usual  way  to  account  to  the  probate  court,  the 
jurisdiction  of  that  court  is  not  affected  by  the 
filing  of  a  bill  in  the  supreme  court  against  him 
for  an  account,  and  he  will  not  be  enjoined  from 
prosecuting  in  the  probate  court  the  settlement 
of  an  account  filed  by  him  thertin. 

Bill  by  Calvin  T.  Dean  and  others  against 
Thomas  M.  Rounds  and  others  for  an  ac- 
cotmting  by  defendant  Rounds,  as  admin- 
istrator of  the  estate  of  Mary  S.  Rounds, 
deceased,  and  to  enjoin  the  prosecution  by 
him  of  a  settlement  of  his  account  In  the 
municipal  court  of  the  city  of  Providence, 
which  is  pending  on  appeal  In  the  common 


pleas  division  of  the  supreme  court  Injunc- 
tion denied,  and  case  allowed  to  stand  to 
await  the  settlement  of  such  account. 

After  the  decision  rendered  In  this  cause, 
reported  in  Index  MM,  117,  27  AU.  515.  ttat 
complainants  filed  a  petition  to  enj<Mn  the  re- 
spondent Thomas  M.  Rounds  from  further 
prosecuting  the  settlement  of  his  account  as 
administrator  on  the  estate  of  Mary  S. 
Roimds,  which  he  had  presented  to  the  mu- 
nicipal court  of  the  city  of  Providence  Ednce 
the  filing  of  the  complainants'  bill,  and  wlildti 
was  pending  on  appeal  in  the  common  pleas 
division  of  the  supreme  court  The  case  was 
then  reargued. 

James  Tlllinghast  and  Theodore  F.  TllUng- 
hast  for  complainants.  Joseidi  C.  Ely  and 
Isaao  H.  Southwick,  Jr.,  for  respondents. 

TILLINGHAST,  J.  Upon  the  presentation 
by  the  respondents'  counsel  of  a  final  decree 
in  said  case,-  subsequent  to  the  decision  here- 
tofore rendered  therein,  the  complainants' 
counsel  made  an  extended  reargument  of  the 
entire  case,  and  filed  an  elaborate  brief,  re- 
viewing all  the  proceedings  connected  there- 
with, and  urging  that  the  court  had  erred 
In  said  decision,  and  particularly  in  relation 
to  the  power  of  a  married  woman  to  bind 
berself  by  contract  and  of  the  rl^t  of  sob- 
rogation  contended  for  by  him,  and  ought, 
therefore^  to  reconsider  or  modify  the  same, 
80  that  It  shall  be  in  accord  with  the  wdl- 
settlcd  law  of  the  land  and  the  previons 
decisions  of  this  court  In  connection  with, 
and  as  a  basis  for,  a  part  of  his  said  reargu- 
ment be  filed  a  petition  for  an  injunction 
against  the  respondent  Thomas  M.  Rounds, 
administrator,  to  restrain  him  from  the  fur- 
ther prosecution  of  the  settlement  of  his  ac- 
count before  the  common  pleas  division  of 
this  court  in  which  the  case  is  now  prading 
on  appeal  from  the  mimicipal  court  of  the 
city  of  Providence,  on  the  ground  that  the 
supreme  court  having  first  taken  Jurisdiction 
over  the  same  on  the  bill  before  us,  said  ac- 
count should  be  settled  here,  and  not  In  tlie 
municipal  court 

And,  first,  then,  as  to  the  criticism  of  the 
complainants'  counsel  to  the  effect  that  the 
opinion  referred  to  goes  to  the  extent  of 
deciding  that  the  contracts  of  a  married 
woman  create  a  legal  obligation  binding  at 
law  upon  her  and  her  legal  representatives, 
or  enforceable  at  law  against  hee  ac  them,  or 
against  her  general  estate.  In  Chafee  v. 
Maker,  17  R.  I.  739,  24  AtL  773,  we  held  that 
the  notes  in  question  were  equitably  the  debt 
of  Mrs.  Rounds,  and  hence  that  the  amount 
due  thereon  might  be  retained  by  Chafee,  the 
complainant  in  that  suit  out  of  the  $3,000 
legacy  which  was  payable  by  him  to  said 
Thomas  M.  Rounds  as  administrator  on  her 
estate.  In  our  former  dicision  in  this  cause 
we  intended  to  affirm  the  doctrine  thus  ex- 
pressed, and  we  now  reaffirm  the  same.  We 
never  have  supposed,  however,  nor  are  we 
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consdonB  of  having  decided,  ttiat  a  married 
woman  Is  legally  bound  by  her  contracts, 
except  as  provided  by  statute.  We  have  not 
said  that  an  action  at  law  could  have  been 
maintained  against  Mrs.  Rounds  by  Chnfee 
for  the  recovery  of  the  notes  in  question, 
for  it  is  perfectly  clear  that  it  could  not. 
But  we  have  said,  and  we  think  rightly,  that 
said  notes  were  equitably  the  debt  of  Mrs. 
Rounds,  and  payable  out  of  her  estate,  for 
the  reason  that  they  were  given  for,  and 
Inured  to,  her  sole  and  separate  tteneflt  and 
accommodation,  the  principal  one  having 
been  given  in  part  payment  for  the  farm 
which  was  conveyed  to  her  by  said  Cbafee, 
which  note  was  secured  by  a  mortgage  on 
said  farm,  given  by  her  and  her  husband  in 
the  manner  required  by  law,  and  the  other  by 
way  of  a  renewal  of  the  balance  due  on  a 
note  originally  given  by  her,  while  sole  and 
unmarried,  for  the  sum  of  $1,000,  for  money 
which  she  borrowed  from  the  trust  estate, 
which  said  renewal  note  was  signed  by  her 
husband  solely  for  her  accommodation,  and 
to  enable  her  to  adjust  her  accounts  with 
her  trustee  at  the  time  of  the  purchase  by 
her  of  said  farm.  In  equity  and  good  con- 
science, therefore,  the  trustee  should  be  al- 
lowed to  reimburse  himself  out  of  money  in 
bis  hands  belonging  to  the  estate  of  Mrs. 
Rotmds  for  the  money  advanced  to  her  to 
enable  her  to  purchase  said  estate,  which 
estate  was  by  law  abB(dutely  secured  to  her 
sole  and  separate  use,  and  also  for  the  bal- 
ance due  on  said  note  of  $1,000,  given  before 
her  marriage  with  said  Thomas;  and  said 
trustee  should  only  be  called  upon  to  torn 
over  to  the  administrator  the  balance  that 
shall  remain  after  so  rdmbursing  himself; 
for  can  it  t>e  seriously  contended  that,  had 
Mrs.  Rounds  become  entitled  to  said  $3,000 
legacy  in  her  lifetime,  she  could  have  re- 
covered the  same  from  her  said  trustee  with- 
oat  permitting  him  first  to  deduct  therefrom 
the  amount  which  she  equitably  owed  him 
on  said  notes?  We  think  not  And  If  she 
could  not,  then  certainly  her  administrator, 
who  only  succeeds  to  her  rights  in  the  prem- 
ises, can  only  daim  from  said  trustee  the 
balance  due  after  deducting  her  said  in- 
debtedness. That  the  particular  language 
-which  was  used  by  the  court  in  said  second 
decision  relating  to  the  power  of  a  married 
woman  to  make  contracts  which  should  be 
binding  upon  her  and  her  estate.  If  taken  by 
Itself,  might  be  misleading,  is  perhaps  obvi- 
ous. But  when  taken,  as  it  should  be,  In 
connection  with  the  facts  previously  set  forth 
therein,  no  greater  force  would  ordinarily  at- 
tadi  thereto  than  the  nature  of  the  case  re- 
quired. In  any  event,  all  that  we  intended 
to  say  was  that  the  notes  in  question  were 
equitably  the  debt  of  Mrs.  Rounds,  and 
should  be  paid  out  of  her  estate  in  the  man- 
ner aforesaid. 

And,  secondly,  as  to  the  question  which 
the  complainants  again  raise,  namely,  wheth- 
er they  are  entitled  to  be  subrogated,  under 


the  mortgage  referred  to  in  said  previous 
decisions,  to  the  rights  of  said  Chafee.  We 
stated  in  our  former  opinion  that  the  princi- 
ple of  subrogation  did  not  apply  in  this  case, 
and  we  are  still  of  the  same  opinion.  SuIh'O- 
gation  applies  where  one  party  pays  a  debt 
for  whi9h  another  is  primarily  liable,  and 
which  in  equity  and  good  conscience  should 
have  been  discharged  by  the  latter.  Sheld. 
Subr.  {  1,  and  cases  dted  in  note  on  page  2. 
Where  a  mortgage  debt,  for  instance,  is  paid 
by  one  who  is  entitled  to  pay  it  for  his  own 
protection,  but  is  not  under  any  legal  liability 
to  do  so,  he  is  subrogated  by  op^ation  of 
law  to  the  rights  of  the  mortgagee,  the  doc- 
trine bdng  founded  upon  the  principle  that 
one  who  thus  pays  the  mortgage  debt  is 
equitably  entitled  to  the  mortgage  security. 
As  said  in  Keely  v.  Cassidy,  93  Pa.  St  319: 
"The  general  principle  upon  which  subroga- 
tion rests  is  that  whenever  any  one  pays  a 
debt  for  which  he  is  liable  as  surety  or 
guarantor  it  is  equitable  that  he  should  be 
substituted  in  place  of  the  creditor."  It  is 
also  stated  in  the  same  case  that  "the 
prindple  whidi  governs  in  all  cases  of  substi- 
tution is  one  of  equity  merely,  and  Is  to  be 
carried  out  in  the  exerdse  of  an  equitable 
discretion  with  a  due  regard  to  the  legal 
and  equitable  rights  of  others."  In  Bank  v. 
Gushing,  53  Vt  321,  326,  the  court  say:  "It 
is  only  in  cases  where  the  person  paying  the 
debt  stands  In  the  •sitoation  of  a  surety,  or 
is  compelled  to  pay  in  ordw  to  protect  his 
own  interests,  that  a  court  of  equity  sub- 
stitutes him  in  the  place  of  the  creditor  as  a 
matter  of  course,  without  any  spedal  agree- 
ment" See,  also.  Cole  v.  Malcolm,  66  N. 
Y.  363;  Stevens  v.  King,  84  Me.  291,  24  Aa 
850.  By  the  settlement  with  the  adminis- 
trator, which  we  allowed  the  trustee  to  make 
in  Chafee  v.  Maker,  supra,  the  estate  of  Mrs. 
Rounds  simply  paid  a  debt  which  she  owed. 
It  was  not  paid  by  the  complainants,  or  ei- 
Ouse  of  them.  Tbej  were  under  no  obligation 
to  pay  it  nor  was  it  paid  with  their  money. 
The  assets  of  Mrs.  Rounds'  estate  were  not 
diminished,  and  no  one  was  wronged,  by 
this  proceeding,  for  the  complainouts  were 
not  entitled  to  her  personal  estate  in  gross, 
but  only  to  the  net  amount  thereof,— that  is, 
to  what  remained  after  the  payment  of  her 
debts.  But  the  complainants'  counsel  m-ges 
^hat  the  doctrine  of  subrogation  almost  uni- 
versally. If  not  strictly  always  and  neces- 
sarily in  a  case  of  this  character,— of  lega- 
tees,—only  arises  where  debts  which  the  leg- 
acy moneys  are  taken  to  pay  are  legal  debts 
of  the  testatin:;  that  the  doctrine  almost 
universally  rests  upon  the  fact  that  the  mon- 
'  eys  are  assets  in  the  hands  of  the  executor 
I  or  administrator,  which,  so  far  as  be  Is  con- 
,  cerned,  he  has  rightfully  used  and  api^ed 
to  pay  the  proper  legal  debts  of  the  estatie, 
for,  if  he  wrongfully  used  them,  he  and  his 
bondsmen  wonld  be  liable  personally;  and 
it  is  because  he  has  so  properly  applied  them 
In  his  administration  of  the  estate— an  ap- 
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plication  \7hicb,  being  thus  legally  and  prop- 
erly made,  the  legatee  conld  not  prevent — 
that  a  court  of  equity,  applying  this,  Its  own 
peculiar  and  exdnsive  doctrine  of  subroga- 
tion, substitutes  the  legatee  in  the  place  of 
the  creditor  thus  paid  under,  and  gives  him 
the  benefit  of,  the  creditor's  security.  He 
therefore  contends  that,  so  long  as  the  moAey 
which  Chafee,  trustee,  was  allowed  to  re- 
tain out  of  the  $3,000  legacy  due  to  the  estate 
of  Mrs.  Rounds,  which  money  otherwise  and 
rightfully  belonged  to  the  legatee  under  her 
will,  was,  by  way  of  set-off  as  aforesaid, 
taken  to  pay  the  secured  debt  of  the  testatrix, 
her  legatees  have  the  right  to  be  substitnted 
hn  the  place  of  said  Chafee  under  the  mort- 
gage. 

As  to  specific  legacies  the  law  doubtless  is 
that  In  marshaling  the  assets  of  an  estate 
such  legacies  cannot  be  applied  in  exonera- 
tion of  a  devisee  from  an  incumbrance  to 
which  the  testator  had  subjected  the  devised 
estate  (Johnson  v.  Child,  4  Hare,  87;  2  Jarm. 
Wills,  «636,  637),  although  the  devisee  is  en- 
titled to  have  his  estate  exonerated  out  of  the 
general  personalty,  unless  it  Is  clear  from 
the  will  that  he  was  to  take  It  cum  onere. 
And,  such  being  the  rule,  If  a  specific  legatee 
is  deprived  of  his  legacy  by  the  payment  of 
a  debt  secured  by  mortgage,  he  is  entitled  to 
be  subrogated  to  the  rights  of  the  creditor 
against  the  land,  to  the  extent  of  his  legacy, 
or  to  the  value  of  the  'personal  estate  so 
appropriated.  And  there  are  cases  -  which 
hold  that  the  exoneration  of  a  devisee  cannot 
be  claimed  even  as  against  a  pecimiary  lega- 
tee, and  that  to  the  extent  to  which  it  is  thus 
exonerated  such  legatee  Is  entitled  to  stand 
upon  the  devised  estate  In  the  place  of  the 
mortgagee.  Wythe  v.  Henniker,  2  Mylne  & 
K.  635,  645;  2  Woemer,  Adm'n,  {  494;  Sheld. 
Snbr.  i  211.  See,  also,  the  dictum  of  Brayton, 
J.,  m  Gould  v.  Winthrop,  6  R.  I.  319,  323, 
and  the  dictum  of  the  master  of  the  rolls  in 
Selby  V.  Selby,  4  Russ.  336,  341.  But  wheth- 
er this  latter  doctrine  Is  correct  or  not  we  are 
not  now  caUed  upon  to  determine,  for  the 
reason  that,  as  we  construe  the  will  of  Mrs. 
Rounds,  the  personal  estate  bequeathed  to 
the  complainants  Included  only  what  should 
remain  after  discharging  her  liabilities.  In 
short,  that  the  clause,  "all  moneys  or  legacies 
coming  to  me  from  any  source,  I  give  and 
bequeath  to  my  brother  and  sister,  including 
my  step-son  Walter  B.  Rounds,  to  be  divided 
equally  to  share  and  share  alike,"  Inclnded 
all  the  personal  estate  of  the  testatrix  not 
otherwise  disposed  of,  and  is,  therefore,  a 
general  residuary  bequest;  and  hence  the 
case  falls  clearly  within  the  decision  of  Gould 
V.  Winthrop,  supra,  which  holds  that  such  a 
bequest  is  chargeable  with  all  the  debts  of 
the  testator,  and  that  It  is  only  the  rest  and 
residue  thereof  which  passes  to  the  legatee. 
It  is  true  tb&ee  is  no  direction  in  the  will  to 
pay  the  debts  of  the  testatrix,  but  every  per- 
«M>n  who  makes  a  will  is  presumed  to  know 
the  law,  and  to  make  his  wlU  In  reference  to 


It;  and  his  estate  is  equally  bound  without 
as  with  such  a  direction,  and  in  the  order 
required  by  law;  and  as  all  the  gifts  in  the 
will  before  us,  excepting  the  one  in  question, 
are  clearly  specific,  it  Is  fair  to  Infer  tbat 
the  testatrix  intended  that  this  should  be 
subject  to  the  payment  of  her  debts.  That 
a  bequest  of  .this  sort  is  residuary,  see  Walk- 
er's Estate,  3  Rawle,  229;  Hinckley  v. 
Primm,  41  m.  App.  579;  Decker  v.  Decker, 
121  IlL  341,  12  N.  E.  750;  Walte  v.  Combes. 
5  De  Gex  &  S.  676;  Cadogan  t.  PalagI,  25 
Ch.  Div.  154.  There  are,  therefore,  no  equi- 
ties In  the  case  which  the  complainants  are 
entitled  to  urge. 

And,  finally,  as  to  said  petition  for  an  in- 
junction. It  sets  forth  that  the  complain- 
ants filed  their  biU  in  this  case  on  the  13th 
day  of  July,  1892,  in  which  they  pray,  among 
otlier  things,  that  an  account  may  be  taken 
under  the  direction  of  this  court  of  the  per- 
sonal estate,  debts,  and  expenses  of  said 
Mary  S.  Rounds  as  administered  by  said 
Thomas  M.  Rounds;  that  since  the  filing  of 
their  said  bill  said  Thomas  has  filed  his 
account  as  administrator  In  the  municipal 
court  of  Providence,  and  that  the  settlement 
thereof  is  now  pending  on  appeal  in  the  com- 
mon pleas  division  of  this  court;  and  prays 
that  said  Thomas  may  be  enjoined  from  the 
further  prosecution  of  said  account  before  the 
common  pleas  division.  The  ground  of  this 
petition,  as  stated  in  the  brief,  is  that,  as  this 
court  has  concurrent  Jurisdiction  with  the 
municipal  court  over  the  matter  In  question, 
and  as  it  first  obtained  Jurisdiction  thereof, 
it  must  exclusively  adjudicate  the  same.  In 
Blake  v.  Butler,  10  R.  1. 133,  which  Is  special- 
ly relied  on  In  support  of,  this  contention, 
this  court  refused  to  entertain  a  bill  for  the 
settlement  of  the  administrator's  acconnt. 
saying  that  the  court  of  probate  which  grant- 
ed administration  on  the  estate  was  the  ap- 
propriate tribunal  to  which  the  resiwndent 
was  required  to  resort  for  that  pturpose.  It 
Is  true  that  in  that  case  the  account  of  the 
administrator  was  presented  to  the  probate 
court  for  allowance,  prior  to  the  filing  of  the 
bill,  while  In  the  case  at  bar  It  was  not  pre- 
sented until  after  the  filing  of  the  bill  in  this 
court;  but  letters  of  administration  had  been 
issued  to  the  administrator  in  this  case,  and 
bond  had  been  given  by  him  In  the  usual  way 
to  account  to  the  municipal  court  In  bis  said 
capacity,  before  the  filing  of  this  bill.  So 
that,  while  the  account  which  we  are  now 
urged  to  pass  upon  had  not  been  presented 
In  the  municipal  court,  yet  the  court  had  tak- 
en Jurisdiction  of  the  subject-matter  in  ques- 
tion prior  to  the  filing  of  the  bill  in  this  suit, 
and,  under  the  authority  of  Blake  v.  Butler, 
supra,  "the  court  which  first  takes  Jurisdic- 
tion of  the  subject,  must  exclusively  adjudi- 
cate, and  neither  party  can  be  compelleu  Into 
another  court  for  anything  that  may  be  ad- 
judicated by  the  first"  We  think  the  moru 
appropriate  place  for  the  settlement  of  the 
accoimts  of  an  administrator  In   the   first 
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Instance  la  In  the  probate  court  from  whence 
be  obtained  his  authority  to  administer,  and 
to  which  he  expressly  bound  himself  to  ac- 
count But,  as  said  In  Wood  t.  Hammond,  16 
R.  I.  96.  110,  17  Atl.  324,  and  18  Atl.  198, 
"applying  the  rule  Invoked  by  the  petitioners 
most  strictly,  we  do  not  think  It  would  ex- 
clude the  court  from  using  other  courts  as 
auxiliary  to  Itself."  ThS  petition  for  Injunc- 
tion Is  denied,  and  the  case  will  be  allowed 
to  stand  to  await  the  settlement  of  the  ad- 
ministrator's account  in  the  common  pleas 
division  of  the  court. 


OS  R.  I.  4») 

DOUGLASS  ▼.  BARBER. 

(Sai>reme  Court  of  Rhode  Island.    Jan.  24, 
1894.) 

DlSTCKBAKCE  0»  BcHOOL  —  'WHAT  COSSTITDTES— 
ARBEST  WITHOUT  WaRRIST  —  WbEN  JcSTIFIA- 

BLB — Failure  to  Fbocdke  Warbakt  —  Effect 
— Mittimus. 

1.  A  peraon  who  enters  a  schoolhoase,  and 
Jocks  the  door  from  the  inside,  thereby  pre- 
venting the  teacher  and  popils  from  entering, 
Tiolates  Pub.  St  c  241,  f  7,  which  provides  a 
pnnisbment  for  persons  who  willfully  Interrupt 
or  disturb  any  school. 

2.  A  i>erBon  who  wlllf ally  interrupts  or 
disturbs  a  school,  in  violation  of  Pub.  St.  c. 
241,  {  7,  is  guilty  of  a  breach  of  the  public 
peace,  and  may  be  arrested  by  an  officer  without 
a  warrant,  when  the  offense  is  committed  in  Itis 
view. 

3.  Where  an  officer  rightfully  arrests  a  per- 
son without  a  warrant  and  makes  a  complaint 
for  the  offense  before  the  district  court,  he  is 
not  gnilty  of  a  trespass  because  the  district 
judge  fails  to  issue  a  warrant 

4.  A  mittimus  which  sets  forth  the  offense, 
the  plea,  and  an  order  that  defendant  give 
recognizance  or  stand  committed  till  the  order 
is  performed,  conforms  snbatantialb'  to  the  re- 
quirements of  Pub.  Laws,  c.  588, 1  20,  and  is 
not  fatally  defective  in  not  stating  that  the  oom- 
mitment  was  for  failure  to  give  recognisance. 

Exceptions  fh>m  district  court.  Providence 
county. 

Action  by  Joseplilne  B.  Douglass  against 
George  F.  Barber  to  recover  damages  for  an 
Illegal  arrest  Tb&:e  was  a  verdict  for  de- 
fendant, and  plaintiff  excepts.  Exertions 
overruled. 

Albert  B.  Grafts,  for  plalntUC.  Dexter  B- 
Pottcr,  for  defendant 

STINESS,J.  This  Is  an  action  of  trespass 
for  an  alleged  Illegal  arrest,  whidi  the  de- 
fendant Justifies  in  a  special  plea  setting 
forth  that  the  plaintiff,  at  the  time  of  the 
supposed  trespass,  bad  entered  a  schoolbouse 
in  the  town  of  Exeter,  locked  the  door  from 
the  Inside,  and  was  detaining  possession  of 
said  achoolhonae,  thereby  preventing  the 
teacher  and  scholars  of  said  school  from  en- 
twlng  therein;  and  the  defendant,  being  an 
officer  of  the  law,  to  wit,  a  constable,  there- 
upon arrested  the  plalntifF,  and  took  her  be- 
tore  the  Jnstloe  of  the  district  court  where  a 
warrant  was  iasued,  upon  which  she  was  ar- 


raigned and  committed.  The  case  Is  before 
us  on  exceptions  to  the  refusal  of  the  Judge 
to  charge  the  Jury  a':  requested  at  the  trial. 

The  first  request  was  to  charge  the  Jury 
that  if  the  plaintiff  took  possession  of  the 
BChooIhonse,  and  was  ejected  before  the 
school  was  called  to  order,  and  before  school 
time,  she  was  not  guilty  of  a  misdemeanor. 
The  third  request  may  also  be  considered 
with  the  first.  It  was  this:  "If  the  com- 
plainant took  peaceable  possession  of  the 
schoolbouse,  and  locked  the  doors,  so  as  to 
keep  the  teacher  and  scholars  out  and  stayed 
inside,  making  no  threats  and  using  no  vio- 
lence to  retain  possession,  then  the  defendant 
had  no  right  to  arrest  her  an^d  carry  her  to 
Wlckford,  but  did  have  a  right  to  remove  her 
from  the  schoolbouse  properly,  and  that 
only."  Pub.  St  R.  I.  c  241,  $  7,  provides 
a  punishment,  by  fine  or  imprisonment,  for 
persons  who  willfully  Interrupt  or  disturb 
any  public  or  private  school.'  Prom  the 
nature  of  the  offense,  which  violates  pnbllc 
order,  and  interferes  with  public  and  per- 
sonal rights,  as  well  as  the  specification  of 
the  offoise  in  the  statutes  under  the  head 
of  "Offences  against  the  Public  Peace  and 
Property,"  It  Is  clear  that  the  interruption 
or  disturbance  of  a  public  school  is  a  breach 
of  the  public  peace,  for  which  an  offender 
may  be  arrested  by  an  officer  without  a  war- 
rant when  the  act  Is  done  In  his  view.  1 
Bish.  Gr.  Proc.  {{  169-183,  and  notes;  1 
Am.  &  Eng.  Ena  Iaw,  734,  and  notes;  1 
Bum,  J.  P.  tit  "Arrest;"  CJom.  v.  Tobin, 
108  Mass.  426.  The  requests  to  charge  are 
based  upon  the  claim  that  the  acts  of  the 
plaintiff,  in  this  case,  amounted  only  to  a 
trespass,  or  forcible  entry  and  detainer.  But 
we  think  that  they  were  more,  and  that  they 
amounted  to  a  violation  of  the  statute.  To 
interrupt  and  disturb  a  school  necessarily  In- 
cludes, not  only  acts  which  disturb  the  school 
while  In  session,  but  also  those  which  pre- 
vent the  school  from  assembling.  A  school 
Is  as  much  Interrupted  or  disturbed  by  pre- 
venting the  assembly  as  by  breaking  it  np 
after  It  Is  assembled.  The  statute  is  aimed 
at  the  protection  and  peaceable  conduct  of 
scho(^  The  fact  of  calling  to  order,  tbere- 
fwe,  is  without  significance.  It  would  be  a 
very  narrow  constmctlon  of  the  statute, 
which  could  neither  be  Justified  by  Its  pur- 
pose nor  language,  to  say  that  a  disorderly 
act  after  a  school  had  been  called  to  order 
would  be  an  interruption  or  disturbance  of 
the  school,  and  an  offense,  but  one  which 
prevented  both  the  holding  and  calling  to 

'As  follows:  "Sec.  7.  Every  person  who  shall 
wilfully  interrupt  or  distnrb  any  town  or  ward 
meeting,  any  assembly  or  people  met  for  relig- 
ions worship,  any  public  or  private  school,  any 
meeting  lawfully  and  iteaceably  held  for  the 
purposes  of  moral,  literary  or  scientific  im- 
provement,  or  an^  other  lawful  meeting,  ex- 
hibition or  entertainment,  either  within  or  with- 
out the  place  where  such  meeting  or  school  is 
held,  shall  be  Imprisoned  not  ezceedins  one  year 
or  be  fined  not  exceeding  five  hundred  dollars." 
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orAa  of  the  sdiool  would  not  be  an  Inter- 
ruption or  disturbance,  and  so  no  offense  at 
all.  Accordingly,  we  find  that  similar  stat- 
utes relating  to  religious  meetings  have  been 
held  to  ext^id  protection  "to  the  assemblage 
when  It  Is  in  the.  act  of  gathering  together 
at  the  place  appointed  for  worship,  while 
■the  exercises  are  In  progress,  and  until  there 
Is  a  dispersion  of  the  persons  who  have  come 
together,  and  they  cease  to  be  an  assemblage 
or  congregation."  Lancaster  v.  State,  53 
Ala.  398;  Dawson  t.  State,  7  Tex.  App.  59; 
State  V.  Lusk,  68  Ind.  264;  State  v.  Ram- 
say, 78  N.  a  448; .  Williams  v.  State,  3 
Sneed,  313.  In  State  t.  Oager,  28  Conn.  232, 
cited  by  the  plaintiff,  the  statute  provided 
only  for  the  disturbance  of  a  school  "while 
the  same  Is  In  session,"  and  the  court  fol- 
lowed the  language  of  the  statute. ,  Of  course, 
it  is  not  to  be  understood  that  disorderly 
conduct  In  a  schoolhouse,  so  long  a  time  be- 
fore or  after  school  hours  as  not  to  interfere 
with  the  assembly  or  session  of  the  school, 
would  be  a  violation  of  the  statute.  But 
that  is  not  this  case.  It  appears  from  the 
record  that  near  school  time  the  teacher  and 
a  number  of  scholars  arrived.  The  teacher 
tried  to  enter  the  schoolhouse,  but  the  plain- 
tiff prevented  bo*,  and  then  she  was  obliged 
to  send  for  help.  The  defendant  came,  who, 
after  a  demand  of  entrance  by  him,  and  re- 
fusal by  the  plaintiff,  was  obliged  to  break 
open  the  door.  Not  only  might  all  this  take 
enough  time  to  go  beyond  the  usual  hour, 
but  It  was  sufficient  to  show  an  interruption 
and  disturbance  In  the  assembling  of  the 
school.  The  requests  to  charge,  therefore, 
were  too  broad,  and  were  rightly  refused. 

The  second  request  was  to  charge  that  an 
officer  arresting  a  person  without  a  warrant 
(or  a  crime  committed  in  his  presence  must, 
in  order  to  Jiistify  such  arrest,  procure  a 
complaint  and  warrant  for  the  identical  of- 
fense so  committed.  It  appears  that  the 
plaintiff  had  been  guilty  of  disturbing  the 
school  while  In  session,  on  the  day  before 
her  arrest;  that  the  defendant  took  her  be- 
fore the  Judge  of  the  district  court,  and  made 
complaint  for  the  same  offense  which  he  had 
seen  that  morning,  and  for  which  he  had 
arrested  her.  The  district  judge,  not  being 
sure  that  locking  the  teacher  and  scholars 
out  of  the  schoolhouse  was  a  breach  of  the 
peace>  thought  It  best  to  make  out  a  com- 
plaint and  warrant  for  the  disturbance  on 
the  previous  day,  and  did  so.  Undoubtedly, 
the  law  requires  an  officer  who  makes  an  ar- 
rest without  a  warrant  to  make  a  complaint 
for  the  offense,  and  this  the  officer  did.  He 
has  no  control  over  the  magistrate,  and, 
having  made  the  complaint,  he  can  do  no 
m(Mre.  If  he  was  Justified  In  the  arrest,  the 
action  of  the  magistrate  cannot  make  him  a 
trespasser,  and  we  know  of  no  decision  which 
goes  to  that  extent.  We  think,  therefore, 
that  the  failure  of  the  officer  to  procure  a 
complaint  and  warrant  for  the  offense  com- 
mitted in  bis  presence  was  not  decisive  of 


bJa  Justification  In  the  arrest,  and  that  the 
request  so  to  charge  was  rightly  refused. 

The  fourth  exception  was  upon  a  refusal 
to  rule  that  the  mittimus  was  fatally  de- 
fective, ta  not  stating  that  the  commitment 
was  for  failure  to  give  recognizance.  The 
recwd  shows  that  the  mittimus  set  forth  the 
offense,  the  plea,  and  the  order  that  the  re- 
spondent give  recognizance,  or  stand  com- 
mitted untU  the  order  is  performed.  The 
record  of  the  case,  and  the  jailer's  book, 
show  that  the  plaintiff  was  committed  for 
want  of  recognizance,  and  the  defendant  was 
entitled  to  show  the  fact  that  the  mittimus 
was  properly  Issued.  M(«eov»,  as  it  was 
in  the  usual  form,  under  the  practice  in  this 
state,  and  conformed,  substantially,  to  the 
statute  (Pub.  Laws  R.  L  c  598,  {  20),'  the 
request  to  charge  was  properly  refused. 
Exceptions  overruled. 


(18  R.  I.  531) 
NELSON  V.  PIERCiE. 
(Supreme  Oourt  of  Rhode  Island.     March  31, 
1894.) 

Bbdcotioh— Civil  Action— BcFHCisycT  o»  Evi- 
dence— Rbasonablb  Doubt. 

1.  In  an  actum  for  seduction  of  plaintiff's 
daughter,  she  testified  positively  to  the  time  ami 
place  of  her  sedaction  by  defendant;  that  she 
charged  liini  with  being  the  father  of  her  cliild. 
and  asked  him  to  assist  her,  whereopon  he  gave 
her  $10,  and  promised  her  more.  She  also  tes- 
tified to  other  facts  tending;  to  sustain  the 
charge.  Defendant  as  positively  denied  the 
charge  and  the  alleged  assistance  and  promise, 
and  produced  evidence  to  sustain  his  denial. 
Held,  that  the  evidence  supported  a  verdict  for 
plaintiff.     Matteson,  C.  J.,  dissenting. 

2.  A  criminal  offense  charged  as  the  l>aais 
of  a  civil  action  need  not  be  proved  beyond  a 
reasonable  doubt,  bat  it  is  sufficient  if  it  l>e 
proved  by  a  preponderance  of  the  evidence. 

Action  by  George  O.  Nelson  against  Ever- 
ett H.  Pierce  to  recover  damages  for  the 
seduction  of  plaintiff's  daughter.  There  was 
a  verdict  for  plaintiff,  and  defendant  peti- 
tions for  a  new  triaL  Petition  dismissed, 
and  Judgment  ordered  on  the  verdict 

Oeorge  J.  West,  for  plaintiff.  Tanner  & 
Oannon,  tcx  defendant 

TILLINGHAST,  J.  The  court  Is  of  ttie 
opinion  that  there  is  sufficient  evidence  in  the 
case  to  sustain  the  verdict  The  plalntitTs 
daughter  testifies  with  much  positlveness  as 
to  her  seduction  by  the  defendant,  giving  the 
time  and  place  of  the  occurrence,  togetho' 
with  tbe  unfortunate  condition  in  which  she 
subsequently  found  herself;  that  she  per- 
sonally  charged  the  defendant  wltb  being 

'As  follows:  "Sec.  20.  In  every  case  In  wltich 
a  district  court  shall  require  the  accused  to 
give  recognizance  for  his  appearance  before 
some  court,  and  in  which  he  snail  not  give  such 
recognizance,  the  accused  shall  be  forthwith 
committed  to  the  jail  in  the  county  in  whidi 
such  district  court  is,  there  to  remain  until  he 
shall  give  such  recognizance  or  be  disduurged 
puTsnant  to  law." 


Digitized  by 


Google' 


Md.) 


FIBST  KAT.  BANK  v.  LINDENSTBUTH. 


807 


the  father  of  her  child,  and  asked  him  to  as- 
sist her,  which  he  did  by  giving  her  flO  and 
promising  her  more,— together  with  other 
facts  and  circumstances,  tending  to  sustain 
the  plaintiff's  allegation.  The  defendant  as 
positively  denies  the  charge  made  against 
him,  together  with  the  said  alleged  assist- 
ance and  promise  of  assistance,  and  produces 
evidence  tending  to  sustain  his  denial.  The 
case  is  therefore  one  which  It  Is  peculiarly 
the  province  of  the  Jury  to  determine.  The 
witnesses  were  before  them,  and,  as  said  by 
this  court  In  Kelley  v.  Brennan,  18  R.  I.  36, 
25  Atl.  346:  "There  may  have  been  that  In 
the  conduct  or  appearance  of  the  plalntifT  or 
of  the  defendant  which,  in  their  Judgment, 
entitled  her  to  belief  rather  than  the  defend- 
ant" And  while  there  are  circumstances 
connected  with  the  case  which  might  raise 
a  probability  that  another  man  than  the 
defendant  was  the  guilty  party,  yet  they  are 
not  BO  strong  and  conclusive  as  to  warrant 
the  court  In  Interfering  with  the  verdict. 

The  point  made  by  defendant's  counsel,  that 
"when,  in  a  civil  suit,  a  criminal  offense  is 
charged  in  the  pleading,  such  offense  must 
be  proved  beyond  a  reasonable  doubt,"  is  not 
In  accordance  with  the  uniform  practice  in 
this  state  (State  v.  Bowen,  14  R.  I.  165),  nor 
with  tl)e  well-settled  rule  of  evidence  gen- 
erally; for,  while  there  are  cases  which  up- 
hold this  doctrine  (see  Insurance  Co.  v. 
Klewer,  129  111.  599,  22  N.  E.  489,  and  cases 
cited),  yet  the  overwhelming  weight  of  the 
authorltlee  Is  to  the  effect  that  all  Issues  of 
fact  in  a  clvQ  case  are  to  be  determined  in 
accordance  with  the  preponderance  or  weight 
of  the  evidence  (3  Greenl.  £v.,  13th  Ed.,  {  29; 
1  Rice,  Ev.  {  89a;  2  Rice,  Ev.  pp.  801-804). 
Petition  for  new  trial  denied  and  dismissed, 
and  case  remitted  to  the  common  pleas  di- 
vision with  direction  to  enter  Judgment  on 
the  verdict 

MATTESON,  O.  J.,  dissenting  as  to  the 
sufficiency  of  the  evidence  to  sostain  the 
verdict. 


(18  R.  L  tfS) 

KEIiLEY  V.  RYDER  et  al. 

(Supreme  Coart  of  Rhode  Island.    Jan.  12, 

1894.) 

Pleasins  ii»  E<jcitt— AnawBR. 

An  answer 'to  a  bill  in  equity  which  does 

not  confess  and  avoid  and  only  denies  the  alie- 

gationa  of  the  bill  by  Implication  is  insaffident 

BiU  in  equity  by  Thomas  J.  Kelley  against 
James  J.  Ryder  and  others  to  dissolve  part- 
nership. Appeal  by  complainant  on  excep- 
tions to  the  answer.     Exceptions  sustained. 

John  F.  Lonsdale  and  Bernard  J.  Padien, 
for  complainant  George  J.  West,  for  re- 
spondents. 

PER  CURIAM.  The  rules  of  equity  plead- 
ing  require  that  an  answer  should  confess 
and  avoid  or  expressly  deny  the  allegations 


of  the  bllL  Place  v.  City  of  Providence,  12 
R.  I.  1.  The  answer  of  the  respondents 
James  J.  Ryder  and  Catherine  E.  Ryder  does 
not  In  the  particulars  excepted  to,  comply 
with  this  requirement  Instead  of  expressly 
denying  the  allegations  of  the  bill,  it  sets  up 
matters  of  defense  which  deny  the  allega- 
tions of  the  bill  only  by  Implication.  From 
such  an  answer  it  is  difficult.  If  not  practical- 
ly impossible,  to  determine  what  are  the  real 
Issues  Involved  in  the  suit  Exceptions  sus- 
tained. 


(It  Md.  IM) 

FIRST  NAT.  BANK  OF  BALTIMORE  v. 

LINDENSTRUTH  et  al. 

(Court  of  Appeals  of  Maryland.     March  14, 

1894.) 

Chattel  Mortoaoes—  Validitt — Aftek-Ao- 
quiHED  Vbofbktt. 

1.  A  mortgage  of  a  stock  of  goods,  provid- 
ing  that  all  stock  replaced  after  the  sale  of  any 
of  the  stock  conveyed  should  be  substituted 
therefor,  and  be  liable  for  the  debt.  Is  ineffectu- 
al to  create  a  lien  on  after-acquired  goods. 

2.  Where,  with  the  mortgagee's  knowledge, 
and  for  Its  benefit  the  after-acquired  goods 
have  been  so  intermingled  with  the  prc^>erty 
embraced  In  the  mortgage  as  not  to  be  .distin- 
guishable therefrom,  a  judgment  creditor  may 
levy  on  and  sell  the  whole,  or  so  much  thereof 
as  may  be  necessary  to  satisfy  his  debt 

Appeal  from  circuit  court  of  Baltimore  city. 

BiU  by  the  First  National  Bank  of  Balti- 
more against  August  M.  Undenstrath  and 
another  for  the  appointment  of  a  receiver 
for  property  alleged  to  have  been  conveyed 
by  defendant  Llndenstruth  to  his  codefend- 
ant  in  fraud  of  creditors,  and  asking  that  the 
property  be  sold  and  distributed  under  the 
direction  of  court  From  a  Judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  BRISCOE,  MeSHERRY,  FOWLER, 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

J.  Alex.  Preston  and  Alex.  Preston,  for  ap- 
pellant Peter  J.  Campbell,  C.  D.  McFar- 
land,  and  Thos.  C.  Weeks,  for  appeUees. 

MeSHERRY,  J.  On  August  20.  1890,  Lln- 
denstruth borrowed  $5,500  in  cash  from  the 
George  Bauernschmidt  Brewing  Company, 
of  Baltimore,  and  at  the  same  time,  and  to 
secure  the  repayment  of  the  loan,  executed 
and  delivered  to  the  lender  a  mortgage  con- 
veying both  real  and  personal  property,  and 
likewise  all  of  the  mortgagor's  "stock  in 
trade,  such  as  whiskies,  brandies,  wines,  liq-' 
uors  of  any  sort  and  description."  Among 
other  things,  the  mortgage  contained  the 
following  provision:  "And  it  is  hereby  ^- 
pressly  understood  that  all  stock  and  goods 
hereby  granted  shall  be  held  liable  for  the 
said  sum  of  five  thousand  five  hundred  dol- 
lars, and  the  interest  thereon,  until  paid,  and 
that  all  stock  of  goods  replaced  after  the 
sale  of  any  or  all  of  the  stock,  goods,  mer- 
chandise, and  other  property  hereby  granted 
shall  be  substituted  for  those  hereby  grant- 
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ed;  and  the  debt  hereby  secnred  shall  be  a 
Ilea  upon  all  of  said  stock  or  goods  now  on 
hand,  or  substituted  for  the  stock,  goods,  and 
other  property  granted."  In  November,  1892, 
the  First  National  Bank  of  Baltimore  obtain- 
ed a  Judgment  against  Llndenstruth  upon  a 
cainae  of  action  which  existed  prior  to  the 
execution  of  the  mortgage.  A  fl.  f a.  was  Is- 
sued on  this  Judgment,  and  ^as  returned 
nulla  bona,  and  fdiortly  thereafter  the  bank 
filed  a  bill  of  complaint  in  circuit  coiu't  No. 
2  of  Baltimore  city,  alleging  that  Linden- 
atruth  was  largely  Indebted;  that  he  was 
without  the  means  to  pay  his  debts,  apart 
from  the  property  covered  by  the  mortgage; 
that  the  conveyance  was  made  to  hinder,  de- 
lay, and  defraud  his  creditors,— and  that  it 
contained  provisions  which  were  utterly  void. 
Later  on,  an  amended  bill  was  filed,  charging. 
In  addition  to  the  averments  of  the  original 
bill,  that  the  mortgage  had  In  fact  hindered, 
delayed,  and  prevented  the  plaintiff  from  col- 
lecting Its  Judgment,  and,  further,  that  the 
property  was  more  than  sufficient  to  pay  the 
mortgage  debt  and  the  plaintiff's  claim.  It 
also  charged  that  some  of  the  goods  and 
stock  conveyed  by  the  mortgage  had  been 
sold,  and  replaced  by  other  goods  and  stock, 
and  that  these  latter  had  been  so  mixed  and 
Intermingled  with  those  covered  by  the  mort- 
gage that  they  could  not  be  identified,  or 
distinguished  from  the  goods  and  stock  otig- 
inally  transferred  by  the  mortgage.  The  xe- 
lief  prayed  was  that  the  mortgage  might  be 
set  aside,  that  a  receiver  might  be  appointed, 
that  the  mortgaged  property  might  be  sold, 
and  that  the  claim  of  the  plaintiff  might  be 
paid  after  the  debt  secured  by  the  mortgage 
had  been  first  satisfied.  There  was  likewise 
a  prayer  for  general  relief.  A  demurrer  was 
Interposed  to  the  amended  bill,  but  was  over- 
ruled, and  the  answers  previously  filed  to 
the  original  bill  were  adopted  as  answers  to 
the  amended  bilL  Testimony  was  taken,  and 
upon  final  bearing  the  court  dismissed  the 
bill  of  complaint,  with  costs;  and  from  that 
decree  this  appeal  was  taken. 

The  testimony  shows,  beyond  a  cavil  or 
a  doubt,  that  the  cash  was  actually  loaned 
by  the  brewing  company  to  Llndenstruth,  In 
absolute  good  faith,  when  the  mortgage  was 
executed,  and  there  Is  nothing  whatever  in 
the  record  even  suggestive  of  a  suspicion 
that  the  mortgagor  and  mortgagee  combined 
or  confederated  to  defraud  any  creditor  of 
Llndenstruth.  Indeed,  it  was  not  pretended. 
In  the  discussion  at  the  bar,  that  there  was 
any  evidence  of  actual  fraud,  apart  from  that 
which,  it  was  Insisted,  the- provisions  of  the 
mortgage  disclosed.  These  provisions  are  the 
ones  we  have  already  quoted,  and  they  are 
relied  on  as  sufficient  to  condemn  and  avoid 
the  instrument. 

It  is  quite  true  courts  of  high  authority 
have  hdd  that  a  mortgage  conveying  a  stock 
In  trade,  and  containing  an  express  covenant, 
or  accompanied  by  an  independent  agree- 
ment, permitting  the  mortgagor  to  remain  In 


possession  for  the  purpose  of  seDbig  the 
mortgaged  articles  for  his  own  use  and  bene- 
fit, or  for  the  purpose  of  replacing  such  of 
them  as  he  might  sell,  is  null  and  void,  as 
to  creditors  of  the  mortgagor,  because  fraud- 
ulent in  law,  without  reference  to  the  bona 
fides  of  the  mortgage  debt,  or  the  honesty  of 
the  mortgagor's  intention.  Robinson  v.  Elli- 
ott, 22  Wall.  510;  Davenport  v.  Poulke,  68 
Ind.  382;  Voorhls  v.  Langsdorf,  31  Mo.  451; 
Collins  V.  Myers,  16  Ohio,  547;  Freeman  v. 
Rawson,  5  Ohio  St  1;  Southard  v.  Benner, 
72  N.  Y.  424;  Place  v.  langworthy,  13  Wis. 
620;  EdgeU  ▼.  Hart,  9  N.  Y.  213.  And  it  U 
also  true  other  courts,  entitled  to  equal  re- 
spect, have  held  that  such  a  mortgage  is  not 
per  se  void,  but  that  the  reservation  of  a 
power  thus  to  sell  is  only  evidence  of  a  fraud- 
ulent intent,  for  the'  consideration  of  the  tri- 
bunal which  has  to  determine  the  question 
of  fraud.  Oliver  v.  Eaton,  7  Mich.  108; 
CUeatliam  v.  Hawkins,  76  N.  C.  335;  Fletcher 
V.  Powers,  131  Mass.  333;  Vanmeter  v. 
BstlU,  78  Ky.  456;  Fisher  T.  Syfers,  109  Ind. 
514,  10  N.  B.  306.  But  we  are  not  now  con- 
fronted with  this  precise  question.  The 
mortgage  contains  no  clause  giving  the  mort- 
gagor power  to  sell  the  mortgaged  property, 
either  for  his  own  use  or  for  the  purpose  of 
replenishing  the  stock,  and  there  Is  no  evi- 
dence In  the  record  tending  to  establish  the 
existence  of  a  collateral,  independent  agree- 
ment between  the  mortgagor  and  mortgagee, 
conferring  upon  the  former  such  authority. 
Mere  possession  by  the  mortgagor  of  the 
mortgaged  property  Is  not  under  our  reg- 
istry laws,  a  badge  or  indication  of  frand, 
and  to  hold  that  a  merchant  cannot  mortgage 
his  goods  without  closing  his  doors  would 
be  to  hold  that  a  chattel  mortgage  upon  such 
property  Is  worthless.  Gay  v.  Bidwell,  7 
Mich.  ^0.  The  clause  we  have  cited  from 
the  mortgage  attempts  to  make  provision  for 
subjecting  to  the  lien  of  the  mortgage  after- 
acquired  stock  in  trade,  and  while  contem- 
plating, aa  its  language  imports,  the  obvious 
contingency  that  some  of  the  stock  would  or 
might  be  sold  in  the  ordinary  course  of  busi- 
ness unless  the  mortgagor  should  close  his 
doors  at  once,  and  discontinue  his  occupation 
altogether,  it  did  not  in  terms,  reserve  to 
him  either  the  right  or  the  power  to  aell  the 
mortgaged  property  for  his  own  use  and 
benefit  or  for  any  other  purpose.  On  the 
contrary,  the  clause  In  question,  by  declaring 
that  all  stock  substituted  for  the  stock  sold 
should  be  subject  to  the  lien  of  the  mort- 
gage, indicates  that  the  parties  intended  that 
the  mortgagor  should  not  make  such  sales 
for  his  own  interest  and  advanta^,  but  that 
If  he  did  make  any  sales  of  the  mortgaged 
stock,  they  should  Inure  to  the  benefit  and 
security  of  the  mortgagee.  This  clause, 
therefore,  while  conferring  no  authority  upon 
the  mortgagor  to  make  sale  of  the  mortgaged 
stock  In  trade,  made,  or  undertook  to  make, 
provision  for  subjecting  after-acquired  stock 
in  trade  to  the  lien  of  the  mortgage.     But 
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such  a  provision,  while  not,  of  Itself,  render- 
ing the  mortgage  void,  as  fraudulent,  is,  at 
law,  simply  a  milllty."  It  la  the  settled  doc- 
trine of  the  Maryland  courts  that  a  provision 
such  as  this  in  an  ordinary  mortgage  creates 
no  lien,  at  law,  on  after-acquired  property. 
Hamilton  v.  Rogers,  8  Md.  301;  Rose  v. 
Bevan,  10  Md.  466;  Wilson  v.  Wilson,  37  Md. 
1;  Crocker  v.  Hopps  (Oct.  Term,  1893)  28 
AtL  99.  There  are  conditions  under  which 
a  covenant  like  this  would  be  held  valid  In 
equity,  but  they  are  not  presented  here.  But- 
ler V.  Rahm,  46  Md.  541. 

Inasmuch,  then,  as  the  mortgage  was  inef- 
fectual to  create,  at  law,  a  lien  upon  after-ac- 
quired property.  It  follows  that,  as  to  all  such 
property,  the  mortgage  was  no  Impediment 
to  the  enforcement  of  the  execution  issued 
on  the  bank's  judgment  And  if,  with  the 
knowledge  of  the  mortgagee,  and  for  Its 
benefit,  this  after-acquired  property  has 
been  so  intermingled  with  the  property  em- 
braced in  the  mortgage  as  not  to  be  distin- 
guishable from  the  latter,  as  alleged  In  the 
amended  bill  of  complaint,  a  Judgment  cred- 
itor of  the  mortgagor  could  lawfully  levy 
upon  and  sell  the  whole,  or  so  much  thereof 
as  might  be  necessary  to  satisfy  his  debt 
Hamilton  v.  Rogers,  supra;  Chnppcll  v.  Cox, 
18  Md.  513.  It  results,  then,  that  as  the 
clause  which  we  have  been  considering  was 
wholly  Ineffective,  at  law,  to  Include  after- 
acquired  property,  and  as  the  mingling  of 
such  'property  with  that  covered  by  the  mort- 
gage destroyed  the  Identity  of  the  latter, 
and  rendered  the  whole  of  it  liable  to  seizure 
and  sale  under  the  fl.  fa.,  there  was  no  neces- 
sity for  resorting  to  a  court  of  equity  to  set 
adde  the  mortgage,  and  there  was  no  power 
or  Jurlsdictloh  in  that  court  to  grant  under 
these  circumstances,  the  relief  sought  under 
the  bin  of  complaint  Necessarily,  therefore, 
the  decree  dismissing  the  bill  was  right  and 
must  be  affirmed.  Decree  affirmed,  with 
costs. 

(78  Md.  S8t) 
NORTH  BALTIMORE  PASS.  RY.  CO.  v. 

ARNREICH. 

(Court  of  Appeals  of  Maryland.     March  IS, 

1894.) 

Stbebt  Cabs— Injury  to  Fsdestriah— Cohtbib- 

UTOBT  NBOLIOeNCE. 

Where  a  pedestrian  started  to  cross  a 
street  simply  looking  before  him,  and  was  stmcli 
by  a  horse  car  which  turned  onto  the  street  aft- 
er he  had  partly  crossed,  and  which  was  com- 
ing from  behind  htm,  the  question  whether  his 
negligence  contributed  to  the  accident  is  for  the 
■  jury;  he  not  having  seen  or  heard  the  car,  and 
there  being  evidence  that  at  the  turn,  the  driv- 
er of  the  car  whipped  up  the  horses,  and  con- 
tinued to  look  along  the  street  from  wliich  he 
was  tnming. 

Appeal  from  superior  court  of  Baltimore 
dty. 

ActloQ  by  John  Amrelch  against  the  North 
Baltimore  Passenger  Railway  Company  for 
personal  injuries.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 


Argued  before  BRYAN,  FOWLER,  PAGE. 
BOYD,  ROBERTS,  and  BRISCOE,  JJ. 

R.  D.  Morrison,  H.  Munnlkhnysen,  and  N. 
P.  Bond,  for  appellant  George  Savage  and 
Arch  H.  Taylor,  for  appellee. 

ROBERTS,  J.  The  defendant  company 
owns  and  operates  a  street  railway  In  the 
dty  of  Baltimore.  At  about  half  past  7 
o'clock  In  the  evening  of  January  15,  1892, 
the  plaintiff,  going  northward  on  Howard 
street  sought  to  cross  Centre  street  and  was 
run  over  and  injured  by  one  of  the  defend- 
ant's cars.  The  railway  track  of  the  defend- 
ant extends  up  Howard  street  to  Centre 
street;  thm  turns  to  the  right  and  continues 
in  an  easterly  direction  down  Centre  street. 
The  plaintiff,  coming  up  on  the  east  side  of 
Howard  street  on  the  evening  of  the  acci- 
dent was  compelled  to  pass  over  the  track 
of  the  defendant  at  the  point  where  It  ciu'ves 
from  Howard  Into  Centre  street  and  while 
so  crossing  Centre  street  the  accident  hap- 
pened. It  appears  from  the  testimony  on 
the  part  of  the  plaintiff  that  he  was  familiar 
with  the  locality,  and  had  been  for  nearly 
five  yeara  accustomed  to  cross  the  track  of 
the  defendant  at  the  same  point  where  the 
accident  occurred,  and  that,  if  he  had  seen 
or  heard  the  car,  all  that  was  necessary  fOr 
Urn  to  have  done  was  to  0tand  still  and  let 
the  car  pass,  but  that  he  looked  befbre  him, 
and  saw  no  cars  and  heard  none;  that  after 
the  car  turned  Into  the  curve,  it  was  In  the 
rear  of  the  plaintiff,  and  distant  about  15 
feet  from  the  point  when  be  was  struck. 
Mrs.  Eickler,  a  witness  on  the  part  of  the 
plaintiff,  testified:  That  she  was  a  passenger 
on  the  car  in  question,  and  was,  at  the  time 
of  the  acddent  looking  out  of  the  front  win- 
dow at  the  drlvw  and  the  horses.  That 
when  they  reached  the  curve,  the  drivo:  hit 
the  horses,  and  they  went  quickly  around 
the  curve.  That  she  saw  the  plaintiff  on 
the  track  just  as  he  was  struck.  That  he 
was  just  about  stepping  over,  but  the  car 
was  coming  too  fast  That  the  driver  did 
not  see  the  plaintiff  go  under  the  car,  but 
was  spealdng  to  another  car  driver  coming 
down  Howard  street.  If  the  car  had  not 
gone  so  fast  the  plaintiff  could  have  gotten 
over  first;  but  it  was  impossible,— the  car 
was  coming  too  fast.  The  pole  struck  the 
plaintiff  on  the  left  side.  The  driver  was 
looking  to  the  left  and  spoke  to  a  man  com- 
ing down  Howard  street  The  car  did  not 
stop  at  the  turntable.  Other  testimony  was 
given  tending  to  iwove  that  the  driver  whip- 
ped the  horses  in  his  car  in  such  manner 
as  to  cause  them  to  rear  and  become  fright- 
ened, and  gallop  around  the  curve.  The  tes- 
timony offered  by  the  defendant  materially 
conflicts  with  that  of  the  plaintiff. 

The  question  which  has  been  chiefly  ar- 
gued at  the  hearing  in  this  court  is  whether, 
on  the  facts  stated,  the  plaintiff  had  not,  by 
his  own  negligence,  directly  contributed  to 
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produce  the  injury  complained  of,  and  ac- 
cordingly debarred  himself  all  ri^t  of  re- 
covery, and  whether.  In  this  state  of  caae, 
the  court  bdow  had  not  committed  oror  In 
refusinK  to  grant  the  defendant's  first  prayer, 
which  would  have  taken  the  case  from 
the  Jury.  We  have  repeatedly  held  that  in 
cases  of  this  character  the  court  is  never  at 
liberty  to  withdraw  the  case  from  the  consid- 
eration of  the  Jury  unless  the  material  facts 
in  issue  in  the  cause  are  undisputed,  and 
clearly  establish  the  controlling  fact  that  the 
negligence  of  the  plaintifF  has  directly  con- 
tributed to  produce  the  injury  complained  of. 
Since  the  dedslon  in  the  exchequer  cliamber, 
of  Tuff  V.  Warman,  94  B.  0.  L.  583,  this 
court  has  steadfastly  adhered  to  the  rule 
there  laid  down,  as  furnishing  the  dearest 
and  most  satisfactory  guide  in  cases  of  this 
kind.  For  convenient  reference,  we  here  re- 
peat it,  as  follows:  "It  appears  to  us  the  prop- 
er question  for  the  Jury  in  this  case,  and,  in- 
deed, in  all  others  of  the  like  kind,  Is  wheth- 
er the  damage  was  occasioned  entirely  by  the 
negligence  or  improper  conduct  of  the  defend- 
ant, or  whether  the  plaintiff  Iilmself  so  far 
contributed  to  the  misfortune  by  his  own 
negligence  or  want  of  ordinary  and  common 
care  and  cauti<Hi  that  but  for  such  negli- 
gence or  want  of  ordinary  care  and  caution 
on  his  part  the  misfortune  would  not  have 
Iiappened.  In  the  first  case,  the  plaintiff 
would  l>e  entitled  to  recover;  in  the  latter,  he 
would  not,  as  but  for  his  own  fault  the  mis- 
fortune would  not  Iiave  happened.  Mete 
negligence  ch:  want  of  <^rdinary  care  or  cau- 
tion would  not,  however,  disentitle  him  to 
recover,  unless  it  were  such  that  but  for  such 
negligence  or  want  of  ordinary  care  and  cau- 
tion the  misfortnne  could  not  hare  happ^ied, 
at  it  the  defendant  might,  by  the  exercise 
of  care  on  his  part,  have  avoided  the  conse- 
quence of  the  neglect  or  carelessness  of  the 
plaintiff."  In  considering  the  mutual  rights 
and  privileges  of  pedestrians  using  the  streets 
of  a  city,  and  those  which  the  law  accords  to 
street-car  companies,  who  supply  to  the  pub- 
lic the  means  of  ccwivenlent  travel,  careful 
consideration  should  be  g^ven,  and  a  Just 
discrimination  exercised,  in  order  that  no  un- 
reasonable exaction  be  required  of,  or  unfair 
burden  imposed  upon,  either.  There  is  un- 
doubted torce  in  the  observation  of  Mr.  Jus- 
tice McFarland  in  Drlscoll  v.  Railway  Co., 
97  CaL  653,  32  Fac.  591,  when  he  says: 
"Street  railways  are  an  established  feature 
of  modern  dty  life;  they  are  a  convenience 
and  a  necessity  to  all  classes  of  people,  and 
are  desired  by  all; .  but  their  operation  on 
crowded  streets  Is  necessarily  attended  with 
considerable  danger  to  pedestrians,— a  dan- 
ger which  all  people  are  bound  to  know,  and 
against  which  they  should  protect  them- 
selves by  the  use  of  at  least  reasonable  cau- 
tion. While,  therefore,  the  owners  of  th6ii 
railroads  are  to  be  held  to  due  care  in  the 
management  of  their  lines,  they,  when  exer- 
cldng  such  care,  are  not  responsible  in  dam- 


ages to  a  person  who,  In  a  careless  or  redc- 
leas  or  absent-minded  way,  walks  suddenly 
in  front  of  a  moving  car,  and  Is  injured  be- 
fore there  is  time  to  stop  it"  This  court 
has  already  held  that  notwithstanding  the 
negligence  of  the  plaintiff,  if  the  defendant, 
by  the  exercise  of  reasonable  care,  could 
have  avoided  the  consequence  of  the  negled 
or  carelessness  of  the  plaintiff,  the  defend- 
ant is  still  Uable.  Kean's  Cose,  61  Md.  158; 
Green's  Case,  56  Md.  84;  McMahon's  Case, 
39  Md.  449;  Wallace's  Case  (Hd.)  26  AU.  51& 
The  appellant's  main  contention  is  that  the 
court  below  erred  in  refusing  to  grant  its 
second  prayer,  which  reads:  "The  defend- 
ant prays  the  court  to  instruct  the  Jury 
that  it  appears  from  the  uncontradicted  evi- 
dence in  the  cause  that  the  plaintiff,  by  his 
own  negligence,  directly  contributed  to  the 
happening  of  the  injury  complained  o^  and 
that  their  y^^ct  must  be  for  the  def^id- 
ant."  From  the  statement  of  proof  hereln- 
bef(M«  set  out  in  this  opinion,  it  Is  very  dear 
that  this  prayer  was  properly  rejected  as 
being  l>oth  misleading  and  misdirecting  to  the 
Jury.  To  have  instructed  the  Jury  that  It  ap- 
peared from  the  uncontradicted  evidence  in 
the  cause  tiiat  the  plaintiff,  by  his  own  negli- 
gence, directly  contributed  to  the  liappetiing 
of  the  injury  complained  of,  would  have  been, 
in  effect,  saying  to  the  Jury  that  they  were  at 
liberty  to  ignore  all  the  testimony  offered  by 
the  plaintiff,  notwithstanding  there  was  evi- 
dence in  the  cause  from  which  the  Jury' could 
have  inferred  that  the  defendant,  by  the  &l- 
ercise  of  reasonable  care,  might  have  avoid- 
ed the  happening  of  the  Injury  complained 
of.  In  'McOoimell's  Case,  43  Md.  552,  which 
is  in  some  respects  dosely  analogous  to  the 
case  under  consideration,  the  late  Mr.  Justice 
Grason,  delivering  the  opinion  of  the  court, 
said:  "It  was  contended  by  the  counsel  of 
the  defendant  that,  if  the  driver  saw  that 
the  railroad  track  was  dear,  and  no  one  upon 
It,  he  Iiad  performed  all  ttiat  ordinary  care 
and  prudence  required  of  him,  and  it  was 
not  for  him  to  suppose  that  any  one  would 
put  himself  in  the  way  of  the  car  by  at- 
tempting to  cross  in  front  of  it  In  a  largi?, 
populous  city,  where  all  descriptions  of  ve- 
hldes  are  constantly  passing  and  repassing. 
as  well  as  persons  on  foot,  Induding  the 
aged  and  Infirm,  as  also  children  who  arc 
young  and  wanting  in  prudence  and  discre- 
tion, it  is  the  duty  of  drivers  of  cars  not  only 
to  see  that  the  railroad  track  Is  dear,  but 
also  to  ezerdse  a  constant  watchfulness  for 
persons  who  may  be  approaching  the  track. 
Unless  he  does  so,  he  does  not  eserdse  that 
ordinary  care  and  prudence  whldi  the  law 
imposes  upon  him.  In  this  case  there  is 
proof  tending  to  show  that,  instead  of  exer- 
cising such  watchfulness,  his  attention  was 
occupied  by  a  young  lady  standing  in  the 
door  ot  a  bouse  on  the  opposite  side  of  the 
street  from  that  from  which  the  plaintiff 
was  approaching."  We  think  the  court  com- 
mitted no  error  in  submitting  the  case  to  the 
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conslderatloii  of  tbe  Jury,  and,  finding  no  er- 
ror In  any  of  its  mlings,  the  Judgment  ap- 
pealed from  will  be  affirmed.  Judgment  af- 
firmed. 


(79  Ud.  1) 


STEELE  T.  SBIiliMAN, 


(Court  of  Appeals  of  Maryland.     March  13, 
1894.) 

AonoN  OK  Negotiablb  Instbdmbnts — Defenses 
— SBT-Or»  — Whbh  Allowable— Plbas—Sufw- 

OIBNOT. 

1.  The  obligor  (m  a  single  bill  can  male*  the 
same  legal  dd!enses  against  the  assi^^nee  as 
were  available  to  him  against  the  assignor  at 
the  time  of  the  assignment,  and  to  the  same  ex- 
tent. 

2.  Code,  art  7S,  i  12,  providing  that  in  an 
action  on  a  sealed  writing  defendant  may  file 
any  demand  he  has  against  plaintiff  on  a  sealed 
writing  in  bar,  or  plead  it  in  discount  of  plain- 
tiffs  claim,  does  not  deprive  defendant  in  such 
an  action  of  his  right  to  file  a  demand  due  a 
third  party  on  a  sealed  instrument,  and  assigned 
to  defendant,  in  bar  of  plaintiff's  right  to  re- 
cover. 

3.  Where  two  parties  execute  a  joint  and 
several  t>ond,  it  is  the  separate  debt  of  each, 
and  may  be  set  off  by  the  obligee  in  an  action 
against  nim'  by  either  of  the  obligors. 

4.  In  an  action  on  a  single  bill  executed  by 
defmdant  and  S.  and  assigned  to  plaintiff,  a 
plea  alleging  that  plaintiff^  assignor  was  at 
the  time  of  tne  assignment  indebted  in  a  greater 
amount  to  defendant  on  a  sealed  instrument  ex- 
ecuted to  S.  and  assigned  to  defendant  prior  to 
the  assignment  to  plaintiff,  that  plaintiffs  as- 

S signer  was  insolvent  before  the  assignment  to 
laintiff,  and  has  been  ever  since,  states  a  snf- 
dent  answer  to  plaintiff's  claim. 

6.  A  plea  setting  up  that,  before  the  assign- 
ment to  plaintiff,  assignor  released  all  liis  right 
in  the  instrument  assigned,  is  bad. 

e.  The  facts  that  defendant  had  commenced 
•nit  on  his  single  bill,  and  tliat  the  suit  was 
still  pending,  were  no  sufSdent  answer  to  the 
plea  of  set-on. 

Appeal  from  drcoit  court,  Washington 
county. 

Action  by  Robert  Sellman  against  Nicholas 
Steele.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed. 

Argued  before  ROBINSON,  0.  J.,  and 
BRYAN,  BRISCOE,  McSHERRY,  FOW- 
LER, PAGE,  and  BOYD,  JJ. 

C.  B.  Fink,  for  appellant  W.  A.  McKel- 
llp,  H.  M.  Clabaugh,  Jos.  D.  Broojcs,  Alex. 
Armstrong,  N.  B.  Scott,  Jr.,  and  Jas.  A.  C. 
Bond,  for  appellee.  • 

PAOE,  J. ,  This  action  was  brought  by 
Robert  Seliman  against  Nicholas  W.  Steele, 
the  BurvlTing  obligor  of  James  H.  Steele, 
Jr.,  to  recover  the  amount  due  upon  the  Joint 
and  several  obligation  of  the  Steeles  for  the 
sum  of  (2,000,  payable  five  years  after  the 
17tb  day'  of  August,  1886  (the  date  of  the 
bill),  to  Pinkney  L.  Davis,  who  assigned  the 
same  to  the  plaintiff  on  the  sixth  day  of 
July,  1891.  The  defendant  pleaded:  (1) 
That  Pinkney  L.  Davis  was  at  the  time  of 
tbe  assignment  indebted  in  a  "greater 
amount"  to  the  defendant  upon  his  writing 
obligatory  to  James  H.  Steele  for  $5,000,  etc., 


which  obligation  the  said  James  assigned  to 
the  defendant  prior  to  the  assignment  in  the 
declaration  mentioned,  and  that  the  'same 
was  not  paid,  and  the  defendant  was  willing 
to  set  off  against  the  plaintiffs  claim;  (2) 
being  for  defense  on  equitable  grounds  the 
same  facts  set  out  in  the  first  count,  and, 
further,  that  Pinkney  L.  Davis  was,  prior 
to  the  time  of  the  assignment  to  the  plain- 
tiff, hopelessly  insolvent,  and  ever  since  lias 
been,  and  still  is;  and  (3)  that,  before  said 
assignment  to  the  plaintiff,  Davis  released 
in  writing  all  his  right,  title,  and  claim  to 
the  said  writing  obligatory.  A  demurrer  to 
these  pleas  was  sustained.  The  defendant 
then  filed  an  amended  plea,  and,  a  demurrer 
to  this  having  been  sustained,  filed  a  "second 
amended  plea,"  in  which  it  is  alleged  that 
the  obligation  in  the  declaration  mentioned 
is  joint  and  several,  that  Davis,  the  payee, 
at  the  time  of  tlie  assignment  to  tbe  plaintiff 
was,  and  is  still,  indebted  in  "an  equal 
amount"  upon  the  bill  obligatory  of  James 
Steele,  as  set  out  in  the  original  first  plea. 
Replication:  That  the  defendant  on  the 
14th  September,  1891,  before  this  suit  was 
instituted  or  plea  pleaded,  brought  suit  on 
the  single  bill  in  the  plea  mentioned,  and 
that  said  suit  was  still  pending.  Rejoinder: 
(1)  That  the  true  amount  owing  by  Davis  to 
the  defendant  was  greats  than  that  due  to 
plaintiff,  and  tliat  said  suit  was  brought  tor 
the  excess;  (2)  that,  before  filing  his  plea, 
the  defendant  had  dismissed  the  said  suit; 
and  (3)  by  way  of  equitable  defense,  that, 
at  tbe  time  of  said  assignment  to  the  plain- 
tiff, Davis  was,  and  is  yet,  insolvent  as  set 
out  in  defendant's  third  original  plea,  and, 
further,  that  the  assignment  was  without 
valuable  consideration  and  fraudulent  To 
the  third,  a  demurrer  was  sustained;  and, 
upon  the  first  and  second,  issue  was  Joined. 
At  the  trial  two  exceptions  were  taken  by 
the  defendant  upon  the  admissibility  of  evi- 
dence, and  two  to  the  action  of  the  court 
in  granting  and  rejecting  the  resjiective 
prayers  offered  by  the  parties. 

The  first  questions  we  are  called  upon  to 
consider  arise  upon  the  disposition  of  the 
pleadings.  The  plaintiff  was  the  assignee 
of  a  nonnegotiable  chose  in  action.  He, 
therefore,  took  it  subject  to  all  the  legal  and 
equitable  defenses  of  the  debtor  to  which  it 
was  subject  in  the  bands  of  the  assignor  at 
the  time  of  the  assignment  The  defend- 
ant therefore,  could  make  the  same  legal 
and  equitable  defenses  against  the  plaintiff 
as  were  available  to  him  against  Davis  at 
the  time  of  the  assignment  and  before  no- 
tice thereof,  and  to  the  same  extent  Code, 
art  8,  {  a  This  is  so  weU  setUed  that  it  is 
lumecessary  to  cite  cases  to  sustain  it  Gid- 
dtngs  y.  Seevers,  24  Md.  376;  Harwood  v. 
Jones,  10  Gill  &  J.  405;  Timms  v.  Shannon, 
19  Md.  296.  Our  Code  confers  the  right  to 
plead  set-off  in  the  broadest  terms.  "In  any 
suit  brought  on  any  judgment  or  bond  or 
other  writing  sealed  by  the  party.  If  the  de 
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fendant  shall  have  any  demand  or  claim 
against  the  plalntifT,  upon  Judgment,  bond 
or  other  instrument  under  seal,  ♦  ♦  •  he 
shall  be  at  liberty  to  file  such  demand  or 
claim  In  bar,  or  plead  the  same  in  discount 
of  the  plaintiff's  claim,  and  judgment  for  the 
excess  of  the  one  claim,"  etc.  Code,  art  75, 
f  12.  Thus,  liberty  is  granted  to  file  such 
demand  or  dalm  in  bar,  or  plead  the  same 
In  discount,  and  no  restrictions  are  Imposed 
as  to  the  amount  If  the  demand  or  claim 
filed  in  bar  be  for  a  larger  amoimt  than  the 
plaintiff's'  claim,  In  a  proper  case.  Judgment 
will  be  given  for  the  defendant  for  the  ex- 
cess. In  a  case  like  this,  however,  where 
the  set-off  arises  on  account  of  what  is  dne 
by  a  third  party,  no  Judgment,  it  is  true,  can 
be  rendered  in  the  same  suit  for  the  excess, 
but  we  thinli  no  valid  ground  can  be  as- 
signed why  the  statute  should  for  that  rea- 
son be  held  to  operate  so  as  to  deprive  the 
defendant  of  bis  liberty  to  file  his  demand 
or  dalm  In  bar  of  the  plaintiff's  right  to  re- 
cover. Wat.  Set-Off,  a  657,  660;  Kast  v. 
Kathern,  8  Denio,  344;  Peacock  v.  Jeffery, 
1  Taunt.  426;  Byles,  Bills,  353.  The  objec- 
tion that  the  set-off  Is  bad  because  the  plain- 
tiff's cause  of  action  was  executed  by  the 
two  Steeles,  whereas  the  bill  mentioned  In 
the  plea  is  the  act  of  James  Steele  only,  we 
think  cannot  be  sustained.  The  plaintiff's 
cause  of  action  is  the  Joint  and  several  6b-* 
ligation  of  the  parties,  and  it  is  well  settled 
that,  where  two  or  more  parties  enter  into  a 
Joint  and  several  bond,  it  becomes  the  sep- 
arate debt  of  each,  and  may  therefore  be  set 
off  by  the  obligee  In  an  action  brought 
against  him  by  either  of  the  obligors.  Wat 
Set-Off,  tS  230,  232;  Fletcher  v.  Dyche,  2 
Term  R.  36;  Culver  v.  Barney,  14  Wend. 
161;  Pate  r.  Gray,  Hemp.  155;  Owen  v. 
Wilkinson,  S  C.  6.  (N.  S.)  526.  We  are  of 
the  opinion,  therefore,  there  was  error  in 
sustaining  the  demurrer  to  the  first  of  the 
defendant's  original  pleas.  The  second  of 
the  original  pleas,  though  stated  to  be  on 
equitable  grounds.  Is  substantially  a  plea  of 
setoff.  The  facts  therein  set  forth,  if  ad- 
mitted to  be  true,  would  constitute  a  full 
and  sufficient  answer  to  the  plaintiff's  claim; 
the  plea,  therefore,  ought  to  have  been  main- 
tained. The  third  of  these  pleas  was  prop- 
erly held  to  be  bad.  The  demurrer  to  the 
replication  to  the  second  amended  plea 
should  have  been  overruled.  That  the  de- 
fendant had  commenced  suit  on  his'  single 
bill,  and  that  the  suit  was  still  pending,  was 
no  sufficient  answer  to  the  plea  of  set-off. 
Though,  as  was  said  in  State  v.  Baltimore  & 
O.  R.  Co.,  34  Md.  374,  set-off  is  "In  the  na- 
ture of  a  cross  suit,  the  object  of  which  is 
to  prevent  circuity  of  action,"  and  does  "not 
exist  where  the  subject-matter  of  the  set-off 
could  not  form  the  ground  of  an  Independ- 
ent suit,"  yet  it  Is  a  defense,  and  is  to  be 
raised  by  plea.  The  statute  (Code,  i  12,  art 
75)  expressly  recognizes  this.  It  permits  the 
defendant  to   "file  such   demand   or   claim 


in  bar  or  plead  the  same  In  discount"  And 
this  has  always  been  so  held.  In  Evans  v. 
Prosscr,  3  Term  R.  187,  the  declaratloa  was 
In  assumpsit;  plea,  set-off;  replication,  the 
defendant  had  brought  an  acUo'n  a^inst 
the  plaintiff  on  the  same  cause  of  action, 
and  the  plaintiff  had  paid  the  money  In 
court;  held,  on  the  authority  of  Baskerville 
V.  Brown,  2  Burrows,  1229,  "that  the  repU- 
catlon  was  111."  In  Naylor  v.  Schenck,  3  E. 
D.  Smith,  138,  the  court  said:  "They  [the 
defendaota]  are  not  prosecuting  two  actions, 
one  of  which  abates  the  other.  In  an  en- 
deavor to  recovo-  their  damages,  they  find 
themselves  prosecuted  by  their  adversary. 
They  may  defend  by  setting  up  any  matter 
which  the  law  recognizes  as  a  defense, 
whether  it  be  a  cause  of  action  or  whether  It 
be  a  Judgment  •  •  •  The  principles  gov- 
erning the  defense  of  set-off  are.  In  this 
respect,  distinctly  applicable  to  this  subject 
and  It  was  held,  so  early  as  in  the  time  of 
Lord  Mansfield,  that  the  pendency  of  a  prior 
action  for  a  defendant's  claim  did  not  pre- 
vent his  using  It  as  a  set-off— not  even  if  his 
prior  action  had  progressed  to  a  verdict" 
Stroh  V.  Uhrich,  1  Watts  &  S.  57;  Light- 
body  V.  Potter,  10  Wend.  634;  WUtsie  v. 
Northam,  3  Bosw.  165;  Lindsay  v.  Steward, 
72  Cal.  540,  14  Pac.  516;  King  v.  Bradley, 
44  IlL  842;  Gunn  v.  Todd,  21  Mo.  303. 

As  to  the  rulings  of  the  court  Jbelow  con- 
tained In  the  first  and  second  exceptions,  we 
do  not  think  It  is  necessary  for  us  to  con- 
sider them.  In  the  view  we  have  expressed, 
It  Is  quite  immaterial  wheth»  the  suit  in  the 
Baltimore  city  court  was  pending  w  not 
The  rejection  of  the  evidence  set  oat  In 
these  receptions  could  not  affect  the  defend- 
ant's case.  The  prayers  of  the  plaintiff  be- 
ing founded  upon  the  theory  that  the  de- 
fendant could  not  maintain  his  defense  It,  at 
the  time  of  the  Institution  of  the  suit  or  of 
the  filing  of  the  plea,  there  was  a  suit  pend- 
ing to  recover  the  claim  mentioned  In  plea, 
for  the  reasons  above  expressed  ought  not  to 
have  been  granted.  We  think  there  was 
also  error  in  rejecting  the  defendant's  pray- 
er. The  Judgment  will  be  reversed,  and  a 
new  trial  awarded.  Judgment  reversed  and 
a  new  trial  awarded. 


(7B  HO.  un 

WfiTUERED  ▼.  SAFE-DEPOSIT  &  TRUST 
CO.  OF  BALTIMOKa 

OWINGS  et  al.  v.  SAME. 

(Court  of  Appeals  of  Maryland.    Manth  14, 
1894.) 

WlUS — ^LlABILITIBS  Ot  DBVISSKS. 

The  net  income,  for  the  first  year  after 
testator's  death,  of  the  residue  of  his  estate, 
which  consisted  of  cash  and  stoclcB,  all  of  wbidi 
net  income  he  devised  to  one,  in  trust,  for  life, 
is  not  chargeable  with  the  payment  of  testator's 
debts,  funeral  expenses,  and  costs  of  admin- 
istration; such  debts,  expenses,  and  costs  beins 
payable  out  of  the  corpus  of  the  estate. 
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Appeal  from  circuit  court  of  Baltimore  city. 

BUI  by  the  Safe-Deposit  &  Trust  Company 
of  Baltimore,  trustee  under  the  will  of 
George  Y.  Wethered,  deceased,  against 
George  T.  Wethered,  Jr.,  Elizabeth  E.  Ow- 
Ings,  Mary  L.  Owlngs,  and  others,  for  the 
construction  of  said  will.  Prom  the  decree 
rendered,  George  T.  Wethered,  Jr.,  Elizabeth 
E.  Owlngs,  and  Mary  L.  Owlngs  appeal. 
Affirmed  to  part,  and  reversed  In  part 

Argued  before  ROBINSON,  C.  J.,  and  Mc- 
SHBRKT,  FOWLER,  BRISCOE,  ROB- 
ERTS, and  BOYD,  JJ. 

Wm.  A.  Flsber,  for  ajipeUantB.  W.  Cabell 
Bruce  and  D.  K.  Bate  Flaher,  for  appeUeea. 

BOYD,  J.  The  Safe-Deposit  &  Trust  Com- 
pany of  Baltimore,  as  trustee  under  the  will 
of  George  Y.  Wethered,  filed  Its  bill  of  com- 
plaint against  Elizabeth  Wethered  and  oth- 
ers Interested,  asking  the  court  to  assume 
Jurisdiction  In  the  administration  of  the  trust, 
and  to  construe  and  declare  the  true  meaning 
of  several  clauses  and  parts  of  said  will. 
The  court  below  construed  the  will,  and  from 
the  decree  George  Y.  Wethered,  Jr.,  who  Is 
one  of  several  tenants  for  life  in  the  rertdue 
of  the  estate,  and  two  Infant  children  of  Mrs. 
Owlngs,  who  are  interested  In  the  same  as 
remainder-men,  have  appealed. 

One  question  Involved  In  the  decision  be- 
low was  whether  Mary  Wethered  was  the 
owner  of  certain  furniture  mentioned  In  the 
proceedings,  which  she  claimed  was  given  to 
her  by  the  testator  in  his  lifetime.  The 
court  decided  adversely  to  her  claim,  but,  as 
she  has  not  appealed,  that  controversy  is  not 
before  us. 

The  appeals  of  the  Owlngs  children  pre- 
sented an  Interesting  question,  which  it  is 
necessary  for  us  to  pass  upon,  vis.:  Are  the 
life  tenants  entitied  to  the  whole  net  Income 
from  the  residue  of  the  estate  from  the  death 
of  the  testator,  or  is  said  Income,  or  any  part 
thereof,  liable  tor  the  debts  of  the  testator, 
and  costs  of  administration? 

The  general  principles  governing  the  rights 
of  the  several  kinds  of  legatees  are  quite  well 
established;  but,  as  Is  the  case  with  most 
litigation  arising  from  the  construction  of 
wills,  there  la  an  apparent  conflict  between 
some  of  the  authorities  on  the  question  now 
l)efM«  us,  which,  however,  can.  In  a  great 
measure,  be  reconciled  by  a  careful  examlna- 
tl<m  of  the  facts.  A  specific  legacy  ordinarily 
entitles  the  legatee  to  income,  profits,  or  pro- 
ceeds of  the  article  from  the  death  of  the  tes- 
tator, because  such  legacies  "are  considered 
as  separated  from  the  general  estate,  and 
appropriated  at  the  time  of  the  death  of  the 
testator."  General  legacies  bear  Interest 
from  the  time  the  principal  is  payable,  and, 
-when  the  testator  fixes  no  time  for  payment. 
Interest  Is  usually  allowed  from  one  year 
after  his  death,  because  the  executor  has  that 
time  to  ascertain  the  Indebtedness,  to  reduce 
the  estate   into   possession,    etc.;    and   the 


courts  presume  that  sQch  has  be«i  done,  and 
fix  one  year  as  the  time  when  general  lega- 
cies are  payable.  There  are,  of  cotirse,  well- 
known  exceptions  to  this  rule,  but  It  Is  un- 
necessary for  us  to  refer  to  them.  Annuities 
given  by  wills  ordinarily  commence  from  the 
testator's  death,  and,  according  to  most  au- 
thorities, a  bequest  of  the  residue  of  the  per- 
sonal estate  for  Ufe,  with  the  remainder  over, 
generally  entitles  the  Ufe  tenant  to  the  in> 
come,  commencing  from  the  death  of  the  tes- 
tator; certainly,  as  between  the  life  tenant 
and  remainder-man.  Of  course,  the  Income 
from  all  the  personal  estate  is  as  liable  for 
the  debts  of  the  decedent  as  the  principal, 
and  must  be  so  applied,  if  necessary;  but 
when  the  estate  is  ample  to  pay  all  debts,  ex- 
penses of  administration,  and  legacies,  and 
there  still  remains  a  considerable  residue,  the 
Income  of  which  Is,  by  the  terwB  of  the  will, 
to  be  paid  to  life  tenants,  and  then  the  cor- 
pus or  principal  to  go  to  remainder-men,  the 
above  principles  will  apply,  unless  the  testa- 
tor has  provided  otherwise,  or  there  be  some 
peculiar  circumstances  which  would  change 
the  general  rale.  If  the  intention  of  the  tes- 
tator can  be  gathered  from  the  will,  his 
wishes  should  be  gratified  In  these  matters, 
as  well  as  others,  unless  in  confilct  with 
some  well-establlshed  rules  of  law.  In  as- 
certaining the  intention  of  a  testator,  courts 
must  consider  all  the  circumstances  properly 
before  them,  and  must  not  place  such  con- 
struction upon  the  provisions  of  the  will  as 
will  do  injustice  to  any  of  the  parties,  or 
would  be  contrary  to  what  a  reasonable  man 
would  likely  Intend,  unless  the  terms  of  the 
wiU  be  so  dear  as  to  admit  of  no  doubt  as  to 
what  the  testator  did  Intend. 

In  the  case  before  us,  the  record  shows  that 
the  testator's  estate  consisted  of  personal 
property  appraised  at  f31,614.60,  and  |2,025.- 
69  cash  In  bank.  Nearly  $22,000  of  the  In- 
ventory  consisted  of  interest-bearing  bonds, 
and  the  remainder,  with  the  exception  of 
furniture  valued  at  $487.00,  and  a  watch  and 
wearing  apparel  valued  at  $28,  was  Invested 
in  shares  of  stock  of  two  corporations.  Three 
of  the  bonds  were  of  the  denomination  of 
$100,  three  of  $500,  and  the  remahider  of 
$1,000.  The  testator  directed  the  executors, 
after  payment  of  ftmeral  expenses  and  Just 
debts,  to  pay  the  cemetery  authorities  $100 
for  the  charge  of  keeping  his  lot  lH  the  ceme- 
tery in  order.  He  then  directed  them  "to 
erect  and  pay  for,  out  of  my  estate,"  head 
and  foot  stones  at  his  grave,  similar  to  those 
at  his  wife's  grave,  and  gave  his  watch  and 
wearing  apparel  to  his  nephew,  George  Y. 
Wethered,  Jr.  He  thai  gave  all  the  rest  and' 
residue  ot  his  estate,  of  every  kind,  wherever 
situated,  to  the  appellee.  In  trust  for  the  fol- 
lowing uses,  purposes,  and  trusts:  "First. 
To  divide  all  the  net  income  of  my  whole  es- 
tate into  five  (5)  equal  parts,  and  semiannual- 
ly to  pay  one  of  said  t)ortions  to  each  of  the 
following  persons  during  the  lifetime  of  said 
persons,  viz.:    One  fifth  part  to  Elizabeth 
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Wethered,  widow  of  my  brothor  Samuel 
Wethered,  and  one  fifth  part  to  each  of  her 
four  children"  (naming  them).  He  then  di- 
rected what  should  be  done  in  the  event  of 
the  death  of  the  life  tenants.  There  Is  noth- 
ing In  the  record  to  show  what  debts,  If  any, 
the  testator  owed  when  he  died,  nor  Is  there 
anything  to  show  the  amount  of  the  expenses 
connected  with  the  administration.  The  ad- 
mlnlstratiom  accounts  are  not  In  the  record, 
although  apparently  filed  with  the  bill.  The 
reference  to  them  in  the  record  simply  gives 
the  date  they  were  filed,  and  the  fact  that 
the  balance  was  transferred  to  the  appellee, 
without  stating  what  that  balance  was. 
There  were,  of  course,  funeral  expenses,  and 
costs  of  administration,  in  addition  to  the 
$100  to  be  paid  to  the  authwlties  of  Oreen- 
mont  Cemetery,  and  the  costs  of  the  stones 
for  testator's  grare  The  testator  directed 
that  the  latter  should  be  paid  "out  of  my  es- 
tate." If  he  had  Intended  that  the  Income 
to  be  derived  from  the  residue  of  his  estate 
should  be  used  in  the  payment  of  them, 
would  he  not  have  said  "out  of  the  income 
of  my  estate,"  or  something  to  that  effect? 
Again,  he  directed  the  trustee  "to  divide  all 
the  net  Income  of  my  whole  estate  Into  five 
(5)  equal  parts,  and  semiannually  to  pay  one 
of  said  portions  to  each  of  the  following  per- 
sons during  the  lifetime  of  said  persons,"  etc. 
When  he  directed  the  trustees  to  divide  all 
the  net  Income  of  his  whole  estate,  he  evi- 
dently did  not  mean  part  of  the  net  income, 
but  must  be  presumed  to  have  meant  what 
he  said  in  plain  lang^uage.  So  far  as  his  will 
indicates  it,  we  think  his  intention  was  not 
to  charge  the  life  tenants  with  the  whole  or 
part  of  the  costs  of  administration,  funeral 
expenses,  and  other  charges  named,  for  that  Is 
what  It  practically  amounts  to^  if  the  income 
on  the  residue  for  a  year  is  to  be  so  used; 
bat  knowing  that  his  estate  was  of  such  a 
character  as  to  be  easily  settled,  and  that  as 
much  as  necessary  could  be  used  to  pay  these 
charges  without  disturbing  the  Investments 
of  the  rest  of  the  estate,  he  evidently  con- 
templated that  they  would  be  paid  out  of  the 
cash  on  hand,  and  by  sale  of  such  bonds  or 
stoclcs  as  might  be  necessary.  The  funeral 
expenses  could  with  safety  be  paid  at  once, 
under  section  5,  art  93  of  the  Code,  and  the 
debts.  If  way,  at  the  end  of  six  months,  un- 
der sectlcm  100  of  that  article.  There  are 
not  only  no  difilculties  disdosed  by  the  record 
In  the  way  of  a  speedy  and  easy  settlement 
of  the  estate,  but,  on  the  contrary.  It  was  an 
unusually  simple  one  to  settle.  Under  such 
circumstances,  we  do  not  think  it  would  be 
equitable  to  call  upon  the  life  tenants,  or  the 
income  that  would  otherwise  go  to  them,  to 
pay  the  expenses  of  administration,  or  other 
charges  to  be  paid. 

It  only  remains  to  see  if  the  former  deci- 
sions of  this  court  stand  in  the  way  of  such 
a  conclusion.  We  think  not.  In  Evans  v. 
Iglehart,  6  QUI  &  J.  192,  the  court,  after  de- 
ciding "that  the  increase  and  income  result- 


ing ftom  personal  property  spedfleally  be- 
queathed, where  the  assets  are  abundant  to 
pay  debts  and  legacies,  inure  to  the  benQ^t 
of  the  specific  legatees,  and  form  no  part  at 
the  general  residue,"  said:  "We  can  discover 
no  solid  ground  of  distinction  between  the 
rights  of  a  legatee  for  life  to  the  Increase 
and  profits  of  a  specific  legacy,  ftom  the  tes- 
tator's death,  and  the  rights  of  a  similar 
legatee  of  a  general  residue  to  like  interests 
from  the  same  period."  In  Merryman  v. 
Long,  49  Md.  545,  this  court  decided  that  the 
income  received  by  the  executor  during  the 
first  year  after  the  deatti  of  the  testator 
should  be  applied  to  the  payment  of  debla 
and  expenses  of  administration,  but  in  that 
case  the  property  consisted  cblefly  of  Im- 
proved leasehold  estate,  appraised  at  f7,- 
335.  It  was  necessary  either  to  apply  the 
income  or  to  sell  the  leasdiold  property. 
Under  those  circumstances  the  court  thought 
it  would  not  be  equitable  to  require  a  sale  of 
the  leasehold  property  to  pay  the  debts  and 
costs.  The  court  was  of  the  opinion  that 
no  real  injury  was  done  the  life  tenant  by 
thus  relieving  the  corpus  of  the  estate  of 
the  Indebtedness,  and  thereby  saving  It  from 
a  sale.  It  can  readily  be  seen  how,  under 
such  circumstances,  it  might  work  a  great 
hardship  on  remainder-men  to  s^  the  prop- 
erty. They  would  not  only  lose  so  much  of 
the  proceeds  as  would  be  necessary  to  pay 
the  debts  and  costs,  but  a  sale  would  proba- 
bly result  in  having  a  much  less  satisfactwy 
Investment  of  the  surplus.  While  leasehold 
property  is  personalty,  and  as  such  devolves 
on  the  executor,  and  Is  held  by  him  subject 
to  the  rights  of  creditors,  yet,  so  far  as  the 
safety  of  the  investment  is  concerned.  It  re- 
sembles real  property;  and  a  remainder-man 
is  generally  better  protected  with  an  inter- 
est in  productive  real  estate  than  he  would 
be  if  his  Interest  was  simply  in  stocks,  bonds, 
or  personalty  of  that  character.  A  court  of 
equity  might  well  hesitate  to  require  the  sale 
of  the  whole  corpus  of  otho-  kinds  of  per- 
sonalty to  pay  debts  and  costs,  when  the 
use  of  the  income  for  a  year  would  avoid  the 
necessity  of  a  sale  which  might  JeoiMrdise 
the  surplus  of  the  principal  in  a  worse  in- 
vestment. But  there  was  nothing  in  the  win 
of  Long  to  cause  the  court  to  conclude  that 
he  Intended  the  property  to  be  sold,  or  did 
not  intend  the  income  to  be  applied,  if  nec- 
essary, to  the  debts,  etc.  The  terms  of  the 
portion  of  the  will  quoted  In  the  opinion  of 
the  court  would  seem  to  Indicate  the  con- 
trary. He  bequeathed  the  property  In  trust 
for  the  use  of  his  wife,  "so  that  she  be  per- 
mitted and  suffered  to  hold  and  enjoy  the 
same  property  and  estate^  and  the  rents, 
issues.  Interest,  and  Income  tha«of,  afto' 
payment  of  all  ground  rents,  taxes,  Insnr- 
ance>  repairs,  and  expenses  upon  said  prop- 
erty, •  •  •  and  after  her  death  in  tmst 
for  the  testator's  grandchildren,"  The  cir- 
cumstances of  Uiat  case  differ  very  mate- 
rially from  the  one  we  are  now  considering. 
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In  Aben  t.  Abed,  76  Md.  64,  23  AU.  71,  and 
25  Atl.  389,  tbis  court  concurred  In  the  con- 
clusion of  the  court  below  "that  the  daugh- 
ters (the  devisees  and  legatees  for  life)  are 
entitled  to  the  net  Income,  without  any  de- 
duction from  the  payment  of  costs  of  admin- 
istration, debts,  and  legacies,"  for  the  reasons 
stated  in  the  opinion  of  the  learned  judge  of 
the  drcult  court  In  that  opinion  the  Judge 
said:  "As  to  the  drcumstances  of  the  estate, 
they  present  a  striking  contrast  to  those  dls- 
(dosed  in  Merryman  y.  Long,  49  Md.  646, 
whae  a  reasonable  necessity  existed  for  the 
application  of  the  first  year's  income  to  the 
payment  of  debts."  wl^t  was  said  In  the 
Abell  Case  applies  equally  well  to  this,  and 
we  think  that  the  testator's  intention,  as 
gathered  from  his  will,  and  the  nature  and 
character  of  his  estate,  fully  Justify  us  in 
distinguishing  this  case  from  Merryman  ▼. 
Long,  and  deciding,  as  we  do,  that  the  In- 
come from  the  residue  of  the  estate  of  Mr. 
Wetbered  for  the  first  year  after  his  death 
is  not  to  be  applied  to  the  payment  of  debts, 
funeral  ^cpenses,  costs  of  administration, 
the  flOO  left  to  the  cemetery  association,  or 
the  costs  of  the  gravestones,  but  they  should 
be  paid  out  of  the  cash  on  hand,  and  the  pro- 
ceeds of  sales  of  so  much  of  the  principal 
as  may  be  necessary  to  be  sold  for  those  pur- 
poses. Qt  course,  the  income  of  so  much  of 
the  principal  as  must  be  sold  and  used  for 
the  purposes  ho'ein  stated  will  not  be  pay- 
able to  the  life  tenants,  as  the  residue  of  the 
estate  is  lessened  to  the  amount  of  the  prin- 
cipal so  used.  The  case  of  Levering  v.  MInot 
9  Cosh.  156,  Is  in  accord  with  our  conclu- 
sions. See,  also,  Green  v.  Green,  30  N.  J.  Eq. 
461,  afilrmed  in  Green  r.  Blackwell,  32  N. 
J.  Eq.  768;  Townsend's  Appeal,  106  Pa.  St 
268;  In  re  BaUey,  13  R.  I.  560;  Pell  v. 
Mercer,  14  R.  L  432;  Custis  v.  Adkins,  1 
Houst  382,  2  Williams,  Ex'rs  (6th  Am.  Ed.) 
1391,  1393,  and  notes.  Several  of  those  cases 
show  that  tbe  fact  that  the  property  Is  left 
to  trustees,  Instead  of  to  the  life  tenants  di- 
rectly, makes  no  difference.  The  Abell  Case 
is  also  in  point  in  that  respect 

We  are  also  asked  to  construe  the  will  in 
reference  to  several  other  matters  that  may 
hereafter  arise.  This  prayer  Is  based  on  the 
provisions  of  the  Code  of  Public  General 
Laws  embraced  in  sections  26-32  of  article 
16,  subtitle  "Declaratory  Decrees."  The 
case  was  very  ably  argued,  and  the  court 
would  be  greatly  aided  in  reaching  a  proper 
construction  of  tbe  will  both  by  the  oral  argu- 
ments and  the  briefs  filed  presenting  the 
views  of  the  respective  counsel.  But  we 
have  not  been  convinced  that  this  is  a  proper 
case  to  exo'clse  the  discretion  vested  in  ns 
by  the  statute  above  referred  to,  by  passing 
iq)on  the  questions  which  have  not  yet 
arisen,— some  of  which  may  never  arise.  As 
was  said  in  P«mlngton  v.  Pennington,  70 
Md.  430,  17  AtL  329:  "In  all  cases  the  court 
should  see  that  there  Is  a  real,  bona  fide  ques- 
Uon  for  controversy  involved,  as  between  the 


parties  to  the  case,  and  that  there  is  an  exist- 
ing propriety  for  Its  Immediate  decision." 
Hugh  Wethered  having  died  without  issue, 
there  can  be  no  doubt,  under  the  several 
clauses  of  the  part  of  tbe  will  which  pro- 
vides for  the  tnist,  about  the  right  and  duty 
of  the  trustee  to  pay  the  net  income  to  the 
four  survivors,  Elizabeth  Wethered,  Mary 
Wethered,  George  T.  Wethered,  Jr.,  and  Eliza 
Y.  Owings,  as  long  as  they  all  live.  Nor  can 
there  be  any  doubt,  under  the  will,  that  upon 
the  dpath,  without  issue,  of  Mary  Wethered, 
George  Y.  Wethered,  Jr.,  or  Eliza  Y.  Owings, 
or  upon  the  death  of  Elizabeth  Wethered,  the 
survivors  are  to  receive  the  net  income;  and  it 
was  perfectly  proper  for  the  court  below  to 
construe  the  will  that  far.  But  beyond  that  we 
do  not  feel  Justified  in  doing  so.  Parties  not 
now  in  being,  or  not  before  us,  may  be  inter- 
ested in,  or  affected  by,  the  determination  of 
the  questions  involved  In  the  disposition  of 
the  corpus  of  the  estate  and  of  tbe  Income  in 
the  event  of  Mary  Wethered,  George  Y. 
Wethered,  Jr.,  or  Eliza  Y.  Owings  dying 
leaving  Issue;  and  unless  there  is  some  ap- 
parent necessity  for  it  or  at  least  "an  ex- 
isting propriety  for  its  immediate  decision," 
it  Is  safest  to  defor  a  decision  that  might  af- 
fect such  persons  until  the  contingency 
arises,  if  it  is  then  brought  I)efore  the  court 
Being  of  the  opinion  that  the  court  ought 
not  under  the  circumstances  of  the  case, 
to  have  passed  upon  the  disposition  of  the 
corpus  of  the  estate  or-  of  the  Income  in  the 
evMit  of  Mary  Wethered,  George  Y.  Wether- 
ed, Jr.,  and  Eliza  Y.  Owings,  or  any  of  them, 
dying  lea^iug  Issue,  we  must  reverse  so  much 
of  the  decree  as  undertakes  to  do  so  (with- 
out desiring  to  be  understood  as  differing 
with  tbe  court  helovr  on  such  construction, 
as  we  express  no  opinion  on  those  questions), 
and  will  affirm  the  decree  in  other  respects, 
excepting  as  to  the  furniture  claimed  by 
Mary  Wetbered,  which  is  not  before  us.  De- 
cree reversed  in  part  and  affirmed  In  part; 
costs  to  be  paid  by  the  appellee  from  the 
corpus  of  the  estate. 


(n  Md.  130) 


TAYLOR  T.  STATE. 


(Court  of  Appeals  of  Maiyland.     Marcb  14^ 

1894.) 

Uwi.AWFtJL  Taking  or  Otstbrs  —  Plia  to  Jubis- 

DIOTION— EviDKHOK. 

1.  On  a  prosecution  tried  in  A  county  for 
unlawfully  talcing  oysters  in  a  bay  at  a  point 
not  within  the  bounds  of  any  county,  a  plea  to 
the  jnrisdiction,  naming  the  place  at  which  the 
oysters  were  taken,  and  alleging  that  it  was 
within  the  bounds  of  T."  county,  but  not  show- 
ing distinctly  that  it  was  within  such  bounds, 
was  properly  OTemiled. 

2.  On  a  prosecution,  tried  in  A  county,  for 
taking,  without  a  license,  oysters  in  a  bay  at  a 
point  not  within  the  bounds  of  any  county,  de- 
fendant may  introduce  a  license  granted  him  by 
T.  county  to  take  oysters  In  such  bay  within 
the  bounds  of  T.  county,  without  stating  that 
he  Intends  to  follow  it  with  evidence  that  the 
point  at  which  he  took  was  within  T.  county. 


Digitized  by 


Google 


816 


ATLANTIC  BEPOBTEB,  Vol.  28. 


(MiL 


Appeal  from,  and  writ  of  error  to,  drcxilt 
court,  Anne  Arundel  county. 

Greenleaf  Taylor  was  convicted  of  taking 
oysters  In  Chesapeake  bay  without  having 
taken  out  a  license,  and  appeals.     Reversed. 

Argued  before  ROBINSON,  C.  X,  and  BRY- 
AN, McSHERRY,  BRISCOB,  ROBERTS, 
and  PAGE,  33. 

Jos.  B.  Seth  and  Wm.  B.  Stewart,  for  ap- 
pellant Atty.  Qen.  Poe  and  B.  O.  Gantt, 
for  appellee. 

BRYAN,  J.  Greenleaf  Taylor  was  Indicted 
In  the  circuit  court  for  Anne  Arundel  county 
on  the  charge  that  he,  not  having  been 
licensed  according  to  law,  did  employ  a  cer- 
tain boat  called  a  "bugeye"  In  taking  oys- 
ters with  an  instrument  called  a  "scoop," 
within  the  waters  of  Chesapeake  bay,  and 
not  within  the  body  of  any  county.  He 
pleaded  to  the  Jurisdiction  of  the  court,  and 
averred  In  his  plea  that  he  was,  and  for  18 
years  had  been,  a  citizen  of  Talbot  county, 
and  had  been  a  resident  thereof  for  more 
than  12  months  next  preceding  the  taking  of 
the  oysters,  and  that  the  place  where  they 
were  taken  was  within  the  waters  of  Talbot 
county,  opposite  and  to  the  westward  of 
Tllghman's  Island,  aqd  not  more  than  a  mile 
and  a  half  therefrom,  and  Inland  from  a  line 
drawn  from  Sharp's  island  to  Poplar  Island, 
and  that  he  was  duly  licensed,  according  to 
law,  by  the  clerk  of  the  circuit  court  of  Tal- 
bot county,  to  take  oysters  at  the  place  afore- 
said with  scrapes  and  dredges.  The  state 
demurred  to  this  plea,  and  the  icourt  sus- 
tained the  demurrer,  and  overruled  the  plea. 
Thereupon  the  traverser  pleaded  not  guilty, 
and,  after  conviction  and  sentence,  took  an 
appeal  to  this  court,  having  first  taken  an 
exception  to  a  ruling  of  the  court  at  the  trial. 
He  also  filed  a  petition,  and  obtained  an  or- 
der for  the  transmission  of  the  record  to  this 
court  as  upon  a  writ  of  ferror. 

The  traverser  Is  not  amenable  to  the  juris- 
diction of  the  circuit  court  for  Anne  Arundel 
county  for  an  offense  committed  within  the 
body  of  Talbot  county.  The  plea  to  the  Ju- 
risdiction avers  that  the  boat  was  employed 
In  taking  oysters  within  the  limits  of  this 
county,  east  of  Its  western  boundary.  The 
boundaries  of  the  county  are  defined  by  leg- 
islative enactment  The  act  of  1706  (chap- 
ter 8)  reads  as  follows:  "From  and  after  the 
1st  of  May,  1707,  the  bounds  of  Talbot  coun- 
ty shall  contain  Sharp's  Island,  Choptank 
island  and  all  the  land  on  the  north  side  of 
Great  Choptank  river,  and  extend  itself  up 
Mid  river  to  TnduCboe  bridge;  and  from 
thence  with  a  straight  line  to  the  mill  com- 
monly called  and  known  by  the  name  of 
'Swetnam's  Mill;'  and  from  thence  down  the 
south  side  of  Why  river  to  the  mouth  there- 
of, and' from  thence  down  the  bay  (including 
Poplar  island)  to  the  flrsit  beginning;  also 
^mflTs  island  In  Why  river."  We  are  at 
present   mbre   particularly   concerned    wltt 


the  boundary  from  the  moudi  of  Why  river. 
It  Is  described  as  running  thence  "down  the 
bay  (including  Poplar  island)  to  the  first 
beginning."  According  to  Its  literal  terms, 
it  must  be  run  so  as  to  include  Poplar  Island; 
that  Is,  It  must  be  run  on  Its  outer  or  west- 
em  side.  In  this  way,  only,  can  the  waters 
between  Poplar  island  and  the  mainland  be 
comprehended  within  the  territory  of  Talbot 
county.  But  that  they  are  so  comprehended 
ought  not  to  be  regarded  as  a  matter  of 
doubt  The  act  of  1884,  c.  468  (codified  as 
section  155  of  the  Public  Local  Laws  of  Tal- 
bot County),  requires  the  derk  of  the  circuit 
court  for  Talbot  county  to  issue  a  license  to 
any  person  who  had  been  a  resident  of  the 
county  for  12  months  next  preceding  his  ap- 
plication, which  license  authorizes  bim  to 
employ  any  boat  of  the  capacity  of  10  tons 
or  less  in  taking  oysters  with  dredge,  scoop, 
or  scrape  in  the  waters  of  Choptank  river; 
and  it  then  provides  that  the  waters  of  Tal- 
bot county  lying  between  Black  Walnut 
point  and  a  line  drawn  from  Tllghman's 
point  to  the.  sonthwest  point  of  Parson's 
Island  shall  be  open  to  the  citizens  of  Talbot 
county,  licensed  as  above  mentioned.  It  ex- 
cepts, however,  from  these  waters  of  Talbot 
county,  a  certain  designated  portion  of  the 
body  of  water  between  Poplar  island  and 
the  mainland;  and  it  further  provides  that 
the  waters  of  Choptank  river  lying  north  ot 
a  straight  line  running  from  Benonis  point 
to  Cloras  point  are  reserved  for  tongmen, 
and  that  It  shall  not  be  lawful  to  catch  oys- 
ters with  scoop,  scrape,  dredge,  or  similar 
Instrument  northward  of  said  line  Now, 
this  legislation  shows  three  things  which  are 
important  in  this  investigation:  First,  that 
the  territory  of  Talbot  county  Includes  the 
water  between  Poplar  island  and  the  main- 
land; secondly,  that  it  also  Includes  other 
waters  between  Black  Walnut  point  and  a 
line  drawn  from  Tllghman's  point  to  the 
southwest  point  of  Parson's  Island;  and, 
thirdly,  that  It  also  Includes  waters  south  of 
a  straight  line  running  from  Benonis  point 
to  (floras  point  This  being  so,  the  tmunds 
described  in  the  act  of  1706  from  the  month 
of  Why  river  "down  the  bay  (Including  Pop- 
lar island)  to  the  first  beginning"  must  be 
run  in  such  manner  as  to  Include  these  wa- 
ters. This  Is  easily  done.  A  straight  line 
must  be  drawn  from  Tllghman's  point  to 
the  most  northerly  point  of  Poplar  Island. 
The  line  must  then  run  on  the  western  side 
of  this  Island  until  It  reaches  Its  most  wes^ 
erly  point,  and  then  a  straight-  line  most  be 
drawn  to  the  southern  extremity  of  Til^ 
man's  Island,  and  thence  to  Cloras  i>oint, 
which  Is  on  the  north  side  of  Choptank  river 
at  its  mouth.  We  regard  this  aa  the  place 
denoted  by'  the  phrase  "first  beginning"  In 
the  act  of  1706,  because  this  Is  the  point 
where  the  boundaries  begin  to  run.  Pre- 
viously to  mentioning  the  land  on  the  north 
side  of  this  river,  the  statute  states  that  the 
boimds    shall    contain    Sharp's   Island-  and 
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Oboptank  Island;  but  tbcy  are  merely  men- 
tioned as  contained  In  Talbot  county  Just 
as  BrutTs  Island  In  Why  river  Is  mentioned. 
No  boundaries  are  stated  as  extending  from 
them,  as  In  tbe  case  of  tbe  north  side  of 
Choptank  river.  Sharp's  Island  Is  In  Chesa- 
peake bay,  several  miles  distant  from  the 
nearest  point  of  the  mainland.  If  we  have 
stated  the  boundaries  correctly,  the  plea  to 
tbe  Jurisdiction  does  not  show  distinctly  that 
the  place  where  the  boat  was  employed  in 
taking  oysters  was  within  the  limits  of  Tal- 
bot county.  It  avers  that  it  was  not  more 
than  a  mile  and  a  half  to  the  westward  of 
Tllghman's  Island.  There  are  points  much 
less  than  half  a  mile  to  the  westward  of 
Tllghman's  Island,  \rhlch  are  not  in  Talbot 
county,  but  are  In  Chesapeake  bay.  It  also 
avers  that  it  was  inland  from  a  line  drawn 
from  Sharp's  island  to  Poplar  island;  but 
such  a  line  is  not  one  of  the  boundaries  of 
Talbot,  and  therefore  this  location  of  the 
point  does  not  show  that  It  was  within  the 
limits  of  the  county.  Of  course,  if  any  of- 
fense is  committed  on  the  Chesapeake  bay, 
not  within  the  body  of  any  county,  the  of- 
fender may  be  tried  in  any  county  in  which 
he  may  be  arrested,  or  Into  which  he  may  be 
first  brought  Code,  art  27,  {  280.  We 
think  that  the  plea  to  the  Jurisdiction  was 
properly  overruled. 

At  the  trial,  under  the  plea  of  not  guUty, 
the  traverser  proved  that  he  was  the  owner 
and  master  of  the  boat  in  question,  and  that 
It  was  of  less  than  10  tons  burden,  and  that 
he  was,  and  for  many  years  had  been,  a  citi- 
zen of  Talbot  county;  and  then  offered  to 
prove  that  he  had  a  license  from  the  clerk 
of  the  circuit  court  for  Talbot  county,  au- 
thorizing him  to  use  his  boat  In  taking  oys- 
ters with  dredge,  scoop,  or  scrape  in  certain 
waters  of  Talbot  coimty  specified  in  the  act 
of  1884.  On  objection  by  the  state,  the 
court  refused  to  admit  the  evidence.  If  the 
oysters  were  taken  in  these  waters,  and  If 
tbe  traverser  had  the  requisite  license  from 
the  derk,  he  had  a  right  to  prove  these 
facts,  and  they  would  have  shown  that  he 
was  not  guilty  of  the  offense  charged.  It 
was  essential  that  he  should  prove  a  license, 
and  ,he  was  not  obliged  to  state  In  advance 
that  he  would  prove  that  the  oysters  were 
taken  In  the  waters  covered  by  the  license. 
If  such  evidence  were  in  his  possession,  he 
had  a  right  to  offer  It  afterwards.  It  was 
his  unconditional  right  to  pursue  his  ovm 
order  In  offering  his  proof;  and  it  was  the 
duty  of  the  court  to  admit  any  legal  evi- 
dence material  to  the  issue,  although  it  would 
not  be  sufficient  to  maintain  the  issue  on  his 
part  unless  followed  up  by  other  proof. 
Plank-Bdad  Co.  v.  Bruce,  6  Md.  464;  Patt»- 
son  v.  Crowther,  70  Md.  132,  16  Aa  531. 
The  state  had  offered  evidence  tending  to 
prove  that  the  alleged  offense  "occurred  at 
the  place  charged  In  the  indictment"  Sure- 
ly, the  traverser  had  a  right  to  show  that  it 
•occurred  elsewhere,— that  is  to  say,  in  the 
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waters  of  Talbot  county,— and  that  he  had  a 
license  which  protected  him  In  what  he  did. 
The  Judgment  must  be  reversed,  and  the 
cause  remanded.  We  will  take  this  occa- 
sion to  say  that  we  see  no  reason  why  there 
should  have  been  a  writ  of  error  in  this 
case,  Inasmuch  as,  since  the  act  of  1892,  the 
appeal  would  have  brought  before  us  the 
question  decided  on  the  demurrer.  Re- 
versed and  remanded. 


(7»  Hd.  t4> 
ABELIi  et  al.  v.  BRADT  et  al. 

(Court  of  Appeals  of  Maryland.     March  13, 
1894.) 

EXBCTTORA  AKD  TkUSTEES-tCoMMISSIONS. 

1.  Where  the  same  persons  are  both  execu- 
tors and  trustees  under  a  will,  the  income  from 
the  estate,  collected  after  the  expiration  of  the 
time  allowed  by  law  for  the  Bettlement  of  the 
estate,  will  be  treated  as  collected  by  them  as 
trustees. 

2.  Where  an  estate  Is  large,  and  demands 
considerable  time  and  the  exercise  of  good  judg- 
ment, a  commission  to  the  two  trustees  of  5 
per  cent  on  the  collection  of  an  annaal  income 
of  $160j000  is  proper. 

S.  Where  executors  of  a  large  estate  are  al- 
lowed 2  per  cent  commission  for  the  income 
collected  by  them  during  the  time  allowed  by 
law  for  the  settlement  of  the  personal  estate,  an 
additional  3  vec  cent  will  be  allowed  them  as 
trustees  for  the  distribution  of  the  fund. 

Appeal  firom  circuit  court  of  Baltimore  dty. 

Edwin  F.  Abell  and  Qeorge  W.  Ab^  as 
executors  and  trustees  of  A  S.  Ab^,  de- 
ceased, file  a  bill  against  Walter  R.  Abell 
and  others  for  a  oonstmction  of  tbe  will  and 
directions  in  the  administration.  Plaintiffs 
aiipealed  from  the  decree,  which  was  modi- 
fled,  and  the  cause  remanded.  Appellants, 
as  executors  and  trustees,  filed  their  accounts, 
which  were  referred  to  a  special  auditor, 
who  filed  his  report  to  which  both  appel- 
lants and  appellees  excepted.  The  ooort 
passed  on  the  exceptions,  and  referred  the 
matter  to  the  auditor  to  state  an,  account  in 
conformity  with  the  views  of  the  court. 
From  the  order  ratifying  this  accotint  as 
stated,  and  from  the  order  referring  tbe  mat- 
ter to  the  auditor,  both  parties  appeal  Af- 
firmed In  part  and  reversed  in  part 

For  former  reports,  see  23  Atl.  71;  26  Atl. 
889. 

Argued  before  ROBINSON,  0.  X,  and 
BRYAN,  FOWLER,  PAGE,  and  BOYD,  JJ. 

R.  M.  Venable,  for  appellants.  Wm.  A. 
Fisher  and  C.  X  Bonaparte,  for  appdlees. 

ROBINSON,  C.  X  In  the  former  appeal. 
Involving  the  construction  of  the  will  of  the 
late  A  S.  Abell,  the  court  decided  that  the 
trust  created  by  the  sixteenth  clause  c<mi- 
tinued  so  long  as  any  one  of  the  five  daugh- 
ters of  the  testator  shall  survive;  and  the 
court  also  decided  that  the  daughters  were 
entitled  to  the  net  income  from  the  five- 
eighths  parts  of  the  real  and  personal  estate 
devised  In  trust  from'  the  time  of  the  testa- 
tor's death,  without  any  deduction  for  tbe 
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payment  of  debts,  legacies,  or  costs  of  ad- 
ministration, all  of  which  were  to  be  paid 
out  of  the  cash  on  hand  and  debts  due  the 
estate,  and,  if  these  should  be  insufficient, 
then  out  of  the  corpus  of  the  personal  es- 
tate. AbeU  V.  Abell,  T5  Md.  44,  23  AtL  71, 
aad  25  Atl.  389.  The  case  being  remanded, 
the  appellants,  as  executors  and  trustees, 
on  the  4th  of  March,  1892,  filed  their  ac- 
counts, showing  the  receipts  and  disburse- 
ments by  them  in  each  of  these  capacities. 
These  accotmts  were  referred  to  the  special 
auditor,  and  he,  on  the  2d  of  April,  filed  his 
report  and  account,  to  which  both  the  appel- 
lants and  appellees  excepted.  Testimony 
was  then  taken,  and,  the  court  having  passed 
on  these  exceptions,  the  matter  was  re- 
ferred to  the  auditor  to  state  an  account  in 
CMiformity  with  the  views  of  the  court 
Prom  the  order  ratifying  this  account  as 
thus  stated,  and  from  the  order  of  18th  May, 
referring  the  matter  to  the  auditor,  both  par^ 
ties  appealed.  The  testator  died  In  April, 
1888,  and  the  net  Income  received  by  the 
executors  from  the  personal  estate  from  that 
time  up  to  December,  1891,  a  period  of  three 
years  and  eight  months,  amounted  to  $461,- 
870.10,  and  upon  this  sum  they  were  allowed 
commissions  as  executors.  The  Income  thus 
collected  by  them  as  executors  they  trans- 
ferred to  themselves  as  trustees,  and  they 
now  daim  as  trustees  a  commission  on  the 
same  fund  on  which  they  had  been  allowed 
commissions  as  executors. 

The  fundamental  error  which  pervades  not 
only  the  first  account  filed  by  the  auditor, 
but  the  final  account,  also,  which  was  rati- 
fied by  the  court,  is  the  assumption  that  the 
income  from  the  five-eighths  part  of  the  per- 
sonal estate  which  was  devised  in  trust  for 
the  daughters,  and  which  was  collected  by 
the  executors  from  the  testator'a  death  in 
April,  1888,  to  31st  December,  1891,  was 
rightfully  collected  by  them  as  executmv. 
Now,  if  t^ere  is  a  principle  of  testamentary 
law  settled  beyond  controversy  in  this  state. 
It  is  that,  where  the  same  person  is  both 
executor  and  trustee  under  a  will,  the  law 
will  adjudge  the  fund  to  be  in  his  bands,  in 
the  capacity  of  trustee,  afto:  the  time  lim- 
ited by  law  for  the  settlement  of  the  per- 
sonal estate;  and  this,  too,  whether  he  has  or 
has  not  passed  his  final  account  in  the  or-, 
phans'  court,  for  the  reason  that  that  which 
the  law  has  enjoined  upon  him  to  do  shall 
be  considered  as  having  been  done,  and  from 
that  time  he  holds  the  fund  by  operation  of 
law  in  that  character  In  which  he  would  be 
entitled  to  receive  it  upon  a  final  completion  of 
his  trust  as  executor.  This  we  have  said  In 
Hanson  v.  Worthlngton,  12  Md.  418,  and  In 
State  ex  rel.  Gable  v.  CHieston,  51  Md.  352,  and 
the  same  principle  is  fully  recognized  in  See- 
gar  V.  State,  6  Har.  &  J.  162,  and  Watklns  T. 
State,  2  om  &  X  220.  And  it  is  equally  well 
settled  that  one  who  sustains  this  twofold 
relation  cannot,  of  his  own  election,  continue 
to  act  In  the  capacity  of  executor  after  the 


time  allowed  by  law  for  tiie  settlemmt  of 
the  estate  has  elapsed,  "and  afta:  the  ar- 
rival of  the  period  when  he  ought  to  have 
acted  as  trustee,  and  discharged  his  duties 
pertaining  to  that  capacity."  Gable's  Case,  51 
Md.  352.  And  this  rule  of  law  applies  with 
the  greater  strictness  In  this  case,  toe  the 
reason  that  the  testator,  by  the  sixteenth 
clause  of  his  will,  directs  that  the  executors 
shall,  within  a  reasonable  time  after  his 
death,  set  apart  five-eighths  of  both  the  per- 
sonal and  real  estate,  and  hold  the  same  in 
trust  to  collect  the  income  thereof,  and  pay 
the  same  to  his  five  daughters,  so  long  as 
any  one  of  them  shall  survive^  The  execu- 
tors, it  appears.  In  October,  1888,  passed 
their  first  administratI(Mi  accoimt,  and,  after 
the  payment  of  debts,  legacies,  and  costs  of 
administration,  there  remained  in  their 
hands  the  sum  ot  $2,650,382.92.  Why  they 
did  not  set  apart  five-^hths  of  the  personal 
estate  thus  devised  to  them  in  trust  after 
the  passage  of  this  account,  or  at  least  after 
the  expiration  of  the  time  limited  by  law 
for  the  settlement  of  the  estate,  does  not  ap- 
pear. Be  that  as  it  may,  they  had  no  right, 
after  that  time,  to  collect  the  income  trom 
the  trust  estate  as  executors,  and  the  law 
will  treat  the  Income  received  by  them  after 
that  time  as  having  been  collected  In  their 
capacity  as  trustees;  and  upon  this  basis  the 
auditor's  account  ought  to  have  been  stated. 
Assuming,  then,  that  the  net  income  col- 
lected by  the  executors  from  the  trust  es- 
tate during  the  13  months  allowed  by  law 
for  the  settlement  of  the  estate  was  in  t&cl 
transferred  to  themselves  as  trustees,  and 
that  the  income  after  that  time  was  col- 
lected by  them  as  trustees,  and  not  as  ex- 
ecutors, we  come  to  the  question  as  to  the 
commissions  to  be  allowed  as  compensation 
for  the  services  thus  rendered,  and  to  be  ren- 
dered by  them  hereafter,  as  trustees.  It  can 
hardly  be  necessary  to  say  that  in  England 
no  allowance  is  made,  by  way  of  compen- 
sation, to  one  holding  a  fiduciary  relation  for 
services  rendered  by  him  in  the  discharge  of 
his  duty  as  trustee,  unless  the  instnrment 
creating  the  trust  provides  for  the  payment 
of  compensation.  The  principle  on  which  the 
rule  Is  founded,  it  has  been  said,  is  that  he 
shall  not  make  a  profit  ont  of  his  trust; 
and  the  reason  of  the  principle  is  that  he 
shall  not  be  placed  In  a  position  where  his 
interest  may  be  opposed  to  his  duty.  The 
office  of  a  trustee  is  considered  as  being  one 
of  honor  and  conscience,  and,  having  been 
selected  by  reason  of  some  special  confidence 
arising  from  the  ties  of  kindred  or  fM»)d- 
shlp,  be  was  presumed  to  have  accepted  it 
voluntarily  from  a  sense  of  duty,  and  not 
with  a  view  to  pecuniary  gain  or  profit  And 
in  the  early  case  of  Green  v.  Winter,  1  Johns. 
Ch.  26,  that  eminent  Jurist,  Chancellor  Kent 
declared  that,  even  were  he  free  from  the 
weight  of  English  authority,  he  should  hesi- 
tate greatly  before  he  undertftok  to  ques- 
tion the  policy  or  wisdom  of  the  rule.    This 
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rule,  however,  with  fhe  ezceptUm  of.  two 
or  three  states,  has  never  been  adopted  In 
this  country.  From  the  earliest  legislation, 
provision  was  made  for  an  allowance  of  com- 
missions to  executors  and  guardians,  and, 
by  analogy  to  these  statutes,  courts  have 
deemed  It  just  and  equitable  to  allow  com- 
pensation to  a  conventional  trustee  for  actu- 
al services  rendered  by  him  in  the  execution 
of  his  trust  As  far  back  as  Ringgold  v. 
Ringgold,  1  Har.  &  O.  45  (decided  in  1826, 
after  the  fullest  consideration,  for  it  was  a 
case  of  importance,  and  argued  by  the  most 
distinguished  lawyers  in  the  country),  the, 
court  held  that,  by  an  e<initable  construction 
of  the  statutes  allowing  commissions  to  ex- 
ecutors, administrators,  and  guardians,  and 
the  principles  upon  which  these  statutes  are 
based,  compensation  ought  to  be  allowed  to 
a  conventional  trustee,  as  a  reasonable  and 
Just  indemnity  for  services  rendered  by  him  in 
Ihe  discharge  of  his  duties  as  trustee.  And,  In 
trusts  of  this  kind,  the  role  ordinarily  is  to 
allow  S  per  cent  upon  the  Income.  But 
this  nde  Is  by  no  means  an  Inflexible  rule. 
In  prescribing  the  rate  of  commissions, 
oonrts  will  take  Into  consideration  the  na- 
ture and  character  of  the  trust  estate,  and 
the  time  and  labor  required  of  the  trustee  in 
the  execution  of  the  trust  The  estate  in 
some  cases  may  be  of  little  value,  and  yield- 
ing but  a  small  income,  but  Involving,  at  the 
same  time,  a  good  deal  of  labor  In  its  care 
and  supervision,  and  in  such  cases  S  per 
cent  might  not  be  a  Jnst  and  reasonable 
compensation.  On  the  other  hand,  where 
the  income  Is  very  large,  that  rate  might  be 
considered  as  excessive.  After  all,  it  is  a 
matter  resting  larg^.ln  the  discretion  of  the 
court,  its  reason  and  judgment,  taking  Into 
consideration  all  the  facts  and  circumstances 
surrounding  the  trust  In  this  case  we  are 
dealing  with  an  Income  from  flve-eighths  of  a 
very  large  and  valuable  real  and  personal 
estate.  The  personal  property  alone  exceeds 
two  and  a  half  millions  of  dollars,  and  the 
real  estate  is  of  still  greater  value.  The  an- 
nual net  income  collected  by  the  trustees 
from  the  real  estate  has  averaged  $135,169.35, 
flve-eighths  of  which  will  be  collected  by  them 
as  trustees  so  long  as  the  trust  continues; 
and  the  net  income  from  the  personal  estate 
has  averaged  $122,990.40,  flve-eighths  of  which 
Is  to  be  collected  also  by  them  during  the 
same  period  of  time.  So  their  commissions 
may  therefore  be  safely  calculated  upon  an 
ordinary  yearly  revenue  of  $160,724.84.  The 
personal  estate  to  be  set  apart  for  the  dau^- 
ters,  the  testator  directs  shall  be  Invested  in 
mortgages  upon  real  or  leasehold  property 
or  In  state  or  municipal  bonds  of  the  most 
assured  standing,  and  the  collection  of  the 
Income  from  these  sources  cannot  impose 
any  great  labor  or  trouble.  The  real  estate 
consists  of  warehouses,  dty  and  county 
dwdllng  honses,  offices,  buildings,  unim- 
proved city  and  suburban  property,  and 
some  real  estate  in  Washington  and  other 


places.  The  general  care  and  management 
of  so  large  a  real  estate  as  this  must  neces- 
sarily require  not  only  time  and  labor,  but 
the  exercise  of  sound  judgment,  especially 
in  the  development  of  the  unimproved  dty 
and  suburban  property.  The  auditor,  in  the 
first  account,  allowed  a  commission  of  5  per 
cent,  and  at  this  rate  the  trustees'  commis- 
sions annually  would  exceed  $8,000;  and 
this  we  all  agree  is  a  fair  and  liberal  com- 
pensation for  the  services  to  be  rendered 
hereafter  by  the  trustees  for  the  collection 
and  disbursement  of  the  Income  from  the 
estate  devised  in  trust  for  the  daughters. 
We  cannot  agree,  therefore,  with  the  court 
below,  that  here  is  any  just  ground  for  in- 
creasing the  rate  of  commissions  to  6%  per 
cent.,  thereby  imposing  an  additional  annual 
burden  on  the  cestuls  que  tmstent  of  $2,400. 
And  as  to  the  income  collected  from  the 
trust  estate  after  the  time  limited  for  the 
settlement  of  the  personal  estate,  and  which 
the  law  adjudged  was  collected  by  them  in 
their  capacity  as  trustees,  and  not  as  exec- 
utors, they  are  for  the  same  reasons  enti- 
tled to  the  same  commissions;  but,  inas- 
much as  they  have  been  allowed  2  per  cent 
on  this  income  in  their  administration  ac- 
coimt  and  to  which  they  were  not  entitled 
as  executors,  this  amount  must  be  deducted 
from  the  6  per  c^it  allowed  to  them  as 
trustees.  In  regard  to  commissions  on  the 
Income  collected  by  them,  as  executors,  with- 
in the  13  months  limited  by  law  for  the  set- 
tlement of  the  personal  estate,  and  which 
they  had  a  right  to  collect  as  executors, 
there  is  some  difference  of  opinion.  In  view 
of  the  fact  that  their  duties  as  executors  and 
trustees  are  distinct  and  separate,  and  that 
they  were  obliged,  under  the  will,  to  trans- 
fer the  fund  to  themselves  as  trustees,  and 
as  such  to  disburse  it  among  the  cestuls  quo 
trustent,  they  are,  in  the  judgment  of  a 
majority  of  the  court,  entitled  to  commis- 
sions for  the  responsibility  thus  Incurred  and 
the  services  thereby  rendered.  Tills  income 
they  had,  howeva*,  collected  as  executors, 
and  tor  which  they  had  been  allowed  a  com- 
mission of  2  per  cent,  as  executoils;  and  it 
seems  to  us,  therefore,  that  an  additional 
commission  of  3  per  c«it  would  be  a  jnst 
compensation  for  Its  disbursement,  thus 
maldng  5  per  cent  for  Its  collection  and  dis- 
bursement The  right  to  appeal  from  the 
ordor  of  the  court  fixing  the  rate  of  commis- 
sions is  questioned  in  the  brief  of  the  appel- 
lants, but  the  decision  in  Diflenderffer  v. 
Winder,  8  Gill  &  J.  314,  Is,  we  think,  con- 
clusive as  to  the  question  In  the  case  of  a 
conventional  trust  like  the  one  now  under 
consideration. 

We  come,  then,  to  the  question  of  "repairs" 
and  "betterments."  In  the  former  appeal 
we  dedded  the  cestuls  que  trustent  are 
properly  chargeable  only  with  OTdinary  ex- 
penses and  repairs,  and  that  the  cost  of  new 
buildings  and  such  improvements  as  may 
amount  to  betterments  must  be  paid  out  of 
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the  corpus  of  the  estate;  and  certain  Items 
charge  in  the  auditor's  account  to  the  corpus 
of  the  estate  as  betterments,  It  Is  contended, 
ought  to  be  charged  as  repairs,  and,  as  such, 
payable  out  of  the  Income.  It  does  not  seem 
to  us,  however,  that  this  objection  can  be 
sustained.  All  buildings  are  subject,  more  or 
less,  to  natural  and  unavoidable  decay,  "and 
ordinary  repairs,"  when  used  In  reference  to 
buildings,  means  ex];>ense8  reasonably  incur- 
red In  keeping  the  property  In  good  condi- 
tion and  order.  "Betterments"  It  may  not 
be  so  easy  to  define.  All  buildings  are  better 
by  being  repaired;  but  "betterments"  means 
something  more  than  mere  repairs,  and  may 
be  said  to  mean  improvements  upon  the 
building  itself;  or  so  near  to  it  as  to  enhance 
its  value.  Any  addition  or  alteration  made 
to  the  building,  or  expenses  Incurred  In  drain- 
ing or  paving,  may  be  said  to  be  betterments. 
The  Items  in  the  aceoimt,  such  as  construct- 
ing partitions  in  warehouses,  whether  tem- 
porary or  permanent,  for  the  special  accom- 
modation of  tenants;  boilers  and  engines  and 
furnaces  for  heating;  elevators,  gas  machines, 
asphalt  pavements;  opening  and  widening 
streets  adjacent  to  the  property,— these  and 
other  like  expenses  cannot  be  said  to  be  ex- 
penses Incurred  for  ordinary  repairs.  Wheth- 
er they  are  to  be  classed  as  betterments  or 
improvements,  or  some  of  them  as  fixtures, 
they  are  not  properly  chargeable  to  the  repair 
account 

As  to  the  "Sun  Building,"  the  witnesses 
differ  widely  as  to  its  fair  rental  value,  all 
the  way  from  $8,000  to  $13,000. .  The  entire 
building  now  rents  for  $11,700,  of  which 
sum  Messrs.  Abell  &  Co.  pay  $6,760  for  the 
part  occupied  by  them,  and,  besides,  they  fur- 
nish, at  their  own  expense,  heat  for  the  en- 
tire building.  We  agree  with  the  court  below 
tliat  the  rent  now  paid  is  a  fair  and  reason- 
able rent,  and  that  the  rent  paid  by  Messrs. 
Abell  &  Co.  for  the  part  occupied  by  them 
is  about  a  fair  proportion.  We  agree,  too,  under 
all  the  circumstances,  that  $800  Is  a  fair  rent 
for  "Woodbume."  The  property  in  its  pres- 
ent condition  might,  according  to  the  testi- 
mony, rent  for  $1,000  or  $1,200;  but  It  must 
be  borne  In  mind  that  Mr.  Edwin  F.  Abell, 
the  tenant,  has  expended  not  less  than  $10,- 
000  of  his  own  money  in  permanent  improve- 
ments, thereby  largely  enhancing  its  value, 
and  of  which  the  estate  will  reap  the  benefit 
So,  all  things  considered,  we  see  no  Just  rea- 
son for  increasing  the  rent  fixed  upon  by  the 
court. 

It  follows  from  what  we  have  said  that 
in  the  appeal  of  Edwin  F.  Abell  and  George 
W.  Abell,  executors  and  trustees,  the  decree 
must  be  affirmed  in  part  and  reversed  in 
part  and  the  cause  remanded.  In  order  that 
an  account  may  be  stated  In  conformity  with 
the  views  of  the  court;  and  for  the  same 
reasons  the  order  on  the  appeal  of  John  W. 
S.  Brady,  executor  and  administrator,  will  be 
affirmed  In  part  and  reversed  in  part,  and 
'be  cause  remanded.    Order  affirmed  in  part 


and  reversed  In  part,  and  cause  remanded; 
each  party  to  pay  one-half  of  the  costs  of  the 
appeal 


0» 


U5) 


ZIMMERMAN  v.  BITNER  et  aL 

((jourt  of  Appeals  of  Maryland.     March  14, 

1894.) 

Gifts— COHFIDEKTIAL  RELATIO:f»— E^V1DKHCK. 

Where  an  old,  illiterate  man  makes  a 
deed  of  gift  of  a  valuable  farm,  which  was  prac- 
tically all  of  his  pr(»ert7,  to  the  hnsband  of  a 
niece,  with  whom  he  nad  lired  for  several  years, 
and  who  during  that  time  had  been  his  genera) 
agent  to  the  exdnsion  of  a  sister,  with  whom 
he  was  on  the  best  of  relatioDS,  and  other  nieees 
and  nephews,  the  burden  is  on  the  dones  to 
prove  that  the  gift  was  the  voluntary  and  delib- 
erate act  of  the  donor,  and  that  he  knew  at  the 
time  he  signed  it  that  he  was  divesting  himsdf 
of  all  interest  and  transferring  it  to  the  donee; 
and  it  caunot  be  sustained  where,  in  a  suit  by 
the  donor's  heirs  to  set  it  aside  for  undne  inSa- 
ence  of  the  donee  and  his  wife,  neither  they  nor 
the  draughtsman  testify,  and  the  notary  who 
took  the  acknowledgment  states  that  the  deed 
was  not,  in  his  presence,  read  to  the  donor. 

Appeal  from  circuit  court,  Washington 
county,  in  equity. 

Suit  by  Catharine  BItner  and  others  against 
James  M.  Zimmerman.  From  a  decree  for 
comidainants,  defendant  appeals.    Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  McSHBRRY.  BRISCOE,  PAGE. 
ROBERTS,  and  BOYD,  JJ. 

Geo.  W.  Smith,  Jr.,  and  Alex.  N^I,  for  ap- 
pellant Alex.  Armstrong,  N.  B.  Scott,  Jr., 
SLnd  W.  J.  Zacharias,  for  appellees. 

ROBINSON,  C.  J.  This  Is  a  bill  filed  by 
the  heirs  at  law  of  John  BItner  to  set  aside 
a  deed  of  gift  made  by  him  of  a  valnable 
farm,  containing  290  acres  of  land,  which, 
with  the  exception  of  a  few  hundred  dol- 
lars, constituted  the  entire  property  belong- 
ing to  the  donor.  The  bill  alleges  that  the 
most  intimate  and  confidential  relations  ex- 
isted between  the  donor  and  donee,  and  that 
the  deed  in  question  was  procured  by  the 
importunities  and  undue  Infiuence  exercised 
by  the  latter  over  the  donor.  Before  pro- 
ceeding to  consider  the  law,  as  applicable  to 
cases  of  this  kind,  we  shall  refer  briefly  to 
the  facts  and  circumstances  surrotmding  the 
execution  of  the  deed,  and  the  relation  in 
Which  the  parties  stood  to  each  other:  The 
donor  was  at  the  time  of  the  execution  of 
the  deed  of  gift  in  his  seventy-fifth  year.  He 
was  very  illiterate,  unable  to  read  or  write, 
but  at  the  same  time  seems  to  have  been 
a  person  or  ordinary  Judgment,— equal,  per- 
haps, to  the  common  purposes  of  life,  and 
competent  to  execute  a  valid  deed  or  con- 
tract He  was  bom  tn  Pennsylvania,  and 
lived  with  his  father  on  a  farm  until  the 
death  of  the  latter,  which  occurred  about  24 
years  ago.  After  bis  father's  death  be  lived 
with  bis  sister,  Catharine,  on  the  home  place, 
until  10  years  ago,  when  he  bought  a  farm 
in  this  state,  toe  which  ^e  paid  $21,500.  the 
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voluntary  conveyance  of  which  Is  the  sub- 
ject-matter of  this  litigation.  This  form  he 
rented  to  one  Zimmerman,  who  bad  married 
his  niece,  and  for  some  years  prior  to  the 
deed  of  gift  to  Zimmerman  he  lived  with 
him  and  bis  family;  spending,  however,  a 
part  of  each  year  with  bis  sister,  Catharine, 
with  whom  the  most  affectlonal  relations 
existed.  On  Thursday,  the of  Febru- 
ary, 1891,  he  was  taken  sick,  and,  although 
not  seriously  sick  at  that  time,  Zimmerman 
and  his  wife  sat  up  with  him  all  nlgbt;  and 
what  took  place  during  that  nlgbt,  what 
was  the  subject-matter  of  convei-satlon,  and 
whether  anything  was  said  about  the  dis- 
position of  bis  property,  the  record  does  not 
disclose.  On  the  next  day,  Dr.  Mason  was 
called  to  see  blm,  and  found  bim  walking 
about  the  room,  with  his  coat  off.  Before 
the  doctor  had  time  to  moke  any  examina- 
tion as  to  his  condition,  Bitner  said  to  him 
that  be  was  very  sick,  and,  if  there  was  any 
danger  of  his  dying,  he  wanted  to  know  it, 
as  there  were  some  matters  he  wanted  to 
attend  to.  The  doctor  did  not,  however,  con- 
sider him  seriously  sick,  and  so  told  him.  On 
Sunday  following,  the  doctor  again  called  to 
see  him,  and  upon  examination  found  a  slight 
congestion  of  the  right  lung;  and  thereupon 
the  doctor  told  him  that  be  regarded  him  as 
a  very  sick  man,  and  if  he  bOid  any  matters 
to  look  after  be  had  better  attend  to  them. 
He  then  requested  the  doctor  to  ask  Mr. 
Smith  (a  lilghly-esteemed  member  of  the 
Hagerstown  bar)  to  come  and  see  bim,  as  be 
wanted  him  "to  write  a  deed  and  a  will." 
The  next  day,  Mr.  Smith  and  Mr.  Middle- 
kauf,  a  justice  of  the  peace,  went  to  Blt- 
ner's  Jiouse;  and  in  bis  room  the  deed  and 
will  were  both  prepared  by  Mr.  Smith,  dur- 
ing the  preparation  of  which  Zimmerman 
and  the  justice  of  the  peace  sat  in  an  ad- 
joining room.  After  the  papers  were  drawn 
the  justice  of  the  peace  was  called  Into  Bit- 
ner's  room  to  take  the  acknowledgment  of 
the  deed,  and  Mr.  Smith  and  himself  attest- 
ed the  execution  of  the  will.  By  the  deed, 
Bitner  conveyed  his  farm  to  Zimmerman, 
without  reserving  any  interest  whatever  to 
himself,  the  consideration  named  in  the  deed 
being  the  nominal  sum  of  five  dollars,  and 
love  and  affection.  By  the  will,  he  be- 
qneetbs  to  Zimmerman  his  entire  personal 
property,  and  then,  by  way  of  explanation, 
the  testator  says:  "I  thus  give  to  the  said 
J.  Monroe  Zimmerman  all  my  property  and 
estate,  because  he  is  married  to  my  niece, 
and  I  Iiave  beea  living  with  them  for  many 
years,  and  have  a  high  regard  and  affec- 
tion for  them,  and  desh:e  they  shall  enjoy 
the  same  to  the  exchision  of  my  other  rela- 
tiMis."  On  Saturday  following  the  execution 
of  the  deed  and  will,  Bitner  died,  leaving  sur- 
viving bim  his  sister,  Catharine,  and  a  num- 
ber of  nephews  and  nieces,  bis  heirs  at  law. 
For  some  years  prior  to  the  execution  of  this 
deed  of  gift,  the  donee  had  been  the  general 
agent  of  the  donor,  and  as  such  was  intrust- 


ed with,  not  only  the  general  management 
of  the  farm,  and  all  improvements  to  be 
made  thereon,  but  also  with  all  other  mat- 
ters, such  as  buying  fertilizers,  the  sale  of 
the  crops,  and  the  receipt  and  deposit  of  the 
proceeds  of  sale.  He  was  In  fact  the  trust- 
ed and  confidential  adviser  of  the  donor,  and 
one  upon  whom  be  relied  for  advice  and 
counsel  in  all  matters  concerning  bis  affairs. 
So  the  case 'With  which  we  are  now  dealing; 
is  one  in  which  an  old  and  Illiterate  person 
makes  an  absolute  deed  of  gift  of  aU  his 
property,  with  the  exception  of  a  few  hundred 
dollars,  to  one  who  stood  in  the  closest  and 
most  confidential  relation  to  him;  and,  deal- 
ing with  such  a  case,  there  cannot  be,  it 
seems  to  us,  any  question  aa  to  the  princi- 
ples of  law  by  which  It  is  governed.  And, 
although  the  law  does  not  declare  invalid  a 
gift  or  conveyance  of  property  to  one  stand- 
ing in  a  confidential  or  fiduciary  relation  to 
the  donor,  yet  courts  always  watch  with  a 
jealous  scrutiny  all  suoh  dealings  and  trans- 
actions, not  merely  for  the  purpose  of  ascer- 
taining whether  the  donor  understood  the 
nature  and  effect  of  the  transaction  itself, 
but  also  for  the  purpose  of  ascertaining 
whether  the  benefit  received  by  the  donee 
was  procured  by  reason  of  the  Infiuence  pos- 
sessed by  him,  and  exercised  over  the  donor. 
And  it  is  well  settled  by  a  long  line  of  au- 
tborltiea  that  when  such  a  gift  or  convey- 
ance is  questioned  the  onus  is  upon  the -donee 
to  prove  to  the  satisfaction  of  the  court  that 
the  conveyance  was  the  free,  deliberate,  and 
voluntary  act  of  the  donor  and  made  by  him 
with  full  Imowledge  as  to  its  effect  and  op- 
eration; in  other  words,  that  be  knew  that 
conveyance  itself  operated  to  divest  him  of 
all  title  to  the  property,  and  to  vest  it  in  the 
donee. 

A  good  deal  has  been  said  as  to  what  con- 
stitutes a  confidential  relation,  within  the  op- 
eration of  the  principle,  but  courts  have  al- 
ways been  car^Ul  not  to  fetter  the  opera- 
tion of  the  principle  by  undertaking  to  de- 
fine its  precise  limits.  The  cases  of  parent 
and  child,  guardian  and  ward,  trustee  and 
cestui  que  trust,  principal  and  agent,  are 
familiar  instances  in  which  the  principle  ap- 
plies in  its  strictest  sense.  But  its  operation 
is  not  confined  to  the  dealings  and  transac- 
tions betweoi  parties  standing  in  tbese  rela- 
tions, but  extends  to  all  relations  in  which 
confidence  is  reposed,  and  in  which  dominion 
and  infiuence  resulting  from  sudi  confidence  ■ 
may  he  escerciaeA  by  one  perscm  over  another. 
No  part  of  the  jurisdiction  of  the  court  is 
more  useful,  It  has  been  said,  than  that  which 
it  exercises  in  watching  and  controlling  trans- 
actions between  parties  standing  In  a  relation 
of  confidence  to  each  other;  and,  being  found- 
ed on  the  principle  of  correcting  abuses  of 
confidence,  it  ought  to  be  applied  to  every 
case  in  wliich  a  confld^tial  relation  exists 
as  a  fact,— where  confidence  is  reposed  on 
the  one  side,  and  the  resulting  superiority  and 
infiuence  on  the  other.    Billage  v.  Southee,  0 
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Hare,  534;  Tate  v.  Williamson,  L.  K.  1  Eq. 
528;  Id.,  L.  R.  2  Ch.App.56.  The  broad  prin- 
ciple, says  Vice  Chancellor  Wood,  on  which 
the  court  acts  In  cases  of  this  description,  Is 
that  wherever  there  exists  such  a  confidence, 
of  whatever  character  that  confidence  may 
be,  as  enables  the  person  In  whom  confidence 
or  tnist  Is  reposed  to  exert  Influence  over  the 
person  trustintr,  the  coinrt  will  not  allow  any 
transaction  between  the  parties  to  stand,  un- 
less there  has  been  the  fullest  and  fairest 
explanation  and  communication  of  every  par- 
ticular restlnjT  in  the  breast  of  the  one  who 
seeks  to  establish  a  contract  with  the  per^ 
son  so  trusting  him.  Tate  v.  Williamson,  L. 
n.  1  Eq.  528. 

Tested  by  these  well-established  principles, 
the  relations  existing  between  the  donor  and 
donee  in  this  case  were,  beyond  question,  of 
such  a  diaracter  as  to  cast  the  onus  upon 
Zimmerman,  the  donee,  of  proving  that  the 
deed  of  gift  was  the  voluntary  and  deliber- 
ate act  of  the  donor;  that  he  knew  at  the 
time  he  signed  it  that  he  was  thereby  divest- 
ing himself  of  all  interest  in  the  property, 
and  was  in  fact  transferring  his  entire  inter- 
est to  the  donee.  And  this  the  donee  has 
wholly  failed  to  da  There  Is  no  evidence  in 
the  record  to  show  that  the  deed  was  ever, 
in  fact,  read  to  the  donor.  Mr.  Mlddlekauf, 
the  Justice  of  the  peace,  says  he  was  called 
into  the  room  to  take  the  acknowledgment 
of  the  deed,  and  that  it  was  not  read  over 
to  the  donor  in  his  (the  witness')  presence. 
Nor  is  there  a  particle  of  evidence  to  show 
that  any  explanation  was  made  to  the  donor 
as  to  the  effect  and  operation  of  the  deed, 
or  that  he  understood  Its  import  and  mean- 
ing. Mr.  Smith,  who  prepared  the  deed,  and 
who.  It  is  but  fair  to  presume,  knew  all  the 
facts  and  circumstances  surrounding  its  ex- 
ecntion,— who  knew,  at  least,  whether  it  was 
read  over  to  the  dcmor,  and  whether  its  legal 
effect  and  operation  were  explained  to  him, 
and  whether  he  understood  it,  and  whether 
any  reasons  were  assigned  by  the  donor  why 
he  made  Zimmerman  his  beneficiary,  to  the 
exclusion  of  his  own  sister  and  other  rela- 
tions,—is  not  even  examined  as  a  witness. 
And  though  the  bill  charges  that  the  deed 
was  procured  through  the  acts,  importunities, 
and  undue  Influence  of  Zimmerman  and  his 
wife,  neither  of  them  is  examined,  or  offer 
to  testify.  But  this  Is  not  all.  After  the 
case  had  been  argued  and  submitted  to  the 
learned  judge  below,  finding  the  proof  defec- 
tive In  these  particulars,  he  wrote  to  the 
counsel  (one  of  whom  was  Mr.  Smith,  the 
draughtsman  of  the  deed),  and  suggested 
that  additional  testimony  ought  to  be  taken, 
and  referred  to  the  fact  that  Zimmerman 
himself  had  not  testified,  and  offered  to  re- 
mand the  case  at  the  Instance  of  either  par- 
ty. But  these  suggestions  and  this  offar  on 
the  part  of  the  judge,  the  donee,  through 
his  counsel,  declined  to  accept,  and  replied 
by  saying  th^  preferred  to  have  the  case 
decreed  upon  the  testimony  already  taken. 


Here  was  an  invitation  to  the  donee  to  go 
upon  the  witness  stand,  and  to  make  a  clean 
breast  of  the  transaction,— to  explain  tbe 
circumstances  surrounding  the  execatlon  of 
the  deed,  and  to  deny,  if  he  could,  the  charge 
that  it  was  procured  by  the  Importunities  or 
undue  Influence  of  himself  and  bis  wife, — 
and  yet  this  Invitation  he  declined.  We  can- 
not escape  tbe  concludon  that  the  refusal  on 
the  port  of  the  donee  to  testify  in  regard  to 
facts  peculiarly  within  his  own  knowledge, 
and  to  offer  evidence  which  it  was  in  bis 
power  to  produce,  was  because  be  felt  and 
knew  the  evidence  would  be  unfavorable  to 
him.  In  the  recent  case  of  Bishop  Ames' 
Will  (Hiss  V.  Welk  [Ind.]  28  AtL  400). 
against  the  probate  of  which  a  caveat  'was 
fl.led  on  the  ground  of  fraud  and  undue  in- 
fluence practiced  by  Mr.  and  Mrs.  Hiss,  the 
beneficiaries  under  the  will,  and  in  tbe  trial 
of  which  neither  Mr.  nor  Mrs.  Hiss  offered 
to  testlfjr,  we  said:  "It  is  a  generally  accept- 
ed rule  of  law  that  the  suppression  or  non- 
production  of  pertinent  and  cogent  evidence 
necessarily  raises  a  strong  presumption 
against  the  party  who  withholds  such  evi- 
dence, where  he  has  it  in  his  power  to  pro- 
duce it."  And  this  we  tnud  in  a  case  where 
there  was  a  caveat  to  a  will,  and  the  burden 
of  proof  was  upon  the  caveators.  Here  we 
ore  dealing  with  a  gift  to  one  standing  in  a 
confldential  relation  to  the  donor,  and  upon 
whom  the  burden  of  proof  is  to  show  to  tbe 
satisfaction  of  the  court  that  it  was  the  vol- 
imtary  act  of  the  donrar,  and  was  not  procur- 
ed by  any  influence  exercised  over  him  I>y 
the  donee. 

Not  only  has  tbe  donee  failed  to  offer  any 
evidence  to  rebut  the  presumption  arising 
from  the  confldential  relatlcm  in  which  he 
stood  to  the  donor,  bat  there  Is  anotho-  fact, 
—and  suspicious  one,  it  seems  to  ns, — and 
that  Is  the  donor  should  want  both  a  deed 
and  a  will  prepared  at  the  same  time.  He 
was,  as  we  have  said,  without  any  education, 
unacquainted  with  legal  forms,  and  unused 
to  the  transaction  of  legal  business,  and  it 
seems  highly  Improbable  that  he  should  sug- 
gest the  necessity  of  making  a  deed  and  a 
wllL  There  is,  of  course,  a  wide  distinction 
between  a  deed,  which  is  irrevocable,  and 
which  transfers  the  title  to  the  property 
upon  its  execution  and  delivery,  and  a  will, 
which  is  revocable,  and  does  not  take  effect 
till  the  testator's  death.  But  we  can  hardly 
suppose  that  such  a  distinction  suggested 
itself  to  a  person  of  tbe  donor's  capacity  and 
intelligence.  On  the  contrary,  it  is  more 
probable  that  it  was  the  suggestion  of  some 
one  else.  But,  be  that  as  it  may,  we  rest 
the  affirmance  of  the  decree  below  on  the 
ground  that  the  donee  has  failed  to  offv 
any  evidence  to  rebut  the  presumption  aris- 
ing from  the  relations  of  the  parties  against 
the  validity  of  the  deed.  To  sustain  a  toI- 
untary  deed,  upon  the  proof  before  us,  would 
be  to  break  down  the  safeguards  which 
courts  of  equity   have  thrown  around  the 
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dealings  and  transactions  of  parties  standing 
In  a  confidential  relation  to  eacti  other;  and, 
Instead  of  shutting  the  door  to  temptation, 
it  would  Invite  persons  to  secure  benefits  to 
themselves,  to  the  detriment  of  those,  the 
confidence  of  whom  they  had  betrayed.  The 
case  of  Eakle  y.  Reynolds,  54  Md.  305,  relied 
on  by  the  appellant,  differs  widely  from  the 
one  now  before  us.  In  that  case  the  uncle 
conveyed  to  a  favorite  nephew  a  farm  val- 
ued at  between  twelve  and  fifteen  thousand 
dollars,  but  be  was  careful  enough  to  re- 
serve a  life  estate  to  himself.  Prior  to  the 
deed  of  gift  he  had  made  three  wills,  in  each 
of  which  he  gave  legacies  to  other  relatives, 
making  his  nephew  the  residuary  devisee. 
He  had  lived  with  his  uncle  from  early  child- 
hood, and  for  some  time  prior  to  the  exe- 
cution of  the  deed  he  had  occasionally  trans- 
acted business  for  him,  and  during  his  uncle's 
sickness  had  the  general  management  of  the 
farm.  Whatever  suspicion  attached  to  the 
execution  of  the  voluntary  deed  in  that  case, 
the  donee  proved  that  it  was  the  free  and 
voluntary  act  of  the  donor,  and  that  the  lat- 
ter signed  with  full  knowledge  of  its  import 
and  meaning.  Mr.  Syester,  -  then  a  member 
of  the  bar,  who  prepared  the  wills  and  the 
deed  in  question,  testified  that  the  donor  fully 
understood  the  legal  effect  and  operation  of 
the  deed,  and  assigned  the  reasons  which  In- 
duced him  to  make  it.  Among  other  things, 
he  said  he  was  afraid  that  the  legacies  be- 
queathed in  the  will  would  be  considered  as 
charges  upon  the  farm,  and  th&t,  to  pay 
them,  his  nephew  would  be  obliged  to  sell 
part  of  it,  and  this  he  wanted  to  avoid.  He 
farther  said  that  a  large  part  of  his  property 
was  the  result  of  the  Joint  labws  of  his 
brother  William,  the  father  of  the  nephew, 
and  he  thought  the  father's  interest  ought  to 
go  to  bis  son,  and  he  wanted  his  part  to  go 
to  blm  also.  All  such  proof,  however,  Is 
wanting  in  this  case.    Decree  afilrmed. 


a<0  Fa.  St  8S0) 

VTPT.T.TPSWmRq  HORSE-CAR  CO.   t.  FI- 
DELITY &  CASUALTY  CO. 
OF  NEW  YORK. 

(Supreme  Court  of  Pennsylvania.    March   19, 
1894.) 

INDBMNITT — SCOPB — HoBSB-CaB   COMPANIBS. 

A  policy  indemnifying  a  horse-car  com- 
pany for  images  on  account  of  injuries  to  per- 
sons not  employes,  resulting  from  "accident  to, 
or  caused  by,  the  horses,  cars,  plants,  ways, 
works,  machinery,  or  appliances  used  in  the 
business  of  the  insured,  and  described  in  the  ap- 
plication," does  not  insure  against  injuries 
caused  by  the  use  of  omnibus  sleighs,  not  de- 
scribed in  the  application,  though  customary  in 
the  neighborhood  when  the  tracks  are  obstruct- 
ed by  snow  anl  ice. 

Appeal  from  court  of  common  pleas,  North- 
ampton county. 

Action  by  the  Phlllipsburg  Horse-Car  Com- 
pany against  the  Fidelity  &  Casualty  Com- 


pany of  New  York  on  a  policy  of  Insurance. 
Judgment  for  plaintifiC  Defendant  appeals. 
Reversed. 

W.  S.  Ktrkpatrlck,  for  appellant  H.  3. 
Steele  and  Russell  C  Stewart,  for  appellee. 

FELL,  J.  The  policy  of  insurance  upon 
which  this  action  is  founded  was  issued  by 
the  defendant  to  the  Phlllipsburg  Horse-Car 
Company,  the  plaintiff,  upon  an  application 
in  writing  in  which  the  insured  set  out  the 
number  of  miles  of  road  operated,  the  num- 
ber of  cars  and  horses  in  use,  the  number  of 
trips  per  day,  the  schedule  time,  and  other 
matters  intended  to  give  the  fullest  informa- 
tion to  the  insurer  of  the  character  and  ex- 
tent of  the  risk,  and  ended  with  the  state- 
ment, "There  is  no  information  tending  to 
vary  the  risk,  except  as  herein  stated."  The 
insurance  was  "against  all  liability  for  dam- 
ages for  or  on  account  of  fatal  or  nonfatal  in- 
juries suffered  by  any  person  or  persons,  other 
than  employes  of  the  Insured,  resulting  from 
any  and  every  accident  to,  or  caused  by,  the 
cars,  horses,  plants,  ways,  works,  machinery, 
or  appliances  used  in  the  business  of  the 
insured,  and  described  in  the  application 
herefor,  which  is  hereby  made  a  part  of  the 
policy."  The  plaintiff  owned  three  large  om- 
nibus sleighs,  which  were  used  in  place  of 
cars  whenever  the  tracks  were  obstructed  by 
snow  or  ice.  During  some  winters  they  were 
used  for  a  few  days  only,  during  others  for 
weeks,  and  occasionally  for  months.  They 
bore  the  name  of  the  company,  and  were  a 
part  of  Its  appliances  for  transportation.  No 
mention  of  these  was  made  in  the  application 
for  Insurance.  The  recovery  against  the  car 
company  was  for  injuries  sustained  by  a  pas- 
senger by  the  upsetting  of  one  of  thest 
sleighs,  and  the  only  question  we  need  now 
consider  is  whether  the  accident  for  which 
Indemnity  Is  claimed  Is  within  the  terms  of 
the  contract. 

The  verdict  could  have  been  properly  ren- 
dered, and  can  now  be  sustained,  only  upon 
the  ground  that  the  contract  of  Insurance 
covered  the  use  of  other  means  of  transitorta- 
tlon  than  those  moitloned  In  the  appllca- 
tl(«,  and  was  against  all  risks  Incident  to  the 
general  business  of  the  company.  The  learn- 
ed Judge  before  whom  the  case  was  tried 
entertained  this  view,  and,  in  a  charge  In 
which  the  merit  of  dear  and  distinct  state- 
ment Is  conspicuous,  instructed  the  Jury  that: 
"The  words  described  In  the  application  here 
for,  limiting  the  liability  of  the  company,  do 
not  apply  to  the  machinery,  appliances,  plant, 
horses,  cars,  etc.,  described  in  the  application 
of  Insurance;  but  they  apply  to  the  business 
of  the  insured  'described  in  the  application 
herefor,'  and  therefore  mean  more  than  acci- 
dents, etc.,  occurring  by  the  use  of  the  pr<q)- 
erty  which  is  described  In  the  application." 
This  view  was  based  upon  the  construction 
of  the  contract,  and  the  fact,  of  which  there 
was  evidence,  that  sleighs  were  at  times  used 
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by  street-railroad  companies  In  conducting 
chelr  business  In  the  section  of  cotmtry  In 
which  the  plaintUTs  road  was  operated.  This 
view  does  not  seem  to  as  to  be  correct  The 
words  of  the  policy  limit  the  insurance  to 
Indemnity  from  liability  for  damages  on  ac- 
count of  Injuries  "resulting  from  any  and  ev- 
ery accident,  to  or  caused  by,  the  horses,  cans, 
plants,  ways,  works,  machinery,  or  appliances 
used  in  the  business  of  tlie  Insured,  and  de- 
scribed In  the  application."  The  Insurance  Is 
against  accidents  caused  by  certain  things 
used  in  the  business,  and  described  In  the  ap- 
plication, not  things  used  in  the  business 
which  are  described  In  the  application.  Th«re 
waa  testimony  that  for  some  years  the  car 
company  had  used  sleighs  when  its  tracks 
were  obstructed  by  snow  or  ice,  and  that 
their  use  was  customary  under  the  same  cir- 
cumstances in  neighboring  towns;  but  it  also 
appeared  that  the  use  of  sleighs  was  re- 
stricted to  that  section  of  country,  and  that 
it  was  only  one  of  the  ways,  in  common  use, 
•f  overcoming  the  difficulties  caused  by  snow 
and  ice.  The  testimony  was  far  short  of 
establishing  a  use  so  general  that  the  parties 
would  be  presumed  to  have  taken  it  into  con- 
sideration in  entering  into  a  contract.  The 
plaintiff  was  incorporated  as  a  horse-car  com- 
Itany,  and  as  such  had  constructed  and  was 
operating  a  street  railway  by  horse  power. 
The  use  of  any  other  vehicle  than  a  horse 
car  waa  not  authorized  by  its  charter,  and 
could  be  justifled  only  as  a  means  of  over- 
coming a  temporary  Interruption  of  its  opera- 
tion, resulting  from  an  emergency.  The  poli- 
cy, by  its  terms,  was  based  upon  statements 
made  in  the  application,  which  were  to  be 
considered  as  warranties;  and  It  waa  restrict- 
ed to  injuries  caused  by  or  to  certain  enumer- 
ated ways,  means,  and  appliances  used  In  the 
business,  and  described  In  the  application. 
The  defendants  would  not  have  been  liable, 
under  the  terms  of  the  policy.  If  the  motive 
power  had  been  changed  by  the  use  of  steam 
or  electricity.  Instead  of  horses;  and  we  are 
not  able  to  see  that  the  result  Is  different 
when  one  kind  of  vehicle  is  substituted  for 
another.  This  Is  not  the  case  of  the  tempo- 
rary use  of  another  means  of  transportation 
upon  a  part  of  the  line,  made  necessary  by 
reason  of  the  accidental  destruction  of  cars, 
tracks,  or  bridges,  nor  of  the  use  of  plows  or 
sweepers  to  clear  the  track;  but  It  was  an 
entire  abandonment,  during  portions  of  the 
winter  season,  of  the  use  of  the  road  as  a 
horse  railroad,  and  the  substitution  of  a  dis- 
tinct and  different  mode  of  transportation. 
Whether  the  risk  would  be  increased  or  dimin- 
ished would  depend  ui>on  the  circumstances 
of  the  particular  case,  but  It  Is  evident  that 
the  risk  in  the  use  of  sleighs  differs  from  the. 
risk  In  the  use  of  cars.  It  Includes  the  dan- 
ger of  upsetting,  the  chances  of  collision  with 
other  vehicles,  the  liability  to  loss  of  control 
of  the  horses, — ^rlsks  which  are  minimized  in 
the  use  of  street  cars.  The  conditions  from 
which  accidents  would  probably  result  in  the 


use  of  sleighs  diff^  from  those  from  which 
they  are  Ukely  to  happen  in  the  use  of  cars; 
and,  whether  the  difference  is  great  or  snoall. 
It  is  for  the  insurer  to  decide  whether  he  wQI 
accept  the  risk.  We  are  thwefore  of  opinion 
that  the  sixth  point,  asking  for  a  peremptCNy 
instruction  for  the  defendant,  should  have 
been  affirmed;  and,  as  this  sustains  the 
eighth  assignment  of  error.  It  is  unnecessary 
to  notice  the  other  assignments.  The  Judg- 
ment is  rerersed. 


(160  Pa.  St.  tfl) 
COMMONWEAIvTH  v.  BRETESSE. 
(Supreme  Court  of  Fennsylvania.     March  28, 

1894.) 
MoM)«n— Self-Defejise— iNSTBUCTioss — Ver- 
dict. 

1.  An  Instruction  that  if,  when  he  fired  the 
fatal  shot,  defendant  believed  himself  in  peril 
of  death  or  great  bodily  harm  from  the  SMail- 
ant,  this  would  not  be  murder  in  the  first  de- 
gree, though  he  meant  to  kill,  and  in  fact  had 
no  cause  to  fear,  was  aflirmed  so  far  as  it  re- 
lated to  the  degree  of  the  crime,  the  court  add- 
ing that,  if  the  law  of  self-defense  were  intend- 
ed to  be  stated,  the  instructiou  omitted  the  es- 
sential element  that  defendant  "had  no  other 
means  of  escape."  Held,  that  this  action  gave 
defendant  no  cause  for  complaint. 

2.  One  who  fires  with  deliberate  purpose  to 
kill  A,  and  kills  B.,  is  as  guilty  as  if  he  had 
killed  A. 

8.  There  is  no  error  in  an  instmction  that 
the  extent  to  which  defendant  is  contradicted  by 
witnesses,  the  character  of  their  testimony,  the 
reasonableness  of  defendant's  testimony  and  Its 
consistency  with  the  proven  facta,  ate  ail  t»  be 
considered  on  the  question  of  liis  credit. 

4.  The  verdict  waa  delivered  and  recorded 
in  the  usual  manner,  and  the  jurors  were  dis- 
charged, and  directed  to  the  commissioners'  of- 
fice for  thar  pay.  The  clei^  then  discovered 
on  the  back  of  the  indictment  a  penciled  form 
of  verdict  against  a  person  of  another  name, 
and  showed  it  to  the  judge,  who  ordered  the 
jurors  recalled,  and  told  them  that  if  the  name 
written  was  a  mistake,  and  their  verdict  enta<- 
ed  was  correct,  they  might  say  so.  They  said 
that  the  verdict  as  recorded  was  correct.  JSTeW, 
that  there  was  no  ground  for  arrest  of  judg- 
ment 

Appeal  from  court  of  oyer  and  terminra-, 
Allegheny  county. 

Noel  Breycase,  alias  Maison  Noel,  convict- 
ed of  murder  in  the  first  degree,  appeals.  Af- 
firmed. 

T.  H.  Davis  and  W.  A.  Blakeley,  for  ap 
pellant  Clarence  Burleigh,  Dlst  Atty.,  for 
the  Commonwealth. 

WIIiLIAMS,  J.    This  case  appears  to  have 
been  tried  with  great  care  In  the  court  be- 
low.    The  distinctions   between  murdea:  of 
the  first  and  of  the    second    degree  were 
plainly  pointed  out  tiud  the  facts  were  sub- 
mitted to  the  Jury  in  a  manner  of  which 
no  Just  compliaint  can  be  made.    The  convic- 
tion of  the  defendant  of  the  crime  of  mur- 
I  der  of  tiie  first  degree  Was  the  result  of  the 
I  overwhelming  weight  of  the  evidence  against 
him.     The  learned  counsel  for  the  defendant 
assigns  error  to  the  answers  made  by  the 
)  learned  judge  to  his  first  and  second  points. 
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These  points  were  answered  in  tbe  afOrma- 
tive,  subject  to  a  qualification,  and  It  is  of 
the  qualification  tbat  complaint  Is  made. 
These  pointy  drew  the  attention  of  the  ooiirt 
to  the  testimony  given  by  the  defendant, 
and  asked,  in  eCTect,  that,  if,  at  the  time  the 
fatal  shot  was  fired  by  the  defendant,  he 
beUeved  himself  to  be  in  danger  of  death  or 
sreat  bodily  harm  at  the  hands  of  tbe  as- 
sailant, and  that,  "acting  on  tbat  belief,  he 
fired  a  revolve,  wbldi  Idlled  the  wife  of 
tbe  assailant,  this  would  not  be  murder  in 
the  first  degree,  even  though,  at  the  time  the 
shot  was  fired,  the  defendant  Intended  to 
kill;  and  this  though,  in  point  of  fact,  there 
was  no  foundation  for  the  apprehension  of 
danger  to  the  defendant"  The  learned  judge 
affirmed  this  point  so  far  as  it  was  directed 
to  the  degree  of  the  murder  committed,  but 
added:  "If  it  is  intended  to  state  the  la^v 
of  self-defense.  It  lacks  one  of  the  essential 
elements,— that  he  had  no  other  means  of 
«scape."  We  think  tbe  defendant  bad  no 
reason  to  complain  of  his  answer.  It  gave 
him  the  benefit  of  an  unqualified  affirmance 
of  his  point  so  far  as  it  related  to  the  degree 
of  the  ofFoQse  committed,  and  it  stated  cor- 
rectly the  law  of  self-defense.  Life  may  be 
lawfully  taken  In  self-defense;  but  It  must 
appear  that  be  who  takes  it  was  in  immi- 
nent danger  of  death  or  great  bodily  harm, 
and  that  no  other  way  of  escape  from  the 
danger  was  open  to  him.  It  Is  the  duty  of 
one  who  is  assailed  to  flee,  If  flight  Is  pos- 
dble;  and  it  Is  only  when  he  is  persuaded 
that  be  must  sufTer  death  or  grievous  bodily 
barm  at  the  hands  of  his  assailant,  or  take 
tbe  life  of  his  assailant  that  he  may  save 
bis  own,  that  he  can  Justify  bis  act  as  done 
in  self-defense. 

The  qualification  of  tbe  answer  to  the  third 
point  was  also  a  proper  one.  Where  a  delib- 
erate purpose  is  formed  to  kill  A.,  and  tbe 
defendant  fires  a  pistol  at  him  for  tbat  pur- 
pose, the  fact  that  the  ball  misses  its  intend- 
ed vlctiip,  and  takes  effect  on  B.,  and  kiUs 
him,  does  not  relieve  the  miu'derer.  He  is 
equally  guilty,  whether  bis  effort  to  kill  A. 
results  in  the  taking  of  bis  life  or  tbe  life  of 
B. 

The  fifth  assignment  of  error  is  equally 
untenable.  The  learned  Judge  instructed  the 
Jury  in  the  testa  they  should  employ  in  de- 
termining tbe  credibility  of  tbe  defendant 
He  told  them  tbat  the  extent  to  which  he 
was  contradicted  by  the  witnesses,  the  diar^ 
acter  of  the  testimony  given  by  them,  tbe 
reasonableness  of  his  own  testimony,  and 
Its  consistency  with  tbe  established  facts  In 
the  case,  were  all  proper  subjects  for  consid- 
eration in  determining  the  credit  to  which 
bis  testimony  was  entitled.  This  was  a 
proper  instruction  to  give,  and  was  not  harm- 
ful to  tbe  defendant  unless  his  testimony  was 
of  BDcb  a  diaracter  that  tbe  application  ot 
these  tests  led  tbe  Jury  to  reject  it 

Tbe  remaining  assignment  relates  to  the 
overruling  of  the  motion  in  arrest  of  judg- 


ment The  reasons  In  support  of  this  mo- 
tion rested  on  the  following  drcnmstance: 
When  tbe  Juty  came  into  court  to  tender 
tbeii  verdict,  it  was  delivered  and  recorded 
In  the  usual  maimer,  after  which  the  Ju- 
rors were  discharged,  and  directed  to  tbe 
office  of  the  county  commissioners,  to  receive 
their  pay.  After  they  had  left  the  box,  the 
clerk  discovered  a  form  fer  a  verdict  in 
pencil  on  the  bac^  of  the  indictment,  in  which 
the  defendant  was  named  "August  Maison, 
otherwise  called  August  Breyesse."  The 
clerk  called  the  attention  of  the  Judge  to 
this  indorsement,  and  be  ordered  tbe  jurors 
recalled  to  tbe  boix,  drew  their  attentlcm  to 
their  verdict  as  already  altered,  and  to  tbe 
Indorsement  on  tbe  Indictment  and  told 
them  if  the  name  as  written  on  the  Indict- 
ment was  a  mistake  and  theb:  verdict  as 
recorded  was  correct,  they  might  say  so. 
The  Jurors  thereupon  answered  tbat  tbe  ver- 
dict as  recorded  was  correct  The  defend- 
ant's counsd  took  exception  to  this  action, 
and  moved  In  arrest  of  Judgment  alleging 
that  the  verdict  was  uncotain,  as  it  was 
against  one  person  In  the  pencil  Indorsement, 
and  against  another  as  recorded.  It  Is  a 
sufficient  answer  to  this  motltm  to  refer  to 
the  well-settled  rule  that  the  verdict  as  re- 
corded is  the  verdict  of  the  Jury,  and  tbat 
tbe  form  prepared  in  the  jury  room,  though 
handed  to  the  clerk,  is  no  part  of  the  record, 
and  has  no  significance  whatever.  Domick. 
V.  Relchenba(4,  10  Serg.  &  K.  84;  Rees  v. 
Stllle,  38  Pa.  St  138;  Scott  v.  Scott,  110 
Pa.  St.  387,  2  Atl.  531.  It  waa  wholly  un- 
necessary to  recall  the  jury.  It  was  done 
out  of  abundant  caution,  but  it  did  neither 
good  nor  barm.  Tbe  verdict  bad  been  en- 
tered Ml  tbe  record  in  proper  form,  against 
the  defendant  on  trial,  and  the  pendl  memo- 
randum was  without  the  slightest  legal  sig- 
nificance. The  reasons  in  support  of  the  mo- 
tion in  arrest  of  Judgment  were  properly 
overruled,  and  the  judgment  appealed  from 
is  now  affirmed.  The  record  Is  remitted  for 
purposes  of  execution. 


(leo  Pa.  St  4M) 

HODBNPYIi  et  aL  T.  HINBS  et  al. 

(Supreme  Conrt  of  Pennsylvania.     March  26, 
1894.) 

Absionmbnt  roR  CRBDiTORS—ErrEor— Power  op 
Parts  BR. 

1.  Act  April  17,  1843,  declaring  that  ail  as- 
signments made  by  debtors  to  trustees,  to  prefer 
one  or  more  creditors,  shall  inure  to  the  benefit 
of  all  the  creditors  pro  rata,  applies  to  a  deed 
of  the  whole  stock  and  accomits  of  a  store  to 
two  creditors,  as  trustees,  to  sell,  and  pay  in 
full  certain  creditors,  including  themselves;  the 
surplns,  if  any,  to  be  paid  pro  rata  to  other 
creditors  named. 

2.  Delivery  to  one  of  two  assignees  is  suffi- 
cient 

3.  An  assignment  takes  effect  on  its  deliv- 
ery, subject  only  to  defeat  for  failare  to  record 
within  30  days.     Act  March  24,  1818. 

4.  A  partner  who,  with  suificient  notice  tbat 
his  copartner,  the  manager  of  the  business,  hab 
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made  a  firm  aasigninent  for  benefit  of  creditors, 
fails  to  dissent  there&om  within  a  rpasonable 
time^  is  deemed  to  have  ratified  it,  and  it  will 
atand  against  sabseqaent  executions  against  tlie 
firm. 

6.  A  partner  who  can  confess  judgment  for 
the  firm  can  assign  its  property  for  benefit  of 
creditors;  and  tliose  to  whom  he  has  confessed 
judgment  cannot,  as  execution  creditors,  attack 
his  prior  assignment 

Appeal  from  court  of  common  pleas,  Lacka- 
wanna county;  R.  W.  Arcbbald,  Judge. 

Sheriff's  interpleader  by  A.  J.  G.  Hodenpyl 
and  A.  B.  Williams,  assignees  of  De  Oontard 
&  Reyncdds,  against  Samuel  Hlnes  and  oth- 
ers. Judgment  for  plainttfls.  Defendants 
appeal.    Afilrmed. 

Following  are  the  findings  of  fact  and  con- 
clusions of  law  by  the  trial  court  (K.  W. 
Archbald,  P.  J.): 

"By  the  agreement  of  the  parties  filed  of 
record,  a  Jury  was  dlq;>enBed  with,  and  the 
case  submitted  to  the  court  tor  its  dedsion, 
in  pursuance  of  the  statute  In  such  case 
made  and  provided.  From  the  evidence  tak- 
tai,  the  facts  are  found  to  be  as  foUows: 

"(1)  For  several  years  prior  to  the  23d  day 
of  Hay,  1882,  the  firm  of  De  Gontard  &  Rey- 
nolds were  engaged  In  the  general  Jewelry 
business  at  Scranton,  Lackawanna  county. 
Pa.  The  partnerahip  was  composed  of  Wal- 
ter De  Oontard,  who  had  his  residence  at 
Scranton,  and  was  the  managing  partner,  and 
Dr.  Samuel  Reynolds,  who  lived  at  Reynolds- 
Tille,  Jeflferson  county,  Pa.,  about  300  miles, 
or  a  day's  travel,  distant  from  Scranton. 

"(2)  About  six  months  prior  to  the  said  23d 
day  of  May,  1882,  the  said  firm  became  finan- 
cially embarrassed,  and  was  compelled  to  se- 
cure an  extension  of  time  from  its  creditors, 
upon  an  agreement  to  make  certain  monthly 
payments.  In  May,  1892,  these  payments 
had  not  been  kept  up,  and  the  firm  was  at 
least  two  months  in  arrear.  The  liabilities 
were  about  six  or  eevea  thousand  dollars, 
and  the  stock  and  fixtures  were  worth  some- 
where from  seven  to  nine  thousand  dollars, 
but  the  firm  had  no  ready  money,  and  was 
not  able  to  meet  its  obligations  as  they 
came  due.  In  order  to  make  the  payments 
which  had  so  far  been  made  on  the  extension 
obtained  from  creditors,  it  had  been  com- 
pelled to  raise  money  by  the  pledge  of  some 
of  the  stock  and  fixtures  of  the  store,  and  at 
leadt  one  of  the  creditors  had  begun  to  press 
the  firm  by  suit  Mr.  De  Gontard  had  also 
given  three  notes,  with  confessions  of  Judg- 
ment in  the  name  of  the  firm,— one  to  Samu- 
el Hines,  one  of  the  defendants  In  this  issue, 
for  $1,000,  dated  March  4,  1891,  payable  one 
day  after  date;  another  to  James  Stone,  an- 
other of  the  defendants,  also  for  $1,000,  dated 
April  1,  1890,  and  payable  In  one  year  from 
its  date;  and  the  third  to  T.  B.  Byner,  an- 
other of  the  defendants,  for  $249.54,  dated 
February  5,  1892,  payable  In  four  monthly  In- 
stallmenta  These  notes  were  outstanding, 
and  in  large  part  unpaid,  at  this  time. 

"(3)  In  view  of  the  condition  ot  things  re- 


cited In  the  last  paragraph,  Mr.  De  Gontard, 
the  managing  partner,  went  to  New  Tork 
city  on  May  23,  1892,  to  consult  with  some  of 
the  largest  credltoi-s  of  the  firm,  who  had  as- 
sisted in  securing  the  previous  extension,  and 
see  what  could  be  done.  This  step  was  taken 
without  notifying  his  partner.  Dr.  Reynolds, 
or  advising  with  him  as  to  the  situation  of 
the  business.  As  the  result  of  this  consulta- 
tion, and  under  the  advice  of  Mr.  Hodenpyl 
and  Mr.  Openhelmer,  representatives  of  two 
of  the  principal  creditors,  Mr.  De  Gontard 
was  prevailed  upon  to  then  and  there  execute 
a  deed  of  trust  In  the  name  of  the  firm  to  Mr. 

A.  J.  G.  Hodenpyl,  of  New  Tork,  and  Mr.  A. 

B.  Williams,  of  Scranton,  for  the  benefit  of 
creditors.  This  deed  was  a  complete  assign- 
ment of  all  the  stock,  fixtures,  outstanding  ac- 
counts, and  property  belonging  to  the  busi- 
ness of  the  firm,  and  provided  that  out  of  the 
proceeds  of  the  sale  of  said  propwty  the  fol- 
lowing creditors  should  be  preferred  and  paid 
In  full,  viz.:  The  Traders'  National  Bank  of 
Scranton,  of  which  Mr.  Williams,  one  of  the 
assignees,  was  cashier,  $1,500;  Hodenpyl  & 
Sons,  $744.52;  H.  E.  Openhelmer  &  Co.,  two 
bills,  one  of  $879.20,  and  one  of  $364.20;  and 
other  smaller  creditors  to  the  amount  of 
about  $1,700.  After  these  preferences  were 
paid,  the  surplus,  if  any,  was  to  be  paid  pro 
rata  to  certain  other  creditors  named  in  the 
deed.  Immediately  after  the  execution  of 
this  assignment,  it  was  sent  by  mail  to  Scran- 
ton for  record,  and  the  next  morning  (May 
24th)  Mr.  Hodenpyl  sent  his  cleA  to  the 
same  place  to  take  an  account  for  him,  as  as- 
signee, of  the  stock  of  the  firm. 

"(4)  The  deed  of  assignment  was  filed  for 
record  In  the  office  for  recording  deeds,  etc., 
at  Scranton,  Lackawanna  county.  Pa.,  cm 
May  24,  1892,  at  a  quarter  before  ten  o'clock 
p.  m.  The  same  day  an  execution  for  $1,000 
was  issued  out  of  the  common  pleas  of  said 
county,  to  No.  518,  June  term,  1892,  on  a 
Judgment  entered  In  favor  of  Samuel  Hines 
V.  De  Gontard  &  Reynolds,  which  execution 
was  received  by  the  sheriff  the  same  day  at 
five  mhautes  past  three  o'clock  p.  m.  Anoth- 
er execution  for  $500  was  also  issued  the 
same  day  against  the  same  defendants  oo 
Judgment  in  favor  of  James  Stone  (No.  622, 
June  T.,  1892),  and  received  by  the  sheriff  at 
a  quarter  past  5  o'clock  the  same  afternoon. 
These  Judgments  were  entered  on  the  confes- 
sions of  Judgment  referred  to  above  in  the 
second  paragraph.  Similar  executions  were 
issued  the  next  day  in  favor  of  Martlia  B.  De 
Grontard,  Everett  Warren,  trustee,  H.  E.  Op- 
enhelmer, trustee,  and  H.  L.  Jacobs,  trustee, 
on  confessions  of  Judgment  given  by  Mr.  De 
Gontard,  in  the  name  of  the  firm.  May  25, 
1892,  and  made  payable  on  demand,  and  by 
T.  B.  Byner  for  a  small  balance  due  on  the 
confession  of  Judgment  mentioned  above- 
Under  the  several  executions  the  sheriflT 
seized  upon  the  personal  property  of  the  de- 
fendant's firm,  found  In  the  store  at  Scran- 
ton, and  advertised  the  same  for  sale;   and 


Digitized  by 


Google 


Fa.) 


HODENPTL  t».  HINES. 


827 


these  goods  being  claimed  by  Hodenpyl  and 
WlUlams,  as  assignees  under  the  deed  of  as- 
signment, the  sheriff  applied  for  and  obtained 
a  rule  for  an  Interpleader,  and  an  issue  was 
directed.  This  is  the  issue  now  being  tried, 
the  assignees  being  the  plaintiffs  therein, 
and  the  execution  creditors  defendants.  Sub- 
sequently, the  sheriir  was  allowed  to  go  on 
and  make  sale  of  the  property  under  an  ar- 
rangement between  the  assignees  and  the  ex- 
ecution creditors  that  this  should  be  done, 
and  the  right  to  the  proceeds  be  determined 
by  the  result  of  the  Issue. 

"(5)  The  deed  of  assignmrait  referred  to 
abore  was  executed  and  delivered  by  Mr. 
De  Gontard,  in  the  firm  name,  without  the 
knowledge  or  assent  of  Dr.  Reynolds,  his 
partner;  but  a  telegram  was  sent  from  New 
York  by  Mr.  Openhelmer,  the  same  evening, 
to  the  Iatt»,  and  also  a  letter  no>tifylng  him 
that  an  assignment  had  been  made.  The  tel- 
egram does  not  appear  to  have  been  received. 
After  Mr.  De  Gontard  got  back  to  Scranton 
from  New  Tork,  he  telegraphed  to  Dr.  Rey. 
nolds  to  oome  on,  stating  that  the  store  was 
in  the  hands  of  the  sherifT.  He  said  nothing, 
however,  about  the  assignment  having  been 
made;  not  understanding,  himself,  that  such 
was  the  case;  his  Idea  of  the  trust  deed  be- 
ing that  It  was  m^ely  an  arrangement  tor 
still  further  carrying  on  the  business.  The 
first  intimation  Dr.  Reynolds  had  that  the 
property  of  the  firm  had  been  transferred  to 
trustees  for  the  benefit  of  creditors  was 
by  the  letter  of  Mr.  Openhelmer,  which  was 
received  by  mail  May  26, 1S82.  Prior  to  that, 
on  the  25th,  he  received  the  telegram  from 
Mr.  De  Gontard  stating  that  the  store  was 
in  the  sheriff's  possession.  In  a  letter  writ- 
ten to  Mr.  Openh^mer  May  26th,  he  ex- 
presses his  inability  to  reconcile  these  state- 
ments, and  his  ignorance  with  regard  to  the 
actual  condition  of  affairs;  he  declares  that 
he  is  anxious  to  have  all  creditors  paid  in 
full;  that  he  had  hoped  that  an  arrangement 
for  an  assignment  could  be  made;  that  a 
sale  by  the  sholff  will  be  a  sacrifice;  that 
there  ought  to  be  enough  property  to  pay  all 
creditors,  and,  with  Judicious  management, 
leave  a  balance  over;  and  that  he  was  will- 
ing to  sign  anything  to  this  end.  May  30th 
he  followed  this  with  a  telegram  from  Rey- 
noldsvlUe  to  Mr.  Openhdmer,  at  New  TaA, 
saying:  'Get  an  assignment  It  Is  the  only 
way  to  get  anything.'  And  the  same  day 
he  wrote  to  him  to  the  same  effect,  and  re- 
peated that  be  was  willing  to  sign  any  pa- 
pers that  would  aid  In  this  purpose.  June 
23d  he  wrote  again,  inquiring  why  they  did 
not  prevent  the  sheriff  from  selling;  that 
an  assignment,  with  prop«'  management, 
would  have  paid  all  claims,  but  that  a  Bh»- 
UCb  sale  would  otdy  realize  enough  to  pay  the 
Judgments.  Other  than  this.  Dr.  Reynolds 
does  not  appear  to  have  ever  expressed  any 
assent  to  or  dissent  from  the  assignment 
made  by  Mr.   De   Gontard.   In  the  mean 


time,  on  June  20th,  the  sheriff,  under  the 
arrangement  above  referred  to,  went  on,  and 
made  sale  of  the  effects  of  the  firm. 

"The  following  are  the  conclusions  of  law 
applicable  to  these  facts: 

"(1)  The  deed  of  assignment  executed  by 
Mr.  De  Gontard,  so  far  as  it  was  effectual, 
was,  by  the  statute  law  of  the  state  (Act 
April  17,  1843,  8  1;  P.  I*  273),  a  general  as- 
signment for  the  benefit  of  creditors,  not- 
withstanding the  attempted  preferences  there- 
in. 

"(2)  The  said  assignment,  if  valid,  took 
effect  from  the  time  of  its  delivery,  subject 
only  to  its  being  recorded,  within  thirty  days 
from  its  date,  In  the  recorder's  office  of 
Lackawanna  county  (Act  March  24,  1818,  ( 
6;  7  Smith's  Laws,  132),  which  was  duly 
done. 

"(3)  The  ddlvery  of  the  said  assignment 
was  effective,  though  made  to  bat  one  of 
the  assignees. 

"(4)  As  a  general  rule,  (me  member  of  a 
general  partnership  cannot  make  an  assign- 
ment tar  the  benefit  of  creditMS  without  the 
authority  or  consent  of  the  other  members  of 
the  firm;  but,  if  such  an  assignment  be  made 
by  one  partner,  it  will  be  good,  as  against 
subsequent  execution  creditors  of  the  firm, 
unless  the  othex  pai^er  or  partners  dissent 
therefrom. 

"(5)  Dr.  Reynolds  had  sufflcloit  notice  that 
an  assignment  for  the  baiefit  of  creditors 
had  been  made  to  call  upon  him  to  express 
himself  with  regard  thereto;  and,  he  having 
failed  to  dissent  therefrom,  the  assignment 
holds  good,  as  against  the  defendants  who 
are  merely  subsequent  execution  creditors. 

"(6)  The  question  In  tiiis  issue  is  one  of 
title,  and  the  assignment  by  Mr.  De  Gontard 
to  the  plaintiffs  was  sufficient  to  transfer  the 
title  of  the  firm  to  the  property  in  dis- 
pute, unless  Dr.  Reynolds,  the  othv  partner, 
positively  dissented  therefrom,  which  he  is 
not  shown  to  have  done. 

"(7)  The  authority  of  one  partner  to  con- 
fess a  Judgment  against  the  firm  stands  on 
no  higher  plane  than  his  authcH'ity  to  assign 
the  firm  property  for  the  benefit  of  creditors; 
and  as  the  defendants  in  this  issue  are  ex- 
ecution  creditors  on  Judgments  confessed 
against  the  firm  by  Mr.  De  Gontard,  one  of 
the  partners,  while  the  plaintiffs  claim  title 
to  the  property  in  dispute  by  virtue  of  a 
prior  assignment  executed  for  the  firm  by 
the  same  partner,  the  defendants  are  not  in 
a  position  to  call  said  assignment  in  ques- 
tion. 

"(8)  On  the  facts  found,  the  plaintiffs  are 
entitled  to  Judgment" 

W.  W.  Watson,  for  appellant  W.  H.  Hines. 
Jno.  P.  Albro,  for  appellants  T.  B.  Byner  & 
Go.  A.  R.  Zimmerman,  for  execution  cred- 
itors. J.  Elliott  Ross,  tar  appellant  Stone. 
E.  N.  Willard,  Everett  Vfairea,  and  Henry 
A.  Knapp,  fw  appellees. 
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PER  CURIAM.  The  learned  Judge  of  the 
court  below,  who  sat  without  a- Jury  in  this 
cose,  has  disposed  of  the  questions  of  fact 
and  of  law  with  discrimination  and  ability. 
We  affirm  the  Judgment  upon  his  oplnl<»i. 
Judgment  affirmed. 


(ICO  Pa.  St  4G8) 

BBOWN  T.  BtJBB. 

(Supreme  Court  of  PennsylTania.    March  26, 

1894.) 

ACTIOH  POK   SeBVICES— EVIDENCB. 

1.  Where,  in  an  action  by  an  architect  for 
BerFlces,  defendant  alleges  that  the  heating  ap- 
paratus built  after  plans  of  plaintiff  was  de- 
tectiye,  which  plalnoff  denies,  the  question  is 
for  the  jury. 

2.  Where  defendant  attempts  to  charge 
plalntifiF,  an  architect,  with  liability  for  the 
defective  work  of  a  plumber,  who  received  a 
certificate  from  him  that  his  work  was  In  ac- 
cordance with  the  plans,  defendant  must  pro- 
duce the  certificate,  or  prove  its  loss,  before 
proving  its  contents. 

8.  Whether  a  payment  made  to  plaintiff 
was  to  apply  on  his  account  was  for  the  jury. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county;  H.  M.  Seeley,  Special  Juuge. 

Action  by  Frederick  L.  Brown  against  A. 
B.  Burr  to  recover  for  services  as  an  archi- 
tect Judgment  for  defendant,  and  plalntUT 
appeals.    Affirmed. 

The  following  la  the  charge  of  the  court: 

"This  case  ia  one  peculiarly  for  the  Jury. 
The  questions  of  law  in  the  case  are  very 
few  and  very  simple,  and  we  have  but  to 
call  your  attention  to  the  matters  upon  which 
It  is  necessary  for  you  to  pass,  in  order  to 
readi  a  conclusion,  and  then  the  wwk  will 
be  for  you.  The  plalntlflf  asserts  that  In  1888 
he  entered  into  a  contract  with  the  defend- 
ant, by  which,  for  the  smn  of  four  hundred  and 
fifty  dollars,  he  was  to  prepare  plans  and 
specifications  for  a  building;  that  he  was  not 
to  supervise  the  construction  of  this  building, 
but  was  to  stop  in  from  time  to  time,  as  he 
passed  along  the  street,— and  says  that  he  did 
stop  in;  and  that  occasionally  he  was  called 
ui)on  by  the  defendant  for  advice  with  regard 
to  matters  connected  with  the  construction 
of  the  building. 

"Now  the  first  question  for  yon  is,  what 
was  that  contract?  The  defendant  says  that 
the  plaintiff  was  to  supervise  the  construc- 
tion of  the  building.  Those  parties,  while  ap- 
parently testifying  In  direct  conflict,  may 
mean  precisely  the  same  thing,  depending 
upon  the  use  which  they  make  of  the  word 
'supervise.'  An  architect  may  so  undertake 
to  supervise  the  construction  of  a  building, 
watching  the  work  in  all  its  details,  to  see 
that  the  work  is  properly  performed,  in  a 
good  and  workmanlike  manner,  and  in  ac- 
cordance with  the  plans  and  specifications, 
so  that  he  makes  himself  responsible  for  the 
correct  performance  of  this  work;  and  that 
would  be  one  meaning  of  the  word  'super- 
vise.' An  ardiltect  may  agree  to  occasionally 
stop,  and  see  that  the  work  is  progressing 


In  accordance  with  the  plans  and  specifica- 
tions that  have  been  drawn,  keeping  a  gen- 
eral eye  upon  the  matter;  and  that  may  be, 
to  the  mind  of  another  person,  an  nndotak- 
Ing  to  supervise.  Now,  aside  from  this  word 
'supervise,'  which  has  been  used  bere,  the 
question  is,  did  this  plaintiff,  as  a  part  of  his 
contract,  undertake  to  watch  the  constructicm 
of  this  building,  see  that  the  work  was  care- 
fully performed,— performed  In  a  workmanlike 
manner,— In  accordance  with  the  plans  and 
specifications,  so  that  he  assumed  the  respon- 
sibility of  that  kind  of  watchfulness  over  this 
work  that  would  make  him  responsible  for 
any  mistake  of  the  workman,  or  any  bad  work 
in  the  building?  Upon  this  question  of  the 
contract  you  have  the  testimony  of  both  the 
plaintiff  and  the  defendant,  and  you  have 
heard  In  detail  how  they  testified  with  refer- 
ence to  the  terms  of  the  contract.  Xou  have 
a  right  to  take  Into  consideration,  also,  the 
defendant's  testimony  that  this  building  was 
being  erected  by  day's  work;  that  he  hlmsdf 
was  constantly  in  attendance  upon  the  build- 
ing. There  was  no  contractor  employed,  who 
might  be  held  responsible,— no  one  there  to  be 
held  responsible  for  the  constant  progress 
of  the  work,— except  the  defendant  hims^, 
who  employed  the  men,  had  them  up(Hi  his 
payroll,  and  paid  them  from  day  to  day.  That 
fact  you  have  a  right  to  take  into  considera- 
tion, in  deto-mlnlng,  as  between  the  two, 
what  was  the  undertaking  of  the  plaintiff. 

"The  next  question  is,  what  was  the  com- 
pensation to  be  paid?  The  plaintiff  says  that 
It  was  four  hundred  and  fifty  doXitm.  The 
defendant  says  that  the  plaintiff  asked  for 
four  hundred  and  .  fifty  dollars,  and  be 
thought  it  should  be  four  hundred  dollars, 
and  that  there  was  no  definite  agreement 
made.  That  leaves  the  case  for  you  to  deter- 
mine, as  between  these  parties,  what  the 
contract  price  was.  If  you  find  that  the  con- 
tract was  simply  to  furnish  the  plans  and 
specifications,  and  to  take  that  general  super- 
vision that  might  be  expressed  In  an  agree- 
ment, simply  from  time  to  time,  to  stop  and 
see  bow  the  work  was  progressing,  or  to 
give  advice  as  advice  was  called  for,  and 
that  the  plaintiff  carried  out  the  terms  of  the 
contract,— did  what  he  agreed  to  do,— then 
he  has  a  right  to  recover,  and  would  not  be 
responsible  for  an  imperfection  in  the  work. 
according  to  his  plans  and  specifications,  Hiat 
was  done  by  days'  labor,  under  the  charge 
of  the  defendant  If,  on  the  other  hand,  the 
plaintiff  undertook,  as  architect,  to  see  that 
this  work  was  weU  perfOTmed  in  Its  details, 
and  be  neglected  to  do  that  thing,  thai  he 
might  be  responsible  for  any  damages  oc- 
casioned by  such  neglect. 

"There  is  another  question  trlth  regard  to 
the  terms  of  this  contract:  Did  it  apply  simply 
to  the  erection  of  that  building  according  to  the 
orlgrlnal  specifications  and  drawings,  or  did  It 
reach  further,  and  bind  the  plaintiff  to  pre- 
pare the  drawings  and  specifications,  and  sd- 
pervlse  the  work  of  putting  in  the  plumbbig 
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and  steam-heating  apparatus?  Tbe  defend- 
ant Bays  It  did.  The  plaintiff  denies  it.  Tbe 
plaintiff  says  tliat  the  way  in  which  he  came 
to  liave  to  do  with  ttiis  steam-heating  appa- 
ratus was  that  Dr.  Burr  came  to  him  with  a 
plan  tliat  he  was  disposed  to  accept  for  the 
heating  of  this  building.  But  the  plaintiff 
says  he  advised  Dr.  Burr  tliat  the  plan  was 
an  objectionable  one,— it  didn't  meet  his  ap- 
proval,— and  said  he  would  rather  draw  him 
plans  without  charge  than  to  Iiave  him  go  on 
and  put  in  the  system  that  he  was  disposed 
to  accept.  I  do  not  remember  that  Dr. 
Burr's  attention  was  called  to  that  upon  the 
stand,  or  that  he  contradicts  the  statement 
that  he  bad  a  plan  of  his  own,  which  he 
brought  first  to  the  plaintiff,  and  that  was 
disapproved  by  him.  If  he  did  have  a  plan 
of  bis  own,  that  he  was  disposed  to  adopt, 
and  brought  that  plan  to  the  architect,  to  con- 
sult with  him  about  it,  then  is  that  fact  more 
consistent  with  the  plaintiff's  statement  that 
he  had  made  no  agreement  with  reference 
to  this  steam  beating,  or  with  the  defend- 
ant's statement  that  he  had?  In  other  words. 
If  he  had  agreed  to  draw  the  plans,  as  part 
of  his  contract,  for  four  hundred  and  fifty 
dollars,  or  four  hundred  dollars,— whatever 
It  was,— for  the  steam  heating,  would  it  be 
likely  that,  without  first  consulting  him,  the 
defendant  would  have  gone  on,  and  arranged 
for  a  separate  system?  It  might  be  In  either 
case,  but  the  evidence  goes  simply  as  bearing 
in  its  probabilities  upon  the  question  of  tbe 
original  contract  to  enable  you  to  determine 
between  the  ];>arties.  Now,  I  do  not  under- 
stand that  any  claim  is  presented  here  for 
damages  sustained  by  any  failure  to  carry 
out  the  contract;  so  far  as  the  erection  of 
tbe  building  is  concerned,  that  it  is  all 
waived.  If  there  ever  was  any  such  com- 
plaint, it  is  abandoned  here,  and  they  make 
ho  claim  against  the  architect  by  reason  of 
any  imperfection  In  tbe  building  itself.  The 
question  comes  as  to  damages  sustained  by 
bad  work  or  imperfect  specifications  with 
reference  to  the  plumbing  and  the  steam 
heating.  Now,  if  you  find  that  this  matter  of 
the  plumbing  and  steam  fitting  came  about 
as  the  plaintiff  testifies,— as  simply  a  matter 
of  favor,  which  he  was  disposed  to  grant, 
rather  than  see  what  he  considered  an  imper- 
fect system  adopted,— be  is  to  be  held  respon- 
sible for  Just  what  he  agreed  to  do,  not  for 
what  he  did  not  agree  to  do.  One  thing 
which  perplexes  the  court  somewhat,  and 
may  perplex  you.  Is  that,  while  the  specifica- 
tions for  the  steam  heating  have  been  given 
In  evidence,  not  a  word  of  that  has  been  read 
to  the  court  or  Jury.  If  there  was  any  defect 
In  the  pitch  of  the  pipes,  or  If  there  was  any 
defect  In  the  size  of  the  pipes,  or  In  the  man- 
per  In  which  they  were  to  be  laid,  we  have 
no  means  of  telling  whether  that  defect  was 
because  of  imperfect  specifications  on  the 
part  of  the  plaintiff,  or  whether  it  was  be- 
cause the  work  was  not  done  In  accordance 
With  tbe  specifications.     It  is  In  evidence. 


The  difficulty  is  that  we  do  not  know  what 
the  evidence  is  upon  that  subject,  because 
these  specifications  have  never  been  read  to 
the  court  nor  to  the  Jury.  Was  this  plaintiff 
to  be  held  responsible  for  that  work?  Was 
It  a  part  of  tbe  original  contract?  Or  was 
it  a  subsequent  contract  by  which  the  work 
was  done  gratuitously?  The  plaintiff  is  not 
to  be  held  rcspon^bie  for  the  terms  of  a  con- 
tract made  between  the  defendant  and  the 
men  who  were  to  put  in  this  work,— Hunt  & 
Connoll,— unless  bis  attention  was  called  to 
that  contract,  and  he  was  to  be  responsible. 
The  contract  was  between  the  other  parties. 
They  might  do  what  they  pleased.  They 
might  impose  a  responsibility  upon  the  archi- 
tect. But,  until  be  agreed  to  assume  the  re- 
sponsibility, he  would  not  be  held  responsible. 
He  did,  however,  certify,  at  some  time,  the 
perf(ffmanee  of  tbe  work.  He  testifies  that 
he  approved  It  What  did  he  certify  to? 
The  certificate  Is  In  writing,— so  testified  in 
tbe  case.  The  certificate  is  in  writing,  signed 
by  the  plaintiff,  and,  if  put  in  evidence,  will 
show  Just  exactly  what  he  certified  with  re- 
gard to  that  steam-beating  apparatus.  All 
that  we  know  about  it  is  the  general  state- 
ment that  he  approved  the  work.  Did  he  ap- 
prove it  as  conforming  to  bis  specifications? 
Did  he  approve  the  work  as  being  correctly 
done  in  all  Its  details?  He  says  that  he  test- 
ed it,  and  that  the  steam-heating  apparatus, 
at  that  time,  did  work  properly.  Now,  if  he 
Is  to  be  held  responsible  in  this  matter.  It 
must  be  because,  by  his  certificate,  he  certi- 
fied to  that  which  was  not  so.  If  he  under- 
.took  by  this  certificate  to  assure  the  defend- 
ant that  all  of  this  work  was  In  proper  con- 
dition, properly  constructed,  in  such  a  way 
that  it  ought  to  be  accepted,  be  might  be  held 
responsible  in  damages  If  It  was  not  so,  pro- 
vided it  was  a  part  of  his  contract  On  the 
other  hand.  If  he  simply  looked  over  this 
work  to  see  that  It  was  In  conformity  with 
his  specifications,  and  so  certified,  he  would 
be  held  responsible  Just  to  the  extent  of  that 
certificate.  Yon  must  not  guess  at  what  that 
certificate  Is,  gentlemen.  It  was  in  the  pos- 
session of  the  parties.  It  was  within  their 
power,  on  the  one  side  or  the  other,  to  In- 
form us  Just  what  the  architect  certified  to 
In  that  written  paper;  and,  if  be  is  to  be  held 
responsible  in  damages  by  reason  of  that  cer- 
tificate. It  was  the  duty  of  the  defendant  to 
let  us  know  what  It  was  that  he  bound  him- 
self by  in  this  matter.  The  fact  remains,  how- 
ever,—the  only  fact  In  that  matter,— that  he 
made  some  certificate  by  which  the  defend- 
ant was  authorized  to  go  on  and  pay  the  con- 
tractors for  the  putting  In  of  this  work. 

"Now,  the  next  question  for  you  Is  the 
amount  of  payment  You  will  remember  the 
testimony  of  Mr.  Brown,  that  he  received 
one  hundred  dollars  early  In  the  progress  of 
the  matter,  and  another  hundred  dollars  later, 
making  a  two  hundred  dollar  payment  He 
could  not  tell  whether  It  was  in  cash  or 
checks,  part  cash  and  part  checks.   The  di' 
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fendant  comes  upon  the  witness  stand,  and, 
in  a  general  way,  he  says  he  paid  both  in 
checks  and  money,  hut  he  gives  no  amoniit 
that  he  paid  at  any  time,  except  as  he  pro- 
duces a  check  here  for  one  hundred  and  fifty 
dollars,  drawn  to  the  order  of  the  plaintiff, 
indorsed  by  him,  and  niton  which  he  appar- 
ently obtained  the  money.  The  argument  Is 
that  this  check  was  at  so  late  a  date  that  It 
cannot  form  a  part  of  the  payment  admitted 
by  the  plaintiff.  There  is  some  reference  to 
a  statement  that  the  certificate  was  givai  in 
August,  18S9.  The  architect  says  that  be  re- 
ceived his  money  before  the  buUdtng  was 
completed.  The  certificate  referred  to  is  a 
certificate  with  reference  to  the  steam  heat- 
ing, and  not  the  building.  When  was  this 
building  completed?  The  question  for  you 
is  whether,  under  this  testimony,— imder 
the  testimony  of  the  plaintiff  as  to  the  money 
that  he  rec^ved,— this  one  hundred  and  fifty 
dollars  can  be  a  part  of  that  two  hundred 
dollars,  or  whether  It  is  not  If  you  find  that 
It  is  not  a  part  of  the  two  hundred  dollars 
which  he  admits  receiving,  but  was  paid  to 
him  subsequently,  that  wotdd  make  three 
hundred  and  fifty  dollars  paid  to  him.  If 
you  find,  however,  that  this  one  hundred  and 
fifty  dollars  is  only  a  part  of  the  payment 
made  to  him  then,  then  the  two  himdred  dol- 
lars is  all  that  would  be  credited  on  that  ac- 
count 

"Then  the  question  Is,  if  you  are  of  the 
opinion,  under  the  evidence,  that  the  archi- 
tect hy  reason  of  contract  and  certificates, 
is  to  be  held  responsible  for  defects  in  the 
construction  of  the  steam  heating  and  plumb- 
ing, what  is  the  amount  of  damage  done? 
The  defendant  alleges  that,  in  the  first  place, 
he  is  entitled  to  the  amount  of  cash  paid 
Henry  Smith  for  work  on  boUer,— twenty- 
five  dollars.  Mr.  Smith  testifies  It  was  from 
twenty  to  twenty-five  dcdiars  paid  him  for 
putting  in  new  valves,  and  cementing  under 
the  lx>Uer.  Was  that  a  part  of  the  contract? 
Did  the  specifications  require  it  and  was  the 
WOTk  sufficiently  done,  according  to  the  un- 
dertaking between  the  parties,  witliout  this 
cementing?  Was  it  simply  something  that 
from  the  operations  of  matters  afterwards, 
appeared  to  be  necessary,  and  tliat  after- 
wards was  done  for  that  reason?  Or  ought 
these  specifications,  under  the  circumstances, 
if  correctly  prepared  with  due  regard  to  the 
circumstances,  to  have  provided  ifx  Just  that 
thing?  The  cash  paid  for  return  valve  on 
boiler,  dght  dollars:  Was  the  valve  placed 
there  in  the  first  place  a  proper  valve,  or  was 
the  architect  negligent  in  suggesting  the 
valve  that  was  placed  there,— what  he  calls  a 
'gate  valve?*  Yon  have  the  testimony  of  Mr. 
Smith— you  have  the  testimony  of  the  other 
witnesses— with  regard  to  tliat;  the  testi- 
mony in  detail  as  to  what  the  character  of 
the  two  valves  was.  If  the  architect  is  to  be 
held  responsible  at  all  here,  and  he  provided 
for  an  improper  valve,  he  ought  to  be  held 
responsible  for  the  change  of  that  valve. 


Cash  paid  Foote  &  Shear  for  work  on  steam- 
heating  system,  $106.12:  That  work  was 
done  at  different  times,  beginning  with  Janu- 
ary 29,  1891,— work  not  done  on  the  29th  of 
January,  but  the  work  was  returned  to  the 
witness  to  be  charged  at  that  time,  I  suppose, 
after  completing  some  particular  part  of  the 
work.  The  next  work  was  done  Septembtf 
19,  1891,  and  the  next  was  done  In  March, 
1892.  It  is  alleged  here  that  the  change  of 
the  valve  was  an  improper  change,  that  the 
valve  originally  placed  there  was  a  proper 
valve,  and  that  the  new  valve  was  an  im- 
proper valve  for  that  place.  How  much  ef- 
fect that  had  upon  the  operation  of  the  radia- 
tors,— whether  it  was  a  correct  change  or 
not— is  for  you.  How  much  had  It  to  do 
with  the  operation  of  the  radiators?  How 
much  bad  it  to  do  with  the  necessity  of  the 
change  of  these  pipes  afterwards?  Or  were 
those  pipes,  running  along  until  March,  1892, 
nearly  three  years  after  the  steam-heating 
apparatus  was  completed,  in  the  nature  of  a 
correction  of  an  original  defect  or  of  repairs 
because  of  Injuries  that  may  liave  occurred 
in  the  mean  time?  In  other  words,  the  whole 
question  for  you  is,  if  he  is  to  be  allowed  at 
all  damages  in  this  matter,  whether  this 
work,  for  which  damage  is  claimed,  became 
necessary  because  of  the  fault  of  the  archi- 
tect in  his  certificate  or  specifications  with 
regard  to  the  original  work,  or  whether  th^ 
arose  from  some  other  cause.  It  is  a  matter 
for  you,  gentlemen.  "To  price  for  damage 
from  overflow,  twMity -five  dollars:*  Ton  have 
this  piece  of  metal  here  In  court  It  ap- 
pears here  that  one  of  the  discharge  pipes  for 
discharging,  as  I  understand  it  the  drip  that 
comes  from  the  water  closet  as  the  drip  col- 
lects sometimes  on  the  floor,— a  pipe  was 
made  to  carry  that  drip  out  of  the  way. 
down  into  the  cellar.  It  is  not  the  dIschazKe 
pipe  from  the  water  closet  but  Just  for 
waste  water  that  drips  upon  the  floor,  and 
Is  guarded  against  by  a  lead  or  metal  pan, 
and  then  carried  out  of  the  way,  down  Into 
the  c^lar  below.  There  la  no  doubt  under  tlie 
evidence,  but  that  this  pipe  was  stopped,  and 
there  was  no  discharge  for  that  water.  Is 
that  the  fault  of  the  plaintiff,  in  this  matter, 
or  did  it  arise  in  some  other  way?  If  it  la 
his  fault  and,  imder  his  agreement  be  was 
bound  to  know  this  thing  was  wrong,  and 
certified  that  this  work  was  correct  wlthoot 
knowing  it,  then  he  would  be  responsible  for 
this  matter  for  the  damages  that  are  said  t» 
have  been  occasioned  through  the  overflow 
of  this  water  flooding  goods  In  the  store  be- 
low. Now,  according  to  the  defendant's 
statement  here,  he  would  make  sixty-three 
doUars  due  the  defendant,  in  case  yoa  And 
the  c(mtra<:t  price  was  four  hundred  and 
fifty  dollars.  That  however,  depends  njKm 
the  defendant's  assertion  that  the  three  hun- 
dred and  fifty  doUars  were  paid.  If  yon 
should  find  all  these  items  tliat  he  charges 
against  the  plaintiff  here,  and  find  that  only 
two  hundred  dollars  were  paid,  the  result 
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wotild  be  one  hnndred  and  fifty  doIlarB  differ- 
ence, and  a  balance  would  be  due  the  plaln- 
tur  for  the  difference  between  stxty-three  dol- 
lars and  one  hundred  and  fifty  dollars,— 
some  elghty-elz  or  eighty-seven  dollars.  Ton 
see  that  all  this  matter  depends  upon  what 
you  find  with  regard  to  these  different  de- 
tails, and  it  is  impossible  for  us  to  make  the 
computation  by  which  we  can  assist  you  in 
coming  to  your  verdict,  excepting  In  this 
way:  If  you  find  the  contract  was  four  hun- 
dred and  fifty  dollars,  and  the  payment  two 
hundred  dollars,  and  that,  tmder  the  Instruc- 
tion we  have  given  you,  the  plaintiff  is  not 
responsible  for  any  of  these  damages,  then 
there  would  be  a  balance  due  the  plaintiff 
of  two  hundred  and  fifty  dollars,  upon  which 
he  would  be  entitled  to  recover  Interest  from 
the  beginning  of  this  suit,— the  4th  of  Febru- 
ary, 1890.  If  you  find  that  the  original  con- 
sideration was.  only  four  hundred  dollars, 
and  only  two  hundred  dollars  have  been  paid 
upon  it,  and  no  damages  are  to  be  allowed, 
then  the  plaintiff  would  be  entitled  to  re- 
cover two  hundred  dollars,  with  interest  If 
you  find  that  the  consideration  was  four  hun- 
dred and  fifty  dollars  or  four  hundred  dol- 
lars, and  the  payment  has  been  three  hun- 
dred and  fifty  dollars,  and  no  damages  are 
to  be  allowed,  he  would  be  entitled  to  re- 
cover that  balance,  whatever  it  Is,  with  Inter- 
est from  February,  1890,  to  the  present  date. 
Then,  if  you  find  that  he  Is  responsible  for 
any  of  these  items  of  damages  that  are  as- 
serted, that  would  be  deducted  from  the 
amount  to  go  to  the  plaintiff,  or.  If  the  bal- 
ance, as  thus  discovered  by  yon,  was  in 
favor  of  the  defendant,  you  may,  under  the 
pleadings  in  this  cass^  find  for  the  defendant 
and  certify  the  amount  of  damages  sustained 
by  him  in  this  matter,— a  certain  sum. 

"TThe  defendant  aslcs  us  to  charge  you:  (1) 
That,  when  one  nnd^takes  to  act  for  anoth- 
er, the  law  imposes  upon  him  the  duty  of 
acting  with  care  and  prudence,  and  if  he 
violates  this  duty  be  becomes  responsible  to 
bis  employer  for  damages  equal  In  amount  to 
the  damage  caused  by  ills  delinquency.  An- 
swer. This  is  a  mere  general  statement  of  the 
responsibility  of  an  employe  with  regard  to 
the  worlc  to  be  performed  by  him,  and,  as 
such  a  general  statement.  It  is  correct  (2) 
If  the  plaintiff  did  not  perform  his  appro- 
priate duties,  or  if  he  is  guilty  of  negligence, 
misconduct  or  unsklllfulness  in  the  business 
of  his  employment  he  becomes  liable  for  any 
direct  damages  his  employer  may  sustain 
thereby.  Answer.  By  'appropriate  duties'  I 
understand  ttfe  defendant  to  mean  duties 
which  he  has  imdertaken  to  perform,— duties 
that  he  has  agreed  to  perform;  and,  so  un- 
derstanding, the  point  is  correct  (3)  That 
the  plaintiff  is  liable  for  the  loss  caused  by 
his  negligent  supervision  of  the  worlc,  to  the 
amount  of  the  damage  the  defendant  has  sus- 
tained by  his  malfeasance.  Answer.  Negli- 
gent supervision  of  woiTs.  is  a  failure  in  the 
manner  and  to  the  extent  that  be  has  agreed 


to  supervise.  There  is  no  negligence  in  not 
doing  what  a.  man  has  not  undertalien  to  do, 
and  for  that  reason— understanding  the  word 
•negligence'  In  that  sense— the  point  is  affirm- 
ed. (4)  That  if  the  plaintiff  did  not  perform 
bis  part  of  the  contract  or,  from  negligence 
or  want  of  skill,  he  performed  It  in  such  a 
manner  as  that  the  defendant  suffered  loss, 
he  Is  entitled  to  have  the  amount  of  that  loss 
deducted  from  the  amount  of  the  plaintiff's 
claim,  even  if  equal  to  the  full  amount  of  his 
claim.  Answer.  That  is  correct  If  he  did 
not  perform  bis  contract  It  depends  upon 
what  the  contract  was.  (5)  That  the  ar- 
chitect who  draws  the  plans  and  specifications 
for  the  owner  of  the  building  is,  in  the  ab- 
sence of  an  express  contract  to  the  contrary, 
the  agent  of  the  owner  for  the  construction  of 
the  building,  and  the  architect  is  liable  to 
the  owner  for  any  damage  he  may  have  sus- 
tained by  the  architect's  negligent  supervi- 
sion of  the  construction  of  the  building.  An- 
swer. We  refuse  this  point  Parties  are  at 
liberty  to  make  Just  such  contracts  as  they 
please  with  an  architect  It  is  a  question  for 
you  whether  he  agreed  to  supervise  this 
building;  and  in  what  sense  he  agreed  to  su- 
pwvise  It  or  whether  the  agreement  between 
the  parties  was  simply  for  the  plans.  There 
is  no  presimiptlon  with  reference  to  this  con- 
tract at  aU.  It  must  depend  upon  the  testi- 
mony as  to  what  the  contract  was. 

"Exception  noted  to  the  charge  of  the  court, 
and  to  the  answers  of  the  court  to  the  sev- 
eral points  presented,  and,  at  the  request  of 
counsel  for  the  plaintiff  and  for  the  defend- 
ant bills  are  sealed." 

W.  S.  Hulslander  and  A.  A.  Vosbnrg,  tor 
appelant  Ohas.  H.  Wells,  D.  W.  Connolly, 
and  J.  Alton  Davis,  for  appellee. 

PER  CURIAM.  The  appellant  complains 
that  the  charge  of  the  learned  Judge  was  mis- 
leading. The  answers  to  points  presenting 
the  legal  questions  involved  are  not  complain- 
ed of,  but  It  is  alleged  that  the  charge,  as  a 
whole,  was  calculated  to  prejudice  the  case  of 
the  defendant  After  a  careful  examination 
of  It  we  are  not  able  to  reach  such  a  conclu- 
8i<»i.  The  plaintiff  sued  to  recover  the  un- 
paid balance  due  him  for  work  in  preparing 
plans  and  drawings  for  a  building  erected  by 
the  defendant  The  defense  alleged  that  the 
plant  for  heating  the  building  was  unsatis- 
factory, and  that  as  this  had  been  built  after 
drawings  made  by  the  plaintiff,  the  fault  was 
his,  and  the  loss  to  the  defendant  should  be 
set  off  against  his  demand.  This  raised  ques- 
tions of  fact  that  were  for  the  determination 
of  the  Jury,  and  were  fairly  submitted  to 
them.  It  appeared  that  the  plaintiff  had, 
after  the  heating  works  were  put  In,  given 
to  the  plumber  a  certificate  to  show  that  the 
work  was  finished  In  accordance  with  the 
plans.  The  defendant  sought  to  make  use 
of  this  fact  to  fix  the  plaintiff  with  Uabllity 
for  the  defective  work  of  the  pltunber,  with- 
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oat  putting  the  certificate  in  evidence,  or 
proving  Its  loss.  The  learned  Judge  was  right 
In  holding  that  the  certificate  Itself  should  be 
put  In  evidence,  or  accounted  for,  and  that 
the  answer  of  the  plaintiff,  that  he  had  given 
A  certificate  of  the  general  character  stated  in 
the  question,  was  not  to  be  used  as  proof  of 
the  contents  of  the  certificate,  without  some 
further  showing. 

It  was  further  alleged  by  the  defendant 
that  he  had  given  to  the  plaintiff  $150,  by 
check,  to  apply  upon  his  work,  In  addition  to 
the  $200  credited  to  him.  Whether  this  check 
was  part  of  the  $200  the  plaintiff  had  ac- 
knowledged paid  to  him,  or  was  in  addition 
thereto,  was  a  question  of  tact,— and  it  was 
not  error  to  submit  It  to  the  Jury,  upon  the 
evidence.  The  assignments  are  not  sustain- 
ed, and  the  Judgment  is  affirmed. 


a<0  Pa.  St.  ISO) 

HAINES  et  al,  v.  SYNNOTT. 
<Snpreme  Court  of  Pennaylvania.    March  12, 

1894.) 
IiBASBS— Covenant  to  Pat  Taxis  —  Actios  fob 

BkCACB — PlBADIHO  —  SCBETIBHIP  —  RBIJIA8S — 

Demand. 

1.  Plaintiff  leased  property  in  Boston  for 
five  years  from  June  1,  1886,  the  lessee  cove- 
nanbQg  to  pay  the  taxes  payable  on  the  prem- 
ises during  the  term.  The  lessee  paid  the  tax- 
es for  four  years  only.  In  an  action  against 
the  lessee's  srirety  for  the  taxes  assessed  May 
1,  1881,  which  plaintiff  was  obliged  to  pay,  the 
statement  of  claim,  which  set  ont  the  lease, 
alleged  that  the  "lease  was  executed  in  Boston, 
and  its  covenants  were  to  be  performed  there, 
and  it  was  therefore  subject  to  the  laws  of  Mas- 
sachusetts, nnder  which  a  tenant  who  covenants 
ed  by  his  lease  to  pay  the  taxes  levied  and  as- 
sessed during  his  term  is  liable  for  all  taxes 
levied  and  assessed  daring  such  term."  Sdd, 
tha,t  an  affidavit  of  defense  alleging  that  tlie 
lessee  did  not  covenant  to  pay  the  taxes  levied 
and  assessed  on  the  premises,  the  words  which 
import  such  covenant  having  been  scored  out 
in  the  contract  and  intended  to  be  eliminated, 
and  that  the  taxes  claimed  for  were  not  pay- 
able for  or  in  respect  of  the  premises  during  the 
term,  but  were  taxes  payable  from  the  [Property 
for  the  year  ending  May  1,  1892,  covering  but 
one  montli  of  the  lease,  was  insufficient,  as  it 
denied  neither  the  contract  as  set  ont  nor  the 
law  as  stated. 

2.  The  m&e  giving  of  time  by  a  lessor  to 
his  lessee  for  paymg  taxes  which  he  covenants 
by  his  lease  to  pay  does  not  release  the  lessee's 
surety. 

3.  Where  a  lessee  fails  to  pay  taxes  as  he 
has  covenanted,  the  lessor,  having  paid  them, 
may  sne  the  lessee's  surety  therefor  without 
first  making  demand  on  the  lessee. 

Appeal  from  court  of  common  pleas,  Pliila- 
delphia  county. 

Action  by  John  W.  Haynes  and  others 
against  Thomas  W.  Synnott  on  a  contract  of 
stiretyshlp  on  a  lease.  Judgment  for  defend- 
ant   Plaintiffs  appeal.    Reversed. 

Francis  Rawle,  for  appellants.  Joseph  M. 
Pile,  for  appellee. 

FELL;  J.  The  assignment  of  error  In  this 
case  Is  to  the  refusal  of  the  court  to  enter 
Judgment  toe  want  of  a  sufficient  affidavit  of 


defense.  The  plaintifb  leased  to  Albert  G, 
Smalley  a  property  in  Boston,  Mass.,  tor  the 
term  of  five  years,  commencing  June  1,  ISSO. 
The  lease  contained  a  covenant  for  the  pay- 
ment of  the  rent,  and  "also  the  taxes  aiid 
water  taxes  which  may  be  payable  for  or  in 
respect  of  the  said  premises,  or  any  port 
thereof,  during  the  said  term."  The  plain- 
tiffs paid  the  taxes  assessed  May  1,  1SS6. 
The  lessee  paid  tor  the  four  years  following, 
but  not  for  the  fifth.  This  action  is  to  recov- 
er of  the  defendant,  who  was  surety  (Hi  the 
lease,  the  taxes  assessed  May  1,  1891,  and 
paid  by  the  plaintiffs  after  the  expiration  of 
the  term. 

It  is  not  claimed  that  the  lessee  was  bound 
to  pay  more  than  five  years'  taxes.  The  con- 
tention on  the  part  of  the  plaintiffs  is  tliat 
under  the  laws  of  Massachusetts  the  lesaoe 
Avas  not  bound  to  pay  the  taxes  for  the  Qrst 
year  of  his  lease,  they  having  been  assessed 
before  the  commencement  of  his  term,  but  is 
bound  for  the  last  year's  taxes,,  assessed  be- 
fore its  end.  In  support  of  this  contention, 
it  Is  averred  in  the  statement  that  "the  said 
lease  was  made  and  executed  in  Boston,  and 
its  covenants  were  to  be  performed  there, 
and  It  was  therefore  subject  to  the  laws  of 
Massachusetts,  under  which  a  tenant  who 
covenanted  by  his  lease  to  pay  the  taxes  lev- 
ied and  assessed  during  his  term  is  liable  for 
all  taxes  levied  and  assessed  during  such 
term.  The  said  Smalley  did  not  pay,  and  was 
not  bound  to  pay,  the  taxes  assessed  May  1st, 
1886."  In  answer  to  this  averment,  it  is  stat- 
ed In  the  affidavit  of  defense  that  "the  said 
Albert  G.  Smalley,  lessee,  did  not  covenant  to 
pay  to  the  plaintiffs  the  taxes  levied  and  as- 
sessed on  the  demised  premises,  the  words 
which  import  such  covenant  having  been 
scored  out  in  the  contract,  and  intended  to  be 
eliminated.  The  taxes  now  claimed  for  were 
not  payable  for  or  in  res];>ect  of  the  said  prem- 
ises, or  any  part  thereof,  during  the  said 
term,  but  were  tor  taxes  payable  l^m  the 
property  for  the  year  ending  May  1st,  1892, 
covering  but  one  month  of  the  lease."  It  is 
not  denied  that  the  copy  of  the  lease  filed  is 
a  true  copy,  and  the  court  was  not  informed 
as  to  what  words'  were  "scored  out  and  in- 
tended to  be  eliminated,"  but  <mly  as  to  the 
defendant's  understanding  of  the  effect  of 
the  erasure  of  certain  words,  which  are  not 
given.  The  assertion  that  the  taxes  were 
not  payable  for  or  during  the  term,  with  the 
qualification  tliat  they  were  for  the  year  end- 
ing May  1,- 1892,  is  not  in  denial  of  the  plaln- 
tiu's  statement,  but  is  In  entire  harmony  with 
it,  and  leaves  untouched  the  essential  aver- 
ment that,  imder  the  facts  stated  and  the 
written  contract  and  the  law,  the  defendant 
is  liable.  Tlie  plaintiff's  case  rests  upon  the 
averment  of  the  contract,  and  of  its  meaning 
and  effect  under  the  laws  of  Massachusetts, 
by  which  it  is  to  be  interpreted.  The  aSda- 
vlt  denies  neither  the  (ontract  as  set  out  nor 
the  law  as  stated,  and  is  therefore  insoffi- 
dent 
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It  Is  annecessary  to  more  tlian  refer  to  the 
remaining  gronnda  of  defenae.  The  mere  g^v- 
tnf(  of  time  to  the  tenant  for  the  payment  of 
taxes  did  not  release  the  defendant  from  his 
obligations,  and,  as  this  is  a  contract  of  sure- 
tysnlp,  no  previous  demand  of  the  principal 
was  necessary.  The  Judgment  of  the  court 
U  reveiaed,  and  It  Is  now  ordered  that  the 
recMd  be  remitted  to  the  court  of  common 
pleas,  with  directions  to  enter  Judgmeat 
against  the  defendant  for  such  sums  as  to 
right  and  Justice  may  belong,  nnleas  other 
legal  or  equitable  cause  be  shown  to  the 
court  why  such  Judgment  should  not  be  en- 
twed. 


<160  Pa.  St.  463) 

GHILTON  et 


.  T.  cm  OF  OARBON- 
DALB. 


{Supreme  Coart  of  PennsylTanla.    March  28, 

1894.) 

DuvoTiTi  SmsiTs— Fersonai.  Injcbt— Coir- 

TBIBDTOBT  NlOLIQEKOB. 

The  fact  that  a  person  went  over  a  street 
«roaslnK  after  having,  three  weeka  before,  seen 
that  the  flagstone  in  it,  on  which  she  slipped, 
was  slanting,  la  not  conclusive  evidence  ot  con- 
trlbntory  negligence,  though  she  conld  hare 
I  OT«r  a  orouing  which  ah*  knew  was  safe. 


Appeal  from  court  of  common  pleas,  Lack- 
awanna ooonty. 

Action  by  Joseph  Chilton  and  Mary  Chilton, 
his  wife,  In  right  of  Mary  Chilton,  against 
the  city  of  Carbondale,  for  personal  injuries 
received  by  slipping  oa  a  street  crossing. 
Judgment  for  plalntiflM.  Defendant  appeals. 
Affirmed. 

The  charge  of  the  court  was  as  follows: 

"Joseph  Chilton  and  Mary,  his  wife,  for 
the  use  of  the  wife,  have  brooght  this  action 
of  trespass  against  the  city  of  Carbondale. 
The  action  charges  the  defendant  -t^th  neg- 
ligence, and  that  by  reason  of  that  negligence 
the  plaintiff  was  Injured,  and  the  plaintiff 
■eds  to  recover  damages  for  the  injuries 
which  she  alleges  to  have  thus  received.  You 
will  observe,  then,  that  the  basis  of  the  ac- 
tion Is  negligence.  Unless  negligence  existed 
on  the  part  of  the  defendant  at  the  time  the 
plaintiff  was  injured,  and  the  injury  was 
caused  by  that  negligence,  without  concur- 
ring negligence  on  her  part,  no  recovery 
conld  be  had  In  this  case.  "Negligence'  has 
been  defined  to  be  the  absence  of  care,  ac- 
ccnrding  to  the  circumstances.  It  Is  also  said 
to  be  a  breach  of  duty  which  one  person, 
whether  natural  or  artificial,  owes  to  an- 
other. I  prefer  .that  definition  as  applied  to 
eases  of  fhto  character,  and,  unless  you  find 
a.  breach  of  duty  on  the  part  of  the  defendant, 
there  can  be  no  recovery  by  the  plaintiff  in 
ttiis  case.  There  are  specific  duties  Imposed 
upon  mimiclpalltles;  and  the  defendant  In 
Hils  case,  being  a  municipality,  owed  a  duty 
to  tiie  plaintiff,  and  all  others  who  had  a 
tlgbt  to  pass  over  the  public  streets  of  the 
etty  ot  Carbondale,  to  maintain  those  streets 
in  a  reasonably  safe  and  passable  condition. 
T,28A.no.l4— 6S 


It  was  the  dnty  of  the  defendant  to  have 
kept  the  crossing  over  Main  street,  where  it 
is  intersected  by  Eighth  avenue,  in  a  reason- 
ably safe  condition.  Now,  municipalities  are 
not  insurers  of  travelers.  They  are  only  re- 
quired to  dlsdiarge  the  duty  of  maintaining 
the  public  highways  In  a  reasonably  safe 
condition;  and  In  this  case  that  degree  of 
duty  which  an  Insurer  would  be  required  to 
bestow  is  not  imposed  on  the  city  of  Carbon- 
dala 

"The  first  question  for  you  to  consider  to, 
under  the  circumstances  in  this  case,  was 
the  defendant  guilty  of  negligence?  The  de- 
fendant, being  an  artificial  being,  could  only 
act  through  agents,  and  the  query  is,  did  tl^e 
agent  having  charge  of  the  streets  of  the  city 
of  Carbondale  at  the  time  the  plaintiff  al- 
leges that  she  was  injured  discharge  the  duty 
of  maintaining  the  crossing  in  such  a  reason- 
ably safe  condition  as  the  public  had  a  right 
to  expect?  If  yes,  there  your  Inquiries  end. 
If  the  plaintiff  was  not  injured  because  of  the 
negligence  of  the  defendant  at  that  crossing, 
then  the  defendant  cannot  be  mulcted  In 
damages  Jby  reason  of  that  Injury,  unfortu- 
nate as  It  may  have  been.  Tou  have  a  right 
to  Inquire,  confining  your  inquiry  to  the  facts 
as  testified  to,— the  evidence  In  the  case,— 
what  the  condition  of  the  crossing  was  at 
the  time  the  plaintiff  says  she  passed  over  it 
and  was  Injured.  You  will  remember  bex 
testimony  that  the  second  stone  forming 
the  crossing  or  passageway  over  Main  street 
was  disturbed,  or  in  a  slanting  position;  that 
It,  because  of  its  slanting  position  and  the 
mud  upon  It,  caused  her  to  slip,  and,  in  en- 
deavoring to  recover  herself,  her  foot  caught 
under  the  third  stone  (which  she  also  claims 
was  out  of  place,  and  raised  from  some  four 
to  six  Inches),  and,  by  being  so  caught,  and 
endeavoring  to  recover  herself,  she  was 
thrown;  and,  as  she  alleges,  she  received  thf 
Injuries  which  she  described,  and  to  which 
the  physician  testified.  If  the  second  flag- 
stone was  so  displaced  as  to  cause  her  to 
slip,  and  the  third  flagstone  was  so  raised 
as  to  catch  her  foot  and  throw  her,  the  con- 
dition of  both  stones— their  position— may  be 
considered  by  yon  in  determining  the  ques- 
tion whether  that  crossing  was  safe  at  that 
time  or  not  Other  witnesses  have  been 
called  who  testify  about  the  condition  of  that 
crossing.  One  of  the  witnesses,  I  think  John 
Mulr,  said,  about  the  day  or  evening  before 
the  injury  to  the  plaintiff  In  this  case,  he 
passed  over  that  crossing,  and  he  struck  a 
stone  and  nearly  felL  A  Miss  Martin  testifies 
to  the  condition  of  that  crossing,  and  she 
said  that  it  was,  in  her  opinion.  In  a  dan- 
gerous condition,  or  words  to  that  effect,  for 
several  months;  I  think  she  said  ftrom  fbur 
to  five  months.  Ton  wUl  also  remember  the 
testimony  of  Mrs.  Kinback,  an  old  lady.  She 
testifies  as  to  how  she  passed  over  the  cross- 
ing, and  what  care  she  felt  called  upon  to  ob- 
serve, lo  that  connection.  In  Tlew  of  her 
years.  It  to  right  for  you  to  consider  whether 
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the  asslfltance  was  not  required  somewhat  be- 
canse  of  her  years,  as  well,  possibly,  as  her 
view  of  the  crossing.  I  do  not  remember 
bnt  what  other  witnesses  also  testified  on 
behalf  of  the  plaintiff  as  to  the  condition  of 
the  crossing;  but  In  that  connection  you 
are  to  consider  the  witnesses  called  on  behalf 
of  the  defendant.  The  testimony  of  Peter 
McDonald,  who  says  he  was  the  street  com- 
missioner at  that  time,  and  while  he  says  his 
ipemory  Is  not  very  clear,  the  general  impres- 
sion given  by  his  testimony  would  be,  In  his 
opinion,  the  (a-osslng  was  not  dangerous  at 
that  time.  Mr.  Thomas  Gordon  is  also  called, 
and  gives  his  judgment  as  to  the  condition 
of  the  crossing.  He  is  followed  by  John 
Martin,  whose  testimony  was  very  positive 
that  the  crossing  was  in  a  safe  condition,  or 
at  least  not  dangerous. 

"In  determining  the  c(mdItlon  of  the  cross- 
ing, I  say  you.  are  to  take  Into  consideration 
the  testimony  of  all  the  witnesses  who  have 
spoken  about  it  If,  from  all  the  testimony 
in  the  case,  you  conclude  that  the  crossing 
was  not  negligently  maintained,  and  it  was 
in  a  reasonably  safe  condition  for  the  public 
to  use  at  the  time  the  plaintiff  claims  to  have 
been  injured  there,  then  you  need  go  no  fur- 
ther, and  must  find  a  verdict  for  the  defend- 
ant. If  you  are  satisfied,  from  all  the  evi- 
dence, that  the  crossing  was  not  maintained 
in  a  reasonably  safe  condition,— that  rather 
it  was  negligently  maintained;  that  the  de- 
fendant was  negligent  in  not  keeping  it  In  a 
proper,  safe  condition  for  the  use  of  the  pub- 
lic,—then  the  next  thing  to  inquire  into  is 
whether  the  city  of  Carbondale  had  notice  of 
that  condition  or  not  Now,  this  is  a  munici- 
pality, and,  In  order  to  charge  a  municipality 
with  dereliction  of  duty,  notice  of  that  der- 
eliction must  be  brought  home  to  it  That 
notice  may  be  direct,  by  directly  informing 
the  officers  officially  charged  with  the  duty 
connected  with  the  matter  with  which  the 
dereliction  is  alleged  to  exist,  c^  It  may  be 
by  Inference.  Where  a  defect  exists  In  a  pub- 
lic highway  for  a  reasonable  time,  so  that 
the  authorities  having  charge  of  it  ought  to 
know  of  Its  existence,  the  law  will  presume 
knowledge,  or  rather  the  Jury  may  find  and 
presume  knowledge  on  the  part  of  the  cor- 
poration of  the  existence  of  that  defect,  be- 
cause the  duty— the  continuous,  existing  duty 
—remains  with  the  corporation  to  keep  the 
highways  in  good  repair.  Then  you  are  to 
Inquire,  secondly,  if  you  conclude  the  public 
highway  at  that  point  was  not  in  a  safe 
condition,  whether  this  condition  existed  long 
enough  to  require  the  authorities  of  the  city 
who  had  charge  of  the  streets  to  know,  or  if 
they  ought  to  have  known,  of  the  existence  of 
that  defect  or  dangerous  condition.  If  you  find 
that  the  condition  or  obstruction  or  defect, 
whatever  it  may  have  been,  did  not  exist 
there  such  a  length  of  time  as  to  reasonably 
charge  the  dty  with  notice  of  Its  existence, 
then,  your  verdict  should  be  for  tiie  defend* 
ant,  notwithstanding  the  fact  that  it  may  have 


been  In  a  dangerous  or  negligent  condition. 
Bnt  if  you  find  that  the  street  was  negli- 
gently maintained,  and  that  the  defect  or  ob- 
struction In  the  street  had  existed  there  sucSi 
a  reasonable  length  of  time  that  it  was  the 
duty  of  the  city  authorities  to  take  notice  of 
it,  and  ought  to  have  known  of  It,  then  you 
are  to  next  and  thirdly  inquire  whether  that 
defect  or  obstruction  in  the  public  street 
caused  the  injury  to  the  plaintilf  in  thb 
case, — whether  the  injury  would  have  been 
received  without  this  obstruction  or  defect. 
If  you  find  such  to  have  existed.  Xou  must 
be  satisfied  teom  the  evidence  ttiat  the  ob- 
struction existed,  and  that  that  obstmctiOD 
caused  the  InJiuT  to  the  plaintiff,  before  she 
would  be  entitled  to  recover.  Furthermore, 
If  you  find  even  the  existence  of  these  three 
things  which  I  liave  named,  you  cannot  find 
a  verdict  for  the  plaintiff  if  the  evidence  sat- 
isfies you  that  the  Injury  she  received  thra-e 
was  brought  about,  in  any  degree,  by  her  own 
negligence.  'Duty'  Is  a  relative  term.  It  is 
imposed  upon  all;  and  although  a  city  may 
neglect  its  duty,  yet  that  wiU  not  Justify  » 
traveler  on  the  public  highway  in  neglecting 
his  or  her  duty,  which  is  at  all  times  to  ob- 
serve reasonable,  care  in  passing  along  the 
highways.  A  person  cannot  take  advantage 
of  the  fact  of  A-'s  or  B.'s  neglect  of  duty,  and 
deliberately,  through  negligence  himself,  go 
into  the  danger  exposed  or  caused  by  such 
negligence.  So  that  you  must  not  only  find 
the  dangerous  condition  of  the  street  and 
the  reasonable  time  In  which  the  city  sboold 
take  notice  of  its  existence,  and  that  dan- 
gerous condition  caused  the  Injury,  but  also 
that  from  the  whole  evidence  the  plaintifT 
herself  did  not  In  any  degree,  contribute  to 
this  Injury.  If  she  did,  she  cannot  recover  in 
this  action,  no  matter  whether  the  street  was 
in  a  dangerous  condition,  and  the  city  had 
notice  of  it  or  not 

"If  yon  should  find  all  those  questions  In 
favor  of  the  plaintiff,  then  your  next  Inquiry 
would  be  as  to  what  damages,  if  any,  she 
should  receive  by  reason  of  the  injuries 
which  she  alleges  she  did  receive  at  that 
time.  The  rule  regulating  that  question  in 
this  case  is,  that  she  should  be  compensated 
reasonably  for  the  injuries  she  may  have  re- 
ceived. That  compensation  should  not  be 
extravagant  On  the  one  hand,  the  fact 
that  the  defendant  here  is  a  corporation, 
which  really  means  the  citizens— the  taxpay- 
ers—of the  city  of  Carbondale,  should  not 
lead  you  into  extravagance,  and  say,  "Be- 
cause  it  is  a  corporation,  therefore  wawill  be 
liberal  with  the  plalntiflr.'  On  the  other 
hand,  she  is  entitled  to  fair,  reasonable  com- 
pensation for  injuries  which  she  may  hav« 
received.  If  you  find  the  questions  Afhich  I 
have  submitted  to  you  in  her  favo^p.  The 
law  does  not  fix  specifically  the  mea^sare  of 
compensation  for  the  dICFerent  elen^ts  of 
damage  which  are  mentioned  in 
You  are  not  to  go  beyond  the  evldenij 
case  in  order  to  seek  causes  for  dan 
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is  the  duty  of  the  plaintiff,  not  only  to  show 
that  she  is  entitled  to  damages,  but  also  to 
show  what  damages  she  is  entitled  to.  I  do 
not  mean  by  that  to  say  that  the  plaintiff  Is 
required  to  show  how  many  dollars  and  cents 
she  Is  entitled  to  by  reason  of  pain  and  suf- 
fering,  either  mental  or  physical,  or  by  rea- 
son of  any  physical  injury.  If  she  has  receiv- 
«d  such,  but  she  must  fairly  disclose  to  you 
the  extent  and  character  of  the  personal  In- 
juries for  which  she  seeks  compensation. 
Then  you  are,  as  reasonable,  fair  men,  to 
take  and  consider  those  injuries  which  she 
alleges  to  have  sustained,  and  allow  ber  a 
fair  compensation  for  them. 

"The  defendant,  through  its  attorney,  has 
submitted  the  following  points,  and  requests 
that  you  be  charged  concerning  them:  '(1) 
That  the  knowledge  of  the  plaintiff  of  the  ex- 
istence of  the  condition  of  the  crossing  for 
more  than  three  weeks  prior  to  the  date  of 
the  accident  is  contributory  negligence  on 
her  part,  and  will  prevent  a  recovery  by  her 
in  this  action.'  Answer  of  the  court:  That 
point  is  refused.  It  brings  up,  however,  an 
important  question  for  your  consideration  in 
this  case,  and  I  will  deal  with  that  at  this 
time.  Bearing  on  the  question  of  the  con- 
tributory negligence  of  the  plaintiff,  the  fact 
Is  brought  out  that  she  had,  three  weekb 
prior  to  the  injury  which  she  claims  to  have 
received,  actual  personal  knowledge  of  the 
i^xlstence  of  the  dangerous  condition  of  fhls 
crossing.  It  is  also  shown  that  on  the  even- 
ing, and  within  an  hour  of  the  time  she 
claims  to  have  been  injured,  she  knew  of 
another  and  safe  route  over  wtilch  she 
might  pass  to  and  from  her  home.  Including 
the  meat  market,  the  last  place  she  visited. 
In  that  connection  you  are  to  recall  and  con- 
sider whatever  evidence  has  been  adduced  in 
the  case  touching  the  question  of  her  knowl- 
edge, or  want  of  it,  three  weeks  prior  to  this 
Injury.  Was  she  justified  In  presuming  that, 
after  the  lapse  of  three  weeks,  the  defect  or 
obstruction  at  the  crossing  where  she  was 
Injured  had  been  removed?  It  is  the  duty  of 
municipalities  to  repair  defects  in  highways. 
The  presumption  Is  that  they  do  their  duty, 
and  the  presumption  would  be,  in  this  case, 
that  if  such  reasonable  time  elapsed  for  the 
municipality  to  have  had  notice  of  the  de- 
fect, that  It  did  Its  duty  In  this  respect  in 
repairing  this  defect  or  removing  the  obstruc- 
tion alleged  to  have  existed  at  this  crossing; 
and  yet,  however,  I  submit  to  you,  for  you  to 
find  and  determine,  whether  the  plaintiff, 
having  knowledge  of  the  existence  of  this 
defect  for  three  weeks  prior,  and  for  three 
weds  prior  to  that  time,  I  submit  for  you  to 
determine  whether  she  was  justified  in  pre- 
suming that  the  obstruction  had  been  re- 
moved, and  going  over  the  crossing  in  the 
manner  that  she  did.  If  you  find  that  from 
b^  knowledge  of  the  situation  there  prior  to 
the  accident,  that  she  ought  to  have  remem- 
bered the  dangerous  condition  of  this  cross- 
ing,—that  It  would  have  been  reasonable  for 


her  to  have  done  so,  and  negligence  in  her  not 
to  have  done  so,— then  by  reason  of  that  she 
could  not  recover  in  this  case.  If  you  find, 
from  aU  the  evidence  in  the  case,  that  it  was 
but  reasonable  in  her  to  have  presumed  that 
the  obstruction  or  defect  which  she  had 
known  to  exist  had  been  corrected  or  re- 
moved, then,  the  other  elements  existing, 
she  might!  notwithstanding  the  fact  that 
she  bad  prior  knmvledge  of  the  existence  of 
this  obstruction,  recover  in  this  action.  '(2) 
That  the  fact  that  the  plaintiff  knew  of  the 
defective  crossing,  and  that  there  was  a  safe 
way  by  which  she  could  have  gone  home, 
and  over  which  she  had  actually  passed  on 
the  evening  of  the  accident,  and  within 
about  one  hour  of  the  same,  and  before  the 
same  took  place,  will  prevent  a  recovery  by 
her  in  this  action.'  Answer  of  the  court: 
That  point  is  refused.  '(3)  That,  if  the  jury 
believe  that  the  plaintiff  did  not  observe  or- 
dlmury  care  in  attempting  to  cross  at  Eighth 
avenue  on  the  night  she  was  Injured,  she 
cannot  recover  in  this  action.'  Answer  of 
the  court:  That  is  sound  law,  and  Is  affirmed. 
No  matter  what  the  condition  of  the  street 
may  have  been,  it  was  the  duty  of  the  plain- 
tiff to  exercise  ordinary  care  in  attempting 
to  cross  it  on  the  evening  of  November  22d, 
18S9,  when  she  was  injured.  '(4)  That  If 
the  jury  believe  the  evidence  of  the  defend- 
ant's witnesses  that  the  occasion  of  the  dis- 
placement of  the  stones  used  in  the  crossing 
was  the  work  of  constructing  a  sewer  on 
Main  street,  which  work  occupied  only  a  rea- 
sonable time,  and  that  the  accident  was  not 
occasioned  by  failure  to  protect  excavations 
or  embankments  made  in  and  about  the  wwk 
of  constructing  said  sewer,  and  that  the 
crossing  was  out  of  order  only  during  such 
time  of  construction,  and  repaired  and  put 
In  good  condition  Immediately  upon  the  com- 
pletion of  said  work,  the  plaintiff  cannot  re- 
cover in  tills  action.'  Answer  of  the  court: 
That  point  is  affirmed.  '(5)  That  under  all 
the  evidence  in  the  case  the  verdict  should 
be  for  the  defendant'  Answer  of  the  court: 
That  point  is  refused. 

"The  plaintiff  has  also  presented  requests, 
which  I  will  now  proceed  to  answer:  '(1) 
The  presumption  of  law  is  that  the  officers 
of  the  defendant  city  will  do  their  duty,  and 
a  traveler  lawfully  on*  their  streets  has  the 
right  to  act  on  that  presumption.'  Answer 
of  the  court:  That  proposition  Is  affirmed. 
'(2)  If  the  jury  believe  that  the  crossing  in 
question  was  in  a  bad  and  defective  condi- 
tion, and  that  such  condition  was  open  and 
observable,  then  the  defendant  is  presumed 
to  have  knowledge  of  such  open  defect  in  its 
streets  after  a  reasonable  time  has  elapsed 
for  Its  ascertainment  and  removal.'  Answer 
of  the  court:  Tliat  proposition  is  affirmed. 
'(3)  If  the  jury  believe  that  the  defendant 
failed  to  put  the  street  crossing  In  question 
In  a  proper  and  safe  condition  after  they 
had  knowledge  of  its  defective  condition,  or 
after  the  lapse  of  a  reasonable  time  In  which 
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to  ascertain  and  remove  the  defect,  sncb  fftil- 
nre  is  negligence  on  the  part  of  the  defend- 
ant; and  If  they  further  believe  that,  by  rea- 
son of  sndi  negligence,  the  plaintifr  was  in- 
jured while  in  the  exercise  of  ordinary  care 
upon  her  part,  she  is  entitled  to  recover.' 
Answw  of  the  court:  That  proposition  is  af- 
firmed. '(4)  If  the  Jnry  believe  that  the 
plaintiff  was  injured  by  the  negligence  of  the 
defendants,  she  is  entitled  to  recover  such 
damages  as  will  folly  compensate  her  for  her 
injnrles;  and,  if  they  further  believe  that  the 
plaintiff's  Injuries  are  Incurable,  she  Is  not 
only  entitled  to  recover  damages  np  to  the 
time  of  bringing  suit,  but  she  is  entitled  to 
recover  for  all  prospective  damages  which 
she  may  afterwards  suffer  by  reason  of  such 
incurable  injuries.'  Answer  of  the  court: 
That  proposition  is  correct,  and  is  affirmed. 
'(5)  If  the  jury  should  find  for  the  plaintiff, 
th^  may,  and  it  is  proper  for  them  to,  con- 
Bfdfe..  separately  each  element  or  item  of 
damages,  and  separately  determine  the 
amount  of  each,  and  the  sum  total  of  these 
amounts  would  be  the  proper  measure  of 
damage  which  the  plaintiff  would  be  entitled 
to  recover.'  Answer  of  the  court:  That 
proposition  is  affirmed.  '(8)  If  the  jury  be- 
lieve that  the  plaintiff  has  suffered  bodily 
pain,  and  that  such  pain  Is  the  result  of  the 
injury,  they  should  consider  its  character  and 
extent,  the  length  of  time  it  has  existed  in  the 
past,  and  the  len^h  of  time  it  may  continne 
to  exist  in  the  future,  and,  in  their  sound  dis- 
cretion, allow  the  plaintiff  a  reasonable  com- 
pensation for  it.'  Answer  of  the  court:  That 
proposition  Is  affirmed.  '(7)  If  the  Jury  believe 
that  the  plaintiff  suffers  mental  anguish,  and 
that  such  mental  suffering  is  the  result  of  the 
injury,  they  should  consider  Its  character  and 
extent,  the  length  of  time  It  has  existed  in 
the  past,  and  the  length  of  time  it  may  con- 
tinue to  exist  in  the  future,  and.  In  their 
sound  discretion,  allow  the  plaintiff  a  reason- 
able compensation  for  it'  Answer  of  the 
court:  That  proposition  is  afHrmed.  '(8) 
If  the  Jury  believe  that  the  plaintilTs  in- 
juries are  incurable  and  permanent,  then  they 
should.  In  their  sound  discretion,  fully  com- 
pensate her  for  such  permanent  injury.'  An- 
swer of  the  court:  That  proposition  is  af- 
firmed. 

"You  will  observe '  that  three  elements 
claimed  as  a  basis  of  damages  are  sepa- 
rately treated  here;  and,  whQe  It  may  be  an 
Intelligent  way  of  treating  those  questions, 
you  are  not  to  be  led,  by  this  separation  of 
them,  into  allowing  excessive  damages  as  a 
whole.  While  yoa  are  to  consider  the  ques- 
tion whether  the  plaintiff  has  suffered  men- 
tally, as  well  as  bodily,  pain,  which  perhaps, 
technically.  It  Is  difficult  to  dlstingnlsh,  be- 
cause all  pain  Is  only  recognizable  through 
the  intellect,— the  brain,— and  while  you  also 
have  the  ri^t  to  consider  any  bodily  injury 
inflicted  upon  the  plaintiff,  and  consider  all 
of  those  as  having  existed  in  the  past,  and 
whether  they  may  continue  to  exist,  yet,  as 


I  said  before,  this  separate  consideration 
must  not  lead  you  Into  allowing  excessive 
damages.  On  the  other  hand,  they  are 
proper  elements,  if  the  facts  exist  in  the  case 
to  justify  their  consideration,  upon  which  to 
base  an  intelligent  vwdlct  In  the  case.  Now, 
you  are  not  to  Infer,  from  what  I  have  said 
relative  to  the  affirmance  of  the  plaintiff's 
points,  that  the  facts  exist  The  facts  are 
for  yon:  First,  that  the  defendant  wa» 
negligent  In  the  maintenance  of  the  street 
crossing;  second,  that  a  reasonable  time  had 
elapsed  in  which  notice  of  the  defect  In  the 
street  should  have  been  taben;  thirdly,  that 
this  defect  or  obstruction  was  the  cause  of 
the  injury  to  the  plaintiff,  and  that  she  was 
Injured  by  reason  of  that  defect;  fourthly, 
that  she  did  not  contribute  to  the  Injury  her- 
self, and  in  considering  that  you  have  the 
right  to  consider  whether  she  had  knowledge 
of  the  existence  of  this  obstruction,  and 
whether  she  ought  not  to  have  remembered  It, 
and  taken  another  route,  which  she  might 
have  taken,  and,  if  you  find  that  It  was  rea- 
sonable for  her  to  presume  that  the  defect 
which  she  admits  to  you  existed  had  been  re- 
paired, then  yon  come  to  the  question  of  dam- 
ages. 

"Now,  gentlemen,  take  this  case,  and  with- 
out reference  to  the  parties  especially,  further 
than  the  facts  In  the  case  require  you  to  con- 
sider, examine  It  carefully.  It  is  voy  Im- 
portant to  the  taxpayers  of  the  city  of  Car- 
bondale;  the  mon^  comes  from  them.  If  any 
money  Is  given  the  plaintiff  in  this  case. 
On  the  other  hand.  It  is  very  important  to 
this  plaintiff.  If  the  testimony  of  the  phy- 
sician called  here  Is  true  (and  whether  It  is 
or  not  is  for  you  to  find),  then  she  has  been 
seriously  injured;  and,  if  the  opinion  of  the 
physicians  is  correct  that  these  injuries  are  of 
a  permanent  character,  then  the  case  be- 
comes the  more  Important  for  the  plaintiff 
here.  So  that  yon  have  here  to  deal  with 
an  Important  case;  and  I  ask  you  to  give  It 
conscientious  attrition,  and  endeavor  to  ar- 
rive at  a  just  conclusion  betwe^i  the  plaintiff 
and  the  city  of  Carbondole.  In  considering 
this  case  you  are  not  to  be  influenced  by  any 
matter  you  may  have  heard  or  jtossibly  read 
In  connection  with  It  out  of  court.  It  has 
been  property  suggested  by  counsel  for  the 
defendant,  and  I.  call  your  attrition  to  it 
Ton  are  simply  to  confine  yourselves  to  the 
testimony  of  the  witnesses  as  yon  heard  It 
here." 

Defendant  assigns  as  error  the  answers  of 
the  court  to  its  first,  second,  and  fifth  points. 

R.  D.  Stuart  and  James  B.  Burr,  for  ai^- 
lant    C.  Smith,  fbr  appellees. 

PER  CURIAM.  We  see  no  error  In  this 
case  that  requires  us  to  reverse  the  Judgment 
The  question  of  the  plainttfTs  contributory 
negligence,  upon  the  .evidence,  was  one  for 
the  Jury.  It  was  submitted  In  a  charge  that 
was  l)oth  fair  and  adequate,  and  the  Jury  has 
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found  that  she  was  not  gollty  of  negligence 
that  contributed  In  any  degree  to  the  Injury 
of  which  she  complains.  Whether  their  con- 
clnsion  ]8  correct  Is-  not  for  ns  to  consider. 
The  question  was  for  them,  and  It  was  prop- 
erty left  to  them.    The  Judgment  Is  afSrmed. 


aw  Pa.  St.  «7S) 

STOCKWELL.  t.  WEBSTEH. 

(Supreme  C!oDrt  of  Pennsrlrania.    March  26, 

1894.) 

Vaoatiko  Judgmekt  bt  Confession. 

A  judgment  on   a  sealed   note  will  be 

opened  on  the  affidavit  of  defendant  that  be  has 

a  good  defense  to  the  same,  though  contradicted 

by  the  testim<Miy  of  plaintiff,  where  there  are 

circnmstancee   corroborating  the  statement  of 

the  defendant 

Api>eal  from  court  of  commcm  pleas,  Lacka- 
wanna county;   P.  P.  Smith,  Judge. 

Actlcm  by  U.  G.  Stockwell  against  M.  O. 
Webster.  Judgment  entered  on  a  sealed  note. 
Petition  by  defendant  to  open  the  Judgment. 
Granted.     Plaintiff  'appeals.     Aflarmed. 

Defendant  gave  plaintiff  a  sealed  note  un- 
der an  agreement  In  writing  that  If,  before 
the  note  fell  due,  be  should  deliver  to  plain- 
tiff the  Delaware,  Lackawanna  &  Western 
Railroad  Company's  agreement  to  construct 
at  its  own  cost  a  certain  branch  railroad,  the 
note  should  be  void.  Defendant  In  his  affi- 
davit to  open  the  Judgment  alleged  that  he 
bad  furnished  an  agreement  as  contracted 
for,  which  plaintiff  denied. 

Charles  U  Hawley,  for  appellant  J.  W. 
Carpenter,  for  appellee. 

PER  CURIAM.  We  coacvr  in  the  conclu- 
don  readied  by  the  court  b^ow  in  this  case. 
The  evldraice  taken  upon  the  rule  to  show 
cause  raised  a  question  of  fact  which  it  was 
ptop»  to  refer  to  a  jury  for  adjustment 
While  a  judgment  should  not  be  opened,  as 
a  general  rule,  upon  the  oath  of  the  defend- 
ant alone,  when  he  Is  contradicted  by  the 
testimcmy  of  the  plaintiff,  yet  where  there 
are  corroborating  drcumstanoes,  or  circum- 
stances flrom  which  inferoices  may  be  drawn 
corroborative  of  the  defendant,  it  is  usual  to 
open  the  Judgment  and  refer  the  questions 
to  a  jury.  The  order  appealed  from  is  af- 
firmed. 


(160  Fa.  St  m) 

HALFMAN   v.   PENNSYLVANIA   BOILBB 

INS.  CO. 

(Supreme  (^onrt   of  PennsylTania.    March  12, 

,1894.) 

Assumpsit— MoxET  Loaned  to  CoRPOBATioir— 

INSTRUCTION.S   OS   EVIDKSCB. 

1.  When  there  was  uncontradicted  testimo- 
ny that  money  had  been  paid,  but  also  testimo. 
ny  to  sliow,  luferoitially,  that  it  had  not  been 
paid,  though  such  inference  could  not  fairly 
nave  been  drawn,  in  face  of  the  direct  testimo- 
ny, a  charge  by  the  judge  that  payment  was 
oonceded  was  not  ground  for  reversal;  his  at- 
tottioit  not  bdng  called  to  the  inaccuracy,  and 


it  being  improbable  that  it  inflimnced  the  Jary. 

2.  Where  a  writing  was  signed  by  the  presi- 
dent of  defendant  company,  acknowledging  the 
receipt  from  plaintiff  for  its  use  of  the  sum  in 
suit,  and  the  president  testified  that  there  was 
DO  agreement  for  repajment.  a  suggestion  by 
the  judge,  in  his  charge,  that  "perhaps  he  meant 
that  no  time  for  repayment  was  set,"  was  not 
improper,  since  the  paper,  on  its  face,  imported 
an  agreement  to  repay. 

3.  When  plaintiff  contended  that  the  sum 
sued  for  was  paid  by  him  to  defendant  com- 
pany as  a  loan,  and  not  a  gift  and  there  was 
evidence  that  plaintiff  had  made  statements  of 
the  company's  debts  which  omitted  such  claim, 
and  plaintiff  explained  the  omission  on  the 
ground  that  he  had  previously  assigned  the 
claim  to  one  for  whose  use  the  action  was 
brought  it  was  proper  to  call  the  attention  of 
the  jury  to  the  explanation. 

Appeal  from  cotirt  at  common  pleas,  Phila- 
delphia comity. 

Assumpsit  by  Whlldin  D.  Halfman,  to  nse 
of  Andrew  C.  Craig,  Jr.,  against  the  Penn- 
sylvania Boiler  Insurance  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

John  R.  Read,  SUas  W.  Pettlt,  and  H.  B. 
Gill,  for  appeUant    J.  WlUls  Martin,  for  ap- ' 
I>ellee. 

FELL,  J.  This  action  Is  brought  to  recov- 
er $2,000  alleged  to  have  been  loaned  by  the 
plaintiff  to  the  defendant  The  plaintiff  of- 
fered In  evidence  a  memorandum  dated 
April  14,  1885,  signed  by  Mr.  Miller,  who 
was  then  president  of  the  company,  acknowl- 
edging the  receipt  from  him  of  $2,000  for  the 
use  of  the  company,  and  testified  that  this 
money  was  loaned  by  him  to  the  company, 
and  used  by  it  for  the  payment  of  debts. 
He  was  corroborated  by  Mr.  Miller  and  by 
Mr.  Anderson,  a  director,  as  to  the  payment 
of  the  money,  and  Its  use  to  pay  the  com- 
pany's debta.  There  was  no  direct  denial  ot 
the  testimony  of  these  witnesses,  and  their 
cross-examination  was  directed  to  show  a 
want  of  authority  In  the  president  to  borrow, 
and  that  the  money  was  not  used  for  the 
purposes  of  the  company.  The  defendant 
offered  testimony  to  show  that  the  receipt  of 
this  money  did  not  appear  on  the  books  of 
the  company,  or  of  the  bank  In  which  Its 
account  was  kept  and  that  the  plaintiff  had 
twice,  after  AprU  14,  1885,  furnished  state- 
ments of  the  Indebtedness  of  the  company, 
npon  faith  in  which  his  stock  had  been  pur- 
chased by  those  now  in  interest,  and  in 
which  this  claim  did  not  appear.  There  was 
testimony  in  rebuttal,  and  the  question  sub- 
mitted to -the  jury  was  whether  the  money 
advanced  or  paid  to  the  company  was  a  loan 
or  a  gift  The  exceptions  are  to  the  follow- 
ing parts  of  the  charge:  (1)  "It  Is  conceded 
upon  all  sides  that  the  sum  of  $2,000  was 
paid  by  Mr.  Halfman  to  Mr.  Miller,  the 
president  of  the  defendant  company;  and, 
as  no  serious  Issue  upon  that  point  is  raised. 
It  may  be  taken,  practically,  as  an  undis- 
puted facts."  (2)  "The  <Mdy  question  In  this 
cause,  and  which  yon  are  to  settle  upon  tiie 
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evidence.  Is  whether  or  not  this  was  a  loan 
or  a  gift  by  Mr.  Halfman  to  the  defendant 
company.  Ton  hayo  heard  the  evidence, 
which  la  fresh  In  yonr  mlnda;  and  npon  it 
yon  will  render  your  verdict,  either  for  the 
plalntiflf  or  for  the  defendant"  (3)  "The 
paper  which  was  griyen  when  the  money  was 
paid  by  Mr.  Halfman  acknowledges  the  re- 
ceipt of  the  money  to  be  tised  by  the  com- 
IMiny.  It  states  no  time  for  repayment,  and 
Mr.  Miller,  the  president  of  the  company, 
said  no  agreement  for  repayment  was  made. 
Perhaps  he  meant  that  no  time  for  repay- 
ment was  set"  (4)  "The  defendant's  coun- 
Bel  has  interposed  evidence  here  showing 
that  Mr.  Halfman  has  made  statements  at 
various  times  of  the  debts  of  the  company, 
and  that  from  those  statements  he  has 
omitted  this  dalm,  contending  that  there  is 
evidence  for  you  to  consider  whether  or  not 
there  was  such  a  claim.  PlaintifF  explains 
the  absence  of  It  by  saying  that  it  was  not 
put  among  the  other  claims  because  he  had 
no  control  of  It;  for  he  says  he  had  assigned 
this  claim  to  Mr.  Craig,  who  is  the  person  to 
whom  this  money  will  go  if  a  verdict  Is 
found  for  the  plaintiff,  and  not  to  Mr.  Half- 
man." 

It  may  be  said  that  the  testimony  before 
referred  to  tended  to  diow,  inferentlally, 
that  no  money  had  been  paid,  but  there  was 
scarcely  foundation  In  fact  for  such  an  in- 
ference. It  could  not  have  been  drawn  from 
the  testimony,  as  it  would  have  been  In  the 
face  of  the  writing,  and  of  the  direct,  posi- 
tive, and  uncontradicted  statements  of  three 
witnesses.  This  testimony,  however,  had  a 
direct  bearing  upon  what  became  the  pivotal 
point  of  the  case,  about  which  the  real  con- 
tention centered.  That  was  whether  the 
payment  of  money  by  the  plaintiff  was  for 
the  general  business  purposes  of  the  com- 
pany, or  a  contribution  by  him,  as  the  lar- 
gest stockholder,  owning  a  controlling  inter- 
est, to  serve  his  own  purposes,  by  keeping 
aUve  a  falling  and  probably  Insolvent  corpo- 
ration until  he  coiHd  find  a  market  for  his 
shares.  Upon  this  question  there  certainly 
was  grave  doubt,  but  the  responsibility  for 
its  proper  decision  does  not  rest  with  this 
comrt.  We  are  concerned  only  to  know  that 
the  defendant  was  deprived  of  no  legal 
right 

It  was  not  strictly  accurate  In  the  learned 
Judge  to  say  t&at  the  payment  was  conceded 
on  all  sides,  but  there  was  certainly  no  seri- 
ous issue  upon  that  point;  and,  as  far  as  the 
testimony  was  concerned,  It  was  ivactically 
undisputed.  The  contention  of  the  plalntlfC'a 
counsel,  based  upon  his  probably  Just  sus- 
picions of  the  honesty  of  the  transaction, 
and  the  proofs  offered  at  the  trial,  difTered 
-t^dely.  If  the  attention  of  the  learned  judge 
had  at  the  time  been  called  to  the  language 
excepted  to,  he  would  doubtless  have  modi- 
fled  It;  and  it  was  due  to  him,  and  to  the 
Justice  of  the  cause,  that,  if  this  was  con- 
sidered material,  he  should  have  had  the  op- 


portunity to  correct  tt  If  the  tnaccaracj 
was  not  such  as  to  arrest  at  the  time  the  at 
tentlon  of  the  learned  counsel.  It  Is  not  at  all 
probaUe   it  influenced   tite  verdict  in   the 

slightest  degree. 

What  has  been  said  applies  to  the  first 
and  second  exceptions.  The  suggestion  of 
the  learned  judge  as  to  the  agreement  to  re- 
pay contained  In  the  part  of  the  charge  cov- 
ered by  the  third  exception  was  justlfled. 
It  took  nothing  from  the  Jury,  and  gave  no 
undue  bias  to  the  case.  The  paper,  on  Its 
face,  Imported  an  agreement  to  repay.  In 
the  fourth  assignment  of  error,  the  attention 
of  the  jury  was  called  to  the  Issue  which  It 
Is  complained  was  taken  from  them,  and  it 
was  right  that  the  plaintiff's  ezplanati<» 
should  be  stated.  We  find  no  reason  for  re- 
versing the  Judgment,  and  It  Is  aflirmed. 


(ICO  Fa.  St  603) 
FELTS  V.  DEIiAWAKB,  L.  &  W.  R.  CO. 
(Supreme   Court  of  PennaylTanla.    March  26^ 
IS&i.) 

RBVIBW  on  APPEl.Iy— DiBCSETIOH  OF  CODS>— 

CoiNoa  or  Vbkdb. 
The  decision  on  a  motion  for  a  diange 
of  venue  wJU  not  be  reviewed,  in  the  alMence 
of  an  abuae  of  discretioii. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Action  of  ejectment  by  Isaac  B.  Felta 
against  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Company.  Petition  by  plain- 
tiff for  change  of  venue  denied.  Plaintiff 
appeals.    Afilrmed. 

John  F.  Scragg,  IS.  Merrlfleld.  and  A  Rick- 
etts,  for  appellant  Jessups  &  Hand  and 
M.  L  Corbett,  for  appellee. 

PER  CURIAM.  We  have  no  donbt  about 
our  jurisdiction  In  cases  arising  under  the 
laws  relating  to  a  change  of  venue.  The 
question  is  as  to  the  extent  of  our  supa<- 
vising  powers.  A  motion  for  a  change  of 
venue  is  addressed  to  the .  Judicial  discre- 
tion of  the  court  In  which  it  is  made.  If 
the  judge  declines  to  hear  It,  we  can  direct 
him  to  proceed  to  a  hearing.  If  he  hears 
and  decides  it,  whether  for  or  against  the 
motion,  we  cannot  supo'Vise  the  exercise  of 
his  discretionary  power,  unless  an  abuse  of 
that  power  la  alleged  and  shown.  We  may 
think  he  was  mistaken,  but  that  is  not 
enough.  Newlin's  Petition,  123  Pa.  St  S41, 
16  AtL  737;  Runkle  t.  Com.,  97  Pa.  St 
328.  There  Is  no  bill  of  exertions  to  the 
admission  or  rejection  of  evidence  In  appli- 
cations to  the  discretion  of  a  judge.  There 
Is  no'  appeal  from  a  judgment  rendered  in 
the  exercise  of  a  discretionary  power,  unless 
it  Is  spedflcally  given  by  statute.  It  la  not 
the  use,  but  the  abuse,  of  such  a  power  that 
gives  this  court  its  supervising  control  In 
such  cases.  What  we  have  In  this  case  is 
a  complaint  that  the  learned  judge  reached 
a  wrong  conclusion,  and  an  effort  to  correct 
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the  alleged  mistake  by  an  ezaminatloa  of 
the  case  npon  Its  merits  here.  This,  as  we 
haTe  seen,  cannot  be  ddne.  The  appeal  is 
(or  that  reason  dismissed. 


(ISO  Pa.  St.  KM) 

UKAOLB  ▼.  DEAOIiB  et  aL 

(Snpreme  Court  of  Pennaylrania.    March  12, 
1894.) 

Rbtubit  o»  Writ— BDFFicaBNCT— Vaudity  of 

AWABD. 

Where  service  of  a  writ  In  ejectmoit 
was  made  by  a  deputy  sheriff  on  one  as  agent 
of  defendants,  and  4  return  to  that  effect  writ- 
ten by  the  deputy,  but  the  sheriff  refused  to 
accept  the  return,  and,  while  the  writ  was 
still  in  his  hands,  substituted  a  return  of  nihil 
habet,  an  award  made  nnder  a  rule  of  reference 
taken  out  by  plaintiff's  attorney  after  seeing 
the  original  return  in  the  sheriff's  <^ce  was 
prt^erly  set  aside. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county;  Fred  W.  Gmister,  Judge. 

Action  by  ejectment  by  Joseph  Deacle 
against  Arthur  G.  Deacle  and  William  George 
Deacle.  Judgment  for  defendants.  PlalntlfF 
appeals.    Attlrmed. 

W.  S.  Hulslander  and  A.  A.  Vosburg,  for 
appellant  A.  D.  Dean  and  G.  B.  Davidson, 
for  appellees. 

FELL,  J.  The  plalntlfr  in  this  case  brought 
an  action  of  ejectment  against  the  defend- 
ants, and  the  deputy  sheriff  who  had  the 
writ  was  told  to  serre  it  on  Thomas  Deacle 
as  their  agent  He  made  the  service  as  di- 
rected, and  wrote  the  return  to  that  effect  on 
the  back  of  the  writ  The  plaintiff's  attor- 
ney, having  seen  the  return  on  the  writ  when 
it  was  In  the  office  of  the  sheriff  or  the 
prothonotary,  entered  a  role  of  ref ^enc^  un- 
der which  arbltrat(H:«  were  chosen,  who  made 
an  award.  The  sheriff,  under  the  advice  of 
his  counsel,  and.  before  the  retiun  day,  pre- 
pared a  new  retiun  of  nUitl  habet  as  to  the 
defendant,  and  this  return  was  pasted  over 
the  return  first  written.  Two  rules  to  show 
cause  wtfe  then  granted  by  the  court,— one 
on  motion  ot  the  defendants  to  set  aride  the 
award  of  arbitrators,  and  the  other  on  peti- 
tion of  the  plaintiff  to  rebistate  the  original 
return.  The  first  of  these  rules  was  made  ab- 
stdnte,  and  the  second  discharg^ed;  and  this 
action  of  the  court  is  assigned  as  error. 

It  Is  not  competent  for  the  sheriff  to  alter  or 
amend  a  return  which  has  been  made.  If 
tbe  writ  In  this  case  bore  his  return,  and  was 
delivered  to  the  prothonotary,  his  control  over 
it  had  ended,  and  any  alteration  by  him  with- 
out leave  of  tbe  court  was  unauthorized  and 
Invalid.  The  question  whether  there  had 
been  an  alteration  by  the  sheriff  of  a  return 
Doade,  or  only  a  refusal  by  him  to  accept  a 
return  prepared  by  his  deputy,  but  not  ac- 
tually made,  and  the  substitution  by  him  of  a 
new  one  in  place  of  it  while  the  writ  was 
still  In  his  hands,  was  heard  by  the  court  of 


common  pleas  on  deposItiODS,  and  decided  in 
favor  of  the  defendants.  This  question  of 
fact  was  properly  before  the  court,  and  the 
duty  and  responslMUty  of  deciding  It  rested 
there.  If  there  was  no  service  of  the  writ  on 
the  defendants.  It  follows  that  all  proceed- 
ings tmder  the  rule  of  reference  were  void, 
and  the  award  of  the  arbitrators  was  proper- 
ly set  aside.    The  Judgment  Is  affirmed. 


aeo  Fa.  St  m) 
LENNOX  V.   BROWEB. 
(Supreme  Conrt  of  Pennsylvania.    Mardi  12, 
1884.) 

SAI.E  OF  HORTOAaSD  FrEUISBS  —  PAROL    AOBBS- 

MBXT  TO  Fat  Moktsaoe— Consideration. 

1.  Act  of  June  12,  1878  (P.  L.  205;  Brigh^ 
ly's  Purd.  Dig.  p.  1464),  providing  that  the 
grantee  of  real  estate  subject  to  incumbrance 
shall  not  be  personally  liable  therefor  unless 
he  assumes  such  liability  in  writing,  is  not  ap- 
plicable in  an  action  by  the  grantor  for  breadi 
of  the  grantee's'  agreement  to  pay  such  incum- 
brance, as  part  of  the  purchase  money. 

2.  Plaintiff  owned  three  adjoining  lots,  each 
subject  to  a  separate  ground  rent,  and  all  sob- 
ject  to  subsequent  mortgages.  Two  lots  had 
been  sold  for  arrears  of  rent,  though  title  had 
not  been  taken  under  such  sale,  and  judgment 
for  such  arrears  had  been  obtained  against  the 
third.  Plaintiff  verbally  agreed  to  sell  his  in- 
terest In  consideration  of  $1,000  and  defend- 
ant's agreement  to  pav  all  claims  against  the 
property,  and  the  |1,000  was  paid.  BM,  that 
there  was  consideration  for  defendant's  agree- 
ment and  that  plaintiff  could  recover  for  de- 
fendant's failure  to  pay  the  mortgages. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Thomas  Lennox,  to  the  use  of 
James  Crawford  and  Sarah  Crawford,  execu- 
tors of  Samu^  Crawford,  against  Francis  M. 
Brower,  for  breach  of  contract  Judgment 
for  defendant     Plaintiff  appeals.     Reversed. 

Ormond  Rambo,  for  appellant  Joseph  M. 
Pile,  for  app^ee. 

FELL,  J.  The  plaintiff  was  the  owner  of 
three  adjoining  lots  of  ground,  each  subject 
to  a  s^arate  ground  rent  and  aU  Jointly 
subject  to  subsequent  mortgages.  The  lots 
were  so  situated  as  to  constitute  one  proper- 
ty, the  dwelling  house  covering  parts  of  lots 
1  and  a.  In  1888  lots  1  and  2  were  sold  by 
the  sheriff  under  Judgments  for  arrears  of 
grotmd  rent  and  Judgmoit  had  been  obtain- 
ed for  groimd  rent  due  on  lot  8.  The  plain- 
tiff alleges  that  at  this  time,  title  not  having 
been  taken  from  the  sheriff  for  lots  1  and  2, 
he  entered  Into  a  verbal  agreement  with  the 
defendant  to  sell  him  his  Interest  In  all  the 
lots  for  the  consideration  of  $1,000  and  the 
payment  of  all  claims  against  the  property; 
that  in  pursuance  of  this  agreement  the  de- 
fendant paid  him  $1,000,  and  paid  the  amount 
of  one  of  the  mortgages,  btit  refused  to  pay 
the  amount  of  the  remaining  mortgages.  For 
breach  of  this  contract  this  action  Is  brought 
The  case  was  taken  from  the  Jury  by  a  di- 
rection to  find  for  the  defendant,  and  this. 
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9nd  fbe  ovemllng  of  offera  of  testimony,  are 
the  errors  assigned. 

The  learned  Judge  of  the  common  pleas 
based  his  direction  upon  the  act  of  June  12, 
1878  (P.  li.  205;  Brlghtly's  Purd.  Dig.  p. 
1464),  which  provides  that  the  grantee  at 
real  estate  which  Is  subject  to  ground  rents, 
or  bound  by  mortgage  or  other  incumbrance, 
shall  not  be  personally  liable  for  the  payment 
of  the  same  unless  he  shaU,  by  an  agreement 
In  writing,  have  expressly  assumed  a  per- 
sonal liability  therefor;  and  he  assigned  the 
additional  reason  that  the  contract  was  with- 
out consideration,  and  could  not  have  been 
enforced,  even  if  in  writing.  It  is  apparent 
that  In  the  hurry  of  the  trial  the  ground  of 
the  plaintlfF'a  action  was  not  made  clear  to 
the  court.  This  was  not  a  suit  by  the  holder 
of  a  mortgage  against  a  grantee  who  had 
bought  under  and  subject,  and  whom  this 
act  was  meant  to  protect,  or  by  the  holder 
of  a  discharged  mortgage,  who  was  attempt- 
ing to  hold  the  grantee  liable  on  his  mere 
promise  to  pay.  The  suit  was  by  the  grantor 
for  the  unpaid  balance  of  the  purchase 
money,  and  consequently  the  act  of  June  12, 
1878,  had  no  application;  and  no  question  of 
the  yalidity  of  the  promise  to  a  third  party, 
or  the  right  of  such  party  to  enforce  an  agree- 
ment made  for  his  benefit,  arose  in  the  case. 
Tlie  plaintitrs  right  to  recover  was  based 
upon  an  alleged  promise  by  the  defendant  to 
pay  him  for  his  interest  In  the  property 
$1,000,  and  to  pay  off  the  mortgages.  This 
Is  the  contract  set  out  in  the  statement  filed, 
and  in  support  of  which  the  testimony  was 
directed.  The  plalntlfT  bad  an  interest  to 
seU.  At  this  time  he  owned  one  of  the  lots 
on  which  a  part  of  the  dwelling  stood,  abso- 
Intely.  WItfaoat  this  lot  the  others  would  be 
of  little  value.  The  other  two  lots  had  been 
sold  by  the  sheriff,  and  purchased  by  the  at- 
torney who  had  issued  the  writs,  for  amounts 
sufficient  only  to  cover  the  Judgment  for  ar- 
rears of  rent  and  costs,  but  title  had  not  been 
taken.  He  might  well  assume  that  by  the 
payment  of  the  amounts  due  he  could  still 
retain  the  title,  or  that  the  sheriff's  sale  could 
be  set  aside.  In  any  event,  he  had  an  in- 
terest to  sell,  and  fixed  his  price  for  it,  and 
the  manner  of  payment.  He  had  both  a 
moral  and  a  business  reason  for  wishing  mort- 
gages paid  off,  as  his  bonds  were  outstand- 
ing. He  was  an  infirm  old  man,  imaccus- 
tomed  to  business;  and  the  defendant,  who 
was  a  real-estate  agent,  Icnew  much  more  of 
the  matter  than  he  did,  as  he  had  already 
negotiated  with  the  purchaser  at  the  sheriff's 
sale,  and  arranged  to  take  title  to  the  proper- 
ties sold,  if  he  could  succeed  in  buying  of 
the  plaintiff.  The  defendant  got  what  he 
bought,  and  in  his  own  way,  and,  as  a  net 
result,  obtained  title  to  property  which,  ac- 
cording to  the  testimony,  was  worth  $6,000, 
subject  to  the  ground  rent,  by  the  payment 
of  less  than  one-third  of  that  sum.  However 
differently  this  may  appear  when  the  defend- 
ant is  heard.  It  is  sufficient  for  the  present 


purpose  that  the  plaintiff,  both  In  the  allega- 
tions and  proofs,  presented  a  case  that  should 
have  gone  to  the  Jiiry.  The  Judgment  Is  re- 
versed, and  a  venire  de  novo  awarded. 


(160  Pb.  St.  IK) 

BEYENTHALEB  v.  CITY  OP  PHILADEL- 
PHIA. 

(Supreme  Court  of  Pennsylvania.  March  12, 
1894.) 

KviDKXcs  IS  Rbbcttaj. — Admissibilitt — Opks- 
INO  Street — Damages. 

1.  Where,  In  an  action  for  damages  for 
opening  a  streetv  plaintiff,  on  cross-examination, 
intimated  that  bis  bnildings  within  the  line  of 
the  street  bad  been  removed  by  defendant  city, 
it  was  competent  to  introduce  testimony  in  re- 
buttal. 

2.  The  possibility  of  fnture  expense  to  the 
property  by  reason  of  municipal  fmproTement 
should  he  considered  by  witnessea  testifying  to 
the  difference  of  value  In  property  before  and 
after  a  street  opening,  but  such  jjossibility  is 
not  an  independent  claim,  and  it  la  proper  to 
caution  the  jury  not  to  add  items  of  such  poasi- 
bie  expense  to  the  values  testified  to. 

Appeal  from  court  of  common  pleas,  Phlla^ 
delphia  county;  Willson,  Judge. 

Appeal  by  the  defendant  city  of  Pbiladd- 
phla  from  an  award  of  a  road  Jury  In  favor 
of  the  plaintiff,  B.  O.  Beyenthaler.  Judg- 
ment for  defendant  Plaintiff  appeals.  Af- 
firmed. 

Frank  T.  Lloyd  and  Martin  H  Stntzbach, 
for  appellant  George  £.  Fill,  James  Alcorn, 
and  Chas.  F.  Warwick,  for  appellee. 

FELL,  J.  This  was  an  appeal  from  the 
award  of  a  Jury  appointed  to  assess  damages 
caused  by  the  opening  of  Jackscm  street 

The  first  exception  Is  to  the  admission  of 
testimony  on  the  part  of  the  defendant  to 
show  what  had  become  of  the  buildings  which 
stood  within  the  line  of  the  street  The  plain- 
tiff, in  his  examination  In  chief,  had  describ- 
ed the  buildings,  and  said  they  had  been  tarn 
down;  and,  in  his  cross-examination,  had  at 
least  intimated  that  they  had  been  torn  down 
and  removed  by  the  city.  The  testimony 
complained  of  was  to  rebut  this.  It  was  in 
contradiction  of  statements  of  the  plaintiff 
made  In  a  cross-examination  that  was  rele- 
vant and  was  therefore  competent 

The  second  exception  is  to  the  Instmction 
to  the  Jury  that  they  were  "not  to  take  the 
possibility  of  municipal  improvement  as  an 
argument  against  the  weight  of  thon^t  or 
opinion  on  either  side."  This  instmction  was 
followed  by  the  statement  that  this  possi- 
bility was  not  to  be  considered  aa  an  inde- 
pendent claim;  that  It  entered  Into  the  ques- 
tion of  the  marlcet  value  of  the  ground  after 
the  street  was  opened;  and  that  the  witnesses 
must  l>e  presumed  to  have  taken  It  Into  con- 
sideration in  reaching  a  Judgment  as  to  the 
market  value  of  the  property.  In  this  there 
was  no  error.  The  witnesses  testified,  as 
experts,  to  the  difference  In  market  value  be- 
fore and  after  the  opeulng   of  the  street 
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Thl8  Is  all  the  light  the  jury  had  upon  the 
subject  It  was  proper  for  the  witnesses  to 
take  into  consideration  every  element  of  ad- 
vantage and  disadvantage.  No  intelligent 
opinion  could  be  formed  without  this,  and 
the  learned  Judge  was  right  in  saying  that 
they  must  be  presumed  to  have  done  so-  It 
was  the  privilege  of  either  party  to  determine 
by  examination  w  cross-examination  whether 
the  possibility  of  improvement  had  been 
taken  into  consideration  by  the  witnesses, 
bat  it  was  the  right  of  neither  to  introduce 
the  cost  of  possible  municipal  improvement 
as  a  separate  Item,  and  it  would  be  mani- 
festly unjust  that  such  cost  should  be  add- 
ed to  an  amount  which  the  witnesses  had 
stated  as  their  judgment  of  the  loss  to 
the  plaintiff  by  reason  of  the  opening  of  the 
street  The  Instruction  complained  of  Is  not 
in  conflict  with  Railway  Go.  v.  McCloskey, 
110  Pa.  St  436, 1  Atl.  555;  Geissinger  v.  Hel- 
lertown  Bwough,  133  Pa.  St  622,  18  Atl.  412; 
Harris  v.  Railroad  Co.,  141  Pa.  St  242,  21 
AtL  590;  Dawson  v.  City  of  Pittsburgh,  169 
Pa.  St  317,  28  AtL  171;  and  other  cases  in 
which  It  has  been  held  tha;t  the  costs  of  fen- 
cing, grading,  paving,  etc.,  are  matters  proper 
for  consideration  In  deciding  whether  the 
opening  of  a  street  has  been  an  injury  to 
proi)erty.  These  are  certainly  matters  proper 
for  the  consideration  of  any  one  forming  an 
6pinion  on  the  subject,  whether  a  juror  or  a 
witness;  but  they  are  not  Independent  claims, 
and  the  instruction  in  this  case  was  in  effect 
a  caution  to  the  jury  not  to  add  items  of  pos- 
sible future  expense  to  amounts  which  the 
witnesses,  testifying  as  experts,  had  fixed  as 
the  measure  of  damage.  The  Judgment  is  af- 
firmed. 


(UO  Pa.  St  SIT) 

JENKS  V.  FTTLMER. 
(Supreme  Court  of  Pennsylvania.  March  26, 
1894.) 
Sale — Stoppage  in  Tbansitc. 
Before  goods  sold  on  credit  had  reached 
their  destination,  the  seller,  learning  that  the 
buyer  had  become  insolvent,  notified  the  carrior 
that  be  claimed  them,  and  demanded  their  im- 
mediate return.  Beld,  that  the  fact  that  an  ex- 
pressman, without  any  special  order  from  the 
buyer  or  consent  of  the  carrier,  and  without 
paying  freight  took  them  to  the  buyer's  store, 
which  he  found  in  the  hands  of  the  sheriff, 
whereupon  the  bn^er  refused  to  accept  them, 
and  they,  at  his  direction,  were  taken  hack  to 
the  depot  by  the  expressman,  did  not  constitate 
a  delivery,  nor  interf^e  with  the  seller's  right 
of  stoppage  in  transitu,  previously  exercised. 

Appeal  from  court  of  common  pleas,  North- 
ampton county. 

Action  by  A.  B.  Jenlcs  against  N.  A.  Fnl- 
mo'  for  the  price  of  goods  levied  on  and  sold 
by  defendant,  as  sheriff.  Judgment  for  plain- 
tiff.   Def0idant  appeals.     Affirmed. 

Aaron  Goldsmith,  for  appellant  J.  Davis 
Brodhead,  for  appellee. 

PER  CURIAM.  In  1890  plaintiff,  a  shoe 
dealer  In  Boston,  sold  three  boxes  of  shoes, 


on  credit  to  Isaac  Price,  a  merchant  in  South 
Bethlehem,  and  shipped  them  there  by  ralL 
Before  the  goods  reached  their  destination. 
Price  failed,  confessed  judgment  and  all  his 
property  was  levied  on  by  the  sheriff,  defend- 
ant In  this  case.  Plaintiff,  upon  being  in- 
formed of  this,  caused  notice  to  l>e  given  to 
the  railroad  company  that  he  claimed  the 
goods,  and  demanded  their  immediate  return. 
Tills  right  of  stoppage  In  transitu  was  exer- 
cised before  Price  acquired  either  actual  or 
constructive  possession  of  the  goods.  Some 
days  after  their  arrival  at  the  freight  depot 
in  South  Bethlehem,  a  local  expressman,  who 
had  access  to  the  depot  loaded  them  on  his 
wagon,— without  any  special  order  from 
Price,  or  consent  of  the  railroad  company, 
and  without  paying  the  freight— and  took 
them  to  Price's  store.  There  he  learned,  for 
the  first  time,  that  said  store,  and  all  his 
property,  was  in  the  sheriff's  hands.  The 
goods  were  never  delivered  to  Price.  He  de- 
clined to  accept  them,  and,  pursuant  to  his 
direction,  they  were  taken  back  to  the  depot 
by  the  expressman.  Aft«-wards,  the  defend- 
ant levied  on  them  at  the  depot  and,  not- 
withstanding notice  of  plaintiff's  claim,  sold 
them  as  Price's  property,  whereupon  this  suit 
was  brought  to  recover  their  value.  These 
facts  were  practically  undisputed,  and  the 
learned  judge,  refusing  to  affirm  defendant's 
p<^nt8  recited  in  the  first  and  second  sptelfl- 
cations,  directed  a  verdict  in  favor  of  plain- ' 
tiff.  There  was  no  error  in  this.  The  con- 
trolling facts  necessary  to  entitle  plaintiff  to 
a  verdict  for  the  amount  of  his  claim  were 
uncontroverted  by  any  testimony  In  the  case. 
There  was  no  question  of  fact  upon  which 
It  was  necessary  for  the  juiy  to  pass.  The 
circumstances  under  which  the  goods  were 
taken  to  Price's  store,  and  returned  thence, 
by  his  direction,  to  the  depot  did  not  consti- 
tute a  delivery  to  him,  nor  in  any  way  inter- 
fere with  plaintiff's  right  of  stoppage  in  tran- 
situ, which  had  been  previously  exercised. 
It  follows  that  there  was  no  error  in  refus- 
ing defendant's  points,  and  directing  a  ver- 
dict In  favor  of  plaintiff.   Judgment  afiSirmed. 


an  Pa.  8t  mt 

DAW,  Chief  Burgess,  et  al.  v.  BNTBRPRISB 

POWDER  MANUF'G  CO. 

(Supreme  Court  of  Pennsylvania.    Mardi  26, 

1894.) 

NuiSASCBS— Ixjuxonos. 
The  dissolution  of  a  preliminary  injono- 
tion  to  restrain  the  maintenance  of  a  powder 
magazine  will  not  be  disturbed  on  rule  to  con- 
tinue such  Injunction,  when  plaintiffs'  affidavits 
as  to  its  dangerous  character  are  positively  de- 
nied by  defendant's  affidavits,  which  also  al- 
lege that  there  are  others  of  the  same  kind  in 
the  same  borough. 

Appeal  from  court  of  common  pleas,  Lacka- 
wanna county;  I<\  W.  Gimster,  Judge. 

Proceeding  by  James  Daw  and  others  to  en- 
Join  the  Enterprise  Powder  Manufacturing 
Company  from  maintaining  a  building  tor  the 
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purpose  of  a  powder  inaeazlue,  and  from 
storing  therein  powder,  dynamite,  and  otber 
Inflammable  sabstances.  A  preliminary  in- 
junction and  mte  to  show  canse  why  it 
should  not  be  continued  was  granted.  From 
an  order  discharging  the  rule  and  dlsfiolving 
the  Injunction  after  affidavits  were  filed  on 
both  sides,  plaintiffs  appeal.    Affirmed. 

Defendant's  affidavits  allege  that  there 
were  other  storehouses  of  the  same  nature  In 
the  same  borough.  The  other  facts  suffi- 
ciently appear  in  the  opinion  of  the  lowar 
court,  which  Is  as  follows:  "The  plaintiffs 
allege  that  the  defendants  are  engaged  In 
constructing  a  powder  mag^azlne  near  the  set- 
tled portion  of  Dickson  City  borough,  and  ad- 
joining the  railroad,  to  be  used  by  the  de- 
fMidants  for  storing  powder,  dynamite,  nitro- 
glycerine, and  oth»  explosives  and  Inflamma- 
ble substances  for  the  supply  of  the  coal  com- 
panies of  Ladcawanna  county;  and  that  the 
defendants  intend  to  use  said  building  within 
a  few  days  for  said  purpose,  and  that  such 
use  will  endanger  the  property  and  lives  of 
those  living  In  the  yiclni^,  as  well  as  the 
livfes  of  those  who  are  employed  at  the  coal 
works  In  the  vldnity,  or  who  may  travel  by 
there  on  the  boulevard  or  railroad.  That  It 
will  gre<ttly  depreciate  the  value  of  property 
in  the  neighborhood,  and  retard  the  growth 
of  the  borough.  The  defendants  admit  that 
they  are  constructing  a  storehouse,  or  maga- 
zine, but  deny  that  they  intend  to  put  It  to 
the  uses  charged  In  the  bill,  or  that  the  uses 
to  which  fhey  intend  to  put  it  will  In  any 
manner  endanger  life  or  property,  or  affect 
the  neighborliood  unfavorably  in  any  way. 
It  appears  from  the  affidavits  of  E.  P.  Kings- 
biu-y,  F.  H.  Johnson,  and  Wm.  H.  Taylor  that 
no  dynamite,  nitroglycerine,  or  other  explo- 
sive, except  blasting  i>owder,  is  Intended  to 
be  stored  in  the  building,  and  that  it  is  to  be 
used  only  and  solely  for  storing  blasting  pow- 
der; that  blasting  powder  is  not  a  high  explo- 
sive; that  the  building  is  built  of  stone  and 
iron,  and  to  alt  intents  and  purposes  fire- 
proof; that  the  blasting  powder  to  be  stored 
therein  is  to  be  packed  in  cartridges,  which 
In  turn  are  to  be  packed  In  iron  cases  that 
are  fireproof,  and  which  will  not  be  opened 
while  stored  in  the  building;  that  the  powder 
is  made  of  nitrate  of  soda,  charcoal,  and 
brimstone,  and  that  it  cannot  be  exploded  by 
concussion.  Mr.  Taylor  is  the  president  of 
the  company,  and  Mr.  Kingsbury  is  the  secre- 
tary thereof.  Mr.  Johnson  testifies  that  he 
has  been  engaged  in  the  powder  budnees 
for  upwards  of  17  years,  and  that  he  has 
never  known  of  an  explosion  of  a  magazine 
for  the  storage  of  blasting  powder  anywhere 
in  the  Lackawanna  or  Wyoming  regions.  As 
was  said  In  WIer's  Appeal,  74  Pa.  St.  230, 
and  repeated  in  DUworth's  Appeal,  91  Pa.  St. 
247,  the  great  difficulty  in  all  cases  of  this 
character  Is  not  in  the  ascertainment  of  the 
true  rule  of  equity,  but  in  the  application  of 
that  rule  to  the  facts.  While  it  may  be  easy 
to  draw  the  line  between  what  is  and  what  is 


not  a  nuisance  which  equity  ouglit  to  enjoin, 
it  is  by  no  means  so  ea^y  to  determine  wheth- 
er the  circumstances  of  any  parUcular  case 
ought  to  place  it  on  one  side  or  the  otber  of 
that  line.  It  la  rare  that  any  number  of  men 
wUl  be  found  to  agree  upon  such  a  question. 
This,  however.  Is  only  a  rule  to  continue  a 
preliminary  injunction.  The  affldavits  filed 
by  way  of  answer  are  clear,  positive,  and  un- 
equivocal denials  of  the  material  allegations 
of  plaintiffs'  bill.  The  officers  of  the  com- 
pany know  best  to  what  uses  it  is  Intended 
to  put  the  structure  complained  of;  and,  if 
their  testimony  be  true,— as  I  must  accept  it 
to  be  in  the  absence  of  evidence  to  the  con- 
trary,—the  uses  to  which  they  will  put  the 
building  will  be  harmless  and  legitimate.  If, 
on  final  hearing,  the  contrary  be  shown,  or  if, 
at  any  time,  the  building  be  put  to  such  a  use 
as  will  constitute  a  nuisance,  they  can  still  be 
enjoined.  At  this  stage  of  the  case,  in  the 
light  of  the  testimony  before  me,  1  see  no  rea- 
son why  the  defendants  should  be  restrained 
from  completing  the  building,  which  is  al- 
ready nearly  finished,  or  from  storing  blast- 
ing powder,  of  the  character,  and  packed  in 
the  manner,  described  in  defendant's  affi- 
davits, therein.  The  rule  is  discharged,  and 
the  injunction  heretofore  granted  is  dis- 
solved." 

John  P.  Kelly,  Dlst.  Atty.,  Joseph  O'Brien, 
and  John  R.  Jones,  for  appellants.  W.  W. 
Watson  and  James  W.  Oakford,  for  appellee. 

PER  CURIAM.  This  is  an  injunctton  bilL 
The  motion  for  a  preliminary  injunction  was 
heard  on  affidavits,  and  upon  the  case  as  pre- 
sented to  him  at  the  hearing  of  the  motion 
the  learned  Judge  refused  it.  Upon  an  exami- 
nation of  the  affidavits  In  relation  to  the  char- 
acter of  the  powder  to  be  stored,  and  the  ex- 
istence of  other  storehouses  of  the  same  kind 
In  the  same  borough,  we  are  not  prepared  to 
say  that  his  action  was  erroneous.  At  the 
final  hearing,  when  all  the  facts  are  developed, 
the  question  can  be  more  intelligently  dis- 
posed of  than  is  possible  at  present.  The  or 
der  is  affirmed. 

aw  Pa.  St.  511) 
LINN  et  al.  T.  BOROUGH  OF  OHAMBERS- 
BUBO. 

(Supreme  Court  of  Pennsylvania.    Mardi  26, 
1884.) 

Mdnicipai.  Corpokwions— Scppltino  Electbici- 
TT— Fees  of  Mabteb. 

1.  An  act  anthorizing  municipal  corpora- 
tions to  manufacture  and  supply  electricity  at 
reasonable  rates  to  the  inhabitanta  violatea  no 
constitutional  provision,  tliis  being  a  public  serv- 
ice. 

2.  In  the  absence  of  any  evidence  showing 
that  a  master's  fee,  sancticmed  bv  the  conn, 
was  excessive,  it  will  not  be  disturbed. 

Appeal  from  court  of  common  pleas, 
Franklin  county;  John  Stewart,  Judge. 

Suit  by  S.  M.  Linn  and  others  against  the 
burgess  and  town  council  of  the  borough  ot 
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Gbambersbnrg.     From  a  decree  for  defend- 
ant, plaintiffs  appeal     Affirmed. 

The  report  of  the  master,  William  Alexan- 
der, Esq.,  and  the  opinion  of  the  court  below, 
were  as  follows: 

"Master's  Keport 
"Finding  of  Facts. 

"First  It  is  admitted  that  an  the  plain- 
tiffs In  this  case  are  taxpayers  of  the  bor- 
ough of  Ctaamberslmrg,  and  that  all  except 
Augustas  Duncan  and  Benjamin  C.  Ross  are 
citizens  resident  in  the  said  borough. 

"Second.  The  defendant  In  this  proceeding 
Is  the  burgess  and  town  council  of  the  bor- 
ough of  Chambersburg,  a  municipal  corpora- 
tion incorporated  Into  a  borough  bj  an  act  of 
the  general  assembly  of  Pennsylvania,  passed, 
and  approved  the  2l8t  day  of  March,  A. 
D.  1803,  and  by  the  said  act  of  incorpora- 
tion the  limits  and  boundaries  of  the  said 
borough  were  particularly  set  forth,  and  It 
was  enacted:  That  from  and  after  the  first 
Monday  in  May  (ISOS)  the  burgess  and  town 
council  duly  elected  and  their  successors 
shall  be  one  body  politic  and  corporate  In 
law,  by  the  name  and  style  of  the  Burgess 
and  Town  Council  of  the  Borough  of  Cham- 
bersburg and  shall  have  perpetual  succes- 
sion. And  the  said  burgess  and  town  coun- 
cil aforesaid  and  their  sucessors,  shall  be  ca- 
pable In  law,  to  hare,  get,  receive,  hold,  and 
possess  goods  and  chattels,  lands  and  tene- 
ments, rents,  liberties.  Jurisdictions,  fran- 
chises and  bereditamentB,  to  them  and  to 
their  successors  in  fee  simple  or  otherwise, 
not  exceeding  the  yearly  value  of  five  thou- 
sand dollars,  and  also  to  give,  grant,  sell,  let 
and  assign,  the  same  lands,  tenements,  here- 
ditaments and  rents,  and  by  the  name  and 
style  aforesaid,  they  shall  be  capable  in  law 
to  sue  and  be  sued,  plead  and  to  be  Im- 
pleaded, In  any  of  the  courts  of  law  ta  this 
commonwealth,  In  all  manner  of  actions 
whatsoever,  xnd  to  have  and  use  one  com- 
mon seal,  and  the  same  from  time  to  time  at 
tbdr  will  to  change  and  alter.'  See  section 
3.  Also:  That  It  shall  and  may  be  lawful 
for  the  town  council  to  meet  as  often  as  oc- 
casion may  require,  and  enact  such  by-laws, 
and  make  such  rules,  regulations  and  ordi- 
nances as  shall  be  determined  by  a  majority 
of  them  necessary,  to  promote  the  peace, 
good  order,  benefit  and  advantage  of  said 
borough,  particularly  by  providing  for  the 
regulation  of  the  market,  streets,  alleys  and 
highways  therein;  they  shall  have  power  to 
assess,  apportion  and  appropriate  such  taxes 
as  shall  be  determined  by  a  majority  of 
them  necessary  for  carrying  the  said  rules 
and  ordinances  from  time  to  time  into  com- 
plete effect;  *  •  •  provided,  that  no  by- 
law, rule  or  ordinance  of  the  ^nld  corpora- 
tion shall  be  repugnant  to  the  cuustitutlon  or 
laws  of  the  United  States  or  of  this  com- 
monwealth. *  •  •  Provided  also,  that  no 
tax  shall  be  laid  In  any  one  year,  on  the  val- 
uatim  of  taxable  property  exceeding  one 


cent  in  the  dollar,  unless  some  object  of  gen- 
eral utility  shall  be  thought  necessary,  In 
which  case  a  majority  of  the  freeholders  of 
said  borough  in  writing  under  their  hands, 
shall  approve  of  and  certify  the  same  to  the 
town  council,  who  shall  proceed  to  assess  the 
same  accordingly.'    See  section  6. 

"Third.  The  said  borou^  of  Chambersburg 
has  continued  to  hold  and  exercise  the  rights 
and  privileges  and  perform  the  duties  grant- 
ed and  imposed  upon  It  as  a  body  politic  or 
municipal  corporation  from  the  date  of  Its 
Incorporation  until  the  present  time,  under 
Its  original  charter  and  the  acts  of  the  gen- 
eral assembly  of  Pennsylvania  since  passed 
In  relation  thereto. 

"Fourth.  Since  the  early  part  of  the  year 
1£90,  at  the  date  of  the  filing  of  the  bill  in 
this  case,  March  22,  1892,  and  at  the  present 
time,  the  said  borough  of  Chambersburg 
owns,  controls,  and  operates  an  electric  light 
plant  for  the  purpose  of  providing  an  ample 
supply  of  light  for  its  streets,  public  build- 
ings, and  grounds;  and  a  short  time  prior  to 
the  filing  of  this  bill,  to  wit,  about  December 
7,  1891,  the  said  borough  made  some  addi- 
tions to  the  engine,  dynamos,  and  other  ma- 
chinery about  the  plant,  and  since  that  date 
It  has  been  supplying  a  number  of  the  Inhab- 
itants of  the  borough  with  electricity  for  the 
purpose  of  lighting  their  stores  and  places  of 
business,  and  It  has  charged  and  received 
certain  fixed  charges  and  prices  for  the  said 
supply  of  electricity  and  light 

"Fifth.  The  capacity  of  the  said  plant  as 
used  and  operated  for  street-lighting  pur- 
poses, prior  to  the  additions  above  referred 
to,  was  sufficient  for  the  supply  of  seventy 
arc  lights  of  2,000  candle  power  each,  and 
this  entire  number  of  lights  was  used  In 
lighting  the  streets  and  public  buildings  of 
the  borough. 

"Sixth.  The  additions  and  improTements 
made  to  the  plant  prior  to  the  filing  of  the 
bill  In  this  case,  and  within  a  short  time 
thereafter,  consisted  of  the  following  items: 
Conversion  of  the  single-cylinder  engine  Into 
a  compound  cylinder,  and  necessary  pulleys 
and  shafting,  and  the  erection  of  a  new 
stack  to  the  boiler,  at  a  cost  of  $698;  the 
erection  of  a  commercial  circuit  for  wires, 
poles,  brackets,  insulators,  etc.,  and  labor,  at 
a  cost  of  about  $200;  the  purchase  of  thirty 
or  forty  ar^  lamps,  at  a  cost  of  from  $1,200 
to  $1,600;  the  purchase  of  a  fifty  arc  light 
dynamo,  at  a  cost  of  $2,37S.  These  addi- 
tions and  Improvements  were  made  by  the 
borough  for  the  purpose  of  Increasing  the  ca- 
pacity of  the  plant  so  as  to  be  able  to  supply 
electricity  to  the  inhabitants  of  the  borough 
for  lighting  purposes  in  their  Stores  and 
dwellings,  at  fixed  charges  and  prices,  and 
the  said  borough  has  been  furnishing,  and 
still  is  supplying,  the  said  citizens  with  elec- 
tricity for  lighting  purposes  as  aforesaid. 
Prior  to  March  22,  18^  seven  arc  lamps 
were  In  use  by  citiaens  of  the  borough,  and 
since  that  date  the  number  has  been  In- 
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creased  until  at  least  thirty  arc  lamps  ot 
2,000  candle  power  are  now  In  use  by  sundry 
citizens  of  the  said  borougb,  and  the  same 
are  fumlsbed  with  electricity  by  the  borougb 
at  rates  and  prices  fixed  by  the  burgess  and 
town  council  of  the  borough  of  Chambers- 
burg  by  ordinance." 

(Seventh  finding  sets  out  the  act  of  assem- 
bly of  May  20.  1891.) 

"Eighth.  In  accordance  with  the  proTisions 
of  section  2  of  the  said  act  of  May  20,  1801, 
and  in  the  manner  provided  by  the  act  ot 
April  20,  1874,  and  the  amendment  thereto, 
passed  June  9,  1891,  the  said  boron^  on  the 
7th  day  of  December,  1891,  at  a  regular 
meeting  of  the  burgess  and  town  council  of 
the  said  borough,  signified  its  desire,  by  a 
majority  vote  of  the  said  town  council,  to 
make  an  increase  of  indebtedness  of  the  said 
borough  In  the  sum  of  $10,000  for  the  pur- 
pose of  increasing  the  electric  light  plant 
to  furnish  the  citizens  with  commercial  light 
and  electricity,  and  to  submit  to  the  vote 
of  the  qualified  electors  of  the  borough 
the  question  as  to  the  said  Increase  of  in- 
debtedness at  the  election  to  be  held  in 
February,  1892.  And  the  said  burgess  and 
town  council  of  the  said  borough  gave 
notice  to  the  qualified  electors  of  the  said 
borough,  by  weekly  advertisement  In  three 
newspapers  published  In  said  borough,  for 
thirty  days  prior  to  the  10th  day  of  Feb- 
ruary, 1802,  setting  forth  the  action  of  the 
said  town  council,  and  that  an  election 
would  be  held  at  tbs  places  of  holding  the 
municipal  electi<Mts  In  said  municipality  on 
the  16th  day  of  February,  1892  (Tuesday), 
between  the  hours,  of  7  a.  m.  and  7  p.  m.  of 
said  day,  for  the  purpose  of  obtaining  the  as- 
sent of  the  electors  thereof  to  such  Increase 
of  Indebtedness;  and  the  said  notice  con- 
tained a  statement  of  the  amount  of  the  last 
assessed  valuation  of  property,  the  amount 
of  the  then  existing  debt,  the  amount  and 
percentage  of  the  proposed  increase,  and  the 
purpose  for  which  the  indebtedness  was  to 
be  increased,  the  form  of  the  ballot  and 
method  of  voting,  and  the  particular  places 
for  voting  in  the  several  wards. 

"Ninth.  The  said  election,  as  specified  in 
the  said  notice,  was  duly  held  on  the  16tb 
day.  of  February,  1892,  and  resulted  In  favor 
of  the  increase  of  the  debt  of  the  said 
borough  in  the  sum  of  $10,000,  for  the  pur- 
pose specified  in  the  sold  notice.  The  re- 
turn of  the  said  election  was  duly  certified, 
and,  with  a  certified  copy  of  the  action  of 
councils  and  the  advertisement.  It  was  made 
a  record  of  the  court  of  quarter  sessions  of 
Franklin  county,  and  a  certified  copy  of  the 
record  as  aforesaid  delivered  by  the  clerk  of 
the  said  court  to  the  corporate  authorities, 
and  by  them  entered  upon  the  minutes  of  the 
said  corporation. 

"Tenth.  By  virtue  of  the  authority  thus 
conf^red  upon  them,  the  burgess  and  town 
council  of  the  said  borough  proceeded  to  in- 
crease the  Indebtedness  of  the  said  borough 


in  the  sum  of  $10,000  for  the  purpose  of  en- 
larging and  extending  the  electric  light  plant 
of  the  said  borough,  and  passed  an  ordinance 
on  the  3d  day  of  March,  1802.  entitled  'An 
ordinance  relating  to  the  supply  of  incan- 
descent and  arc  Ughting  and  electricity,  by 
the  borough  of  Chambersburg,  Pa.'  This 
ordinance  provides  for  contracts  to  be  en- 
tered into  by  the  borough  with  each  Indi- 
vidual citizen  desiring  the  use  of  dectridty 
for  lighting  purposes  in  stores,  dweUings, 
churches,  fairs,  festivals,  and  other  places, 
and  prescribes  the  duties  of  the  borough  on 
the  one  i>art,  and  oie  purchaser  or  consumer 
on  the  other  part,  and  fixes  the  rates  and 
prices  to  be  charged  by  the  borough  for  the 
supply  of  electricity,  by  arc  and  Incandescent 
lights,  to  these  persons  and  places. 

"Eleventh.  In  furtherance  of  the  design 
and  purpose  of  the  burgess  and  town  coundl 
of  the  borough  of  Chambersburg  to  Increase 
the  capacity  and  enlarge  the  electric  light 
plant  of  the  said  borough  for  the  supplying 
of  electricity  to  its  Inhabitants  for  Ughting 
purposes,  the  said  authorities,  before  the  date 
of  the  filing  of  tbe  bill  in  this  case,  and  after 
the  said  election  held  on  the  16th  day  of  Feb- 
ruary, 1892,  by  letter,  through,  the  chairman 
of  the  committee  on  electric  light.  Invited 
proposals  from  the  Thomson-Houston  Elec- 
tric Light  Company,  of  Philadelphia,  the 
Westinghouse  Electric  and  Manufactnilng 
Company,  of  Pittsburgh,  and  the  Edison  Elec- 
tric Light  Company,  of ,  and  received 

proposals  or  bids  from  the  first  two  com- 
panies for  the  furnishing  of  a  dynamo  for  In- 
candescent lighting  of  a  oapadty  for  650  in- 
candescent lamps,  and  the  necessary  appli- 
ances to  operate  the  same,  and  the  said 
borough  received  an  incandescent  dynamo  of 
the  capacity  indicated,  with  appliances,  from 
the  Thomson-Houston  Company,  but  have 
never  consummated  the  purchase,  or  put  the 
same  in  operation,  owing  to  the  dllng  of  the 
bill  in  this  case.  The  said  borough  also  Al- 
tered into  a  contract  with  the  Taylor  Engine 
Company  for  the  purchase  of  an  engine  and 
boilers  and  necessary  appliances,  at  a  cost  of 
$5,839,  for  the  purpose  of  supplying  addition- 
al motive  power  to  meet  the  increased  de- 
mand for  power  In  running  the  commercial 
Ughting.  This  contract  was  entered  into  be- 
fore the  biU  in  this  case  was  filed,  and  after 
February  16,  1802,  and  without  inviting  bids 
for  the  some  or  advertising  for  proposals, 
but  the  engine,  etc.,  have  never  been  deUv- 
ered,  on  account  of  the  flUng  of  the  biU  in 
this  case.  The  said  borough,  during  the  same 
period,  advertised  for  and  received  bids  for 
the  necessary  changes  in  the  building  and 
brick  stack,  but  never  entered  Into  contract 
for  the  same  on  account  of  the  filing  of  the 
biU  in  this  case. 

"Fourteenth.  The  bonds  provided  for  by 
the  action  of  the  biirgess  and  town  council 
of  the  borough  of  Chambersburg  and  the 
election  of  February  16, 1892,  fw  the  incnsse 
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of  the  Indebtedness  of  the  borough  in  the 
sum  of  ^lOfiOO  were  never  issued  by  the  said 
municipality,  the  action  in  reference  thereto 
being  delayed  by  the  filing  of  the  bill  in  this 
case. 

•        •••••• 

"Nineteenth.  On  the  20th  day  of  April, 
1882,  at  the  date  the  burgess  and  town  coun- 
<dl  of  the  said  borough  of  Chamborsburg  pro- 
vided for  the  issuing  of  the  bonds  of  the  said 
borough  in  the  sum  of  $10,000  for  the  pur- 
pose of  enlarging  the  electric  light  plant,  the 
said  burgess  and  town  council  passed  the  fol- 
lowing resolutloQ:  'Resolved  that.  In  wder 
to  proylde  for  the  payment  ot  the  interest 
and  principal  of  said  bonds,  that  an  annual 
tax  equal  to  at  least  eight  per  centum  of  the 
amount  of  said  increased  debt  be  levied  and 
assessed,  to  be  applied  exclusively  to  the  pay- 
ment of  the  interest  and  principal  of  said 
indebtedness;'  and  on  the  23d  day  of  May, 
1892,  the  said  burgess  and  town  council  fixed 
the  tax  levy  for  the  year  commencing  June 
1,  1892,  at  four  mills  on  the  dollar  for 
borough  purposes,  and  flv«  mills  on  the  dol- 
hir  for  the  payment  of  interest  and  the  liqui- 
dation of  the  principal  ot  bonds. 


*'Ck>nclu8lons  of  Law. 
•        •••••• 

"Second.  The  act  of  the  general  assembly 
'Of  May  20,  1891,  and  the  action  of  the  bur- 
gess and  town  coondl  of  the  borough  of 
-Ghambersburg  in  pursuance  thereof,  are  not 
in  violation  of  section  7,  art.  9,  of  the  consti- 
tution of  Pennsylvania,  and  the  said  section 
of  the  constitution  does  not,  in  letter  or  spirit 
and  meaning,  restrain  or  prohibit  the  legis- 
lation and  action  above  referred  to. 

"Third.  The  proposed  enlargement  Of  the 
electric  light  plant  of  the  borou^  of  Gham- 
bersburg, as  set  forth  in  the  findings  ot  facts, 
for  the  purpose  of  manufacturing  and  fnr- 
nisMng  electricity  for  lighting  purposes  to 
all  the  inhabitants  of  said  borough  who  may 
desire  to  use  the  sajne,  at  fixed  and  uniform 
rates  and  charges  established  by  ordinance 
of  said  Iwrough,  the  said  plant  to  be  owned 
iind  operated  by  the  said  borough,  constitutes 
a  public  service,  of  benefit  and  convenience 
to  all  the  inhabitants  of  the  said  borough. 

"Fourth.  The  legislature  of  the  state  of 
Pennsylvania  has  authority  to  confer  the 
power  upon  municipalities  of  manufacturing 
and  distributing  electricity  for  the  purpose 
of  furnishing  light  to  their  inhabitants  for 
ptivate  use,  and  It  has  conferred  such  power 
upon  the  borough  of  Ghambersburg  by  act  of 
May  20,  1891. 

"Seventh.  The  burgess  and  town  council  of 
the  borough  of  Ghambersburg  have  a  lawful 
right  to  issue  the  bonds  of  the  borough  in  the 
sum  of  $10,000  for  the  purpose  of  raising 
money  wherewith  to  erect  and  enlarge  the 
present  electric  llgnt  plant  of  the  said  bor- 


ough for  the  purpose  of  supplying  electricity 
for  commercial  purposes. 

"Eighth.  The  said  burgess  and  town  coun- 
cil of  the  borough  of  Ghaml)ersburg  have  a 
lawful  right  to  enlarge  the  electric  light  plant 
of  the  said  borough,  to  issue  bonds  in  the 
sum  of  $10,000  to  provide  for  the  expense  In- 
curred, and  to  furnish  electricity  for  lighting 
purposes  for  private  use;  and  the  plaintiffs 
are  not  entitled  to  any  relief  against  said  acts 
of  the  said  municipality.  It  is  therefore  rec- 
ommended that  the  bill  of  the  said  plaintiffs 
be  dismissed  at  the  cost  ot  the  said  plain- 
tiffs." 

'^Opinion  and  Decree  of  Oonrt. 

"The  purpose  of  this  bill  la  to  restrain  the 
irarough  of  Ghambersburg  ftom  engaging  In 
the  manufacture  of  electricity  tor  the  supidy 
and  use  of  its  citizens.  The  effort  is  madA 
on  two  distinct  grounds:  First,  that  the  act 
of  20th  May,  1891,  entitied  'An  act  to  author- 
ize any  borough  now  incorporated,  or  that 
may  hereafter  be  incMporated,  to  manufac- 
ture electricity  for  commercial  purposes  for 
the  use  of  the  inhabitants  of  said  borough, 
and  for  this  purpose  to  erect,  purchase  or 
condemn  electric  light  plants,'  etc.,  under 
which  the  defendants  claim  to  exercise  this 
right,  is  unconstitutional,  and  therefore  void; 
second,  that  the  debt  proposed  to  be  incurred 
by  the  lx>rough,  or  which  it  will  necessarily 
Incur,  for  the  purpose  aforesaid,  will  increase 
the  indebtedness  of  the  borough  to  an  amount 
in  excess  of  the  constitutional  limit  of  seven 
per  coit  of  the  assessed  valuation  of  the 
taxable  property.  In  both  contentions  the 
conclusions  of  the  master  are  adverse  to  the 
plaintiffs,  and  they  except  thereto.  The  ex- 
ceptions which  relate  to  the  constitutionality 
of  the  act  of  20th  May,  1891,  are  overruled. 
It  is  sufficient  to  say,  in  this  connection,  that 
our  attention  tias  not  been  called  to  any  exo^jh 
tion  or  prohibition  in  the  constitution  with 
which  the  act  conflicts,  and  that  we  know  ot 
non&  Nor  can  the  exceptions  to  the  master's 
conclusions  with  respect  to  the  Indebtedness 
of  the  borough  be  sustained.  It  Is  Immate- 
rial whether  occupations  be  regarded  as  taxa- 
ble property,  within  the  meaning  of  the  consti- 
tution, or  not,  so  far  as  the  result  here  is  con- 
cerned. Eliminate  entlrdy  from  the  calcula- 
tion the  tax  assessed  upon  occupations,  and 
seven  per  centum  of  the  assessed  valuation  ot 
what  remains  makes  a  total  whidi  exceeds, 
by  several  thousand  dollars,  the  debt  of  the 
borough  at  the  time  referred  to.  But  there 
is  no  reason  why  this  tax  should  be  elimi- 
nated. Indeed,  there  is  express  authority  for 
Including  it  In  the  calculation.  This  very 
point  was  raised  and  decided  In  the  case  of 
Brown's  Appeal,  111  Pa.  St  80,  2  AtL  77, 
and  it  now  admits  of  no  controversy. 

'We  have  considered  the  exceptions  to  the 
costs  taxed,  but  are  unable  to  see  any  good 
reason  why  the  bill  as  taxed  should  not  .be 
allowed.  The  master's  wortc  was  protracted, 
and  he  has  given  to  it  careful  study  and  at- 
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tentlon.  All  the  exceptions  to  the  report  are 
oyerruled,  and  It  is  now,  27th  January,  1893, 
Cffdered,  adjudged,  and  decreed  that  the  bill 
of  complaint  be  dismissed,  and  that  the  plain- 
tiffs, S.  M.  Linn,  H.  Gehr,  Aug.  Duncan,  Ben- 
jamin O.  Ross,  Frank  Lindsay,  Isaac  Stlne, 
and  Tench  McDowell,  pay  all  the  costs  of  this 
proceeding." 

O.  O.  Bowers,  for  appeUants.  J.  D.  Lud- 
wig,  for  appellee. 

PER  CURIAM.  This  bffl  was  brought  to 
:-c8tratn  the  borough  of  Cbambersburg  from 
manufacturing  and  supplying  electricity  for 
the  use  and  benefit  of  its  inhabitants  under 
the  provisions  of  the  act  of  May  20,  1891  (P. 
L.  90).  It  is  grounded  mainly  on  allegations 
which,  In  substance,  are  (1)  that  said  act  is 
unconstitutional,  and  (2)  that  the  debt,  which 
would  necessarily  be  Incurred  by  the  borough 
In  carrying  into  effect  Its  proposed  undertak- 
ing, will  increase  its  indebtedness  to  an 
amount  in  excess  of  the  constitutional  limit 
of  7  per  centum  of  the  assessed  valuation  of 
taxable  property  within  the  corporate  limits. 
Aa  to  both  of  these  allegations  the  learned 
master's  flndhigs  of  fact  and  legal  conclu- 
sions are  in  defendant's  favor.  The  first  five 
Bxtedflcations  charge  error  In  overruling  the 
several  exceptions  to  the  master's  conclusions 
of  law  recited  therein,  respectively.  For  rea- 
sons sufficiently  stated  in  the  report  and  In 
the  opinion  of  the  learned  president  of  the 
common  pleas,  approving  the  same,  we  think 
there  was.  no  error  In  refusing  to  sustain 
either  of  said  exceptions.  The  burden  was 
on  the  plaintiffs  to  prove  tliat  the  indebted- 
ness of  the  borough  would  be  necessarily  In- 
creased to  an  amoimt  exceeding  the  constitu- 
tional limit,  eta  In  that  they  were  unsuc- 
cessful. While  the  legislative  intention  may 
not  be  as  clearly  and  happily  expressed  as  it 
might  have  been,  we  fail  to  discover  anything 
In  the  provisions  of  the  act  that  is  in  conflict 
vdth  the  constitution.  The  power  of  tlie 
legislature  to  authorize  municipal  corpora- 
tions to  supply  gas  and  water  for  municipal 
purposes,  and  for  the  use  and  benefit  of  such 
of  their  inhabitants  as  wish  to  use  and  are 
willing  to  pay  therefor  at  reasonable  rates, 
has  never  been  seriously  questioned.  In  view 
of  the  fact  that  electricity  is  so  rapidly  com- 
ing into  general  use  for  illuminating  streets, 
pubUc  and  private  buildings,  dwellings,  etc., 
why  should  there  be  any  doubt  as  to  the 
power  to  authorize  such  corporations  to  man- 
ufacture and  supply  It  In  like  manner  as  ar- 
tificial gas  has  been  manufactured  and  sup- 
plied? It  is  a  mistake  to  assume  that  mu- 
nicipal corporations  should  not  keep  abreast 
with  the  progress  and  Improvements  of  the 
age. 

The  subjects  of  complaint  In  the  remaining 
specifications  are  the  learned  Judge's  refusal 
to  reduce  the  master's  fee,  and  the  decree 
dismissing  the  bill.  As  to  the  former,  he 
says:  "We  are  unable  to  see  any  good  reason 


why  the  bill  as  taxed  should  not  be  allowed 
The  master's  work  was  protracted,  and  he 
has  given  it  careful  study  and  attention." 
In  the  absence  of  any  evidence  that  would 
justify  us  in  saying  that  the  fee  Is  deafly 
excessive  we  must  assume  that  the  compen- 
sation aanctioned  by  the  court  was  not  unrea- 
sonable. The  decree  dismissing  the  bill  is  the 
logical  sequence  of  the  facts  and  legal  conclu- 
sions properly  drawn  therefrom.  The  ques- 
tions involved  are  so  well  considered  and  so 
satisfactorily  disposed  of  by  the  learned  mas- 
ter and  court  below,  that  further  comment  is 
unnecessary.  Decree  affirmed,  and  appeal 
dismissed,  with  costs  to  be  paid  by  appel- 
lants. 


(160  Pa.  St.  B2> 
HAGT  et  aL  v.  POEO!  et  al. 
(Sain>eme  Court  of  Pennsylvania.    March  26, 

FkaUDCLIIKT  JudOHENT — QCEgTIOS  FOR  JCRT. 

Where  a  judgment  by  confession  is  at- 
tacked as  fraudulent  as  to  other  creditors  of 
the  judgment  debtor,  and  the  evidence  merely 
tends  to  prove  circumstances  of  aasiHCion,  an  is- 
sue is  properly  refused. 

Appeal  ftom  court  of  common  pleas,  North- 
ampton county;   W.  W.  Schuyler,  Judge. 

Petition  by  Robert  Summons  &  Co.  and  H. 
O'Donnell,  executor,  judgment  creditors  of 
Fred  A.  Polke,  to  require  the  sheriff  to  pay 
into  court  the  proceeds  of  the  sale  of  goods 
sold  under  executions  issued  on  their  Judg- 
ment and  on  a  judgment  by  confession  in 
favor  of  Hagy  &  Bittner  against  Fred  A. 
Polke,  and  for  an  issue,  on  the  ground  that 
such  judgment  by  confession  was  fraudulent 
as  to  Polke's  creditors.  From  a  judgment 
dismissing  the  petition  and  refusing  an  Is- 
sue, petitioners  appeal.     Affirmed. 

Wm.  C.  Shipman  and  M.  Kirkpatric^  for 
appellants.    Orrin  Serfass,  for  appellees. 

PER  CURIAM.  We  have  carefnUy  con- 
sidered the  evidence  bearing  on  the  ques- 
tions involved  In  the  several  specifications 
In  this  case,  and  are  not  convinced  that  the 
learned  Judge  erred  in  refusing  the  issue 
prayed  for  by  appellants.  While  there  la- 
some  testimony  tending  to  prove  circum- 
stances of  suspicion,  there  is  not  sufficient 
evidence  of  the  alleged  fraudulent  acts  to 
warrant  the  court  in  sending  an  issue  to  a 
Jury.  AUeged  fraud  must  be  established  ei- 
ther by  direct  proof  or  by  clearly  proved 
facts  sufficient  to  warrant  a  presumption  of 
its  existence.  It  is  not  enough  to  ch.orsrc 
fraud,  and  prove,  in  support  thereof,  slight 
circumstances  of  suspicion  only.  Jont^s  v. 
Lewis,  148  Pa.  St  234,  23  AtL  985.  To  the 
same  effect  are  Mead  v.  Conroe,  113  Pa.  St. 
220,  8  AtL  374,  and  Morton  v.  Weaver,  99 
Pa.  St.  47.  As  a  general  rule,  an  Issue 
should  never  be  awarded  on  evidence  so 
slight  and  insufficient  that,  in  case  a  ver- 
dict should  be  rendered  thereon  in  fiiror  of 
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the  petitioner,  the  trial  judge  would  be 
bound  to  set  It  aside.  We  cannot,  tliere- 
fore,  say  there  was  error  in  dismissing  the 
petition.  Decree  affirmed  and  appeal  dis- 
missed, with  costs  to  be  paid  by  SUmmons  & 
Co.  et  aL,  appellants. 


OSO  Pa.  St.  EOt) 

In  re  MINTON'b  JiSTATB. 
Appeal  of  ROUSE!  et  al. 

(Supreme  Court  of  Pennsylrania.  BCarch  26, 
1894.) 

Bequest  or  Fund  tob  Lifb—  Right  to  Part  o» 
Principal — Effect  —  Distbibutior  of  Kkbidu- 
aby  bstate.  , 

1.  The  bequest  of  a  fond  to  a  tmstee,  to 
invest  and  pay  the  interest  to  a  benefidarr  dar- 
ing bis  life,  with  a  right  to  pay  such  portion  of 
the  principal  as  might  be  necessary  in  case, 
from  siclcness  or  misfortane,  the  interest  should 
be  insufficient^  with  a  limitation  over  of  the 
principal  on  his  death,  is  not  an  absolute  gift 
of  the  whole  fund  to  the  beneficiary. 

2.  Where  certain  residuary  legatees  were 
omitted  from  a  partial  distribution,  of  which 
they  bad  no  knowledge,  it  was  proper,  on  a 
later  distribution,  to  award  them  enough  to 
make  up  their  proportionate  distributiTe  shares 
of  both  funda 

Appeal  from  orphans'  conrt,  Monroe  comi- 
ty;   John  B.  Storm,  Judge. 

Appeal  by  Sarah  Rouse  and  oth»^  from  a 
decree  of  the  orphans'  court  in  the  matter  of 
the  distribution  of  the  fund  in  the  hands  of 
the  testamentnry  trustee  of  John  Mlnton. 
Affirmed. 

S.  S.  SbafiT  and  S.  Holmes,  for  appellants. 
Gearhart  &  Erdman,  tot  appellees. 

OREJBN,  J.  The  will  of  Kve  Tetter  con- 
tains two  residuary  clauses.  One  is  the 
clause  which  gives  the  fund  of  $3,000  be- 
queathed, to  a'  trustee  for  John  Minton,  or 
the  remainder  of  it  left  at  his  death,  "to  be 
divided  equally,  share  and  share  alike,  to  or 
among  my  brothers  and  sisters,  or  their 
lineal  heirs;"  and  the  other  Is  the  general 
residuary  clause  at  the  end  of  the  wiU,  In 
these  words:  "I  further  order  and  direct 
the  rest  and  residue  of  my  worldly  goods  to 
be  equally  divided  among  my  brothers  and 
sisters,  or  their  lineal  heirs."  The  same  per- 
sons, precisely,  take  both  the  remainder  of 
the  trust  fund  and  the  general  residue  of 
the  estate,  and  the  identity  of  their  interests 
prevents  any  issue  arising  from  the  circum- 
stances that  the  two  fimds  are  of  separate 
origin.  It  Is  conceded,  as  it  must  be,  that, 
the  fund  for  distribution  being  personalty, 
the  brothers  of  the  half  blood,  and  their  de- 
scendants, take  equally  with  those  of  the 
whole  blood,  and  their  descendants. 

Some  contention  is  made  that  the  legacy 
of  the  trust  Is  to  be  treated  as  an  abscriute 
gift  of  the  wh<de  fund.  But  this  position 
is  entirely  untenable.    The  legacy  Is  not  a 


gift  of  the  fund  tor  life,  directly  to  the  lega- 
tee, with  the  right  to  use  the  same,  or  to 
dispose  of  it,  but  a  legacy  expressly  to  a 
trustee,  who  la  to  Invest  the  same,  and  pay 
over  the  interest  to  the  legatee  during  hi» 
life,  with  a  right  in  the  trustee  to  pay  such 
.IH>rtIon  of  the  principal  as  may  be  neces- 
sary In  case,  from  sickness  or  misfortune^ 
the  interest  should  l>eln8ufflclcnt  to  supply  the 
wants  or  need^  of  the  cestui  que  trust  There 
Is  no  power  of  appointment  or  dispotition 
conferred  either  upon  the  beneficiary  or  the 
trustee,  but  an  express  limitation  over  of 
the  principal  of  the  fund  on  the  death  of 
the  beneficiary  to  other  persons  specifically 
named.  There  is  no  question  that  the  in- 
terest of  John  Mlnton  was  merely  a  life  In- 
terest  in  the  income  of  the  fund,  and  of  so 
much  of  the  principal  as  might  be  necessary 
for  his  support.  The  questioa  Is  directly 
ruled  by  the  line  of  cases  of  which  Meyer's 
Appeal,  49  Pa.  St  111;  Elchelberger's  Es- 
tate, 135  Pa.  St  leo,  19  Atl.  1006,  1014;  and 
Dull's  Estate,  137  Pa.  St  112,  20  Atl.  418,— 
are  examples.  The  last  of  these  cases  was 
almost  precisely  similar  to  this,  as  the  leg- 
atee was  to  receive  only  the  interest  of  the 
fimd,  but  the  principal  might  be  used.  If 
necessary  for  his  support 

The  only  remaining  question  is  whether  the 
relations  of  the  half  blood,  not  having  re- 
ceived any  part  of  the  first  two  distributions, 
may  be  equalized  with  those  of  the  whole 
blood,  who  took  all  of  those  distributions. 
This  question,  also,  is  entirely  free  front' 
doubt  In  Orim's  Appeal,  109  Pa.  St  301, 
1  Atl.  212,  we  held  that  where,  on  a  partial 
distribution  of  an  intestate's  estate,  one  of 
the  distributees  does  not  appear,  and  the  en- 
tire fund  for  distribution  is  awarded  to  those 
who  do  appear  and  make  claim,  the  iuequal- 
ity  will  be  corrected,  on  a  subsequent  dis- 
tribution of  other  funds  belonging  to  the  de- 
cedent's estate,  by  awarding  to  the  one  who 
received  nothing  on  the  first  distribution 
enough  to  'make  up  his  proportionate  dis- 
tributive share  of  both  funds;  if  the  second 
fund  is  insufficient  to  make  him  equal  with 
the  distributees  of  the  first  fund,  the  whole 
of  the  second  fund  will  be  awarded  to  him. 
The  rule  is  so  manifestly  Just  and  equitable 
that  it  needs  no  vindication,  and  It  is  not 
necessary  to  repeat  the  reasoning  of  Mr. 
Justice  Oordon  In  the  opinion  delivered  by 
him  In  the  last  case.  The  fact  that  the  ap- 
pellees, who  are  of  the  half  blood,  were  omit- 
ted from  the  former  distributions,  constitutes 
no  reason  why  they  should  not  have  now 
what  they  would  certainly  have  received 
then.  If  they  had  had  knowledge  of  the  dis- 
tributions,  and  had  participated  in  them. 
The  ruling  In  Orim's  Appeal  was  repeated  in 
Grim's  Estate,  147  Pa.  St  190,  23  Atl.  803. 
The  decree  of  the  court  below  is  affirmed,  at 
the  cost  of  the  appellants. 
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Wn.SON  et  al.  r.  OTT  et  al. 

(Sapreme  Court  of  PennsylTania.    March  26, 

ISOi.) 

Wills  —  Rkvooatioh  bt  Birth  op  Sov  —  Con- 

8tr0ction— mortoagb  foreclosubb  —  partial 
Faili're  of  Consideration. 

1.  A  testator  derised  land  to  his  dangh- 
tets  for  life,  with  remainder  to  their  cliiidren 
in  fee  simple,  and  part  of  the  land  was  set  off 
to  one  daughter  and  her  children,  all  sons.  One 
of  her  sons  died,  leaving  a  widow,  to  whom  he 
devised  all  his  land,  and  a  posthumons  child, 
who  afterwards  died,  unmarried  and  without 
issue.  Held,  that  the  one-third  interest  in  re- 
mainder of  the  deceased  son  descended  to  his 
posthumous  child,  subject  to  the  dower  of  the 
widow,  and  that  on  the  death  of  the  posthumous 
child  his  interest  passed  to  his  father's  brothers, 
as  heirs  of  the  blood  of  the  ancestor  from 
whom  the  estate  came. 

2.  A  will  in  favor  of  testator's  wife  waa 
reToIied  by  the  birth  of  a  posthumous  child. 

3.  Where  a  widow  was  entitled  to  dower, 
subject  to  an  outstandinK  life  estate,  and,  un- 
der a  mistake  of  law,  shared  by  the  grantees, 
executed  a  deed  purporting  to  convey  an  in- 
terest in  remainder  in  fee  simple,  and  took 
back  a  mortgage  for  the  purchase  price,  to  be 
paid  on  the  termination  of  the  life  estate,  she 
Was  entitled  to  recover  such  sum  as  represented 
the  relative  value  of  her  dower  interest  to  that 
of  the  remainder  in  fee. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Scire  facias  by  WlUiam  F.  WUson  and  an- 
other, as  executors  'of  Mary  E.  Wilson,  late 
Mary  B.  T.  Ott,  against  Jacob  Ott  and  an- 
other. From  a  Judgment  for  defendants, 
said  executors  appeaL    Reversed. 

O.  B.  Dickinson,  Henry  M.  Tracy,  James 
M.  Beck,  and  William  F.  Harrlty,  for  appel- 
lants. V.  Gilpin  Robinson  and  A.  Lewis 
Smith,  for  appellees. 

WILLIAMS,  J.  The  mortgage  on  which 
the  writ  of  scire  facias  In  this  case  Issued 
was  grlven  to  secure  the  purchase  money 
agreed  to  be  paid  for  a  one-third  Interest  in 
a  mill  property  in  Philadelphia.  .  It  appears 
that  Dennis  Kelley,  by  his  last  will  and  tes- 
tament, devised  certain  real  estate  to  bis 
daughters  for  life,  with  remainder  to  their 
children  in  fee  simple.  By  proceedings  in 
partition  the  mill  property  was  set  off  to  one 
of  his  daughters,  Mary  T.  Ott,  and  her  chil- 
dren. She  had  three  sons,— Joseph  A.  0.  Ott, 
Jacob  Ott,  and  Jeremiah  J.  Ott  In  1867, 
Joseph  A.  0.  Ott  died,  leaving  to  survive 
him  a  widow,  Mary  B.  T.,  and  a  son,  Jo- 
seph A.,  who  was  born  after  his  death.  By 
his  will  be  devised  all  bis  estate  absolutely 
to  bis  widow.  His  son,  Joseph  A.,  died  at 
the  age  of  10  years,  immarried  and  without 
issue.  In  1877.  In  1879  the  surviving  broth- 
ers of  Joseph  A.  C.  Ott  bought  the  Interest 
of  their  deceased  brother  in  the  mill.  Tholr 
mother,  who  was  still  living,  held  a  life  in- 
terest estate  in  the  property.  The  question 
to  be  settled  when  they  decided  to  buy  was. 
In  whom  Is  the  title  of  Joseph  A.  G.  Ott 
vested?  It  seems  to  have  been  assumed  by 
bU  parties  that  the  death  of  the  posthumous 


son  in  the  lifetime  of  the  life  tenant  under 
the  will  of  Dennis  KeUey  left  the  will  of 
Joseph  A.  0.  Ott  in  full  force,  so  that  his 
widow  took  a  fee  simple  tmder  it,  or  that 
If  the  birth  of  his  son,  after  the  death  of 
Joseph  A.  O.  Ott,  revoked  bis  will,  so  that 
t^e  remainder  in  fee  vested  In  the  son,  then, 
upon  bla  death,  his  mother  took  as  his  heir  at 
law.  Upon  this  theory  she  would  be  the 
holder  of  the  fee,  whether  she  took  as  the 
devisee  of  her  hnsband  or  the  heir  at  law 
of  her  son,  subject,  only,  to  the  life  estate 
of  her  husband's  mother.  Connsel  was  con- 
sulted by  both  parties,  the  buyers  and  the 
seller,  and  a  deed  was  prepared  for  execu- 
tion ,by  the  widow  of  Joseph  A.  C  Ott, 
which  re<;lted  all  the  fticts  stated  above,  and 
added,  as  a  conclusion  drawn  from  them, 
these  words:  "Whereupon  the  Interest  In  re- 
mainder of  the  said  Joseph  A.  C.  Ott,  de- 
ceased. In  said  tract  of  land  and  premises, 
became  vested  In  his  widow,  the  above- 
named  Mary  B.  T.  Ott,  in  fee  simple."  The 
purchase  money  to  be  paid  was  ¥o,000. 
which  was  not  to  become  due  imtil  the  ter- 
mlnation  of  the  life  estate  by  the  death  of 
Mary  T.  Ott,  the  mother,  and  was  secured 
by  the  mortgage  now  In  controversy.  When 
Mary  T.  Ott  died,  proceedings  were  begun 
for  the  collection  of  the  mortgage,  in  ac- 
cordance with  its  terms,  and  the  scire  facias 
in  this  case  Issued.  The  defense  set  up  Is 
that  it  was  given  under  a  misapprehension, 
not  of  the  facts,  but  of  their  legal  effect,  and 
that  for  this  reason  the  defendants  should 
be  relieved  from  the  payment  of  It.  The 
defendants  say  that,  as  they  now  under- 
stand the  law  to  be,  the  estate  of  the  minor 
son  of  Joseph  A.  G:  Ott,  their  brother,  de- 
scended, at  his  death,  upon  them  as  tiis  heirs 
at  law  of  the  blood  of  the  ancestor  from 
whom  the  estate  came,  and  not  upon  his 
mother;  and  they  therefore  bought  from 
Mary  B.  T.  Ott  what  they  at  the  time  owned 
In  fee,  and  gave  the  mortgage  to  secure  the 
price  of  property  she  did  not  own,  and  could 
not  sell  to  them.  This  is  no  doubt  tme, 
upon  the  fbcta  as  they  are  now  presented, 
except  that  she  held  an  estate  in  dow» 
which  did  pass  to  the  purchasers  by  her 
deed.  Her  husband's  estate  in  fee  was  in 
remainder  after  the  life  estate  of  bis  mother. 
When  he  died,  his  will  was  subject  to  revo- 
cation by  the  birth  of  a  child,  after  his  de- 
cease, capable  of  taking  as  bis  heir  at  law. 
This  event  took  place,  and  as  to  his  real 
estate  he  became  intestate.  His  real  estate 
passed  to  his  son,  bom  after  his  death,  sub- 
ject to  the  dower  interest  of  his  widow  un- 
der our  Intestate  laws.  This  Interest  or  es- 
tate was  postponed,  as  to  its  enjoyment,  un- 
til the  termination  of  the  life  estate  of  Iter 
husband's  mother.  It  was  Impossible  for 
the  purchasers  of  the  mill  to  secure  a  mar- 
ketable title  without  acquiring  this  estate 
in  dower,  and  it  had  a  value,  for  the  amount 
of  which  the  defendants  ought  to  pay,  what- 
ever may  be  said  about  their  right  to  be  re- 
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lleved  from  the  remainder  of  fhe  mortgage. 
The  judgment  must  be  reversed  for  this  rea- 
son, if  for  no  other.  The  learned  Judge  told 
the  jury  that  "the  grantor  had  no  title,  and 
the  purchasers  were  buying  wliat  they  al- 
ready owned."  This  may  be  tme  as  to  the 
remainder  in  fee  after  the  life  estate  of 
Mary  T.  Ott,  the  mother,  but  it  Is  not  true 
as  to  the  estate  in  dower  of  Mary  E.  T. 
Ott,  the  widow  of -Joseph  A.  C.  Ott  When 
the  purchase  was  made,  this  was  an  estate 
outstanding,  which  would  have  affected  the 
marketable  quality  of  the  title  materially. 
Its  val\ie  Is  not  to  be  determined  in  view  of 
her  subsequent  death  before  the  termination 
of  the  life  estate  of  her  husband's  mother, 
but  in  Tiew  of  the  situation  existing  at  the 
date  of  her  deed  to  the  defendants.  It  la 
also  well  to  say  that  this  is  not  the  case  of 
a  "failure  of  title,"  in  the  sense  in  which 
those  words  are  ordinarily  used  when  speak- 
ing of  the  right  of  a  disappointed  purchaser 
to  defend  against  the  payment  of  purchase 
money.  The  title  has  not  failed.  There  has 
been  no  ouster  or  eviction  from  any  portion 
of  the  mill  property.  No  hostile  title  has 
been  asserted  to  it,  or  any  part  of  it  It  is 
the  case  of  a  mistake  In  the  law  as  to  the 
•iffect  of  facts  which  all  parties  to  the  trans- 
action thoroughly  understood,  and  which  are 
fully  recited  on  the  tace  of  the  conveyance. 
We  do  not  say  that  such  a  mistake  will  not 
afford  a  ground  of  defense  to  the  mortgage. 
Under  the  view  taken  of  the  case  by  the 
learned  judge  of  the  court  below,  that  ques- 
tion is  not  before  ns.  What  we  do  say  is 
that  the  plaintiff  is.  In  any  event,  entitled 
to  recover  such  a  sum  as  shall  fairly  rep- 
resent the  relative  value  of  her  dower  inter- 
est to  that  of  the  remainder  in  fee,  which 
passed  from  her  son  to  the  defendants.  The 
Judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 


an  P>.  St  408) 

WHEELER  T.  RBAIi-ESTATE  TmJB!  INS. 

&  TRUST  CO.  OF  PmLADBLPHIA 

(Supreme  Court  of  PennsylTania.     March  26, 

1894.) 

IHSOBAROS— AOAINST  LtlKS  OM  RSALTT  — FuTUKB 

Liens. 
A  policy  on  a  mortgage  against  loss  by 
defects  or  unmarketableness  of  the  title  or  mort- 
gage interest,  or  t>ecause  of  liens  or  incum- 
brances charging  the  same  at  date  of  policy, 
"saving  defects'"^  or  objections  to  title  '  "which 
do  or  may  now  exist"  including  "unmarketabil- 
ity  by  reason  of  the  possibility  of  mechanics' 
liens  and  municipal  liens,"  but  not  "actual  loss- 
es by  reason  of  sncb  liens,"  insures  only  against 
liens  the  rights  to  which  are  already  inchoate 
at  the  date  of  the  policy. 

Appeal  from  court  of  common  pleas,  Phila- 
ddphla  county;  Bregy,  Judge. 

Action  by  Susan  Famum  Wheeler  against 
the  Real-Estate  title  Insurance  &  Trust  Gom- 
imny  of  Philadelphia  on  a  policy  of  Insur- 
ance. Judgment  for  plaintiff.  Defendant 
appeals.     Reversed. 

v.28A.no.l4— 54 


Emil  Rosenberger  and  John  O.  Johnson, 
for  appellant  a  Berkeley  Taylor,  for  appel- 
lee. 

MITCHELL,  J.  The  policy  was  upon  » 
mortgage,  and  the  covenant  in  it  was  to  in- 
demnify the  holder  against  "all  loss  ♦  •  • 
by  reason  of  defects'  or  unmarketablenees  of 
the  title  to  the  estate  or  interest  insured, 

*  •  *  or  because  of  liens  or  incumbrances 
charging  the  same  at  the  date  of  tills  policy." 
A  bul'lding  was  then  in  process  of  erection  on 
the  mortgaged  premises,  and  is  so  set  forth 
in  the  policy.  While  it  was  in  progress,  and 
for  six  months  afterwards,  the  possibility  of 
the  filing  of  mechanics'  liens,  which  would 
relate  back  to  the  commencement  of  the 
building,  and  thus  antedate  the  mortgage, 
created  a  twofold  danger:  First,  it  was  a 
defect  in  the  title  which  might  nmke  it  un- 
marketable as  a  first  Incumbrance,  and.  If 
the  holder  was  compelled  to  sell  it  he  could 
only  do  so  at  a  loss;  and,  secondly,  in  case 
of  a  sale  of  the  property,  the  mechanics'  liens 
would  have  priority  in  the  distribution  of 
the  proceeds,  and  the  mortgage  might  have 
to  bear  a  deficiency.  The  covenant  already 
quoted  insured  against  l>otb  these  losses,  but 
as  the  insurer  was  not  willing  to  undertake 
the  indefinite  liability  of  the  first  a  clause 
was  added,  "saving  Uie  defects,  liens,  or  In- 
cumbrances excepted  in  Schedule  B."  This 
was  clearly  a  restriction  of  the  liability  pre- 
viously assumed,  and  was  not  intended  to 
create  any  new  liability  of  its  own.  Turning 
to  Schedule  B,  we  find  that  It  sets  out  "de- 
fects or  objections  to  title,  and  lieno.  charges, 
and  incumbrances  thereon,  which  Ao  or  lOiay 
now  exist,  and  against  which  the  company 
does  not  agree  to  insure;"  and,  first  "nn- 
marketability  by  reason  of  the  possibility  of 
mechanics'  and  municipal  liens  is  excepted 
from  insurance."  Possibility  of  liens,  to  af- 
fect marketability,  must  of  course,  be  a 
present  possibility.  A  future  posalbillty  of 
liens  can  never  be  escaped  in  any  case,  and 
therefore  cannot  make  a  title  unmarketable. 
But  "actual  losses  by  reason  of  such  liens 

*  *  ♦  are  Insured  against"  and  "such 
liens"  are  those  already  referred  to,  those 
having  a  present  possibility.  The  meaning 
of  this  language  does  not  admit  of  doubt. 
The  main  covenant  Includes  several  classes 
of  liabilities.  Schedule  B  excepts  one  class,— 
unmarketabillty  by  reason  of  possibility  of 
liens,— but  by  an  exception  to  the  exception, 
prevents  the  exclusion  of  actual  losses  by 
such  liens;  that  is,  should  a  mechanic's  lien 
intervene,  the  insurer  will  not  Indemnify  for 
the  loss  from  the  unmarketabillty  of  the 
mortgage  thereby  caused,  but  wUl  make 
good  any  actual  loss,  such  as  the  deficiency 
of  the  fund  to  satisfy  the  mortgage  after  pay- 
ment of  the  lien.  The  general  intent  and 
effect  of  the  whole  policy  were  to  insure  the 
mortgage  as  a  valid  security  Iwth  as  to  title 
and  incumbrances.  As  to  title,  all  defects 
were  included,  except  the  one  of  immarket- 
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ability  by  reason  of  poEBlbillty  of  Hens.  Ab 
to  liens  or  Incumbrances,  only  those  were 
Included  which  come  under  either— First,  the 
main  coTenant  (those  actually  charging  the 
■property  at  the  date  of  the  policy);  or,  sec- 
ondly, under  Schedule  B,  mechanics'  or  munic- 
ipal claims  "which  do  or  may  now  exist" 
at  the  same  date,  to  wit,  inchoate  mechanics' 
llMis,  which,  though  not  yet  In  actual  exist- 
ence, may,  within  six  months  of  the  comple- 
tion of  the  building,  spring  up,  and  acquire 
an  existence  aa  of  a  date  prior  to  the  policy. 
Not  until,  by  the  lapse  of  time,  the  danger 
of  such  liens  should  be  passed,  would  the 
mortgage  be  secure  as  a  first  Incumbmnce. 
Before  so  secure,  there  was  the  danger,  not 
only  of  mechanics',  but  also  of  municipal, 
liens  Intervening.  The  latter  were  therefore 
classed  with  the  former,  and  actual  loss  by 
reason  of  either  was  Insured  against  But 
there  is  no  covenant  or  language  indicating 
any  Intent  to  go  beyond  that  limit  of  time, 
and  to  assume  a  general  liability  to  indemni- 
fy against  possible  future  Incumbrances, 
municipal  or  other.  The  policy  was  executed 
In  1888.  The  municipal  work  for  which  the 
claims  in  question  were  filed  was  not  done 
till  1891.  Such  claims  were  neither  a  charge 
on  the  property  at  the  date  of  the  policy,  nor 
became  so  within  the  period  provided  for  In 
Schedule  B.  They  were  not  within  the  policy 
at  aU,  and  created  no  cause  of  action  under 
it    Judgment  reversed. 


<160  Pe.  St  ESS) 

LINCK  V.  MacMHiLAis. 

(Supreme  Oonrt  of  Pennsylvania.     March  26, 

1884.) 

RBLBASE— Coi<SI1>ERATl6l7— FOWEB  OV  AOEST. 

In  an  action  on  a  note  against  the  indors- 
«r,  defendant  set  up  a  release  by  plaintiff  on 
receipt,  from  the  maker,  of  certain  horses  in  pay- 
ment Plaintiff  denied  the  release,  and  con- 
tended that  he  took  the  horses  only  as  collateral. 
BM,  that  it  was  proper  to  refuse  a  charge  ask- 
ed by  plaintiff,  that  if  the  horses  were  not  the 
maker's  property  when  he  transferred  them  to 
plaintiff,  and  defendant  knew  it,  plaintiff  should 
recover,  since  the  maker  might  not  own  the 
horses,  and  yet  have  the  powo'  to  pledge  them. 

Appeal  from  court  of  common  pleas,  In- 
coming county. 

Action  by  J.  H.  LInck  against  Malcolm 
MacMlllan  on  a  promissory  note.  Judgment 
for  defendant    Plaintiff  appeals.    Affirmed. 

On  March  4,  18S9,  A.  P.  Sallade,  being  in- 
debted to  defendant  MacMillan,  gave  him 
his  promissory  note,  signed,  "A.  P.  Siallade, 
Agent"  MacMlllan,  being  indebted  toLlnck, 
Indorsed  Sallade's  note,  and  gave  It  to  Linck 
In  payment  The  note  was  not  met  at  ma- 
turity, was  duly  protested,  and  on  March  28, 
1881,  this  suit  was  brought  to  recover  the 
amount  of  it  After  the  maturity  of  the  note, 
and  before  this  suit  was  brought,  MacMiUan 
had  sued  Sallade  befcH-e  an  alderman  of  the 
city  of  Williamsport,  obtained  Judgment  for 
$184.29,   issued  execution,  and  levied  upon 


certain  horses  then  In  the  possession  of  Sal- 
lade. MacMlllan  claims  that  while  this  levy 
was  stiU  in  torce,  he  put  his  judgment  against 
Sallade  under  the  control  of  Linck,  who  first 
continued  the  sale  of  the  horses  levied  upon, 
finally  took  from  Sallade  a  bill  of  sale  for 
them,  and  at  the  same  time  released  him 
(MacMillan).  This  release  was  the  defense 
relied  upon  In  the  present  action.  Sallade^s 
note  was  left  in  the  possession  of  Llndc. 
Iiinck,  admitting  that  he  t0(A  a -bill  of  sale 
for  the  h(»-ses,  claims  that  he  Altered  Into 
this  attempt  to  hold  Sallade  merely  in  order 
to  accommodate  MacMillan,  that  the  bill  of 
sale  was  taken  by  him  as  security  only,  and 
denies  that  MacMillan  was  released.  The 
evidence  shows  that  Sallade  was  in  posses- 
sion of  the  horses  in  question  as  agent  of 
John  Group,  who  afterwards  took  them  out- 
side of  Pennsylvania,  and  sold  them.  Lind: 
furthra:  contends  that  Sallade  being  a  bailee 
of  the  horses,  vrltb  no  authority  to  sell  or 
pledge  them,  a  bill  of  sale  from  him  was  of 
no  value,  and  would  not  support  a  release. 
At  the  time  Sallade  made  the  bill  of  sale  in 
question,  the  horses  were  either  left  in  his 
possession,  or  immediately  returned  to  him. 
When  they  were  sold  by  Group,  linck  re- 
ceived no  part  of  the  proceeds.  PlalntlflT,  hi- 
ter  alia,  asked  the  court  to  charge:  "Third. 
If  the  Jury  believe  the  horses  wo-e  not  the 
property  of  A.  P.  Sallade  at  the  time  of  the 
alleged  transfer  to  the  plaintiff,  their  verdict 
must  be  for  the  plaintiff.  Fourth.  If  the  jury 
believe  the  hwses  were  not  the  property  of 
A.  P.  Sallade  at  the  time  of  the  alleged  trans- 
fer to  the  plaintiff,  and  that  the  defendant 
had  knowledge  thereof,  their  verdict  mnst 
be  for  the  plaintiff." 

B.  S.  Bentley  and  Max  L.  Mitchell,  for  ap- 
pellant   Chas.  J.  Rellly,  for  appellee. 

PER  CURIAM.  This  case  depended  on 
questions  of  fact  which  were  clearly  for  the 
consideration  of  the  Jury,  and  It  appears  to 
have  been  submitted  to  them  with  instruc- 
tions which  wM-e  warranted  by  the  testi- 
mony. The  only  errors  assigned  are  the 
learned  Judge's  answers  to  plaintiff's  third 
and  foiuth  points  for  charge.  In  substance, 
said  answers  were  that  the  facts  of  which 
said  points  are  predicated  would  not,  alone, 
be  sufficient  to  prevent  a  recovery,  because, 
although  the  hcnrses  might  not  be  the  prc^- 
erty  of  Sallade,  yet  he  might  have  control  of 
them,  and  be  able  to  pledge  them;  and,  if 
the  Jury  were  satisfied  he  had  audi  power, 
the  points  would  not  be  good.  But  if  the 
horses  were  not  the  property  of  Sallade,  and 
plaintiff  was  imposed  on  by  any  misrepresen- 
tation, or  his  want  of  Information  was  taken 
advantage  of  in  any  way,  this  would  be  socb 
a  fraud  as  would  prevent  the  defense  set 
up  from  being  successful.  "It  all  depcndr' 
upon  the  power  of  Sallade  to  make  the  trans- 
fa-."  The  verdict  for  defendant  necessaril.v 
implies  a  finding  by   the  jury   that,  aa  a 
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matter  of  ttuA,  Sallade  was  authorized  to 
make  tbe  transfer.  That  finding  of  fact  was 
not  tmwarranted  by  the  testimony.  Thne  is 
nothing  In  either  of  the  specifications  of  error 
that  requires  a  reversal  of  the  judgment. 
Judgment  affirmed. 


aw  Pa.  St.  460) 

VmULS  T.  BUNNELL. 

(Supreme  Court  of  PennsylTania.     March  28, 

1894.) 

JUBOMENT  AGAINST  MaRUIED  WoMAN— DlTSSTlNO 

■  ,  RisHTS  OP  Husband— FRAUD. 

Where  land  of  a  married  woman  wag 
sold  at  sherifTa  sale  on  a  judgment  entored  on  a 
judgment  note  given  by  her  for  bona  fide  indebt- 
edness, the  inchoate  marital  rights  of  her  hus- 
band in  the  land  were  extinguished,  though  the 
purchaser  at'  the  sale  was  the  assignee  of  the 
judgment,  and  had  taken  the  assignment  sub- 
ject to  an  agreement  to  bring  the  land  to  sale^ 
and,  if  he  became  the  purchaser,  to  pay  the 
amount  of  the  judgment  to  his  assignor  and  the 
balance  to  the  wife. 

Appeal  from  com^  of  common  pleas,  Wy- 
oming county;   .Tohn  A.  Slttser,  Judge. 

Action  of  ejectment  by  E.  H.  Wells  against 
F.  O.  Bunnell.  Judgment  for  plaintiff.  De- 
fendant appeals.     Affirmed. 

Chas.  E.  Terry  and  E.  J.  Jorden,  for  ap- 
pellant Cbas.  B.  Staples,  James  W.  Flatt, 
and  W.  E.  &  C.  A.  Little,  fOr  appellee. 

WILLIAMS,  J.  This  Is  an  action  of  eject- 
ment by  a  sherifTs  vendee  to  recover  pos- 
session of  a  dwelling  house  and  lot  sold  as 
the  property  of  Martha  H.  Bunnell.  She 
*  makes  no  defense,  but  her  husband,  F.  C. 
Bunnell,  who  Is  in  possession  of  the  prop- 
erty, defends  on  the  ground  that  the  sher< 
IfTs  sale,  under  which  tbe  plaintiff  claims, 
was  a  device  to  deprive  him  of  his  mari- 
tal rights  in  the  property  of  his  wife.  The 
facts  that  led  up  to  this  suit  are  as  follows: 
Tbe  defendant,  F.  C.  Bunnell,  was  formerly 
the  owner  of  the  property.  He  failed  In 
business,  and  in  18S9  made  an  assignment  of 
all  his  property,  real  and  personal,  for  tbe 
benefit  of  his  creditors.  In  1890,  Mrs.  Bun- 
nell became  the  purchaser  of  this  and  some 
other  pieces  of  real  estate  at  assignee's  sale. 
Contemporaneously  with  this  purchase,  and 
corresponding  in  amount  with  tbe  price  she 
was  to  pay  to  tbe  assignee,  she  gave  to  her 
brother.  Smith,  president  of  the  First  Na- 
tional Bank  of  Stroudsburg,  a  judgment  note 
for  $11,630,  on  which  judgment  was  duly 
entered  in  Wyoming  county,  where  the  lands 
were.  A  few  weeks  later  she  gave  another 
Judgment  note,  for  about  $7,000,  on  which 
the  Stroudsburg  Bank  caused  judgment  to  be 
entered  In  Monroe  county,  where  the  bank 
was  located.  The  plaintiff.  Wells,  became 
the  assignee  of  so  much  of  these  judgments 


as  amounted  to  113,388.43  under  an  arrange- 
ment that  he  was  to  bring  the  real  estate  of 
Mrs.  Bunnell  to  sale  by  the  sheriff,  and.  If 
he  became  the  purchaser,  make  sale  of  it  as 
opportunity  offered,  pay  to  the  bank  the 
amount  of  money  represented  by  the  assign- 
ment to  lilm,  and  turn  what,  if  anything 
might  he  left,  over  to  Mrs.  Bunnell.  In  pur- 
suance of  this  arrangement  he  caused  the 
real  estate  of  Mrs.  Bunnell  to  be  sold  by  the 
sheriff,  and  t>ecame  the  purchaser.  One  of 
the  principal  pieces  of  this  real  estate  Is  the 
house  and  lot  for  which  this  stilt  is  brought. 
It  is  apparent  that  it  will  not  be  possible  for 
Wells  to  sell  it.  In  pursuance  of  his  arrange- 
ment with  the  bank,  unless  he  can  recover 
the  possession.  He  holds  the  title  In  trust 
for  tbe  payment  of  $13,388.43  out  of  its  pro- 
ceeds to  the  Stroudsburg  Bank,  and  the  in- 
terest of  Mrs.  Martha  Bunnell  is  contingent 
upon  his  being  able  to  realize  from  the  prop- 
erty a  larger  sum  of  money  than  he  is  bound 
to  pay  to  tbe  bank.  Now,  assuming,  as  we 
must  do  upon  the  facts  before  us,  that  the 
judgments  held  by  the  bank  against  Mrs. 
Bunnell  were  for  a  bona  fide  Indebtedness, 
it  is  very  clear  that  the  bank,  or  the  plain- 
tiff, standing  in  its  place,  has  a  perfect  right 
to  collect  the  debt  by  the  sale  of  Mrs.  Bun- 
nell's real  estate.  If  this  should  operate  to 
destroy  the  marital  rights  of  her  husband  in 
that  real  estate.  It  is  because  a  judicial  sale 
upon  a  valid  judgment  passes  the  titie  of  the 
defendant  therein  to  the  purchaser.  Noth- 
ing short  of  the  payment  of  the  debt  can  pre- 
vent either  the  sale  or  its  legal  conseqnencea 
In  a  large  majority  of  sheriff's  sales  of  real 
estate  the  inchoate  Interest  of  a  wife  or  hus- 
band is  extinguished  by  the  sale,  but  that 
affords  no  reason  for  staying  proceedings, 
or  for  resisting  the  title  of  the  sheriff's  ven- 
dee after  a  sale  has  been  made.  The  law 
will  lay  Its  hand  upon  a  fraudulent  scheme 
to  deprive  the  wife  of  ber  dower,  or  the  hus- 
band of  his  estate  by  the  curtesy,  and  will 
open  or  stay  proceedings,  upon  a  judgment 
confessed  without  a  full,  bona  fide  considara' 
tion,  to  be  used  to  carry  such  scheme  into 
effect.  But  an  honest  judgment,  represent- 
ing an  actual  Indebtedness,  binds  the  estate 
of  tbe  debtor.  A  sheriff's  sale  made  upon 
such  a  judgment  carries  the  titie  of  the  de- 
fendant to  the  purchaser,  and  extinguishes 
the  interest,  present  and  prospective,  of  the 
wife  or  husband  of  the  defendant  This  is 
conclusive  of  this  case.  Tbe  bona  fides  of 
the  judgments  given  by  Mrs.  Btmnell  to  the 
bank  being  conceded  by  the  defendant,  he 
Is  left  without  any  ground  upon  which  to 
stand,  and  the  learned  judge  of  the  court  be- 
low properly  instructed  the  jury  to  return  a 
verdict  against  him.  The  judgment  Is  af- 
firmed. 
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FEBOnSON  T.  LAUTEBSXBIN. 

(Supreme  Conrt  of  PennsylvaDla.     Karch  26^ 

1894.) 

Replevin  bi  Lbmoh  or  CHA.TTEi.g-  Salb  on  Ex- 
ecution   ASAINST    Lessee  —  Ribhts   or   Fua- 

CBASEB. 

Where  furniture  was  let  upon  a  bailment 
for  use,  with  a  privilege  to  buy  upon  paying  the 
purchase  money,  and  the  lessees  did  not  buy  or 
pay  the  rent,  the  lessor  had  the  right  of  posses- 
sion, and  could  maintain  replevin  against  the 
purchaser  of  the  furniture  at  an  execution  sale 
on  a  judgment  against  the  lessees. 

Appeal  from  court  of  common  pleas,  Schuyl- 
kill county;  Becbtel,  Judge. 

Action  of  replevin  by  P.  J.  Ferguson 
against  Isidore  Lautersteln.  Judgment  for 
plalntUI.     Defendant  appeals.     Affirmed. 

The  defendant  claimed  title  to  the  fiurniture 
in  controvorsy  as  purchaser  at  an  execution 
Bale  on  a  judgment  against  Crlnnlan  Bros., 
the  lessees  mentioned  in  the  opinion.  The 
provisions  of  the  lease,  which  also  covered 
the  hotel  in  which  the  furniture  was  situated, 
80  far  as  they  related  to  the  furniture,  were 
as  follows:  "Also,  the  party  of  the  first  part 
hereby  leases  all  the  household  furniture  now 
on  the  premises  and  being  used,  and  used 
in  the  said  Ferguson  House,  at  the  yearly 
rental  of  six  per  cent,  on  four  thousand  one 
hundred  ($4,100.00)  dollars,  with  the  condi- 
tions and  privileges  attached  to  the  said  fiuv 
niture  and  household  goods  now  on  the  prem- 
ises of  the  party  of  the  second  part  having 
the  right  and  privilege  of  purchasing  the 
same  for  four  thousand  one  hundred  ($4,100.- 
00)  dollars  within  the  term  of  five  (6)  years; 
it  being  specially  agreed  upon  that  all  the 
said  furniture  Is,  and  to  remain,  the  absolute 
property  of  the  said  party  of  the  first  part, 
until  paid  tot,  when  a  bill  of  sale,  In  due 
form  of  law,  will  be  made  and  executed  In 
pursuance  of  this  agreement." 

A.  W.  Schalck,  for  appellant  S.  G.  M. 
Hollopeter  and  J.  H.  Pomeroy,  for  appellee. 

OREBN,  J.  In  -the  case  of  Harlan  v.  Har- 
lan, 15  ^a.  St  507,  Mr.  Justice  Rog«s,  de- 
livering the  opinion,  said:  "It  is  well  set- 
tled, as  a  general  principle,  that,  in  Penn- 
sylvania, replevin  lies  wherever  one  mjin 
claims  goods  In  the  possession  of  another; 
and  this  whether  the  claimant  has  ever  had 
possession  or  not,  and  whether  his  property 
in  the  goods  be  absolute  or  qualified,  pro- 
vided he  has  the  right  of  possession."  In 
that  case  we  held  that  a  purchaser  at  sh&c- 
Iff's  sale  of  a  mill  property  could  maintain 
replevin  for  a  piece  of  machinery,  part  of 
the  freehold,  but  detached  thereftom  by  the 
former  owner,  although  he  had  never  been 
in  possession,  and  could  only  make  title  to 
the  machinery  by  proving  his  title  to  the 
land.  In  Rowe  v.  Sharp,  51  Pa.  St  26,  we 
sustained  an  action  of  replevin  brought  by 
the  owner  who  had  let  a  pair  of  billiard 
tables  upon  a  bailment  for  use,  with  a  pro- 
vision for  sale  in  case  of  the  payment  of  the 


price,  where  the  bailee  had  d^vered  them  to 
another  to  indemnify  him  as  surety  during 
the  continuance  of  the  bailment  The  court 
below  had  said:  "The  mere  liability  of  Row« 
as  ball,  and  especially  If  not  injured  thoeby, 
would  not  entitle  him  to  hold  the  property 
from  Sharp,  if  the  terms  of  the  lease  had 
been  violated  by  GofF;  nor  would  his  and 
Fero's  subsequent  purchase,  with  this  knowl- 
edge of  the  manner  in  which  the  other  hdd 
it,  give  them  any  additional  <»:  greats  right 
to  hold  it  from  the  lessee.  If  the  evidence 
is  credited  by  the  jury,  the  plalntUf  is  en- 
titled to  recover  back  his  property."  This 
was  assigned  for  error,  but  we  held  It  was 
correct,  and  thus  sustained  the  action,  and 
also  the  proposition  that  the  violation  at  the 
terms  of  the  lease  by  the  lessee  gave  a  right 
9f  recovery  to  the  lessor  from  the  grantees 
of  the  lessee.  This  case  practically  covers 
the  present  because  the  lease  was  violated 
by  the  lessees,  by  not  paying  the  rent  and 
this  gave  a  right  of  recovery  In  replevin 
against  the  lessees,  and  consequently  against 
their  grantee.  In  Crist  v.  Kleber,  79  Pa. 
St  200,  we  sustained  an  action  of  rei^vin 
for  a  piano  which  had  been  leased  to  one 
with  a  privilege  to  purchase  at  a  designated 
price.  The  price  was  not  paid,  and  the  piano 
was  sold  for  taxes  owing  by  the  lessee.  The 
action  was  brought  by  the  lessor  against  the 
purchase  at  the  tax  sale,  and  a  recovery 
was  had,  which  this  court  affirmed.  In  Mil- 
ler V.  Warden,  111  Pa.  St  300,  2  Aa  90,  we 
reaffirmed  the  doctrine  of  Harlan  v.  Harlan, 
saying  that  "the  action  of  replevin  lies  In 
P«msylvania  for  the  properly  of  one  per-, 
son  in  possession  of  another,  whether  the 
dalmant  eter  had  i>osses8lon  of  It  or  not 
'provided  he  has  the  right  of  possession."  In 
Ferguson  v.  Rafferty,  128  Pa.  St  337, 18  Att 
484,  we  held  that  upon  a  sale  of  certain  tim- 
ber to  be  cut  by  the  vendee,  but  the  v^idor 
to  have  the  right  to  hold  the  logs  until  the 
purchase  money  was  paid,  the  vendor  had  a 
qualified  title,  upon  which— the  purchase 
money  remaining  unpaid— he  might  maintain 
replevin  for  logs  removed  by  the  vendee,  or 
one  claiming  under  him.  We  said:  "The 
defendant  claimed  title  to  the  whole  of  the 
logs  tmder  a  sheriff's  sale  of  the  title  of  D. 
L.  Ferguson,  and  D.  I>.  Ferguson's  title  was 
derived  exclusively  from  the  sale  made  to 
him  by  the  plaintiff.  The  defendant  bding 
a  purchaser  with  notice  of  the  plaintiff's 
claim  of  title,  is  in  no  better  position  than  D. 
L.  Ferguson  wonid  have  been  if  he  had  been 
the  defendant.  •  *  •  It  seems  td  us  quite 
plain  that  as  between  himself  and  D.  L.  Fer- 
guson,'or  the  defendant  with  notice,  he  had 
the  right  to  the  possession  for  the  securltT 
of  the  purchase  money,  and  at  least  a  quali- 
fied title  to  the  logs.  In  such  circumstan- 
ces the  authorities  are  plain  that  there  may 
be  a  recovery." 

The  foregoing  cases  are  quite  sufficient  to 
sustain  a  recovery  In  the  present  case.  The 
question  of  the  defendant's  notice  of  Fergo- 


Digitized  by 


Google 


F».) 


PLUMMEB  o.  HILLSIDE  COAL  &  IBON  CO. 


853 


son's  claim  of  title  before  he  purchased  was 
submitted  to  the  Jury  by  the  court  below, 
and  found  for  the  plaintiff.  The  court  far- 
ther held'  that  the  furniture  was  let  to  the 
Crinnian  Bros,  upon  a  bailment  for  use,  with 
a  prlTllege  to  buy  upon  paying  the  purchase 
money  ($4,100),  and  that  if  Crinnian  Bros, 
never  did  buy,  nor  pay  the  rent,  the  plaintiff 
had  the  right  of  possession,  as  against  Crin- 
nian Bros.,  and  therefore  against  the  defend- 
ant, claiming  under  them.  We  think  this  a 
correct  Interpretation  of  the  law  In  Pennsyl- 
vania, under  our  decisions;  and  as  Crinnian 
Bros,  never  did  buy  the  furniture,  nor  pay 
the  rent,  the  plaintiff  had  the  right  to  have 
possession,  for  the  protection  of  his  title, 
both  against  them  and  the  defendant,  claim- 
ing under  them.     Judgment  affirmed. 


neo  Pa.  St  48S) 

PLTBTMER  v.  HTLLSIDE  COAL  &  IRON 

CO.  et  aL 

(Supreme  Court  of  Fenngylvania.     March  26, 

1894.) 

Mixes— Coal  Liasss— Abandokhent. 

1.  A  lease  of  lands  for  ICX)  years  (posses- 
sion to  extend  only  to  their  use  as  a  coal  field), 
the  lessee  to  have  full  power  and  possession  to 
search  for  and  raise  coal  anywhere  thereon,  and 
to  enter  and  carry  it  away,  and  full  enjoyment 
of  the  premises  as  a  coal  field,  in  consideration 
of  a  certain  cash  price  and  the  yearly  rent  of 
one  dollar,  worlds  a  severance  of  estate  between 
the  surface  and  the  coal  stratum,  so  that  pos- 
session of  the  former  is  not  adverse  to  the  lat- 
ter. 

2.  The  lessee's  failure  to  pay  rent  or  to 
search  for  coal  for  a  number  of  years  is  not  evi- 
dence of  his  abandonment  of  the  lease. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county;  Fred  W.  Gunster,  Judge. 

Trespass  q.  c.  by  Emma  A.  Plummer 
against  the  Hillside  Coal  &  Iron  Company 
and  the  Lackawanna  Coal  Company,  Lim- 
ited. Judgment  for  defendants.  Plaintiff 
appeals.     Affirmed. 

H.  M.  Hannah,  Alexander  Famham,  and 
8.  B.  Price,  for  appellant  Jessups  &  Hand 
and  WiUard,  Warren  &  Knapp,  for  appd- 
lees. 

WILLIAMS,  J.  The  learned  counsel  for 
the  appellant  states  the  point  In  controversy 
very  fairly  and  dearly  in  the  opening  sen- 
t^ice  of  his  printed  argument  He  says, 
"The  contention  in  this  case  Is  confined  to 
the  effect  and  subsequent  hlstoi7  of  the 
Calendar  lease  dated  the  1st  of  October 
1828."  His  position  is  that  the  lease  granted 
only  an  Incorporeal  right  to  the  lessee,  to 
be  exercised  upon  the  premises  covered  by 
the  lease.  The  appdlees,  on  the  other  hand,' 
contend  that  it  granted  the  coal  In  place, 
under  the  land,  absolutely.  The  words  of 
the  instrument  upon  which  this  question 
depends  may  be  put  together  thus:  "Samuel 
Calendar  *  •  •  doth  lease  and  to  farm 
let  to  Thomas  Merldeth  •  •  •  all  the 
land  that  he  now   holds,    •   •    •   and  the 


lease  is  to  continue  for  the  term  of  one  hun- 
dred years  from  this  day.  Possession  of  the 
leased  premises  shall  extend  only  to  their 
use  as  a  coal  fidd.  The  lessee  shall  have 
full  power  and  possession  to  search  for  coal 
anywhere  on  the  leased  premises.  In  any 
manner  he  may  think  proper,  to  raise  the 
coal,  when  found,  from  the  beds;  to  enter 
and  carry  away  coal;  and  to  sell  the  same 
for  his  own  benefit  and  profit.  He  may  oc- 
cupy whatever  land  may  be  useful  or  neces- 
sary as  coal  yards,  •  •  •  for  roads  for 
transporting  the  coal;  and  In  case  it  may 
prove  necessary  for  securing  the  full  en- 
joyment of  the  premises  aforesaid  as  a  coal 
field,  as  aforesaid,  then  the  said  Samuel 
covenants  and  agrees  to  execute  such  fur- 
ther writings  as  counsel  learned  in  the  law 
may  deem  proper."  The  purchase  money 
or  price  of  the  coal  is  fixed  at  |200.  If 
the  coal  proved  abundant  and  of  a  given 
thickness,  then  another  $100  was  to  be  paid. 
In  addition  to  this  the  sum  of  $1  per  an- 
num was  to  be  paid,  as  rent  The  lessor  re- 
ewved  out  of  this  grant  the  right  for  himself 
and  his  heirs,  to  take  coal  for  their  own  use, 
so  long  as  they  should  reside  on  the  land. 
This  instrument  contemplated  a  sale  of  the 
ooal  under  the  leased  premises  at  a  fixed 
price,  to  be  increased  9100  If  the  quantity  of 
coal  reached  the  proportions  described  In  it. 
The  right  of  removal  was  to  be  exercised 
within  100  years.  The  fact  that  the  Instru- 
ment Is  In  the  form  of  a  lease  is  not  mate- 
rial, when  the  character  of  the  transaction 
is  apparent  Eingsley  v.  Iron  Co^  144  Pa. 
St  C13,  23  Ati.  250;  Montooth  v.  Gamble, 
123  Pa.  St  240,  16  Atl.  5M.  A  written  con- 
tract though  not  under  seal,  granting  th^ 
privilege  of  dlg^g  all  the  coal  or  ore  on  the 
vendor's  land.  Is  equivalent  to  a  conveyance 
of  the  title  to  the  coal  or  ore  in  fee.  Fair- 
chUd  V.  Furnace  Co.,  128  Pa.  St  486,  18  Ati. 
443,  444.  Such  a  conveyance  operates  to 
sever  the  surface  from  the  underlying  stra- 
tum of  coal;  and  after  sudi  severance  the 
continual  occupancy  of  the  surface  by  the 
vendor  is  not  hoistlle  to  the  title  of  the 
owner  of  the  underlying  estate,  and  will  not 
give  title  undw  the  statute  of  limitations. 
To  affect  the  title  of  the  owner  of  the  coal, 
there  must  be  an  entry  upon  hia  estate,  and 
an  adverse  possession  of  it  Armstrong  v. 
Caldwell,  53  Pa.  St  284.  But  the  contention 
that  a  right  to  mine  coal  In  the  land  of  an- 
other Is  an  Incorporeal  one  cannot  be  suc- 
cessfully maintained.  The  grant  of  such  a 
right  Is  a  grant  of  an  into'est  in  land.  Hope's 
Appeal  (Pa.  Sup.)  3  Att  23.  When  the  giant 
Is,  In  terms  or  In  effect  a  grant  of  all  the 
coal  on  the  lessor's  land,  this  amounts  to 
a  severance  of  the  coal  from  the.  surface, 
and  vests  a  title  to  the  underlying  stratum 
In  the  grantee.  Sanderson  v.  City  of  Scran- 
ton,  105  Pa.  St  468.  This  underling  estate 
may  be  conveyed  under  the  same  general 
rules,  as  to  notice,  as  to  recording,  and  as 
to  actual  i)088ession,  as  the  surface.    After 
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such  a  seTeranoe  the  possession  of  the  hold- 
er of  each  estate  is  referable  to  his  title. 
The  owner  of  the  surface  can  no  more  ex- 
tend the  efCect  of  his  possession  of  his  own 
estate  downward  than  the  owner  of  the  coal 
stratum  can  extend  his  possession  upward, 
BO  as  to  give  him  title  to  the  surface,  under 
the  statute  of  limitations.  The  owner  of 
the  surface  can  be  affected  only  by  the  inva- 
sion of  the  surface.  The  owner  of  the  un- 
derlying stratum  is  not  bound  to  take  notice 
of  the  Invasion  of  the  estates  that  do  not 
belong  to  him,  but  when  his  own  estate  is 
Invaded  he  Is  bound  to  take  notice.  The 
conclusion  thus  reached  disposes  of  the  tlUe 
b^  possession  set  up  by  the  plaintiff,  and  of 
her  right  to  recover  In  this  case. 

The  appellant  cites  Oil  Co.  v.  Fretts,  152 
Pa.  St.  451,  25  Aa  732;  Menlsh  T.  Stone, 
152  Pa.  St  457,  note,  25  Atl.  732,— and  other 
cases  In  wliich  oil  leases  were  considered, 
and  the  rights  of  the  lessors  and  lessees  de- 
fined. A  lease  granting  to  the  lessee  the 
right  to  explore  for  oil,  and,  In  case  oil  is 
found  In  paying  quantities  on  the  leased  prem- 
ises, to  drill  welis  and  raise  the  oil,  paying 
an  agreed  royalty  therefor,  has  been  held  to 
convey  no  Interest  in  the  land,  beyond  the 
right  to  enter  and  explore,  unless  the  search 
for  oil  proves  successful.  If  It  proves  unsuc- 
cessful, and  the  lessee  abandons  its  future 
prosecution,  his  rights  under  the  lease  are 
gone.  So  It  might  be  with  a  similar  lease  of 
lands  supposed  to  contain  coal.  If  the  lessee 
entered,  explored  the  leased  premises,  and, 
finding  nothing,  gave  up  the  search,  he  would 
no  doubt  be  held  to  the  same  rules,  upon  the 
same  provisions  In  the  lease,  as  were  ap- 
plied In  the  cases  dted.  The  difference  in 
the  nature  of  the  two  minerals,  and  the  man- 
ner of  their  production,  have,  however,  re- 
sulted In  considerable  differences  in  the  forms 
of  the  contracts  of  leases  made  use  of.  When 
oil  is  discovered  in  any  given  region,  the  de- 
velopment of  the  region  becomes  immediately 
necessary.  The  fugitive  character  of  oil  and 
gas,  and  the  fact  that  a  single  well  may 
dr^n  a  considerable  territory,  and  bring  to 
the  surface  oil  that  when  in  place,  in  the 
sand  rock,  was  under  the  lands  of  adjoining 
owners,  makes  It  importajit  for  each  land- 
owner to  test  his  own  land  as  speedily  as 
possible.  Such  leases  genwally  require,  for 
this  reason,  that  operations  should  begin 
within  a  fixed  number  of  days  or  months, 
and  be  prosecuted  to  a  successful  end,  or 
to  abandonment  Coal,  on  the  other  hand, 
is  fixed  In  location.  The  owner  may  mine 
when  he  pleases,  regardless  of  operations 
around  him.  Its  amount  and  probable  value 
can  be  calculated  with  a  fair  degree  of  busi- 
ness CMtalnty.  There  Is  no  necessity  for 
haste,  nor  moving  pari  passu  with  adjoining 
owners.  The  consequence  is  that  coal  leases 
are  for  a  certain  fixed  term,  or  for  all  the 
coal  upon  the  land  leased,  as  the  case  may 
be.  The  rule  of  Oil  Co.  v.  Fretts,  supra,  is 
not  capable  of  application  to  the  lease  made 


by  Calendar  to  Merideth  In  1828,  for  several 
reasons:  First  The  Calendar  lease  is,  in 
effect,  a  sale  of  all  the  coal  in  the  leased 
premises,  and  consequently  a  severance  of 
the  surface  therenrom.  Second.  It  is  for 
100  years.  All  idea  of  haste  in  development 
or  operating  is  excluded  by  the  terms  of  the 
Instrument  and  the  time  for  commencing 
the  work  of  mining  Is  left  to  the  discretion 
of  the  lessee.  Third.  The  consideration  of 
the  grant  was,  not  the  developmmt  of  the 
mineral  value  of  the  land,  but  the  price  fixed 
by  the  agreement  and  actually  paid  to  the 
lessor  in  money.  Upon  a  careful  examina- 
tion of  the  several  assignments  of  error,  we 
are  all  of  opinion  that  the  Judgment  must 
be  aflOrmed.  Judgment  will  be  entered  ac- 
cordingly. 

(1£0  Pa.  St.  411) 
lANOASTBR  COUNTT  v,  CITY  OP  IAN- 
CASTER. 
(Supreme  Court  of  Pennsylvania.     March  26, 
1894.) 

Bv^TUTEs — Clebical  Errob — CoRREcnoir — Opbx- 
iKO  Streets— Damaoes  —  Patmbxt  bt  CotTHTT 
— Action  against  Citt — Limitation's. 

1.  The  word  "county,"  the  118th  word  of 
Act  April  18,  1854  (P.  L.  352),  S  3,  designating 
the  treasury  from  which  damages  for  opening 
streets  in  cities  of  Lancaster  county  shall  be 

gayable,  clearly  appearing  from  the  context  to 
e  written  by  mistake  for  the  word  "city,"  will 
be  corrected  to  read  "city."  Lancaster  Co.  t. 
Frey,  18  Ati.  478,  128  Pa.  St  593,  reaffirmed. 

2.  Under  Act  April  13,  1854  (P.  L.  352), 
making  the  county  of  Lancaster  primarily  liable 
to  property  owners  for  land  taken  in  opening 
streets,  but  making  such  damages  payable,  ax 
between  the  county  and  cities,  out  of  the  treas- 
ury of  the  city  In  which  the  street  is  located, 
when  the  balance  of  the  account  between  the 
city  and  county  for  moneys  contributed  to  and 
drawn  from  the  county  treasury  for  openinc 
streets  shall  be  against  the  city,  the  count; 
can  sue  the  city  for  sums  paid  while  the  balance 
was  against  the  city,  though  the  act  does  not  ex- 
pressly authorize  it 

3.  Though  the  act  requires  the  county  to 
keep  such  account,  the  keeping  of  It  is  not  a 
condition  precedent  to  the  county's  right  to  sue. 

4.  Act  April  13,  1854  (P.  L.  352),  requiring 
the  county  of  Lancaster  to  ke^  an  account 
with  cities  of  road  taxes  paid  in  ny  them,  and 
of  the  amounts  drawn  by  them  from  the  county 
treasury  for  opening  roads,  and  providing  that, 
while  the  county  shall  be  primarily  liable  to  the 
landowner  for  damages  for  opening  streets,  they 
shall,  as  between  the  county  and  city,  be  pay- 
able from  the  city  treasury  when  the  balance 
of  such  account  Is  against  the  city,  contemplates 
the  striking  of  a  balance  yearly;  and  the  stat- 
ute will  run  against  an  action  by  the  county  for 
amounts  paid  when  the  balance  was  against  the 
city,  as  if  such  account  had  been  kept  and  such 
balances  struck. 

Appeal  from  court  of  common  pleas,  Leb- 
anon county;   John  B.  McPherson,  Judge. 

Action  by  the  county  of  Lancaster  against 
the  dty  of  Lancaster  for  sums  paid  as  dam- 
ages for  the  opening  of  streets.  Judgment 
for  plaintiff.     Defendant  appeals.     Affirmed. 

The  opinion  of  the  court  below  was  as  fol- 
lows: 

"By  section  8  of  the  act  of  May  8,  1850  (P. 
L.  751),  It  was  provided,  inter  alia,  that  all 
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damages  caused  by  the  laying  out  of  any 
street  or  alley  in  the  city  of  Lancaster  should 
be  paid,  not  by  the  county,  but  by  the  city. 
This,  of  course^  included  damages  for  injur- 
ing or  remoTing  buildings  as  well  as  for  the 
taking  of  land.  The  act  of  1854  (P.  L.  352), 
which  repealed  section  8  of  the  act  of  1S50, 
relieved  the  city  to  some  extent  It  left  it 
liable,  as  under  the  act  of  1850,  for  all  dam- 
ages caused  by  injuring  or  removing  build- 
ings, but  allowed  it  to  apply  to  the  payment 
of  damages  for  land  taken  a  certain  propor- 
tion of  the  connty  tax  collected  from  the  tax- 
payers of  the  city.  This  is  the  substance  of 
the  act,  although  the  result  Just  stated  is 
reached  by  a  somewhat  roundabout  process. 
The  method  adopted  by  the  act  is  this:  The 
county  Is  made  primarily  liable  to  the  land- 
owner for  the  damages  caused  by  taking  his 
land,  the  diy  continuing  to  be  liable,  both 
flrst  and  last,  for  the  damages  caused  by  in- 
juring and  removing  buildings.  In  any  giv- 
en year  the  amount  thus  advanced  by  the 
county  (and  it  is  really  nothing  more  tlian 
an  advance  on  behalf  of  the  city)  is  charged 
against  the  city,  and  the  dty  is  then  credited 
with  the  proportion  of  county  tax  which  its 
taxpayers  have  contributed  towards  opening 
roads  and  erecting  and  repairing  bridges  in 
the  county.  If  the  difference  is  In  favor  of 
the  dty,  it  is  entitled  to  be  paid  in  money 
(which  it  may  recover  by  suit  if  necessary), 
or  to  have  a  credit  carried  over  to  the  next 
year;  but  if  the  difference  is  in  favor  of  the 
county,— that  is,  if  the  city  has  spent  in  ad- 
vance a  part  of  its  proportion  of  the  connty 
tax  for  the  next  year,— then  the  damages  for 
land  taken  (as  between  the  county  and  the 
city)  are  no  longer  to  be  paid  by  the  county, 
but  the  dty,  imtil  there  Is  again  a  balance  in 
favor  of  the  dty,  whereupon  these  damages 
are  once  more  to  be  paid  by  the  county,  but 
(OS  I)etween  the  connty  and  the  city)  only 
'to  the  extent  of  such  balance.'  It  seems 
quite  clear  that  this  simply  amounts  to  al- 
lowing the  city  to  draw  back  a  varying  sam 
each  year  from  the  county  tax,  and  to  use  it 
in  payment  for  land  taken  in  opening  streets. 
But  the  landowner  is  not  bound  to  inquire 
into  the  state  of  the  accounts  between  the 
connty  and  dty,  and  to  look  to  one  or  the 
other  as  the  balance  may  be  found  to  incline. 
As  between  the  connty  and  the  landowner, 
the  connly  is  made  primarily  liable  to  any  ex- 
tent which  viewers  and  Juries  may  deter- 
mine; but,  as  l>etween  the  connty  and  the 
dty,  the  county  is  only  bound  to  pay  for  this 
particular  purpose  a  varying  proportion  (but 
one  easily  calculated),  year  by  year,  of  the 
city's  contribution  to  the  coun^  tax.  If  this 
proportion  is  not  enough  to  repay  the  county 
its  advances  to  the  landowners,  one  of  two 
things  may  be  done:  Eith»  the  balance 
against  the  dty  may  be  carried  over  for  a 
year,  or  for  several  years,  in  the  hope  that 
succeeding  credits  may  restore  the  equilib- 
rium; or,  if  the  Imlance  is  so  large  that  this 


would  Involve  a  delay  the  county  considers 
unreasonable,  an  action  may  be  brought  to 
recover  what  is  doe,  and  a  new  starting 
point  tor  the  future  aocoimtlng  may  be  reach- 
ed. Indeed,  there  Is  a  third  course  which 
the  county  may  adopt  If  it  sees  proper:  It 
may  sue  for  any  balance  In  its  favor,  wheth- 
er large  or  small;  but  ordinarily  we  pre- 
Btune  so  strict  a  settlement  would  not  be  in- 
sisted upon.  In  brief,  the  act  makes  the 
county  the  paymaster  for  land  taken,  and 
requires  it  to  advance  to  the  landowner 
whatever  may  be  needed  for  this  purpose, 
whether  the  dty  is  its  debtor  or  its  creditor; 
but,  as  between  the  dty  and  the  coimty,  the 
county  is  only  bound  to  pay— or,  perhaps,  to 
speak  more  accurately,  to  pay  back— the 
i-ity's  due  proportion  of  the  connty  tax.  This 
proportion  the  county  controls,  for  it  lias  the 
money  In  its  own  hands.  Whatever  sum  it 
pays  beyond  this  is  really  lent  to  the  dty,— 
lent  by  compnlsion  of  the  statute,— and  in 
our  opinion  may  be  recovered  by  suit. 

"This  view  of  the  act  of  18S4  is  only  a  re- 
statement in  other  language  of  the  construc- 
tion already  announced  by  the  supreme  court 
in  Lancaster  Co.  v.  Prey,  128  Pa.  St  593,  18 
AtL  478,  as  a  few  extracts  from  the  opinion 
will  show.  On  pages  587  and  596,  128  Pa. 
St,  and  page  478,  18  Aa,  Mr.  Justice  Clark 
says:  'It  is  conceded  that  by  force  of  the 
second  section  of  the  act  of  1854  all  sums 
awarded  for  damages  for  the  opening  of 
streets  in  the  dty  of  Lancaster  are  to  be 
paid  out  of  the  coimty  treasiuy,  with  the  ex- 
ception of  such  damages  as  may  accrue  from 
the  removal  of  or  Injury  to  any  house,  etc., 
which  are  to  I>e  separately  assessed,  and 
paid  out  of  the  dty  treasury.  The  second 
section,  as  thus  construed.  Is  a  complete  ad- 
justment of  the  rule  of  responsibility  at- 
tacliing  to  the  dty  and  the  county  for  the 
op^iing  of  streets  within  the  dty.  *  •  • 
In  the  third  section  it  is  assumed  that  under 
the  secodd  the  county  will  expend  county 
funds  in  payment  of  damages  as  therein  pro- 
vided, and  the  policy  of  the  third  section  is 
that  the  dty  shall  not  thus  withdraw  from 
the  county  fund  more  than  it  contributes 
to  it;  that  is  to  say,  the  dty  is  responsible 
to  the  county  that  the  amount  tbns  expend- 
ed in  its  t>ehalf  shall  not  exceed  the  amount 
contributed  by  the  dty  to  the  county  funds 
for  opening  roads,'  etc.  He  then  shows  that 
the  118th  word  in  the  third  section  should 
be  read  'city,'  Instead  of  'county,'— a  conclu- 
rion  which  we  adopt  in  the  present  case,  as 
the  question  is  again  raised,  and  we  are  ask- 
ed to  pass  upon  it,— and  proceeds  to  say,  on 
page  599:  "But  this  obligation  of  the  dty 
was  to  the  coimty,  upon  which,  by  the  sec- 
ond section,  the  primary  obligation  to  pay 
was  Imposed.'  After  explaining  why  the 
coimty  must  be  primarily  liable  to  the  land- 
owner, the  learned  Justice  declares  that  tlie 
dty  must  repay  the  county  tf  the  latter  has 
been  forced  to  advance  too  much;   'hence  it 
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was  provided  that  flie  county  commlsglonerg 
should  open  an  account  with  the  city  of  Lan- 
caster, showing  the  amount  contributed  by 
the  city  to  the  county  treasurer  towards 
opening  roads,  etc.,  on  the  one  side,  and  the 
amount  withdrawn  from  the  county  treasury 
for  opening  streets,  etc.,  in  the  city  on  the 
other  side;  and,  while  the  balance  on  that 
account  was  against  the  city,  the  damai:  i 
incurred  in  the  opening  of  streets  in  the  city 
should  be  payable  out  of  the  treasury  of  the 
city, — ^payable  to  the  county,  of  course,  who 
Is  primarily  liable  to  the  property  holder.' 
The  opinion  Is  summarized  in  the  concluding 
sentence:  'We  are  of  opinion  that  the  ques- 
tion of  the  liability  of  the  city  in  each  case 
con  only  be  raised  in  a  proceeding  between 
the  county  and  the  city;  that  the. property 
holder  must  resort  to  the  county  treasury, 
and  the  coimty  must,  in  a  proper  case,  resort 
to  the  dty;  and,  further,  that  the  city,  upon 
payment  at  any  such  claim,  is  reimbursible 
out  of  the  county  treasury,  when  the  bal- 
ance la  in  favor  of  the  dty,  to  the  extent  of 
such  balance.'  It  i^Ul  be  observed  that 
this  construction  accords  with  the  rule  de- 
clared by  Mr.  Justioe  Sharswood  in  Holl  t. 
Deahler,  71  Pa.  St  801:  'Every  part  of  a 
statute  should  be  brought  Into  action,  in  or- 
der to  collect  fi^om  the  whole  one  uniform 
and  consistent  sense,  if  that  may  be  done; 
or,  in  other  words,  the  construction  must  be 
made  upon  the  entire  statute,  and  not  mere- 
ly upon  disjointed  parts  of  it  Broom,  Leg. 
Max.  613.  "It  is  the  most  natural  and  gen- 
uine exposition  of  a  statute,"  says  Lord 
Coke,  "to  construe  one  part  of  the  statute 
by  another  part  of  the  same  statute,  for  that 
best  expreeseth  the  meaning  of  the  mak- 
ers." '  The  same  rule  is  to  be  found  in  Pot- 
to's Dwarris  on  Statutes  (page  ).44)  In  this 
language:  'In  the  construction  of  a  statute 
every  part  of  It  must  be  viewed  in  connec- 
tion with  the  whole,  so  as  to  make  all  its 
parts  harmonize  if  practicable,  and  give  a 
sensible  and  intelligent  effect  to  each.  It  is 
not  to  be  presumed  that  the  legislature  in- 
tended any  part  of  a  statute  to  be  without 
meaning.'  And  to  this  construction  it  is  not 
sufBcient  to  object  that  the  act  does  not  ex- 
pressly give  the  county  a  right  to  sue,  and 
therefore  that  no  suit  of  aqy  kind  can  be 
maintained;  for  the  act  clearly  requires  the 
county  to  advance  money  on  behalf  of  the 
city,  and,  unless  it  manlfcsUy  appeared  that 
the  county  was  restrained  from  recovering 
its  advances,  it  seems  to  us  that  this  neces- 
sarily carries  with  it  a  right  to  sue  if  repay- 
ment is  refused. 

"As  to  the  form  of  action,  we  think  it  may 
be  either  assumpsit  or  a  bill  in  equity.  Ordi- 
narily, assumpsit  would  be  an  adequate  rem- 
edy; and  in  the  case  before  ub,  at  least 
we  see  no  need  for  a  resort  to  equity.  All 
the  facts  are  either  agreed  upon  or  not  dis- 
puted. There  are  no  complex  mutual  rights 
to  be  adjusted,  and  the  only  contention  is 
over  the  proper  legal  principles  to  he  applied. 


It  is  easy  to  do  complete  Justice  In  this  pro- 
ceeding, and  It  would  therefore  be  most  in- 
equitable at  the  very  end  of  the  eontrovasy 
to  turn  the  parties  over  to  anothw  tribunal, 
and,  merely  ftor  the  sake  of  form,  compel 
them  to  prove  again  the  facts  already  proved 
or  admitted,  and  to  advance  again  the  same 
legal,  propositions.  For  the  same  reaaoa, 
namely,  the  ability  of  the  court  to  do  com- 
plete justice,  either  in  this  proceeding  or 
by  bill  in  equity,  the  remedy  by  mandamus 
la  not  appropriate.  This  writ  Ues  "where  there 
Is  a  clear  legal  right  in  the  relator,  a  corres- 
ponding duty  in  the  defendant  and  a  want  of 
any  otiier  adequate,  appropriate,  and  spedflc 
remedy."  Borough  of  Baston  t.  Water  Co.,  97 
Pa.  St  560.  It  la  used  'only  as  a  process  In  the 
last  resort;  never  where  there  Is  a  specific 
remedy.'  Insurance  Co.  r.  Com.,  92  Pa.  St 
77.  It  was  argued,  however,  that  even  If 
a  right  of  action  Is  given  by  the  statute,  the 
keeping  of  the  account  mentioned  In  section 
S  is  a  condition  precedent,  and  as  no  such  ac- 
count la  shown  to  have  been  kept  no  re- 
covery can  be  had  In  tiie  present  suit 
Doubtiess  the  act  does  contemplate  the  keep- 
ing of  a  formal  account,  and  such  an  ac- 
count ought  to  be  kept;  but  we  think  the 
provision  is  directory  merely,  and  that  the 
failure  to  keep  it  will  not  prevent  a  recovery. 
It  is  not  always  easy  to  determine  whether 
a  provision  is  mandatory  or  only  dlrect<»y, 
but  there  are  two  good  rules  which  are  often 
of  much  assistance  in  deciding  this  question. 
The  first  is  referred  to  in  Bladen  v.  Philadel- 
phia, 60  Pa.  St  466:  'Where  the  words  are 
affirmative,  and  relate  to  the  maanw  In 
which  power  w  Jurisdiction  vested  In  a 
public  office  or  body  is  to  be  exercised,  and 
not  to  the  limits  of  the  power  on  Jurisdic- 
tion itself,  they  may,  and  often  have  been, 
construed  to  be  directory.'  See,  also,  Pitts- 
burg v.  Coursln,  74  Pa.  St  401;  Dftwhnrst  r. 
City  of  Allegheny,  95  Pa.  St  442;  Hosh- 
berger  r.  City  of  Pittsburgh,  116  Pa.  St  86. 
8  Ati.  381;  Cusick's  Election,  136  Pa.  St 
470,  20  AtL  574;  Potter's  Dwar.  St  p.  222. 
note  29.  The  other  rule  Is  approved  In  Nor- 
wegian Street  81  Pa.  St  353,  354^  In  the  fol- 
lowing language:  Tliere  is  a  class  of  caaes 
which  hold  that  whether  a  statute  Is  to  be 
regarded  as  directory  or  not  is  made  to  de- 
pend upon  the  employment  or  failure  to  em- 
ploy  negative  wwds  which  Import  that  an 
act  should  be  done  in  a  particular  manner  or 
time,  and  not  otherwise.'  Perhaps  Lord 
Mansfield's  rule  in  Bex  v.  Loxdale,  1  Bur- 
rows, 447,  is  a  better  one  (and  there  la  tiie 
second  rule  we  have  in  view),  that  "whether 
a  statute  is  mandatory  or  not  depends  on 
whether  the  thing  directed  to  be  done  is 
the  essence  of  the  thing  required.'  Tried  by 
either  of  these  rules,  we  think  it  must  be 
said  that  the  direction  to  keep  an  account  is 
not  a  condition  precedent  either  to  the  coun- 
ty's right  to  sue  or  its  right  to  recover, 
and  we  may  add  that  in  fact  no  harm  ha:> 
been  done  by  the  failure  to  keep  the  accountr 
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for  we  hare  now  before  na  In  orderly  detail 
•very  Item  which  such  an  account.  If  kept 
year  by  year,  would  have  shown;  and  these 
itmns  have  always  been  readily  aooesslUs 
to  either  party  In  the  records  of  the  oonnty 
and  of  the  oonnty  offices.  We  are  of  the 
opinion,  therefore,  that  the  plaintiff  Is  «a- 
titled  to  recover  tn  this  acdon,  but  are  also 
of  the  opinion  that  the  statute  of  llmltatloos 
la  a  Tahd  defense  to  part  of  Its  claim.  Taxea 
are  yearly  contrlbntlons.  Almost  all  public 
accounts  are  settled  annually,  and  we  think 
the  act  contemplates  yearly  settlements,  and 
the  striUttg  of  a  balance  once  a  twelve- 
month. If  this  had  been  formally  done, 
there  could  be  no  doubt  that  a  right  of  action 
would  have  accrued  year  by  year  when  the 
balance  was  struck,  and  that  the  statute 
would  now  bar  recovery,  except  for  six 
yean  pending  the  date  of  suit  In  effect, 
howev»,  13ie  county  has  been  treated  in  this 
action  as  If  the  account  had  actually  been 
kept  as  required  by  the  act,  and  we  think  It 
may  fairly  be  held  to  all  the  consequences 
which.  In  that  event,  woold  have  followed. 
Moreover,  as  the  balance  each  year  was 
hardly  more— and  might  Indeed,  be  nothing 
more— than  a  matter  of  arithmetical  calcula- 
tion, it  does  not  seem  unreasonable  to  con- 
sider the  balance  as  formally  stnu^  al- 
though the  computations  were  not  actually 
made.  And  still  further,— and  perhaps  alone 
of  decisive  weight— since  the  duty  of  keep- 
ing the  account  was  laid  uiK>a  the  county, 
It  can  hardly  set  up  its  own  neglect  as  a 
snocessfDl  answer  to  the  plea  of  the  statute^ 
and  thns  derive  a  benefit  from  Its  failure  to 
ob«y  the  law." 

W.  T.  Brown,  Brown  k,  Hensel,  and  J.  B. 
Snyder,  for  appellant  Geo.  A.  Lane,  Co. 
S<^,  W.  F.  Beyer,  and  A.  F.  Hostetter.  for 
appeQee.    • 

PER  0I7RIAH.  This  case  depends  mainly 
on  the  true  intent  and  meaning  of  the  act 
of  April  13,  1854  (P.  L.  352),  entitled  "An  act 
rdatlre  to  the  opening  of  streets  In  the  dty 
of  Tancastw."  That  act  was  propaly  be- 
fore us  for  construction  In  Lancaster  Co.  t. 
Frey,  128  Pa.  St  563,  18  Aa  478;  and,  after 
tan  consideration.  It  was  there  held  that  the 
word  "county ,"  which  la  the  118th  word  In  the 
tlilrd  section  thereof,  la  a  clerical  mistake 
for  the  word  "dty,"  apparent  on  the  face  of 
the  act  In  delivering  the  oplnl(m  of  the 
court  our  late  Brother  Clark  said:  "It  la 
perfectly  manifest  that  the  word  'county,' 
the  llStb  word  in  the  third  section,  la  a  mere 
clerical  error  in  the  transcribing  of  the  act 
That  the  damages  should  be  paid  out  of  the 
treasury  of  the  county,  and  be  reimbursable 
oat  of  the  county  treasury,  etc.,  Is  a  manifest 
misuse  of  words.  No  such  thing  could  have 
been  In  the  mind  of  the  legislature,  for  the 
proposition  involves  an  absurdity.  The  ob- 
vious meaning  and  purpose  of  the  act  la 
plain  ftom  the  context    It  needs  no  Argu- 


ment to  show  that  the  word  'county'  was 
mistakenly  written  for  'dty,'  and  It  Is  a  mis- 
take apparent  on  the  face  of  the  act  which 
may  be  rectified  by  the  context"  The  very 
able  and  ingenious  argument  of  learned  coun- 
sel for  defendant  on  the  question  of  con- 
8thictl<m,  etc.,  Induced  us  to  reconsider  the 
subject  but  we  are  not  oonvlnoed  that  the 
oonstroction  given  to  the  act  In  tbe  case  re- 
fared  to  is  either  erroneous  or  unwarranted. 
In  his  clear  and  exhaustlTe  opinion  on  the 
queationa  of  law  reserved  the  learned  Judge 
of  the  common  pleas  has  not  only  retegnlzed 
and  acted  .upon  the  authority  of  the  case 
above  cited,  but  he  has  also  so  well  con- 
sidered and  correctly  disposed  of  all  the 
material  questions  Involved  that  we  deem 
It  unnecessary  to  add  anything  to  what  he 
has  so  well  said.  We  find  nothing  In  the 
record  that  requires  either  reversal  or  mod- 
ification of  the  Judgment  Judgment  affirm- 
ed. 

(UO  Pa.  8t  Bit) 
STOFFLET  v.  STOFFLET. 
(Supreme  Court  <A  Pennsylvania.   Mardi  26, 
1884.) 

UOXTBAOI  MO*  TO  COHPITS  in  TrASB— DjlMJlOES. 

l.By  an  agreement  dated  July  16^  1889, 
plaintiff  agreed  to  stock  hia  photograph  gallery 
In  B..  and  to  teach  defendant  the  bnainesa; 
both  to  ahare  the  profita  of  the  Mirtoerahip,  whidi 
waa  to  continue  till  July,  IwO:  defendant  to 
be  free  to  withdraw  April  1,  1880.  The  agree- 
ment conduded:  "Alao  under  the  aame  oon- 
aideration  said 
take  charge 

of  April  next ._ 

do  ao  and  the  said  F.  S.  [defendant]  shall  peace- 
fully withdraw  to  the  above  agreement  wdl 
considered  not  to  open  oposisioa  galloy  in  B." 
HeM,  that  the  laat  danae  contained  a  covenant 
by  defendant  not  to  open  an  oi>positlon  gallery 
In  B.  on  tbe  tenntnatfon  of  the  partneranip. 

2.  Damagea  for  breach  of  a  covenant  may 
be  decreed  in  ooninnctlon  with  relief  by  injunc- 
tion. 

3.  Where  defendant  had  agreed  not  to  open 
an  oppoaltion  photograph  gallery  In  B.,  and  the 
only  proof  of  damagea  from  breach  of  toe  agree- 
ment waa  based  on  the  decrease  of  the  bnsinesa 
of  plaintiff,  whose  gallery  bad  been  the  only  one, 
damagea  were  properly  allowed. 

Appeal  from  court  of  common  pleas,  North- 
ampton county;  W.  W.  Schqyler,  Judge. 

Bill  in  equity  by  Thomas  J.  Stofflet  against 
Frank  Stofflet  for  an  Injunction  and  other 
reUef.  Decree  for  defendant  Plaintiff  ap- 
peals.   Reversed. 

The  master's  report  was  as  foUows: 

"The  undersigned,  appointed  master  In  the 
above  case  by  ordo'  of  court  dated  June  6, 
1893,  respectfully  reporto  as  foUows: 

"That  he  was  attended  by  the  parties— 
the  plaintiff  with  his  counsel,  O.  W.  Mackey, 
and  the  defendant  with  his  counsel,  A.  O. 
La  Baire— on  June  30,  1898,  at  the  office 
of  G.  W.  Mackey,  Bangor,  Pa.,  the  tlma 
and  place  agreed  upon  by  the  parties,  and 
upon  that  day,  and  adjournment  thereof, 
proceeded  to  take  the  testimony  which  Is 
submitted  berewlttk   By  agreement  of  the 


aea:      Aiao  nnaer  tne  aame  oon- 

ild  T.  J.  &  [plaintiff]  wishing  to 

ot  the  aforesaid  gaileir  the  first 

t  himadf  he  shall  be  privileged  to 
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parties  the  testimony  was  taken  throngh 
Robert  H.  Rudolph,  stenographer.  On  .Tuly 
14,  1893,  the  matters  in  dispute  were  ar- 
gued at  length,  and  the  briefs  of  counsel 
left  with  the  master  for  further  consider- 
ation. The  facts  established  by  the  eTidence 
are  that  Thomas  J.  StofBet,  the  plaintifl', 
was  and  Is  an  experienced  photographer, 
owning  and  operating  a  photograph  gallery 
In  Bangor,  Pa.  On  July  15,  1889,  he  en- 
tered Into  an  agreement  with  Frank  Stof- 
flet,  the  defendant,  to  Instruct  Frank  in 
the  trade  or  business  of  photography,  and 
to  form  a  partnership  with  him  in  the  busi- 
ness at  Bangor  for  a  limited  period.  This 
agreement  was  in  writing,  signed  by  each 
of  the  parties,  and  is  as  follows,  viz.:  'Ban- 
gor, Pa.,  I^uly  15th,  1889.  It  is  agreed  that 
I  Thomas  J.  Stofflet  agree  to  furnish  my 
Star  Photo  Oallery  at  Bangor  Pa  with  nes- 
sary  lenses  cameras  posing,  asseries  furni- 
ture &c  known  as  photo  or  ferotype  apara- 
tus,  agree  to  learn  Bro  Frank  so  he  can 
run  said  gallery  sadlsfactory  and  as  soon 
as  Frank  is  cabable  be  Is  to  take  .charge  of 
said  gallery  and  run  the  same  alone  or  at 
bis  ezpences  fire  fuel  and  wat^r  rent  shall 
be  considered  ezpences  and  each  is  to  pay 
equal  parts  therefore  also  all  photo  or  fero- 
type stock  such  as  plates  chamicles  cards 
matts  holders  &c  which  shall  be  paid  in 
equil  parts  each  to  pay  oqe-half,  each  to 
be  a  half  owner  of  said  stock  In  consider- 
ation of  the  service  so  faithfully  and  truly 
performed  as  photographer  and  ferotypber 
by  Frank  StoSlet  and  the  use  of  gallery 
aparatos  &c  so  provided  by  the  said  T.  J. 
Stofflet  in  consideration  of  the  same  the 
profits  shall  be  equally  divided  the  said 
Frank  Stoffiet  to  serve  for  one  year  under 
this  consideration  wich  shall  end  July  the  1 
1880  If  for  sadlsfactory  reasons  however 
the  said  Frank  Stofflet  shall  be  privileged 
to  quit  first  of  April  1890  also  under  the 
same  consideration  the  said  Thos.  J.  Stofflet 
wishing  to  take  charge  of  the  afore  said 
gallery  the  first  of  April  next  himself  he 
shall  be  privileged  to  do  so  and  the  said 
Frank  Stofflet  shall  peacefully  withdraw  to 
the  above  agreement  well  considered  not  to 
open  oposision  gallery  In  Bangor.  We  set 
our  hand  and  seal  this  fifteenth  day  of  July, 
1889.  Thomas  J.  Stofflet  [Seal.]  Frank  Stof- 
flet [Seal.] '  T^is  agreement  was  written 
in  an  account  book  used  by  Thomas  J.  Stof- 
flet to  keep  accounts  of  work  done  for  bis 
patrons,  and  continued  in  use  for  that  pur- 
pose after  Frank  Stofflet  entered  the  busi- 
ness. It  was  written  by  Thomas  J.  Stof- 
flet in  the  presence  of  his  brother  Frank, 
and  signed  by  both,  and  for  about  three 
months  remained  In  the  photograph  gallery, 
in  the  joint'  possession  of  the  plaintUT  and 
defendant,  in  use  as  an  account  book.  After 
that  It  was  in  the  exclusive  control  and 
possession  of  the  defendant,  Frank  Stof- 
flet nntll  about  January  1,  1890. 
"The  only  disputed  fact  about  this  agree- 


ment Is  that  the  defendaht  denies  that  the 
words  'well  considered  not  to  open  oposi- 
sion gallery'  In  Bangor,'  'We  set  onr  hand 
and  seal  this  fifteenth  day  of  July,  18S9,' 
and  the  seals,  were  in  the  agreement  when 
he  signed  it  The  only  evidence  offered  in 
support  of  this  denial  is  that. of  defendant 
himself.  In  his  direct  examination  (testi- 
mony, pp.  14,  15)  be  testifies  as  follows, 
viz.:  'Q.  And  this  agreement;  state  wheth- 
er or  not  it  was  the  agreement  yon  signed. 
A.  Yes,  this  Is  the  agreement  that  I  signed, 
with  the  exception  of  a  few  things  In  it 
that  were  not  there  when  I  signed  It  Q. 
What  part  for  instance?'  A  "Well  con- 
sidered not  to  open  oposision  grallery  in  Ban- 
gor." Q.  Anything  else?  A.  I  do  not  re- 
member of  knowing  anything  about  this 
here:  "We  set  our  hand  and  seals  this  15th 
day  of  July,  1889."  I  do  not  remember 
anything  of  the  seals  there.  Q.  Now,  those 
parts  which  yon  have  read,  "well  considered 
not  to  open  opposition  gallery  in  Bangor," 
and  "We  set  our  hands  and  seals  this  15tb 
day  of  July,  1889,"— that  part  you  say,  you 
have  no  recollection  of  bein^  in  the  agree- 
ment? A.  No,  sir;  I  have  no  recollection.' 
And  in  his  cross-examination  he  testifies. 
In  substance,  that  he  does  not  remember 
that  the  disputed  clause  was  in  the  agree- 
ment when  he  signed  It  llie  defendant 
does  not  anywhere  swear  positively  that  the 
words  in  dispute  wen  not  in  the  agreeroenc 
when  it  was  signed  by  him.  The  plaintiff 
testifies  on  this  point  (page  4  of  testimony) 
as  follows,  viz.:  'Q.  Whetho:  or  not  there 
has  been  anything  added  to  or  changes  made 
to  the  agreement  since  it  was  signed,  other 
than  the  affldavlt  at  the  bottom?  A.  None, 
while  In  my  possession.  Q.  Whether  there 
have  been  any  changes  made  by  anybody 
else  in  the  agreement?  A.  None,  that  I  can 
see.*  The  appearance  of  the  vmtlng  itself 
shows  nothing  that  would  Indicate  any  alter- 
ations or  interlineations  or  additions,  and 
the  whole  agreement  appears  to  have  been 
written  at  the  same  time,  with  the  same 
pen  and  Ink  as  the  signatures  and  seals. 
The  master,  therefore,'  cannot  sustain  the 
denial  of  the  defendant  and  finds  as  a  fact 
that  the  disputed  words  were  in  the  agree- 
ment when  the  defendant  signed  it 

"In  pursuance  of  this  agreement.  Frank 
Stofflet  entered  the  photograph  gallery  of 
Thomas  J.  Stofflet  and  was  instructied  by 
the  plaintiff  in  the  business  of  photography 
until  he  was,  in  the  opinion  of  his  Instructor, 
sufficiently  proficient  In  the  business  to  con- 
duct it  alone,  receiving  during  this  appren- 
ticeship one-half  the  profits  of  the  business. 
After  about  three  months,  Thomas  J.  Stof- 
flet went  to  Muncy,  Pa.,  leaving  Frank  Stof- 
flet in  entire  charge  of  the  Bangor  photo- 
graph gallery  and  business.  About  Janaaiy 
1,  1890,  or  'Just  after  the  holidays,'  as  the 
testimony  Is,  Thomas  J.  Stofflet  returned 
to  Bangor,  and  soon  after  that  Frank  Stof- 
flet, by  mutual  and  amicable  arrangement. 
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retired  from  the  Bangor  business,  taking 
one-half  of  the  stock,  and  subsequently  re- 
celTlng  one-half  the  amount  of  accounts 
due  the  firm  as  they  were  paid  in  by  vari- 
ous parties.  Some  time  in  the  early  sprln^r 
of  1890,  Frank  Stofflet  opened  a  photograph 
gallery  in  Stroudsburg,  Pa.,  and  from  there 
went  to  several  other  towns,  and  finally 
opened  his  gallery  in  Bangor,  some  time  in 
the  early  part  of  the  year  1892,  in  opposi- 
tion to  Thomas  J.  Stofflet,  and  has  continued 
the  business  there  up  to  the  present  time. 
It  Is  this  business,  conducted  by  the  de- 
fendant in  Bangor,  of  which  the  plaintiff 
complains.  In  the  bill  in  equity,  filed  March 
S,  1893,  the  complainant  asks  for  equitable 
relief,  as  follows,  viz.:  '(1)  That  Frank 
Stofflet,  the  above-named  defendant,  be  re- 
strained by  the  injunction  of  this  court  from 
engaging  In  or  carrying  on  the  said  busi- 
ness of  photography  In  the  said  borough. 
<2)  That  the  said  Frank  Stofflet  be  required 
to  compensate  your  orator  for  any  and  all 
damage  he  may  have  sustained  by  reason 
of  the  violation  of  said  agreement  (3)  Such 
further  and  other  relief  as  the  nature  and 
circumstances  of  the  case  may  require,  and 
to  your  honors  shall  seem  meet' 

"We  shall  consider  these  prayers  for  relief 
In  their  order;  and  first  as  to  the  right  of 
the  plaintiff  to  relief  foy  injunction.  The 
agreement  in  this  case,  the  violation  of 
which  Is  made  the  basis  of  this  prayor  for 
relief,  Is  one  of  the  class  known  as  'con- 
tracts In  restraint  of  trade.'  This  class  of 
contracts  was  formerly  not  favored  in  law, 
and  was  deemed  cootntiry  to  public  policy, 
and  therefore  void;  but  this  rule  has  been 
modified  until  now  it  is  well  settled  law 
'that  contracts  In  restraint  of  trade  are  good 
in  law.  If  reasonable,  founded  on  a  valuable 
consideration,  and  do  not  Impose  general  re- 
straint on  trade  or  Industry.'  10  Am.  & 
Eng.  Enc.  Law,  pp.  943,  944;  Blsp.  Bq.  | 
228,  p.  285;  2  High,  Inj.  |  1167.  The  learned 
counsel  for  the  defendant,  in  ^Is  argument 
before  the  master,  admitted  that  contracts 
iu  restraint  of  trade,  coming  within  the 
above-quoted  rule,  were  properly  enforced 
by  Injunction,  but  contended  that  the  terms 
qf  the  agreement  in  this  case  were  too  in- 
definite, that  the  clause  "well  considered  not 
to  open  oposision  gallery  in  Bangor,"  was 
meaningless,  and  did  not  bind  Frank  Stof- 
flet to  refrain  from  carrying  on  the  business 
of  photography  in  Bangor;  that  the  whole 
agreement  is  too  vague,  ambiguous,  indefi- 
nite, and  uncertain  to  be  enforced  In  a  court 
of  equity;  and  that  the  agreement  was  ren- 
doed  null  and  void  by  the  substitution  of 
a  verbal  agreement  entered  into  about  Jan- 
uary, 1890,  when  the  parties  separated.  It 
is  teue  that  the  clause  in  reference  to  open- 
ing an  opposition  gallery  in  Bangor  is  some- 
what vague,  and  might  have  been  more  clear 
and  definite.  It  does  not  mention  who  It 
Is  that  shall  not  'open  oposision  gallery.' 
But  from  the  reading  of  the  a^reemeut  as  a 


whole,  from  the  position  of  this  clause,  im- 
mediately'  after  the  provision  for  the  sepa- 
ration of  the  parties,  the  master  can  come  to 
but  one  conclusion,  and  that  is  that  this 
clause  means  that  Frank  Stofflet  contracts 
not  to  carry  on  the  business  of  photographer 
in  the  borough  of  Bangor  In  opposition  to 
bis  Instructor,  Thomas  J.  Stofflet  In  the 
opinion  of  the  master,  the  agreement  is  rea- 
sonable. It  restrains  the  defendant  from 
pursuing  the  business  In  Bangor  only.  All 
the  rest  of  the  world  Is  open-  to  him.  It 
16  only  a  reasonable  precaution  of  the  plain- 
tiff to  protect  his  established  business.  The 
agreement  was  founded  on  a  valuable  con- 
sideration, for  the  plaintiff  gave  to  the  de- 
fendant valuable  Instruction  in  a  useful 
trade,  and  a  half  interest  in  an  established 
business  besides;  and  its  meaning  seems  to 
be  clear,  and  thoroughly  -understood  by  both 
parties,  as  appears  by  the  fact  that  both 
parties  carried  out  the  agreement  without 
misunderstanding  or  dispute  until  the  de- 
fendant encroached  on  prohibited  territory. 

"The  defendant's  counsel  also  strongl}- 
urged  that  the  dissolution  of  partnership  be- 
fore the  time  mentioned  In  the  written 
agreement  was  a  revocation  and  annulment 
of  the  wiginal  agreement  The  agreement 
provides  that  Frank  Stofflet  shall  continue 
with  Thomas  J.  Stofflet  until  July  1,  1890. 
It  also  provides  that  Frank  may  leave  April 
1,  1890,  for  satisfactory  reasons,  and  also 
that  Thomas  J.  may  take  charge  of  the  busi- 
ness on  the  same  date  (April  1,  1890),  for 
satisfactory  reasons.  Now,  by  a  mutual, 
amicable  arrangement,  Frank  leaves  before 
this  time,  and  the  stock  Is  equally  divided 
between  the  two,  in  accordance  with  the 
terms  of  the  agreement  There  is  nothing  In 
this  that  would  abrogate  the  original  agree- 
ment, change  it,  or  substitute  another  for  it, 
except  la  the  one  particular  of  the  time  when 
the  partnership  should  cease  and  determine. 
The  courts  of  this  state  have  repeatedly 
held  that  a  proper  contract  in  restraint  of 
trade  may  be  enforced  by  Injunction,  and 
have  ever  used  the  remedy  where  there  was 
no  express  contract,  but  only  an  implied  one. 
In  HaU's  Appeal,  60  Pa.  St  458,  where  .1 
party  had  sold  the  stock  and  good  will  of 
his  business  without  an  express- contract  not 
to  enter  upon  the  same  business  within  a 
prescribed  territory,  the  supreme  court  held 
that  he  should  be  restrained  by  Injimction 
'from  holding  himself  out  to  the  public  by  ad- 
vertising or  otherwise  continuing  his  tortaec 
business,  or  as  carrying  it  on  at  another 
place.'  Justice  Sharswood,  in  McClurg's  Ap- 
peal, 58  Pa.  St  53,  says:  'Ck>ntract8  restrain- 
ing the  exercise  of  a  trade  or  profession  in 
particular  localities  are  valid,  where  there 
is  a  fair  and  reasonable  ground  for  the  re- 
striction, as  in  the  case  of  a  sale  of  the 
good  will  of  the  trade  or  business,  when  the 
vmdor  covenonte  not  to  pursue  the  same  busi- 
ness within  certain  prescribed  limits,  Is 
beyond  question.'    And  In  Smith's  Appeal, 
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tl3  Pa.  8t.  S79,  6  Atl.  251.  wbere  the 
contract  was  "not  to  eagage  ta  the  mann- 
factnre  of  ochre  in  the  county  ot  I.«hig;h  or 
elaewhere,'  it  waa  held  that  eqnity  could  en- 
force the  agreement  a>  to  the  county  of  Le- 
high. We  think  the  agreement  In  this  case 
Is  within  the  class  of  contracts  referred  to 
in  the  authorities  cited,  and  that  it  is  a  prop- 
er case  for  relief  by  injunction.  We  tha«- 
fore  recommend  that  Frank  Stofflet  be  re- 
strained, by  permanent  injunction,  from  car- 
rying on  the  trade  or  bnsiness  of  photogra- 
pher in  the  borough  of  Bangor. 

"We  now  come  to  the  question  of  damages 
tot  breach  of  contract  Can  a  court  of  equity 
decree  damages  in  conjunction  with  relief 
by  injunction?  'It  is  a  well-settled  principle 
of  equity  that,  having  once  obtained  Jurisdic- 
tion for  one  purpose,  it  may  retain  it  gener- 
ally for  relief.  This  seems  to  be  the  rule, 
not  only  when  the  Jurisdiction  attaches  for 
discovery  in  cases  of  fraud,  accident,  mis- 
take, and  account,  bat  where  it  attaches  for 
injunction  in  cases  of  continuing  trespass 
and  waste.  In  such  cases  the  course  is  to 
sustain  a  bill  for  the  purpose  of  injunction, 
connecting  it  with  the  account,  and  not  com- 
pel the  plaintiff  to  go  into  a  court  of  law  for 
damages.  To  prevent  multiplicity  of  suits, 
the  court  will  decree  an  account  of  damages 
or  waste  done  at  the  same  time  with  an  in- 
junction, and  proceed  to  make  a  complete 
decree  so  as  to  settle  the  entire  controversy 
between  the  parties.'  Allison's  Appeal,  77 
Pa.  St  227.  'Where  an  injunction  is  granted, 
the  court  will  decree  an  account  of  the  dam- 
ages suffered  as  incidental  to  the  main  relief. 
This  appears  to  be  the  settled  rule  both  in 
tills  country  and  in  England.'  Bisp.  Eq.  t 
478,  p.  625.  From  these  authorities  it  would 
appear  that  this  court  has  the  power  to  grant 
the  second  prayer  of  plaintiff  for  relief. 
This  being  the  case,  has  the  plaintiff  suffered 
any  damage,  and  has  he  offered  proper  proof 
of  the  same?  The  burden  of  proof  is  on  the 
plaintiff  to  establish  damages.  The  only 
proof  offered  on  the  question  of  damages  Is 
that  the  defendant  has  openly  and  notorious- 
ly carried  on  a  photograph  gallery  in  Bangor 
for  more  than  a  year,  and  that  the  plain- 
tiff's business  decreased  in  receipts  about 
$700  during  a  period  of  about  one  year  fol- 
lowing the  defendant's  advent  in  business  In 
Bangor.  The  plaintiff  testified  that  he  esti- 
mated his  damage  at  $5U0;  that  he  fixed  it 
at  this  figure  because  his  receipts  were  about 
$700  more  the  year  previous  to  def^id- 
ant's  coming  to  Bangor  than  they  were  the 
year  following,  and  deducting  $200  for  ex- 
penses would  leave  $500  profit  on  that 
amount  of  business.  This  was  the  only  gal- 
lery in  Bangor.  This  is  the  evidence,  in  sab- 
stance,  on  the  question  of  damages.  The 
measure  of  damages  in  a  case  of  this  kind 
would  seem  to  be  the  amount  of  profits  lost 
But  the  proof  of  amount  of  loss  of  profits  is 
a  difficult  matter,  and  the  master  was  In 
considerable  doubt  whether  or  not  the  eri- 


dence  In  this  case  cm  the  qnestloa  ot  dam- 
ages was  competent  In  Mo<»«  v.  Colt.  127 
Pa.  St  290,  18  AtL  8,  somewhat  similar  evi- 
dence was  offered  in  proof  of  loss  ot  profits. 
There  the  action  was  to  recover  damages 
for  breach  of  contract  in  restraint  of  trade. 
Mowe  Bros,  agreed  not  to  engage  in,  w 
use  their  influence  in  opposition  to  Colt 
In,  the  passenger,  mall,  or  express  busi- 
ness. In  any  manner  or  form.  The  evi- 
dence given  as  to  amount  of  damages  in 
this  case  was  that  one  of  the  d^endants 
acted  as  manager  of  an  opposition  line;  that 
he  soUclted  passengers,  etc.  The  plaintiff  had 
kept  a  memorandum  of  the  number  of  pas- 
sengers carried  by  the  (^position  line  each 
day,  as  near  as  he  could,  and  testified  to  that 
fact,  and  to  the  amount  that  should  have 
been  received,  according  to  his  rates  of  fare, 
etc.  In  addition  to  this,  the  driver  of  the  op- 
positicm  line  testified  as  to  the  number  of 
passengers  he  carried  each  day,  making  an 
estimate  as  best  he  coold,  having  kept  no 
account  This  was  held  to  be  competent  evi- 
dence. Brewing  Co.  v.  McCann,  118  Pa.  St 
314,  12  Atl.  445,  was  an  actl<Mi  for  recovery 
of  damages  for  a  breach  of  oonlract  not  to 
lease  a  building  for  the  purpose  of  selling 
liquors  therein.  McCann  leased  from  the 
brewing  company  premises  toe  the  purpose 
of  selling  liquors,  etc.,  with  the  understand- 
ing that  the  adjoining  premises,  owned  by 
the  same  company,  should  not  be  leased 
or  used  for  the  same  pnrpose.  To  support 
his  dalm  for  damages,  McCann  gave  a  state- 
ment of  his  Receipts  for  some  sixty-four 
•weeks  prior  to  the  use  of  adjoining  premises 
for  Uqnor  selling,  and  a  statement  of  his 
receipts  during  about  the  same  period 
after  the  adjoining  premises  were  used 
for  liquor  selling,  sliowing  a  large  de- 
crease in  his  receipts.  The  court  below  sub- 
mitted this  evidence  to  the  Jury,  with  in- 
structions to  make  an  estimate  as  best  thej 
could  under  the  evidence;  that  the  evidence 
warranted  more  than  nominal  damages.  This 
was  affirmed  by  the  supreme  court,  in  an 
opinion  by  Justice  Williams,  who  says  (page 
321,  118  Pa.  St,  and  page  445,  12  Aa.),  The 
testimony  showed  the  open  and  continuous 
sale  of  liquors.  *  *  *  It  showed,  also,  a 
steady  falling  off  in  the  custom  of  McCann's 
place,  amounting  to  over  $4,000  In  the  last 
fifteen  months  of  his  lease.  While  it  Is  true 
that  this  testimony  does  not  fumlA  the  data 
for  an  exact  calculation  of  th^  damages  sus- 
tained by  McCann,  it  Is  also  true  that  the 
court  would  not  have  been  Jastified  in 
withdrawing  it  from  the  Jury  by  an  instruc- 
tion that  the  plaintiff  was  entitled  only  to 
nominal  damages.'  The  testimony  taken  in 
the  case  in  hand  is  very  similar  in  charact^ 
to  the  evidence  in  the  last-dted  case.  We 
have  the  testimony  that  Frank  Stofflet  was 
owner  and  proprietor  of  a  photograph  gal- 
lery in  Bangor;  that  he  did  some  business, 
and  was  ready  to  accommodate  all  comers; 
and  the  testimony  of  plaintiff  that  he  had 
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snfFered  a  considerable  decrease  In  his  linBl- 
nees.  It  Is  dear  to  tbe  master  that  the  plain- 
tiff In  this  case  has  suffered  some  damage 
from  the  breach  of  contract  by  the  defend- 
ant Tbe  plaintiff's  was  the  only  establish- 
ment of  the  kind  In  Bangor.  The  opening  of  a 
similar  establishment  by  the  defendant  must 
necessarily  result  In  a  division  of  the  busi- 
ness, to  some  extent.  To  how  great  an  ex- 
tent Is  uncertain,  and  can  cmly  be  estimated 
with  the  light  of  sndi  testimony  as  is  before 
the  master.  Taking  all  the  testimony  on  the 
subject  Into  consideration,  tbe  master  finds 
as  a  fact  that  Thomas  J.  Stofflet,  the  plaintiff, 
Bnff»ed  damages  to  the  amount  of  one  hun- 
dred and  twenty-five  dollars  by  reason  of 
the  violation  of  the  agreement  in  question 
by  Frank  Sto£9et,  and  therefmre  recommends 
a  decree  that  Frank  Stofilet  pay  said  sum  to 
plaintiff  as  compensation  for  such  damages. 

"Upon  these  findings  of  law  and  fact,  the 
master  recommends  the  following  decree  to 

yowhoDois:  Decree.  Now,  to  wit,  this 

day  of ,  A.  D.  1883,  this  cause  having 

come  on  to  be  heard,  on  bill,  answer,  and 
master's  report.  It  Is  considered,  adjudged, 
and  decreed  that  the  defendant,  Frank  Stof- 
flet, be  forever  enjoined  and  restrained  from 
conducting  or  operating  a  photograph  gal- 
lery, or  following  the  trade  or  buslnrss  of 
photography,  within  the  limits  of  the  borough 
of  Bangor,  Pa.  And  it  Is  further  ordered 
and  decreed  that  Frank  Sti^et,  defendant, 
pay  to  Thomas  X  Stofilet,  plaintiff,  the  sum 
of  one  hundred  and  twenty-five  dollars,  as 
compensation  for  breach  of  contract  set  forth 
In  plaintiff's  bill,  and  that  the  said  defendant, 
Frank  Stofflet,  pay  the  costs  of  this  refer- 
ence, as  well  as  such  further  costs  as  may 
be  legally  taxable  against  him. 

"Respectfully  submitted,  N.  D.  Ghase^  Mas- 
ter." 

O.  W.  Mackey  and  H.  A.  ICackey,  for  appel- 
lant   A.  C.  Ia  Barre,  for  appellee. 

STBRHETT,  0.  J.  There  Is  no  contro- 
versy as  to  the  gmeral  facts  of  this  case. 
They  are  fully  presented  in  the  report  of  the 
learned  master,  and  need  not  be  r^eated. 
The  controlling  question  is  as  to  the  proper 
construction  of  the  agreement  executed  by 
the  parties  on  July  15,  18S9.  It  was  con- 
Btmed  by  tbe  master  as  containing.  In  the 
concluding  clause  thereof,  a  covenant  on  the 
part  of  the  defendant  not  to  open  an  oppo- 
sition gaUery  in  the  borough  of  Bangor.  He 
also  found  that  defendant  had  broken  said 
covenant,  and  that  by  reason  thereof  plain- 
tiff had  sustained  damages  to  the  amount 
of  fl28.  He  therefore  recommended  a 
decree  restraining  defendant  from  engaging 
In  or  carrying  on  the  business  of  photography 
in  said  borough,  and  ordering  him  to  pay 
plaintiff  the  damages  aforesaid,  and  costs. 
In  disposing  of  the  three  exceptions  to  the 
master's  report,  the  learned  president  of  the 
common  pleas  came  to  a  different  condnslon. 


and  substantially  held  that  the  phraseolog}- 
of  the  contract  Is  of  doubtful  meaning,  and 
the  alleged  covenant  is  too  uncer1:aln  In  its 
provisions  to  Justify  the  issuance  of  an  In- 
junction, etc.  In  his  opinion  he  says:  "It 
we  were  under  a  compulsion  to  have  an  opin- 
ion on  the  subject,  as  tbe  master  seems  to 
have  felt  himself  to  be,  we  would  probably 
reach  the  same  ccmdusion  reached  by  him; 
but  we  recognize  no  such  compulsion,  and 
even  if  we  did  the  fact  would  still  remain 
that  the  meaning  of  tbe  language  used  Is 
doubtful.  This  is  fatal,  under  all  the  au- 
thorities. The  bill  must  therefore  be  dis- 
missed." He  accordingly  sustained  the  ex- 
ceptions to  tbe  master's  report,  and  dismissed 
the  bill,  with  costs.    Hence,  this  appeaL 

It  la  not  our  purpose,  nor  is  it  at  all  neces- 
sary, fo  consider  at  length  the  several  provi- 
sions of  the  agreemeilt  It  is  inartiflcially 
drawn;  evidently,  not  by  a  professional  hand. 
In  arrangement  grammar,  orthography,  etc.. 
It  is  certainly  not  up  to  the  highest  standard 
of  excellence;  but,  notwithstanding  all  that, 
we  think  the  Intention  of  the  parties  thereto 
can  be  fairly  and  accurately  gathered  from 
the  language  employed  by  them.  The  agree- 
ment was  executed  July  15,  18S9.  On  the 
terms  therein  stated,  the  plaintiff,  who  owned 
the  gallery,  and  had  been  engaged  In  tbe 
business  of  photography  for  several  years, 
agreed  to  stock  and  fumish  the  same  with 
all  necessary  appliances  for  the  proper  oper- 
ation thereof,  and  to  teach  defendant,  free 
of  charge,  the  art  or  trade  of  photography, 
tmtil  he  became  sufilciently  versed  in  the 
business  to  conduct  it  himself.  Both  parties 
were  to  share  in  the  profits  of  the  joint  busi- 
ness, which  was  to  continue  until  July  1, 
1890.  If,  for  satisfactory  reasons,  defendant 
wished  to  withdraw  from  the  partnerahip 
arrangemrat  on  the  1st  of  April,  1890,  he 
should  have  the  privilege  of  doing  so.  Tbe 
agreement  then  concludes  thus:  "Also  under 
the  same  consideration  said  Thos.  J.  Stofflet 
wishing  to  take  charge  of  the  afore  said  gal- 
lery the  first  of  April  next  himself  he  shall 
be  privileged  to  do  so  and  the  said  Frank 
Stofflet  shall  peacefully  withdraw  to  the 
atwve  agreement  weU  considered  not  to  open 
oposlsion  gallery  In  Bangor.  We  set  our 
hand  and  seal  this  15th  day  of  July,  1888. 
Thomas  J.  Stofflet  [Seal.]  Frank  Stofflet. 
[Seal.]"  The  clause  immediately  preceding 
the  last  sentence  above  quoted  provided  for 
the  withdrawal  of  the  defendant  If  for  sat- 
isfactory reasons  he  wished  to  do  so.  Then 
follows  the  provision  for  plaintiff's  resump- 
tion of  the  gallery  on  the  1st  of  April,  1890, 
in  case  be  wished  to  do  ao,  and  the  peaceable 
withdrawal  of  defendant  fh>m  the  contract 
relation  created  by  the  agreement.  While 
the  words,  "well  considered  not  to  open  op- 
oeislon  gallery  in  Bangor,"  with  which  the 
agreement  concludes,  are  not  as  well  chosen 
as  they  might  have  been,  they  are  manifestly 
applicable  to  the  defendant  alone.  In  the 
Il^t  of  the  agreemoit,  aa  a  whole,  they  ob- 
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rlously  mean  that  after  the  contract  relation 
ceased,  as  provided  In  the  agreement,  either- 
hy  the  act  of  one  of  the  parties,  or  by  expira- 
tion of  tiftie  limited,  the  defendant  ti^ould  not 
commence  and  carry  on  the  business  of  pho- 
tography In  the  borough  of  Bangor  In  opposi- 
tion to  plaintiff,  his  instructor.  The  defend- 
ant, recognizing  the  fact  that  the  words  alwTe 
quoted  referred  to  himself,  and  could  not  pos- 
sibly refer  to  any  one  else,  undertook  to  say 
that  they  were  not  in  the  agreement  when  it 
was  executed.  The  master  rightly  decided  that 
contention  against  him.  It  was  unsupported 
by  anything  save  his  own  testimony,  and 
very  feebly  by  that  Without  further  com- 
ment, we  think  the  agreement  In  question 
was  rightly  construed  by  the  master,  and  that 
neither  of  the  exceptions  to  Iiis  report  should 
have  been  sustained.  It  therefore  follows 
that  the  decree  dismissing  the  bill  should 
be  reversed,  the  exceptions  to  the  master's 
report  dismissed,  and  said  report  confirmed, 
ail  of  which  is  accordingly  done;  and  it  is 
now  adjudged  and  decreed  that  the  defend- 
ant, Frank  Stofflet,  be  enjoined  from  conduct- 
ing or  maintaining  a  photograph  gallery  with- 
in the  limits  of  the  borough  of  Bangor;  that 
he  pay  to  the  plaintiff,  Thomas  J.  Stofflet, 
the  sum  of  $125,  damages  for  breach  of  the 
contract  set  forth  in  the  bill;  and  that  he 
pay  the  costs,  including  the  costs  of  this  ap- 
peal. 


<1«0  Fa.  St  S80 

KIAGES  T,  PHILADELPHIA  ft  E.  TBE- 

MINAL  R.  CO. 
{SuiNreme  Court  of  Pennsylvania.    March  26, 
1894.)      . 

EIIII7ENT  DOHAJN — C0NDEMNA.TION  OV  IiAKD— 
COMPJSNSATIOX. 

Interest  cannot  be  allowed  on  the  value 
of  land  from  the  time  It  is  taken  until  the  ren- 
dition of  the  verdict,  though  the  Jury,  in  fixing 
the  damages,  may  consider  such  lapse  of  timek 

Appeal  from  court  of  common  pleas,  Pbila- 
ddpbia  county;  Pennypacker,  Judge. 

By  agreement  of  parties,  an  Issue  was 
framed  between  Sophia  Klagcs,  as  plaintiff, 
and  the  Philadelphia  &  Reading  Terminal 
Railroad  Company,  as  defendant,  to  deter- 
mine the  damages  to  land  of  plaintiff  con- 
demned by  defendant  From  the  judgment 
plaintiff  appeals.    Affirmed. 

W.  Horace  Hepburn,  tor  appellant  Thomas 
Hart,  Jr.,  for  appellee. 

WILLIAMS,  J.  The  appellant  in  this  case 
complains  of  the  answer  made  by  the  learned 
trial  Judge  to  her  fourth  point  This  point 
asked  the  court  to  Instruct  the  Jury  that  the 
plaintiff  was  entitled  to  Interest  upon  the 
value  of  her  property,  from  the  time  the  de- 
fendant company  took  possession  of  it  down 
to  the  time  of  the  rendition  of  the  verdict,  as 
part  of  her  damages.  The  answer  of  the 
learned  Judge  was:  "I  decline  that  point 
Tou  cannot  award  interest  upon  your  verdict 


nor  upon  the  damages;  bnt  in  reaching  a  con- 
clusion as  to  the  amount  of  the  verdict  you 
may  take  into  omslderatlon  the  time  which 
has  elapsed  from  the  taking,  April  24,  1£8I, 
down  to  the  present  time."  This  was  a 
clear  statement  of  the  rule  on  this  snbject  as 
held  in  this  state;  We  are  aware  that  in 
some  of  our  sister  states  a  different  rule  lias 
been  adopted,  and  that  In  some  others  the 
question  Is  still  an  unsettled  one;  bnt  1° 
Pennsylvania,  Interest,  as  such,  is  not  allowed 
in  actions  sounding  In  tort,  when  the  damages 
sought  to  be  recovered  are  unliquidated.  Rail- 
road Go.  V.  Taylor,  104  Pa.  St  306;  Railroad 
Co.  T.  Baltbaser,  126  Pa.  St  1,  17  AtL  618; 
Richards  t.  Gas  Co.,  130  Pa.  St  37.  18  AtL 
600.  The  maxim,  "stare  decisis,"  is  there- 
fore a  sufficient  answer  to  the  argument  of 
the  learned  counsel  for  the  appellant  in  favor 
of  the  adoption  of  a  new  rule  upon  the  sub- 
ject But  we  are  satisfied  with  the  reasons 
on  which  our  rule  rests,  no  less  than  with 
the  authority  of  the  cases  in  which  it  has 
been  so  frequently  declared.  Interest  is  de- 
mandable  in  this  state  either  by  virtue  of  an 
express  agreement  to  pay  It  or  under  the  an- 
thorlty  of  some  statute  that  gives  it  The 
present  rate  of  Interest  was  fixed  by  the  act 
of  May  28, 1858.  It  provides  that  "the  lawful 
rate  of  interest  for  the  loan  or  use  of  money" 
shall  be  6  per  c«it  in  all  cases  when  the  par- 
tics  shall  not  have  contracted  for  a  less  rate. 
The  contract  between  the  parties,  if  for  less 
than  6  per  cent,  is  recognized  as  fixing  the 
relative  rights  and  llabilitiea  of  the  parties; 
bat  if  the  contract  ts  sll^it  as  to  the  rate  ot 
interest  or  stipulates  for  a  higher  rate  than 
6  per  c«it,  then  the  law  applies,  and  subjects 
debtors  to  a  uniform  rate  for  "the  loan  or 
use  of  money."  As  early  as  1700  It  was  en- 
acted that  "judgments  shall  bear  Into^st  at 
the  lawful  rate  from  the  day  of  their  rendi- 
tion till  the  time  of  their  payment"  A  ▼«■- 
diet  did  not  bear  interest  till  the  act  of  April 
6,  1859,  no  matter  how  much  time  might 
elapse  between  its  return  by  the  Jury  and  the 
entry  of  judgment  thereon  by  the  court  We 
have  no  statutory  provision  rdating  to  inter- 
est upon  any  other  demands  than  those  now 
entunerated,  viz.  "the  loan  or  use  of  money," 
a  verdict  for  a  sum  of  money,  and  a  Judg- 
ment Unliquidated  damages  do  not  fall 
within  the  meaning  of  the  words  "the  loan  or 
use  of  money,"  and  for  that  reason  no  into^ 
est  is  demandable  upon  them.  They  must  be 
first  liquidated  by  the  action  of  the  parties 
or  liy  a  recovery  at  law.  Plymouth  Tp.  v. 
Graver,  125  Pa.  St  24,  17  AtL  240;  Bmer^ 
son  V.  Schoonmaker,  185  Pa.  St  437,  19  Aa 
1025.  The  same  rule  applies  to  damages  re- 
covorabie  in  condemnation  proceedings.  The 
constitution  requires  corporations  exercising 
the  right  of  eminent  domain  to  make  "Just 
compensation  for  property  taken,  injured  or 
destroyed  by  the  construction  or  enlargemmt 
of  their  works,  highways  or  Improvements." 
The  manner  of  proceeding  to  adjust  the 
amount  of  socb  compensatioa  is  provided  by 
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the  act  of  1848  and  Its  eupplements.  The 
corporation  making  the  entry  must  endeayor. 
In  tlie  first  instance,  to  agree  witb  the  ownw 
upon  the  amoant  of  damages  to  which  he  is 
eatltled,  and  pay  the  same,  or  secure  the 
amount  to  be  paid  at  some  time  a^eed  upon. 
If  this  effort  is  snccessfnl,  the  damages  are 
liquidated  by  the  parties.  If  it  is  tmsuccess- 
fal,  a  bond  in  a  sum  sufficient  to  cover  the 
amount  of  any  probable  recovery  is  tendered. 
The  corporation  then  enters  under  the  right 
of  eminent  domain,  regardless  of  the  will  of 
the  owner.  The  court  is  then  applied  to  toe 
the  appointment  of  viewers,  to  do  for  the 
parties  what  they  were  aAable  to  do,  viz.  to 
fix  the  damages  which  the  corporation  should 
pay  to  the  landowner  for  the  injury  he  has 
SQStalned.  These  damages '  Include  the  price 
of  the  land  occupied,  and  the  effect  of  such 
occupation  upon  what  remains  of  the  owner's 
real  estate.  These  are  to  be  ascertained  upon 
a  lUr  computation  of  the  benefits  the  owner 
may  derive  from  the  location  of  the  raUroad 
that  are  peculiar  to  his  property,  and  the  dis- 
advantages that  may  result  therefrom. '  Tak- 
ing all  these  things  into  consideration,  the 
viewers  are  to  determine  how  -much  less  the 
property  entered  upon  is  worth  by  reason  of 
such  oitiy  than  it  was  worth  before.  This 
1b  not  a  forced  sale  of  so  much  land,  but  the 
adjustment  of  an  unliquidated  daim  for  the 
damages  suffered  in  consequence  of  the  exer- 
cise of  the  light  of  eminent  domain  by  the 
corporation.  Kailroad  Ck>.  t.  Balthaser,  126 
Pa.  St  1,  17  Aa  51&  It  Is  true  that  dam- 
ages are  to  be  estimated  as  of  the  date  of  the 
entry,  because  an  estimate  as  of  any  other 
date  might  do  injustice  to  one  or  the  other  of 
tbe  parties;  but,  until  the  calculation  is 
actually  made,  there  is  no  sum  that  the  land- 
owner has  a  right  to  demand,  or  that  tbe  coi^ 
Itoration  could  tender.  The  lapse  of  time  be- 
tween the  exercise  of  the  right  of  eminent 
domain  and  the  adjustment  of  tbe  damages 
Inflicted  by  it  is  one  of  the  elements  to  be 
taken  into  consideration  in  making  up  the 
award  or  verdict.  The  compensation  must 
be  a  jnst  one  at  the  time  its  amount  Is  set- 
tled, and  what  is  just  between  the  parties 
must  depend  upon  the  circumstances  peculiar 
to  each  case;  In  the  case  before  us  the  plain- 
tiff received  a  net  Income  for  the  property 
taken,  amounting  to  between  3  and  4  per 
cent,  npon  its  value.  If  she  should  be  al- 
lowed to  recover  6  per  cent  npon  that  value 
from  the  time  of  taking  to  the  time  of  the 
verdict,  her  income  from  her  property  Kould 
be  increased  at  least  50  per  cent  The  ver^ 
diet  would  not  simply  give  her  what  she 
would  have  received  if  her  property  had  not 
been  entered  upon,  but  some  $1,600  more. 
This  would  give  more  than  would  be  just  to 
tbe  landowner,  and  take  more  than  would 
be  just  from  the  oxporation.  It  would  be  a 
sabstltution  of  the  provisions  of  the  statute, 
fixing  the  rate  of  interest,  for  the  judgmoit 
ot  tbe  viewers  or  the  jury,  in  detwmining 
wbat   '^ust  compensatioa"   requires.   Inter< 


est,  as  Interest  has  no  place  In  the  computa- 
tion of  damages.  The  question  for  a  jury 
in  every  case  is,  what  sum  will  make  a  just 
compensation  to  the  landowner  for  the  tsktry 
and  appropriation  by  the  corporation?  The 
land  occupied  may  have  been  wholly  tmpro- 
ductlve,  and  without  value  except  ttse  specu- 
lative purposes;  It  may  have  been  highly  pro- 
ductive and  valuable;  It  may  have  been 
built  upon,  and  its  net  Income  capable  of 
easy  ascertainment;  tbe  entry  may  have  in- 
creased tbe  value  of  tbe  remainder  of  the 
tract  more  than  enough  to  compensate  for 
what  was  taken.  All  these  consideratloQs 
are  for  the  jury,  and  will  bdp  them  In  the 
effort  to  determine  what  just  compensation  In 
any  given  case  requires.  It  follows  that  the 
assignments  of  error  are  not  sustained,  and 
tbe  judgment  Is  now  affirmed. 


CUO  Fa.  St  SS9) 
GOMMONWEAIiTH  ex  rd.  SAGE  v.  SAGE. 
(Supreme  Court  of  Pennsylvania.    March  2^ 

1894.) 
jSabiis  Corpus— Pkoceedino  bt  Nonrssidbnt— 
OoNVLicTiKa  Jurisdiction  —  Ordbb— VAUDirt 
— Contempt.  .         . 

1.  Where^  on  petition  by  a  resident  of  a  for- 
eign state  for  •  writ  of  habeas  corpus  to  obtain 
possession  of  bis  minor  child  from  his  wif^ 
who  has  cnstody  <rf  it  in  PennsylTania,  the  only 
Issue  is  the  fitness  of  petitioner  to  have  tiie  cus- 
tody of  the  child,  the  court  has  no  power,  with- 
out'  determining  such  iAue,  to  direct  tliat  th^ 
child  be  remanded  to  the  custody  of  petitioner, 
and  that  tha  mother  go  to  such  foreign  stat* 
to  have  the  issue  determined. 

2.  Where  a  resident  of  a  foreign  state  pe- 
titions for  a  writ  of  habeas  corpus  to  obtain  pos- 
session of  his  child,  which  is  in  the  custody  of 
his  wife,  who  is  its  mother,  in  Pennsylrania, 
and  the  wife  answers  by  alleging  the  unfitness 
of  petitioner  to  have  the  custody  of  the  child, 
an  order  by  tbe  court,  requiring  the  wife  and  a 
relative  with  whom  she  boarded  to  take  the 
child  to  such  foreign  state  "for  the  purpose  of 
having  a  writ  of  habeas  corpus  served  on 
tiiem,  if  made,  is  void,  and  such  persons  are 
not  goilty  of  contempt  in  disobeying  it 

Appeal  from  court  of  quarter  sessions, 
Philadelphia  county. 

Petition  by  the  commonwealth  of  Pennsyl- 
vania, on  relation  of  Charles  H.  Sage,  for  a 
writ  of  habeas  corpus  to  obtain  possession 
of  relator's  child  which  Was  in  the  custody  of 
his  wife,  Hettie  Sage.  From  a  judgment  re- 
manding the  child  to  the  custody  of  relator, 
respondent  appeals.    Reversed. 

A.  Thompson,  for  appellant  John  Weaver, 
for  appellee. 

WILLIA1I8,  J.  The  writ  of  halieaB  eo^ 
pus  in  this  case  seems  to  have  been  resorted 
to  as  an  extradition  proceeding,  and  to  have 
been  treated  as  such  throughout  The  re- 
lator is  a  resident  of  New  Jersey.  His  wife, 
the  respondent,  and  their  Infant  daughter, 
now  about  10  years  old,  resided  with  him  in 
that  state  until  their  separation,  in  January, 
1893.  Each  accuses  the  other  of  abandon-, 
pient;  and  of  having  brousht  about  tlia  ■•p' 
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aratlon.  After  four  months,  the  relator, 
without  baring  contributed  anything  to- 
wards the  support  of  his  wife  and  child 
meantime,  comes  Into  Pennsylvania  for  the 
(Hupose  of  taking  the  daughter  from  her 
mother  by  asserting  his  legal  right  to  bcr 
custody  under  the  laws  of  New  Jersey.  If 
he  has  such  legal  right,  It  Is  his  duty  to  show 
It  in  the  forum  into  which  he  comes;  and  if 
there  is  any  reason  why  that  right  ought 
not  now  to  be  asserted,  the  respondent  may 
properly  set  it  up  in  her  return  to  the  writ 
U  an  Issue  of  law  or  of  fact  is  thus  raised, 
it  must  be  heard  and  decided  in  the  court 
out  of  which  the  writ  Issued.  If  the  right 
asserted  Is  found  to  exist,  and  no  sufficient 
reasons  are  shown  for  refusing  to  enforce 
It,  the  court  will  award  the  custody  of  the 
child  accordingly,  and  the  relator  will  be 
permitted  to  withdraw  it  from  the  Jurisdic- 
tion of  the  court  making  the  decree.  But  If 
the  right  alleged  is  not  shown  to  exist,  or  If, 
being  shown.  It  appears  on  all  the  evidence 
to  have  been  parted  with  by  agreement,  or 
forfeited  by  misconduct,  or  to  be  one  that 
far  the  sake  of  the  child  ought  not  to  be 
enforced,  the  court  will  decline  to  Interfere, 
and  the  writ  will  be  dismissed,  or  a  decree 
made  formally  awarding  the  custody  to  the 
respondent  In  this  case  the  writ  was  made 
returnable  on  the  12th  day  of  May.  On 
that  day  the  hearing  was  continued  till  the 
19th.  It  was  then  again  continued;  bnt  on 
the  following  day  one  of  the  counsel  tor  the 
relator  came  Into  court  with  a  suggestion, 
signed  by  himself,  and  not  sworn  to  by  any 
one,  in  which  he  recited  an  order  made  by 
the  learned  Judge  of  the  court  below,  re- 
quiring the  respondent  and  a  relative,  with 
whom  she  boarded,  by  the  name  of  Sher- 
man, to  take  the  child,  Joyce  Sage,  Into  the 
state  of  New  Jersey  "for  the  purpose  of  hav- 
ing a  writ  of  habeas  corpus  served  upon 
tbem,  tm  all  parties  being  domiciled  in  New 
Jersey  were  subject  to  the  Jurisdiction  of 
the  courts  of  New  Jersey."  He  further  re- 
cited a  promise  to  obey  the  order  so  made, 
and  a  neglect  by  the  respondent  and  Sher- 
man to  obey  the  "orders  and  mandate  of  this 
court"  and  concluded  with  a  prayer  for  an 
attachment  against  both.  Without  any  rule 
to  show  cause,  or  notice  to  the  parties  whose 
liberty  was  at  stake,  an  attachment  was  im- 
medlatisly  Issued,  on  which  an  arrest  was 
made,  from  which  the  parties  were  relieved 
on  the  22d  day  of  May  by  giving  bail  In  the 
sum  of  $1,500  each.  The  order  for  the  at- 
tachment Is  quite  as  unique  as  the  petition. 
It  recites  that  "it  appearing  by  the  record 
that  the  respondent  Hettie  Sage,  and  one 
Oeorge  W.  Sherman,  is  In  contempt  and  it 
also  appearing  that  Ohariea  H.  Sage  has 
moved  for  an  attachment  against  the  said 
Hettie  Sage  and  G«orge  W.  Sherman  for 
said  contempt"  and  that  verbal  notice  has 
been  given  to  respondent's  counsel  that  an 
attachment  would  be  moved  for;  and  upon 
tills  basis  it  directs  aa  attadnnent  to  iasaai 


and  tliat  Hettie  Sage  and  Georg*  W.  Sher- 
man be  brought  forthwith  into  court  to  an- 
swer for  said  contempt  Now,  the  reosd 
does  not  show  that  these  parties  were  in 
contempt  or  were  even  charged  with  con- 
tempt The  petition  recites  an  order  upon 
the  respondent  to  take  the  child  into  New 
Jersey,  and  submit  her  right  to  its  custody 
to  the  courts  of  that  state,  but  neither  the 
docket  entries  nor  the  files  show  the  exist- 
ence of  such  an  order.  It  was  never  made. 
The  court  had  no  legal  right  to  make  it 
The  respondent  would  have  beai  guilty  of  no 
contempt  for  disregarding  it  if  it  had  been 
made.  The  courts  can,  in  a  proper  case,  sur- 
render an  alleged  criminal  to  the  courts  of 
a  sister  state  for  trial,  but  they  cannot  com- 
pel a  resident  of  Pennsylvania  to  go  into 
another  state,  and  submit  himself  to  the 
Jurisdiction  of  Its  trlbrmals  by  an  attach- 
ment Whether  the  order  set  out  in  the  pe- 
tition was  actually  made  or  not  is  Hitaeeton 
a  matter  of  no  consequence.  If  it  was 
made,  it  was  a  nnlllty'i  If  it  was  not  made, 
then  there  is  no  foimdatlon  for  the  charge 
of  contempt;  so  that  In  either  event  the 
attachment  must  be  set  aside,  and  all  tl>at 
has  been  done  und^  it  must  fail  Bat  a 
final  decree  was  made  on  the  14th  day  of 
June,  18B3,  awarding  the  custody  of  thb 
child  to  her  father,  and  the  remaining  qnes- 
tlon  is  whether  this  decree  shoold  stand. 
The  record  shows  that  the  respondent  made 
her  answer  or  return  to  the  writ  on  the 
same  day  <mi  which  she  was  reeved  from 
the  custody  of  the  sherUF  by  entering  bail. 
Three  days  later,  which  was  the  2Sth  day 
of  May,  the  relator  made  a  formal  travave 
of  the  answer.  Issues  of  fact  were  thus 
made  up  for  trial  and  determination  by  the 
court  below.  If  the  facts  stated  in  the  an- 
swer were  true,  the  relator  was  unfit  to 
have  the  custody  of  his  child;  if  they  were 
false,  he  was  entitled  to  sndi  custody.  A 
decree  should  have  rested  on  a  determina- 
tion of  this  Issue,  but  the  decree  before  us 
did  not  It  set  forth  the  admission  by  coun- 
sel that  both  parties  had  been  previously 
domiciled  in  New  Jersey,  and  that  the  re- 
lator continued  to  reside  there;  that  no 
guardian  had  been  appointed  for  the  child; 
that  the  relator  was,  by  the  laws  of  the 
state  of  New  Jersey,  the  natural  guardian; 
and,  'in  order  that  the  court  may  show  the 
oonslderatlbn  due  to  the  law  of  another  state 
of  this  Union,  and  without  passing  upon  the 
question  of  the  true  domldle  of  the  respond- 
ent whether  in  Pennsylvania  or  with  her 
husband  In  New  Jersey,  and  without  pass- 
ing upon  the  fitness  of  the  petitions-  to  act 
as  guardian  of  the  child,"  It  directed  that  the 
child  be  remanded  to  the  custody  of  the  pe- 
titioner, and  that  the  mother  must  go  into 
another  state  to  have  the  qnestloa  of  his 
fitness  considered  and  determined.  We  rec- 
ognise the  demands  of  comity,  and  our  courts 
should  be,  as  they  are,  always  ready  to  ao 
cede  to  tbem;  bnt  comity  reqnkvs  of  na  that 
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we  admlnlstw  the  laws  of  another  state  t>e> 
tween  suitors  lu  our  own  courts  whenever 
this  becomes  necessary  to  the  proper  admin- 
istration of  justice  in  the  particular  case. 
It  does  not  require  ns  to  dismiss  the  parties 
with  directions  to  proceed  to  Maine  or  Cal- 
ifornia or  some  other  state  in  wlUch  the 
contract  was  made,  or  the  parties  were 
domiciled,  so  that  the  law  of  a  given  state 
may  be  administered  by  the  courts  of  that 
state,  but  simply  that  we  shall  apply  the 
same  rule  tliat  the  courts  of  the  proper  stats 
would  apply.  This  was  all  the  comity  re- 
quired of  the  court  below  in  this  case.  The 
return  to  the  writ  of  habeas  corpus,  and  the 
traverse  thereof  by  the  relator,  raised  no 
question  under  the  law  of  New  Jersey.  If 
they  had  done  so,  and  the  rule  In  that  state 
dlfTered  from  ours  on  the  question  so  raised, 
the  court  should  hare  followed  the  New  Jer- 
sey rule.  But  the  question  raised  on  the 
record  was  one  of  fact  The  validity  of  the 
marriage  under  the  laws  of  New  Jersey  was 
not  denied.  It  was  not  denied  that  the  re- 
lator was  the  father  of  Joyce  Sage,  nor  that, 
under  the  laws  of  New  Jersey,  he  was  her 
natural  guardian.  Bat,  conceding  all  this, 
the  respondent  denied  that  he  was  a  fit 
person  to  have  the  custody  of  this  young 
glrL  This  wAs  the  only  question  before  the 
court  below,  and  it  was  the  legal  right  of  the 
respondent  to  insist  on  its  decision  before, 
her  young  daughter  should  be  taken  from 
her.  If  her  contention  was  sustained,  then, 
wider  the  laws  of  New  Jersey,  as  well  as  the 
laws  of  Pennsylvania,  she  was  entitled  to 
retain  the  child.  Bennet  t.  Bennet,  18  N. 
J.  Eq.  114;  Com.  v.  Addldcs,  6  Bin.  520; 
Com.  ▼.  Smith,  1  Brewst.  547.  The  legal 
right  of  the  father  must  yield  to  consldera- 
tiona  affecting  the  welfare  of  the  child.  The 
present  condition  and  the  future  prospects 
and  advantage  of  the  child  should  be  con- 
sidered; and,  where  the  child  is  of  sufficient 
intelligence,  its  preferences  and  attachments 
should  be  consulted  before  the  question  of  its 
custody  is  determined.  The  decree  com- 
mitting Joyce  Sage  to  the  CBStody  of  the  re- 
lator does  not  rest  on  a  determination  of 
any  question  that  was  before  the  court  be- 
low, and  for  that  reason  it  mus^^  reversed 
at  the  cost  of  the  relator.  The  record  is 
remitted,  with  a  direction  that  the  case  be 
heard  upon  the  issue  made  up  by  the  return 
to  the  writ  and  the  formal  traverse  of  the 
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(Supreme  Court  of  Vermont.    Washington. 
March  28^  1884.) 

Maxdamus  —  CoMrBixiNO  School  Trbmursb  to 
Tdbn  Ovan  Books. 
1.  Mandamus  will  not  lie  to  compel  a 
school-district  treasQier  to  turn  over  to  hta  sno- 
cesaor  the  books  and  papers  of  ofSce,  where  his 
sccoontB  have  not  been  settled,  and  there  has 
been  no  nnreasMiable  delay  on  kia  part. 

v.28A.no.l5— 65 


2.  Nor  wIO  it  lie  to  compel  Um  to  turn  ora 
moneys  in  his  possession  as  treasurer,  where 
suit  therefor,  in  which  he  is  summoned  as  trus- 
tee, has  been  brought  against  the  district 

Exceptions  from  Washington  county  court 
Petition  by  AHen  Bates  for  mandamud  to 
compel  Lewis  Keith  to  turn  over  certain 
books  and  papers  and  moneys  of  an  office* 
to  which  petitioner  waa  elected.  Petition 
dismissed. 

The  petitionee  was  at  the  annual  March 
meeting  in  the  year  1892  elected  treasurer  of 
school  district  No.  13,  in  the  town  of  Barre, 
and  continued  to  hold  that  ofilce  until  April 
17,  1883,  when  he  resigned,  and  his  resigna- 
tion was  accepted.  September  6,  1883,  at  a 
special  meeting  held  for  that  purpose,  the 
petitioner  was  elected  treasurer  of  said  dis- 
trict, to  fill  the  vacancy  caused  by  the  res- 
ignation of  the  petitionee.  October  18,  1893, 
the  petitioner  demanded  of  the  petitionee  the 
books,  papers,  and  money  belonging  to  the 
district,  and  In  the  hands  of  the  petitionee. 
The  only  books  which  the  petitionee  then 
had  were  memorandum  books,  furnished  at 
liis  own  expense,  upon  which  he  had  kept 
an  account  of  the  moneys  received  and 
disbursed  by  him  as  treasurer;  and  the 
only  papers  were  the  aeden  which  he  had 
paid  since  the  last  settlement  of  his  account 
with  the  auditors  of  the  school  district 
Some  time  sutisequent  to  October  18th,  the 
petitionee  had  filed  with  the  auditors  of  tlie 
district  a  statement  of  his  account,  and 
placed  In  their  bands  the  orders  paid  by  him. 
The  petitioner  was  one  of  these  auditors; 
and  no  notice  had  been  given,  either  by  the 
board  or  by  the  petitionee,  as  to  whether 
his  account  was  saUsfactoi^.  In  respect  to 
the  money  which  the  petitioner  claimed,  it 
appeared  that  there  was  in  the  treasury  at 
the  time  of  the  petitionee's  resignation  about 
$400;  that  he  had  an  order,  regularly  drawn 
by  the  prudential  committee,  In  his  favor, 
for  1800;  and  that  he  insisted  that  the 
amoimt  in  the  treasury  should  be  applied  by 
him  in  part  payment  of  this  order.  The  dis- 
trict claimed  that  he  should  not  so  apply  it, 
and  had  voted  In  March,  1893,  that  the 
moneys  in  the  hands  of  the  treasurer  should 
be  distributed  pro  rata  among  the  taxpayers 
of.  the  district  who  had  paid  their  school 
taxes  in  the  year  1882,  and  had  Instructed 
the  treasurer  to  miike  such  a  dividend.  The 
town  of  Barre  also  laid  claim  to  these  funds 
in  the  hands  of  the  treasurer.  It  was  to 
avoid  the  comidications  and  litigation  which 
might  arise  by  reason  of  these  conflicting 
<daimB  that  the  petitionee  resigned  Ills  office 
as  aforesaid.  Subsequently  to  sach  resigna- 
tion, the  town  of  Barre  had  begun  a  suit 
ac;ainst  schocri  district  No.  13,  and  summoned 
the  petitionee  as  trustee;  said  suit  being  re- 
turnable to  the  March  term,  1884,  of  the 
Washington  county  court 

Martin  ft  Slack,  for  petitioner.  Barney  & 
Hoar,  J.  W.  GMrdon,  and  &  0.  Shurfleflr,  fo<« 
defeadant 
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START,  J.  This  to  a  petttlon  for  a  writ  of 
mandamus.  The  petitioner  was  on  the  6th 
day  of  September,  1893,  elected  to  fill  a  var 
can(7  In  the  office  of  treasurer  of  school  dis- 
trict Ma  IS,  in  Barre,  caused  by  the  resigna- 
tion of  the  petitionee,  and  on  the  18th  day  of 
Octobw,  1893,  demanded  of  the  petitionee  the 
money,  books,  and  papers  in  hie  hands  be- 
longing to  the  district  The  money  was  not 
delivered,  because  the  district  was  owing  the 
petitionee  several  hundred  dollars  In  excess 
of  the  money  In  his  hands,  for  which  be  held 
a  district  order  drawn  and  delivered  to  blm 
by  the  prudential  committee  of  the  district, 
and  because  the  town  of  Barre  claimed  the 
money  in  his  hands,  and  had  brought  a  suit 
against  the  district,'  and  summoned  him  as 
trustee.  The  books  were  memcH^ndum  books 
furnished  by  the  petitionee,  on  which  he  had 
entered  moneys  received  and  paid  out  by 
him  aa  treasurer.  The  papa^  were  orders 
drawn  on  and  paid  by  him  as  treasurer. 
These  he  did  not  deliver,  because  he  consid- 
ered them  necessary  for  his  protection  in  the 
trustee  suit,  and  settlement  of  his  account  aa 
treasurer.  After  this  demand  the  district 
auditors  notified  him  to  appear  before  them, 
and  settle  his  account  as  treasurer;  and  he 
thereupon  sent  them  a  statement  of  his  ac- 
count, and  delivered  to  the  chairman  of  the 
board  the  orders  paid  by  him.  He  is  ready 
and  willing  to  deliver  the  boolcs  and  papers. 
If  his  account  Is  settled.  The  petitioner  was 
one  of  the  auditors,  and  attended  the  meeting 
of  the  board  for  the  pm-pose  of  settling  the 
petitionee's  account  The  petitionee  has  not 
been  Informed  by  the  petitioner,  or  any  other 
member  of  the  board  of  auditors,  as  to 
whether  the  account  rendered  was  satisfac- 
tory. The  petitioner  did  not  thereafter  call 
'  for  the  money,  books,  or  papers,  and  in  a  few 
days  after  the  meeting  brought  this  petition. 

Mandamus  is  not  a  writ  of  right,  but  a  pre- 
rogative wilt;  which  issues  only  in  a  proper 
case,  clearly  proved  to  the  court  It  will  not 
be  granted  unless  the  right  to  have  the  thing 
done  is  clearly  established,  nor  will  it  be 
granted  unless  there  is  occasion  or  necessity 
for  ita  issue.  Sabine  v.  Rounds,  60  Vt  74; 
Oook  T.  Peacham,  Id.  231;  Free  Press  Ass'n 
▼.  Nichols,  45  Vt  7.  The  burden  was  on  the 
petitioner  to  show  a  case  authorizing  the  Is- 
suing of  the  writ,  and  In  our  opinion  such  a 
case  has  not  been  made  oni.  It  was  the  peti- 
tionee's duty  to  settle  his  account  with  the 
auditors.  Acts  of  1888,  No.  9,  (  81  (R.  Ij. 
{  2718).  For  this  purpose,  he  was  entitied  to 
the  books  add  papers  for  a  reasonable  time; 
and  the  petitioner  seems  to  have  understood 
that  such  was  his  right  and  to  have  ac- 
qqiesced  in  his  keeping  t^em  until  a  settle- 
ment could  b«  bad.  There  was  no  occasion 
for  haste.  The  district  was  abolished,  ex- 
cept for  the  purpose  of  settling  Its  pecunt- 
uy  affairs.  It  Is  clear  that  the  books  and 
papers  were  of  secondary  consideration,  and 
that  the  real  controv«:sy  was  about  the 
oion^;   and.  If  thia  had  been  delivered  to 


the  petitioner,  there  would  have  been  no 
trouble  about  the  bo(^s  and  papers.  The 
petitionee  Is  ready  and  willing  to  deliver 
them,  if  his  account  has  been  setUed.  There 
has  been  no  unreasonable  delay  on  hta  part 
In  settling  it  He  has  rendered  his  account 
and  delivered  the  orders  to  the  board,  of 
which  the  petitioner  is  a  member;  and  the 
petitioner  has  not  informed  him  as  to  wheth- 
er the  account  rendered  is  satisfactory.  From 
these  facts,  we  think  that  so  far  as  the 
books  and  papers  are  concerned,  there  was 
no  occasion  or  necessity  for  bringing  a  peti- 
tion for  a  writ  of  mandamus.  In  respect  to 
the  money,  we  hold  that  la  this  proceeding, 
we  cannot  decide  the  Questions  about  which 
the  town  and  district  are  at  issue,  nor  can 
we  say  that  the  petitionee  is  or  is  not  charge- 
able as  trustee  In  the  suit  in  f&vor  of  the 
town.  These  questions  must  be  determined 
In  that  suit,  and  until  determined,  or  ontU 
the  petitionee  is  discharged  from  liability  in 
that  suit,  he  has  a  lawful  right  to  hold  the 
money  In  queston,  as  against  the  petitioner. 
Petition  dismissed,  with  casta. 


(M  vt.  my 
LANGDON  V.  TEMPLETON. 
(Supreme   Court  of  Vermont  General   Term. 

March  16,  1894.) 
Adversb   Possession  —  CnAKAcrsa  avd  Bum- 
ciENCT  OF  Possession  —  Thbspasi  io  Iiaxs  — 
E<jBiTT — Estoppel. 

1.  A  purchaser  at  a  void  tax  nle.  In  the 
absence  of  a  collector's  deed,  does  not  obtain 
color  of  title. 

2.  Payment  of  taxes  Is  not  an  act  of  poe- 
session,  nor  does  it  show  possessory  title. 

3.  Where  a  lot  has  no  definite  boondarie* 
marked  upom  it  actual  possession  of  a  part 
thereof  by  one  having  neither  title  nor  color 
of  title  gives  him  no  cmistructiva  possession  of 
the  residue. 

4.  Where  complainant  is  In  actnal  posses- 
sion of  part  of  a  lot,  possession  of  other  parts  of 
the  lot  by  one  claiming  the  whole  lot  onder 
color  of  title  does  not  give  him  constmctive  pos- 
session of  the  part  held  b^  coraplidnant 

5.  A  failure  to  exercise  any  act  of  owner- 
ship over  land  for  13  years  does  not  necessarily 
constitute  abandonment 

6.  Where  there  is  a  tertioas  itossessloa  of 
land  not  amounting  to  disseisin,  the  constmc- 
tive possession  as  between  the  tort  feasor  and 
the  party  having  the  legal  titie  continues  in  him 
who  has  the  right;  but  the  tort  feasor  may 
maintain  trespass  against  a  stranger  who  dis- 
turbs bis  possession,  and  the  stranger  cannot 
plead  that  the  tort  feasor's  possession  was  the 
possession  of  the  tme  owner. 

7.  In  equity,  the  fact  that  complainant  tIo- 
lated  a  statute  against  forcible  enby  by  taking 
possession  of  an  entire  lot  does  not,  on  the 
maxim  that  he  who  comes  Into  equity  mnst 
come  with  dean  hands,  deprive  him  of  the 
equitable  right  to  part  of  the  let  growing  ont 
of  prior  possession. 

8.  A  collector  by  listing  lands  for  taxation 
to  another  is  not  estopped  to  snbaeqnentiy  daim 
titie  in  himself. 

Appeal  In  chancery,  Washington  ooontjr; 
Ross,  Chancellor. 

Bill  by  James  R.  Langdon  against  Horatio 
Templeton.  Decree  for  orator,  ard  defend- 
ant appeals.    Reversed. 
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For  prior  report,  see  61  Vt  U9,  17  AfL  839. 

The  controversy  was  In  reference  to  lot 
52  of  the  second  division  of  lands  in  the  town 
of  Worcester,  embracing  about  300  acres. 
The  orator  alleged  that  in  1824  this  land  was 
sold  for  taxes,  and  was  bid  off  by  Charles 
Buckley  and  Ames  H.  Langdon  at  such  sale; 
that  the  lands  were  not  redeemed;  that  the 
sale  and  all  proceedings  connected  therewith 
were  regular  and  valid,  and  that  the  said 
Charles  Buckl^  and  James  H.  Langdon 
thereby  becajue  entitled  to  receive  from  the 
coUector  a  valid  deed  to  said  lot,  but  whether 
they  ever  did  receive  such  deed  the  orator 
could  not  say:  that  by  various  conveyances 
the  title  of  the  said  Charles  Buckley  and 
James  H.  Langdon  had  passed  to  the  oratM*, 
and  that  the  saJd  Buckley  and  Langdon  first, 
and  the  orator  subsequently,  had  paid  taxes 
upon  said  land,  claiming  to  be  the  owner, 
from  the  time  of  said  tax  sale  down  to  the 
time  of  the  bringing  of  the  Mil;  that  said 
lands  were  nnlncloaed  timber  lands,  and  that 
the  orator  had  entered  upon  the  same  long  be- 
fore the  defendant  had  attempted  to  take  pos- 
session thereof;  that  the  defendant.  Temple- 
ton,  having  no  interest  whatever  in  said  land, 
procured  from  one  William  H.  Kellogg,  who 
had  no  legal  w  equitable  title  to  the  same,  a 
quitclaim  deed  of  the  premises,  purporting  to 
have  been  executed  December  17,  1885,  under 
which  he  claimed  title  to  said  lands;  that  the 
orator  had  entered  Jnto  a  ocmtract  with  one 
Clogsttm  with  reference  to  said  land,  for  the 
cutting  of  wood  and  timb^  upon  the  samev 
and  that,  in  virtue  of  said  contract,  Clogston 
had  begun,  to  cat  upon  the  premises;  that 
Templeton  had  brought  several  suits  against 
said  Clogston  for  the  cutting  and  conversion 
of  the  timber  npon  said  premises,  which 
suits  were  then  pending.  The  orator  prayed 
that  Templeton  might  be  restrained  from  set- 
ting up  his  title  to  the  premises  and  from 
prosecating  the  aforesaid  suits.  The  defend- 
ant demurred  upon  the  ground  that  the  orator 
had  a  complete  remedy  at  law.  This  demur- 
rer was  sustained  in  the  court  below,  but 
was  reversed  in  the  supreme  court,  and  the 
«ause  remanded  for  fiurther  proceedings.  61 
Vt  119,  17  Atl.  839.  Thereupon  the  cause 
was  referred  to  a  special  master,  who  re- 
peated that  the  collector  who  made  the  tax 
sale  In  1824  gave  no  bond  as  required  by 
law,  and  that  no  deed  was  ever  executed  by 
said  collector  to  the  said  Buckley  and  Lang- 
'don.  The  master  further  reported  that  no 
possesion  was  ever  taken  by  the  purchasers 
at  said  tax  sale  until  1872,  when  the  orator, 
who  had  then  become  the  owner  of  the  title 
acquired  under  said  tax  sale,  being  advised 
that  his  title  thereunder  was  defective,  and 
for  the  purpose  of  taking  possession  of  said 
lot  to  perfect  his  title,  entered  upon  about 
10  acres  of  said  lot  and  cut  off  from  30,000 
to  60,000  feet  of  timber,  and  that  from 
then  down  to  1885  the  oratM-  mode  no  other 
or  further  entry  upon  said  lands;  that  in 
1S85  the  defendant,  Templeton,  procured  a 


quitclaim  deed  of  said  lot  62  trom  one  Kel- 
logg, his  nephew,  who  had  no  title  whatever 
to  said  lot  and  rectMrded  the  sam'e  on  the 
17th  day  of  December;  that  subsequently  he 
entered  upon  said  lot  and  ^egan  the  cutting 
of  logs  and  timber,  and  that  thereupon  one. 
Clogston,  acting  by  the  direction  of  the 
orator,  who  knew  that  Templeton  was  in 
possession  claiming  under  said  quitdaim 
deed,  went  In  the  nighttime,  and  surrepti- 
tiously drew  away  said  logs  and  timber; 
that  afterwards  said  defendant  went  upon 
the  premises,  and  continued  to  cut  logs  and 
wood,  whereupon  Clogston,  still  acting  un- 
der the  direction  of  the  orator,  procured 
a  great  number  of  men,  and  drove  off  the 
defendant  by  force,  and  has  continued  in 
such  forcible  possession  ever  since;  that 
thereupon  said  defendant  began  the  suits  re- 
ferred to  in  the  orator's  bill,  and  was  pro- 
ceeding with  the  prosecution  of  the  same 
when  enjoined  by  the  bringing  of  this  bill. 
The  master  further  reported  that  the  defend- 
ant Tanpleton,  was  familiar  with  the  state 
of  the  title  to  this  lot;  that  he  knew  that 
the  orator  claimed  to  own  it  in  virtue  of  a 
tax  sole,  and  had  paid  taxes  on  it  for  many 
years  as  the  owner,  and  that  the  defendant 
himself,  as  lister  for  the  town  of  Worcester 
at  the  quinquennial  valuation  of  1870,  had 
set  this,  with  others,  to  the  or&tot;  and  that 
later,  hi  1881  and  1882,  when  the  defendant 
was  again  the  lister  of  said  town  of  Worces- 
ter, the  orator  had  directed  the  lister,  by 
letter,  to  set  to  him  the  lot  In  dispute,  and 
that  he  wo\ild  pay  the  taxes  on  the  same; 
and  that  the  lands  were  so  listed. 

Joseirti  A-  Wing,  Geo.  W.  Wing,  and  S.  0. 
Shurtleff,  for  appellant  Dillingham,  Huse 
&  Howiand,  for  appellee. 

ROWEIiL,  J.  When  this  case  was  bore 
on  demurrw  to  the  bill  (61  Vt  119,  17  Ati. 
839)  It  was  held  that  b>  the  circumstances 
alleged,  the  bill  was  maintainable  as  a  bill 
of  peace,  for  that  the  tax  sale  of  the  lot  In 
1824,  as  the  proceedings  therein  were  set 
out  in  the  bill,  conferred  an  equitable  title 
on  the  purchasers  thereat,  under  whom  the 
orator  claims,  and  gave  them  the  right  to 
call  In  the  legal  title,  and  for  that  the  orator, 
being  In  possession,  could  bring  no  action  at 
law  against  the  defendant  who  It  did  not 
appear  had  disturbed  his  possession,  but  who 
it  did  appear  was  making  claim  and  had 
brought  suits  against  the  orator's  tenant,  but 
not  such  as  would  necessarily  settle  whether 
the  defendant  had  title  or  not  But  now  the 
case'  is  materially  changed  from  that  made 
by  the  bin,  for  by  the  finding  of  the  mastei 
It  appears  that  said  tax  sale  was  void,  and 
thM-efore  it  did  not  confer  even  an  equitable 
title  on  the  purchasers  thereat;  much  less 
did  it  give  them  a  right  to  call  in  the  legal 
title,  for  no  legal  title  was  thereby  evra-  in- 
choated. Nor  did  it  give  color  of  title.  That 
would  have  to  come  from   the  collector's 
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deed,  whldi  wag  nev»  given.    Wing  v.  Hall, 
47  Vt  182,  216, 

The  orator  and  those  under  whom  he  claims 
paid  taxes  on  the  lot  from  1824  to  1886,  and 
claimed  to  own,  it  But  the  payment  of 
taxes  Is  not  an  act  of  possession,  and  does 
not  tend  to  show  a  possessory  title.  Reed 
V.  Field,  15  Vt  672;  Tillotson  t.  Prichard, 
60  Vt  94,  14  AtL  802.  Neither  the  orator 
nor  those  und^  whom  he  claims  ever  bad 
color  of  title  to  the  lot.  The  orator  does  not 
claim  title  by  adverse  possession;  and  as  the 
tax  sale  was  not  elTectlve  to  confer  title, 
which  Is  the  only  source  from  which  he  ever 
claimed  to  have  derived  title,  he  to  left  to 
stand  on  possessory  title  only,  if  any  he 
has. 

Now,  concerning  possession,  the  only  alle- 
gations of  the  bill  are  that  said  lot  is  timber 
land,  and  has  never  been  inclosed,  and  that 
the  (H-ator  cut  tlmb«ar  on  It  long  before  the 
defendant  laid  claim  to  it,  which  cutting 
was  the  only  use  the  orator  bad  any  oc- 
caskm  to  make  of  It;  and  that  in  1885 
one  Clogston  went  Into  possession  of  it, 
and  has  since  remained  in  possession,  cut- 
ting timbor  thereftrom  and  manufacturing  it 
Into  lumber,  under  a  contract  with  the  ora- 
tor by  which  he  la  bound  to  maintain  for 
Clogston  the  right  thus  to  possess  and  to  cat 
timber.  As  to  the  allegation  of  cutting  be- 
fore the  defendant  laid  claim,  the  finding  is 
that  neither  the  orator  nor  those  under  whom 
he  claims  ever  did  anything  on  the  lot  till 
late  in  the  fall  of  1872,  when  the  orator, 
acting  under  the  advice  of  counsel,  who  told 
him  that  his  title  was  bad,  and  to  go  into 
possession,  entered  on  about  10  acres  of  the 
southeast  comer  of  the  lot,  and  that  Ml  and 
winter  cut  thereon  from  30,000  to  50,000  feet 
of  lumbar.  As  to  the  allegation  of  Clog- 
Bton's  possession,  the  finding  is  that  on  De- 
cember 21,  1885,  the  defendant,  knowing  of 
the  orator'B  claimed  rights  to  the  lot,  and 
what  he  had  done  upon  and  concerning  It, 
flndhig  the  lot  vacant  and  no  one  in  posses- 
sion, entered  thereon  under  his  deed  of  De- 
cember 17,  1885,  from  Kellogg,  wUch  had 
been  recorded,  and  continued  there,  cutting 
wood  and  timber,  till  the  8th  day  of  Jan- 
uary, 1886,  when  the  orator,  knowing  from 
the  record  of  the  Kellogg  deed,  entered  upon 
the  lot  In  the  nighttime,  through  Clogston, 
and  drew  away  and  converted  to  his  own  use 
the  wood  and  timber  tho-e  remaining  that 
the  defendant  bad  cut;  and,  further,  that 
in  January,  1887,  the  defendant,  with  his 
'  men,  again  began  to  cut  wood  and  timber  on 
the  lot;  and  that  thereupon  Clogston,  act- 
ing for  and  under  the  direction  of  the  orator, 
who  knew  that  the  defendant  was  in  peace- 
able possession  under  his  deed  from  Kellogg, 
raised  a  force  of  men,  and  therewith  went 
to  the  lot,  whereupon  the  defendant  and  his 
men,  to  prevent  violence,  left  the  lot  and 
Clogston  and  his  force  entered  in  behalf  of 
the  orator,  who  has  ever  since  retained  pos- 
session by  force,  and  cat  oS  and  converted 


to  his  own  use  more  than  a  ndlllon  feet  of 
timber.  This  Is  all  the  possession  the  orator 
Is  shown  to  have  ever  had.  It  not  appear- 
ing that  the  lot  had  definite  boundaries  mark- 
ed upon  the  land,  and  the  orator  having  nei- 
ther title  nor  color  of  titie  thereto,  his  ac- 
tual possession  of  the  10  acres  thereof, 
though  taken  claiming  the  whole  lot,  gave 
him  no  constructive  possession  of  the  resi- 
due. So^  prior  to  the  defendant's  entry  on 
December  21,  1885,  the  orator  nev^  had  pos- 
session, actual  or  constructive,  of  any  part 
^of  the  lot  except  said  10  acres.  He  cannot 
therefore,  <m  the  ground  of  possessory  titie. 
have  relief  against  the  defendant  in  respect 
to  any  oth«-  part  of  the  lot  It  does  not 
appear  that  the  defendant  has  ever  entered 
upon  said  10  acres  or  any  part  thereof;  and 
If  his  deed  from  Kellogg,  rroAet  whldi  he 
entered,  gave  him  color  of  title  to  the  whole 
lot,  as  he  claims  and  the  orator  denies,  his 
actual  possession  thereunder  of  other  parts 
of  the  lot  though  he  claimed  the  whole,  gave 
him  no  constructive  possession  of  said  10 
acres.  If  the  orator  was  then  In  the  actual 
adverse  possession  thereof.  Stevens  v.  Hol- 
llster,  18  Vt  294;  BeUis  v.  Bellls,  122  Ma^ 
414;  Elllcott  V.  Pearl,  10  Pet  44a  To  be 
sure,  the  masters  say  that,  when  the  defend- 
ant entered,  he  found  tiie  lot  vacant  and  no 
one  in  possession;  but  in  view  of  the  tact 
that  the  lot  had  been  listed  to  the  orator, 
and  he  had  continued  to  .pay  taxes  on  It  ever 
after  his  entry  on  tiie  10  acres  in  the  fall  of 
1872,  we  do  not  construe  this  finding  to  mean 
that  the  orator  had  abandoned  all  possession 
he  had  ever  had  of  the  lot  but  only  that  he 
was  not  then  in  the  actual  occupancy  at  any 
part  of  it  Any  other  construction,  we  think. 
Would  be  unwarrantable.  In  the  circumstan- 
ces. The  fact  that  the  orator  had  done  no 
act  upon  the  lot  for  nearly  13  years  next  be- 
fore the  defendant's  entry  does  not  of  Itself, 
and  as  matter  of  law,  constitute  an  aban- 
donment of  the  possession  he  had  formerly 
bad.  Whether  a  prior  possession  has  been 
abandoned  or  not  is  a  question  of  fact  to  be 
determined  from  the  circumstances  of  the 
case.  Patchln  v.  Stroud,  28  Vt  394.  Tb&rc 
b^ng,  then,  no  finding  of  abandonment  by 
the  orator,  we  think  It  must  be  held.  In  view 
of  the  character  of  the  land,  that,  at  the  time 
the  defendant  entered,  the  orator  stUl  had 
possession  of  said  10  acres. 

But  it  is  claimed  that  this  possession  was  not 
such  as  would  ripen  into  titie  against  the 
owner,  and  therefore  is  not  good  against  the 
defendant,  a  mere  stranger,  standing  In  no 
confidential  rdation  to  the  orator.  But  we 
think  that  the  possession,  being  under  a  dalm 
of  right,  contained  all  the  other  elements  of 
adverse  possession,  and  would  ripen  Into  titie 
as  against  the  own«  In  the  requisite  time. 
But  it  Is  not  necessary  that  It  should  t>e  of 
this  character  In  order  to  be  good  against  the 
defendant;  for  a  possessicm  may  be  good 
against  one  man,  and  not  good  agtilnst  anoth- 
er.   If  there  is  a  tortious  possession,  not 
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amounting  to  a  diBselain,  the  constnictlYe 
possession,  as  between  the  tort  feasor  and  the 
party  bavins  the  legal  title.  Is  ctmaldered  as 
continuing  In  him  who  has  the  right;  but  the 
tort  feasor  may  nevertheless  maintain  trea- 
paas  against  a  stranger  who  disturbs  his  pos- 
seBsioo,  and  the  stranger  cannot  defend  by 
saying  that  the  tort  feasor's  possession  was 
the  possession  of  the  true  owner.  Slater  v. 
Rawson,  6  Mete.  (Mass.)  439.  Cf.  Auatin 
V.  BaUey,  37  Vt.  219;  Perldns  v.  Blood,  36 
Vt  273;  McGrady  v.  MUler,  14  Vt.  12a  "Ha 
that  bath  possession  of  land,  though  It  be 
by  disseisin,  bath  right  against  all  men  bat 
against  him  that  bath  right"  Doct.  &  Stud. 
a  9.  Sot  in  the  Roman  law,  when  one  bad 
legal  possession  of  a  thing,  by  which  was 
meant  physical  apprehension  with  Intent  to 
bold  as  owner,  be  was  protected  In  bis  pos- 
session against  all  who  had  not  a '  better 
right,  and  the  praetor  granted  him  an  inter- 
dict for  the  purpose  of  protecting  him.  Sand. 
Just  Inst  lib.  2,  tit  6. 

Now,  in  respect  of  relief  in  regard  to  said 
10  acres,  tlie  orator  stands  much  as  he  stood 
when  the  case  was  here  before  in  respect  of 
relief  in  regard  to  the  wbole  lot;  and,  as  the 
law  of  the  case  was  then  settled,  he  seems 
to  be  entitled  to  relief  as  to  that  part  of  the 
lot  unless,  as  claimed  by  the  defendant,  he 
Is  disentitled  thereto  by  reason  of  the  forcible 
manner  In  which  he  took  and  retained  pos- 
session of  the  lot  as  aforesaid,  which,  it 
Is  claimed,  was  a  violation  of  the  statute 
against  forcible  entry  and  detainer,  and  made 
the  possession  thus  taken  unlawful,  even 
though  the  orator  bad  a  right  of  entry,  which 
Is  denied.  This  claim  is  based  upon  the  max- 
im that  he  who  comes  Into  eqnll7  must  come 
with  clean  hands.  But  this  maxim,  salutary 
in  principle  and  broad  In  application  as  it  Is, 
has  its  limits;  and  in  the  administration  of 
equitable  relief  in  particular  controversies 
it  Is  omflned  to  misconduct  in  regard  to  the 
matt^  in  litigation  that  has  in  some  measive 
affected  the  equitable  relations  of  the  parties 
In  respect  thereto,  and  the  equitable  rights 
asserted  by  the  orator.  1  Pom.  Eq.  Jur.  ( 
399.  It  is  said  in  Meyer  v.  Yesser,  32  Ind.  294, 
that  fraud  without  Injury  is  never  available 
as  a  defense  in  equity.  Turning  to  the  case, 
it  does  not  appear,  as  we  have  said,  that  the 
defendant  ever  entered  upon  said  10  acres, 
so  it  does  not  appear  that  he  was  driven 
therefrom  by  the  orator's  forcible  entry,  if 
such  it  is  to  be  regarded,  and  such  entry  in 
no  way  affects  the  equitable  relations  that 
existed  between  the  orator  and  the  defendant 
in  respect  of  said  10  acres  before  such  entry 
was  mad^  nor  the- equitable  rights  of  the 
orator  growing  out  of  his  prior  possession 
tbereof,  on  which  tights  alone  relief  is  here 
granted.  The  maxim,  therefore,  is  not  appli- 
cable. 

It  is  contended  that  the  defendant  is  estop- 
ped fttMU  claiming  the  lot  because  of  what  he 
did  about  listing  it  to  the  orator,  and  because 
he  knew  ab<Hit  the  orator's  acts  upon  and 


concerning  it,  and  his  dalm  of  title  to  It;  but 
this  contention  cannot  be  maintained,  for  no 
element  of  estoppel  is  disclosed  by  the  case. 

The  views  expressed  render  it  nnnecessai-y 
to  consider  any  other  question  discussed  at  tbu 
bar.  Decree  reversed,  and  cause  remanded, 
with  directions  to  enter  a  decree  for  the  orator 
making  the  .injunction  perpetual  as  to  the 
10  acres  and  as  to  the  suits  at  law,  as  far  as 
they  relate  thereto.  Let  the  question  of  costs 
below  be  there  determined. 
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(Supreme  Court  of  Vermont    Bomlngton. 

Maich,  1894.) 

DivosoB— Condonation — Dbfensbs. 

1.  Condonation  of  crad  treatment  is  not 
established  by  evidence  that,-  after  an  assault 
oo  her,  petitimier  remained  in  the  same  house 
with  her  husband  for  a  week;  it  being  shown 
that  she  did  not  fori^ve  him,  that  be  made  no 
promise  of  future  kind  treatment,  that  there 
was  no  resumption  of  marital  relattons,  and 
that  she  avoided  htm  as  much  as  possible. 

2.  It  is  no  defense,  to  an  action  by  a  wife 
for  divorce  for  cruel  treatment,  that  after  a 
final  sepaiation  from  her  husband  she  formed' 
the  intention  to  enter  on  an  adulterous  connec- 
tion, as  such  intention  is  not  a  statutory 
ground  for  divorce. 

Bxceptlons  from  Bennington  county  conrt; 
Munson,  Judge. 

Petition  by  EUa  J.  Rudd  against  Merritt 
F.  Rudd  for  divorce.  The  petition  was  dis- 
missed, and  petitioner  excepts.  Reversed,  and 
petition  granted. 

The  following  facta  were  found:  "The  tes- 
timony of  the  petitions  tended  to  show  that 
her  husband  had  been  an  intemperate  man 
during  all  their  married  life,  and  had  been 
a  frequent  visitor  of  liquor  saloons,  and  was 
often  away  from  home  until  late  at  night, 
sometimes  remaining  all  night;  that  in  188U 
he  choked  her,  without  cause,  until  she  was 
nearly  senseless;  that  on  one  occasion  in  the. 
winter  of  1890  he  returned  home  late  at  night 
in  a  state  of  Intoxication,  and  assaulted  hi>r 
with  a  heavy  shoe  or  rubber  while  she  was 
in  bed;  that  on  one  occasion  during  th* 
same  winter,  nnder  similar  circumstances,  ha 
struck  her  with  bis  hands,  without  cause  or 
provocation;  and  that  on  the  15th  day  of  June. 
1890,  be  assaulted  berwith  a  bamboo  cane,  and 
bruised  and  blackened  her  face  and  otbor 
parts  of  her  person.  The  petitioner  testified 
that  this  was  without  cause  or  provocation, 
and,  as  there  was  no  evidence  to  the  contrary, 
we  find  the  fact  to  be  so.  On  the  following 
day  the  wife  made  complaint  against  her 
husband  to  the  town  grand  Juror  of  Benning- 
ton for  assault  and  a  warrant  was  therefore 
issued  and  placed  in  the  officer's  bands, 
which  was  duly  served,  and  the  petitionee 
was  duly  arraigned  thereupon,  and  pleaded 
guilty  thereto,  whereupon  final  Judgment  of 
guilty  was  passed  against  him,  and  he  was 
sentenced  to  pay  a  fine  of  five  dollars  and 
costs,  vrhlcb  he  paid.    Petitioner  furOier  tes- 


Digitized  by 


Google 


870 


ATLANTIC  REPORTEB,  Vol.  2a 


(Tt. 


tlfled  that,  while  these  proceedings  were 
pending,  the  petitionee  returned  late  one 
night  in  a  state  of  Intoxication,  and  threat- 
ened her  life  if  she  did  not  withdraw  the 
complaint.  From  said  15th  day  of  June  un- 
til  the  day  of  final  separation,  which  was  on 
the  23d  day  of  the  same  June,  the  wife 
avoided  the  presence  of  her  husband  as  far 
ns  possible,  sometimes  remained  In  hiding 
until  he  bad  returned  at  night,  and  then 
went  to  her  own  bed  by  stealth,  and  contin- 
ued this  conduct  until  the  day  of  final  sepa- 
ration, as  aforesaid.  There  was  qo  evidence 
that  the  parties  occiu>ied  the  same  sleeping 
room,  or  became  reconciled  in  any  manner, 
after  the  15th  day  of  June,  1S90.  One  ground 
of  defense  was  that  the  petitioner  had  herself 
violated  the  marriage  contract  by  commit- 
ting  adultery  with  one  Rounds,  who  had  for 
some  time  boarded  in  the  petitionee's  family, 
and  the  petitionee's  evidence  tended  to  show 
that  the  petitioner  had,  for  some  months  be- 
fore the  separation,  entertained  an  afTection 
for  Rounds,  and  been  guilty  of  Indiscreet 
and  questionable  conduct  In  connection  with 
Rounds,  not  known  to  the  petitionee.  On 
the  day  of  separation,  and  shortly  before 
the  petitioner  left  the  house,  the  petitionee 
found  in  a  place  of  concealment  an  undeliv- 
ered letter  addressed  to  Rounds,  indicating 
an  adulterous  disposition  and  purpose,  the 
discovery  of  which  was  at  once  made  known 
to  the  wife.  The  court  failed  to  find  the 
fact  of  adultery  established,  but  did  find  that 
on  the  day  of  final  separation,  and  at  the 
time  of  leaving,  the  petitioner  had  a  formed 
intention  to  enter  upon  an  adulterous  con- 
nection with  Rounds  if  circumstances  fa- 
.  TOPBd;  but  the  court  found  acts  of  cruel  and 
brutal  treatment  to  have  been  committed  by 
the  husband,  when  in  a  state  of  intoxication, 
before  the  petitioner  formed  this  adulterous 
intention.  The  court  found  the  claim  of  In- 
tolerable severity  fully  established,  and  con- 
sidered the  petitioner  entitled  to  a  divorce 
on  that  ground,  unless  the  fact  of  the  peti- 
tioner's remaining  at  the  petitionee's  house 
from  the  15th  day  of  June  to  the  23d  day  of 
June,  1890,  und^  the  circumstances  stated, 
amounted  to  a  condonation,  or  unless  the 
adulterous  intention,  existing  as  above  stat- 
ed, constituted  such  misconduct  on  the  part 
of  the  petitioner  as  would  disentitle  her  to  a 
bill  as  a  matter  of  law." 

O.  H.'  Darling,  for  petitioner.  Sheldon  & 
Cushman  and  Batch^der  &  Bates,  for  re- 
spondent 

TYLER,  J.  This  case  was  defended  In  the 
court  below  upon  two  grounds:  First,  that 
the  cause  bad  been  condoned;  second,  that 
the  petitioner  had  herself  violated  the  mai^ 
riage  contract. 

The  exceptions  present  no  dement  of  con- 
donation. There  was  no  forgiveness  by  the 
petitioner,  no  promise  of  future  kind  treat- 
ment by  the  petitionee,  and  no  resumption  of 


marital  relations  after  the  assault  of  June 
15,  1800,  was  committed.  On  the  contrary, 
the  petitioner  avoided  the  petitionee  as  much 
as  possible,  some  of  the  time  hiding  from 
bim,  though  remaining  in  the  house  with 
him  until  the  final  separation,  which  was  on 
June  23,  1890.  Langdon  r.  Longdon,  25  Vt 
678. 

The  wife's  misconduct  is  not  a  bar  to  her 
right  to  a  bill  of  divorce.  Dereliction  by  the 
petitioner,  to  constitute  a  complete  bar  in 
recrimination,  must  itself  amount  to  a  statu- 
toi7  cause  of  divorce.  2  Bisb.  Mar.  &  IMv. 
{  38,  and  cases  dted. 

Judgment  reversed,  and  bill  granted. 

TAFT,  J.,  dissents. 


(«  Yt.  UB) 

BODWELL  et  al.  v.  BODWELL  et  aL 

(Supreme  Court  of  Vermont.    Orleans.    Mardi 
5,  1894.) 

tJPBOiric  Perfobmancb  —  Postnuptiai.  Coktbict 
— Custody  of  Children. 
When  a  wife  has  agreed  with  her  b.na- 
bend  to  live  apart  from  him,  and  relinquish  all 
interest  in  his  property,  in  consideration,  inter 
alia,  of  the  custody  of  their  son,  but  the  hus- 
band steals  and  detains  bim  from  her,  and, 
in  suing  for  divorce,  prays  for  his  custody, 
the  guardians  of  the  minor  ciuidroi  have  no 
standing  to  enforce  her  contract  against  the 
widow. 

Appeal  from  Orleans  county  court;  Tmtt, 
Judge. 

Bill  by  M.  A  Bodwell,  guardian,  and  an- 
other, against  Ida  A  Bodwell  and  othem. 
for  specific  performance.  Decree  for  orators. 
Defendant  named  appeals.     Reversed. 

The  defendant  Ida  A.  Bodwell  was  the  wife 
of  the  Intestate,  B.  B.  Bodwell;  and  so,  be- 
ing husband  and  wife,  these  parties,  on  Feb- 
ruary 2,  1891,  executed  the  following  writ- 
teax  agreement:  "Articles  of  agreement  made 
and  concluded  this  2d  day  of  February,  A. 
D.  1891,  by  and  between  Ida  A  Bodwell,  of 
Barton,  in  the  county  of  Orleans,  of  the 
one  part,  and  E.  B.  Bodwell,  being  the  hus- 
band of  said  Ida  A,  of  the  other  part, 
wltnesseth:  The  said  Ida  A  Bodwell,  for 
the  consideration  hereinafter  mentioned,  hath 
agreed,  and  doth  hereby  covenant,  promise, 
and  agree,  that  she  will  sign  a  deed  of  the 
place  where  they  now  live,  in  Barton  vil- 
lage; that  she  will  leave  her  husband,  the 
said  E.  B.  Bodwell,  and  hereafter  live  sepa- 
rate and  apart  from  him,  and  that  she  will 
never  trouble  him  again;  that  she  will  relin- 
quish all  tight,  title,  and  interest  in  and  to 
his  property  and  estate,  and  wlU  never 
hereal!ter  moke  any  claim  upon  said  B.  B. 
Bodwell,  or  his  heirs  or  assigns,  for  any  part 
of  his  property  or  estate;  that  she  wiU  never 
hereafter  claim  any  8upp<»rt  from  him,  or 
contract  any  debts  upon  his  account  And 
the  said  E.  B.  Bodwell,  In  consideration 
thereof,  hath  agreed,  and  doth  hereby  cove- 
nant, promise,  and  agree,  that  he  wUl  pay 
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said  Ida  A.  Bodwell,  bis  wife,  tbe  snin  of 
three  hnodred  doUatB,  in  money,  and  let  ber 
have  certain  articles  of  household  furniture 
to  be  agreed  upon  between  tbe  parties,  her 
own'  clothing,  Burleigh  W.  Bodwell,  her  son 
by  said  E.  B.  Bodwell.  And,  in  case  she 
shoold  fall  to  properly  provide  and  care  for 
said  Burleigh  W.  Bodwdl,  the  said  E.  B. 
Bodwell  has  tbe  right  to  take  charge  of  him, 
and  provide  for  him."  In  pursuance  of  this 
agreement,  E.  B.  Bodwell  paid  the  defend- 
ant the  sum  mentioned,  and  she  took  tbe 
boy,  Burleigh,  left  tbe  house  of  the  said  E. 
B.,  and  maintained  herself,  without  expense 
to  him,  down  to  the  time  of  bis  death.  Some 
little  time  after  their  separation,  B.  B.  Bod- 
wdl,  by  stealth,  and  against  the  will  of  tbe 
defendant,  took  possession  of  the  boy,  Bur- 
leigh, and  kept  possession  of  him  afterwards. 
The  master  found  that  up  to  that  time  the 
defendant  had  properly  cared  for  and  main- 
tained bim. 

E).  A.  Cook  and  J.  W.  Redmond,  for  ap- 
pellant F.  W.  Baldwin  and  W.  W.  Miles, 
for  appellees. 

ROSS,  0.  X  This  is  a  bin  brought  by  the 
guardians  of  the  minor  children  of  E.  B. 
Bodwell,  deceased,  praying  to  have  Ida  A. 
Bodwell,  the  widow  of  the  deceased,  com- 
pelled, specifically,  to  perform  a  postnuptial 
agreement  entered  Into  by  her,  while  covert, 
with  the  deceased,  in  regard  to  living  sepa- 
rate and  apart  from  the  deceased,  and  re- 
llnqtilsblng  "all  right,  tittle,  and  interest  in 
and  to  bis  property  and  estate."  Tbe  ora- 
tors, as  the  representatives  ol|  the  minor 
children,  stand  upon  the  rights  of  B.  B.  Bod- 
well, as  they  existed  at  the  time  of  his  de- 
cease. Without  attempting  to  determine 
whether  the  contract  is  such  that  equity 
would  speciflcaUy  enforce  It  under  any  cir- 
cumstances, or  whethH'  it  is  fair  and  Just 
In  its  provisions  for  the  defendant,  or  wheth- 
er its  proper  construction  would  debar  the 
defendant  of  homestead  and  dower,  and  other 
provisions  of  the  statute  for  her  benefit,  in 
Ills  estate.  It  Is  elementary  that  "he  who 
seeks  equity  must  do  equity,"  or  that  a  party 
to  a  contract,  or  those  standing  on  his  rights, 
to  entitle  himself  to  a  specific  performance 
of  the  provisions  of  the  contract  which  are 
to  be  performed  for  his  benefit,  must  af- 
firmatively establish  that  he  has  faithfully 
kept  and  performed,  or  is  ready  and  willing 
to  keep  and  perform,  all  the  provisions  of 
the  contract  resting  upon  Mm  to  perform, 
for  the  b«iefit  of  tbe  other  party.  The  de- 
ceased had  not  kept  and  performed  one  of 
tbe  essoitial  provisions  of  the  contract  which 
rested  upon  him  to  perform.  By  the  con- 
tract, tbe  defoidant  Ida  A.  Bodwell  was 
given  tbe  care  and  custody  of  their  minor 
son,  Burl^h  W.,  so  long  as  she  should 
properly  provide  and  care  for  him.  The  mas- 
ter has  fotmd  that  she  did  properly  provide 
and  care  for  him,  and  that  the  deceased  did 


not  regard  this  provision  of  the  contract,  but, 
▼eiy  soon  after  it  was  entered  Into,  against 
her  wish,  stealthily  took  the  son  from  her, 
and  not  only  detained  him  from  her  so  long 
as  he  lived,  but  in  the  mean  time  brought  a 
bill  of  divorce  against  her,  and  therein  pray- 
ed to  be  given  the  custody  of  the  son.  He 
put  her  to  the  trouble  and  expense  of  defend- 
ing  herself,  not  only  from  the  charges  in 
the  libel,  but  also  from  the  obtaining  a  decree 
for  the  custody  of  the  son.  Under  these  cir- 
cumstances, B.  B.  Bodwell,  at  tbe  time  of 
bis  decease,  did  not  stand  in  such  relations 
to  tbe  contract  that  he  could  call  upon  a 
court  of  equity  to  enforce  it  specifically  In 
bis  favor.  Neither  do  the  orators,  who  stand 
on  Ills  rights.  Decree  reversed,  and  cause 
remanded,  with  a  mandate  to  the  court  of 
chanc«7  to  dismiss  the  bill,  with  costs  to 
the  defendant  In  this  court 


(«  vt.  W) 
SLAYTON  V.  SMILIE.  Clerk. 

(Supreme  Court  of  Vermont    Washington. 
March  5,  1891.) 

SciBB  Facias — Kzecdtioh  oh  Nbw  Judohbnt. 

1.  R.  L.  I  1443,  providing  that  in  scire 
facias  to  revive  or  enforce  execution  the  court 
shall,  unless  for  cause  shown,  give  judgment 
for  plaintiff  for  the  amount  of  the  origiuai  judg- 
ment with  interest,  and  costs  on  the  scire  fa- 
cias, requires  a  new  judgment  which  merges  the 
original  judgment,  and  is  the  judgment  to  l>e 
described  in  the  execation. 

2.  The  award  in  an  original  Judgment  of 
the  right  to  a  close  Jail  execution  does  not  au- 
thorize the  clerk  to  issue  such  an  execution  on 
a  scire  facias  judgment 

Mandamus  on  relation  of  Fred  A.  Slayton 
to  M.  B.  SmiUe,  derk  of  court  Petition  dis- 
missed. 

T.  R.  Gordon,  for  petitlMier.  M.  B.  SmiUe, 
in  pro.  per. 


ROSS,  0.  X  Tbe  rdator,  at  the  Septem- 
ber term  of  Washington  county  court,  1881, 
recovered  Judgment  against  Alonzo  Redway 
in  an  action  of  trov^*  for  $13.81  damages 
and  $31.83  costs.  The  court  adjudged  that 
the  action  arose  from  the  willful  act  or  neg- 
lect of  the  defraidant,  and  awarded  the  plain- 
tiff the  right  to  take  out  a  close  Jail  execu- 
tion against  Redway.  No  execation  was 
ever  taken  out  At  the  September  term  of 
the  same  coiut,  1883,  more  than  a  year  and 
a  day  from  the  renditioa  of  the  Judgment 
having  elapsed,  and  no  execution  having  been 
taken  out,  the  relator  brought  scire  facias  on 
the  wiginal  Judgment  in  the  form  prescrib- 
ed by  the  statute.  This  form  was  prescribed 
In  1787,  and  adapted  to  common-law  scire 
facias,  where  only  an  execution  was  desired 
and  awarded  on  the  original  Judgment.  Such 
proceeding  is  only  ancillary  to  the  original 
Judgment  State  Treasure  v.  Fostor,  7  Vt 
62.  Its  <^ce  is  to  secure  the  right  to  take 
execution  on  the  original  Judgment,  and  to 
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remoTe  flie  bar  of  that  rli^t,  raised  by  a 
Tear  and  a  day  having  dapsed  stnce  the  last 
execation  waa  token.  On  the  writ  as  thus 
limited  at  common  law  no  damages  could  be 
awarded;  not  even  Interest  could  be  added 
to  the  damages  -and  costs  recovered  in  the 
original  acUon.  It  was  doubtful  If  the  costs 
of  the  scire  facias  could  be  awarded.  Hall 
T.  Hall,  8  Vt  156.  The  execution  awarded 
and  taken  under  the  scire  facias  Judgment 
described  the  original  judgment,  and  issued 
OBiy  tor  the  damages  and  costs  of  that  Judg- 
vaeat,  and  the  costs  of  the  scire  facias  pro- 
ceeding If  allowable.  Soon  after  the  last- 
named  decision,  which  was  rendered  in  a 
case  tried  In  1836,  R.  L.  f  1443,  was  enacted. 
In  1842.  This  changed  the  character  of  the 
Judgment  to  be  rendered  on  scire  facias  pro-. 
ceedingB  of  this  kind.  It  reads:  "In  actions 
of  scire  facias  commenced  to  revive  or  en- 
force the  execution  of  a  Judgment,  the  court 
shall,  unless  cause  is  shown  to  the  contrary, 
render  Judgment  In  favor  of  the  plaintiff  for 
the  amount  of  the  original  Judgment  with 
Interest  and  costs  on  the  scire  facias."  By 
this  act  the  court  Is  required  to  render  a  new 
Judgment  for  damages  and  costs,  and  the 
execution  la  f<M:  the  enforcement  of  the  new 
Judgment  The  new  Judgment  Is  not,  as  In 
scire  facias  at  common  law,  that  the  plaintiff 
may  have  execution  on  the  original  Judgment, 
but  that  he  is  to  hare  and  recover  a  different 
amount  of  damages,  an  amount  ascertained 
by  adding  the  costs  to  the  damages  in  the 
original  suit,  and  deducting  therefrom  what 
has  been  paid  or  satisfied,  if  anything,  and 
computing  Interest  on  the  sum  thus  found 
firom  the  rendition  of  the  original  Judgment 
This  was  so  done  in  the  scire  facias  suit  un- 
der consideration.  The  rdator  was  allowed 
to  take  such  Judgment  therein  as  he  was  le- 
gally entitled  to.  He  took  a  Judgment  thus 
made  up,  In  which  the  damages  are  $50.66 
and  costs,  $12.70.  This  Judgment  merged 
the  Judgment  In  the  original  suit  No  execu- 
tion on  the  original  Judgment  describing  the 
damages  and  costs  therein  recovered  would 
authorize  or  Justify  the  officer  in  collecting 
the  damages  and  costs  recovered  In  the  suit 
of  scire  facias.  -  Much  less  would  it  da  so  If 
a  part  payment  or  satisfactlmi  of  the  original 
Judgment  had  Intervened.  The  execaticxi 
must  follow  and  coirecfly  describe  the  Judg- 
ment The  execution  which  the  clerk  was  au- 
thorized to  issue  must  describe  a  Judgment 
rendered  at  the  September  term,  1803,  for 
$50.66  damages  and  $12.70  costs,  and  not  a 
Judgment  rendered  at  the  September  term, 
1891,  tor  $13.81  damages  and  $31.83  costs. 
Under  this  section  of  the  statute,  scire  facias 
in  this  class  of  that  form  of  action  has  been 
changed  from  an  ancillary  to  an  independent 
action,  as  held  in  Howard  y.  Randall,  68  Vt 
564,  5  AtL  403.  The  derk  was  not  author- 
ized to  Issue  a  dose  Jail  execntlc«i  to  enforce 
the  judgment  rendered  on  the  sdre  fadas. 
Petition  dismlaaed,  without  costs,  as  per 
•tlpulati<». 


MIIiTIHORE  et  aL  ▼.  BOTTOM  et  aL 

(Supreme  Court  of  Vermont    Bennington. 
March  5.  ISH.) 

ACTIOTt  OH  REn,EVIN   BoXD  —  EVIDEXCB — JCDO- 

MEST — ScKETT— Interest  ox  Fuix.  Pexaltt  or 
'    Bosi>— Tkui.  bt  Coubt— What  CoxsTrroras  — 
Eemittitdb— Wsaii  Refuskd. 

1.  In  an  action  on  a  replevin  bond  it  ap- 
peared tliat  defendant  company  agreed  to  al- 
low plaintiffs  to  manufacture  certain  Bochnm 
tires  into  car  wheels;  that  afterwards  mch 
company  replevied  the  tires,  and  gave  the  bond 
in  suit;  and  that  defendants  in  the  replevin 
suit  had  judgment  tor  the  return  of  the  tires 
and  for  one  cent  damages  and  coats.  HeU, 
that  evidence  was  admissitde  to  show  the  eon 
to  plaintiffs  of  the  same  kind  of  tires  as  those 
replevied;  or,  in  case  such  tires  could  not  be 
obtained,  to  show  the  damages  plaintiffs  had 
sustained  by  what  they  had  done  towards  car- 
rying out  the  contract  before  they  were  re- 
plevied. 

2.  Tlae  was  evidence  that  it  was  difficult 
to  obtain  such  tires;  that  the  exp^ises  would 
be  more  than  the  penalty  of  the  bond;  that 
plaintiff  had  procured  much  material  required 
to  malie  the  tires  into  car  wheels  before  they 
were  replevied;  and  that  the  loss  on  each  ma- 
terial, and  the  sum  expended,  was  mudi  more 
than  the  penalty  of  the  bond.  At  the  doae  of 
the  evidence  defendants  waived  their  right  to 
go  to  the  jury  on  any  question  raised.  BeU. 
that  plaintiff's  damages  by  reason  of  the  refusal 
of  such  company  to  return  the  tires  were  eqnal 
to  the  penalty  of  the  bond. 

3.  A  judgment  for  the  penalty  of  the  bond 
and  interest  thereon  from  the  date  of  the  judg- 
ment in  the  replevin  suit  was  oroneous  as  to 
the  surety  on  the  bond. 

4.  W  here  the  parties  waive  their  right  to 
go  to  the  jury,  they  make  the  trial  one  by  the 
conrt 

6.  Where  the  trial  is  by  the  court,  and  oa 
reversal  the  only  oror  found  is  the  nnlawfd 
allowance  of  interest,  the  supreme  court  will 
render  such  judgment  as  should  have  berai  ren- 
dered bdow. 

Exceptions  from  Bennington  county  court; 
Thompson,  Judge. 

Action  by  George  Miltlmore  and  others 
against  George  R.  Bottom  and  the  Chicago 
Tire  &  Spring  Company,  on  a  replevin  bond 
griven  by  defendant  company  in  an  action  of 
replevin  by  It  against  plaintiffs.  There  was 
a  Judgment  for  plaintiffs,  and  defendants  ex- 
cept   Reversed  and  rendered. 

At  the  dose  of  the  testimony  the  court  in- 
quired of  both  parties  whether  any  question 
was  made  by  the  evidence  upon  which  eitho' 
of  them  wished  to  go  to  the  Jury,  and,  upon 
being  Informed  that  there  was  not,  directed 
a  verdict  for  the  plaintiffs  for  the  fall  pen- 
alty of  the  bond,  with  Interest  thereon  from 
tlie  date  of  the  Judgment  In  the  replevin  snit 
for  a  return  of  the  property  and  costs. 

Batdielder  &  Barber,  for  plaintiffs.  F.  O. 
Swlnington,  for  defendants. 

ROSS,  O.  7.  By  contract  of  January  12, 
1885,  the  defaidant  Chicago  Tbre  &  Spring 
Company  agreed  to  allow  the  plalntiffls  to 
manufacture  the  202  New  York  Bochnm  tires 
owned  by  It'  then  In  the  possession  of  the 
plaintiffs.  Into  car  wheels,  to  be  disposed  of 
according  to  the  terms  of  the  contract.  June 
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1,  1688,  the  Chicago  Tire  &  Spring  Company, 
by  an  aetlon  of  replevin,  took  from  the  ploln- 
tlffB  these  tires,  and  gave  the  required  re- 
plerln  Ixmd.  That  Bult  resulted  in  a  judg- 
moDit  for  the  plaintiffs  for  the  return  of  the 
tiros,  one  cent  damages,  and  their  costs.  The 
bond  was  conditioned  for  the  payment  of 
mch  damages  and  costs  as  the  defendants  In 
the  repleyin  suit,  plaintlfts  In  tills  suit,  might 
recover  In  the  repleyin  suit;  and  that  the 
Chicago  Tire  &  Spring  Company  should  re- 
turn the  tires  rei^eried,  if  such  should  be  the 
final  Judgment  In  the  replevin  suit  The  de- 
fendant Bottom  la  the  surety  on  the  replevin 
bond.  This  Is  a  suit  against  him  and  his 
principal  on  that  bond.  The  damages  for 
the  wrongful  taldng  and  detention  of  the 
tires  by  the  replevin  writ  from  the  plaintiffs 
wore  assessable,  and  were  assessed  at  one 
cent  in  that  suit  No  other  damages  for  such 
taking  and  detention  are  assessable  In  this 
•nit  upon  the  bond.  But  the  damages  for 
the  failure  of  the  Chicago  Tire  &  Spring 
Company  to  return  the  tires  as  ordered  in 
the  Judgment  In  the  replevin  salt  were  not 
assessable  In  the  replevin  suit  The  fall- 
nre  to  obey  the  order  of  that  Judgment  for 
the  return  of  the  tires  could  not  occur  until 
after  the  rendition  of  the  Judgment  for  their 
return.  Hence,  In  this  suit  upon  the  bond 
given  in  the  replevin  suit  it  was  legitimate 
for  these  plaintiffs  to  have  ascertained  the 
damages  which  they  sustained  by  the  fail- 
ure to  return  the  tires,  as  ordered  by  the 
Judgment  In  the  replevin  suit  Such  dam- 
ages could  be  shown  by  evidence  tending  to 
show  the  amount  which  It  would  cost  them 
to  supply  the  same  kind  and  size  of  tires, 
or.  In  case  such  tires  could  not  be  obtained, 
the  plaintiffs  could  show  the  damagesl  they 
bad  sustained  by  what  they  had  done,  be- 
fore the  replevin  suit  was  brought  towards 
carrying  out  the  contract  of  January  12, 1885. 
Haice  evidence  on  both  these  points  was 
properly  received  by  the  county  court  That 
evidence  tended  to  show  that  the  tires  re- 
plevied were  of  a  peculiar  make  and  size; 
that  it  would  be  difficult  If  not  Impossible, 
now  to  obtain  them;  and,  if  possible,  the 
expense  would  be  more  than  the  penalty  of 
the  bond.  It  also  tended  to  show  that  the 
plaintiffs,  before  the  replevin  suit  was 
brought  had  In  good  faith  supplied  them- 
selves with  a  large  part  of  the  material  re* 
(luired  to  manufacture  the  tires  Into  car 
wheels,  as  required  by  the  contract  of  Janu- 
ary 12,  1885;  that  owing  to  the  peculiar 
construction  of  the  car  wheels  called  for  by 
that  contract,  the  material  so  procured  was 
of  little  value  for  any  other  purpose;  and 
that  the  loss  on  this  material,  and  the  amount 
they  had  expended  on  It  and  the  tires  pre- 
paratory to  manufacturing  the  required  car 
wheels,  were  also  much  more  tlian  the  i>en- 
alty  of  the  bond.  At  the  close  of  the  evi- 
dence the  defendants  waived  their  right  to 
go  to  the  Jury  on  any  qnesticm  raised.  They 
thereby  submitted  to  the  court  to  ascertain 


and  determine  the  right  of  -Qie  plaintiffs  to 
recover  damages,  and  the  amount  of  such 
damagets.  The  evidence  fully  Justified  the 
county  court  In  finding  that  the  damages 
sustained  by  the  plaintiffs  by  the  refusal  to 
return  the  tires  as  ordered  by  the  Judgment 
in  the  replevin  suit  'were  equal  to  or  greator 
than  the  penalty  of  the  bond  In  suit'  There 
was,  therefore,  no  error  in  such  determlnsr 
tlon.  But  the  county  court  against  the  ex- 
ception of  the  defendants,  rendered  Judg- 
ment against  them,  not  only  far  the  poialty 
of  the  bond,  but  for  Interest  on  the  sum 
named  as  penalty  from  the  time  the  plaintUfs 
obtained  Judgment  in  the  replevin  suit  for  re- 
turn of  the  tires.  Whether  this  Judgment  Is 
correct  against  the  principal  In  the  bond,  the 
Chicago  Tire  &  Spring  Company,  we  do  not 
consider  nor  determine.  Such  Judgment  so 
far  as  It  included  Interest  was  erroneous 
against  defendant  Bottom,  the  surety  in  the 
bond.  Mattocks  v.  Bellamy,  8  Vt  463;  Glo- 
ver V.  McOaffey,  68  Vt  294;  Sturges  v. 
Knapp,  33  Vt  486.  For  this  tnor  the  Judg- 
ment must  be  reversed.  When  the  trial  Is 
by  Jury,  and  the  Judgment  of  the  eonn^ 
court  is  reversed.  It  has  been  the  nearly  uni- 
versal rule  to  remand  the  case,  althoui^  the 
determination  and  Judgment  In  this  court  are 
such  as  apparently  to  be  determinative  of  the 
rights  of  the  parties  and  of  the  Judgment 
which  must  eventually  be  rendered.  Moore 
T.  Campbell,  80  Vt  861.  This  rule  Is  based 
on  the  ground  that  on  a  retrial  the  same 
fticts  might  not  be  established,  the  verdict 
having  been  vacated  by  the  error  causing  the 
reversaL  The  defendants'  counsel  contends 
that  this  practice  should  prevail  in  this  case. 
By  waiving  their  right  to  go  to  the  Jury  the 
parties  In  effect  made  this  a  trial  by  tiie 
court  In  such  trials  the  usual  rule  has  been 
that  when  the  case,  on  reversal  In  this  court, 
has  be«i  so  left  that  this  court  could  clearly 
determine  the  Judgment  which  the  county 
court  should  have  rendered,  tor  this  court  to 
render  such  Judgment  Especially  has  this 
been  so  held  recently,  when  the  only  error 
was  the  unlawful  allowance  of  Interest 
Taylor  r.  CooUdge,  64  Vt  606,  24  Aa  66(3; 
Ballard  t.  Burton,  64  Vt  388,  24  Aa  769. 
Judgment  reversed.  Judgment  for  the  plain- 
tiffs for  the  penalty  of  the  bond,  with  costs 
In  the  county  court  less  tiie  defendants'  coeti 
in  this  court 


(G8  Yt  in> 

THOMPSON  et  al.  v.  TRYON  et  aL 

(Snpreme  Court  of  Vermont     Chittenden. 
March  8,  1894.) 

COHSTRHOTION  or  DBEO~ysSTBO  Kbmaindbb. 

Under  a  deed  of  a  house  and  lot  in  trust 
to  allow  the  grantor^s  daughter  and  her  hns- 
band  to  occupy  and  use  it  during  their  Uvea, 
keeping  it  in  repair  as  a  home  for  them  ana 
their  children,  and,  after  the  death  of  said 
daughter  and  husband,  to  sell,  and  par  the 
proceeds  to  th^  children,  the  children  of  said 
daughter  and  husband  take  a  vested  cenaindn'. 
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Appeal  In  chanceiy,  Chittenden  county; 
Tyler,  Chancellor. 

BUI  by  GeorgUinna  Thompson  and  others 
against  Joseph  Tryon  and  others  for  the  ap- 
pointment of  a  trustee,  and  the  execution  of 
the  trust  Decree  that  the  trust  property 
should  be  distributed  per  stirpes  among  the 
surririnK  children  and  the  issue  of  those  de- 
ceased.   The   defendants  appeal.    AfiEUmed. 

In  1833  Joseph  Harrin^on  conveyed  a 
house  and  lot  to  H.  H.  Harrington,  in  trust 
for  his  daughter  Mary  Tryon  and  her  hus- 
band, Jeremiah,  by  deed  which  declared  the 
trust  as  follows:  "To  have  and  to  hold  the 
same,  with  aU  the  privileges  and  appurte- 
nances thereto  and  thereof  belonging,  to  him, 
the  said  Hhram  H.  Harrington,  his  heirs  and 
assigns,  upon  the  special  trust  and  confi- 
dence, and  for  no  other  purpose  whatsoever; 
tliat  Is  to  say,  that  the  said  Hiram  Hcnty 
Harrington,  his  heirs  and  assigns,  shall  at 
all  times  allow  the  said  Jeremiah  Tryon,  and 
Mary,  his  wife,  during  their  natural  lives, 
and  the  life  of  the  survivor  of  them,  to  occu- 
py, use,  and  enjoy,  all  and  singular,  the  said 
premises,  keeping  the  same  In  repair  as  a 
home  for  themselves  and  their  children;  and 
after  the  decease  of  the  said  Jeremiah,  and 
Mary,  his  said  wife,  that  the  said  Hiram 
Henry  Harrington  sliall  sell  and  dispose  of 
said  premises,  and  pay  the  proceeds,  after 
deducting  costs  and  charges,  to  the  children 
of  the  said  Jeremiah  by  his  said  wife,  Mary, 
In  such  way  and  manner  that  my  said  daugh- 
ter Mary  may  at  all  times  be  certain  of  a 
home  for  herself  and  children,  and  that  the 
creditors  of  the  said  Jeremiah,  if  any,  sliall 
not  have  it  In  their  power  to  extend  the 
same  in  satisfaction  of  their  said  claims. 
And  I  do  hereby  authorize  and  empower  the 
said  Hiram  H.  Harrington,  if  he  thinks  it  ex- 
pedient, to  let  the  same  premises  to  others, 
and  to  approiM-late  the  rents  and  profits  for 
the  use  and  benefit  of  the  said  Tryon  and  his 
wife,  as  their  means  require,  in  lieu  of  the 
occupancy,  or  to  sell  and  disiKtse  of  said 
premises  if  the  interest  of  said  parties  re- 
quire, and  to  Invest  the  avails  in  other  real 
estate  for  the  purposes  aforesaid,  and  in  all 
things  to  manage  said  estate  for  the  best  In- 
terests of  the  said  Jeremiah  and  his  wife 
and  their  said  children,  hereby  Intending  to 
include  any  children  they  now  have,  or  may 
have."  Jeremiah  deceased  in  1872,  and 
Mary  in  1892.  They  had  five  children,  four 
of  whom  were  living  at  the  time  the  deed 
was  executed,  and  one  of  whom  was  born 
afterwards.  Of  these  five  children,  three 
had  deceased  before  the  death  of  their  moth- 
er, Mary.  This  bUl  was  brought  by  the  issue 
of  these  three  children  against  the  two  sur- 
viving children  for  the  appointment  of  a 
trustee  in  place  of  H.  H.  Harrington,  who 
had  also  deceased,  and  the  execution  of  the 
trust  The  defendants  joined  in  the  prayer 
for  the  appointment  of  the  trustee,  but  de- 
nied that  the  orators  had  any  interest  in  the 
trust  fund. 


W.  H.  Bliss  and  E.  R.  Hard,  for  appellants. 
A  V.  Spauldlng  and  W.  L.  Bumap,  for  appel- 
lees. 

TAFT,  J.  Joseph  Harrington,  on  the  ISth 
day  of  January,  1833,  conveyed  to  his  son 
Hiram  a  lot,  with  a  dwelling  house  and  out- 
buildings thereon,  upon  the  special  trust  to 
allow  Mary  Tryon,  a  daughter  of  said  Jo- 
seph,  with  her  husl>and,  Jeremiah,  during 
their  lives  and  the  life  of  the  survivor  of 
them,  to  use,  occupy,  and  enjoy  the  premises 
as  a  home  for  themselves  and  th^  children, 
in  such  way  and  manner  that  said  Mary 
might  at  all  times  lie  certain  ot  a  home  for 
herself  and  children.  The  trustee  was  given 
{tower  to  sell,  and  invest  the  proceeds  in 
other  real  estate  for  the  purposes  afore- 
said. The  children  mentioaed  in  the  deed 
were  those  in  being,  four  in  number,  and  one 
after  bom.  The  grantor  directed  that  after 
the  death  of  Mary  and  Jeremiah  the  trustee 
should  sell  the  premises,  and  pay  the  pro- 
ceeds to  the  children.  Mary  survived  Ja«- 
miah,  and  died  leaving  two  cliildren,  and 
issue  of  three  other  children.  A  trustee  ap- 
pointed in  the  place  of  Hiram,  deceased, 
has  sold  the  premises;  and  the  question  is 
to  whom  the  proceeds  shall  be  paid,— to  thc> 
children  living  at  the  death  of  Mary,  or  to 
them  and  the  issue  of  the  deceased  children, 
per  stirpes.  This  depends  upon  the  nature 
of  the  estate  taken  by  the  children  under  the 
deed.  The  legal  estate  was  in  the  trostee, 
but  the  entire  equitable  estate  was  in  the 
parents  and  children.  The  iaXter  were  ben- 
eficiaries under  the  deed,  and  took.  Jointly 
with  their  irarents,  an  equitable  estate  in 
the  premises,  and  under  our  statute  (R.  L.  { 
1917)  became  tenants,  in  common  therebi. 
By  the  terms  of  the  deed  the  children  bad 
an  interest  in  the  real  estate  during  the  lives 
of  their  parents,  and  the  survivor  of  them. 
Their  interest  attached  to  the  land,  and  they 
had  a  right  therein.  In  this  respect  the 
case  differs  fi-om  Gilbert  ▼.  Richards,  7  Vt 
203;  Sparhawk  v.  Buell,  9  Vt  41;  Decamp 
V.  Hall,  42  Vt  483,— cases  cited  by  defoid- 
ants'  solicitors.  In  the  latter  cases  the  be- 
quests were  of  personal  property,  in  neither 
of  which  did  the  devisees  take  any  Interest, 
legal  or  equitable,  in  real  estate;  and  the 
court  thought  a  Joint  tenancy  was  Intended 
by  the  testator  in  each  case.  The  case  at 
bar  is  analogous  to  Oilkey  y.  Bhepard,  51 
Vt  646,  in  which  a  life  estate  In  land  was 
given  to  the  mother,  with  remainder  to  the 
children.  It  was  held  that  the  latter  took 
vested  estates  in  common.  The  law  fkvors 
vested,  rather  than  contingent,  estates.  In 
the  case  under  consideration  the  children  took 
an  equitable  interest  in  the  land;  and,  al- 
though the  grantor  directed  its  sale  after  the 
death  of  the  parents,  this  direction,  no  doubt, 
was  for  the  reason  that  under  the  circum- 
stances a  more  practicable  distribution  could 
be  effected  in  that  manner  than  by  leavin.!! 
the  ownonhip  of  the  property  in  the  five 
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tamOIes,  u  It  Is  appar^it  that  It  conld  not 
be  used  by  the  children  Jointly,  If  they  all, 
as  they  might  hare^  had  famlliea.  Until 
the  death  of  Mary  and  Jeremiah,  the  chil- 
dren had  a  right  of  occupancy  jointly  with 
them,  which  constituted  an  equitable  Inter- 
est in  the  land.  The  grantor  undoubtedly 
thought  that,  after  the  necessities  for  a  home- 
stead for  the  family  had  ceased,  a  sale  and 
distribution  of  the  proceeds  was  the  wisest 
way  of  dividing  the  property  among  the 
children;  and  there  Is  nothing  In  the  grant 
indicating  an  Intention  of  excluding  the  Is- 
sue of  any  of  his  children.  It  Is  argued  by 
the  defendants  that  If  one  of  the  children 
died  the  father  would  inherit  the  child's  In- 
terest, and  such  share  of  the  estate  might 
tw  taken  by  bis  creditors,  and  that  this,  cer- 
tainly, was  not  the  Intent  of  the  grantor. 
It  is  doubtful  If,  by  the  acquisition  of  any 
such  rights  by  a  creditor  of  Jeremiah,  pos- 
session could  have  been  taken  as  against  the 
trust  deed.  If  so,  and  all  the  children  died, 
and  Jeremiah  inherited  th^r  interest.  If  that 
could  be  taken  by  his  credttora,  as  against 
the  trust  deed,  Qie  purposes  of  the  trust 
would  be  wholly  defeated.  This  could  not 
be  permitted,  under  the  terms  of  the  grant 
If  the  estate  did  not  rest  in  the  children  at 
the  time  of  the  grant,  then,  if  one  of  them 
died,  leaving  children,  the  latter  would  have 
no  right  in  the  premises,  and  would  be 
turned  adrift  This  could  not  hare  been  the 
intent  of  the  grantor.  We  think  it  more  in 
accord  with  that  Intent  that  the  estate  vest- 
ed at  the  time  of  the  grant,  rather  than  at  a 
fatnre  period.  If  the  children  took  no  inter- 
est In  the  property  until  it  was  converted 
into  money,  the  cases  dted  above  would 
be  more  applicable,  and  the  argument  for 
the  defendants  more  forcible,  in  ftivor  of 
th^  claims.  Construing  the  deed  as  we  do, 
the  direction  to  convert  the  land  Into  money 
for  the  purpose  of  distribution  did  not  change 
the  nature  of  the  interest  which  the  chil- 
dren acquired  in  it  in  its  inception.  The 
estate  of  the  children  vested  at  the  time  of 
the  grant,  and  the  issue  of  the  deceased 
cbildroi,  however  remote,  take  in  lieu  of 
their  parents.  Decree  afllrmed,  and  cause 
remanded. 


(«  vt  m) 

STEARNS  T.  STEARNS. 

(Supreme  Ckmrt  «f  Vermont     General  Term. 

March  6,  1894.) 

DiVOBCT— WlLLTOI.  RErnSAL  TO  SOPPOKT  WiPS— 

Ahtbkuptial  Contraot— Wheit  a.  Bak  to  Ali- 

MONT. 

Where  the  conrt  granting  a  divorce  to 
the  wife  has  nnrestricted  power  to  grant  her 
alimony  (R.  L.  {  2381),  an  antenuptial  contract, 
wherelSy  each  party  relinquishes  all  rights  to 
the  property  then  owned  or  afterwards  to  be 
acqoired  by  the  other,  and  which  provides  that 
at  the  death  of  either  party  his  or  her  property 
shall  descend  to  the  heirs  thereof,  does  not  bar 
tlie  wife  of  alimmiy  on  obtaining  a  divorce  fc« 
the  willful  refusal  of  the  husband  to  support 
hoe.   Taft,  J.,  diasentins. 


Exceptions  from  Windsor  oonnty  court; 
Thompson,  Judge. 

Petltloa  by  Elizabeth  M.  Steams  against 
Benjamin  F.  Steams  toe  a  divorce  on  the 
ground  of  wUlfnl  refusal  to  support  Peti- 
tioner was  granted  a  divorce  and  $1,000  per- 
manent alimony.  To  the  allowance  of  ali- 
mony defendant  excepted  on  the  ground  that 
it  was  barred  by  the  antenuptial  contract  ot 
the  parties.     Exception  overruled. 

Gilbert  A  Davis  and  Frank  H.  Clark,  tot 
petitioner.    W.  B.  Johnson,  for  defendant 

ROSS,  Ol  J.  In  the  antenuptial  contract 
the  petitioner,  in  consideration  of  the  mar- 
riage and  of  the  covenant  of  the  petitionee 
that  he  would  forego  and  relinquish  all  rights 
to  any  property  which  she  then  had  or  might 
acquire  during  the  marriage,  also  covenanted 
to  relinquish  all  rights  to  the  property  which 
he  then  had  or  might  acquire,  and  that  she 
should  be  forever  barred  and  estopped  from 
having,  or  claiming  to  have,  any  right,  title, 
or  Interest  therein.  The  contract  was  made 
binding  upon  their  respective  beira  and  legal 
representatives.  It  was  declared  to  be  the 
essence  of  the  ccmtract  that  at  the  death  of 
either  party  all  property  of  every  kind  of 
which  such  party  should  die  seised  should 
descend  to  the  legal  heirs  and  representatiTes, 
the  same  aa  though  the  marriage  had  not 
taken  place,  without  any  dalm  or  right  there- 
in of  the  survivor.  The  question  is  whethw 
this  contract  bars  the  petitions  of  alimony 
on  obtaining  a  divorce  for  the  willful  refusal 
of  the  petitionee  to  support  her.  A  majority 
of  the  court  think  It  does  not  The  statute 
gives  the  court,  on  granting  a  divorce  to  the 
wife,  unrestricted  power  to  grant  her  ali- 
mony, or  an  allowance  from  the  property  of 
the  defaulting  husband.  R.  U  i  2381.  Al- 
imony means  sustenance  or  support  It  la 
am>arent  that  such  allowance  Is  given  for 
the  support  to  which  she  was  entitled  by  the 
marriage,  and  which  she  has  been  compelled 
to  forego  and  been  deprived  of  through  his 
default  in  failing  to  perform  the  marriage 
contract  and  covenant  R.  Ii.  {  2383;  An- 
drew ▼.  Andrew,  62  Vt  485,  20  Aa  817; 
Foster  V.  Foster,  56  Vt  640;  Noyes  r.  Hub- 
bard, 64  Vt  302,  23  Aa  727.  From  these 
decisions  It  is  also  apparent  that  permanoit 
alimony  is  given  for  damages  sustained  by 
reasmi  of  the  failure  of  the  husband  to  keep 
and  observe  his  marriage  contract  and  pet^ 
f<Mnn  the  duties  thereby  Imposed  upon  Mm 
towards  his  Vlfe,  especially  the  duty  of  sup- 
porting her, .  In  sickness  and  In  health,  until 
the  contract  is  dissolved  by  the  death  of  one 
of  the  parties  to  it  Now,  the  antenuptial 
contract  did  not  contemplate  a  divorce,  or  a 
dissolution  of  the  marital  contract  through 
the  fault  of  the  husband.  It  contemplated 
the  performance  of  that  contract  until  dis- 
solved by  the  death  of  one  of  the  parties  to 
it;  that  the  petitionee  would  discharge  his 
duty  by  supporting  the  petitioner  until  nich 
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a  dissolution.  By  it  the  petitioner  did  not 
debar  herself  of  her  marital  right  to  such 
support  The  antenuptial  contract  contem- 
plated, and  took  effect  upon,  the  consumma- 
tion of  the  marriage,  wtalch  imposed  upon 
the  petitionee  the  duty  of  supporting  the 
petitioner  until  the  contract  of  marriage  came 
to  an  end  by  the  removal  of  one  of  the  parties 
by  death.  Tbe  contract,  which  took  effect 
only  upon  the  consummation  of  the  marriage, 
cannot  •  bar  the  petitioner  from  pecuniary 
damages  awarded  for  the  failure  of  the  peti- 
tionee to  keep  and  perform  that  contract  and 
discharge  the  duties  Imposed  upon  him  by  it 
It  did  not  relate  to  nor  touch  upon  the  sul>- 
Ject  of  his  duty  to  support  her,  nor  upon  her 
right  to  be  supported.  It  has  been  adjudged 
that  on  a  divorce  a  mensa  et  thoro  an  ante- 
nuptial contract  like  the  one  in  this  case, 
does  not  bar  the  wife  from  permanent  al- 
imony. Logan  y.  Logan,  2  B.  Mon.  149.  No 
more  can  it  in  a  divorce  a  vinculo  matrimonii. 
Whether  the  divorce  is  of  the  former  or  latter 
character,  the  antenuptial  contract  proceeds 
upon  the  supposition  that  the  marriage  is 
to  be  consummated,  and  it  is  the  marriage 
which  imposes  the  duty  npon  the  husband 
to  support  tide  wife.  That  duty  is,  by  the 
contract  presumed  to  remain  until  removed 
by  death.  The  contract  is,  in  neither  case, 
to  take  the  place  of  his  dut?  ia  stqtport  but 
presumes  that  duty  to  exist  and  to  be  per- 
formed to  the  termination  of  the  life  of  one 
of  the  parties.    Judgment  affirmed. 

TAFT,  J.,  dissents. 


(M  Vt  121) 

PIKE  et;  al.  ▼.  MeMULON. 
(Sui^eme  Court  of  Vermont    Orleans.    March 

7,  1894.) 
Arbbst  in  Civil.  CAgEs—AFPiDAViT— Objections. 

1.  A  capias  cannot  be  isstied  in  an  action 
am  contract,  on  an  affidavit  of  defendant's  in- 
tention to  abacood.  and  Becretion  of  property 
(B.  L.  i§  1477,  1478),  filed  60  days  before. 

2.  The  objection  that  the  justice  had  no 
Jurisdiction  to  issoe  the  writ  as  a  capias  is  not 
waived  by  consent  to  a  continuance. 

Exceptions  from  Orleans  county  court; 
Taft  Judge. 

Assumpsit  by  Pike  Bros,  against  N.  Mo- 
MuUin.  Dismissal  refused.  Defendant  ex- 
cepts.   Beversed. 

It  appeared  from  the  rec«d  of  the  Justice 
that  the  case  was  twice  continued,— once  by 
agreemait  of  partiee,  and  once  by  the  court, 
—and  that  after  those  two  continuances  the 
defendant  moved  to  dismi&s,  for  that  the  writ 
improperly  Issued  as  a  capias. 

J.  W.  Erwln  and  DIckerman  &  Young, 
for  plaintiffs.    A.  D.  Bates,  for  defendant 

STABT,  J.  The  plaintifts*  attorney,  on 
.the  15th  day  of  March,  1892,  filed  with  the 
Justice  an  affidavit  in  which  he  made  oath 
.that  he  had  good  reason  to  believe,  and  did 


believe,  that  the  defendant  was  about  to 
abscond  or  remove  from  this  state,  and  had 
secreted  about  his  person,  or  elsewhere, 
money  or  other  properly  to  an  amount  ex- 
ceeding $20,  or  sufficient  to  satisfy  the  de- 
mand in  the  suit  On  the  14th  day  of  May, 
1892,  the  Justice  with  whom  the  affidavit 
was  so  filed  issued  a  writ  against  the  body 
of  the  defendant  and  on  the  25th  day  of 
May,  1892,  the  same  was  served  by  arrest- 
ing his  body.  R.  L.  $  1477,  as  amended  by 
No.  47  of  the  Acta  of  1S90,  in  general  terms 
prohibits  the  arrest  and  imprisonment  of 
a  debtor  In  actlona  founded  on  contract  By 
B.  L.  {  1478,  this  section  is  qualified  so  as 
to  authorize  the  issue  of  a  writ  as  a  capias, 
when  the  plaintiff,  his  agent  or  attcniiey, 
files  with  the  authority  issuing  the  writ  an 
affidavit  stating  that  he  has  good  reason  to 
I}elleve,  and  does  believe,  that  the  defendant 
is  about  to  abscond  or  remove  Crom  this 
state,  and  has  secreted  property  to  an 
amount  exceeding  $20,  or  sufficient  to  satisfy 
the  demand  upon  which  he  is  to  be  arrested. 
The  affidavit  ffied  in  this  case  was  prima 
facie  evidence  of  the  fact  that  60  days  be- 
fore the  writ  issued,  the  defendant  was 
about  to  abscond  or  remove  from  this  state, 
and  that  he  bad  secreted  about  his  person, 
or  elsewhere,  money  or  other  property  to 
an  amount  exceeding  f20,  or  sufficient  to 
satisfy  the  demand  in  suit;  but  it  was  not 
evidence  of  the  fact  that  at  the  time  of  the 
issuing  of  the  writ  be  was  about)  to  abscond 
or  remove  from  this  state,  and  had  money 
or  other  property  to  an  amount  exceeding 
$20,  or  sufficient  to  satisfy  the  demand  la 
suit  It  is  clear  that  the  affidavit  must  show 
the  intent  and  circumstances  of  the  defend- 
ant at  the  time  of  the  iasuing  of  the  writ 
His  intoitions  and  circumstances  in  the  past 
are  ImmateriaL  The  fact  that  the  defend- 
ant was,  at  some  time  prior  to  the  Issuing 
of  the  writ  about  to  abscond  or  remove  from 
the  state,  and  had  money  or  other  property 
to  an  amount  exceeding  $20,  or  sufficient  to 
satisfy  the  demand  in  suit  did  not  authorize 
the  issuing  of  the  writ  as  a  capias.  His 
intention  to  abscond  or  remove  from  the 
state  may  have  been  abandoned,  and  bis 
money  expended,  long  before  the  tesuing  <rf 
the  writ.  To  subject  a  debtcH:  to  arrest  in  an 
action  founded  on  contract  it  must  appear 
from  the  affidavit  that  he  is  about  to  abscond 
or  remove,  and  has  property  to  an  amount 
exceeding  $20,  or  sufficient  to  satisfy  the 
demand  in  suit  at  the  time  the  writ  issnes. 
These  facts  cannot  be  made  to  appear  from 
an  affidavit  made  and  filed  60  days  before 
the  Issuing  of  the  writ  It  will  not  be  pre 
sumed  from  the  f&ct  that  the  defendant  was 
about  to  abscond  or  remove  from  the  state 
60  days  before  the  issuing  of  the  writ  that 
he  was  about  to  do  so  at  the  time  the  writ 
Issued.  It  will  not  be  presumed  from  the 
fact  that  he  then  had  $20  In  mohey  or  other 
property  tliat  he  had  it  at  the  time  the  writ 
Issued.    The  Justice  issuing  the  writ  in  this 
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'-case  was  Informed  In  respect  to  the  li^eb- 
tion  and  clrcuniatances  of  tbe  defendant  00 
days  before  the  writ  issned,  but  he  was  not 
Informed,  In  the  manner  provided  by  the 
statute,  of  bis  Intention  and  circumstances 
at  the  time  he  issued  the  writ;  and  the  writ 
Issued  as  a  capias  without  authority. 

The  plaintiff  claims  that  the  defendant 
waived  the  objection  now  miged  by  not  ob- 
jecting at  the  first  opportunity.  An  objec- 
tion that  the  court  has  no  Jurisdiction  may 
be  made  at  any  time.  It  is  not  dilatory  mat- 
ter, which  is  waived  if  not  objected  to  at 
the.  first  opportunity.  French  y.  Holt,  67 
Vt  187.  The  Justice  did  not  have  Jurisdic- 
tion to  issue  the  writ  as  a  capias  without  an 
afildarlt  first  filed,  and  Jurisdiction  of  the 
process  was  essential  to  the  Jurisdiction  of 
the  parties  and  the  subject-matter.  It  has 
been  held  tlutt,  when  a  writ  Issues  as  a 
capias  in  actions  founded  on  contract,  with- 
out an  affidavit  first  filed,  or  If  an  Insufficient 
.affidavit  is  ffied,  the  writ,  so  far  as  it  pur- 
ports to  authorize  the  arrest  of  the  body  of 
the  defendant,  is  void.  Aikoi  v.  Richardson, 
M  Vt  500;  Muzzy  t.  Howard,  42  Vt  28. 
Judgmmt  reversed,  motion  to  dismiss  sus- 
tained, and  cause  dismissed,  with  costa 


«6  Tt  125) 

COLLINS  T.  RICHARDSON, 

(Supreme  Court  of  Vermont    Windsor.    March 

7,  1894.) 

COHTniUAKCB— DlBORBTION  OV  TRIAL  CoDRT. 

Under  Rev.  Laws,  |  1126,  authorizing 
the  court,  on  application  of  plaintiff  in  a  trus- 
tee suit,  to  continne  the  original  suit  on  terms, 
it  is  within  the  discretion  of  the  court  to  con- 
tinne the  other  suit  on  terms  to  be  thereafter 
determined. 

Exceptions  from  Windsor  county  court; 
Munson,  Judge. 

Assumpsit  by  Lyman  O.  Collins  against  Or- 
lando L.  Richardson.  One  Whitcomb  sued 
plaintiff,  and  summoned  defendant  as  trus- 
tee. Therefereefbund  a  sum  due  the  plaintiff, 
and  thereupon  one  Whitcomb  sued  the  plain- 
tiff, and  summoned  the  defendant  as  trustee. 
At  the  May  term— that  b^ng  the  term  at 
which  the  referee's  report  was  filed— Whit- 
comb entered,  and  asked  that  the  suit  be 
continued  pending  his  own  tmstee.sult.  The 
plaintiff  claimed '  that  inasmuch  as  Whlt- 
comb's  suit  bad  not  yet  been  Altered  in  court, 
the  court  had  no  right  as  a  matter  of  law, 
to  continue  his  suit  The  court  held  other- 
wise, and  the  plaintiff  excepted.    Affirqied. 

Norman  Paul,  for  plaintiff.  W.  E.  John- 
son, for  Whitcomb. 

START,  J.  John  L.  Whitcomb  brought  a 
suit  against  the  plaintiff,  and  summoned  the 
defendant  as  trustee.  At  the  June  term, 
1893,  Whitcomb  appeared,  as  Is  provided  In 
Rev.  Laws,  §  1126,  and  moved  that  this  cause 
be  continued  to  await  the  termination  of  his 


trustee  suit  Tlie  court  beldw  bad  author- 
ity to  continne  the  cause  on  the  application 
of  the  plaintiff  in  the  trustee  suit  on  reason- 
able terms.  Rev.  Laws,  S  1126.  The  court 
continued  the  cause  on  terms  thereafter  to 
be  determined.  This  was  a  proper  exercise 
of  its  discretion,  and  Its  decision  in  this  re- 
spect cannot  be  revised  In  this  court  Tile 
order  of  continuance  is  affirmed,  and  cause 
remanded. 


(68  Vt.  89) 

BADGER  V.  WHITCOMB  et  aL 

(Supreme  Court  of  Vermont.    Washington. 
March  7,  1894.) 
Sale— Rights  of  Botbr— Ikbpectios. 
Plaintiff,  having  talcen  In  trade'boards  as 
of  a  certain  grade,  but  never  inspected  them, 
offered  them  to  defonilants  for  a  fixed  price.    He 
made  no  representations  as  to  their  quality,  but 
told    defendants    to   look    themselves.    Defend- 
ants took  them  without  inspecting  them.    EM, 
that  they  could  not  rescind  for  daect  of  quality. 

Exceptions  from  Washington  county  court; 
Rowell,  Judge. 

Assumpsit  by  W.  M.  Badger  against  Whit- 
comb Bros.  Judgment  for  plaintiff.  De 
fendants  except     Exceptions  overruled. 

The  referee's  report  was  as  follows:  "The 
defendants  are  partners.  In  July,  1891,  the 
plaintiff  and  defendant  W.  H.  Whitcomb 
met  and  had  negotlatians  looking  to  the 
sale  l^  plaintiff  to  defendants  of  about  8,000 
feet  of  clapboards  then  owned  by  plaintiff  at 
Barre,  and  scored  upon  the  premises  of  one 
Nye,  on  Main  street,  opposite  the  dwelling  of 
the  plaintiff.  Plaintiff  asked  $6  per  M.,  but 
in  the  course  of  the  negotiations  lowered  hla 
price  to  $5  p«r  M.  Defendant  told  pUilutlff 
that,  if  they .  were  good  No.  2  boards,  they 
would  answer  defendants'  purpose.  Plaintiff 
requested  defendant  to  Inspect  the  boards  for 
himself;  that  he  (plaintiff)  bought  them  for 
No.  2  boards,,  and  as  such  offered  them  for 
sale.  Defendant  said  that  he  did  not  care 
to  look  at  the  boards,  he  knew  nothing  about 
clapboards,  and  that  he  would  consult  his 
partner,  and  let  plaintiff  know  whether  they 
would  take  the  boards  or  not  July  30th 
plaintiff  and  said  defendant  again  met,  and 
defendant  told  plaintiff  that  if  the  boards 
were  good  Na  2  boards,  they  were  cheap 
enough,  and  that  defendants  would  take 
them.  Plaintiff  replied,  'Look  at  the  boards 
for  yourself,'  and  insisted  that  defendant 
should  examine  the  boards;  saying  that  he 
bought  the  boards  for  Na  2,  and  supposed 
that  was  what  they  were.  On  the  next  day 
defendants  sent  a  team  and  drew  away  3,840 
feet  of  the  boards,  and  on  the  following  day 
drew  tbem  back,  and  tendered  them  to  the 
plaintiff,  dalmlng  they  wmc  not  what  they 
bought;  and  plaintiff  refused  to  receive  and 
forbade  the  teamster  to  unload  them  on  his 
premises,  whereupon  the  teamster  drew  the 
boards  to  the  premises  of  a  neighbor  and 
unloaded  them,  of  which  the  plaintiff  had 
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knowledge,  and  Imew  that  defendants  dalm- 
ed  there  was  no  sale  oft  the  boards,  for  the 
reason  that  they  were  not  of  the  quality 
defendants  claimed  to  have  purchased,  and 
that  defendants  would  not  pay  for  them. 
The  plaintiff  made  no  representations  what- 
ever to  defendants  In  relation  to  the  quality 
of  these  boards.  He  obtained  them  in  the 
way  of  trade  from  one  Densmore  for  No.  2 
clapboards,  had  never  inspected  them  him- 
self, and  believed  them  to  be  merchantable 
boards  of  that  grade.  Clapboard  manufac- 
torers  put  up  their  boards  In  four  grades, 
sorting  the  boards  into  these  several  grades 
as  they  come  from  the  saw.  The  boards  are 
then  tied  Into  bundles  of  about  60  feet  each, 
and  the  outside  board  is  marl^ed  to  indicate 
the  grade  of  boards  contained  In  the  bundle. 
Whether  the  grade  is  in  fact  what  Is  marked 
can  only  be  ascertained  by  opening  the  bun- 
dles. These  boards  were  marked  No.  2, 
which  Is  the  lowest  grade  and  poorest  quality 
put  upon  the  market,  and,  when  used  in 
siding  buildings.  Is  subject  to  considerable 
waste.  When  defendants  got  this  3,840  feet 
of  the  boards  to  the  building  where  they  In- 
tended to  use  them,  their  mechanic  opened 
three  or  four  of  the  bundles,  and  it  was 
ascertained  that  about  one-third  of  the 
boards  In  these  bimdles  so  opened  were 
broken,  'shaky,'  and  otherwise  so  defective 
that  clapboard  manufacturers  ordinarily 
would  not  have  put  them  into  even  this  low 
grade,  and  should  have  been  thrown  aside  at 
the  mill  as  waste,  the  remainder  of  the  boards 
being  good,  mwchantable.  No.  *2  clapboards. 
Plaintiff  claims  to  recover  for  the  3,840 'feet 
of  boards  taken  by  defendants  as  above  set 
forth.  If  he  Is  entitled  to  recover,  his  dam- 
ages are  121.67;  interest  computed  to  the 
first  day  of  term." 

Martin  &  Slack,  for  plaintiff.  W.  A.  &  O. 
B.  Boyce,  for  defendants. 

START,  J.  The  plaintiff  made  no  repre- 
sentations to  the  defendants  in  relation  to  the 
quality  of  the  boards  In  question,  but  told 
them  to  look  at  the  boards  for  themselves, 
and  Insisted  that  they  should  examine  them. 
The  plaintiff  obtained  the  boards  by  way  of 
trade  for  No.  2  clapboards,  which  he  had 
never  inspected,  and  believed  to  be  merchant- 
able boards  of  that  grade.  The  defmdants 
took  the  boards  without  Inspecting  them,  and 
the  sale  was  thereby  perfected.  Nothing 
further  remained  to  be  done,  and  the  title 
passed  to  the  defendants,  and  they  could  not 
afterwards  return  the  boards,  and  rescind 
the  contract,  because  some  of  them  were  not 
good,  merchantable,  No.  2  clapboards.  They 
had  an  opportunity  to  examine  them;  they 
were  requested  to  do  so.  Nothing  was  said 
by  the  plaintiff  to  lead  them  to  believe  that 
an  ezamlnatlcm  was  not  necessary,  or  to  in- 
duce them  not  to  make  an  examination.  By 
Inspecting  the  boards,  the  defendants  conld 
have  discovered  all  that  they  discovered  after 


they  took  theih.  They  elected  to  take  them 
without  examining  them,  and  they  mnst  pay 
the  contract  price.    Judgment  affirmed. 


(66  Vt.  !::*> 
BUCHANAN  V.  TOWN  OP  BARRE. 
(Supreme  Court  of  Vermont    Washington. 

March  10,  1894.) 
Towns— Liability  for  Defective  Sidewalk. 
Where  there  Is  no  statutory  liability  oi» 
a  town  for  negligence  in  the  care  of  sidewalks, 
one  wlio,  while  going  to  the  town  hail,  which 
had  been  rented  for  other  than  public  purposes, 
is  injured  by  a  defect  in  the  walk  in  front  of 
it,  cannot  recover. 

Exceptions  from  Washington  county  coort; 
Toft,  Judge. 

Action  on  the  case  for  personal  injuries  by 
George  W.  Buchanan  against  the  town  of 
Barre.  The  court  directed  a  verdict  for  de- 
fendant, and  plaintiff  excepts.    Affirmed. 

Geo.  W.  Wing  and  John  6.  Wing,  for  plain- 
tiff. John  W.  Gordon  and  Barney  &  Hoar, 
for  defendant 

TYLER,  J.  Action  on  the  case  to  recov- 
er for  injuries  alleged  to  have  been  recrived 
by  the  plaintiff  near  the  entrance  to  the 
town  hall  in  the  defendant  town.  The  plain- 
tiff's evidence  tended  to  show  that  be  sUivped 
and  fell,  and  was  injured,  upon  the  side- 
walk within  the  limits  of  the  village  of  Barre. 
at  a  point  two  to  four  feet  from  the  steps  of 
the  town  hall  or  opera  house.  In  conseqn«iOf 
of  the  slippery  condition  of  the  sidevralk.  To 
entitle  the  plaintiff  to  recover  under  the  law 
of  negligence,  it  must  appear  that  the  de- 
fendant owed  him  a,  duty  In  respect  to  the 
safe  condition  of  the  street  a.t  that  point, 
and  failed  to  perform  that  duty.  By  sec- 
tlons  5,  6,  Act  No.  190,  Laws  1886,  the  vU- 
lage  of  Barre  assumed  all  duties  and  re- 
sponsibilities In  respect  to  the  streets  of  the 
village,  and  the  town  was  relieved  there- 
from. If  there  was  negligence  in  respect  to 
the  care  of  the  sidewalk,  it  was  on  the  part 
of  the  vlUage.  But  there  was  no  statutory 
llabUity  upon  either  corporation,  they  beinj; 
liable  by  the  statute  only  for  damages  aris- 
ing from  the  insufficiency  of  bridges,  cul- 
verts, and  sluices.  The  plaintiff  contends 
that  as  the  defendant  ovnied  the  opwa  house, 
and  rented  it  on  this  occasion  for  other  than 
public  purposes,  namely,  to  an  opera  com- 
pany, and  received  rent  for  Its  use.  It  owed 
a  common-law  duty  to  the  plaintiff  and  oth- 
ers who  were  invited  to  the  opera  house  to 
have  the  approaches  to  it  reasonably  safe. 
It  is  a  general  rule  that  towns  and  otber 
quosl  corporations  are  not  liable  for  any  nefr- 
lect  or  corporate  duty  unless  an  action  is  giv- 
en therefor  by  statute.  This  is  for  the  rea- 
son that  they  are  governmental  In  their  char- 
acter,—political  subdivisions  formed  for  the 
purpose  of  aiding  in  carrying  on  the  govern- 
ment of  the  country.  Dill.  Mun.  Corp.  §  963;. 
Mower  V.  Inhabitants  of  Leicester,  9  Mass. 
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247;  state  t.  Burlington,  86  Vt.  521.  A  city 
or  town  is  not  liable  to  a  private  citizen  for 
on  injury  caused  by  any  defect  or  want  of 
repair  of  a  dty  or  town  hall,  or  other  public 
building  erected  and  used  solely  for  munici- 
pal purposes;  but  where  a  city  or  town  does 
not  devote  such  building  exclusively  to  those 
purposes,  but  lets  It  for  Its  own  advantage 
and  emolument  by  receiving  rentd  or  other- 
wise, the  dty  or  town  Is  liable,  while  it  is  so 
let.  In  the  same  manner  that  a  private  per- 
son would  be  liable.  Oliver  v.  Worcester, 
102  Mass.  489;  HiU  v.  Boston,  122  Mass.  344; 
AVorden  v.  New  Bedford,  131  Mass.  23.  The 
rule  applies  only  to  the  neglect  or  omission 
of  a  town  to  perform  those  duties  which  are 
Imposed  on  dll  towns  without  their  corporate 
consent,  and  exclusively  for  public  purposes. 
BIgelow  y.  Inhabitants  of  Randolph,  14  Gray, 
541.  The  cases  make  a  clear  distinction  be- 
tween the  responsibilities  of  towns  for  acts 
done  in  their  public  capacity,  in  the  discharge 
of  duties  imiMsed  npon  them  by  the  legis- 
lature for  the  public  benefit,  and  those  done 
for  their  immediate  profit  or  advantage  as  a 
cori)oration,  though  inuring  ultimately  to  the 
public  benefit.  OIIvct  v.  Worcester;  note  to 
Perry  v.  Worcester,  66  Am.  Dec.  434;  Mof- 
fitt  V.  aty  of  Ashevllle,  103  N.  O.  287,  9  S. 
E.  695;  Howard  v.  City  of  Worcester,  153 
Mass.  426,  27  N.  B.  11.  Applying  the  role 
for  which  the  plalntUC  contends,— that  the 
defendant  town  stood  in  the  case  like  a  pri- 
vate Individual;  that,  having  rented  the  opera 
house  on  this  occasion  for  the  purpose  shown 
by  the  evidence.  It  was  legally  bound  to  pro- 
vide a  reasonably  safe  approach  to  the  build- 
ing for  persons  going  to  and  from  it,— what 
was  the  measure  of  its  liability?  If  a  pri- 
vate person  had  been  the  owner  of  the  opera 
bouse,  he  would  have  been  under  a  legal  obli- 
$ntion,  to  all  persons  visiting  it  on  this  occa- 
sion, to  have  bad  the  building  and  Its  en- 
trances and  approaches,  which  were  under 
his  control,  reasonably  safe  for  their  i^oper 
nse.  If  there  had  been  a  space  between  the 
sidewalk  and  the  building,  owned  and  con- 
trolled by  him,  over  which  visitors  bad  to 
imss  in  going  to  and  from  the  building,  be 
wonid  have  owed  them  the  duty  of  having  it 
in  a  reasonably  safe  condition  for  theh:  pas- 
sage over  it;  but  over  the  sidewalk,  which 
was  a  part  of  the  public  street,  such  private 
individual  would  have  had  no  control,  and 
in  respect  to  its  condition  would  have  owed 
visitors  no  duty,  and  consequently  would 
have  been  under  no  liability  for  its  defects. 
Wbwever  there  Is  a  clear  space  between  the 
street  and  any  private  building  to  which  the 
public  are  invited,  owned  by  the  owners  of 
the  building,  and  used  as  an  approach  to  it, 
such  owners  are  responsible  for.  its  reason- 
ably safe  condition.  If,  on  the  other  hand, 
the  space  is  a  part  of  the  public  street  which 
it  is  the  duty  of  the  village,  town,  or  city  to 
maintain,  the  owners  of  the  building  are  not 
liable  for  defects  in  the  approach  unless  there 
is  an  OTdinaace  which  imposes  upon  them  a 


duty  to  keep  the  approach  In  repair.  In  the 
al>sence  of  a  duty  there  Is  no  liability.  The 
defMidont  has  made  no  point  as  to  the  lengtli 
of  time  the  slippery  condition  of  the  side- 
walk bad  existed,  and  we  have  not  consid- 
ered It.    Judgment  affirmed.     All  concur. 


(66  vt.  183) 

TOWN  OP  UNDBRHII/Ii  v.  TOWN  OP 

JERICHO. 

(Supreme   Court   of   Vermont    General   T«in. 

March  5,  1S94.) 

AlTEAI. — Rehbarin'Q. 

Where  an  appeal  has  been  considered, 
judgment  entered,  and  cause  remanded,  the 
supreme  court  has  exhausted  its  jurisdictioo, 
and  cannot,  on  motion  to  have  the  cause  re- 
beard,  recall  it  from  the  trial  court. 

Petition  by  the  town  of  Underbill  to  the 
supreme  court  to  correct  a  judgment  entered 
by  it  in  a  cause  in  which  petitioner  was  de- 
fendant and  the  town  of  Jericho  plaintiff. 
Petition  dismissed. 

The  case  («4  Vt  362,  24  AU.  251)  was  first 
brought  before  a  justice  of  the  peace,  and 
came,  npon  appeal.  Into  the  county  court 
There  the  defendant  pleaded  that  the  Justice 
had  no  jurisdiction,  for  that  he  was  a  resi- 
dent of  one  of  the  towns  Interested  in  the 
event  of  the  suit,  and  that  the  suit  should 
therefore  at>ate.  The  plaintiff  traversed  this 
plea,  and  a  trial  was  had  by  the  court  upon 
the  issue  thus  formed.  Upon  the  facts  found 
by  the  court,  the  defendant  was  given  judg- 
ment for  its  costs  in  county  court  The 
plaintiff  excepted,  and  the  supreme  court, 
at  its  January  term,  1802,  reversed  this  judg- 
ment, held  that  the  plea  in  abatement  was 
iusufflclent,  gave  judgment  In  chief  for  the 
plaintiff,  and  remanded  the  cause  to  the 
county  court  for  the  assessment  of  damages. 
The  petitioner  claims  that  the  judgment  of 
the  supreme  court  ought  not  to  have  been  In 
chief,  but  that  the  cause  should  have  been 
remanded  with  instructions  to  allow  the  de- 
fendant to  plead  over;  and  the  purpose  of 
the  proceeding  is  to  obtain  such  a  correc- 
tion' of  that  Judgment 

a  O.  Shurtleff,  for  petitioner.  M.  H.  Alex- 
ander  and  Seneca  Haselton,  for  defendant 

ROSS,  C.  J.  This  is  a  petition  preferred 
to  the  supreme  court  for  the  county  of  Chit- 
tenden at  its  January  term,  1803,  setting 
forth  that  the  town  of  Jericho  had  a  cause 
pending  against  the  petitioner  in  the  su- 
preme court  of  that  county  at  its  January 
term,  1892,  which  was  heard;  that  the  cause 
had  not  been  heard  upon  its  merits  in  the 
county  court;  that  the  supreme  court  re- 
versed the  Judgment  of  the  county  court, 
and  rendered  Judgment  in  chief  against  the 
petitioner,  thereby  depriving  the  petitioner 
of  the  right  to  a  tilal  upon  the  merits  of  the 
cause;  that  the  Judgment  so  rendered  was 
an  error  or  oversight,  and  upon  proper  hear- 
lug  the  court  would  allow  the  petitioner  to 
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ptefid  aree  and  try  the  eanse  upon  Its  merits. 
Inasmuch  as  the  plea  it  had  entered,  and  on 
which  the  conrt  had  passed,  was  a  plea  to 
the  jnrlsdlctlon,  and  not  a  plea  In  abate- 
ment. The  petitioner  prnys  that  the  cause 
may  be  brought  forward  upon  the  docket, 
and  the  mandate  corrected  or  changed  so  as 
to  give  the  petitioner  the  right  to  try  the 
case  In  the  county  court  upon  its  merits. 
The  mandate  or  Judgment  order  remitted  the 
cause  to  the  county  court  for  the  assessment 
of  damages.  64  Vt  3G6,  24  AtL  251.  The 
argument  of  the  counsel  of  the  petitioner  has 
been  directed  mostly  to  endeavoring  to  show 
that  this  court  erroneously  gave  Judgment  in 
chief  In  favor  of  Jericho  on  its  plea.  But 
before  this  conrt  can  reach  that  question  it 
must  determine-  whether  It  is,  or  on  this 
proceeding  can  be,  brought  before  It  for  de- 
termination. The  cause  came  to  this  court 
on  exceptions,  which  are  legally  equivalent 
to  a  writ  of  error.  It  was  fully  and  regular^ 
ly  beard.  The  court  then  took  a  recess,  and, 
on  reconvening,  the  opinion  of  the  conrt  was 
t«ad,  and  the  judge  having  the  case  inquired 
of  the  counsel  what  they  claimed  the  Judg- 
ment should  be,— whether  in  chief,  as  was 
rendered,  or  reversing  and  remanding  the 
cause  for  the  petitioner  to  plead  to  it  on  its 
merits.  The  counsel  for  the  town  of  Jericho 
daimed  that  it  was  entitled  to  a  Judgment 
In  chief.  The  court  held  the  case  to  con- 
sider the  point  raised.  Neither  the  counsel 
for  the  petitioner  nor  for  Jericho  famished 
the  cotul  with  any  authorities  upon  the  point 
inquired  about.  After  examination  and  con- 
sideration, the  Judgment  ordered  was  en* 
tered,  and  the  cause  remitted  to  the  coimty 
coml,  where  the  case  Is  now  pending. 
Hence  this  court  has  not  the  case  within  Its 
control  to  bring  forward  upon  its  docket 
The  true  cause  was  regularly  before  this 
court  at  the  January  term,  1892.  It  was 
duly  heard  and  considered.  The  Judgment 
order  was  not  procured  by  any  conceal- 
ment, misrepresentation,  or  misinformation. 
It  was  in  no  sense  ah  inadvertence.  It  was 
regularly  entered,  and  the  cause  regularly  re> 
manded  to  the  county  court  The  petition, 
In  legal  effect  is  a  motion  to  have  the  cause 
brought  forward  and  reheard,  and  reaches 
only  what  rests  in  the  records  of  this  court 
The  state  has  no  statute  relating  to  the  sub- 
ject The  result  is,  the  petition  does  not  lay 
bold  of  the  original  cause,  nor  brihg  it  wltb> 
in  the  reach  of  this  court  When  this  court 
received  the  full  and  true  bill  of  exceptions 
from  the  county  court  it  had  the  case  in 
band  for  consideration.  It  gave  the  cause 
thus  before  it  due  bearing  and  consideration, 
without  being  led  into  any  inadvertence  by 
concealment,  misrepresentation,  or  default  by 
any  one,  or  of  any  kind.  It  disposed  of  and 
regularly  remanded  the  case  to  the  county 
court  It  thereby  exhausted  its  Jurisdiction 
thereof,  and  has  no  power  upon  this  petition, 
certainly,  and  probably  none  without  the  aid 
«t  legl8lat:ion,  to  recall  the  case  from  the 


county  court  where  It  Is  now  pending,  8ad> 
ia  the  reason  of  the  iK'emlses,  aad  smdi  the 
decisions  in  regard  to  the  Jurisdlctltm  of  an 
appellate  court  or  coiut  of  error  orer  cases 
once  regularly  before  It  heard,  considered, 
determined,  and  remanded,  in  dne  course,  t» 
the  trial  court  In  such  a  case  the  appellate 
court  or  court  of  error  has  exhausted  its  Ja> 
rlsdlction  'over  the  cause,  although  an  error 
of  judgment  on  the  part  of  the  court  may 
have  intervened.  If  Its  judgment  oiJer  was 
not  upon  the  case,  as  shown  by  the  records  of 
the  trial  court  or  if  the  court  of  error  failed 
to  acquire  Jurisdiction  of  one  of  the  parties 
through  neglect  to  notify  him  as  required  by 
law,  or  if  the  Judgment  order  Issued  errone- 
ously through  the  misprision  of  its  clerk, 
or  if  it  Issued  by  inadvertence,  by  reason  of 
concealment  fraud,  misrepresentation,  mis- 
information, or  other  default  so  that  the  ju- 
risdiction of  the  court  of  error  has  not  been 
exercised  upon  the  real  cause  or  in  due 
course,  and  the  remittitur  does  not  represent 
the  true  Judgment  of  the  court  of  error  prop- 
erly and  orderly  obtained,  the  cause,  not- 
withstanding the  erroneous  temittitar  re- 
ceived by  the  trial  court,  is  still  in  the  appel- 
late court  or  court  of  error,  and  its  jurisdic- 
tion thweon  has  not  been  exhausted.  Legg 
T.  Overbagh,  4  Wend.  188,  21  Am.  Dec  115, 
and  note  reviewing  the-  cases;  Lovett  t. 
State  (Fla.)  11  South.  176.  On  the  facts  of 
this  case,  this  court  at  Its  January  terns, 
1802,  fully,  fairly,  and  orderly  exerdaed  and 
exhausted  Its  Jurisdiction  over  the  cause, 
and  cannot  now,  on  this  petition  at  least 
lay  hold  of  and  recall  it  Whether,  there- 
fore, the  decision  is  errwieous,  and,  if  oro- 
neous,  whether,  under  the  circumstances, 
this  conrt  could  or  ought  to  correct  it  is 
not  before  us  for  consideration.  These 
points,  although  fully  presented  in  the  peti- 
tioner's brief,  we  have  not  considered.  Peti- 
tion dismissed,  with  costs. 

TAFT,  J.,  Interested,  did  not  ait    START. 
J.,  doubting. 


(W  Tt  UD 
BEEDB  V.  FRASBR  et  aL 
(Snjtreme  Oourt  of  Vermont    Oranga.    March 
10,  1894.) 

OSItEKAL  ASSUUFSIT— WhBK  JtilJnkJItiXLm. 

Where  partners  agree,  under  seal,  to  dis- 
solve, and  that  one  of  them  shall  have  all  the 
debts  due  the  &rm,  be  may  maintain  general 
assumpsit  against  the  others  for  a  debt  doe 
from  them  to  the  firm. 

Exceptions  from  Orange  county  ooort; 
Thompson,  Judge. 

General  assumpsit  by  F.  A.  Beede  against 
Fraser  &  Co.  Judgment  .for  plaintiff,  and 
defendants  except     Affirmed. 

Martin  &  Slack,  for  plaintiff.  J.  W.  Gordon 
and  B.  W.  Bisbee,  for  defraidanta. 

TTLER,  J.  The  court  below  found  the  fol- 
lowing facts:   Prior  to  Octoba  16,  XS?1,  the 
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plaintiff  and  one  George  were  C(9artn»8, 
under  the  firm  name  of  George  &  Beede,  in 
the  business  of  quarrying  and  selling  granite, 
at  Barre,  and  tbe  defendants,  as  copartners 
under  the  firm  name  of  P.  B.  Fraser  &  Co., 
were  engaged  in  manufacturing  granite  Into 
monuments,  etc.  Tlie  former  partnership 
was  dissolved  alx>ut  September  1,  1891.  Pri- 
M'  to  that  time,  it  Iiad  sold  and  delivered  to 
the  defendants  a  quantity  of  granite,  for 
which  the  defendants  owed  George  &  Beede; 
and  the  debt,  by  the  contract  of  dlssolutiMi, 
became  the  property  of  Beede.  The  defend- 
ants were  so  notified  before  this  suit  was 
brought,  and  thereupon  promised  to  pay  the 
plaintiff  the  amount  of  said  debt,  and  after- 
wards did  pay  him  $50,  leaving  a  balance  due 
of  ^62.  October  15,  1801,  the  plaintiff  and 
the  defendants  altered  into  copartnership  un- 
der the  firm  name  of  Beede  &  Co. ;  and  that 
firm  carried  on  the  business  of  quarrying  and 
selling  granite,  and  prior  to  December  4, 1891, 
sold  the  defendants  granite  to  the  amount  of 
$90,  which  was  due  from  the  defendants  to 
Beede  &  Co.  on  tliat  date,  when  the  firm  of 
Beede  &  Co.  was  dissolved.  The  firm  ot 
Fraser  &  Co.,  composed  of  Fraser  and  Smith, 
owed  the  $90  to  the  other  firm,  which  was 
composed  of  Beede,  Fraser,  and  Smith.  The 
plaintiff  was  not  a  member  of  the  defendant 
firm.  The  court  found  that  as  a  part  of  this 
contract  of  dissolution  the  plaintiff  became 
the  owner  of  all  debts  due  to  Beede  &,  Co., 
and  that  concurrentiy  with  the  making  of  the 
contract  the  defendants  promised  the  plaintiff 
to  pay  him  the  demand  of  $90,  but  it  certifies 
that  these  facts  were  found  solely  from 
Paper  A,  which  is  as  follows:  "This  is  to  cer- 
tify that  the  copartnership  heretofore  existing 
by  and  between  F.  A.  Beede,  P.  B.  Fraser, 
and  G.  W.  Smith,  all  of  Barre,  in  the  county 
of  Wasliington,  and  state  of  Vermont,  under 
the  firm  name  and  style  of  Beede  &  Company, 
is  hereby  dissolved  by  mutual  agreement. 
And  it  Is  further  agreed  by  and  betweoi  said 
Beede,  Frasw,  and  Smith  that  the  said  F.  A. 
Beede  is  to,  and  hweby  agrees  to,  assume 
and  pay  all  of  the  debts  of  the  said  firm,  and 
to  have  and  collect  all  of  the  debts  due  and 
owing  said  firm.  Witness  our  hands  and 
seals,  and  dated  at  said  Barre  this  fourth  day 
of  December,  1891.  F.  A.  Beede.  [L.  S.]  P. 
B.  Fraser.  [L.  S.]    G.  W.  Smith.  [L.  S.)" 

Before  the  dissolution  the  defendants  owned 
the  demand  jointly  with  the  plaintiff,  and 
Beede  &  Co.  could  not  have  maintained  an 
action  upon  it  against  the  defendants,  because 
Fraser  and  Smith  would  have  been  both 
plaintiffs  and  defendants,  and  "no  one  can 
be  interested  as  a  party  on  both  sides  of  the 
re<Jord."  Where  two  companies  are  composed 
in  part  of  the  same  individuals,  no  action  at 
law  can  t>e  maintained  by  one  against  the 
oth«.  Green  v.  Chapman,  27  Vt  236,  citing 
Malnwaring  v.  Newman,  2  Bos.  &  P.  120,  and 
Bosanquet  v.  Wray,  6  Taunt.  597;  Dicey,  Par- 
ties, rule  22.  It  is  a  general  rule  that  aU 
the  partners  must  Join  as  plaintiffs  in  an  ac- 
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tlm  at  law  to  enforce  a  partnerdilp  dalm, 
whether  the  action  is  brought  before  or  aftor 
the  dissolution  of  the  partn»shlp.  There- 
fore, two  partners  cannot  maintain  a  suit 
against  a  third  to  recover  for  goods  charged 
to  him  on  the  partnersliip  books,  although 
by  the  contract  of  dissolution  the  two  wesre 
to  have  all  the  debts  due  the  firm,  there  be- 
ing no  promise  by  him  to  pay  the  other  part- 
ners. Judd  V.  Wilson,  6  Vt.  185.  One  part- 
ner cannot  recover  of  another  an  unliquidated 
and  unsettied  balance  of  a  partnersliip  busi- 
ness. Spear  v.  Newell,  13  Vt  288.  But 
when,  on  the  dissolution,  one  retained  a  por- 
tion of  the  partnership  assets  sufficient  to  pay 
a  particular  partnership  debt,  and  agreed 
with  liis  copartner  to  pay  it,  and  the  copart- 
ner was  afterwards  obliged  to  pay  it,  it  was 
held  that  he  could  recover  in  assumpsit  the 
amount  so  paid.  Hicks  v.  Cottrill,  25  Vt 
80.  As  a  rule,  assumpsit  will  not  lie  by  me 
partner  against  his  copartner,  in  respect  to 
any  matter  connected  with  the  partnership 
transactions,  or  wliich  would  involve  the  con- 
sido^tion  of  their  partnership  deaUng.  Xet 
one  may  sustain  an  action  against  his  co- 
partner on  an  express  ccntract  or  covenant 
to  do,  or  omit  any  particular  act  not  Involying 
any  question  as  to  the  general  accounts.  And 
when  the  parties,  by  an  express  agreement,  sep- 
arate a  distinct  matter  teom  the  partnership 
dealing,  and  one  e:q>res^y  agrees  to  pay  the 
otho-  a  specified  sum  for  that  matter,  as- 
sumpsit will  lie  on  the  agreement,  though 
the  matter  arose  from  the  partoorship  deal- 
ing. Collamer  v.  Foster,  26  Vt  754.  "It  is 
quite  clear,"  says  T.  Parsons  on  Partnership 
(section  190),  "that  certain  particular  and  dis- 
tinct transactions  may  be  separated  from  the 
affairs  or  business  of  the  partneriAlp,  by  the 
agreement  of  the  parties.  Then,  those  pa- 
sons  who  are  concerned  in  this  separated 
matter  are  not  as  partners  to  each  othw, 
although  in  all  other  bualhess  relations  they 
remain  partners."  Wh«e  partners  agree  to 
divide  a  partnership  debt,  and  the  debtor  as- 
sents to  it  and  promises  one  of  the  partners 
to  pay  him  tils  moiety,  such  partner  may 
maintain  an  action  for  his  moiety  against  the 
debtcM-.  1  Lindl.  Partn.  265,  citing  Blair  v. 
Snover,  10  N.  J.  Law,  153.  After  a  dissolu- 
tion, and  a  balance  has  been  struck  and 
agreed  upon  by  the  partners,  one  may  main- 
tain assumpsit  against  the  other  to  recover 
his  l>alance  upon  an  implied  promise.  Spear 
V.  Newell,  13  Vt  292;  Warren  v.  Wheelock, 
21  Vt  323;  Gibson  v.  Moore,  6  N.  H.  547; 
Wilby  V.  Phinney,  15  Mass.  121;  Wheeler  v. 
Wheder,  111  Masa  247.  Assumpsit  lies 
where,  after  dissolution  and  settiement,  one 
partn»  received  more  than  was  his  due. 
Bond  V.  Hays,  12  Mass.  31;  Clark  v.  Dibble, 
16  Wend.  601. 

The  defendants  contend  that  the  evidence 
of  a  promise  is,  in  the  express  terms  ot  Pa- 
j;>er  A,  "to  have  and  collect  all  debts  due 
and  owing  the  firm,"  and  tliat  the  paper 
being  under  seal,  no  action  at  law  but  cove- 
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Tiant  win  lie..  But  the  paper  contains  no 
express  promise.  Before  the  contract  was 
executed,  the  debt  bdonged  to  the  plaintiff 
and  defendants.  By  the  contract  the  inter- 
est of  the  partners  therein  was  separated, 
and  the  demand  became  the  sole  property 
of  the  plaintiff.  Its  covenants  are  that  the 
partnership  should  be  dissolved;  that  the 
plaintiff  should  pay  the  debts  owed  by  the 
flrm,  and  have  the  debts  owing  to  it  Of 
these  covenants  the  paper  was  proper  evi- 
dence. The  promise  to  pay  the  $90  arises 
by  implication  of  law  from  the  fact  of  the 
assignment  by  the  firm  of  all  the  debts  to 
the  plaintiff,  with  the  right  to  ccdlect  them. 
The  case  is  distinguishable  tram  McKay  v. 
Darling,  65  Vt  639,  27  Aa  324,  where  the 
plaintiff  sued  to  recover  for  services  in  saw- 
ing and  drawing  lumber,  and  for  damages 
occasioned  by  defendant's  failure  to  furnish 
slabs  pursuant  to  an  agreement  under  seal. 
In  that  case,  and  in  the  oih&c  cases  cited  by 
defendants'  counsel  on  this  point  it  was 
held  that  assumpsit  would  not  lie  where  the 
damages  claimed  were  caused  directly  by  a 
breach  of  covenant  In  the  notes  to  Cutter 
V.  Powell,  2  Smith,  Lead.  Cas.  17,  it  is  said 
that  where  the  special  contract  remains 
open,  unperf(H-med,  and  there  has  been  no 
ftiult  or  omission  on  the  part  of  the  de- 
fendant, indebitatus  assumpsit  wiU  not  lie. 
But  if  it  lias  been  wholly  executed  on  the 
part  of  the  plaintiff,  and  the  time  of  pay- 
ment on  the  other  side  is  passed,  a  suit  may 
be  brought  on  the  special  contract,  or  a 
general  assumpsit  may  be  maintained.  See 
cases  there  cited.  In  Moulton  v.  Trask,  0 
Mete.  (Mass.)  577,  Shaw,  O.  J.,  said:  "When 
a  special  contract  is  open  and  unexecuted, 
and  the  plaintiff  proceeds  for  a  breach  of  it 
be  must  declare  specially,  and  set  it  out,  and 
aver  a  breach;  and  indebitatus  assumpsit 
will  not  lie.  But  when  a  contract  is  at  an 
end,  either  by  its  own  original  terms,  or  by 
the  subsequent  consent  of  the  parties,  or 
by  the  unjustifiable  act  of  the  defendant, 
and  nothing  remains  but  to  pay  money.  In- 
debitatus assumpsit  will  lie,  although  the 
debt  accrued  imder  a  special  contract;  and 
such  special  contract  may  be  proper  and 
necessary  evidence  in  snppOTt  of  the  action." 
Canada  v.  Canada,  6  Cush.  15;  2  Grecnl. 
Ev.  I  104.  In  Bank  v.  Patterson,  7  Cranch, 
299,  Judge  Story  said:  "It  was  undoubtedly 
true  that  a  security  under  seal  extinguishes 
a  simple  contract  debt,  because  it  is  of  a 
higher  nature.  But  this  effect  never  has 
been  attributed  to  a  sealed  instrument  which 
merely  recognizes  an  existing  debt  and  pro- 
vides a  mode  to  ascertain  its  amount  and 
liquidation."  This  sitbject  is  lucidly  dis- 
cussed in  the  notes  to  Cutter  v.  Powell,  2 
Smith,  Lead.  Cas.  61,  as  follows:  "The  con- 
fusicm  and  obscurity  which  exist  in  the 
books  in  relation  to  this  matter  of  special  and 
general  assumpsits  have  arisen  from  an  er- 
roneous impression  that  when  there  has 
been  a   special   contract,   and   the   plaintiff 


brings  general  assumpsit  the  special  ccxitTact 
of  the  defendant  is  in  some  degree,  or  to 
some  extent,  the  groond  of  the  plaintUTs  re- 
covery. This  impression  arises  from  an  er- 
ror as  to  the  legal  nature  and  ground  of 
general  assumpsit,  which  rests  only  on  a 
legal  liability  springing  out  of  a  considera- 
tion received;  and  tbe  difficulty  clears  away 
if  it  Is  kept  always  in  mind  that  in  no 
case  in  which  general  assumpsit  is  brought, 
though  there  may  have  been  a  special 
agreement  does  the  plaintiff  legally  ground 
his  daim  at  all  upon  the  special  agreement 
or  promise,  nor.  derive  any  rl(^t  from  it  nor 
make  it  any  part  of  bis  case.  He  proceeds 
exclusively  upon  the  Implied  legal  eogage- 
ment  or  obligation  of  the  defendant  to  pay 
the  value  of  services  ordered  or  received  by 
him.  In  special  assumpsit  the  express  prom- 
ise of  the  defendant  is  an  integral,  essential 
part  of  the  plaintiff's  right  and  of  his  decla- 
ration, because  it  fixes  the  measure  of  dam- 
ages to  which  he  is  entitled.  But  in  gen- 
eral assumpsit  he  claims,  not  the  conven- 
tional, but  the  legal,  measure  of  damages 
belonging  to  the  consideratimi  wbitii  he 
proves,  and  that  is  the  actual  value  of  the 
consideration;  and  the  promise  or  express 
contract  can  have  no  weight  in  the  proceed- 
ing, except  as  evidence  of  the  fact  of  oon- 
slderaticm,  or  of  its  value.  Whenever,  there- 
fore, the  plaintiff  brings  general  assumpsit 
he  grounds  his  daim,  not  upon  tba  special 
contract;  but  the  rule  of  law  is  that  If 
the  defendant  can  show  that  there  has  been 
a  special  contract  in  rdation  to  the  matter, 
he  will  defeat  the  plalntUTs  general  assump- 
sit, for  the  law  will  not  Imply  a  promise 
where  there  has  been  an  express  one.  That  is 
to  say,  where  there  has  been  a  conventional 
measure  of  damages,  fore-settled  by  mutual 
agreement  the  plaintiff  shall  not  cut  loose 
from  it,  and  claim  the  legal  measure  of  dam- 
ages." In  this  case  no  covenant  in  Paper  A 
was  broken.  It  contained  no  promise  by  the 
defendants  to  pay  the  $90  to  the  plaintiff 
The  plaintiff's  right  of  action  arises  by  im- 
plication from  the  fact  of  the  aasignmoat  of 
the  demand  to  him,  and  not  from  an  erpreas 
promise  to  pay  it  Upon  this  ground,  gen- 
eral assumpsit  is  maintainable.  Judgment 
affirmed.    All  cMicur. 


(M  vt.  IS) 
HUGHES  V.  ALLEN  et  aL 

(Supreme  Court  of  Vermont    Rutland.    Mardi 

7,  1884.) 

Dower  in  Firm  Pbopebtt. 

Where  persons  forming  a  partnership  to 
conduct  a  qaarry  agree  that  on  its  diascrfntioD 
the  freehold  interest  of  the  partners  in  the 
quarry  shall  not  be  brought  into  the  accounts 
and  valuations,  nor  sold,  but  the  shares  there- 
in shall  remain  vested  in  the  partners,  their 
heirs  and  assigns,  on  the  death  of  a  partner 
the  quarry  is  to  be  treated  as  real  estate,  arki 
not  as  personalty,  for  the  purpose  of  fixing  his 
widow's  rights  ther^m. 
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Eixceptlons  from  Rutland  county  court; 
Ross,  Chief  Judge. 

Petition  by  Katie  E.  Hughes,  the  widow  of 
H.  G.  Hughes,  that  the  Interest  of  her  hus- 
band in  certain  copartnership  real  estate  be 
treated  as  personal  property  In  the  distribu- 
tion of  his  estate.  From  an  order  of  the  pro- 
bate court  dismissing  the  petition,  petitioner 
excepts. 

J.  O.  Baker,  for  petitioner.  H.  A.  Harman, 
for  the  estate. 

TYLER,  J.  It  appears  by  the  agreed  state- 
ment, upon  which  the  case  Is  submitted,  that 
prior  to  December  10,  1878,  Hugh  G.  Hughes, 
the  husband  of  the  petitioner,  owned  in  sev- 
eralty the  slate  quarry,  laud,  and  buildings 
in  question,  situated  in  Poultney,  and  that  on 
that  day  be  conveyed  an  undivided  fourth 
part  thereof  to  one  Roberts,  with  whom, 
on.  FelMiiary  27,  1879,  he  entered  into  a  con- 
tract of  copartnership  in  the  business  of 
manufacturing  slate,  and  selling  the  same  in 
this  country  and  In  London,  Eng.,  which 
copartnership  continued  until  the  decease  of 
Hughes,  which  occurred  March  6,  1884.  At 
the  time  of  his  decease  h©  owned  other 
real  and  personal  property  in  no  way  con- 
nected with  the  copartnership.  The  peti- 
tioner and  her  coadministrator,  Alien,  under 
license  from  the  probate  court,  in  June,  1884, 
sold  the  remaining  three-fourths  Interest  in 
the  quarry,  eljc,  to  Roberts,  for  the  sum  of 
$10,000,  which  was  eventually  realized.  The 
h^me  place  of  the  intestate,  which  was  the 
only  other  real  estate  he  owned,  was  also 
sold  under  license,  and  the  avails  were  di- 
vided between  the  petitioner  and  the  guard- 
Ian  of  the  minor  children.  The  widow  of 
Hughes  petitioned  the  probate  court  that 
the  copartnership  real  estate  might  be  treat- 
ed as  personal  property,  and  that  she  might 
have  her  distributive  share  therein  under 
the  mle  of  law  applicable  to  the  dlstrlbu- 
tl<Ht  of  personal  estate.  The  defendants  con- 
tended that  the  petitioner  had  only  a  dowa 
interest  in  the  partnership  realty.  The  claim 
of  the  petitioner  Is  that  land  held  for  part- 
nership purposes  is  to  be  regarded  in  law 
as  personal  property,  not  only  In  respect  to 
creditors  of  the  firm  and  surrivlng  partners, 
but  also  in  respect  to  the  widow  of  the  de- 
ceased partner.  The  question  is  one  upon 
which  there  has  been  much  discussion  and 
a  contrariety  of  opinions.  Some  of  the  Amer- 
ican cases  to  which  the  petitioner's  counsel 
has  referred  ns  do  not  fully  support  the  rule 
in  England.  In  Allen  v.  Witbrow,  110  U. 
S.  119,  3  Sup.  Ct  517,  Mr.  Justice  Field  re- 
marks that  real  property  owned  by  a  part- 
nership and  purchased  with  partnership 
funds  Is,  for  the  purpose  of  settling  the  .debts 
of  the  partnership  and  distributing  Its  ef- 
fects, treated  In  equity  as  personal  property. 
In  that  case  the  heirs  at  law  of  Mrs.  Allen 
brought  a  bill  to  aiforce  a  trust  In  relation 
to  real  and  personal  estate  which  they  claim- 


ed was  made  in  bw  favor  In  her  lifetime  for 
a  partnership.  It  was  found  that  a  trust 
was  not  in  fact  created,  so  the  reel  question 
at  Issue  here  was  not  Involved  In  the  de- 
dsion  of  that  case.  In  Mallory  v.  Russell, 
71  Iowa,  63,  32  N.  W.  102,  the  contract  of 
partnership  for  the  purchase  and  sale  of  real 
estate  provided  that  such  real  estate  should 
be  conveyed  to  and  by  a  certain  person  as 
trustee,  and  contemplated  a  conversion  of 
all  lands  into  cash  before  a  settlement  of  the 
partnership,  and  not  a  division  of  any  lands 
between  the  partners.  It  was  lield  that  lands 
so  purchased  were  to  be  regarded  as  per- 
sonal property  of  the  firm,  and  that  the  wife 
of  a  partner  bad  no  dower  interest  in  them. 
In  Rice  V.  Barnard,  20  Vt  479,  Judge  Red- 
fleld  used  the  expression:  "No  sound  reason 
now  occurs  to  us  why  real  estate  bel<mg- 
Ing  to  copartnership  funds  should  not  fol- 
low the  same  law  of  distribution  In  a  court 
of  chancery  which  is  applied  to  perscmal 
property."  But  the  question  in  that  case 
was  only  in  rdation  to  the  priority  of  part- 
nership over  private  credit(»i3  In  the  distribu- 
tion of  partnership  assets.  In  Llndley  on 
Partnership  (5th  Ed.  343)  it  Is  stated  as  the 
general  rule  in  England  that  if  a  share  of 
a  partner  Is  nothing  more  than  his  propor- 
tion of  the  partnership  assets  after  they  have 
been  turned  into  money,  and  applied  in  liqui- 
dation of  the  partnership  debts,  it  neces- 
sarily follows  that  in  equity  a  share  In  a 
partnership,  whether  its  property  consists  of 
land  or  not,  must,  as  between  the  real  and 
personal  representatives  of  a  deceased  part- 
ner, be  deemed  to  be  personal,  and  not  real, 
estate.  But  the  author  admits  that  the  au- 
thorities on  this  subject  are  not  unifwm. 
Stoiy,  Partn.  g  95,  note,  grives  a  list  of  Amer- 
ican cases  which  sustain  the  claim  made  by 
the  petitioner  In  this  case,  but  it  is  conceded 
that  the  weight  of  authorities  sustains  the 
contrary  doctrine.  The  various  works  upon 
partnership  and  upon  equity  jurisprudence 
wherein  this  subject  is  treated,  as  '^ell  as 
numerous  decisions  of  courts,  concur  in  this: 
that  equity  convo-ts  real  estate  held  for 
partnership  purposes  Into  personalty,  so  fttr 
as  may  be  necessary  to  settle  all  the  eqid- 
ties  between  the  firm  and  its  creditors  and 
between  the  partners  themselves.  Eminent 
authorities  go  further,  and  say  that  this  rule 
also  prevails  as  between  the  representatives 
of  the  partners.  Story,  Eq.  Jur.  f  674;  3 
Kent,  Ciomm.  39;  Hosmer,  C.  J.,  in  Sigour- 
ney  v.  Munn,  7  Conn.  11;  Llndl.  Partn.,  su- 
pra. In  the  notes  to  Llndley  the  editor  says 
that  the  English  rule  so  carefully  stated  by 
the  author  and  sustained  by  the  strong  cur- 
rent of  authorities  in  that  country  does  not 
obtain  in  the  United  States  beyond  the  ne- 
cessity of  considering  realty  as  personalty 
in  winding  up  the  partnership  affairs;  that 
the  balance,  not  required  for  the  settiement 
of  the  liabilities  of  the  partaership,  goes  to 
the  representatives  of  the  deceased  partner 
by  devise  or  Inheritance;    that  the  widow 
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takes  dower  In  her  husbadd'a  share  of  the 
residue.  Cases  from  MassachusettB,  New 
Tork,  New  Jaiaey,  Pennsylvania,  and  seT- 
eral  other  states  are  cited.  Smith  r.  Jack- 
son, 2  Edw.  Ch.  28,  is  referred  to  as  a  leading 
case  on  this  subject  In  Buchan  t.  Sumner, 
2  Barb.  C!h.  166,  Walworth,  Ch.,  reviews  the 
English  and  American  cases,  and  declares 
the  law  to  be  in  this  country  that,  though 
a  court  of  equity  considers  and  treats  real 
property  as  a  part  of  the  stock  of  the  firm, 
tt  leaves  the  legal  tlUe  undisturbed,  except 
so  far  as  is  necessary  to  protect  the  equi- 
table rights  of  the  several  members  of  the 
firm  therein.  In  Tlllinghast  v.  Champlin,  4 
R.  I.  173,  and  In  Shearer  v.  Shearer,  98  Mass. 
107,  substantially  the  same  doctrine  is  held. 
To  the  same  effect  is  the  opinion  of  Shara- 
wOod,  J.,  in  Foster's  Appeal,  74  Pa.  St  391; 
1  Washb.  Real  Prop.  *159.  In  the  well- 
consldered  case  of  Lenow  v.  Fones,  48  Ark. 
561,  4  8.  W.  56,  CockrUl,  C.  J.,  says  that  the 
contrary  doctrine  was  Invented  for  the  con- 
venience and  accommodation  of  trade,  and 
upon  the  theory  that  when  partners  put  land 
into  a  commercial  firm  It  must  be  takoi  that 
they  intend  it  to  be  treated  as  personalty, 
since  commerce  concerns  Itself  with  personal 
property  alone;  tiiat  having  evinced  a  de- 
sign to  treat  the  lands  as  personalty  by  put- 
ting' them  into  the  partnership  stock,  the 
conversion  into  personalty  is  presumed  to 
continue  for  all  purposes,  unless  the  contrary 
intention  is  in  some  way  shown.  He  de- 
clares that  the  stronger  tendency  in  this  coun- 
try is  to  limit  the  doctrine  of  equitable  conver- 
sion strictly  to  the  purposes  wlUch  demand 
its  operation;  that,  when  the  partnership  is 
closed,  and  all  rights  of  creditors  and  part- 
ners settled,  the  realty  should  resume  its 
natural  character  for  those  having  no  rda- 
tion  to  the  partnership,  whether  it  was  pur- 
chased by  individual  partners  and  placed  in 
the  common  fund,  or  by  them  Jointly,  and 
paid  tor  with  partnership  funds.  There  Is 
no  occSasUMi  to  presume  an  Intention  by  the 
partners  to  change  the  course  of  descent 
When  there  is  an  agreement  between  the  part- 
ners for  a  conversion  and  sale  of  the  lands 
after  the  partnership  affairs  are  closed,  and 
tot  a  dlstrlbutloii  of  the  proceeds,  equity 
regards  the  lands  as  personal  pn^erty,  not 
only  for  partnership  purposes,  but  for  dis- 
tribution, upcn  the  principle  thai  wliat  the 
parties  have  directed  to  be  done  shall  be 
taken  as  already  done.  In  this  case  the  part- 
ners, by  their  contract  of  copartnership, 
agreed  "that  upon  the  dissolution  of  said 
partnership  from  any  cause  whatever  the 
freehold  estate  and  interest  of  the  said  part- 
ners respectively  In  the  said  quarry  shall 
not  be  brought  into  such  accounts  and  valu- 
ations, nor  shall  the  same  be  sold,  but  the 
same  shares  and  Interest  in  the  said  quarry 
shall  continue  to  belong  to  and  remain  vested 
in  the  said  partners,  their  heirs  and  assigns, 
In  the  shares  and  proportions  In  which  they 
«baU  tlien   respcctiv^   be  entitled  to   the 


same."  This  would  seem  to  take  tbe  case 
out  of  the  terms  even  of  the  Kngllsh  ml& 
The  views  above  expressed  are  not  intoided 
to  affect  the  petitioner's  right  of  dower  in 
the  partnership  property.  Judgment  at* 
firmed. 


(W  VI.  110) 
ROBINSON  T.  WINCH. 

(Supreme  Court  of  Vermont.     General  Term. 
March  7.  1894.) 

LlTIKO  OUT  ElOHWAT— VaLIDITT  OP  PbOCBBDIXOS 

— OoiXATBRAi.  Attack. 

1.  Want  of  notice  of  a  hearing  by  tbe 
board  of  selectmen  as  to  the  necessity  of  a 
highway  is  waived  by  one's  appeaianoe  at  the 
hearing. 

2.  In  trespass  quare  clansnm  against  a 
selectman  for  entering  on  land  to  lay  oat  a 
highway,  plaintiff  cannot  oompl^n  that  his 
land  damages  were  not  asseasea. 

3.  The  description  in  proceedings  to  lay  oot 
a  highway  is  sufficient  if,  by  following  the 
courses  and  distances  indicated,  its  location  can 
be  aacertained. 

4.  The  failure  of  the  selectmen  in  laying 
ont  a  highway  to  give  notice  to  the  owner  to  re- 
move his  buildings,  fences,  timber,  and  treea,  as 
required  by  Gen.  St  1802,  c.  24,  i  26,  doea  not 
affect  the  validity  of  their  acts. 

5.  A  highway  may  be  laid  out  connecting 
with  a  preacriptive  way  over  the  land  of  an- 
other. 


Exceptions  from  Washington  county  court; 
Taft  Judge. 

Trespass  quare  dausum  by  J.  S.  Robinson 
against  O.  M.  Wincb.  Judgment  for  defend- 
ant, and  plaintiff  excepts.  Bxceptioos  over- 
ruled. 

Geo.  W.  Wing,  for  plaintiff.  John  W.  Gor- 
don and  Barney  &  Hoar,  for  defendant 

START,  J.  Tlie  defendant,  as  one  of  Ot» 
board  of  selectmen  of  the  town  of  Barre,  en- 
tered upon  the  plaintifTs  land  for  the  pm^ 
pose  of  laying  out  a  highway.  The  selectmen 
laid  out  a  highway  over  the  plalntUTs  land, 
and  the  defendant  subsequeatly  eaUxeA  upon 
the  land  over  which  the  highway  was  laid, 
and  built  the  highway.  It  does  not  afflrmsr 
Uvely  appear  that  the  selectmen  notified  the 
plaintiff  of  tbe  time  when  or  tbe  place  where 
they  would  hear  him  upon  the  question  of 
whether  the  public  good  or  convenience  of  in- 
dividuals required  such  highway;  but  it  doea 
appear  from  the  record  that  th^  beard  "all 
parties  interested,  as  the  law  requires."  The 
plaintiff  was  an  interested  party,  and  it  sufll 
dentiy  appears  from  tbe  record  that  be  was 
heard  nimn  this  question,  and  it  does  not  ap- 
pear that  he  made  any  objection  on  account 
of  the  lns«ifflclency  of  the  notice.  By  thna 
appearing  and  being  beard,  be  waived  any 
objection  he  might  have  taken  on  account 
of  the  insufflciency  or  want  of  notica  Brock 
T.  Bamet  57  Vt  172. 

It  does  not  appear  from  the  record  that  the 
plaintiff  was  heard  upon  tbe  assessment  of 
his  land  damages,  or  that  he  was  notified  ef 
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the  time  and  place  of  bearing  clslms  for  dam- 
ages. For  tMB  omission  of  the  selectmen  the 
plaintiff  cannot  attack  their  doings  In  this 
collateral  manner.  State  y.  Vernon,  26  Vt 
244;  Haynes  ▼.  Laaseli,  29  Vt  157.  He  has 
hlB  remedy  uniee  R.  L.  {  2932.  In  Slicer  t. 
Hyde  Pai^,  S8  Vt  481,  it  is  held  that  a  mort- 
gagee of  land,  over  which  a  highway  is  laid 
out  without  notice  to  him,  has,  under  this 
section,  ample  remedy  for  the  enforcement 
of  bis  rights. 

It  Is  claimed  that  the  record  of  the  lay- 
ing oat  of  the  highway  Is  defective,  in  that 
no  permanent  monuments  are  established  at 
either  end.  The  highway  commences  at  the 
northerly  end  of  the  highway,  or  pent  road, 
leading  past  the  dwelling  house  of  J.  S.  Rob- 
inson at  a  point  near  where  there  was  for- 
merly a  starch  factory,  the  pent  road  being 
described  in  volume  2,  p.  216,  of  the  Town 
Records  of  Barre.  The  point  of  commence- 
ment is  thus  fixed  with  sufficient  certainty, 
and  by  following  the  courses  and  distances 
Indicated  In  the  record  to  the  land  of  Henry 
Upton  the  other  terminus  is  ascertained  with 
certainty.  The  court  below  found  the  survey 
and  record  sufflcient,  and  we  think  there  is 
not  such  uncertainty  in  the  records  in  this 
respect  as  ought  to  render  the  doings  of  the 
selectmen  void  Kidder  v.  Jennlson,  21  Vt 
10& 

The  omission  of  the  selectmen  to  fix  a  time 
In  which  tbe  plalntlfC  should  remove  tals 
wood,  fences,  etc.,  as  Is  provided  la  R.  Lk  I 
2926,  did  not  affect  the  valldily  of  their  acts 
In  laying  out  the  highway.  Kidder  v.  Jennl- 
son,  supra. 

Tbe  selectmen  did  not  make  and  file  in  the 
towu  clerk's  office  a  certificate  that  the  high- 
way was  open  for  travel  until  after  this  suit 
was  brought  The  claimed  trespasses  were 
committed  by  going  upon  the  plaintiff's  land 
(or  the  purpose  of  laying  out  the  highway 
and  building  the  same,  and  these  acts  neces- 
sarily preceded  the  making  and  filing  of  the 
certiflcate.  The  selectmen  could  not  proi)erly 
make  this  certiflcate  until  the  highway  was 
worked  and  ready  for  travel.  R.  £>.  |  2829; 
Patchin  ▼.  DooUttlef  3  Vt  467.  It  does  not 
appear  that  the  highway  was,  worked  and 
ready  tor  travel,  so  that  the  selectmen  could 
have  filed  their  certificate  earlier  than  they 
did;  and  we  cannot  say  that  the  certificate 
was  not  seasonably  filed. 

It  is  objected  that  this  is  not  a  public  high- 
way, because  It  does  not  connect  with  a  pub- 
lic way.  Tbe  highway  connects  with  Henry 
Cpton's  prescriptive  way  over  the  plaintifTs 
land,  and  appears  to  have  been  laid  out  for 
Upton's  benefit  The  case  of  Brock  v.  Bar- 
net,  supra,  is  sufficient  authority  for  holding 
that  the  highway  thus  laid  out  Is  a  public 
way.  In  that  case  tbe  highway  was  laid  out 
for  the  special  benefit  of  one  Carrick,  and 
stopped  at  his  farm  line,  64  rods  from  bis 
farm  buildings;  and  It  was  held  to  be  a  pub- 
lic way.   Judgment  afilrmed. 


(M  vt  UQ 
LEONARD   T.    VILLAOB    OF   RUTLAND. 
(Supreme  Court  of  Vermont    Rutland.    Marcb 
7,  1884.) 

DsraiTATIOV  OV  WaTSB  RioBTS— D^KAftSS— Xvi- 
DSNCB. 

1.  Laws  1882,  No.  201,  H  39,  42,  empow- 
ered the  village  of  Rutland,  in  order  to  in- 
crease its  water  supply,  to  appropriate  such  war 
ter  courBes  as  were  necessary  within  certain 
limits,  and  provided  for  the  payment  of  dam- 
aeea  to  persons  injured  by  such  appropriation. 
HM,  that  the  measure  of  damages  tor  the  tak- 
ing of  water  from  a  stream  which  supplied  pow- 
er for  plaintiffs  mill  was  the  value  of  the 
right  to  the  amount  of  water  that  could  be 
taken  through  the  pipe  the  village  t<ut  in  for 
that  purpose,  and  not  what  actually  was  being 
taken  at  the  time  of  the  recovery. 

2.  In  an  action  agninst  a  village  for  the 
appropriation  of  water  which  supplied  power 
for  plaintifTs  mill,  it  is  proper  to  show  the  cost 
of  steam  i>ower  required  to  replace  tbe  water 
power  lost  by  defendant's  diversion  of  the  wa- 
ter. 

Exceptions  from  Rutland  county  court;  Ty- 
ler, Judge. 

Petition  by  Willard  0.  Leonard  for  the  as- 
sessment of  damages  for  tbe  taking  of  water 
by  the  village  of  Rutland.  Judgment  pro 
forma  for  defendant,  and  petitioner  excepts. 
Exceptions  sustained. 

Prior  to  1891  the  village  of  Rutland  had 
derived  its  water  supply  for  the  most  part 
from  the  Mendon  branch  of  East  creek,  in 
the  town  of  Rutland.  This  supply  had  be- 
come insufficient,  and,  for  the  purpose  of  in- 
creasing it.  In  the  summer  of  1891  the  village 
constructed  a  reservoir.  Into  which  it  con- 
ducted tbe  water  from  the  aforesaid  Mendon 
branch  by  means  of  a  canal,  and  from  which 
it  carried  it  by  means  of  a  main,  diminishing 
from  24  Inches  to  12  inches  in  diametw,  into 
a  distributing  reservoir  near  the  village. 
The  petitioner  was  the  owner  of  mills,  op- 
erated by  water  power,  situated  upon  East 
creek  below  the  point  where  the  water  was 
thus  taken  out,  and  bis  alleged  damages 
were  that  he  was  deprived  of  the  use  of  the 
water  for  the  operation  of  bis  mills.  The 
reservoir  and.  canal  were  so  constructed  that 
what  water  did  not  run  through  the  main  re- 
turned to  the  stream  above  the  petitioner's 
mills.  The  commissioners  found  that  the  pe- 
titioner was  thus  damaged:  that,  if  the  vil- 
lage took  all  the  water  which  could  run 
through  its  main,  his  damages  would  amount 
to  $2,500;  but  that  the  village  was  not  then 
using  this  amount  of  water,  and  in  all  prob- 
ability woidd  not  in  the  future;  and  that  uit- 
on  this  basis  the  damages  were  12,000. 

Geo.  E.  Lawrence,  for  petitioner.  J.  O. 
Baker  and  O.  H.  Joyce,  for  defendant. 

TYLER,  J.  This  is  a  petition  brought  to 
recover  damages  under  the  charter  of  the  vil- 
lage of  Rutland  for  the  taking  of  water  from 
a  stream  i^on  whlcb  the  petitioner's  mills 
are  situated. 

Section  SOatKo.  204,  Laws  1882,  is  as.fol- 
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lows:  "The  village  of  Rutland  In  Its  corpo- 
rate capaxdty  Is  hereby  authorized  and  em- 
powered to  Increase,  enlarge  and  improve  its 
water  soorces,  water  rights  and  aqueducts, 
with  a  view  of  providing  an  Increased  sup- 
ply of  pure  water  for  public  and  private  uses 
in  said  village;  and  for  that  purpose  it  may 
take  and  hold,  by  purchase  or  otherwise, 
such  ponds,  springs,  streams,  water  courses, 
and  the  waters  thereof,  within  the  limits  of 
the  towns  of  Rutland,  Chittenden  and  Men- 
don,  in  the  county  of  Rutland,  In  this  state, 
and  such  lands  under  and  around  the  same 
as  may  be  necessary  for  the  purposes  afore- 
said." The  only  reasonable  construction  of 
the  above  section  Is  that  the  village  was  au- 
thorized to  take  ponds,  streams,  water  sour- 
ces, and  their  waters,  or  such  portions  of 
th^  waters  as  might  be  necessary,  etc.  Sec- 
tion 42  provides  that  the  village  shall  be  lia- 
ble to  pay  all  damages  that  shall  be  sus- 
tained by  persons  in  their  property  by  such 
taking  of  water.  The  petitioner  did  not  own 
the  wattr  of  the  stream  In  the  sense  that 
he  might  have  owned  the  land  around  a 
spring.  The  specific  water  as  it  flowed  along 
was  not  his  property.  His  property  in  the 
stream  consisted  of  a  right  to  use  its  power 
for  tbe  propelling  of  his  mills  as  It  passed 
along  In  its  natural  current.  It  was  a  prop- 
erty that  he  had  a  right  to  compensation  for 
when  the  water  was  diverted  from  Its  nat- 
ural course  for  public  purposes,  the  same  as 
If  a  spring  of  water,  and  the  land  around  it, 
had  been  taken  in  the  exercise  of  the  right 
of  eminent  domain.  There  can  be  no  doubt 
that  It  was  the  design  of  the  legislature  in 
enacting  this  section  to  recognize  this  kind 
of  property,  and  to  provide  compensation 
when  water  is  taken  in  which  persons  have 
a  right  of  use.  It  is  found  that  in  Decem- 
ber, 1891,  the  defendant,  by  Its  trustees,  con- 
structed a  new  reservoir,  and  conducted  a 
portion  of  the  water  of  the  stream  to  it  by 
means  of  a  canal,  and  that  water  was  con- 
veyed through  a  main  pipe  from  the  reser- 
voir to  the  village.  For  this  diversion  of  the 
water  of  the  stream  the  petitioner  claims 
damages. 

The  defendant's  counsel  contend  that  there 
was  a  taking  of  this  stream  by  the  defend- 
ant in  1882,  or  soon  after  the  passage  of  the 
act,  and  that  no  further  compensation  can 
be  required  for  the  taking  in  question.  But 
it  is  not  found  that  the  entire  stream  was 
ever  taken  by  tbe  defendant  It  does  ap- 
pear that  the  quantity  of  water  which  had 
been  taken  prior  to  1801  was  sufficient  until 
that  time,  when,  by  the  growth  of  the  vil- 
lage, It  became  insufficient,  and  this  addi- 
tional pipe  was  put  In.  No  question  of  ripa- 
rian ownership  is  presented  by  the  report 
In  December,  1891,  the  defendant  took,  with- 
in the  meaning  of  the  statute,  a  certain  quan- 
tity of  water  from  the  stream,  and  deprived 
the  petitioner  of  its  use,  which  use  was  his 
property.     The  only  question  is,  how  mncb 


was  he  damnified  by  such  taking?  The  com- 
missioners have  made  an  alternative  finding 
on  this  subject  The  measure  of  his  dam- 
ages is  the  value  of  the  right  taken  by  tbe 
defendant.  The  right  Is  to  draw  as  much 
water  as  wUl  flow  through  the  main  pipe 
from  the  reservoir.  Tbe  exercise  of  that 
right  will  deprive  the  petitioner  of  the  use  of 
that  quantity  of  water  at  his  mills.  The 
defendant  may  not  draw  water  to  tbe  fuU 
capacity  of  its  main  pipe  for  some  time  tu 
come.  It  may  never  do  so  constantly.  When 
it  does  not,  a  part  of  the  water  will  flow 
frpm  the  reservoli:  badi  into  the  stream,  and 
the  petitioner  will  have  the  use  of  it  Upoii 
this  basis,  the  petitioners'  damages  would  be 
constantly  varying.  If  tbe  damages  are  tu 
be  measured  by  the  amount  of  water  wblcl^ 
tbe  defendant  now  draws  from  the  reservoir, 
and  the  petitioner  is  awarded  the  snoaller 
sum  named  in  tbe  report,  and  the  defendant 
(now  tbe  dty  of  Rutland)  should  hereafter 
require  water  to  the  full  capacity  of  Its  pipe, 
the  petitioner  would  be  without  remedy  for 
tbe  additional  loss  of  water.  He  can  have  but 
one  recovery.  The  damages  must  be  for 
the  future  and  prospective,  as  wdl  as  the 
immediate,  loss  of  the  use  of  tbe  water. 
Bailey  v.  Wobum,  126  Mass.  416,  and  case» 
cited,  are  full  authorities  oir  this  point  If  au- 
thorities are  required  to  supitort  so  plain  a 
proposition. 

There  was  no  error  In  permitting  the  peti- 
tioner to  show  the  cost  of  steam  power  to 
replace  the  power  lost  by  a  diversion  of  the 
water.  It  tended  to  show  the  value  of  the 
water  power,  and  might  properly  be  consid- 
ered. The  pro  forma  Judgment  Is  reversed, 
and  Judgment  for  the  petitioner  for  tbt- 
larger  sum  named  in  the  report 


HINKLEBf  AN  «t  al.  v. 
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PEY  V.  HINKLEMAN  et  aL 

(Court  of  Appeals  of  Maryland.    Mardi  14. 
1894.) 

IMSOLVSHOI — FRRVGBESTIAt.  MoBTOXOB— PbSSBNT 

Loan. 
Under  Act  1800,  c.  364,  prohibitjng  pref- 
erences by  merchiuita,  etc.,  msolveDt  or  con- 
templatin^  insolreucy,  saving  liens  fyt  money 
bona  fide  loaned  and  paid  at  the  time,  it  is  not 
enough  to  avodd  a  mortgage  that  the  mortgagor 
was  insolvent,  if  the  mortgagee  acted  in  good 
faith,  and  presently  paid  him  the  whole  sum 
secured. 

Appeal  from  circuit  court  Anegany  coun- 
ty. 

Petition  by  Hlnkleman,  Jackson  &  Co. 
against  John  T.  Fey,  praying  adjudication  of 
insolvency  against  said  Fey,  and  annulment 
of  a  mortgage.  The  decree  granted  th- 
first  prayer,  but  denied  the  second.  Both 
parties  appeal.    Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, McSHERRY,  FOWLER,  BRISCOE, 
PAGE,  ROBERTS,  and  BOYD,  JJ. 
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J.  W.  S.  Cochrane  and  Ferdinand  Williams, 
for  ^intifla  De  Warren  H.  Reynolds,  for 
defendant 

BOYD,  J.  The  petition  of  the  appellants 
was  filed  in  the  oircuit  court  for  AUegany 
county  aa  October  17,  1S93,  alleging  that  the 
appellee,  Jcdm  T.  Fey,  was  a  merchant  in 
Allegany  county;  that,  although  Indebted  in 
large  sums  of  money,  which  he  was  imable 
to  pay,  and  being  insolvent,  and  in  contem- 
plation of  insolrency,  he  executed  a  mortgage 
on  October  8,  1883,  to  Robert  R.  Henderson, 
on  his  real  and  personal  property  for  the  sum 
of  $3,000;  that  said  mortgage  contains  and 
works  an  imlawful  preference^  and  was  made 
with  the  intent  to  hinder  and  defraud  the 
credltM's  of  sold  Fey,  especially  the  petitl(»- 
era,  and  that  the  mortgage  and  preference 
therein  contained  were  unlawful,  fraudulent, 
and  void.  The  petition  then  diarges  that 
said  Fey  has  committed  an  act  of  insolrcncy, 
contrary  to  the  laws  of  Maryland,  prays  that 
be  may  be  adjudicated  an  insolvent,  and 
that  the  mortgage  may  be  set  aside,  and  de- 
clared null  and  void.  Robert  R.  Henderson 
and  John  T.  Fey  filed  separate  answors  to 
the  petltiMi,  both  of  which  denied  that  Fey 
was  insolvoit,  that  the  mwtgage  w<H-ked  any 
unlawful  preference^  or  that  It  was  made 
with  intent  to  hinder  and  defraud  the  credit- 
CH«  of  Fey.  They  alleged  that  the  nua^t- 
gage  was  given  to  secure  the  sum  of  $3,000 
bona  fide  and  actually  loaned  and  paid  to 
Fey  by  Hend^son  at  the  time  of  the  execu- 
ticm  of  the  mortgage.  The  case  was  tried 
before  the  court,  a  Jury  trial  having  been 
waived.  The  court  adjudicated  Fey  an  in- 
solvent, but  adjudged  the  mortgage  of  Hen- 
derson to  be  bona  fide,  within  the  meaning  of 
thelaw,  declared  it  a  valid  lien,  and  directed 
the  trustees  appointed  to  bold  the  property 
subject  to  the  operation  of  the  mortgage 
The  appeal  of  Fey  from  the  <«der  adjudging 
bim  an  insolvent  having  be«i  dismissed  by 
lilm,  the  sole  questlcm  to  be  disposed  of  is 
whether  the  mtxtgage  is  valid  imder  the  in- 
solvent laws  of  this  state.  The  only  witness 
examined  at  the  trial  of  the  case  was  Bfr. 
Haiderson.  He  testified  that  Fey  tcHd  him 
be  wanted  to  bwrow  the  money  to  pay  debts 
with;  that  he  gave  him  a  statement,  showing 
that  he  had  assets  valued  at  $14,200,  and 
that  hU  UabUlties  were  $6,150;  that  Fey 
"said  he  must  raise  thirteen  hundred  dcdlars 
to  return  to  the  city  money  whldi  he  owed 
It  as  Its  treasurer,  and  that,  if  he  could  get 
three  thousand  dollars  altogether,  he  could 
pay  that,  and  divide  the  balance  among  such 
other  obligations  as  wo'e  pressing  in  such  a 
way  as  to  obtain  entire  relief  imtll  he  could 
collect  his  book  accounts,  and  out  of  them  and 
oat  of  his  business  pay  all  bis  obligations 
Of  every  kind."  Henderson  further  testified 
that  the  mon^  was  loaned  to  Fey  in  good 
faith;  that  he  paid  him  the  $3,000;  that  Fey 
owed  him  nothing  at  the  time  the  loan  was 
made;  that  he  did  not  represent  any  of  the 


creditors  of  Fqt,  and  tliat  none  of  the  money 
loaned  was  paid  to  him  (Henderson)  toe  any 
purpose  whatever.  In  short,  the  uncontra- 
dicted evidence  shows  that  It  was  an  actual 
bona  fide  loan  in  tbe  ordinary  course  of  busi- 
ness. There  is  no  evidence  whatever  to  show 
any  intent  or  attempt  on  the  part  of  Hender- 
son to  hinder,  delay,  or  defraud  the  creditors 
of  Fey,  or  any  of  them,  ae  to  assist  bIm  in 
any  way  to  give  an  undue  preference  to  any 
of  his  creditors.  Nor  does  it  show  that  Sea- 
derson  'knew  that  Fey  was  insolvent,  or  In 
contemplation  of  insolvency,  but,  on  the  c(mi- 
trary,  he  testified  that  be  loaned-  the  money 
in  the  belief  that  Fey  would  be  able  to  pay 
all  his  debts  in  full.  The  act  of  1890  (chap- 
ter 364)  amended  section  14  of  article  47  of 
the  Code  of  Public  General  Laws,  which 
prohibits  prefo'ences  by  merchants  and  oth- 
eea  therein  named,  being  insolvent  or  in  con- 
templation of  Insolvency,  save  certain  wages 
and  salaries  menticwed,  by  adding  the  follow- 
ing proviso:  "That  nothing  in  this  section 
shall  apply  so  as  to  set  aside  or  render  in- 
valid the  lien  of  any  such  Judgment,  mort- 
gage or  other  conveyance  executed  by  the 
debtor,  for  money  bona  fide  loaned  m*  paid 
at  the  time  of  tbe  creatioa  of  such  Judgments, 
mwtgage  or  conveyancev  but  sudi  shall  re- 
main a  valid  and  subsisting  lien,  although 
the  debtor  may  be  i^oceeded  against  or  may 
apply  for  the  benefit  under  this  act"  That 
act  was  passed  for  the  purpose  of  removing 
all  doubt  about  the  validity  of  a  security 
given  by  a  person  of  any  of  the  classes 
named  to  secure  a  bona  fide  loan  made  at 
the  time.  It  is  an  Important  provision,  aa  a 
merchant,  banker,  or  other  person  mentioned 
might  otherwise  be  unable  to  borrow  money 
to  enable  him  to  meet  pressing  demands,  and 
thereby  avert  financial  disaster.  Of  course. 
If  it  WNe  shown  to  a  court  by  satisfactory 
evidence  that  the  lender  of  the  money  was 
colluding  with  an  insolvent  debtor,  or  with 
one  or  more  of  his  creditcws,  to  give  the  lat- 
ter some  i«'eference  pr(^bited  by  law,  the 
loan  would  not  be  bona  fide  within  the  mean- 
ing of  the  statute,  and  the  court  would  not 
hesitate  to  set  aside  such  a  transaction.  But 
there  is  nothing  in  Che  evidence  in  this  case 
to  sustain  a  charge  or  claim  of  that  kind, 
and  the  wder  of  the  coiut  below  declaring 
the  mortgage  to  Robert  R.  Henderson  a  valid 
and  subsisting  lien  must  be  affirmed.  Or- 
der affirmed,  with  costs. 

(7*  Ud.  t) 

HARDY  V.  HARDY  et  al. 

(Court  of  Appeals  of  Maryland.    March  13, 
1894.) 

8>RVICB  o»  Bon— Implied  Promisk  to  Pat— Lim- 
itations— ACKNOWLKDOMKNT  OF  DeBT. 

1.  Wh»'e  a  father,  who  has  need  of  help  on 
his  farm,  induces  a  son,  after  he  has  attained 
majority,  to  wwk  thereon,  and  the  son  remain- 
ed for  years,  rendering  continuous  and  valuable 
services,  a  promise  to  pay  the  reasonable  value 
thereof  may  be  implied. 
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2.  Ad  action  is  taken  out  of  the  statute  by 
an  acknowledgment  of  debt,  which,  though  gen- 
eral in  terms,  sufficiently  points  to  the  particu- 
lar indebtedness. 

Appeal  from  circuit  court,  Montgomery 
sounty,  in  equity^ 

Suit  by  Thomas  O.  Hardy  against  WiUlam 
Cephas  Hardy  and  others.  Decree  for  de- 
fendants.    Complainant  appeals.     Iteversed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, FOWLER,  McSHERRY,  PAGE,  BOYD, 
and  ROBERTS,  JJ. 

H.  W.  Talbott,  Tbo.  Anderson,  and  W. 
Velrs  Bouic,  for  appellant  Jas.  B.  Hender- 
son, for  appellees. 

ROBERTS,  J.  It  appears  from  the  testi- 
mony In  this  cause  that  John  Hardy,  M<mt- 
gom^y  county,  departed  this  life  on  the  13tl) 
of  April,  1888,  Intestate,  possessed  of  personal 
estate^  of  Inconsiderable  value,  and  seised  of 
valuable  real  estate,  situate  in  said  coimty, 
and  In  the  District  of  Columbia.  He  left  8ur> 
viving  him  the  following  children,  his  only 
heirs  at  law:  Thomas  O.  Hardy,  William 
Cephas  Hardy,  Joeepli  F.  Hardy,  Mary  D. 
Hardy,  and  Elizabeth  H.  Smith,  wife  of  An- 
gus W.  Smith.  Letters  of  administration  on 
the  personal  estate  of  the  intestate  were,  by 
the  orphans'  court  of  said  county,  granted  to 
the  appellant,  who  administered  the  trust 
After  he  had  qualified  aa  administrator,  the 
appellant  presented  to  the  orphans'  court  a 
claim  against  the  estate  of  his  father,  the 
intestate,  for  30  years'  services  rendered  him 
on  the  farm,  upon  which  they  both  lived  dur- 
ing the  period  of  such  service,  and  for  $^ 
cash  loaned,  amounting  in  the  aggregate  to 
the  sum  of  ^4,530.  This  account  was  object- 
ed to,  and  never  passed  upon  by  the  orphans' 
court;,  but  it  does  not  certainly  appear  from 
the  testimony  what  disposition,  if  any,  was 
made  of  It  But  iu  any  event,  it  is  wholly 
immaterial,  for  It  is  quite  clear  that  the  per- 
sonal estate  is  wholly  insufficient  to  dis- 
charge so  large  a  claim,  and  scarcely  suffi- 
cient to  pay  the  expenses  of  administration, 
and  the  other  daims  owing  by  the  intestate 
at  the  time  of  his  death,  and  the  personal  es- 
tate having  been  finally  settled  by  the  ap- 
pellant without  paying  any  part  of  his  claim. 

The  controversy  before  us  arises  out  of  the 
biU  of  complaint  ffied  on  the  Slst  of  July, 
1889,  by  the  appellant  against  all  the  other 
children  and  beh:s  at  law  of  John  Hardy, 
for  the  purpose  of  subjecting  the  real  estate 
situate  in  said  county,  of  which  said  intes- 
tate died  seised,  to  the  payment  of  appel- 
lant's claim  for  services  la  working  on  farm, 
etc.,  amounting  to  the  sum  of  $4,504.17,  and 
for  cash  loaned  September,  1886,  the  sum  of 
$30,  aggregating  the  gum  of  $4,534.17,  and 
alleging  the  insufficiency  of  the  personal  es- 
tate to  pay  the  Just  debt  due  and  owing  by 
the  bitestate  at  the  time  of  his  death.  A 
new  claim  is  exhibited  with  the  bill,  the  items 
of  which  are  somewtunt  differently  stated 
from  the  claim  filed  in  the  orphans'  court 


but  the  difference  between  the  two  to  quite 
immaterial.  William  Cephas  Hardy  was  the 
only  heir  who  answered  the  bill,  denying  tlie 
indebtedness  of  his  father  to  the  appellant  In 
any  sum,  and  setting  up  the  bar  of  the  stat- 
ute of  limitations  against  a  recovery  by  the 
plaintiff.  The  appellant's  sister  Elizabeth  H. 
Smith,  and  her  husband,  hare  answered  the 
bill,  admitting  the  allegations  ther^n  con- 
tained, and  consenting  to  a  decree  t(X  the 
sale  of  real  estate  as  therein  prayed.  The 
other  defendants,  Joseph  F.  Hardy  and  wife, 
and  Mary  D.  Hardy,  were  summoned,  but 
failed  to  appear;  and  the  bill,  as  to  them, 
was  taken  pro  confesso.  Then  follows  the 
taking  of  testimony,  which  resulted  in  a  rec- 
ord of  more  than  160  printed  pages,  and  cer- 
tainly twice  the  size  it  should  have  beoi. 
Such  a  record  in  a  case  lilte  this  serves  no 
good  purpose,  but  compels  an  unnecessary  ex- 
penditure of  time  and  money.  Hence  arises, 
in  great  measure,  the  complaint  about  the 
costs  which  parties  are  required  to  pay  in 
this  court  The  testimony  which  the  recwd 
contains  is  undoubtedly  very  conflicting,  and 
somewhat  confusing;  but  we  have  gone 
through  its  entire  length,  and  given  it  thor- 
ough examination  and  careful  consideration. 
It  is  contended  on  behalf  of  the  defendant 
William  0.  Hardy,  who  alone  contests  the 
claim,  that  the  complainant  can  only  recover 
by  showing  an  express  or  implied  understand- 
ing existing  between  him  and  his  father  tliat 
the  work  and  labcn:  which  he  alleges  to  have 
performed  for  his  father  were  to  be  charged 
for,  and  to  be  met  by  payment  and  that 
there  is  no  evidence  In  the  cause  showing 
such  an  agreement 

The  first  inquiry  which  naturally  arises  here 
Is  one  of  primary  importance,  and  that  is, 
did  the  appellant  render  the  services  for 
which  he  now  claims  payment?  The  testi- 
mony of  Ills  two  sisters  and  his  brother 
Frank— all  testifying  against  their  own  in- 
terest and  being  persons  who  were  more  £b> 
'UlUar  with  the  dally  life  of  their  fatho:,  and 
better  acquainted  with  the  occurrences  and 
circumstances  existing  at  the  home  farm  of  the 
intestate  than  any  one  else  called  to  testify  in 
this  cause— asscirt  that  the  appellant  raidered 
valuable  serylces  to  bis  father,  in  working 
on  the  farm,  and  that  his  claim  is  a  Just  one, 
and  ought  to  be  paid.  Even  William  Cephas 
Hardy,  who  disputes  the  appellant's  claim, 
in  answer  to  the  eleventh  Interrogatory  ta 
chief,  which  reads,  "In  18G3,  when  you  say 
this  money  was  paid  to  Thomas  O.  Hardy, 
and  you  also  state  that  your  father  owed 
it  to  him,  state,  if  yon  can,  for  what  your 
father  owed  him  that  money?"  answered, 
"He  owed  it  to  him  for  his  services,  and  gave 
it  to  him,  I  suppose,  for  that"  The  claim  U 
for  services  rendered  between  September  6, 
1855,  and  April  15,  1888.  We  then  have  the 
admission  of  the  contesting  defendant  that  in 
1863  the  intestate  did  owe  the  appellant  for 
services,  and  paid  him  the  sum  of  $1,000. 
Therefore,  if  it  be  true— and  we  think  the  tes- 
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timony  clearly  establlshea  the  fact— that  the 
appellant  worked,  with  intermissions  varying 
as  to  time,  .for  his  father's  farm  from  1866 
to  1863,  the  year  in  which  Ceplias  Hardy  says 
his  father  paid  appellant  the  sum  of  $1,000 
for  services  which  be  bad  rendered,  it  would 
be  but  a  reastmable  inference  that  if  after 
the  iM>pellant  left  him,  in  1863,  and  shortly 
thereafter,  at  his  father's  regaest,  he  returned, 
and  continued  to  perform  service  of  like  char- 
acter with  that  which  he  had  rendered  prior 
to  the  year  1863,  the  service  was  not  gratui- 
tous, but  was  rendered  with  the  implied  un- 
derstanding that  a  charge  was  to  be  made, 
and  proper  compensation  was  to  follow.  It 
la  a  fact  well  estaUlshed  by  the  testimony 
that  the  appellant  did  a  great  deal  more 
labor,  and  Improved  the  place  more,  than 
any  of  the  other  children;  and  it  also  appears 
that  oa  various  occasions  he  made  arrange- 
moftts  with  his  other  sons  to  pay  them  for 
work  and  labor  to  be  performed  by  them  on 
the  farm,  and  agreed  up<Mi  the  amount  of  the 
'Compensation;  and  time  and  again  has  the 
intestate  promised  to  pay  the  appellant  for 
his  services,  commending  him  in  the  highest 
terms  for  what  he  had  done,  and  promising 
mm  that  he  should  be  compensated.  Wltb> 
In  a  few  weeks  of  his  death,  when  the 
shadows  were  lengthening  in  his  life,  when 
he  was  about  to  die  intestate,  when  he  knew 
that  he  had  made  no  provision  for  a  faith- 
ful son,  he  then,  said  that  he  should  b6  paid 
for  his  labor.  We  have  foimd  no  difficulty 
In  ascertaining  from  a  decided  preponderance 
of  the  proof  that  the  appellant  baa  per- 
formed, during  the  period  named,' importaat 
services  to  this  father. 

The  next  question  which  we  must  now 
consider  is  one  that.  In  most  cases  of  this 
character,  presents  some  difficulty.  It  is  bat 
natural  that  children,  after  they  have  at- 
tained their  majority,  should  oftentimes  And 
the  homes  of  their  childhood  a  refuge  in  ill 
health;  and  often,  after  misfortune  has 
overtaken  them,  recollections  of  home  and 
Its  surroundings  become  too  strtmg  to  resist 
When  such  Is  the  case,  while  they  may  assist 
in  the  performance  of  duties  connected  with 
the  home,  yet,  if  such  duties  are  discharged 
without  an  express  or  Implied  understanding 
that  they  are  to  be  charged  for,  and  met  by 
payment,  there  can  be,  and  there  should  be, 
no  recovery.  To  maintain  a  different  rule 
could  not  fall  to  result  in  unworthy  strife, 
vicious  litigation,  and  dishonest  schemes. 
But,  ui>on  the  other  hand,  If  a  fathw  who 
is  engaged  In  an  occupation  requiring  help 
and  assistance,  and  in  consequence  of  bad 
bablts,  or  bad  temper,  or  from  any  other 
cause,  is  unable  to  obtain  the  same,  or  if, 
from  any  other  reason,  be  Induces  a  son, 
after  he  has  attained  his  majority,  to  remain 
at  home,  to  discbarge  continuous  labor,  and 
valuable  service,  would  it  be  in  accordance 
with  well-recognized  principles  of  Justice  and 
fair  dealing  that  the  best  part  of  his  life 
should  be  thus  occupied,  and  yet  be  receive  no 


compensatlooT  niere  can  be  no  valid  rea- 
son why  contracts  of  this  character  should 
not  be  Just  as  binding  between  fatha-  and 
son  as  between  other  parties,  save  only  that 
greater  particularity  is  required  In  establish- 
ing the  same.  But  care  should  always  be 
observed  lest  undue  Importance  be  permitted 
to  attach  to  the  rdationshlp  existing  be- 
tween the  parties;  otherwise,  great  Injustice 
may  be  done.  This  court  has  heretofore,  in 
Bantz  V.  Bantz,  62  Md.  683,  and  in  other 
cases,  been  called  upon  to  examine  the  law 
api^caUe  to  cases  of  this  character,  and 
has  determined  the  same  in  such  manner  as 
to  leave  no  doubt  as  to  the  doctrine  which 
should  contr<4  in  this  case.  In  Bantz's  Case 
this  court  held:  "That  If,  under  all  the 
drcnmstances  of  the  case,  the  services  were 
of  such  a  character  as  to  lead  to  a  rea- 
sonable belief  that  it  was  the  understanding 
of  'the  parties  that  pecuniary  compensation 
should  be  made  for  them,  then  they  .might 
find  an  Implied  promise  and  quantum  meruit" 
The  cases  of  Lee  v.  Lee,  6  Gill  &  J.  316,  and 
Stockett  V.  Jones,  10  GUI  &  J.  276,  proceed 
upon  the  same  principle.  In  order  to  Justify 
a  claim  for  services  being  allowed  against 
a  decedent  there  must  have  been  a  design, 
at  the  time  of  the  rendition,  to  charge,  and 
an  expectation  on  the  part  of  the  recipient 
to  pay,  for  the  services.  The  services  must 
have  been  of  such  character,  and  rendered 
under  such  circumstances,  as  to  fairly  imply 
an  understanding  of  payment,  and  a  promise 
to  pay.  Tbnre  must  have  been  an  express 
or  implied  imderstanding  between  the  par- 
ties that  a  charge  for  the  services  was  to 
be  made,  and  to  be  met  by  payment 

In  this  case,  after  careful  ccmsldwatioD  of 
all  the  evidence,  we  have  found  no  difficulty 
in  reaching  the  conclusion  that  there  is  am- 
ple proof  to  Justify  the  finding  of  an  implied 
understanding  between  the  father  and  the 
son  that  the  services  rendered  were  to  be 
charged  for,  and  met  by  paymettt  There  is 
certainly  great  force  in  the  fact  that  all  the 
defendants,  save  one,  have  testified  in  this 
cause  against  their  own  Interests,  maintain- 
ing that  the  appellant  performed  the  services 
for  which  he  is  seeking  compensation,  that 
his  claim  is  Just  and  right,  and  that  he  is 
entitled  to  a  reasonable  compensation  for  his 
work  and  labor.  We  think  the  testimony 
demonstrates  that  the  charge  which  the  ap- 
pellant has  made  cannot  be  fairly  consid- 
ered to  be  unreasonaUe  or  excessive.  The 
charge  of  $30  for  money  loaned  is  also 
dearly  established.  But,  from  a  careful  con- 
sideration of  all  the  proof,  we  do  not  think 
the  appelant  ought  to  be  allowed  interest 
There  are  statements  In  the  testimony 
which  show  that  the  Intestate,  from  time  to 
time,  paid  the  appellant  small  sums  of  money, 
for  which  no  credit  has  been  given;  and, 
in  consequence  ot  the  claim  having  been  al- 
lowed to  continue  so  long  without  an  account- 
ing or  settlement  we  think  no  Interest 
should  be  allowed.    We  do  aot  think  the 
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testimony  of  Cephas  Hardy  safficimt  to  es- 
tablish a  credit  against  the  plaintiff's  claim, 
because  of  the  direct  denial  of  other  witness- 
es, who  were,  according  to  his  recollection, 
present  at  the  time  of  the  payment  and  con- 
versation; otherwise,  his  admission  as  to  the 
understanding  between  the  appellant  and  his 
father,  made  against  interest,  will  prevail. 

The  plea  of  limitations  interposed  in  this 
cause  cannot  prevail,  for  the  reason  that  the 
acknowledgments  of  the  intestate,  made 
wltliln  three  years  of  the  filing  of  the  bill, 
are  explicit  and  direct  He  has  repeatedly 
acknowledged  bis  Indebtedness  to  the  ai^el- 
lant,  and  promised  to  pay  the  same;  and 
while  these  acknowledgments  may  have  been 
very  general  in  terms,  yet,  when  they  suffl- 
denOy  point  to  the  particular  indebtedness, 
they  will  be  deemed  adequate  to  remove  the 
bar  of  the  statute.  The  principle  is  well  settled 
In  this  state  that  when  a  debt  is  admitted  to 
be  due  the  law  raises,  by  implication,  a  prom- 
ise to  pay  it  It  is  therefore  immaterial  wheth- 
er the  promise  be  made  In  express  terms, 
or  be  deduced  from  an  acknowledgment,  as 
a  legal  implication.  In  either  case  the  effect 
Is  the  removal  of  the  bar  of  the  statute,  and 
the  restoraticxi  of  the  remedy  upon  the  orig- 
inal demand.  BUicott  v.  Nichols,  7  GIU,  06; 
Guy  V.  Tams,  6  Gill,  82;  Peterson's  Ex'rs 
V.  ElUcott,  9  Md.  52;  Shipley  v.  Shilling,  66 
Md.  663,  8  AtL  365. 

We  think  the  claim  of  the  appellant  should 
have  been  allowed,  but,  for  'the  reasons 
stated,  without  Interest  It  follows  from 
what  we  have  said  that  the  decree  passed 
by  the-  court  below  should  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accot^danoe  with  this  opinion.  Decree  re- 
versed, and  cause  remanded.  Costs  to  be 
paid  out  of  the  proceeds  of  sales. 
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JOHNSON  V.  SAFE-DEPOSIT    &   TRUST 
CO.  OP  BALTIMORE  et  al. 
(Court  of  Appeals  of  Maryland.    March  13, 
1894.) 
Wii.i«— Con  bthuotion. 
Testator  gave  the  residue  of  his  proper- 
ty to  trustees  in  fee  to  hold  "for  the  uses  here- 
inafter mentioned,"  w  sell   the  same  and  hold 
the  proceeds  for  the  "same  uses;"    "that  is  to 
say,  that  until  they   shall  sell  the  same  they 
shall  hold  and  pay  the  rents    «    •    *    thereof 
equally  to  and  fw"   the  use  of  c^ain  of  his 
daughters.     Held  that,  as  the  equitable  estate 
of  the  daughters  was  equal  in  duration  to  the 
trustees'  legal  estate,  and  as  the  devise  of  the 
rents  to  them  carried  an  absolute  equitable  in- 
terest, it  also  vested  in  them  an  absolute  equi- 
table interest  in  the  proceeds  of  the  property 
after  sale. 

Appeal  from  circuit  court  of  Baltimore  city; 
J.  Upsher  D«ini8,  Judge. 

Bill  by  the  Safe-Deposit  &  Trust  Company 
of  Baltimore,  trustee  tmder  the  will  of  Rever- 
dy  Johnson,  deceased,  for  a  construction  of 
the  wlU.  E'rom  a  decree  deciding  the  In- 
terests of  the  devisees,  Louia  E.  Johnson,  a 
devisee,  appeals.    Affirmed. 


Argued  before  ROBINSON,  C.  J.,  an.l 
BRISCOE,  BRYAN,  ROBERTS,  BOYD,  and 
McSHERRY.  JJ. 

Thos.  Hughes,  for  appellant  Chailt« 
Marshall,  0.  J.  M.  Gwlnn,  Reverdy  Johnson, 
and  Charles  O.  Kerr,  for  appellees. 

McSE(ERRY,  J.  We  have  before  us  for 
construction  the  will  of  the  late  Mr.  Reverdy 
Johnson,  who  in  his  day  was  one  of  the 
ablest  and  most  distinguished  lawyers  of 
this  country.  The  will  was  dictated,  but 
not  penned  by  him,  because  his  falUn^  eye- 
sight prevented  him  from  writing  It  with  his 
own  hand.  He  was  perfectly  familiar  with 
the  rules  of  law  relating  to  testamentary 
dispositions,  thoroughly  master  of  the  legal 
principles  governing  the  tnterpretation  of 
wills,  and  fully  acquainted  with  the  valne 
and  significance  of  the  words  and  phrases 
which  he  employed  to  express  his  wishes 
and  intentions.  Notwithstanding  this,  we 
are  met  by  the  startling  contentioa  <n  the 
part  of  the  appellant  that  a  proper  ooo- 
struction  of  the  whole  instrument  leads  to  a 
partial  intestacy  as  to  the  proceeds  of  the 
sale  of  certain  real  estate  referred  to  In  the 
fifth  clause  of  the  wllL  That  Mr.  Johnson 
did  not  Intend  to  die  Intestate  as  to  any  of 
his  property,  or  as  to  the  proceeds  of  the 
sale  of  any  of  it,  is  too  obvious,  we  think, 
to  admit  of  even  a  momentary  doubt  The 
mere  fact  of  his  having  made  a  will  furnish- 
es in  its^  a  strong  presumption  that  he  had 
no  such  Intention.  And  when  the  whole 
context  of  the  will  dtsdoses  by  all  Its  inter- 
dependent and  harmonious  provisions  an  en- 
tirely opposite  design,  courts  will,  or  ought  to, 
"struggle  against  an  intestacy  which  can  only 
ar4se  as  the  result  of  a  forced  and  unnatural 
construction."  Booth  v.  Booth,  4  Ves.  408. 
Bearing  in  mind  the  cardinal  rule  that  the 
testator's  Intention  as  gathered  from  the 
four  comers  of  the  instrument  must  prevail, 
and  must  be  given  full  effect  unless  that  in- 
tention violates  some  settled  legal  principle, 
and  recognizing  the  established  doctrine  that 
when  the  residue  is  given  every  presumption 
Is  to  be  made  that  no  intestacy  was  de- 
signed (Philipps  V.  Cbamberlalne,  4  Ves.  51), 
we  find  no  difficulty  In  reaching  the  con- 
cluslmi  that  the  position  assumed  by  the 
appellant  Is  wholly  untenable.  When  Mr. 
Johnson  died  he  was  a  widower,  and  he  left 
surviving  him  four  scms  and  seven  dau^- 
ters.  By  'the  first  clause  of  his  will  he  gave 
In  fee  simple  to  his  son  Bowie  JohnsoD  a 
farm  in  Alleghany  county.  By  the  second 
dause  he  gave  to  his  son  Edward  C,  in  fe^ 
simple,  a  dwelling  bouse  and  50  acres  of 
land  contiguous  thereto.  By  the  third  clanno 
he  gave  to  his  daughter  Mra  Gnlnn,  in  fee 
simple,  a  cottage  and  40  acres  of  land  ad- 
jacent thereto.  Both  of  these  devises  were 
carved  out  of  the  testator's  farm,  situated 
In  Baltimore  county.  By  the  .fourth  clan.«e 
be   gave    the   rest   and   remainder   of    hU 
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«ald  form  to  trnstees,  in  trust  to  cause  tbe 
same  to  be  divided  into  five  parts  of  equal 
valuft,  and  to  convey  in  fee  simple  one  of 
sndi  parts  to  eadi  of  his  five  daughters, 
Mrs.  Morris,  Mrs.  Dalngerfleld,  Mrs.  RIdgley, 
Mrs.  Lewis,  and  Mrs.  Kerr.  The  fifth  clause, 
which  is  the  one  that  gives  rise  to  tbe  pend- 
ing controversy,  will  be  quoted  later  on. 
By  the  sixth,  seventh,  and  ninth  clauses  he 
'directed  his  trustees,  out  of  the  proceeds  of 
the  sales  of  any  portion  of  the  real  estate 
mentloQed  in  tbe  fifth  dause,  to  invest 
several  sums  of  money  for  the  purposes 
specified  by  blm,  but  they  need  not  now  be 
alluded  to.  After  bequeathing  certain  por- 
traits and  a  watch  to  his  son  Beverdy,  he 
declared  in  the  elevoith  clause:  "I  do  not 
give  my  said  son  anything  more  than  is  con- 
tained in  tills  will,  because  he  has  an  estate 
amply  sufficient  for  all  his  wants."  By  the 
tenth  clause  he  directed  his  trustees  to  have 
a  copy  of  his  portrait  for  his  daughter  Mrs. 
Travers,  who,  being  amply  provided  for  by 
her  husband,  was  not  made  a  devisee  or 
legatee  under  the  will.  The  property  de- 
vised by  the  fifth  clause  consisted  of  a  house 
and  lot  <M  the  comer  of  Fayette  and  Calvert 
streets  in  Baltimore  City,  and  an  unproduc- 
tive lot  at  Locust  Point  Tbe  Anne  Arundel 
prc^erty  mentioned  in  this  clause 'had  been 
sold  by  the  testator  many  years  before.  Some 
1.5  years  after  the  death  of  Mr.  Johnson  the 
Fayette  street  property  was  acquired  by  the 
mayor  and  city  council  of  Baltimore  for  the 
purpose  of  widening  that  street,  and  the 
amount  of  damages  or  purchase  money 
awarded  to  the  trustees  was  fixed  at  $100, 
041.66,  which  sum  was  paid  over  to  the  Safe- 
Deposit  &  Trust  Company,  which  had  in 
the  mean  time,  at  the  request  and  upon  the 
petition  of  Messrs.  Reverdy  Johnson  and 
Charles  O.  Kerr,  the  surviving  trustees  un- 
der the  will,  been  appointed  trustee  in  thdr 
place  and  stead.  Out  of  this  sum  of  money 
the  Safe-Deposit  &  Trust  Company,  as  trus- 
tee, after  deducting  some  expenses,  paid  ofF 
certain  liens  on  the  Fayette  street  property, 
leaving  in  its  hands  the  sum  of  atK>ut  $130, 
000.  After  an  investment  of  so  much  of  the 
amounts  bequeathed  by  the  sixth,  seventh, 
and  ninth  clauses  as  had  not  already  been 
paid  out  by  the  former  trustees,  there  will 
remain  the  sum  of  one  hundred  and  odd 
tbonsand  dollars,  which  the  appellant  claims 
has  not  been  disposed  of  by  the  testator, 
and  as  to  which  it  is  insisted  he  died  in- 
testate. Whether  this  be  so  or  not  is  the 
leading  question  in  the  case,  and  its  solution 
depends  upon  the  meaning  of  the  fifth  clause, 
viewed  as  an  integral  part  of,  and  taken  in 
connection  with  the  scheme  of,  the  whole  in- 
stroment  The  fifth  dause  is  in  these 
words:  "I  devise  aU  the  rest  and  residue 
of  my  real  and  personal  estate  in  the  dty 
of  Baltimore  and  in  Anne  Arundel  county, 
except  as  hereinafter  provided,  to  my  said 
trustees,  in  fee  simple,  in  trust  that  they 


may  hold  the  same  to  and  for  the  uses  h«ts 
inafter  menticMied,  or  sdl  the  same,  or  any 
part  thereof,  and  bold  the  proceeds  thereof 
to  and  for  the  same  uses;  that  is  to  say, 
that  until  they  shall  sell  the  same  they  shall 
hold  and  pay  the  rents  and  profits  thereof 
equally  to  and  for  the  use  and  benefit  of 
my  said  daughters,  Mary  Morris,  Eliza  Daln- 
gerfleld, Camilla  Ridgley,  Emily  Lewis,  and 
Bnia  Kerr,  free  from  the  debts  or  obligations 
of  their  respective  husbands."  It  is  obvious 
from  this  language  that  the  equitable  estate 
vested  under  this  clause  in  the  daughters 
named  as  cestuis  que  trustent  is  coextensive 
with  the  fee-simple  estate  in  the  realty  and 
the  absolute  estate  in  the  personalty  and  the 
like  estate  in  the  proceeds  of  the  sale  of 
realty  and  personal^  vested  in  the  trustees. 
3  Jarm.  Wills,  28;  Challenger  v.  Shepherd, 
8  Term  R.  597;  Moore  v.  Cleghom,  10  Beav. 
423;  Yarrow  v.  Knightly,  8  Oh.  Div,  738; 
Knight  V.  Selby,  3  Man.  &  O.  92.  But,  apart 
from  this,  the  devise  of  the  rents  and  profits 
to  the  daughters  was  sufficient  to  vest  in 
them  an  equitable  fee  in  the  rest  and  residue, 
and  also  an  abscdute  equitable  estate  in  the 
proceeds  of  the  sale  of  that  rest  and  residue, 
as  tenants  in  common,  tat  sudi  was  the 
manifest  Intention  of  tbe  testator;  and 
there  is  neither  a  limitation  over  nor  an  ex- 
pression of  any  kind .  to  denote  a  contrary 
or  a  different  purpose.  2  Jarm.  Wills,  408, 
and  notes;  Watkins  v.  Weston,  32  Beav. 
238;  Cooke  v.  Husbands,  11  Md.  492;  Oas- 
silly  V.  M^er,  4  Md.  1;  Drusadow  v.  Wilde, 
63  Pa.  St  170. 

Now,  this  clause  directs  the  truatees  to 
bold  the  rest  and  residue  of  the  whole  real 
and  personal  estate  in  Baltimore,  except  cer- 
tain bequests,  to  which  no  reference  ueed  be 
made,  to  and  for  the  uses  thereinafter  men- 
tioned; and  It  further  explicitly  dbrects  them 
to  hold  the  proceeds  of  the  sale  thereof  to 
and  for  the  same  uses;  that  is  to  say,  to 
and  for  the  identical  uses  declared  In  tbe 
same  clause  in  respect  of  the  rest  and  res- 
idue of  tbe  real  and  p^sonal  estate  be- 
fore a  sale  thereof.  But  they  are  directed 
to  hold  and  pay  the  rents  and  profits  of  the 
rest  and  residue  of  the  real  and  personal  es- 
tate in  Baltimore  before  a  sale  equally  to 
and  for  the  \ise  and  benefit  of  tbe  daughters, 
and,  as  the  trustees  are  to  hold  the  proceeds 
of  a  sale  to  and  for  the  same  uses,  they 
must  neceesarlly  hold  them  to  and  for  the 
use  and  benefit  of  the  same  daughters,  pre- 
cisely as  they  held  the  propw'ty  Itself  before 
a  sale.  Consequently,  as  the  equitable  estate 
of  the  daughters  was  equal  in  duration  to 
tbe  legal  estate  of  the  trustees,  and  as  the 
devise  of  the  rents  and  profits  to  the  daugh- 
ters carried  an  absolute  equitable  interest, 
it  also  operated  to  vest  in  the  daughters  an 
absolute  equitable  Interest  in  the  proceeds 
after  a  sale,  because  in  no  other  way  could 
the  proceeds  of  a  sale  be  held,  as  tbe  clause 
explicitly  declared  they  should  be,  to  and 
for  the  same  uses  as  tbe  rest  and  residue 
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of  the  real  and  jteeatmal  estate  waa  directed 
to  be  held.  In  fact,  therefore,  the  testa.tor 
dechired  in  express,  unambiguous,  and  apt 
words  that  the  proceeds  of  the  sale  of  any 
part  of  the  rest  and  residue  devised  by  the 
fifth  clause  should  be  held  to  and  for  the 
same  uses  to  and  for  which  he  directed  the 
rest  and  residue  to  be  held  \>efore  a  salu 
thereof;  that  is,  to  and  for  the  use  and 
l>eneflt  of  the  daughters,  free  from  the  debts 
or  obligations  of  their  respective  husbands. 
Hence  there  was  no  failure  or  omission  to 
dispose  of  such  proceeds,  aad  of  course  th^re 
is  no  intestacy  as  to  them,  but,  on  the  con- 
trary, a  clear  and  complete  disposition  of 
them  to  the  trustees  to  and  for  the  use  and 
ben^t  of  the  daughters.  Any  other  conclu- 
sion would  do  open  violence  to  the  testa- 
tor's language,  and  would  utterly  frustrate 
his  purposes.  This  conclusion  is  made  even 
more  apparent.  If  that  be  possible,  when  sub- 
sequent clauses  of  the  will  are  considered. 
We  have  already  alluded  to  the  provisions 
•f  the  teatb  and  eleventh  clauses,  in  the  first 
of  which  the  testator  declares  that  he  makes 
no  devise  to  Mrs.  Travers,.  because  she  is 
amply  provided  for  by  her  husband;  and  In 
the  second  of  which  he  says  he  does  not 
give  his  son  Reverdy  anytliing  more  than 
the  portraits  and  watch,  because  that  son 
has  an  estate  amply  sufficient  for  all  his 
wants.  These  clauses  clearly  indicate  that 
the  testator  did  not  intend  this  daughter  and 
this  son  to  have  any  more  of  his  estate  than 
he  had  spedfled,  and  therefore  that  he  did 
not  contemplate  such  a  contingency  as  a  par- 
tial intestacy.  But  the  ninth  clause  is  even 
more  emphatic  and  significant.  It  declares: 
"Whweas,  I  have  hitherto  advanced  consid- 
erable amounts  In  money  to  my  son  Louis 
B.  Johnson,  and  Jiave  had  the  entire  sup- 
port and  maintenance  of  his  four  children, 
aforesaid,  and  also  provided  for  them  by  this 
will,  I  do  not  think  it  Just  and  proper  to 
give  him  an,  equal  share  of  my  estate  with 
his  brothers  and  sisters.  I  do  nevertheless 
direct  my  said  trustees  to  invest  eight  thou- 
sand dollars  of  the  proceeds  of  the  sale  of 
my  real  estate  aforesaid  in  state  of  Mary- 
land or  city  of  Baltimore  stocli:,  and  to  pay 
over  the  interest  which  may  from'  time  to 
time  accrue  on  such  investments  to  my  said 
son."  Here,  then.  Is  the  most  unequivocal 
manifestation  of  an  intention  that  the  appel- 
lant should  have  no  other  part  or  portion  of 
the  testator's  estate,  and  consequently  an  ab- 
solute exclusion  of  the  hypothesis  that  he  did 
not  design  by  the  language  which  he  em- 
ployed in  the  fifth  clause  to  dispose  of  the 
whole  of  the  jproceeds  of  sales  of  the  rest 
and  residue  of  his  real  and  i)ersonal  property 
in  Baltimore.  It  is  impossible  for  language 
to  make  his  intention  to  dispose  of  the  pro- 
ceeds more  evident  If  this  postulate  that 
he  did  not  design  to  die  intestate  or  par- 
tially intestate  be  accepted,  then  there  Is  no 
escape  from  the  conclusion  that  he  intended 
by  the  fifth  clause  to  make  the  same  dis- 


position of  the  {H-oceeds  of  sale  that  be  con- 
fessedly made  of  the  rest  and  residue  of  the 
real  and  personal  estate  iu  Baltimore  before 
a  sale  thereof  by  the  trustees;  and,  if  this 
was  bis  intention,  the  language  he  used  was 
technically  accurate  to  express  It  This  view 
seems  to  us  to  be  decisive  of  the  case,  and 
dispenses  with  the  necessity  for  further  dis- 
cussion. 

Without  pausing  to  state  the  other  subjects 
covered  by  the  decree  below,  because  they 
were  eithw  not  controverted  in  this  court 
or  else  are  disposed  of  by  what  has  already 
been  said  in  this  opinion,  we  need  only  ob- 
serve that  we  fully  concur  in  the  results 
reached  by  the  learned  Judge  of  the  circuit 
court  and  In  all  particulars  we  will  aflirm 
the  decree  appealed  from,  with  costs.  De- 
cree affirmed,  with  costs. 


(7$  Ifd.  IS?) 

VALENTINE  v.  SEISS. 

(Court  of  Appeals  of  Maryland.    March  14, 

1884.) 

VBIIDOII  Ain>  PUBOBASBB  —  Ukbboordbs  Dbbd— 

Subsequent  Cheditobs— Bona  Fide  Pcbcbaseb 
—Evidence. 

1.  In  a  proceeding  by  a  purchaser  at  sher- 
IfTs  sale  to  set  aside  a  cooveyance  to  defend- 
ant which  was  not  recorded  until  after  sucb 
sale,  evideoce  that  a  witness  talked  with  plain- 
tiff about  the  sale  of  the  land  to  defendant, 
who  was  in  possession,  before  the  sheriff's  sale; 
that  defendant's  purchase  was  oooimoniy  known 
and  the  general  talk  in  the  neighborhood;  that 
he  had  made  valuable  improvemeats  on  the 
land;  and  that  public  notice  was  given  at  the 
trustee's  sale  tliat  he  claimed  an  interest  in  it 
— showed  sufficient  facts  to  put  him  oo  ia- 
Quiry  as  to  defendant's  title. 

2.  An  unrecorded  contract  for  the  sale  of 
land,  made  in  good  faith  for  a  valuable  ccaud- 
eiatioQ,  takes  precedence  at  the.g^ieral  lien  «f 
a  subsequent  judgment 

Appeal  from  circait  court  Frederick  ooon- 
tj,  in  equity;  J<^m  A.  Lynch,  Judge. 

Bill  by  John  F.  Valentine  against  Daniel 
L.  Seiss,  Jr.,  for  the  partition  and  sale  of 
land,  and  to  set  aside  a  conveyance  thereof 
to  defendant  From  an  order  vacating  the 
trustee's  sale,  and  dismissing  the  bill,  plain- 
tiff appeals.     Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and  Mc- 
SHERRY,  BRYAN,  PAGE,  ROBERTS, 
BOYD,  and  BRISCOE,  JJ. 

Robert  Biggs,  for  appellant  Frank  L. 
Stoner,  tac  appellee. 

BRISCOE,  J.  The  appeal  Is  taken  in  this 
case  from  a  decree  setting  aside  a  sale  of 
land  made  by  a  trustee  appointed  by  the 
circuit  court  for  Frederick  county,  and  from 
an  order  dismissing  a  supplemental  bill  filed 
in  the  same  case.  An  agreed  statem  ent  of  facts 
is  incoriKirated  In  the  record,  and  forms  a 
part  of  the  testimony  of  the  case.  It  ap- 
pears that  on  the  10th  of  June,  1889,  Fred- 
erick C.  O.  Seiss,  Barbara 'Ann  V.  Heagey, 
and  Mary  A.  E.  Dotterer  were  ovroers  In  fee 
and  tenants  in  common  of  certain  lands  slt- 
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uate  in  Frederick  count?,  Md.  On  the  10th 
of  June,  18S9,  Mary  A.  B.  Dotterer,  widow, 
by  a  deed  or  release  conveyed  to  Daniel  L. 
SelBS,  Jr.,  all  lier  right,  title,  and  interest  In 
said  land  In  consideration  of  tbe  sum  of 
$1,000,  which  was  paid,  and  the  pnrcliaser 
put  Into  possession.  The  deed  is  signed  by 
tbe  grantor  in  the  presence  of  a  witness, 
but  Is  not  acknowledged  before  an  officer  au- 
thorized to  take  acluiowledgment  of  deeds, 
and  was  not  recorded  until  tbe  14th  day  of 
March,  1893.  Some  time  in  July,  1800,  the 
appellant  obtained  a  judgment  against  Mary 
A.  E.  Dotterer  for  tbe  sum  of  $95.79  on  a 
claim  contracted  subsequent  to  the  date  of 
the  alleged  conveyance  to  Seiss,  which  Judg- 
ment was  duly  recorded  among  the  magis- 
trates' Judgments  in  the  clerk's  office  of  the 
circuit  court  for  Frederick  county.  Shortly 
afterwards,  on  the  29th  of  June,  1892,  a  fieri 
facias  was  issued  on  this  Judgment,  and  the 
interest  of  Mary  A.  E.  Dotterer  was  sold  at 
sherifTs  sale  to  the  appellant,  Valentine,  and 
conveyed  to  him  by  a  duly  executed  and  re- 
corded deed  dated  tbe  12th  of  August,  1892. 
Snbseqnentiy,  on  the  3lBt  of  August,  1892,  a 
bill  was  filed  by  the  plaintiff  for  a  sale  of 
the  whole  property,  and  a  decree  was  ob- 
tained against  the  defendants  for  Its  sale, 
on  the  ground  ttiat  it  was  not  snsceptiUe 
of  partition  without  loss  and  injury  to 
the  parties  interested;  and  on  the  2lBt  of 
April,  1893,  the  property  was  purchased  at 
this  sale  by  the  appelant  in  the  case.  Tbere 
are  three  objections  filed  to  the  ratification 
of  the  sale:  First,  because  the  plaintiff  ac- 
quired no  title  to  the  land  under  tbe  sheriff's 
sale  and  deed;  second,  because  Mrs.  Dot- 
terer had  no  interest  in  the  land  at  the  time 
of  the  rendition  of  the  Judgment  against 
her,  she  having  sold  her  interest  to  Daniel  L. 
Selss,  Jr.;  third,  because  of  inadequacy  of 
price.  There  was  a  supidemental  bill  filed 
on  the  2Ctb  of  June,  1803,  by  tbe  appellant 
against  the  defendants  In  the  origrinal  bill 
and  Daniel  L.  Seiss,  Jr.,  asking  to  have  the 
conveyance  from  Mrs.  Dotterer  to  Daniel 
Selss,  Jr.,  vacated  and  annulled  as  a  cloud 
upon  bis  titie;  and  it  is  alleged  in  this  bill 
tliat  the  purchaser  bad  no  notice  or  knowl- 
edge of  the  paper  purporting  to  be  a  deed 
nntll  after  the  property  bad  l>eea  purchased 
at  the  trustee's  sale.  It  was  ordered  that  all 
farther  proceedings  In  the  case  be  postponed 
until  8  decree  was  obtained  on  said  supple- 
mental bill;  and  this  appeal  Is  from  tbe  or- 
der vacating  tbe  sale  made  by  the  trustee, 
and  dismissing  the  supplemental  bill. 

The  main  question,  then,  upon  this  state 
of  case,  Is,  what  interest  or  titie  to  this  land 
did  the  purchaser  take  at  tbe  sheriff's  sale 
on  August  12,  1892?  And  this  depends  upon 
tbe  validity  of  the  contract  of  sale  of  the 
10th  of  June,  1889.  The  general  principle 
that  a  contract  which  creates  a  specific  lien 
<m  real  property  has  a  superiw  equity  to  the 
general  lien  of  a  subsequent  Judgment  has 
long  since  bee«  settled  by  a  number  of  de- 


cisions and  by  this  court.  In  the  case  of 
Hampson  v.  Edelen,  2  Hor.  &  J.  64,  it  was 
held  "that  a  contract  for  the  purchase  -of 
land,  twna  fide  made  for  a  valuable  consid- 
eration, vests  the  equitable  Interest  in  tbe 
vendee  from  the  time  of  the  execution  of  tb«> 
contract,  although  the  money  is  not  paid  at 
that  time.  A  Judgment  obtained  by  a  third- 
person  against  the  vendor  mesne  the  maltint; 
the  contract  and  payment  of  the  money,  can- 
not defeat  tbe  equitable  interest  thus  ac- 
quired, nor  is  it  a  lien  on  the  land  to  affect 
the  right  of  such  cestui  que  trust"  Tills 
doctrine  has  been  followed  by  numerous  de- 
cisions of  this  court,  which  we  think  are  de- 
cisive of  the  case  now  under  consideration. 
Alexander  v.  Ohlselln,  6  OilL  138;  Johnston 
V.  Canby,  29  IJd.  211;  Dyson  v.  Simmons, 
48  Md.  217;  Hartsock  v.  RusseU,  52  Md.  626. 
In  Dyson  t.  Simmons,  48  Md.  215,  the  de- 
cisions lioth  in  England  and  in  this  state  are 
reviewed,  and  the  court  says  that  a  Judg- 
ment, being  but  a  general  lien,  must  be  sub- 
ordinated to  the  superior  equity  of  a  prior 
specific  lien  created  by  a  defective  mortgage 
or  conveyance.  Judgments  create  liens  only 
because  tbe  land  is  made  liable  by  statute 
to  be  seized  and  sold  on  execution.  Tbe 
general  principle  la  that  If  a  party  has 
power  to  charge  certain  lands,  and  agrees 
to  charge  them,  in  equity  be  bas  actually 
charged  them,  und  a  court  of  equity  will  en- 
force the  charge.  And  the  fact  that  Judg- 
ments have  been  subsequentiy  recovered 
against  the  party  agreeing  to  convey  or 
charge  the  land  will  in  no  manner  defeat 
the  right  to  have  tbe  agreement  executed. 
It  will  not  affect  any  bona  fide  conveyance 
made  for  value  before  that  time,  for  it  only 
attaches  upon  that  which  Is  then,  or  after- 
wards becomes,  the  property  of  the  debtor. 
Tbe  Judgment  creditor  stands  in  the  place  of 
bis  debtor,  and  he  can  only  take  the  prop< 
erty  of  his  debtor  subject  to  the  equitable 
charges  to  which  it  was  JusUy  liable  In  the 
hands  of  the  debtor  at  the  time  of  the  rendi- 
tion of  the  Judgment,  except  in  those  cases 
where  the  principle  may  have  been  modified 
by  express  statute.  The  facts  of  the  case 
now  under  consideration  bring  it  within  the 
ruling  of  these  cases.  By  the  contract  of  sale 
of  June  10,  1889,  Mrs.  Dotterer,  the  Judg- 
ment debtor,  conveyed  to  Daniel  L.  Seiss, 
Jr.,  all  her  Interest  In  the  land  In  dispute. 
The  contract  price  of  $1,000  was  paid  in 
cash.  The  purcbaser  went  into  possession 
of  tbe  property,  and  afterwards  mode  im- 
provements thereon.  The  debt  for  which 
the  Judgment  was  rendered  was  not  con- 
tracted until  after  the  sale,  and  the  Judg- 
ment was  not  rendered  until  July  10,'  1892, 
Manifestiy,  Mrs.  Dotterer  bad  no  Interest  in 
tbe  land  at  the  date  of  the  Judgment,  and, 
as  a  purchaser  at  a  sheriff's  sale  under  a  fi. 
fa.  acquires  only  the  titie  held  by  the  Judg- 
ment debtor  at  the  time  tbe  Judgment  was 
rendered,  the  titie  of  Daniel  L.  Seiss,  Jr., 
tbe  purchaser,  under  bis  contract  of  sale, 
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was  not  defeated  by  the  Bale  of  the  sheriff 
on  the  12th  of  August,  1892.  But,  independ- 
ent of  the  application  of  the  doctrine  just  re- 
ferred to,  we  think  that  the  appellant  bad 
such  notice  of  the  prior  equitable  title  of  the 
purchaser,  Daniel  L.  Seiss,  Jr.,  as  was  suffi- 
cient to  put  him  upon  inquiry.  The  witness 
Frederick  C.  O.  SeIss  testified  that  he  was 
positive  that  the  plaintiff  had  personal  knowl- 
edge of  the  sale  before  August  12,  1892  (the 
date  of  the  sheriff's  sale);  that  he  had  talked 
with  him  about  the  sale  at  the  plaintiff's 
mUl,  which  was  situate  In  the  neighbor- 
hood, and  only  about  three  miles  from  the 
property.  There  was  also  testimony  that 
the  purchase  by  Selss  was  commonly  known 
throughout  the  nelghbortiood,  and  "was  the 
general  talk  thereabouts."  He  not  only  took 
possession  of  this  property,  but,  as  we  have 
said,  he  made  valuable  improvements^  there- 
on. On  the  day  of  the  trustee's  sale,' notice 
was  publicly  given  that  Daniel  L.  Seiss,  Jr., 
claimed  an  interest  in  the  property.  The 
plaintiff  was  present,  and  had  notice  there- 
of. The  facts  in  the  case  were  sufficient  to 
put  the  plaintiff  upon  iuquliy,  and  he  failed 
to  exercise  that  diligence  which  the  law  re- 
quires in  like  cases.  We  therefore  agree  with 
the  circuit  court  below  "that  the  whole  equi- 
table title  and  interest  in  the  land  in  ques- 
tion was  in  Daniel  li.  Selss,  Jr.,  at  the  date 
of  the  Judgment;  and  at  the  time  of  the  sale 
by  the  sheriff."  The  order  of  the  court  ra- 
eating  the  trustee's  sale,  and  dismissing  the 
plaintiff's  Bupi^emental  bill,  will  be  affirmed. 
Older  affirmed. 

(Tt  Md.  t6) 

CHERBONNIBR  et  aL  t.  GOODWIN. 
BLANDIN  et  aL  V.  SAME.    EM- 
ORY T.  SAME. 
(Conrt  of  Appeals  of  Maryland.    March  13^ 
1894.) 
Wills— Ybstsd  RsuAiyDEiu— Eqvnr— IiAcbss— 

REHKAKtRO. 

1.  Testatrix  left  a  sum  in  tmsL  the  !nc«>me 
to  be  used  towards  the  support  of  her  aoo  B. 
darinK  his  iifcL  free  from  E.'s  control  or  in- 
debtednefia;  after  his  death,  to  be  divided 
among  the  children  which  B.  might  thereafter 
have^  or,  ahonld  he  die  childless,  to  be  divided 
among  certain  grandchildren  of  testatrix.  E. 
had  two  children  thereaftw,  ot  whom  one  died 
before  E.  Held,  that  the  legacy  never  vested 
In  him,  and  after  E.'a  death  the  whole  went  to 
the  surviving  cUld. 

2.  Where  the  trustee  of  a  life  estate  in 
money  dies  b^ore  the  life  tenant,  and  hla  es- 
tate is  being  administered  in  chancery,  the 
legatee  of  the  remainder  may  sue  the  estate  in 
cbancenr. 

3.  The  trustee  of  a  life  estate  In  money 
died  before  the  life  tenant,  but  his  estate  was 
amply  solvent,  and  was  being  settled  in  chan- 
cery. The  legatee  of  the  remainder  filed  her 
first  petition  eight  years  after  her  right  ac- 
crued. '  Her  second,  filed  12  years  later,  as 
substitute  for  the  former,  alleged  the  Ions  from 
the  court  files  of  cotain  needful  papers,  for 
which  she  had  from  time  to  time  asktd  leave 
to  file  substitutes;  that  sudt  papers  had  disap- 
peared, had  been  searched  for,  and  could  not 
be  found.  BM,  that  she  was  not  guilty  of 
laches. 


4.  Judgment  having  been  rendered  men 
than  30  days  (and  so  deemed  enrolled,  under 
Code,  art  10,  U  164,  166),  the  court  granted  & 
rehearing,  on  which  two  rearguments  were  lud, 
and  no  objection  raised.  Beld,  that  such  sileooe 
waived  the  objection,  and  preduded  review  ia 
the  court  of  appeals. 

Appeal  from  circuit  court,  Baltimore  coon- 
ty,  in  equity;  David  Fowler  and  Jamea  D. 
Watters,  Judges. 

Suit  by  Eliza  J.  (zoodwln  against  tbe  estate 
of  Caleb  D.  Goodwin  to  enforce  a  trust.  De- 
cree tor  complainant  Edward  O.  Cberbon- 
nler  and  others,  Mary  C.  C.  and  John  J. 
Blandin,  and  D.  Hopper  Emory,  trustee,  ap- 
peaL     Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and  BBt- 
AN,  McSHERRY,  PAQE,  ROBERTS,  BOYD, 
and  BRISCOE,  JX 

8.  D.  Schmucker,  Geo.  Whitdock,  and  & 
R.  Boarman.  toe  appellants.  D.  G.  He- 
Intosh  and  John  L  YeUott,  for  appellee. 

BRISCOE,  J.  There  are  three  appeals  In 
this  case,  each  by  different  persons,  bat  they 
are  from  the  same  order,  and  involTe  the 
same  questions.  We  shall  consider  tbem  as 
one  appeaL 

The  first  question  arising  on  the  appeal  de- 
pends for  its  decision  upon  a  proper  con- 
struction of  the  following  clause  of  tbe  will 
of  Milcab  Goodwin,  who  died  in  the  year 
1829.  The  testatrix  gave  unto  h»  84»  "Ca- 
leb D.  Goodwin  the  sum  of  fifteen  hundred 
dollars  in  trust,  to  put  out  the  same  at  In- 
terest, or  invest  the  same  in  ground  rents  «r 
stock  or  oth^  funds,  as  he  shall  see  flt,  and 
tbe  interest  and  dividends  arising  therefirom 
to  be  by  him  expended  and  appropriated  to- 
wards the  maintenance  and  support  of  my 
son  ISdward  Goodwin  during  liis  natural  life; 
the  same  to  be  undw  the  sole  direction  and 
control  at  my  son  Caleb  D.  Goodwin,  to  be 
by  him  expended  for  the  purpose  aforesaid, 
as  to  him  shall  seem  fit,  and  to  be  in  no 
wise  subject  to  any  claim,  transfer,  cr  as- 
signment of  the  said  £^ward  Goodwin,  or 
liable  for  his  present  debts  or  any  fntore 
debts  which  he  may  contract  And,  from 
and  after  the  death  of  the  said  Edward 
Goodwin,  then  I  will  and  direct  that  the 
said  fifteen  hundred  dollars  be  equally  di- 
vided among  all  the  children  which  said  Ed- 
ward Goodwin  may  hereafter  have;  and.  In 
case  the  said  Edward  Goodwin  should  die 
without  leaving  such  child  or  children,  the 
said  fifteen  hundred  dollars  shall  be  equaOy 
divided  between  my  grandchildren,  William 
Henry  Goodwin,  Charies  Edward  Goodwin, 
and  Frances  Colgate  Goodwin,  and  the  aor- 
vivors  of  them."  It  is  admitted  that  Ed- 
ward Gkwdwin  had  two  children  bom  after 
the  execution  of  his  mother's  will,  to  wit, 
the  appellee,  Eliza  J.  Goodwin,  and  one  other 
child,  Alexander,  who  died  In  the  lifetime  of 
Its  father.  And  it  Is  insisted  upon  behalf  ot 
the  appellants  that  upon  the  death  of  Alex- 
ander his  share  of  the  legacy  devcdred  nptKi 
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his  legal  representatives,  and  went  In  course 
of  distribution  to  his  father;  in  other  words, 
that  there  was  a  rested  remainder  under  the 
will  In  the  afterborn  children  of  Kdward 
Goodwin,  so  that  Alexander's  Interest  was 
not  dependent  upon  his  surviving  his  father. 
But  In  this  view  we  cannot  concur.  There 
can  be  no  doubt  as  to  the  general  rule  that 
the  law  favors  the  earliest  vesting  of  estates, 
wherever  it  can  be  done  consistently  with  the 
Intention  of  the  testator.  It  is  well  settled 
that  in  the 'Construction  of  wills  "the  inten- 
tion of  the  testator  Is  the  object  of  ascertain- 
ment in  every  case,"  and  if  that  can  be  as- 
certained it  is  to  be  obeyed,  unless  it  con- 
travenes some  settled  and  fixed  rule  of 
law  or  of  construction.  The  testator  has  the 
right  to  fix  the  period  of  vesting  to  suit  bis 
wishes.  He  can  postpone  the  period,  and 
make  the  vesting  depend  upon  a  contingency; 
and  If  he  does,  with  reasonable  certainty, 
the  estate  will  not  vest  untU  the  happening 
of  this  contingency.  And  whether  the  tes- 
tatCMT  Intended  to  give  a  vested  estate,  or  to 
make  It  depend  upon  a  future  contingency, 
depends  In  a  great  measure  upon  the  lan- 
guage and  phraseology  of  the  wiU  itself. 
This  doctrine  Is  fully  laid  down  and  ap- 
plied in  the  recent  cases  of  Bailey  v.  Love, 
67  Md.  586,  U  Atl.  280;  Larmour  v.  Rich,  71 
Md.  384,  18  AU.  702,  and  cases  there  cited. 
These  cases  are  decisive  of  the  question 
raised  h»e.  The  remainder,  thereforcv  never 
vested  in  Alexander,  the  son  of  Edward 
Goodwin,  because  he  died  in  the  lifetime  of 
bis  father,  before  the  period  fixed  by  the  tes- 
tatrix for  the  remainders  to  vest  The  words 
"trom  and  after"  the  dvath  of  Edward  Good- 
win, In  connection  with  the  limitation  over 
to  the  grandchildren  of  the  testatrix,  clearly 
Indicate  that  it  was  the  Intention  of  the  tes- 
tatrix to  postpone  the  vesting  of  the  legacy 
until  after  the  death  of  Edward  Goodwin. 
The  appdlee,  them,  having  been  bom  after 
the  execution  of  the  will,  and  having  sur- 
vived the  life  tenant,  Edward,  Is  clearly  en- 
titled to  the  whole  legacy. 

We  come  now  to  the  remaining  questions 
In  the  case. 

First,  whether  Caleb  D.  Goodwin,  execu- 
tor and  trustee  under  the  will,  ever  received 
the  sum  of  $1,500  In  trust;  and,  If  he  did  so 
receive  it,  whether  the  petitioner  can  now 
claim  it,  and  have  it  paid  to  her  out  of  his 
estate,  which  Is  being  administei-ed  in  a 
court  of  equity.  At  the  first  hearing  of  the 
petition  of  the  appellee,  the  circuit  coiut  for 
Baltimore  county  dismissed  h»  petition  on 
the  ground  of  the  failure  of  proof  to  trace 
the  fund  into  the  hands  of  the  present  trus- 
tee, and  to  identify  it  as  a  part  of  the  trust 
estate  of  Caleb  D.  Goodwin.  SubsequenUy, 
however,  the  order  dismissing  the  petition  was 
suspended,  and  a  rehearing  granted.  There 
can  be  no  question  that  a  suit  in  chancery 
can  be  maintained  for  a  legacy,  even  in  casus 
where  a  bond  has  been  given  to  pay  debts 
and  legacies.    Code,  art  16,  {$  81,  82.    Ca- 


leb Goodwin  died  In  1855,  and  the  claim  of 
the  petitioner— the  appellee  in  this  case— did 
not  arise  until  aftw  the  death  of  Edward, 
the  life  tenant,  in  1864;  and,  as  his  estate 
was  being  administered  in  a  coiut  of  equity. 
It  seems  clear  to  na  that  her  proper  remedy 
was  in  that  court  Wheth<»',  then,  Caleb  D. 
Goodwin  received  this  legacy  as  trustee  Is  a 
question  of  fact,  and  depends  for  its  deci- 
sion upon  the  proof  In  the  case.  Additional 
testimony  was  offered  at  the  rehearing  of 
the  case,  consisting  of  copies  of  the  first, 
second,  third,  and  fourth  administration  ac- 
count of  Milcah  Goodwin's  estate;  and  these 
accounts,  beyond  doubt,  show  that  he 
charged  himself,  as  trustee,  with  this  legacy. 

But  It  Is  contended  upon  the  part  of  the 
appellants,  assuming  the  correctness  of  the 
position  of  the  appellee  upon  the  points  which 
we  have  passed  upon,  that  the  laches  of  the 
appellee  are  fatal  to  her  right  to  recover.  It 
appears  that  Caleb  D.  Goodwin  died  in  the 
year  1855,  and  Edward  Goodwin  in  the  year 
1864.  The  first  petition  claiming  the  fund 
was  not  filed  until  the  year  1872.  The  trust 
fund,  however,  was  at  that  time  In  the  hand» 
of  Caleb  Goodwin,  trustee,  and  his  estate- 
was  large,  and  sufficient  to  pay  all  his  debts. 
The  petition  was  answered  by  the  trustee  of 
Caleb's  estate,  but  there  was  no  denial  of 
the  validity  of  her  claim.  This  delay,  we 
think,  has  been  sufficiently  explained,  for  the 
following  reasons,  which  we  adopt,  in  the  lan- 
guage of  the  circuit  court  for  Baltimore  coun- 
ty: "Thereupon  followed  a  succession  (tf  losses 
of  papers,  without  the  fault  of  the  petitioner. 
From  time  to  time  she  applied  to  the  court 
for  permission  to  supply  the  missing  papers 
by  substituting  others  in  their  places,  until 
some  time  in  1884,  when  she  filed  another 
petition,  alleging  that  the  said  substituted 
papers,  petitions,  and  proceedings  had  dis- 
appeared from  the  files  of  the  court,  and  that 
her  counsel,  after  diligent  search  and  inquiry, 
had  been  unable  to  find  them,  or  procure  any 
accoimt  of  the  same,  and  praying  that  her 
petition  then  filed  in  1884  might  be  substi- 
tuted for  her  former  petition.  Without  al- 
luding to  other  facts,  what  we  have  said  I» 
sufficient  to  show  that  the  petitioner  has  met 
very  great  difficulties  in  the  prosecution  of 
her  (dolm,  and  that,  if  mudi  time  lias  elapsed, 
the  petiticwer  was  not  responsible  tor  the 
delay;  certainly,  not  for  all  of  It,  nor  for  so 
much  of  it  as  would  Justify  us  In  saying 
that,  under  all  the  circumstances  of  this  case, 
she  has  been  guilty  of  laches." 

The  remaining  question  brings  up  for  re- 
view the  action  of  the  circuit  coiu^  In  grant- 
ing a  rehearing  after  the  final  order  of  Au- 
gust 3,  1886,  dismissing  the  petition.  This 
order  was  passed  on  the  8th  of  September, 
1888,— more  than  30  days  after  the  filing  of 
title  final  order  dismissing  the  original  peti- 
tion,—and  It  is  urged  that  this  action  of  the 
court  In  granting  a  rehearing  was  void,  be- 
cause in  vlcdation  of  sections  164  and  166  of 
article  16  of  the  Code,  which  provides  that 
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an  floal  decrees  and  CHrders  In  the  natnre  of 
flnal  decrees  sbaU  be  oonsldered  as  enrolled 
from  and  after  the  expiration  of  90  days 
from  the  date  of  the  same,  the  day  of  the 
date  Indudve,  and  that  the  proper  proceed- 
ing on  the  part  of  the  petitioner  was  by  a 
trill  of  review,  and  not  for  a  rehearing,  of  the 
case.  But  the  question  raised  by  this  mo- 
tlan  does  not  appear  from  the  record  to  have 
been  tiled  and  decided  by  the  court  below, 
bat  Is  raised  for  the  first  time  In  this  court 
By  the  ninth  section  of  article  6  of  the 
Code,  It  Is  provided  that  in  no  case  shall  the 
ooort  of  appeals  decide  any  point  or  qties- 
tian  which  does  not  plainly  appear  by  the 
record  to  have  been  tried  and  decided  by 
the  court  below,  nnless  It  appears  from  the 
record  that  an  objection  thereto  for  such  de- 
fect was  taken  at  the  trial.  As  the  question 
is  here  presented,  we  are  restrained  by  the 
statute  from  considering  It  Thome  v.  Fox, 
67  Md.  75,  8  Atl.  667.  Besides  this.  It  Is 
well  settled  that  a  party  may  either  ex> 
pressly  or  Impliedly  waive  «  right  or  ad- 
vantage which  he  might  have  enforced  In 
proper  time  and  manna-,  and  we  think  this 
principle  applies  with  peculiar  fbrce  to  this 
cas&  The  motion  was  not  made  until  on  the 
8th  of  August  1893,— the  same  day  that  the 
appeals  to  this  court  were  prajred,— and  this 
motion  was  not  passed  on  by,cr  ever  brought 
to  the  attention  of,  the  court  bdow.  The  case 
was  reargued,  orally  and  upon  notes,  after 
additional  testimony  had  been  taken  and  filed 
without  objection  by  either  side,  and  at  that 
time  no  objection  was  intoposed  to  the  re- 
hearing  or  the  reargument  The  case,  again, 
iqiOD  the  request  of  the  court,  was  reargued, 
A  aeoiHid  time,  upon  notes  filed  by  counsel 
on  both  sides,  and  no  such  question  was 
raised.  Assuming,  then,  that  there  was  er- 
ror or  irregularity  in  granting  the  order  for 
a  rehearing,  we  think  that,  under  the  drcum- 
qtanoes  of  tliis  case,  there  was  a  waiver  on 
the  part  of  the  appellants,  and  they  are  pre> 
duded  from  raising  that  objection  in  this 
court  Finding  no  error,  we  shall  affirm  the 
order  appealed  from,  and  It  is  so  ordered. 
Order  affirmed,  with  costs. 

(7»  Md.  a)  •==- 

DnaCKSON  V.  SHOWELL 

(Ooort  of  Appeals  of  Maryland.    Mardi  18^ 

1884.) 

AUTAOHiniiT  Awntt  Two  Nok  Bsts  —  Fboccdcrb 

— LiqCIDATKD  CLA.IIC. 

i.  On  the  issue  of  an  attachment,  under 
Code,  art  9,  {  24,  after  two  Don  esta,  the  order 
of  the  judge  takes  the  place  of  and  renders 
unnecessary  the  maf^strate's  warrant  reqoired 
by  the  general  attachment  law. 

2.  ^ce  the  amount  of  damages  allowable 
for  breach  of  a  contract  to  sell  a  note  at  lees 
than  its  face  value  is  presumptively  the  differ- 
ence between  such  face  value  and  the  agreed 
(>rice,  a  claim  based  on  such  breach  is  not  one 
tor  unliquidated  damages,  for  which  an  attach- 
ment, by  Code,  art  9,  (  43,  cannot  issue  with- 
out the  giving  of  a  bono. 

Appeal  from  circuit  court,  Worcester  ooun- 


Actl<«  by  James  O.  Dbridcsoa  against  Lem- 
nel  ShowelL  From  an  order  quashing  an  at- 
tachment Issued  on  plainticrs  prayer  tberefer, 
he  appeals.    Reversed. 

Argued  before  ROBINSON,  O.  J.,  and  BRT 
AN,  BKISCOB,  McSHERBT,  FOWLBB. 
PAGE,  and  BOYD,  JJ. 

W.  S.  Wilson  and  a  D.  OolUns,  for  iu>pei- 
lant    W.  T.  Dickerscm,  for  appellee. 

McSHfiRRY,  J.  James  C.  Dlridrson  sued 
Lemuel  Showell,  Jr.,  In  the  circuit  court  for 
Wdrcester  county  to  recover  the  sum  of  $240.- 
66.  The  claim  arose  in  this  way:  Showell 
owned  and  held  a  promissory  note  made  by 
A  D.  Massey  and  wife  for  the  payment  of  the 
sum  of  $2,000,  with  int^est  from  May,  1890, 
which  note  he  contracted  to  sell  and  deliver 
to  Dlrickson  toe  the  snm  of  $1350,  but 
though  the  stipulated  price  was  tendered  to 
him,  he  subsequently  refused  to  deliver  the 
note  as  he  had  agreed  to  do.  The  ditretence 
between  the  face  value  of  the  note,  with  into*- 
est  added,  and  the  sum  of  $1^60,  Is  the  amount 
claimed  by  Dlrickson.  The  summons  issued 
for  the  deiFendant  was  returned  non  est,  and 
was  renewed  to  each  of  the  four  succeeding 
terms  of  court  but  each  time  was  likewise 
returned  by  the  sheriff  non  est  Thereupon 
the  plaintiff  presented  to  each  one  of  the 
Judges  of  the  circuit  court  the  daina  sued 
on,  duly  verified  by  affidavit  and  accMnpa- 
nled  by  evidence  of  the  several  returns  of 
non  est  and  made  appUcatton  for  an  attach- 
ment against  the  lands,  tenements,  goods 
and  chattels,  and  rights  and  credits  of  the 
defendant  under  section  24,  art  9^  of  the 
Code.  The  attachment  was  ordered,  and  was 
subsequently  .Issued,  and  under  it  certain 
lands  and  tenements  ot  the  defendant  were 
attadied.  A  motion  to  quash  the  attachment 
was  then  filed.  The  motion  prevailed,  and 
the  attachment  was  quashed.  From  that 
Judgment  this  appeal  was  taken.  The  rear 
sons  assigned  for  the  motion  to  quash  were: 
First  because  there  was  no  suffident  affldsc 
vit;  second,  because  the  voucher  annexed  te 
the  affidavit  was  insuffldent;  third,  because 
the  attachment  was  not  founded  on  a  war- 
rant issued  by  a  justice  of  the  peace;  fourth, 
because  no  suffident  short  note  was  filed; 
fifth,  because  the  claim  was  for  unliquidated 
damages;  and,  sixth,  for  other  reasoas  ap- 
parent on  the  face  of  the  papera 

It  will  be  observed  that  this  is  not  an  at- 
tachment founded  upon  a  warrant,  though 
many  of  the  prindples  and  much  of  the  pro- 
cedure governing  such  attachments  are  appli- 
cable to  attachments  Issued  under  section  24, 
art  9,  of  the  Code,  above  referred  to.  That 
section  provides  that  "when  two  summonses 
have  been  retiurned  non  est  against  the  de- 
fendant in  any  of  the  courts  of  law  at  this 
state,  the  plalntitr,  upon  proof  of  his  claim 
as  hereinbefore  required,  shall  be  entlfled  to 
an  attachment,  and  the  Judge  of  the  court 
where  such  action  Is  pending  shall  order  such 
attachment  to  Issue,  and  the  same  proceed- 
ings abaa  be  thereupon  had  as  in  attacb 
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ments  Issued  against  absconding  debtors." 
This  court  has  held  that  the  plain  meaning 
Qf  this  section  is  tliat,  when  an  action  is 
pending  In  any  court  of  law,  which  the  court 
in  exercise  of  its  general  Jurisdiction  has  the 
power  to  try  and  decide,  provided  Jurisdic- 
tion over  the  person  of  the  defendant  be  ob- 
tained by  service  of  the  summons  upon  Itim, 
and  in  such  a  case  there  are  two  returns  of 
Don  est  to  two  successive  writs  of  summons, 
then  the  Judge  is  authorized  to  regard  such 
retoma  as  evidence  tliat  the  defendant  is  a 
nonresident  or  absconding  debtor;  and,  if  the 
plainttfTs  cause  of  action  be  such  as  would 
entitle  him  to  an  attachment  on  warrant,  the 
judge  is  authorized  and  directed  to  txder  the 
attachment  to  Issue,  provided  the  plaintiff 
produces  before  him  the  same  proof  of  bis 
claim  that  he  would  be  required  to  produce 
before  the  magistrate  in  order  to  obtain  his 
warrant  to  the  cleric  of  the  proper  court  to  is- 
sue an  attachment  When  the  attachment  is 
thus  ordered  by  the  Judge  it  is  subject  to  the 
same  conditions,  and  the  same  proceedings 
must  be  had  upon  it  as  if  it  were  an  attach- 
ment on  warrant,  with  the  single  exception 
that  the  order  of  the  Judge  supersedes  and 
takes  the  place  of  the  warrant  of  the  magis- 
trate, itandle  v.  Mellen,  67  Md.189,8  AU.67a 
It  is  obvious,  therefore,  that  the  tliird  rea8(»i 
set  forth  In  the  motion  to  quash  is  untenable. 
As  to  the  first  reason,  nothing  more  need  be 
said  than  that  the  affidavit  is  in  strict  and  lit- 
eral compliance  with  section  4,  art  9,  of  the 
Oode.  At  the  time  the  attaciuuent  was 
Issued  a  declaration  containing  the  money 
counts  and  a  special  count  on  the  contract 
heretofwe  stated  w«-e  filed.  This  is  an  abun- 
dant answer  to  the  objection  that  no  suffi- 
cient short  note  was  filed. 

The  second  and  fifth  reasons  may  be  con- 
sidered together.  If  the  claim  is  really  one 
for  unliquidated  damages,  then  the  attach- 
ment was  properly  quashed,  not  because  an 
attachment  cannot  be  issued  for  the  recovery 
of  such  damages,  but  because  no  bond  was 
given  by  the  piaintlfT  as  required  by  section 
43,  art  0,  of  the  Code.  But  is  this  a  claim  for 
unliquidated  damages,  where  the  measure  or 
standard  of  the  damages  is  not  fixed  by  the 
contract  itself?  If  the  contract  itself  fixes 
the  amount  due,  or  affords  by  its  terms  a 
certain  measure  for  ascertaining  that  amount, 
an  attachment  will  lie  If  the  necessary  Juris- 
dictional facts  appear;  and  the  test  is  wheth- 
er the  contract  furnishes  a  standard  by  which 
the  amount  of  the  indebtedness  or  damages 
may  be  determined  with  sufficient  certainty 
to  permit  the  plaintiff  to  verify  his  claim  by 
affidavit  Wilson  v.  Wilson,  8  Gill,  192; 
Fishw  V.  C!onsequa,  2  Wash.  0.  0.  382,  Fed. 
Caa.  No.  4,816;  Warwick  v.  Chase,  23  Md. 
154;  McAllister  v.  Elchengreen,  34  Md.  54; 
Williams  V.  Jones,  38  Md.  655;  Insurance  Co. 
v.28A.no.l5— 57 


V.  Andrews,  66  Md.  871,  7  Atl.  898.  Now, 
the  contract  here  declared  on  is  no  less  cer- 
tain as  to  the  standard  by  which  the  dam- 
ages resulting  from  a  breach  of  it  are  to  be 
ascertained  than  is  an  agreement  for  the  sale 
of  goods  where  no  price  has  been  stipulated 
8  Gill,  supra.  The  thing  purchased  by  the 
plaintiff  and  sold  by  the  defendant  was  » 
promissory  note  for  the  payment  of  |2,000 
Tbe  note  was  an  undertaking  by  the  makers 
to  pay  that  much  money,  and  prima  facie  it 
was  worth  that  much.  The  amount  of  it, 
with  accrued  interest,  was  certain  and  defi- 
nite, and  the  obvious  damage  growing  out 
of  a  refusal  to  deliver  It  according  to  the 
contract  was  the  difference  between  tbe  sum 
due  on  it  and  tbe  price  agreed  to  be  accepted 
toe  it,  imiess  the  note  was  in  reality  eithei 
worthless  or  of  no  greater  value  than  the 
price  at  which  it  was  sold,  and  this  was  pure- 
ly matter  of  defense  in  mitigation  of  dam- 
ages, and  was  not  an  element  affecting  the 
legal  measure  or  standard  of  damages  as  fur- 
nished by  the  contract  66  Md.,  7  Atl.,  supra. 
The  fact  that  less  than  is  claimed  in  an  at- 
tachment may  ultimately  be  recovered  in  no 
manner  serves  to  show  that  the  amount 
which  is  claimed  is  unliquidated  damages,  be- 
cause a  plaintiff  in  an  attachment  proceeding 
is  entitled  to  a  Judgment  even  though  he  re- 
covers a  less  sum  than  that  stated  in  bis  affi- 
davit, if  the  amount  of  the  verdict  be  within 
the  court's  Jurisdiction.  Dawson  v.  Brown, 
12  Gill  &  J.  60;  Lee  v.  Tinges,  7  Md.  215; 
Hough  V.  Kugler,  36  Md.  195.  And,  though 
the  defendant  may  contest  the  demand  made 
upon  him,  or  may  show  that  no  damage  has 
in  fact  been  sustained  by  the  plaintiff,  that 
does  not  affect  the  question  whether  the  con- 
jxact  supplies  the  plaintiff  a  measure  of  dam- 
ages to  which  he  can  make  affidavit  The 
standard  furnished  by  the  contract  may  be 
perfectly  certain  and  intelligible,  and  may 
enable  the  plaintiff  to  make  oath  to  the 
amount  he  claims,  yet  a  less  amount  may, 
upon  the  evidence,  be  assessed  by  the  Jury; 
but  the  mere  possibility  that  this  result  may 
happen  does  not  make  the  damages  which 
have  been  claimed  upon  the  institution  of  the 
proceedings  unliquidated  damages.  We  are 
of  opinion,  therefM'e,  that  there  was  nothing 
to  support  the  second  and  fifth  reasons  as- 
signed as  grounds  for  quashing  the  attach- 
ment We  may  further  add  in  this  connec- 
tion that  the  account  or  voucher,  though  some- 
what inartificialiy  drawn,  was  sufficient  No 
other  objections  have  been  suggested  under 
the  sixth  reason.  It  follows  from  what  we 
have  said  that  the  circuit  court  erred  in 
quashing  the  attachment,  and  its  Judgment 
will  therefore  be  reversed,  and  the  cause  will 
be  remanded,  that  a  trial  may  be  had.  Judg- 
ment reversed,  and  cause  remanded,  that  a 
trial  may  be  had. 
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BTTRNETT  t.  BEALMEAB. 

(Court  of  Appeals  of  Maryland.    March  13, 
1894.) 

DiSTBAINT  BT  LANDLORD— BoNA  FiDE   PuKCRASEB 

— Form  of  Pratsrs— Replevin — Dahaoeb. 

1.  A  trustee  for  the  benefit  of  creditors  is 
not  a  bona  fide  purchaser,  within  Code,  art. 
53,  S  18,  allowing  a  landlord  to  follow,  under  a 
distraint  for  rent,  proMrty  remored  from  the 
[Hreinises,  provided  it  has  not  been  sold  to  a 
bona  fide  purchaser. 

2.  Distraint  proceedings  will  not  be  held 
defective  by  reason  of  the  words  "Received  pay- 
ment," followed  by  the  landlord's  name,  at  the 
end  of  the  account,  where  his  affidavit  states 
that  this  rent  is  due  and  unpaid,  and  the  war- 
rant states  that  the  rent  is  due  as  per  such  ac- 
count, and  there  was  an  agreement  of  counsel 
that  it  was  due  and  unpaid. 

3.  Where  a  prayer  for  the  direction  of  a 
verdict  under  several  papers  does  not  direct  the 
attention  of  the  court  to  the  particular  circum- 
stance supposed  to  require  such  a  verdict,  its 
decision  is  not  subject  to  review,  under  Code, 
art.  5,  I  9,  declaring  that  the  court  of  appeals 
shall  not  decide  a  point  which  does  not  clearly 
appear  to  have  been  decided  below. 

4.  In  replevin,  the  goods  being  delivered  to 
plaintiff,  he  is  entitled,  on  obtaining  a  verdict, 
only  to  damages  for  the  wrongful  taking,  and 
costs. 

Appeal  firom  court  of  common  pleas. 

Action  by  William  T.  Burnett,  trustee, 
against  Samuel  Bealmear.  Judgment  tm  de- 
fendant   Plaintiff  appeals.    Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, McSHERRY,  FO^VLER,  BRISCOE, 
PAGE,  BOYD,  and  ROBERTS,  JJ. 

C.  J.  Bonaparte,  for  appellant  N.  R.  QUI 
&  Son.  B.  N.  Rich,  and  Wm.  S.  Bryan,  Jr., 
for  appellee. 

ROBERTS,  J.  William  T.  Burnett,  trustee, 
brought  an  action  of  replevin  against  Samud 
Bealmear  and  Charles  H.  Shipley.  Bealmetu: 
avowed,  as  landlord,  for  a  monOi's  rent,  due 
'  on  the  31st  day  of  December,  1892;  ^nd 
Shipley  made  cognizance,  as  bailiff,  that  he 
took  the  gxx>ds  and  chattels  under  lawful  and 
regular  distraint  The  plaintiff  pleaded  two 
pleas,  separately,  to  the  avowry  and  to  the 
cognizance;  and  the  defenses  arose  under  de- 
mmrer  to  the  first  plea,  and  under  issue  to 
tbe  second.  Both  being  decided  against  tbe 
plaintiff,  he  appealed  to  this  court 

On  tbe  face  of  the  pleadings,  the  facts  ad- 
mitted by  the  demurrers  are  as  follows: 
Bealmear  leased'  certain  premises  in  the  city 
of  Baltimore  to  Pranke  for  five  years  from 
and  after  the  1st  of  May,  1892.  About  the 
29th  of  December  of  tbe  same  year,  Franke 
made  a  deed  to  Burnett  of  all  his  property, 
for  the  benefit  of  his  creditors,  and  between 
that  day  and  the  31st  of  December  removed 
from  the  rented  premises  the  goods  and  chat- 
tels in  question,  knowing  that  a  month's  rent 
was  about  to  become  due.  On  the  said  31st 
of  December,  a  month's  rent  became  due; 
and  thereupon  Bealmear,  the  landlord,  caused 
the  goods  and  chattels  to  be  seized  under 
a  dlKtralnt  warrant  for  the  payment  of  rent 


The  question  was  whetiier  they  were  liable 
to  be  so  seized. 

The  statute  (Code,  art.  53,  §  18)  glvea  the 
landlord  the  right  to  follow,  seize,  and  sell, 
under  a  distraint  for  rent,  any  property  which 
has  been  removed  from  the  rented  premises 
within  60  days  prior  or  subsequent  to  the 
time  when  tbe  rent  became  due,  provided  It 
has  not  been  sold  to  a  bona  fide  purchaser 
without  notice,  or  taken  in  execution.  It  is 
well  settled  that  a  trustee  for  the  benefit  of 
cf  editors  is  not  a  bona 'fide  purchaser,  and 
that  he  succeeds  only  to  the  rights  of  the  as- 
signor, and  takes  the  property  subject  to 
all  daims  against  him.  Ratcliffe  v.  Sang- 
ston,  18  Md.  391;  Tyler  v.  Abergh,  65  Md. 
18,  3  Atl.  904;  G.  Ober  &  Sons  Co.  v.  Keat- 
ing (Md.;  filed  March  14,  1893)  26  Aa  501. 
The  removal  was  in  pursuance  of  the  an- 
thOTity  given  by  the  deed  of  trust  executed  by 
the  tenant,  and  ttiis  deed  could  not  give 
the  assignee  or  trustee  any  greater  rights 
than  the  tenant  had.  In  Gaither  v.  Sto(i- 
bridge,  67  Md.  228,  9  Atl.  632,  and  10  Atl. 
309,  a  receiver  appointed  by  a  court  of  equity 
took  possession  of  the  goods,  and  sold  them, 
by  order  of  the  court  His  possession  was 
lawful,  and  his  sale  imder  the  order  of  the 
court  conveyed  a  good  title,  as  against  the 
landlord  and  everybody  else.  A  purchaser, 
undo:  such  circumstances,  occupies  a  very 
different  position  from  a  tmstee  for  the  ben- 
efit of  creditors. 

The  plaintiff's  second  plea  to  the  avowr;- 
and  cognizance  stated  timt  the  landlord  di<I 
not  ciluse  regular  distraint  proceedings  to  be 
prepared,  and  that  the  goods  and  chattels 
vr&ee.  not  takoi  imder  a  lawful  and  regrnlnr 
distraint.  The  distraint  pap«:«  are  set  forth 
in  the  record  (the  account,  the  affidavit,  tbe 
warrant,  etc.),  and  It  was  admitted  that  th- 
month's  rent  claimed  was  due,  and  remalniHl 
unpaid. 

It  was  contended  in  argument  that  the  dis- 
traint proceedings  were  defective  because 
these  words  are  written  under  the  account: 
"Received  payment.  Samuel  Bealmear."  The 
affidavit  made  by  Bealmear,  attached  to  this 
account,  states  that  this  very  rent  is  wholly 
due,  and  in  arrear;  the  warrant  to  the  bail- 
iff, authorizing  him  to  distrain,  states  that 
the  month's  rent  was  due  "as  p»  annexed 
account"  (bdng  the  account  to  which  were 
appended  the  words,  "Received  payment 
Samuel  Bealmear");  and  finally  there  was 
an  agreement  of  counsel  that  this  rent  was 
due,  and  that  it  still  remained  unpaid.  Under 
these  circumstances,  it  clearly  appears  that 
the  words  in  questlcm  are  the  result  of  a 
clerical  misprision.  The  court  Is  bound  to 
ascertain  the  true  meaning  of  the  paper,  even 
in  direct  opposition  to  the  terms  employed. 
This  question  was  fully  considered  and  de- 
cided In  Farrell  v.  City  of  Baltimore,  75  Md. 
493,  23  Atl.  1096,  and  it  Is  not  necessary  to 
repeat  what  was  said  in  that  case.  No  other 
objection  has  been  lu-ged  against  the  validity 
of  the  distraint  papers. 
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The  phtlntiS  offered  two  prayers,  bott  at 
which  wo'e  rejected.  The  first  was  as  fol- 
lows: "The  execution  ot  the  deed  of  assign- 
ment from  Gerhard  F.  Franke  to  the  plain- 
tiff, and  of  the  several  distraint  papers,  and 
the  sending  and  receipt  of  the  two  letters 
read  in  evidence,  being  all  admitted,  and  also 
the  fact  that  on  January  3,  1803,  one  month's 
rent  (1166.66)  was  due,  the  plaintiff  prays 
the  court  to  role  that,  under  the  Issues  Joined 
In  the  cause,  Uie  avowant  cannot  sustain  his 
avowry,  and  the  verdict  and  Judgment  must 
be  for  the  plaintiff,  for  the  return  of  the  pr(H>- 
erty  replevied,  at  Its  appraised  value,  and  at 
least  nominal  damages."  The  second  prayer 
was  in  the  same  words,  except  that  It  refer- 
red to  the  cognizance.  Instead  of  the  avowry. 
We  have  Intimated  our  opinion  that  the  dis- 
traint papers  were  correct,  and  therefore 
both  of  these  prayers  were  properly  rejected. 
But  we  do  not  wish  to  be  considered  as  ap- 
proving of  the  manner  In  which  these  prayers 
are  drawn.  O^ie  act  of  1825,  c.  117  (codified 
in  article  5,  $  9,  of  the  Code),  declares  that: 
"In  no  case  shall  the  court  of  appeals  decide 
any  p<tot  or  question  which  does  not  plainly 
appear  by  the  record  to  have  been  tried  and 
decided  by  the  court  below."  No  spedflc 
point  or  question  is  presented  by  these 
prayers.  The  sufficiency  of  the  account  was 
argued  at  the  bar,  but  in  the  prayers  the  court 
is  not  asked  to  decide  any  question  concern- 
ing it  The  deed  of  assignment,  the  distraint 
papers,  the  receipt  of  two  lett^-s,  and  tlie 
admitted  indebtedness  toe  rent,  are  men- 
tioned in  these  prayers,  and  thereuiKn  the 
court  Is  asked  to  direct  a  verdict  for  the 
plaintiff;  but  its.  attention  was. not  directed 
to  the  particular  circumstance  which  was  bui>- 
posed  to  require  such  a  verdict.  Consistently 
with  the  language  of  the  prayos,  the  potent 
fact  might  be  either  the  deed  of  assignment, 
or  any  one  of  the  distraint  papers,  or  all  of 
them  combined,  or  the.  two  letters.  It  can- 
not  be  said,  in  the  language  of  the  statute, 
that  the  point  or  question  plainly  appears  by 
the  recOTd  to  Iiave  been  tried  and  decided  by 
the  court  I>eIow. 

There  is  another  serlons  objection  to  these 
prayers.  They  demand  a  "verdict  and  Judg- 
ment for  the  plaintiff,  for  the  return  of  the 
property  replevied,  at  its  appraised  value, 
and  at  least  nominal  damages."  As  the  prc^- 
erty  had  been  delivered  to  the  plaintiff,  it 
would  have  been  an  «Tor  to  give  him  a  ver- 
dict for  its  appraised  value,  even  if  the  ap- 
praisal was  conclusive  evidence,  as  it  was 
not.  The  proper  verdict  for  the  plaintiff, 
when  he  is  entitled  to  it.  is  merely  for  dam- 
ages for  tbe  detenUon  of  the  goods.  This 
may  be  seen  by  examining  the  approved  prec- 
edents. 1  Evans,  Harr.  508.  It  is  said  in 
Hoskins  V.  Robins,  2  Wm&  Saunders,  pt  2, 
p.  S20,  note  1:  "The  plaintiff  obtains  a  ver- 
dict He  is  only  entitled  to  damages  for  the 
wrongful  taking  aiid  costs,  but  not  to  the 
value  of  the  goods  taken,  as  he  is  in  trespass, 
for  they  were  delivered  to  him  when  t&- 


plerled."  Beldner  t.  Smith,  40  Md.  602,  cited 
for  the  plaintiff,  was  an  action  on  a  replevin 
bond,  .brought  by  the  defendant,  who  had  ob- 
tained a  verdict  in  the  replevin  suit  We 
think  that  the  Judgment  must  be  affirmed. 
Judgment  affirmed. 


(7>  Hd.  41) 
MANNINO  V.  SHRIVBE. 
(Conrt  of  Appeals  of  Maryland.    March  13, 
1894.) 

FLEDOS  —  ThB  COSTRAOT  —  CoNSTRnOTIOK  — Au- 
TBOBITT  TO  BSLIr— POBCHABB  BT  PlBDOBB— GoOD 

Faith— Vauditt. 

1.  A  maker  of  a  note  pledged  certain  shares 

of  Btock  and  a  life  insurance  policy,  and  agreed 
to  maintain  on  demand  10  per  cent,  margin  col- 
lateral Becurity,  "and  on  the  nonperformance 
of  this  promise,  or  any  port  of  it,  I  authorize  , 
S.,  aKent  to  sell  the  collateral,"  etc.  Edd, 
that  the  authority  to  sell  related  to  the  failure 
to  pay  the  note  as  well  as  the  failure  to  main- 
tain such  margin,  and  that  a  sale  for  nonpay 
meat  was  not  a  conversion  of  the  collaterals. 

2.  The  payee  sent  the  pledged  stock  to 
brokers  to  l>e  sold,  with  instructions  not  to  sell 
for  less  than  $7.50  per  share, — about  the  amount 
due  on  the  note.  -No  bids  were  made,  and  it 
was  bought  in  for  the  payee  at  $1  per  share. 
The  maker  of  the  note  was  insolvent,  and  the 
stock  had  no  market  value.  Thougii  t^e  con- 
tract authorized  a  sale  without  notice  to  ttie 
pledgor,  he  was  notified  of  the  sale.  BeUt,  that 
it  did  not  appear  that  there  was  bad  faith  on 
the  part  of  the  payee,  wliereby  the  stock  so^d 
for  less  than  its  market  valuer 

3.  Where  a  pledgee  is  an  agent  or  trustee, 
and  is  authorized  by  the  pledgor  to  purchase 
the  pledge  in  his  own  right  in  case  of  sale,  a 
purchase  by  the  pledgee  in  his  own  right  is 
valid  as  between  him  and  the  pledgor. 

Appeal  from  superior  court  of  Baltimore 
dty. 

Action  by  Christoirtier  0.  Shriver,  agent, 
against  Joseph  T.  Manning,  on  a  note,  in 
which  defendant  pleaded  a  conversion  of  col- 
laterals by  plaintiff  In  discount  of  plaintiff's 
claim,  and  asked  Judgment  for  an  excess 
claimed  to  be  due  him.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and  Mc- 
SHBRRY,  FOWLER,  BRISCOE,  and  PAGE, 
JX 

Frank  Woods,  for  appellant  John  T. 
Mason,  Charles  S.  Hayden,  and  E.  H.  Cans, 
for  appellee. 

ROBINSON,  O.  J.  The  plaintiff  loaned 
to  the  defendant  $2,500,  for  the  payment 
of  which  he  gave  the  following  promissory 
note,  and  upon  which  this  suit  is  brought: 
"$2,500.  Baltimore,  August  2lBt,  1891.  One 
year  after  date  I  promise  to  pay  to  O.  C. 
Shriver,  agent  or  order,  at  the  bank 
cor.  Lexington  and  Charles  streets,  Balti- 
more, twenty-five  hundred  dollars,  with  in- 
terest at  (6)  six  per  centum  per  annum,  for 
yaloe  rec^ved,  having  pledged  with  him  as 
collateral  security  for  this  note,  or  for  any 
other  liability  due  to  blm,  or  to  become  due, 
or  that  may  be  bereafto:  contracted,  four 
hundred,  and  fifty  shares  (450)  of  the  Loomis 


Digitized  by 


Google 


900 


ATLANTIC  REPOKTEB,Vot.  28. 


(Md> 


Improyed  Filter  Company  stock,  also  policy 
for '$10,000  In  the  Mutual  Life  Insurance 
Company  of  New  York,  No.  309,319;  and 
I  agree  to  maintain  on  demand  ten  per 
cent  (10)  margin  collateral  seau-lty  during 
the  continuance  of  this  note,  and  on  the 
ntmperformance  of  this  promise,  or  any  part 
of  It,  I  authorize  C.  C.  Shrlver,  agent,  to  sell 
the  collateral  security  at  any  broker's  board, 
or  at  pubUc  or  private  sale,  at  his  option, 
without  adTertlsement  or  notice  to  me,  and 
with  the  right  on  bis  part  to  become  pur- 
chaser thereof  at  such  sale  or  sales  freed 
and  discharged  of  any  equity  of  redemption; 
and  I  further  authorize  C.  C.  Shrlver,  agent, 
to  use  and  transfer  or  hypothecate  the  same, 
they  being  required,  on  payment  or  tender  at 
maturity  of  the'  amount  loaned,  to  return  an 
equal  amount  of  said  securities,  and  not  the 
specific  securitleB  pledged.  Jos.  T.  Man- 
ning." The  note  not  being  paid  at  maturity, 
the  plaintitr  sent  for  the  defendant,  and 
demanded  its  payment,  and  this  the  latter 
tdd  him  It  was  impossible  for  him  to  do. 
The  plaintiff  then  asked  him  to  get  some 
of  his  relatives  to  take  up  the  note,  and  this 
he  said  he  could  mot  do.  The  plaintiff  then 
offered  to  surrender  to  him  the  note,  pro- 
vided be  would  transfer  the  450  shares  of 
stock  to  the  plaintifT,  and  this  the  defendant 
refused  to  do.  Thereupon  the  plaintiff  no- 
tified the  defendant  that  he  would  sell  the 
stock  the  next  morning  at  the  stock  board, 
and  that  he  must  protect  himself.  The  plain- 
tiff sent  the  stock  to  Messrs.  Brown  & 
Loundes.  to  sell,  with  Instructions  that  if 
any  one  bid  for  It,  not  to  let  It  sell  for  less 
than  $7.50  per  share,  which  would  be  about 
the  amount  due  on  the  note. ,  The  stock  was 
offered  at  sale  on  the  board,  and,  there  being 
no  bid  for  it,  Mr.  Clabaugh  bought  it  in  for 
the  plaintiff  at  one  dollar  per  share.  The 
policy  of  life  Insurance  had  a  cash  value  of 
1447,  as  ascertained  from  the  agent  of  the 
company,  and  the  plaintiff  bought  the  policy, 
for  that  amount,  and  gave  the  defendant 
credit  for  the  same.  The  defendant  admits 
that  this  was  the  full  value  of  the  policy, 
and  that  he  claimed  no  damage  for  its  al- 
leged conversion.  The  contention,  however,  is 
that  the  plaintiff  had  no  power  or  authority 
to  sell  the  stock  pledged  as  collateral  security, 
,  and  that  the  sale  by  him  was  a  conversion  of 
the  stock  to  his  own  use,  for  which  the  defend- 
ant has  the  right  to  recoup  in  damages.  The 
only  authority,  it  is  argued,  to  sell  the  stock 
was  up(«i  tiie  failure  of  the  defendant  to 
maintain  on  demand  10  per  cent  margin 
collateral  security  during  the  running  of  the 
note.  The  contract,  it  is  said,  contains  two 
distinct  promises,— one  to  pay  the  note  at 
maturity,  and  the  other  to  maintain  the  10 
per  cent  margin,— and  on  the  nonperform- 
ance of  this  promise,  or  any  part  of  it,  the 
parties  meant  the  ncnperformance  on  .the 
part  of  the  defendant  to  put  np  the  margin 
of  10  per  cent,  and  not  the  nonperformance 
ot  the  promise  to  pay  the  note  at  maturity. 


This,  It  seems  to  ns.  Is  drawing  rerj  fine 
sight  on  the  terms  of  this  contract  Gram- 
matically speaking,  it  may  be  that  the  lan- 
guage ought  to  have  been  "on  the  nonper- 
formance of  these  promises,"  or  either  of 
them,  or  "of  this  contract  or  any  part  of  It" 
Construing,  however,  the  entire  contract,  and 
not  this  Isolated  phrase,  It  is  dear,  we  think, 
that  is  what  the  parties  meant  l%e  same  role 
of  consti-uction  which  applies  to  all  other  con- 
tracts applies  equally  to  the  one  now  before 
us,  namely,  that  it  is  to  be  construed  accord- 
ing to  its  eenr-\  and  meaning  as  ascertained, 
la  the  first  place,  from  the  language  used, 
and  which  is  to  be  understood  In  its  iflain, 
ordinary,  and  popular  sense,  unless  it  has, 
in  respect  to  the  subject-matter,  acquired  a 
peculiar  sense,  distinct  from  the  popular 
sense,  or  unless  It  plainly  appears  that  the 
parties  to  the  contract  imderstood  It  in  some 
other  speclail  and  peculiar  sense.  We  are 
now  dealing  with  a  promissory  note,  to  se- 
cure the  payment  of  whidi  at  maturity  the 
defendant  pledges  certain  collateral  securi- 
ties, and,  in  addition  thereto,  he  agrees  to 
maintain  oa  demand  a  margin  of  10  i)er  cent 
So  there  is  not  only  a  promise  to  pay  the 
note  when  due,  but  also  a  promise  to  keep 
up  a  certain  margin,  and  when  the  parties 
say  that  upmi  "the  nonperformance  of  this 
promise,  or  any  part  of  it,"  the  payee  is 
authorized  to  sell  the  pledge,  they  mean 
upon  the  nonperformance  of  either  the  prom- 
ise to  pay  the  note  at  maturity  or  the 
nonperformance  of  the  agreement  to  keep  np 
Hie  margin  when  so  demanded.  We  cannot 
suppose  for  a  moment  that  the  collateral  se- 
curity was  pledged  merely  as  a  security  for 
the  maintenance  of  the  margin.  On  the  con- 
trary, when  the  plaintiff,  upon  the  failure  to 
pay  the  note  at  maturity,  told  the  defendant 
that  he  would  sen  the  stock  the  next  day 
at  the  stodc  board,  the  defendant  replied, 
"Mr.  Shriver,  you  have  a  perfect  right  to  do 
that,  and  I  can't  object  to  your  doing  so;" 
thus  Showing  plainly  how  the  parties  them- 
selves understood  the  contract 

Then,  again,  it  is  argued  that  the  money 
loaned  to  the  defendant  was  money  belong- 
ing to  Miss  Semmes,  and  that  the  note  was 
made  payable  to  the  plaintiff  as  agent,  and 
it  was  as  agent  that  he  was  authorized  to 
sell  and  buy  the  stock;  and,  thus  holding 
a  fiduciary  rdation  to  the  parties,  the  plain- 
tiff could  not  buy  at  his  own  sale.  We  fully 
agree  with  the  coimsel  for  the  defendant  as 
to  the  general  rule  of  law  rdied  on  in  sup- 
p<^  of  this  contention.  -  We  agree  that  one 
being  a  trustee,  executor,  or  agent,  or  in  any 
'  other  like  fiduciary  relation,  will  not  be  al- 
lowed to  ptirchase  property  sold  by  him  in 
that  character.  The  role  is  one  of  general 
application,  and  the  reason  of  the  rule  is 
that  one  will  not  be  permitted  to  purdiaae 
an  interest  where  he  has  a  duty  to  perform 
inccmsl  stent  with  the  character  of  purchaser. 
We  agree,  too,  that  both  upon  reason  and  au- 
thority the  rdaUon  oi  pledgor  and  pledgee 
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comes  within  the  operation  of  this  rule. 
This  we  said  In  Insurance  Co.  t.  Dalrymple, 
23  Md.  242.  But  it  is  equally  w^  settled 
that  this  rule  does  not  apply  where  the 
pledgor  expressly  authorizes  the  pledgee  not 
only  to  sell  the  pledge,  but  to  purchase  it  in 
bis  own  right.  This,  too,  we  said,  by  im- 
pliciitiou  at  least,  in  the  Dalryniple  Case, 
Id.  2G9,  and  it  is  fully  sustained  by  direct 
decisions  in  otho-  cases.  The  purchase  by  a 
pledgee  in  such  cases  is  exempted  from  the 
operation  of  the  general  rule  upon  the  same 
ground  that  a  mortgagee  will  be  allowed 
to  buy  at  his  own  sale  if  the  mortgagor  so 
agrees.  In  this  case  it  will  be  observed 
tbat  the  plaintiff  was  authorized  to  sell  as 
agent,  but  at  the  same  time  he  was  author- 
ized to  buy  in  bis  own  right  The  money 
loaned  belonged,  it  is  true,  to  Miss  Semmes, 
but  the  loan  was  made  without  her  knowl- 
edge or  authority,  and  for  the  security  of 
which  the  plaintiff  was  hlmsdf  individually 
responsible  to  her.  He  had  no  authority  to 
buy  the  stoclc  for  her,  but  it  was  bought  in 
his  own  name,  and  for  himself;  and  the 
right  to  buy  it  was  one  conferred  upon  him  by 
the  pledgor.  Whether  this  right  and  the  pur- 
chase under  it  is,  as  between  Miss  Semmea 
and  himself,  affected  or  quailfled  in  any 
manner  by  the  relation  in  which  he  stood 
to  her,  is  a  question  not  properly  before  us 
in  this  case.  We  are  now  dealing  with  the 
case  as  between  the  plaintiff  and  defendant, 
and,  so  dealing  with  it,  the  validity  of  the 
sale  of  stock  is  in  no  manner  affected  by  the 
rclaticm  In  which  the  plaintiff  stood  to  the 
defendant  Then,  again,  it  is  said  there  was 
a  want  of  good  faith  on  the  part  of  the 
plaintiff  in  making  the  sale,  in  consequence 
of  which  the  stock  did  not  sell  for  its  fair 
market  value.  The  oply  ground  relied  on  in 
support  of  this  contention  is  the  f^t  that 
plaintiff  instructed  the  brokers  not  to  let 
.the  stock  sell  for  less  than  $7.50,  if  there 
should  be  any  bids  up  to  that  amount  by 
other  persons,  and  with  this  instruction  the 
stock  was  sold  to  the  plaintiff  at  $1  per 
share,  there  being  no  other  bid.  There  was 
nothing,  however,  unfair  about  the  sale  in 
this  respect  The  defendant  himself,  the 
maker  of  the  note,  was  utterly  insolvent, 
and  the  only  security  for  its  payment  was 
the  collateral  security  pledged  by  him;  and, 
this  being  the  case,  the  plaintiff  did  not 
mean  that  any  one  else  should  buy  the  col- 
laterals, unless  they  bid  enough  to  cover 
bis  dalm,— tbat  is,  a  sum  su£9cient  to  pay 
the  note.  He  did  not  mean  to  say  that  the 
stock  was  in  fact  worth  $7.60  a  share,  nor 
did  he  mean  to  say  that  he  would  pay  that 
sum  for  it  in  the  hands  of  others.  As  a  mat- 
ter of  fact  the  stock  had  no  value  whatever 
en  the  day  it  was  sold.  There  was  not  a 
sin^e  bid  for  It  except  the  bid  made  for 
the  plaintiff.  The  defendant  in  his  testi- 
mony, says  the  company  was  in  the  most 
"penniless  condition;  creditCMrs  were  push- 
ing us;   we  did  not  even  have  money  enough 


to  pay  the  cartage  of  the  castings  on  arriv- 
ing hen  from  the  station  to  the  shop;  we 
had  no  money  to  pay  mechanics;  we  had 
no  money  to  pay  any  one,  nor  had  we  any 
way  to  get  It"  So,  being  In  this  condition, 
the  company,  on  the  29th  August  three  days 
after  the  sale  of  the  stock  on  the  stock 
board,  sold  its  entire  assets  for  $5,000,  a 
sum  barely  sufficient  to  pay  its  debts,  leav- 
ing nothing  whatever  for  the  shareholders. 
The  plaintiff  was  authorized  to  seU  without 
notice  at  any  broker's  board  or  at  public  or 
private  sale.  He  did,  however,  sell  the  stock 
at  the  stock  board,  and  after  notice  to  the 
defendant  The  sale  was,  it  seems  to  us, 
fairly  conducted;  and  if  the  stock  did  not 
bring  more  than  a  dollar  a  share  it  was  be- 
cause it  had  not  in  fact  any  market  value. 
The  plaintiff  was  therefore  entitled  to  re- 
cover the  balance  due  on  the  note,  after 
crediting  the  same  with  the  sale  of  the  stock 
and  the  cash  value  of  the  life  policy.  There 
was  no  error,  therefore,  In  granting  the 
plaintifTs  prayers,  and  in  refusing  the 
prayers  offered  by  the  defendant  Judgment 
affirmed. 

(78  Md.  «0i) 

CAMPBELL  ft  ZELL  CO.  v.  BOBDIGER. 

(Court  of  Appeals  of  Maryland.    March  13, 
1894.) 

INJUKT  to  EmPLOTB  —  LlABILITT  0»  MAaTKR— IX- 
COMPBTENT  FOBEMAK — DAKOBBOns  HaCRIHBBT. 

An  employ^  of  defendant  was  called 
from  his  regalar  work  to  assist  about  a  der- 
rick, the  chain  of  which  was  lowered  by  a 
handle  attached  to  cogwheels.  After  lowering 
the  chain  some  distance  by  the  handle,  he  was 
told  by  the  foreman  to  take  off  the  handle,  and 
turn  one  of  the  wheels  with  his  hands.  While 
so  turning  the  whed,  another  workmaji  was  or- 
d«red  t>y  the  fweman  to  pnll  the  chain,  which 
he  did,  thus  throwing  plaintiff's  hand  between 
the  wheels  so  as  to  injure  him.  Plaintiff  Iiad 
never  before  assisted  at  a  derrick,  had  not  ob- 
served their  workings,  and  was  not  warned  of 
the  dangw  of  turning  the  wheel  with  his 
hands.  The  foreman  was  a  hard  drinker,  as 
defendant's  superintendent  knew,  and  he  had 
been  drinking  that  morning.  Held,  that  the 
court  pn^>eriy  refused  to  give  a  peremptory 
instruction  for  defendant. 

Appeal  fh>m  superior  court  of  Baltimore 
dty. 

Action  by  John  L.  Boedlger,  an  Infant  by 
bis  father  and  next  friend,  Frederlcic  Boe- 
dlger, against  the  Campbell  &  Zell  Company, 
for  personal  injuries.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, McSHEBBY,  FOWLER,  BOYD,  and 
BRISCOE,  JJ. 

Oea  R.  Willis,  for  appellant  Jos.  P.  Mer- 
ryman,  toe  appellee. 

ROBINSON,  C.  3.  This  Is,  It  seems  to  us, 
a  plain  case.  The  plaintiff,  about  18  years 
of  age,  was  employed  by  the  defendant  com- 
pany in  Its  machine  shop  and  foundry  as  a 
common  laborer,  "to  clean  the  yard,  and  to 
carry  things,  and  straighten  up  matters"  gen- 
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erally  about  the  premlBes.  On  the  morning 
of  the  accident  he  had  been  employed  in  help- 
ing to  put  sections  of  ateam  boilers  ttpon  an 
open  railroad  car  for  shipment,  and  which 
were  raised  from  the  ground  by  means  of  a 
derrick.  Later  In  the  day  he  was  directed 
by  Powell,  the  foreman  of  the  laborers,  to 
assist  in  working  another  derrick,  then  be- 
ing operated  on  another  part  of  the  premises. 
This  derrick  consisted  of  a  mast  and  Jib,  and 
the  chain  was  raised  and  lowered  by  means 
of  a  handle,  which  was  attached  to  a  small 
wheel,  the  cogs  of  which  fitted  in  between 
the  cogs  of  a  larger .  wheel,  and  the  chain 
woimd  around  what  is  called  a  "drum." 
Powell,  who  was  standing  on  the  platform 
above  the  plalntlfF,  told  the  latter  to  take 
hold  of  the  handle,  and  help  lower  the  chain, 
and  after  three  or  fovir  revolutions  Powell 
directed  him  to  take  ofT  the  handle,  and  to 
turn  the  big  whed  with  his  hands;  and 
while  he  was  thus  turning  the  big  wheel, 
Zellor,  a  fellow  workman,  by  the  direction 
of  Powell,  caught  hold  of  the  chain,  and  by 
a  sudden  jerk  threw  the  plalntifT's  hand  oS 
the  wheel,  causing  It  to  be  caught  between 
the  gear  wheel  and  big  wheel.  In  conse- 
quence of  which  It  was  badly  Injvired.  The 
proof  shows  that  the  turning  of  the  big 
whed  with  the  hands  was  an  Irregular  way 
of  lowering  the  chain,  and  was  attended  with 
more  or  less  danger,  and  that  the  probable 
effect  of  a  sudden  Jerk  of  the  chain  was  to 
throw  one's  hand  off  the  spoke  of  the  big 
wheel,  and  cause  it  to  be  caught  between 
the  two  wheels.  Just  as  the  plaintiff's  hand 
was  caught.  The  plaintiff  had  never  before 
assisted  in  working  a  derrick,  nor  had  he  ob- 
served the  working  of  one,  nor  was  he  warn- 
ed of  the  danger  in  tnrning  the  big  wheel 
with  his  bands.  Powell,  the  foreman,  it  ap- 
pears had  been  drinking  on  the  morning  of 
the  accident,  and  was  in  fact  an  habitual 
hard  drinker,  sometimes  getting  drunk,  and 
his  intemperate  habits  were  known  to  Mc- 
C!oy,  the  defendant's  superintendent 

Upon  this  evidence  the  defendant  asked 
the  court  to  instruct  the  Jury:  (1)  That  th^e 
was  no  evidence  legally  snfiSclent  to  entitle 
the  plaintiff  to  recover;  (2)  that  there  was 
no  evidence  of  negligence  on  the  part  of  the 
defendant;  (3)  that  the  evidence  shows  the 
acddoit  was  the  direct  result  of  the  want 
of  ordinary  care  and  prudence  on  the  part  of 
the  plaintiff  and  his  fellow  workmoi,  and 
the  plaintiff  was  not,  therefore,  entitled  to 
recover.  These  instructions  the  court  re- 
fused, but  instructed  the  Jury,  at  the  request 
of  the  defendant,  that  If  they  should  find 
that  the  plaintiff  was  of  sufficient  age  and 
Intelligence  to  imderstand  the  nature  of  the 
risk  to  which  he  was  exposed,  and  had  rea- 
sonable notice  of  the  dangerous  nature  of  the 
services  he  was  performing,  and  that  the  In- 
Jury  occurred  through  no  fault  or  neglig^ice 
on  the  part  of  the  defendant,  then  their  Ta> 
diet  must  be  for  the  defendant  And  the 
court  of  its  own  motion  further  instructed 


the  Jury  that  if  they  should  find  that  the 
plaintiff  was  anployed  by  the  defendant  as 
a  laborer,  and  that  a  c^tain  Powell  was  de- 
fendant's foreman  of  laborers,  and  that  the 
plaintiff  was  injm'ed  while  working  the  crane 
referred  to  und»  the  orders  of  Powell,  then 
the  plaintiff  Is  not  entitled  to  recover,  unless 
they  shall  further  find  that  such  work  wag 
dangerous,  and  such  as  the  plaintiff  was  not 
employed  to  perform,  and  that  the  plalntKT 
waa  not  aware  of  the  dangerous  character 
of  such  work,  and  that  the  same  was  not  ap- 
parent; and  shall  also  further  find  that  the 
said  Pow^  was  not  sufficiently  competent 
and  skillful  to  act  as  foreman  of  the  labor- 
ers In  working  the  derrick  referred  to,  and 
that  the  accident  to  the  plaintiff  occurred 
because  of  said  Powell's  want  of  competency 
and  skill;  and  shall  also  find  that  the  de- 
fendant knew  that  said  Powell  was  incom- 
petent and  unskillful  as  a  foreman  of  labor- 
ers, and  retained  him  in  bis  employment  not- 
withstanding such  knowledge.  So,  to  entitle 
the  plaintiff  to  recover  under  this  instmctiOD, 
the  Jury  was  obliged  to  find.  In  the  first 
place,  that  he  waa  exposed  to  a  danger  not 
Incident  to  his  employment,  and  one  not  ap- 
parent; and.  In  the  next  place,  that  the  in- 
Jury  occurred  by  reason  of  the  incompetency 
of  Powell,  the  foreman  of  the  laborers,  and 
that  his  incompetency  was  known  to  the  de- 
fendant The  defendant  has  not  It  seems 
to  us,  any  ground  on  which  to  object  to  thin 
Instruction.  There  was  evidence  to  show  thai 
Powell  was  a  person  of  Intemperate  habits, 
and  that  his  habits  were  known  to  the  de- 
fendant's superintendent,  and  that  with  such 
knowledge  he  was  retained  by  the  defend- 
ant in  its  service.  There  was  evidence  to 
show  that  Powell  had  been  drinking  on  the 
morning  of  the  accident  and  that  he  ex- 
posed the  plaintiff  to  a  danger  not  incident 
to  hla  employment  and  one  not  apparent  to 
a  young  and '  inexperienced  person.  In  fact 
there  was  evidence  tending  to  show  that  the 
injury  was  caused  by  the  ne^gence  of  Pow- 
ell, and  without  any  negligence  on  the  part 
of  the  plaintiff;  and,  such  being  the  case, 
there  was  no  error  In  refusing  the  defend- 
ant's instruction,  nor  in  the  instruction  grant- 
ed by  the  court    Judgment  affirmed. 


(U  B.  I.  ffiO) 

CARROLL  V.  WILLIAMa 

(Supreme  Court  of  Rhode  Island.    Jan.  4, 18D4.) 

DocumemtaktEvidekcb—Admissibiutt— Actios 
FOB  Costs— Assumpsit. 

L  In  a  suit  to  recover  costs  from  one  who 
Indorsed  a  writ  as  surety  for  such  costs,  the 
papers  in  the  suit  in  which  the  coats  were  io- 
curred  are  not  inadmissible  because  one  of  the 
defendants,  other  than  plaintiff  in  the  suit 
against  the  surety,  was  not  named  in  the  dec- 
laration. 

2.  Assumpsit  will  properly  lie  to  recorw 
costs  from  one  who  became  surety  therefor  br 
indorsing  the  writ  in  the  suit  in  which  the 
costs  were  incurred,  as  provided  by  Pub.  Su  c. 
206,  S  26. 
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Assompidt  by  WnUam  A.  Carroll  against 
Zaimon  T.  WUliamB.  Judgrment  for  plaintiff. 
Defaidant  petitlona  for  new  trial.    Denied. 

Charles  H.  Page  and  Franklin  P.  Owen, 
for  plaintiff.  Marquis  D.  h.  Mowry,  for  de- 
fendant 

MATTESON,  O.  J.  This  Is  an  action  on 
the  case  to  recover  from  the  defendant  the 
costs  Qf  suit,  for  which  a  judgment  was  ren- 
dered by  the  court  of  common  pleas  at  Its 
December  term,  1889,  In  favor  of  the  plaln- 
tUF  In  an  action  of  trespass  brought  by  one 
Casslns  C.  Brown  against  the  plaintiff  and 
others.  In  that  action.  Brown  was  required 
to  give  surety  for  the  defendants'  costs.  The 
defendant  in  this  suit  became  surety,  in  com- 
pliance with  order  of  the  court,  by  Indorsing 
his  name  ou  the  writ,  in  accordance  with 
Pub.  St  R.  I.  c.  206,  §S  25,  26.  The  present 
suit  was  brought  originally  in  the  district 
court  for  the  eighth  Judicial  district  in  which 
judgment  was  rendered  for  the  plaintiff,  and 
was  taken  by  appeal  to  the  court  of  common 
pleas.  In  the  latter  court,  jury  trial  being 
waived.  It  was  heard  by  the  court,  and  judg- 
ment rendered  for  the  plaintiff  for  $75.60 
debt  and  costs.  The  defendant  thereupon 
filed  this  petition  for  a  new  trial,  alleging  er- 
roneous rulings  by  the  court  below,  and  that 
Qie  judgment  Is  against  the  evidence.  At  the 
bearing  In  the  court  of  common  pleas,  the 
plaintiff  offered  In  evidence  the  original  pa- 
pers In  the  suit  of  Brown  y.  Carroll  and  oth- 
ers, referred  to  above.  The  defendant  ob- 
jected to  their  admissibility  on  the  ground 
that  there  was  a  variance  between  the  de- 
scription of  the  suit  In  the  declaration  and 
the  suit  as  shown  by  the  papers.  The  court 
overruled  the  objection,  and  admitted  the 
papers.  To  this  action  of  the  court,  the  de- 
fendant excepted. 

The  variance  between  the  declaration  and 
the  papers  admitted  consisted  of  a  misde- 
scription of  the  suit  of  Brown  v.  Carroll  and 
others  In  the  declaration,  In  that  the  name 
of  one  of  the  defendants  to  that  suit— not, 
however,  that  of  the  plaintiff  in  this  suit- 
bad  been  omitted,  apparently  Inadvertently, 
by  the  draughtsman.  It  is  to  be  borne  In 
mind  that  the  present  suit  is  not  founded  on 
the  judgment  in  Brown  v.  Carroll  and  oth- 
ers, but  that  the  papers  in  that  suit  were  In- 
troduced merely  as  evidence  of  the.  proceed- 
ings recited  in  the  declaration  by  wlilch  the 
liability  of  the  defendant  In  the  present  suit 
arose.  We  do  not  think,  therefore,  that  the 
omission  of  the  name  of  one  of  the  several 
defendants— a  mere  clerical  error,  the  descrip- 
tion being  In  other  respects  sufficient  to  sat- 
isfy the  court  as  to  the  Identity  of  the  judg- 
ment with  that  set  out  in  the  declaration— 
was  such  a  variance  as  to  preclude  the  court 
from  admitting  It  in  evidence. 

At  the  conclusion  of  the  plalntiflTs  testi- 
mony In  the  court  below,  the  defendant 
moved  that  tbe  plaintiff  be  nonsuited,  and 


also  in  arrest  of  judgment,  on  the  grounds: 

(1)  That  the  action  was  misconceived;  that 
the  plaintiff  should  have  proceeded  by  a  writ 
of  scire  facias,  instead  of  suing  In  assumpsit 

(2)  That  the  only  remedy  against  an  indorser 
of  a  writ  as  a  surety  for  costs,  unless  the 
statute  provides  a  different  remedy,  is  by 
writ  of  scire  facias.  The  court  overruled  the 
motions,  and  defendant  excepted.  The  de- 
fendant contends  that  the  foundation  of  the 
present  suit  is  the  Judgment  In  the  former 
suit,  and  hence  that  It  is  an  action  on  a  spe- 
cialty, and,  being  such,  that  an  action  of  as- 
sumpsit will  not  lie.  If  the  action  Is  to  be 
regarded  as  an  action  on  a  specialty,  the  de- 
fendant's point  Is,  doubtless,  well  taken;  but 
we  do  not  think  it  Is  to  be  so  regarded.  It  is 
based,  not  on  the  judgment,  which  was  a 
judgment  merely  between  Brown  and  the 
plaintiff,  to  wliich  the  defendant  was  not  a 
party,  but  on  the  undertaking  of  the  defend- 
ant which  undertaking  was  merely  collater- 
al to  the  suit  of  Brown  r.  CarrolL  This  un- 
dertaldng  was  to  pay  the  costs,  if  any,  wlilch 
the  defendants  in  that  suit  should  lawfully 
recover  against  the  plaintiff  therein. 

Nor  do  we  think,  as  the  defendant  still 
further  conteods,  that  the  action  is  to  be  re- 
garded as  an  action  on  the  statute  (Pub. 
St  R.  I.  a  206,  $  26),  and  therefore  as  an 
action  on  a  specialty,  since  the  liability  of  the 
defendant  is  by  virtue  of  his  undertaking, 
and  not  by  virtue  of  the  statute.  His  lia- 
bility might  as  well  have  been  entered  into 
by  a  stipulation  signed  by  him,  or  by  a  boaA 
executed  by  him,  as  in  the  mode  provided  by 
the  statute.  The  statute  has  merely  pro- 
vided a  more  convenient  method  by  which 
the  surety  may  enter  into  the  liability,  but 
it  does  not  create  the  liability.  The  liability 
arises  by  the  act  of  the  surety  liimself.  In- 
asmuch, therefore,  as  the  action  is  not  found- 
ed on  a  specialty,  and  the  liability  of  the  de- 
fendant was  not  created  by  an  instrument 
under  seal,  we  do  not  think  the  action  was 
misconceived,  but  we  do  not  think  that  an 
action  of  assumpsit  will  lie. 

The  defendant  in  support  of  his  contention 
that  the  only  remedy  against  the  indorser  of 
a  writ  as  surety  for  costs,  unless  the  statute 
provides  a  different  remedy,  is  by  a  writ  of 
scire  facias,  cites  sevwal  cases  from  the  Re- 
ports of  Maine  and  Massachusetts  which 
support  his  position.  Merrill  v.  Walker,  24 
Me.  237;  Reld  v.  Blaney,  2  Greenl.  128;  How 
V.  Codman,  4  Greenl.  79;  Ruggles  v.  Ives, 
6  Mass.  404;  Talbot  v.  Whiting,  10  Mass.  359; 
Miller  V.' Washburn,  11  Mass.  411.  The  courts 
of  the  former  state,  having  followed  the  rule 
adopted  In  the  latter,  appear  to  liave  adhered 
to  it  merely  for  the  sake  of  uniformity  until 
the  statute  (Rev.  St  Me.  1840,  c.  114,  {  18) 
provided  that  suits  against  such  indorsers 
should  be  by  special  action  on  the  case.  Mel- 
lon, O.  J.,  In  How  V.  Codman,  supra,  remarks: 
"We  do  not  say  that  an  action  on  the  case 
would  not  be  as  convenient  and  correct  a 
remedy  as  the  remedy  by  scire  facias;  but 
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there  can  be  no  advantage  in  changing  a 
long-establlabed  conne  of  proceeding,  which 
relates  merely  to  the  remedy,  and  has  no 
connection  with  the  right"  The  reasons  on 
which  the  rule  Is  based  are  that  the  relation 
of  the  Indorser  of  a  writ  is  analogous  to  that 
of  ball,— the  latter  being  to  secure  the  plain- 
tiff In  case  of  avoidance  by  the  defendant, 
and  the  former  to  secure  the  defendant  In 
case  of  avoidance  by  the  plalntiif ;  that  the 
cause  of  action  in  each  arises  from  matter 
of  record,  and  that  in  both  the  cause  Is  but 
aa  Incident  to  a  principal  cause  of  action 
already  determined,  the  proceedings  In  which 
are  matters  of  record;  and,  therefore,  that  a 
Judicial  writ,  like  scire  facias.  Is  the  appro- 
priate proceeding  to  complete  the  remedy 
growing  out  of  the  original  action.  Merrill 
V.  Walker,  24  Me.  237,  240.  In  this  state  the 
question  la  a  new  one,  and  we  are  therefore 
free  to  decide  it  unembarrassed  by  precedent 
It  seems  to  us  that  the  fallacy  of  the  reason- 
ing in  the  cases  referred  to  is  In  treating  the 
liability  of  the  indorser  of  a  writ  as  an  inci- 
dent to  the  principal  cause  of  action,  and 
therefore  binding  on  the  indorser  as  a  mat- 
tor  of  recwd.  The  liability  strikes  us  as  col- 
lateral to'  the  original  suit,  rather  than  as 
collateral  to  the  cause  of  action  in  that  suit 
On  what  principle  can  it  be  held  that  the 
indorser  of  a  writ  Is  precluded  by  the  Judg- 
ment against  the  defendant  In  that  suit  from 
having  that  Judgment  revised  and  corrected, 
if  the  tazatlcn.  of  costs,  as  against  the  de- 
fendant, on  which  the  Judgment  was  based, 
be  Uleg^  <«  erroneous?  He  is  not  a  party  to 
the  suit,  but  a  mere  surety.  Not  being  a  party, 
he  has  had  no  opportunity  to  be  heard  In  re- 
lation to  the  taxation.  If  the  liability  is  to 
be  regarded  as  a  mere  incident  of  the  princi- 
pal cause  of  action,  would  It  not  foUow  that 
the  Judgment  against  the  defendant  would 
also  be  binding  on  the  Indorser,  so  as  to  pre- 
clude him  from  contesting  the  taxation  of 
costs  on  which  it  was  based?  Again,  it  seems 
to  ns  that  the  liability  of  the  indorser  Is  in 
no  sense  a  matter  of  record,  except  that  It  is 
entered  Into,  by  virtue  of  the  statute,  by  the 
indorsement  of  the  writ,  which  is  a  part  of 
the  record  In  the  suit  It  is  not  a  matter  of 
record  in  the  sense  that  it  is  a  liability, 
the  amount  of  which  is  fixed  by  the  party  en- 
tering into  it,  like  a  recognizance,  or  which 
has  been  adjudicated  by  a  court  in  the  course 
of  proceedings  before  It,  for  the  establish- 
ment of  which  nothing  is  necessary  but  the 
production  of  the  instrument  or  Judgment 
Again,  the  liability  is  one,  as  we  have  already 
shown,  which  may  as  well  be  entered  into  by 
a  stipulation  or  bond  entirely  outside  of  the 
record  as  by  the  Indorsement  of  the  writ  If 
so  created,  no  one  would  claim  that  the  lia- 
bility was  a  matter  of  record.  We  are  of  the 
opinion  that  an  action  of  assumpsit  is  an 
appropriate  proceeding  against  the  indwser  of 
a  writ  to  recover  the  costs  for  which  he  lias 
thus  become  liable. 
The  defendant,  at  the  argument  of  this  pe- 


tition, took  the  point  that  the  action  was  not 
brought  within  a  year  from  the  entry  of  the 
Judgm^it  in  the  case  of  Brown  v.  Carndl,  as 
requhred  by  Pub.  St  H.  I.  c  206,  S  2&.  The 
record  does  not  show  that  this  i>oInt  was 
taken  in  the  court  below;  but,  if  it  was,  it  is 
untenable,  toe  the  Judgment  in  favor  of  the 
plaintiff  was  entered  in  that  suit  on  Decem- 
ber 3,  1889,  and  the  writ  in  the  iiresent  suit 
was  served  on  December  1,  1880.  Defend- 
ant's petition  for  a  new  trial  denied  and  dis- 
missed, with  costs. 


(ES  N.  J. : 


LEE  V.  GBEBN. 


(Court  of  Chancery  of  New  Jersey.    March  12, 
1894.) 

Cluh  aoaikst  Ikbolvent  CoMPAirr  —  Iiachks— 
Neoliobnob  or  Attobkbt. 

1.  W.  subscribed  for  (2,000,000  of  railroad 
bonds  from  a  conBtinction  company,  to  be  paid 
for  in  Installments,  upon  call;  bonds  to  be  de- 
livered apon  payment  in  full.  Petitiouer  ngived 
with  W.  to  take  $125,000  of  the  bonds  from 
him  upon  same  terms.  He  paid  W.  one  call, 
of  10  per  cent.,  but  neither  he  oor  W.  paid  any 
of  the  remaining  90  per  cent  The  cODStrucdon 
cempany  becoming  insolvent,  defendant  was  ap- 
pointed recover.  The  bonds  constitnted  tlio 
principal  asset,  and  were  sold  by  the  receiver. 
Held,  that  no  contractual  relation  existed  be- 
tween petitioner  and  the  construction  com- 
pany, and  a  claim  by  liim  for  the  10  per  cent 
Installment  paid  by  him  to  W.  was  properly 
disallowed  by  the  receiver. 

2.  A  delay  for  eight  years  in  appealing  from 
a  receiver's  disallowance  of  a  claim,  notwith- 
standing repeated  notices  of  an  order  limiting 
appeals,  is  a  bar  to  any  relief. 

3.  A  client  is  bound  by  his  attorney's  neg- 
lect to  make  prompt  application  for  relie£ 

Application  by  Arnold  Lee  for  leave  to  ap- 
peal from  receiver's  disallowance  of  claim. 
Application  denied. 

David  A.  Storer,  for  petitioner.  John  P. 
Stockton,  Atty.  Gen.,  toe  receiver. 

McOILL,  Ch.  The  North  River  Gonstmc- 
tion  Company,  a  corporation  of  this  state, 
was  adjudged  by  this  court,  In  Jannary,  18S4, 
to  be  Insolvent;  and,  in  pursuance  of  the 
statnte,  Ashbel  Green  was  appointed  its  re- 
ceiver. On  the  11th  of  March,  in  the  same 
year,  the  chancellor  ordered  that  all  creditors 
of  the  company  should  present  their  claims 
to  the  receiver  within  four  months  from  that 
date,  proving  the  same  to  the  receiver's  sat- 
isfaction, and,  in  default  of  such  presenta- 
tion and  proof,  should  be  barred  from  par- 
ticipating In  any  dividends  from  the  a'ssets 
of  the  company,  and  prescribed  the  notice 
which  should  be  given  of  the  ordor.  Hie 
notice  was  duly  givoi.  On  the  7th  of  Sep- 
tember, 1885,— nearly  14  months  after  the 
time  limited  for  the  presentation  of  claims 
had  expired,— the  petitioner,  Arnold  Lee,  pre- 
sented a  demand  tor  $12,500,  with  Interest 
from  Jtdy  1,  1881,  characterizing  it  "money 
paid  and  advanced  by  me  to  the  North  River 
Construction  Company."    .7%e  receiver  was 
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not  able  to  trace  sach  an  indebtedness  of  the 
company  upon  Its  books,  and  be  therefore 
immediately  returned  Mr.  Lee's  paper,  with 
the  written  objections  tliat  it  was  not  pre- 
sented within  due  time,  and  that  its  form  did 
not  sufficiently  apprise  lilm  of  its  merits.  He 
also  notified  Mr.  Lee  that  the  claim  was  dis- 
imted  and  rejected  by  him  to  the  end  that 
appeal  mi^t  be  taken  to  the  chancellor.  On 
the  20th  of  July,  1888,  the  chancellOT  made 
a  further  order  that  all  persons  who  had  pre- 
sented to  the  receiyer  claims  which  the  re- 
ceiver had  disallowed  should  prosecute  any 
appeal  they  might  desire  to  take,  and  bring 
the  same  to  hearing,  before  the  first  Monday 
in  December  of  that  year.  Notice  of  this 
order  was  given  to  the  attorney  of  Mr.  Lee 
in  August,  and  to  Mr.  Lee  himself  in  Septem- 
ber, of  the  same  year.  No  action  was  taken 
by  Mr.  Lee  until  December,  1891,  when  he 
called  upon  the  receiver  with  reference  to 
the  claim,  and  was  then  explicitly  Informed 
as  to  the  nature  and  effect  of  the  orders  and 
notices  which  have  been  above  referred  to. 
Thereafter,  Mr.  Lee  did  nothing  until  the  lat- 
ter part  of  September,  1893,  when,  as  the  re- 
ceiyer was  alMUt  to  .make  final  distribution 
of  the  remnant  of  the  assets  of  the  company 
then  in  his  hands  among  its  stockholders, 
he  caused  a  new  attorney  to  serve  a  notifica- 
tion that  he  (Lee)  intended  to  prosecute  his 
claim,  and  that  any  distribution  which  would 
strip  the  receiver  of  funds  to  meet  his  re- 
covery would  be  made  at  the  receiver's  peril. 
Later,  in  October,  1893,  the  present  petition 
was  presented  to  the  chancellor.  The  re- 
ceiver has  answered  it,  and  the  apidlcation 
of  Mr.  Lee  is  now  heard  upon  the  petition, 
answer,  affidavits  filed  on  each  side,  and  the 
t«cord  in  the  insolvency  matter. 

The  answer  exhibits  the  further  facts  that 
Arnold  Lee  &  Co.,  a  partnership  of  which 
the  petitioner  is  a  member,  was  the  owner 
of  600  shares  .of  the  capital  stock  of  the 
North  River  Ckmstruction  Company,  and,  as 
such  stockholder,  was  known  to,  and  recog- 
nised by,  the  receiver.  To  this  Arm,  as  one 
of  his  cestuis  que  trastent,  the  receiver, 
from  time  to  time,  sent  reports  of  his  prog- 
ress in  the  administration  of  his  trust  On 
the  12th  of  January,  1885,  and  the  11th 
of  January,  1886,  he  sent  reiwrts  which 
referred  to  the  order  to  limit  the  presen- 
tation of  claims  of  creditcvs.  On  March  16, 
1886,  he  sent  a  report  which  specially 
states  that  he  rejected  the  claim  of  Arnold 
Lee,  and  that  no  action  upon  the  rejection 
had  been  taken  by  Mr.  Lee.  On  Jime  3, 1888, 
he  reported  that  he  intended  to  ask  the  chan- 
cellor to  limit  the  time  within  which  credit- 
ors should  appeal  from  his  disallowance  of 
their  claims,  and  In  a  report  dated  Decem- 
ber 6,  1888,  the  order  to  limit  appeals  was 
copied  at  length.  It  further  is  made  to  ap- 
pear that  the  North  River  Construction  Com- 
pany was  organized  for  the  purpose  of  con- 
stmctliig  the  New  Tork,  West  Shore  &  Buf- 


falo Railway  Company  from  Weehawken,  in 
this  state,  to  the  city  of  Buffalo,  a  distance 
of  425  miles,  for  which  it  was  to  be  paid  by 
the  capital  stock  and  bonds  of  that  company; 
that  its  failure  was  caused  by  the  deprecia- 
tion of  the  market  value  of  those  securities; 
that  at  the  time  of  its  failure  it  bad  200,350 
shares  of  the  capital  stock  of  the  railway 
company,  and  also  first  mortgage  bonds  of 
tliat  company  of  the  par  value  of  $10,000,000 
and  demand  notes  of  the  company  for  $600,- 
000,  all  of  which  went  to  the  receiver,  and  oon- 
stltuted  the  principal  part  of  the  assets  in 
his  hands;  that  in  June,  1884,  a  suit  was 
commenced  to  foreclose  the  first  mortgage 
upon  the  railway  company's  property,  which 
threatened  the  destruction  of  the  principal 
assets  of  the  construction  company;  that  in 
the  emergency  the  receiver  applied  to  the 
court  in  wtLlch  the  foreclosure  suit  was  pend- 
ing, and  obtained  leave  to  intervene,  and 
then  interposed  technical  defenses  for  the 
purpose  of  gaining  delay;  that  during  such 
delay,  to  reconcile  all  interests,  and  gain  the 
active  assistance,  good  will,  and  co-operation 
of  the  stockholders  of  the  construction  com- 
pany, by  securing  for  them  the  probability 
of  a  partial  payment  for  theic  stock,  he,  in 
June,  1885,  called  a  meeting  of  the  largev 
creditors  of  the  construction  company,  and 
represented  to  them  the  situation  of  affairs, 
and  the  advantage  which  would  ensue  from 
a  compromise  of  their  claims  to  an  amount 
which  would  admit  of  a  dividend  out  of  the 
assets  to  the  stockholders;  that  the  result 
of  such  overture  was  that  practically  all  the 
creditors  agreed  to  accept  one-half  of  their 
claims  in  full  satisfaction  of  them;  that 
later,  in  July  of  the  same  year,  the  bonkiUK 
house  of  Drexel,  Morgan  &  Co.,  of  New  York 
city,  proposed  to  the  holders  of  the  first 
mortgage  bonds  of  the  railway  company  a 
scheme  by  which,  upon  a  sale  of  the  railway 
to  the  New  York  Central  &  Hudson  River 
Bailioad  Company,  50  cents  upon  the  dollar 
of  their  holdings  would  be  paid;  that  the  re- 
ceiver of  the  constructltm  company  became 
a  party  In  the  negotiation  which  followed 
this  proposal,  and,  with  the  co-operation  of 
both  creditors  and  stockholders  of  that  com- 
pany, effected  a  sale  of  the  assets  in  his 
hands  tat  $6,000,000,  par  value,  of  first  mort- 
gage bonds  of  the  then  newly-organized 
West  Shore  Railroad  Company,  which  bonds 
were  guarantied  by  the  New  York  Central  & 
Hudson  River  RaiUoad  Company,  and  aoMi 
for  a  fraction  less  than  par,  and  be  was  en- 
abled, from  the  proceeds  of  his  sale  of  those 
bonds,  to  pay  the  creditors  of  the  construc- 
tion company  the  fnU  amount  they  had 
agreed  to  accept  in  satisfaction  of  their 
claims,  and  also  pay  the  stockholders  up- 
wards of  31  per  cent  of  the  par  value  of 
their  stock;  that  among  other  stockholders, 
he  paid  the  firm  Arnold  Lee  &  Co.  31  per 
cent  of  the  par  value  of  their  600  shares  of 
stock,  to  wit,  $18,000;  and  that,  in  absence 
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of  the  compromise  with  the  creditors,  Arnold 
Lee  &  Co.  would  not  haye  been  paid  5  per 
cent,  to  wit,  $3,000,  on  their  stock.  It  fur- 
ther is  made  to  appear  that  after  Arnold  Lee 
&  Co.  had  been  paid  this  dividend  upon  their 
stocit,  and  the  assets  in  the  receiver's  bands 
had  been  so  far  distributed  that  be  retained 
only  sufficient  moneys  to  answer  some  unset- 
tled contingenrt  liabilities,  they  sold  their  in- 
terest in  the  stock  standing  in  their  name, 
and  thereafter,  when  the  receive  bad  ad- 
justed those  contingent  liabilities,  and  was 
about  to  make  final  distribution  of  what  re- 
mained in  his  hands,  and  not  till  th^i,  Mr. 
Lee,  who  had  slept  upon  his  claim  for  more 
than  eight  years,  made  the  present  appllca- 

tlOD. 

The  claim  itself  now  appears  to  rest  upon 
this  state  of  facts:  It  became  necessary  for 
the  construction  company.  In  order  to  prose- 
cute its  contract  to  build  the  New  York, 
West  Shore  &  Buffalo  Railway  Company's 
road,  to  sell  securities  with  which  the  rail- 
way company  paid  it,  and,  to  accomplish 
such  sale,  It  opraied  a  subscription  agreement 
which  bound  its  subscribers*  to  pay  the  con- 
struction company  par  and  accrued  interest 
for  the  amounts  of  the  bonds  set  opposite 
their  respective  names,  upon  the  following, 
among  other,  terms  and  conditions:  "Sec- 
ond. Ten  per  cent,  shall  be  paid  upon  call 
to  C.  F.  Woerlshoffer,  treasurer  of  the  North 
River  Construction  Company,  for  which  in- 
stallment receipts,  in  due  form,  shall  be 
given,  and  thereafter  not  more  than  ten  per 
cent  sliall  be  called  at  any  one  time.  At 
least  ten  days'  notice  shall  be  given  of  any 
call,  subsequent  to  the  first  call.  Default  in 
the  payment  of  any  Installment  called,  as 
herein  provided,  shall  entitle  the  company,  at 
its  option,  to  forfeit  the  subscription  and  all 
installm^its  previously  paJd.  Ttiird.  Each 
subscriber,  upon  the  payment  of  the  entire 
amoimt  subscribed  by  him,  shall,  in  addition 
to  the  bonds,  be  entitled  to  fifty  per  cent  of 
Hie  par  value  of  his  subscription,  In  certlfl- 
cates  representing  the  full-paid  capital  stodi 
of  said  railway  company."  "Fifth.  After 
forty  per  cent  has  been  called  in  and  paid, 
such  subscriber  may  elect  to  surrender  aU 
hla  installment  receipts,  except  one,  and  re- 
ceive therefor  thirty  per  cent  in  said  bonds; 
and  he  shall  be  entitled  to  receive  bonds  for 
each  subsequent  payment  upon  the  surrender 
of  the  installment  receipts,  and  upon  pay- 
ment in  full  of  his  subscription  he  shall  be 
entitled  to  the  certificates  provided  for  under 
section  third.  Sixth.  The  bonds  subscribed 
for  under  this  agreement  will  be  deposited 
with  the  United  States  Trust  Company  for  de- 
livery to  the  subscribers  hereto,  under  the 
terms  hereinabove  named,  upon  a  surrend^ 
of  their  installment  receipts.  Interest  at  five 
per  c«it  per  annum  will  be  allowed  on  all  in- 
stallments paid,  and  will  be  adjusted  as  the 
bonds  are  delivered." 

The  firm  of  Woerlshoffer  &  Ca,  of  which 


Charles  F.  Woerlshoffer,  the  treasurer  of  the 
construction  company,  was  a  member,  be- 
came a  sul>6criber  for  $2,000,000  of  the  bonds, 
and  with  that  firm  Mr.  Lee  agreed  that  he 
would  buy  $125,000  of  the  bonds  they  were 
to  have,  to  be  paid  for  upon  their  calls  of  10 
per  cent,  as  provided  in  the  subscription 
agreement.  In  pursuance  of  his  agreement, 
on  the  1st  of  July,  1881,  he  paid  Woerishof- 
ter  &  Co.'  $12,500,— the  first  10  per  cent 
called  for,— and  they  delivered  to  him  four 
receipts,  which  the  construction  company 
liad  given  to  them,  one  for  $500,  two  for 
$1,000  each,  and  one  for  $10,000,  namb»ed, 
respectively,  310,  341,  342,  and  420,  each  of 
which  was  Indorsed  "Woerlshoffer  &  Co.," 
and,  except  in  amomits  and  numbers,  was 
Identical  with  the  others,  in  this  language: 
"No.  310.  The  North  River  Construction 
Company.  20  Nassau  Street,  Room  9,  New 
York,  July  1,  1881.  Received  of  Woerlshof- 
fer &  Co.  five  hundred  dollars,  Iieing  pay- 
ment of  first  installment  of  10  per  cent,  doe 
July  1st,  1881,  on  $5,000  of  5  per  cent  mort- 
gage gold  bonds,  due  in  1031,  of  the  New 
York,  West  Shore  and  Buffalo  Railway  Com- 
pany, subscribed  toe  by  them,  as  per  sob- 
Bcription  agreement  dated  June,  1881.  In- 
terest win  be  allowed  hereon,  at  the  rate  of 
five  per  cent  per  annum,  ft-om  date  hereof 
to  day  of  issue  of  bonds.  This  receipt  must 
be  surrendered  to  the  construction  company 
previous  to  delivery  of  the  bonds.  $500.  J. 
B.  Worcester,  Assistant  Treasurer,  North 
River  Construction  Company."  Mr.  Lee 
thereafter  failed  to  respond  to  calls  made 
upon  him  by  Woerlshoffer  &  Co.  for  addi- 
tional payments,  and  Woerlshoffer  &  Co.,  in 
turn,  failed  to  respond  to  calls  ni>on  them  by 
the  construction  company  for  the  portion  of 
their  subscription  which  the  receipts  they  de- 
livered to  Mr.  Lee  represented,  and  the  con- 
struction company  thereupon  proceeded  to 
forfeit  that  part  of  the  subscrintion  of 
Woerlshoffer  &  Co.  Mr.  Lee  does  not  pre- 
tend to  have  dealt  with  the  construction 
company,  and  does  not  show  that  the  con- 
struction company  had  any  knowledge  of 
his  dealings  with  Woerlshoffer  &  Co.  His 
transaction,  as  he  states  it  in  his  petition 
and  affidavit,  was  with  Woerlshoffer  &  Co. 
alone,  concerning  a  portion  of  the  bonds 
which  that  firm  had  engaged  to  buy  from  the 
construction  company.  He  states  that  he 
knew  nothing  of  the  terms  of  the  agreement 
of  bond  subscription  between  Woerlshoffer  & 
Co.  and  the  construction  company.  If  it 
were  material  that  he  should  be  hdd  to 
knowledge  of  that  agreement,  the  receipts 
which  Woerlshoffer  &  Co.  delivered  to  him 
appear  to  have  distinctly  notified  him  of  its 
existence,  and  to  have  put  him  upon  inquiry 
concerning  It.  His  $12,500  was  paid  to 
Woerlshoffer  &  Co.,  and  the  terms  in  which 
the  receipts  are  couched  show  that  tho 
money  of  Woerishioffer  &  Co.  went  to  the 
construction  company.     Mr.  Lee  did  not  pay 
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any  money  to  the  construction  company.  It 
is  true,  Cbarles  F.  Woerlshoffer  was  the 
treasurer  of  the  construction  company,  but 
I  fall  to  perceive  that  that  fact  changes  the 
ttltuatlon.  Mr.  Lee  distinctly  states  that  his 
purpose  was  to  buy  from  WoerlshofTer  & 
Ot>.  a  portion  of  the  bonds  subscribed  for  by 
them.  His  dealing  with  them,  acceptance 
of  receipts  made  out  to  them,  and  complete 
ignorance  of  the  construction  company's  sub- 
scription agreement,  make  It  plain  that  he 
had  no  purpose  to  contract  with  the  con- 
Btmction  company.  Nor  does  he  appear  to 
bare  confused  Charles  P.  Woerlshoffer,  treas- 
orer,  with  Woerlshoffer  &  Co.  He  appears 
to  hare  fully  comprehended  the  bargain  that 
he  made,  and  the  precise  situation  of  the 
contracting  parties.  In  view  of  this  condi- 
tion of  affairs  it  is  not  surprising  that  Mr. 
Lee  failed  to  apprise  the  receiver  as  to  the 
particulars  of  his  claim  at  its  presentation, 
but  Chose  rather  to  generalize  it  as  for  money 
paid  and  advanced. 

The  mere  statement  of  the  facts  which 
underlie  this  application  must  determine  it 
It  is  apparent  at  a  glance  that  the  claim  to 
without  validity.  No  contractual  relation 
whatever  existed  between  Mr.  Lee  and  the 
construction  company.  The  construction 
company  did  not  have  his  money.  His  deal- 
ings were  wholly  with  Woerlshotfer  &  Co., 
and  his  payment  was  to  that  firm.  But  U 
Mr.  Lee's  claim  possessed  merit,  I  am  of 
opinion  that  his  pertinacious  disregard  of  the 
chancellor's  orders  and  the  receiver's  notices 
has  worked  a  forfeiture  of  all  right  to  the 
court's  Indulgence.  It  would  establish  a 
pernicious  and  troublesome  precedent.  In  the 
administration  of  the  affairs  of  Insolvent 
coipcHratlons,  to  grant  his  application.  This 
Is  not  the  case  of  a  creditor,  who,  for  want 
of  actual  notice,  or  through  misapprehension, 
has  lost  the  opportunity  to  present  his  claim, 
and  comes,  before  final  distribution,  and  asks 
for  relief  from  the  bar  of  the  court's  order, 
but  the  case  of  one  whose  attention  has  been 
repeatedly  called  to  his  right  and  duty,  and, 
who,  with  careless  indifference,  or  designed 
deliberation,  has  ignored  every  effort  of  the 
conrt,  and  Its  proper  officer,  to  Induce  him  to 
establish  his  claim.  It  is  the  case  of  one 
who  has  so  withheld  his  claim  as  to  engender 
suspicion  that  he  had  a  purpose  to  gain  some 
advantage  In  so  doing.  I  am  not  unmindful 
that  Mr.  Lee  attributes  his  tardy  application 
to  a  former  attorney.  Such  a  defense  will 
not  serve  him.  He  is  responsible  for  his  at* 
tomey's  negligence.  Wakeman  v.  Duchess 
of  Rutland,  3  Yes.  233;  DUlett  T.  Kemble, 
25  N.  J.  Eq.  60;  Mott  v.  Shreve,  Id.  4S&  And, 
If  that  were  not  so,  I  think  the  mere  fact 
that  he,  an  intelligent  principal,  has  suffered 
bis  attorney  to  delay  the  prosecution  of  his 
d&im  for  (12,500  and  Interest,  for  eight 
yeans  is  enough  to  conclusively  establish  his 
own  culpable  negligence.  I  will  deny  the 
application,  with  costs. 


(S2  N.  J.  B.  SO) 
HALL  T.  OTTERSON  et  al. 
(Court  of  Chancery  of  New  Jersey.    March  20, 
lSd4.) 

WiFB'g  SBFARA.TB  PrOPEBTT  —  DBBD  OV  TBU0»- 

Knowledob  oy  Effect  —  Suit  to  8bt  Asidi-- 
Limitations — Acquibsobncb  and  Laches. 

1.  Where  a  wife  and  her  hnsband,  who  was 
a  lawyer,  execute  a  deed  of  trust  of  her  ■epS' 
rate  property  by  which  he  acquires  an  advan- 
tage, the  burden  is  on  him  to  show  that  she 
thoroughly  understood  its  effect,  and  where  it 
does  not  appear  that  she  had  independent  ad- 
vice, and  the  deed  was  oompllcated,  and  a  cur- 
sory reading  of  it  would  disclose  the  scheme  ot 
the  will  to  be  that  if  neither  wife  nor  husband 
disposed  of  the  property  by  will  it  should  go  to 
her  heirs  at  law,  and  audi  reading  would  not 
give  the  unprofessional  mind  an  idea  that,  by 
the  words  or  the  survivor  of  them"  in  the 
power  of  revocation,  it  gave  the  hnsband  pow- 
er on  her  death  to  have  the  fee  rested  in  him 
and  diverted  from  her  heirs,  and,  when  a  power 
of  revocation  in  said  deed  was  limited  in  its  ex- 
ercise to  the  joint  action  of  husband  and  wife, 
the  inference  is  that  the  deed  was  executed  by 
the  wife  without  thoroughly  understanding  its 
effect,  and  under  a  mistake,  and  it  will  not  be 
allowed  to  stand  against  her  heirs,  both  she 
and  her  husband  having  died  without  disposing 
of  it  by  will,  and  he  having  after  her  death  le- 
vokud  the  trusts  and  had  the  fee  vested  in  him. 

2.  A  suit  to  sot  aside  a  deed  ot  trust  by 
reason  ot  mistake,  being  purely  of  equitable 
cognizance,  is  not  affected  by  the  statute  of 
limitations. 

3.  A  suit  by  the  heir  of  a  married  woman 
to  set  aside  a  deed  wf  trust  of  her  separate 
property  by  reason  of  a  mistake  therein,  which 
gave  the  husband  power  after  her  death  to  have 
the  fee  vested  in  him  and  diverted  from  her 
heirs,  la  not  barred  by  acquiescence  and  laches, 
except  as  to  such  part  of  the  property  as  he 
sold,  where  the  husband  was  entitled  to  Uie 
posscssiiHi  of  the  property  for  life  by  the  ear- 
tesy,  and  the  heir  lived  with  and  trusted  the 
husband,  and  he  told  her  that  bis  wife  had 
given  him  the  propertr,  and  promised  her  that 
if  she  outlived  him,  she  would  see  that  he  haa 
done  her  no  wrong,  and  she  brought  the  salt 
three  months  after  his  death. 

Suit  by  Sarah  M.  Hall  against  Andrew  Ot- 
terson  and  others  to  set  aside  a  deed  of  trust 

Barker  Omnmore  and  William  M.  Gum- 
mere,  for  complainant  Peter  V.  Voorhees 
and  Frank  T.  Lloyd,  tor  def^idants. 

On  Bill,  Answer,  Replication,  and  Proofk  In 
Opoi  Court 

OREEN,  y.  0.  Samuel  Haines,  late  of  the 
county  of  Burlington  In  this  state,  who  de- 
parted this  life  about  ttie  year  1835,  was 
seised  In  his  lifetime  and  at  hU  death  of  a 
considerable  estate.  Including  the  lands  and 
premises  in  controversy  in  this  suit  being  a 
farm  at  Moorestown,  N.  J.  He  left,  him  sur- 
viving, his  widow,  since  deceased,  and  two 
daughters,  Rebecca  B.  and  Sarah  M.,  his 
only  children  and  hdrs  at  law.  Sarah  M. 
Haines,  <m  or  about  the  9th  of  June, 
1849,  conveyed  all  her  undivided  one-half 
part  in  the  premises  In  controversy  to  one 
Jcrfm  M.  Kalghn,  his  heirs  and  assigns,  in 
trust,  among  other  things,  to  convey  all  or 
any  part  thereof  whenever  the  said  Sarah  M. 
Haines,  whether  feme  covert  or  feme  sole, 
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should  in  a  specified  manner  direct  Sarah 
M.  Haines,  on  or  about  the  27th  day  of  June, 
1849,  intermarried  with  one  Samud  W.  Hall, 
and  on  August  31,  1852,  togeth»  with  her 
husband,  conveyed  all  her  equal  undivided 
one-half  part  of  the  premises  to  her  sister, 
Rebecca  B.  Haines,  and  afterwards,  on  or 
about  the  6th  ot  December,  1857,  John  M. 
Kaighn,  trustee  as  aforesaid,  by  direction,  c^ 
the  said  Sarah  M.  Haines  granted,  ratified, 
and  confirmed  tlie  aforesaid  conveyance  of 
the  said  undivided  half  in  and  to  the  said 
Rebecca  B.  Haines,  who,  by  reason  of  the 
said  conveyances  and  her  inheritance  from 
her  father,  became  the  sole  owner  in  fee  of 
the  premises.  On  or  about  the  Ist  of  Oc- 
tober, 1856,  Rebecca  B.  Haines  intermarried 
with  one  James  Otterson,  Jr.,  and  on  March 
2,  1858,  a  diild  was  bom  of  the  marriage; 
it  lived  only  27  days.  James  Otterson,  Jr., 
was  a  lawyer  of  prominence  in  Philadelphia, 
and,  as  the  evidence  shows,  was  intrusted  by 
his  wife  with  the  entire  management  of  her 
property  and  affairs.  February  25,  1858,— 
that  is,  six  days  before  the  birth  of  the 
child,— Otterson  and  his  wife,  for  a  nominal 
consideration,  execnted  a  deed  conveying  the- 
premises  in  controversy,  being  a  farm  at 
Moorestown,  N.  J.,  to  James  E.  Gowen  on 
various  trusts. 

Mrs.  Otterson  had  considerable  other  prop- 
erty, real  and  personal,  and  I  do  not  think 
the  provisions  of  the  trust  deed,  other  than 
the  clause  claimed  to  contain  a  power  of 
revocation,  are  Justly  open  to  severe  criti- 
cism as  unreasonable  or  improvident  It  is 
tme  that  by  them  the  husband  acquired  con- 
trol of  the  wife's  estate  during  his  life,  but 
that  is  no  more  than  would  be  expected  from 
a  loving  and  devoted  wife  to  an  atFectlonate 
and  attentlye  husband.  By  the  insertion, 
however.  In  the  clause  referred  to  of  the 
words  "or  survivor  of  them,"  he  was  enabled 
ti>  defeat  what  I  think  appears  to  have  been 
the  intention  of  his  wife;  namely,  that  the 
property  should,  Ini  the  event  which  has  hap- 
pened, descend  to  those  in  whose  behalf  this 
suit  is  brought  After  the  trust  as  to  the 
property  during  the  lives  of  both  husband 
and  wife,  there  follow  provisions,  stripped  of 
their  technical  phraseology,  substantially  that 
the  wife,  at  any  time  during  her  life,  might 
appoint  to  whom  all  or  any  part  of  the  prem- 
ises should  go  after  her  decease  and  the  de- 
cease of  her  husband;  tliat,  if  she  should  not 
by  will  so  appoint,  then  he,  at  any  time  dur- 
ing his  natural  life,  might  by  will  dispose  of 
the  premises  to  whomsoever  he  might  choose, 
and,  if  neither  of  them  should  dispose  of  the 
premises  by  will,  then  the  trustee  should  hold 
the  tana  for  the  right  heirs  at  law  of  Re- 
becca, and  by  good  conveyance  convey  the 
premises  to  the  said  right  heirs  of 'Rebecca 
In  fee,  in  such  shares  and  proportions  as  the 
said  heirs  would  have  been  entitled  to  had 
Rebecca  died  Intestate.  Then  follows  the 
clause  providing  for  the  revocation  of  the 
uses  and  trusts  declared  in  the  deed,  and  for 


reconveyance,  but  which  revocation  conid 
only  be  made  by  James  Otterson,  Jr.,  and 
Rebecca  Jointly  during  their  lives,  and  by 
the  survivor  of  them,  with  the  proviso  that 
Otterson,  in  the  event  of  his  surviving  Us 
wife,  was  not  to  have  power  to  defeat  any 
testamentary  devise  or  appointment  which 
Rebecca  might  make  in  her  lifetime.  Mrs. 
Otterson  died  March  10,  1863,  intestate,  leav- 
ing her  husband,  but  no  Issue,  her  surviving, 
and  the  complainant  Sarah  M.  Hall,  her  only 
sister  and  sole  heir  at  law.  James  Otterson, 
Jr.,  the  husband,  took  possession  of  the  farm 
and  continued  to  occupy  it  until  his  death, 
September  24,  1890.  The  deed  of  trust  was 
not  recorded  imtil  January  22, 18C4,  six  years 
after  its  date,  and  one  year  after  Mrs.  Otter- 
son's  death.  Between  the  time  of  Mrs.  Ot- 
terson's  death  and  the  reccn-d  of  the  deed, 
Gowen,  the  trustee,  on  Otterson's  revocation 
of  the  trust  and  demand  therefor,  made  a 
deed  in  fee  of  the  premises  to  James  Otter- 
son, Jr.,  and  on  February  16,  1885,  Gowen 
died.  The  deed  from  Gowen  to  Otterson  was 
also  recorded  January  22,  1864.  Otterson  in 
his  lifetime  conveyed  several  portions  of  the 
property  to  various  Individuals,  many  of 
whom  erected  buildings  on  the  parcels  so  ooq- 
veyed.  On  Otterson's  death  a  paper  was 
found,  signed  by  him,  but  not  In  the  pres- 
ence of  witnesses,  so  as  to  be  effectual  as  a 
will  under  the  statute,  by  which  he  attempt- 
ed to  devise  the  farm  tn  question  to  the  chil- 
dren of  the  complainant  In  consequence  of 
its  defective  execution,  be  died  intestate  as 
to  the  real  estate,  leaving  no  issue,  but  sev- 
eral brothers  and  sisters,  his  only  heirs  at 
law,  who  thereupon  to(A  possession  of  the 
property,  and  afterwards,  by  deed  dated  No- 
vember 13,  1890,  conveyed  the  premises  to 
Charles  H.  Otterson  in  trust;  which  deed.  It 
seems  to  be  admitted,  was  made  for  con- 
venience in  making  title  to  the  lands.  Sarah 
M.  Hall,  the  complainant  and  sole  heir  at 
law  of  Rebecca  B.  Otterson,  brought  an  ac- 
tion of  ejectment  three  months  after  Otter- 
son's death,  and  on  the  10th  of  January,  1S91, 
filed  the  biU  in  this  cause  to  set  aside  the 
deed  of  trust  Otterson  died  insolvent  so 
much  so  that  the  value  of  this  land  is  neces- 
sary to  pay  his  debts,  and  the  contest  In  the 
case  is  therefore  practically  between  the  com- 
plainant as  the  heir  at  law  of  Mrs.  Otter- 
son, and  the  credlt(»8  of  James  Otterson,  Jr. 
The  deed  in  question  was  made  prior  to  the 
birth  of  the  child  and  subsequent  to  the  mar- 
ried woman's  act  of  1852.  Nixon,  Dig.  (4th 
Ed.)  547. 

This  deed  was  a  voluntary  conveyance  on 
the  part  of  Mrs.  Otterson.  She  had  Inherited 
the  property  in  question  from  her  father, 
who  died  in  1835,  when  she  was  three  years 
of  age.  She  held  it  and  the  rents,  issues, 
and  profits  thereof,  after  her  marriage  in 
1856,  under  the  act  of  1852,  "as  her  sole  and 
separate  property,  as  If  she  was  a  single 
female."  At  the  time  of  the  conveyance  at- 
tacked, her  husband  had  no  present  estate 
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In  her  Umda.  He  was  not  tenant  by  tbe 
cortesy  Initiate,  not  only  becaose  the  act  of 
1862  prevented  hla  acquisition  of  that  estate 
<Porch  V.  Fries,  18  N.  J.  Bq.  20i),  but  also  be- 
cause no  Issue  of  the  marriage  had  yet  been 
bom  alive,  nor  for  the  same  reason  had  be  "ob- 
tained an  inchoate  right  which,  on  his  wife's 
death,  he  surviving,  would  bloom  into  a 
freehold"  (Insurance  Co.  v.  Barracllff,  45 
N.  J.  Law.  M3,  G50).  In  Shnrmur  v.  Sedgwick, 
2t  Oh.  Div.  697,  Vice  Chancellor  Bacon  held 
that  the  reUnqnlshment  of  a  possible  estate  by 
tbe  curtesy  did  not  render  a  deed  of  settle- 
ment not  voluntary,  and  void  as  against  a 
mortgagee,  under  27  Ells,  e  4,  S  1.  Speak- 
man  v.  Tatem,  48  N.  J.  Bq.  136,  21  AtL  466, 
afiOrmed  on  appeal,  60  N.  J.  Eq.  484,  27  AtL 
'636,  recognizes  that  the  husband  has  some 
inherent  marital  rights  in  his  wife's  estate, 
which  are  not  defined,  which  he  may  relin- 
quish in  a  deed  of  settlement,  of  sufficient 
moment  to  give  him  the  right  to  hold  the 
trustee  to  the  discharge  of  his  duty.  But  in 
this  case  any  such  Interests  were  not  given 
-up  by  Mr.  Otterson,  who  by  the  terms  of 
the  trusts  secured  for  his  life  every  right  in 
his  wife's  property  which  he  could  possibly 
have  exercised  over  it  as  her  husband.  The 
rule  of  equity  that  "he  who  bargains,  in  a 
matter  <rf  advantage,  with  a  person  placing 
confidence  in  him,  is  bomid  to  show  that  a 
reestmable  use  has  been  made  of  that  con- 
fidence" (Gibson  T.  Jeyes,  6  Yes.  206),  ap- 
plies with  peculiar  force  to,  a  transaction 
by  which  a  husband  secures  from  his  wife 
a  portion  of  her  estate.  The  most  dominant 
-of  all  relatl<»]s  is  that  of  the  husband  over  the 
wife.  There  are,  of  course,  exceptional  cases 
when  the  will  of  the  woman  may  control 
The  relation  is  so  dose,  the  trust  of  the  wife 
'«o  absolute,  her  dependence  so  entire^  it 
may  be,  her  fear  so  abject,  while  the  domin- 
ion of  the  husband  is  so  complete,  his  infiu- 
ence  so  insidious  yet  so  controlling,  that 
equity  regards  all  such  tiansactiona  with  a 
Jealous  carey  and  subjects  them  to  the  sever- 
est scrutiny.  Th»  greater  tbe  affection,  the 
more  submissive  the  dep^idence;  the  strong- 
er the  trust,  the  more  liable  is  the  wife  to 
be  subject  to  the  control  of  the  husband,  and 
the  more  vigilant  should  the  court  be  In  pro- 
tecting the  weak.  Farmer  t.  Farmer,  80  N. 
J.  Eq.  211,  216;  May,  Fraud.  Oonv.  (Text 
Book  Series)  483;  Blade  ▼.  Black,  80  N.  J. 
Eq.  216,  219;  Boyd  t.  De  La  Montagnle, 
73  N.  y.  602;  Weeks  v.  Haas,  3  Watts  & 
&  620;  Campbell's  Appeal,  80  Pa.  St  298; 
Darlington's  Appeal,  86  Pa.  St  612;  McRae 
V.  BatUe,  69  N.  C.  98;  Witbeck  v.  Witbeck, 
25  Mich.  430;  Smyley  v.  Reese,  63  Ala.  89; 
Shaffer  t.  Kugler  (Mo.  Sup.)  17  S.  W.  69a 
Chief  Justice  Gibson  says.  In  Watson  v. 
Mwcer,  6  Serg.  &  R.  49,  with  reference  to 
transfws  obtained  from  the  wife  for  the  pur- 
pose of  vesting  the  estate  in  the  husband: 
"What  honest  mind  would  feel  regret  that, 
In  the  hurry  of  accompllshmoit,  some  clr- 
«amstancet  merely  formal,  was  omitted  by 


which  the  wife  and  her  family  were  rescued 
ftom  his  rapacity?"  This  deed  was  executed 
at  a  critical  period  of  Mrs.  Otterson's  life. 
She  was  in  extremely  delicate  health ;  It 
was  doubtful  if  she  could  survive  the  peril 
of  her  approaching  confinement  She  was 
a  refined  lady,  unacquainted  with  business, 
relying  for  its  care  first  on  her  agents  and 
then  on  her  husband,  who,  after  theh:  mar- 
riage, became  her  agent,  and  was  Intrusted 
by  her  with  the  entire  management  of  her 
estate,  and  exclusively  of  the  property  In 
question;  In  short,  she  was  most  dependent 
on  and  devoted  to  him  iond  his  interests, 
her  affection  for  and  attention  to  him  were 
marked,  as  was  her  anxiety  to  please  him. 
He  was  a  prominent  lawyer;  so  was  the 
selected  trustee,  who  was  the  husband's  in- 
timate friend;  and  so  was  also  the  officer 
who  took  the  acknowledgment  So  far  as 
the  evidence  shows,  this  Inexperienced  lady 
was  surrounded  by  these  gentlemen,  of  whose 
legal  ability  she  must  have  been  aware,  in 
one  of  whom  she  reposed  the  most  implicit 
confidence,  she  being  without  any  compe- 
tent independsit  adviser.  It  Is  a  case  in 
which  the  court  should  be  alert  to  require  the 
observance  of  all  technical  rules  applicable. 

In  all  transactions  between  persons  occu- 
pying relations,  whether  legal,  natunJ,  or 
conventional  In  their  origin,  in  which  confi- 
dence is  naturally  inspired,  is  presumed,  or, 
tn  ftict,  reasonably  exists,  the  burden  of  proof 
if  thrown  upon  the  jfcrBoa  In  whom  confi- 
dence is  reposed,  and  who  has  acquired  an 
advantage,  to  show  afflrmativdy,  not  only 
that  no  deception  was  practiced  therein,  no 
undue  influence  used,  and  that  all  was  fair, 
open,  and  voluntary,  but  that  It  was  wtU 
understood.  Mott  v.  Mott,  49  N.  J.  Eq.  192, 
22  AtL  997;  Gibson  v.  Jeyes,  supra;  Hogh- 
ton  T.  Hoghton,  15  Beav.  278;  Simeon  v. 
Wilson,  3  Bdw.  Ch.  36;  Coutts  v.  Acwortb, 
L.  B.  8  Eq.  658;  Boyd  v.  De  La  Montagnle, 
supra;  Darlington's  Appeal,  supra;  Hugue- 
nln  V.  Basdey,  2  White  &  T.  Lead.  Gas.  Biq. 
(Text  Book  Series)  697,  notes.  It  la  essoitlal 
to  the  maintenance  of  a  deed  of  gift  that  the 
donor  comprehends  the  full  force  and  effect 
of  his  acts;  as  Sir  George  Jessel.pnts  It 
"thMoughly  nnderstands  what  ha  Is  aboaV 
(Dutton  V.  OChompson,  23  Ch.  Div.  278,  281), 
or,  in  the  words  <^  Lord  Eldon  tn  Huguenln 
T.  Baseley,  14  Ves.  273,  "with  that  knowledge 
of  all  their  effect,  nature,  and  consequences 
which  the  defendants  and  the  attorney  were 
bound  by  their  duty  to  communicate  to  her 
before  she  was  suffered  to  execute  thooi." 
See,  also,  Mulock  v.  Mulock,  31  N.  J.  Bq. 
694,  602.  It  is  to  establish  this  tborongh  un- 
derstanding that  the  burden  of  proof  Is 
thrown  on  the  donee  In  cases  of  gifts  be- 
tween persons  standing  in  fldodary  relaUons. 

The  state,  in  its  carefol  protection  of  the 
rights  of  married  women  In  the  transfer  of 
their  real  estate,  requires  by  statute  that  a 
public  officer  shall  make  known  to  her  tbg 
contents  of  the  instrument,  and  take  her  ac- 
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kuowledgment,  when  she  1b  separate  and 
apart  from  ber  busband,  that  her  execution 
thereof  Is  her  yoluntary  act  and  deed,  freely 
done,  and  without  any  fear,  threats,  or  com- 
pulsion of  her  husband.  This  law  Is  to  se- 
cure to  her,  through  an  ofScer,  knowledge  of 
the  contents  of  the  paper,  and  an  opportunity, 
when  not  tor  the  actual  presence  of  her  hus- 
band, '  of  exercising  h»  own  will  and  pur- 
pose. The  certificate  of  the  officer  in  com- 
pliance with  the  statute  completes  the  for- 
mality, and  makes  it  a  legnl  conveyance.  It 
Is  evidence  that  the  contents  of  the  deed 
have  been  made  known  to  the  wife,  and  that 
she  has  acknowledged  that  Its  execution  is 
flree  and  volimtary.  Tet,  while  it  may  be 
true  that  the  deed  has  been  read  to  ber,  she 
may  be  as  far  from  thoroughly  understand- 
ing the  effect  of  the  act  as  she  may  be  un- 
conscious of  the  dominant  influence  of  her 
husband's  will  inducing  her  action.  While, 
in  the  case  of  an  ordinary  transfer  of  title, 
it  may  be  safely  asstuned  that  any  man  or 
woman  of  Intelligence  would  entirely  com- 
prehend the  effect  of  a  deed  whose  contents 
have  been  made  known  to  them,  that  pre- 
sumption cannot,  I  think,  be  indulged  in 
with  reference  to  a  deed  of  trust,  with  its 
complicated  provisions.  Something  more  than 
having  the  contents  made  known  would  be 
required  in  order  that  a  man  or  woman  of 
ordinary  information  should  fUIly  understand 
the  force  and  effect  of  such  a  deed,  drawn 
in  the  technical  verbiage  of  the  professional 
conveyancer.  Hoghton  v.  Eoghton,  supra. 
It  is  to  seciu-e  this  thorough  understanding 
that  courts  of  equity  require.  In  cases  of  this 
kind,  except  those  Involving  mere  trifling 
gifts,  that  the  donor  shall  have  Independent 
advice.  Sir  O.  J.  Turner,  L.  J.,  in  Rhodes 
V.  Bate,  1  Ch.  App.  2o2,  at  257,  says:  "I 
take  It  to  be  a  well-established  principle  of 
this  court  that  persons  standing  in  a  confi- 
dential relation  towards  others  cannot  entitle 
thMnselves  to  hold  benefits  which  those  oth- 
ers may  have  conferred  upon  them,  unless 
they  can  show  to  the  satisfaction  of  the  court 
that  the  person  by  whom  the  benefits  have 
been  conferred  had  competent  and  Independ- 
ent advice  In  conferring  them.  This,  in  my 
opinion,  is  a  settled  general  principle  of  the 
court,  and  I  do  not  think  that  either  &e  age 
or  capacity  of  the  person  conferring  tite  bene- 
fit, or  the  nature  of  the  benefit  conferred, 
affects  this  principle.  Kckewich,  X,  in  All- 
card  v.  Skinner,  36  Ch.  Div.  145,  at  1S8,  says: 
"Where  the  paramount  influence  presumably 
exists,  it  (the  law)  casts  on  the  possessor  of 
such  influence  the  burthen  of  proving  that 
the  gift  was  free,  and  it  holds  an  essential 
part  of  that  proof  to  l)e  that  the  donor  had 
'competent.  Independent  advice;'"  and  Llnd- 
ley,  h.  X,  at  ISl:  "In  this  class  of  cases  It  has 
been  considered  necessary  to  show  that  the 
donor  bad  Indepeudent  advice,  and  was  re- 
moved from  the  influence  of  the  donee  when 
the  gift  to  him  was  made."  See,  also,  Prl- 
deoux  T.  lA>n8date,  1  De  Oex,  X  &  S.  433; 


Savery  v.  King,  6  H.  I^-  Cas.  62T;  In  re  (Jar- 
nett,  31  Ch.  Dlv.  1;  DoUiver  v.  Dolliver  (CaL> 
SO  Pac.  4;  Leech  t.  Farr,  cited  in  13  Am. 
Law  Reg.  (N.  S.)  350.  Not  only  does  It  not 
appear  that  Mrs.  Otterson  had  independ^it 
advice  to  explain  the  effect  of  the  deed,  but 
I  think  the  present  condition  of  affairs,  con- 
sidered in  the  light  of  the  provisions  of  tbe 
deed  of  trust,  demmistrates  that  Mrs.  Otter- 
son  did  not  thoroughly  understand  It  It 
Is  undoubtedly  true  that,  in  construing  an  in- 
strument, it  Is  to  be  assumed  that  the  par- 
ties Intended  its  terms  In  the.  sense  estab- 
lished by  the  courts  In  their  interpretation, 
but,  in  ascertaining  whether  the  parties  real- 
ly undtfstood  the  terms  of  the  Instrument; 
we  have  a  right  to  judge  from  its  plain  pro- 
visions whether  one  or  more  of  its  possible 
effects  was  intended.  No  question  is  raised 
as  to  the  validity,  under  tiie  trusts,  of  the 
conveyance  from  James  Bt.  Gowen,  the  trus- 
tee, to  James  Otto^on,  Jr.,  by  which  the  fee 
was  vested  in  him,  and  diverted  from  the 
be\ra  at  law  of  Blrs.  Otterson.  I  think  a 
cursory  reading  of  the  trusts  would  never 
have  given  tba  unprofessional  mind  the  Idea 
that  any  such  power  was  given.  The  scheme 
such  examination  would  disclose  to  such  per- 
son Is  that  during  the  lives  of  James  and  Re- 
becca they  may  Jointly  do  what  they  wish 
with  the  property,  even  to  the  revocation  of 
the  trusts;  that  Rebecca  might  at  any  time 
during  her  life  appoint  to  whom  all  or  any 
part  of  the  premises  shonid  go  after  the 
death  of  herself  and  husband;  that,  in  the 
event  of  her  failure  to  so  appoint  James,  he 
surviving  her,  at  any  time  during  hia  life 
might  by  will  dispose  of  the  premises  to 
whomsoever  be  might  choose;  that  if  nd- 
ther  James  nor  Rebecca  did  dispose  thereof 
by  will,  then  the  trustee  should  hold  for  the 
right  heirs  of  Rebecca,  to  whom  the  prem- 
ises should  be  conveyed.  It  is  dear  from 
these  provIslMis  that  she  intended  to  secure 
to  herself  the  right  to  appoint  by  win  the 
persons  to  whom  she  wished  the  property 
ultimately  to  go,  and,  if  she  failed  so  to  do. 
that  her  husband  by  will  might  do  the  same, 
and.  In  the  event  of  their  I>oth  dying  Intes- 
tate, or  without  making  such  appointment, 
the  premises  should  go  to  her  heirs  at  law. 
She  died  without  a  will.  He  made  an  un- 
finished attempt  to  Ieav«  one.  The  event 
contemplated,  by  which  the  heirs  were  to- 
have  acquired  the  estate,  happened,  but  the 
insertion  of  the  words  "or  the  survivor  of 
them"  In  the  clause  of  revocation  nullified 
this  clearly-expressed  Intention,  and  tends  to- 
divert  the  property  to  the  creditors  of  the 
husband. 

The  effect  of  the  absence  of  a  power  of  ' 
revocation  in  a  voluntary  conveyance  haa 
been  the  subject  of  much  fluctuation  of  opin- 
ion. Chancellor  McGUl  In  Van  Houten  v.  Van 
Winkle,  48  N.  X  Eq.  380,  at  385,  20  Aa  34. 
thus  states  the  present  condition  of  the  law: 
"As  to  such  an  instrument  the  authorities 
appear  to  bold  that  where  the  Intoit  ti>  make- 


Digitized  by 


Google 


S.3.) 


HALL  e,  OTTERSON. 


911 


It  irrerocable  does  not  Appear,  and  no  mo- 
tlTe  for  an  Irrevocable  settlement  is  shown, 
tbe  absence  of  the  power  of  revocation  is 
prima  facie  evidence  of  mistake."  Gamsey 
T.  Mundy,  24  N.  J.  Eq.  243;  same  case,  with 
note,  13  Am.  L«v  Reg.  (N.  S.)  345.  The 
deed  in  question  did  contain  a  certain  power 
of  revocation,  but  it  conld  only  be  exercised 
by  Mrs.  Otterson,  in  the  lifetime  of  her  hus- 
band, by  his  Joint  co-operation.  She  was  the 
donor  and  he  was  the  beneficiary  in  this 
deed.  Is  the  reservation  of  a  power,  to  be 
Jointly  exercised  by  the  donor  and  donee,  such 
a  power  of  revocation  as  is  contemplated  by 
the  authorities?  I  do  not  think  it  Is.  Lord 
Eldon  in  Huguenln  v.  Baseley,  14  Ves.,  at 
296,  refoTing  to  a  decision  of  Lord  Hard- 
wicke,  says:  "There  was  in  that  deed  a 
poww  of  revocation,  but  It  was  a  power  to 
revoke  in  presence  of  three  persons,  who  per- 
haps never  could  be  got  together,  which  was 
therefore  considered  as  if  there  had  been  no 
power  of  revocation;  and  the  want  of  such 
power  was  considered  strong  evidence  that 
the  parties  did  not  tmderstand  the  transac- 
tion, whence  arose  a  strong  inference  of  an 
undue  pxirpose."  In  this  case  the  reservation 
of  the  power  of  revocation  to  the  donor,  to 
be  exercised  only  Jointly  with  the  donee,  can- 
not certainly  be  considered  as  reserving  to 
her  the  right  to  revoke  the  deed.  The  ab- 
sence of  such  power  under  tbe  above  state- 
ment of  the  law,  then,  is  prima  facie  evidence 
of  mistake,  unless  the  Intent  appears  to  make 
it  irrevocable.  So  far  flrom  this  being  the 
case,  the  Insertion  of  the  clause  demoDstratea 
that  it  was  the  intention  to  make  it  revocable, 
and  no  motive  for  an  irrevocable  settlement 
is  shown.  The  evidence  shows  that  this  deed 
by  wbich  Mr.  Otterson,  the  agent,  secured  to 
himself  the  opporthml^  to  CMttrol  and  dis- 
pose of  the  property,  subject  to  the  single 
contingency  of  Mrs.  Otterson's  power  of  ap> 
pointment  by  will,  was  entirely  voluntary  on 
her  part,  and  that  it  was  made  at  a  time 
when  she  was  completely  under  his  influence. 
So  far  as  appears,  it  was  executed  by  b« 
without  any  Information  as  to  its  contents 
and  efTect  other  than  what  tbe  perfunctM? 
duty  ot  the  acknowledging  officer  required, 
and  without  the  b^ieflt  of  independent  ad- 
vice. It  would  seem  from  her  Intention,  as 
f;athered  from  Its  provisions,  that  she  did  not 
fully  understand  its  force  and  effect,  and  It 
is  to  be  presumed  that  It  was  executed  under 
a  mistake,  as  it  is  without  power  of  revoca- 
tion reserved,  so  far  as  she  Individually  was 
concerned,  although  it,  on  its  face,  develops 
the  intention  that  It  should  be  revocable.  All 
these  conclusioas  unite  in  tbe  result  that  this 
deed  cannot  stand  in  a  court  of  equity. 

It  was,  however,  made  in  1858,  and  Mrs. 
Otterson  died  in  1S63,  and  the  bUl  was  not 
filed  until  1891,-28  years  after  the  execution 
of  the  deed;  and  the  defendants  set  up  the 
statute  of  limitations,  and  also  claim  that 
the  complainant,  by  delay,  has  lost  any  right 
she  might  otherwise  have  to  attack  the  con- 
veyances; and,  furiher,  that  by  her  inaction, 


with  the  knowledge  that  James  Otterson,  Jr., 
was  exercising  acts  of  ownership  by  the  sale 
and  conveyance  of  porUcma  of  the  estate,  and 
its  Improvement  by  the  purchasers,  she  has 
80  far  given  her  acquiescence  to  the  original 
transaction  that  she  cannot  now  dissent 
therefrom  in  a  court  of  equity.  The  sections 
of  the  statute  of  limitations  which  the  defend- 
ants rely  on  are  16  and  17.  Revision,  p.  697. 
The  first  limits  entry  on  lands  to  20  years 
next  after  the  right  of  entry  accrued;  the 
other  limits  the  bringing  of  any  real,  possess- 
ory, ancestral,  or  other  action  for  lands  to 
tbe  same  period  after  the  right  or  title  there- 
to or  tbe  cause  of  such  action  accrues.  The 
latter  relates  to  actions  for  the  recovery  of 
lands,  and  necessarily  Involves  the  posses- 
sion thereof.  The  time  limited  therein  can- 
not commence  to  run  until  the  right  of  entry 
has  accrued.  Time,  under  either  section, 
does  not  run  against  a  remainder-man  until 
the  death  of  the  tenant  for  life.  This  was 
held  in  PInckney  v.  Burrage,  31  N.  J.  Law, 
21,  with  reference  to  the  30-years  section  of 
tbe  statute.  Revision,  p.  698,  pt  24.  James 
Otterson,  Jr.,  after  the  death  of  bis  wife, 
was  en  tided  to  the  possession  of  these 
premises  for  life  as  tenant  by  the  curtesy, 
irrespective  of  the  conveyances.  EOs  pos- 
session was  as  referable  to  the  one  right 
as  the  other.  While  he  lived,  therefore, 
Mrs.  Hall  had  neither  the  right  of  entry 
nor  of  possession.  Until  bis  death,  in  1890, 
she  could  not  maintain  a  suit  at  law  for 
the  recovery  of  the  land,  and  the  statate 
has  not,  therefore,  run  against  her  at  law. 
Duke  of  Leeds  v.  Amherst,  2  PhlL  Oh.  117; 
Kirwan  v.  Kennedy,  8  Ir.  R.  Bq.  472; 
Thompson  v.  Simpson,  1  Dm.  &  War.  4C9. 
The  principle  is  also  recoj^iixcd  by  Tvccaa, 
L.  J.,  in  Association  v.  Siddal,  3  De  Gex, 
F.  &  J.  68,  72,  saying:  "A  cestui  que  trust 
whose  interest  is  reversionary  is  not  bound 
to  assert  his  title  nntil  it  comes  into  posses- 
sion." 

The  present  is  a  suit  purely  at  equitable 
cognizance.  It  is  founded  on  that  branch  of 
equity  Jurisdiction  which  rdleves  against  mis- 
take. As  to  Its  subject-matter  she  would  be 
remediless  at  law.  The  case  does  not  fall 
within  the  principle  that  equity  applies  the 
bar  Qif  the  statute  to  cases  where  there  is 
both  a  legal  and  equitable  remedy  for  the 
same  cause  of  action.  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90,  118;  Smith  v.  Wood,  42  N.  J. 
Eq-  669,  7  Ati.  881;  Kirkpatrlck  v.  McElroy, 
41  N.  J.  Eq.  655,  7  AtL  647;  13  Amv  ft  Eng. 
Euc.  Law,  tit  "limitation  of  Acticms,"  p. 
675,  and  notes,  nds  defense  must  rest, 
therefore,  sol^  on  the  application  of  those 
rules  relating  to  acquiescence  and  laches, 
which  the  oonrt  has  always  recognized,  alto- 
gether outside  of  and  independent  of  the 
statute  of  limitations.  Th^  are  the  fruit  of 
tbe  maxim  that  "equity  aids  the  vigilant,  not 
those  who  slumber  on  their  rights."  The 
cbancellor  has  forcibly  stated  tbe  rule.  Its 
reason,  and  the  consequences  attendant  on  its 
disregard.  In  .Van  Houten  t.  Van  Winkle^ 
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sapm.  The  defenses  of  laches  and  acqol- 
escence  are  cognate,  but  not  coirelatiTe. 
They  both  spring  from  the  cardinal  rule  that 
"he  who  seeks  equity  must  do  equity."  "Ac- 
quiescence" however,  property  speaking,  re- 
lates to  Inaction  during  the  performance  of 
an  act  "Iiaches"  relates  to  delay  after  the 
act  is  d(«e.  Lord  Cottenham,  in  Duke  of 
Leeds  y.  Amherst,  2  PhlL  Ch.  117,  says  of  the 
use  of  the  term  "acquiescence:"  "If  a  party 
having  a  right  stands  by  and  sees  another 
dealing  with  property  in  a  manner  inconsist- 
ent with  that  right,  and  makes  no  objection 
while  the  act  is  In  progress,  he  cannot  after- 
wards complain.  That  is  the  proper  sense  of 
the  word  'acquiescence.' "  And  thus  it  is 
that  In  such  a  case  an  equitable  estoppel  is 
raised.  Acquiescence  here  might  properly  be 
applied,  in  favor  of  purchasers,  to  the  inac- 
tion of  the  complainant  while  James  Otterson, 
Jr.,  was  selling  portions  of  the  property,  and 
those  purchasers  were  spending  money  in  Its 
improvement.  "But"  says  Tbestger,  L.  J., 
In  De  Bussche  t.  Alt  8  Ch.  Dlv.  286-314, 
"when  once  the  act  Is  completed,  without  any 
knowledge  or  assent  upon  the  part  of  the 
person  whose  right  is  infringed,  the  matter  is 
to  be  determined  on  very  different  legal  con- 
siderations. A  rtght  of  action  has  then  vest- 
ed in  him  which  at  all  events,  as  a  general 
rule,  cannot  be  divested  without  accord  and 
satisfaction  or  release  under  seaL  Mere  sub- 
lUlssion  to  the  injuries  for  any  time  short  of 
the  period  limited  by  statute  for  the  enfwce- 
ment  ot  the  right  of  action  cannot  take  away 
<nich  right  although,  under  the  name  of 
laches,'  it  may  afford  a  ground  for  refusing 
relief  under  some  peculiar  circumstances." 
'Now,  the  doctrine  of  laches  in  courts  of 
equity,"  says  Sir  Barnes  Peacock,  in  Petro- 
ieum  Co.  v.  Hurd,  U  R.  6  P.  C.  221,  at  293, 
"is  not  an  arbitrary  or  technical  doctrine. 
When  it  would  be  practically  unjust  to  give  a 
remedy,  either  because  the  party  has,  by  his 
conduct  done  that  which  might  fairly  be  re- 
garded as  equivalent  to  a  waiver  of  It  or 
when,  by  his  conduct  and  neglect  he  has, 
though  perhaps  not  waiving  that  remedy, 
yet  put  the  other  party  in  a  situation  in 
which  it  would  not  be  reasonable  to  place 
him  if  the  remedy  were  afterwards  to  be 
Asserted,  in  either  of  these  cases  lapse  of 
time  and  delay  are  most  material.  But  in 
<9very  case,  if  on  argument  against  relief, 
which  otherwise  would  be  just  is  founded 
upon  mere  delay,  that  delay,  of  course,  not 
amounting  to  a  bar  by  any  statute  of  limita- 
tion, the  validity  of  that  defense  must  be 
tried  upon  principles  substantially  equitable. 
Two  circumstances,  always  important  In  such 
oases,  are  the  length  of  the  delay,  and  the 
nature  of  the  acts  done  during  the  interval 
which  might  affect  either  party,  and  cause  a 
balance  of  Justice  or  Injustice  in  taking  the 
one  course  or  the  other,  so  far  as  relates  to 
the  remedy." 

In  the  adjustment  of  these  scales  of  jus- 
tice, it  ia  a  controlling  consideration  whether 


the  delay  has  been  without  wild  excuse; 
not  an  excuse  in  law,  but  one  which  wonld 
have  led  a  person  reasonably  to  act  as  the 
party  charged  with   laches  has.    A    person 
cannot  be  deprived  of  his  remedy  in  equity 
on  the  ground  of  laches,  unless  it  appears 
that  he  had  knowledge  of  his  rights.    As 
one  cannot  acquiesce  In  the  performance  of 
an  act  of  which  he  is  ignorant  so  one  can- 
not be  said  to  neglect  the  prosecution  of  a 
remedy  when  be  has  no  Imowledge  that  his 
rights  have  been  invaded,  excepting,  always, 
that  his  want  of  knowledge  Is  not  the  result 
of  his  own  culiwble  negligence.    It  is  not  a 
little  dlfScult  to  determine  what  luiowledge 
Is  necessary  to  place  the  party  In  the  posi- 
tion of  negligently  delaying  his  action.    The 
chancellor,  In    Van  Houten  v.  Van  Winide. 
supra,  says:  "After  he  has  been  Informed  of 
facts  and  circumstances  which  apprise  him 
of   the   wrong."    The   court  -In   O'Neill  v. 
Hamill,  Beat  618,  says:  "Of  her  being  fully 
apprised  of  her  rights."    In  Petroleum  Co.  t. 
Hurd,  supra,  it  Is  described  as  "'sufficient 
knowledge  of  the  fact  constituting  the  title 
to  relief."    That  It  must  be  something  more 
than  knowledge  of  the  mere  facts  whid» 
have  transpired,  or  papers  which  may  have 
been  executed,  is  shown  by  In  re  Garneu.  £1 
Ch.  Dlv.  1,  which  was  an  action  brought  by 
two  ladles  who  had  themselves  executed  re- 
leases to  their  aunt     This  was  do_o  in  1858. 
The  aunt  died  In  1879.    The  action  was  not 
commenced  until  1888  to  set  aside  the  re- 
leases.   The  act  attacked   was  the  act  of 
themselves,  and   of  course   they   were  not 
ignorant  of  it    Cotton,   L.  J.,  says   (page 
10):     "But    here,    on    the    evidence,    these 
ladies  never  knew,  until  after  the  death  of 
their  aunt  that  they  had  any  rights  which 
they    were    giving   up,— any   rights    beyond 
those  which  were  stated  on  the  face  of  that 
deed,  in  respect  of  which  they  had  received 
those  sums."     In  Savery  v.  King,  5  H.  !.> 
Cas.  6C6,  the  father  had  a  Ufe  estate  in  cer- 
tain lands,  with  remainder  to  his  sons  in  taU 
male.    He  was  indebted  to  S.,  his  solicitor, 
more  than  £9,000,   which  was  secured  by 
policies  of  insurance  on  his  life.    In  1835  It 
was  arranged  between  the  father,  the  solic- 
itor, and  the  eldest  son,  who  had  only  just 
come  of  age,  and  who  was  living  with  hl« 
father,  that  a  disentailing  deed  should  be  exe- 
cuted, and  that  the  father  and  son  should 
then  execute  a  mortgage  for  £10,000,  with  a 
power  of  sale;  the  difference  in  the  amount 
of  the  former  Incumbrances  and  mortgage 
being  made  up  by  fm-ther  advances;   tha« 
being  also  a  reduction  in  the  rate  of  Interest 
and  the  policies  of  Insurance  being  assigned 
to  the  elder  son  for  his  use.    The  son  had 
no  other  advice  than  from  his  father's  solic- 
itor, who  was  also  mortgagee.    The  fath<a' 
afterwards  borrowed  more  money  from  the 
solicitor,  repayment  of  which  was  secured 
by  charges  on  the  estate,  executed  by  both 
father  and  son.    With  part  of  that  money 
other  property  was  pui-chased  for  the  sou. 
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TVe  ordinal  properly  was  afterwards  pat  up 
tor  sale,  to  dlsctaorec  all  the  Incumbrances, 
and  iras  bought  in,  and  nltimntcly  purchased, 
by  the  solicitor,  who  wns  the  mortgagee. 
TbB  bill  to  set  aside  these  transactions  was 
not  filed  until  1847,-14  years  after  the  dis- 
entailing deed  was  made.  It  wUl  be  noted 
that  In  this  case  the  son,  who  was  the  plain- 
tiff, participated  in  the  execution  of  the 
papas  which  be  sought  to  set  aside,  and 
most  therefore  have  had  knowledge  of  the 
facts.  Cranworth,  L.  C,  at  666  says,  on  the 
question  as  to  the  plaintiff  being  barred  by 
lapse  of  time:  "His  bill  «ras  filed  in  March, 
1847.  Iliat  was  about  twelve  years  after 
ttie  date  of  the  mortgage,  and  eight  or  nine 
years  after  the  sale.  I  cannot  think  that 
this  delay  makes  any  difference  in  the  case. 
There  ia  no  reason  whatever  to  snppose  that 
Ricliard  [the  son]  was  guilty  of  any  unrea- 
sonable delay,  or  indeed  of  any  delay  at  all 
after  he  had  become  aware  of  his  right  to 
question  tbe  validity  of  the  mortgage;  and 
in  those  drcamstances,  even  if  the  delay  had 
been  much  greater  than  it  was,  tliere  would 
have  been  nothing  to  Impugn  hia  title  to  re- 
lief. Savery,  the  soUcitta',  must  lie  consid- 
ered sulMtantlally  to  hare  represented  to 
Richard  that  the  mortgage  waa  valid,  and  so, 
consequently,  that  the  sale  was  binding  on 
him.  He  cannot,  therefore,  complain  that 
Bichard  acted  on  his  representations  till,  aft- 
er the  lapse  of  several  years,  he  discovered 
It  to  be  erroneous."  We  have  here  stated, 
as  an  excuse  for  delay,  that  the  complainant 
lias  been  misled  by  the  defendant  See,  also, 
Buckingham  v.  Ludlum,  87  N.  X  Bq.  187-148. 
Mrs.  Hall  says  that  she  first  heard  that 
her  sister,  BIrs.  Otterson,  Iiad  executed  tliis 
deed  of  conveyance,  after  her  death;  tliat 
Mr.  Otterson  then  told  her  tliat  ber  sister  bad 
given  him  the  farm;  and  that  he  Immediatdy 
went  on,  and  said:  "Whoever  shaQ  outlive 
me  win  see  that  I  have  never  done  yon  or 
yonr  children  any  injustice."  She  was  8t 
the  time  a  member  of  the  Ottawon  family, 
making  her  home  with  them  when  her  slsto- 
died,  and  continuing  to  live  there  for  some 
time  thereafttf.  The  same  dlligeDce  is  not 
reqnired  between  members  of  the  same  fam- 
fly  as  between  strangera  Laver  v.  Fielder, 
B  Jnr.  (N.  S.)  190.  Afta  Mrs.  Hall's  hns- 
iiand's  death,  Otterson  tiecame  h»  legal  ad- 
viser, attended  to  her  business,  and  continued 
not  mily  on  terms  of  friendstilp,  but  of  coa- 
fldence,  dnring  li)s  life.  She  had  every  rea- 
son to,  and  did,  put  entire  trust  and  reliance 
In  him  and  Ills  representations,  and  there  is 
no  reason  to  think,  from  the  facts  as  they 
appear,  tliat  her  confidence  was  misplaced. 
The  onwitneesed  will,  dated  May  20,  1887,— 
24  years  after  his  wife's  death,— demonstrated, 
I  Hiink,  that  he  really  intended  to  carry  out 
Mm  Otterson's  purpose  that  this  property 
T.28A..no.l6— 58 


should  go  to  Hie  cblldren  of  Am  complainant 
But  it  is  urged  that  she  had  constructive.  If 
not  actual,  notice  from  the  record  of  the 
transfer  of  the  Ottersons  to  Gowen,  and 
from  Gowen  to  Mr.  Otterson.  The  deed  of 
trust  however,  was  not  put  upon  record  un- 
til January,  1804,-0  years  after  its  date,  and 
nearly  one  year  after  B^s.  Otterson's  death, 
and  contemporaneous  with  the  conveyance 
from  Gowen,  trustee,  to  Otterson.  It  does 
not  appear  definitely  when  the  statement 
that  his  wife  bad  given  him  the  property  was 
made  by  Otters'm  to  Mrs.  Hall,  but  the  fair 
construction  of  the  evidence  is  that  it  was 
soon  after  her  sister's  death.  But  I  do  not 
think  she  was  negligent  In  falling  to  make 
an  ezamlnntlon  of  the  record.  Not  only  Is  It 
probable  tbnt,  at  the  time  It  was  put  on  rec- 
ord, she  was  acting  under  the  promises  of 
Otterson,  but,  if  she  bad  any  knowledge 
whatever  of  legal  rights,  she  knew  that  in- 
dependent of  the  deed,  Otterson  was  entitled, 
as  tenant  by  the  curtesy,  to  continue  in  pos- 
session of  the  property.  These  defendante 
stand  In  Otterson's  shoes.  They  cannot  urge, 
as  a  bar  to  tlie  complainant's  right  of  action, 
a  dday  in  commencing  suit,  if  it  has  tieen 
occasioned  by  the  acts  or  representations  of 
him  under  whom  they  claim.  They  come  In- 
to court  and  insist  that  it  is  Inequitable  that 
the  complainant  should,  after  a  delay  of 
many  years,  prosecute  ber  claim;  but,  if  he 
whom  they  represent  has  been  the  cause  of 
this  procrastination,  this  appeal  to  the  eqol- 
talde  denial  of  this  court  does  not  lie  In  their 
months.  With  his  announcement  to  Sirs. 
Hall  that  her  sister  had  given  him  the  fiirm, 
he  makes  her  the  promise  that  puts  her 
vigilance  to  sleep,  and  it  is  in  consequence  of 
his  representations  that  she  has  remained 
inactive;  and  herein  this  case  differs  from 
Wilkinson  V.Sherman,  45  M.J.  Eq.  413,  18  Atl. 
228.  It  is  said  that  it  would  be  inequitable 
to  permit  tills  snit  to  be  maintained,  because, 
during  the  complainant's  delay  in  bringing 
it,  witnesses  have  died  and  testimony  has 
been  lost  But  it  appears  to  me  that  Mr. 
Otterson  has  been  himself  guilty  of  laches 
in  this  regard.  He,  being  a  lawyer  of  dis- 
tinction, must  be  assumed  to  have  known 
that  the  law  cast  upon  him  the  bnrden  of 
proof  hereinbefore  Indicated.  It  was  within 
hia  power,  by  suit,  to  have  perpetuated  the 
testimony  necessary  to  establish  the  deed  as 
a  valid  gift,  as  well  as  within  hers  either  to 
have  perpetuated  the  testimony  necessary,  or 
to  have  brought  suit,  to  annul  it;  and  be  can- 
not Invoke  her  delay  in  that  regard  as  a  bar 
to  her  action  because,  during  the  Interval,  he 
has  been  deprived  of  testimony  lost  to  him 
by  his  own  neglect  I  am  of  opinion  that 
these  conveyances,  so  far  as  they  relate  to 
property  not  conveyed  by  James  Otterson, 
Jr.,  in  his  lifetime^  should  be  set  aside. 
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BALLMAN  r.  HERON  et  aL 

(Sapreme  C!onrt  of  Pennsylvania.    March  26, 

1894.) 

Mbchanic'8  Libn— Covenant  o»  Costractor — 
riobt  of  scbcoxtkactok. 
Where  a  contractor  covenants  that'  no 
lien  shall  be  filed,  a  subcontractor  cannot  have 
a  lien,  though  the  contractor  ia  part  owner  of 
the  property,  if  the  contract  is  m  good  faith, 
and  not  to  mislead  and  defraud;  but  if  the 
contractor  is  the  sole  owner  of  the  property, 
and  the  penon  with  whom  he  contracts  holds 
the  property  in  her  name  merely  as  his  trustee, 
the  covenant  against  liens  is  of  no  effect. 

'  Appeal  from  court  of  common  pleas,  Phila- 
delphia county;   Arnold,  Judge. 

Action  by  William  BaUman,  to  use  of  John 
Lucas,  against  Isabella  Heron,  as  owner,  and 
Patrick  Heron,  as  contractor,  to  enforce  a 
mechanic's  lien.  Judgment  for  plaintlfF.  De- 
fendants appeal.     Reversed. 

A.  B.  Stockwell,  for  appellants.  William 
H.  Burnett  and  John  Sparhawk,  Jr.,  for  ap- 
pellee. 

WIIiLIA2klS,  J.  The  mechanic's  lien  In  this 
case  was  filed  on  the  13th  day  of  January, 
1892,  against  Annie  Heron,  IsalieUa  Heron, 
and  Patrick  Heron,  owners,  and  Patrick  Her- 
on, contractor.  In  February,  1893,  the  rec- 
ord was  amended  by  consent,  by  striking 
out  the  names  of  Annie  Heron  and  Patrick 
Heron  as  owners,  leaving  the  defendants  to 
.stind  as  Isabella  Heron,  owner,  and  Patrick 
Heron,  contractor.  At  the  trial,  an  sece- 
rnent in  writing  was  placed  upon  the  files, 
setting  forth  that  Isabella  Heron  became  the 
owner  In  fee  of  the  land  on  which  the  row  of 
houses  was  built,  on  the  5th  day  of  March, 
1891,  by  deed  from  Annie  Heron;  that  she 
was  the  owner  when  the  writ  of  scire  facias 
issued;  and  that  Patrick  Heron  was  the  con- 
tractor for  the  erection  of  the  houses.  The 
agreement  further  stipulated  "that  this  ad- 
mission may  be  given  in  evidence  on  the  trial 
of  the  above  case,  as  proof  of  the  facts  aboive 
stated."  It  was  used,  as  we  understand,  by 
the  plaintiff  In  making  out  a  case  In  chief. 
The  defendants  replied  by  a  denial  of  the 
plaintiff's  claim  for  extra  work,  and  by  put- 
ting In  evidence  the  contract  between  Isabella 
Heron,  the  owner,  and  Patrick  Heron,  the 
contractor,  which  expressly  stipulated  that 
no  lien  shonld  be  entered  for  the  work  or 
materials  necessary  for  the  erection  of  the 
houses.  To  escape  from  this  stipulation,  the 
claimant  made  an  attack  upon  the  contract 
alleging  that  Patrick  Heron  was,  in  whole  or 
part,  the  owner  of  the  lots;  tliat  Isabella  Her- 
on held  the  title  as  a  trustee  for  her  brother, 
so  that  Patrick  Heron  was  in  fact  contract- 
ing with  himself;  and  that  the  whole  ar- 
rangement was  a  device  to  defraud  subcon- 
tractors and  material  men.  If  the  facts  were 
found  by  the  Jury  to  be  as  thus  alleged,  the 
contract  was  without  effect,  and  presented 
no  obstacle  to  a  recovery  by  the  claimant. 
On  the  other  hand,  if  Isabella  Heron  was  the 


owner  of  the  lots,  and  Patrick  l^ron  was 
only  a  contractor  for  the  erection  of  the 
bouses,  then  the  contract  was  valid,  and  the 
subcontractor  would  be  bound  by  its  terms. 
This  question  of  the  relation  of  Patrick  Her 
on  to  the  title,  the  court  below  submitted  to 
the  Jury  as  the  Important  question  of  fact 
on  which  their  verdict  should  depend,  telling 
them.  If  Patrick  Heron  was  an  owner,  in  part 
or  in  whole,  of  the  lots  on  which  he  con- 
tracted to  build  the  houses,  the  covenant  not 
to  enter  a  lien  was  not  binding  upon  him  or 
upon  the  claimant,  but,  If  he  was  not  an  own- 
er, then  his  contract  with  the  owner  bound 
him  and  the  subcontractors  undw  him.  This 
was  a  correct  instruction  upon  the  effect  of 
a  finding  that  Isabella  Heron  held  the  title 
merely  as  a  trustee.  But  It  is  subject  to 
criticism  in  so  far  as  it  holds  that  the  owner- 
ship of  a  part  Interest  in  the  land  necessarily 
invalldates  the  contract  We  see  no  reason 
why  one  tenant  in  common  may  not  contract 
in  good  faith  with  his  cotenants  for  the  erec- 
tion of  buildings  upon  the  land  held  In  com- 
mon, nor  why  a  waiver  of  the  right  to  file  a 
mechanic's  lien  in  such  a  contract  shonld  not 
be  sustained.  If  the  contract  is  not  made  in 
good  faith,  but  is  entered  into  for  the  puriXMe 
of  misleading,  and  so  defrauding,  subcon- 
tractors and  material  men,  it  should  be  held 
invalid  because  of  the  fraud,  bat  not  neces- 
sarily because  the  builder  has  a  fractional 
interest  in  the  lots  on  which  he  has  contract- 
ed with  the  other  owners  to  build.  If  Isa- 
bella Heron  was  a  mere  tmstee,  then  Patrick 
was  contracting  with  himself.  He  was  both 
owner  and  contractor.  But  if  Isabella  Heron 
was  an  owner,  whether  of  one-half  or  of 
nine-tenths  of  the  lots,  and  her  brother  was  a 
contractor  in  good  faith  with  her  as  sudi  part 
owner  and  holder  of  the  title,  we  see  no  rea- 
son why  the  contract  should  not  be  uphekl 
and  enforced.  Its  validity  should  in  that 
case  turn  on  the  intention  of  the  parties.  If 
it  was  intended  to  serve  a  fraudulent  pur- 
pose, it  would  be  Invalid.  If  it  was  an  hon- 
est effort  between  tenants  in  common  to  im- 
prove the  common  property.  It  ought  to 
stand. 

There  is  also  an  apparent  contradiction  up- 
on the  record  which  we  think  should  be  no- 
ticed. The  learned  Judge  told  the  Jury  that, 
if  Isabella  Heron  was  the  owner  of  the  lots, 
their  vo^ict  should  be  In  her  favor.  This 
was  clearly  right.  The  defendants,  however, 
presented  to  the  court  a  series  of  points,  fonr 
in  number,  in  which  the  reasons  for  holding 
a  subcontractor  bound  by  the  waiver  of  the 
contractor  were  presented  in  their  order.  In 
the  first  of  these  the  court  was  asked  to  say 
that  when  a  contractor  covenants,  in  express 
terms,  not  to  file  a  lien  for  his  labor  and  ma- 
terials employed  in  Que  work  he  has  con- 
tracted to  do,  he  is  bound  by  his  covenant 
and  cannot  sustain  a  lien  filed  ha  disregard 
of  it  The  second  point  asked  the  further  In- 
struction that  the  right  of  the  subcontractor 
to  file  a  lien  is  derived  through,  and  is  de- 
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pendent  on,  tbat  of  title  contractor,  so  tbat  If 
tbe  contractor  Is  nnable,  by  reason  of  his  con- 
tract, to  file  a  lien.  In  any  given  case,  tlie  sulx- 
contractor  la  for  the  same  reason  unable  to 
sustain  a  lien  In  the  same  case.  The  third 
and  fourth  points  presetted  the  propositions 
contained  in  the  first  and  second,  as  applica- 
ble to  the  facts,  as  the  defendants  assumed 
the  Jury  might  find  them  to  be.  These  points 
were  severally  refused  without  explanation. 
He  might  well  have  said  to  the  jury  that 
these  questions  were  not  in  the  case  if  they 
found  Isabella  Heron  was  not  the  owner  of 
the  lots;  but,  if  they  found  her  to  be  the 
owner,  then  these  questions  were  In  the  case, 
and  the  general  role  as  stated  In  the  first  and 
second  points  was  the  rule  by  which  they 
were  to  be  governed.  The  direction  in  the 
general  charge  to  find  for  the  defendants,  If 
satisfied  of  the  ownership  of  Isabella  Heron, 
involved,  and  was  affirmance  of,  the  doctrine 
of  these  points,  and  we  do  not  understand 
why  these  points  themselves  were  negatived. 
This  whole  subject  of  the  position  of  a  sub- 
contractor has  been  so  frequently  considered 
in  the  last  four  years  that  it  cannot  be  nec- 
essary to  enter  upon  any  general  discussion 
of  It  The  general  rule  is  that  the  parties  to 
a  contract  make  their  own  bargains,  and,  if 
unwilling  to  trust  to  the  personal  Integrity 
or  pecuniary  responsibility  of  those  with 
whom  they  deal,  require  them  to  give  securi- 
ty for  their  faithful  performance  of  that 
which  th^  undertake  to  do.  In  the  case  of 
contracts  to  bnUA,  the  legislature  has  under- 
taken to  provide  security  for  one  party  to  the 
contract  by  subjecting  tlie  property  of  the 
otba  to  a  statutory  lien  in  advance  of  any 
Judgment  fixing  the  amotmt  due.  The  owner  of 
the  bnlldlng  Is  left  to  protect  himself  by  ac- 
tion on  the  contract,  but  the  mechanic  or 
material  man  is  taken  care  of  by  the  statute. 
The  contract  to  build  Is  the  basis  on  whidi 
the  lien  Is  made  to  rest  The  lien  itself  Is  an 
additional  remedy— a  statutory  security— for 
the  price  of  work  done,  or  materials  furnish- 
ed, under  the  contract  This  Is  class  legisla- 
tion. It  Is  a  paternal  interference  tMtweeD 
parties  for  tbe  protection  of  one,  at  the  cost 
and  Inconvenience  of  the  other.  It  assumes 
tbe  Inability  of  certain  persons  to  protect 
themselves,  and  the  consequent  duty  of  the 
state  to  intervene  in  their  behalf.  We  are  not 
questioning  the  wisdom  of  such  legislation  aa 
applicable  to  mechanics  and  material  men. 
Ttiat  Is  a  legislative  question  with  which  we 
have  nothing  to  do.  Our  question  is  with 
the  extent  to  which  such  legislation  can  over- 
ride the  actual  contract  entered  into  between 
owner  and  contractor.  The  law  gives  to 
debtors  a  right  to  retain  personal  property 
to  the  amotmt  of  $900,  exempt  from  levy  and 
sale  for  debts.  It  protects  their  reel  estate 
from  sale  if  it  will  rent  for  enough  so  that 
within  seven  years  the  rent  will  pay  the  liens. 
Bat  the  privileges  thus  conferred  may  be 
waived,  and  are-  often  waived,  in  business 


transactions.  So  tbe  privilege  of  securing  an 
unpaid  bill  for  work  or  materials  by  the  en- 
try of  a  mechanic's  lien  may  be  waived  by 
him  on  whom  the  legislature  has  conferred 
it;  and  there  is  no  reason  for  supporting  the 
waiver  of  the  privileges  of  a  debtor  that  will 
not  apply  with  equal  force  to  the  waiver  by 
a  prospective  creditor.  The  rule  is  now  set- 
tled in  this  state  that  a  contractor  who  has 
waived  the  right  to  enter  a  mechanic's  lien 
by  a  stipulation  In  writing  is  bound  by  sudi 
agreement  as  well  as  by  any  other  agree- 
ment he  may  make.  A  mechanic's  lien  filed 
in  violation  of  such  agreement  is  Invalid,  and 
will  not  be  sustained.  But  if  the  contractor 
can  relieve  himself  ftom  the  effect  of  his 
contract  by  simply  subletting  all  the  work 
and  the  furnishing  of  all  the  materials, 
and  BO  confer  on  the  persons  with  whom 
he  deals  the  right  he  has  surrendered  and 
covenanted  not  to  exercise,  he  Is  provided 
with  on  open  way  to  the  repudiation  of  his 
contract  and  the  perpetration  of  fraud  upon 
his  employer,  against  which  it  is  practically 
impossible  to  provide.  The  only  Just  rule  to 
hold  on  this  subject  Is  the  logical  one  that 
one  who  acquires  rights  imder  the  contract, 
or  by  reason  of  the  contract  of  another,  ac- 
quires no  greater  rights  than  were  possessed 
by  that  person  under  whom  the  daim  was 
acquired.  Schroeder  v.  Galland,  134  Pa.  St. 
277,  19  Atl.  832;  Murphy  v.  Morton,  139  Pa. 
St  347,  20  Atl.  1040;  Evans  v.  Grogan,  153 
Pa.  St  121,  25  Ati.  804;  Nice  ▼.  Walker,  153 
Pa  St  123,  25  Ati.  1065.  Tbe  answers  to  the 
points  were  Inconsistent  with  the  general 
charge,  and  at  variance  with  the  decisions  of 
this  court  in  the  cases  cited,  and  many  oth- 
ers. For  the  reasons  given,  this  judgment 
must  be  reversed,  and  a  venire  facias  de  no- 
vo awarded. 

(160  Pa.  St  Ml) 

In  re  PYOTT'S  ESTATE. 

Appeal  of  HOWARD. 

(Supreme  Court  of  Pennsylvania.     March  26; 
1894.) 

EXBCDTORS  —  Claims  — Whek  Paid  from  Land 
Specipicallt  Devised^Comvbrsion—  Inbehit- 
ANCE  Tax. 

1.  Testator  directed  that  his  Just  debts  and 
funeral  expenses  be  paid  out  of  his  personal  es- 
tate, which  was  Insnmcient  for  the  puipose,  and 
made  do  other  provision  for  such  debts,  but  de- 
vised certain  real  estate  specifically,  with  resi- 
due to  his  wife,  who  was  one  of  the  executors, 
and  to  her  heirs  and  assigns.  She  sold  such 
residue,  and  the  proceeds  were  sufficient  to  pay 
testator's  debts.  BclJ,  that  creditors  of  the  es- 
tate who  stood  by  and  allowed  the  accounts  of 
the  executors  to  be  settled  without  presenting 
their  claims,  and  the  proceeds  of  the  residuary 
real  estate  to  be  used  for  other  puiposes  than 
the  payment  of  debts,  could  not  nave  their 
debts  paid  frpm  funds  arising  from  the  sale  of 
lands  specifically  devised. 

2.  Where  an  executrix  sells  land  devised  to 
her  as  residuan'  devisee,  which  is  sufficient  to 
pay  the  debts  of  the  estate,  and  appropriates  the 
proceeds  to  her  own  use,  she  is  not  entitled  to 
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paj-menl  of  a  daim  held  by  her  against  the  es- 
tate oat  of  land  specifically  devised. 

3.  Where  land  is  devised  to  one  for  life, 
with  remainder  to  her  heirs,  and  is  sold  by  order 
of  the  orphans'  court,  and  the  proceeds  placed 
in  the  hands  of  a  tmstee  under  directions  in  the 
will,  the  proceeds  are  personalty. 

4.  Where  the  will  provides  that  the  sale 
shall  only  be  made  in  the  event  the  life  tenant 
deems  it  to  her  advantage,  and  on  her  petition, 
there  is  no  conversion  of  the  land  into  person- 
alty until  the  sale  is  made  in  accordance  with 
the  directions  in  the  will. 

Appeal  from  orphans'  court,  Delaware 
county. 

Petition  by  Henry  C.  Howard,  trustee,  to 
make  sale  of  certain  real  estate  of  Reese 
Pyott,  deceased,  for  the  appointment  of  an 
auditor  to  make  distribution.  From  a  de- 
cree aflrming  tbe  report  of  the  auditor  the 
trustee  appeals.     Affirmed. 

The  auditor's  report  is  as  follows: 

*The  undersigned  auditor,  to  whom  the  an- 
nexed order  of  court  in  tbe  estate  of  Reese 
Pyott,  deceased,  is  directed,  respectfully 
makes  report:  That  in  pursuance  of  said 
order,  after  due  and  legal  advertisement  of 
tbe  meeting,  he  met  tbe  parties  interested, 
for  tbe  purposes  of  bis  appointment,  at  bis 
ofDce  in  tbe  borough  of  Media,  on  tbe  9th 
day  of  November,  "1892,  and  after wai'ds  by 
adjournment,  at  the  same  place,  on  November 
23,  Decemb^  2  and  8,  1892,  and  on  January  6 
and  February  2,  1893.  The  following  named 
parties  appeared  before  the  auditor:  Henry 
C  Howard,  the  trustee  to  make  sale  of  tbe 
real  estate  of  Reese  Pyott,  deceased,  and 
also  executor  of  the  will  of  Eliza  F.  Pyott, 
deceased,  the  widow  of  said  Beese  Pyott, 
with  his  attorney,  Garrett  F.  Smedley,  Esq.; 
Edward  H.  Hall,  Esq.,  attorney  for  J.  Jones 
Lieedom;  W.  Roger  Fronefield,  Esq.,  attor- 
ney for  Frank  R.  De  Haven,  Frank  D. 
Ketcham,  William  Ketcbam,  Mary  Carml- 
cbael,  Samuel  Ketcbam,  and  Sarah  P.  Davis; 
Samuel  J.  Taylor,  Esq.,  attorney  for  Abra- 
ham R.  De  Haven,  Margaretta  S.  De  Haven 
Heald,  and  Ada  M.-De  Haven  Walker;  John 
M.  BroomaU,  Esq.,  attorney  for  Susanna 
Pyott,  the  mother  of  James  Pyott,  a  nephew 
of  said  Reese  Pyott,  and  also  for  James 
Pyott  on  bis  exemption  claim;  Edward  A. 
Price,  Esq.,  attorney  for  A.  Scott  &  Son,  a 
claimant  on  tbe  fund.  Tbe  amount  for  dis- 
tribution—$9,602.30— being  tbe  proceeds  of 
sale  of  real  estate  of  deceased,  sold  by  H.  C. 
Howard,  trustee,  pursuant  to  the  directions 
of  the  will  of  said  Reese  Pyott,  with  the 
consent  of  the  widow,  and  under  the  decree 
of  the  said  orphans'  court  The  account  of 
said  trustee  showing  said  balance  was  filed 
May  13,  1884,  and  was  duly  confirmed  July 
14,  1884;  Eliza  F.  Pyott,  tbe  widow  of  the 
testator,  being  entitled  to  receive  tbe  income 
from  said  sum  during  her  lifetime.  Eliza 
F.  Pyott  died  May  7,  1892,  testate.  Tbe 
real  estate  of  James  Pyott  was  sold  by  tbe 
trustee  on  Januaiy  29,  1SS3,  and  confirmed 
February  12,  1883.    Reese  Pyott  died  March 


16,  1876,  without  leaving  Issue,  bat  left  a 
widow,  the  said  Eliza  F.  Pyott,  now  dead. 
as  before  stated.  Reese  Pyott  made  bis  last 
will  and  testament,  bearing  date  February 
6,  1873,  and  which  was  duly  proven  in  the 
register  of  wills'  office  at  Media,  in  said  Del- 
aware county,  on  April  28,  1876,  wherein 
and  whereby  be  bequeathed  and  devised  ai 
follows,  after  first  db%ctlng  all  bis  Just  debts 
and  funeral  expenses  to  be  paid:  Ttem: 
AQ  tbe  rest,  residue,  and  remainder  of  my 
personal  estate  I  give  and  bequeath  to  my 
wife,  Eliza  Pyott,  absolutely.  Item:  I  give, 
devise,  and  bequeath  to  my  said  wife,  EUxa, 
all  that  certain  messuage  and  tract  of  land 
upon  which  I  now  live  in  the  said  township 
of  Marple,  bounded  by  lands  of  James  Liewls, 
Sarah  Fawkes,  Eber  Lewis,  and  others,  con- 
taining sixty  acres  of  land,  more  or  less,  to 
have  and  to  hold  the  same  to  her  for  and 
during  the  term  of  her  natural  life;  and  In 
case  she  shall  at  any  time  deem  it  to  her 
advantage  that  tbe  same,  or  any  part  tbo-c- 
of,  shall,  be  sold,  and  the  proceeds  invested 
for  ber  benefit,  I  hereby  authorize  tbe  sale  of 
the  same  by  a  trustee  to  be  appointed  by  the 
orphans'  court  of  said  county  of  Delaware, 
upon  ber  petition,  either  in  whole  or  in  part, 
as  she  may  request;  said  sale  to  be  upon 
such  terms,  and  with  such  security  flor  the 
proper  appropriation  of  tbe  proceeds,  as  may 
be  fixed  by  said  court;  and  tbe  proceeds  of 
such  sale  I  direct  shall  be  legally  invested 
by  said  trustee,  after  deducting^all  cosia  and 
charges,  and  the  income  thereof  regularly 
paid  half-yearly  to  my  said  wife,  BUca,  for 
and  during  ber  life.  Upon  tbe  death  of  my 
said  wife  I  give,  devise,  and  bequeath  the 
said  tract  of  land,  with  the  appurtenances, 
or  the  proceeds  thereof  in  case  the  same  or 
any  part  thereof  shall  have  been  sold,  to 
my  heirs  at  law  living  at  that  time,  their 
heirs  and  assigns  forever,  in  such  propor- 
tions and  for  such  estates  as  they  would 
have  been  entitled  to  tlie  same  in  case  of  my 
having  died  intestate.  Item:  All  tbe  rest 
and  residue  of  my  estate,  real,  personal,  or 
mixed,  of  which  I  may  die  possessed,  I  ^ve, 
devise,  and  bequeath  to  my  said  wife,  Ellsa, 
ber  heirs  and  assigns  forever.  Lastly:  I 
name  and  appoint  my  said  wife,  EHlza  Pyott, 
and  Henry  C.  Howard,  attorney  at  law,  ex- 
ecutors of  this,  my  last  will.'  Letters  tes- 
tamentary were  duly  granted  by  said  regis- 
ter of  wills  to. said  Eliza  Pyott  and  Henry 
G.  Howard.  Tbe  next  of  kin  and  heirs  at 
law  of  the  said  Reese  Pyott,  tbe  testator, 
were  as  follows:  (1)  A  brother,  George 
Pyott,  who  died  before  Reese  Pyott,  leaving 
to  survive  him  a  widow,  Susan  Pyott;  who 
is  stUl  living,  and  four  children,  namely. 
James,  William  H.,  Henry,  and  Lizzie  Pyott, 
who  are  all  still  living.  (2)  A  sister,  Eliza- 
beth Pyott  De  Haven,  who  died  before  Reese 
Pyott,  leaving  three  children,  namely,  a  son, 
Edwin  A.  De  Haven,  who  died  before  Reese 
Pyott,  leaving  one  child  living,— Ada  M.  D) 
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Etaven  Walker;  also  another  bob,  Engene  P. 
De  Haven,  wbo  clied  Intestate  since  Reese 
Pyott's  deatb,  and  without  administration, 
leaving  no  widow,  his  wife  having  been  di- 
vorced from  him,  but  leaving  two  children, 
namely,  Abraham  Rhodes  De  Haven  and 
Margaretta  8.  Heald;  also  another,  the  third 
son,  Frank  R.  De  Haven.  Said  BJdward  A. 
De  Haven  and  Eugene  P.  De  Haven  died 
before  the  widow,  Eliza  P.  Pyott  (3)  A 
sister,  Mary  Pyott,  who  died  since  Reese 
Pyott's  death,  in  the  city  of  Philadelphia,  in- 
testate, unmarried,  and  without  issue;  and 
Charles  Norrls,  1925  Spruce  street,  is  her  ad- 
ministrator. She  died  before  the  widow, 
Eliza  F.  Pyott.  (4)  A  sister,  Sarah  Pyott 
Davis,  who  lives  in  the  state  of  Iowa.  (5) 
A  sister,  Rose  Ann  Pyott  Ketcham,  who 
died  In  the  city  of  Chicago,  111.,  since  Reese 
Pyott's  death.  She  left  four  children,  name- 
ly, James  P.  Ketcham,— who  since  died  in 
Chicago,  111.,  leaving  to  survive  him  a  wid- 
ow, Agnes  Ketcham,  and  one  child,  Frank  D. 
Ketcham,— William  Ketcham,  Mary  E.  Car- 
michael,  and  Samuel  Ketcham.  Said  Rose 
A.  P.  Ketcham  and  James  F.  Ketcham  died 
before  the  widow,  Eliza  F.  Pyott  By  the 
evidence  the  impression  is  given  that  James 
P.  Keteham  made  a  wUl,  by  which  will 
he  gave  his  estate  to  his  widow  and  son; 
but  this  is  uncertain.  The  divorce  of  Kate 
De  Haven  from  Eugene  De  Haven  was  had 
in  common  pleas  No.  3,  Philadelphia,  on  De- 
cember 7,  1885,  and  was  from  the  bonds  of 
matrimony. 

"Henry  C.  Howard,  the  trustee  to  make 
sale  of  the  real  estate,  makes  claim  for  a 
counsel  fee  of  $150,  for  services  since  the 
filing  of  his  account,  and  rendered  in  the  set- 
tlement of  the  estate.  The  register  of  wills 
of  Delaware  county  also  makes  claim  for  col- 
lateral tax  on  any  distributive  shares  to  next 
of  kin  or  heirs  at  law.  A  claim  is  made  by 
J.  Jones  Iieedom,  tlurongh  his  attorney,  Ed- 
ward H.  Hall,  Esq.,  for  an  award  from  the 
fund  of  $1,500,  with  interest  from  April  1, 
1878.  This  daim  is  made  on  a  bond  of 
James  Pyott  and  Reese  Pyott  to  J.  Jones 
Leedom  for  $1,600,  dated  March  30,  1872, 
and  with  the  allegation  that  Interest  was 
paid  to  April  1,  1878,  and  that  no  part  of 
principal  has  been  paid,  and  claim  for  the 
full  amount  la  made  against  the  estate  of 
Reese  Pyott.  The  bond  is  payable  in  one 
year  from  the  date  thereof.  Objection  is 
made  to  the  payment  of  this  bond  out  of  the 
fund  by  other  parties  interested  on  the 
ground  that  the  bond  Is  more  than  twenty 
years  old,  and  there  is  nothing  on  it  to  show 
that  Reese  Pyott  ever  paid  any  interest  or 
an.ything  whatever  on  his  part,  or  in  any 
way  acknowledged  the  Indebtedness  on  the 
bond;  and  on  the  further  ground  that  no 
action  has  ever  been  taken  upon  the  bond  to 
enforce  payment,  and  that  Reese  Pyott  has 
been  dead  some  sixteen  years,  and  his  es- 
tate was  settled  sixteen  years  ago,  and  no 


claim  was  made  at  that  time  for  either  prin- 
cipal or  interest  To  sustain  this  claim  Mr. 
Hall  calls  a  witness,  James  Pyott,  one  of  the 
signers  of  the  bond,  and  one  of  the  legatees 
and  devisees  under  the  will  of  Reese  Pyott. 
The  attorneys  for  the  other  parties  object 
to  the  competency  of  this  witness  as  being  a 
party  to  the  bond  and  interested.  If  this 
witness  is  competent,  be  shows,  that  William 
P.  HIbberd,  one  of  .the  witnesses  to  the  bond, 
and  whose  signature  he  proves,  is  dead. 
He  also  proves  the  signature  of  Reese  Pyott 
to  the  bond,  and  that  the  principal  of  the 
bond  was  to  go  to  him,  the  said  James  Pyott, 
and  that  he  got  the  money,  and  that  Reese 
Pyott  was  security  on  the  bond,  and  that  no 
part  of  the  principal  of  the  bond  has  been 
paid  by  James  Pyott  He  also  shows  that 
interest  was  last  paid  on  the  bond  by  him 
in  1878,  as  near  as  he  can  tell.  Mr.  Hall 
also  called  J.  Jones  Leedom,  the  obligee  in 
the  bond.  The  competency  pf  this  witness 
was  also  objected  to  by  the  attorneys  for  the 
other  parties,  for  the  reason  that  the  wit- 
ness is  a  party  to  the  claims  on  the  bond 
against  the  estate  of  Reese  Pyott,  who  is 
dead.  If  Mr.  Leedom  is  a  competent  wit- 
ness, he  shows  that  no  part  of  the  bond  has 
been  paid  to  him  since  the  death  of  Reese 
Pyott  The  bond  was  offered  in  evidence 
by  Mr.  HaU,  and  objected  to  by  the  counsel 
for  the  other  parties.  This  bond,  held  by  J. 
Jones  Leedom,  does  not  appear  to  have  had 
Judgment  entered  on  it,  and  no  previous 
claim  appears  to  have  been  made  on  it 
against  the  estate  of  Reese  Pyott,  and  his 
executors  were  not  called  on  to  raise  funds 
from  the  sale  of  real  estate  to  pay  debts  in 
the  more  than  sixteen  years  that  have 
elapsed  since  Reese  Pyott's  death  to  the  first 
meeting  before  the  auditor.  By  the  will  of 
Reese  Pyott  it  will  be  seen  that  he  directed 
his  Just  debts  and  funeral  expenses  to  be 
paid  by  his  executors  out  of  his  personal  es- 
tate, and  he  then  gives  the  remaind^  6f 
personal  estate  to' his  wife,  Eliza  Pyott,  ab- 
solutely. The  testator  does  not  provide  for 
the  payment  of  his  debts  from  any  other 
source.  The  wording  of  the  will  shows  that 
it  was  evidently,  in  his  mind  that  the  per- 
sonal estate  would  pay  all  bis  debts  and  fu- 
neral expenses.  Without  going  into  the 
qaestion  as  to  whether  the  presumption  of 
payment  has  arisen  against  this  bond  by 
reason  of  its  being  over  twenty  years  old, 
and  treating  it  as  a  Just  debt  of  the  testator, 
we  will  examine  the  question  whether  it 
should  be  paid  out  of  this  fund.  Then,  as 
said  by  Mr.  Justice  Paxson  in  the  opinion 
delivered  in  Mason's  Appeal,  89  Pa.  St  404, 
this  is  not  a  question  of  equities,  or  the  mar- 
shaling of  assets,  nor  a  question  of  election 
by  creditors  between  funds,  but  it  is  a  mat- 
ter of  the  payment  of  debts  In  the  manner 
prescribed  by  law.  Until  the  personal  es- 
tate—the primary  fund  for  the  payment  of 
debts— is  exhausted,  or  shown  to  lie  insuffi- 
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dent,  the  law  wiU  not  permit  the  adminis- 
trator or  executor,  unless  so  directed  by  tlie 
will,  to  sell  the  real  estate  for  the  payment 
of  debts,  and  then  only  so  much  thereof 
as  may  be  necessary  to  make  up  the  defi- 
ciency of  the  personal  estate.  In  this  case 
before  us,  the  personal  estate  was  exhaust- 
ed, and  shown  to  be  Insuffldent  by  the  ex- 
ecutors' account  filed,  which  shows  a  bal- 
ance due  the  executors  of  $1,074.81.  Such 
being  the  case,  and  it  being  a  fact  that  the 
testator  left  several  tracts  of  land  of  a  value 
more  than  sufficient  to  pay  all  the  balance 
of  debts  left  unpaid  after  the  exhausting  of 
the  personal  estate,  let  us  see  from  what 
source  the  law  woTild  require  these  debts  to 
be  paid.  In  Hoover  t.  Hoover,  5  Pa.  St  356, 
in  opinion  by  Justice  Bell,  we  find  the  law 
laid  down  that  the  established  order  of  the 
application  of  the  several  funds  liable  to 
the  payment  of  debts  is:  (1)  The  general 
personal  estate  not  expressly  or  by  implica- 
tion exempted;  (2)  lands  expressly  devised 
to  pay  debts;  (3)  estates  descended  to  the 
heirs;  (4)  devised  lands  charged  with  the 
payment  of  debts  generally,  whether  devised 
in  terms  general  or  specific  (every  devise  of 
land  being  in  its  nature  spedflc);  (5)  general 
pecuniary  legacies  pro  rata;  (6)  specific  leg- 
acies pro  rata;  (7)  real  estate  devised,  wheth- 
er In  terms  general  or  specific.  See,  also, 
Estate  of  Jones,  7  Fhlla.  495. 

"As  what  has  been  said  in  regard  to  the 
fund  from  which  debts  are  to  be  paid  ap- 
plies also  to  the  claim  of  Henry  C.  Howard, 
executor  of  Eliza  P.  Pyott,  we  will  now  take 
np  the  consideration  of  that  claim,  also  as 
facts  given  under  it  apply  also  to  both  claims, 
and  they  may  therefore  be  considered  togeth- 
er. Garrett  E.  Smedley,  Esq.,  as  counsel  for 
Henry  C.  Howard,  executor  of  the  last  will 
and  testament  of  Eliza  F.  Pyott,  deceased, 
presents  a  claim  against  the  fund  for  ^1,- 
074.81,  being  the  balance  shown  by  the  ac- 
count of  Eliza  F.  Pyott  and  Henry  C.  How- 
ard, execntors  of  the  last  will  and  testament 
of  Reese  Pyott,  deceased,  as  due  said  Eliza 
Pyott,  one  of  the  executors,  for  moneys  ad- 
vanced by  her  to  pay  debts  of  Reese  Pyott's 
estate.  By  the  testimony  of  Henry  C.  How- 
ard, who  was  called  as  a  witness,  it  was 
shown  that  the  estate  of  Reese  Pyott  was  in- 
debted to  the  guardian  of  the  minor  children 
of  Dr.  Moore,  deceased,  in  the  sum  of  $1,- 
368.65,  which  is  also  shown  by  the  executors' 
account  in  the  estate  of  the  said  Reese  Pyott; 
he,  the  said  Reese  Pyott,  having  been  the 
former  guardian  of  said  children,  and  upon 
the  settlement  of  his  account  as  guardian  by 
his  executors  that  balance  appeared  as  due 
from  him  to  said  minors.  A  part  of  the  balance, 
to  wit,  the  sum  of  $1,074.81,  was  paid  by  said 
Eliza  F.  Pyott,  as  one  of  the  executors  of 
said  Reese  Pyott,  out  of  her  own  fund,  the 
personal  estate  having  been  exhausted,  and 
leaving  that  much  of  the  debts  to  be  made 
up  in  some  way.    She  then  claimed  a  credit 


tat  It  in  bee  executor's  account;  that  the 
amount  was  not  paid  or  taken  from  the  funds 
at  the  time  Mr.  Howard  filed  bis  account  as 
trustee,  and  there  is  no  personal  estate  of 
Reese  Pyott  to  pay  the  said  balance  claimed 
by  said  Eliza  P.  Pyott  Mr.  Smedley  farth«- 
ofters  in  evidence  a  bond  executed  by  Eliza 
P.  Pyott  and  Henry  0.  Howard,  executors 
of  the  last  will  and  testament  of  Reese  Pyott. 
to  Eliza  P.  Pyott,  for  $1,074.81,  and  bearing 
date  the  2d  day  of  March,  1881.  Mr.  How- 
ard, on  cross-examination,  shows  tliat  no  ac- 
tion was  ever  taken  on  the  bond,  and  no  suit 
ever  commenced  for  the  collection  of  the 
claim,  and  no  proceedings  ever  had  on  the 
bond  toe  its  collection;  that  no  application 
was  ever  made  to  the  orphans'  court  by  the 
trustee  for  leave  to  pay  to  tb«  executors  of 
the  widow  the  amount  due  upon  this  bond; 
that  the  said  Eliza  P.  Pyott  never  made  a 
formal  demand  of  her  cocxecut<w  for  the 
payment  of  the  bond,  but  that  she  was  to- 
formed  by  Mr.  Howard  that  she  would  have 
a  claim  against  the  real  estate  of  Reese 
Pyott  when  it  came  to  be  distributed,  and 
that  Is  why  the  bond  was  drawn  up  and  ex- 
ecuted, as  an  evidence  of  the  debt  This  was 
done  when  their  account  as  executors  was 
settled.  The  real  estate  of  Reese  Pyott  had 
not  been  sold  at  the  time  when  his  executors 
filed  their  account  Mr.  Howard  further 
shows  that  at  the  time  of  Reese  Pyott's  death 
he  was  possessed  of  the  following  real  estate: 
A  farm,  on  which  he  lived,  in  the  township 
of  Marple,  containing  about  sixty  acres^ 
which  was  subsequently  sold  to  Alexander 
Johnson;  also  another  piece  of  property,  in 
the  same  township,  of  about  ten  acres,  which 
was  afterwards  sold  to  Jacob  Green;  also 
a  property  called  the  'Drove  Property,'  sit- 
uate on  the  West  Chester  road,  at  the  comer 
of  the  road  crossing  the  West  Chester  road 
from  the  Springfield  road,  containing  about 
forty-three  acres,  which  was  sold  to  Mrs. 
Emily  Long  for  about  $6,500.  The  funds  for 
distribution  before  the  auditor  are  the  pro- 
ceeds of  sale  of  the  sixty  acres  In  Marple 
township.  The  deed  for  the  Drove  property 
was  made  March  20,  1878.  The  ten  acres 
sold  to  Jacob  Green  were  sold  for  $1,7^.42, 
on  March  28,  1883,  and  the  sixty  acres  were 
sold  under  wder  of  court,  as  before  stated. 
Eliza  P.  Pyott  sold  these  properties  and  made 
the  deeds  for  them  as  owner  thereof,  and  the 
pnrdiase  money  was  received  by  her,  ex- 
cept that  which  was  required  to  pay  incum- 
brances. She  claimed  title  to  the  land  under 
the  will  of  Reese  Pyott,  and  as  his  devisee. 
The  claim  was  made  under  the  third  item  in 
the  will.  The  executors  of  Reese  Pyott  filed 
theh:  account  on  March  22,  1881.  When  Mrs. 
Pyott  sold  the  piece  of  ground,  in  1878,  for 
$6,500,  there  was  $500  paid  to  her  in  cash  of 
the  purchase  money,  and  she  took  a  mortgage 
for  $3,400,  the  property  being  taken  subject 
to  a  prior  mortgage  of  $2,600.  This  $3,400 
has  since  been  paid.   The  only  reason  given 
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why  Mrs.  Pyott  did  not  reimburse  the  ex- 
«cutor8  from  the  proceeds  of  the  sale  of  the 
real  estate  Is  that  she  thought  she  had  al- 
ready paid  more  than  her  portion  of  the  debt 
by  the  payment  of  the  mortgage  on  the  land 
she  took,  and  that  the  balance  should  stand 
as  a  claim  against  the  real  estate  in  -which 
she  had  a  life  estate.  Mrs.  Long  afterwards 
sold  the  Drove  property  for  $7,000.  When 
Mrs.  Long  bought  the  property  she  gave  as  a 
cash  consideration  a  lot  worth  $500,  and  the 
balance  of  the  purchase  money  was  secured 
on  the  property.  It  will  thus  be  seen  that 
from  the  sales  of  real  estate  one  of  the  ex- 
ecutors, Eliza  F.  Pyott,  had  In  her  hands  the 
proceeds  amounting  to  $5,642,  a  fund  more 
than  sufBclent  to  pay  all  the  balance  of  debts, 
and  a  fund  arising  from  the  residue  of  real 
estate  of  testator.  The  wIU  of  Reese  Pyott 
shows  that,  after  disposing  of  his  personal 
estate  by  regulrtng  the  debts  and  funeral  ex- 
penses to  be  first  paid  out  of  It,  and  the  res- 
idue, if  any.  to  go  to  his  said  wife,  the  testa- 
tjor  devised  to  his  wife,  Eliza  Pyott,  the  mes- 
suage and  tract  of  sixty  acres  of  land  in 
Marple  township  (which  was  sold  by  H.  C. 
Howard,  trustee,  under  order  of  court,  as 
aforesaid),  to  hold  to  h»  for  life,  and  with 
authority  to  sell  by  a  trustee  to  be  appoint- 
ed by  the  orphans'  court  of  Delaware  county, 
upon  her  petition;  the  sale  to  be  upon  such 
terms  and  with  such  security  for  the  proper 
appropriation  of  the  proceeds  as  may  be 
fixed  by  said  court;  and  the  proceeds  of  such 
sale  he  directs  shall  be  Invested  by  said 
trustee,  and  the  income  thereof  to  be  regular- 
ly paid  half-yearly  to  his  said  wife,  Eliza,  for 
her  life;  and  upon  her  death  he  devises  and 
bequeaths  the  said  tract  of  land  and  the 
appurtenances,  or  the  proceeds  thereof  in 
case  the  same  or  any  part  thereof  shall  have 
been  sold,  to  his  heirs  at  law  living  at  that 
time,  their  heirs  and  assigns  forever,  in  such 
proportion  and  for  such  estates  as  they  would 
have  been  entitled  to  the  same  In  case  of  his 
having  died  intestate.  The  testator  then  de- 
vises and  bequeaths  all  the  rest  and  residue 
of  his  estate,  real,  personal,  or  mixed,  of 
which  he  may  die  possessed,  to  his  sold  wife, 
Eliza,  her  heirs  and  assigns  forever.  .The  six- 
ty acres  from  which  this  fund  arises  was  not 
sold  for  the  payment  of  debts,  but  was  sold 
by  order  of  court  under  direction  of  the  will, 
on  the  petition  of  the  widow,  Eliza  P.  Pyott, 
the  proceeds  to  be  invested  for  her  benefit  for 
life,  and  at  her  death  the  principal  to  be 
divided,  in  accordance  with  the  directions  in 
the  will,  among  the  heirs  at  law  of  the  testa- 
tor living  at  that  time,  and  their  heirs  and 
assigns.  The  devise  of  these  sixty  acres  was 
a,  specific  devise;  in  this  instance  the  first- 
class  assets  having  been  exhausted  without 
fully  satisfying  the  debts,  and  the  testator 
not  expressly  devising  any  lands  for  their 
payment,  nor  charging  any  of  bis  land  for 
the  payment  of  debts  generally;  and  In  Penn- 
sylvania all  the  lands  of  decedent,  whether 
descending  or  devised  by  law,  are  charged 


with  the  payment  of  the  debts  of  the  de- 
cedent. The  devisee  taking  the  residue  of 
real  estate  certainly  takes  It  subject  to  the 
payment  of  the  debts  which  were  not  paid 
and  satisfied  by  the  personal  estate,  and  the 
residue  of  real  estate  must  certainly  be  taken  ' 
to  pay  the  debts  before  the  land  specifically 
devised.  As  has  been  shown,  the  residue  real 
estate  was  amply  sufficient  to  pay  these 
debts,  and  sufficient  funds  were  obtained 
from  the  sale  of  this  residue  real  estate  by 
the  said  Eliza  F.  Pyott,  the  devisee  thereof, 
as  well  as  one  of  the  executors,  to  pay  them; 
and  this  she  should  have  been  required  to  do. 
In  the  opinion  of  the  auditor,  the  claimant 
J.  Jones  Leedom  could  not  sit  quietly  by  and 
allow  the  funds  of  the  residue  real  estate  to 
be  used  for  other  purposes  than  the  payment 
of  his  debt,  and  then  be  permitted  to  come 
in  on  the  funds  arising  from  the  real  estate 
specifically  devised.  This  also  applies  with 
stronger  force  to  the  claim  of  H.  C.  Howard, 
executor  of  Eliza  F.  Pyott,  for  the  $1,074.81 
expended  by  her  as  the  executor  of  Reese 
Pyott  in  the  payment  of  his  debts  as  showb 
by  the  executors'  account.  She  took  the 
residue  of  the  real  estate  which  should  have 
been  applied  to  the  payment  of  his  debts, 
and  appropriated  tt  to  her  own  use,  selling 
It  as  the  owner  thereof  under  the  devise  in 
the  will  to  her,  receiving  the  funds  from 
such  sales,  and  paying  herself  back  there- 
from fully  for  the  moneys  that  she  had  ex- 
pended as  executor  in  the  payment  of  Reese 
Pyott's  debts.  Therefore  she  can  have  no 
further  claim  upon  his  estate.  These  claims 
are  therefore  not  allowed  by  the  auditor. 
The  claim  of  H.  C.  Howard,  trustee,  for  $150 
for  counsel  fees,  is  not  objected  to  by  any  of 
the  parties,  and  Is  allowed. 

"Under  the  finding  of  the  auditor  this  fund 
would  be  distributed  to  the  parties  named  in 
the  second  item  in  the  will,  the  heirs  at  law 
of  the  testator  living  at  the  time  of  death  ot 
the  said  Eliza  F.  Pyott,  as  hereinbefore 
named,  their  heirs  and  assigns,  in  the  propor- 
tions designated  in  said  will,  excepting  the 
share  of  any  of  said  heirs  which  may  be  as- 
signed or  attached,  and  these  shares  are  to 
be  distributed  to  those  legally  entitled  there- 
to; but  all  the  shares  are  subject  to  collat- 
eral Inheritance  tax.  The  auditor  Is  of  opin- 
ion that  sale  of  the  sixty  acres  under  order 
of  court  and  the  direction  In  the  will  con- 
verted the  proceeds  of  sale  Into  personalty, 
and  that  the  fund  is  to  be  distributed  as  per- 
sonalty. In  this  case  the  widow  invoked  the 
process  of  the  court  to  enforce  the  execution 
of  the  positive  direction  In  the  will  to  sell  by 
a  trustee  to  be  appointed  by  the  court,  and 
the  proceeds  of  sale  pass  under  the  wiU  as 
money.  See  Roland  v.  Miller,  100  Pa.  St  51. 
The  share  of  William  H.  Pyott  is  claimed  by 
Henry  C.  Howard,  surviving  executor  ot 
Reese  Pyott,  under  an  attachment  execution. 
No.  43  December  term,  1884,  issued  upon  the 
Judgment  entered  in  the  court  of  common 
pleas  of  Delaware  county  3Iay  1,  1877,  being 
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No.  263,  March  term,  1877,  vbereln  Reese 
Pyott  is  plaintiff  and  William  H.  Pyott,  de- 
fendant Debt,  f2,200,  with  costs  and  in- 
terest No  question  Is  raised  against  this 
judgment  or  tho  attachment  before  the  au- 
ditor. The  claim  of  A.  Scott  &  Son  against 
the  share  of  James  Pyott  Is  made  on  attach- 
ment execution  of  A.  Scott  &  Son  against 
James  Pyott,  defendant,  and  Heni7  C.  How- 
ard, trustee,  to  make  sale  of  real  estate  of 
Reese  Pyott  deceased,  garnishee,  issued  De- 
cember 3,  1884,  from  the  court  of  common 
pleas  of  Delaware  county,  on  judgment  in  the 
said  court  against  James  Pyott  entered  Janu- 
ary 29,  1881,  for  $1,200,  in  Judgment  Docket 
O,  p.  216.  On  January  21,  1881,  James 
Pyott  and  wife  executed  a  deed  of  assign- 
ment to  Jesse  O.  Dickey  and  R.  H.  Hodgson 
for  the  benefit  of  the  creditors  of  the  said 
James  Pyott,  which  deed  was  duly  recorded 
in  the  proper  office  In  Chester  county  on 
January  21,  1881,  in  Miscellaneous  Deed 
Book  No.  18,  p.  248,  etc,  and  the  trust  hav- 
ing been  accepted  by  the  said  assignees  on 
the  same  date.  This  deed  of  assignment 
conveyed  all  the  real  estate,  and  all  th* 
goods,  chattels,  rights,  credits,  and  property 
of  every  kind,  whether  real,  personal,  or 
mixed,  of  the  said  assignors.  This  deed  of 
assignment  was  afterwards  recorded  In  Dela- 
ware county,  on  December  9,  1881,  in  Deed 
Book  C,  No.  6,  p.  564,  etc  As  the  deed  ot 
assignment  antedated  the  Judgment  of  A. 
Scott  &  Son,  and  the  said  attachment  was 
issued  before  the  death  of  Eliza  F.  Pyott, 
the  widow,  the  A.  Scott  &  Son  attachment 
claim  cannot  be  allowed.  The  claim  of 
Henry  C.  Howard,  executor  of  Eliza  F. 
Pyott,  deceased,  against  the  share  of  James 
Pyott  on  attachment  execution  of  ^llza  Pyott 
against  James  Pyott,  defendant,  and  Henry 
O.  Howard,  trustee,  to  make  sale  of  the 
real  estate  of  Reese  Pyott,  deceased,  Issued 
October  29,  1884,  from  the  common  pleas  of 
Delaware  county,  on  Judgment  In  the  said 
court  against  said  James  Pyott,  entered  Oc- 
tober 20,  1884,  Is  not  allowed  for  the  same 
reason  given  In  the  attachment  claim  of  A. 
Scott  &  Son.  James  Pyott  claims  $300  ex- 
emption, to  be  allowed  him  from  his  share. 
This  he  could  not  be  allowed,  as  he  assigned 
his  share  in  Reese  Pyott's  estate  for  the 
l>eneflt  of  creditors  by  his  deed  of  assign- 
ment made  January  21,  1881,  long  after 
Reese  Pyott's  death,  who  died  Mai-ch  16, 
1876;  and  the  records  of  Chester  county  show 
that  James  Pyott  received  his  $300  exemp- 
tion from  said  assigned  estate,  the  inventory 
for  which  was  filed  on  February  19,  1881.  B. 
H.  Hodgson,  the  surviving  assignee  of  James 
Pyott,  under  said  deed  of  assignment,  per  E. 
H.  Hall,  Esq.,  for  Samuel  D.  Ramsey,  Esq., 
attorney  for  said  assignee,  claims  the  share 
of  said  James  Pyott  under  the  deed  of  as- 
signment, and,  as  no  other  dalm  has  prefer- 
ence, it  must  be  allowed.  The  share  of  Henry 
Pyott,  a  son  of  George  Pyott,  who  was  a 
brother  of  the  testator,  Is  assigned  to  Wil- 


liam Hoyt  &  Company,  of  Rochester,  Monroe 
county,  New  York,  by  written  assignment 
dated  May  16,  1893,  duly  acknowledged  the 
same  day.  Distribution  Is  accordingly  made 
as  follows: 

Amount  of  funds  in  hands  of  trus- 
tee for  distribution $9,002  3(^ 

Costs  of  Audit  to  be  Deducted. 

Clerk  of  court,  on  order. . .  $    4  25 

Register  and  clerk,  for  copy 
of  will  and  of  account. . . 

Clerk,  for  recording  report 

Advertising  of  auditor's  ap- 
pointment and  meeting  in 
the  Del.  Co.  Democrat. . 

Adv.  appointment  and  meet- 
ing  in    the    Weekly    Re- 

^Hjrter    

a.  Williamson,  stenogra- 
pher's fees  for  taking  tes- 
timony, per  agreement  of 
counsel   

Auditor's  fees  for 
six  days'  service  in 
the  taking  of  tes- 
timony and  hear- 
ing argument'. . . .  $60  00 

For  making  np  re- 
port     60  00 


2  50 
13  50 


2  25 


2  10 


10  00 


110  00 


144  eo 


Balance  of  fund $9,457  70 

To  H.  C.  Howard,  trustee  for  coun- 
sel fees 150  00 


Balance  for  distribntion  among  dev- 
isees In  accordance  with  the  direc- 
tions of  the  will  and  the  intestate 
laws  of  the  commonwealth $9,307  70* 

To  collateral  inheritance  tax  allowed 
register  on  above  balance 465  3S 


$8;842  32 


86 
43 
43 

ae 

58 
64^4 


Table  of  Distribution. 

To  R.  H.  Hodgson,  surviving  b» 
slgnee  for  the  benefit  of  credit- 
ors of  James  Pyott— 1-16 

To  Wm.  Hojt  &  Co.,  assignee  of 
Henry  Pyott,— 1-16 

To  H.  -C.  Howard,  executor  of 
Reese  Pyott,  for  share  ot  Wil- 
liam H.  Pyott,— 1-16 

To  Lizzie  Pyott— 1-16 

To  Ada  M.  De  Haven  Walker,— 
1-12    

To  Abraham  R.  De  Haven.— 1-24 

To  Margaretta  S.  Heald,— 1-24. . . 

To  Frank  R.  De  Haven,— 1-12... 

To  Sarah   Pyott  Davis,— % 

To  Frank  R.  Ketcham,— 1-16. . . . 

To  William  Ketcljam,— 1-16 

To  Samuel  Ketcliam,— 1-16 

To  Mary  B.  Carmichad,- 1-16. . . . 

$8,842  32 

"The  undersigned  auditor  further  makes 
report  that  the  annexed  exceptions  to  his 
first  report  were  xiuly  filed  before  him,  and 
that  the  same  had  been  heard  before  the  au- 
ditor, on  the  26th  day  of  September,  1S93. 
and  duly  considered  by  him;  bat  the  auditor 
sees  no  reason  for  changing  his  rep<xt,  ex- 
cepting in  the  following  respect:  In  his  first 
report  the  fund  was  treated  as  personalty  by 
a  conversion,  but  the  question  as  to  how  and 
when  the  conversion  was  had  was  not  imsseil 
upon,  and,  as  this  may  become  an  important 
question  in  this  distribution,  It  is  proper  that 


$   652 
552 


552 
552 

736 

36S 
368 
736 
2,210 
5-52 
552 
552 
552 
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the  auditor  should  give  his  opinion  on  thia 
subject  It  will  be  seen  that  under  the  word- 
ing of  the  will  the  testator  only  Intended  a 
sale  should  be  made  of  the  real  estate  in  the 
event  of  his  wife  deeming  it  to  be  to  her  ad- 
vantage that  the  same,  or  any  part  thereof, 
shall  be  sold,  and  that  then  the  sale  is  to  be 
made  by  a  trustee  to  be  appointed  by  the 
orphans'  court,  upon  her  petition.  Thus  it 
will  be  seen  that  there  was  not  an  absolute 
direction  to  sell,  and  that  the  sale  could  only 
take  {dace  in  the  event  of  the  wife  consent- 
Ing  to  it,  and  presenting  a  petition  to  the 
court  for  the  appointment  of  a  trustee.  In 
the  opinion  of  the  audita  there  was,  there- 
fore, no  conversion  of  the  land  into  money 
by  the  will,  even  in  equity,  and  no  such  con- 
version could  be  considered  as  having  taken 
place  until  such  consent  on  the  part  of  the 
wife  had  been  given  by  her  petition  to  the 
orphans'  court  for  the  appointment  of  a  trus- 
tee to  make  sale,  and  the  sale  made  under 
the  order  of  the  orphans'  court  really  worked 
the  conversion.  In  Henry  v.  McCloskey,  9 
Watts,  145,  it  is  decided  that  if  the  direc- 
tion by  the  testator  in  his  will  to  sell  his  real 
estate  be  not  absolute,  but  gualifled,— such  as 
where  there  is  a  direction  In  the  will  to  sell 
the  real  estate  upon  the  widow  agreeing  to 
it  in  her  lifetime,— and  if  it  shall  appear 
frt>m  the  words  of  the  will  that  the  testator 
only  intended  that  the  sale  should  be  made  in 
event  of  his  wife  consenting  to  it,  and  not 
otherwise,  a  conversion  of  It  into  mone> 
would  not,  even  in  equity,  be  considered  as 
having  taken  place,  until  such  consent  on  her 
part  had  been  given.  In  Feta«on's  Appeal,  8S 
Pa.  St  387,  it  Is  held,  where  a  discretionary 
power  of  sale  is  given  by  the  will  to  trustees, 
no  conversion  of  realty  into  personalty  win 
take  place  until  a  sale  is  actually  made.  To 
work  a  conversion  the  direction  to  sell  must 
be  i>osltlve,  irrespective  of  contingencies  and 
Independent  of  discretion.  See,  also.  Estate 
of  Machemer,  140  Pa.  St  544,  21  AtL  441; 
Mellon  V.  Reed,  123  Pa.  St  14.  15  Atl.  906; 
Stoner  v.  Zimmerman,  21  Pa.  St  894." 

Garrett  E.  Smedley,  for  appellant  Samuel 
J.  Taylor  and  W.  Rogers  Fronefield,  for  ap- 
pellees. 

PER  CURIAM.  The  facts  of  this  case,  as 
well  as  the  questions  of  law  arising  thweon, 
are  clearly  and  satisfactorily  presented  in  the 
report  of  the  learned  auditor,  and  need  not 
be  restated.  His  schedule  of  distribution,  to 
which  alone  the  exceptions  were  directed, 
was  adopted  by  ue  orphans'  court,  and 
forms  the  .basis  of  the  decree  from  which 
this  appeal  was  taken.  We  have  fully  con- 
sidered the  questions  Involved  in  the  several 
specifications  of  error,  and  find  nothing  in 
either  of  them  that  requires  reversal  or  mod- 
ification of  the  decree.  Decree  affirmed,  and 
appeal  dismissed,  with  costs,  to  be  paid  by 
appellant 


am  Pa.  St  wi 

In  re  PIOTTS  ESTATBL     (No.  283.) 

Appeal  of  I/EEDOM. 

(Supreme  Gonrt  of  Pennsylvania.     March  26, 
1894.) 

Appeal  from  ^hans'  court,  Delaware  county. 

Petition  by  Henry  O.  Howard,  trustee,  to 
make  sale  of  certain  real  estate  of  Reese  Pyott 
deceased,  for  the  appointment  of  an  auditor 
to  make  distribution.  From  a  decree  affirming 
the  report  of  the  auditor,  J.  Jones  Leedom  ap- 
Affirmed. 


'  E.  H.  Hall,  for  ai^eUant.     Samud  J.  Taylor 
and  W.  Rogers  Fronefield,  for  appellees. 

PER  CURIAM.  This  case  was  artoied  witii 
Howard's  Appeal,  from  same  decree  (No.  222  of 
this  term).  28  Atl.  915.  We  have  fully  consider- 
ed the  questions  presented  by  the  specifications, 
and  are  not  convinced  that  there  was  any  er- 
ror in  adopting  the  schedule  of  distribution  rec- 
ommended by  the  learned  auditor.  For  reasons 
given  in  his  report  we  think  the  decree  founded 
thereon  should  be  affirmed.  Decree  affirmed, 
and  appeal  dismissed,  with  costs,  to  be  paid  by 
appellant. 


(UO  Pa.  St  538) 
LANDON  V.  BROWN  et  al. 
(Supreme  Court  of  Pennsylvania.    March  26, 
1894.) 

DSU>— DSLIVCBT— ESCKOW— SCIBB  FA.CIA8. 

1.  When  a  deed  placed  in  escrow,  to  be  de- 
livered when  the  grantee  has  paid  certain  liens 
on  the  land  conveyed,  is,  after  the  grantor's 
death,  obtained  by  the  grantee,  without  payment 
of  the  liens,  and  by  him  recorded,  the  grantee's 
title  is  voidable  by  proof  of  tlie  facts  rebutting 
the  premimption  of  delivery,  but  not  void. 

2.  The  grantee's  title  in  such  case  does  not 
vdate  back  to  the  time  when  the  deed  was 
made. 

3.  Where  land  has  been  aliened  subject  to 
a  Judgment  lien,  only  the  terre-tenant's  signa- 
ture to  an  amicable  scire  facias  is  needed  to  con- 
tinue the  lien  on  the  land,  without  Joinder  or 
consent  of  defendant  or  his  representatives'. 

4.  Though  the  scire  facias  must  correctly 
recite  the  orifrinal  jadgment,  irregularities  not 
misleading  will  not  avoid  it;  and  where  de- 
fendant has  suffered  a  default  thereon,  and 
execution  has  issued,  no  mere  Junior  creditor 
can  object 

Appeal  from  court  of  common  pleas,  Brad- 
ford county. 

In  the  matter  of  the  distribution  of  the 
fund  arising  on  executions  in  the  case  of 
George  Landon  against  James  B.  Brown,  ex- 
ecutor of  the  will  of  A.  R.  Brown,  deceased, 
and  George  Brown,  terre-tenant  From  the 
decree  In  accordance  with  the  auditor's  re- 
port, N.  N.  Betts,  cashier,  appeals.    Afilrmed. 

The    auditor   found   the   following   facts: 

"The  fund  for  distribution  is  $2,535,  raised 
by  sherifTs  sale  of  lands  formerly  of  A.  R. 
Brown,  late  of  the  township  of  Herriclc,  In 
the  county  of  Bradford,  as  follows:  $2,275  of 
said  fund  was  raised  by  sale  of  certain  lands 
mentioned  in  the  wiU  of  the  said  A,  R. 
Brown,  deceased,  as  the  Jones  and  Orshalt 
farms,  and  the  balance  of  $200  was  raised 
by  the  sale  of  about  15  acres  of  the  Bolles 
farm  named  therein.  A.  R.  Brown  died 
testate  on  or  about  Novembo:  25,  1885,  hav- 
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Injr  made  on  January  18,  1883,  his  last  will 
and  testament,  and  on  May  14,  1883,  a  codi- 
cil thereto,  li  said  will  the  decedent  ap- 
pointed aa  his  executors  John  J.  Anderson, 
Oeorge  Brown,  and  James  B.  Brown;  and 
after  the  death  of  the  said  A.  R.  Brown,  to 
wit,  on  February  6,  1884,  George  Brown,  one 
of  the  wlthln-named  executors,  produced 
said  will  before  Hon.  James  H.  Webb,  then 
register  of  wills  of  Bradford  county,  and  the 
same  was  duly  proved  by  J.  J.  Anderson  and 
George  Landon,  the  subscribing  witnesses 
thereto.  It  is  admitted  by  the  claimants  be- 
fore Gie  auditor  that  said  witnesses  were  ac- 
tually sworn  by  said  register,  but  that,  by 
mistake  or  omission,  he  did  not  sign  the 
Jurat,  but  that  said  will  was  filed  and  in- 
dorsed by  said  register  as  admitted  to  pro- 
bate on  February  6,  1884.  It  is  also  admit- 
ted that  the  ne^ect  of  said  register  to  sign 
the  Jurat  was  not  discovered  until  the  month 
of  November,  1891,  when  said  will  was  again 
probated  before  Charles  M.  Hall,  then  reg- 
ister of  wills  of  said  county.  At  the  time  of 
the  filing  of  said  will,  to  wit,  on  February  6, 
1884,  no  letters  testamentary  were  granted, 
but  it  appears  from  the  testimony  of  Gec»-ge 
Brown  before  the  auditor  that  be  acted  in 
the  capacity  of  executor  of  his  father's  es- 
tate to  some  extent,  by  pajdng  the  funeral  ex- 
penses of  the  decedent,  although  no  letters 
were  issued  to  him.  When  said  will  was 
probated  Before  Charles  M.  Hall,  register,  on 
November  28,  1801,  the  said  George  Brown 
declined  to  take  out  letters  upon  said  estate, 
and  said  letters  were  duly  issued  to  James  B. 
Brown,  one  of  the  executors  named  In  said 
will.  A.  R.  Brown,  prior  to  bis  death,  con- 
veyed to  his  son,  George  Brown,  by  deed 
dated  April  6,  1881,  and  acknowledged  Feb- 
ruary 16,  1882,  the  Bollos  farm,  of  118 
acres  and  32  perches,  from  the  sale  of  about 
16  acres  of  which  $280  of  the  fund  for  dis- 
tribution was  realized;  said  deed  being  re- 
corded on  February  23,  1884,  in  Bradford 
County  Deed  Book,  vol.  155,  p.  493,  etc.  A. 
R.  Brown  also  executed  a  deed  dated  April 
6,  1881,  and  acknowledged  February  16, 
1882,  conveying  to  his  son,  George  Brown, 
what  was  known  as  the  Jones  and  Orsbalt 
farms,  from  the  sale  of  which  $2,275  of  tiie 
fund  for  distribution  was  raised.  This  deed 
was  recorded  March  28,  1885,  in  Bradford 
County  Deed  Book,  vol.  160,  p.  479,  etc  In 
the  opinion  of  the  auditor  there  is  a  suffi- 
ciency of  evidence  to  rebut  the  presumption 
of  the  delivery  of  this  deed,  and  to  warrant 
the  finding  that  same  was  deposited  with  the 
wife  of  the  grantor,  Mary  Brown,  to  be  de- 
livered to  the  grantee,  George  Brown,  upon 
his  performing  certain  conditions.  In  the 
last  will  and  testament  of  the  said  A.  R. 
Brown  we  find  the  following:  'All  my  honest 
debts,  liabilities,  whatsoever  nature  liiey 
may  be,  shall  be  paid  by  my  son,  George 
Brown,  according  to  an  arrangement  here- 
tofore made,  as  follows,  to  wit:  I  having 
heretctfore  made  unto  him  a  deed  of  the 


Bolles  farm,  the  Jones  f^rm,  and  Orshalt 
farm,  for  which  he,  the  said  George  Brown, 
shall  satisfy  all  honest  claims  that  may  come 
against  me  or  unsettled  matters  before  the 
first  day  of  April,  A.  D.   1882.     When  all 
those   matters   are   adjusted   and    satisfied, 
then  a  certain  deed  of  the  Jones  and  Orshalt 
farm  shall  be  given  up  to  him.'    In  tlie  codi- 
dl   attached    thereto  as   follows:    'My   son. 
George  Brown,  is  not  to  have  possession  of 
the  Orshalt  farm  mentioned  above  until  an 
debts,    demands,     and     unsettled      matters 
against  me  are  fully  adjusted  and  canceled 
by  him.    When  this  Is  done,  the  deed  for  the 
Jones  and  Orshalt  lands  shall  be  delivered  to 
blm  by  my  wife,  with  whom  said  deed  is  de- 
posited.'   It  is  evident  that  the  payment  of 
the  debts  of  the  said  A.  R  Brown  was  made 
a  condition  precedent  to  the  delivery  of  the 
deed  for  the  Jcxies  and  Orsbalt  farms,  and 
this  condition  was  never  performed  by  the 
said  George  Brown,  or  at  least  only  partly 
performed,   as  the  so-called   'Landon  Judg- 
ments' were  not  paid.     George  Brown,  bow- 
ever,  on  or  about  March  28,  1885,  obtained 
possession  of  said  deed  0n  what  manner  the 
evidence  presented  before  the  auditor  does 
not  show),  and  hod  the  same  recorded  as 
aforesaid,  on  Mardi  28,  1885.    One  ot  the 
Judgments  in  favor  of  George  Landon  whs 
originally  entered  April  24,  1877,  by  Jnlla  C. 
Stiles,  plaintiff,  against  Cyrus  Avery  and  A. 
R.  Brown,  to  No.  1,357  May  term,  1877,  in 
the  coTurt  of  common  pleas  of  Bradford  coun- 
ty, and  was  assigned  to  George  Landon,  by 
an  assignment  filed  February  2,  1880.     This 
Judg:ment  was  revived  by  an  amicable  scire 
facias   filed  April  12,   1882,    against  A.   R. 
Brown  and  George  Brown,  terre-tenant,  to 
No.  659  May  term,  1882.    An  amicable  scire 
facias  to  revive  this  Judgment,  and  continue 
the  lien  thereof,  was  filed  March  18,  1887. 
against  George  Brown,  terre-tenant  and  ex- 
ecutor of  A.  R.  Brown,  deceased,  to  No.  407 
May  term,   1887.     A  scire  facias  to  revive 
this  Judgment  was  Issued  February  25,  1892, 
against    George    Brown,    terre-tenant,    and 
George  Brown,  executor  of  A.  R  Brown,  de- 
ceased, to  No.  246  May  term,  1892,  and  was 
returned  served  by  the  sheriff,  February  27. 
1892,   on    George   Brown,   terre-tenant,    and 
George  Brown,   executor  of  A.   R.   Brown, 
deceased.   A  scire  facias  to  revive  Judgment 
and  continue  lien  *et  quare  executlonem  non.' 
of  No.  659  May  term,  1882,  was  also  issued 
January  13, 1892,  against  James  B.  Brown,  ex- 
ecutor of  A  R.  Brown,  deceased,  and  George 
Brown,   T.  T.,  to   No.  314  February   term. 
1892,  and  was  returned  ^rved  by  the  sher- 
iff, January  15, 1892,  on  James  B.  Brown,  ex- 
ecutor of  A.  R.  Brown,  and  on  George  Brown. 
terre-tenant,  January  29,  1892.     On  April  5. 
1892,  Judgment  was  entered  in  favor  of  plain- 
tiff, and  against  James  B.  Brown,  executor  of 
A.  R.  Brown,  deceased,  and  George  Brown.  T. 
T.,  for  $1,070,  with  interest  from  April  5,  1892. 
The  other  Judgment  in  favor  of  George  Lan- 
don was  <Higinally  entered  June  29,  1877,  by 
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him  as  plaintiff,  against  A.  R.  Brown  and 
tieorge  Brown,  to  No.  650  September  term, 
1877.  This  Judgment  was  revived  by  ami- 
cable scire  f&clas  filed  April  12,  1882,  against 
A.  B.  Brown  and  George  Brown,  to  No.  660 
May  term,  1882.  An  amicable  scire  facias  to 
revive  this  Judgment,  and  contlnne  the  lien 
thereof,  was  filed  March  18,  1887,  against 
Oeorge  Brown  and  George  Brown,  T.  T.,  and 
.«xecutor  of  A.  R.  Brown,  deceased,  to  No. 
408  May  term,  1887.  A  scire  facias  to  re- 
vive this  Judgment  was  Issued  February  25, 
1892,  against  George  Brown,  George  Brown, 
terre-tenant,  and  George  Brown,  executor  of 
A.  B.  Brown,  deceased,  to  No.  247  May  term, 
189Q,  and  was  returned  served  by  the  sheriff, 
February  27,  1892,  on  George  Brown,  George 
Brown,  terre-tenant,  and  George  Brown, 
■executor  of  A.  R.  Brown,  deceased.  A  scire 
facias  to  revive  Judgment  and  continue  lien 
'et  quare  executionem  non'  of  No.  660  May 
term,  1882,  was  also  issued  January  13,  1892, 
against  James  B.  Brown,  executor  of  A.  R. 
Brown,  deceased,  George  Brown  and  George 
Brown,  T.  T.,  to  No.  315  February  twm, 
1892,  and  was  returned  served  by  the  sheriff, 
January  15,  1892,  on  James  B.  Brown,  ex- 
ecutor of  A.  R.  Brown,  and  on  George 
Brown,  terre-tenant,  January  29,  1892.  On 
April  5,  1892,  judgment  was  entered  in  favor 
of  plaintiff,  and  against  James  B.  Brown, 
executor  of  A.  R.  Brown,  deceased,  George 
Brown,  and  George  Brown,  terre-tenant,  for 
$1,170.40,  with  Interest  from  AprU  5,  1892. 
The  Judgment  In  ftivor  of  the  First  National 
Bank,  which  is  presented  to  be  the  first  paid 
out  of  the  fund,  was  entered  to  No.  277  De- 
cember term,  1891,  on  October  10,  1891,  to 
the  use  of  N.  N.  Betts,  cashier,  against  George 
Brown  and  B.  L.  Smith,  and  the  note 
upon  which  Judgment  is  entered  is  dated 
Decemb^  21,  1889,  and  is  a  coUateral  note 
for  $16,000,  given  as  security  for  'any  or  all 
of  the  present  or  future  Indebtedness  of 
either  of  us  to  the  First  National  Banli  of 
Towanda,  as  makers  or  indorsers  of  notes 
or  drafts  held  by  it,  or  for  any  advances 
made  to  ns  or  eithor  of  us  by  overdrafts  on 
our  eooonnts  or  oth^wlse.' " 

The  auditor's  conclusions  ot  law  were  bs 
follows: 

"The  andifoHT  has  already  found  that 
George  Brown  acquh>ed  a  good  title  to  the 
Holies  farm  by  deed  delivered,  and  as  found 
it  is  from  the  sale  of  a  part  of  this  farm 
that  $260  of  the  fund  for  distribution  was 
raised.  There  is  also  little  or  no  dispute  as  to 
the  facts  fn  relation  to  the  alleged  delivery 
of  th<!  deed  of  the  Jones  and  Orshalt  farms, 
from  the  sale  of  which  the  balance  of  the 
fund  was  realized;  but  the  question  raised 
seems  to  be  whether  these  facts  are  such  as 
would  constitute  a  good  delivery  of  the  .deed. 
The  auditor  has  found  that  this  deed  was  de- 
livered to  Mrs.  Maiy  Brown,  to  be  delivered 
to  George  Brown  upon  his  performing  a  con- 
dition set  forth  in  the  will  of  the  grantn'. 
This  deed  is  absolute  upon  Its  face,  but  the 


will  refers  to  the  deed  In  such  a  manner  as 
to  make  it  in  some  sense  a  part  of  the  will, 
and  is  to  be  taken  in  connection  with  the 
will  to  get  at  the  purpose  of  the  grantor. 
It  has  been  held  In  a  number  of  cases  that 
where  tJie  future  delivery  of  a  deed  was 
merely  to  await  the  lapse-  of  time,  or  the 
happening  of  some  contingency,  and  not 
the  performance  of  any  condition.  It  will  be 
deemed  the  grantor's  deed  presently;  but 
where  the  future  delivery  depends  upon  the 
payment  of  money,  or  the  performance  of 
some  other  condition.  It  will  be  deemed  an 
escrow.  To  make  the  delivery  conditional, 
it. is  not  necessary  that  any  express  words 
should  be  used  at  the  time;  the  conclusion 
Is  to  be  drawn  from  all  the  circumstances. 
Smith,  Cont  9.  The  essence  of  delivery 
seems  to  be  the  Intention  of  the.  parties,  and, 
in  the  opinion  of  the  auditor,  there  Is  no 
doubt  but  that  A  R.  Brown  intended  to 
make  the  payment  of  his  debts  a  condition 
precedent  to  the  delivery  of  this  deed.  It 
is  true  that  the  recording  of  the  deed  by 
the  grantee  Is  evidence  from  which  delivery 
may  be  presumed;  but,  if  the  will  of  the 
grantor  and  the  evidence  of  George  Brown 
are  to  be  considered,  this  presumption  is 
rebutted  and  destroyed.  If  It  were  the  case 
of  bona  fide  purchasers,  stronger  evidence 
might  be  required  to  rebut  the  prestunptlon 
of  delivery,  but  there  is  nothing  of  the  kind 
In  this  case,  and  It  Is  not  even  claimed  by 
the  creditors  of  George  Brown  that  they  ad- 
vanced money  to  him  on  the  faith  of  his  title 
to  the  Jones  and  Orshalt  farms.  This  deed, 
then,  as  deposited  with  Mrs.  Mary  Brown, 
was  an  escrow,  to  be  delivered  upon  the 
performance  of  the  condition  set  forth  in 
the  will  of  the  grantor,  and  the  performance 
of  this  condition  was  necessary  to  make  the 
Instrument  operative,  and  vest  a  complete 
title  In  George  Brown.  In  Blight  y.  Schenck, 
10  Pa.  St  285,  It  was  held:  'A  deed  deliv- 
ered to  an  agent  as  an  escrow,  and  by  him 
delivered  to  the  grantee,  contrary  to  the  con- 
dition, passes  a  title  voidable  only.*  It 
seems,  therefore,  that  by  the  delivery  or  ob- 
taining possession  of  the  deed  to  the  Jone^ 
and  Orshalt  farms  by  George  Brown,  with- 
out performing  the  condition,  he  acquired, 
at  the  most,  but  a  voidable  title  to  the  lands 
described  therein. 

"It  Is  contended,  moreover,  that  the  title 
Qec«ge  Brown  acquired  In  these  farms  be- 
came vested  In  him  at  the  time  of  the  orig- 
inal delivery;  that  Is,  that  the  deed  took 
effect  by  relation  back  to  the  time  of  depos- 
iting It  as  an  escrow.  Generally,  an  escrow 
takes  effect  from  the  second  delivery,  and 
is  to  be  considered  as  the  deed  of  tiie  party 
at  that  time,  but  this  rule  does  not  apply 
when  justice  requires  a  resort  to  fiction. 
The  relation  back  to  the  first  delivery,  so  as 
to  give  the  deed  effect  from  ttiat  time,  is 
allowed  in  cases  of  necessily,  to  avoid  in- 
Jury  to  the  operation  of  the  deed  from  events 
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happenlos  between  tbe  first  and  second  de- 
livery. 4  Kent,  Comm.  4»1.  Tbos,  it  waa 
held  in  Ler^igood  t.  BoUey,  1  Woodw.  Dec. 
275:  In  genual,  -when  an  instmment  is 
d^vered  as  an  escrow  to  a  third  person,  to 
be  delivered  to  the  grantee  on  a  future  event, 
it  Is  not  the  deed  of  tbe  grantor  until  tbe 
second  delivery;  bat  this  rule  is  subject  to 
exception  "founded,"  it  is  said,  "on  neces- 
sity, at  res  valeat"'  In  the  authorities 
cited  to  sustain  this  point  (Stephens  v.  Rlne- 
hart,  72  Pa.  St.  434;  2  Whart  Cont  53,  etc.), 
there  seem  to  have  been  no  objections  on 
legal  grounds  to  the  effectiveness  of  the 
deed,  as  the  contingency  apon  wliich  the 
deed  was  to  be  delivered  was  the  death  of 
the  grantor;  and  that  happening,  and  the 
deeds  being  delivered  accordingty,  it  was 
held  to  be  a  good  delivery,  and  to  rdate  badi 
to  tbe  time  of  first  depositing  in  escrow. 
The  auditor  cannot  see  the  necessity  tat  ap- 
plying the  exception  to  tbe  general  rule  to 
the  case  in  hand.  It  is  true  that  A.  R. 
Brown  died  Ijefore  the  delivery  of  the  deed, 
bat  this  seems  to  be  the  only  similarity  to 
the  cases  dted,  as  the  condition  upon  which 
Mrs.  Brown  was  to  deliver  tills  deed  was 
not  performed.  Although  it  hardly  seems  to 
be  matoial  as  to  the  matter  of  distribution 
of  the  fund,  it  caimot  be  said  that  such  a 
dellvoy  would  relate  back  so  as  to  vest 
what  title  George  Brown  may  have  acquired 
in  the  Jones  and  Orshalt  farms  In  him  at 
the  time  of  the  depositing  of  the  deed  with 
Mrs.  Brown. 

"The  principal  question,  however,  from 
which  ttie  delivery  of  this  deed  seems  to 
have  inddentaUy  arisen,  is,  was  it  necessary 
to  revive  the  Landon  Judgments  in  order  to 
preserve  their  lien  against  tbe  lands  sold, 
and,  if  80,  were  they  so  revived  as  to  re- 
tain thdr  priority  of  lien  as  against  George 
Brown's  Junior  Judgment  creditors?  •  •  • 
The  title  George  Brown  acquired  in  these 
lands  was  from  the  deeds.  It  would  there- 
fore seem  necessary  for  the  Landon  judg- 
ments to  be  revived.  The  auditor  has  found 
that  the  title  George  Brown  acquired  by  tbe 
delivery  of  the  deed  to  tbe  Jones  and  Or- 
ihalt  farms  was  a  voidable  one,  but  no  pro- 
ceedings have  been  instituted  to  set  the  deed 
aside;  and  tbe  said  deed,  being  duly  re- 
corded on  March  28,  1885,  was  constructive 
notice  to  George  Landon,  the  plaintiff  in  tbe 
Judgments,  that  George  Brown  was  tbe  own- 
er of  tbe  lands,  and,  therefore,  that  tbe  Judg- 
ments should  be  revived  against  him  in  or- 
der to  preserve  thdr  lien.  But  have  they 
not  been  so  kept  revived  against  George 
Brown?  As  has  been  seen,  tbe  original 
Judgments  were  revived  by  amicable  scire 
facias  to  Mo.  059  May  term.  1882,  and  No. 
660  May  term,  1882,  during  the  lifetime  of 
A.  R.  Brown,  and  it  Is  from  the  revivals 
of  these  Judgments  that  the  contention 
arises.  The  records  of  the  common  pleas 
show  that  within  five  years  from  the  entry 


of  theK  Judgments,  vis.  on  ICarch  18,  188*. 
an  amicable  scire  facias  to  revive  Judgment 
No.  659  May  t«-m,  1882,  was  filed;  and, 
A.  B.  Brown  having  in  tbe  mean  time  died, 
tills  revival.  No.  407  ^lay  term,  1887,  was 
signed  'George  Brown,  T.  T.,  and  executor 
of  A  K.  Brown,  deceased.'  'If  George  Brown 
had  simply  sl^ed  this  amicable  scire  facias 
as  terre-tenant.  It  would  have  been  sufficient 
to  have  revived  the  Judgment  against  this 
land,  of  which  he  was  the  alienee.'  In 
Sames'  Appeal,  26  Pa.  St  184,  it  was  hdd: 
'Where  land  upon  which  a  Judgment  is  s 
Hen  has  been  aliened  by  the  defendant,  an 
amicable  revival  of  tliat  Judgment,  by  the 
terre-tenant,  by  an  agreement  to  which  the 
defendant  is  not  a  party,  will  continae  the 
lien  of  such  Judgment  on  the  land.'  The 
court,  in  the  opinion,  said:  'If  the  defend- 
ant be  not  a  necessary  party  to  the  sdre 
facias,  still  less  is  he  necessary  to  the  ami- 
cable revival.  Purchasers  from  the  terre- 
tenant  or  subsequent  incumbrancers  have 
nothing  to  complain  of,  for  the  record  is 
notice  to  them  that  his  land  is  bound  by 
the  Judgment' 

"Tbe  records  also  show  that  on  March  IS, 
1887,  an  amicable  scire  facias  to  revive  Judg- 
ment No.  600  May  term,  1882,  was.  filed  and 
entered  to  No.  408  May  term,  1887,  signed 
by  the  plaintiff,  George  Brown.  George 
Brown,  T.  T.,  and  executor  of  A  R.  Brown, 
deceased.  Under  the  same  ruling  this  would 
also  continue  the  Uen  of  the  Judgment  sougbt 
to  be  revived  as  against  George  Brown. 
But  this  Judgment  would  not  only  operate 
as  a  Judgment  de  terrls,  but  also  as  a  per- 
sonal Judgment  against  him,  as  he  is  one 
of  the  defendants  in  the  original  judgment, 
and  signs  the  revival  in  person,  and  also 
as  terre-tenant  In  Edward's  Appeal.  66 
Pa.  St  89,  affirmed  in  Beshler's  Estate. 
129  Pa.  St  208.  18  Aa  137.  It  was  held 
where  tbe  original  Judgment  was  entered 
against  two,  and  the  revived  Judgment  was 
confessed  by  one  alone,  that  the  Judgment 
so  confessed  was  good  against  him,  and 
sufficient  to  continae  tbe  lien,  and  nobody 
else  could  complain,  and  be  does  not'  There 
can  be  no  question,  therefore,  but  that  tbe 
amicable  revivals  No.  407  May  term,  18ST. 
and  408  May  term,  1887,  continaed  the  lien 
of  tbe  Landon  judgments  for  anothw  term 
of  five  years.'  The  Hen  of  these  judgments. 
If  not  revived,  would  expire  on  March  18. 
1892;  but  in  the  meantime,  on  February 
25,  1892,  a  sdre  facias  issued  on  each  judg- 
ment to  revive  and  continue  the  Uen.  These 
sd.  fas.  were  duly  returned  served  by  tbe 
sheriff,  and,  if  in  regular  form,  would  op- 
erate to  continue  the  lien.  The  mere  issue 
of  the  scl.  fa.  within  five  years  of  tbe  roidi- 
tion  of  the  Judgment  continues  its  lien  for 
the  period  of  five  yean  from  the  date  of  sadi 
issue,  whether  it  be  served  or  not.  1  IMcfc- 
ett,  liens,  p.  266. 

"We  are,  however,  met  with  tbe  proposi- 
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tion  that  In  sd.  fa.  No.  246  Mny  term,  1882, 
Issued  to  levlye  and  continue  tbe  Uen  of  judg- 
ment No.  107  May  term,  1887,  the  parties  are 
not  correctly,  reel  ted,  and  therefore  it  did  not 
revive  and  continue  the  lien  of  said  judg- 
ment It  is  no  doubt  the  rule,  often  laid 
down,  that,  in  order  to  continue  the  lien  of  a 
Judgment,  a  scire  facias  to  rerire  must  cor- 
rectly recite  the  original  judgment,  and  sub- 
stantially Identify  it,  aa  to  parties,  date,  and 
amount.  'Was  it  not  so  identified  in  the 
present  instance?  The  number,  term,  and 
amount  In  the  scire  facias  are  identical 
with  the  number,  term,  and  amount  in  No. 
407  May  term,  1887,  which  it  purpcx^ed 
to  revive.  The  names  of  the  parties  re- 
cited are  nearly  identical,  and  the  variance 
is  so  slight  that  no  one  could  possibly  be 
mipled  by  it  The  auditm-  is  of  tbe  (pin- 
ion that  it  sufiSdently  described  the  .original 
Judgment,  and  therefore  continued  its  lien.' 
On  January  13,  1802,  the  death  of  A.  R. 
Brown  was  suggested;  and,  James  B.  Brown 
having  then  taken  out  letters  upon  the  estate, 
his  name  was  substituted  of  record  In  No. 
659  May  term,  1892,  and  No.  660  May  term, 
1892,  and  the  two^  writs  of  scire  facias  et 
quare  executionem  non,  No.  814  February 
term,  1892,  and  S15  February  term,  1892,  re- 
spectively issued  thereon.  It  is  also  contend- 
ed that  these  sci.  fas.  did  not  correctly  recite 
tbe  parties  to  the  original  Judgments,  and 
therefore  did  not  continue  the  lien.  The 
variance  can  be  seen  when  it  is  stated  that 
tbe  Judgment  No.  629  May  term,  1882,  was  in 
favor  of  'Julia  C.  Stiles,  to  Use  of  George 
lAudon,  vs.  A.  R.  Brown,  George  Brown, 
Terre-Tenant'  for  the  sum  of  $1,008.85-  The 
recitals  in  the  praecipe  and  writ  were .  'George 
Iiandon  vs.  James  B.  Brown,  Executor  of  A. 
R.  Brown,  Deceased,  George  Brown,  T.  T.,' 
for  tbe  sum  of  $951.75.  Judgment  No.  660 
May  term,  1892,  was  in  favor  of  'George  Lan- 
don  vs.  A.  R.  Brown  and  .Geo.  Brown,'  for 
tbe  snm  of  $1,103.65.  The  recitals  in  tbe 
ptaedpe  of  the  scire  facias  to  revive  were: 
'Ckorge  Landon  vs.  James  B.  Brown,  Exec- 
utor of  A.  R.  Brown,  Deceased,  George 
Brown,  and  George  Brown,  T.  T.'  The  writ 
recited:  'George  Landon  vs. James  B.Brown, 
Bxecutw  of  A.  R.  Brown,  Deceased,  George 
Brown,  T.  T.'  for  the  sum  of  $1,041.25. 
Oniere  does  not  seem  to  be  a  parallel  case 
with  tbe  present  one  in  the  authorities  dted 
to  show  that  this  variance  was  sufficient  to 
make  tbe  identity  of  the  original  Judgment 
donbtfuL  In  tbe  opinion .  of  the  lower  court 
In  Wood  V.  Codding,  affirmed  in  134  Pa.  St 
ei,  19  AtL  485,  it  was  held:  'It  is  true  that 
a  scire  facias  on  a  judgment  should  follow 
the  original  judgment  In  tbe  amount,  date, 
and  names  of  the  parties;  and  if  there  Is  a 
fiUlnre  or  defect  in  any  of  these  respects,  on 
a.  plea  of  nul  tlel  record,  it  is  fataL  But  if 
that  plea  is  not  made,  and  there  is  a  judgment 
obtained,  it  seems  to  us  that  we  cannot  col- 
laterally set  that  Judgment  aside.  It  may 
change  <m  tbe  scire  facias  as  to  the  amount, 


or  by  substituting  administrators  or  new 
names;  and  If  there  is  a  substitution  of  new 
names,  and  that  objection  is  not  raised  upon 
the  trial  of  tbe  case,  and  judgment  Is  en- 
tered. It  seems  tc  us  that  the  Judgment  must 
stand.  It  seems  to  us  that  all  that  is  neces- 
sary here  is  to  ascertain  that  there  is  such 
an  Identity  of  these  proceedings  that  one  of 
these  Judgments  is  a  revival  of  the  other.' 
This  seems  to  apply  to  the  present  case. 
These  two  writs  may  not  have  been  as  care- 
fully drawn  as  they  should  hare  been;  yet  the 
auditor  is  of  the  opinion  that  they  sufficiently 
point  out  the  original  Judgments.'  'But  it 
was  not  necessary,  under  the  finding  of  the 
auditor,  to  revive  these  judgments  against 
George  Brown,  as  the  Uen  had  been  kept 
good  against  the  lands  in  his  hands.'  It  is 
also  alleged  by  the  coimsel  for  George  Lan- 
don that  these  sd.  fas.  were  Issued  only  for 
the  purpose  of  execution.  From  an  inspec- 
tion of  the  record  it  is  seen  that  judgment 
was  duly  entered  thereon,  by  default  on 
April  6,  1892,  and  duly  docketed  and  Indexed. 
On  the  same  day  the  lands  were  levied  upon, 
and  on  April  28,  1892,  were  sold.  'It  seems 
evident  that,  under  whatever  Judgment  the 
lands  were  sold,  these  judgments  would  be 
first  entitled  to  be  paid  in  preference  to  any 
subsequent  creditors  of  George  Brown.'  'It 
is  true  tliat  the  proceedings  are  somewhat  ir- 
regular, but  it  is  the  rule  that,  where  a  Judg- 
ment Is  attacked  as  erroneous  or  on  account 
of  an  irregularity,  it  must  be  done  at  the 
instance  of  the  defendant  himself;  and,  if  he 
submits  to  an  execution  under  It,  others  can- 
not object,  except  for  fraud  or  collusion.  The 
lrregulari<7  in  this  case  Is  not  one  which 
could  defeat  the  payment  of  the  Landon 
judgments;  but,  even  if  this  had  been  so  if 
taken  In  time.  It  is  one  of  which  the  defend- 
ants alone,  who  do  not  object,  could  have 
taken  advantage.'  There  is  no  doubt  in  the 
mind  of  the  auditor  that  A.  R.  Brown  in- 
tended these  lands  to  pay  the  Iiandon  judg- 
ments; but.  Instead  of  charging  them  direct- 
ly with  the  payment  in  his  will,  he  depended 
upon  the  conditional  delivery  of  the  deeds  to 
efCect  his  intention,  which,  together  with  the 
attempt  of  the  plaintiflr  to  be  his  own  lawyer, 
bas  caused  the  contention  in  this  case.  He 
has  been  diligent  ip  keeping  the  Judgments 
revived.  If  anything,  there  have  been,  per- 
haps, more  revivals  than  were  necessary; 
but  'from  whatever  point  the  case  is  con- 
sidered, tbe  conclusion  Is  inevitably  reached 
that  the  judgment  creditors  of  George  Brown 
would  not  be  entitled  to  come  In  on  this 
fund  until  tbe  Landon  judgments  had  been 
first  paid.' " 

Rodney  A.  Mercur  and  THysses  Merctu:, 
for  appellant  I.  McPherson,  Edward  Over- 
ton, and  E.  J.  Angle,  for  appellees. 

PER  CURIAM.  We  have  considered  this 
record  with  special  reference  to  the  several 
questions  presented  by  the  specifications  of 
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error,  and  are  not  oooTinced  that  eltber  of 
said  specifications  shonld  be  sustained.  The 
qnestlons  involred  haye  been  so  well  consid- 
ered and  satisfactorily  disposed  of  by  the 
learned  auditor  that  we  think  the  decree 
shonld  be  affirmed  for  reasons  given  in  his 
report.'  Decree  affirmed,  and  appeal  dis- 
missed, with  costs  to  be  paid  by  N.  N.  Betts, 
caahier,  etc,  appellant 


(160  Pa.  SL  at) 

cm  OF  SCRANTON  y.  BUSH. 

(Supreme  Court  of  Pennsylyania.     March  26, 

1891) 

PUBUC  iMPXOyElCESTS — ASSESSMENT  OF   BENKnn 

— ArriDAyiTS  of  Defense. 

jLIn  an  action  against  an  abntting  owner 
to  recover  benefits  for  grading  a  street,  the  affi- 
davit of  defense  is  Enfficient  where  it  alleges 
that  the  grading  "was  not  done  according  to  the 
grade  estaUiahed  by  ordinance,  bat  according  to 
another  grade,  establislied  by  the  city  engineer 
without  anthority." 

2.  Act  1874  conferred  on  cities  power  to  im- 
prove itreets,  charging  the  costs  to  abntting 
Iota  according  to  frontage  if  in  the  nrban  por- 
tion of  the  city,  and  to  the  dty  at  large  if  in 
the  rural  portion.  Act  1889  authorized  the  as- 
sessment of  costs  "in  case  of  grading  only"  on 
die  properties  benefited,  according  to  benefits. 
BM,  that  abutting  lots  in  the  ur&n  portion  of 
a  ci^  may  be  assessed  for  the  costs  of  grading, 
either  according  to  benefits  or  according  to 
frontage,  and  In  the  rural  portion  according  to 
benefits  only. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Action  by  the  city  of  Scranton  against 
Nicholas  Bosh  to  enforce  a  lien  for  grading 
a,  street  From  a  Judgment  denying  a  mo- 
tion for  Judgment  for  want  of  a  sufficient 
affidavit  of  defense,  plaintiff  appeals.  Af- 
firmed. 

James  H.  Torrey,  City  Sol.,  for  appellant 
Joseph  O'Brien  and  L  H.  Bums,  for  ap- 
pellee. 

WILLIAMS,  J.  The  grading  of  Luzerne 
Street  in  the  dty  of  Scranton,  was  done  un- 
der Ordinance  No.  45,  approved  September  4, 
1889.  This  ordinance  provided  that  the  work 
should  be  done  "In  accordance  with  plan, 
profile,  and  spedflcatlons"  which  had  been 
prepared  by  the  city  eQglneer,  adopted  by 
councils,  and  attached  to  the  ordinance  as 
part  of  It  Section  7  of  the  same  ordinance 
declares  that  the  work  shall  be  done  under 
the  supervision  of  the  city  engineer,  "but  no 
departure  from  the  plans,  profile  and  speci- 
fications shall  be  allowed  unless  authorized 
by  city  councils."  The  second  paragraph  of 
the  affidavit  of  defense  alleges  that  the  grad- 
ing of  Luzerne  street  "was  not  done  accord- 
ing to  the  grade  established  by  ordinance, 
but  according  to  another  grade,  established 
by  tbs  city  engineer  without  authority." 
This  is  a  definite  statement  and  a  positive 
one.  If  it  is  true,  then  the  work  done  on 
Lozeme  street  was  not  done  under  the  or- 
dinance, but  In  disregard  of  It    The  words 


fairly  relate  to  the  whole  street  and  the 
whole  woik  done  upon  it;    and  charge  that 
lien  cannot  be  supported  for  the  work  done, 
because  not  done  as  the  ordinance  directed. 
This  is  not  a  question  of  account  betwe«i 
the  dty  and  its  contractor  of  good  faith  on 
the  part  of  dty  officials   making  the  con- 
tract as  was  the  case  in  City  of  Pittsboiigb 
▼.  MacConnell,  130  Pa.  St  463,  18  AtL  615. 
It  is  a  denial  that  the  work  done  vras  an- 
tborized  by  the  dty,  and  a  denial  of  tbe  lia- 
bility of  the  defendant  for  that  reason.    If 
the  fact  turns  out  to  be  as  stated,  tbe  legal 
condnsion  from  It  is  well  drawn,  and  Is  a 
defense  to  the  lien  filed  In  this  case.     In  that 
event  the  question  upon  which  the  learned 
Judges  of  the  court  below  divided  may  not 
be  in  tbe  case.     But  the  question  la  fairly 
raised,  and  It  Is  as  well  to  consider  it     The 
act  of  1874  conferred  upon  dtles  the  power 
to  grade,  pave,  or  macadamize  their  streets, 
and  charge  the  cost  of  such  improTement 
npon  the  lots  abutting  on  the  street  so  grad- 
ed, paved,  or  macadamized,  according  to  the 
frontage  of  each.     This  court  held,  however, 
that  the  per  foot  front  rule  was  appUcaUe 
only  to  the  built-up  dty,  and  not  to  rural  prop- 
erty in  its  outskirts.    City  of  Scranton  v.  Coal 
Co.,   105  Pa.   St  445.     The  consequence  of 
this  holding  was  that  street  improvements  In 
the  rural  parts  of  dtles  of  tbe  third  dass 
could  be  made  <»ily  at  the  cost  of  tbe  dty 
making  them.    The  act  of  1889  relating  to 
dtles  of  the  third  class  empowered   sncb 
dtles  to  grade,  pave,  or  macadamize  their 
streets,  and  chaise  up  the  expense  of  tbe  im- 
provement  to  tbe  lots   fronting  upon   the 
street  by  the  per  foot  front  role.    If  tbe 
section  had   ended  with  this  provision,  all 
cities  of  the  third  class  would  have  remained 
exactly  In  the  position  In  which  previous  leg- 
islation placed  them.     In  the  built-np   dtr 
they  could  Improve  their  streets  at  the  cost 
of  lot  owners.     In  the  rural  portlonB  of  the 
dty,  the  grading  and  inving,  if  paving  was 
done,  must  be  done  at  tbe  cost  of  the  tax- 
payers of  tbe  whole  dty.    To  remedy  this 
Inconvenience,  the    act   of    1889    contained 
this   additional   provision:     "Or   In   case  of 
grading  only,  to  assess  the  cost  thereof  whoi 
not  paid  by  the  dty,  upon  tbe  properties 
l>eneflted  according  to  benefits."    The  evi- 
dent purpose  of  this  provision  was  to  enable 
a  dty  to  grade  Its  streets  stretching  ont  into 
the  rural  parts  of  the  dty,  and,  where  the 
situation  of  the  properties  along  the  street 
was  such  as  to  make  It  Just  to  do  so,  to  im- 
pose the  cost  of  the  improvement  on  the 
property  benefited.    Th^e  is  no  repeal  of 
the  act  of  1874,  no  limitation  on  the  power 
to  grade,  pave,  or  macadamize  at  tbe  cost  of 
lot  holders  under  the  per  foot  front  mle  con- 
ferred in  the  preceding  sentences  of  the  sec- 
tion;   but  as  to  one  form  of  work,  mainly 
necessary  in  tiie  rural  districts  of  the  dty. 
a  new  remedy  Is  put  within  the  reach  of 
the  dty.     It  may  still  pay  for  grading  hi 
such  districts  ont  of  the  dty  treasmy,  or  it 
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may.  In  the  exercise  of  its  discretion,  charge 
tbe  coat  to  the  properties  benefited.  The 
parts  of  the  section  so  interpreted  may  stand 
together.  In  the  built-up  city  all  street  im- 
provements may  be  charged  to  property 
along  the  street  by  tbe  per  foot  front  rule. 
In  the  rural  parts  of  the  city  grading  may 
be  charged  to  the  properties  benefited  or 
paid  by  the  city,  but  paving  must  still  be 
done  at  the  expense  of  the  city.  This  Inter- 
pretation of  tbe  act  of  1889  la  in  harmony 
with  Hand  v.  FeUows,  148  Pa.  St  456,  23 
AtL  1126.  The  single  question  presented  in 
that  case,  as  was  distinctly  stated  In  the 
opinion,  was  the  effect  of  the  act  of  1891 
upon  that  of  1889,  and  the  point  ruled  was 
that  both  could  stand  together.  What  was 
said  upon  the  provision  relating  to  grading, 
only,  was  directed  to  the  question  then  un- 
der consideration.  If,  as  we  assume,  the  de- 
fendant's lot  is  in  the  bnllt-up  part  of  the 
dty,  and  if  the  improvement  consists  In 
grading  only,  we  think  he  may  be  made  lla< 
ble  either  according  to  benefits  or  under  the 
per  foot  rule.  If  bis  lot  is  in  the  rural  por- 
tion of  the  city,  it  can  be  made  liable  only 
according  to  benefits.  The  Judgment  of  the 
court,  discharging  the  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense,  is 
affirmed. 


on  Pa.  St  4M) 

In  re  LACKAWANNA  TP. 
Appeal  of  HARRIS  et  al. 

(Supreme  Court  of  Pennsylvania.    March  26, 

1884.) 
Mdnicipai.  CoRPOKATiom— Ahnbzation  ot  Tbr- 

RITOBT— TlTLB  OF  StATOTR  —  SPBOUI.  LBSISLA- 

no's. 

1.  Act  May  23,  1889  (P.  L.  277),  entiUed 
"An  act  providin^r  for  the  incorporation  and 
government  of  cities  of  the  third  class,"  and 
containing  provisions  for  the  annexation  of 
territory,  is  not  nnconstitntional  on  the  ground 
that  the  subject  of  such  provisions  is  not  ex- 
pressed in  the  title. 

2.  Act  May  28,  1889  (P.  L.  277),  "An  act 
providing  for  the  incorporation  and  government 
of  cities  of  the  third  class,"  is  not  invalid  as 
local  legislation,  thongh  the  "third  class,"  which, 
1^  the  act  of  May  23,  1874,  embraces  for  classi- 
fication all  cities  having  the  requisite  popnla- 
tion,  embraces  for  municipal  government  oolj 
those  which  were  incorporated  since  the  classi- 

■  fication  act,  or  have  adopted  its  provisions. 

Appeal  from  court  of  quarter  sessions, 
Lat^wanna  county. 

Proceeding  by  petition  vaiet  Act  May  23, 
1889  (P.  L.  277),  to  the  councHs  of  the  city  of 
Scranton  to  annex  to  the  city  a  part  of 
Lackawanna  township.  The  councils  passed 
an  ordinance  annexing  the  territory,  from 
which  David  Harris  and  others  appealed  to 
the  court  of  quarter  sessions.  Judgment  ap- 
proving the  proceedings  of  the  councils. 
David  Harris  and  others  appeal.     Afilrmed. 

M.  E.  McDonald  and  I.  H.  Bums,  for  ap- 
pellaatB.  Bverett  Warren  and  Jas.  H.  Toi^ 
rey,  (My  SoL,  for  appellees. 


WILLIAMS,  J.  The  petition  for  annexa- 
tion to  the  dty  of  Scranton  in  this  case  is  in 
conformity  with  the  act  of  1888,  under  which 
this  proceeding  seems  to  have  been  conduct- 
ed. If  that  act  is  constitutional,  the  decree 
of  the  court  below  may  be  sustained.  Its 
constitutionality  is '  assailed  upon  two 
grounds.  It  is  alleged,  In  the  first  place,  that 
the  subject  of  changing  or  enlarging  the  lim- 
its of  a  dty  is  not  within  the  purview  of  the 
title;  and,  in  the  next  place,  that  the  act  is 
local,  and  therefore  transgresses  the  consti- 
tutional prohibition  against  local  legislation. 
Tbe  title  is  as  follows:  "An  act  providing 
tor  the  incorpcHiution  and  government  of  cit- 
ies of  the  third  dass."  The  municipal  au- 
thority of  the  dty,  when  incwporated,  ex- 
tends over  the  territory  induded  within  the 
dty  limits  aa  then  established.  The  growth 
of  the  dty  may  be  rapid.  Building  may  ex- 
tend beyond  its  lines,  and  adjoining  territory 
may  be  laid  out  by  extending  the  city  streets 
oyer  it,  and  become  indistinguishable  from 
tbe  dty  proper.  It  then  becomes  important 
for  the  people  residing  upon  this  territory, 
and  for  the  dty  itself,  that  sewers,  gas  and 
water  mains,  police  and  fire  protection,  be 
extended  over  the  district  which,  though  sep- 
arate in  law,  is  physically  a  part  of  the  dty. 
The  people  residing  on  the  territory  so  ritu- 
ated  ask  the  dty  to  take  them  In,  and  the  dty 
grants  their  request  by  an  ordinance  pass- 
ed in  the  usual  manner.  This  Is  an  act  that 
requires  no  special  authority  to  sustain  it. 
It  is  in  the  line  of  mimidpal  legislation,  need- 
ful for  the  proper  government  of  the  dty, 
as  its  expanding  proportions  and  municipal 
needs  outgrow  their  original  limits.  The  leg- 
islature has  taken  this  view  of  the  subject 
Immediately  after  the  adoption  of  the  pres- 
ent constitution,  the  act  of  1874,  dassifying 
dties  and  regulating  the  government  of  each 
of  the  several  classes,  was  passed.  The  only 
words  in  its  title  that  could  cover'  the  exer- 
cise of  the  power  to  admit  adjoining  terri- 
tory are  the  words  that  constitute  the  title  to 
the  act  of  1889.  Yet  the  act  of  1874  contains 
provisions  authorizing  the  admission  of  OBt 
lots  and  adjc^ing  territory  into  cities  with 
which  they  are  connected  physically,  and  pre- 
scribes the  mode  of  procedure  to  be  adopted. 
It  is  dear,  therefore,  that  the  legislature  did 
not  regard  an  ordinance  admitting  adjoining 
territory  into  the  city  as  an  extraordinary 
exercise  of  municipal  power  that  required  to 
be  taken  notice  of  in  tbe  title  of  the  act  of 
1874,  but  as  an  ordinary  exercise  of  that  pow- 
«r,  by  means  of  an  ordinance  passed  and  ap- 
proved in  the  ordinary  way. 

The  remaining  question  is  as  free  from  dif- 
ficulty. The  new  constitution  provided  for 
the  government  of  the  commonwealth  by  gen- 
eral laws,  and  denied  to  the  legislature  the 
power  to  pass  local  laws  on  many  subjects. 
Cities  under  constitutional  provisions  consti- 
tuted one  class,  to  be  legislated  tor  in  future 
by  laws  appUoBible  to  all  alike.    To  relieve 
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against  thia  hardship,  the  daaslflcation  act 
waa  passed  durliig  the  following  aesalon  of 
the  legislature.  The  cities  were  divided  into 
three  classes  upon  the  basis  of  population. 
There  was  at  that  time  but  one  city  In  the 
first,  and  one  In  the  second,  class.  Legis- 
lation for  these  classes  was  therefore  easy 
of  accomplishment;  but  In  the  third  dass 
there  were  many  cities,  each  of  which  was 
provided,  at  the  time  of  the  passage  of  the 
act  of  1874,  with  a  form  of  government  of  Its 
own  selection.  These  differed  quite  widely 
in  the  terms  and  duties  of  some  of  the  mu- 
nicipal ofiices,  and  in  the  powers  possessed 
by  the  municipalities.  The  ettort  to  reduce 
all  these,  at  one  time,  to  a  uniform  form  of 
government  was  one  that  would  be  attended 
necessaorily  with  some  inconvenience.  The 
act  was  made  to  take  effect  upon  all  cities  to 
be  incorpoKLted  after  its  passage,  and  upon 
those  previously  Incorporated,  when  and  as 
fast  as  they  shoTild  severally  elect  to  come 
in  under  its  provisions.  The  expectation  en- 
tertained by  the  lawmakers  was  that  within 
a  few  years  all  the  cities  of  the  third  class 
then  existing  would  come  by  election  into  the 
class,  and  adopt  the  form  of  munlciiutl  gov- 
ernment provided  by  the  act  of  1874.  This 
expectation  has  been  largely  realized.  A  few 
cities  still  cling  to  their  old  charters,  but 
much  the  larger  part  of'  them  have  adopted 
the  provisions  of  that  act  and  are  members 
of  the  third  class,  not  only  by  reason  of  their 
population,  but  by  reason  of  the  character  of 
th^  municipal  organization.  The  class  is  a 
steadily  Increasing  one,  and  the  number  of 
cities  standing  outside  of  it  is  steadily  de- 
creasing. The  tendency  is  towards  absolute 
uniformity.  Legislation  for  cities  of  the  third 
dass  is  applicaJ>le  to  all  the  members  of  that 
dass.  and  it  is  general,  within  the  definition 
we  have  frequently  given  to  the  phrase  "a 
general  law"  since  1874.  If,  as  is  said  by 
the  appellants'  counsel,  Wilkes  Barre  In  not 
boimd  by  the  provisions  of  the  act  of  1889, 
it  is  because  that  city  is  still  outside  the  class 
for  which  the  act  ot  1889  was  framed.  It 
la  for  some  purposes  a  dty  of  the  third  class, 
under  the  classification  act;  but,  for  purposes 
of  local  government,  it  remains  undw  its 
diarter  and  its  system  of  local  laws  that 
were  in  force  prior  to  1874.  For  these  pur- 
poses, therefore,  it  is  not  a  member  of  the 
class,  and  Is  not  affected  by  the  legislation 
provided  for  the  class  as  it  exists  under  the 
provisions  of  the  law  of  1874.  For  purposes 
of  classification,  all  dties  not  bdonglng  to 
the  first  or  second  dass  belong  to  the  third. 
For  purposes  of  munldpal  government,  only 
so  many  of  these  bdong  to  the  third  class, 
in  the  legldatlve  sense  of  the  words,  as  have 
taken  on  the  munldpal  uniform  which  the 
legislature  has  provided  for  the  dass.  It  fol- 
lows logically  from  what  has  now  been  said 
that  the  act  of  1888,  being  for  the  dass  and 
applicable  to  every  member  of  it,  la  general, 
ud  is  not  open  to  the  objection  which  the  ap- 


peDants  urge  against  It  The  amtfgnments 
of  error  are  overruled,  and  the  Judgment  Is 
affirmed. 

(in  Pa.  St.  SK) 
RHEES  V.  FAIRCHILD. 
(Supreme  Court  of  Pennsylvania.    Mardi  26v 
1894.) 

DeIVSITIONS — tMMATBRIAL  iBBSOOLlKI'SreS. 

It  is  within  the  discretion  of  the  trial 
court  to  admit  depositions  where  the  officer  tak- 
ing the  same  failed  to  comply  with  the  formal 
instructions  in  iiarticnlars  not  affecting  the  mer- 
its. 

Appeal  from  court  of  common  pleas,  Brad- 
ford county;  B.  M.  Peck,  Judge. 

Action  by  R.  T.  Rhees  against  A,  C  Fair- 
child.  From  a  Judgment  for  plaintUC,  de- 
fendant appeals.    Affirmed. 

The  following  are  the  spedflcations  of  er- 
ror: 

"First  The  learned  court  erred  tn  ad- 
mitting the  offer  of  plaintiff.  The  offer  and 
objections  were  in  these  words:  'Mr.  Little: 
We  now  offer  in  evidence  the  depositions  of 
R.  T.  Rhees,  the  plaintiff  in  this  case,  of  John 
R.  Brown  and  Andrew  Wilson,  taken  before 
DaiUel  Hamer,  commissioner,  in  the  city  of 
Ogden  and  territory  of  Utah,  on  the  8th  day 
of  June,  1893,  on  commission  and  interroga- 
tories. Mr.  Mercur:  We  object  to  the  ad- 
mission of  the  entire  dei>ositions,  on  the 
grounds:  (1)  That  the  return  is  not  in  ac- 
cordance with  the  letter  of  Instructioas.  (2) 
Ihat  the  return  of  the  commissioner  who  ex- 
ecuted the  same  as  to  the  indorsement  upon 
the  commlsdon  Is  not  under  seal,  as  required 
by  the  letter  of  instructions.  (3)  That  the 
certificate  at  the  end  of  the  commission  is 
not  in  compliance  with  the  letter  of  instruc- 
tions; that  the  commission  is  Issued  to  blm 
as  a  commissioner,  and  not  as  a  notary  pub- 
lic.' (Objection  overruled.  Defendant  ex- 
cepts. Bill  sealed  for  defendant  Dei>osl- 
tions  admitted  in  evidence.)  The  indorse- 
ment upon  the  l>adc  of  the  first  commission 
was  as  follows,  to  wit:  TThls  commission 
duly  executed  by  me  on  the  8th  day  of  Jiine, 
A  D.  1893,  as  appears  by  the  testimony, 
exhibit  and  my  certificate  and  schedule  here- 
to annexed.  [Signed]  Daniel  Hamer,  Com- 
missioner.' The  certificate  at  the  end  of. 
the  first  set  of  depositions  was  in  the  follow- 
ing form,  to  wit:  'Territory  of  Utah,  (bounty 
of  Weber— ss.:  I,  Danld  Hamer,  the  within- 
appointed  commissioner,  do  hereby  oertlty 
that  the  foregoing  depositions  were  duly 
taken  before  me  at  the  time  and  place  men- 
.tioned  in  caption;  that  the  witnesses  were 
first  duly  sworn  by  me  before  they  ■were 
examined,  when  the  Interrogatories  and 
cross  Interrogatwles  were  all  severally  read 
by  me  to  them,  and  their  answers  as  given 
by  them  severally  written  down  by  me.  and 
read  over  to  the  witnesses,  who  subscribed 
the  same  in  my  presence.  AH  interlineations 
and  ooirections  marked  by  my  Initials  oppo- 
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site  OB  the  margin  were  made  before  signing 
by  the  witnesses.  Witness  my  hand  and 
seal  this  eighth  day  of  June,  A.  D.  1893,  at  my 
office  In  Ogden  dty,  Weber  county,  Utah  ter- 
ritory. [Seal.l  Daniel  Bamer  [Seal],  Notary 
Public  Weber  County,.  Utah,  and  Commis- 
8i<Haer  of  the  County  Court  of  Common  Pleas, 
Bradford  County,  Pennsylvania.*  'I  am  in- 
formed by  credible  persons  that  the  witness 
G.  S.  Barker  Is  absent  from  this  part  of  the 
country  at  thia  time.  Daniel  Hamer,  Com- 
misaioner.' 

"Second.  The  learned  court  erred  In  ad- 
mitting the  offer  of  idalntiff  on  page  28^  Ap- 
pendix. The  offer  and  objections  were  in 
these  words:  'Mr.  Little:  We  now  offer  in 
evidence  the  deposition  of  Theodore  Bobin- 
son,  taken  by  the  same  commissioner,  in  the 
city  of  Ogden  and  territory  of  Utah.  Taken 
on  oommls8l(Ki  and  Interrogatories.  Mr.  Mer- 
cur:  We  object  to  the  admission  of  the  depo- 
sition on  the  grounds:  (1)  That  the  certificate 
on  the  back  of  the  commission  Is  not  under 
seal,  as  required  by  the  letter  of  itLstructions 
sent  to  the  commissioner  with  the  commis- 
sion; (2)  that  the  certificate  at  the  end  of 
the  depodtion  Is  not  In  the  form  required  by 
the  letter  of  Instructions.'  (Objection  over- 
ruled. Defendant  excepts.  Bill  sealed  for 
defendant  Deposition  admitted  in  evidence.) 
The  indorsement  upon  the  back  of  the  sec- 
ond commission  was  as  follows,  to  wit:  'Ex- 
ecution of  this  commission  appeaia  by  a  cer- 
tain schedule  annexed  thereto.  [Signed] 
Daniel  Bamer,  Commissionor.'  The  certificate 
at  the  end  of  the  second  set  of  depositions  was 
in  tbe  following  form,  to  wit:  'Territory  of 
Utah,  County  of  Weber— ss.:  I,  Daniel  Ha- 
mer, a  notary  public  In  and  for  the  said 
county  of  Weber,  and  a  commissioner  of  the 
county  court  of  common  pleas  of  Bradford 
coun^,  commonwealth  of  Pennsylvania,  In  a 
certain  cause  therein  depending,  wherein  B. 
T.  Bbees  is  plaintiff,  and  A  C.  Falrchlld,  V.' 
W.  Grace,  George  Grace,  and  S.  G.  Dye,  co- 
partners trading  as  Falrchild,  Grace  &  Co., 
are  defendants,  do  certify  that  the  foregoing 
depositions  were  duly  taken  before  me  at  the 
time  and  place  mentioned  in  caption;  that 
the  witness  was  first  duly  sworn  by  me  be- 
fore he  was  examined,  when  the  interrogato- 
ries and  cross  interrogatories  were  all  sev- 
erally read  by  me  to  the  said  witness,  and 
his  answers  as  given  by  him  written  down 
by  me,  and  read  over  to  the  witness,  who 
subscribed  the  same  in  my  presence.  Wit- 
ness my  hand  and  seal  at  my  office  In  Ogden 
dty,  Utah  territory,  the  day  and  year  afore- 
said. [Seal.1  Daniel  Hamer  [Seal],  Notary 
Public  in  and  for  Weber  County,  Utah  Ter- 
ritory, and  a  Conunlssloner  of  the  County 
Court  of  Common  Pleas  for  Bradfbrd  County, 
Commonwealth  of  Pennsylvania.' " 

Rodney  A.  Mercnr  and  Ulysses  Mercur,  for 
appellant.   S.  W.  &  Wm.  Little,  for  appdlee. 

iE*BlB  OUBIAM.   We  are  not  prepared  to 
cay  that  the  learned  trial  Judge  erred  in 
T.28A.no.l5— 59 


not  rejecting  tte  depoBltioni  moitloned  In 
the  first  and  second  specifications.  Instruc- 
tions issued  for  the  guidance  of  commission- 
ers in  taking  testimony  arte  directory,  rather 
than  mandatory;  and  while  It  Is  of  course 
desirable  that  they  should  be  substantially. 
If  not  literally,  complied  with.  It  would  be  t. 
harsh  rule  of  practice  to  exclude  depositions 
because  In  some  slight  particulars,  not  affect- 
ing the  merits  of  the  case,  the  commissioner 
or  ofilcer  taking  the  same  may  have  neg- 
lected to  comply  with  tne  formal  Instruc- 
tions. Some  latitude  of  discretion  must  be 
accorded  to  trial  Judges  in  such  cases.  As 
was  said  by  Mr.  Justice  Thompson  in  Kellum 
V.  Smith,  39  Pa.  St  241,  243:  "It  is  a  mis- 
take to  suppose  tliat  rAes  for  commissions 
are  to  be  rigidly  construed  against  deposi- 
tions, because- testimony  so  taken  Is  not  sup- 
posed to  be  80  satisfactory  as  the  personal 
presence  of  the  witness.  While  this  may  be 
conceded,  it  must  be  remembered  that  In 
a  country  composed  of  so  many  sovereign 
states  •  •  *  it  Is  the  only  way  of  certain- 
ly obtaining  testimony  out  ot  the  state,  al- 
though the  witness  may  be  within  a  few 
miles  of  the  court  as  is  often  the  case.  A 
bona  fide,  substantial  compliance,  therefwe. 
with  the  rules  of  court  requiring  notice  to 
be  given,  la  not  to  be  defeated  by  a  mere 
tedmicality,  which  could  not  eventuate  in 
any  possible  injury  to  a  party  wbo  desires 
nothing  but  fair  play."  In  this  case  there 
was  no  abuse  of  that  discretion  wltli  wliicb 
trial  Judges  are  necessarily  Invested  In  such 
cases.   Judgment  affirmed. 

am  Pa.  St  siE) 
McOLEABT  v.  FBANTZ. 
(Sapreme  Court  of  Pennsylvania.    March  26, 
1894.) 

▲OTIOH  VOB  ITEaUaBNCE  —  QCBSTroRS  FOB  JDRT. 

In  an  action  for  personal  injuries  caused 
by  the  alleged  negligence  of  defendant  in  shoot- 
ing plaintiff  while  they  were  hunting  together, 
questions  of  negligence  and  contributory  neg- 
ligence raised  by  the  evidence  were  for  the  Jury. 

Appeal  from  court  of  common  pleas,  Frank- 
lin county. 

Action  by  Harry  McCleary  against  Samuel 
O.  FrantSB  for  personal  injuries.  From  a 
Judgment  for  plaintiff,  defendant  appeals 
Affirmed. 

On  the  26th  day  of  October,  188T,  the  plain- 
tiff and  defendant  and  two  othor  persons 
left  the  town  of  Waynesboro  for  a  day's 
bunting  In  the  country  north  of  the  town. 
Having  reached  a  thicket  or  piece  of  woods 
along  a  hillside,  about  a  mile  from  town, 
they  started  iq>  a  rabbit  and  some  partridges, 
and  hunted  there  a  short  time.  In  front  of 
them,  eastward,  and  nearly  parallel  with  the 
wooded  hill  on  which  they  were  hunting,  was 
a  high  ridge  running  north  and  south.  They 
determined  to  go  from  this  place  towards 
Blue  Rock  schoolhouse,'  which  lay  east  of 
them,  across  this  high  ridge,  a  distance  of  a 
mile  or  more  away.   McCleary,  the  plaiatUC; 
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remained  behind  for  a  few  minutes,  hnntlng 
In  the  thl(^et  He  aaw  the'  other  three  dis- 
appear acroBs  the  hill  In  the  direction  of  the 
schoolhouse.  He  followed  in  a  short  time, 
crossing  the  bill  a  little  to  the  right  of  where 
the  others  crossed.  This  hill  was  cleared  and 
cultivated  land.  After  the  defendant  and 
his  two  companions  had  crossed  the  brow  of 
the  hill,  and  were  out  of  the  sight  of  the  ploln- 
.tur,  they  suddenly  tamed  to  the  right,— at 
right  angles  with  the  path  In  which  they 
were  moving,— and  went  southward,  towards 
Waynesboro,  on  the  east  side  of  the  hill, 
thus  crossing  the  path  of  plaintiff  as  he  was 
advancing  across  the  hill  in  the  direction 
they  had  started,  towards  Blue  Rock  school- 
house.  When  the  plaintiff  approached  the 
crest  of  the  hill,  not  knowing  that  the  other 
members  of  the  party  were  in  that  Immedi- 
ate locality,  but  supposing  that  they  had 
gone  on  towards  the  schoolhouse,  as  had  been 
agreed,  two  shots  were  fired  in  quick  suc- 
cession, not  more  than  two  seconds  apart, 
the  second  one  of  which  struck  the  plaintiff 
In  the  face  and  neck,  destroying  his.  one  eye 
entirely,  and  inflicting  the  other  injuries 
complained  of.  These  shots  were  fired  at  a 
rabbit  which  had  sprung  up  in  front  of  the 
other  three  hunters,  on  the  opposite  side  of 
the  hill  from  the  plaintiff,  and  which  had 
run  towards  the  top  of  the  bill  In  the  direc- 
tion in  which  he  was  advancing.  The  shot 
which  struck  and  injured  the  plaintiff  was 
fired  by  the  defendant  The  Jury  found  for 
the  plaintiff  In  the  sum  of  $800. 

Charles  Walter.  A.  F.  Hostettw,  and  W. 
Bosh  Gillan,  fw  appellant  N.  Bruce  Mar- 
tin and  O.  O.  Bowen,  for  appellee^ 

PER  CURIAIC  In  view  of  the  testimony, 
(his  was  clearly  a  case  for  the  exclusive  oon- 
sidwatlon  of  the  Jury  on  the  questions  of 
negligence  and  contributory  negligence.  Be- 
longing, as  it  does,  to  that  large  class  of  per- 
sonal injury  cases  wherein  the  standard  of 
duty  is  variable,  and  shifts  with  the  facts 
developed  on  the  trial,  it  became  a  question 
of  fact  for  the  Jury  to  determine  whether. 
In  the  circumstances,  a  reasonable  and  proper 
degree  of  care  was  exercised.  The  case  was 
accordingly  submitted  to  the  Jury  by  the 
learned  president  of  the  common  pleas  in  a 
clear  and  concise  charge,  in  which  they  were 
fully  and  accurately  Instructed  as  to  the  law 
applicable  to  every  phase  of  the  testimony. 
We  find  no  error  In  either  of  the  rulings  com- 
plained of  in  the  spedflcatlons.  Judgment 
affirmed. 


(160  Pa.  St.  421) 

STROUSB  et  al.  v.  IiAWRBNCB  et  aL 

(Snpreme  Court  of  FennaylTania.    March  26, 

1884.) 

DSBTS  OF  DSOBDBHT— RiOHTS  OP  GiNSRAL  CbCD- 

rroM— Writ  of  Ebsob— Rbvibw  or  Jcsomint 

«tt  CBSnOBAKI. 

1.  A.  general  erector  having  no  Mcnrity  or 
pieferenc*  at  the  time  «f  his  debtor's  death  can- 


not, b7  a  decree  in  proceedings  eommoiced  there- 
after, appropriate  a  part  of  the  estate  to  the 
payment  of  his  own  claims  In  full,  to  the  eseln- 
Bion  of  other  creditors. 

2.  Act  March  20,  1810,  f  22,  preveotiiif 
writs  of  error  to  reriew  the  judgment  of  the 
court  of  common  pleas  on  certiorari  to  a  justice 
of  the  peace,  does  not  apply  to  proceedings  by 
writ  of  attachment  execution  nnder  Act  Apnl 
15,   1845. 

Appeal  from  court  of  common  pleas. 
Schuylkill  county. 

Suit  by  S.  Strouse  &  Co.  against  Matilda 
R.  Lawrence,  administratrix  of  tlie  estate  of 
Jacob  S.  Lawrence,  and  others,  and  Matilda 
Lawrence,  garnishee.  From  a  Judgment  in 
garnishment  for  plaintiffs,  defendants  ap- 
peal.    Reversed. 

Geo.  M.  Roads,  for  appellants.  6ea  J. 
WadUnger,  for  appellees. 

GREEN,  J.  The  record  of  the  judgment 
of  the  Justice  In  this  case  shows  affirmatively 
that  the  debt  sought  to  be  appropriated  by 
the  attachment  execution  was  the  private 
personal  debt  of  Matilda  R.  Lawrence,  due 
to  the  estate  of  her  dead  husband.  The  en- 
try on  the  record  is  as  follows:  "Judgment 
is  publicly  gtvm  In  favor  of  the  plaintiffs, 
and  against  the  said  Matilda  R.  Lawrence, 
garnishee,  for  the  sum  of  $182.50  (dollars),  it 
having  been  found  that  she  has  upwards  of 
$5,000  (dollars)  In  band  due  to  Matilda  R. 
Lawrence,  administratrix  of  the  estate  of 
Jacob  S.  Lawrence,  deceased,  and  that  the 
plaintiffs  have  execution  of  so  much  ot  the 
debt  due  by  said  Matilda  R.  Lawrence, 
garnishee,  to  Matilda  R.  Lawrence,  ad- 
ministratrix of  the  estate  of  Jacob  S.  Law- 
rence, deceased,  one  of  the  defendants,  as 
will  satisfy  the  Judgment  of  Strouse  &  Co.. 
plaintiffs,  against  MatUda  R.  Lawrence,  ad- 
ministratrix of  the  estate  of  Jacob  8.  Law- 
rence, deceased,  with  Interest  and  coat" 
Jacob  S.  Lawrence  died  on  the  15tb  of 
March,  1892,  and  on  the  28Ui  of  April.  1892, 
Strouse  &  Co.  brought  suit  before  Justice  <rf 
the  Peace  Ghrlsman,  for  a  book  account  due 
by  a  firm  of  which  Jacob  S.  Lawrence  waa 
a  member,  against  M:atilda  R.  Lawrence, 
administratrix  of  Jacob  8.  Lawrence,  and 
the  other  members  of  the  firm.  Judgment 
was  duly  recovered  before  the  Justice  for 
$176.76.  the  amount  of  the  plaintiffs'  dalna. 
On  May  19,  1892,  the  plaintiffs  iasoed  ao 
attachment  execution  .on  this  judgmoit,  and 
served  Matilda  R.  Lawrence  as  gamlahee. 
Interrogatories  and  answers  followed  In  due 
course,  accompanied  with  a  protest  a«ainat. 
and  a  denial  of,  the  jorisdictloa  of  the  Jus- 
tice; bift  the  justice  gave  Judgment  in  favor 
of  the  plaintiffs,  and  against  Matilda  R. 
Lawrence,  garnishee,  thus  appropriating  an 
asset  of  the  estate  of  Jacob  S.  Lawrence,  to  wit, 
a  debt  due  to  that  estate  by  Matilda  R.  Law- 
rence, to  the  payment,  exclusively,  of  the 
claim  of  a  geaenl  creditor  of  Jacob  8.  law- 
rence,  «itirdy  unaecored  by  any  Ilea  or  pref- 
erence at  the  time  of  lila  deatb.    If    Ola 
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can  be  done  as  to  one  asset  of  a  decedent's 
estate,  it  can  be  done  as  to  aU,  and  any 
creditor  with  a  claim  sufficient  to  absorb  the 
whole  personal  estate  of  a  decedent  can, 
by  a  process  of  attachment  execution  on  a 
Judgment  obtained  after  the  death  of  the  de- 
cedent, appropriate  the  entire  estate  to  the 
payment  of  his  debt,  to  the  exclusion  of  all 
other  creditors.  Of  course,  such  a  proceed- 
ing In  the  common  pleas  would  oust  the 
Jiu-isdlctlon  of  the  orphans'  court  In  the  settle- 
ment and  distribution  of  decedents'  estates. 
Tbat  this  cannot  be  done  is  a  most  funda- 
mental doctrine  in  our  system  of  Jurispru- 
dence. In  Hammett's  Appeal,  83  Pa.  St.  392, 
we  held  that  the  distribution  of  a  decedent's 
estate  among  creditors  as  -well  as  legatees 
and  distributees  belongs  exclusively  to  the 
orphans'  court,  and  creditors  are  boimd  to 
appear  and  dalm  their  respective  debts  in 
tills  court,  or  be  debarred  from  the  distri- 
bution. Mr.  Chief  Justice  Agnew,  In  deliver^ 
ing  the  opinion  said,  "The  exclusive  Juris- 
diction of  the  orphans'  court  to  ascertain  the 
amount  of  the  estates  of  decedents,  and  order 
their  distribution  among  those  entitled,— 
creditors  as  well  as  legatees  and  distributees, 
—Is  so  fully  settled  tbat  nothing  but  future 
legislation  can  alter  the  law,"  dtlng  many 
cases.  Of  course,  a  creditor  may  proceed  in 
a  common-law  action  to  establish  his  dalm, 
but  he  cannot  take  any  part  of  the  estate  un- 
der any  ■  Judgment  In  such  case.  He  must 
come  into  the  orphans'  court  and  establish 
bis  dalm  there,  and  take  the  share  of  the 
entire  estate  which  is  allotted  to  him  along 
with  the  other  creditors.  The  rights  of  all 
creditors  are  fixed  as  they  were  at  the  death 
of  the  decedent  No  one  can  obtain  a  pref- 
erence over  any  or  all  the  others  by  proceed- 
ings commenced  subsequently  to  that  event 
These  considerations  are  perfectly  familiar 
to  all,  and  yet  In  this  case  a  general  creditor, 
having  no  security  or  preference  at  the  time 
of  the  Intestate's  death,  has  been  permitted 
to  appropriate  by  a  Judicial  decree,  in  a  pro- 
ceeding not  commenced  nntn  after  the  death 
of  Jacob  S.  Lawrence,  a  part  of  his  estate 
to  the  payment  In  full  of  the  plaintiffs' 
claim,  to  the  exduslon  of  all  other  creditors, 
although  It  Is  alleged  without  contradiction 
tbat  the  estate  is  Insolvent 

So  far  as  the  motion  to  auash  is  concerned, 
it  Is  only  necessary  to  say  that  this  Is  not  a 
proceeding  under  the  act  of  1810,  and,  the 
decisions  as  to  writs  of  certiorari  in  such 
cases  are  inapplicable.  The  present  proceed- 
ing Is  a  writ  of  attachment  execution,  which 
is  authorized  by  the  act  of  15th  Aprfl,  1845 
(P.  L.  459;  Pupd.  Dig.  999).  The  Jurisdiction 
thereby  given  is  entirely  new.  The  subject- 
matter  of  It  is  altogether  different  from  any- 
Hiing  embraced  within  the  act  of  1810.  The 
procedure  is  entirely  different    The  result. 


which  Is  a  special  Judgment  against  the  gar- 
nishee, appropriating  a  particular  indebted- 
ness due  by  the  garnishee  to  the  defendants 
In  the  original  Judgment  to  the  pajment  of 
the  plaintiffs'  claim  against  that  defendant, 
Is  altogether  foreign  to  the  Jurisdiction  con- 
ferred by  the  act  of  1810.  A  right  of  appeal 
on  the  merits,  without  limitation  as  to 
amount  or  otherwise,  is  especially  given  by 
the  sixth  section,  and  the  act  contains  no 
restriction,  either  expressly  or  by  implication, 
upon  the  right  either  of  the  common  pleas 
or  of  this  court  to. review  the  proceedings 
by  certiorari.  In  the  case  of  Com.  v.  Betts, 
76  Pa.  St  465,  which  was  an  action  of  debt 
to  recover  a  penalty  of  less  than  a  hundred 
dollars,  and  therefore  presumably  within  the 
ordinary  Jurisdiction  of  a  Justice,  the  whole 
subject  of  the  right  of  th^  common  pleas  and 
the  supreme  courts  to  review,  by  certiorari, 
proceedings  before  Justices,  was  most  ex- 
haustively and  carefully  considered  by  Mr. 
Chief  Justice  Agnew.  The  right  of  review 
was  not  only  sustained  In  that  case,  but  the 
reasons  and  prlndples  which  determine  the 
subject  In  any  case  were  dearly  set  forth, 
the  authorities  were  all  reviewed,  and  the 
doctrine  was  announced  "that  the  Jurisdic- 
tion of  this  court  cannot  be  taken  away,  ex- 
cept by  express  terms  or  necessary  implica- 
tion." It  is  unnecessary  to  repeait  the  very 
able  and  convincing  discussion  of  the  sub- 
ject contained  la  that  opinion.  It  is  suffi- 
cient to  refer  to  It,  and  to  say  that  It  entirely 
covers  every  aspect  of  this  case.  We  cer- 
tainly do  not  consider  that  the  special  and 
novel  and  peculiar  Jurisdiction  conferred  up- 
on Justices  by  the  act  of  1845,  culminating 
In  the  special  and  unusual  Judgment  author- 
ized by  the  act  against  the  garnishee,  is 
embraced  within  the  provisions  of  the  twen- 
ty-second and  twenty-fourth  sections  of  the 
act  of  1810,  prohibiting  writs  of  certiorari 
from  the  common  pleas  and  writs  of  error 
from  this  court  In  Com.  v.  Burkhart,  23  Pa. 
St  521,  we  said  that  "section  22  of  the 
hundred-dollar  law,  preventing  writs  of  error 
to  review  the  Judgment  of  the  common  pleas 
on  a  certl(M:axl  to  a  Justice  of  the  peace,  ap- 
plies only  to  the  jurisdiction  given  by  that 
act"  The  JoTisdiction  conferred  by  the  act 
of  1845  In  attachment  executions  has  no  pos- 
sible place  in  the  act  of  1810,  and  the  ruling 
above  quoted  has  precise  application  here. 
We  think  the  learned  court  below  was  In 
error  in  affirming  the  proceedings  before  the 
Justice.  The  want  of  Jurisdiction  to  enter 
the  Judgment  which  was  entered  by  the  jus- 
tice was  apparent  on  the  record,  and  was 
therefore  reviewable  by  certiorari.  The  judg- 
ment of  the  court  below  is  reversed,  and  the 
writ  of  attachment  execution  is  dismissed 
and  set  aside,  with  all  proceedings  thereun- 
der, at  the  cost  of  the  plaintiffs 
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In  re  CLEMENT'S   ESTATE. 
Appeal  of  BAILET  et  al. 

(Supreme  Ck>urt  of  PennaylTaaia.    March  26, 

1804.) 
French  Spoliation  Claims  —  Beneticiaries  vv- 
dek  act  of  cokoress. 

1.  Under  Act  Cong.  March  3,  1891,  making 
awtopriationa  to  pay  the  finding  of  the  conrt 
of  claims  on  certain  French  spoliation  claim^ 
including  that  of  S.,  administratrix  of  C,  and 
providing  that  awards  should  not  be  paid  till 
said  court  certified  "that  the  personal  represent- 
atives on  whose  behalf  jthe  award  was  made 
represented  the  nest  of  kin,"  the  award  was  a 
direct  gift  to  the  next  of  kin  of  the  original 
claimant  who  were  living  at  the  time  of  the 
passage  of  said  act,  and  the  next  of  kin  then 
dead  never  acquired  any  interest  in  the  fund, 
aement'a  Estate,  24  AU.  631,  150  Pa.  St.  85, 
overruled. 

2.  Since  Act  Cong.  March  8,  1891,  making 
appropriations  to  pay  the  finding  of  the  court 
of  dtuma  on  certain  French  spoliation  claims 
to  the  next  of  kin  of  the  original  claimant^ 
made  no  provision  for  ascertaining  the  next  of 
kin,  it  was  proper  for  the  orphans'  court  to 
ascertain  them  for  purpose  of  distribution. 

Appeal  from  orphans'  court,  Philadelphia 
county;   Penrose,  Judge. 

Appeal  by  Mary  P.  Bailey  and  Susan  P. 
Sterling  from  a  decree  of  distribution  upon 
the  audit  and  adjudication  of  the  first  account 
of  Mary  B.  Scott,  administratrix  d.  b.  n.  of 
Jacob  Clement,  deceased.     Reversed. 

A.  A  Hirst  and  Leonard  Myers,  for  appel- 
lants. Charles  H.  Sayre  and  Geo.  Sergeant, 
for  certain  appellees. 

MITCHELL,  J.  This  case  has  sufTered 
somewhat  from  its  intricacy  and  its  unusual 
character.  The  Important  facts  require  to 
be  briefly  restated.  The  act  of  congress  of 
1891  awarded  to  the  administratrix  of  Jacob 
Clement,  on  account  of  his  losses  by  the 
French  spoliations,  two  sums,  the  net  pro- 
ceeds of  which  constitute  the  fund  now  In 
court  for  distribution.  At  the  date  of  the 
act,  Jacob  Clement  was,  of  course,  dead,  and 
all  his  children  were  dead.  There  were  liv- 
ing, however,  four  grandchildren,  children  of 
a  son,  Samuel,  and  thirteen  great-grandchil- 
dren, issue  of  seven  deceased  dilldren  of  a 
daughter,  Mary  English.  The  questions  to  be 
determined  were  who  were  the  next  of  kin 
meant  by  the  act  of  congress,  and  in  what  pro- 
IKVtlons  were  they  to  take.  Grandchlldrai  were 
the  nearest  In  blood  to  Jacob  of  any  parties  liv- 
ing; and  the  learned  court  below  therefore  treat- 
ed aU  the  grandchildren,  living  and  dead,  as 
a  class'  of  propositi;  those  living  taking  per 
capita,  in  their  own  right,  and  the  issue  of 
those  dead  talking  per  stirpes,  in  the  right 
of  their  parents.  F'rom  the  distribution  made 
in  accordance  with  this  view,  the  four  living 
grandchildren  appealed,  claiming— First,  that 
"next  of  kin,"  In  the  act  of  congress,  meant 
nearest  In  blood,  acccurdlng  to  the  common 
law,  and,  therefore,  that  the  four  living  grand- 
children were  entitled  to  the  whole  fund,  to 
the  exclusion  of  the  descendants  of  those  de- 


ceased; and,  secondly,  the  appellants  dalmed 
that,  if  the  principle  of  representation  should 
be  recognized  at  all,  it  should  begin  a  step 
further  back,  with  the  children  of  Jacob,  and, 
as  there  were  bat  two  children  (a  son  and  a 
daughter)  who  had  living  representatives  at 
all,  the  four  grandclUldren  who  were  chil- 
dren of  the  son  should  take  one-half  of  the 
fund,  instead  of  four-elevenths,  which  they 
got  under  the  view  of  the  orphans'  court. 
Neither  of  these  contentions  was  specifically 
sustained,  but  the  decree  was  reversed,  on 
the  grounds,  somewhat  too  broadly  expressed, 
that  the  act  of  congress  contemplated  a  suc- 
cession of  next  of  kin  from  the  person  him- 
self on  whose  account  the  award  was  made, 
and  that,  therefore,  the  fund  should  be  dis- 
tributed as  part  of  Jacob  Clement's  estate. 
The  case  thus  decided  is  reported  as  Clem- 
ent's Estate,  150  Pa.  St  85,  24  AtL  631.  The 
learned  court  thereupon  proceeded  to  reopen ' 
the  case,  and  ascertain  the  course  of  devolu- 
tion of  Jacob  Clement's  actual  estate,  and 
dispose  of  the  present  fund  in  the  same  way. 
From  the  distribution  accordingly  made,  the 
present  appellants,  great-granddaughters  of 
Jacob  Clement,  were  entirely  excluded,  be- 
cause, under  the  will  of  their  grandmother, 
Mrs.  English,  her  residuary  estate  went  to 
her  five  children  living  at  her  death.  The 
assignment  of  error  to  this  exclusion  brings 
up  the  whole  subject  anew  of  the  Intent  of 
the  act  of  1891  as  to  the  persons  who  were 
to  take,  and  thehr  proportionate  shores.  Fur- 
ther consideration  and  better  acquaintance 
with  the  whole  case  have  convinced  us  that 
our  first  views,  as  expressed  In  150  Pa.  St, 
24  Ath,  supra,  are  not  sustainable,  and  that 
that  case  must  be  overruled. 

The  fund  was  a  pure  gratuity  from  con- 
gress, though  It  had  a  moral  claim  back  of 
it  that  was  the  moving  cause  of  the  gift  It 
Is  part  of  the  public  history  of  the  conntry 
that  for  more  than  three-quarters  of  a  cen- 
tury the  claims  had  been  pressed,  both 
houses  of  congress  had  twice  recognized 
them,  though  Presidents  Polk  and  Pierce  had 
vetoed  the  acts,  and  the  general  consensus 
of  Jurists  and  historians  had  settled  down 
Into  a  conviction  that  the  dalmants  bad 
been  wronged  by  acts  admitted  hy  the 
French  government  to  give  rise  to  valid  obli- 
gations to  make  reparation,  that  the  United 
States  had  yielded  their  right  of  reclamation 
for  these  acta  in  return  for  other  considera- 
tions from  France,  and  that  the  refusal  or  de- 
lay in  making  payment  of  the  obligations 
thus  become  a  duty  had  long  been  a  reproach 
to  the  national  good  faith.  In  1885  congress 
again  took  up  the  subject,  and  this  time, 
the  president  concurring,  passed  an  act  to 
authorize  the  court  "of  claims  to  "examine 
and  determine  the  validity  and  amount  of 
the  claims,  *  f  •  together  with  their  pres- 
ent ownership,  and.  If  by  assignee,  the  date 
of  the  assignment,  with  the  consideration 
paid  therefor."  Bat  this  was  to  be  a  mere 
advisory  report  for  the  information  of  oon- 
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gress,  and  It  was  expressly  enacted  tbat 
"nothing  In  this  act  shall  be  construed  as 
committing  the  United  States  to  the  pay- 
ment of  any  such  claim."  The  court  of 
claims  baring  farorably  reported  on  the 
claim  of  Jacob  Clement,  congress  passed  the 
act  of  March  3,  1891  (26  Stat.  897),  under 
which  the  present  fund  was  received  by  the 
accountant  By  this  act  the  money  was 
awarded  to  Mary  B.  Scott,  administratrix 
de  bonis  non  of  Jacob  Clement,  and  It  was 
provided  that  "in  all  cases  where  the  original 
sutCerers  were  adjudicated  bankrupts  the 
awards  shall  be  made  on  behalf  of  the  next 
of  kin  instead  of  to  assignees  in  bankruptcy; 
and  the  awards  in  the  case  of  individual 
claimants  shall  not  he  paid  until  the  court 
of  claims  shall  certify  to  the  secretary  of  the 
treasury  that  the  personal  representatives  on 
whose  behalf  the  award  is  made  represent 
the  next  of  kin,  and  the  courts  which  grant- 
ed the  administrations  respectively  shall 
have  certified  that  the  legal  representatives 
have  given  adequate  security  for  the  legal 
disbursement  of  the  awards."  This,  as  al- 
ready said,  was  a  pure  gratuity.  There  was 
no  right  in  any  one  which  could  be  enforced, 
or  which  had  any  recognition  at  all  In  law. 
Congress,  therefore,  in  making  the  gift,  was 
free  to  make  It  to  whomsoever  it  chose, 
and  upon  whatsoever  terms.  It  was  made 
to  the  next  of  kin,  and  the  Intent  that  It 
should  go  to  them  In  their  own  right,  as 
standing  in  the  place  of  the  original  claim- 
ant, Is  apparent  throughout  this  act,  as  well 
as  the  preliminary  act  of  1885.  Assignees 
in  bankraptcy  were  expressly  excluded,  and 
the  personal  representatives  were  not  to  get 
the  money  until  It  should  be  certified  to  the 
secretary  of  the  treasury  that  they  repre- 
sented the  next  of  kin.  By  unquestionable 
Implication,  all  other  parties,  assignees,  dev- 
isees, residuary  legatees,  widows,  surviving 
husbands,  etc.,  are  also  exduded.  The  right 
to  the  fond  accrued  in  1891  to  those  who 
were  then  the  next  of  kin.  That  was  the 
inception  of  the  right,  and  those  who  were 
then  dead  never  acquired  any  Interest  of  any 
kind  in  the  fund,  and,  of  course,  could  trans- 
mit none  by  will  or  otherwise.  It  never 
was  In  fact  part  of  Jacob  Clement's  estate, 
nor  of  his  children's,  nor  of  his  grandchil- 
dren's who  died  before  1891.  Nor  was  it  the 
Intent  of  congress  that  It  should  be  so  con- 
sidered; for.  If  It  was  first  made  de  Jure  a 
part  of  Jacob  Clement's  estate,  then  the 
power  of  congress  to  shut  out  the  vested 
IHToperty  rights  of  assignees,  creditors,  and 
others  whose  claims  upon  the  estate  were 
fixed  by  law  would  be  at  least  extremely 
doubtfuL  There  was  not  only  no  such  In- 
tent, but  such  construction  was  car^lly 
guarded  against.  The  act  made  no  express 
INTOTlsion  for  the  ascertainment  of  the  next 
of  kin,  or  of  the  proportions  in  which  they 
were  to  take.  As  a  matter  of  convenience, 
instead  of  ascertaining  the  facts  and  settling 
the  question  of  distribution  that  we  have 


now  before  us,  or  committing  that  duty  to 
the  court  of  claims,  the  act  passed  the  fund 
to  the  administratrix  de  bonis  non  of  the 
original  claimant,  and  therefore  necessarily 
to  the  proper  court  of  bis  domicile,  but  in  so 
doing  it  dictated  the  scheme  of  distribution, 
which  was  expressly  to  be  to  the  next  of 
kin,  and,  by  necessary  implication,  such  next 
of  kin  were  to  be  ascertained  by  the  law  of 
the  domlcUe.  The  "legal  disbursement"  of 
the  awards,  for  which  the  courts  that  grant- 
ed the  administrations  were  to  require  ade- 
quate security,  can  only  mean  disbursement 
according  to  the  law  of  the  tribunaL  As 
was  very  well  said  by  Ashman,  J.,  in  the 
first  adjudication  in  the  court  below:  "The 
award  by  the  act  to  the  administratrix  of 
the  decedent  *  •  •  designated  the  person 
whose  losses  were  the  eflicient  motive  for 
the  gift,  and  provided  an  agent  for  the  dis- 
tribution of  the  fund;  but  it  pointed  out  the 
decedent,  not  as  the  person  to  whose  estate 
the  fund  was  awarded,  but  simply  as  the 
means  of  Identifying  the  proposed  recipients 
of  the  gift." 

The  question  of  the  Jurisdiction  of  the  or- 
phans' court,  under  this  construction  of  the 
act,  was  not  raised  in  the  case,  but  It  would 
not  be  Insuperable.  The  ascertainment  of 
the  next  of  kin  to  a  decedent,  for  purposes 
of  distribution,  is  within  the  general  Jurisdic- 
tion of  the  court;  and  there  wouljd  be  little. 
If  any,  stretch  of  it  In  including  such  ascer- 
tainment with  reference  to  a  fund  which, 
though  not  a  part  of  the  decedent's  estate, 
was,  for  the  purpose  of  ascertaining  who 
were  to  take,  to  be  treated  as  if  it  were. 
The  fund,  therefore,  being  a  gift  to  the  next 
of  kin,  vested,  at  the  date  of  the  act,  in  those 
then  living  who  were  the  next  of  kin  to  Ja- 
cob Clement,  according  to  the  law  of  Penn- 
sylvania. The  appellants  were  his  great- 
granddaughters,  and,  as  such,  were  entitled 
to  participate  in  the  distribution.  The  facts 
bring  the  case  within  the  express  words  of 
the  intestate  act  of  April  8, 1833,  $  2,  art  4,  d. 
B  (P.  L.  316):  Where  there  are  no  surviving 
children,  but  grandchildren  and  the  Issue  of 
deceased  grandchildren,  "each  of  the  grand- 
children •  •  •  shall  receive  such  share  as 
he  or  she  would  have  received  if  all  the  oth- 
er grandchildren  who  shall  then  be  dead 
leaving  Issue,  bad  been  living  at  the  death  of 
the  intestate;"  and  by  clause  C  the  issue  of 
such  deceased  grandchildren  are  to  "take  by 
representation  of  their  parents  respectively, 
such  share  only 'as  would  have  descended  to 
such  parent  If  they  had  been  living  at  the 
death  of  the  intestate."  By  the  scheme  of 
this  act,  when  all  the  descendants  are  In 
the  same  degree,  they  take  per  capita,  In 
their  own  right  and  not  by  representation; 
but  when  there  are  descendants  in  different 
degrees,  those  in  the  class  nearest  to  the  In- 
testkte  take  in  their  own  right,  and  the  re- 
moter ones  take  by  representation  from  de- 
ceased members  of  the  same  dass  aA  the 
nearest  Burvirors.    This  Is  the  plain  mean- 


Digitized  by 


v^oogle 


934 


ATLANTIC  BEPOBTEB,  Vol.  28. 


(Pa. 


Ing  of  the  act,  and  it  has  been  so  declared 
In  Krout's  Appeal,  60  Pa.  St.  380;  Eshleman's 
Appeal,  74  Pa.  St  42,  48;  and  Person's  Ap- 
p^,  Id.  121.  DIstribation,  in  the  resent 
case,  therefore,  should  be  made  to  the  next 
of  kin  of  Jacob  Clement  living  on  March  3, 
1891,  to  be  ascertained  by  the  law  of  Penn- 
sylvania in  the  same  manner  as  if  the  fond 
tuid  been  part  of  the  estate  of  said  Jacob. 
The  four  living  grandchildren  will  therefore 
eadi  take  an  eleventh  in  their  own  right,  as 
the  nearest  of  kin,  and  an  eleventh  will  go 
to  the  representatives  of  each  of  the  de- 
ceased grandchildren  per  stirpes.  This  was 
the  distribution  made  first  by  the  learned 
court  below,  and  reported  in  150  Pa.  St  85, 
24  Atl.  631,  which  maturer  consideration  con- 
vinces us  should  have  been  aflarmed. 

As  this  appeal  results  in  a  redistribution  to 
the  advantage  of  all  parties  entitled  under  it 
to  share  in  the  fund,  it  is  only  Just  that  the 
expenses  should  be  borne  In  common,  and 
that  they  should  include  the  counsel  fees  of 
appellants.  Decree  reversed,  and  record  re- 
mitted for  redistribution  in  accordance  with 
this  opinion,  the  costs  of  this  appeal  to  be 
paid  out  of  the  fund,  and  to  include  a  reason- 
able counsel  fee  to  appellants,  to  be  fixed  by 
the  court  below. 

(160  Pa.  St  175) 

In  r^  BOROUGH   OF   TAYLOR 

Appeal  of  ATHERTON  et  al. 

(Sopreme  Conrt  of  Pennsylvania.     March  26, 
1894.) 

IKCOBFORATION  OF  BOKOUOH  —  FBOCBEDIKaS— Rb- 
VIEW. 

1.  On  application  for  the  incorporation  of  a 
traroogfa,  the  fact  that  farm  lands  are  included 
within  its  limits  is  not  fatal. 

2.  Persons  who  appear  and  contest  an  ap- 
plication for  the  incorporation  of  a  borou^ 
cannot  question  the  form  of  the  notice  of  in- 
tention to  apply  for  incorporation. 

8.  The  soundness  of  the  discretion  exer- 
cised by  the  court  of  quarter  sessions  on  an 
application  for  the  incorporation  of  a  borough 
is  not  a  subject  for  review. 

Appeal  from  court  of  quarter  sessions,  Lack- 
awanna county. 

Petition  by  residents  of  the  town  of  Tay- 
lor for  the  incorporation  of  said  town  as  a 
borough.  Prom  a  decree  of  the  court  of 
quarter  sessions  confirming  report  of  grand 
Jury  approving  such  incorporation,  I.  0.  Ath- 
erton  and  others  appeal.    Affirmed. 

H.  I^I.  Hannah,  for  appellants.  A.  D.  Dean 
and  J.  M.  Harris,  for  appellees. 

PER  CURIAM.  The  objection  to  the  form 
of  the  published  notice  of  intention  to  apply 
for  incorporation  comes  too  late  after  the  par- 
ties making  it  have  taken  notice,  and  ap> 
peai'ed  and  contested  the  application.  Bor- 
ough of  Edgewood,  130  Pa.  St  348,  18  Atl. 
646.  Such  appearance  and  participation  In 
the  proceedings  cures  any  defect  of  form  in 
the  published  notice.    The  sltaation  of  the 


territory  Included  within  tbe  limits  of  the 
proposed  borough  Is  a  proper  subject  tor  am- 
sideration  by  the  grand  Jury  and  by  the  court 
of  quarter  sessions.  The  court  exercises  a 
Judicial  discretion  in  determining  the  appli- 
cation, and  the  soundness  of  the  discretion 
exercised  in  the  particular  case  is  not  a  snb- 
ject  of  review.  Borough  of  Sewickley,  36 
Pa.  St  80.  An  abuse  of  discretion  this  court 
will  correct,  but  we  cannot  revise  the  Judg- 
ment of  the  court  below  upon  a  subject  with- 
in its  discretion,  unless  abuse  of  discretion 
is  alleged.  The  mere  fact  that  farm  lands 
are  included  within  the  limits  of  a  proposed 
borough  is  not  fatal  to  it  Borough  of  Bloom- 
hig  VaUey,  56  Pa.  St  66.  The  grand  Jury 
and  the  learned  Judge  of  the  quarter  sessions 
have  found  that  the  situation  of  the  terri- 
tory, and  of  the  three  villages  upon  it.  Is  such 
that  a  single  municipal  government  is  desir- 
able, because  the  villages  have  reached  out 
towards  each  other  until  they  are  practical- 
ly one.  A  decided  majority  of  the  taxable 
Inhabitants  in  the  proposed  borough  desire 
its  incorporation,  and  we  see  no  error  in  the 
proceedings  tliat  is  fatal  to  them.  The  order 
appealed  from  Is  therefore  affirmed. 


OM  Fa.  St  s») 
WETTBNGEL  v.  GORMLEY. 

(Supreme  Court  of  Pennsylvania.    April  2, 
1804.) 

Oil  Lbabb— Dbvisb  or  Land— Rights  of  Dev- 

,     IBBBS. 

Where,  during  the  term  of  an  oil  lease 
of  three  oooitiguous  farms  embracing  600  acres, 
the  lessor  dies  and  devises  the  farms  to  differ- 
ent peraons,  the  devisees  are  entitled  to  share 
alike  in  the  royalty  reserved,  though  the  wells 
are  all  on  one  farm,  as  through  such  wdls  the 
oil  may  be  drawn  from  all  the  farms. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  Ewing,  Judge. 

Agreed  case  between  Annie  B.  Wettengel. 
as  pialntiir,  and  James  T.  Gormley,  as  de- 
fendant, to  determine  the  right  to  royalties 
under  an  oil  lease  embracing  their  farms. 
Judgment  for  plaintiff.'  Defendant  appeals. 
Affirmed. 

J.  McF.  Carpenter,  for  appelant  J.  S.  A 
E.  G.  Ferguson,  for  appellee. 

WILLIAMS,  J.  Tlie  question  raised  by 
this  appeal  is  both  novel  and  interesting.  It 
Is  presKited  upon  the  following  facts:  James 
Grormley  was,  in  his  lifetime,  the  owner  of 
three  contiguous  farms,  'containing  together 
al)out  600  acres.  In  July,  1888,  he  made  an 
oil  lease  to  Tomiinson,  covering  all  the  land. 
It  WHS  to  run  for  15  years,  and  reserved  a 
royalty,  upon  all  the  oil  produced,  of  one- 
eighth.  The  lease  gave  the  lessee  the  usual 
privileges  upon  the  land,  among  which  was 
the  right  to  take  water  from  any  part  of  it 
and  to  any  ^tent  needed  in  his  ojperatfons; 
a  right  of  way  into  and  over  the  body  of  the 
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laud;  a  right  to  lay  pipe  lines  to  conduct  the 
oU  from  the  wells.  It  concluded  with  the 
following  stipulation:  "It  Is  understood  be- 
tween the  parties  to  this  agreement  that  all 
conditions  between  the  parties  hereunto  shall 
extend  to  their  heirs,  executors,  and  assigns." 
The  lessor  died  in  October,  1890.  By  bis  last 
will  and  testament  be  gave  one  of  these 
f^ms  to  each  of  his  three  children  in  fee, 
making  no  mention  of  the  lease,  which  in- 
cluded them  all.  The  devisees  have  enter- 
ed into  possession  of  their  respective  farms 
under  the  will  of  their  father,  and  each  holds 
In  severalty.  The  bolder  of  the  oil  lease  has, 
meantime,  put  down  several  oil  wells,  and 
la  producing  oil  therefrom.  These  wells  hap- 
pen to  be  on  the  farm  devised  to  James  T. 
Gormley,  the  defendant,  and  he  claims  the 
entire  royalty.  The  question  is  thus  seen  to 
be,  who  Is  entitled  to  the  royalty  reserved  by 
the  ancestor?  Should  it  be  divided  between 
the  three  devisees  in  proportion  to  the  acre- 
age held  by  each,  or  should  it  be  paid  to 
James  T.  alone?  The  answer  to  this  ques- 
tion must  depend  partly  upon  the  character 
and  legal  eifect  of  the  lease,  and  i)artly  on 
the  nature  of  the  product  obtained  under  It. 
If  the  lease  had  been  the  ordinary  agricul- 
tural lease,  reserving  a  fixed  annual  rent  pay- 
able In  money,  it  would  not  be  doubted  that 
the  fee  descended  to  the  devisees  subject  to 
the  estate  for  years  held  by  the  tenant.  The 
lessor  could  not  change  the  rights  of  the  les- 
see, or  disturb  his  covenants,  by  a  division  of 
the  land  into  parts,  and  a  devise  of  these 
parts  to  separate  devisees.  All  the  devisees 
together  take  the  place  of  the  devisor,  and 
receive  the  rent  due  as  an  entire  sum  trom 
the  tenant  It  would  not  matter  that  the 
grain  was  grown  on  4»ie  of  the  divisions,  the 
grass  upon  another,  while  the  third  was  un- 
'  Improved  and  covered  with  forest;  their  In- 
t^ests  would  be  several  as  to  each  other  un- 
der the  terms  of  the  will,  but  as  to  the  ten- 
ant they  would  be  undivided  under  the  terms 
of  the  lease  made  by  their  ancestor,  and  cov- 
ering the  land  at  the  time  of  his  death.  But 
this  was  not  an  agricultural  lease.  It  w^ 
an  agreement  known  as  an  oil  leasa  It  con- 
ferred an  exclusive  right  upon  the  tenant 
to  take  the  oil  that  might  underlie  the  whole 
600  acres,  and  gave  him  15  years  within 
which  to  take  It  It  was.  In  Its  legal  effect, 
a  sale  of  the  oil,  for  the  removal  of  which 
the  surface  and  the  subsurface  were  subject- 
ed to  the  necessary  servitudes.  The  subse- 
quent division  of  the  body  of  land  by  the 
lessor  could  not  divide  or  diminish  the  priv- 
ileges of  the  lessee  or  change  his  covenants. 
The  lessee  may  locate  his  weUs  where  he 
pleases,  regardless  of  the  interests  of  the 
devisees  of  his  lessor.  He  may  distribute 
them  over  the  600  acres,  or  locate  them  all 
on  one  of  the  divisions.  He  may  crowd  the 
lines  of  the  adjoining  divisions  so  as  to  en- 
able him  to  draw  the  oil  from-  them  without 


drilling  upon  them,  and  in  this  manner  de^ 
plete,  ultimately,  the  whole  territory  by  op- 
erations conducted  on  the  farm  of  one  of  the 
devisees.  It  Is  well  understood  among  oil 
operators  that  the  fluid  Is  found  deposited  In 
a  porous  sand  rock,  at  a  distance  ranging 
from  500  to  3,000  feet  bdow  the  surface. 
This  rock  is  saturated  throughout  Its  extent 
with  oU,  and,  when  the  hard  stratum  overly- 
ing it  is  pierced  by  the  drill,  the  oil  and  gas 
find  vent,  and  are  forced  by  the  pressure  to 
which  they  are  subject,  into  and  through  the 
well,  to  the  siurface.  After  this  pressure  is 
relieved  by  the  outflow,  the  wells  become  less 
active.  The  movement  of  the  oil  In  the  sand 
rock  grows  sluggish,  and  it  becomes  neces- 
sary to  pump  the  wells  In  order  both  to  quick- 
en the  movement  of  oil  from  the  surround- 
ing rock,  and  to  lift  It  from  the  chamber  at 
the  bottom  of  the  well  to  the  surface.  An 
oil  or  gas  well  may  thus  draw  its  product 
from  an  Indeflnlte  distance,  and  in  time  ex- 
haust a  large  space.  Exact  knowledge  on 
this  subject  is  not  at  present  attainable,  but 
the  vagrant  character  of  the  mineral,  and  the 
porous  sand  rock  In  which  it  is  found  and 
through  which  It  moves,  fuUy  Justify  the 
general  conclusion  we  have  stated  above,  and 
have  led  to  Its  general  adoption  by  practical 
operators.  For  this  reason,  an  oil  lease  par- 
takes of  the  character  of  a  lease  for  general 
tillage,  rather  than  that  of  a  lease  for  min- 
ing or  quarrying  the  solid  minerals.  In  the 
case  of  a  coal  lease,  for  example,  the  exact 
location,  with  reference  to  lines  on  the  sur- 
face, of  every  pound  of  coal'  taken,  may  l>e 
easily  determined.  The  stratum  of  coal  Is 
as  fixed  and  permanent  In  Its  character  as 
are  the  strata  of  superincumbent  rocks  and 
earth.  Its  ownership,  as  between  several 
devisees  or  heirs  at  law  after  partition  made. 
Is  as  easily  determined  as  that  of  the  sur- 
face. The  removal  of  the  coal  from  one  pur- 
part does  not  diminish  or  disturb  that  which 
underlies  another.  The  lines  that  divide  the. 
surface  divide,  with  absolute  fahmess  to  all 
concerned,  the  subsurface,  and  secure  to  the 
several  owners  with  certainty  the  mineral 
that  belongs  to  each.  The  rules  applicable 
to  cool  leases,  or  leases  of  land  containing 
any  other  solid  mineral,  are  therefore  not  al- 
ways capable  of  application  to  leases  for  the 
production  of  oil  or  gas,  because  of  the  differ- 
ence between  the  solid  and  the  fluid  min- 
erals, and  because  of  the  deficient  conditions 
unAer  which  they  are  found  and  brought  to 
the  surfacew  Hiere  is  In  this  state  no  prece- 
dent that  we  are  constrained  to  follow,  and 
we  caimot  find  that  the  question  has  been 
decided  in  any  other  of  the  oil-producing 
states.  We  are  in  a  position,  therefore,  to 
consider  and  determine  It  on  principle.  For 
the  reasons  now  briefly  outlined,  we  concur 
in  the  conclusions  reached  by  the  learned 
Judge  of  the  court  below.  The  judgment  is 
afiSrmed. 
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MATTHEWS  t.  PHILADELPHIA  &  R.  E. 

00. 

(Supreme  C!oart  of  PennsylTania.    April  2, 

1894.) 

RAII.ROi.D  CbOBSIXG — ACCIDENT— PsBSOH    COMINO 
ALOXO  TBJLOK — CJOXTItlBDTOKT  NeOLIOBNCI!. 

Where  a  persou  walks  .along  a  four- 
track  railroad  till  he  comes  to  a  street  cross- 
ing, and  then  ateps  in  front  of  a  moving  en- 
gine, which  gives  no  signals,  the  question  of 
his  contributory  negligence  will  not  be  affect- 
ed by  the  fact  that  the  gates  at  the  sides  of 
the  crossing  are  up,  and  the  watchman  gives 
no  signal,  as  the  gates  and  watchman  are  only 
to  guard  against  coming  onto  the  crossing 
along  the  street 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  Margaret  Matthews  against  the 
Philadelphia  &  Reading  Railroad  Company 
for  Injury  at  crossing.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Affirmed. 

Samuel  Erans  Malres  and  Richard  G.  Mc- 
Mortrie,  for  appellant  OaTln  W.  Hart,  for 
appellee, 

DEAN,  J,  The  defendant's  railroad, 
with  a  general  direction  east  and  west, 
crosses  diagonally,  at  grade,  Tenth  and 
Eleventh  streets,  in  the  city  of  Philadelphia, 
with  four  tracks;  the  two  outer  tracks  being 
sidings,  and  the  two  inner  ones  for  east  and 
west  bound  trains.  At  the  Tentii  street 
crossing  there  are  two.  plank  sidewalks  over 
the  railroad— one  on  the  east,  the  other  on 
the  west,  side  Of  the  street— for  foot  travel- 
ers, leaving  the  space  between  for  vehicles. 
Fw  a  long  time  the  railroad  company  had 
maintained  safety  gates  on  each  side  of  tbe 
crossing,  and  had  also  employed  a  watch- 
man, to  guard  against  accidents.  Between 
12  and  1  o'clock  In  the  daytime  of  the  17th 
of  December,  1890,  Robert  Matthews,  his 
brother  Daniel,  and  Augustus  Mustek,  all 
.three  of  whom  were  In  the  service  of  the 
Penn  Globe  Gasoline  Company,  on  Eleventh 
street,  quit  work,  and  started  together  for 
their  homes.  They  walked  down  Eleventh 
until  they  struck  the  railroad;  then  <m  the 
roadbed,  in  the  space  between  the  east  sid- 
ing and  the  out-bound  track,  until  they 
reached  the  first  plank  walk  on  the  west 
side  of  the  Tenth  street  crossing.  Then 
they  stopped  for  a  conple  of  seconds,  while 
on  the  roadbed  of  the  railroad  company,  to 
listen  for  trains,  heard  none,  and  separated. 
Daniel  Matthews  and  Muslck  tiuued  off  the 
track  down  Tenth  street  Robert,  whose 
home  was  on  Diamond  street,  on  the  other 
side  of  the  railroad,  continued  walking  on 
the  railroad  to  the  plank  walk  on  the  east 
side  of  the  street  A  train  was  standing  on 
that  side  of  the  street,  and  he  turned  to 
walk  on  the  plank  footway  across  the  tracks 
in  the  direction  of  his  home.  As  he  stepped 
off  the  track  where  the  train  was  standing,  to 
the  next  track,  he  was  struck  by  a  locomotive 
coming  towards  him  on  that  track,  and  kill- 


ed. When  he  met  bis  death  be  was  on  the 
plank  walk  of  the  street  crossing.  The 
safety  gates  were  not  closed.  The  watch- 
man was  in  his  box,  but  gave  no  warning  of 
the  approaching  locomotive.  It  was  a 
dark,  rainy  day.  The  steam  from  the  stand- 
ing locomotive  settled  near  the  ground,  ob- 
structing the  sight,  and  the  noise  from  blow- 
ing off  steam  made  it  difficult  to  bear  com- 
ing trains,  when  on  the  crossing.  No  whis- 
tle was  blown,  or  bell  rung.  This  plaintiff, 
the  widow  of  deceased,  brought  stilt  fw 
damages,  averring  her  husband's  death  was 
caused  by  defendant's  negligence. 

We  think  we  have  stated  the  f&cts  dis- 
closed by  plaintiff's  evidence  in  the  view  most 
favorable  to  her,  as  it  is  our  duty  to  do 
where,  as  in  this  case,  a  compulsory  nonsuit 
was  entered  on  platntifrs  own  evidence. 
From  the  refusal  of  the  learned  judge  who 
tried  the  cause  to  take  off  the  nonsuit,  this 
appeal  is  taken.  Were  the  facts  for  the 
consideration  of  the  jury?  For  that  Is  the 
only  question  raised  '  on  this  appeaL  The 
deceased  stopped,  aad  looked  and  listened 
for  a  train,  while  on  the  plank  walk  on  the 
west  side  of  Tenth  street  He  then  crossed 
the  Intervening  street  to  the  walk  on  the- 
east  side,  and  then,  in  a  couple  of  stepe 
from  where  he  turned  In  front  of  the  stand- 
ing train,  was  struck  by  the  moving  train, 
and  killed.  It  Is  alleged  no  warning  was 
given  him,  while  on  the  crossing,  of  the 
coming  locomotive;  the  gates  were  not  low- 
ered; the  watchman  waved  no  flag  of  dan- 
ger. But  was  defendant,  In  any  reason- 
able sense  of  the  word,  a  "traveler"  on  the 
street  crossing?  From  the  time  he  set  foot 
on  the  railroad  at  Eleventh  street  until  he 
reached  Tenth  street,  he  was  a  foot  travder 
on  the  railroad,— was  a  trespasser.  If  hla 
only  purpose  had  been  to  cross  the  railroad, 
even  as  a  trespasser,  he  could  have  done 
that  In  safety  at  any  point  between  Eleventh 
and  Tenth  streets.  But  his  object  was,  al- 
though entirely  innocent  In  Itself,  to  keep 
company  with  his  companions  to  a  point 
where  they  must  take  opposite  directions  to 
their  homes,  at  Tenth  street  crossing.  When 
that  is  reached,  they  stop  right  on  the  tra<^s, 
where  they  say  an  approaching  locomotive 
could  neither  be  seen  nor  heard,  and  look 
and  listen.  Then,  with  all  these  clrcom- 
Btances  of  danger  surrounding  him,  he  con- 
tinues on  the  track  to  the  other  side,  tintil 
confronted  by  the  blinding  steam  and  deaf- 
ening noise  of  the  standing  locomotive;  then 
deliberately  turns  to  his  right,  where  he  can 
neither  see  nor  bear,  to  cross  three  other 
tracks,  and  Is  Immediately  struck  down. 
Certalidy,  the  conduct  of  the  deceased  was 
manifestly  negligent  It  may  be  assumed 
that  this  would  have  been  a  question  for  the 
Jury,  under  wholly  different  circumstances. 
If  the  deceased  had  been  approaching  this 
crossing  from  either  direction  on  Tenth 
street,  as  one  of  the  public,  he  would  have 
been   In   the  exercise   of  an   unquestioned 
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rlgbt.  He  would  then  have  been  Jnstlfled  In 
expecting'  that  degree  of  care  whlcli,  under 
the  clrcnmstances,  it  was  the  dnty  of  de- 
fendant to  observe  so  as  to  guard  against 
accidents.  If  the  gates  were  up,  inviting, 
him  to  cross,  and  no  warning  was  given  by 
the  watchman,  notwithstanding  the  diffi- 
culties of  seeing  and  hearing,  it  would  have 
been  for  the  Jury  to  determine  whether  he 
exercised  care  according  to  the  circumstan- 
ces. But  if  a  trespasser  reached  the  middle 
of  tliat  crossing  from  the  ties,  either  up  or 
down  the  railroad,  he  is  in  no  sense  of  the 
word  a  "traveler"  from  the  street,  approach- 
ing dangw,  and  about  to  exercise  a  right 
common  to  the  public,— that  of  crossing  the 
railroad.  The  watchman  will  not  be  ob  the 
loolcout  to  warn  him,  nor  wUl  the  gates  be 
lowered  to  stop  him.  These  safeguards  are 
to  keep  i>eople  from  going  on  the  crossing  on 
the  approach  of  trains,  not  to  warn  them  to 
get  off.  The  deceased  was  bound  to  Icnow 
the  purpose  of  the  gates  and  the  watchman, 
and  that  they  were  not  there  to  guard 
against  danger  to  those  using  the  crossing 
from  the  direction  of  outgoing  and  incoming 
trains.  The  evidence  clearly  shows  he  thought- 
lessly put  himself  in  a  place  of  danger;  then, 
.when  unable  .to  either  hear  or  distingulsb  the 
imminence  of  it,— when,  too,  he  might  have 
stei^ed  off  in  safety,  as  did  his  companions, 
—he  recklessly  attempted  to  cross  tliree 
other  traclDS. 

The  cases  cited  by  the  learned  counsel  for 
appellant  are  not  in  point,  when  applied  to 
the  facts  here.  In  Railroad  Ck>.  r.  Killips, 
88  Pa.  St  405,  Chief  Justice  St«rett,  in  de- 
livering the  opinion  of  the  court,  says:  "The 
ground  of  complaint  is  that  the  keeper  was 
withdrawn  at  7  o'clock,  and  the  gate  left  in 
such  position  as  to  mislead  the  traveling 
pablic, — ^invite  them  to  cross,  and  lure  them 
into  danger,— and  that  the  deceased  was 
thus  misled  and  injured."  In  Railway  Co. 
T.  Frantz,  127  Pa.  St  297,  18  Atl.  22,  Jus- 
tice Mitchell  says:  "But  while  the  fact  that 
the  gates  were  raised  is  no  excuse  for  the 
failure  of  the  plaintiff  to  stop,  look,  and  lis- 
ten, yet,  on  the  other  hand,  it  is  some  evi- 
dence of  negligence  on  the  part  of  defendant 
Its  tendency  is  certainly  to  give  tlie  ap- 
proaching traveler  the  impression  that  the 
crossing  is  safe,  and  thereby  to  blunt  the 
edge  of  his  caution."  In  Stapley  r.  Railway 
Co.,  li.  R.  1  Exch.  21,  Chann^  B.,  said: 
"Tine  carriage  gate  being  open,  and  no  gate 
keeper  present,  a  foot  passenger  was  invited 
by  tliat  state  of  things  to  pass  across  the 
line;  and  the  conduct  of  the  company  was 
therefore,  we  think,  evidence  of  negligence 
to  go  to  the  jury."  These  and  many  other 
cases  hold  tliat  open  gates,  which  should  be 
closed  in  case  of  danger,  are  an  invitation  to 
the  traveler  on  the  highway  to  cross;  and 
while  this  fact  does  not  relieve  him  from 
tbe  duty  of  exercising  core,  it  is  a  fact  for 
the  consideration  of  the  jury,  in  determining 
whether  be  exercised  care  according  to  the 


drcomstances.  But  where,  as  here,  the  per- 
son Injured  was  not  a  traveler  on  the  pub- 
lic highway  crossing  the  railroad,  but  reach- 
ed the  place  of  danger  from  the  railroad, 
the  rule  laid  down  In  these  cases  can  liave 
no  application.  Coming  from  the  direction 
be  did,  he  liad  no  right  to  presume  the  com- 
pany linew'he  was  there  for  the  purpose  of 
crossing,  and  tbe  duty  of  greater  care  and 
vigilance  on  his  part  was  Imperative.  The 
judgment  is  afQrmed,  and  appeal  dismissed, 
at  costs  of  appellant 


(lei  fb.  St.  6) 
WINKLEBLAKE  v.  VAN  DYKE. 
(Supreme  Court  of  Pennsylvania.    April  2, 
1894.) 

Btxtekent  of  Cause  of  Actiojj— SomciBUOT— 
Damages. 
A  statement  in  assumijsit,  alleging  that 
defendant  orally  agreed  to  convey  to  plaintiff 
a  house  worth  $2,000  if  she  would  leave  her 
home  and  keep  a.  boardinf;  house  in  defendant's 
lumbering  camp  in  another  state;  that  she 
brolce  up  her  home  and  sold  some  of  her  fur- 
niture, and  held  herself  in  readiness  to  go  for 
two  years;  that  defendnnt  performed  no  part 
of  his  agreement;  that  she  thereby  sustained 
the  loss  of  the  house,  valued  at  $2,000,  dam- 
ages in  loss  of  profits  In  keeping  the  boarding 
house,  and  money  expended  while  unemployed 
for  two  years;  and  that  the  whole  sum  of  her 
damages  is  $5,000, — does  not  show  a  cause  of 
action,  as  the  damages  are  not  stated  with  suf- 
ficient particularity  to  permit  proof  thereof. 

Appeal  from  court  of  common  pleas,  Clin- 
ton county. 

Assumpsit  by  Levlnia  Winideblake  against 
H.  H.  Van  Dyke.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

A.  P.  RyoD  and  W.  H.  Clough,  for  appel- 
lant   C.  S.  HcCormlck,  for  appellee. 

DEAN,  J.  This  is  an  appeal  by  plaintiff 
from  the  judgment  of  court  l)eIow,  sustaining 
a  demurrer  to  plaintilTs  statement  of  cause 
of  action.  The  statement  avers  that  on  the 
18th  of  May,  1886,  defendant  made  an  oral 
agreement  with  pUUntlff,  who  then  resided 
in  Lock  Haven,  to  keep  a  lx>arding  house  for 
him  at  certain  lumbering  operati<Mis  in  West 
Virginia,  this  to  continue  while  his  lumber- 
ing business  lasted.  In  view  of  removal  to 
another  state,  she  was  to  keep  herself  in  such 
a  state  of  readiness  that  she  might  start 
immediately  on  notice  from  Iiim.  Further, 
that  defendant  agreed  to  purchase  for  her  In 
West  Virginia  a  house  suitable  for  a  board- 
ing house  at  an  expense  of  $1,500,  and  fur- 
nish it,  in  addlticHi,  at  a  cost  of  $500,  and  then 
convey  the  whole  to  her  free  of  all  incum- 
brance; in  addition,  agreed  to  pay  bw  cost 
of  traveling  to  West  Virginia,  and  expenses 
incident  to  breaking  up  her  home  in  Lock 
Haven  with  a  view  to  removal.  She  tben 
avers  that,  relying  oa  this  undertaking  of 
defendant,  au  the  15th  of  June,  1886,  she  did 
break  up  h«:  home  in  Lock  Haven,  sold  a 
loi-ge  portion  of  her  goods  and  furnitiu:e,  and 
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at  the  request  of  defendant  went  to  Harrls- 
burg  to  awal-t  his  further  directions,  where 
she  waited  two  years  for  such  directions,  but 
defendant  gave  none,  and  in  all  particulars 
failed  to  perform  bis  agreement  and  prom- 
toes,  except  that  he  paid  to  her  the  sum  of 
$100.  She  further  avers  that  she  has  thereby 
sustained  the  loss  of  the  house  and  furniture 
which  he  promised  to  convey  to  her,  valued 
at  $2,000,  damages  In  loss  of  profits  in  keep- 
ing the  boarding  house  as  expected  by  her, 
damage  to  the  amount  of  money  expended 
In  removing  to  Harrlsburg  and  living  there 
unemployed  for  two  years,  awaiting  defend- 
ant's direction,  and  that  the  whole  sum  of 
her  damages  Is  $5,000.  Then  follow  the  com- 
mon counts  in  assumpsit  for  goods  sold  and 
delivered,  work  and  labor  done,  money  pa;id 
to  use  of  defendant,  money  received  by  him 
to  her  use,  and  for  money  due  on  an  account 
stated,  her  damage  on  each  count  being  laid 
at  $5,000.  The  demurrer  denies  (1)  that  the 
statement  sets  out  a  good  cause  of  action;  (2) 
denies  that  it  is  a  sufficient  statement  under 
the  act  of  May  25,  1887. 

Was  the  court  right  in  sustaining  the  de- 
murrer? Tliat  is  the  only  question  for  our 
conslderatlob.  The  act  of  May  25,  1887,  was 
passed  to  slmpli^  pleading.  In  construing 
It,  we  are  not  disposed  to  regard  any  merely 
formal  defects  as  fatal.  But,  as  was  said 
wltli  reference  to  the  act  In  Fritz  v.  Bath- 
away,  135  Pa.  St  274,  19  Att.  1011:  "As  to 
all '  matters  of  substance,  completeness,  ac- 
curacy, and  precision  are  as  necessary  now 
to  a  statemoit  as  they  were  before  to  a  dec- 
laration In  the  settled  and  time-honored 
forms;"  or,  as  is  said  by  the  present  chief 
Justice  In  Byrne  v.  Hayden,  124  Pa.  St  170, 
16  AtL  750:  "The  act  of  1887,  providing  for 
filing  statement  of  claim,  etc.,  was  Intended 
to  have  a  wider  scope  than  the  old  affidavit 
of  defense  law.  It  is  necessary,  however, 
that  the  statement  should  contain  all  the  In- 
gredients of  a  complete  cause  of  action, 
averred  in  clear,  express,  and  unequivocal 
language,  so  that.  If  the  defendant  Is  unable 
to  controvert  or  deny  <Hie  or  more  of  the  ma- 
terial averments  of  claim,  a  Judgment  In  de- 
fault of  an  affidavit  or  sufficient  affidavit  of 
defense  may  be  entered  and  liquidated." 
These  authorities,  In  effect,  only  hold  that  the 
act  of  1887  shall  be  given  its  palpable  mean- 
ing. It  was  Intended  to  dispense  with  for- 
mality, but  to  insist  on  matters  of  substance, 
Indispensable  to  an  Intelligent  and  Just  Judg- 
ment between  the  parties.  Assuming  hero 
(what  we  do  not  concede)  that  the  date  of 
the  agreement  and  the  scope  of  It  are  stated 
with  sufficient  accuracy,  for  what  breaches 
of  It,  and  in  what  particulars,  shall  the  court, 
in  default  of  an  affidavit  of  defense,  enter 
Judgment?  He  did  not  convey  to  her  the 
boarding  bouse  and  furniture,  which  were  to 
be  of  the  value  of  ?2,000  when  ready  for 
her  occupancy  and  use.  But  she  did  not  go 
to  a  lumbering  district  in  West  Virginia. 
Did  she  sustain  damage  to  the  full  amount 


of  die  $2,000,  when  the  consideration  did  not 
pass,  (m:  were  her  damages  leas  because  she 
was  saved  the  inconvenience  and  exx>ense  she 
would  have  been  subjected  to  had  she  gone 
there?  It  must  be  assumed  that  something 
was  to  be  done  or  suffered  on  her  part  as  a 
consideration  for  this  valuable  transfer  of 
property.  He  promised,  if  she  would  leave 
her  home  and  friends  In  Pennsylvania,  and 
work  in  a  boarding  house  in  a  rude  lumbCT- 
Ing  camp  in  another  state,  he  would  convey 
to  her  $2,000  worth  of  real  and  personal  prop- 
erty. By  reason  of  his  failure  to  provide  fc* 
her  Journey,  she  did  not  leave  Pennsylvania, 
and  did  not  conduct  a  boarding  house  in 
West  Virginia.  Her.  damages,  if  any,  are 
measured  by  the  loss  she  sustained,  and  not 
solely  by  the  value  of  the  property  promised. 
The  contract  Is  not  to  be  enforced  specifical- 
ly, as  would  be  the  result  if,  when  the  con- 
sideration fot  the  promise  did  not  pass,  she 
were  awarded  damages  to  the  value  of  the 
property.  She  is  to  be  made  whole  for  loss 
satt&eei,  which,  from  her  statement  in  this 
particular,  certainly  did  not  equal  the  value 
of  the  pn^erty.  Again,  It  Is  stated  that  he 
did  not  pay  her  the  expenses  incurred  In 
breaking  up  b&e  home  In  Lock  Haven.  How 
shall  this  be  liquidated?  She  says  she  sold 
a  portion  of  her  furniture,  but  does  no>t  say 
for  less  than  it  was  worth.  It  may  have  real- 
ized more. than  its  vahte.  She  suffered  loss 
by  reason  of  being  out  of  employment  at  Har- 
rlsburg. What  was  her  actual  loss,  as  meas- 
ured by  the  value  of  her  labor  during  thto  in- 
terval? How  much  per  week  or  mcmth?  She 
lost  the  profits  which  might  have  accrued  to 
hex  from  keeping  the  prospective  boarding 
house.  On  what  does  she  base  her  estimate 
of  profits?  How  much  per  week,  month,  or 
year?  Assuming  the  agreement  was  made 
as  stated,  there  Is  no  averment  of  damage  in 
any  one  of  the  particulars  set  out  in  the  state-< 
ment  specific  enough  to  have  justifled  either 
admission  or  denial.  The  lumping  of  the 
whole  at  $5,000  In  the  common  counts,  as  is 
well  known,  is  wholly  formal,  and  these 
counts,  since  the  act  of  1887,  seem  altogether 
out  of  place.  As  ber  damages,  If  any,  arose 
because  of  specific  loss  by  reason  of  particu- 
lar breaches  of  a  parol  contract  involving  a 
number  of  stipulations,  there  must  be  an 
averment,  not  only  as  to  the  aggregate  loss, 
but  specific  statements  of  the  damage  sustain- 
ed In  the  several  distinct  particulars.  If 
plaintiff  cannot  state  these  damages  with 
more  particularity,  then  she  cannot  prove 
them,  and  a  Jury  would  not  be  permitted  to 
find  them  in  her  favor.  It  is  not  the  form 
that  to  objectionable  in  thto  statement;  there 
to  no  substance  in  it  imder  the  act  of  1SS7. 
which  would  warrant  a  Judgment  for  plain- 
tiff. As  to  the  last  paragraph  of  the  demur- 
rer of  whidi  appellant  complains,  it  is  tlio 
one  objection  we  sustain.  Its  insertion  in 
the  argument  by  coimsel  for  appellee  to  not 
creditable  to  him,  and  certainly  adds  no 
strength  to  his  reasoning.    If  anything,  it  be- 
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smircbea  an  otha-wise  clean  oanse.  The 
Judgment  is  affirmed,  and  appeal  dismissed, 
at  costs  of  appelluit 


aw  Pa.  St.  «09) 

In  re  MAN'S  ESTATE. 

(Snpreme  Couit  of  Pennsylvania.     April  2, 

1894.) 

Will — Aubiovoub  Pkotibioks  — Vkstbd  Rbmaik- 

DEB. 

Testator  devised  his  estate  to  trustees, 
and  directed  them  to  pay  the  rents  and  profits 
to  I*,  "and  from  and  after  her  death  the  prin- 
cipal to  be  divided  among  such  ctilldren  of  the 
said  L.  who  shall  be  living  at  a  period  not  ex- 
ceeding nine  months  after  my  decease,  aad,  in 
default  of  such  children,  remainder  to  my 
heirs."  W.  and  three  other  children  of  L.  were 
living  nine  months  after  the  death  of  testator, 
but  W.  aftfflrwards  died  before  L.  Held,  that 
W.'s  interest  was  vested,  and  on  his  death  it 
passed  to  his  personal  representative. 

Appeal  from  orphans'  cotirt,  Pbiladelpbla 
county;   Hanna,  Judge. 

Adjudication  of  the  account  of  the  Real- 
Estate  Title  &  Trust  Company  as  trustee  tm- 
der  the  will  of  Daniel  Man,  Jr.,  deceased,  and 
order  of  distribution.  From  a  Judgment  dis- 
missing exceptions  of  Juliet  D.  Man,  admin- 
istratrix of  the  estate  of  Walter  Man,  de- 
ceased, and  confirming  the  adjudication,  the 
administratrix   appeals.      Reversed. 

Daniel  Man,  Jr.,  died  leaving  a  will  con- 
taining the  following  bequest:  "I  give  and 
devise  all  the  estate,  real  and  personal,  to 
which  I  am  entitled  under  the  will  of  my 
late  father,  unto  Samuel  W.  Paul  and  John 
Jordan,  Jr.,  of  Philadelphia,  and  their  heirs. 
In  trust,  nevertheless,  and  upon  this  express 
confidence:  that  they  shall  receive  the  rents, 
issues,  and  profits  thereof,  and,  after  deduct- 
ing the  necessary  expenses  of  the  trust,  shall 
pay  ovw  the  balance  remaining  in  their 
bands  into  the  hands  of  Louisa  8.  Anson, 
of  Philadelphia,  the  daughter  of  William 
Amel,  late  of  Bordentown,  New  Jersey,  her 
own  receipt  alone  to  be  a  discharge;  and 
from  and  after  her  death  the  principal  to  be 
divided  among  such  children  of  the  said 
Louisa  who  shall  be  .living  at  a  polod  not 
exceeding  nine  months  after  my  decease, 
and.  In  default  of  such  children,  remainder 
to  my  heirs."  Four  children  of  Louisa  S. 
Anson  were  living  at  the  expiration  of  nine 
months  after  testator's  decease,  viz.  E.  A. 
S.  Man,  George  E.  Man,  Jane  Man,  and  Wal- 
ter Man.  Walter  Man  subsequently  died  In 
the  llfetlma  of  the  life  tenant,  leaving  a 
widow,  to  whom  were  granted  letters  of  ad- 
ministration on  his  estate.  Upon  the  death 
of  the  life  toiant,  the  Real-Estate  Title  & 
Trust  Comiiany,  which  had  been  appointed 
as  trustee  In  place  of  the  original  trustees 
named  in  the  will,  filed  its  account  of  the 
estate,  showing  a  balance  of  $27,967.71,  all 
In  posonal  property.  The  administratrix  of 
Walter  Man  claimed  a  one-fourth  share  of 
this  fund.  The  court  below  (one  Judge  dis- 
senting) held  that  Walter's  share  was  not 


vested,  but  was  contingent  upon  his  surviv- 
ing the  life  tenant,  and  awarded  the  whole 
fund  to  the  other  children.  From  this  de- 
cree the  Widow  and  administratrix  of  Wal- 
ter Man  appeals. 

Franl£  P.  Prichard,  for  appellant     B.  A. 
S.  Man,  for  appellee. 

STERRETT,  C.  J.  The  learned  court  erred 
In  its  assumption  that  the  bequest  to  Walter 
Man  was  made  contingent  upon  his  surviving 
his  mother,  Louisa  S.  Anson.  True,  the 
"principal"  of  the  estate  was  directed  to  be 
"divided"  "from  and  after"  her  death;  but 
by  the  express  terms  of  the  will  It  was  to 
be  "divided"  among  "such"  of  her  children 
"as  should  be  living  at  a  period  not  exceed- 
ing nine  months  after"  testator's— not  her— 
death.  The  gift  over  to  testator's  "heirs" 
obviously  had  reference  to  the  last  anteced- 
ent, and  could  only  become  operative  upon 
default  of  "such  childr^i"  as  should  be  "liv- 
ing" at  the  "period"  fixed  by  the  testator. 
The  death  of  Mrs.  Anson  simply  marked 
the  limit  of  her  interest,  and  the  beginning, 
in  po8ses8i<»,  of  those  entitled  In  remainder. 
The  rule  Is  conceded  that  where  there  is 
bequest  in  the  form  of  a  direction  to  pay,  or 
pay  and  divide,  "from  and  after"  the  hap- 
pening of  any  event,  "then,  the  gift  being 
to  persons  answering  a  particular  descrip- 
tion, if  a  party  cannot  bring  himself  within 
it  be  Is  not  entitled  to  take  the  benefit  of 
the  gift  There  Is  no  gift  In  these  cases  ex- 
cept in  the  direction  to  pay,  (h:  in  the  direc- 
tion to  pay  and  divide.  But  If,  upon  the 
whole  wiU,  it  appears  that  the  future  gift 
Is  only  postponed  to  let  In  some  oth«-  inter- 
est, or,  as  the  court  has  commtmly  expressed 
it  t(xe  the  greater  conv«ilence  of  the  estate, 
the  same  reasoning  has  never  been  applied 
to  the  case.  The  interest  Is  vested  notwith- 
standing, although  the  enjoyment  is  post- 
poned." Graham  r.  Qtegoty,  4  Hare,  888. 
Vpcai  the  whole  of  this  wiU  it  Is  apparent 
that  the  interest  of  the  children  was  simply 
postponed  to  let  in  their  mother's.  Even 
without  the  nine-months  clause,  such  of  her 
children  as  survived  testator  would  have 
thereupon  taken  vested  Interests  In  remain- 
der. That  clause,  which  was  evidently  In- 
tended to  embrace  any  posthtunous  child 
who  might  be  bom,  extended  the  time  for 
ascertainment  of  the  class;  and,  as  Walter 
Man  smrvlved  the  time  so  fixed,  he  took  a 
vested  interest  which,  upon  his  subsequent 
death,  passed  by  operation  of  law  to  his  per- 
sonal representative.  This  view  Is  not  in 
confilct  with  the  decision  of  this  court  in 
Gascaden's  Estate.  153  Pa.  St  170,  25  AtL 
1075.  There  the  legatee  died  before  the 
happening  of  the  contingency  upon  which  his 
interest  was  to  vest  while  here  he  survived. 
Nor  is  there  any  ground  for  presumption  in 
favor  of  the  testator's  heirs  at  law.  The 
children  of  Louisa  S.  Anson  were  preferred, 
objects  of  his   bounty,  as  the  wUl  shows, 
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and  every  intendment  Is  In  their  favor.  As 
already  seen,  testatCMr's  h^s  at  law  could 
only  have  taken  "In  default  of  sucb  cbildren" 
of  Louisa  S.  Anson  bb  should  be  "living  at  a 
period  not  exceeding  nine  months  after"  tes- 
tator's death;  and  Walter  Man.  who  was  one 
of  these  children,  having  survived  the  tes- 
tator, necessarily  thereupon  took  a  vested 
interest  Decree  reversed,  with  costs,  to  be 
paid  by  the  appellees;  and  it  la  now  ad- 
Judged  and  decreed  that  the  balance  for  dis- 
tribution, to  wit,  ?iJ7,057.71,  subject  to  ap- 
portionment of  income  accruing  at  the  death 
of  the  tenant  for  life,  be  awarded  to  Edward 
A.  S.  Man,  George  E.  Man,  Juliet  D.  Man, 
administratrix  of  Walter 'Man,  deceased,  and 
Jane)  Man,  in  eqnal  shares. 


(UO  P».  St  N4) 

KENG  T.  BALTIMORE  &  O.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    April  2, 

18M.) 

ACOIDBNT  XT  RAILSOAD  CROSSING — CONTRIBOTORT 

Neolioexcb — Question  fob  Jurt. 

When  the  evidence  is  conflicting,  it  is  a 
qaeBtlon  for  the  jury  whetli»  a  person  killed 
at  a  railroad  crossing  was  guilty  of  contribu- 
tory negligence. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Trespass  by  Matthew  Keng  against  the 
Baltimwe  &  Ohio  Railroad  Company  for  the 
death  of  his  wife.  A  nonstiit  was  granted, 
and  plalntier  appeals.    Reversed. 

O.  B.  Dickinson,  for  appellant  W.  B. 
Broomall,  for  appellee. 

DEAN,  3.  The  defendant's  railroad  runs 
with  two  tracks  through  the  city  of  Chester. 
Fourteenth  street,  a  much-traveled  street, 
crosses  the  railroad  at  an  acute  angle  at 
grada  Mary  L.  Keng,  wife  of  plaintiff,  was 
a  resident  of  the  city.  She  was  a  German 
woman  about  60  years  of  age.  Her  hearing 
was  goqd.  but  her  eyesight  was  somewhat 
defective.  On  the  morning  of  the  13th  of 
June,  1880,  she  attempted  to  cross  the  rail- 
road at  the  crossing  on  Fourteenth  street, 
and  was  aruck  by  the  locomotive  of  defend- 
ant's passenger  train,  and  killed.  The  learn- 
ed Judge  of  the  court  below,  after  hearing 
plaintiff's  evidence,  directed  a  nonsuit,  on  the 
ground  that  It  established  contributory  negli- 
gence on  the  part  of  deceased;  and  having 
afterwards,  on  motion,  refused  to  take  off  the 
nonsuit,  the  plaintiff  brings  this  appeal. 

On  Its  facts,  the  case  is  a  very  close  one, 
but  nevertheless  we  think,  after  very  careful 
consideration,  the  evidence  as  to  negligence 
on  part  of  deceased  was  for  the  Jury.  Thwe 
was  evidence  tending  to  establish  negligence 
on  part  of  defendant  in  running  Its  passenger 
train  at  a  high  rate  of  si>eed  in  a  city,  and  In 
giving  no  warning  as  it  approached  tbis 
crossing,  at  which  there  were  neither  guard 
gates  nor  watchman.  Further,  plaintiff's  evi- 
dence. If  the  witness  Gorman  be  believed. 


showed  that  deceased,  before  stepping  npon 
the  tracks,  stopped  and  looked  both  up  and 
down  the  railroad  for  approaching  trains; 
even  took  off  her  sunbonnet,  that  she  might 
hear  more  distinctly.  She  then  attempted  to 
cross  the  track  diagonally,  to  reach  the  op- 
posite side  of  the  street  when  she  was  clear 
of  the  tracks.  This  was  because  of  an  exca- 
vation on  the  east  side  of  the  street,  on  the 
further  side  of  the  railroad  tracks.  When  in 
the  act  of  clearing  the  second  or  last  track, 
she  was  struck  by  the  bumper  or  cylinder  of 
the  locomotive,  and  killed.  The  testimony  of 
the  witness  Gorman  la  somewhat  confused 
as  to  what  occurred  after  she  started  to  cross. 
In  one  parf  of  his  testimony  be  seems  to 
state  that  deceased  was  either  upon  the  north- 
bound trad^  or  in  the  space  between  the 
north  and  south  bound  tracks,  when  the  ap- 
proaching train  could  be  seen  100  yards  dis- 
tant As  the  train  which  struck  her  was  on 
the  south-bound  track,  of  course  she  would 
have  been  safe  had  she  then  stopped.  Bat 
further  on  in  his  testimony  he  says:  "Q. 
Where  was  Mrs.  Keng  when  you  first  noticed 
her?  A.  She  was  on  the  other  side  of  the 
east-bound  track.  She  stopped  al>out  five  feet 
the  other  side  of  the  east-bound  tra<dc  Q. 
She  stopped  about  five  feet  before  she  got 
to  the  track?  A.  Yes.  Q.  What  did  she 
do?  A.  She  looked  up  and  down  the  track. 
Then  she  started  across.  She  was  on  the 
side  next  the  pike  when  she  stopped  to  lo<^ 
Then  she  started  across,  and  when  next 
she  stopped  she  laid  on  the  bank."  If  this 
be  the  fact,  then  she  did  not  stop  at  all 
after  her  first  exhibition  of  caution  In  stop- 
ing,  looking,'  and  listening  before  attempt- 
ing to  cross.  Further  on  he  says  she  was 
in  about  the  cent^  of  the  track  the  train 
was  on  before  he  saw  the  approaching  train 
and  realized  her  danger;  that  is,  the  train 
was  two  or  three  seconds  distant  if  the 
other  testimony  of  plaintiff  be  believed.  It 
was  for  the  Jury  to  find  the  circumstances 
from  this  testimony,  as  well  as  to  determine 
the  credibility  of  the  witnesses.  The  de- 
ceased having,  •  according  to  the  testimony, 
exercised  care  before  going  into  a  place  of 
danger,  then,  when  it  was  apparent,  she  was 
bound  to  exercise  care  in  escaping  from  it. 
Whether  her  first  act  of  caution  was  followed 
under  a  change  of  circumstances,— an  ad- 
vance from  a  place  of  safety  to  one  of  danger, 
—by  negligence,  was  for  the  Jury.  Certainly, 
if,  when  she  saw  the  train  coming,  as  the 
learned  judge  of  the  court  below  found,  she 
deliberately  and  consciously  left  a  place  of 
safety,  either  on  the  north-bound  track  or  be- 
tween the  tracks,  and  attempted  to  leisurely 
cross  the  south-boimd  track  In  front  of  a  lo- 
comotive, she  was  guilty  of  contributory  neg- 
ligence, and  plaintiff  cannot  recover.  But  in 
view  of  this  evidence,  whether  she  did  so  do. 
the  law  interrogates  the  Jury,  not  the  court 
The  law  applicable  to  inconsistent  statements 
of  witnesses  has  been  so  clearly  stated  in  an 
opinion  by  our  Br6ther  Mitchell  in  Efly  v. 
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Railway  Co.  158  Pa.  St  233,  27  Ati.  970, 
•that  any  repetition  of  It  Is  unneceeary.  The 
Judgment  Is  reversed,  and  a  procedendo  is 
awarded. 


(161  Pa.  8t.  t«> 

WXLTKBS  T.  PHILADELPHIA  TRACTION 

CO. 

(Sapreme  Court  of  Fennsylyanla.     April  2, 

1894.) 

LltIKUCTIO!«B— CONVMOnXO  Btidemcb— STRBVr 

Cars— FA88BSQBKS. 

1.  In  the  presence  of  conflicting  evidence, 
the  conrt  may  properly  tell  the  jury  to  try  to 
reconcile  it,  and  conclude  that  the  witnesses  in- 
tended to  tell  the  truth. 

2.  Where  the  evidence  conflicts  as  to  wheth- 
er the  car  plaintiff  tried  to  mount  stopped  in 
answer  to  his  signal,  the  court  properly  charged 
that,  if  the  car  came  to  such  a  condition  of 
stopping  as  to  induce  plaintiff  to  believe  that  it 
was  aobut  to  stop,  and  started  before  be  got 
fairly  in  it,  so  as  to  injure  him,  he  should  re- 
cover. 

Appeal  from  court  of  commoa  pleas,  Phil- 
adelphia county. 

Action  by  Thomas  Walters  against  the 
Philadelphia  Traction  Company  for  damages 
for  personal  injuries.  Judgment  for  plain- 
tiff.    Defendant  appeals.    AfBrmed. 

Defendant  assigned  error  on  the  following 
parts  of  the  charge:  "The  Jury  should,  at 
all  times  when  testimony  Is  conflicting,  en- 
deavOT  to  reconcile  it,  and,  If  possible,  come 
to  the  conclusion  that  the  witnesses  intend 
at  least  to  tpQ  the  truth,  although  there  is 
evidence  of  such  a  character  as  to  impress 
the  Jury  unfavorably.  •  •  •  The  impor- 
tant question  in  this  case  la  whether  or  not 
the  car  had  stopped,  or  bad  come  to  such  a 
condition  of  stopping  as  to  induce  the  pas- 
senger to  believe  that  It  was  about  to  stop; 
and  If  It  had  come  to  such  a  condition,  and 
if  be  had  come  to  that  conclusion,  and  be 
was  about  to  enter,  and  it  was  started  be- 
fore be  got  fairly  Into  the  car,  and  an  acci- 
dent occurred  In  consequence  thereof,  he  Is 
entitled  to  recover.  •  ♦  •  If,  bowev^, 
you  should  come  to  the  conclusion  tbat  it 
had  stopped,  or  was  in  the  act  of  stopping, 
or  was  in  such  a  condition  of  running  or 
stopping  as-  Induced  the  plaintiff  to  think  it 
was  about  to  stop,  then  be  had  a  right  to 
get  on;  and  if  the  car  started  before  be  was 
safely  seated  In  the  car,  and  an  injury  re- 
sulted therefrom,  then  your  verdict  should 
l>e  for  the  plaintiff." 

Thomas  Learning,  for  appellant  Samuel 
Pelts,  for  appeUeei. 

PCm  CURIAM.  Plalntira  right  to  re- 
-cover  depended  on  questions  of  fact  which 
were  clearly  for  the  consideration  of  the 
Jury.  These  questions  w«e  properly  sub- 
mitt^  to  them,  with  instructions  which  ap- 
pear to  be  adequate  and  free  from  any  error 
of  which  defendant  has  any  Just  reason  to 
complain.  The  only  subject  of  complaint  is 
tbat  part  of  the  charge  recited  In  the  speci- 


fication of  error.  There  is  nothing  in  either 
of  these  excerpts  that  would  Justify  a  re- 
versal of  the  Judgment   Judgment  aflSrmed. 


(in  Pa.  St.  SS) 
SDPPLEB  et  aL  v.  HALFMANN. 
(Supreme  Court  of  Pennsylvania.    April  2, 

1894.) 
SciBB  Facias— Defensb  as  to  Usb  Plaintiff. 
In  scire  facias  to  revive  a  20-year  old  de- 
fault Judgment  on  a  note,  defendant,  admitting 
that  he  nsd  no  defense  against  the  orional 
plaintiffs,  cannot  allege,  against  one  to  whose 
use  the  judgment  haa  l>een  receuUy  marked,  a 
defense  as  to  him,  growing  out  of  the  fraudu- 
lent negotiation  of  me  note  before  suit  was  be- 
gun on  it 

Appeal  from  eourt  of  common  pleas,  Phila- 
delphia county. 

Scire  taOaM  to  revive  Judgment,  by  J.  W. 
Sapplee  &  Co.,  to  use  of  John  Born,  against 
WhlUdtai  D.  Halfmann.  Judgment  for  plain- 
tiffs.   Defendant  appeals.    Affirmed. 

John  Houston  Merrill  and  J.  Willis  Martin, 
for  appellant  William  H.  Peace,  for  ap- 
pellees. 

PER  CURIAM.  In  this  scire  facias  to  re- 
vive the  Judgment  entered  December  20, 1873. 
for  want  of  an  affidavit  of  defense,  the  de- 
fendant interposes  by  way  of  defense  mat- 
ters which  arose,  as  he  alleges,  out  of  the 
fraudulent  negotiation  of  the  note  on  which 
said  Judgment  was  entered,  and  prior  to  the 
commencement  of  suit  In  that  case.  He  ad- 
mits tbat  he  had  no  defense  to  said  note  In 
the  hands  of  the  legal  plaintiffs,  J.  W.  Sup- 
plee  &  Co.,  but  Claims  he  had  a  good  defense 
as  against  the  person  to  whose  use  said  Judg- 
ment appears  to  have  been  marked  on  May  1, 
1893,  and  should  now  be  permitted  to  Inter- 
I)ose  said  defense.  In  any  view  that  can 
reasonably  be  taken  of  the  affidavit  the  court 
below  was  right  in  holding  that  It  Is  insuffi- 
cient The  alleged  defense.  If  any  ever  ex- 
isted, arose  more  than  20  years  ago,  and  be- 
fore the  original  action  was  brought  It  is 
conceded  that  the  Judgment  when  Atered. 
was  perfectiy  good  and  valid,  and,  for  augfat 
that  appears,  no  defense  th««to  has  arisen 
since.    Judgment  affirmed. 


(ui  Pa.  St  1) 
ARNOLD  V.  PHILADELPHIA  &  B.  B.  00. 

(Supreme  Court  of  Pennsylvania.     April  2, 
1894.) 

RaILBOAD  CoMPAXIM  —  AOOIOEIITS  AT  CBOflSIXOS 
—  COSTKIBOTOBT  NSOUOSBOB  —  QUESTION  FOR 
JCBT. 

Plaintiff,  who  was  slightly  deaf,  was 
struck  by  defendant's  train  at  a  street  cross- 
ing. Her  testimony  that  she  st<9ped  and  look- 
ed and  listened  was  corroborated.  The  acci- 
dent occurred  about  18  feet  from  where  she 
stopped.  One  witness  testified  that  a  train 
couid  be  seen  for  a  distance  of  120  feet  from 
where  she  stopped,  another  300  feet  and  there 
was  evidence  for  defoidant  that  the  train  was 
running  8  miles  per  hour,  and  for  plaintiff  that 
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it  waa  running  30  or  40  miles  per  hoar.     BM  a 
question    for    the   jury    ■whether    plaintiff    was 

fuilty  of  contributory  negligence.     Green  and 
'ell,  JJ.,  disseoting. 

Appeal  from  court  of  common  pleas,  North- 
ampton comity;  H.  J.  Reeder,  Judge. 

Action  by  Hannah  S.  Arnold  against  the 
Philadelphia  &  Reading  Railroad  Company 
for  damages  for  i)er8onal  injuries.  From  a 
judgment  tot  defendant,  plaintiff  appeals. 
Reversed. 

Wm.  C.  Loos,  for  appellant  James  W. 
Fox  and  Sdward  J.  Fox,  for  appellee. 

DEAX,  J.  The  plaintiff,  a  young  married 
woman,  having  no  defect  of  sight,  but  some- 
what deaf,  while  attempting  to  walk  over  de- 
fendant's road  at  a  street  crossing  in  South 
Bethlehem  borough  on  12th  of  October,  1892, 
was  struck  by  the  locomotive  of  defendant's 
passengo-  train,  and  serlou^  Injured.  She 
broojrbt  suit  against  the  company  tot  dam- 
ages, averring  negligence  on  Its  part  in  run- 
ning the  train  at  a  hig^  rate  of  speed  over 
the  public  streets  of  a  town,  with  no  warning 
of  its  approach  to  persons  about  to  use  the 
grade  crossing.  The  learned  judge  of  the 
court  below  entered  a  compulsory  nonsuit, 
for  these  reasons,  as  stated  by  him:  "It  is 
admitted  by  the  plaintiff's  own  witnesses 
that  at  the  place  where  she  was  struck,  had 
she  looked  tot  a  coming  train,  she  could  hare 
seen  it  at  a  distance,  according  to  one  wit- 
ness, of  120  feet;  another  said  180  feet;  and 
300  feet,  according  to  another  witness;  and 
another  witness  says  that,  standing  between 
the  trad^  she  could  have  seen  4*)0  feet 
Therefore  it  is  perfectly  clear  that  she  must 
have  been  guilty  of  negligence  In  stepping 
on  that  track  and  not  looking,  because,  if 
she  had  looked,  she  could  have  seen  the  ap- 
proaching triUn,  and  gotten  off  the  track. 
Therefore,  crossing  the  track  in  her  condition, 
deaf,  unable  to  hear  as  well  as  pers<ms  usual- 
ly do,  she  was  bound  all  the  mor^  to  use  her 
eyes."  The  first  point  Incumbent  on  plain- 
tiff to  establish  was  the  negligence  of  defend- 
ant The  grade  crossing  was  on  the  streets 
of  a  populous  borough.  There  were  neither 
guard  gates  nor  watchman  at  this  crossing. 
The  train  that  struck  her  was  on  a  down 
grade,  and  there  was  evidence  that  at  the 
time  it  was  running  at  a  high  rate  of  speed, 
and  gave  no  warning  of  its  approach  by 
whistle  or  beU.  It  is  not  seriously  questioned 
that  there  was  evidence  for  the  considera- 
tion of  the  Jury  as  to  absence  of  care  ac- 
ctwding  to  the  circumstances  on  part  of  d^ 
fendant  Assuming,  then,— as  In  reviewing 
a  Judgment  of  compulsory  nonsuit  we  must 
assume,— that  the  Jury,  on  the  evidence, 
would  have  found  defendant  was  negligent, 
was  the  plaintiff  guilty  of  negligence  which 
contributed  to  bring  about  the  accident?  As 
before  quoted,  the  coturt  below  thought  she 
was.  Was  it  for  the  court  or  the  Jury,  under 
the  law,  and  in  view  of  this  evidence,  to 
answer  this  question?    Fiaintlfl  and  defend- 


ant both  had  the  right  to  use  this  crossiuic. 
Her  right  was  subordinate  to  that  of  the  rail- 
road company.    Care  did  not  require  the  com- 
pany to  stop  before  reaching  the  crossing, 
and  look  out  for  travelers  over  it    It  did 
require  of  her  to  stop  and  look  out  for  trains. 
Tlie  duty  of  stopping,  looking,  and  listening 
before  going  into  a  known  dangerous  place 
is  only  the  rule  which  the  common  sense  of 
mankind    has    imposed    upon    itself,- "IxKtk 
where  you  are  going."    Now,  the  plaintiff  her- 
self   swears   positively    she    stopped    when 
about  two  feet  from  the  outside  rail,  looked 
up  and  down  the  track,  and  listened.    In  this 
statement  she  is  corroborated  by  three  wit- 
nesses,  Harvey   Lambert  Idah   Kutte,    and 
William    Unangst    So  on   this   point   there 
was  evidence  which  necessarily  was  for  the 
Jury;   that  is,  there  was. evidence  tending  to 
show  she  exhibited  care  acceding  to  the  oir- 
cumstancee  before  venturing  on  the  crossing. 
She  was  struck  just  as  she  was  clearing  tht' 
outside  rail  of  the  second   track,  about    18 
feet  from  the  point  .whire  she  stopped,  looked, 
and  listened.    She  testifies  that  neither  set'- 
ing  nor  hearing  a  train  up  or  down  the  road, 
she  hastened  as  fast  as  she  could  across. 
Saw  the  train  almost  upon  her  when  In  the 
middle  of  the  second  track,  and  before  she 
could  get  off  was  struck.    There  was   con- 
flicting evidence  as  to  what  distance  a  train 
could  be  seen  from  the  point  where  rtie  stop- 
ped to  look.    One  witness  states  120  feet,  an- 
other 300  feet.    There  Is  also  conflicting  evi- 
dence as  to  the  speed  of  the  train  at  the  time 
of  the  accident.    But  the  court  could  not  say, 
as  an  established  fact,  that  she  ought  to  hare 
seen,  or  could  have  seen,  this  train  where  she 
stopped,    and    there   have    waited    until    it 
passed.    Nor  could  the  coiuit  say  she  ought  to 
have  stopped  on  the  first  track,  and  again 
have  looked,  or  in  the  space  between  the  up 
and  down  tracks.   Wheth^,  after  doing  what 
care,  under  the  circumstances,  required  be- 
fore going  upon  the  crossing,  she  crossed  as 
care  demanded  when  on  it  could  only  be  de- 
termined by  the  Jury  from  all  the  evidence. 
It  is  not  manifest  that,  if  this  train  were  run- 
ning at  a  high  rate  of  speed  on  a  down  grade. 
It  could  have  been  seen  from  where  plain- 
tiff stopped  at  the  time  she  stopped:    there- 
fore the  rule  laid  down  in  Myers  v.  Railroad 
Co.,  150  Pa.  St  386,  24  Atl.  747,  does  not  ap- 
ply.   In  that  case  the  evidence  was  undisput- 
ed that  a  train  could  have  been  seen  for  half 
a  mile  In  either  direction.    Tliat  being  the  es- 
tablished fact  It  necessarily  followed  that  the 
plaintiff  did  not  look.    The  Inference  of  the 
appellee  that  the  train  must  have  beea  vlsitde 
when   plaintiff  stoiqited  Is  based  on  these 
facts:    That  moving  at  the  rate  of  8  miles 
an  hour,  it  wonld  have  moved  less  than  300 
feet  while  she  walked  18  feet    This  assumes 
—First  ^what  is  disputed),  that  it  could  have 
been  seen  300  feet  distant;  and,  second  (what 
is  disputed),  that  it  was  going  at  the  slov- 
rate  of  8  miles  an  hour.    But  take  the  dis- 
tance at  which  the  train  could  be  seen  at 
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less  than  half  of  300  feet,  and  the  speed  30 
to  40  miles  an  hour,  of  vhlcb  there  was  much 
more  than  a  scintilla  of  evidence,  and  no 
such  inference  is  warranted.  True,  the  evi- 
dence of  plaintiff  was  not  definite  and  exact 
on  either  point,  but  the  plaintiff,  as  is  ruled 
in  Ely  V.  Railway  Co.,  158  Pa.  St  23T,  27 
Atl.  970,  has  a  right  to  go  to  the  Jury,  even 
when  his  own  witnesses  make  contradictory 
statements.  OCUdng  all  of  the  evidence  offer- 
ed by  plaintiff.  It  was.  for  the  jury  to  say 
whether  it  disclosed  a  case  of  contributory 
negligence  (m  b&e  part,  and  not  for  Hie  court 
The  Judgment  is  reversed,  and  a  procedendo 
awarded. 

6RBEN  and  FELL,  JJ.,  dlBsent 


on  Pa.  St  9) 

CARPENTER  v.  UNITlSD  STATES  LIFE 
DJa  CO.  OF  NEW  YORK. 

(Supreme  Court  of  Pennsylvania.     April  2, 
1884.) 

InSDBABLE  iHTBBeST^-WHBW  BXISTS. 

One  has  an  insurable  interest  in  the  life 
of  another,  who,  oat  of  friendalup,  and  withont 
any  bonds  of  kinship,  has  assumed  the  position 
of  father  to  him. 

Appeal  fronn  court  of  common  pleas,  Ly- 
coming county;    Edwin  Albright  Judge. 

Action  by  Adallne  Carpenter  against  the 
United  States  Life  Insurance  Company  of 
New  Xoifc.  A  nonsuit  was  granted,  and 
plaintiff  appeals.    Reversed. 

Watson  &  McLean,  for  appellant  S.  X 
Strauss,  Addison  Candor,  and  C.  La  Rue 
Munson,  for  appellee. 

DEAN,  J.  Alanson  B.  Tyrell,  a  man  about 
60  years  of  age,  living  with  his  family  near 
Wilkes  Barre,  had  in  his  house,  as  a  domes- 
tic, a  poor  girl,  named  Adallne  Carpenter. 
So  far  as  appears  from  the  evidence,  prompt- 
ed solely  by  a  benevol«it  and  kindly  disposi- 
tion, this  old  man  befriended  this  girl;  sent 
her  to  scho<d,  and  paid  her  expenses.  In 
return,  she,  at  times,  for  small  wages,  per- 
formed some  services  for  him,  such  as  keep- 
ing his  books  and  copying  his  lettera  He 
was  a  designer  and  btillder  of  coal  break- 
ers, and  seems  to  have  had  considerable 
business.  On  the  10th  of  December,  1892, 
tie  took  out  a  policy  of  insurance  oa  his  life, 
in  the  sum  of  $2,000,  payable  to  bimsetf,  in 
the  defendant  company.  He  paid  the  first 
annual  premium,  $104.84.  Thirteen  days 
thereafter,  on  the  23d  of  the  same  month, 
be  assigned  the  i>olicy,  in  writing,  to  Adaline 
Carpenter,  sealed  it  in  a  package,  and  de- 
livered it  to  her,  with  the  Injunction  not  to 
open  It' until  after  his  death.  Notice  of  the 
assignment  as  provided  by  the  policy,  was 
duly  given  the  company;  and,  without  ob- 
jection, acknowledgment  of  fhe  notice  was 
made  by  indorsement  on  a  duplicate.  On 
April  1,  1893,  Tyrell  died.    Adaline  Carp^- 


ter  Inspected  the  package  delivered  to  her, 
found  in  it  the  policy  regularly  assigned  to 
her,  and  made  proper  proof  of  the  death  of  the 
Insured,  and  demand  for  payment  The 
company,  on  the  ground  that  the  policy  was 
a  wagering  contract,  refused  payment 
Thereupon,  this 'suit  was  brought  and  the 
learned  Judge  of  the  court  below,  holding 
that,  so  far  as  concerned  this  plaintiff,  the 
contract  was  a  wagering  contract,  and  there- 
fore void,  nonsuited  her;  and  from  that 
judgment  we  have  this  appeal. 

The  Judgment  of  the  court  below  is  based 
on  Gilbert  v.  Moose,  104  Pa.  St  74;  Melly 
v.  Hershbergef,  16  Wkly.  Notes  Cas.  186; 
Downey  v.  Hotter,  110  Pa.  St  109,  20  AH. 
655,— and  that  line  of  cases  which  holds  that 
the  absolute  assignment  of  a  policy  to  one 
having  no  Interest  in  the  life  of  the  Insured, 
the  assignor  parting  with  all  contrt*  over 
the  policy;  renders  It  a  wagering  contract 
as  to  such  assignee,  and  he  cannot  recover 
thereon.  It  seems  to  us  the  learned  judge's 
conclusion  Is  not  drawn  from  all  the  mate- 
rial facts,  but  only  from  a  part  of  them. 
At  the  trial,  counsel  on  both  sides  admitted 
the  f<dlowlng  facts,  which  were  put  upon  the 
record:  "Alanson  B.  Tyrell,  after  he  had 
made  the  assignment  of  the  policy  In  ques- 
tion to  the  plaintiff,  placed  the  policy  and 
the  assignment  and  the  receipt  in  an  en- 
velope, and  sealed  it  and  Inclosed  it  In  a 
package,  and  delivered  it  to  the'  plaintiff, 
and  it  has  remained  In  her  possession  ever 
since;  and  further,  that,  at  the  time  the 
papers  In  question  were  delivered  to  the 
plaintiff,  she  was  not  a  creditor  of  fhe  In- 
sured, nor  a  relative,  nor  connected  by  ties 
of  blood  or  marriage,  but  only  a  friend  of 
the  Insured."  The  facts,  as  contained  In  this 
admission,  were  assumed  to  be  all  of  the 
material  facts  bearing  on  the  Issue.  From 
them  It  was  inferred  the  plaintiff  bad  no 
insurable  interest  In  the  life  of  Tyrell;  and 
as  he  had,  by  the  assignment  and  delivery 
of  the  policy,  relinquished  control  over  It, 
it  was,  under  the  authority  of  the  line  of 
cases  already  noticed,  held  to  be  a  wagering 
contract  But  do  all  the  facts  of  which 
there  was  evidence,  when  taken  together, 
warrant  the  concliision  that  this  plaintiff 
had  no  insurable  Interest  in  the  life  of  Ty- 
rell? If  Tyrell,  when  she  was  young,  had 
taken  this  girl  Into  his  family,  treated  her  as 
a  m^nber  of  It,  reared  and  educated  her; 
when  she  was  of  age,  had  assisted  h&c 
In  getting  remunerative  employment,  had 
watched  over  her,  and  interested  himself  in 
her  wdfare,— It  could  have  been  truthfully 
said  he  stood  in  the  place  of  a  parent  to  bet, 
not  by  virtue  of  the  legal  relation  of  a  child 
born  to  him  In  wedlock,  or  by  adoption  under 
our  statute,  but  by  his  voluntary  assump- 
tion of  the  paternal  relation  towards  her, 
with  her  consent  Without  any  legal  obli- 
gation other  than  friend,  he  chose  to  assume 
all  the  burdens  incident  to  this  domestic  re- 
lation of  parent  and  child.    His  conduct  and 


Digitized  by  V^OOQIC 


944 


ATLANTIC  BEPOBTER.  Vol.  281 


(P.. 


promises  tar  yean  warranted  her  in  bdlev- 
Ing  the  rdatlon  would  continue  while  his 
life  lasted.  Having  thus  raised  her  from 
the  humbler  station  in  which  he  found  her, 
he  was  continuing  Us  kindness  at  the  date 
the  policy  was  assigned;  for  this  offer,  al- 
though rejected  by  the  court  as  immaterial, 
must  be  taken  as  the  facts:  Plaintiff,  among 
other  facta,  offers  to  prove:  "That,  during 
the  first  two  years  of  her  acquaintance  with 
the  Insured,  she  was  a  servant  girl  In  bis 
house,  he  being  a  married  man  with  a  fam- 
ily, and  about  sixty  years  of  age;  that,  about 
the  time  she  quit  his  service,  he  told  her  that 
she  ought  to  educate  herself,  so  that  she 
might  be  fit  to  earn  a  living  by  keeping  books 
and  type  writing;  that  he  then  told  her.  If 
she  would  go  to  a  business  c(^ege  at  Wilkes 
Barre,  he  would  pay  her  tuition;  that  she 
went  to  a  business  college,  and  was  there 
for  several  months,  and  studied  bookkeeping; 
that  the  Insured  paid  her  tuition  there;  that 
when  she  left  the  business  ccdlege  the  In- 
sured purchased  for  her  a  desk  and  chair, 
and  secured  her  desk  room  In  the  office  of 
Mr.  Gunster,  of  Wilkes  Barre;  that,  when 
in  Mr.  Gunster's  office,  she  kept  the  insured's 
time  IxxA  (the  Insured  being  a  builder  of 
coal  breakers,  and  employing  a  large  num- 
ber of  men);  that  for  keeping  said  bo<^s  the 
Insured  paid  her  at  the  rate  of  $20  per 
month;  that  she  left  the  office  of  Mr.  Gun- 
ster in  February,  1893,  and  came  to  Wil- 
llamsport,  for  the  purpose  of  entering  Pott's 
Commercial  College,  to  learn  shorthand  writ- 
ing and  tyi>e  writing;  that  the  insured  told 
her  before  she  left  Wilkes  Barre  that  he 
would  pay  her  tuition  at  said  cc^ege;  that 
she  entered  said  college,  and  studied  short- 
hand writing  and  type  writing,  and  the  in- 
sured paid  her  tuition;  that  after  she  came 
to  Wllllamsport  she  received  several  letters 
fnmi  S.  W.  Tn^ll,  the  son  of  the  insured,  in- 
forming her  of  his  father's  sickness,  and 
that  she  also  received  two  letters  In  the  mean 
time  from  the  Insured,  stating  the  fact  of 
his  sickness,  and  inquiring  how  she  was 
getting  along;  that,  in  response  to  said  let- 
ters, she  went  to  the  home  of  her  father 
and  mother,  in  the  borough  of  Edwardsville, 
near  the  hcwue  of  the  Insured,  and  while 
there  the  Insured  died." 

As  this  case  stood  upon  the  record,  the 
plaintiff,  as  the  assignee  of  the  deceased, 
stood  In  bis  place,— was  his  representative. 
So  far  as  appears,  she  was  making  no  claim 
adverse  to  the  right  of  deceased,  or  any 
representative  of  his  right.  The  antagonist 
was  the  obligor  in  the  policy.  Therefore, 
the  was  not  Incompetent,  under  clause  e,  |  5, 
Act  1887.  Her  competency  as  a  witness 
against  some  other  representative  of  the  de- 
ceased assignor  could  not  be  properly  raised 
In  this  Issue  between  these  parties.  There- 
fore, the  offer  was  material,  the  witness  was 
competent,  and  the  facts  offered  to  be  proven 
must  be  taken  as  proven.  The  court  below, 
tn  the  opinion  refusing  to  take  off  the  non- 


suit, treats  these  facts  as  proven,  but  can- 
sldas  them  whoUy  immatcrioL  We  iblnt;, 
having  In  view  these  facts,  as  well  as  those 
admitted  of  record,  the  plaintiff  had  an  in- 
surable Interest  in  the  life  of  the  deceased.  It 
does  not  matter  that  this  interest  was  our 
without  legal  obligation  on  part  of  the  in- 
sured. It  was  a  relation  In  every  other  re- 
spect parental.  Pecuniarily  and  otiierwise  be 
assumed  a  parent's  part  towards  her,  and  sbe 
was  Justified  in  expecting  the  continuance  of 
it.  The  question  In  Gilbert  T.  Moose,  supra, 
was  as  stated  by  this  court  in  these  words: 
"Can  one  having  no  interest  In  the  life  of  the 
Insured,  and  for  the  purpose  of  speculation 
only,  acquire,  by  assignment  or  otherwise, 
such  titie  to  the  policy  as  the  law  will  en- 
force?" In  Downey  v.  Hotter,  supra,  this 
court  assumes,  with  the  court  below,  that 
the  purchase  by  Downey  was  purely  tor  a 
speculative  purpose,  and  says:  "The  mis- 
chief resulting  firom  a  sale  of  the  policy  for 
purposes  of  speculating  on  human  life  is  so 
contrary  to  the  policy  of  the  law,  and  so  In 
conflict  with  the  Just  principles  of  life  Insur- 
ance that  It  is  imsafe  to  relax  the  rule  that 
the  holder  of  the  p<^cy  must  have  some 
peccmlary  interest  hi  the  life  of  the  insured." 
And  so  will  all  the  Other  cases  cited  by  ap- 
pellee where  no  recovery  by  the  assignee  of  a 
policy  was  p«-mltted.  In  each,  the  bolder  of 
the  policy,  was  Interested  In  the  death,  rather 
than  in  the  life,  of  the  insured,  and  the  pol- 
icy was  speculative.  In  the  case  before  us 
the  plaintiff's  interest  was  wholly  In  the  life 
of  the  Insured.  From  the  facts,  the  benefit 
to  her  from  his  fatherly  care  and  pecuniary 
aid  would.  In  a  very  few  years,  have  far 
more  than  equaled  the  $2,000  policy  assigned 
to  her.  From  the  severance  of  this  relation 
by  death,  she  perhaps  sustains  a  greater 
pecuniary  loss  than  any  of  hjs  children. 
There  may  be  an  Insurable  interest  not  ac- 
companied by  kinship.  Such  Interest  implies 
a  pecuniary  Interest,  present  or  prospective. 
Cooke,  Life  Ins.  i  59.  A  moral  obll^Uon  to 
sufficient  to  support  It.  Ferguson  v.  Insur- 
ance Co.,  32  Him,  306.  A  creditor  has  an  m- 
surable  Interest  in  the  Ufe  of  his  debtor,  who 
has  been  discharged  In  bankruptcy.  Says 
May  on  Insurance  (section  lOT):  "The  rela- 
tionship seems  to  be  of  but  lltUe  importance, 
except  as  tending  to  give  rise  to  the  circum- 
stances which  Justify  the  expectation.  In- 
deed, the  doctrine  of  the  latest  of  the  Massa- 
chusetts cases  before  cited  Is  broad  enough 
to  cover  a  case  where  there  la  no  relaUcwshlp 
at  all,  save  one,  perhaps,  of  mere  friendship. 
If  the  circumstances  are  such  as  to  show  that 
the  loss  of  the  Insured  life  will  probably  re- 
sult In  pecuniary  disadvantage  to  the  person 
procuring  the  Instvance."  Here  the  plaintiff 
had  nothing  whatever  to  do  with  the  pro- 
curement of  the  policy,  or  Its  assignment; 
paid  no  part  of  the  premium,  and,  so  far  as 
appears,  never  expected  to  pay  any,  for  she 
was  Ignorant  of  its  existence  during  the  lifc^ 
time  of  the  insured.    She   had  substanthtl 
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srounds  for  expecting  decided  pecunlaiy  ad- 
vantage from  Ills  life.  Wtiy,  tlien,  «tu>uld  the 
contract  be  termed  speculatlre?  Her  ex- 
pectancy, except  In  tbe  one  feature, — ^tlie  ab- 
sence of  legal  obligation  to  enforce  it,— was  as 
well  founded  aa  that  of  a  wife  or  creditor. 
If  a  Toluntary  copai-tnersbip  gives  to  eacb 
partner  an  Insui-able  Interest  in  tbe  lives  of 
tbe  others;  if  tbe  relation  of  superintendent 
or  manager  of  a  business  concern  gives  to  his 
employers  an  iusm'able  interest  in  the  life  of 
the  superintendent  or  manager,  as  Is  well  set- 
tled,—then  the  volimtary  relation  here  gave 
to  this  plaintiff  an  Insurable  Interest  in  the 
life  of  one  who.  In  all  pecuniary  respects,  oc- 
cupied towards  her  the  place  of  a  parent,  and 
the  court  below  ought  not  to  have  held  other- 
wise. The  Judgment  Is  reversed,  and  a  pro- 
cedendo is  awarded. 


(ISO  Pa.  8t  SB) 

HOFFMEISTEB    v.    PENNSYLVANIA    H. 

CO. 

(Sapreme  Court  of  Pennsylvania.    April  2, 

1894.) 

ACCIOINT  AT  lUlIAOAD  CroBSINQ — CONTBIBUTOBT 
NeOUOBXCE — QUESTIOK.  FOR  JUUT. 

Where  there  was  evidence  that  deceased 
stopped,  and  looked  and  listened,  before  going 
upon  a  railroad  crossing,  the  question  whether, 
after  going  upon  a  track,  and  seeing  a  loco- 
motive a  few  seconds  away,  she  still  exercised 
care^  is  for  the  jury. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county;  Biddle,  Judge. 

Action  by  Harry  HoSmelster  against  the 
Pennsylvania  Railroad  Company  for  the 
death  of  his  wife.  A  nonsuit  was  granted, 
and  plalntifl  appeals.     Reversed. 

lincoln  Ij.  Eyre  bnd  Benjamin  F.  Hughes, 
for  appellant  David  W.  Sellers,  for  appel- 
lee. 

DEAN,  J.  A  pubUc  street  of  the  city  of 
Philadelphia,  known  as  "Hart  Lane,"  crosses 
the  New  York  division  of  defendant's  rail- 
road. At  the  point  of  crossing  there  are  five 
railroad  tracks,  having  a  general  direction 
east  and  west  The  street  nms  north  and 
south,  almost  at  right  angles  to  the  railroad. 
On  the  north  side  the  approach  of  tbe  street 
to  the  railroad,  close  up  to  the  tracks,  is  a 
cat  between  embankments  about  12  feet  in 
belght  On  the  railroad,  west  of  the  cross- 
ing about  860  feet  is  a  sharp  curves  beyond 
which  an  approaching  train  going  east  can- 
not be  seen.  On  the  19th  of  November,  1890, 
Bmma  HoSmelster,  wife  of  plain  titt,  with 
three  others,— George  Stevenson,  Andy  Zol- 
lers,  and  Kate  Koreko,— all  residents  of  the 
city  south  of  the  railroad,  were  working  for 
Michael  Simon  on  a  truck  farm  north  of  the 
railroad.  About  6  o'clock  In  the  evening  they 
stopped  work,  and  together  started  for  home. 
Their  way  was  by  Hart  lane,  crossing  over 
the  railroad.  As  it  took  from  15  to  20  min- 
utes to  walk  from  the  truck  Add  to  the  cross- 
T.28A.no.l6— 60 


ins,  St  that  time  of  the  year  It  was  getting 
daric  when  they  reached  It  There  was  tes- 
timony that,  by  reason  of  the  embankment, 
nothing  could  be  seen,  up  or  down  the  rail- 
road tracks,  imtli  almost  on  them,  but  that 
when  near  the  tracks  they  stopped  and  lis- 
tened before  attempting  to  cross.  Neither 
seeing  nor  hearing  trains,  they  started  to 
cross  the  five  tracks.  Emma  Hoffmelster 
was  behind  the  others,  following  them  close- 
ly. A  passenger  train  running  at  the  speed  of 
40  miles  an  hour  from  the  west  around  the 
curve  struck  and  killed  her.  The  headlight 
of  the  locomotive  of  the  coming  trabi  could 
be  seen  from  four  to  six  seconds  before  it 
reached  the  crossing  where  the  deceased  was 
struck;  but  before  it  was  seen,  tbe  testi- 
m<Hiy  of  Stevenson  and  Kate  Koreko  Is,  they 
were  on  the  tracks.  There  was  evidence  on 
part  of  plahitlfr  that  no  whistle  was  sounded 
or  bell  rung.  Tbe  learned  Judge  of  the  court 
below,  on  motlmi  of  defendant's  counsel,  non- 
suited plalntlfT,  because,  as  given  in  his  own 
words:  'There  Is  no  t)etter  settled  principle 
of  law  connected  with  accidents  of  negli- 
gence, numeroos  as  they  are,  than  this:  That 
no  matter  how  negligent  the  railroad  com- 
pany may  be,  nobody  has  the  right  to  cross 
in  the  face  of  a  moving  locomotiTe.  You  can- 
not attempt  to  get  across  the  track  In  the 
face  of  a  locomotive,  where  yon  have  had  an 
opportunity  of  seeing,  and  then  complain  that 
the  company  did  not  sound  a  whistle  or  ring 
a  beU.  Your  own  contributory  negligence  de- 
feats your  action.  Now,  In  this  case,  it  is 
very  dear  that  there  were  four  people,  and 
three  of  them  are  the  only  people  to  testify 
to  what  happened;  and  they  testified  posi- 
tively that  they  saw  the  train,  and  ddiberately 
walked  across  in  p«-fect  safety.  This  lady 
had  a  bag  of  spinach  on  her  head,  and  she 
was  also  notified  by  these  people  calling  to 
her  that  the  train  wascomlng;  and  she  seems 
to  have  taken  the  risk  of  getting  across,  but 
was  not  so  successful  as  the  parties  who  did 
get  across.  It  seems  to  me,  therefore,  that 
it  presents  Just  that  case,- that  It  was  an  at- 
tempt to  go  across  in  the  face  of  a  moving 
train.    I  therefore  grant  a  nonsuit" 

Neither  side  disputes  the  law  as  here  stat- 
ed, and,  as  only  the  plaintlflT's  testimony  was 
heard,  the  facts  must  be  taken  to  be  those  of 
which  he  gave  evidence.  If,  before  getting 
on  the  railroad,  they  saw  or  heard  this  train, 
and  then  deliberately  walked  across,  as  as- 
sumed by  the  learned  Judge,  the  nonsuit  was 
properly  ordered.  But  the  testimony  of  Ste- 
venson and  Kate  Koreko  does  not  show  this 
to  be  the  fact  On  the  contrary,  It  tends  to 
establish,  with  more  or  less  posltlveness,  they 
were  <m  the  tracks  when  the  headlight  was 
first  seen;  they  escaped  because  a  few  feet 
in  advance  of  the  deceased,  and  were  thus  en- 
abled to  clear  tbe  track  while  she  met  her 
death.  If  the  party  stopped,  and  looked  and 
listened,  before  going  upon  the  tracks;  then, 
getting  no  warning  from  the  approaching 
train,  they  attempted  to  cross;  then,  when 
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on  the  tracks,  they  got  only  four  to  six  sec- 
onds' warning  from  the  headlight  of  the  com- 
ing locomotive,— it  geems  to  us  the  question 
of  contributory  negligence  was  for  the  jury. 
As  we  read  the  printed  testimony,  the  first 
indication  of  danger  was  the  headlight,  after 
the  alleged  negligence  of  defendant  bad  lured 
them  into  a  situation  of  peril.  Then,  It  was 
go  on,  stop,  or  turn  back,  and  must  have 
seemed'  so  to  them.  Whether  there  was  at)- 
sence  of  care,  according  to  the  circumstances, 
was  peculiarly  the  province  of  the  jury  to 
decide;  and  so  do  all  the  cases  from  Railroad 
Go.  V.  Heileman,  49  Pa.  St.  60,  to  Ely  v.  Rail- 
road Co.,  158  Pa.  St  233,  27  Atl.  970,  hold. 
Assuming  the  deceased  exercised  care,  ac- 
cording to  the  circumstances,  before  going 
upon  the  tracks,— stopped,  looked,  and  listened 
for  a  warning  which  it  was  defendant's  dnty 
to  give,  but  which  it  neglected,— then  was  she 
negligent  when  she  discovered  danger  was 
Imminent,  after  she  got  upon  the  crossing? 
Tme,  she  was  still  bound  to  exercise  care,  but 
care  according  to  the  circumstances,  and 
these  had  changed  from  the  time  she  stopped 
and  listened  before  going  upon  the  tracks. 
Then  she  was  in  a  place  of  safety,  and,  if 
defendant  had  given  proper  warning,  she  was 
bound  to  hear  and  heed  it;  bat,  being  upon  a 
crossing  over  five  tracks  without  negligence, 
then  it  was  for  the  Jury  to  say  whether  she 
was  negligent  in  not  turning  back,  or  in  not 
hastening  h«-  steps,  or  in  not  stopping  be- 
tween the  tracks  with  a  locomotive  four  to 
six  seconds  off.  The  judgment  Is  reversed, 
and  a  procedendo  awarded. 


an  Pa.  St.  23) 

GUNDBLSWEILBR  v.  H.  W.  JAYNB 

CHEMICAJi  CO. 
(Supreme  Court  of  Pennsylvania.    April  2, 
1894.) 
Neguoenoe — EviDBUCB— Nonsuit. 
Where  the  evidence  is  not  such  as  to 
warrant  the  gnbiuisaion  of  a  qnestion  of  negli- 
gence to  tiie  jury,  a  refusal  to  take  off  a  non- 
suit is  not  oTor. 

Appeal  from  court  of  common  pleas,  Phila- 
delphla  county. 

Action  by  Richard  Gundelsweller,  by  his 
father  and. next  friend,  Joseph  Cundelsweil- 
cr,  against  the  H.  W.- Jayne  Chemical  Com- 
pany, for  personal  injuries  caused  by  de- 
fendant's negllgiHice,  in  which  there  was  a 
judgment  of  nonsuit  Ftom  an  order  deny- 
ing his  motion  to  ta^e  off  the  nonsuit  plain- 
tiff appeals.    Affirmed. 

George  W.  Shoemaker  and  Francis  G.  Gal- 
lager,  for  appellant  William  C.  Hannls,  for 
appellee. 

PER  CURIAM.  Conceding,  as  we  must 
that,  on  this  appeal  from  refusal  of  the 
court  below  to  take  off  the  judgment  of  non- 
suit, the  plaintiff  is  entitled  to  the  benefit  of 
evCTy  fact  and  inference  of  fact  which  mi^t 
be  tMiAy  found  by  a  jury,  or  drawn  by  them. 


from  tfae  testimony  adduced  to  sustain  liis 
cl&Im,  we  are  unable  to  discover  anything  in 
the  evidence  to  justify  a  finding  that  the  in- 
jury complained  of  resulted  from  any  negli- 
gence of  the  defendant  company.  Without 
reviewing  the  testimony  relied  on,  it  is  suffi- 
cient to  say  that  it  is  not  such  as  any  trial 
judge  would  be  warranted  In  submitting  to  a 
jury,  on  the  controlling  question  of  defend- 
ant's Negligence  as  the  cause  of  said  injury, 
and  hence  there  was  no  error  in  refusing  to 
tak^  off  the  ncMisuit    Judgment  afflrmedL 


on  Pa.  St.  SS) 

cm   OP   PHILADELPHIA,  to  nse   of 

PARKER  et  al.,  v.  HENRY. 

(Na  253.) 

(Supreme  Court  of  Pennsylvania.    April  2, 

1884.) 

Sidewalks— Dbstrcotion  bt  Cm— Cost  o*  Rb- 

LATIMO. 

When  a  good  sidewalk  is  torn  np  and 
destroyed  by  the  city  in  changing  the  street 
grade,  the  lot  owner  cannot  be  taxed  with  the 
coat  of  a  new  one. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county;    Wlllson,  Judge. 

Scire  facias  stur  lien  by  the  city  of  Phila- 
delphia, to  the  use  of  Parker  &  Snoart 
against  Charles  W.  Henry.  Judgment-  for 
defendant    Plaintiff  appeals.    Afilrmed. 

William  W.  Smitbers,  for  app^Uants.  J. 
Bayard  Henry,  for  appellee^ 

PER  CURIAM.  This  and  two  other  mu- 
nicipal liens,  for  repairing  sidewalk  pave- 
ments which  were  torn  up  and  destroyed  by 
the  city  authorities  in  changing  the  grade  of 
Broad  street  were  argued  together,  and  may 
be  disposed  of  by  briefly  referring  to  the  un- 
disputed facts,  and  a  few  of  the  authorities 
applicable  thereto.  In  substance,  the  follow- 
ing facts  were  ateiitted  on  the  trial  in  the 
court  below:  The  sidewalk  pavement  in 
front  of  the  liened  premises  was  put  down 
by  the  defendant  at  his  own  expense,  about 
two  years  before  the  grade  of  Broad  street, 
at  that  point  ^as  changed.  In  changing 
said  grade,  def^idant's  pavement,  then  in 
perfect  order  and  condition,  was  torn  np, 
and  practically  destroyed,  by  the  city  au- 
thorities. The  learned  trial  judge  directed 
a  verdict  in  favor  of  the  plaintiff  subject  to 
the  opinion  of  the  court  on  the'  following 
reserved  qnestion,  predicated  of  said  admit- 
ted facts:  "Whether,  in  view  of  the  fact 
that  the  city  herself,  at  the  time  when  she 
changed  the  grade  of  Broad  street  had  de- 
stroyed a  pavement  that  was  In  good  condi- 
tion of  repair,  she  is  entitled  to  recovo  In 
this  case."  This  cardinal  question  of  law 
was  promptiy  and  conecUj  disposed  of  by 
entering  judgment  tor  defendant  non  ob- 
stante veredicto.  'While  nothhig  was  said 
by  the  learned  court  below  in  support  of 
this  judgment,  it  may  be  safdy.  assumed 
that  its  rendition  was  prompted  by  the  manl- 
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test  Illegality  and  Injustice  of  such  a  claim 
against  a  private  property  owner,  as  w«Il 
as  the  propriety  of  adhering  to  the  prin- 
ciples  entinciated  by  this  court  in  several 
cases,  among  which  are  Wistar  t.  Philadel- 
phia, 80  Pa.  St  505,  111  Pa.  St  604,  4  A.tL 
511;  and  Philadelphia  t.  Wistar,  92  Pa.  St 
404.  In  the  former,  Mr.  Chief  Justice  Ag- 
new  said:  "If,  while  the  pavement  is  good, 
and  stands  In^  no  need  of  repair,  the  city 
may  tear  it  up,  relay,  and  charge  the  owner 
again  with  («e  excessively  costly,  it  would 
be  exaction,  not  taxation."  Referring  to 
this  and  a  subsequent  case,  the  city  solicitor, 
in  one  of  his  opinions  cited  by  defendant, 
says:  "It  must  be  borne  in  mind,  however, 
that  the  d^  has  no  right  to  require  a  prop- 
erty owner  to  take  np  a  good  sidewalk  pave- 
ment, and  put  down  another  and  difTerent 
one."  It  should  not  be  forgotten  that  the 
foundation  of  the  power  to  tax  specially  is 
the  special  benefit  that  had  been  conferred 
on  the  owner  of  the.  property.  It  is  difficult 
to  conceive  of  anything  more  unjust  and 
vexatious  to  property  owners  than  such 
claims-  as  the  one  now  under  consideration. 
It  is  to  be  regretted  that  such  cases  find  their 
way  into  the  courts.    Judgment  affirmed. 


GITT  OF  PHILADELPHIA,  to  aae  vt 
PARKER  et  ai.,  v.  HENRY. 
(No.  234.) 

(Supreme  Court  of  Pennsylvania.    April  2, 
1894.) 

Appeal  firom  court  of  common  pleas,  Philadel- 
phia county;    Willson,  Jadxe. 

Scire  facias  sur  lien  by  the  city  of  Philadel- 
phia, to  the  ase  of  Parker  &  Smart,  against 
Charles  W.  Henry.  Jntlftment  for  defendant 
Plaintiff  ai^eals.    Affirmed. 

William  W.  Smithers,  for  appellant  J.  Bay- 
ary  Henry,  for  appellee. 

PER  CURIAM.  This  case  was  argned  with 
City  of  Philadelphia  t.  Henry  (No.  253  of  this 
term)  28  Atl.  946,  and  fw  reasons  suggested  in 
that  case  this  judgment  should  be  affirmed. 
Judgment  affirmed. 


cm  OF  PHILADELPHIA,   to  use  of 

PARKER  et  al.,  t.  HENRY. 

(No.  235.) 

(SnprMne  C!oart  of  Pennsylvania.    April  2, 
1894.) 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county;   Willson,  Judge. 

Scire  facias  sur  lien  by  the  city  of  Philadel- 
phia, to .  the  use  of  Parker  &  Smart,  against 
Charies  W.  Henry.  Judgment  for  defendant 
PlaintifF  appeals.    Affirmed. 

William  W.  Smithers,  for  appellant  J.  Bay- 
ard Henry,  for  appellee. 

PER  CURIAM.  This  case  was  argued  with 
City  of  Philadelphia  v.  Hrary  (No.  253  of  this 
term)  28  Atl.  946^  and  for  reasons  suggested  in 
that  case  the  judgment  in  tliis  should  be  af- 
firmed. 


(161  Pa.  St  61) 
MURPHY  et  nx.  i^  COftRIGAN. 
(Supreme  Court  of  Pennsylvania.    April  9, 
1894.) 

FABaMT.AMD  CHnj>  —  CONTHAOT  VOB  SSBVICBS — 

Evidence. 
A  father's  declarations  of  appreciation  of 
the  housekeeping  sert-ices  of  his  daughter,  who, 
with  her  children,  lived  with  him  up  to  the  time 
of  his  second  marriage,  and  of  an  intention 
that  she  should  l>e  paid  after  his  death,  in 
answer  to  a  neighbor's  suggestion  that  he  should 
pay  her  wages,  are  not  evidence  of  an  express 
contract,  such  as  to  support  a  claim  against  his 
estate,  when  said  daughter  has  successfully 
objected  to  production  of  his  will  to  show  what 
provision  he  made  for  her. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  S.  A  McClung,  Jadge. 

Assumpsit  by  Peter  P.  Murphy  and  Mary 
S.  Murphy,  his  wife.  In  right  of  the  latter 
against  Margaret  Clorrigan,  executrix  of  tbe 
will  of  James  Gorrigan,  deceased.  Jiulgmoit 
for  plalntifrs.  Defendant  .  appeals.  Re- 
versed. 

John  D.  Watson  and  Daniel  Harrison,  for 
appellant  A  V.  D.  Watterson  and  A.  B. 
Reid,  for  appeUees. 

McCOLLUM,  J.  The  burden  was  on  the 
plaintiff  to  prove  by  competent  evidence  that 
the  services  for  which  she  claimed  compen- 
sation In  this  action  were  rendered  imder  an 
express  contract  with  the  decedent  to  pay 
for  them  a  stipulated  sum,  or  what  they 
were  worth.  It  was  for  the  court  to  deter- 
mine whether  the  evidence,  if  believed,  was 
sufficient  to  establish  such  a  contract,  and  it 
was  for  the  Jury  to  decide  whether  It  was 
credible.  The  learned  trial  Judge  charged 
that,  in  order  to  recover,  it  was  necessary 
for  the  plaintiff  to  prove  by  clear,  direct,  and 
positive  evidence  that  there  was  an  express 
contract  to  pay  for  the  services;  and  In  this 
he  was  In  accord  with  the  well-settled  rule 
or  principle  governing  actions  by  children  for 
services  rendered  to  their  ];mrents.  If  any 
error  was  committed  by  him  it  was  in  hold- 
ing that  the  evidence  produced  by  the  plain- 
tiff in  support  of  her  claim  was  sufficient  to 
Justify  the  Jury  In  finding  that  her  services 
to  her  father  were  rendered  under  an  ex- 
press contract  It  Is  claimed  that  in  so  do- 
ing he  erred,  and  we  are  therefore  required 
to  examine  and  consider  the  evidence,  and 
to  determine  whether  it  has  the  qualities 
which  have  been  repeatedly  adjudged  to  be 
essential  to  sustain  nn  action  of  this  char- 
acter. The  facta  appearing  In  the  undis- 
puted testimony  are  that  the  plaintiff,  after 
the  death  of  her  mother,  lived  with  and  was 
supported  by  her  father,  as  before,  until  his 
mai-rlage  In  18S8;  that  during  that  time  she 
kept  house  for  him,  and.  In  the  language  of 
one  of  her  witnesses,  "they  lived  happy  to- 
gether, like  any  father  and  daughter  would." 
She  was  h!s  only  child,  and  before  the 
marriage  referred  to  had  had  two  children, 
who,  like  herself,  were  cared  for  aud  snp- 
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ported  by  him.  In  conversation  with  his 
neighbors  he  often  «poke  approvingly  ot  her 
services,  and  declared  that  she  would  be  well 
paid  for  them,  as  at  his  death  she  would 
have  all  his  property.  The  learned  Judge 
conceded  that  declarations  of  this  nature  did 
not  create  or  tend  to  establish  the  relation 
of  master  and  savant  between  the  father 
and  daughter  in  respect  to  the  services  sued 
for,  but  he  thought  that  Mrs.  Haney's  testi- 
mony contained  an  admission  by  the  former 
that  they  were  rendered  under  an  express 
agreement  with  him  that  the  latter  should  be 
paid  for  them  at  his  death.  Five  witnesses 
were  called  to  support  her  claim.  None  of 
them  testified  to  being  present  at  any  con- 
versation between  tlie  father  and  daughter- 
In  relation  to  her  services,  or  the  payment 
of  wages  for  them.  All  the  testimony  on 
this  point  consisted  of  the  decedent's  decla- 
rations to  his  neighbors,  which  evinced  his 
appredatloa  o(  his  daughter's  services,  and 
his  Intention  that  she  should  have  at  his 
death,  by  inheritance  or  by  will,  all  that  he 
was  worth;  but  there  was  no  element  of 
<»n tract  in  it,  imless  It  can  be  found  in  what 
Mrs.  Haney  testified  he  told  her  in  1880. 
She  was  the  plaintiff's  first  and  last  witness, 
and  when  first  called  she  testified  she  told 
the  decedent  he  ought  to  pay  his  daughter 
wages,— "to  pay  her  a  certain  sum  every 
week,  and  he  would  say  then  she  would  get 
vrages,  and  good  wages,  but  she  would  have 
to  wait  until  his  death.  He  always  said 
that  until  the  time  of  his  second  marriage, 
and  he  was  then  an  old  man,— 77  years  old." 
Wh^i  she  was  recalled  and  particularly  in- 
terrogated as  to  a  conversation  with  him  re- 
specting his  daughter's  demand  for  wages, 
she  testified  as  follows:  "On  one  occasion 
he  was  talking  to  me.  He  was  angry,  and 
he  said  that  Mollle  was  crying,  wanting  this 
and  that  and  wanting  something  else,  and 
had  finally  asked  him  for  wages,  and  said  if 
he  didn't  give  it  to  her  she  would  go  and 
live  out,— if  he  did  not  give  her  wages.  Then 
I  suggested  that  be  should  give  her  wages, 
and  he  always  said  that  he  would  give  them 
.  to  her,  but  she  would  have  to  wait  until  his 
death."  The  testimony  we  have  quoted  was 
elicited  on  the  examination  in  chief,  and  It 
was  not  essentially  modified  on  the  cross- 
examination.  There  were  some  expressions 
In  the  latter  which  at  first  blush  seemed  to 
Indicate  that  the  decedent  admitted  to  Mrs. 
Haney  that  he  had  agreed  or  promised  to 
pay  his  daughter  wages  for  her  services,  but 
a  careful  consideration  of  her  entire  testi- 
mony has  satisfied  us  that  it  was  substan- 
tially the  same  as  the  testimony  of  the 
other  witnesses,  which  the  leai-ned  Judge 
rightly  held  did  not  prove  or  tend  to  prove 
that  there  was  an  express  contract  between 
the  parties.  To  hold  that  there  is  evidence 
in  this  case  to  support  a  finding  that  there 
was  such  a  contract  is  to  depart  from  the 
well-settled  rule  governing  actions  of  this 
natiure.    It  is  a  reasonable  and  Just  rule, 


and  experience  has  shown  that  it  Is  neces- 
sary to  protect  the  estates  of  the  dead  ftom 
claims  usually  preferred  by  children  who  are 
dissatisfied  with  the  disposition  their  {tarents 
have  made  of  their  own  property.  As  there  was 
no  proof  in  this  case  of  an  express  contract 
tmd«r  which  the  services  sued  for  were  ren- 
dered, it  is  quite  probable  that  the  litigation 
was  born  of  the  feeling  of  the  daughter  and 
her  friends  In  the  neighborhood  that  the  de- 
cedent should  not  have  married  again,  or 
made  a  will,  and  thus  diminished  the  inher- 
itance she  would  have  received  if  he  bad  re- 
mained a  widower  and  died  Intestate.  It 
seems  that  the  Jury  shared  this  feeling,  as 
they  gave  her  for  her  services  nearly  three 
dollars  a  week  more  than  she  charged  for 
them  in  the  account  filed  with  her  statement 
of  claim.  It  appears  from  the  record  that 
the  appelant  offered  the  decedent's  will  to 
show  what  provision  he  made  in  it  for  his 
daughter,  and  that  it  was  rejected  on  her 
objection  that  it  was  tarelevant  It  is  not 
likely  that  any  objection  would  have  been 
made  to  its  admission,  or  that  it  would  have 
been  offered  if  it  had  cut  her  off  entirely,  or 
with  a  mere  pittance.  We  are  satisfied,  iQKm 
.a  careful  consideration  of  the  case,  that  it  is 
another  illustration  of  the  wisdom  of  the 
rule  which  requires  dear  and  unequivocal 
evidence  of  an  express  contract  to  suKMrt 
actions  by  diildroi  against  the  estates  of 
their  parents  for  services  roidered  to  the 
latter  while  living  with  and  supported  by 
them.  The  specification  of  ecrcr  is  austained. 
Judgment  reversed. 


(UO  Pa.  St.  MD 
McDEVITT  et  «1.  v.  PEOPLE'S  NATURAL 
GAS  CO. 

(Sui^reme  Ouart  of  Pennsyirania.    March  26, 
1894.) 

Qxa  CoMPANisa— Pipes  m  Citt  Stbkbtb— Dam- 
ages TO  UWNEBflL 

1.  Sidewalks  are  a  part  at  the  street,  in  so 
far  as  concerns  the  abatting  owners'  ri^t  to 
damages  for  the  laying  of  pipes  thereand^. 

2.  Abutting  owners  on  a  city  street  have 
title  in  the  street,  subject  to  all  the  urban  serri- 
tudes  of  Bubservice  pipes  and  subways. 

3.  If  abutting  owners  are  injured  Xty  the 
proximity  of  a  natural  gas  main  laid  in  the 
street  of  a  city,  their  remedy  is  by  action,  and 
not  by  appointment  of  viewers  under  the  natnial 
gas  act  of  1886,  as  for  damages  caused  by  the 
company's  entry  on  private  property. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

PeUtion  by  James  A.  McDevltt,  Albol:  J. 
Barr  and  Mary  A.  Barr,  his  wife,  in  right 
of  said  Mary  A,  and  B.  G.  Schmertz  and 
Amelia  Schmertz,  Ids  wlf6.  In  right  of  said 
Amelia,  for  the  appointment  of  viewers  to 
appraise  the  damages  from  the  laying  of  the 
main  of  the  People's  Katural  Gas  Company 
under  the  sidewalk  in  front  of  petition«9' 
property.  Granted.  Prom  the  appraisement 
of  the  viewers,  defendant  appealed.    From  a 
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Judtrment  entered  on  a  verdict  for  plaintiffs, 
defendant  appeals.    Rerersed. 

The  following  are  the  a8slj;nment8  of  error 
which  are  sustained: 

"(1)  The  court  below  erred  In  overmllng 
the  appellant's  exceptions  to  the  petition  to 
appoint  viewers  to  assess  damages  proper  to 
be  paid  to  them  for  the  occupation  of  certain 
property,  etc.,  described  in  said  petition, 
which  exceptions  are  as  follows,  to  wit: 
'First  They  deny  that  the  petitioners  have 
any  title  to  any  part  of  the  premises  occu- 
pied by  exceptants  described  in  said  peti- 
tion, the'  property  line  of  the  petitioners  be- 
ing the  street  line  of  Forbes  street,  as  except- 
ants bdieve  and  expect  to  be  able  to  prove. 
Second.  That  Forbes  street,  for  the  entire 
width  of  it,  including  cartways  and  side- 
walks, is  a  public  highway  appropriated  by 
law  as  and  for  a  public  street  in  the  city  of 
Pittsburgh,  and  as  such  public  street  in- 
cludes in  its  dedication  public  uses  under  the 
surface  thereof,  as  well  as  on  it,  for  its 
whole  width.  That  exceptants  are  a  corpo- 
ration duly  organized  under  an  act  of  assem- 
bly of  this  commonwealth,  approved  May 
29,  1885,  entitled  "An  act  for  the  organiza- 
tion and  regulation  of  natural  gas  compa- 
nies;" and  the  purposes  of  their  organiza- 
tion are  by  said  act  declared  to  be  public 
purposes,  and  that  In  pursuance  thereof  they 
are  vested  with  authority  to  enter  in  and  up- 
on streets,  lanes,  and  alleys  of  the  city  of 
Pittsburgh  for  the  purpose  of  laying  their 
pipes,  etc.,  for  the  transmission  of  natural 
gas  to  consumers,  and  that  for  such  taking 
no  compensation  is  required  to  be  given. 
Third.  That  this  proceeding  is  not  the  prop- 
er one  for  securing  remedy  for  consequen- 
tial damages,  if  any,  resulting  to  otbo*  prop- 
erty of  petitioners  by  the  use  of  the  street  as 
described  in  said  petition.  Fourth.  That  tor 
the  taking  aforesaid  the  forms  of  the  statute 
have  not  been  complied  with.' " 

"(4)  The  court  erred  in  refusing  appellant's 
second  point:  'That  the  use  of  Forbes  street 
by  defendant  is  a  public  use,  and  as  the  own- 
ers of  property  abutting  on  public  streets  In 
the  city  of  Pittsburgh,  including  Forbes 
street,  have  no  rights  therein,  except  such 
as  are  subordinate  to  the  public  use  thereof, 
plaintiffs  are  not  entitled  to  compensation 
for  the  use  thereof  by  defendant  under  the 
natural  gas  act  of  1885,  such  use  being  au- 
thorized by  ordinance  of  the  city  of  Pitts- 
burgh.' 

"(5)  The  court  b^ow  erred  in  refusin^r  ap- 
pdlant's  third  pc^nt:  'That  in  this  proceed- 
ing damages  for  an  actual  appropriation  or 
taking  can  alone  be  recovered,  and  not  con- 
sequential damages;  and  as  plaintiffs  do  not 
aver  any  such  taking  or  appropriation  of 
their  property,  or  any  easement  thereon,  they 
cannot  recover.' " 

"(7)  The  court  below  erred  In  refusing  ap- 
pellant's fifth  point:  'If  the  court  should  re- 
fuse to  affirm  the  foregoing  points,  it  Is  re- 
quested to  Instruct  the  Jury  that  plaintiffs 


can  only,  in  this  proceeding,  recover  dam- 
ages caused  by  the  laying  or  construction  of 
the  pipe  line,  in  itself,  and  not  for  Injuries 
arising  from  the  future  use  thereof.' 

"(8)  The  court  below  erred  in  refusing  ap- 
pellant's sixth  point:  'Abutting  property 
owners  are  not  entitled  to  an  assessment  of 
damages  under  the  natural  gas  act  of  May 
29,  1885,  where  gas  pipes  are  laid  in  the 
public  street  under  legislative  and  municipal 
authority.' 

"(9)  The  coi*t  below  erred  in  refusing  ap- 
pellant's seventh  point:  -The  plaintiffs  have 
not  shown  any  taking  or  appropriation  by 
the  defendant  company  of  any  private  prop- 
erty of  the  plaintiffs,  or  of  any  easement 
thereon,  such  as  to  entitle  the  plaintUfs  to 
maintain  this  proceeding.'  •• 

"The  court  below  erred  in  charging  the 
Jury  as  follows:  'The  next  suggestion  is  the 
One  you  have  heard  discussed  through  the 
case  in  reference  to  the  use  of  the  pipe,  as 
distinguished  from  the  pipe  Itself.  The  de- 
fendant's counsel  contends  that  all  they  are 
responsible  for  is  the  damage  done  by  the 
laying  of  the  pipe  itself,  and  that  we  cannot 
consider  the  damages  arising  firom  its  use. 
This,  as  I  have  said,  is  not  the  law,  in  my 
Judgment.  But  what  is  the  use  tliat  you  are 
to  consider?  It  is  the  lawful  use  of  those 
pipes.  Of  course,  you  must  consider,  when 
a  construction  of  this  sort  is  made,  the  pur- 
pose for  wlilch  It  is  made,  and  you  have  a 
right  to  consider  that  it  is  to  be  used  for  gas, 
instead  of  water.  Any  legitimate  damage 
arising  from  that  you  have  a  right  to  consid- 
er, but  you  have  not  a  right  to  consider  any 
damages  that  might  possibly  arise  by  an  Im- 
proper or  negligent  use  of  the  pipe.  I  do 
not  know  whether  I  can  illustrate  that  to 
you  so  as  to  show  you  the  distinction.  Tou 
can  very  readily  see,  howeva:,  the  injustice 
that  would  be  done  to  imdertake  now  to  grfve 
damages  for  the  burning  of  a  house  here- 
after  which  might  be  erected  upon  that  prop- 
erty, by  some  improper  conduct  of  the  de- 
fendants, because,  if  that  occurs,  there  is  an 
action  which  the  party  who  suffers  the  loss 
may  have  by  reason  of  the  negligence  of  the 
defendants;  and  that  you  cannot  estimate 
now,  and  especially  in  view  of  the  fact  that 
the  property  is  not  built  upon  at  alL  You 
cannot  undertake  to  say  now  what  sort  of 
houses  will  be  built  there,— what  sort  of 
bouses  will  be  In  danger,— and  therefore  you 
would  be  perfectly  at  sea.  The  true  rule  Is 
this:  You  have  a  right  to  consider,  in  view 
of  the  property  as  it  now  lies,- unbuilt  upon 
and  unoccupied,— what  would  be  the  differ- 
ence in  the  value  of  that  property,  for  sell- 
ing purposes,  by  reason  of  the  anticipated 
danger  from  the  legitimate  and  lawful  use 
of  the  pipe  line  for  the  purpose  for  which  it 
was  designed,  and  that  is  aU  you  can  con- 
sider. How  much  that  wUl  be  is  for  you  to 
determine.  All  of  these  things  are  to  a  cer- 
tain extent  uncertain,  and  they  must  be  left 
to  the  good  sense  and  Judgment  of  the  Jury. 
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But  remember  that  all  these  considerations 
are  simply  as  to  the  present  selling  value  of 
the  property,  In  view  of  the  circumstances, 
and  nothing  more.  Therefore,  you  cannot 
undertolce  to  anticipate  the  damages  which 
may  arise  from  an  unlawful  use  of  the  prop- 
erty. Take  the  testimony  of  the  plaintiffs, 
on  one  side,  showing  the  property  was  dam- 
aged, and  take  the  testimony  of  the  defend- 
ants, showing,  on  the  other  hand,  that  it  was 
benefited,  and  apply  your  own  judgment  as 
to  whether  or  not  that  property  was  dam- 
aged by  the  laying  of  this  pipe  for  the  pur- 
poses for  which  it  was  Intended.  And  right 
here  I  may  say,  in  referoice  to  the  digging 
of  the  sidewalks,  the  same  rule  applies.  It 
must  be  the  proper,  legitimate,  and  lawful 
exercise  of  the  power;  and  therefore  you 
would  have  the  right  to  consider  what  In- 
Jury,  if  any,  was  done  by  the  digging  Into 
the  sidewalk,  the  Inconvenience  which  oc- 
curred during  the  time  of  its  construction  by 
digging  a  ditch,  and  leaving  th»  pipe  in  it, 
If  it  were  filled  up  properly.  If  they  failed 
to  fill  it  up  properly,  they  were  derelict  In 
thehr  duty,  but  that  is  not  an  element  of 
damage  In  a  proceeding  like  this.  Such  dam- 
age can  only  be  recovered  by  a  proper  ac- 
tion for  that  special  Injury,  and  therefore 
any  Injury  from  the  failure  to  relay  the  pave- 
ment as  it  was  originally  laid  ought  to  be  ex- 
cluded.' " 

S.  Schoyar,  Jr.,  and  W.  S.  MIUm',  for  ap- 
pellants. Geo.  O.  Wilson  and  F.  M.  Magee, 
for  appellee. 

WILLIAMS,  J.  The  People's  Natural  Gas 
Company  was  Incorporated  under  the  act  of 
1885  (P.  li.  29),  known  as  the  "Natural  Gas 
Act,"  for  the  purpose  of  supplying  natural 
gas  to  the  citizois  of  Pittsburgh  for  use  as 
fuel.  The  ciiy  had  given  Its  ];>ermIssion  to 
the  company  to  occupy  the  streets  with  Its 
mains  and  service  pipes,  and  had  imdertaken 
to  Impose  certain  modes  and  restrictions  up- 
on it,  In  the  manner  of  conducting  Its  busi- 
ness, that  have  since  been  held  to  be  unau- 
thorized by  law,  and  therefore  without  force 
or  effect  Pittsburgh's  Appeal,  115  Pa.  St 
4,  7  Atl.  7T8.  Pending  the  litigation  over 
this  subject  the  company  began  laying  Its 
mains  Into  the  city,  and  in  July,  1886,  entered 
upon  Forbes  street.  In  the  city,  for  that 
purpose.  The  appellees,  -who  are  the  owners 
of  lots  on  said  street  then  began  proceedings 
by  bill  In  equity  to  restrain  the  company 
from  laying  its  gas  main  under  the  sidewalk 
in  front  of  their  premises  on  Forbes  street 
Relief  was  asked  on  two  groimds:  First, 
because  the  ordinances  of  the  city  of  Pitts- 
burgh had  not  been  complied  with  by  the 
company;  second,  because  the  sid'ewalks 
along  ttie  sides  of  the  cartways  were  not 
within  the  meaning  of  the  act  of  1885,  and 
were  no  part  of  the  highways,  but  were 
private  property,  except  for  the  purposes  of 
passage  by  pedestrians.     A  preliminary  in- 


junction was  granted,  which  was  afterwards 
dissolved  on  condition  that  the  company 
should  execute  a  bond  to  indemnify  the 
plaintiffs  In  that  case  for  any  loss  they  might 
sustain  by  reason  of  the  laying  of  said 
main  under  the  sidewalk  in  front  of  their 
premises.  The  bond  was  given,  and  the  gas 
main  laid.  '  The  plaintiffs  then  made  appli- 
cation for  the  appointment  of  viewers  to 
appraise  the  damages  done  to  their  property 
by  the  laying  of  the  main  under  the  side- 
walk. Viewers  were  appointed,  and  an  ap- 
praisement of  the  damages  was  made  by 
'tbeiu,  which  was  appealed  from.  On  a 
trial  before  a  Jury  a  verdict  has  been  r&i- 
dered  against  the  company  .for  a  few  cents 
less  than  $5,500,  and  the  Judgment  entered 
thereon  is  now  before  us  for  review. 

The  first  question,  and  a  controlling  one, 
is  whether  the  proceedings  on  the  application 
toe  the  appointment  of  viewers  in  this  case 
can  be  sustained.  It  js  urged  that  this  Qnes- 
tiou  has  already  been  tmssed  upon  by  this 
court  In  a  per  curiam  opinion  (7  AtL  588), 
disposing  of  the  appeal  by  this  company 
from  the  decree  of  the  court  below  requir- 
ing a  bond  to  be  given,  as  a  condition  pnv 
cedent  to  the  dissolution  of  the  Injimctiou 
restraining  the  laying  of  the  gas  main  undei- 
the  sidewalk  In  front  of  the  premises  of 
the  plaintiffs.  It  is  probable  the  per  curiam 
was  written  imder  the  Impression  that  the 
property  affected  was  suburban.  The  ques- 
tion then  raised  was  over  the  power  of  the 
court  to  impose  the  condition.  While  it 
might  have  been  imnecessary,  it  could  not 
be  said  to  be  error,  to  require  the  giving  of 
the  bond,  since  the  plaintiffs  were  alleging 
that  they  had  suffered,  or  would  suffer,  di- 
rect injury,  in  the  disturbed  condition  of  a 
sidewalk  which  it  was  their  duty  to  keep  in 
repair,  and  a  consequential  Injury  to  their 
land  abutting  thereon.  For  whatever  damage 
the  company  might  do  In  the  laying  of  it.s 
gas  main,  it  was  liable,  and  the  chancellor 
had  the  power  to  require  security  to  be 
given  in  advance  for  the  payment  of  the 
amount,  when  properly  ascertained.  Be- 
yond the  question  raised  by  the  appeal,  and 
decided  by  this  court,  the  case  is  not  author- 
ity. Upon  that  question  Its  authority  is 
unquestioned.  We  are  in  a  position,  there- 
fore, to  enter  unembarrassed  upon  a  consid- 
eration of  the  subject  brought  to  our  at- 
tention by  the  first  assignment  of  error. 
The  act  of  1885  confers  the,  right  of  eminent 
domain  on  companies  formed  for  the  trans- 
portation of  natural  gas.  In  the  exercise  of 
this  right  they  may  enter  upon  private  prop- 
erty, or  upon  public  streets  or  highways.  If 
the  entry  is  upon  private  property,  the  com- 
pany must  try  "to  agree  with  the  owner  as 
to  the  damage  properly  payable  for  an  ease 
ment  in  his  or  her  property,  if  such  owner 
can  be  found  and  is  sui  Juris."  Failing  to 
agree  with  the  owner,  the  corporation  must 
tender  him  a  bond  to  secure  the  payment 
of  damages,  and.  If  this  is  refused,   must 
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apply  to  the  court  of  common  pleas  of  the 
proper  county  to  approve  the  aufflciency  of 
the  bond.  After  this  has  been  done,  viewers 
may  be  appointed  by  the  court  to  assess  the 
damages  proper  to  be  paid  to  the  property 
owner  "for  the  easement  appropriated  by  the 
company."  If  the  entry  Is  upon  a  public 
street  in  a  borough  or  city,  the  corporation 
must  first  procure  the  consent  of  the  munic- 
ipality, expressed  "by  ordinance  duly  passed 
and  approved."  So  long  as  the  gas  main 
follows  the  street,  the  entry  upon  and  occu- 
pation of  the  street  is  under  the  authority 
of  the  munldpality.  Whenever  it  leaves 
the  street,  and  enters  the  private  property 
of  an  individual,  then  the  duty  to  negotiate 
with  the  owner  arises,  since  entry  upon  and 
occupation  of  private  property  must  be  un- 
der authority  derived  from  the  owner. 
Forbes  street  was  a  dty  highway,  and  sub- 
ject, like  all  other  streets  in  a  city,  to  urt>an 
servitudes  for  the  benefit  of  the  public.  In 
land  taken  for  a  highway  In  the  country, 
the  easement  acquired  by  the  public  is  only 
for  the  purposes  of  a  way  over  the  surface. 
Fw  all  other  purposes  the  land  may  be 
occupied  by  the  owner,  so  long  as  the  public 
<>asement  is  not  dlsturlied.  We  acc(Mx]ln{^y 
held  in  Sterling's  Appeal,  111  Pa.  St  35, 
2  AO.  105,  that  1he  maintenance  of  a  pipe 
line  under  such  a  highway  imposed  an  ad- 
ditional servitude  upon  the  land.  It  may  be 
a  very  slight  one,  but  to  some  extent  it 
abridges  the  rights  of  the  landowner  in  the 
80iL  Our  Brother  Sterrett  said  In  that  case: 
"As  to  streets  and  alleys  In  cities  and  bor- 
oughs, there  are  reasons  why  a  dUferent 
rule,  to  some  extent,  should  prevail."  These 
reasons  are  obvious.  The  necessity  for  drain- 
age, for  a  water  supply,  for  gas  for  purposes 
of  lighting,  for  natural  or  fuel  gas  for  heat, 
for  subways  fcs:  telegraph  and  other  wires, 
and  for  other  urban  necessities  or  conven- 
iences, gives  to  the  municipality  a  control 
over  the  subsurface  that  the  township  has 
not  Property  in  a  city  is  no  less  sacred 
than  property  in  the  country.  The  title  of 
the  owner  is  neither  better  nor  worse  be- 
cause of  the  location  of  his  land.  But  its 
situation  may  subject  it  to  a  greater  serv- 
itude in  favor  of  the  public  In  a  large,  com- 
pactly built  city  than  would  be  imposed  upon 
it  In  the  open  country.  The  city  has  the 
right  to  use  the  streets  and  alleys,  to  what- 
ev»  depth  below  the  surface  it  may  be 
desirable  to  go,  for  sewers,  gas  and  water 
mains,  and  any  other  urban  uses.  In  taking 
the  streets  for  these  necessary  or  desirable 
purposes,  it  is  acting,  not  for  its  own  profit, 
but  for  the  public  good.  It  is  the  represent- 
ative of  the  inhabitants  of  the  city,  consid- 
ering their  health,  their  family  comfort,  and 
their  business  needs;  and  every  lot  owner 
shares  in  the  benefits  which  such  an  appro- 
priation of  the  streets  and  alleys  confers. 
If  the  city  abridges  his  control  over  the  soil 
in  and  under  the  streets,  It  comi>en8ates  him 
by  making  him  a  stiarer  in  the -public  ad- 


vantages that  result  from  proper  drainage, 
from  an  abundant  water  supply,  from  the 
general  distribution  of  gas,  and  the  like. 
The  disturbance  of  the  owner's  control  over 
the  subsurface  of  the  streets  is,  in  a  legal 
sense,  an  Invasion  of  his  rights,  but  it  is 
damnum  absque  Injuria.  He  has  no  right 
of  action  against  the  municipality  therefor. 
DlU.  Mun.  Corp.  H  601,  69»;  Ang.  Hlghw. 
K  25,  312:  EUiott,  Roads  &  S.  299;  Lockhart 
V.  Railway  Co.,  139  Pa.  St.  123,  21  Atl.  26; 
Sterling's  Appeal,  111  Pa.  St  35,  2  Atl.  105. 
The  use  of  the  surface  is  not  restricted  ko  the 
modes  of  travel  in  common  use  when  the  street 
is  opened,  but  such  improved  methods  of  travel 
as  the  public  Interest  requires  may  be  adopt- 
ed, with  the  consent  of  the  municipality. 
In  Rafferty  v.  Traction  Co.,  147  Pa.  St  579, 
23  AtL  884,  we  held  that  the  operation  of 
a  street  railway  on  a  public  street,  when 
authorized  by  law,  does  not  Impose  an  ad- 
ditional servitude  on  the  land,  whether  the 
railway  company  employs  horses  as  motive 
power,  or  a  cable,  or  electricity.  It  lis  a 
legitimate  use  of  the  surface  In  aid  of  the 
public  right  of  passage  over  the  streets. 
The  act  of  1885  declares  the  transportation 
and  supply  of  natural  gas  to  be  a  public 
use,  confers  upon  the  corporaticms  organized 
under  Its  provisions  the  right  of  eminent 
domain,  and  requires  them  to  furnish  natural 
gas  to  consumers  along  their  lines,  or  within 
the  districts  supplied  by  them,  respectively. 
The  appellant  was  organized  under  the  act 
of  1885.  It  came  to  the  city  of  Pittsburgh 
prx^Mcdng  to  furnish  its  citizens  with  natural 
gasasafneL  The  city  was  then  to  Judge  wheth- 
er such  fuel  was  desirable,  and  whether  Its 
introducticMi  would  be  a  convenience  to  its 
citizens  so  great  as  to  Justify  the  occupancy 
of  the  public  streets  by  Its  mains  and  serv- 
ice pipes.  This  question  was  decided  In 
favor  of  the  company,  and  permission  was 
given  to  use  the  streets  of  the  city  as  a 
means  of  reaching  customers.  Under  this 
permission,  It  might  lawfully  enter  upon  the 
streets,  as  we  have  already  seen,  to  lay  its 
pipes,  without  liability  to  lot  owners  there- 
for. 

But  it  is  contended  that  the  sidewalks  are 
not  a  part  of  the  street  and  that  In  laying 
its  pipes  under  the  sidewalk,  the  gas  com- 
pany has  entered  private  pr(H>erty  by  virtue 
of  its  power  of  eminent  domain,  and  must 
treat  with  the  owner  f<M-  the  damages  it  may 
have  done.  This  contention  cannot  be  sus- 
tained. The  act  of  1847  gives  to  cities  the 
power  "to  cause  to  be  graded,  paved  or 
macadamized  any  public  street  lane  or  alley 
(V  parts  thereof  which  Is  now  or  may  here- 
after be  laid  out  and  opened  In  any  of  the 
said  dtles  *  *  *  and  to  regulate  grade 
i  pave  and  repave,  curb  and  recurb,  the  said 
footways  or  sidewalks,"  and  to  make  regu- 
lations concerning  the  deposit  of  lumber, 
building  material,  or  other  articles  "on  any 
of  the  said  footways,  sidewalks  or  other  por- 
tions  of   the   said   streets    or   alleys."    The 


Digitized  by  VjOOQIC 


962 


ATLANTIC  BEPOBTEB,  Vol.  28. 


(Pa. 


street  includes  the  whole  of  the  land  laid  out 
for  public  UBe  as  a  highway.  The  city  deter- 
mines how  much  of  it  shall  be  devoted  to  a 
cartway,  and  how  much  to  a  footway,  and 
regulates  the  grading  and  paving  of  both. 
The  separation  of  one  fi-om  the  other  by  a 
line  of  curbing  is  for  the  security  of  that 
part  of  the  public  that  passes  along  the 
streets  on  foot,  and  for  no  othrn-  pur^rase. 
The  mimicipality  has  the  same  control  over 
the  sidewalks  that  It  has  over  the  caiTlage 
ways.  Livingston  v.  Wolf,  130  Pa.  St  533, 
20  AtL  651.  The  learned  Judge  of  the  court 
b^ow  took  the  same  view  of  this  Question, 
and  affirmed  the  defendant's  first  point, 
which  asked  an  instructicm  that  the  "defend- 
ants hare  the  same  right  in  the  sidewalks  as 
they  would  have  in  that  portion  of  the  street 
lying  between  the  curbstones."  The  situa- 
tion of  the  def^idant  under  this  ruling  was 
precisely  the  same  as  it  would  have  been 
had  the  gas  main  beeo.  laid  under  the  cart- 
way. 

The  defendant's  second  point  asked  the 
court  to  say  that  the  lot  owners  on  Forbes 
street  had  no  rights  In  the  street  except  such 
as  were  subsefvleat  to  the  public  use,  under 
the  direction  or  sanction  of  ^the  city,  and 
that  as  the  defendant's  gas  main  was  laid 
for  a  public  use,  under  the  authority  of  the 
act  of  1885,  and  with  the  consent  of  the 
municipal  govemm«it,  the  lot  owners  along 
Forbes  street  were  not  entitled  to  recover 
damages  for  the  use  of  the  street  This 
point  the  learned  Judge  refused.  The  logical 
result  of  this  ruling  is  to  put  the  rights  of 
the  lot  owner  in  the  street  in  front  of  his 
premises  above  the  rights  of  the  public  rep- 
resented by  the  municipality.  In  other 
words,  it  puts  the  urban  servitudes  in  a  sub- 
servient position,  and  makes  the  Imposition 
of  each  of  them  upon  a  city  street  an  addi- 
tional servitude  upon  the  land  of  the  ad- 
joining lot  owner,  for  which  he  has  a  right 
of  action.  This  is  not  the  law  in  this  state, 
as  is  shovm  by  the  authorities  already  cited. 
As  applicable  to  a  country  highway,  it  would 
be  quite  right,  for  under  the  general  road 
laws  the  public  easement  in  such  a  highway 
is  for  passage  over  the  surface  only.  Land 
taken  for  a  street  in  a  dty  is  subjected  to  a 
very  different  easement  because  of  the  sani- 
tary and  business  needs  of  a  city;  and  the 
extent  o<f  the  easement  depends  upon  the 
municipal  Judgment  as  to  the  extent  of  oc- 
cupancy necessary  to  subserve  the  health, 
the  comfort,  and  convenience  of  the  citizenB. 
Elevated  structures  that  interfere  with  the 
passage  of  light  and  air  stand  on  different 
ground.  Jones  v.  Railroad  Co.,  151  Fa.  St 
30,  25  Atl.  134.  In  this  case  no  entry  was 
made  upon  the  close  of  the  plaintiffs.  The 
pipe  is  buried  in  the  street  at  a  depth  of 
four  feet  under  the  surface.  Access  to  the 
plaintiff's  property  has  not  been  affected. 
There  is  no  physical  change  made  in  it,  or  in 
the  street  on  which  It  front&  If  the  lots  are 
affected  In  value,  it  Is  as  a  consequence  of 


the  proximity  of  the  gas  line,  and  not  be> 
cause  of  anything  done  to  or  upon  them. 
Their  remedy,  imder  such  circumstances,  is  by 
action,  or  upon  the  bond  given  to  secure 
them  against  loss  by  reason  of  the  disaotn- 
tion  of  the  injunction.  It  is  not  by  the  ^- 
t>ointment  of  viewers,  and  the  proceeding 
provided  by  the  act  of  1SS5  for  the  assess- 
ment of  damages  done  by  an  entry  upon 
private  property  under  the  right  of  eminent 
domain.  The  1st  assignment  of  error  is  sus- 
tained; also,  the  4th,  5th,  7th,  Stb,  and  9th 
assignments.  The  Judgment  is  reversed,  and 
the  order  appointing  viewers  is  set  aside. 


(ICO  Pa.  St  M*: 

SOHNATZ  et  at  r.  PHILADELPHIA  A  B. 

R.  GO. 

(Suprone  Court  of  Pennsylvania.    April  2, 

1804.) 

AonoK  VOB  Death  bt  Wrokofui,  Act— Who 
MAT  Uaimtaim. 

1.  Under  Act  April  4,  1868,  providing  that 
in  case  of  death,  for  which  a  common  carriet 
is  responsible,  no  damages  are  recoreiable,  oth- 
er than  the  pecuniary  loss  to  those  entitled  to 
lecover,  and  Act  April  26,  1855,  providing  that 
children  of  the  person  thus  kiliea  may  recover, 
an  unmarried  daughter,  who  spent  three  months 
each  year  with  her  mother,  without  cost  and 
who  nequently  received  presents  of  money  and 
clothing  from  her,  conid  maintain  an  action 
against  a  carrier  for  the  wrongful  death  of  her 
mother. 

2.  A  married  danghter  of  decedent  conld 
also  maintain  such  action,  it  appearing  that 
she  was  an  invalid,  and  spent  several  months 
each  year  with  decedent  for  her  health,  and 
that  decedent  often  visited  her  when  she  wa.« 
sick,  to  nurse  her  and  perform  her  household 
d.utie8;  decedent  making  no  cha»<e  for  board 
or  for  services  in  such  cases.  Williams  and 
Mitchell,  J  J.,  dissenting. 

3.  Decedent's  other  married  danghter  conld 
alio  maintain  snch  action,  it  appearing  that  for 
16  years  decedent  had  sent  her,  each  year,  vege- 
tables, without  charge,  and  had  nursed  her 
when  ill,  and  done  sewing  for  her.  William* 
and  Bfitchell,  JJ.,  dissenting. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Francis  Schnatz  and  others 
against  the  Philadelphia  &  Reading  Railroad 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.     Affirmed. 

Gavin  W.  Hart,  for  appellant  John  Walk- 
er Shortledge,  for  appellees. 

DBAN,  J.  Ellen  Devlne.  the  mother  of 
Mary  Schnats,  Maggie  Krlse,  and  Bllen  De- 
vlne (In  whose  right,  as  daughters,  this  suit 
is  brought),  on  the  24th  of  October.  1892, 
while  being  carried  as  a  passenger,  was  killed 
on  defendant's  road.  In  a  collision  near  Flat 
Rock  tunnel.  The  action  is  for  damages  for 
the  pecuniary  loss  sustained  by  the  daughters 
because  of  the  death  of  their  mother  through 
defendant's  negligence.  There  having  been 
a  ves'dict  and  judgment  for  plaintiffs,  defend- 
ant takes  this  appeal.  The  assignments  of 
error,  both  to  the  charge  of  the  court  and  the 
rulings  uu  plaintiffs'  offers  of  eviden<»,  all  go 


Digitized  by 


Google 


ra.) 


SOHNATZ  9.  PHILADELPHIA  &  B.  A.  CO. 


953 


to  a  denial  of  any  right  In  plalntlffa  to  main- 
tain this  suit. 

The  motho',  for  80  years,  had  lived  at 
Phoenix  ParK,  In  Schuylkill  county,  where 
she  owned  a  small  property,  consisting  of  a 
bouse  and  four  acres  of  ground.  At  her 
death  she  was  59  years  old,  and  In  good 
health.  All  three  daughters  had  loft  home, 
and  for  some  years  had  resided  in  Phila- 
delphia. The  two  married  ones,  Mrs. 
Schnatz  and  Mrs.  Krlse,  llyed  with  their 
husbands.  Ellen,  who  was  single,  worked  at 
wages  from  $4  to  $6  per  week,  and  lived 
alone.  There  was  testimony  tending  to  show 
that  she  generally  went  to  b&e  mother's  home, 
about  three  months,  during  the  summer,  and 
while  there  paid  no  board;  that  her  mother 
at  times  gave  her  money  when  she  needed  it, 
—once,  as  much  as  $20,— and  sometimes  cloth- 
ing. As  to  Mrs.  Krlse,  there  was  evidence 
that  for  some  years  she  had  suffered  from  a 
pulmonary  disease,  and  bad  each  summer 
gone  to  the  mother,  whose  home  was  In  a 
mountainous  region,  for  the  benefit  of  her 
health,  and  remained  there  for  two  or  three 
months:  that  at  times,  in  the  winter,  when 
ill,  her  mother  hod  come  to  Philadelphia,  and 
stayed  with  her,  doing  such  household  work 
as  was  required  for  her  sick  daughter;  fur- 
ther, that  she  charged  nothing  for  boarding 
this  daughter  at  Phoenix  Park,  or  for  the 
service  rendered  her  In  Philadelphia.  As  to 
Mrs.  Schnafz,  there  was  testimony  tending  to 
show  that,  for  16  years  before  her  death,  the 
moth«',  in  antamn  and  spring,  had  given  her 
potatoes  for  consumption  in  the  house,  and 
had  nursed  her  at  times  during  illness,  and 
had  made  no  charge  for  either.  There  was 
also  testimony  showing  that  both  Ellen  and 
Mrs.  Krlse  were  Improved  in  health  by  their 
summer  residence  with  their  mother.  On  the 
other  hand,  it  appeared  very  clearly  that  the 
actual  re^dence  of  all  three  daughters  was 
in  Philadelphia.  They  were  not  members  of 
the  mother's  family  In  Schuylkill  county. 
Their  homes.  In  the  sense  of  domicile  or  place 
of  abode,  were  In  Philadelphia. 

The  main  question  Is,  the  right  of  action 
being  exclusively  statutory,  are  the  plaintiffs 
within  the  provisions  of  the  statute?  Sec- 
tion 2,  Act  April  4,  186S,'says:  "In  all  ac- 
tions now  or  hereafter  instituted  against 
common  caniers,  or  corporations  owning  or 
operating  or  using  a  railroad  as  a  public 
highway  whereon  steam  or  other  motive 
power  is  used,  to  recover  for  loss  and  dam- 
ages sustained,  and  arising  eltho'  from  per- 
sonal injuries  or  loss  of  life,  and  for  which 
by  law,  such  carrier  or  corporation  could  be 
held  responsible,  only  such  compensation  for 
loss  and  damage  shall  be  recovered  as  the 
evidence  shall  clearly  prove  to  have  been 
pecuniarily  suffered  or  sustained."  The 
positive  terms  of  this  act  eliminated  all  evi- 
dence of  damage  in  cases  of  death,  other 
than  a  loss  of  money  to  those  entitled  to  re* 
cover.  If  these  plaintiffs  have  lost  money 
by  the  death  of  their  mother,  then  the  ex- 


press terms  of  the  first  section  of  the  act  of 
April  26,  1855,  give  them  a  right  to  recov- 
ery from  this  defendant  That  act  says: 
"The  persons  entitled  to  recover  damages 
for  any  injury  causing  death,  shall  be  the 
hnsband,  widow,  children,  or  parents  of  the 
deceased,  and  no  other  relative."  The  act 
itself  makes  no  distinction  between  children 
over  age  and  those  under,  between  those 
married  or  single,  between  those  having 
homes  and  families  of  their  own  and  those 
still  members  of  the  parents'  household. 
Such  distinctions  may  have  significance  in 
determining  the  amount  of  damage  pecun- 
iarily suffered,  as  limited  by  the  act  of 
1868,  but  they  do  not  affect  the  statutory 
right  on  the  part  of  children  to  a  standing 
in  court  as  claimants  or  suitors.  Having 
shown  the  '^cistence  of  the  parental  rela- 
tion,—that  the  deceased  was  their  mother,— 
then  the  plaintifrs  had  a  right  to  submit 
proof  of  what  they  had  lost  in  money  by  her 
death,  Just  as  the  parents,  in  Railroad  Co. 
T.  Adams,  65  Pa.  St  499,  had  the  right  to 
prove  that  although  their  deceased  son  was 
over  age,  he  had  continned  to  contribute  to 
their  support  had  given  them  his  bounty 
money,  and  had  declared  he  would  continue 
to  support  them  while  they  lived.  True,  in 
that  case  the  son  still  continued  to  live  with 
the  parents;  but  the  case  is  not  decided  on 
that  fact  alone,  but  is  put  on  that  and  other 
facts  in  evidence,  as  furnishing  a  probable 
ground  for  expectation  of  fntive  support 
And  the  court  there  cites  with  approval  Dal- 
ton  V.  Railway  Co.,  93  B.  C.  L.  296  (decided 
under  9  <b  10  Vict  c.  93),  which,  almost  In 
the  same  words  as  our  statute,  provides 
"that  every  such  action  shall  be  for  the  bene- 
fit of  the  wife,  husband,  parent  and  child." 
In  the  English  case  the  deceased  son  was 
twenty-eight  years  of  age,  unmarried,  but 
living  away  from  his  parents.  It  appeared 
that  for  seven  or  eight  years  he  had  visited 
them  often,  and  at  times  had  taken  them 
presents  of  provisions,  and  had  given  them 
isome  money,  amounting  In  all  to  about  £20  a 
year.  It  was  held  that,  although  the  actual 
family  relation  had  been  severed,  yet  In  view 
of  the  parental  relation,  and  the  conduct  of 
the  deceased,  which  was  prompted  by  no 
legal  duty,  but  resulted  wholly  from  filial 
affection,  the  Jury  had  a  right  to  consider 
what  reasonable  pecuniary  expectation  in 
the  parents  had  been  disappointed,  and  the 
actual  pecuniary  damage  sustained.  Justice 
Thompson,  delivering  the  opinion  of  this 
court  says,  the  English  statute  being  so 
nearly  the  same  as  ours,  this  Is  a  precedent 
which  may  be  safely  followed,  and  con- 
cludes "that  if  there  be  a  reasonable  ex- 
pectation of  pecuniary  advantagre,'  the  de- 
struction of  such  expectation  by  negligence 
occasioning  the  death  of  the  party  from 
whom  it  arose  will  sustain  the  action."  All 
of  the  adjudicated  cases  in  this  state  either 
proceed  upon,  or  are  reconcilable  with,  that 
principle.     In  Iron  Co.  v.  Rupp,  100  Pa.  St. 
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95,  the  rule  is  repeated,  and  an  Illustration 
is  given  of  a  case  wliere  there  can  be  no  re- 
covery: "If  the  child  was  free,  by  age  or 
emancipation,  and  living  apart  from  his  par- 
ents, and  in  no  way  contributed  to  their 
support,  they  could  not  maintain  an  action, 
for  they  suffered  no  pecuniary  loss."  It  may 
be  assumed,  then,  that  the  mere  existence  of 
the  parental  relation,  while  it  would  ^ve  the 
children  a  standing  in  coyrt  as  parties,  with- 
out more,  would  not  sustain  this  Judgment; 
but,  if  there  was  evidence  from  which  the 
Jury  could  find  a  reasonable  expectation  of 
pecuniary  advantage  from  the  continued  life 
of  the  mother,  they  might  assess  as  dam- 
ages the  actual  money  loss  of  the  children. 

To  show  the  pecuniary  loss  they  bad  sus- 
tained by  her  death,  plaintiffs  offered  evi- 
d'ence  as  to  what  pecuniary  benefit  they  had 
derived  from  her  life.  This  mother  was  not 
wealthy,  but  she  appears  to  have  been 
thrifty.  She  cultivated  h^  four  acres  of 
ground,  and  kept  a  small  store.  The  single 
daughter  and  sicl^  dauj^ter  testified  that  tor 
years,  with  almost  unbroken  regularity,  they 
had  spent  the  summer  with  her,  for  which 
she  made  no  charge.  This  was  an  annual 
contribution  of  Just  what  it  was  worth  in 
money  for  the  benefit  and  comfort  of  these 
daughters.  As  they  had  for  years  received 
it,  they  had  a  reasonable  expectation  of  re- 
ceiving it  as  long  as  the  life  and  ability  of 
the  mother  lasted.  By  her  death,  they  lost 
It  Why  could  not  the  Jury,  from  the  evi- 
dence, estimate  what  they  had  lost  in 
money?  True,  it  was  only  about  one-fojurth 
of  the  yearly  boarding  of  the  two  dau^ters, 
but  it  was  as  capable  of  computation  as  any 
of  the  elements  of  damages  admissible  la 
this  class  of  cases.  So  as  to  the  money  and 
clothing  contributed  from  time  to  time. 
These  were  capable  of  a  valuation  as  cer- 
tain as  the  tea  and  sugar  contributed  by 
Dalton  to  his  parents  when  he  visited  them, 
as  stated  in  the  leading  case  already  cited. 
As  to  Mrs.  Schnatz,  she  testified  that  reg- 
ularly, for  16  years,  in  fall  and  spring,  her 
mother  sent  her  the  potatoes  used  in  her 
house,  for  which  she  paid  nothing;  that  she 
was  nursed  by  her,  at  times,  in  illness;  did 
sewing  for  her,  and  performed  like  services. 
Hie  Jury  might  find  from  such  evidence  a 
reasonable  expectation  of  future  benefits  of 
like  value  and  character,  and  thereby  ap- 
proximate a  money  loss.  Of  course,  all 
these  benefits  were  gifts,  as  distinguished 
from  payments  made  or  services  rendered 
because  of  a  legal  obligation;  and  perhaps  It 
Jars  somewhat  rudely  on  sentiment  to  affix  a 
value  In  dollars,  after  the  mother's  death,  to 
gifts  prompted  solely  by  maternal  love.  But 
these  statutes  were  not  enacted  to  nurture 
sentiment  They  are  essentially  sordid,  and 
must  be  so  construed.  They  were  passed  to 
compensate,  in  dollars,  those  who  had  lost 
by  death  those  pecuniary  benefits  which 
have  their  origin  in  the  purest  sentiment 
The  learned  counsel  tor  appellant  la  clearly 


right  when  he  argues  that  occasional  gifts 
made  or  services  rendered  by  a  parent  to 
the  daughters,  who  had  long  before  her 
death  left  her  home,  and  established  homes 
of  their  own,  are  not  sufilcient  proof  on 
which  to  found  a  pecuniary  loss.  The 
trouble  here,  however,  is  with  this  evidence, 
which  went  much  further  than  occasional 
gifts  and  services.  It  tended  to  show  a 
persistent  regularity  of  contributioii  t<« 
many  years,— so  regular  and  unvarying-  as 
to  Justify  a  reasonable  expectation  of  con- 
tinuance. Nor  were  these  gifts  and  serv- 
ices, in  view  of  the  ability  of  the  motb«r, 
and  the  necessities  of  the  children,  of  trifling 
value.  They  must  have  very  appredaUy 
contributed  to  the  comfort  and  bealtb  of 
those  who  were  favored  by  them. 

Appellant's  whole  fourteen  asslgmnentB  of 
error  embrace,  in  substance,  but  three  com- 
plaints: (1)  That  no  such  relation  as  in- 
tended by  the  statute  existed  betweea  the 
mother  and  these  plaintiffs;  (2)  that  tli^e 
was  no  actual  contribution  towards  the  sap- 
port  and  maintenance  of  the  children  by  the 
mother;  (3)  that  the  evidence,  showed  only 
occasional  gifts  and  favors,  and  therefore 
there  could  be  no  reasonable  expectation  on 
part  of  the  children  of  pecuniary  advantage. 
What  we  have  said  disposes  of  them  all,  and 
the  Judgment  is  affirmed. 

WILLIAMS,  3.  I  dissent  from  this  jndg- 
ment  I  do  not  think  Francis  Schnatz  or 
Maggie  Krise  entitled  to  recover. 

MITCHELL,  J.,  concurs  in  this  dissent. 


OM  Fa.  St.  em 

OITT  OP   PHniADET^PHIA  v.    MASONIC 
HOME  OF  PENNSYLVANIA. 

(Supr^ne  Court  of  Pennsylvania.    April  2, 
1894.) 

TAXATIOK— EXEHFTIOSS  —  PCBBLT  PCBUO  CBAK- 
ITT. 

'  1.  A  "Masonic  Home,"  whidi,  by  means  of 
voluntary  contributions,  without  charge  to  the 
beneficiary,  pn^t  to  itself,  or  pay  to  its  ch- 
eers, houses  and  maintains  indigent  afflicted, 
and  aged  persons,  unable  to  support  themselves, 
is  not  an  "institution  of  purely  public  charityj" 
exempt  from  taxation  by  Const,  1874,  art  9. 
S  1,  since  its  benefits  are  limited  to  Fre^nasoos. 
2.  Act  May  6,  1871,  exempting  from  taxa- 
tion the  property  of  "the  Masonic  Home  of 
Pennsylvania,"  was  repealed  by  the  genial  act 
of  May  14,  1874. 

Williams  and  Green,  JX,  dissenting. 

Appeal  from  court  of  common  pleas.  Phila- 
delphia county. 

Appeal  by  the  Masonic  Home  of  Pennsyl- 
vania from  assessment  of  taxes  for  the  years 
1886  and  1888  by  the  board  of  revision  of 
taxes  of  the  city  of  Philadelphia.  Assess- 
ment revei-sed.-  The  city  appeals.    Reversed. 

Isaac  H.  Shields,  James  Alcorn,  ajtd  Chas. 
F.  Warwick,  f<Hr  appellant  Robert  H.  Blndc- 
ley,  twr  appellee. 
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DEAN,  3.  There  is  nothing  of  doubt  In 
this  case  except  the  question  as  to  whether 
the  appellee  is  an  "Institution  of  purely  pub- 
lic charity,"  within  the  meaning  of  section 
1,  art  9,  of  the  constitution  of  1874.  If 
it  be  not,  nothing  in  its  diarter  or  the  stat- 
utes can  avail  to  exempt  it  from  liability  to 
taxation.  The  contention  turns  on  the  con- 
stitutional meaning  of  the  words  "purely  pub- 
lic charity."  "Words  in  a  constitution,  that 
do  not  of  themselves  denote  that  they  are 
used  in  a  technical  sense,  are  to  have  their 
plain,  proper,  natural,  and  obvious  meaning." 
Navigation  Co.  v.  Coons,  6  Watts  &  S.  114, 
The  legal  definition  of  the  word  "charity" 
lias  been  the  subject  of  much  discussion  in 
the  courts,  especially  in  those  of  England, 
but  its  meaning  here,  discarding  all  technical 
sense,  is  "a  gift  to  promote  the  welfare  of 
others."  The  appellee  dearly  is  a  charity. 
It  provides  for  and  maintains  in  the  "Masonic 
Home"  indigent,  afflicted,  and  aged  Freema- 
sons. This,  too,  from  voluntary  contribu- 
tions, without  charge  to  the  beneficiaries,  and 
with  no  profit  either  to  the  corporation  or  to 
its  officers.  Not  one  of  the  corporate  officers 
receives  a  cent  of  compensation  for  adminis- 
tering its  affairs.  Such  unselfishness  excites 
the  admiration  and  approval  of  all  friends  of 
humanity.  Gen.  Wagner,  president  of  the 
home,  testifies:  "The  number  of  inmates  at 
present  is  thirty.  Their  average  age  is  72 
years.  All  are  decrepit  If  they  could  sup- 
port themselves,  they  would  not  be  admitted. 
The  money  to  support  them  is  contributed  by 
different  Masonic  lodges,  individuals,  Masons, 
men  and  women.  The  receipts  are  always 
less  than  the  expenses,  and  a  deficit  has  to  be 
made  up  at  the  end  of  each  year.  No  one  is 
benefited  except  the  inmates.  They  are  fed, 
clothed,  and  lodged  during  life,  and  burled 
at  death,  at  the  expense  of  the  home."  Of 
course,  tf  this  be  not  purely  charity,  nothing 
Is.  But  is  it  a  public  charity?  The  word 
"public"  relates  to  or  affects  the  whole  people 
of  a  nation  or  state.  €ren.  Wagner  further 
testifies:  "The  home  is  open  only  to  those 
who  are  Masons.  A  man,  to  be  admitted, 
must  be  a  Mason."  When  the  eligibility  of 
those  admitted  is  thus  determined.  It  seems  to 
'  us  the  institution  is  withdrawn  from  public, 
and  put  in  the  class  of  private,  charities.  A 
charity  may  restrict  its  admissions  to  a  class 
of  humanity,  and  still  be  public.  It  may  be 
for  the  blind,  the  mute,  those  suffering  under 
special  diseases;  for  the  aged,  for  infants, 
for  women,  for  m&a,  for  different  callings  or 
trades  by  which  humanity  earns  its  bread; 
and,  as  long  as  the  classification  Is  deter- 
mined by  some  distinction  which  Involuntari- 
ly affects  or  may  affect  any  of  the  whole 
people,  although  only  a  smaU  number  may  be 
directly  benefited,  it  is  public.  But  when  the 
right  to  admission  depends  on  the  fact  of  vol- 
untary association  with  some  particular  so- 
ciety, thru  a  dlsttoctlon  is  made  which  con- 
cerns not  the  public  at  large.  The  public 
Is  Interested  ia  the  relief  of  its  members,  be- 


cause they  are  men,  women,  and  children,  not 
because  they  are  Masons.  A  home  without 
charge,  exclusively  for  Presbyterians,  Episco- 
palians, Catholics,  or  Methodists,  would  not 
be  a  public  charity.  But  then  to  exclude 
every  other  idea  of  public,  as  distinguished 
from  private,  the  word  "purely"  is  prefixed 
by  the  constitution.  This  is  to  intensify  the 
word  "public,"  not  "charity."  It  must  be 
purely  public;  that  is,  there  must  be  no  ad- 
mixture of  any  qualification  for  admission, 
heterogeneous,  and  not  solely  relating  to  the 
public.  That  the  appellee  is  wholly  without 
profit  or  gain  only  shows  that  it  is  purely  a 
charity,  and  not  that  it  is  a  purely  public 
charity.  Nor  does  the  argument  that  to  the 
extent  It  benefits  Masons  it  necessarily  re- 
lieves the  public  burden,  affect  the  question. 
There  Is  no  public  burden  for  the  relief  of 
aged  and  indigent  Masons.  There  is  the  pub- 
lic burden  of  caring  for  and  relieving  aged 
and  indigent  men,  whether  they  be  Masons 
or  anti-Masons;  but  age  and  indigence  con- 
cern the  public  no  further  than  the  fact  of 
them;  it  maizes  no  Inquiry  into  the  social  re- 
lations of  the  subjects  of  them.  Burd  Or- 
phan Asylum  v.  School  Dlst,  90  Pa.  St  21, 
is  cited  as  sustaining  a  different  view.  The 
test  there,  as  to  whether  the  defendant  was 
a  purely  public  charity,  was  whether  there 
was  any  gainer  profit  to  any  class  of  persons 
or  coiporations  who  could  assert  a  right  to 
be  beneficiaries.  As  there  was  not  and  as 
the  administrators  of  the  charity  could,  In 
their  discretion,  select  those  who  should  be 
the  recipients  of  the  benefits,  giving  only  a 
preference,  the  court  held  it  to  be  a  purely 
public  charity.  While  concurring  in  the  judg- 
ment in  that  case,  because  the  facts  showed 
it  was  administered  as  a  purely  public  chari- 
ty, I  do  not  concur  In  the  reason  given  for 
distinguishing  a  quasi  public  from  a  purely 
public  charity.  I  would  put  the  distinction 
on  firmer,  as  well  as  on  what  seems  to  me 
more  clearly  defined,  ground:  Is  any  mem- 
ber of  humanity— that  greater  public  of  whom 
the  commonwealth  is  constructively  the  par- 
ent or  trustee— -excluded  because  he  has  not 
a  particular  relation  to  some  society,  church, 
or  other  organization,  which  relation  is  de- 
pendent on  his  wholly  voluntary  act?  If  so, 
if  he  be  excluded  in  fact  because  he  Is  not 
a  Presbyterian,  Freemason,  or  a  member  of 
some  one  of  the  innumerable  religious,  social, 
or  lieneficial  organizations  of  the  common- 
wealth, th«i,  however  pure  may  be  the  chari- 
ty, however  commendable  its  purpose,  it  Is 
not  "pmrely  public,"  and  its  property  must 
under  the  constitution,  be  taxed;  not  because 
this  court  says  so,  but  because  the  people 
have  said  so  in  their  fundamental  law.  Here, 
while  the  charter  and  by-laws  of  the  institu- 
tion do  not  show  that  it  is  not  "purely  pub- 
lic," the  undisputed  facts  as  to  the  adminis- 
tration of  the  charity  show  that  none  were 
admitted  except  Freemasons;  of  course  ex- 
cluding all  other  aged  and  Indigent  men,  be- 
cause they  had  not  chosen  to  become  mem- 
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bers  of  a  partlcnlar  society.  This  made  ad- 
mission depend  on  an  artificial  badge  of  dis- 
tinction, and  not  on  one  incident  to  humani- 
ty, and  therefore  It  is  not  "purely  public." 
If  this  be  purely  public,  then  what  is  not 
purely  public?  This  is  not  a  question  to  be 
decided  on  Bentiment  If  it  were,  our  incli- 
nations -would  prompt  to  a  dlBerent  conclu- 
sion. But  there  Is  not  much  sentiment  in  the 
constitution.  It  Is  a  barrier  erected  by  the 
whole  people  against  encroachments  on  the 
rights  of  the  people  as  a  whole.  They  have 
forbidden  an  annual  appropriation  of  their 
money  in  a  sum  equal  to  the  amount  of  taxes 
here  imposed,  for  the  benefit  of  a  favored 
few.  The  duty  of  a  court,  when  called  upon 
to  decide  such  a  quiestion,  is  so  plain,  that  "he 
who  runs  may  read."  As  to  the  argument 
that  the  act  of  1871  exempted  the  home  from 
taxation,  the  act  of  1874,  when  read  in  con- 
nection with  the  constitution  of  18T4,  repealed 
all  such  exemptions  enacted  after  the  consti- 
tutional amendment  of  1857.  It  is  so  decided 
in  Wagner  Free  Institute  v.  City  of  Phila- 
delphia, 132  Pa.  St  612,  19  Atl.  297,  and  City 
of  Philadelphia  v.  Pennsylvania  Hospital,  134 
Pa.  St  171,  19  XtL  490.  The  Judgment  Is 
reversed  at  costs  of  appellee,  and  a  new  trial 
l8  awarded. 

WILLIAMS,  J.  (dlasentlrig).  ^  This  appeal 
depends  on  a  definition.  Its  decision  will  af- 
fect many  of  the  noblest  charities  in  the 
state.  The  words  requiring  definition  are  the 
words  "purely  public,"  as  used  In  section  1, 
art  9,  of  the  constitution  of  Pennsylvania. 
The  paragraph  in  which  the  words  occur  is 
as  foUows:  "But  the  general  assembly  may, 
by  general  laws  exempt  from  taxation  pub- 
lic property  used  for  public  purposes,  actual 
places  of  religious  worship,  places  of  burial 
not  used  or  held  for  private  or  corporate 
{HTofit,  and  institutions  of  purely  public  char- 
ity." A  majority  of  this  court  holds  that  the 
defendant  the  Masonic  Home,  is  not  an  in- 
stitution of  pxirely  public  charity,  and  for 
that  reason  is  subject  to  taxation  like  all 
other  propo^  held  by  private  persons  or 
organizations  for  private  purposes.  The  cor- 
rectness of  this  decision  depends  on  the  re- 
sult of  two  preliminary  inquiries:  first 
What  Is  the  meaning  of  the  words  "purely 
public,"  as  used  In  the  constitution?  Sec- 
ond. What  Is  the  character  of  the  Masonic 
Home,  and  its  work?  In  reply  to  the  first 
of  these  questions  it  should  be  noticed  that 
the  legislature  has  undertaken  an  interpreta-; 
tlon  of  the  constitutional  provision,  and  of 
these  particular  words,  by  a  law  passed  at 
the  same  session  at  which  the  adoption  of 
the  constitution  was  formally  declared.  The 
law  was  passed  for  the  express  purpose  of 
giving  effect  to  the  constitutional  provision 
authorizing  tlie  exemption  of  certain  property 
from  taxation,  and  to  guide  the  taxing  offl- 
c&ea  of  the  state  in  determining  what  prop- 
erty was  entitled  to  the  exemption  author- 
ized by  the  constitation.    This  purpose  made 


it  necessary  to  consider  and  determine  the 
exact  extent  of  the  limits  within  which  the 
exercise  of  legislative  power  was  permlssiblt? 
under  section  1,  art  '9;    and  to  define  ac- 
curately each  class  of  property  to  which  the 
privilege  of  exemption  was  extended  by  it. 
Our  present  concern  is  with  the  fourth  (dass, 
viz.:    "Institutions  of  purely  public  chai-ity." 
The  act  of  1874  Interpreted  these  words,  and 
enumerated    the    Institutions    embraced    by 
them,  so  as  to  Include  "all  hospitals,  uni- 
versities, colleges,  seminaries,  academies,  and 
Institutions  of  learning,  benevolence  or  char- 
ity,   •    •   ♦    founded,    endowed   and    main- 
tained by  public  or  private  charity."     This 
definition  Is  broad  enough  to  include  the  Ma- 
sonic Home,  and  all  similar  Institutions  of 
charl^;  and,  unless  the  constitutionality  of 
the  act  can  be  successfully  assailed,  the  judg- 
ment of  the  court  below  must  be  affirmed. 
It  should  be  noticed,  in  the  next  place,  that 
this  court  has  adopted  and  followed  tbe  leg- 
islative definition  in  several  cases  In  which 
the  question  was  fairly  raised  and  sqoardy 
decided.    The  first  of  these  was  Burd  Or- 
phan Asylum  v.  School  Dist,  90  Pa.  St  21. 
The  Burd  Asylum  was  founded  and  endowed 
under  the  will  of  Mrs.  Burd,  "to  establish 
an  asyltuu  for  poor  white  female  orphans." 
But  not  all  poor  white  female  orphans  were 
entitled  to  admlsdon.    They  were  required 
to  be  of  legitimate  birth,  not  less  than  four 
nor  more  than  ^ht  years  of  age,  and  bap- 
tized in  the  Protestant  Episcopal  Church; 
pref  ei  ence  being  given  to  such  orphans  in  the 
city  of  Philadelplila;  after  them,  to  such  or- 
phans in  the  state  of  Pennsylvania.    If  tx>tb 
city  and  state  failed  to  flU  the  asylum  wltb 
those  who  met  all  the  requirements,  then  poor 
white  female  orphans  within  the  required  age 
might  be  admitted  without  regard  to  Oie  place 
of  their  birth  or  the  fact  of  their  baptism. 
Tills  was  not  a  public  asylum  in  the  aeiaee 
of  being  open  to  the  general  public.     It  was 
a  denominational  institution,  under  denomi- 
national control,  open,  in  the  first  instance, 
to  children  baptized  In  the  churches  of  the 
denomination,  and,  if  enough  such  could  be 
foiutd,  then  to  no  one  else.    We  held  that 
such  an  histitutlon  was  a  charity.    As  it  was 
administered  in  the  interest  of  the  helpless 
in  the  city  and  the  state,  it  was  a.  public 
charity;  as  there  was  no  element  of  private 
or  corporate  gain  in  its  organisation  or  naan- 
agement  It  was  a  purely— that  is,  wholly- 
public  charity.    It  was  within  the  letter  of 
the  act  of  1874,  and  within  the  spirit  or  in- 
tention of  the  constitutional  provision.     In 
Insurance  Patrol  v.  Boyd,  120  Pa.  St   624. 
16  Atl.  568,   we  held  that  an  (H-ganlzation 
whose  purpose  was  to  save  life  and  property 
endangered  by  fires,  without  charge  to   the 
persons  or  to  the  ovmers  of  the  property  res- 
cued by  the  efforts  of  the  members  and  em- 
ployee of  the  organization,   was  a  charity. 
It  was  supported  by  contributions  made  by 
insurance  companies   and  others,   and    ren- 
dered its  services  gratuitously  whenever  and 


Digitized  by 


Google 


p«.) 


CITY  OF  PHILADELPHIA  V.  MASONIC  HOME. 


957 


wherever  a  fire  occurred  in  tbe  dty.  It  wftB, 
tlierefore,  a  public  cliaritj;  and,  as  there 
was  no  profit  or  gain  to  its  projectors  or 
managers  contemplated,  and  no  return  re- 
ceived from  those  benefited  by  Its  labors, 
It  was  wholly— that  Is,  purely— a  public  char- 
l^.  The  same  doctrine  was  held  in  Phila- 
delphia V.  Women's  Christian  Ass'n,  125  Pa. 
St  5S1,  17  At).  475;  In  Northampton  Co.  y. 
Iiatayette  CoUege,  128  Pa.  St  132,  18  Atl. 
516;  and  Episcopal  Academy  v,  Philadelphia, 
150  Pa.  St  566,  25  AtL  55.  In  eadti  of  these 
cases  the  act  of  1874  was  treated  as  a  cor- 
rect exposition  of  the  constitutional  provi- 
sion. Other  questions  were  raised  and  con- 
sidered, but  in  no  one  of  these  cases  has  this 
court  given  expressicm  to  the  slightest  doubt 
about  the  constitutiooality  of  the  act  of  1874, 
or  attempted  to  give  any  other  definition  of 
the  words  "purely  public  charity"  than  that 
givoi  by  the  legislature  in  that  act  ^Rie 
same  definition  may  be  found,  in  substance, 
in  Donohugh  v.  Library  Co.,  86  Pa.  St  306, 
In  wlilch  we  said  that  a  piurely  public  char- 
ity 'is  not  necessarily  one  sol^  controlled 
and  administered  by  the  state,  but  the  phrase 
extends  to  and  includes  private  institutions 
for  purposes  of  purely  public  charity,  and 
not  administered  for  private  gain."  We  de- 
fined the  word  "purely"  in  the  same  manner 
in  that  ease  as  in  the  later  cases  above  re- 
ferred to,  as  meaning  "completely,"  "entire- 
ly." The  Instltation  must  not  be  adminis- 
tered for  private  gain,  but  completely,  en- 
tirely, purely,  in  the  int^est  of  the  charity. 
Upon  this  distinction  the  property  of  the  Del- 
aware County  institute  was  held  liable  to 
taxation.  Delaware  Co.  Inst  v.  Delaware 
Co.,  94  Pa.  St  163.  The  advantages  of  that 
Institnte  were  confined  to  its  members,  and 
it  was  for  that  reason  a  private  charity,  if  it 
could  be  regarded  as  a  charity  at  all.  The 
benefits,  came  back  to  the  members,  who 
were  necessarily  the  contributors,  and  no  one 
else  shared  in  them.  It  was  not  Intended  to 
serve  the  public,  or  to  relieve  In  the  slight- 
est degree  the  public  burdens,  but  to  mlnis- 
tex  to  the  tastes  and  the  intellectual  im- 
provement of  those  whose  money  purchased 
tbe  books  and  provided  for  their  care.  A  pro- 
vision for  one's  self,  or  for  those  for  whom 
he  Is  legally  bound  to  provide.  Is  private  and 
personal  In  Its  object  It  has  no  public  pur^ 
pose  or  work.  So  a  hospital  or  school  de- 
signed to  secure  to  a  town  or  a  region  better 
medical  attention  or  better  education  tiian 
would  otherwise  be  within  the  reach  of  such 
town  or  region,  may  be  a  charity  in  an  im- 
jwrtant  soise,  but  if  it  is  conducted  with  a 
view  to  private  or  corporate  gain  it  is  a  pri- 
vate charity.  If  it  Is  CMiducted  and  main- 
tained by  the  gifts  of  individuals  or  the 
pabllc,  for  the  b«iefit  of  its  Inmates,  it  is 
a  public  charity;  and,  being  free  from  the 
elemoit  of  private  or  corporate  gain,  it  is 
a  purely  public  charity,  within  tbe  meaning 
and  the  letter  of  the  act  of  187^  and  is  pro- 


tected from  taxation  by  the  list  of  decided 
cases  already  cited. 

But  let  us  suppose  that  the  legislative  defi- 
nition of  a  purely  public  charity  had  not 
been  made,  and  the  decisions  cited  had  not 
been  rendered,  and  the  question  was  now  to 
be  considered  as  one  of  first  impression,  how, 
in  such  case,  ought  it  to  be  determined? 
The  subject  before  the  framers  of  the  con- 
stitution was  taxation.  They  declared  this 
should  be  uniform,  and  levied  uuder  general 
laws,  but  some  property  ought  not  to  bear 
taxation,  and  so  exemption  from  the  public 
burden  came  to  be  considered.  This  also 
must  be  regtilated  by  general  law,  and  not 
left  to  the  caprice  or  favoritism  or  prejudice 
of  the  lawmakers.  Where  may  the  legisla- 
ture draw  the  line  that  shall  separate  the 
taxable  from  the  nontaxable  property  of  tbe 
state?  This  question  was  answered  by  the 
adoption  of  the  well-understood  distinction 
between  public  and  private  usea  The  words 
employed  wo'e  "public  property  used  for  pub- 
lic purposes,"— that  is,  property  the  titie  to 
which  is  in  the  public,  and  which  is  actually 
used  for  some  public  purpose;  "actual  places 
of  religious  worship,"  no  matter  who  may 
own  them  or  worship  in  them,  for  the  sup- 
port of  public  worship  tends  to  the  public 
Improvement;  "places  of  burial,  not  used  or 
held  for  private  or  corporate  profit"  for  the 
gift  of  land  to -the  public  for  purposes  of 
burial  is  a  gift  to  a  public  use;  and,  finally, 
"institutions  of  purely  public  charity,"  or, 
in  other  words,  institutions  that  are  already 
ministering  to  the  public,  and  so  ought  not 
to  pay  taxes,  because  public  in  the  ends 
they  serve,  and  without  any  element  of  pri- 
vate gain  in  their  organization  or  manage- 
ment This  is  the  plain,  obvious  meaning  of 
the  consecutive  sentences  devoted  to  the  sub- 
ject of  exemption  from  taxation.  More- 
over, the  reason  for  any  exemption  should  be 
considered.  Why  ought  any  property  to  be 
exempt?  Taxes  are  levied  and  collected  to 
provide  tbe  public  purse  with  money  for  the 
support  of  public  institutions  conducted  by 
it  and  to  defray  public  expenses,  in  the 
preservation  of  order,  the  admmistl-atlon  of 
Justice,  and  the  support  ot  imbllc  schoola 
A  woman  like  Mrs.  Burd,  or  a  man  like  Ste- 
phen Girard  or  Isaiah  Williamson,  devotes  a 
large  fortune  to  the  founding  and  «idow- 
ment  of  an  institution  intended  to  relieve  the 
public  burden,  and  advance  the  public  good, 
by  taking  up  some  part  of  its  ¥rork,  and  do- 
ing it  with  more  thM^ughness  and  fidelity 
than  the  public  could  do  it  through  its  of- 
ficers. The  property  of  such  an  Institution 
Is  not  simply  contributing,  like  taxable  prop- 
erty in  general,  to  the  public  good,  but  is 
devoted  absolutely  and  Irrevocably  to  it  The 
titie  may  remain  in  trustees,  but  it  is,  in 
effect  dedicated  whoUy  to  pul>lic  uses,  with  no 
element  of  private  gain  whatever.  To  levy 
taxes  on  property  so  given  to  a  charitable  use 
la  unjuat  towards  the  benevoieat  giver,  and 
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Is  coldly  cmcl  to  the  beneflclaxies.  This  will 
be  conceded  as  to  the  Biird  Orphan  Asylnm 
and  GIrard  College.  To  deny  It,  would  be  to 
shock  the  public  sense  of  Justice.  A  majori- 
ty of  this  court,  however,  deny  exemption  to 
the  Masonic  Home,  and  the  reasoning  on 
which  that  denial  rests  would  logically  lead 
to  a  denial  of -it  to  all  social,  denominational, 
or  trade  organizations  providing  for  the 
education,  support,  medical  treatment,  and 
burial  of  its  members,  their  widows,  and  or- 
phans. What  Is  the  Masonic  Home?  It  Is 
a  corporation,  whose  object  is  set  out  in  its 
charter,  its  constitution,  and  Its  by-laws.  In 
the  constitution  it  is  stated  thus:  "The  ob- 
ject of  said  institution  shall  be  to  provide 
and  sustain  in  the  state  of  Pennsylvania  one 
or  more  houses  for  destitute  widows  and  or* 
phans  of  deceased  Freemasons  of  the  state, 
and  an  infirmary  or  infirmaries  for  the  re- 
ception and  care  of  slclc  and  afflicted  Free- 
masons in  indigent  circumstances,  and  all 
such  as  may  he  placed  imder  Its  charge  by 
its  manages."  In  the  by-laws  it  is  stated 
in  these  words:  "The  Masonic  Home  shall 
Iiave  for  its  object  to  provide  and  maintain 
a  home  for  Indigent,  afflicted,  or  aged  Free- 
masons, and  for  the  destitute  widows  and 
orphans  of  Freemasons,  In  the  state  of  Penn- 
sylvania, and  for  such  others  as  may  be 
placed  under  Its  charge." 

It  is  conceded  by  my  brethren  tliat  this  is  a 
charitable  object,  and  that  the  home  Is  a 
charity.  The  point  taken  is  that  it  is  a  pri- 
vate, and  not  a  public,  charity.  It  was  found- 
ed and  widowed,  as  the  evidence  dearly 
shows,  and  It  is  maintained,  by  voluntary 
gifts.  Out  of  the  contributions  made  to  It 
the  grounds  and  buildings  have  been  paid 
for,  and  the  maintenance  of  Its  inmates  pro- 
vided. It  is  supporting,  nursing,  and  caring 
for  30  ae  more  aged  men,  who  would  other- 
wise be  dependent  upon  the  almshouse  or 
other  forms  of  charity  supported  by  taxation. 
No  profit  is  possible  to  any  i>eT8on,  corpora- 
tion, ae  society.  The  enUio  plant,  and  the 
stream  of  voluntary  gifts  on  which  it  Is  de- 
pendent, are  devoted  wholly  to  the  charitable 
work  described  In  the  constitution  and  by- 
laws of  the  home.  The  contributors  get 
nothing  for  their  money  but  the  approval  of 
thtir  consciences,  and  tbe  knowledge  that 
they  are  increasing  the  happiness  of  the  aged, 
indigent,  and  afflicted.  I  se6  nothing  private 
about  such  a  charity.  It  is  not  limited  in  its 
work  to  the  donors  or  their  children.  It 
Mngs  no  pecuniary  benefit  or  return.  It  is 
done  In  relief  of  public  taxation,  and  In  the 
interest  of  humanity,  and  that  brotherly  love 
that  becomes  the  children  of  a  common  fa- 
ther. Preference  is  given  to  members  of  the 
Masonic  fratwnlty,  their  widows  and  «r- 
pluins,  but  it  is  also  open  to  all  persons,  re- 
gardless of  their  relation  to  the  Masonic 
body,  who  may  apply  for  admission,  and  be 
found  by  the  managers  to  be  suitable  persons 
"to  be  placed  nnder  its  ctiarge."  Its  doors  are 
as  wide  as  those  of  the  Episcopal  Academy, 


or  the  Burd  Orphan  Asylum,  or  the  Girard 
College.  The  requisites  to  admission  are 
fewer  and  Ampler.  They  are,  first.  Masonic 
connection,  and  helplessness;  next,  helpless- 
ness, and  suitability  for  admission  to  an  In- 
stdtution  c<Miducted  in  the  manner  adopted  I>t 
the  managers  for  tlie  home.  The  qualifica- 
tions In  both  instances  are  to  be  judged  of  by 
the  managers.  So  in  any  almshouse  w  hoBjri- 
tal  or  asylum,  the  fitness  of  the  applicant  for 
admission  must  be  determined  by  the  proper 
officer  before  the  dows  will  open  to  bim  or 
her.  But  it  will  perhaps  be  said  that  the  par- 
pose  that  moved  the  contributors  was  to  pro- 
vide tor  Masonic  brethren  and  thrir  families, 
and  that  this  ought  to  subject  their  gifts  and 
their  noble  charity  to  taxation.  Then  every 
denominational  hospital,  school,  or  asylwo 
should  be  taxed  for  the  same  reason.  All 
contribute  alike  to  the  public  good;  all  alike 
relieve  the  public  burden  and  the  taxpaying 
property  of  the  commonwealth;  but  all  give, 
to  some  extent,  preference  to  a  particular 
class  of  tbe  public,  and  then  open  their  doors 
to  those  outside  the  class  who  are  witbin  tl>e 
general  purpose  of  the  charity.  The  Women's 
Christian  Association  has  for  its  beneficiaries 
young  unmarried  women.  The  Snug  Harlior 
for  Seamen  provides  for  sailors.  The  Brick- 
layers' Union  for  a  limited  subdivision  of 
house  builders.  The  homes  for  mechanics, 
apprentices,  newsboys,  sewing  wom«i,  actors, 
disabled  clergymMi,  and  the  like,  all  limit  ad- 
mission to  the  class  of  persons  described  in 
the  names  they  have  adopted.  Indeed,  in  all 
charitable  Institutions,  whether  founded  and 
maintained  by  private  beneficences  or  by  pub- 
lic taxes,  some  principle  of  selection  prevails. 
The  county  poorhouse  Is  for  the  care  of  those 
whose  legal  settiement  is  within  CMtain  geo- 
graphical lines,  and  the  wretch  who  cannot 
show  his  tiUe  to  admission  on  the  map  must 
starve  on  the  outside.  A  membo-  of  the 
great  public  may,  like  Lazarus,  subsist  on 
crumbs,  or  die  fw  want  of  them  at  the  gate- 
way ot  &  "public  charity,"  if  he  belongs  to 
another  "poor  district"  Such  a  thing  aa  a 
charitable  institution  that  is  open  absolute 
to  the  general  public  without  linUtatiMi  or 
restriction  Is  not  to  be  found  in  our  state  or 
cotmtry.  Sailors  and  soldiers  are  cared  for 
by  the  public  in  s^mrate  homes  and  separate 
hospitals.  The  state  cares  for  injured  miners 
in  hospitals  devoted  to  them  exclusively.  The 
deaf  are  in  one  institnUoa,  the  dumb  in  an- 
other, the  blind  in  a  tUrd.  Hospitals  are  pro- 
vided for  oonsomptives,  for  persons  afflicted 
with  contagious  or  infectious  diseases,  for  in- 
valids whose  diseases  are  of  a  nervous  origin, 
and  so  on.  Tlie  feeble-minded  are  gathered 
in  one  place,  those  crippled  w  deformed  In 
body  in  another.  The  foundling  has  instito- 
tions  to  which  it  Is  admitted,  and  from  whlcb 
oth»8  are  excluded.  Homes  for  aged  pei^ 
sons,  for  aged  couples,  for  fallen  womoi,  are 
open  cmiy  to  those  for  whom  the  charity  was 
founded.  Then,  toO|  there  are  homes  for 
widows,  to  adndssion  to  which  a  previous 
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marriage  and  the  death  of  a  lawful  husband 
are  the  neceesary  reaulsltes;  schools  for  sol- 
diers' orphans,  from  which  all  other  children 
are  excluded;  homes  for  decayed  merchants, 
tor  superannuated  and  disabled  clergymen, 
for  disabled  and  aged  firemen,  and  a  long  list 
of  similar  charities  founded  for  a  class  of  ben- 
eficiaries selected  by  reference  to  their  trade, 
occupation,  social  position,  denominational  af- 
filiation, age,  color,  disease,  or  place  of  resi- 
dence. These  are  all  engaged  in  ministering  to 
the  public  needs.  They  all  do  some  part  of  the 
work,  and  bear  some  part  of  the  burden,  that 
would  otherwise  fall  upon  the  public.  They 
are  all  public  charities,  and,  when  free  from 
any'  private  or  c<»i>orate  gain,  are  purely 
public  charltiea  The  InstltutlCNCk  now  naade 
sabject  to  taxation  by  the  dedslMi  Just  ren- 
dered is  one  of  the  many  charities,  doing  the 
work  of  the  public  without  the  aid  of  public 
money,  and  doing  it  more  tenderly  and  more 
thoroughly  than  it  could  be  done  in  chari- 
table institutions  supported  by  taxation.  Such 
institutions  not  only  provide  food  and  cloth- 
ing and  necessary  medical  attention  to  their 
inmates,  but  they  go  further,  they  seek  to  as- 
suage the  sorrows,  and  cheer  the  last  days 
of  those  to  whom  they  minister,  and  surround 
them  with  the  comforts  of  a  well-appointed 
home.  For  this  added  liberality  and  care 
they  are  declared  to  be  private  charities,  and 
compelled  to  take  part  of  the  gifts  of  the 
benevolent  from  those  they  were  intended  to 
benefit,  and  use  it  to  pay  taxes  upon  property 
actually  dedicated  to  the  public  use.  The 
position  of  the  city  of  Philadelphia  in  levy- 
ing taxes  upon  such  charities  is  ungracious. 
It  says,  in  eCTect,  to  them:  "It  is  true,  your 
property  represents  the  unselfish  gifts  of  the 
benevolent;  it  is  true  that  it  is  devoted  to  the 
relief  of  sutToring,  and  the  care  of  persons 
wbo  ninst  otherwise  be  chargeable  to  us;  It 
is  true  that  your  work  is  for  the  public  good, 
and  in  relief  of  taxpayers,— but  you  must  do 
what  we  do  not;  you  must  ask  no  questions, 
and  take  all  who  come.  If  you  do  not,  then 
charity  is  a  luxiury  which  we  shall  tax  you 
for.  Tou  must  convert  your  home  into  a 
mere  public  almshouse,  or  else  pay  roundly 
for  the  privilege  of  carrying  part  of  the  pub- 
lic burden."  The  judgment  of  this  court 
seems  to  be  that  the  position  of  the  city  ia 
correct,  and  that,  notwithstanding  the  fact 
that  a  man  or  a  society  devotes  a  fortune  to 
the  care  of  the  helpless  and  the  relief  of  the 
taxpayers,  the  prop«ty  occupied  few  the  pur- 
IKMses  of  the  charity  so  foimded  and  main- 
tained most  be  treated  as  a  business  invest- 
ment, and  compelled  to  iwy  taxes,  though  the 
money  used  for  that  purpose  is  taken  out  of 
the  mouths  and  off  the  bodies  of  the  inmates. 
I  dissent  from  the  Judgment  and  from  tbe 
reasons  on  which  it  is  rested.  In  my  opinion, 
nothing  marks  the  advancement  oJF  the  age 
in  which  we  live  so  much  as  the  growth  of 
organized  charity,  and  the  increased  care  for 
the  nnforttmate  and  the  helpless.  This 
growth  shows  itself  in  the  character  of  the 


hospitals,  reformatories,  and  asylums  sup- 
ported by  the  public  funds.  It  is  seen  In  a 
still  more  striking  manner  in  the  number  and 
variety  of  lichly-endowed  charitable  institu- 
tions that  owe  their  existence  and  their 
power  for  good  to  the  munificence  of  indi- 
viduals. So  long  as  sickness  and  poverty 
and  misfortune  are  in  the  world,  so  long  this 
field  for  private  genwosity  will  offer  room 
for  the  labors  and  the  fortunes  of  the  benevo- 
lent The  better  the  field  is  occupied,  the 
better  it  will  be  for  the  public  at  large,  and 
for  the  individuals  wbo  help  to  make  up  the 
indefinite  Ijody  we  call  the  public.  Now  and 
then  some  piece  of  property  used  for  chari- 
table purposes  may  cease  to  pay  taxes,  but  for 
every  dcrilar  so  withheld  from  the  public 
treasury  many  dollars  will  be  saved  to  it  by 
the  relief  of  the  public  burdens  by  means  of 
the  charity  so  established. 

But  if  we  lift  our  eyes  from  the  tax  list, 
and  consider  the  woric  done  by  these  chari- 
ties,^ of  which  there  are  several  hvmdreds  Id 
this  city  alone,  we  shall  see  that  the  public 
gain  from  their  labiurs  and  expenditures  Is 
incalculable.  There  is  probably  no  city  on 
either  side  of  the  ocean  so  Justly  celebrated 
for  the  multitude  ol  Its  charitable  institu- 
tions as  Philadelphia.  A  distinguished  citi- 
zen, who  Is  himself  actively  identified  with 
several  of  them,  places  the  total  number  at 
about  600.  Some  of  these  are  supported  by 
public  funds,  but  most  of  them  are  monu- 
ments to  the  enlightened  liberality  of  private 
citizens  who  have  given  their  money  with 
a  freedom  and  discrimination  that  are  with- 
out any  parallel,  at  least  in  this  country,  it 
would  be  difficult  to  name  a  fcwm  of  suffering 
that  has  not  been  provided  for  by  some  gen- 
wous  man  or  woman  whose  attention  has 
in  some  manner  been  drawn  to  that  particu- 
lar -field  for'  charity.  The  sums  thus  dedi- 
cated to  the  public  service  make  an  enormous 
aggregate,  and  the  Institutions  suppcwted  by 
them  embellish  the  .city,  and  honor  it  The 
Masonic  Home  is  one  of  these.  It  now  en- 
Joys  the  undesirable  distinction  of  being  the 
first  admitted  charity  which  has  no  trace  Of 
inivate  or  corporate  gain  about  its  organiza- 
tion or  management  to  be  condemned  by  this 
court  to  the  payment  of  taxes  as  the  price  of 
being  allowed  to  go  on  with  its  unselfish 
work  of  charity.  It  carries  part  of  the  pub- 
lic burden.  It  lifts  what  it  carries  off  the 
shoulders  of  the  taxpayers.  It  does  this  with 
a  stream  of  generous  contributions  from  the 
pockets  of  private  citizens.  But  it  is  now 
Judicially  determined  that  it  must  take  the 
money  contributed  for  the  care  of  the  sick, 
the  Infirm,  the  aged,  the  afflicted,  and  use  a 
part  of  it  to  pay  taxes  on  the  buildings  and 
grounds  in  which  its  yrotk.  is  carried  on,  and 
in  which  the  homeless  and  helpless  are  shel- 
tered and  fed.  I  dissent  wholly  from  the 
proposition  that  such  charities  are  private. 
They  are  purely  public.  They  are  within  the 
act  of  1874,  as  is  admitted.  They  are  within 
our  own  cases  beyond  any  doubt    They  are 
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wtthln  the  Intent  and  meaning  of  the  conetl- 
taUon,  and  are,  In  my  optnlon,  clearly  entitled 
to  exemption  from  taxation.  I  would  affirm 
the  Judgment  of  the  court  below. 


GREEN,  J., 
Ion. 


concurs  In  the  foregoing  opln- 


(160  Pa.  8t  EM) 

PmiiADELPHIA  TRUST,  SAFE-DEPOSIT 

A  mS.  CO.  T.  PHIIiADELPHIA  & 

E.  R.  CO. 

(Snitreme  Court  of  PeanarlTania.    April  2, 

1894.) 

BVIDFNOB— 8UF?I0IBXCT  —  PO8SB88IOX— PRESUMP- 
TION 0»  OWNBRSBIP— QCBSTION  FOB  JUBT. 

In  1858  defendant  empowered  its  officers 
to  raise  money  for  it  on  tlieir  personal  credit, 
and  to  sell  or  pledge  its  bonds  of  the  issue  of 
1867.  About  this  time  a  bank  lent  $12,000  on 
a  note  signed  by  defendant's  then  president 
and  C,  then  a  director,  secured  by  24  of  said 
bonds.  The  note  was  paid,  but  the  bonds  re- 
mained in  the  banlc.  The  snms  raised  by  its 
officers,  personally,  for  defendant,  were  all  paid 
by  defendant  From  1866  to  1877,  O.  lued, 
from  time  to  time,  to  borrow  of  the  bank,  on 
said  24  bonds,  sums  less  than  the  amount  of 
their  overdue  coupons,  only  the  first  having  been 
cut.  In  June,  1877,  C.  took  the  bonds  away, 
but  when  the  issue  was  redeemed,  the  f^lowing 
month,  the  24  were  not  presented.  Twenty- 
four  bonds  of  that  Issue  were  found  after  C?8 
death,  in  1801,  In  an  envelope  addressed  to  de- 
fendant In  an  unknown  hand,  among  papers 
of  no  value,  in  an  old  desk  in  C.'s  room.  Two 
rears  before,  C.  had  gathered  his  securities 
Into  the  vault  of  a  trust  company,  and  s<^ed- 
uled  them  carefully.  Hdd,  that  it  was  error 
to  take  from  the  Jury  the  question  of  the  owno^ 
ship  of  the  bonds. 

Appeal  from  court  of  common  pleas,  Phllap 
delphia  county. 

Action  l^  the  Philadelphia  Trust,  Safe- 
Deposit  &  Insurance  Company  against  the 
PbUaddphla  &  Erie  Railroad  Company  on 
bonds  of  defendant  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

A  H.  WIntersteen  and  Geo.  Tucker  Bls- 
pbam,  for  appellant  Robert  H.  Nellson, 
William  H.  Armstrong,  and  RIdiard  L.  Ash- 
hnrst,  for  appellee. 

DEAN,  J.  The  plalntlfr  sued  to  recover 
firom  defendant  the  principal  and  Interest  on 
24  $1,000  bonds  Issued  In  1857  by  the 
Sunbury  &  Erie  Railroad  Company,  which 
last-named  company  bad,  by  legislative  en- 
iactment,  been  changed  to  the  Philadelphia 
&  Erie  Railroad.  There  was  no  denial  by 
defendant  of  Its  obllgatloa  to  pay  the  bond- 
ed indebtedness  of  the  Sunbury  &  Erie  Com- 
pany. The  only  real  contention.  In  view  of 
the  evidence.  It  seems  to  us,  was  whether 
plaintiff  or  defendant  was  the  owner  of  the 
bonds.  Plaintiff  was  in  possession,  and  of- 
terei  them  in  evidence.  Defendant  denied 
plaintiff's  testator's  right  to  the  possession 
of  them,  and  alleged  they  belonged  to  the 
Sunbury  &  Erie  Railroad  Company,  to  whose 
rights  It  had  succeeded.  The  learned  Judge 
of  the  court  below,  being  of  opinion  that  de- 


fendant bad  adduced  no  sufficient  evidence 
to  rebut  the  presumption  of  title  In  plaintiff 
necessarily  raised  by  the  possession  of  the 
bonds,  peremptorily  directed  a  verdict  against 
defendant  for  the  principal  and  Interest 
which  at  date  of  trial  amounted  to  $62,833.32. 
Judgment  having  been  entered  on  this  ver- 
dict defendant  brings  this  appeal,  assigning 
for  error  the  refusal  of  the  court  to  submit 
the  evidence  as  to  the  ownership  of  the 
bonds  to  the  Jury. 

The  possession  of  the  bonds  was  prima 
facie  evidence  of  title.  Should  the  evidence 
offered  by  defendant  to  rebut  the  Infwence 
warranted  by  the  possession  have  been  sub- 
mitted to  the  consideration  of  the  Jury?  This 
evidence  Is  circumstantial,  and  must  be 
viewed  as  a  whole.  If,  when  so  viewed,  it 
be  not  Inconsistent  with  the  presumption  of 
ownership  warranted  by  the  possession,  ttie 
learned  trial  Judge  was  right  In  directing  a 
verdict  for  plaintiff.  In  that  case,  then, 
there  was  no  evidence  of  ownership  In  de- 
fendant to  rebut  the  Inference  of  own»8hIp 
derived  from  possession.  And  this  Inconsist- 
ency must  be  such  as  may  fairly  bring-  the 
mind  to  an  opposite  conclusion  from  that 
warranted  by  the  possession. 

A.  Boyd  Cummings,  at  his  death,  on  March 
1,  1891,  was  In  hid  eighty-second  year.  He 
bad  been  enterprising  and  successful  In  busi- 
ness; was  possessed  of  a  personal  estate 
valued  at  nearly  a  half  million  dollars;  be- 
sides, was  the  owner  of  considerable  valua- 
ble real  estate.  The  personal  securities  were 
deposited  In  many  places.  About  two  years 
before  his  death,  at  the  suggestion  of  a 
friend,  be  collected  them  all  together,  and 
placed  them  In  a  box  with  the  Philadelphia 
Trust  &  Safe-D^oslt  Company.  '  They  con- 
sisted of  a  large  number  of  different  notes, 
stocks,  bonds,  and  mortgages,  were  care- 
fully scheduled  by  number,  denomination, 
and  name,  and  were  safely  kept  with  that 
company  until  bis  death.  These  24  SuntMiry 
&  Erie  bonds  wore  not  among  them.  For 
many  years  preceding  his  death,  in  the  win- 
ter, he  lived  with  Mrs.  Glass,  at  910  Pine 
street,  Philadelphia.  He  occupied  a  room 
on  the  third  story,  In  which  he  had  an  old- 
fashioned  desk.  After  bis  death,  his  execn- 
tor  found  these  bonds  In  that  desk.  There 
were  in  it  no  oth^  papers  of  value.  The 
bonds  were  in  a  sealed  envelope  addressed 
"Phlla.  and  Erie  R.  Road,  233  South  4th 
Street,  Philadelphia."  The  address  was 
not  in  the  handwriting  of  Mr.  Cummings,  nor 
Is  it  shown  whose  is  the  handwriting.  On 
the  envelope  were  three  10-cent  postage 
stamps,  imcanceled,  of  a  date  of  issue  not 
before  1882.  The  bonds  bear  date  the  lOtb 
of  September,  1857,  and  have  interest  cou- 
pons appended,  at  rate  of  7  per  cent  per  an- 
num, payable  1st  of  OctobM'  and  ApriL  The 
principal  was  payable  Ist  of  October,  18T7. 
All  the  coupons  were  still  on  these  bonds, 
except  the  first  one,  payable  AprQ  1,  185S. 
The  successor  of  the  Suubury  &  Erie  Corn- 
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pany,  this  defendant.  In  tbi  M  years  pre* 
ceding  the  1st  of  October,  1877,  the  date  the 
twnds  matured,  always  paid  the  Interest  ooa- 
pons  when  presented.  In  July,  1877,  the  d«- 
(emdant,  under  the  torms  of  the  bonds,  ad- 
vertised extensively  to  all  holders  of  this  Is- 
mm,  amottntlnK  to  91,000,000,  to  present 
them  at  the  office  of  the  Philadelphia  & 
Srie  Railroad  Company  on  the  l8l  of  Oc- 
tober following  for  payment.  All  the  bonds 
oat,  except  these  24,  were  presented,  and 
paid,  or  extended  at  a  lower  rate  of  Interest 
It  appeared  from  the  l>o<^  of  the  Farmers' 
ft  Mechanics'  Bank  of  Philadelphia,  where 
Mr.  Cummings  transacted  part  of  his  busi- 
ness, that  from  December  18,  1866,  to  June 
22, 1877,  he  had  borrowed  money  many  times, 
in  amounts  from  $1,000  to  $10,000,  generally 
giving  his  note  at  three  months,  with  these 
bonds  as  collateral.  On  the  date  last  named 
the  bonds  w»e  ddlvered  to  Cummings,  and 
taken  away  by  him.  Apparently,  they  were 
not  out  of  his  possession  afterwatds.  Mr. 
Cummings  was  a  director  of  the  Sunbnry  & 
Erie  Company  from  1867,  the  year  the  bonds 
were  issued,  until  1862,  when  the  road  passed 
Into  the  control  of  defendant  company.  He 
was  a  stodUiolder  In  the  Philadelphia  ft 
Erie  Company  until  after  the  maturity  of  the 
bonds.  In  1857  and  1868  there  is  evidence 
In  the  minutes  that  the  Sunbury  ft  Erie  Com- 
pany was  pressed  for  money,  aad  that  the 
Ixmds  of  this  Issue  WMe  authorized  to  be 
■old  «r  hypothecated  to  raise  funds  for  the 
«W  of  the  company.  Further,  there  was 
evidence  from  the  books  of  the  Farmers'  ft 
Mechanics'  Bank  that  on  AprU  30,  1858,  24 
f  1,000  bonds  of  this  Issue  were  deposited  as 
collateral  to  secure  a  loan  of  912,000;  the 
loan  being  at  three  months,  oh  a  note  drawn 
Iqr  W.  O.  Moorehead,  then  president  of  the 
railroad  company,  to  the  order  of  Cummings, 
and  Indorsed  by  him,  which  note  was  paid 
at  nuitority,  but  the  24  bonds  were  not  takeii 
awlay.  As  befwe  noticed,  they  remained  In 
the  bank  tmtll  June  22,  1877,  when  they  were 
receipted  for  by  Cummings,  and  taken  away 
by  him.  While  the  bonds  remained  with  the 
laank,  they  were  in  the  nominal  owno'shi]) 
of  Cummings,  for,  as  we  have  seen,  he  bor- 
rowed money  on  them  as  collateral.  There 
was  other  evidence  which  tended  to  show 
the  company  had  authorized  the  borrowing 
of  money  on  the  notes  or  personal  credit  oit 
Its  managers,  among  whom  was  Mr.  Cum- 
mings, with  the  bonds  of  the  company  as 
collateral,  and  that  all  the  loans  so  made, 
unless  this  was  an  exception,  had  been  takm 
ap  by  the  compan7. 

Whatever  uncertainty  there  is  In  this 
case,  if  this  was  a  loan  of  this  character, 
arises  from  the  inability  of  the  company 
to  identify  these  particular  24  bonds  as 
Slaving  been  delivered  to  anybody  for 
gmrpoeea  of  hypothecation.  So  far  as  the 
twoks  of  the  company  show,  they  may  have 
a  part  of  these  bonds,  or  they  may 
T.28A.II0.16— 61 


have  been  among  those  add,  the  proceeds 
of  which  vraat  Into  the  company's  tresaaryi 
In  the  absence  of  any  other  circumstaniies, 
the  presumption  would  be  the  company 
parted  with  them  for  value  received.  But 
we  have  these  facts:  The  company, >  in 
1857  and  1858,  did  authorise  the  hypotheca- 
tion of  bonds  of  this  issue  to  raise  money. 
On  July  29,  185$^  24  bonds  were  hypothecat- 
ed for  a  loan  of  $12,000  made  to  Moorehead 
(who  was  president),  as  drawer,  and  Cum- 
mings (who  was  manager),  as  indorser. 
Presumptively,  the  note  was  paid  by  the 
drawer,  Moorehead.  There  la  nothing  to 
Identify  these  bonds  as  those  of  .the  com- 
pany. They  were  deposited  as  collatei-al  on 
April  ao,  1858,  by  Cummings,  hidorser  of 
the  $12,(XX)  note,  and  were  the  same  bonds 
received  by  him  June  22,  1877.  As  there 
remained  only  24  bonds  unredeemed  by  the 
call  at  maturity  in  1877,  it  Is  not  an  un- 
warranted Inference  that  the  bonds  In 
Onmmings'  possession  at  his  denth  were 
the  same  bonds  taken  away  from  the  bank 
by  him.  Of  course,  he  might  have  sold  the 
24  bonds  taken  from  the  bank,  and  bought 
24  others,  between  the  22d  of  June,  1877, 
and  the  date  of  the  last  redemption  by 
the  railroad  company;  but  the  coincidence 
In  number  and  possession  in  the  same  per- 
son at  the  end  of  this  comparatively  brief 
interval  would  render  probable  the  in- 
ference that  they  were  the  same.  If  they 
were  the  same,  then  they  came  into  Cum- 
mings' possession  while  he  was  a  manager 
of  the  railroad,  and  were  used  in  a  tnuis. 
action  In  which  the  president  of  the  rail- 
road was  a  imrty,  for  the  purpose  of  raising 
money;  and  this  at  a  time  when  the  com- 
pany had  authorized  the  hypothecation  of 
this  issue  of  bonds  by  the  officers  for  the 
purpose,  of  raising  money.  Standing  by  'it- 
self, this  transaction  would  have  no  sig- 
nificance, for  there  is  no  direct  evidence 
that  these  particular  bonds  were  delivered 
to  either  Moorehead  or  Cummings  for  this 
purpose^  or  that  the  $12,000  of  mon^ 
borrowed  went  into  the  company's  treasury, 
or  that  the  company  famished  the  money 
to  lift  the  note.  The  next  fiict  is  that  tb^ 
bonds  remained  in  the  bank,  nominally  be> 
Ibnglng  to  Cummings,  from  July  31;  18S8, 
to  June  22,  1877,  nearly  20  yean.  During 
this  time,  not  one  of  the  matorlng  coupons 
was  cat  off  and  presented  for  payment, 
although  the  Interest  on  this  Issue  was 
promptly  paid  on  presentation  of  ooupons  at 
the  ofSce  of  the  company,  only  a  few 
squares  distant  Cummings,  from  Decem- 
ber 18,  1866,  to  November  22,  1870,  Used 
them  as  cdhitetfal  for  individual  loans,  at 
short  dates,  to  himself,  but  In  no  Instanee 
did  the  .'loan  equal  the  ameiant  of  the  over* 
due  coupons,  which  entitled  him  to  the.  cash 
at  tlie  end  of  a  10-minntea  walk.  While 
tlie  use  of  the  bonds  by  Commlngs  as  col- 
lateral for  indlviddal  loaaa  to  hlmaelf  was. 
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as  plaintiff  argues,  an  Implied  ajBBertlon  of 
ownership,  yet  tbe  force  of  the  implication 
iB  weakened  by  what  may  be  termed  the 
absurdity  of  the  transaction,  as  business 
conduct  For  example,  he  borrowed  on  his 
own  note,  on  April  26,  1867,  |2,000,  at  three 
months,  with  the  whole  24  bonds  and 
matured  coupons  as  collateral.  There  was 
then  due  him  In  cash  at  the  office  of  the 
company,  to  be  had  on  mere  demand,  on 
the  coupons,  over  $14,000,  He  borrows 
$2,000  when  he  had  lying  unused  $14,000, 
not  bearing  interest,  and  paid  Interest  on 
$2,000  which  he  did  not  need  to  borrow; 
that  is,  he  practically  puts  up  as  collateral 
$14,000  In  cash,  for  a  loan  of  $2,000  In  cash, 
and  pays  interest  on  the  $2,000.  Certainly 
the  owner  of  the  bonds  had  a  right  to  do 
this,  if  he  wished,  as  argued  by  plaintiff; 
but  when  this  alleged  assertion  of  owner- 
ship 1b  invoked,  as  corroboratlTe  of  the  in- 
ference of  ownership  from  possession,  the 
absnrdlty  of  the  conduct  detracts  from  its 
Bignlflcance  as  evidence.  Regarded  as  a 
mere  wafitefnl  eccentricity,  it  is  wholly 
immaterial;  but  if  explicable  on  the  theory 
that  the  possessor  of  bonds  not  his  own 
was  willing  to  borrow  money  on  them  as 
collateral,  without  actually  converting  them 
to  bis  own  use  by  an  absolute  relinquish- 
ment of  possession,  the  apparent  exercise 
of  ownership  in  no  way  strengthens  tbe 
Inference  warranted  by  the  possession.  The 
next  fact,  which  ought  not  to  be  disregard- 
ed, is  the  delay  in  demanding  payment  of 
either  the  bonds  or  coupons,  when  the  holder 
knew  they  had  been  called  as  stipulated 
by  their  terms.  From.  October,  1877,  onto, 
his  death,  in  1891,— a  period  of  more  than 
13  years,— he  hdld  this  large  amount  of  per- 
sonal securities,  In  great-  part  wholly 
unproductive,  in  his  desk.'  This,  of  itself, 
is  immaterial.  The  law  imposes  upon  no 
holder  of  a  bond  a  penalty  for  not  demand- 
ing and  exacting  that  which  is  owing  to 
him;  but,  as  an  act  out  of  the  course  of 
conduct  of  the  average  business  man,  it 
may,  with  other  facts,  have  weight  in  de- 
terminiag  a  question  of  ownership.  The 
presentation  for  payment  of  either  the 
coupons  or  the  bonds  would  have  located 
the  ddlmant.  If  the  claim  were  wrongful, 
the  assertion  of  it  might  have  led  to  in> 
vcstlgatlon,  which  might  or  might  not  have 
resulted  in  disagreeable  consequences.  The 
next  fact  Is  the  insecurity  of  the  place 
where  this  large  amount  of  bonds  was 
kept.  As  a  business  man,  Cununings  knew 
the  value  of  these  bonds,  and  that  they 
conld  be  easily  appropriated  by  dishonest 
persons.  Yet,  apparently,  he  kept  them  in 
an  old  desk  in  a  room  and  house  in  no  way 
protected.  While  he  lacked  system  in  the 
care  ot  his  other  securities  of  a  almilar  char- 
acter, there  is  no  evidence  tiiat  he  kept  them 
AQ  places  wholly  unsafe,  as  he  kept  these. 
4wo  years  before  his  death,  he  gathered 
hlB  personal  estate  together,   scheduled   It, 


and  deposited  it  In  a  secore  place,  bat  left 
these  out  As  the  actual  owner,  he  ml^t 
have  done  this.  The  mere  fact  that  we  do 
not  know  why  he  did  It  warrants  no  in- 
ference unfavorable  to  his  ownership 
But  this  fact,  with  others,  may  prompt 
the  natural  query,  was  he  thus  negligent 
as  to  these  bonds  because  he  was  not  the 
owaet'l  The  next  t&ct  is  the  condition 
In  which  the  bonds  were  found  after  his 
death.  They  were  in  an  envelope  sealed 
and  addressed  "Phila.  and  Brie  R.  Road. 
233  S.  4th  Street,  Philadelphia."  On  tbe  en- 
velope were  three  uncanceled  10-cent 
stamps.  Presumably,  this  was  sufficient 
postage  to  pay  for  their  delivery.  Suppose 
they  had  been  deposited  in  the  post  office. 
They  would  then  have  been  delivered  to 
the  company.  The  package  would  have 
been  opened.  Not  a  line  would  have  been 
found  inclosed,  bidicating  from  whom  they 
came.  The  postmark  would  have  shown 
they  had  been  deposited  in  the  office  in 
Philadelphia.  An  examination  of  the  band- 
writing  of  the  address  would  have  disclosed 
nothing  further  than  is  here  disclosed,— 
that  the  address  had  been  written  by  some 
one  whose  handwritng  was  unlcnown. 
But  the  company  would  have  been  warrant- 
ed in  assuming  that  the  bonds  belonged  to 
it;  that  whoever  sent  them  was  not  tbe 
owner,  and  did  not  even  wish  to  have  tbe 
fact  known  that  for  long  years  they  had 
been  in  his  possession.  The  condition  of 
the  envelope,  the  absence  of  any  explanation 
within  it,  the  address  on  the  outside,  the 
affixing  of  the  necessary  stamps  for  de- 
livery, all  constitute  a  ttuA  indicative  of  a 
disclaimer  of  ownership,  .and  an  admission 
of  ownership  in  the  company.  If  the  pack- 
age had  been  actually  mailed  and  delivered 
to  the  company,  it  would  have  been  con- 
clusive as  to  title,  because  the  prima,  fade 
fact  of  possession  in  Gummings  would  taave 
disappeared;  but  not  having  been  mailed, 
the  possession  still  remaining  in  Cummiogs, 
these  facts  are  only  material  as  tending 
to  ^ow  that  Bome  time  between  1882  and 
his  death  he  made  an  admission  that  the 
bonds  were  not  his,  but  the  property-  of 
defendant  This  was  more  than  the  dec- 
laration of  an  intention  to  make  a  gift, 
which  avails  nothing  without  a  delivery.  It 
was  a  declaration  against  his  interest  as  to 
the  ownership  of  the  bonds,  and  indicative 
of  an  intention  to  deliver  them  to  the  right- 
ful owner.  A  declaration.  It  Is  true,  not 
BO  clear  and  unequivocal  as  of  itsdf  to 
warrant  a  determination  of  title  against 
plaintiff,  but  a  signfficant  fact,  to  have  its 
proper  weight,  along  with  the  other  facta, 
in  reaching  the  truth.  AU  the  facts  urged 
by  defendant  as  inconsistent  with  owner- 
ship in  Gummings  are  to  be  coneddered  as 
a  "whole,  and  not  taken  up  singly.  When 
thus  considered,  what  belief  is  induced  In  an 
unprejudiced  mind? 
In  looking  at  plaintiff's  testimony,  we  find 
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bat  one  established,  material  fact  on  wtilch 
the  right  to  recovery  la  based,— the  fact  of 
pofisession.  From  that  fact  Is  inferred  the 
essential  one  that  Cummlngs  was  the  ownw 
of  the  bonds.  But  If  other  facts  be  estab- 
lished, from  which  an  opposite  inference  may 
with  reason  be  drawn,  the  inference  essen- 
tial to  recovery  Is  rebutted.  We  have  at- 
tempted to  indicate  such  facts.  It  is  not  for 
us  to  express  our  opinion  as  to  what  Infer- 
ence ought  to  be  drawn  from  them.  As  Is 
said  In  Bunill  on  Circumstantial  Evidence 
(I>age  53):  "Another  and  a  material  point  of 
distinction  between  presumpUons  of  fact  and 
presumptions  of  law  is  in  regard  to  the  tri- 
bunal appointed  to  deal  with  them.  The  in- 
ferences, as  we  hare  aeea,  are  to  be  made 
upon  a  basis  of  actual  fact,  and  as  nearly  as 
possible  according  to  the  exact  truth  of  the 
particular  case  which  is  the  subject  of  In- 
quiry. Hence,  the  deduction  of  them  neces- 
sarily fails  within  the  particular  province  of 
that  tribunal— or  rather  that  branch  of  the 
tribunal— whose  allotted  duty  it  Is  to  inves- 
tigate and  declare  the  truth  of  disputed  mat- 
ters of  fact,  namely,  the  Jury.  •  •  •  In 
the  process  of  Inference,  the  Jury  merely  ex- 
ercise their  natural  faculties  of  Judgment  and 
common  sense."  And  as  said  in  Greenleaf 
on  Evidence  (sections  11  18),  when  speaking 
of  these  Inferences  of  fact:  "They  are  de- 
rived wholly  and  directly  trom  the  circum- 
stances of  the  particular  case,  by  means  of 
the  common  experience  of  mankind,  without 
the  aid  or  control  of  any  rules  of  law  what- 
ever." It  seems  to  us  the  court  could  not 
properly  withdraw  this  evidence  from  the 
Jury.  It  may  be  that  it  will  fail  to  convince 
them  that  plalnUfT's  right  to  the  bonds  has 
been  successfully  attadied;  but  still  they 
must  say  so,  and  not  the  court  While  de- 
fendant's evidence  did  not  convince  a  learned 
and  impartial  lawyer,  still  it  might  have  con- 
vinced 12  intelligent  and  impartial  laymen. 
As,  under  the  law,  the  laymen  are  the  Judges 
of  disputed  facts,  and  the  probable  or  rea- 
sonable inferences  from  them,  we  cannot 
say,  when  there  was  evidence  sufficient  to 
sustain  a  verdict  tix  defendant.  It  ought  not 
to  have  been  submitted  to  them,  for  there  Is 
In  this  case  no  rule  of  law  to  guide  us  in 
reaching  a  conclusion,— a  conclusion  which 
must  be  wholly  based  on  presumptions  of 
fact.  The  simple  question  is,  on  this  evl- 
ilence,  what  is  the  truth? 

We  do  not  see,  as  argued  by  defendant's 
connsel,  how,  on  the  facts,  any  presumption 
of  payment  can  here  arise.  The  whole  evi- 
dence, both  that  of  plaintiff  and  defendant, 
established  beyond  question  the  bonds  never 
were  paid,  because  not  presented.  Suit  was 
brought  within  14  years  after  theh-  maturity. 
There  was  no  place  for  presumption  In  the 
i^ace  of  the  indisputable  fact  of  nonpay- 
ment The  case  turns  on  whether  Cummhngs 
•waB  the  owner,  absolutely,  of  the  bonds,  or 
•vrtLB  a  mere  bailee  of  defendant  The  same 
xnay  be  said  concerning  the  coupons   ma- 


turing moire  than  20  years  before  com- 
mencement of  salt  Under  the  facts,  no  dis- 
tinction could  be  drawn  between  principal 
and  interest  AU  the  coupons,  except  the 
one  first  maturing,  wore  attached  to  the 
bonds.  As  against  them,  no  statute  of  limita- 
tion could  be  set  up.  Nothing  could  avail  to 
defeat  a  recovery  but  the  presumption  of 
payment  which  the  law  allows  at  the  end  of 
20  years,  as  an  act  of  tenderness  towards 
the  debtor.  This  presumption,  where  the 
suit  Is  on  a  specialty,  is  .not  such  conclusive 
answer  to  a  stale  demand  as  Is  a  positive 
statutory  enactment  which  extinguishes  the 
demand,  and  requires  a  new  promise  to  re- 
vive It  It  is  a  presumption,  merely,  which 
may  be  rebutted  by  evidence  of  nonpayment 
Eby  V.  Eby,  6  Pa.  St  485;  Reed  v.  Reed, 
46  Pa.  St  239.  Mr.  Van  Zandt  treasurer  of 
defendant  company,  testifies  positively  that 
the  coupons  maturing  more  than  20  years 
before  suit  were  not  paid  by  the  company. 
Any  presumption  of  payment  Is  therefore  re- 
butted by  defendant's  own  testimony  that 
the  coupons  had  not  been  paid.  And  as  Is 
held  in  City  of  Kenosha  v.  Lamson,  8  Wall. 
477:  "Coupons  are  not  received  or  intMided 
to  have  the  effect  of  extlngiUshlng  the  Inter- 
est due  on  the  bond.  •  •  •  They  are 
given  simply  as  a  convenient  method  of  ob- 
taining payment  of  the  interest  as  it  be- 
comes due  upon  the  bonds.  There  Is  but  one 
contract,  and  that  evidenced  by  the  bond, 
which  covenanted  to  pay  the  bearer  $500  In 
tweuty  years,  with  semiannual  interest  at 
rate  of  ten  per  cent  per  annum.  The  bear- 
er has  the  same  security  for  the  Interest 
that  he  has  fbr  the  principal."  If  the  cou- 
pons had  been  detached  from  the  bonds,  and 
had  passed  Into  the  hands  of  anothw  than 
the  holdar  of  the  bonds,  it  may  be  it  would 
be  held  that  the  contract  evidenced  by  the 
specialty  would  not,  after  the  lapse  of  the 
statutory  limitation,  protect  them  In  the  hands 
of  a  third  party;  but  we  pass  no  opinion  on 
this  question.  It  is  sufficient  to  say  these 
coupons  were  not  only  In  the  possession  of 
the  holder  of  the  bond,  but  in  fact  had  never 
been  separated  from  it  Therefore,  the  same 
contract  covered  interest  as  well  as  principal. 
But  on  the  main  question,  as  to  who  was  the 
rightful  owner  of  the  bonds,  we  are  of  the 
opinion  there  was  evidence  for  the  consider- 
ation of  the  Jury.  Therefore,  the  Judgment 
Is  reversed,  and  a  new  venire  awarded. 


(u  a  I.  E«) 

SENFT  V.  CARPENTER. 

(Supreme  Court  of  Rhode  Island.     AprO  13, 

1894.) 

CUBTODT  AND  HaINTBNANCB  OT  INSAKB  PeBSOM — 

Sdpport  bt  Hdsband. 
1.  Under  Pub.  Laws,  c  819,  providing  that, 
where  a  person  has  been  adjudged  Insane,  un- 
less recognizance  be  given  that  she  shall  not 
go  at  large  till  cured,  the  court  shall  commit  her 
to  the  insane  hospital  or  state  insane  asylum 
untU  cured,  or  until  the  necessity  of  zeetraint 
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be  remored,  a  penon  cannot  hare  {ila  wife  re- 
■tratned  in  an  insane  hospital,  where  she  has 
jiven  such  recognizanpo,  though  she  be  insane. 

2.  Where  the  husband  refused  to  support 
the  wife  at  any  other  place  than  the  insane 
ASTlum,  he  may  be  compelled  to  support  her 
outside  of  the  matrimonial  home. 

3.  Where  the  wife,  with  the  consent  of  her 
bail,  went  to  the  house  of  her  sister  to  board, 
the  fact  that  the  husband  shortly  after  pro- 
vided a  place  for  her  among  strangers  would 
■lot  relieve  him  from  liability  for  her  board  and 
care  at  the  sister's  bouse;  the  wife  being  in  an 
enfeebled  condition,  and  in  need  of  relatives' 
eare. 

Bxceptlona  from  coart  of  common  pleaa. 

Action  by  Frederick  Senft  against  UonucB 
F.  Otapeater.  There  wob  Judgment  for 
plaintiff,  and  defendant  excepts.  Excep- 
tions ovemiled. 

Page  &  Owen,  and  A.  J.  Cashing,  for  plain- 
tiff.    S.  S.  Lapham,  for  defendant 

TILIilNOHAST,  J.  This  is  assumpsit  to 
recover  for  the  board,  nursing,  end  care  of 
ibe  defendant's  wife  for  the  period  of  17 
weeks  at  |20  per  week.  The  Jury  found  for 
the  plaintiff  in  the  sum  of  $295.  The  facts 
Id  the  case,  In  so  far  as  they  are  material 
to  tbe  question  raised  by  the  bill  of  excep- 
tions, are  as  follows,  viz.:  The  defendant's 
wife,  who  had  been  confined  ,for  several 
years  In  tbe  Butler  Hospital  for  the  Insane, 
bad  escaped  from  that  institution,  and  on  the 
16tb  day  of  January,  1891,  was  arrested, 
•and  brought  before  tbe  district  court  In 
Providence,  upon  a  complolpt  by  ber  htis- 
band,  setting  forth  that  she  was  Insane,  and 
so  furiously  mad  as  to  render  It  dangerous 
to  the  peace  and  safety  of  the  people  of  tbe 
state  for  her  to  go  at  large,  whereupon,  upon 
glTtng  satisfactory  recognizance  under  the 
provisions  of  chapter  819,  Pub.  Laws,  she  was 
released  from  said  arrest.  She  was  there- 
upon taken  by  her  Sister,  the  plaintiff's  wife, 
to  plaintiff's  home,  where,  for  a  period  of 
17  weeks,  sbe  was  provided  with  board, 
lodging,  nursing,  and  medical  attendance;  she 
being  during  all  of  that  time  an  invalid,  and 
requiring  much  care  and  attention.  The  de- 
fendant objected  to  his  wife's  going  to  plain- 
tiff's bouse,  and  notified  him  on  said  16tb 
day  of  January,  at  said  district  court,  that 
he  would  not  pay  bis  wife's  board  at  plain- 
tttCs  bouse,  but  would  do  so  at  said  Butler 
Hospital  for  tbe  Insane,  but  that  outside  of 
that  institution  he  would  pay  nothing  for 
her.  Tbe  defendant  offered  testimony  to 
inx>Te  that  his  wife  was  insane  at  the  time 
when  she  was  placed  in  said  Butler  Hospi- 
tal, and  bad  continued  so  ever  since;  that 
tbe  reason  why  he  did  not  take  ber  to  his 
own  home  was  that  be  did  not  consider  it 
safe  to  live  with  her;  that  said  hospital 
was  a  fit  and  proper  place  for  ber  to  be 
'  kept,  and  tbat  be  was  ready  and  wilUng  to 
support  ber  there.  But  the  court  ruled  tbat 
it  was  impertinent  la  so  far  as  it  was  offered 
for  tbe  purpoae  of  showing  tbat  tbe  defend- 
ant  had  tbe  rlgbt  to  dlct&te  as  to  tbe  con- 


finement of  his  wife  in  said  hospital  aa  a 
condition  for  her  support  after  bond  tor 
her  liberty  bad  been  given  as  aforesaid;  that, 
having  given  such  recognizance,  she  was  en- 
titled to  freedom  from  incarceration  in  the 
Butler  Hospital,  at  the  State  Asylum  for  tiie 
Insane,— the  places  specified  in  said  recog- 
nizance. To  this,  and  many  other  mlinjs 
of  a  similar  character,  defendant  duly  ex- 
cepted. He  also  excepted  to  tbe  ruling  of 
the  court  In  not  permitting  him  to  testify  as 
to  his  conversation  with  Mr.  Dorsey  whUe 
his  wife  was  under  his  control  as  bail  for  her, 
and  as  to  his  beii^;  wiUlng  to  support  bw, 
and  as  to  whether  he  had  provided  a  suit- 
able place  for  her  to  live  and  be  taken  care 
of  outside  of  his  own  home.  He  also  except- 
ed to  tbe  ruling  of  the  court  in  not  allowing 
Dr.  Palmer  to  testify  as  to  whether  the 
Butier  Hospital  was  a  proper  and  tbe  best 
place  for  Mrs.  Carpenter  to  be  taken  care  of 
and  attended  to.  The  defendant's  wife  per- 
slstenUy  refused  to  hold  any  communication 
with,  or  even  to  see,  him,  from  the  time  wben 
he  first  caused  her  to  be  confined  in  said  But- 
ler Hospital,  she  claiming  that  sbe  was  not 
Insane,  and,  therefore,  tiiat  ber  said  oonfioe- 
ment  was  wrongful. 

The  exceptions  to  tbe  various  rulings  of  tbe 
court  for  excluding  testimony  to  prove  tbat 
the  Butier  Hospital  for  the  Insane  was  a  fit 
and  proper  place  for  defendant's  wife  raise 
the  question  as  to  whether  the  defendant  bad 
the  right  to  have  his  wife  detained  in  said 
institution,  and  thereby  restrained  of  ber 
liberty,  after  having  given  recognisance  as 
aforesaid.  We  think  It  is  clear  that  this  ques- 
tion must  be  answered  in  the  negative.  Sec- 
tion 2  of  said  chapter  819  provides  as  fol- 
lows: "If  the  court  on  such  examination 
shall  adjudge  such  complaint  to  be  true,  it 
shall,  unless  a  recognizance  satisfactory  to 
said  court  be  then  given  before  it  tbat  said 
person  shall  not  be  permitted  to  go  at  large 
until  restored  to  soundness  of  mind,  commit 
such  person  by  warrant  under  its  band  and 
seal  to  the  BuUer  Hospital  for  the  Insane 
or  to  the  State  Asylum  for  the  Insane,  there 
to  be  detained  until,  in  the  Judgment  of  tbe 
district  court  of  the  district  In  which  be  may 
be  detained,  be  shall,  upon  inspection  and 
examination,  be  dedared  to  be  restored  to 
soundness  of  mind,  or  to  be  no  longv  undo' 
the  necessity  of  restraint,  or  imtll  reoog- 
nizance  as  aforesaid,  satisfactory  to  said  dis- 
trict court  of  the  district  in  which  he  is  con- 
fined, shall  be  given  before  it"  The  defend- 
ant's wife,  having  complied  with  said  pro- 
vision by  giving  recognizance  satisfactory  to 
the  court,  was  entiUed  to  her  liberty  so  far 
as  tbe  defendant  was  concerned;  and  hence 
he  had  no  right  to  insist,  as  a  condition  for 
his  supporting  her,  that  she  should  be  re- 
turned to  said  hospital.  It  was  immaterial, 
then,  whether  as  a  matter  of  fact  she  was 
still  insane,  or  whether  said  hospital  was  a 
proper  place  for  her.  She  hod  token  the 
proper  legal  proceedings  to  tree  heiaeU,  for 
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tbe  time  being,  at  any  rate,  from  said  re- 
straint, and  the  defendant  could  not  debar 
her  from  the  privilege  thereby  secured.  The 
responsibility  of  her  subsequent  conduct  was 
placed  upon  Mr.  Dorsey,  who  had  the  right 
to  control  her  movements,  and  whose  duty  it 
was  to  Bee  to  it  that  she  be  not  permitted 
to  go  at  large  nntU  restored  to  soundness  of 
mind. 

The  next  question  raised  by  the  bill  of  ex- 
ceptions Is  whether,  defendant  having  re- 
fused to  support  his  wife  at  any  other  place 
than  said  Butler  Hospital  for  the  Insane, 
be  can  be  compelled  to  support  her  outside  of 
tbe  matrimonial  home.  We  think  this  ques- 
tion must  be  answered  In  the  affirmative. 
It  is  clearly  the  duty  of  the  husband  to  fur- 
nish necessaries  for  the  support  and  main- 
tenance of  his  wife  according  to  his  station 
and  ability,  provided  she  is  not  guilty  of  such 
misconduct  as  works  a  forfeiture  of  her  mari- 
tal rights.  See  Anthony,  Cowell  &  Co.  v. 
PblUips,  17  R.  I.  188,  20  AU.  033.  And  1«  is 
not  claimed  in  the  case  at  bar  that  tbe  de- 
fendant's wife  had  In  any  manner  forfeited 
■aid  right  (see  Gill  r.  Read,  5  R.  I.  343),  nor 
Is  It  claimed  that  the  defendant  made  any 
provision  for  or  offered  to  support  her  at  the 
matrimonial  home;  bat;  on  the  other  band, 
it  does  appear  that  he  had  declined  so  to  do. 
After  being  liberated  from  said  hospital,  then, 
she  was  without  a  home  and  without  sup- 
port, and  hence  had  a  right  to  select  for  her- 
self, by  the  permission  of  her  bail,  a  proper 
and  suitable  place  to  live,  upon  the  credit  of 
her  husband,  and  at  his  expense.  See  Seaton 
V.  Benedict,  2  Smith,  Lead.  Cas.  48&-604,  and 
note.  The  charge  of  the  court  below  upon 
this  branch  of  the  case,  which  was  substan- 
tially correct,  was  as  follows:  "The  hiisband 
has  the  right  to  dictate  what  Is  called  'the 
matrlmonlEil  home.'  "  "He  can  establish  his 
home  where  he  sees  fit,  and  it  is  the  duty  of 
tbe  wife  to  live  witli  him  in  that  matrimonial 
home;  and  if  he  establishes  a  home,  and 
provides  for  his  wife  there,  he  can  dictate 
where  It  shall  be."  "Now,  gentlemen,  if  he 
does  not  provide  that  matrimonial  home,  but 
requires  the  wife  to  live  elsewhere,— if  be 
either  refuses  or  neglects  to  provide  such 
matrimonial  home, — he  win  be  responsible  for 
her  reasonable  board.  •  •  •  When  she 
goes  out  from  this  matrimcnial  home,  if  the 
husband  does  not  provide  her  with  support 
there,  she  goes  out  with  the  credit  of  the 
bnsband  for  the  necessaries  of  life,  «  •  * 
by  virtue  of  her  relation  to  him  as  a  member 
of  the  family  having  the  right  to  claim 
those  necessaries;  and,  though  she  may  be 
weak,  though  she  may  be  feeble,  though  she 
may  be  Insane,  she  is  still  entitled  to  have 
necessaries  provided  for  her,  and  those  who 
are  willing  to  provide  them  for  her  would 
have  a  right  of  actlwi  against  the  husband." 
Of  course,  we  do  hot  intend  to  be  imderstood, 
in  adopting  the  foregoing  language  of  the 
court  below  concerning  the  right  of  the  hus- 
band to  dictate  as  to  the  matrimonial  dovi- 


Idle,.  that  the  mk  stated  may  not,  like  moat 
legal  propositions,  be  subject  to  exceptions; 
but  simply  that  such  is  the  general  rule.  If 
there  Is  evident  unfltness  in  the  husband's 
selection  of  the  matrimonial  domicile,  we  are 
not  prepared  to  say,  as  matter  of  law,  that 
the  wife  is  bound  to  accompany  him.  Pow- 
eU  V.  PoweU,  29  Vt  148;  9  Am.  &  Eng.  Enc. 
Law,  pp.  812,  813;  Schouler,  Dom.  Kel.  (3d 
Ed.)  {  38,  and  cases  cited;  for  with  the  con- 
stantly growing  sentiment  and  legislation  in 
favor  of  both  the  personal  and  property 
rights  of  married  women,  the  harsh  and  ar- 
bitrary rules  of  the  common  law  relating 
thereto  aire  gradually  and  Justly  being  modi- 
fled,  and  the  more  humane  doctrine  of  equal 
rights  before  the  law  la  coming  to  be  recog- 
nized as  far  as  practicable.  But  the  defend- 
ant further  contends  that  he  is  not  liable 
in  this  case  for  the  reason  that,  shortly  after 
his  wife  went  to  the  plaintiff's  house  to  board, 
he  provided  a  suitable  place  outside  of  his 
own  house  for  her  to  board  and  be  taken  care 
of,  and  communicated  this  fact  to  Mr.  Dor- 
sey, her  bail,  and  also  to  Mr.  Albert  R.  Sher- 
man, who  was  instrumental  In  having  her 
released  from  the  hospital.  We  cannot  as- 
sent to  this  proposition.  Mrs.  Carpenter  was, 
and  long  had  been,  an  invalid.  She  was  In 
a  very  nervous  and  enfeebled  condition,  and 
specially  in  need  of  that  sympathy  and  lov- 
ing care  which  could  best  be  bestowed  by 
near  relatives.  She  wished  to  be  with  her 
sister,  and,  as  she  had  rightfully  gone  to  the 
plaintiff's  house  after  her  husband  had  de- 
clined to  support  her  outside  of  said  hospital, 
we  do  not  think  he  could  relieve  himself  from 
the  liability  of  paying  for  her  board  and 
care  at  plaintiff's  house  by  simply  providing 
a  place  for  her  among  strangers.  The  de- 
fendant, being  of  sufficient  ability,  was  bound 
to  provide  for  his  wife  In  a  manner  suitable 
to  her  debilitated  condition  of  health,  and  we 
do  not  think  this  duty  was  discharged  in  tbe 
peculiar  circumstances  of  this  case  by  the 
provision  which  he  subsequently  made  or  of- 
fered to  make  for  her;  for,  as  well  said  by 
the  presiding  Justice  in  his  charge  to  the 
Jury  on  this  branch  of  the  case:  "When  the 
husband  falls  and  refuses  to  provide  a  matri- 
monial home,  and  says:  "Here,  I  will  sup- 
port my  wife  at  such  a  place,  or  at  such  an- 
other place,  no  matter  how  distasteful  it 
may  be  to  tbe  wife,  no  matter  how  unfor- 
tunate It  may  be  to  her  if  her  physical  condi- 
tion should  be  such  as  to  require  sympathy 
and  attendance  and  the  loving  ministrations 
of  kindred,'  •  •  •  If  the  condition  of  the 
wife  be  such  that  she  Is  peculiarly  dependent 
upon  the  ministrations  and  the  presdice  of 
relatives,  and  the  husband  refuses  or  deiilines 
to  provide  this  matrimonial  home,  then  he 
cannot  dictate  to  the  wife,  husband  though 
he  be,  'You  may  live  anywhere  except  In  the 
matrimonial  home,  or  in  the  home  of  your 
kindred.'  That  is  going  further  than  he,  by 
law,  as  I  understand  it,  has  the  right  to  go." 
We  have  considered  tbe  numerous  other  ex- 
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ceptiona  taken  by  the  defendant's  counsel, 
but  do  not  think  they  are  well  founded.  The 
^ceptlons  are  orerruled,  and  the  Judgment 
of  the  court  of  common  pleas  is  affirmed, 
with  costs  of  this  court 


(18  R.  I.  4(4) 

SAYINGS  BANK  OP  NEWPORT  t.  HAi3S 
et  al. 

(Sopreme  Court  of  Bhode  Island.    Jan.  31, 
1894.) 

CONSTBOCTION  OF  WiLL— NATUBB  OF  ESTATB. 

Testator  gaye  his  wife  the  Interest  of  his 
estate,  the  residue  to  be  divided  equally  among 
his  daughters  J.,  D.,  and  M.  on  the  wife's  death 
or  remarriage,  and,  if  D.  should  die  before  the 
wife,  D.'s  part  to  go  to  her  daughter  K.  BM, 
that  on  the  widow's  remarriage  the  gift  to 
the  danditers  became  absolute^  and  that  the 
gift  to  D.  was  not  contingent  on  her  surviv- 
ing the  widow. 

Bill  of  int^pleader  by  the  Savings  Bank  of 
Newimrt  against  the  administrator  of  the  es- 
tate of  Deborah  J.  Dunn,  and  John  Frank 
Hayes,  executor  of  the  will  of  Edward 
Hayes,  deceased,  to  determine  which  of  the 
two  defendants  is  entitled  to  a  fund.  Decree 
iae  the  administrator  of  the  estate  of  Dunn. 

Frauds  B.  Pedcham,  for  complainant 
Christopher  E.  Champlin,  for  executor  of  Ed- 
ward Hayes.  William  P.  Sheffield,  Jr.,  for 
administrator  of  Deborah  J.  Dunn. 

STINE8S,  J.  The  third  clause  of  the  will 
of  Edward  Hayea,  late  of  New  Shoreham, 
gave  to  his  wife,  Mary  B.  Hayes,  as  long  as 
she  should  remain  sole  and  unmarried,  all 
the  Interest  that  should  accrue  on  his  notes, 
mortgages,  and  money.  The  fourth  dause 
gave  the  residue,  after  his  wife's  decease,  or, 
in  case  she  should  again  marry,  equally  to 
bis  three  children,  John  Frank  Hayes,  Deb- 
orah J.  Rose,  and  Maggie  Hayes.  The  sixth 
dauae  was  as  f(^ows:  "In  case  my  said 
daughter  Deborah  Jane -Rose  should  die  be- 
fore my  said  wife,  Mary  E.  Hayes,  the  said 
Deborah  Jane  Rose's  part  is  to  go  to  her 
daughter  Joanna  L.  Rose."  Edward  Hayes 
died  December  3,  1884,  and  his  widow  re- 
married September  5,  1886.  Deborah  mar- 
ried Edward  M.  Dunn  October  2,  1886,  and 
was  subsequently  known  as  Jane  D.  Dunn. 
After  the  remarriage  of  the  widow,  the  re- 
spondent John  Frank  Hayes,  as  executor  of 
the  will  of  his  father,  ddlvered  one-third  of 
the  personal  property  referred  to  above, 
amounting  to  about  $1,700,  to  his  sister  Deb- 
orah; and  a  portion  of  that  sum  was  depos- 
ited in  the  complainant  bank,  in  her  name,  as 
Jane  D.  Dunn,  where  it  now  remains.  Jo- 
anna Ii.  Rose  died  January  5,  1890,  without 
issue,  and  Deborah  died  October  4,  1890,  in- 
testate. As  both  these  deaths  occurred  dur- 
ing the  life  of  the  widow,  the  respondent 
John  Frank  Hayes  claims  that  the  fund  In 
question  bdongs  to  the  next  of  kin  of  Ed- 
ward Hayea,  as  part  of  a  lapsed  legacy,  and 


the  administrator  of  the  estate  of  Debcnnh 
J.  Dunn  daims  that  it  belongs  to  him. 

The  case  has  been  elaborately  presented  in 
behalf  of  the  claimant  John  Frank  Hayes, 
upon  the  assumption  that  the  bequest  to  Deb- 
orah, taking  the  fourth  and  sixth  clauses  of 
the  will  together,  was  a  contingent  interest 
simply,  dependent  upon  her  surviving  her 
mother,  the  widow  of  Edward  Hayes.  But 
the  question  arises,  is  this  assumption  cor- 
rect? We  do  not  think  it  is.  The  fourth 
dause  provided  for  the  absolute  division  of 
the  personalty  upon  the  death  of  the  widow, 
or  upon  her  remarriage.  Upon  the  happen- 
ing of  the  latter  event  the  gift  was  complete^ 
and  there  is  nothing  in  the  will  which  evinces 
any  Intention  to  cut  It  down.  The  sixth 
dause  relates  to  but  one  of  the  events  named 
In  the  fourth.  If  we  should  hold  that  this 
afCects  the  whole  gift  under  the  fourth  dause, 
we  should  thereby  cut  down,  by  an  Implica- 
tion, the  absolute  bequest  upon  the  contin- 
gency of  a  remarriage,  and  violate  the  plain 
words  of  the  testator.  The  sixth  dause  was 
evidently  Intended  to  direct  how  the  gift 
should  go  in  case  Deborah  should  not  take 
It  upon  the  event  of  a  remarriage.  It  was 
an  executory  bequest  to  Joanna,  dependent 
up<m  the  fact  that  tbe  estate  had  not  previ- 
ously vested  in  her  mother  upon  the  happoi- 
Ing  of  the  event  as  provided  in  the  fourth 
clause.  In  no  oth«'  way  can  we  construe 
the  dause  without  strlldng  out  of  the  fourth 
dause  the  unqualified  direction  to  divide  the 
estate  upon  that  event.  The  remarriage  oc- 
curred. Thereupon,  Deborah's  right  became 
vested  and  absolute;  and  that  this  Is  the 
natural  meaning  of  the  language  of  the  win 
is  further  evidenced  by  the  fact  that  the  pat^ 
ties  themsdves  so  understood  it  and  acted 
accordingly.  Her  share  was  properly  tamed 
over  to  her,  and  became  and  is  a  part  of  ber 
estate.  The  case  is  similar  to  Edwards  v. 
Edwards,  15  Beav.  357;'  and  although  one 
of  the  rules  of  construction  therein  set  forth 
was  subsequently  disapproved  in  O'Maboney 
V.  Burdett,  L.  R,  7  H.  L.  388,  the  house  of 
lords  considered  that  the  language  of  the 
will  in  the  former  case  amply  sustained  the 
decision.  Deposit  Co.  v.  Brown,  71  Md.  166, 
17  Atl.  937,  dted  by  the  executor.  Is  In  line 
with  the  construction  we  have  given  to  the 
will,  although  the  time  of  vesting  in  that  case 
was  more  deariy  expressed;  as,  also,  Straus 
V.  Rost,  67  Md.  465,  10  AtL  74.  Our  condo- 
sion  is  that  the  fund  In  question  belongs  to 
the  administrator  of  the  estate  of  Debocab 
J.  Dunn. 


(U  K.  I.  «a 
In  re  WHEELOCK  et  al. 
(Supreme  Court  of  Rhode  Island.    Jan.  28^ 
1894.) 

ATTAOItMINT  —  RBLBASB  —  PoWBKB  OF  NOSXBSI- 
DBNT— ReOBIVBHB. 

1.  An  attachment  against  the  proper^  of  a 
partnership  composed  of  a  resident  and  non- 
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resident  catin6t  be  released  under  Pub.  St.  c. 
237,  i  12,  providing  that  a  judgment  debtor 
may  release  an  attachment  before  the  pr<verty 
is  sold  by  recording  where  the  assignor  resides, 
or  his  real  estate  is  situated,  an  assignment  of 
his  jircnerty  for  the  benefit  of  his  creditors. 

2.  Under  Pub.  St  c.  237,  the  attpreme  court 
has  no  jurisdiction  to  appoint  a  receiver  of  the 
estate  of  an  insolvent  nonresident. 

George  O.  Johnson,  a  resident  of  Rhode  Is- 
land, and  Daniel  A.  White,  a  resident  of 
Massachusetts,  carried  on  business  in  Rhode 
Island,  as  copartners,  under  the  name  of 
George  O.  Johnson  &  Co.  The  partnership 
property  having  been  attached  at  the  suit 
of  James  Roth-well  &  Co.,  creditors  of  George 
O.  Johnson  &  Co.,  Johnson  and  White,  indi- 
vidually and  as  copartners,  executed  an  as- 
signment of  all  their  property  to  Charles  A 
Wheelock  for  the  ben^ts  of  their  creditors. 
The  assignee  and  the  attaching  creditors 
concur  in  a  statement  of  the  facts,  and  petl- 
tlon  the  court  for  an  opinion  as  to  whether  the 
assignmoit  operated  to  dissolve  the  attach- 
ment 

AdcMiiram  J.  Cashing,  for  assignee  Charles 
A  Wheelock.  Bdward  D.  Bassett  and  Ed- 
ward L.  Mitchell,  toe  creditors. 

PER  CURIAM.  We  are  of  the  opinion  that 
the  assignment  by  George  O.  Johnson  and 
Daniel  A.  White,  as  set  forth  In  the  petition, 
was  Ineffectual  to  dissolve  the  attachment 
on  the  property  of  the  firm  of  George  O. 
Johnson  &  Co.  by  James  RothweU  &  Co. 
Pub.  St  R.  I.  c.  237,  seems  to  contemplate 
as  within  its  provisions  only  insolvents  who 
are  residents  of  the  state.  In  Phillips  v. 
Newton,  12  R.  L  489,  It  was  held  that  un- 
der Pnb.  Laws  R.  L  1878,  c.  723,  of  which 
chapter  237,  {{  11-15,  17,  19-21  are  a  re- 
enactment,  this  court  had  no  Jurisdiction  to 
apiwlnt  a  receiver  of  the  estate  of  an  in- 
stdvent  debtw  unless  at  the  time  of  filing  of 
the  i>etItIon  the  debtor  was  a  resident  of  the 
state.  Again,  section  12  makes  it  necessary 
to  the  dissolution  of  an  attachment  that  the 
assignment  according  to  Its  provisions,  shall 
be  recorded  In  the  records  of  the  town  or 
dty  where  the  assignor  resides,  or  where  his 
real  estate  Is  situated.  Alves  v.  Barber,  17 
R.  I.  712,  24  AO.  628.  A  compliance  with 
this  requirement,  so  far  as  the  ncnresldent 
partner,  White,  is  concerned.  Is  impossible. 


(U  R.  I.  481) 

BANE  OF  AMERICA  IX)AN  &  TRUST  CO. 

V.  BURDICK. 

(Supreme  Court  of  Rhode  Island.     Feb.  21, 

1894.) 

Pabtnership— Bill  fob  Dissolution — Recbivbr 

— ASSIONMENT  FOB  CrKDITORS — ATTACHMBNT— 
Ck>STS. 

The  right  given  by  Pub.  St  c.  237,  I  19, 
to  have  costs  of  an  attachment  preferred,  where, 
under  sectioa  12,  it  is  dissolved  by  an  assign- 
ment by  ^e  debtor  for  the  benefit  of  creditors, 
is  not  affected  hy  the  fact  that  prior  to  the  at- 
tachment a  suit  was  Instituted  among  the  part- 


ners of  the  debtor  firm  for  a  dissolution,  ac- 
counting, and  receiver,  in  which  a  decree  was 
rendered  merely  for  the  an>ointment  of  a  re- 
ceiver, subsequent  to  which  the  assignment  was 
made,  where  there  is  no  decree  for  an  account 
of  the  partnership  property  and  debts. 

Exceptions  from  court  of  common  pleas. 

Action  by  the  Bank  of  America  Lioan  & 
Trust  Company  against  Marcus  M.  Burdlck 
for  the  costs  of  an  attachment  dissolved  by 
an  assignment  to  defendant  for  the  benefit 
of  creditors.  Judgment  tor  plaintiff.  De- 
fendant excepts.    Exceptions  overruled. 

Edward  D.  Bassett  and  Edward  L.  Mitch- 
ell, for  plaintiff.  Dexter  B.  Potter,  for  de- 
fendant 

MATTESON,  O.  J.  This  is  an  action  to 
recover  the  sum  of  9114.35,  costs  taxed  in 
favor  of  the  plaintiff  in  a  suit  brought  by  It 
against  the  firm  of  George  F.  Chapman  & 
Co.  The  facts  are  as  follows:  William  F. 
Perry,  Jr.,  and  George  P.  Chapman  were 
copartners  In  business  under  the  name  and 
style  of  George  F.  Chapman  &  Co.  WhUe 
such  copartners,  on  November  23,  1892,  Pa> 
ry  filed  a  bill  in  equity  In  the  supreme  court, 
for  this  coimty  against  Chapman  for  a  dis- 
solution of  the  partnerslilp,  the  taking  of  an 
account  tiie  appointment  of  a  receiver  of 
tlie  partnership  assets,  and  the  winding  up 
of  its  affairs.  The  subpoena  Issued  on  the 
bill  was  served  on  Chapman  on  November 
25,  1892.  On  the  following  day  the  plaintiff 
sued  out  from  the  district  court  of  the  sixth 
Judicial  district  a  writ  of  attachment  against 
the  firm  of  George  F.  Chapman  &  Co.,  on  a 
claim  which  It  had  against  them,  and  had 
It  served  on  that  date  by  attachment  of  cer- 
tain personal  property  of  the  firm.  The  de- 
fendant In  the  present  suit  was  appointed 
receiver  In  the  equity  suit  (Perry  v.  Chap- 
man) on  November  29,  1892,  and  thereupon, 
before  the  recovery  of  Judgment  by  the' 
plaintiff  in  the  suit  brought  by  him  In  the 
district  court,  demanded  from  the  plaintiff 
and  the  attaching  officer  possession  of  the 
attached  property.  Compliance  with  this 
demand  was  refused.  On  December  6,  1892, 
Chapman  and  Perry  made  an  assignment  of 
all  their  property— partnership  and  Individ- 
ual—to  the  present  defendant  which  assign- 
ment was  Intended,  as  the  defendant  alleges, 
for  the  equal  benefit  of  all  the  creditors  of 
the  assignors,  and  was  duly  recorded.  It 
was,  however.  In  consequence  of  an  omission 
by  the  scrivener,  imperfect  The  plaintiff 
denied  its  sufficiency  under  Pub.  St  R.  I.  c. 
237,  §  12,  to  dissolve  the  attachment  Subse- 
quently, on  December  20,  1892,  Chapman 
and  Perry  made  a  second  assignment  to  the 
defendant  of  all  their  property,— partnership 
and  Individual,- for  the  equal  benefit  of  all 
their  creditors,  which  was  also  duly  record-, 
ed.  Tbercui)on,  the  officer  in  possession  of 
the  property  attached,  acting  for  the  plain- 
tiff, delivered  the  property  to  the  defendant 
On  December  15,  1892,  the  plaintiff  recover- 
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cd  judgment  against  the  firm,  In  the  suit 
begun  by  the  attachment,  for  Its  debt  and 
codts> 

Pub.  St.  R.  I.  c.  237,  I  19,  provides  that 
the  costs  In  cases  uiMn  which  attachments 
or  levies  are  made,  which  are  dissolved  un- 
der the  provisions  of  that  chapter,  shall  be 
preferred  and  be  first  paid  by  the  receiver 
appointed  thereunder.  The  plaintiff  claims 
that  It  l8  entitled  to  recover,  imder  this  pro- 
vision, the  costs  which  accrued  on  the  at- 
tachment to  the  date  of  Its  dissolution.  The 
defendant  having  declined  to  pay  these 
costs,  It  brought  this  suit  against  him,  as  as- 
signee of  Chapman  and  Perry,  In  the  dis- 
trict court  of  the  sixth  judicial  district.  In 
that  court  the  defendant  submitted  to  judg- 
ment for  the  plaintiff,  and  appealed  to  the 
court  of  common  pleas  for  this  county.  The 
latter  court  heard  the  case,— Jury  trial  being 
waived,— and  gave  judgm«jt  for  the  plain- 
tiff for  the  amount  claimed  and  costs.  The 
defendant  excepted  to  the  judgment  as  er- 
roneous, and  now  brings  the  case  before  us, 
on  hlB  exception,  for  review.  The  defendant 
claims  that,  when  the  decree  was  entered 
In  the  equity  suit,  it  took  effect,  as  to  the 
plaintiff,  as  of  the  flUng  of  the  bill,  or,  at 
any  rate,  as  of  the  time  of  the  service  of  the 
subpoena;  that  the  title  to,  and  the  right  to 
the  possession  of,  the  proi)erty  then  passea 
to  the  receiver,  and,  the  plaintiff's  attach- 
ment having  been  made  after  the  equity  pro- 
ceedings were  begun,  it  had  ho  right  to  main- 
tain the  attachment  after  demand  by  the  re- 
ceiver for  the  property. 

A  bill  for  the  dissolution  of  a  partnership, 
for  an  account  of  the  partnership  property 
and  debts,  and  for  a  receiver,  is  necessarily 
a  bill  for  the  complete  administration  of  the 
partnership  affairs.  When  a  decree  granting 
relief  on  such  a  bill  has  been  entered,  the 
bill  cannot  be  dismissed  by  the  consent  of 
the  complainant  and  respondent,  without 
that  of  the  creditors  of  the  firm,  though  they 
may  not  be  parties  to  the  bill,  since  the  de- 
cree is  in  the  natm-e  of  a  Judgment  in  their 
favor.  In  Updike  v.  Doyle,  7  B.  I.  446,  460, 
It  is  said:  "The  creditors  were  not,  Indeed, 
parties  to  this  bill  or  decree;  but  as  the  lat- 
ter provides  for  the  ascertainment,  in  order 
to  the  payment,  of  theh:  debts,  they  were  in- 
terested in  it  Any  creditor  could  avail  him- 
self of  It,  and,  after  it,  could  be  enjoined 
fh>m  proceeding  at  law  for  his  debt,  for  the 
very  reason  that^the  decree  opened  to  him 
a  mode  of  recovering  it"  If,  thai,  a  decree 
for  the  taking  of  an  account  of  the  partner- 
ship debts  and  assets  had  been  entered  In 
lie  equity  suit,  at  or  prior  to  the  appoint- 
ment of  the  receiver,  we  think  there  would 
have  been  good  ground  for  the  defendant's 
contention,— «o  far,  at  least,  that  the  plain- 
tiff might  have  been  enjoined  from  prosecut- 
ing its  suit  at  law,  and  required  to  surrender 
the  attached  property  to  the  receiver  on  his 
demand.  But  on  looking  into  the  papers  in 
tb6  equl^  suit,  which  are  made  by  reference 


a  part  of  the  bill  of  exceptions,  we  do  not 
find,  though  a  decree  for  the  appointment  of 
a  receiver  appears  to  have  been  entered  by 
consent,  any  decree  for  taking  an  account 
of  the  partnership  debts  and  assets.  Appar- 
ently, for  some  reason,  the  parties,  after  the 
appointment  of  a  receiver,  thought  it  advis- 
able  to  settle  the  partnership  affairs  under 
the  assignments  to  the  defendant,  rather 
than  to  go  forward  with  the  equity  suit.  In 
the  absence  of  a  decree  providing  for  the 
taking  of  the  partnership  accounts,  as  stat- 
ed, the  creditors  were  in  no  wise  interested 
In  the  suit,  since  no  hiode  was  provided,  of 
which  they  could  avail  themselves  for  the 
recovery  of  their  debts.  This  being  so,  there 
was  no  reason  for  requiring  the  plalntifF  to 
discontinue  Its  suit,  and  to  surrender  the 
property  attached.  Indeed,  to  have  requir- 
ed this  of  the  plaintiff  might  have  worlced  a 
gross  injustice  to  it;  for  the  partn««,  hav- 
ing gotten  rid  of  the  attachment,  and  ob- 
tained a  surrender  of  the  property  to  the  re- 
ceiver, could  have  dismissed  the  bill,  and 
compelled  the  receiver  to  di^oseof  the  prop- 
erty a«  they  might  direct  Exceptions  over- 
ruled, and  judgment  of  the  court  of  common 
pleas  afiBrmed,  with  costs. 


08  R.  I.  <13» 
STATE)  ▼.  WHITE  et  al. 
(Sapreme  Court  of  Rhode  Island.     FeK  17. 
1694.) 

A8Si.ni.T — RzvovAL  OF  Fdbuo  Ndisancb— 8Bi.r- 
Dkfehss. 

1.  On  trial  (w  indictment  for  aasaolt  with 
intent  to  kill  it  appeared  that  A  maiotained  a 
gate  across  a  highway  leading  to  a  beftch  where 
defendant  W.  had  a  seaweed  priyilege,  and 
tried  to  prevent  defendants,  who  came  there 
with  the  intention  of  forcing  the  gate  in  case  of 
resistance,  from,  going  through  on  their  way  to 
the  beach_,  whereupon  defendants  forced  the 
gate,  causmg  a  fight,  resulting  in  the  injuries  to 
A.,  for  assanlting  whom  defendants  were  in- 
dicted. Held  that,  although  A.  was  maintainine 
a  public  nuisance,  which  was  a  source  of  special 
injury  to  W.,  defendants  were  not  jnstined  in 
using  violence  to  overcome  his  resistance. 

2.  Where  defendants  brought  on  the  diffi- 
culty themselves,  they  cannot  plead  sdf -defense. 

Prosecution  against  Isaac  White  and  Bm- 
erson  Ash.  Defendants  were  convicted,  and 
petition  for  a  new  triaL    Petition  denied. 

Willard  B.  Tonnor,  Asst  Atty.  Oen.,  for 
the  State.     Arnold  Green,  for  defendants. 

TILLINGHAST,  J.  This  is  an  indictment 
against  the  defendants,  charging  an  assault 
on  one  Samuel  E.  Almy  with  intent  to  kill 
and  murder.  At  the  trial  of  the  case  in  the 
court  of  common  pleas  the  defendants  were 
found  guilty  of  an  assault  with  a  dang»oas 
weapon,  and  they  now  petition  for  a  new 
trial  on  the  ground  that  the  verdict  is  against 
the  evidence,  and  that  the  presiding  Justice 
erred  In  his  rulings  of  law  and  in  his  in- 
structions to  the  jury. 

The  facts  In  the  case,  as  -shown  by  the 
stenographer's  report  thereof,  are  sntetan- 
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tially  these:  The  defendant  Isaac  White 
bad  a  seaweed  privilege  on  Fogland  beach, 
in  the  town  of  Tiverton,  which  be  had  habit- 
ually exercised,  and  which  was  known  to 
said  Almy.  On  the  day  of  the  happening 
of  the  alleged  assault  White  seat  bis  hired 
man,  Ash.  one  of  the  defendants,  together 
with  a  boy  named  Sweet,  with  a  team,  to 
get  seaweed  from  said  beach.  There  was, 
and  for  upwards  of  a  century  had  been,  a 
public  highway  leading  to  the  beach,  as  was 
subsequently  decided  by  this  court  hi  Almy 
V.  Church,  Index  LL.  170,  28  AtL  58;  but  at 
the  point  where  the  affray  occurred  it  was, 
and  from  time  Immemorial  had  been,  ob- 
structed by  a  gate  wrongfully  maintained  by 
said  Almy  and  his  predecessors  in  title  to 
the  farm  then  owned  by  him,  and  the  case 
referred  to  was  then  pending  In  this  court 
to  determine  as  to  the  right  of  the  town 
council  of  Tiverton  to  open  and  define  said 
highway  from  the  gate  westward  to  the 
beach.  On  the  arrival  of  said  Ash  and 
Sweet  at  the  gate  on  their  way  to  the  beach, 
the  complainant,  who,  having  seen  them  ap- 
I^oaching,  had  left  bis  work  in  the  field,  and 
gone  to  said  gate  for  the  purpose  of  prevent- 
ing them  from  going  through  the  same,  for- 
bade them  from  opening  the  gate;  telling 
Ash  that  if  he  went  through  the  gate  he 
(Almy)  would  go  through  his  blood;  Almy 
at  the  same  time  stepping  back,  and  procur- 
ing two  sticks  from  the  comer  of  the  wall, 
and  giving  one  of  them  to  Hussey,  bis  hired 
man,  and  telling  him  to  use  it  if  necessary. 
After  some  talk  between  Ash  and  Almy  as 
to  the  right  of  the  former  to  go  through 
said  gate,  and  after  being  forbidden  as  afore- 
said, Ash  said  to  the  boy  Sweet:  "We  can't 
get  anything  here  now.  We  might  as  well 
go  and  tell  the  old  man  [as  he  called  him, 
referring  to  White],  and  if  he  wants  to  go 
through  to  come  down;"  whereupon  the 
young  man  started  on  his  errand,  and  Aah 
turned  bis  team  around,  and  drove  away  to 
a  neighbor's  house  near  by.  After  an  hour 
or  80  had  elapsed.  Ash,  who  In  the  mean 
time  had  armed  himself  with  a  pistol,  re- 
turned to  the  gate  with  his  team.  White  then 
being  with  him;  whereupon  Ash  said,  "Will 
you  open  that  gate  now?"  and  Almy  replied, 
"No,  I  wUl  prevent  your  entering  for  any 
purpose  whatever."  Ash  said,  "We  have 
got  the  tools  to  do  it  with,  and  we  are  go- 
ing through;"  whereupon  the  defendants, 
after  some  delay  and  parleying,  during 
which  violent,  profane,  and  threatening  lan- 
guage was  used  by  the  defendants  towards 
Almy,  and  after  a  request  by  White  to 
Almy  to  open  the  gate,  which  was  again 
refused,  Almy  saying  to  White  that  if  be 
did  open  it  he  would  have  to  go  over 
tats  (Almy's)  dead  body,  Almy  and  Hussey 
having  the  sticks  in  their  hands,  turned  their 
ox  team  around,  and  backed  it  violently 
against  the  gate  several  times,  for  the  pur- 
pose of  breaking  It  down,  and  thereby  ob- 
taining access  to  -the  beach.     While  the  de- 


fendants were  thus  engaged,  Almy,  togeth- 
er with  said  Hussey,  persistently  and  vio- 
lently strove  to  prevent  the  team  from  go-  ; 
Ing  through,  by  holding  the  gate,  by  punch- 
ing and  belaboring  the  oxen  with  the  stlclt; 
and  also  by  inserting  the  stick  in  the  wheels 
of  the  cart.  The  defendants,  however,  final- 
ly succeeded  in  breaking  through  the  gate. 
Whether  or  not  any  direct  personal  violence 
was  used  by  either  party  before  the  gate 
was  actually  forced  open  is  not  entirely  clear 
from  the  evidence,  but  elthef  during  the 
breaking  thereof,  or  Immediately  afterwards, 
there  was  a  violent  personal  encounter  be- 
tween Almy  and  the  defendants,  growing 
out  of  the  transaction,  during  which  the  de- 
fendants iised  a  hoe,  pltcfafOrk,  and  pistol, 
breaking  the  arm  of  Almy  and  otherwise  in- 
juring him  to  the  extent  of  disabling  him 
from  offering  further  resistance  to  their  at- 
tempts to  go  through  the  gate  with  their 
team;  whereupon  they  proceeded  to  the 
beach  for  the  purpose  aforesaid.  The  de- 
fendants testify  that  White  was  knocked 
down  and  rendered  Insensible  by  Almy  dur- 
ing the  affray,  and  also  that  Ash  was  beat- 
en by  him  with  a  stick  or  club.  Brlefiy  sum- 
marized, then,  the  evidence  submitted  shows 
that  the  defendants  were  lawfully  on  a  pub- 
lic highway,  going  to  the  beach,  to  collect 
White's  property,  the  seaweed  which  was 
there;  that  said  Almy  had  Illegally  obstruct- 
ed the  highway  by  maintaining  the  gate 
across  the  same,  which  was  a  public  nul-  ' 
sance,  and  which  specially  damnified  the  de- 
fendant White;  that  Almy  refused  to  allow 
the  gate  to  be  opened,  and  aggressively  de- 
fended the  same  by  holding  It  to  prevent  It 
from  being  opened,  and  attacking  the  vehi- 
cle and  the  oxen  of  the  defendants,  while 
the  latter  were  striving  to  force  their  way 
through;  and  that  during  or  Immediately 
after  the  removal  of  said  obstruction  in  the 
manner  aforesaid  a  personal  encounter  en- 
sued between  the  defendants  and  Almy,  in 
which  the  latter  received  the  injuries  com- 
plained of,  and  also  in  which,  accwding  to 
defendants'  testimony,  White  was  knocked 
down  and  rendered  Insensible  by  Almy,  and 
Ash  was  also  beaten  by  him  with  a  Stick. 

The  first  question  which  arises  in  view  of 
this  state  of  facts  is  whether  the  presiding 
Justice  erred  in  his  refusal  to  instruct  the 
Jury  as  requested  by  the  defendants'  counsd: 
(1)  "That  if  the  Jury  finds  that  the  defend- 
ants and  their  cart  were  on  this  highway 
intending  to  take  the  most  direct  trade  to 
the  beach  and  salt  water  for  their  seaweed, 
and  that  Almy  Interrupted  them,  Almy,  and 
not  they,  was  the  aggressor;"  (2)  "that  If 
the  jury  find  that  these  parties  were  at- 
tacked while  upon  a  public  highway  of  the 
state,  Almy,  and  not  they,  was  the  aggres- 
sor." The  answer  to  this  question  depends 
upon  the  correctness  of  the  defendants'  con- 
tention as  to  theh:  legal  right  to  remove  said 
obstruction  by  force,  while  the  complainant 
was  present  and  actively  defending  the  same. 
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If  thejr  had  this  right,  then  Almy,  and  not 
they,  was  the  aggressor,  and  said  request 
to  charge  should  have  been  granted;  other- 
wise not  We  think  It  Is  well  settled,  not- 
withstanding some  decisions  and  dicta  to  the 
contrary,  that  a  private  person  may  not,  of 
his  own  motion,  abate  a  strictly  public  nui- 
sance. Dimes  v.  Petley,  15  Q.  B.  276;  Brown 
V.  Perkins,  12  Gray,  89;  Griffith  v.  McCul- 
lum,  4S  Barb.  661;  Wood,  Nuls.  »  729-737, 
and  cases  cited;  Bowden  y.  Lewis,  13  R.  L 
189.  It  is  also  equally  well  settled  that  a 
private  person  may,  of  bis  own  motion,  abate 
a  public  nuisance  where  the  existence  there- 
of is  a  source  of  special  Injury  to  him,  pro- 
Tided  he  can  do  so  without  a  breach  of  the 
peace.  3  BL  Gomm.  5;  16  Am.  &  Eng.  Enc. 
Law,  990-894,  and  cases  cited;  State  v. 
Keeran,  5  R.  I.  497,  510;  Clark  v.  Ice  Co., 
24  Mich.  508;  Mayor  of  Colchester  v.  Brooke, 
7  Q.  B.  339;  Bung  v.  Sboneberger,  2  Watts, 
23;  4  Wait,  Act  &  Def.  778,  and  cases  cited; 
Day  T.  Day,  4  Md.  262,  270;  State  t.  Plan- 
nagan,  67  Ind.  140.  In  Cooley  on  Torts  (2d 
Bd.  pp.  48,  49)  the  law  is  well  stated  as  fol- 
lows: "The  question  who  may  abate  a  nui- 
sance may  depend  uiK>n  whether  the  nuisance 
is  public  or  private.  If  it  is  a  private  nui- 
sance, he  only  can  abate  it  who  is  injured  by 
its  continuance;  if  it  is  a  public  nuisance,  be 
only  may  abate  it  who  suilers  a  special  griev- 
ance, not  felt  by  the  puUic  In  generaL  There- 
fore, If  one  places  an  obstruction  In  a  public 
street,  an  individual  who  is  Incommoded  by 
it  may  remove  it;  but  unless  he  lias  occasion 
to  make  use  of  the  highway  be  must  leave 
the  public  Injury  to  be  redressed  by  the  pub- 
lic authorities.  It  is  the  existence  of  an 
emergency  which  Justifies  the  interference 
of  the  individual.  In  permitting  this  redress, 
certain  restrictions  are  Imposed  to  prevent 
abuse  or  unnecessary  injury.  One  of  these 
is  that  the  right  mxist  not  be  exercised  to 
the  prejudice  of  the  public  peace.  There- 
fore, if  the  abatement  is  resisted.  It  becomes 
necessary  to  seek  in  the  com-ts  the  ordinary 
legal  remedies."  This  being  the  law,  the 
question  which  naturally  arises  is,  did  the 
defendants  commit  a  breach  of  the  peace  In 
the  abatement  of  the  nuisance  in  question? 
We  think  they  did.  Any  violation  of  the  pub- 
lic order  or  decorum  is  a  breach  of  the  peace. 
Galvin  T.  State,  6  Cold.  283.  The  term  is 
generic,  and  Includes  unlawful  assemblies, 
riots,  affrays,  provoking  a  fight,  and  other 
acts  of  a  similar  character.  The  use  of  gross- 
ly indecent,  profane,  and  abusive  language 
towards  another  person  upon  the  public 
street  or  highway,  in  the  i>re8ence  of  oth- 
ers, Is  a  breach  of  the  peace.  In  Davis  v. 
Burgess,  54  Mich.  514,  20  N.  W.  540,  the 
court  said:  "Now,  what  is  understood  by 
a  'breach  of  the  peace?'  By  'peace,'  as  used 
in  the  law  in  this  connection,  is  meant  the 
tranquillity  enjoyed  by  the  dtizens  of  a 
mimicipality  or  community  where  good  order 
reigns  among  its  members.  It  is  the  natural 
right  of  all  persons  la  political  society,  and 


any  Intentional  violation  of  that  right  is  'a 
breach  of  the  peace.'  It  is  the  ofTense  of 
disturbing  the  public  peace,  or  a  violation  of 
public  order  or  public  decorum.  Actual  per- 
sonal violence  is  not  an  essential  clement  in 
the  offense.  If  it  were,  communities  might 
be  kept  in  a  constant  state  of  turmoil,  fear, 
and  anticipated  danger  from  the  wicked  lan- 
guage and  conduct  of  a  guilty  party,  not 
only  destructive  of  the  peace  of  the  citizens, 
but  of  public  morals,  without  the  commission 
of  the  offense.  The  good  sense  and  morality 
of  the  law  forbid  such  a  construction."  "Be- 
sides actual  breaches  of  the  peace,"  says 
Blackstone  (4  BL  Comm.  150),  "anything  that 
tends  to  provoke  or  excite  others  to  break  it 
is  an  offense  of  the  same  denominatton." 
It  has  been  h^d  that  driving  a  carriage 
through  a  crowded  or  populous  street  at  audi 
a  rate  or  in  such  a  manner  as  to  endanger 
the  safety  of  the  inhabitants  is  an  indictable 
offense  at  common  law,  and  amounts  to  a 
breach  of  the  peace.  U.  S.  v.  Hart  3  Wbed- 
er,  Or.  Gas.  304.  See,  also,  Com.  y.  Foley, 
99  Mass.  497;  1  Bish.  Gr.  Law  (2d  Ed.)  i 
400,  and  cases  cited;  Crosland  y.  Shaw  (Pa. 
Sup.)  12  AtL  840;  Taaffe  y.  Kyne.  9  Mo. 
App.  15.  These  authorities  are  suffidoit  to 
define  and  illustrate  what  constitutes  a 
breach  of  the  peace,  and  to  show  that  the 
defendants  were  clearly  guilty  of  the  com- 
mission thereof  in  attempting  to  abate  the 
nuisance  in  the  manner  aforesaid.  They 
went  wltii  the  evident  intention  of  breaking 
open  the  gate  by  overcoming  whatever  tone 
Almy  might  oppose  to  them.  Hiey  weee 
armed  with  a  pitchfork,  a  hoe,  and  a  pistoL 
They  used  violent  and  profane  language  In 
a  public  highway,  in  the  presence  of  at  least 
six  persons.  They  backed  their  team  against 
the  gate  whUe  Almy  and  Hussey  were  on  the 
opposite  side  thereof,  the  latter  holding  the 
gate,  and  the  former  striving  to  prevent  the 
cart  from  going  through.  They  provoked  a 
quarrel,  and  brought  on  a  personal  encounter. 
In  short  they  went  to  the  place  in  question 
prepared  for,  and  evidently  expecting,  a  fight 
In  connection  with  the  abatement  of  the 
nuisance,  and  they  were  not  disappointed. 
They  took  the  law  into  their  ovni  hands,  and 
In  ddng  so  they  acted  at  their  peril.  Tliat 
Almy  was  In  the  wrong,  and  liable  to  Indict- 
ment for  maintaining  the  nuisance,  as  wtU 
as  for  the  use  of  violence  against  the  defend- 
ants, may  be  assumed;  but  this  fact  did 
not  Justify  the  defendants  In  commlttinir  a 
breach  of  the  peace  in  abating  it  the  public 
peace  being  of  more  impottance  than  the  aa- 
sertion  of  the  defendants'  right  to  use  said 
highway.  We  are  therefore  of  the  opinion 
that  the  defendants,  and  not  Almy,  were  the 
aggressors  in  the  afCray  referred  to,  and 
hence  that  the  presiding  Justice  pr(^>erly.  re- 
fused to  charge  as  requested.  If  the  defend- 
ants' counsel.  In  making  said  requests  to 
charge,  Intended  to  claim  that  in  case  the 
Jury  should  find  that  Almy,  and  not  the  de- 
femlants,  committed  the  fiicst  act  of  personal 
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-^olence,  then  they  were  entitled  to  an  ac- 
quittal, It  is  enough  to  reply  that,  as  the  de- 
fendants were  the  aggressors  In  the  affray 
by  wrongfully  bringing  on  the  flght  as  afore- 
said. It  was  wholly  Immaterial  who  actually 
struck  the  first  blow,  and  hence  that  said 
requests  were  properly  refused. 

But  the  defendants'  counsel  contends  that 
the  case  at  bar  Is  quite  similar  to'  State  v. 
Sherman,  16  R.  I.  631,  18  AU.  1040,  and  hence 
that  the  defendants  are  entitled  to  be  ex- 
onerated, as  the  defendant  was  in  that  case. 
State  T.  Sherman  was  a  very  different  case 
from  this.  There  the  defendant,  while  peace- 
ably engaged  in  removing  a  causeway  of 
dirt  and  stones,  wrongfully  placed  by  the 
complainant  across  the  mouth  of  the  cove, 
through  which  defendant  had  the  right  of  In- 
gress and  egress  to  and  from  his  land  by 
boat,  was  attacked  by  complainant,  where- 
upon defendant,  as  he  testified,  pushed  him 
away,  using  no  more  force  than  was  neces- 
sary in  so  doing.  At  the  trial  of  said  case 
In  the  court  of  common  pleas  the  defendant 
asked  the  court  to  Instruct  the  Jiuy  "that  a 
man  in  a  public  place,  if  attacked,  may  re- 
sist with  his  natural  weapons,  using  no  more 
force  than  is  necessary,  without  retreating." 
nils  request  was  refused,  and  this  court  held 
it  was  error;  that  one  wrongfully  assailed  in 
a  public  place  is  not  obliged  to  retreat  from 
his  assailant  in  order  to  avoid  a  conflict,  but 
may  defend  himself,  meeting  force  with  such 
force  as  Is  needful  for  his  protection,  unless 
such  defense  Involves  a  homicide,  when  a 
different  rule  may  prevail.  In  the  case  at 
bar  no  question  of  self-defense  arises.  The 
defendants  were  not  engaged  In  the  peace- 
able removal  of  the  obstruction  In  question 
when  attacked  by  Almy,  but  were  proceed- 
ing in  a  hostile  manner.  In  violation  of  the 
peace,  to  effect  Its  removal.  The  personal 
ccmflict  which  resulted  was  brought  on  by 
the  defendants  themselves,  and  hence  they 
cannot  be  permitted  to  urge  that  they  acted 
In  self-defense.  In  State  v.  Sherman,  the 
exact  reverse  of  this  was  true,  and  the  de- 
fendant was  properly  permitted  to  rely  on 
his  right  of  self-defense. 

The  second  ground  tor  a  new  trial  Is  that 
the  verdict  was  against  the  evidence.  Upon 
a  careful  examination  of  the  evidence,  we  ore 
not  convinced  that  it  Is  insufficient  to  sus- 
tain the  verdict  Petition  for  a  new  trial 
denied  and  dismissed. 


(U  s.  I.  5«) 

HARRIS  et  ux.  t.  DTBR. 
(Supreme  Court  of  Rhode  Island.     April  5^ 
1894.) 
Wilis — Limitationb — Death  of  Devisbbs. 
Pnb.  St.  c.  182,  §  5,  makes  a  devise  with- 
out words  of  limitation  pass  the  fee,  or  all  tes- 
tator's estate,  unless  the  will  show  a  contrary 
intention.     A  holographic  will,  drawn  without 
help  of  a  lawyer,  gave  the  residue  to  testator's 
children,  in  equal  shares;    shonld  testator  sur- 
vive hia  wife,  then  the  amount  devised  to  her 


to  be  divided  among  her  children  or  their  law- 
ful heirs,  and,  "In  case  of  the  death  of  any  of 
the  six  named  heirs  to  the  residue  of  my  estate 
without  leaving  lawful  issue,  then  the  survivors 
will  inherit  the  portion  of  the  deceased  party," 
but,  should  they  die  leaving  issue,  these  to  "in- 
herit the  parent's  portion."  UM,  that  the 
"death"  of  the  heirs  included  one  occurring  in 
the  lifetime  of  the  testator;  the  word  "inherit" 
being  nsed  loosely,  as  by  a  layman. 

Bill  by  Edward  M.  Harris,  and  Amy,  his 
wife,  against  Oliver  Dyer,  tac  specific  per- 
formance of  a  contract.  Demurrer  to  bill 
overruled. 

James  TlUinghast,  for  complainants.  Wm. 
B.  Tilllnghast,  toe  respMident 

MATTESON,  O.  J.  This  Is  a  bill  for  the 
specific  performance  of,  a  contract  for  the 
sale  of  real  estate.  The  complainant  Amy 
A.  Harris  derived  title  by  warranty  deed 
to  the  tract  of  land  which  is  the  subject 
of  purchase  and  sale,  one-half  from  Hen- 
ry M.  Taber,  and  the  other  half  from  Ade- 
laide Homer  Toel,  Florence  Taber  Holt,  Rob- 
ert Schell  Taber,  Charles  Taber,  Henry  Ta- 
ber, and  Edward  Martin  Taber,  who  were 
the  children  of  Charles  C.  Tabor,  deceased, 
and  the  devisees  named  in  his  last  will  and 
testament  The  clause  of  the  will  in  which 
the  devise  is  contained,  and  which  is  mate- 
rial to  the  present  Inquiry,  is  as  foHows: 
"First,  after  my  lavrfnl  debts  are  paid,  I  give 
and  bequeath  to  my  dear  wife,  Cornelia 
Frances  Martin  Taber,  the  sum  of  twenty- 
five  thousand  dollars  ($25,000),  in  lieu  of  h« 
right  of  dower  in  my  estate,  and  also  be- 
queath to  her  all  my  Interest  In  any  house- 
bold  furniture,  paintings,  silver,  &c.  The  res- 
idue of  my  i»x>perty  or  estate  which  I  may 
possess  at  the  time  of  my  death,  I  give  and 
bequeath  to  my  children,  in  six  equal  shares, 
as  follows:  One-sixth  part  to  my  daughter 
Adelaide  Homo:  Toel,  wife  of  my  dear  friend 
William  Toel;  one-sixth  part  to  my  daughter 
Florence  Taber  Holt,  the  wife  of  my  friend 
Henry  Holt;  one-Sixth  part  to  my  son  Henry 
Taber;  one-sixth  part  to  my  son  Charles  Ta- 
ber; one-sixth  part  to  my  son  Edward  Mar- 
tin Taber;  and  one-sixth  part  to  my  son  Rob- 
ert Schell  Tabor.  In  case  of  the  death  of  my 
wife,  and  my  survival  <tf  hiH>,  then  the 
amount  which  I  had  as  above  devised  to  her 
shall  be  divided  am<mg  her  surviving  chil- 
dren, or  the  lawful  heirs  of  her  children,  in 
equal  portions,  and  also,  in  case  of  the  death  of 
any  of  the  six  named  heirs  to  the  residue  of  my 
estate  without  leavhig  lawful  issue,  then  the 
survivors  will  Inherit  the  portion  of  the  de- 
ceased party;  but  in  case  of  the  death  of  any 
one  of  the  six  parties  named,  leaving  lawful 
Issue,  then  they  are  to  inherit  the  i>arent*s  por- 
tion." The  will  is  dated  March  9,  1877.  At 
that  date  the  said  Adelaide  Homer  Toel  was 
married,  and  had  two  children,  bom,  respec- 
tively, July  19,  1874,  and  December  19,  1876, 
both  of  whom  are  now  living.  The  said  Flor- 
ence Taber  Holt  was  married,  but  had  no 
child.    She  now  has  one  child,  bom  July  18, 
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1889.  The  said  Henry  Taber  was  married, 
but  had  no  child.  He  now  has  three  chil- 
dren, bom,  respectively,  May  18,  1887,  Febru- 
ary 12,  1889,  and  April  30,  1891,  all  of  whom 
are  living.  The  said  Robert  Schell  Taber, 
Charles  Taber,  and  Edward  Martin  Taber 
have  never  been  married.  The  respondent 
has  demurred  to  the  bill  on  the  ground  that 
the  complainants  Harris  are  not  able  to  make 
a  good  title  to  the  one-half  of  the  land  con- 
veyed to  the  said  Amy  by  the  devisees  under 
the  devise  above  set  forth.   . 

There  have  been  a  number  of  cases  of  de- 
vises where  a  gift  to  one  in  fee  has  been  tiA- 
lowed  by  a  gift  over  in  case  the  devisee  die 
with  or  without  issue,  in  which  the  event  of 
death  has  been  refored  to  the  lifetime  of  the 
testator.  Doe  v.  Sparrow,  13  East,  359; 
Clayton  v.  Lowe,  6  Barn.  &  Aid.  636;  Gee  v. 
Mayw,  etc,  of  Manchester,  17  Adol.  &  B.  (N. 
S.)  737;  Ware  t.  Watson,  7  De  Gei,  M.  & 
G.  248;  Rogers  v.  Rogers,  7  Wkly.  Rep.  541; 
Caldwell  T.  Skllton,  18  Pa.  St  152;  Pahrney 
V.  Holsinger,  65  Pa.  St  388;  Hancock's  Es- 
tate, 13  PhUa.  283;  Mickley's  Appeal,  92  Pa. 
St  614;  Stevenson  v.  Fox,  125  Pa.  St  568, 17 
Ati.  480;  BarreU  v.  Barrell,  88  N.  J.  Bq.  60; 
Burdge  v.  Walling,  46  N.  J.  Eq.  10. 16  Atl.  61; 
Murchison  v.  Wblttcd,  87  N.  C.  465.  This  ccn- 
structlon  has  been  adopted  to  avoid  repug- 
nancy, inasmuch  as  the  alternative  limitations 
over,  if  not  so  qualified  or  restricted,  would  re- 
duce the  prior  devise  from  a  fee  to  a  life  es- 
tate. It  is  based  on  the  obvloua  reason  that  if 
the  testator  had  intended  to  give  only  a  life 
estate,  in  the  first  instance,  he  would  have 
said  BO  In  the  terms  of  the  gift  itself.  If,  then. 
In  the  case  at  bar,  the  testator's  Intent  that 
the  primary  gifts  to  his  children  should  be 
ia  fee  is  sufficiently  manifest,  the  case  Is 
brought  within  the  rule  laid  down  in  the  au- 
thorities cited,  which  limits  the  event  of 
death  to  the  te8tat(»''s  lifetime.  We  think 
that  the  testator's  intent  is  sufficiently  mani- 
fest The  gift  is  of  the  residue  of  the  testa- 
tor's estate.  It  Is  never  to  be  presumed  that 
the  testator  intended  to  die  intestate  as  to 
any  part,  of  his  property.  Though  the  devise 
contains  no  wwds  of  limitation,  the  word 
"estate,"  as  is  wen  understood,  has  frequent- 
ly been  held  broad  enough,  unless  restrained 
by  the  omtext  to  pass  a  fee.  In  the  devise 
before  us  there  is  nothing  In  the  context  to 
restrict  its  effect  On  the  contrary,  by  the 
terms  of  the  gift  over,  the  survivors  or  issue, 
as  the  cafie  may  be,  are  to  take  the  portion 
of  the  deceased  party  ot  parent;  so  that  if 
the  survivors  or  issue  are  to  take  in  fee  the 
portion  of  the  deceased,  it  necessarily  follows 
that  the  deceased,  from  whom  that  portion  Is 
to  be  taken,  must  also  have  taken  In  fee. 
And  unless  the  children,  or  the  survivors  of 
them,  or  Issue,  are  to  take  in  fee,  the  testator 
will  have  died  intestate  as  to  the  remaindw 
in  fee,— a  construction  which  is  not  to  be 
adc^ted.  If  it  can  reasonably  be  avcrfded. 
Moreover,  Pub.  St  c.  182,  {  5,  provides  that: 
"Whenever  any  real  estate  shall  be  devised 


without  ww^  of  limitation,  such  devise  shall 
be  construed  to  pass  the  fee  simple  or  other 
the  whole  estate  or  interest  which  the  testa- 
tor had  power  to  dispose  of  by  will  in  such 
real  estate,  unless  a  contrary  intention  shall 
appear  by  the  will."     It  is  suggested  that  a 
contrary  intention  does  appear  In  the  present 
will,  because  of  the  gifts  over.    If,  however, 
the  purpose  of  the  gifts  over,  as  we  think, 
was    merely  to    guard    against   the   possi- 
bility of  a  lapse  by  the  death  of  the  pri- 
mary devisee  In  the  testator's  lifetime,  such 
purpose  would  not  be  inconsistent  with  the 
taking  of  the  fee  by  the  primary  devisee; 
and    the    wmtrary   Intention,   which    would 
prevent  the  operation  of  the  statute,  does 
not  appear    In   the  wIlL     The  construction 
which  refers  the  event  of  death  to  the  testa- 
tWs  lifetime  is  strengthened  in  the  ivesmt 
case  by  the  fact  that  the  gifts  ov»  on  the 
death  of  the  children  are  cloaely  connected, 
being  in  the  same  clause  with  that  on  the 
death  of  the  wife,  which  is  expressly  predi- 
cated   on    the  testator's    survival  ot    her. 
The    strongest    objection,   perhaps,    to    the 
construction   that   the    word    "death"   is   to 
be  referred  to  the  testator's  lifetime  Is  the 
use  of  the  word  "Inherit"  in  the  gifts  over, 
since  it  may  be  argued,  by  the  use  of  this 
word,  the  testator  must  necessarily  have  ccn- 
templated  that  the  taking  by  the  survlviHs 
or  issue  of  the  primary  devisees  was  to  be 
subsequent  to  his  own  death;  for  the  surviv- 
ors could  not  Inherit  the  portion  of  the  de- 
ceased party,  nor  the  issue  the  parent's  por- 
tion, unless  the  deceased  party  or  parent  liad 
first  taken  such  portion  under  the  devise,  and 
tliat  could  not  be  until  after  the  devise  had 
taken  efTect  on  the  death  of  the  testator,  and 
the  probate  of  his  will.   The  wIU,  however, 
was  holographic— prepared,  doabtleaa,  with- 
out professional  aid,— a  fact  which  probably 
explains  the  absence  of  wcn^  of  limitation 
in  the  devise,  and  which  leads  us  to  suppose 
that  the  wwd  "inherit"  was  not  used  in  Its 
strict  sense  of  taking  by  descent  but  merely 
as  equivalent  to  "take"   Indeed,  In  its  strict 
sense  of  taking  as  heirs  by  descent  the  word 
"Inherit"  would  be  wholly  inappropriate  to  a 
devise.     In  Gee  v.  Mayor,  etc.,  of  Manchester, 
IT  Adol.  &  E.  (N.  S.)  737,  the  language  of  the 
gift  over  was  as  fellows:    "And,  In  case  any 
of  my  sons  and  daughters  die  without  Iwue, 
that  their  shflt«  returns  to  my   sons   and 
daughters,    equally   amongst  them;    and   in 
case  any  of  my  sons  and  daughters  die,  and 
leaving  issue,  then  they  take  their  deceased 
parent's  share,  share  and  share  alike."   The 
use  of  the  word  "returns"  in  the  gift  over  to 
the  surviving  sons  and  daughters  would  seem 
to  have  implied  that  the  deceased  son  or 
daughter,  from  whom  the  share  was  to  te- 
tum  to  the  survivor,  should  have  already 
tak«i  it  under  the  devise,  but  the  drciun- 
stance  was  not  adverted  to  by  the  court  as  af- 
fecting the  construction.  We  ar6  Of  the  opinion 
that  the  complainants  Edward  M.  Harris  and 
Amy  A.  Harris,  his  wife^  caa  make  a  good 
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title  to  tbe  one-half  of  the  land  conyeyed  to 
the  <aid  Amy  by  the  devisees  under  the  de- 
vise in  the  will  of  Charles  C.  Taber,  above 
set  forth,  and,  therefore,  that  the  demurrer 
should  be  oveiruled. 


(18  R.  I.  1U) 

OAKDAIJl  MANUF'O  CO.  et  aL  v.  GARST. 

(Supreme  Court  of  Rhode  iBland.     Feb.  27, 

1894.) 

COKTRAOT*— RMTBAIST  0»  TrAVB  —  MOHOPOtT— 
CORPOBJkTIONS  —    OsaxMIZATIOS     IH     ANOVBBK 

Statu. 

1.  A  contract  by  which  three  of  four  com- 
panies in  New  England,  engaged  in  the  manu- 
facture of  oleomargarine,  consolidate  as  a  cor- 
poration, piurtly  for  the  polnose  of  stopping  the 
sharp  competition  between  them,  and  agree  that 
none  of  them  shall  separately  engage  in  the 
business  for  five  years,  is  not  invalid  as  eonstii- 
tutine  a  monopoly. 

2.  It  is  not  ag^nst  the  laws  or  policy  of  a 
state  for  citizens  to  form  a  corporation  nnder 
the  laws  of  another  state  to  do  business  in  the 
state  of  their  citiKenship. 

3.  It  is  not  an  unreasonable  restriction  on 
trade  for  persons,  forming  a  corporation  nnder 
which  they  shall  unite  their  business  of  manu- 
facturing oleomargarine,  to  agree  that  none  of 
them  shall  separately  engage  in  the  business 
for  five  years,  withont  any  limitation  as  to  ter- 
ritory, they  having  in  contemplation  an  ex- 
tensive business,  which  should  include  the 
building  up  of  a  foreign  trade. 

Bill  in  equity  by  tbe  Oakdole  Manufactur- 
ing Company  and  others  against  Sebastian 
Garst  for  an  Injimctlon  to  restrain  the  de- 
fondant  from  carrying  on  business  In  viola- 
tion of  the  following  agreement:  "And  it  is 
further  mutually  covenanted  and  agreed  by 
nnd  between  tbe  parties  hereto,  each  for 
himself,  however,  and  not  for  the  others, 
tliat  they  will  not  engage,  directly  or  indi- 
rectly, in  any  business  of  the  same  kind,  or 
for  tbe  same  purpose  or  purposes,  as  that  to 
be  carried  on  by  the  corporation  to  be  form- 
ed; nor  win  they  directly  or  indirectly  be 
concerned  in  or  be  interested  in  any  firm, 
firms,  corporation,  or  corporations  engaged 
in  the  same  business  or  business  similar  to 
the  business  of  the  corporation  to  be  formed 
for  the  period  of  five  years  from  and  after 
the  date  of  this  agreement"  Tbe  complain- 
ant the  Oakdale  Manufacturing  Company  Is 
the  corporation  organized  by  the  other  par- 
ties to  the  stilt,  under  the  la'^s  of  the  state  of 
Kentucky,  In  pursuance  of  the  agreement  re- 
ferred to  in  the  opinion  of  the  court. 

Arnold  Green,  Richard  B.  Comstock,  and 
Bathbone  Gardner,  for  complainants.  Simon 
S..  Lapham,  for  respondent. 

STIXESS.  3.  The  complainants  seek  an 
inJuncti<Mi  against  tbe  respondent  to  restrain 
him  from  violating  his  covenant  that  he 
would  not  engage  or  be  concerned  in,  directly 
or  indirectly,  the  manufacture  or  sale  of  but- 
terine  or  oleomargarine,  for  the  space  of  five 
years  from  tbe  date  of  the  covenant  Prior 
to  April  30,  1881,  tbe  parties  carried  on  that 
business   separately,   when   they   agreed   to 


unite  and  form  a  corporation  for  the  purpose 
of  catryipg  on  their  business  together.  To 
this  end,  all  the  parties  tu-ned  in  the  stock, 
machinery,  accounts,  and  good  will  of  their 
respective  concerns,  at  a  valuation  greatly  in 
excess  of  the  value  of  the  property  itself,  tak- 
ing an  amount  of  stock  in  tbe  corporation 
represented  by  such  valuation. .  The  corpo- 
ration has  carried  on  the  business  since  that 
time.  In  August,  1892,  the  defendant  sold 
his  stock  in  the  company,  to  present  holders, 
for  $60,000,  although,  as  be  says,  the  prop- 
erty it  represented  was  worth  only  about 
$28,000.  After  this  he  entered  tbe  same 
business  again,  and  claims  the  right  to  do  so 
upon  the  following  grounds,  viz.:  (1)  That 
he  was  induced  to  enter  into  the  contract 
through  false  and  fraudulent  misrepresenta- 
tions of  tbe  complainants;  (2)  that  tbe  con- 
tract is  void  as  a  combination  to  raise  the 
price  of  a  necessary  and  useful  commodity 
In  trade,  and  to  stifle  competition;  (3)  that 
one  purpose  of  the  contract  was  to  form  a 
corporation  in  violation  of  the  laws  of  this 
state;  (4)  that,  the  contract  being  in  restraint 
of  trade,  its  enforcement  is  unreasonable. 

As  to  the  first  defense,  it  is  sutDcient  to  say 
that  we  do  not  find  it  to  be  supported  by  the 
evidence.  The  respondent  knew  perfectly 
well  what  he  was  doing  in  making  the  ar- 
rangement, and  agreed  to  it  freely.  The 
facts  that  one  of  the  companies  was  using  a 
secret  process  to  preserve  the  freshness  of 
the  product,  so  that  it  could  be  exported  to 
tropical  climates,  and  that  it  was  engaged  to 
some  extent  in  such  export  are  shown  by  the 
proof. 

In  suppcM^  of  tbe  second  ground  of  defense, 
tbe  respondent  cites  cases  of  contracts  to 
create  a  monopoly  and  to  force  prices.  Such 
was  People  v.  North  River  Sugar  Refining 
Co.,  64  Hun, '354,  7  N.  Y.  Supp.  406,  a  pro- 
ceeding to  vacate  the  charter  of  the  compuiy 
because  It  had  become  a  partus:  in  tbe  "Sur 
gar  Trust"  The  unlawfulness  of  suc^  a 
combinati(»i  was  largely  dwelt  upon,  but  in 
the  court  of  appeals  (121  N.  T.  582,  24  N.  E. 
834)  the  decision  was  sustained  only  upon 
the  ground  that  the  company  had  practically 
relinquished  its  corporate  functions,  and  so 
had  forfeited  its  franchise  Amot  v.  Ck>al 
Co.,  68  N.  Y.  558;  Craft  v.  McConoughy,  79 
ni.  346;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Pa.  St  173;  and  Emery  v.  (handle 
Co.,  47  Ohio  St  320,  24  N.  B.  660,— were 
cases  where  contracts,  based  upon  a  monopo- 
ly, were  held  to  be  invalid.  Undoubtedly, 
there  may  be  combinations  so  destructive  of 
the  right  of  thie  people  to  buy  and  sell  and 
to  pursue  their  business  freely  that  they 
must  be  declared  to  be  void  upon  the  groimd 
of  public  policy.  In  such  cases  tbe  injury 
to  the  public  is  the  controlling  consideration. 
But  it  does  not  follow  that  every  combination 
in  trade,  even  though  such  combination  may 
have  the  effect  to  diminish  the  number  of 
competitors  In  business.  Is  therefore  illegal. 
Such  a  rule  would  produce  greater  public  in- 
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Jury  than  that  which  it  would  seek  to  cure. 
It  would  be  impracticable.  It  would  forbid 
partnerships  and  sales  by  those  engaged  In 
a  common  business.  It  would  cut  off  con- 
Bolidatlons  to  secure  the  advantages  of  unit- 
ed capital  and  economy  of  administration. 
It  would  prevent  all  restrictions  and  exdu- 
stve  privileges,  and  hamper  the  familiar  con- 
duct of  commerce  in  many  ways.  There 
may  be  many  such  arrangements  which  will 
be  beneficial  to  the  parties,  and  not  injurious 
to  the  public.  Monopolies  are  liable  to  be 
oppressive,  and  bence  are  deemed  to  be  hos- 
tile to  the  public  good.  But  combinations 
for  mutual  advantage,  whldi  do  not  amount 
to  a  monopoly,  but  leave  the  field  of  compe- 
tition open  to  others,  are  neither  within  the 
reason  nw  the  operation  of  the  rule.  IWs  Is 
weU  put  in  Slcralnka  v.  Scharrlnghausen,  8 
Mo.  App.  522,  where  24  owners  of  stone  quar- 
ries, on  account  of  a  ruinous  competition, 
which  made  it  impossible  to  work  their  quar- 
ries at  a  profit,  made  an  agreement  to  sell 
through  a  common  agent  for  the  space  of  six 
months,  and  the  agreement  was  sustained. 
The  court  says:  "But  not  every  agreement  in 
restraint  of  trade  is  lllegaL  Where  the  con- 
tract injures  the  parties  making  it,  by  dimin- 
ishing their  means  for  supporting  their  fami- 
lies, tends  to  deprive  the  public  of  the  serv- 
ices of  useful  men,  discourages  the  industry, 
diminishes  the  production,  prevents  competi- 
tion, enhances  prices,  and,  being  made  by 
large  companies  or  corporations,  excludes 
rivalry,  and  engrosses  the  markets,— tends  to 
'make  a  comer,'  to  use  the  slang  of  the  stock 
and  provision  gamblers,— it  is  against  the 
policy  of  the  law.  But  restraints  upon  trade 
Imposed  by  agreement,  under  limitations  as 
to  locality,  time,  and  persons,  are  not  neces- 
sarily restraints  of  trade  in  the  general  sense 
which  is  objectionable."  So  In  Tode  v.  Gross, 
127  N.  Y.  480,  28  N.  B.  469,  the  defendants 
had  sold  their  business  of  making  cheese  by 
secret  process,  under  a  general  restriction  not 
to  engage  in  the  business  for  five  years, 
with  reference  to  which  It  is  said:  "The  cov- 
enant was  not  In  general  restraint  of  trade, 
but  was  a  reasonable  measure  of  mutual  pro- 
tection to  the  parties,  as  It  enabled  the  one 
to  sell  at  the  highest  price,  and  the  other  to 
get  what  they  paid  for.  It  Imposed  no  re- 
striction on  either  that  was  not  beneficial  to 
the  other  by  enhancing  the  price  to  the  seller 
or  protecting  the  purchaser.  Becent  cases 
make  it  very  clear  that  such  an  agreement 
is  not  opposed  to  public  policy,  even  if  the 
restriction  was  unlimited  as  to  both  time  and 
terrltOTy.  The  restriction  under  considera- 
tion, howev^,  was  not  unlimited  as  to  time." 
These  two  cases  state  a  very  sensible  rule, 
both  as  to  the  public  and  the  parties,  and 
they  are  exactly  like  the  case  before  us. 
Here  there  is  no  monopoly.  Tliree  of  the 
four  companies  in  New  England  In  this  line 
of  manufacture  agreed  to  unite;  one  induce- 
ment being  to  stop  the  sharp  competition 
then  existing  between  them.    But  even  so, 


not  only  is  the  field  open  to  the  other  com- 
pany, equal  in  strength  to  either  of  these, 
but  it  is  also  open  to  competition  from  com- 
panies in  other  parts  of  the  cotintry  and  to 
the  formation  of  new  companies.  This  is 
nelth»'  monopoly,  nor  such  an  approach  to  it 
as  amounts  to  the  same  thing.  It  la  the 
common  occurrence  of  a  consolidation  of 
firms.  It  Is  not  illegal  on  the  ground  of  re- 
ducing competition. 

With  reference  to  the  third  ground  of  de- 
fense, it  does  not  appear  that  the  agreement 
in  any  way  violates  the  laws  or  poUcy  of 
this  state,  and  if  It  did,  the  defendant,  being 
a  party  to  it,  could  not  set  it  up.  Cliafee  v. 
Manufacturing  Co.,  14  R.  L  168.  The  mete 
fftct  that  the  complainant  coriK>ration  is  cre- 
ated under  the  laws  of  the  state  of  Ken- 
tucky is  not  sufficient  to  warrant  a  tUmniiiRiii 
of  its  case,  for  foreign  corporations  have 
frequently  been  recognized  as  suitors  in  this 
court  Bank  v.  KendaU,  7  R.  I.  77;  Ma- 
chine Co.  V.  York,  11  R.  I.  388;  Smelting 
Co.  T.  Smith,  13  R.  I.  27;  Manufacturing 
Co.  V.  King,  14  R.  I.  511.  They  are  also  rec- 
ognized as  doing  business  here  by  comity. 
Pierce  v.  Crompton,  13  R.  I.  312.  While  the 
fact  that  citizens  of  Rhode  Island  go  to  Ken- 
tucky for  an  act  of  Incorporation  is  one  that 
naturally  excites  curiosity,  if  not  suspicion, 
as  to  the  motives  and  good  faith  of  the  con- 
cern, yet  so  long  as  it  pursues  a  lawful  busi- 
ness, and  violates  no  law  of  this  state,  we 
do  not  see -how  we  can  refuse  to  recognize  It 
True,  the  advantages  of  yearly  statements 
and  liability  of  stockholders,  given  1»  cred- 
itors under  our  statute,  are  wanting;  but 
that  is  a  matter  for  those  who  deal  with  the 
corporation  to  consider.  We  can  hardly 
deny  the  right  of  a  foreign  coriK>ration  to 
do  business  in  this  state,  upon  considera- 
tions of  public  policy,  when  our  own  stat- 
utes (Pub.  Laws,  c.  1200)  expressly  provide 
for  corporations  formed  In  this  state  for  car- 
rying on  business  out  of  the  state. 

The  fourth  ground  of  defense  involves  the 
reasonableness  of  the  restrictive  covenant 
The  test  of  reasonableness  is  the  test  of  va- 
lidity in  contracts  of  this  kind.  The  test  is 
to  be  applied  according  to  the  circumstan- 
ces of  the  contract,  and  is  not  to  be  arlrf- 
trarily  limited  by  boundaries  of  time  and 
space.  There  has  l>een  much  discussion  upon 
this  subject,  which  need  not  he  repeated. 
The  law  has  advanced,  pari  passu  with  so- 
cial progress,  to  a  point  of  practical  unanim- 
ity. The  rule,  now  generally  received,  has 
been  recognized  In  this  state,  that  contracts 
in  restraint  of  trade  are  not  necessarily  void 
by  reason  of  universality  of  time  (French  r. 
Parker,  16  B.  I.  219,  14  Ati.  870),  nor  of 
space  (iserreshofl  v;  Boutlneau,  17  R.  I.  8,  19 
Atl.  712);  but  they  depend  upon  the  reason- 
ableness of  the  restrictions  under  the  condi- 
tions of  each  case.  The  diversity  of  these 
conditions  produces  an  apparent  diversity 
of  decision,  and  yet  It  will  be  found  upon 
examination  that  most  of  the  cases  really 
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turn  npon  the  reasonableness  of  the  restric- 
tion. For  example.  In  Wiley  t.  Baumgar- 
den,  07  Ind.  66,  cited  by  the  respondent,  sale 
was  made  of  a  dry-goods  store,  with  the 
vendor's  agreement  not  to  engage  In  the  dry- 
goods  business  for  fire  years;  and  In  Ho-- 
reshoff  y.  Boutlnean  the  agreement  was  not 
to  teach  within  this  state.  In  these  cases 
the  subjects  of  the  contracts  were  of  a  pure- 
ly local  character,  and  outside  restraint  was 
unreasonable.  On  the  other  hand,  In  Tb&s 
mometer  Oo.  v.  Pool,  61  Hun,  167,  4  N.  Y. 
Supp.  801,  where  the  business  was  extensive, 
restraint  within  the  entire  territory  of  the 
United  States,  and  in  Tode  v.  Gross,  127  N. 
Y.  480,  28  N.  £.  4C9,  unlimited  restraint  as 
to  territory,  were  sustained.  The  contract 
Is  to  be  determined  by  Its  subject-matter  and 
the  conditions  under  which  It  was  made;  by 
constderatlons  of  extenalveness  or  localism, 
of  protection  to  Interests  sold  and  paid  for, 
of  mere  derivation  of  public  rights  for  pri- 
vate gain,  of  proper  advantage  on  one  side, 
or  useless  oppression  on  the  other.  In  this 
case  the  contracting  parties  were  all  capable 
business  men.  They  knew  what  they  were 
about  The  clause  objected  to  was  mutually 
■  beneficial  and  equally  restrictive.  The  re- 
spondent was  to  gain  as  much  advantage 
from  It  as  any  of  the  others,  so  long  as  he 
remained  In  the  company,  and  in  case  of 
sale  It  would  enhance  the  value  of  his  stock. 
And  this  it  did;  for,  when  he  sold  his  stock, 
he  received  for  It  more  than  double  what  he 
testified  the  property  was  worth.  Having 
received  this  large  price  for  his  stock,  he 
now  seelcs  to  destroy  its  value  upon  the 
ground  that  the  original  agreement  was  un- 
reasonable. The  circumstances  show  that 
it  was  not  unreasonable.  The  parties  con- 
templated an  extensive  business,  with  a  spe- 
cial effort  to  develop  an  eximrt  trade.  No 
limitation  of  foreign  countries  could  be  made 
In  advance,  for  the  company  was  to  seek  Its 
markets.  In  this  country  It  might  need  to 
set  branches  in  different  parts  for  the  sale 
or  manufacture  or  exportation  of  Its  prod- 
ucts. Time  was  needed  to  ascertain  what 
could  be  done,  and  whore,  and  so  the  term 
of  five  years  was  agreed  upon  within  which 
the  company  should  be  free  to  seek  Its  field 
of  operation.  To  allow  the  respondent  now 
to  overthrow  that  agreement  would  be  gross- 
ly inequitable.  We  think  the  complainants 
are  entitled  to  the  relief  prayed  for. 


<u  R.  I.  m) 

LATJZON  y.  CHARROtJX. 

(Supreme  Court  of  Rhode  Island.     Feb.  2, 

1894.) 

Hiuoious  Proseootion— What  is— Complaint— 

SCFPICIBNOT. 

1.  A  nutlidoua  arrest  of  defendant  in  an  ac- 
tion which  jdain^  has  a  right  to  bring  is  a 
ground  for  malicious  prosecution. 

2.  A  declarati(m  in  an  action  for  malicious 
proaecation,  ailing  that  defendant  maiiciousiy 
procured  plaintiff's  arrest  in  an  action  against 


him  by  falsely  and  maliciously  and  without 
prpbable  cause  making  affidavit  that  he  was 
about  to  leave  the  state  without  leaving  prop- 
erty on  which  execution  might  be  had;  that 
plaintiff  was  committed  to  jail  in  default  of 
bail,  and  was  subseanently  discharged,— states  a 
good  cause  of  action. 

Case  certified  from  court  of  common  pleas. 
Providence  county. 

Action  by  Maxlme  Lauzon  against  Nazaire 
Charroux  for  malicious  prosecution.  De- 
murrer to  declaration  overruled. 

Elisha  0.  Mowry  and  Livingston  Scott,  for 
plainUff.  Edwin  Aldrlch  and  George  W. 
Greene,  for  defendant 

TILLINGHAST,  X  This  is  an  acUon  on 
the  case  for  malicious  prosecution.  The 
declaration,  omitting  the  formal  part.  Is  as 
follows,  viz.:  "For  that  the  defendant,  at 
said  Woonsocket  on,  to  wit,  the  24th  day  of 
March,  A.  I).  1893,  maliciously  Intending  to 
oppress  and  unjustly  to  Imprison  the  plaintiff, 
prosecuted  out  of  the  clerk's  office  of  the 
district  court  of  the  twelfth  Judicial  district 
a  vrrlt  of  arrest  against  the  plaintiff.  In  due 
form  of  law,  In  an  action  of  debt  on  Judg- 
ment wherein  the  said  defendant  was  named 
as  plaintiff,  and  containing  appended  thereto 
a  sworn  affidavit  of  the  defendant,  Nazaire 
Charroux,  wherein  he  declared— First  that  he, 
the  aforesaid  Nazaire  Charroux,  had  a  Just 
claim  against  the  plaintiff,  Maxlme  Lauzon, 
upon  which  he,  said  Nazaire  Charroux,  ex- 
pected to  recover  In  the  action  commenced 
by  said  writ  a  sum  sufficient  to  give  Jurls- 
dicticm  to  the  court  to  which  said  writ  was 
returnable;  and  wherein,  secondly,  he  de- 
clared, falsely  and  fraudulently,  maliciously 
Intending  to  oppress  and  imjustly  to  Im- 
prison the  plaintiff,  that  the  plaintiff  was 
about  to  leave  the  state,  without  leaving 
therein  real  or  personal  estate  whereon  an 
execution  that  might  be  obtained  in  said  ac- 
titn  could  be  served.  That  the  aforesaid 
writ  of  arrest  was  directed  to  the  sheriff  of 
the  county  of  Providence,  his  deputies,  or  to 
either  of  the  town  sergeants  or  constables  In 
the  county  of  Providence,  commanding  them 
to  arrest  the  body  of  the  plaintiff,  and  him 
In  safe  custody  keep,  to  answer  the  com- 
plaint of  the  aforesaid  Nazaire  Charroux  at 
a  district  court  of  the  twelfth  Judicial  dis- 
trict, to  be  holden  In  the  Hope  building.  In 
Woonsocket  in  said  county,  -on  the  5th  day 
of  April,  A.  D.  1893,  at  nine  o'clock  In  the 
forenoon.  That,  to  wit,  on  the  27th  day  of 
March,  A.  D.  1898,  Iv  force  of  the  afore- 
said writ  and  on  the  false  and  fraudulent 
affidavit  of  the  defendant  the  defendant 
caused  the  plaintiff  to  be  arrested,  and,  for 
want  of  sufficient  ball  to  the  said  writ  which 
the  plaintiff  could  not  obtain,  to  be  commit 
ted  to  the  Jail  in  the  coimty  of  Providence, 
where  the  plaintiff  was  detained  for  a  long 
space  of  time,  to  wit  for  the  space  of  seven- 
teen days;  and  that  thereafterwards,  to  wit 
<m  the  24th  day  of  May,  A.  D.  1888,  at  »  dis- 
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triot  court  of  Ute  twdffh  jndldal  district, 
aforesaid,  to  whicb  the  said  writ  was  re- 
turnable, and  wherein  the  said  writ  and  ac- 
tion of  the  said  Nazalre  Charroux  against 
the  plaintiff  was  duly  entered,  It  was  ad- 
ludged  and  considered  by  the  justice  of  the 
said  court,  upon  the  motion  of  the  plaintiff 
to  that  end  made,  that  the  plaintiff  was  not 
about  to  leave  the  state,  either  at  Hne  time 
of  the  making  of  the  said  affidavit  or  at  the 
time  of  the  said  service  of  the  aforesaid  writ, 
and  that  the  i^alntlff  was  legally  entitled 
to  be  discharged  from  said  arrest;  but  that 
be  had  been  previously  discharged  therefrom, 
on  taking  -the  poor  debtor's  oath,  according 
to  the  statute  In  such  case  made  and  provid- 
ed; and  that  thereafter  wards,  to  wit,  on  the 
24th  day  of  May,  A.  D.  1893,  judgment  was 
duly  rendered  and  entered  In  said  suit  in  favor 
of  said  Nazalre  Charroux,  the  pialatiff  therein, 
for  the  amount  claimed,  with  costs,  and  that 
execution  Issue  thereon  against  the  goods, 
chattels,  and  real  estate  only  of  said  Moxime 
Lauzon,  the  defendant  therein,  and  that  said 
action  and  all  proceedings  therein  were  there- 
by fully  and  completely  ended  and  terminat- 
ed. And  the  plaintiff  in  fact  says  that  the 
defendant,  the  said  Nazalre  Charroux,  In 
prosecuting  the  said  writ  against  the  plain- 
tiff, the  said  Moxime  Lauzon,  malicluusly 
caused  the  plaintiff  to  be  imprisoned  bj 
means  of  the  false  and  fraudulent  affidavit 
of  the  defendant  aforesaid,  without  having 
any  lawful  or  probable  cause  for  making 
said  affidavit,  and  thereby  causing  said  im- 
prisonment; but  that  the  defendant  was 
wholly  guided  In  the  premises  b7  wanton 
malice,  and  by  a  desire  to  oppress,  injure, 
and  defraud  the  plaintiff.  And  the  plaintiff 
further  says  that  by  means  of  the  imprison- 
ment aforesaid  of  him,  the  plaintiff,  procured 
through  Ote  aforesaid  false  and  fraudulent 
affidavit  of  the  defendant,  and  the  malicious 
prosecution  of  said  writ  of  arrest,  he  was 
deprived  of  his  liberty,  his  business  was 
greatly  impeded,  his  reputation  Injured,  and 
he  was  pat  to  great  expense,  and  suffered 
great  vexation,  grief,  and  oppression."  To 
this  declaration  the  defendant  has  demur- 
red on  the  following  grounds,  vis.:  First, 
because  it  Is  not  alleged  that  the  acttoo  men- 
tioned has  terminated  In  favor  of  the  plain- 
tiff, Lauzon;  second,  because  It  is  not  al- 
leged that  said  action  waa  instituted  mali- 
ciously; third,  because  It  Is  not  alleged  that 
said  action  was  begun  or  prosecuted  by  the 
defendant  without  probable  cause;  and, 
fourth,  because  It  is  not  alleged  that  the  pro- 
ceeding fcM-  the  arrest  thweln  alleged  to  have 
been  malldons  has  terminated'  in  favor  of 
the  -plaintiff,  Lauzon. 

The  general  and  familiar  rule  of  law  to 
that,  in  order  to  entitle  the  plaintiff  to  n-' 
cover  in  an  action  for  mallclons  prosecntlon, 
three  things  must  concur,  viz.:  (1)  The-  mo- 
tive Of  the  party  tastftuUnl:  lor  prosecuting 
the  snltw  proceeding  must  have 'bees  ma" 


Ucioaa;  <2)  the  suit  'or  praeeedlng  complain- 
ed of  muflt  have  been  tnstitnted  without 
probable  cause;  and  (8)  the  suit  or  proceed- 
ing must  have  terminated  in  the  plaintifrs 
favor.  Newell,  MaL  Pros.  387;  Cooley, 
T<nts  (2d  Ed.)  208;  14  Am.  &  Bng.  Ebc 
Law,  42,  43,  and  cases  cited.  It  is  manifest- 
ly necessary^  therefore,  that  the  dedaration 
should  contain  allegations  covering  each  of 
these  points.  The  declaratlDn  before  us 
shows  that  the  defendant  had  a  good  and 
sufficient  cause  of  action  against  the  plain- 
tiff, bnt  that  the  manner  in  which  it  was 
instituted  was  fraudulent  and  malloioiis;  In 
other  words,  the  declaration  sets  forth  that, 
in  so  far  as  the  bringing  of  the  action  prop- 
er was  concerned,  there  was  probable  canse. 
but  that  as  to  the  arrest  of  the  defendant 
in  that  suit  (the  present  plaintiff)  It  was 
without  probable  cause. 

The  first  question  which  arises,  therefore. 
Is  whether  a  fraudulent  and  malicious  arrest 
of  the  defendant  in  an  action  which  the 
plaintiff  has  a  right  to  bring,  and  tha«fore 
has  actual— which  is  more  than  probable— 
cause  for  Instituting,  is  a  ground  for  mali- 
doos  prosecution.  The  authorities  recognize 
a  distinction  between  an  action  for  the  ma- 
Udous  abuse  of  prooess  and  the  mahdous 
use  thereof.  Elmery  v.  Ginnan,  24  111.  App. 
66,  68.  An  abuse  ot  legal  process  Is  where 
one  employs  it  for  some  unla'wfnl  object,  not 
the  purpose  which  It  is  intended  to  effed: 
la  other  words,  a  perversion  of  It  Thns. 
as  stated  by  Sharswood,  J.,  In  Mayer  v.  Wal- 
ter, 64  Pa.  St  2S6:  "If  a  man  is  arrested, 
or  his  goods  seized  in  order  to  extort  money 
firom  him,  even  though  It  be  to  pay  a  ]nst 
claim  other  than  that  In  suit  or  to  compel 
him  to  give  up  possession  of  a  deed  or  other 
thing  of  value,  not  the  legal  object  of  the 
proc^n.  It  is  settied  that  in  an  action  for 
such  malidous  abuse  it  is  not  necessary  to 
prove  that  the  action  in  which  the  process 
issued  has  been  determined,  or  to  aver  that 
it  was  sued  without  reasonable  or  probable 
cause.  Grainger  v.  Hill,  4  Bing.  N.  C.  212. 
It  Is  evident  that  when  such  a  wrong  has 
been  perpetrated  it  is  entirely  Immaterial 
whether  the  proceeding  itself  was  baseless 
or  otherwise.  On  the  oth»  hand,"  says  the 
same  authtxrlty,  "legal  prooess,  dvll  or  crim- 
inal, may  be  malidously  used,  so  as  to  give 
rise  to  a  causa  of  action  where  bo  object  to 
contemplated  to  be  gained  by  It  other  than 
its  proper  effect  and  execution.  As  every 
man  has  a  legal  power  to  prosecute  his 
claims  in  a  court  of  law  and  justice,  no  mat- 
ter by  what  motives  of  malice  he  may  be 
actuate^  in  doing  so,  it  is  necessary  In  this 
class  of  cases  to  aver  and  prove  that  he  has 
acted  not  only  malidously,  but  without  rea> 
sonable  or  probable  cause."  'We  think  the 
declaration  before  us  shows  a  case  of  the 
malicious  use  of  legal  process  by  procuring 
the-  arrest  and  imprisoimient  of  the  plaintiff 
In  the  manner  therein  set  forth  'without  prob- 
able cause.    The  arrest  of  '4he  defendant  in 
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the  former  salt  woa  proenred  solely  by  the 
making  of  an  afBdavlt  by  the  plalntlflC  there- 
in that  the  defendant  was  about  to  leave 
the  state  without  leaving  therein  real  or  per- 
sonal estate  whereon  an  execution,  etc.,  oould 
be  served  (see  Pub.  St.  c.  206,  {  9,  cL  8); 
and  this  affidavit,  it  Is  alleged,  was  fraudu- 
lently and  maliciously  made.  If  this  Is  so, 
the  proceeding,  in  so  far  as  the  arrest  was 
concerne<I,  was  clearly  a  malicious  proceed- 
ing, and  the  case  Is  analogous  to  that  of  ma- 
Udously  suing  out  a  writ  for  a  much  larger 
Bom  than  is  due,  and  requiring  ball  to  an- 
swer for  such  larger  sum,  or  of  maliciously 
suing  out  a  writ  of  attachment  for  a  much 
larger  sum  than  is  due,  in  each  of  which 
cases  it  has  been  held  that  an  action  for 
malicious  prosecution  will  lie.  Savage  t. 
Brewer,  16  Pick.  463,  455,  456;  Bay  v.  Law, 
Pet  a  a  207.  Fed.  Gaa  No.  11,602;  Mc- 
Namee  v.  litoke,  49  Md.  122;  Preston  v. 
Cooper,  1  Dill.  689,  Fed.  Oas.  No.  11,395; 
Moody  y.  Deutsch,  86  Mo.  237;  Tomer  v. 
Walker,  3  OlU  &  J.  877.  In  the  case  of  Qob- 
llD  T.  Wiicock.  2  WUs.  30%  which  was  an 
action  for  a  malicious  prosecution  of  a  dvil 
proceeding  wherein  the  party  was  arrested, 
it  was  said  by  Lord  Camden,  O.  J.,  that 
"there  are  no  caaes  In  the  old  books  of  ac- 
tions for  suing  where  the  plalntltT  had  no 
cause  of  action,  but  of  late  years,  when  a 
man  is  maliciously  held  to  ball  where  noth- 
ing la  owing,  or  when  he  is  maliciously  ar- 
rested for  a  great  deal  more  than  is  due, 
this  action  has  been  held  to  lie,  because  the 
costs  in  the  cause  are  not  sufficient  satiBfao- 
ti<Hi  for  Imprisoning  a  man  unjustly,  and 
putting  him  to  the  difficulty  of  getting  ball 
for  a  larger  sunj  thpn  Is  due."  In  Kay  v. 
Law,  supra,  Washington,  J.,  said:  "De- 
manding excessive  bail,  although  the  plain- 
tiff has  a  well-founded  cause  of  action,  or 
holding  to  ball  when  the  plalntlfl  has  no 
cause  of  action,  if  done  for  the  purpose  of 
vexation,  entitles  the  party  aggrieved  to  an 
action  for  malicious  prosecution."  In  Ev- 
erett v.  Henderson,  146  Mass.  03,  14  N.  E. 
932,  the  court  s^ya:  "The  remedy  for  caus- 
ing an  arrest  by  maliciously  bringing  a  suit 
upon  false  charges,  or  maliciously  making  a 
false  affidavit,  is  by  an  action  on  the  case 
for  a,  malicious  prosecution."  See,  also,  Le- 
gaUee  v.  Blalsdell,  134  Mass.  473;  Steph.  MaL 
Pros.  20t  21,  and  cases  cited;  Donnell  t. 
Jones,  13  Ala.  490,  601;  Davis  v.  Clough,  8 
N,  H.  157;  2  Chit  PI.  (leth  Am.  Ed.)  552; 
Newell,  Mai.  Pros.  52,  53,  and  cases  cited; 
Sl^an  v.  McCracken,  7  Lea,  626. 

In  answer  to  the  defendant's  grounds  of 
demurrer,  then,  we  reply  speclflcaUy:  First 
that  88  to  t±te  first  and  fourth  grounds, 
which  may  be  considered  txtgether,  while 
the  declarati(Hi  does  not  allege  that  tile  orig- 
inal, action  proper,  has  terminated  in  favor  of 
the  plalntlfl  In  the  present  suit,  yet  it  does 
show  that  the  proceeding  of  arrest  complain- 
ed of  In  said  original  actlcm  has  finally  ter- 
mlna,ted  In  his  favor;  second,  that  while 
v.28A.no.l6— 62 


saJd  dedaratioB  does  not  allege  that  said 
original  action  was  Instituted  maliciously, 
yet  It  does  allege  that  the  arrest  of  the  de- 
fendant In  said  action  was  maliciously  Insti- 
tuted; and,  third,  that  while  said  declara- 
tion shows  that  there  was  probable  cause 
for  instituting  the  action  in  which  said  az^ 
rest  was  made,  yet  It  also  shows  that  the 
proceeding  of  arrest  In  connection  therewith 
was  instituted  without  probable  cause.  And, 
such  being  the  allegations,  we  are  of  the 
opinion  that  a  good  cause  of  action  is  set 
forth.  Nor  do  we  think  the  declaration  is 
demurrable  because  It  alleges,  although  un- 
necessarily, that  the  defendant  In  said  orig- 
inal action  was  discharged  from  the  Impris- 
onment complained  of  by  reason  of  his  tak- 
ing the  poor  debtor's  oath  at  the  Jail  prior 
to  his  being  discharged  by  the  court  to 
which  said  writ  was  returnable  under  the 
provision  of  Pub.  St  c  200.  i  9;  for,  in  or- 
der to  obtain  a  discharge  that  would  c^erate 
upon  the  particular  proceeding  in  question, 
it  was  necessary,  under  said  statute,  to  re- 
sort to  the  court  from  which  the  writ  is  is- 
sued.   Demurrer  overruled. 
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(Court  of  Appeals  of  Mai7lasd.     March  14. 
1894.) 

OOKVBTANOSS— COKSTBUCnON— RBLIOIOUS  SOOIB- 

■TIK8  —  RieHT  TO  Aogmas  Lano  —  Lboislativk 

FOWEB. 

L  Where  the  owner  of  a  leasehdd  sub- 
leases a  portion  described  as  "bounding"  on  a 
street  to  the  center  of  which  such  owner  has 
title,  the  rablessee's  title  extends  to  the  middle 
of  the  street,  subject  to  the  easem^Dt  of  the 
right  of  way. 

2.  Thoogh  a  conveyance  of  lind  to  the 
trustees  of  a  Catholic  church  for  a  cemetety  be 
void  for  failnre  to  show  on  its  face  the  purpose 
thereof,  adverse  possession  thereunder  for  20 
years  perfects  the  title  as  against  all  persons 
not  unaer  legal  disabilities. 

3.  Though  a  conveyance  to  the  trustees  of 
a  Catholic  church  for  a  cemetery  required  the 
assent  of  the  legislature  to  make  it  valid,  be- 
canse  it  failed  to  show  the  purpose  thereof,  ob- 
jections thereto  on  that  account  are  removed  by 
Act  1832,  c.  308,  providing  that  the  trustees  of 
any  Catholic  church  who  hold  title  to  any  lot 
used  as  a  graveyard  may  convey  it  to  the  arcb- 
bish<9  of  Baltimore,  to  be  used  only  as  a  church 
lot,  parsonage,  or  graveyard. 

4.  The  legislature,  after  anthorislng  a  reli- 
gious body  to  hold  land  tot  a  specified  purpose, 
may  remove  the  restrictions  requiring  that  the 
land  be  used  for  such  purpose. 

Api>eal  from  circuit  court  of  Baltimore 
city;  J.  Upshur  Dennis,  Judge. 

Bill  by  Ansll  H.  Sibley  against  Moses  B. 
Gump  to  enforce  specific  performance  of  a 
contract  under  which  defendant  agreed  to 
"piurchase  land  from  complainant.  From  a 
decree  for  complainant,  defendant  appeals. 
Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRIAN,  BRISCOE,  McSHERRY,  FOW- 
LPR,  ROBERTS,  PAGE,  and  BOYD,  JJ. 
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Harry  C.  Galtber  and  John  H.  Grill,  for 
appellant    Geo.  R.  WllUs,  for  appellee. 

BRYAN,  J.  Ansil  H.  Sibley  contracted  to 
sell  to  Moses  B.  Gump  certain  real  estate  In 
the  city  of  Baltimore.  He  filed  a  blU  in 
e<iaity  for  the  specific  performance  of  the 
contract,'  and  by  consent  the  court  passed 
a  pro  forma  decree  commanding  Gump  to 
accept  the  property,  and  to  pay  for  it  An 
appeal  has  been  taken  for  the  purpose  of 
obtaining  the  opinion  of  this  court  on  the 
validity  of  the  title  to  the  property. 

George  Weller  was  possessed  of  a  lease- 
bold  estate  In  23  acres  of  land  In  the  city 
of  Baltimore,  renewable  forever.  He  sub- 
leased in  1808  four  acres  of  this  tract  to 
John  Hildt,  and  covenanted  that  this  sub- 
lease should  be  renewable  forev^.  In  this 
sublease  each  party  covenanted  that  he 
would  keep  open  on  the  north  side  of  the 
4«cre  lot,  and  adjoining  It  1  perch  of  hia 
ground,  rdnnlng  from  Rose  street  to  Price 
street  (now  Madison  avenue),  so  as  to  make 
a  street  83  feet  wide,  for  the  mutual  benefit 
of  themselves,  their  heirs  and  assigns.  In 
1809  he  subleased  another  portion  of  the 
said  23  acres  to  Frederick  Jourdan,  renew- 
able forever.  This  lot  Is  described  as  be- 
ginning 2  perches  north,  43  degrees  west 
ftom  a  comer  of  John  Hildt's  lot  and 
bounding  on  an  alley  called  "Schoolhouse 
Alley,"  which  Is  the  street  33  feet  wide 
mentioned  in  the  lease  to  John  Hildt  This 
was  originally  a  private  alley,  and  It  does 
not  appear  ever  to  have  been  dedicated  to 
the  public;  at  all  events,  it  has  been  closed, 
and  Its  site  is  now  occupied  by  dwelling 
houses.  The  controversy  is  about  the  title 
to  the  northwestern  half  of  it;  that  is  to 
say,  the  portion  not  embraced  in  the  lease 
to  Hildt  George  Weller,  by  his  last  will 
and  testament  devised  to  Jourdan  all  his  es- 
tate In  the  lot  which  he  had  leased  to  him, 
and  the  reversionary  title  in  the  23-acre 
tract  is  now  vested  in  Sibley,  the  complain- 
ant below.  As  we  have  said,  the  lease  to 
Jourdan  describes  the  lot  as  bounding  on 
Schoolhouse  lane.  In  Peabody  Heights  Co. 
V.  Sadtler,  63  Md.  533,  the  effect  of  such  a 
description  was  considered.  All  the  judges 
who  heard  the  case  adopted  the  views  of 
Chancellor  Kent  on  the  subject  He  says: 
"The  established  Inference  of  law  is  that  a 
conveyance  of  land  bounded  on  a  public 
highway  carries  with  it  the  fee  to  the  center 
of  the  road  as  part  and  parcel  of  the  grant 
The  idea  of  an  intention  in  the  grantor  to 
withhold  his  interest  in  a  road  to  the  middle 
of  it  after  parting  with  all  his  right  and 
title  to  the  adjoining  land  is  never  to  be 
presumed.  It  would  be  contrary  to  univer- 
sal practice,  and  it  was  said  In  Feck  v. 
Smith,  1  Conn.  103,  that  there  was  no  in- 
stance where  the  fee  of  a  highway,  as  dis- 
tinct from  the  adjoining  land,  was  ever 
retained  by  the  vendor.  •  It  would  require  an 
express  declaration,  or  something  equivalent 


thereto,  to  sustain  mch  an  Inference;  and  it 
may  be  considered  as  the  general  mle  that 
a  grant  of  land  bounded  on  a  highway  or 
river  carries  the  fee  in  the  highway  or  rive- 
to  the  center  of  it  provided  that  the  grantor 
at  the  time  owned  to  the  center,  and  there 
be  no  words  or  specific  description  to  abow 
a  contrary  intent"  A  majority  of  the  court 
held  that  the  role  did  not  apply  in  tliat  par- 
ticular case,  because  stones  were  placed  by 
the  parties  at  the  side  of  the  road  as  bound- 
ers, and  the  deed  called  for  these  bonnden, 
and  the  lines  ended  at  ^em.  They  therefore 
decided  that  the  roadbed  was  excluded  by 
literal  and  exact  description.  The  same  rul- 
ing was  made  in  Hunt  v.  Brown,  75  Md. 
481,  23  Atl.  1029.  In  this  last  case,  after 
stating  the  general  rule.  It  was  said:  "And, 
whatever  may  be  the  role  elsewhere,  it  la 
well  settled  In  this  state  that  a  grant  of 
land  by  metes  and  bounds  and  courses  and 
distances,  with  calls  for  visible  boundaries 
on  the  side  of  a  highway,— for  instance,  a 
call  for  a  stone  planted  on  the  south  side 
of  a  road,  and  running  thence,  by  the  south 
side  of  the  road,  to  another  stone,— these 
calls  and  boundaries  will  be  construed  as 
defining  the  limits  of  the  property  thereby 
conveyed;  and  the  grantee,  undo:  such  a 
grant  will  not  take  the  fee  to  the  middle 
of  the  road.  Such  was  the  description  of  the 
property  in  the  Peabody  Heights  Co.  Case." 
In  the  present  case  there  is  nothing  to  pre- 
vent the  operation  of  the  general  rule,  and 
therefore  Jourdan's  title  extended  to  the 
middle  of  Schoolhouse  lane,  subject,  of 
course,  to  the  easement  of  the  right  of  way 
over  It 

In  1833,  Jourdan,  for  valuable  considera- 
tion, conveyed  a  portion  of  his  lot  in  fee 
simple  to  the  trustees  of  St  John's  German 
Catholic  Church  of  Baltimore,  describing  Its 
boundaries  according  to  a  plat  annexed  to 
the  deed  of  conveyance,  and  made  a  part  of 
It  According  to  this  plat  the  first  line  of 
the  lot  bounds  on  Schoolhouse  alley,  and 
there  are  no  calls  in  the  deed  for  fixed  ob- 
jects, natural  or  artificial,  to  mark  the  ends 
of  the  lines.  Under  the  rule  which  we  have 
Just  cited,  the  title  conveyed  reaches  to  the 
middle  of  the  alley,  subject  to  the  right  of 
way.  The  lot  contained  less  than  two  acres. 
and  was  purchased  to  be  used,  and  was  -used. 
as  a  burial  ground.  It  is  contended  that 
the  deed  is  void  under  the  thirty-fourth  sec- 
tion of  declaration  of  rights  of  1776,  and  that 
no  title  vested  in  the  grantee,  because  it  wa« 
not  stated  upon  the  face  of  the  conveyance 
that  It  was  to  be  used  as  a  burial  ground. 
The  lot  was  purchased  for  a  lawful  pur- 
pose, and  was  used  for  a  lawful  purpose. 
If  the  decision  in  Grove  v.  Trustees,  33  Md. 
451,  is  to  be  construed  as  establishing  the 
right  of  a  grantor,  who  had  received  full  and 
valuable  consideration,  to  vacate  hIa  deed, 
because  it  did  not  express  on  Its  face  the 
lawful  purpose  for  which  the  property  'was 
bought  this  right  vested  in  Jourdan  aa  soon 
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as  he  bad  delivered  the  deed.  Oonaeqnently 
the  statute  of  limitations  commenced  ronnlng 
against  him  on  that  very  day,  and  has' been 
running  for  more  than  00  years.  The  deed, 
even  if  void,  could  not  be  less  than  color  of 
title,  and  the  entry  imder  It  wonld  constltate 
adverse  possession  to  the  extent  of  the  botmd- 
arles  contained  In  It;  and  a  continuance  of 
this  possession  for  20  years  would  perfect 
the  title  against  all  persons  not  under  legal 
disabilities.  Hoye  r.  Swan,  5  Md.  287;  Car- 
ter T.  Woolfork,  71  Md.  283,  17  Atl.  1041; 
Lurman  t.  Hubner,  75  Md.  268,  23  Atl.  6*6.. 
As  the  statute  begaA  to  mn  against  Jourdan 
in  blB  lifetime,  it  Is  not  suspended  by  his 
death,  nor  by  the  supervention  of  Infancy, 
coverture,  or  other  disability;  bat  it  has  be- 
come a  bar  against  all  persons  claiming  un- 
der him.  In  1840  the  trustees  of  St  John's 
Church  conveyed  this  lot  to  "the  Most  Kev- 
erend  Samuel  £k:cleston,  Archbishop  of  Bal- 
timore, and  his  successcnrs  in  the  Archieplsco- 
pal  See  of  Baltimore,  according  to  the  dis- 
cipline and  government  of  the  Roman  Catho- 
lic Church,  foreva:,  according  to  the  provi- 
sions, and  tor  the  uses,  intent,  and  purposes 
set  forth  in  the  act  of  1832"  (chapter  308). 
We  have  quolied  the  language  of  the  convey- 
ance. It  is  unnecessary  to  say  anything 
more  about  this  deed  than  that  it  is  in  con- 
formity with  the  act  of  assembly.  It  ap- 
pears that  a  decree  was  passed  by  the  cir- 
cuit court  of  Baltimore  dty  for  the  sale  of 
this  lot  under  proceedings  in  said  court  by 
virtue  of  the  act  of  1868,  for  the  sale  of 
burial  groimds.  The  record  of  these  proceed- 
ings is  not  set  out  in  the  transcript  sent  to 
this  court,  but  we  understand  the  agreement 
of  counsel  to  mean  that  they  were  regularly 
conducted  In  compliance  with  the  statute. 
A  deed  was  made  in  1873  to  the  purchaser 
by  the  trustee  appointed  to  make  the  sale. 
The  deed  conveyed  the  burial  ground,  bound- 
ing one  of  its  lines  on  Schoolhouse  lane,  and 
In  the  granting  part  it  used  these  words: 
"Together  with  all  Interest,  the  bed  of  School- 
house  lane,  and  to  any  and  all  ground  for- 
m»ly  used  as  part  of  said  burial  g^round,  to 
wblch  the  parties  owning  said  burial  ground 
may  have  acquired  title  by  possession  or  oth- 
enrtae."  The  act  of  1832  provided  that  the 
trustees  of  any  Roman  Catholic  church  who 
held  the  title  to  any  lot  on  which  a  Roman 
Catholic  church  was  erected,  or  which  was 
used  as  a  graveyard,  attached  to  any  such 
church,  might  convey  the  same  to  the  arch- 
bishop of  Baltlmwe  and  his  successors,  ac- 
cording to  the  discipline  and  government  of 
the  Roman  Catholic  Churdi,  forever.  It  also 
provided  that  the  lot  should  not  exceed  two 
acres,  and  that  It  should  be  used  only  as  a 
church  lot,  parsonage,  and  burial  ground, 
meaning,  of  course,  that  it  should  be  used 
for  one  of  these  purposes,  and  not  intending 
to  require  that  the  same  lot  should  be  used 
for  all  of  them.  There  was  another  provi- 
sion, that,  if  not  used  for  these  purposes,— 
that  la,  for  one  or  other    of    them,— the 


conveyance  Should  be  void.  By  this  act  the 
archbishop  of  Baltimore  was  empowered  to 
hold  property  in  a  corporate  capacity.  It 
was  an  enabling  act.  One  incidental  effect 
of  It  may  be  noticed  in  passing.  If  the  deed 
from  Jourdan  to  St.  John's  Church  be  sup- 
posed to  require  the  assent  of  the  legislature 
because  it  was  not  stated  therein  that  it  was 
Intended  to  be  used  as  a  burial  ground,  all 
objection  for  that  reason  is  removed  by  this 
act  It  in  the  Clearest  possible  manner  gives 
the  assent  of  the  legislature,  inasmudi  as  it 
enables  St  John's  Church  to  make  a  valid 
conveyance  of  the  title.  It  would  be  a  waste 
of  words  to  show  that  this  was  a  fall  recog- 
nition and  confirmation  of  the  title  already 
existing.  It  is  true  that  this  deed  Is  not 
specially  mentioned  in  the  act  of  1832,  but 
that  act  In  its  terms,  comprehends  all  lots 
used  as  graveyards  under  the  circumstances 
therein  mentioned.  And  it  is  settled  by  Trus- 
tees v.  Manning,  72  Md.  116,  19  Atl.  599,  that 
a  deed  may  be  sanctioned  and  confirmed 
by  an  act  of  assembly  without  making  spe- 
cial reference  to  it.  The  sale  of  the  lot  un- 
der the  act  of  1868  (chapter  211),  relating  to 
burial  grounds,  put  an  end  to  the  use  toe 
which  the  archbishop  was  authorized  to  hold 
the  lot  by  the  terms  of  the  act  of  1832.  Bat 
when  the  legislature  authorized  the  sale  of 
these  burial  grounds,  and  a  devolution  of  the 
title  to  the  purchasers.  It  would  be  an  ab- 
surdity in  the  Interpretation  of  the  -language 
to  hold  that  it  intended  to  defeat  the  title  of 
the  persons  or  corporations  whose  property 
they  had  authorized  to  be  sold.  The  reason- 
able, just,  and  necessary  construction  of  the 
act  of  1868  Is  that  In  this  particular  it  en- 
larged the  corporate  powers  granted  to  the 
archbishop  by  the  act  of  1832.  It  removed 
the  restriction  which  required  that  this  lot 
should  be  used  only  as  a  burial  ground,  and 
enabled  talm  to  cause  the  title  to  be  con- 
veyed to  a  purchaser.  It  was  certainly  com- 
l)etent  for  the  legislature  to  do  this.  All  leg- 
islative power  belongs  to  the  legislature,  ex- 
cept where  limited  by  the  constitution  of  the 
United  States,  or  by  the  declaration  of  rights, 
or  by  the  constitution  of  the  state.  We  re- 
fer not  now  to  certain  proceedings  In  the 
form  of  statutes  which  have  been  so  unjust 
and  oppressive,  and  so  repugnant  to  the 
spirit  of  enlightened  government  that  some 
good  men  and  able  lawyers  have  declared 
that  they  were  not  In  the  nature  of  legisla- 
tive acta.  Such  exceptional  transactions  do 
not  pertain  to  our  present  purpose.  We  are 
considering  the  ordinary  course  of  lawmak- 
ing power  within  its  well-recognized  limits. 
There  was  nothing  in  the  constitution  to  pre- 
vent the  legislature  from  granting  corporate 
capacity  to  the  archbishop,  and  there  Is  noth- 
ing to  prevent  It  from  enlarging  and  extend- 
ing that  capacity.  It  had  the  undoubted 
right  to  limit  the  purposes  for  which  lots  of 
ground  conveyed  under  the  act  of  1832  should 
be  held,  and  it  had  the  undoubted  right  to 
remove  that  limitation.    A  further  reference 
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to  this  question  la  not  neceasary,  aa  it  has 
been  ably  and  Incldly  discossed  by  Judge 
McSherry  in  Trustees  v.  Manning,  Our  opin- 
ion Is  tliat,  under  tlie  equity  proceedings  au- 
tliorized  by  tbe  act  of  1868,  tlie  puroliaser 
took  a  good  title  to  the  burial  lot,  including 
the  northwestern  half  of  Schoolhouse  lane. 
We  understand  from  the  agreement  of  coun- 
sel that  Sibley  has  acquired  this  title,  and 
that  the  objection  which  Gump  makes  to  the 
oompletioB  of  his  purchase  applies  only  to  a 
■trip  of  land  a  foot  and  six  inches  wide,  ly- 
ing in  the  northwestemmoBt  portion  of  the 
alley,  and  adjoining  its  boundary.  We  must 
aSirm  the  decree  below.  Decree  affirmed, 
with  costs. 


<64  Conn.  Ut) 

BABNES  T.  STARR  et  al. 

(Supreme  Court  of  Krrors  of  Connecticut. 

March  8,  1894.) 

RsscissiOK  or  Contract— Fraud  oh  Fart  ot 
Pl  A]  NTi  PF— Lack  E8. 

1.  A  man  made  an  agreement  with  a  wo- 
man, to  wh<»n  he  was  engaged  to  be  <narrie<l, 
whereby,  in  consideration  of  a  certain  sum,  she 
was  to  release  her  dower  right  in  liig  eetate. 
This  agreement  was  made  witli  the  understand- 
ing that  it  was  to  be  shown  by  him  to  his  heirs, 
who  were  endeavoring  to  prevent  the  marriage, 
in  order  to  induce  them  to  cease  their  opposi- 
tion, and  then  destroyed.  He  showed  it  to  them, 
and  it  accomplished  its  purpose,  but,  instead  or 
destroying  it,  he  delivered  it  to  his  son-in-law, 
in  whose  possession  it  was  found  after  his 
death.  Bad  that,  having  been  a  party  to  the 
fraud  practiced  on  her  husband's  heirs,  she 
could  not  maintain  an  action  to  cancel  the  con- 
tract as  obtained  by  fravd. 

2.  A  man  and  woman,  engaged  to  be  mar- 
ried, made  an  agreement  in  writing,  whereby  she 
released  her  right  to  dower  in  his  estate,  and 
which  was  to  be  shown  to  his  heirs,  to  remove 
their  objections  to  the  marriage,  and  then  de- 
stroyed. Over  a  year  before  the  death  of  her 
husband,  then  80  years  old,  she  learned  that  the 
contract  was  still  in  existence,  but  she  took  no 
action  to  cancel  it,  though  she  knew  of  the  ex- 
ecution of  a  will  by  him.  Heid,  the  delay  not 
being  explained,  she  could  not,  after  her  hus- 
band^s  death,  maintain  aa  action  to  cancel  the 
contract 

Appeal  from  sup^ior  court,  Fairfield  coun- 
ty. 

Action  by  Lizzie  T.  Barnes  against  Wil- 
liam H.  Starr  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

Samuel  Tweedy,  Lyn?.an  D.  Brewster,  and 
J.  Belden  Huilbut,  for  appellants.  Goodwin 
Stoddard  and  Samuel  Fessenden,  tot  appel- 
lee. 

ANDREWS,  C.  J.  The  plaintiff  is  the 
widow  of  Samuel  H.  Barnes,  who  died  at 
Wilton  on  the  23d  day  of  April,  1801.  He 
left  a  paper,  which  was  duly  executed  as  bis 
last  will.  The  defendants  are  the  executors 
and  legatees  named  therein,  and  all  the  per- 
sons who  would  be  distributees  of  his  estate 
in  case  of  Intestacy.  The  plaintiff  was  mar- 
rind  to  the  said  Samuel  H.  Barnes  on  the  4th 
day  of  August,  188S.    On  the  19th  day  of 


July,  prior  to  their  nutrrlage,  Ib^  nmtnally 
executed  a  marriage  contract  in  these  words: 

"This  agreement  and  written  contract, 
made  this  19th  day  of  July,  A.  D.  1886,  by 
and  between  Lizzie  T.  Caxtwrigbt,  of  the 
town  'of  Norwalk,  in  Fairfield  Co.,  and  state 
of  Connecticut,  party  of  the  first  part,  and 
Samuel  H.  Barnes,  of  the  town  of  Wilton, 
in  said  county,  party  of  the  second  part, 
witnesseth  that  whereas,  a  marriage  Is  in- 
tended to  be  bad  between  the  parties  to  tliis 
agreement,  and  each  has  property  of  his  or 
her  own,  and  in  the  event  of  such  marriage 
the  survivor  of  them  would  be  entitled  to  a 
statutory  share  of  the  property  owned  by 
the  other  at  the  time  of  his  or  her  death, 
as  appears  by  the  statutes  of  this  state;  and 
whereas,  both  parties  desire  that  by  tliia 
written  contract  said  Lizzie  T.  Cartwright 
shall  receive  from  the  said  Samuel  BL 
Barnes  his  promise  to  pay  her  the  sum  of 
five  thousand  dollars,  in  the  event  of  such 
marriage,  out  of  his  estate,  in  case  she  oat- 
lives  him,  to  be  hers  and  her  representatlTes' 
forever,  which  sum  is  intended  as  a  provision 
in  lieu  of  such  statutory  share:  Now,  there- 
fore, in  consideration  of  the  premises,  and 
of  the  sum  of  one  dollar,  received  from  the 
said  Samuel  H.  Barnes  by  the  said  Lizzie  T. 
Cartwright,  she  hereby  agrees  to  receive, 
and  doth '  receive,  the  same  from  him  as  a 
provision  in  lieu  of  such  statutory  share  of 
his  property  in  case  she  outlives  him,  and 
she  doth  reiinqtiish  and  release  his  estate 
from  any  and  all  further  claims  and  de- 
mands by  her  and  her  representatives  there- 
upon whatever.  And  the  said  Samncl  H. 
Barnes,  in  consideration  of  the  premises,  and 
of  the  sum  of  one  dollar  received  to  his  full 
satisfaction  from  Lizsde  T.  Cartwright,  doth 
hereby  promise  and  agree  to  relinquish  any 
claim  upon  her  estate  in  case  he  outlives  her, 
and,  in  case  she  outlives  him,  doth  promise 
to  pay,  or  that  she  shall  be  paid  by  his  rep- 
resentatives, out  of  bis  estate,  to  her  or 
her  representatives,  the  sum  of  five  thou- 
sand dollars,  as  a  provision  for  ha  in  lien 
of  her  statutory  share  of  his  estate,  to  be 
hers  and  her  representatives'  and  heirs'  for- 
ever. In  witness  whereof  said  parties  have 
severally  set  their  hand  and  seals  the  day 
and  year  above  first  written,  and  to  Qie 
faithful  performance  of  which  they  mutually 
bind  and  engage  themselves,  each  to  the 
other,  his  executor  and  administrate:  and 
her  executrix  and  administratrix.  Ltiscle  T. 
Cartwright.  [L  S.]  Samuel  H.  Bamea 
(L  S.] 

"Signed,  sealed,  and  delivered  in  presence 
of  Curtis  Thompson,  Howard  N.  Wakeman." 

"County  of  Fahrfield,  Town  of  Bridgeport- 
88.:  July  19th,  188G.  Personally  ai^teared 
Lizzie  T.  Cartwright  and  Samuel  H.  Barnes, 
signero  and  sealers  of  the  foregoing  instru- 
ment, and  adukowledged  the  same  to  be 
their  free  act  and  deed,  before  me^  Curtis 
Thompson,  Notary  Public." 

The  complaint  in  this  action,  after  setting 
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out  the  fact  of  the  marrUge  of  this  plalntltC 
to  the  said  Samuel  H.  Barnes,  and  that  prior 
to  their  marriage  they  executed  the  Bald 
marriage  contract,  alleges  that:  "(3)  The 
said  Samuel  H.  Barnes,  In  order  to  Induce 
the  plaintifl  to  execute  the  said  instrument, 
represented  that  he  had  received  a  letter 
from  some  anonymous  writer,  declaring  that 
the  plaintltTs  sole  object  In  the  proposed 
marriage  with  him,  the  said  Barnes,  was  to 
obtain  his,  the  said  Barnes',  money;  that  be 
belieTed  it  was  inspired  by  relatives  of  bis, 
and  persons  connected  with  him  by  mar- 
riage, and  who  were  desirous  of  becoming 
the  objects  of  his  bounty;  that  be  desired 
to  convince  tbem  that  there  was  no  foundar 
tion  for  their  anxiety  or  fear  in  this  re- 
spect; that  he  did  not  believe  that  such 
was  the  object  of  the  plalntlCF,  or  that 
she  bad  any  such  pm'pose  In  view,  and 
that  he  bad  given  them  to  understand  that 
be  BO  believed,  but  that  he  desired  her  to 
execute  the  said  instnunent,  that  he  might 
8lu>w  It  to  those  who  were  taking  so  much 
Interest  In  his  afCairs,  in  order  to  relieve 
himself  from  annoyance  and  vexatious  in- 
terference by  them;  and  that  as  soon  as  she 
had  executed  it,  and  he  had  shown  it  to 
these  parties,  and  thereby  accomplished  the 
purpose  which  he  had  In  view,  he  would  de- 
stroy it;  and  that  the  plaintiff's  rights  should 
not  be  in  any  manner  Injuriously  affected  by 
the  execution  of  said  instrument  of  agreement 
•  ♦  *  (5)  Subsequently,  and  before  the  ex- 
ecution thereof,  the  said  Barnes  renewed  bis 
request  that  the  plaintiff  should  Join  with 
him  In  the  execution  of  said  Instrument,  and, 
as  a  further  inducement  to  cause  the  plain- 
ti£F  to  acquiesce  and  to  execute  the  same, 
represented  to  her  that  it  would  make  but 
little  difference  to  ber  any  way,  as  be  was 
worth  only  fifteen  thcusand  dollars;  and 
he  again  stated  to  the  plaintiff  tlie  reason 
■why  he  desired  her  to  execute  the  Instru- 
ment, and  again  declared  that  he  would  de- 
stroy it  as  soon  as  he  had  shown  it  to  the 
parties  to  whom  he  referred.  (6)  Relying 
uimn  these  statements  and  the  promise  of 
the  said  Barnes,  the  plaintiff  was  induced 
to  execute  the  said  instrument,  and  did  ex- 
ecute the  same  on  the  19th  day  of  July,  A. 
D.  1880.  •  •  •  (10)  The  said  representa- 
tions made  by  the  said  Barnes  to  the  plain- 
tiff to  induce  her  to  execute  said  instru- 
ment, and  relying  upon  which  she  did  ex- 
ecute the  same,  were  false,  and  were  made 
with  the  fraudulent  intent  to  defraud  the 
plaintiff,  and  to  induce  ber  to  execute  said 
agreement,  and  without  any  intention  to  use 
it  for  any  such  purpose  with  the  parties  re- 
ferred to  by  said  Barnes,  or  to  destroy  It 
after  he  had  show  it  to  them;  and  at  the 
time  when  the  said  representations  were 
made  the  said  Barnes  was  worth  seventy- 
five  thousand  dollars.  (II)  Said  representa- 
tions were  made,  and  said  instrument  was 
t)rocnred  to  be  executed  in  the  mabner  in 
-which  it  was,  ft>audulently,  and  with  intent 


to  defraud  and  to  deprive  the  plaintiff  of  her 
statutory  rights  In  the  estate  of  said  Barnes." 
The  complaint  ended  with  a  prayer  that  the 
said  marriage  contract  be  declared  to  be 
void,  and  to  be  delivered  up  to  be  canceled. 
The  superior  court  passed  a  decree  granting 
the  prayer  of  the  complaint  The  defendants 
have  appealed  to  this  court 

There  are  In  the  complaint  as  claimed  by 
the  plaintiff,  three  ipeclflcations  of  fraud  by 
her  late  husband,  relying  upon  which  she 
says  she  slg^ned  the  said  marriage  contract 
and  on  account  of  which  she  asks  that  it 
should  be  set  aside:  (a)  That  he  had  re- 
ceived an  anonymous  letter,  the  authorship 
of  which  he  attributed  to  his  relatives,  and 
persons  connected  with  him  by  marriage, 
wai-ning  him  not  to  marry  the  plaintiff;  and 
he  wanted  the  contract  to  relieve  him  ftom 
their  Interference,  et&;  (b)  that  he  promised 
to  destroy  the  contract  as  soon  as  he  had 
secured  that  purpose;  and  <c)  that  he  rep- 
resented to  her  that  he  was  not  worth  more 
than  $15,000.  The  finding,  so  far  as  It  bears 
upon  these  dalms  of  the  plaintiff,  is  as  fol- 
lows: The  plaintiff,  whose  maiden  name 
was  Lizzie  T.  Oartwrlght  first  became  ac- 
quainted with  Mr.  Barnes  about  the  Ist  of 
January,  1885.  He  was  then  a  widower,— 
his  wife  having  died  In  the  month  of  "Sep- 
tember, 1884.  He  was  then  75  years  of  age. 
It  was  about  the  middle  of  July  that  he  first 
proposed  marriage  to  her.  She  was  then  45 
years  old,  and  had  never  been  married.  She 
did  not  accept  the  proposal  at  that  time, 
hesitating  on  account  of  the  disparity  of 
theh:  ages  and  for  other  reasons.  At  that 
time,  and  for  about  10  years  prior  thereto, 
she  had  been  living  with  her  sister,  Mrs. 
George  T.  Hunter,  where  she  was  treated  as 
one  of  the  family.  She  bad  upwards  of 
$1,000  deposited  In  savings  banks  to  her 
credit  Mr.  Barnes  was  a  well-preserved 
man  for  his  years,  and  apparently  vigorous. 
He  had  always  been  a  farmer.  The  plain- 
tiff knew  In  a  general  way  that  he  had  con- 
siderable property.  She  knew  that  he  owned 
his  farm,  which  was  a  nice  farm,  well 
stocked,  and  that  he  owned  the  Van  Zant 
place  In  Norwalk,  which  was  worth  $5,500, 
and  believed  that  he  had  sufficient  income 
or  property  from  which  an  income  was  de- 
rived by  him  to  enable  him  to  give  up  farm- 
ing, rent  or  sell  his  farm,  and  live  upon  the 
Van  2!ant  place  in  moderate  and  comfortable 
manner,  and  support  ber  and  himself  .upon 
the  Income  of  his  said  property,  without  the 
necessity  of  his  performing  any  labor  him- 
self. But  she  did  not  know,  nor  did  she  In- 
quire, the  amount  of  his  property,  nor  In 
what  it  was  Invested.  They  became  en- 
gaged to  be  married  about  the  last  of  Au- 
gust or  the  first  of  September  of  that  year. 
At  an  Interview  which  took  place  between 
them  about  a  month  after  their  oigagement 
Mr.  Barnes  showed  the  plaintiff  an  anony- 
mous letter,  which  he  said  be  had  recently 
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recelvol,  which  read:  "Norwalk,  July  9, 
1885.  Mr.  Barnes— Dear  Sir:  I  write  this 
to  warn  you  against  taking  a  step  you  will 
always  regret  Miss  Cartwright  Is  not  the 
woman  you  should  select  for  a  wife.  She  Is 
too  hateful  and  quarrelsome.  She  Is  the 
most  disagreeable  person  to  be  found.  She 
wants  to  rule  and  ride  over  everybody. 
Now,  I  will  tell  you  of  something  I  over- 
beard  her  say.  She  said,  when  asked  if  she 
loved  you,  'No;  bow  could  I  love  that  old 
thing?  But  I  could  love  his  money,  and 
when  I  get  him,  I  will  have  things  all  my 
own  way,  and  I  will  make  him  stand 
around.'  Tes,  and  so  she  would.  Z  felt 
sorry  tat  you  to  thtnk  you  were  going  to 
throw  yourself  into  such  an  abyss  of  trou- 
ble, and  so  wrote,  as  a  friend,  to  warn  you 
in  time  to  steer  clear  of  her.  She  expects 
to  marry  you,  and,  when  once  installed  in 
your  bome,  you  can  bid  fftrewell  to  happi- 
ness. Now,  this  is  the  truth.  You  may  not 
believe  It,  but  will  have  a  chance  of  believing 
It,  should  you  marry  her.  Mr.  Hunter  would 
be  happy  to  have  some  one  take  her  off  his 
hands,  because  she  quarrels  with  all  around 
her.  Of  course,  she  will  be  sweet  on  you, 
as  the  spider  was  on  the  fly,  until  she  gets 
you  where  she  wants  you.  Then,  look  out. 
Remember,  you  have  been  warned.  Now,  do 
as  you  please.  This  is  in  confidence.  If 
you  should  speak  of  this,  it  would  aU  be 
denied,  and  smoothed  over;  but  these  are  the 
facts  I  have  written.  From  a  Friend,"— 
and  said  to  her  he  thought  it  came  from 
Mr.  Nelsoa  Gorbam's  folks.  He  also  showed 
her  the  marriage  contract,  and  asked  her  to 
sign  it  She  asked  what  it  was.  He  said 
it  was  a  little  form  be  wanted  her  to  sign, 
so  that  be  could  show  it  to  those  people  who 
felt  so  badly  about  his  getting  married,  and 
said  to  her:  "I  don't  believe  you  have  any 
idea  about  marrying  me  for  my  money,  but 
I  would  like  this,  so  that  I  can  show  it  to 
them.  They  feel  so  badly  about  my  marry- 
ing you,  and  I  want  to  convince  them  that 
you  are  not  such  a  person;  and  you  can 
have  confidence  In  me  that  I  will  destroy  it 
as  soon  as  we  are  married."  He  appeared 
to  be  angry  and  excited  about  the  letter, 
and  said  he  did  not  believe  the  purport  of 
the  letter,  but  thought  it  a  scheme  to  set  him 
against  her;  yet  at  the  same  time  he  would 
like  to  have  her  sign  the  marriage  contract, 
so  that  he  could  show  it  to  those  people 
who  were  complaining  or  objecting  about  his 
gettldg  married;  and  that,  if  she  would  sign 
"it,  he  would  destroy  it  as  soon  as  he  had 
shown  it  to  them."  The  plaintiff  at  that 
time  declined  to  sign  the  contract  In  the 
autumn  of  thaC  year  Mr.  Barnes  again 
spoke  to  the  plaintiff  about  the  marriage  con- 
tract and  she  again  declined  to  sign  it,  tell- 
ing him  that  the  other  people  might  get  hold 
of  the  paper  and  make  trouble.  About  the  last 
of  June,  1886,  Mr.  Barnes  spoke  again  to  the 
plaintiff  about  the  marriage  contract.  At 
that  time  he  told  ber  "that  she  need  not  be 


afraid  to  sign  this  marriage  contract;  that 
all  he  wanted  it  for  was  to  convince  those 
people  that  she  was  not  the  person  tta^ 
represented;  that  if  she  signed  it  it  would 
stop  those  people  bothering  ber;  that  it 
would  make  little  difference  witb  ber  any 
way,  as  be  was  not  worth  more  than  $15,000; 
that  after  they  were  married  he  would  have 
it  in  his  power  to  do  what  was  right;  and 
that  If  she  would  sign  it  he  would  deatcoy 
it  as  soon  as  be  had  showed  it  to  those 
people."  Mr.  Barnes  bad  only  one  diOd, 
a  daughter,  who  was  married  to  Mr.  NeJaon 
Oorbam  in  1855.  She  died  In  1857,  leaving 
no  children.  Mr.  Barnes  lived  with  Mr. 
Oorbam  for  a  numl>er  of  years  after  Mrs. 
Gorbam  bad  died,  and  for  some  Ume  after 
Mr.  Gorbam  had  married  again,  and  was  on 
terms  of  great  intimacy  witb  bim  and  bis 
family.  Gorham  was  a  near  n^iglibor  to, 
and  at  all  times  a  trusted  and  confldoitial 
friend  of,  Mr.  Barnes.  He  attended  to  mat- 
ters of  business  for  Mr.  Barnes,  orilected 
his  rents,  and  deposited  money  for  bim. 
Bradley  Gorham,  a  son  of  Mr.  Nelson  Gor- 
ham, also  attended  to  business  matters  of  a 
like  nature  for  Mr.  Barnes.  Mr.  Barnes 
delivered  the  marriage  contract  to  Mr.  Gor- 
bam shortly  after  the  marriage,  who  in- 
formed the  nephews  and  most  of  the  legatees 
In  the  will  that  he  bad  It  and  of  the  nature 
of  its  contents.  He  kept  possessiMi  of  it 
until  after  Mr.  Barnes'  death. 

It  is  found  that  relying  upon  the  represen- 
tations of  Mr.  Barnes,  and  believing  that  said 
contract  was  not  to  be  of  binding  force  upon 
her,  or  in  any  way  to  affect  ber  right  In  ber 
husband's  estate  after  her  marriage,  but  was 
to  be  destroyed  and  canceled  within  a  short 
time,  and  as  soon  as  It  had  served  the  purpose 
which  Mr.  Barnes  said  its  execution  was  hi- 
tended  to  accomplish,  aitd  without  intending 
to  agree  to,  <»  to  be  bound  by,  the  provisions 
of  the  said  marriage  contract  the  plaintiff 
signed  the  same  on  the  day  It  bears  date; 
and  that  the  statements  made  by  Mr.  Barnes 
as  to  the  amount  of  his  property  and  as  to  bis 
intended  destruction  of  said  marriage  con- 
tract as  soon  as  he  had  shown  it  to  cer- 
tain people,  who,  as  he  dalmed,  were  object- 
ing to  his  marriage  witb  the  plaintiff,  were 
false  and  tmtrue,  and  were  made  to  the  plain- 
tiff for  the  purpose  of  fraudulently  inducing 
her  to  sign  said  contract  and  thereby  relln- 
q\iish  the  interest  in  his  estate  which  would. 
after  marriage,  vest  in  her  as  his  wife;  and 
that  Mr.  Barnes  was  worth  at  that  time  at 
least  $75,000;  and  that  he  had  no  intention 
whatever  of  keeping  his  promise,  and  de- 
stroying said  contract  as  soon  as  he  had 
shown  it  to  certain  i>e<^Ie,  or  at  any  time 
thereafter.  And  the  trial  judge  says:  "T.  find 
that  the  plaintiff  was  Induced  to  sign  said 
contract  mainly  by  reason  of  the  promise  and 
representation  that  the  same  should  be  de- 
stroyed; but  I  do  not  Intend  to  find  that  she 
was  wholly  infiuenced  by  the  other  false 
representations,  made  to  her  by  ber  husband 
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prevlouB  to  the  execution  of  said  contract, 
and  hereinbefore  detailed."  Mr.  Barnes  made 
his  will  on  the  16th  day  of  June,  1890.  The 
plaintifF  knew  at  the  time  that  he  was  mak- 
ing his  will,  but  did  not  know  anything  of  its 
provisions  until  after  his  death.  The  plaintiff 
learned,  some  time  before  the  will  was  made, 
that  the  marriage  contract  had  not  been  de- 
stn^ed. 

Whenever  fraudulent  representatioo  Is  the 
ground  upon  which  relief  is  sought  in  a  court, 
certain  essential  Ingredients  must  be  proved: 
That  the  representation  was  made  as  a  state- 
ment ot  fact;  that  It  whs  untrue,  and  known 
to  be  untrue  by  the  party  making  It,  and  it 
was  made  for  the  purpose  of  inducing  the 
other  party  to  act  upon  It;  and  that  the  par- 
ty to  whom  the  representation  was  made  was 
In  fact  induced  thereby  to  act  to  his  Injury. 
Unless  these  ingredients  are  shown,  the  case 
is  not  sustained.  An  examination  of  the  fore- 
g<4ng  finding  discloses  that  the  representa- 
tion mentioned  In  the  first  spedflcatlon  of 
fraud  set  forth  In  the  complaint  is  not  found 
to  be  untrue,  but  rather  the  contrary.  Aa  to 
the  rei^eeentation  which  is  the  subject  of 
the  thh-d  specification,  it  Is  not  found  that 
the  plaintiff  was  induced  thereby  to  exe- 
cute the  marriage  contract  The  trial  court, 
after  finding  specifically  that  the  promise  by 
Mr.  Barnes  to  destroy  the  marriage  contract 
did  Induce  the  plaintiff  to  sign  the  same, 
says,  as  to  the  other  false  representations  (of 
which  the  one  contained  In  the  third  speclfl- 
caticm  is  the  only  <»ie  found  to  be  untrue): 
"But  I  do  not  intend  to  find  that  she  was 
whoUy  uninfluenced  by  the  other  false  repre- 
sentations made  to  her."  The  whole  signifi- 
cance of  this  language  is  explained  In  declar- 
ing the  state  of  mind  in  which  the  Judge 
then  found  himself.  It  Is  not  a  finding  that 
the  plaintiff  was  not  Influenced  by  the  other 
false  representatioDs;  and  still  leas  is  It  a 
flodlng  that  she  was  In  fact  induced  by  sudi 
oth&e  representations  to  sign  that  contract 
At  the  most  It  is  the  declarati(Mi  of  an  in- 
ability to  find  either  way. 

The  only  fraudulent  representation,  then, 
upon  which  the  Judgment  In  this  case  can  be 
founded.  Is  the  promise  by  Mr.  Barnes  to  de- 
stroy the  marriage  contract  The  cfarcamstan- 
ces  which  led  up  to  the  making  of  the  con- 
tract Involved  in  this  case,  as  they  appear  In 
the  complaint  and  in  the  finding,  and  upon 
which  the  plaintiff  claims  that  It  should  be 
canceled,  are  these:  In  the  summer  of  1885, 
the  plaintiff,  a  mald«i  lady  of  high  respecta- 
bility, aged  45  years,  of  limited  pecuniary 
means,  living  In  the  family  of  her  married 
sister  as  a  member  of  the  family,  received  a 
proposal  of  marriage  from  a  man  30  years 
her  senior,  but  well  preserved,  against  whose 
character  and  standing  nothing  is  suggested, 
and  whom  she  undostood  to  be  possessed  of 
considerable  fortune.  It  was  an  eligible  of- 
fer, creditable  to  her,  and  one  which,  in  a 
prudential  point  of  view.  It  would  seem, 
v»as  an  exceeding  desirable  one  to  accept 


It  Is  stated  on  the  very  highest  authority 
that  marriage  is  honorable  in  all.  Prefer- 
ment In  marriage  may  always  be  sought  by 
an  honorable  woman  with  the  approval  of 
the  law,  and  with  the  approbation  of  so- 
ciety. The  plaintiff  and  Mr.  Barnes  had 
both  reached  that  time  In  their  lives  when 
the  ardor  amantlnm  does  not  hold  sway, 
and  when  considerations  drawn  from  sober 
practical  experience  are  altogether  likely  to 
Influence  the  conduct  At«  five  and  forty  a 
woman  can  calculate.  Unless  the  plaintiff 
was  different  from  most  of  her  sex,  she  de- 
sired this  marriage.  That  she  regarded  the 
offer  as  a  favorable  one,  is  shown  by  her 
subsequent  action.  After  a  suitable  period 
of  delay,  sufflclent  for  such  refiection  and  in- 
quiry as  she  deemed  necessary,  she  accepted 
the  offer,  and  she  and  Mr.  Barnes  became 
engaged  to  be  married.  No  time  was,  how- 
ever set  for  the  celebration  of  the  ceremony. 
Shortly  after  their  engagement  Mr.  Barnes 
received  a  letter,  which  is  set  out  in  the 
finding.  Its  tone  of  candor  towards  and 
friendship  for  him  and  Its  severe  criticism 
upon  the  plaintiff  were  well  calculated  to 
make  estrangement  between  them.  Its  au- 
thorship gave  it  much  force.  Mr.  Barnes 
attributed  it  to  that  family  to  which  he  was 
most  closely  allied  of  any  in  the  world  by 
association  and  ties  of  affection,  lliey  were 
his  most  trusted  and  confidential  friends,— 
friends  of  long  standing,  who  '^ould  natu- 
rally have  great  Influence  with  him.  Mr. 
Barnes  also  believed  that  others  of  his  r^a- 
tlves,  and  persons  connected  with  him  by  mar- 
riage, were  privy  to  the  letter.  Such  objec* 
tious  to  her  as  the  letter  contained,  coming 
from  such  a  source,  could  not  be  disregarded. 
If  the  plaintiff  desired  to  marry  Mr.  Barnes, 
or  If  Mr.  Barnes  desired  to  marry  her,  such 
objections  from  these  people  must  be  met 
and  overcome;  otherwise,  the  marriage 
would  be  put  In  perlL  If  the  near  friends 
of  Mr.  Barnes  held  such  an  opinion  of  the 
plaintiff  as  that  letter  Indicated,  she  would 
b3  very  unwilling  to  marry  him.  If  she  was 
really  such  a  person  as  that  letter  described 
her  to  be,  it  is  quite  certain  he  would  never 
willingly  marry  her.  The  use  of  the  mar- 
riage contract  was  adapted  to  that  condi- 
tion of  things  In  which  they  wa%  situated. 
If  Mr.  Barnes  could  have  that  contract  duly 
executed  to  show  to  those  persons  from 
whom  the  letter  came,  their  opposition  would 
be  removed.  But  to  have  this  effect  the  con- 
tract must  be  a  valid  one.  To  secure  that 
effect  the  plaintiff  signed  Hiat  contract  It 
apparently  was  used  as  she  expected,  and 
such  use  accomplished  the  piu-pose  for  which 
it  was  Intended.  Those  persons  to  whom  the 
contract  was  shown  were  apparently  con- 
vinced that  they  had  misjudged  the  plain- 
tiff. AU  their  opposition  ceased.  There  was 
no  more  interference  with  Mr.  Barnes,  nor 
was  there  any  more  "bothering"  the  plain- 
tiff. The  marriage  took  place,  and  the  con- 
tract was  found,  later,  in  the  possession  of 
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the  very  parUea  to  oemore  'whose  opposition 
It  was  executed  and  delivered.  According 
to  tbe  version  of  the  matter  given  bjr  the 
plaintiff,  and  fonnd  by  the  court,  the  mar- 
riage contract  was  to  be  a  valid  one  for  a 
time,— until  Mr.  Barnes  had  shown  it  to 
acme  parties  who  were  objecting  to  the  mar- 
riage. It  was  to  be  used  with  them  as  a 
valid  one,  and  then  it  was  to  be  "destroyed 
and  canceled."  There  would  be  little  occa- 
sion to  "destroy  er  cancel"  an  invalid  con- 
tract It  was  tills  marriage  contract,  so  ex- 
ecuted and  so  used,  that  the  plaintiff  prayed 
the  court  to  cancel.  We  think  she  ought  not 
to  succeed  and  that  the  superior  court  erred 
in  granting  the  prayer  of  her  complaint. 

These  circumstances,  viewed  in  that  aspect 
to  which  the  plaintiff  herself  asks  attention, 
show  that.  In  order  to  remove  the  opposi- 
tion which  was  being  made  to  her  marriage 
with  Mr.  Barnes,  she  took  part  with  him  in 
misleading  his  relatives.  These  relatives 
were  the  heirs  apparent  to  Mr.  Barnes,  per- 
sons who  had  rights  in  his  estate  of  which 
eqnlty  takes  note  and  permits  to  be  con- 
veyed. 2  Spence,  Eq.  Jur.  865;  Story,  Eq. 
Jxa.  1040e;  Fitzgerald  v.  Vestal,  4  Sneed. 
2S8;  Jenkins  v.  Stetson,  9  Allen.  128.  They 
were  the  same  persons  who  are  the  defend- 
ants in  this  action.  They  were  interested 
In'  preventing  the  marriage.  They  were  tak- 
ing measures  to  prevent  it  They  might 
have  succeeded.  To  stop  their  opposition, 
and  to  keep  it  from  being  successful  by  re- 
moving it  entirely,  and  to  gain  the  corre- 
sponding advantage  to  herself,  she  partici- 
pated in  practicing  a  deceit  on  them.  She 
now  asks  the  court  to  add  another  element 
to  her  deceit  and  make  It  a  fraud,  by  can- 
celing the  contract  which  she  signed  to  de- 
ceive &Ir.  Barnes'  relatives,  the  present  de- 
fendants, and  to  take  away  from  them  the 
consideration  upon  which  they  ceased  their 
opposition  to  her  marriage.  This  is  conduct 
which  debars  her  from  obtaining  aid  in  a 
coort  of  equity.  The  very  foimdatlon  prin- 
ciple of  equity  is  good  conscience.  One  of 
Its  primary  maxims  Is  that  "who  comes  Into 
a  court  of  equity  must  come  with  clean 
hands,"— a  maxim  which  has  been  interpreted 
by  long  use  to  mean  that  whenever  a  party 
who,  as  actor,  seeks  to  set  the  judicial  ma- 
chinery In  motion  to  obtain  some  relief,  has 
himself  violated  conscience  or  good  faith  in 
his  prior  conduct  connected  with  the  matter 
of  the  controversy,  then  the  door  of  the  court 
will  be  shut  against  him;  the  court  will  re- 
fuse to  Interfere  in  his  behalf,  to  acknowl- 
edge hiB  right  or  to  award  him  any  remedy. 
Pom.  Eq.  Jur.  393,  404.  In  Maddock's  Chan- 
cery Practice  (volume  1,  pp.  404,  405)  this 
rule  is  stated  somewhat  more  fully:  "A 
party  calling  for  the  aid  of  a  com-t  of  equity 
must  come,  as  it  is  said,  with  clean  hands." 
Cadman  v.  Homer,  18  Ves.  IL  "It  being  a 
maxim  of  eq\iity  that  he  that  hath  commit- 
ted Iniquity  shall  not  have  equity."  This 
statement  is  followed  by  numerous  citations 


of  cases  In  which  conttaete  have  been  sought 
to  be  set  aside  or  to  be  enforced,  and  in 
which,  by  the  application  of  this  maxim,  aid 
has  been  refused  to  the  plaintiff,— as  when  it 
Is  shown  that  there  was  chargeable  to  the 
plaintiff  an  omission  m:  "mistake  in  the  agree- 
ment (Joynes  v.  Statham,  3  Atk.  38S;  Wool- 
lam  V.  Heam,  7  Vea.  211;  Mason  v.  Armi- 
tage,  13  Ves.  25;  Ayers  v.  Watson,  1  Sim. 
[N.  S.]  523;  Costigan  v.  Hostler,  2  Sdioales 
&  h.  166;  HoweU  v.  George,  1  Madd.  1);  that 
it  was  imoonscientlous  (Vaughan  v.  Thomas. 
1  Brown,  Ch.  S56),  or  unreasonable  (Flood  v. 
Pinlay.  2  Ball  &  B,  '8);  or  that  there  has 
been  fraud  or  sm-prise  (Clowes  v.  Hlgginson. 
1  Ves.  &  B.  526,  527;  Townsend  v.  Stom:- 
roome,  6  Ves.  328;  Twining  v.  Morrioe,  2 
Brown,  Ch.  326) ;  or  that  there  had  been  con- 
cealment (Shirley  v.  Stratton,  1  Brown.  Ch. 
440;  Oldfleld  v.  Round,  6  Ves.  603);  or  that 
there  had  been  misrepresentations,  whether 
willful  or  ])ot  latent  or  patent  (Scott  v.  Mer- 
ry, 1  Ves.  Sr.  2);  or  any  unfairness  (Wall  v. 
Stubbs,  1  Madd.  81).  The  rote  Just  quoted, 
that  he  who  comes  into  equity  must  come 
with  clean  hands,  is  a  broad  on&  It  in- 
cludes within  its  operation  several  other 
maxims  frequently  acted  upon  In  courts  of 
equity:  as,  "ex  turpi  causa  non  actio  oritur;" 
"ex  dolo  malo  oritur  actio;"  "Jus  ex  inju- 
ria non  oritur;"  "in  pari  delicto  potior  est 
conditio  defendentis."  The  fundamental 
reason  upon  which  each  of  these  maxims 
seems  to  rest  is  that  a  party  does  not  come 
into  court  with  clean  hands  to  whose  cause 
either  of  these  maxims  may  be  Justly  ap- 
plied. See,  also.  Beach,  Mod.  Eq.  Jur.  16; 
Pom.  Eq.  Jur.  38-404,  inclusive;  Stoty,  Eq. 
Jur.  (12th  Ed.)  64e,  note;  Snell,  Eq.  35; 
Smith,  Man.  Eq.  23;  Overton  v.  Bomlster, 
3  Hare,  604;  Savage  v.  Foster,  9  Mod.  35: 
Nelson  v.  Stocker,  4  De  Oex  &  J.  458,  4&1; 
Johns  V.  Norris,  22  N.  J.  Eq.  102;  Walker 
V.  HUI,  Id.  513;  Wilson  v.  Bird,  28  N.  J. 
Eq.  352;  Atwood  v.  Fisk.  101  Mass.  363; 
Creath  v.  Sims,  5  How.  192;  Bischoffsbpim 
V.  Brown,  34  Fed.  150.  A  very  nnmottus 
class  of  cases  coming  within  the  same  equi- 
table doctrine  is  where  the  contract  or  other 
act  is  substantially  a  fraud  upon  the  rights. 
Interests,  or  intentions  of  third  parties.  In 
a  case  of  this  kind  relief  Is  refused  to  a  plain- 
tiff on  the  grotmd  that  he  does  not  come 
into  comi;  with,  dean  hands.  The  general 
rule  is  that  the  parties  to  a  contract  must 
act  not  only  bona  flde  between  themselves, 
but  that  they  shall  not  act  mala  fide  in  re- 
spect to  other  persons  who  stand  In  such  a 
relation  to  either  as  to  be  affected  by  the 
contract  or  its  consequences.  Pom.  Eq.  Jur. 
881;  Lord  Hardwicke  in  Chesterfield  v.  Jans- 
sen,  2  Ves.  Sr.  156,  157;  Egerton  v.  Earl 
Brownlow,  4  H.  h.  Cas.  100;  Ferris  v.  Hend- 
rickson,  1  Edw.  Ch.  132;  Paddock  v.  Fletch- 
er, 42  Vt  389;  Huxley  v.  Rice,  40  Mich.  73; 
Denlson  v.  Qibson,  24  Mich.  187;  Bolt  v. 
Rogers,  3  Paige,  154;  Dunaway  v.  Robert- 
sou.  95  m.  419;  Miller  t.  Marckle,  21  IIL 


Digitized  by 


Google 


Conn.) 


BABNEB  «.  STARB. 


885 


152:  BSvcrett  V.  Eaby,  104  N.  C.  479i  10  & 
E.  526;  Pariett  t.  Gnsgenheimer,  67  Md.  642, 
551,  10  Atl.  81;  Medford  v.  Leyy.  31  W. 
Va.  649,  8  S.  S.  802;  Bleakley's  Appeal,  Sff 
Pa.  St  187;  Lewis'  Appeal,  67  Pa.  St  166.  • 
There  Is  another  ^feature  of  the  case  which 
Inyites  brief  attention.  It  has  been  pointed 
out  that  the ,  only  false  representations  on 
which  the  judgment  In  this  case  can  be 
founded  Is  the  promise  by  Mr.  Barnes  to  de- 
stroy the  marriage  contract  as  soon  as  be 
bad  shown  it  to  those  persons  from  whom  be 
believed  the  letter  bad  come.  In  the  same 
connection  It  was  noted  that  a  representation, 
to  be  a  fraudulent  one,  cognizable  as  socb  in 
eaulty  or  actionable  at  law,  must  be  made 
as  a  statement  of  fact,  and  that  it  must  be 
untrue  at  the  time  It  is  made.  Counsel  for 
the  defendants  claim  that  the  promise  by  Mr. 
Barnes  to  destroy  the  contract  at  a  future 
time  is  not,  and  cannot  be,  a  fraudulent  rep- 
resentation. A  promise  to  do  an  act  in  the 
future  cannot  be  untrue  at  the  time  it  is 
made,  and  therefore,  as  is  claimed,  cannot 
be  a  fraudulent  representation.  We  sup- 
pose the  doctrine  of  this  claim  to  be  w^ 
settled  by  the  authorities.  In  Beattle  v. 
Lord  Ebury,  7  Gh.  App.  777,  804,  it  is  said: 
"Thwe  is  a  clear  difl»'ence  between  a 
misrepresentation  in  point  of  fact— a  rep- 
resentation that  something  exists  at  that 
m<Hafflt  which  does  not  exist— and  a  rep- 
re8«ita4i<»  that  something  will  be  done  in 
the  future.  Of  course,  a  representation 
that  something  wUl  be  done  in  the  future 
cannot  either  be  true  or  false  at  the  mo- 
ment It  is  made,  and,  although  you  may 
call  It  a  representation,  if  it  is  aaything  it 
is  a  contract  or  a  promise."  A  representa- 
tion of  this  kind,  if  so  made  as  to  be  en- 
forced. Is  so  because  it  is  a  contract  "There 
is  no  middle  ground,  no  tertium  quid,  be- 
tween a  representation  so  made  as  to  be  ef- 
fective for  such  a  purpose,  and  being  ef- 
fectlre  for  it  and  a  contract  They  are  iden- 
tlcaL"  MannseU  v.  Waite,  4  H.  L.  Oas.  1056; 
Jordeo  t.  Money,  6  H.  U  Gas.  185.  213,  214; 
CStisens'  Bank  of  Irouisiana  t.  First  Nat 
Bank  of  New  Orleans,  L.  R.  6  H.  L.  860; 
Knowlton  T.  Keenan,  146  Mass.  SO,  15  N.  B. 
127;  Da  we  y.  Morris,  149  Mass.  188-192,  21 
N.  B.  313;  University  v.  Hamilton,  34  Ind. 
506;  Grove  v.  Hodges,  65  Pa.  St  504;  Long 
y.  Woodman,  58  Me.  49.  Counsel  Cor  the 
defttidants  insists  that  this  is  all  there  Is  of 
the  plaintiff's  case,  and  that  she  cannot  re- 
cover. Counsel  for  the  plaintiff  deny  that 
this  is  the  whole  of  her  case.  They  admit 
the  rule  established  by  the  authoritlea  dted, 
but  they  claim  that  her  case  is  not  in  con- 
flict with  it  They  insist  that  the  promise 
to  destroy  is  not  their  case,— certainly  not 
the  whole  of  it  not  the  essential  part  of  it 
They  say  that  the  promise  to  destroy  the 
ncianrtage  contract  at  a  future  time  was 
coupled  with  the  inresent  intention  not  to 
keep  the  promise,  and  that  the  declaration  of 
a  present  intention,  although  the  act  is  the 


statement  of  a  fiict,  L  e.  the  Intention  e» 
isttng  at  the  time;  and  that  If  no  such  inten- 
tion existed.  It  was  a  fraudulent  representa- 
tioQ.  Cooley,  Torts,  487;  Dowd  v.  Tudcer, 
41  Conn.  197;  Dow  v.  Sanborn,  3  Allen,  182. 
The  supwior  court  seems  to  have  adopted 
tee  contention  of  the  plaintiff  on  this  point 
In  any  case  where  a  fraudulent  representa- 
tion has  Induced  a  party  to  enter  into  a  con- 
tract it  is  not  wholly  void.  It  is  voidable  on- 
ly, at  the  election  of  a  party  misled.  If  noth- 
ing Is  d<Hie  to  avoid  such  a  contract  then  it 
stands  as  a  valid  one.  Obvlou^  the  person 
misled  could  waive  the  fraud,  and  elect  to 
treat  the  contract  as  a  binding  one.  And 
what  such  a  person  could  do  dbrectly  he 
might  do  indirectly.  A  party  who,  having 
entered  into  a  contiiict  afterwards  learns 
that  a  fraud  has  been  practiced  upon  him  by 
reason  of  which  the  contract  may  be  avoided, 
and  who  neglects  to  take  reasonable  meas- 
ures to  set  it  aside,  will  be  held  to  have  waived 
the  fraud  and  elected  to  treat  the  contract 
as  valid.  Especially  is  this  rule  applied 
whoi,  during  the  delay,  the  rights  of  other 
persons  have  been  changed.  The  marriage 
contract  was  executed  on  the  19th  day  of 
July,  1886.  The  plaintiff  was  married  to  Mr. 
Barnes  On  the  4th  day  of  August  following. 
Mr.  Barnes  made  his  will  on  the  16th  day  of 
June,  1890.  He  died  on  the  23d  day  of  April, 
1891.  The  plaintiff  testified  that  she  knew 
"some  time  before  the  will  was  made"  that 
the  marriage  contract  was  still  In  existence, 
—not  destroyed.  Whether  the  expression 
"some  time"  means  one  month  or  two  months, 
or  more  or  less,  perhaps  makes  no  great  dif- 
ference. Whenever  it  was,  at  that  time  the 
plaintiff's  cause  of  action  was  complete,  as 
fully  as  when  this  suit  was  brought  The 
fraud  of  which  she  now  complains  was  then 
complete;  her  knowledge  of  It  was  then 
complete.  The  secret  agreement  between 
herskf  and  Mr.  Barnes,  the  nonperformance 
of  which  constituted  that  fraud,  could  be  tes- 
tified to  by  no  person  other  than  Mr.  Barnes 
and  herself.  Mr.  Barnes  was  then  80  years 
old.  Whether  she  speculated  on  the  ad- 
vantage of  having  a  hostile  witness  removed 
Is  open  only  to  conjecture.  From  that  time 
until  after  the  deatii  of  Mr.  Barnes  she  did 
nothing  to  assert  her  rights  as  she  now  claims 
tiiem.  Nothing  has  been  suggested, as  a  rea- 
son why  she  so  remained  quiescent,  or  why 
she  did  not  take  measures  then  to  have  the 
fraud  upon  her  exposed.  Dwlng  her  delay 
Mr.  Barnes  made  bis  wilL  She  knew  that 
he  made  it  although  she  did  not  know  Its 
contents.  Mr.  Barnes  died,  and  the  rights 
of  the  defendants  in  his  estate  have  become 
fixed.  She  has  been  under  no  disability  or 
constraint;  on  the  contrary,  she  has  acted, 
so  far  as  appears,  from  her  own  choice. 
She  did  nothing  because  she  chose  to  do 
nothing.  In  suits  to  rescind  contracts  for 
fraud,  it  is  the  duty  of  a  plaintiff  to  put  for- 
ward his  complaint  at  the  earliest  possible 
period.    Jennings  v.  Broughton,  5  De  Gex, 
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M.  &  Q.  126.  "Acquiescence  In  the  wrong- 
ful conduct  of  another,  by  which  one's  rights 
are  invaded,  may  often  operate,  upon  the 
Itrinciples  of  and  In  analogy  to  estoppel,  to 
preclude  the  Injured  party  from  obtaining 
many  distinctive  equitable  remedies  to 
which  he  would  otherwise  be  entitled.  •  •  • 
The  same  rule  applies,  and  for  the  same  rea- 
sons, to  a  party  seeking  purely  equitable  re- 
lief against  fraud,  such  as  the  surrender  or 
cancellation  of  securities,  the  annulling  of  a 
transaction,  and  the  like.  Upon  obtaining 
knowledge  of  the  facts  he  should  commence 
the  proceedings  for  relief  as  soon  as  is  rea- 
sonably possible.  Acquiescence  consisting  of 
unnecessary  delay  after  such  knowledge  will 
defeat  the  equitable  reUef."  Pom.  Eq.  Jar. 
817;  Price's  Appeal,  54  Pa.  St  472;  Bolton 
T.  Dickens,  4  Lea,  569;  Seminary  v.  Eelfer, 
43  Mlcb.  105,  4  N.  W.  636.  This  part  of  the 
case  has  been  noticed,  not  because  the  case 
depends  upon  it,  but  because  it  illustrates 
and  enforces  the  other  parts  of  the  case 
which  have  been  previously  considered.  The 
conduct  of  the  plaintiff  touching  the  subject 
of  her  complaint  In  this  action  is  pretty  fully 
delineated  throughout  the  case.  It  shows 
that  she  has  not  acted  with  that  sincerity, 
conscientlousneBs,  candor,  and  regard  for  fair 
dealing  which  entitles  her  to  the  aid  of  a 
court  of  equity,  ^be  does  not  come  into  court 
with  dean .  hands.  There  is  error,  and  the 
judgment  appealed  from  is  reversed.  The 
oth&  ludges  concurred. 


(M  vt.  2S4) 

liABBBB  v.  JOHNSON. 

fRupreme  Oonrt  of  Vermont.    Windsor.    March 

28,1894.) 

CONTRAOIS— PaROI.  KviDBKCB. 

Plaintiff  gwap)^  a  horse  for  defendant's 
mare,  giving  defenoiEUit  a  note  for  $70,  reciting 
that  it  was  given  tor  a  mare  "conditionaUy 
sold"  to  plaintiff,  and  to  remain  defendant's 
property  till  the  note  was  paid.  Beld,  that  parol 
evidence  was  competent  to  show  the  terms  of 
the  trade. 

BxceptioDs  from  V^lndsw  county  court; 
Munson,  Judge. 

Action  by  Charles  Labbee  against  Nelson  S. 
Johnson.  There  was  judgment  for  plaintiff, 
and  defendant  excepts.    Affirmed. 

The  pla^ntifF  sought  to  recover  for  the  con- 
version of  a  brown  horse.  The  referee  re- 
ported that  the  plaintiff  had  swapped  this 
brown  horse  with  the  defendant  for  a  black 
mare,  giving  the  defendant  $70  boot  For  the 
purpose  of  securing  the  payment  of  this  |70, 
ttie  plaintiff  gave  the  defendant  a  lien  note 
on  the  black  mare,  as  follows: 

"$70  00/100.  Lebanon,  N.  H.,  May  24,  1892. 
For  value  received,  I  promise  to  pay  Nelson 
S.  Johnson,  or  <»^er,  the  sum  of  ($70.00)  sev- 
enty dollars,  payable  ten  dollars  the  first  of 
July,  and  ten  dollara  a  month  thereafter  until 
all  Is  paid.  TUB  note  is  given  for  one  black 
maxe,  four  years  old,  witb  four  white  feet, 


and  a  White  stripe  in  the  face,  this  day  condi- 
tionally sold  and  delivered  by  Nelson  J<dm- 
son  to  Charles  Labbee;  and  said  property  is 
to  be  and  remain  the  i»t>perty  of  said  Nelson 
S.  Johnson  imtil  said  note  Is  wholly  paid. 
And  my  residence  is  In  the  town  of  Hartford, 
Vt 

hi* 

"Charles  X  Labbee. 
mark. 
"Witness: 

"L.  E.  Johnson. 

"J.  B.  Johnson." 
The  plaintiff  then  proposed  to  show  by  pa- 
rol that  at  the  time  of  the  trade,  it  was 
agreed  that.  In  case  the  black  mare  did  not 
prove  all  right,  the  defendant  should  receive 
her  back,  and  deliver  to  the  plaintiff  his  note 
and  horse;  that  the  black  mare  was  not  all 
right  and  that  the  plaintiff  had  returned  her 
to  the  defendant  and  demanded  back  his  note 
and  horse;  but  that  the  defendant  could  not 
and  did  not  return  the  hrarse,  since  he  had 
disposed  of  him.  The  referee  received  this 
evidence,  subject  to  the  objection  and  excep- 
tlMi  of  the  defendant  and  found  the  facts 
which  the  evidence  tended  to  establish. 

J.  G.  Harvey,  for  plaintiff.   William  Batch- 
elder,  for  defendant 

THOMPSON,  J.  The  only  question  msde 
is  in  respect  to  the  admission  of  parol  evi- 
dence to  show  that,  as  a  part  of  the  trade  by 
which  the  parties  exchanged  horses,  It  was 
agreed  that  if  the  black  mare  received  by 
the  plaintiff  of  the  defendant  waa  not  all 
right  and  satisfactory,  he  might  return  her, 
and  the  defendant  would  return  the  brown 
horse  in  suit  to  the  plaintiff.  The  defendimt 
contends  that  the  execution  and  delivery  of 
the  note  and  lien  described  in  the  referee's 
report  preclude  the  plaintiff  from  showing  by 
parol  what  the  contract  of  exchange  in  fact 
was.  The  contention  is  not  sound.  The  lien 
note  was  intended  only  as  security,  and  not 
aa  a  r^>ository  of  the  terms  of  the  contract 
it  does  not  even  allude  to  the  contract  la  re- 
gard to  the  brown  hone,  and,  as  to  the  black 
mare.  It  only  says  she  was  "conditionally 
sold."  The  maker  of  a  promissory  note  may 
always  show  the  terms  and  conditions  on 
which  it  was  delivered,  and  that  the  payee 
or  holder  had  no  right  to  hold  it  except  for 
the  accompllshm^it  of  a  particular  purpose. 
Winn  V.  Chamberlln,  32  Vt  318;  Park  v.  Mc- 
Daniel,  37  Vt  594;  Stewart  v.  Martin,  48 
Vt  266;  Reynolds  v.  Hassam,  56  Vt  448; 
Pery  v.  Dow,  Id.  569.  The  defendant  rec- 
ognized and  acted  under  the  contract  after  re- 
ceiving the  lien  note  as  security.  He  took 
bade  the  black  mare,  and  surrendered  the 
note  to  the  plaintiff;  and  it  would  now  be  a 
•strange  anomaly  in  the  law  if  he  could  stand 
behind  the  note  to  prevent  a  recovery  tor  the 
brown  horse,  which,  be  has  converted  to  his 
own  use.  Sudi  is  not  the  law.  Judgment  af- 
firmed. 
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(w  vt.  nt) 

WATSON  T.  GOODNO. 

(Supreme  Court  of  VMmont    Washington. 

March  28,  1894.) 

CoMVEKSioy — Certified  Ezbcctiok. 

1.  An  oral  agreement  that  the  title  to  a 
horse  shall  remain  in  the  T^idor  nntil  paid  for 
is  yalid  as  between  the  parties,  and  the  vendee, 
having  disposed  of  it  without  consent,  is  liable 
in  trover  for  such  conversion. 

2.  Where  the  conversion  of  personalty  is 
malicious,  a  certified  execution  is  properly 
granted. 

Bxoeptloiis  from  Washington  county  conrt; 
Rowell,  Judge. 

Action  in  trover  for  conversion  of  a  horse. 
From  a  judgment  tor  plalntUT,  defendant  ex- 
cepts.   Affirmed. 

The  court  adjudged,  upon  the  facts  re- 
ported by  the  refwee,  that  the  cause  of  ac- 
tion arose  from  the  vrillfol  and  malicious  act 
of  the  defendant,  and  that  a  certified  execu- 
tion should  issue.  The  referee  reported  that 
tbe  plaintiff  had  sold  the  defendant  the 
horse  upon  the  agreement  that  be  was  to 
bave  a  lien  for  the  purchase  price,  and  that 
a  written  agreement  was  drawn  up,  but  nev- 
er signed,  and  that  subsequently  the  defend- 
ant disposed  of  the  horse  without  the  con- 
sent of  the  plaintiff.  Nothing  was  reported 
as  to  the  manner  or  circumstances  under 
which  the  horse  was  disposed  of  by  the  de- 
fendant 

J.  P.  Lamson,  for  plaintiff.  B.  E.  Bullard, 
for  defendant. 

THOMPSON,  J.  1.  The  referee  found  that 
plaintiff  bought  the  horse  of  Smith  for  the 
defendant,  paying  towards  it  $138,  and  that 
it  was  agreed  between  the  plaintiff  and  de- 
fendant, at  the  time  of  the  purchase,  that  the 
horse  should  remain  the  plaintiff's  until  he 
was  paid  the  $138.  While  there  was  a  talk 
subsequently  between  the  parties  about  re- 
leasing this  lien  upon  the  horse,  and  taking 
other  security,  such  an  arrangement  was 
never  consummated.  Although  the  lien  was 
not  evidenced  by  writing,  yet,  as  between 
the  plaintiff  and  defendant,  it  waa  valid; 
and  the  latter,  having  disposed  of  the  horse, 
and  converted  it  to  bis  own  use,  without  the 
consent  of  the  plaintiff,  Is  liable  in  trover  for 
such  conversion. 

2.  On  the  facts  found  by  the  referee^  it 
viras  not  error  to  grant  a  certified  execution. 
Melendy  v.  Spaulding,  54  Vt  517;  HiU  v. 
Ctox,  Id.  267;  Boutwell  v.  Harriman,  58  Vt 
616k  2  AtL  158.    Judgment  affirmed. 


(66  Tt  2U) 

MARSH  T.  FISH  et  al. 
(Supreme  Court  of  Vermont     Rutiand.    March 
28,  1894.) 
BiiBAOH  Of  Covenant— Imoombranoes. 
Where  the  widow  and  sole  heir  executed 
a  quitclaim  deed  of  a  farm  belonging  to  a  de- 
ceased,   and   covenanted   to    save   the    grantee 
humless  from  liens  arising  out  of  claims  against 


the  estate,  the  grantee  cannot  sue  for  a  breach 
of  such  covenant  because,  at  the  time  of  the 
execution  of  the  deed,  a  right  of  way  across  the 
farm  was  vested  in  another. 

Bxceptions  from  Rutland  county  court; 
Bowell,  Judge. 

Action  by  William  O.  Marsh  against  Wil- 
^am  G.  Fish  and  another.  To  a  judgment 
for  defendants,  plaintiff  excepts.  Judgment 
affirmed. 

J.  0.  Baker,  for  plaintiff.  Geo.  B3.  Law- 
rence, for  defendants. 

THOMPSON,  J.  This  is  an  action  of  cov- 
enant broken,  heard  below  on  a  general  de- 
murrer, which  was  sustained,  the  declara- 
tion judged  insufficient  and  judgment  for 
the  defendants  to  recover  their  costs.  From 
the  declaration  It  appiears  that  the  defend- 
ant Caroline  M.  Fish  Is  the  widow,  and  the 
defendant  William  G.  Fish  Is  the  sole  heir 
at  law,  of  Winslow  G.  Fish,  late  of  Claren- 
den,  deceased,  and  that  they  executed  to  the 
plaintiff  a  quitclaim  deed  of  a  certain  farm 
owned  by  Winslow  6.  at  the  time  of  his 
decease,  in  and  by  which  deed  the  defend- 
ants covenanted  as  follows,  viz.:  That  in 
case  any  claim  or  claims  should  l>e  made 
against  the  estate  of  Winslow  G.  Fish,  de- 
ceased, which  should  not  be  paid  out  of 
other  property  of  the  estate  of  said  Fish, 
outside  of  the  above-described  farm,  and 
said  claim  or  claims  should  In  any  way  be- 
come a  lien  on  the  alx>ve-described  prem-  ' 
ises,  they  (the  defendants)  would  pay  said 
claim  or  claims,  and  save  the  plaintiff  harm- 
less from  all  payments,  demands,  damages, 
and  claims  for  the  same,  so  that  the  plain- 
tiff should  hold  and  enjoy  said  premises 
free  and  clear  from  all  liens  and  Incum- 
brances. The  alleged  breach  of  this  cov- 
enant is  that  at  the  time  of  the  execution 
and  delivery  of  the  deed,  there  was  and  still 
Is  a  right  of  way  across  the  farm  in  one 
Frederick  Chaffee,  or  his  heirs  and  legal 
representatives.  Had  this  quitclaim  deed 
contained  the  usual  covenant  of  warranty 
against  incumbrances,  such  covenant  would 
not  avail  the  plaintiff  as  a  ground  of  re- 
covery against  the  defendants  for  the  alleged 
incumbrance.  .  (Turnmings  v.  Dearborn,  56 
Vt  441,  and  the  cases  there  cited.  The  in- 
tention of  the  parties  to  a  deed,  when  it  can 
be  clearly  ascertained  from  the  Instrument, 
is  to  control,  unless  it  conflicts  with  some 
rule  of  law.  Palmer's  Ex'r  v.  Ryan,  63  Vt 
227,  22  Atl.  574.  The  defendants,  as  the  heir 
and  widow,  were  entitied  to  all  the  real  es- 
tate of  the  deceased.  Their  right  thereto 
was  subject  to  the  contingency  that  if  the 
personal  estate  of  the  deceased  was  found 
to  be  insufficient  to  pay  the  debts  against 
the  estate,  all  of  the  real  estate,  except  the 
widow's  homestead  and  dower,  was  by  law 
held  for  the  payment  of  such  of  the  debts 
as  the  personal  assets  were  inadequate  to 
pay.  A  purchaser  from  the  heir  and  widow 
took  it  subject  to  this  contingency.   A  sale 
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of  It  b7  au  executor  or  administrator  duly 
licensed  by  the  probate  coxirt  would  giye 
title  without  such  contingency.  The  parties 
to  the  deed  are  presumed  to  know  the  law 
In  this  respect,  and  the  language  of  the 
covenant  shows  that  they  In  fact  knew  it. 
We  think  the  true  construction  of  the  cov- 
enant is  that  the  parties  Intended  to  only 
provide  against  the  contingency  of  char- 
ging the  farm,  to  the  detriment  of  the  plain- 
tiff, with  the  payment  of  claims  which  bad 
been  proven,  or  which  might  be  proven, 
against  the  estate,  In  the  manner  provided 
by  law.  The  right  of  way  was  not  such  a 
claim,  nor  was  It  one  which  the  defendants 
could,  by  payment  or  otherwise,  compel 
Chaffee,  or  his  representatives,  to  relin- 
quish or  discharge.  Should  the  covenant  be 
held  operative  for  thie  purpose  for  which  it 
was  intended,  the  alleged  breach  is  not  with- 
in It.   Judgment  affirmed. 


(«  Tt  MS) 

CASWELL  T.  CASWELL. 
(Supreme  Court  of  Vermont.     Washington. 
Karch  28.  1894.) 
DivoRCB — ^NossnppoBT. 
The  neglect  of  a  life  prisoner  to  con- 
tribute to  the  au^rt  of  bis  wife  (wliom  he 
married  while  awaiting  sentence)  out  of  pension 
money  he  receives  is  not  sufficient  to  sustain 
an  action  for  divorce  for  nonsupport,  under  R. 
L.  {  2362,  cl,  5,  providing  for  divorce  "on  peti- 
tion of  the  wife  when  the  husband,  being  aUe, 
refuses  to  maintain  her,"  where  it  appears  that 
she  is  able  to  earn  $2.50  a.  week,  and  has  a 
farm  worth  $1,000,  mortgaged  for  $690. 

ETXceptions  from  Washington  county  court; 
Rowell,  Judge. 

Petition  for  divorce  by  Laura  Caswell 
against  James  A  Caswell.  To  a  judgment 
of  dismissal,  petitioner  excepts.  Judgment 
affirmed. 

The  court  found  the  following  facts:  "Pe- 
titionee has  been  In  state  prls<m  for  tbree 
and  a'half  years,  imder  a  life  sentence  tar 
slaying  petitioner's  former  husband.  After 
conviction,  and  before  sentence,  the  parties 
were  married,  while  the  petitionee  was  in 
jail.  The  petitioner  owns,  and  has  owned 
during  the  time  In  question,  a  farm  In  East 
Montpeller  worth  one  thousand  dollars 
($1,000).  There  Is,  and  has  been  during  that 
time,  A  mortgage  on  the  farm  of  six  hundred 
and  ninety  dollar  ($690).  Pmt  two  years 
last,  petitioner  has  rented  her  farm  on  shares, 
and  has  herself  worked  out  during  that  time 
at  two  and  a  half  dollars  ($2.50)  a  week.  She 
has  kept  the  interest  and  the  taxes  paid, 
and  has  now  fifty  dollars  ($50)  due  her  for 
her  services,  and  the  debt  is  good.  The  pe- 
titionee has  during  this  time,  and  still  does 
receive,  a  pension  of  twenty-four  dollars  ($24) 
a  montil  He  continued  to  contribute  more  or 
less  to  his  wife's  support  until  about  two 
years  ago,  when  he  refused  to  further  con- 
tribute, and  has  not  since  contributed.  The 
partis  have  during  all  this  time  correspond- 


ed with  each  other  about  business  matters, 
and  one  thing  and  anoth^.  The  petitionee 
refused  to  further  contribute  because  the  pe- 
titioner did  not  conduct  matters  in  respect 
to  her  farm  as  he  desired.  No  other  cause  is 
shown  for  his  refusal.  The  petitionee  has- 
no  one  dependent  upon  him  for  support,  ex- 
cept bis  wife,  and  the  petitioner  bas  no  one 
dependent  upon  her.  The  petitioner  Is  alxmt 
forty-two  years  old;  petitionee,  about  fifty. 
The  petitioner  is  In  good  health,  for  axigbt 
that  appears,  and  well  able  to  work.  The 
petitionee  has,  in  exc^  of  any  debta  tbat 
he  owes,  a  sum  of  money  nearly  equal  to  the 
amount  of  bis  pension  for  a  year,  and  dar- 
ing aU  this  time  he  has  been  of  sufficient  pe- 
cuniary ability  to  contribute  to  h»  support. 
If  it  is  a  question  tat  the  court  to  find,  the 
court  finds  that  his  ceasing  to  contribute  to 
the  support  of  his  wife  for  the  reason  stated 
is  without  cause." 

S.  C.  ShurtietF,  for  petitioner. 

THOMPSON,  J.  The  petitionee  baa  beai 
in  state  prison  for  B\l,  years,  under  a  life 
sentence  for  slaying  the  petitioner's  forma* 
husband.  After  conviction,  and  before  sen- 
tence, the  parties  were  married,  while  the 
petitionee  was  in  jalL  A  divorce  is  now 
sought  on  the  ground  of  refusal  to  support 
To  bring  a  case  within  this  cause  for  di- 
vorce, something  more  must  be  shown  than 
mere  abandonment,  or  a  simple  refusal  or 
neglect  to  support  the  wife.  The  words 
"grossly  or  wantonly  and  cruelly,"  as  well 
as  the  words  "without  cause,"  of  the  stat- 
ute, are  to  have  some  force,  although  they 
are  not  Yeey  definite.  Mandigo  v.  Mandlgo, 
16  Vt  786.  By  renting  her  farm  and  work- 
ing out  during  the  time  the  petitionee  has 
refused  to  support  her,  the  petitioner  has 
paid  the  taxes,  and  the  interest  on  the  mort- 
gage, on  her  f^rm,  and  accimiulated  $50,  be- 
sides maintaining  herself.  For  aught  that 
appears,  she  has  been  In  good  health,  and 
yreU  able  to  woric  No  Indignity  was  Im- 
posed upon  her  by  the  manner  of  the  re- 
fusal to  support,  nor  was  the  door  of  her 
home  shut  In  her  face,  and  she,  in  effect, 
turned  Into  the  street,  as  in  I^lie  v.  Lillie. 
66  Vt  109,  26  Ati.  625.  The  petitioner  did 
not  conduct  matters  in  respect  to  her  farm 
as  the  petitionee  desired,  and  for  that  reason 
he  refused  to  contribute  further  to  hw  sup- 
port During  all  this  time  the  parties  have 
corresponded  with  each  other  In  regard  to 
business  matters,  and  one  thing  and  another. 
Without  doubt  under  some  circumstances, 
a  sudden  and  continued  refusal  to  provide  the 
necessaries  of  life  to  a  wife,  who  Is  thereby 
left  to  her  own  earnings,  would  be  within 
the  statute  meanti)g  of  "grossly  or  wantonly 
and  cruelly"  refusing  or  neglecting  to  sup- 
port, as  where,  from  the  previous  habits,  or 
mode  of  life,  or  state  of  health,  or  incapacity 
to  labor,  from  any  cause,  such  conduct 
would  cause  Injury  to  health,  or  danger  of 
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such  injury,  or  reasonable  apprehension 
thereof.  So,  too,  the  refusal  might  be  made 
In  such  a  manner,  or  coupled  with  such  tn- 
dignlty  and  aggraratlMi,  as.  In  and  of  Itself, 
to  be  a  gross  or  wanton  and  cruel  refusal  or 
neglect  to  support  the  wife.  But  snch  Is  not 
the  case  at  bar.  H«e,  there  was  simply  re- 
fusal and  neglect,  with  no  circumstances  of 
aggrayatlon  to  bring  the  case  within  B.  Ll 
i  2362,  cL  &*    Judgment  affirmed. 


(66  Vt.231) 

In  re  BODWELL  et  aL 

(Supreme  Court  of  Vermont.     Orleans.     March 

2S,  1804.) 

Appeai/— Bond— EviDEHCK. 

1.  On  failure  to  give  the  requinte  bond 
within  the  20  days  prescribed  by  statute,  an 
appeal  from  the  probate  court  will  be  dismissed. 

2.  Parol  evidence  la  Inadmissible  to  vaiy  the 
rec(»d  of  a  court. 

Exceptions  ttwca  Orleans  ooanty  court; 
Taft,  Judge. 

AppUcatioa  for  t|ie  appointment  of  s 
gnardi^  for  a  minor  child.  From  a  Judg- 
ment adjudging  the  mother  not  a  fit  peraoa 
to  have  the  care  of  the  child,  and  appolnt- 
iag  a  guardian,  tbe  mother  appeals.  Af- 
firqied. 

The  decree  was  made  March  28,  1883,  and 
an  appeal  at  once  taken.  No  bond  was  then 
filed,  but  the  appellant  ottered  to  show  that 
one  H;.  a  Cook  proposed  to  become  ball  In 
tho  probate  court,  and  was  accepted  by  the 
court;  that  later  an  arrangement  was  made 
between  Cook  and  one  Baldwin  that  other 
sifrety  should  be  furnished;  and  that  a  satis- 
factory bond  was  filed  September  6,  1893. 
Cook  and  Baldwin  were  the  attorneys  of 
the  respective  parties.  The  court  rejected 
the  evidence,   and   the  appellant  excepted. 

B.  A.  Cook,  for  appellant  F.  W.  Baldwin, 
for  appellee. 

THOMPSON.  J.  This  Is  an  appeal  from  a 
decree  of  the  probate  court  for  the  district 
of  Orleans,  adjudging  the  appellant  (the 
mother  of  the  minor,  Burleigh  W.  Bodwell) 
to  be  a  peraon  Incompetent  and  unsuitable 
to  have  the  custody,  care,  and  education  of 
the  minor,  and  appointing  L.  M.  Hibbard  his 
guaru.an,  to  have  the  custody  of  bis  per- 
son and  the  care  of  his  education.  The  ap- 
plication for  an  appeal  from  this  decree  was 
made  to  the  probate  court  within  20  days 
from  the  date  of  the  decision  appealed  trovn, 
as  required  by  B.  L.  {  2270,  but  within  the 
20  days  the  appellant  did  not  give  a  bond 
to  tjae  satisfaction  of  the  probate  court,  con- 
ditioned that  she  would  prosecute  her  ap- 
peal to  effect,  and  pay  the  Intervening  dam- 

'R.  Ii.  (  2362,  cI.'S,  provides  for  the  granting 
of  dfrorce  on  petition  of  the  wife,  when  the 
husband,  being  of  sufficient  pecunJaiy  ability 
to  provide  suitable  maintenance  for  her.  with- 
out cause,  grossly  and  wantonly,  or  cmelly,  rs- 
fuseS  at  neglects  so  to  dow 


ages  and  costs  occasioned  by  the  appeaL 
After  the  expiration  of  the  20  days,  «ibe 
gave  such  a  bond  to  that  court  On  motion, 
tbe  court  below  dismissed  the  appeaL  Tbe 
appellant  now  assigns  this  action  of  the 
county  court  as  error. 

'  This  question  was  before  this  court  in- 
Lambert  v.  Merrill,  86  Vt  464;  and  It  was 
there  held  that  under  the  provisions  of  R.  L. 
S8  2270,  2278,  the  requisite  bond  must  I>& 
given  within  20  days  from  the  decision  ap- 
pealed from,  or,  on  motion,  the  appeal  would 
be  dismissed  In  the  county  court  We  think 
tills  Is  the  correct  construction  of  the  statute. 
This  appeal  was  therefore  properly  dis- 
missed. 

2.  The  parol  evidence  offered  to  vaiy  the 
record  of  the  probate  court  was  properly  ex- 
cluded. Beech  t.  Bich,  18  Vt  595;  East- 
man T.  Waterman,  26  Vt  484;  Farr  v. 
lAdd,  37  Vt  156;  Porter  v.  OUe,  47  Vt 
620.  Judgment  affirmed,  and  ordered  to  be 
certified  to  the  probate  court 


(H  vt  StT> 

FIBST  NAT.  BANK  OF  PLATTSBTTBG  r. 
POST. 

(Supreme  Court  of  Vermont    Franklin.    March 
28,  1804.) 

JuBOBS—QcALincATioNs— Action  or  Dasv— 
Bsi-Orp— EviDSKOs. 

1.  St  1884.  No.  Ill,  {  1,  providing  that  ev- 
ery person  drawn  to  serve  as  a  grand  or  petit 
juror,  from  any  town  containing:  more  than  200 
inhabitants,  shall  be  disqualified  from  again 
serving  as  a  juror  for  two  years  from  suck 
drawing,  awlies  only  to  persons  drawn  on  the 
regular  panel,  and  not  to  a  talesman. 

2.  In  debt  defendant  pleaded  as  a  set-off 
a  claim  against  plaiBtiff,  assigned  to  him  by  8., 
who  testified,  as  defendant's  witness,  that  he  as- 
signed the  claim  to  defendant,  in  trust  to  secure 
a  debt  due  from  witness  to  M.  Defendant  was 
afterwards  permitted  to  testify  that' after  such 
assignment  it  was  arranged  between  him,  S.,  and 
M.,  that  the  assignment  should  be  to  him,  in- 
dividually, to  pay  certain  indebtedness, — the  bal- 
ance, if  any,  to  go  to  M. ;  that  he  notified  plain- 
tiff thereof;  and  that  it  promised  to  pay  him 
what  was  due  on  the  claim.  BM,  that  defend- 
ant's testimony  did  not  contradict  S.'s  testimony, 
ajid  was  properly  admitted. 

3.  Evidence  is  not  inadmissible  becaose  it 
is  in  direct  contradiction  of  other  testimony  in- 
troduced by  the  same  party. 

4.  In  debt  by  a  bank,  defendant  pleaded  as 
a  set-off  a  claim  for  services  of  S.,  as  an  at- 
torney, which  had  been  assigned  to  him.  There 
was  evidence  of  a  special  agreement  between 
plaintiff  and  S.  in  re^rard  to  his  compensation, 
but  there  was  a  conflict  as  to  its  terms.  Held, 
that  it  was  not  error  to  exclude  evidence,  offer- 
ed by  plaintiff,  "that  bnt  a  small  amount  was 
received  from  one  of  the  claims  pot  into"  S.'s 
hands. 

0.  In  an  action  on  two  recoK;nizances,  to  re- 
cover bills  of  costs  for  which  plaintiff  obtained 
judgment  in  the  suits  in  which  the  recognizances 
were  entered,  defendant  pleaded,  as  set-off,  a 
claim  against  plaintiff  assigned  to  him  by  S. 
JBM,  that  plaintiff  could  not  set  up  tbe  claim 
that  such  costs  belonged  to  its  attorney  in  such 
suits,  in  ord«  to  defeat  defendant's  right  of 
setoff,  in  the  absence  of  evidence  that  such  at- 
torney gave  notice  that  he  claimed  an  attor- 


Digitized  by 


v^oogle 


990 


ATLANTIC  REPORTER,  Vol.  28. 


(Vt 


ney'a  Uen  on  sach  judgments  for  costs,  or  that 
h*  had  not  been  fully  paid  for  his  serricee  and 
disboraements  in  Bach  cases. 

EIxceptlMia  from  E'ranklln  oonnty  court; 
Ross,  Chief  Judge. 

Action  of  debt  by  the  First  National  Bank 
(rf  Plattsburg  against  Nathan  Post,  on  two 
reoognizances,  in  which  defendant  pleaded 
an  oSMt  There  was  a  judgment  entered  on 
tbe  Terdlct  of  a  Jury  In  faror  of  defendant, 
for  the  balance  of  liis  claim,  after  deducting 
tbe  amount  due  on  plaintiff's  declaration,  and 
fdaintiff  excepts.    £2xceptions  overruled. 

K  A.  Sowles,  for  plaintiff.  Ballard  &  Bur- 
leson and  Farrington  &  Post,  for  defendant 

THOMPSON,  J.  1.  A  Juror  who  serred  in 
this  case  was  drawn  and  served  as  a  tales- 
man in  a  state  case  tried  by  Jury  In  the 
Franklin  county  court,  at  its  April  term,  A. 
D.  1S93.  He  was  thus  drawn  from  St  Al- 
bans, a  town  then  and  now  having  more  than 
200  inhabitants.  The  trial  of  the  case  at  bar, 
at  which  this  Juror  served,  occurred  at  the 
September  term,  A.  D.  1893,  of  that  coiirt  The 
plaintiff  moved  to  set  aside  the  verdict  on  the 
ground  that  this  Juror  was  disqualified  from 
being  drawn  and  serving,  for  two  years  from 
tbe  time  he  was  drawn  as  talesman.  In 
support  of  this  contention  the  plaintiff  re- 
Ues  upon  St  1884,  No.  Ill,  J  1.  This  statute 
relates  whoUy  to  the  election  or  app(dnt- 
ment  of  persons  to  serve  as  grand  and  petit 
Jurors  in  the  cotmty  court  from  the  respec- 
tive townff  In  the  county,  and  to  the  manner 
in  which  the  names  of  such  persons  shall 
be  drawn  for  Jury  service  by  the  sheriff  or 
his  deputy.  After  providing  in  detail  how 
the  names  of  persons  dected  or  appointed 
toe  Jurors  shall  foe  kept  and  how  the  same 
shall  be  drawn,  that  act  further  provides  that 
"every  person  drawn  by  the  sheriff  or  his 
deputy  to  serve  as  a  grand  or  petit  Juror, 
from  any  town  containing  more  than  two 
hundred  Inhabitants,  shall  be  disqualified 
from  again  serving  as  a  Juror  for  two  years 
from  such  drawing."  Construing  this  stat- 
ute as  a  whole,  it  is  evident  that  such  dis- 
qualification was  Intended  to  apply  only  to 
such  Jurors  as  might  be  drawn  in  the  man- 
ner therein  provided;  and  we  therefore  hold 
that  It  does  not  apply  to  a  person  drawn  as 
a  talesman,  and  the  motion  to  set  aside  the 
verdict  was  properly  overruled. 

2.  In  support  of  his  declaration  in  offset 
the  defendant  introduced  the  testimony  of 
A.  G.  Safford,  who  was  tbe  creditor  to  whom 
the  claim  sought  to  be  recovered  in  offset 
wlglnally  accrued  against  the  plaintiff,  tbe 
same  being  for  Safford's  services  as  its  at- 
torney. His  testimony  tended  to  prove  that 
he  assigned  the  claim  to  the  defendant  in 
trust,  for  the  benefit  of  one  Mooney,  to  whom 
Safford  was  then  Indebted,  to  secure  the  pay- 
ment of  such  indebtedness,  and  that  he  noti- 
fied the  plaintiff  of  such  assignment    Aft^ 


this  e-^dence  had  been  introduced,  the  de- 
fendant was  permitted  to  testify.  In  sub- 
stance that  after  the  assignment  to  which 
Safford  had  testified,  it  was  arranged  be- 
tween himself,  Saffwd,  and  Mooney  that  the 
assignment  should  be  to  the  defendant  in- 
dividually, to  pay  him  a  small  debt  which 
Safford  then  owed  him,  and  for  his  expcsues, 
disbursements,  and  services  for  oollectlag  the 
claim,  and  the  balance,  if  any,  to  go  to 
Mooney,  and  that  prior  to  the  bringing  of 
the  suit  at  bar  he  notified  the  plaintiff  of 
this  assignment  to  him,  and  it  then  prom- 
ised to  pay  him  whatever  there  was  due  en 
the  claim,  if  anything.  The  plaintiff  except- 
ed to  the  admission  of  this  testimony  given 
by  the  defendant,  on  the  ground  that  It  con- 
tradicted that  of  his  witness  Safford.  This 
contention  cannot  be  maintained.  It  had  no 
tendency  to  impeach  Safford.  It  only  tended 
to  prove  that  subsequent  to  the  transaction, 
as  detailed  by  Safford,  a  different  arrange- 
ment was  made  in  respect  to  the  assisnment 
by  all  the  parties  Interested  therein,  of  whidi 
the  plaintiff  bad  notice,  and.  In  oonalderation 
thereof,  promised  to  pay  defendant  Post 
as  stated.  It  did  not  even  contradict  Saf- 
ford, for  Post  did  not  testify  that  the  ar^ 
rangement  was  not  originally,  as  stated  by 
Safford.  But  bad  his  testimony  tended  to 
contradict  Safford  on  this  point  it  would 
have  been  admissible.  In  such  case  the  nfle 
is  that  "the  party  calling  a  witness  Is  not 
precluded  from  proving  the  truth  of  any 
particular  fact  by  any  other  competent  tes- 
timony, in  direct  contradiction  to  what  such 
witness  may  have  testified;  and  this  not  only 
where  it  appears  that  the  witness  was  in- 
nocently mistaken,  but  even  where  the  evi- 
dence may,  collaterally,  have  the  effect  of 
showing  that  he  was  generally  unworthy 
of  beUef."  1  Greenl,  Ev.  {  443.  Hence,  it 
was  not  error  to  admit  this  testimcxiy. 

3.  Tbe  plaintiff  off^ed  to  prove,  as  bearing 
upon  what  the  contract  in  fact  was  in  re- 
spect to  the  compensation  which  Safford  was 
to  receive  from  it  for  his  services,  "that  but 
a  small  amount  was  received  from  one  of 
the  claims  put  into  his  hands."  The  evldenoe 
offered  was  excluded,  to  which  the  plaintiff 
excepted.  The  testimony  on  both  sides  was 
to  the  effect  that  there  was  a  special  agree- 
ment between  the  plaintiff  and  Safford  In  re- 
gard to  the  compensation  he  should  receive 
for  his  services,  and  in  regard  to  which  the 
alleged  balance  assigned  to  the  defendant 
arose,  but  there  was  a  conflict  as  to  the  terms 
of  such  agreement  The  evidence  excluded 
had  no  tendency  to  show  whether  the  c(hi- 
tract  was  as  claimed  by  the  plaintiff,  or  by 
Safford.  So  far  as  the  offer  discloses,  the 
dalm  upon  which  but  a  small  amount  was 
received  may  have  been  a  small  claim,  or, 
tf  a  large  one,  and  collectible  when  put  into 
his  hands,  but  little  may  have  beet  real- 
ised from  It  withoat  his  fault  by  reason  of 
the  subsequent   flnjuirfal    cmdltloa  at  the 
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debtor,  or  by  reason  at  some  other  cause. 
The  plaintiff  can  take  nothing  by  this  excep- 
tion. 

4.  There  was  no  error  In  the  refusal  of  the 
court  below  to  instruct  the  Jury  that  the  two 
bills  at  costs  for  which  it  obtained  Judgment 
in  the  suits  in  which  the  recognizances  were 
entered,  and  for  the  recovery  of  which  this 
action  is  brought,  belonged  to  Edward  A. 
Sowles,  Its  attorney  In  those  suits.  This 
claim  was  set  up  to  defeat  the  right  of  the 
defendant  to  recover  in  offset  There  was 
no  evidence  that  Sowles  had  ever  given  Saf- 
ford  or  the  defendant  notice  that  he  bad  or 
claimed  an  attorney's  lien  on  the  Judgments 
for  costs,  nor  do  the  exceptions  disclose  that 
Sowles  has  not  been  fully  paid  for  his  serv- 
ices and  disbursements  in  those  cases,  by 
the  plaintiff.  The  case  standing  tbua,  the 
plaintiff  cannot  now  set  up  an  attorney's  lien. 
In  the  name  of  Sowles,  to  defeat  the  defend- 
ant's right  of  set-off.  Machine  Co.  v.  Bou- 
telle,  06  Yt  575;  Horlburt  v.  Bri^iam,  Id. 
368;  McDonald  v.  Smith,  67  Vt  502;  Fair- 
banks V.  Devereaux,  58  Vt  350,  3  Atl.  500. 

6.  All  the  other  questions  raised  and  ur^ed 
In  this  court  were  decided  when  this  case 
was  before  this  court  in  A.  D.  1892,  as  re- 
ported In  65  Vt  222,  25  Att  1093,  and  that 
dedsicfti  must  be  taken  to  be  the  law  of  the 
case.    Judgment  aflSrmed. 


(lei  Pa.  St.  ui) 

OTTERSBAGH   v.    CITY   OF    PHILADBIL- 

PHIA. 

(Sopieme  Court  of  Pennsylvania.    April  9, 

1894.) 

OOMTRIBOTOBT  NeOUOEKCE— QDB8TION  FOB  JORT. 

The  death  of   plaintiff's   son   from    aa- 

?hyxla  was  caused  by  an  escape  of  gaii  from  de- 
endant'^  main  into  a  water-closet  on  premises 
occupied  by  plaintiff.  For  two  weeks  before  the 
accident  plaintiff  had  noticed  the  smell.  Plain- 
tiff's brother-in-law,  who  rented  the  premises, 
had  been  warned  by  the  city  authorities  not  to 
light  a  match  in  the  closet  because  of  the  danger 
of  an  explosion,  but  it  did  not  appear  that  such 
warning  was  conveyed  to  plaintiff  or  decedent 
BM,  that  it  was  a  question  for  the  jury  wheth- 
er plaintiff  or  her  son  was  negligent 

Appeal  from  court  of  common  pleas,  Phlla- 
ddphia  county. 

Actl<m  by  Margiircth  Ottersbach  against 
the  city  of  Philadelphia  for  the  killing  of 
ber  son.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed. 

The  death  of 'plain-tiff's  son  from  asphyxia- 
tion was  caused  by  an  escape  of  illuminating 
gas  from  defendant's  main  into  a  water-closet 
on  premises  occupied  by  plaintiff.  For  two 
weeks  before  the  accident  plaintiff  had  no- 
ticed the  smell,  and  it  was  worse  at  certain 
times  than  at  others.  Plaintiff's  brother-in- 
law,  who  rented  the  premises,  had  been 
warned  by  the  city  authorities  not  to  light  a 
match  in  the  closet  because  of  the  danger  of 
an  explosion,  but  it  did  not  appear  that  such 
warning  was  conveyed  to  plaintiff  or  dece- 
dent. 


John  O.  Johnson,  for  appellant.  Howard 
A.  Davis  and  Cbaries  F.  Warwick,  for  ap- 
pellee. 

STBRRRTT,  O.  J.  It  was  admitted  that 
the  death  of  plaintiff's  minor  son  resulted 
from  asphyxia,  caused  by  inhaling  Illuminat- 
ing gas,  which,  as  the  testimony  toids  to 
Ediow,  escaped  from  defendant's  broken  gas 
pipe  in  the  street  at  the  comer  of  Diamond 
and  Palethrop  streets.  Without  ref wring  in 
detail  to  the  uncontradicted  testimony  tend- 
ing to  prove  that  the  proper  city  authorities 
were  duly  notified  of  the  fact  that  gas  was 
escaptog  at  tliat  point,  and  that  they  neglect- 
ed for  several  days  to  locate  the  leak,  and 
replace  the  broken  pipe,  etc..  It  is  sufilcient 
to  say  that  the  evidence  Introduced  by  the 
plaintiff,  if  believed  by  the  Jury,  presented  a 
case  of  inexcusable  and  protracted  neglect  of 
duty  on  the  part  of  defendant,  resulting,  as 
the  Jury  would  have  been  warranted  In  find- 
ing, in  the  death  of  plaintiff's  son.  The  duty 
of  promptly  locating  and  stopping  the  leak 
was  one  that  devolved  solely  (m  the  proper 
authorities  of  the  city.  No  one  else  had  any 
right  to  Interfere  with  the  gas  pipe,  or  open 
the  street  for  the  purpose  of  locating  or  stop- 
ping the  leak.  That  this  was  their  duty,  and 
theirs  alone^  Is  a  proposition  too  plain  to 
need  ^ther  argument  or  citation  of  auQiori- 
tlea  It  cannot  be  seriously  contended  that 
there  was  any  lack  of  competent  and  suffi- 
cient proof  of  defendant's  negligence  as  the 
proximate  cause  of  the  boy's  death,  etc.,  to 
carry  the  case  to  the  Jury  on  that  question  of 
fact.  But  It  is  contended  that  plaintiff  and 
her  son  ware  both  guilty  of  contributory  neg- 
ligence, and  <«  that  ground.  If  no  other,  the 
learned  court  was  warranted  In  refusing  to 
take  off  the  Judgment  of  nonsuit  We  can- 
not assent  to  this  proposition.  Conceding,  for 
the  sake  of  argument  only,  that  there  Is  some 
evidence  of  such  contributory  negligence,  an 
examination  of  the  testimony  has  satisfied  us 
that  it  is  not  of  such  a  character  as  warrant, 
ed  the  court  in  virtually  declaring  as  matter 
of  law  that  either  the  plaintiff  or  her  son 
was  guilty  of  negligence  which  contributed 
to  the  death  of  the  latter.  In  view  of  all 
the  evidence,  we  think  tiie  case  Involved 
questions  of  fact  which  ware  clearly  tor  the 
exclusive  consideration  of  the  Jiuy,  and  to 
them  it  should  have  been  submitted,  with 
proper  instructions  as  to  the  law  applicable 
thereto.  Judgment  reversed,  and  a  proce- 
dendo awarded. 


aeO  Fa.  St  6141 
MELIiOR  V.  CITY  OF  PHILADELPHIA. 
(Suprrane  Court  of  Pennsylvama.    April  2, 
1894.) 

HoNicip^i.  Corporations  —  Chamoino  Oradr  ok 
Street— Damages  to  Pbopebtt— Gonstitdtion- 
AL  Law— Evidence. 

1.  Under  Const,  art  16,  S  8,  providing  com- 
pensation for  property  taken,  injured,  or  de- 
stroyed for  public  use,  the  proper^  owner  may 
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recorer  for  damagres  caused  by  changing  the 
gnde  of  a  aide  street,  thongh  hu  propeiitr  doe* 
not  abut  upon  it 

2.  In  an  action  for  damage*  to  property, 
cansed  by  clianeing  the  grade  of  a  sloe  street, 
damage*  caused  by  changing  the  grade  of  a 
•treet  on  the  other  side  of  the  property,  where 
the  cjiaageg  were  made  about  the  same  timet 
may  be  considered  if  plaintiff  files  a  condi- 
tional release  in  regard  to  the  damage*  sna- 
taincd  from  the  latter  change. 

Appeal  from  court  of  common  pleas, 
Philadelphia  comityj    Thayer,  Judge. 

Action  by  Robert  Mellor,  aa  ndmlnlstrator, 
against  the  city  of  Philadelphia,  for  dam- 
ages  caused  by  changing  the  gi'ade  of  a 
street  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

C3ias.  F.  Warwick,  City  SoL,  and  B. 
Spencer  Miller,  Asst.  City  SoL,  for  appellant 
Thomas  Leamlng,  for  appellee. 

STERRETT,  C.  J.  This  is  one  of  sixteen 
cases  which  were  tried  in  the  court  below 
on  appeals  from  the  report  of  viewers  &p- 
polnted  to  assess  damages  caused  by  chan- 
ging the  grade  of  Orthodox  street.  In  the 
city  of  Philadelphia.  The  plaintiflTs  respec- 
tively owned  property  fronting  on  the  north 
side  of  Trenton  avenue,  a  narrow  street 
running  neatly  east  and  west  along  the 
northerly  line  of  the  New  YoA  Dirlslou 
of  the  Pennsylvania  Railroad.  Until  re< 
'cently.  Orthodox  street  and  another  street 
named  "Margaret,"  about  450  feet  further 
oast,  both  crossed  said  railroad  at  grade, 
and  nearly  at  right  angles  thereta  Owing 
to  the  vast  increase  in  every  form  of  street 
travel,  and  the  greatly  increased  business 
oC  the  railroad  company,  these  grade  cross- 
ings became  so  exceedingly  dangerous  that 
the  oonncila  deemed  it  necessary  to  low» 
the  grades  of  Orthodox  and  Margioret 
streets,  and  thus  carry  them  l>oth  under  the 
railroad.  This  was  accordingly  done  by 
lowering  the  grade  of  each  to  such  an  ex- 
tent that  the  cut  across  Trenton  avenue 
was  about  IS  feet  deep.  That,  of  course, 
cat  off  all  communication,  except  by  pedes- 
trians, with  either  of  said  streets  and  that 
portion  of  Trenton  avenue  lying  between 
them,  and  practically  prevented  ingress  and 
egress  by  vehicles  to  and  from  that  part 
of  Trenton  avenne  west  of  the  Orthodox 
street  crossing.  The  respective  properties 
of  ten  of  the  plaintiffs  were  located  between 
said  streets,  and  are  referred  to  by  counsel 
as  the  "eastern  group."  The  remaining  six 
properties,  located  west  of  Orthodox  street^ 
are  referred  to  as  the  "western  group."  For 
convenience  sake,  the  appeals  relating  to 
the  respective  lots  of  each  group  were  tried 
by  the  same  jury.  In  each  case,  however, 
separate  verdicts  were  rendered  In  favor  of 
the  plaintiffs  respectively. 

It  is  not  our  purpose  to  refer  to  the 
testimony  showing  the  extent  to  which  the 
several  properties  were  damaged  by  said 
change  of  grade.  The  proof  Is  clear,  posl- 
tlTC^    aad   tutdlapnted,    cxo^t   as   to   the 


amotmt'of  damages  in  each  caseL  Speaking 
approximately,  the  plaintifr^  wftneasea 
fixed  the  damages  at  about  60  per  cent 
of  what  was  the  market  value  of  tha 
property  before  the  grades  were  so  lowered 
as  to  practically  cut  off  access  to  Trenton 
arenue.  On  the  other  hand,  defendant's 
witnesses  testified  that  the  damage  was 
about  25  per  cent  of  said  market  raloa 
Tha  witnesses,  of  course,  differed  more  or 
lees  as  to  what  the  maifcet  valne  was,  but; 
aside  £rom  these  discrepancies  as  to 
amounts,  the  Consensus  of  the  testimony  on 
both  sides  Is  that  all  of  the  properties  In 
qnestion  were  Injured  by  the  change  of 
grade  to  the  extent  of  from  aboat  one- 
fourtta  to  one-half  of  their  previous  market 
value.  Ob  the  trial  of  each  group  of  cases 
the  testimony  bearing  on  the  question  of 
damages  was  fairly  submitted  to  the  Jutr 
by  the  learhed  president  of  the  commoa 
pleas  in  a  dear  and  able  charge^  whiah 
appears  to  be  ehtirely  free  from  error.  The 
respective  verdicts  in  each  dass  of  cases 
were  fully  warranted  by  the  evidence,  so 
far  at  least  as  the  proof  of  damages  and 
the  proximate  cause  thereof  are  concerned. 
It  is  conceded  titat  In  making  the  improve- 
ments the  dty  authorities  acted  In  the  line 
of  their  duty.  In  fact  the  public  safety  de- 
manded that  the  grade  crossings  should  be 
avoided,  and  the  only  feasible  way  of  ddng 
so  was  that  wliich  was  adopted.  Hie  re- 
spective claims  of  the  plaintiffs  to  compensap 
tion  wore  based  on  the  consUtndonal  pro- 
vision that  "mimidpal  and  other  corporations 
and  Individuals  Invested  with  the  iwivilege 
of  taking  private  propoiy  tor  public  use  shall 
make  Just  compensation  for  property  taken. 
Injured  w  destroyed  by  tke  construction  or 
enlargemi^bt  of  their  works,  highways  or  im- 
provements." Const  art  16,  |  8.  Defend- 
ant's contention  was  that  tills  provision  is 
Inapplicable  to  any  of  the  cases  onder  con- 
sideration, becai:se  neither  of  the  properties 
front  or  abut  on  either  of  the  streets  the 
grade  of  which  was  changed.  This  would, 
indeed,  be  a  very  narrow  and  unreasonable 
construction  of  the  words  above  quoted,  es- 
pecially in  view  of  the  history  and  object  of 
the  constitutional  provisi(m.  It  was  intend- 
ed to  provide  against  the  great  injustice  that 
was  continually  resulting  from  the  mling  of 
this  court  In  O'Connor  v.  Pittsburgh,  18  Pa. 
St  189,  that  "the  constitutional  provision  for 
the  case  of  private  property  taken  f<x'  public 
use  extends  not  to  the  case  of  property  in- 
jured or  destroyed."  In  connecti<Hi  with  this 
statement  of  the  concrolling  prindple  In  tbat 
case,  Mr.  Chief  Justice  Gibson  suggested  that 
the  omission  might  be  supplied  by  (Htiinary 
legislation,  but  no  such  legislative  action  was 
ever  talceh.  It  was  not  until  the  adoption  of 
our  present  constltutiou,  nearly  a  quarter  of 
a  century  thereafter,  that  an  appropriate  rem- 
edy was  provided  In  the  form  of  the  secticxi 
above  quoted.  In  doing  this,  the  people  of 
the  commonwealth  recognised,  In  a  practical 
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way,  tiie  juaUce  of  compeosatlng  priTate 
property  owners,  not  only  for  property  takoa, 
but  also  for  projoerty  injured  or  destroyed  by 
municipal  and  other  corporations  and  Individ- 
unls  of  the  speclfled.  class,  by  the  constmc- 
tlon  and  enlargement  of  their  works,  high- 
ways, or  Improvementa.  There  is  nothing  in 
the  phraspology  of  the  section  that  can  be 
even  tortured  Into  a  limitation  of  its  provi- 
sions to  property  fronting  or  abutting  on  the 
particular  work,  highway,  or  Improvement  by 
the  qonstruction  or  enlargement  of  whldi 
said  property  was  injured  or  destroyed.  The 
section  In  question  cannot  be  thus  narrowly 
construed  without  reading  into  It  words 
which  are  not  in  it,  and  were  never  intended 
to  be  there.  It  was  contended  on  behalf  of 
the  city  that,  inasmuch  as  the  properties  of 
the  several  plaintiffs  do  not  front  on  Ortho- 
dox street,  they  "are  not  entitled  to  any  dam- 
ages; that,  because  Trenton  avenue  has  not 
been  changed,  the  plaintiffs,  no  matter  how 
much  they  may  have  been  injured,  are  not 
entitled  to  damages  for  the  alteration  pf  the 
side  street;"  and  p<rintB  for  charge  substan- 
tially to  that  effect  were  submitted.  The 
learned  trial  Judge  very  properly  refused  to 
thus  narrowly  and  unreaeonably  construe  the 
constitution.  He  rightly  conceded,  however, 
"that  where  the  street  which  undergoes  an 
alteration  is  not  sufficiently  near  to  the  prop- 
erty of  a  citizen  as  to  make  the  Injury  proxi- 
mate and  immediate  and  sulratanttal,  he 
would  have  no  right  to  claim  damages  for 
change  of  grade  of  such  a  street;"  and.  In 
connection  therewith,  he  appropriately  added; 
"In  case  ot  properties  situated  as  these  prop- 
erties are,  and  so  affected  by  the  change  ot 
grade  that  th<^  ingress  and  egress  to  and 
from  their  houses  is  virtually  injured,— partly 
destroyed.— and  where  the  injury  Is  so  obvious 
that  it  admits  of  c(»nparatively  easy  calcula/- 
tlon  as  to  the  extent  of  the  diminution  of 
the  value  of  the  property,  I  cannot  doubt 
that  such  a  case  is  covered  by  the  eonstltu- 
tlon,"  etc. 

The  flrst  three,  together  with  the  fifth,  speci- 
fications of  error  to  the  respective  judgmaits 
In  the  "eastern  group"  of  cases  relate  to  the 
admissicm  of  testimony  tending  to  show  the 
damages  resulting,  not  merely  from  lowering 
the  grade  of  Orthodox  street,  but  from 
changing  the  grades  of  both  Orthodox  and 
Margaret  streets,  and  the  effect  of  that  testi- 
mony. This  did  the  defendant .  no  harm. 
The  work  on  Margaret  street  was  completed 
shortly  after  that  on  Orthodox,  but  before 
the  trial.  The  record  of  the  testimony  shows 
the  difficulty,  if  not  the  imposslbOity,  of  as- 
oertalning  with  any  degree  of  accuracy  what 
pr<H>ortion  of  the  damage  was  done  by  each; 
and  the  plaintiff,  with  the  approbation  of 
the  court,  proceeded  to  show  the  damages 
done  by  the  grading  of  botb  streets,  and,  in 
connection  therewith,  filed  provisional  releas- 
es of  fnrther  claim  for  damages  occasicmed 
by  the  grading  of  Margaret  street  Oliis  was 
entirely  Just  and  proper,  and  sliould  not  have 
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been  objected  to  Xfy  the  dty.  If  eitber  party 
was  more  benefited  than  the  other,  by  this 
mode  of  trial.  It  was  the  defendant  Upon 
the  payment  of  these  judgments  the  releases 
referred  to  will  operate  as  an  absolute  bar 
to  any  claim  by  either  of  the  plaintiffs  for 
further  damages  resulting  from  the  cutting 
down  of  Margaret  street. 

Further  consideration  of  the  questions  in- 
volved In  the  specifications  of  error  is  quite 
unnecessary.  The  cases  were  carefully  and 
ably  tried  by  the  learned  president  of  the 
court  below.  The  correctness  of  his  rulings, 
so  far  OS  challenged  by  either  of  the  spedfi- 
cationa,  is  amply  vindicated  by  his  clear  and 
concise  charge  in  each  group  of  cases  respeo^  - 
tively.  The  Judgment  in  this  case,  as  wdl  as 
the  judgment  in  each  of  the  other  casea 
la  therefore  affirmed. 


TATM>R  v.  CITY  OP  PHILADBLPHIA. 
JOHNSON  T.  8A.MB.  COLLIOAN  v. 
SAME.  BOOTH  ▼.  SAME).  OALLA.OHEB 
V.  SAME.  WINNALS  t.  SAME.  OLABBY 
V.  SAME.  PILKINGTON  v.  aAMB.  GAL- 
LAGHER  v.  SAME.  WINNALS  t.  SAME. 
McCLOSKET     t.     SAME.     POWELL     v. 

'  SAME.     PETERS   v.    SAME.     SMITH   v. 
SAME.    FITZPATRICK  v.  SAME. 
(Supreme  Coort  of  Pennsylvania.    April  2, 
1804.) 

Appeal  from  court  of  common  pleas,  Phila 
dcdphla  county;   Thayer,  Judge. 

Sieparate  actions  by  John  Taylor,  as  executor, 
All>ert  Johnson,  Dennis  Colligan,  Keulien  Booth. 
Catherine  GallaKber.  as  executrix,  Sarah  Win 
nals,  Margaret  Clabby,  Elijah  Pilliiiuten,  Pat^ 
riclc  Gallaefaer,  Thomas  C.  Wlnnals,  James  Mc- 
Closkey,  Nathan  Powell,  Francis  Peten,  Peter 
Smith,  and  James  Fitzpatrick,  against  tke  dty 
of  Philadelphia,  toe  damages  caused  by  chan- 
ging the  grade  of  a  street  Judgments  for 
plaintiff  in  each  ease,  and  defendant  appeals. 

Chas  P.  Warwick,  City  Sol.,  and  B.  Spencer 
Miller,  Aaat  City  Sol.,  for  appellant  Thomas 
Learning,  for  appellees, 

PER  CtTRIAM.  These  cases  were  argued 
with  Mellor  v.  City  of  Philadelphia,  28  Ati. 
991.  iov^lving  same  questionB.  Tor  reasons  giv- 
en in  opinion  just  filed  in  that  oase,  the  Judg- 
ments are'  affirmed. 


an  Pa.  Bt  53) 
TATLOB  V.  FRIED  et  si. 
(Supreme  Court  of  Pennsylvania.    April  9, 
1894.) 
Partnbbsbif— What  Corstitotbs. 
L  B.,  who  owned  an  oil  lease,  sold  interests 
therein  to  defendants,  B.  agreeing  to  furnish 
necessary  appliances,  and  to  drill  a  well,  and 
defendants  agreeing  to  nay  their  proportion  ol 
the  cost  of  drilling.    Bad,  that  defendants  and 
B.  were  merely  tenants  in  common  as  to  the 
lease,  and  defendants  were  not  liable  as  B.V 
partners  on  hit  nnautliorized  porchase  of  ma 
chinery  to  cany  on  tbe  drilling. 

2.  The  fact  that  oil  was  obtained  and  ms 
in  the  pii)e  line  to  the  credit  of  each  cotenan* 
in  the  prdportions  their  interests  lx>re  to  tkr 
lease  did  not  create  a  partnership  inter  se. 
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Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  Thomaa  Ewing,  Judge. 

Action  by  M.  V.  Taylor  against  Edward 
Fried  and  others  to  recover  the  price  of  a 
,t>otla'.  There  was  judgment  for  plaintiff,  and 
defendants  appeal.     Reversed. 

Levi  Bird  Duff  and  L.  B.  D.  Reese,  f<w  ap- 
pellants.   Wise  &  MIuch:,  for  appellee. 

McOOLLUM,  J.  We  think  the  evidence 
in  this  case  is  Insufficient  to  sustain  a 
verdict  against  the  defendants.  They  were 
sued  as  Joint  debtors,  and,  under  the  Instruc- 
ttons  of  the  learned  coturt  below,  were  held 
liable  as  partners  on  a  purchase  by  one  of 
them  of  a  boUer  which  he  used  in  drilling  a 
well  iQ)on  property  they  owned  as  tenants 
in  common.  The  following  facts  are  admit- 
ted <»■  established  by  uncontradicted  evi- 
dence: In  the  summer  of  1891,  W.  F.  Black, 
being  the  owner  of  an  oil  lease,  sold  to  Jere- 
miah MlUer  one-tenth,  to  Lewis  Sands  one- 
tenth,  to  Lee  Phillips  one-tenth,  and  to  Ed- 
ward Fried  two-tenths,  of  his  interest  there- 
in. It  was  agreed  between  him  and  his  ven- 
dees that  he  should  furnish  the  necessary 
appliances  and  drill  a  well  on  the  leased 
premises,  and  that  Fried  should  pay  to  him 
two-tenths  of  the  expense  incurred  in  drill- 
ing, it,  and  each  of  the  otb^s  should  pay  to 
him  one-tenth  thereof.  In  accordance*  with 
this  agreement  the  well  was  drilled,  and  each 
vendee  paid  his  proportion  of  the  cost  of  It. 
It  appears  that  Sands  and  Phillips  were  Joint 
and  equal  owners  of  a  boiler  which  they  sold 
to  Bla(&,  and  that  it  was  to  be  paid  for  by 
a  credit  to  each  of  titiem  of  one-half  the  price 
of  It,  on  bis  share  of  the  expenses.  Black 
used  it  in  drilling  a  considerable  p(»^on  of 
the  well,  and  then  bought  a  boUer  of  the 
plaintiff,  which  he  used  in  completing  it 
Neither  of  his  vendees  authorized  this  pur- 
chase, nor  did  they  know  of  it  until  some 
time  after  he  left  the  state  without  paying 
hi?  debts.  It  was  then  that  the  plaintiff  set 
up  the  claim  that  she  sold  the  boiler  to  the 
owners  of  the  leasehold,  and  that  they  were 
Jctotly  liable  to  her  for  the  price  of  It.  It 
appears  that  the  boiler  Is  charged  in.her  book 
of  (Higinal  entries  to  "W.  P.  Black  and  Ed. 
Fried,"  but  it  is  admitted  that  her  bookkeep- 
er, to  whom  the  sale  was  reported,  charged 
it  to  W.  P.  Black,  and  that  the  words  "and 
Ed.  BWed"  were  added  by  her  direction  after 
her  salesman  told  her  Fried  was  Interested  In 
the  welL  Turning  to  the  evidence  of  her 
salesman,  we  find  that  his  Information  con- 
cerning ivied's  Interest  In  the  well  was  de- 
rived from  Robert  Black,  who  was  at  most 
an  employ^  of  W.  P.  Black  in  the  perform- 
ance of  the  latter's  contract  vrlth  his  vendees. 
He  waa  not  the  agent  of  W.  P.  Black's  co- 
tenants  for  any  purpose,  and  his  statements 
to  plaintiff's  salesman  did  not  affect  them. 
"We  tlihik  it  Is  clear  that  W.  P.  Black  and 
his  'vendees  were  tenants  in  common  of  ttie 
leasehold,    and   that  the   agreement   under 


which  he  drilled  the  wdl  did  not  create  a 
partnership  inter  se,  or  a  Joint  liability.  It 
is  quite  evident  that  It  was  not  the  Intention 
of  the  parties  to  become  partners  In  the  work 
to  which  their  agreement  was  limited.  It  Is 
probable  that  Black  and  his  vendees  believed, 
or  at  least  entertained  a  hope,  that  the  work 
contracted  for  would  demonstrate  that  the 
leasehold  was  good  oil  property;  but  the  lat- 
ter did  not  consent  to  be  Jointly  bound  to  the 
former,  his  employes  or  material  men,  for  all 
or  any  portion  of  the  price  of  It,  nor  did  their 
agreement  Include  anything  more  than  the 
drilling  of  the  welL  We  have,  then,  a  case 
in  which  one  cotenant  Improves  or  tests  the 
common  property  under  an  agreement  with 
eadi  of  the  other  cotenants  to  pay  bis  share 
of  the  expenses  incurred  In  making  the  im- 
provement or  test.  Thus  the  promise  of  each 
cotenant  created  a  distinct  and  individual  lia- 
bility which  was  measured  by  his  interest  In 
the  leasehold.  This  liability  was  not  affected 
by  the  mere  fact  that  oil  was  obtained  and 
run  in  the  pipe  line  to  the  credit  of  each  co- 
tenant  In  the  proportion  above  stated,  be- 
cause (1)  the  operation  of  the  w^  was  not 
included  In  the  agreement  undo'  wbldi  it 
was  constructed,  and  (2)  a  division  of  the 
product  between  tenants  In  common  does  not 
make  them  partners,  although  they  may  have 
contributed  labw  or  money  to  raise  it  LindL 
Partn.  1&-53;  17  Am.  &  Eng.  Enc.  Law,  p. 
863;  Brown  v.  Jaqnette,  94  Pa.  St  113;  and 
Walker  t.  Tupper,  152  Pa.  St  1,  25  AtL  172. 
Mr.  Llndley,  on  page  63  of  his  treatise,  says 
that  "persons  who  Join  in  the  purchase  of 
goods,  not  for  the  purpose  of  selling  them 
again,  but  for  the  purpose  of  dividing  the 
goods  themselves,  are  not  partners,  and  are 
not  liable  to  third  parties  as  If  they  were. 
Coope  V.  Eyre  [1  H.  BL  37]  Is  a  leading  case 
in  support  of  this  proposition.  There  an 
agreement  waa  come  to  that  one  person 
should  purchase  oil,  and  then  divide  It 
amongst  himself  and  others,  they  paying  him 
their  proportion  of  the  price.  The  oil  was 
botight  accordingly,  and,  the  purchaser  be- 
coming bankrupt,  the  seller  sought  to  make 
the  other  parties  to  the  agreement  pay  for  the 
OIL  But  it  was  held  that  the  purchaser  pur- 
chased as  a  principal,  and  not  as  an  agent; 
and  that  as  there  was  no  community  of  prof- 
it or  loss,  the  persons  amongst  whom  the  oil 
was  to  be  divided  should  not  be  made  liable 
as  partners  or  quasi  partners."  In  our  case 
there  was  no  presumption,  arising  firom  the 
fact  that  W;  P.  Black  and  his  vendees  were 
tenants  In  commcm  of  the  leasehold,  that  they 
authorized  Mm  to  purchase  the  boUa-  as  their 
agent  Presumptlvdy  he  was  a  principal  In 
the  transaction,  and  the  burden  was  therefore 
on  the  plaintiff  to  show  that  ho  was  their  part- 
ner or  agent,  and  not  on  them  to  show  that  he 
was  a  principal.  Did  they  h(dd  themselves  out 
to  the  plaintiff  or  others  as  partners  ?  There  is 
no  evidence  that  they  did.  No  act  or  declara- 
tion of  either  of  the  cotenants  we  have  men- 
tioned was  shown  which  tended  to  place  them 
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In  the  position  of  partners  In  respect  to  third 
persons  dealing  with  him.  It  is  true  that 
Roland,  who  did  some  work  in  driUing  the 
well  nnder  an  agreement  with  W.  P.  Black, 
testlfled  to  a  conversation  with  Gla'tzau  which 
might  have  affected  the  latter,  and  possibly 
Black,  if  he  had  been  served  with  process; 
but  it  is  doubtful  whether  Olatzau  was  a 
cotenant,  and,  if  he  was,  his  declarations 
would  not  affect  his  cotenants  unless  made  la 
th^  presence  or  authorized  by  them.  While 
the  facts  in  this  case  are  not  precisely  like 
those  In  Walker  v.  Tupper,  supra,  the  prin- 
ciples which  ctHitrol  It  are  the  same,  and  the 
specifications  of  error  are  accordingly  sus- 
tained.   Judgment  reversed. 


OSl  Fa.  St  69) 

SHEBMEB  V.  PACIELLO. 

(Supreme  Oourt  of  Pennsylvania.    April  9, 

1894.) 

liAKDLOBD  AKD  TbNANT  —  FBACDULENT  RbMOVAI, 
— SOBLBTTINO. 

1.  Where  the  lessee,  on  finding  the  lessee 
gone,  and  part  of  the  premises  in  possession  of 
a  snbtenant  in  violation  of  a  covenant  against 
snblettlng,  leaves  a  notice  to  the  lessee  to  give 
security  for  three  months'  rent  or  deliver  po«- 
sesdon  (Act  March  26,1825,1  2),  he  is  not  bound 
to  accept  security  from  the  subtenant,  but  may 
proceed  to  eject  him. 

2.  Where  the  lessee  under  a  lease  with  a 
covenant  aminjBt  subletting  surrenders  it,  and 
procures  a  like  one  to  be  issued  to  another,  the 
possession  of  a  snbtenant,  though  begun  before 
the  issue  of  the  new  lease,  may  be  terminated 
by  a  judgment  of  ejectment  entered  under  a 
power  in  the  new  lease. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Ejectment  by  Joseph  H.  ISbermer  against 
Joseph  Paclello.  From  an  ord»  opening  the 
Judgment  for  plaintiff,  plaintiff  appeals.  Re- 
versed. 

E.  Cooper  Shapley,  for  appellant.  Aaron 
Thompson,  for  appellee. 

FELL,  J.  This  case  Is  before  us  on  an 
exception  to  an  order  making  absolute  a  rule 
to  open  a  judgment  in  ejectment,  entered 
by  Tlrtue  of  authority  contained  In  a  lease, 
and  upon  the  averment  of  a  breach  of  the 
covenant  not  to  sublet.  The  depositions  de- 
velop these  facts:  In  August,  1889,  John  A. 
Shermer,  father  of  the  plaintiff,  leased  the 
premises  in  question  as  a  fi*alt  store  to 
Charles  Wlllldge.  In  February,  •  1893,  the 
lessor  having  died,  a  new  lease  was  made 
by  his  son,  the  plaintiff,  to  the  same  lessee. 
In  August,  1893,  Charles  Wlllldge  surren- 
dered his  lease  and  procured  a  new  one  to 
be  executed  to  Joseph  Paclello,  the  defend- 
ant, who  went  Into  possession.  The  three 
leases  were  exactly  alike,  and  contained 
covenants  against  subletting.  In  October, 
1893,  PadeUo  called  at  the  office  of  the 
plalntlfl's  agent,  handed  Iilm  the  key,  and 
said  be  had  moved  ont  When  the  agent 
went  to  the  premises,  be  found  Banner  Her- 


man, on  whose  a£Bdavlt  and  at  whose  in- 
stance the  rule  was  granted.  In  possession 
of  a  part  of  the  building,  and  conducting  a 
dry  goods  business  for  himself.  The  lessor's 
agent,  tor  the  purpose  of  obtaining  posses- 
sion, left  on  the  premises  a  notice  to  Pa- 
clello to  give  security  within  five  days  for 
three  months'  rent,  or  deliver  possession. 
This  notice  fell  Into  the  hands  of  Herman, 
who  tendered  security,  which  was  refused, 
and  judgment  In  ejectment  was  entered. 
Herman  had  been  a  subtenant  for  some 
months,  but  of  this  neither  the  plaintiff  nor 
his  agent  had  any  knowledge.  A  subtenant 
in  possession  with  the  consent  of  the  land- 
lord or  by  right,  when  there  Is  no  covenant 
against  subletting,  may  be  entiUed  to  enter 
security  under  the  act  of  March  25,  1825, 
but  the  right  now  asserted  by  the  plaintiff 
Is  not  the  right  as  against  his  tenant  to 
secmlty  or  possession  under  the  provisions 
of  that  act  The  first  step  to  lay  ground  for 
that  proceeding  was  taken,  but  It  was 
abandoned;  and  the  case  before  us  grows 
out  of  the  landlord's  assertion  of  the  remedy 
secured  to  him  by  the  lease  for  breach  of 
the  covenant  not  to  sublet  The  defendant 
did  not  resist  this  proceeding,  and  the  sub- 
tenant has  no  standing  to  do  so  unless  he 
has  acquired  some  right  There  is  no  evi- 
dence of  a  waiver  of  the  covenant  by  agree- 
ment or  acquiescence.  The  commencement 
of  a  statutory  proceeding  by  liie  agent  did 
not  debar  the  owner  from  the  use  of  the 
remedy  provided  by  the  lease.  The  only 
standing  that  the  subtenant  claims  is  that 
be  was  In  possession  before  the  date  of  the 
lease  to  the  defendant  The  preceding  ten- 
ants had  no  right  to  sublet  find  the  testi- 
mony is  distinct  and  clear  that  the  property 
was  not  sublet  with  the  knowledge  or  con- 
sent of  either  the  owner  or  bis  agent,  and 
that  they  had  no  knowledge  of  the  possession 
of  Herman  until  the  keys  had  been  delivered 
to  the  agent  and  he  went  to  take  peesesslon. 
The  possession  of  Herman  nnder  both 
Wlllldge  and  Paclello  was  that  of  a  sub- 
tenant under  a  tenant  who  had  covenanted 
not  to  sublet  and  It  gave  him  no  right 
against  the  landlord.  The  judgment  la  re- 
versed. 


(la  Pa.  St  102) 
ROLAND  V.  READING  SCHOOL  DIST. 
(Supreme  Court  of  Pennsylvania.    April  9, 
1894.) 

BCBOOL    DlSTRIOT  —  CONTRACT    BT  PRBSIDIHT  OP 

Board  — Wbbn  Bimdiko  —  Aothoritx  —  Evi- 
DBNOB— Notice. 

1.  A  school  district  is  not  bound  by  a  pro- . 
vision  in  a  written  contract  inserted  by  the 
president  ot  its  board  of  directors  without  the 
authority  of  the  board. 

2.  Where  no  record  is  made  of  the  action 
taken  by  a  school  board.  It  may  be  shown  to 
have  been  regularly  taken  by  witnesses  cog- 
nizant of  the  fact 

3.  A  person  c<xiti:acting  with  a  school  dis- 
trict is  bound  to  know  what  contract  the  board 
has  authorized  its  president  to  make^ 
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Appeal  from  court  of  common  picas,  Berfea 
county;    G.  A.  Endllch,  Judge. 

Action  by  Walter  G.  Roland  against  the 
Reading  School  District  on  an  account  and 
contract  for  books  sold  and  delivered  to  it 
by  plaintiff.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Revised. 

William  Ko^ter  Stevens,  for  appellant 
Howard  P.  Wanner  and  Brmentrout  &  Bubl, 
for  appellee. 

WIIiLIAMS,  3.  In  tlie  spring  of  1892  the 
school  district,  defendant,  decided  to  intro- 
duce free  textbooks  Into  the  public  schools. 
In  pursuance  of  this  decision,  a  list  of  school- 
books  needed  was  made  out,  and  bids  were 
asked  for  from  book  dealers,  giving  the 
terms  on  which  they  would  supply  the  books 
needed.  The  plaintiff  was  the  successful 
bidder,  and  a  contract  was  agreed  upon  and 
reduced  to  writing.  The  list  of  textbooks 
was  Incorporated  Into  the  contract,  together 
with  the  niunber  of  copies  of  each,  and  thp 
price  per  copy,  amounting  altogether  to 
56,7B8.86.  The  contract  contained  a  further 
stipulation  "that  in  case  an  additional  num- 
ber of  any  of  the  books  set  out  In  the  fore- 
going list  are  required  by  the  said  party  of 
the  second  part  during  the  current  school 
year,  commencing  Sept.  1,  1892,  and  ending 
June  SOth,  1893,  the  said  party  of  the  first 
part  is  to  furnish  same  at  such  time  and 
place  as  may  be  designated  by  the  said  party 
of  the  second  part,  with  the  addition  of  six 
p&e  centum  on  the  cost  price  of  said  bool^s, 
excluslTe  of  transportation,  the  transporta- 
tion being  added  to  the  cost  price."  The 
books  enumerated  In  the  contract  were  pro- 
vided and  paid  for.  An  additional  number 
of  books  of  the  same  kinds  set  out  In  the 
contract  was  ordered  and  furnished,  and 
the  plaintiff's  accoimt  therefor  is  $1,625.36, 
for  the  recovery  of  which  this  suit  is  brought. 
The  defense  made  Is  that  these  books  were 
to  be  furnished  at  cost,  and  that  their  cost 
waa  but  $1,226.67;  and  evidence  was  given 
for  the  purpose  of  showing  the  offer  of  the 
plaintiff  to  furnish  them  at  cost  }n  case  the 
contract  was  awarded  to  him,  and  Its  ac- 
ceptance and  the  award  of  the  contract  by 
the  school  board.  Witnesses  were  then 
called  to  show  that,  when  the  plaintiff  and 
the  president  of  the  school  board  met  to  ex- 
ecnte  the  contract,  the  plaintiff  insisted  upon 
adding  the  sentence  beginning  with  the 
words  "with  the  addition  of  six  per  centum 
on  the  cost  price."  Tlie  words  were  finally  In- 
corpwated  Into  the  contract  without  any  pre- 
vious authority  from  the  school  board.  This 
fact  was  not  reported  to  the  board,  and  no 
resolution  or  other  official  action  was  taken 
for  the  purpose  of  ratifying  this  concession 
.  by  the  president  to  the  regoest  made  by  tbie 
plaintiff;  but,  when  attention  was  called  to 
the  subject  by  the  presentation  of  the  bUl, 
the  action  ot  the  {Resident  was  not  agreed 


to,  and  payment  of  the  bin  as  presented  was 
refused. 

The  defendant's  second  point  presented  this 
question  to  the  court  below.  It  requested 
the  court  to  Instruct  the  Jtiry  that  the  con- 
tract really  agreed  upon  is  found  In  the  Wds 
of  the  plaintiff  and  the  resolutions  accepting 
them,  and  that  "Roland,  the  plaintiff,  was 
bound  to  know  what  that  contract  was. 
If  the  Jury  find  that  the  president  of  the  dis- 
trict, or  any  members  thereof,  had  the  con- 
tract changed  without  action  by  the  school 
board,  such  change  would  be  unautfaoriKed, 
and  the  plaintiff  cannot  recover."  The  iwlnt 
was  refused.  It  should  have  been  affirmed. 
The  plaintiff's  right  to  recover  from  the 
school  district  In  excess  of  the  cost  of  the 
books  did  not  depend  on  the  action  of  the 
president  or  any  member  of  the  school  board, 
but  upon  the  action  of  the  board,  sitting  as 
such. 

School  directors  can  bind  the  district  they 
represent  only  when  they  act  In  their  official 
character,  and  the  best  evidence  of  their  offi- 
cial action  Is  the  minutes  w  record  of  their 
actions  kept  by  the  proper  officer.  Wadiob 
V.  School  Olst  of  Bingham  Tp.,  8  Phila.  5(S>. 
It  action  actually  taken  by  the  board  fails, 
for  any  reason,  to  get  upon  the  minutes,  it 
may  be  shown  to  have  been  regularly  taken 
by  the  testimony  of  witnesses  cognisant  of 
the  fact;  but  the  rule  is,  as  we  have  stated 
it,  that  the  best  evidence  of  the  action  of  a 
quasi  municipal  corporation  Is  the  official  rec- 
ord of  the  governing  body.  The  third  as- 
signment of  error  is  therefore  sustained. 

For  the  same  reasons,  the  fourth  spedflca- 
tlon  must  be  sustained.  The  plaintiff  was 
bound  to  know  what  contract  the  board  had 
authorised  its  president  to  make.  It  was  not 
too  late,  therefore,  for  the  district  to  r^u- 
diate  any  provision  of  the  written  contract 
to  which  It  bad  not  given  Its  assent,  or  which 
had  not  been  brought  to  Its  attention  sub- 
sequently, and  ratified  by  It  The  Judgment 
must  for  these  reasons  be  reversed.  The 
plaintiff  Is  entitled  to  recover  for  the  actual 
edat  of  the  books  enumerated  in  his  bill  as 
rendered.  To  enable'  him  to  do  this.  If  the 
amount  Is  not  already  paid,  a  venire  facias 
de  novo  is  awarded. 


(ISI  Pa.  St.  »> 
ROONBX  V.  CARSON  et  al. 

(Supreme  Conrt  of  PennaylvanUu    April  t, 

1894.) 
Irjvkt  to  Emplotk— Assumftioh  of  Risk. 
Where  plaintiff,  who  had  been  encaged 
as  a  weaver  m  defendant's  mill,  after  b^ag 
IfUd  off  till  a  new  mill,  la  whica  alteration* 
were  being  made,  was  started  up,  was  employed 
to  assist  in  moving  into  the  new  mill  and  mak- 
ing alterations,  and  while  so  engaged  was  in- 
jured by  a  shafting  which  an  employ^  let  fall 
while  taking  it  down  from  over  the  place  where 
be  was  working,  he  cannot  hold  defendant  lia- 
ble, as  he  assumed  the  Increased  risk  Incident 
to  the  BuUcingof  altecatioiuk 
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Appeal  from  court  of  common  pleaa,  Phila- 
delphia county. 

Action  by  Hugh  Roonny  agalnat  George 
Carson  and  George  D.  Irwin,  trading  as  Oar- 
aon  &  Irwin,  for  personal  InJorleB  received 
while  In  defendants'  employ  by  reason  of 
another  employ^  letting  fall  a  shafting 
which  he  was  taking  down  from  above  the 
place  where  plaintift  was  fixing  a  loom. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 


Tbos.  A  Fahy,  for  appelant 
Shields,  for  appellees. 


A.  &  L. 


PER  CURIAM.  At  the  time  ot  the  acci- 
dent, defendants  were  engaged  in  moving 
from  one  mill  to  another,  in  which  altera- 
tions were  then  being  made.  Some  time 
prior  thereto,  plaintiff  worked  In  the  old 
mill  as  a  weaver,  but  bad  been  "laid  off" 
until  the  new  mill  "started  up."  After- 
wards, he  was  employed  to  assist  In  moving, 
and  making  alterations,  and  while  so  en- 
gaged was  injured.  As  was  said  in  Wanna- 
maker  v.  Burke,  111  Pa.  St  423,  2  Att.  600, 
it  would  be  unreasonable  to  hold  defendants 
"to  the  same  degree  of  strictness,  during  al- 
terations to  the  building  as  might  be  re- 
quired after  such  alterations  were  com- 
pleted." When  plaintiff  undertook  to  as- 
sist In  moving,  etc.,  be  assumed  the  In- 
creased risk  incident  to  such  work.  There 
is  notblnc:  in  the  testimony  that  would  have 
warranted  a  Jury  In  finding  that  the  defend- 
ants wa«  guilty  of  any  negligence  that  re> 
salted  in  plaintiff's  injury,  and  hence  there 
was  no  error  in  refusing  to  take  off  the  non- 
suit   Judgment  afihrmed. 


cm  Fa.  Bt  l(») 

McNBAIi  T.  McNEAIi. 
(Supreme  Court  of  Pennsylvania.    April  9, 
1894.) 
Hakxibd  Womsn'8  Cowtrxcts— VALroiTT. ' 
Under  Act  Jnne  3,  1887,  anthorising  a 
married  woman   to  acquire  property  and  con- 
tract in  regard  to  her  separate  property  as  if 
nnmarried,  a  married  woman's  note,  with  power 
to  confess  Judgment,  given  for  males  purdiased 
by  her,  and  used  on  a  farm  owned  by  her  and 
occupied  by  herself  and  husband,  is  valid,  and 
Judgment  by  confession  thereon  is  binding. 

Appeal  from  court  of  commrai  i^eas,  Sul- 
livan county;  Jcrim  A  Sittser.  Judge. 

Action  by  Harry  McNeal  against  Eliza  B. 
McXeel  to  recover  on  a  note.  Judgment  for 
plaintiff  was  ent^ed  on  the  note,  and,  from 
an  order  striking  off  the  Judgment,  plaintiff 
appeals.     Revened. 

J.  O.  Scouten,  for  appellant 

STBRRETT,  O.  J.  Tliere  was  nothing  on 
the  face  of  this  Judgment  to  Indicate  that 
defendant  was  a  married  woman  whoi  she 
gave  the  note  on  which  the  Judgment  was 
entered.  It  was  shown,  however,  by  deposi- 
tions taken  In  rapport  at  Ote  rule  to  strike 


off,  eta,  that  she  was  a  married  woman 
living  with  her  husband  on  a  Ibrm  whidi 
she  had  owned  toe  many  years,  and  that 
the  note  in  question  had  been  giv^  tor  a 
pair  of  mules  purchased  by  her,  and  put 
upon  her  farm,  where  they  were  kept  and 
used  until  she  subsequently  sold  them.  The 
time  was  when,  by  reason  of  her  common- 
law  disability  to  contract,  a  married  women, 
as  a  general  rule,  could  repudiate  at  pleas- 
ure her  written  as  well  as  oral  promises  to 
pay;  but,  upon  the  passage  of  the  act  of 
18S7,*  her  inabUity  to  bind  bnself  by  con- 
tracts ceased  to  be  the  general  rule,  and  be- 
came neatly  the  exception  thereto.  Hence, 
a  Judgment  confessed  by  a  married  woman 
Is  no  longer  prima  facie  void.  At  most  it 
Is  voidable,  and,  on  her  application,  may 
be  set  aside  only  when  it  appears  to  have 
been  unauthorized  by  the  act  Ho-  power 
to  contract  is  now  so  general  that  her  ina- 
bUity Is  the  exception,  rather  than  the  rule. 
Adams  V.  Grey,  154  Pa.  St  2S3.  26  AtL  423, 
and  cases  there  cited.  In  view  of  what  has 
been  said  In  those  cases,  farther  discussion 
of  the  subject  Is  unnecessary.  Applying  the 
principles  therein  enunciated  to  the  facts 
of  this  case,  the  Judgment  In  question  is 
valid,  and  binding  on  the  defendant,  and  It 
follows  that  the  learned  court  erred  in  strik- 
ing It  off.  "Hie  decree  of  the  coart  striking 
off  the  Judgment  Is  reversed  and  set  aside, 
and  said  Judgment  is  htteby  reinstated. 


(ISO  Ps.  St  «2S) 

ALTOONA  &  P.  CONNECTING  A.  CO.  r. 
TYRONE  &  C.  R.  CO.  et  «1. 

(Supreme  Court  ot  Pennsylvania.   April  2, 
1894.) 

RAII.SOAD8— ORA.DB  CsOSSIHO — ^AVOIDAMCI. 

Under  Act  1871,  requiring  courts  to  as- 
certain the  mode  of  crossing  which  will  infliet 
the  least  practicable  injury  on  the  rights  of  tbn 
company  whose  road  is  to  be  crossed,  and  pre- 
vent a  grade  crossing  when  In  their  Judgment 
it  Is  reasonably  practicable  to  avoid  it  grade 
croasings  will  not  be  allowed  where  it  Is  neces- 
saiT  to  cross  four  branches  of  a  road  within 
eight  miles,  and  the  Increased  cost  of  overhead 
crossings  wIU  be  only  $12,000  to  $16,000  for 
each  crossing,  and  the  mazimnm  grade  of  the 
crossing  road  Is  79  feet  to  the  nule,  and  the 
grade  of  the  overhead  crossings  need  not  ex- 
ceed eo  to  80  feet  to  the  mile. 

Appeal  from  court  of  common  pleas,  Clear- 
field county. 

Suit  by  the  Altoona  &  Phlllimburg  Connect- 
ing Railroad  Company  against  the  Tyrone  & 
Clearfield  Railroad  Company  and  others  for 
a  determination  of  plaintiff's  right  to  grade 
crossings.  Decree  for  plaintlfl.  Defendants 
appeaL    Reversed. 

Thomas  H.  Murray,  for  appellants.  Joseph 
B.  McBnally  and  Daniel  W.  McGurdy,  for  ap- 
pellee. 

*  Act  June  8,  1887,  authorizes  a  married  wo- 
man to  acquire  property,  and  contract  in  reganl 
to  her  separate  property,  as  if  unsMRied. 
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STBREBTT,  0.  J.  This  bffl,  brou^t 
a«alnst  the  Tyrone  &  Clearfield  Railroad 
Company  and  others,  lessees,  etc.,  avers.  Inter 
aUa,  that  plaintiff  company  was  organized 
July  12,  1892,  and  proceeded  to  locate  a  rail- 
road from  PhJUpsburg  to  Janesburg,  In  Clear- 
field county;  that  the  route  of  said  road 
crosses  the  following  five  branches  of  said 
Tyrone  &  Clearfield  Railroad  Co.  viz.  (1)  Ma- 
pleton,  (2)  Big  Run,  (3)  Coal  Run,  (4)  Gobs 
Run,  and  (5)  AmesvUle,  all  of  which  branches 
plaintiff  proposes  to  cross  at  grade;  that  it 
ia  not  reasonably  practicable  to  avoid  grade 
crossings;  and  praying  the  court  to  declare 
plaintiff  company's  right  to  such  crossings, 
and  the  mode  thereof,  etc  The  answer  de- 
mands proof  of  the  several  averments  as  to 
CHTganizatlon,  location,  rights  of  way,  work 
on  the  line,  etc.,  and  denies  the  averment  that 
It  is  not  reasonably  practicable  to  avoid  said 
grade  crossings,  etc.  Without  the  aid  of  ei- 
ther eTHmlnw  or  master,  the  learned  Judge  of 
the  common  pleas  heard  the  testimony  and 
filed  an  opinion,  finding,  inter  alia,  that  as 
to  each  of  the  first  four  named  crossings  it  is 
not  reasonably  practicable  to  avoid  crossing 
at  grade,  and  he  accordingly  entered  a  de- 
cree that,  after  three  days'  notice  to  defend- 
ants, said  crossings  be  placed,  etc.,  granted 
an  injunction  restraining  interference  with 
said  worli,  etc.,  and  provided  in  detail  for  the 
maintenance  and  use  of  said  crossings,  as  will 
fully  appear  by  reference  to  said  decree.  As 
to  the  Amesville  branch,  he  decreed  "that 
the  plaintiff  company  shall  have  the  right  to 
construct  and  operate  its  railroad  underneath 
the  defendants'  roadway  and  tracks,"  as  Is 
fully  set  forth  in  the  third  paragraph  of  his 
decree.  This  undergrade  crossing  does  not 
appear  to  be  the  subject  of  complaint  In  any 
of  the  specifications,  and  may,  therefore,  be 
dismissed  without  further  notice  except  In 
sustaining  that  part  of  the  decree.  A  con- 
siderable poEtion  of  the  learned  Judge's  opin- 
ion is  devoted  to  a  consideration  of  the  topo- 
graphical features  of  the  territory  traversed 
by  the  projected  and  constructed  roads  in 
question,  together  with  the  position  and  im- 
portance of  said  territory  in  its  geological  as- 
pects as  a  freight-producing  field,  etc.  As 
to  some  of  these  matters,  he  appears  to  en- 
Joy  the  advantage  of  a  personal  knowledge 
of  the  locality  which  we  do  not  possess.  His 
consideration  of  the  subjects  referred  to  is 
followed  by  a  statement  or  findings  of  fact, 
bearing  on  the  merits  of  the  controversy.  In 
relation  to  each  of  said  proposed  gi-ade  cross- 
ings, and  from  all  these  are  drawn  the  gen- 
eral conclusions  on  which  the  decree  is  based. 
It  does  not  appear  that  an  opportimity  of 
excepting  to  the  opinion  was  afforded,  and 
hence  many  of  the  matters  above  referred  to 
are  for  the  first  time  subjects  of  complaint 
in  several  of  the  specifications  of  error.  It 
is  not  our  purpose,  nor  do  we  deem  it  neces- 
sary, to  consider  said  specifications  in  detail. 
In  our  opinion,  the  contention  hinges  on  the 
soundness    of    the    general    conclusions    oo 


which  the  decree  apitears  to  be  based.  A 
careful  consideration  of  all  the  testimony  tias 
led  us  to  the  conclusion  that  the  learned 
Judge  underestimated  the  present  and  pros- 
pective importance,  to  the  defendants  as  well 
as  the  public,  of  the  four  branch  roads  over 
which  grade  crossings  are  sanctioned  by  the 
decree,  as  well  as  the  danger.  Inconvenience, 
and  ultimate  loss  that  are  likely  to  result 
from  such  crossings  if  the  decree  is  permit- 
ted to  stand.  On  the  other  hand,  we  think 
he  has  attached  undue  importance  to  the  in- 
creased cost  of  constructing,  increased  ex- 
pense, and  difficulty  of  operating  plaintiff 
company's  road,  and  other  Injurious  conse- 
quences likely  to  result  to  it  as  well  as  the 
public  from  prohibiting  said  grade  crossings. 
It  may  be  conceded  that  the  increased  cost  of 
construction  with  over  or  under  grade  cross- 
ings wUl  be  very  considerable;  but,  on  the 
other  hand,  the  compensation  for  that  in- 
creased outlay  can  scarcely  be  overestimated. 
Four  dangerous,  expensively  constructed  and 
maintained  grade  crossings,  within  a  distance 
of  about  eight  miles,  with  the  expense.  Incon- 
venience, delay,  loss  of  life  and  property 
necessarily  incident  thereto,  are  avoided,  not 
for  a  few  years,  but  for  all  time,  and  In  lien 
thereof  a  clear  and  unobstructed  roadway 
and  tracks  are  permanently  secured.  While 
the  learned  Judge  refers  to  estimates  of  in- 
creased c6st  of  overgrade  as  compared  with 
grade  crossings,  he  has  not  given  us  any  dis- 
tinct and  definite  finding  on  that  subject  As 
is  usual  in  such  cases,  the  witnesses  of  the 
respective  parties  differ  widely  in  their  esti- 
mates. Those  of  the  defendants  range  from 
about  136,000  to  $46,000  for  aU  four  crossings, 
or  an  average  of  from  $9,000  to  less  than 
$10,000  each,  depending  somewhat  on  the 
mode  of  OHistruction,  materials,  etc.  They 
profess  to  give  the  data  upon  which  their 
calculations  are  based.  The  plaintiff's  esti- 
mates, on  the  other  hand,  are  about  100  per 
cent  higher.  Making  proper  allowance  for 
these  discrepancies,  and  giving  due  weight 
to  the  respective  witnesses  on  the  subject  we 
think  an  estimate  of  $12,000  to  $15,000  for 
each  crossing  would  not  be  much  out  of  the 
way.  To  what  extent  the  witnesses  took  In- 
to consideration  the  cost  of  constructing 
grade  crossings  and  signals,  keeping  a  watch- 
man at  each,  etc.,  as  required  by  the  decree, 
does  not  clearly  appear;  but  the  necessary 
outlay  would  certainly  be  very  considerable. 
The  annual  expense  of  maintaining  the  cross- 
ings, including  watchmen's  salaries,  etc..  If 
capitalized,  would  be  no  insignificant  sum. 
The  alleged  Increased  expense  and  difficulty 
of  operating  plaintiff's  road  with  overgrade 
crossings  as  compared  with  crossings  at 
grade  is  not  so  serious  as  some  of  their  wit- 
nesses appear  to  think.  The  maximum  grade 
of  theh:  road,  as  shown  by  the  evidence,  is 
about  1%  feet  to  100  feet,  or  about  79  feet 
to  the  mile.  The  weight  of  the  testimony  is 
that  the  grade  of  overhead  crossings  need 
not  exceed  60  or  80  feet  to  the  mile.    As  was 
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said  In  Nortberu  Cent  Ry.  Co's  Api>eal,  103 
Pa.   St  629,   the  practicability  of  oyerhead 
crossIngB  depends  almost  entirely  on  the  dr- 
cmi stances  of  each  particular  case.    It  is  al- 
ways a  question  of  fact  or  rather  a  con- 
clusion drawn  from  a  variety  of  Independent 
facts  and  circumstances.    The  location  and 
surroundings  of  the  proposed  crossing,  the 
character  of  the  railroads,  and  the  uses  made 
and  intended  to  be  made  of  them,  the  In- 
creased cost  of  construction  and  expenses  of 
operation,  the  public  safety  and  convenience, 
the  Interests  and  convenience  of  the  road  In- 
tended to  be  crossed,  are  some  of  the  many 
factors  that  enter  Into  the  solution  of  the 
QuestlcHi  of  the  reasonableness  of  an  overhead 
crossing  In  almost  every  case;  and  the  same 
may  be  generally  said  of  undergrade  cross- 
ings.   The  act  of  1871  requires  courts  of 
eqnlty  "to  ascertain  and  define  by  their  de- 
cree the  mode  of  crossing  which  will  Inflict 
the  least  practicable  injury  upon  the  rights 
of  the  comjpany  owning  the  road    •     •     • 
intended  to  be  crossed;"  and  "by  their  pro- 
cess prevent  a  grade  crossing,"  whenever  in 
tbelr  Judgment'  "It  Is  reasonably  practicable 
to   avoid    such    crossings."    The    necessity 
which,  nearly  a  quarter  of  a  century  ago, 
moved  fhe  legislature  to  enjoin  these  duties 
on  the  courts,  is  now  greater  than  ever;  and 
in  several    cases,  among  which  are  Perry 
County  Railroad  Extension  Co.  v.  Newport 
&  a  V.  R.  Co.,  150  Pa.  St  193,  24  AU.  709, 
and  Pennsylvania  R.  Co.  r.  Braddock  Electric 
Ry.  Co.,  162  Pa.  St  126,  25  AU.  780,  we  have 
had  occasion  to  emphasize  the  importance  of 
tbh  ever-increasing  and  now  almost  Impera- 
tive necessity  of  prohibiting  grade  crossings. 
That  c<mstantiy  growing  necessity  has  more 
than  kept  pace  with  the  rapid  multiplication 
of  railroads  and  urgent  demands  for  high  rate 
of  si>eed,  few  stoppages,  etc.     But  It  is  un- 
necessary to  enlarge  on  the  many  considera- 
tions that  are  opposed  to  g^rade  crossings, 
and  the  comparatively  few  that  can  be  even 
plausibly  urged  in  their  favor.    After  fully 
considering  and  carefully  weighing  all  the 
facts  and  circumstances  which  moke  for  as 
well  as  against  the  reasonable  practicability 
of  avoiding  the  proposed  grade  crossings,  we 
have  reached  the  conclusion  that  the. learned 
court  below  erred  In  not  adjudging  and  de- 
creeing that  it  is  reasonably  practicable  to 
avoid  each  and  all  of  said  grade  crossings. 
It  is  therefore  adjudged  and  decreed  as  fol- 
lows: 

First  That  so  mudi  of  the  decree  of  the 
court  below  as  authorizes  the  'undergrade 
crossing  of  the  Amesvllle  branch,  specified 
in  the  third  paragraph  of  said  decree,  and 
also  so  much  of  said  decree  as  In  any  man- 
ner relates  to  the  construction,  maintenance, 
and  operation  of  said  undergrade  crossing, 
be  affirmed,  with  costs,  including  the  costs 
of  this  appeal,  to  be  paid  by  the  plaintiff. 

Second.  That  so  much  of  the  decree  of  Uie 
court  bdow  as  autliorizes  grade  crossings 
at  either  of  the  four  points  named  therein, 


and  also  so  much  and  such  parts  of  said  de- 
cree as  in  any  manner  relate  to  the  construc- 
tion, maintenance,  and  operation  of  said  cross- 
ing, and  any  of  the  appliances  intended  to 
be  connected  therewith,  be,  and  the  same 
are  hereby,  reversed,  and  set  aside;  and  in 
lieu  thereof  it  is  now  adjudged  and  decreed 
that  It  is  reasonably  practicable  to  avoid  each 
and  all  of  said  four  grade  crossings. 

Third.  That  so  much  of  the  decree  of  the 
court  below  as  is  not  hereinbefore  mentioned, 
referred  to,  and  disposed  of,  be,  and  the  same 
Is  hereby,  reversed;  and  It  Is  further  ordered 
that  the  record  be  remitted  to  the  court  below 
for  such  further  action  as  may  be  necessary 
to  carry  into  effect  the  provisions  of  this  de- 
cree. 


(M  Fa.  St.  M) 

DIRECTORS  OF  POOR  AKD  OF  HOUSE 
OF  EMPLOYMENT  OF  MONTGOM- 
ERY COUNTY  T.  NYCB. 

(Supreme  Court  of  Pennsylvania.     April  9, 

1894.) 
Ikbans  Pbbbohs — Support— REiMBniisBiiBiiT 

FROM  LbOACT. 

Act  June  13,  1836,  permitting  the  direct- 
ors of  the  poor  of  a  conntj  In  which  a  person 
"shall  have  become  chargeable"  to  sue  for  his 
property,  dispose  of  the  personalty,  receive  the 
profits  of  the  realty,  and  apply  to  his  support, 
entitles  the  directors  to  sue  for  a  legacy  falling 
to  a  person  who  is  being  supported  by  the  conn- 
ty  in  a  state  insane  aaylum,  and  apply  it  to  de- 
fray the  ezpoises  idready  incurred  on  his  ac- 
count 

Appeal  from  court  of  common  pleas,  Mont- 
gomery  county;  Aaron  S.  Swartz,  Judge. 

Action  by  the  directors  of  the  poor  and  of 
tbe  bouse  of  empl<^ment  of  Montgomery 
county  against  Samuel  B.  Nyce,  oommittee, 
etc.,  of  Edward  Malone,  a  lunatic.  Judgment 
for  plaintiffs.    Defendant  appeals.    Affirmed. 

Following  is  the  opinion  of  the  court  of 
common  pleas  (Aaron  S.  Swartz,  P.  J.): 

"Edward  Mal<»ie  was  admitted  to  the  Mont- 
gomery county  almshouse  in  1877.  In  1888 
he  became  insane,  and  was  transferred  to  the 
hospital  for  the  insane  at  Nwrlstown.  Undo: 
the  will  of  Jane  Malone,  his  sister,  a  legacy 
of  thirty-one  hundred  dollars  came  into  the 
hands  of  the  committee  of  the  lunatic.  Jane 
Malone  died  in  June,  1891.  Since  June  7, 
1891,  the  lunatic  was  maintained  at  the 
asylum  out  of  his  own  estate.  The  plaintiffs 
claim  the  right  to  be  reimbursed  out  of  the 
money  in  the  committee's  liands  for  past 
maintenance  at  the  almshouse  and  asylum.  Is 
the  after-acquired  property  liable  for  the  pre- 
vious maintenance?  Edward  Mal(Hie,  the  In- 
mate and  patient  was  without  any  means 
prior  to  June,  1891.  Numerous  authorities 
may  be  dted  to  show  that  at  common  law, 
supplies  furnished  to  a  pauper  are  gratuities, 
for  tlie  payment  of  whldi  no  promise  is  im- 
plied. Deer  Isle  v.  Eaton,  12  Mass.  338; 
Stow  V.  Sawyer,  3  AHea,  515;  Kennebnnk 
port  V.  Smith,  22  Me.  445;   City  of  Albany 
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T.  McNaman,  U7  N.  T.  168.  22  N.  E.  031; 
BoDson  V.  Eatctacock,  37  Yt  567;  Cbarlestown 
▼.  Hubbard,  9  N.  H.  195.  It  is  trne,  where 
<M>e  voluntarily  fomislies  food  to  anotlier,  the 
oontractual  relationship  of  debtor  and  cred- 
itor does  not  arise.  Whether  tliis  principle 
should  have  any  appUcaticm  where  the  sup- 
plies must  be  furnished  upon  the  demand  of 
the  paaper  Is  not  so  clear.  Why  should  the 
recipient  of  the  supplies  under  such  circum- 
stances escape  payment  when  in  funds?  If 
he  is  compelled  to  pay,  he  simply  does  that 
whi<±,  in  good  morals,  he  ought  to  do  volun- 
tarily. His  payment  enables  the  county  to 
.  enlarge  its  liberality  in  other  needy  cases. 
It  is  said  that  such  rei>ayment  is  in  conflict 
with  the  policy  of , our  poor  laws,  and  our 
Ideas  of  charity.  But  it  seems  to  us  there 
is  something  radically  wrong  with  the  tfaeMy 
that  a  patient  may  leave  an  Institution,  with 
a  large  estate  of  his  own  In  his  pocliet,  with- 
out any  legal  obligation  vesting  upon  him  to 
pay  tar  the  food  be  consumed.  Sudt  treat- 
ment of  the  patient  is  not  calculated  to  stim- 
ulate his  honesty,  or  improve  his  citizenship. 
Nor  does  the  demand  for  reimbursement  im- 
der  such  drcumstances  detract  from  the  char- 
ity. If  the  pauper  receives  the  maintenance 
iqM>n  .the  condition  that  he  shall  pay  when 
able,  it  answers  his  needs  Just  as  much  as  If 
there  were  no  obligation  to  pay  under  any 
conditions. 

"Whether  there  is  any  obligation  to  pay. 
Without  a  statute  creating  the  liability,  is 
Immaterial,  for  our  act  of  1836,  by  section  83, 
fixes  the  obligation  to  pay.  The  act  declares: 
'It  shall  be  lawful  for  the  directors  of  the 
poor  of  any  county  and  for  the  overseers  of 
any  district,  as  the  case  may  be,  in  which  any 
person  shall  have  become  chargeable,  to  sue 
fw  and  recover  any  real  and  personal  estate 
belonging  to  such  person,  and  to  sell  or  other- 
wise dispose  of  the  personal  property,  and  to 
collect  and  receive  the  rents  and  profits  of 
thr  real  estate  and  to  apply  the  proceeds  or 
so  much  thereof  as  may  be  necessary  to  de- 
fray the  expenses  incurred  In  the  support  and 
funeral  of  such  pers<M!L'  If  this  act  does  not 
cover  the  case  before  us,  it  is  difficult  to  see 
the  piupose  of  the  enactment.  The  man  who 
has  an  estate  sufficient  to  provide  for  bis 
maintenance  at  the  time  he  maizes  application 
for  charity  is  not  in  fact  a  pauper,  and  the 
authorities  are  not  obliged  to  furnish  the  sup- 
port If  he  gains  admission  through  false 
statements,  his  estate  is  liable  without  any 
statutory  provision.  Stow  v.  Sawyer,  3  Allen, 
515;  City  of  Albany  v.  McNamara,  117  N.  Y. 
168,  22  N.  E.  931.  There  are  no  doubt  cases 
of  emergency,  where  it  la  the  duty  of  the  au- 
thorities to  furnish  aid  before  there  is  any 
opportunity  to  inquire  into  the  condition  of 
the  man's  estate,  but  it  cannot  be  that  the  act 
was  intended  to  protect  the  county  against 
these  exceptional  cases  alone.  The  act  de- 
clares that  the  directors  of  the  poor  may  take 
the  estate  to  defray  the  expenses  incurred. 
Th^  are  n«t  limited  to  the  expenses  which 


may  be  Incurred  In  the  future.  Nor  Is  tfaere 
anything  in  the  act  limiting  them  to  the  prop- 
tfty  which  the  pauper  had  at  the  time  the  ex- 
penses were  Incurred.  The  act  seems  to  am- 
template  a  case  similar  to  the  one  before  us: 
The  'x)er8on  shall  have  become  chargeablef 
that  Is,  he  was  chargeable  at  the  time  he  was 
admitted,  because  he  had  no  estate.  The  es- 
tate Is  to  be  applied  to  expenses  incurred; 
not  the  estate  which  he  had  when  the  sup- 
plies were  furnished,  because  then  he  had  no 
estate  at  aU,  and  by  reason  of  that  fact  be- 
came a  charge.  An  act  was  passed  in  Massa- 
diusetts,  24th  February,  1818,  wherein  it  was 
provided  'that  the  inhabitants  of  any  town 
or  district  within  this  com  mem  wealth,  who 
have  Incurred  expenses  for  the  support  of 
any  pauper,  whether  he  was  legally  charge- 
able to  them  by  means  of  his  settlement  or 
not,  may  recover  the  same  against  such  per- 
son, his  executors  or  administrators  in  an  ac- 
tion of  assumpsit,  for  money  paid,  laid  out 
and  expended  for  his  use.'  Under  this  law 
the  pauper  was  liable,  and  It  does  not  ap- 
pear that  any  exception  was  made  In  his  be- 
half if  he  happened  to  be  without  estate  at 
the  time  the  relief  was  furnished.  Grove- 
land  V.  Medford,  1  Allen,  23;  Inhabitants  of 
Medford  v.  Learned,  16  Mass.  215..  Our  act 
is  ap  broad  as  the  law  jxist  cited.  It  Is  true, 
under  our  law,  the  directors  of  the  poor  can 
only  sue  for  the  property  which  belongs  to 
the  person  chargeable,  but  the  power  to  sue 
where  there  is  no  property  is  of  little  value. 
Und«-  the  law  the  poor  district  has  a  direct 
recourse  to  the  relatives  bound  to  maintain 
the  pauper.  Wertz  v.  Blair  Co.,  66  Pa.  St  18. 
And  where,  in  such  case,  suit  is  brought  for 
past  maintenance,  the  present  ability  of  the 
relative  to  pay  seems  to  be  the  limit  of  the 
inquiry.  We  know  of  no  case  where  the  abil- 
ity to  pay  at  the  time  the  relief  was  furnished 
was  made  the  test  of  liability.  It  would  cer- 
tainly be  a  hardship  to  relieve  the  pa-son,  un- 
■der  such  drcumstances,  who  received  the  aid, 
and  compel  the  relative  to  pay,  who  may 
be  less  able  at  the  time  than  the  paupex  him- 
self. The  act  of  1836,  so  far  as  it  provides 
for  the  reimbursement  of  the  poor  directors, 
is  a  remedial  statute,  and  should,  therefore,  re- 
ceive a  liberal  construction.  We  are  satisfied 
that  xmia  it  the  plaintiffs  are  entitled  to  re- 
cover from  the  committee  for  the  siq^ort 
furnished  at  the  almshouse.  The  act  of  Stfa 
April,  1861  (P.  L.  249),  gives  the  directors 
of  the  poor  the  right  to  recover  the  moneys 
expended  at  the  insane  asylum.  The  estate 
of  the  pauper  is  liable  to  the  extent  of  its 
'i.abiUty  under  the  poor  laws.  Lower  Au- 
gusta Tp.  T.  Northumberland  Co.,  37  Pa.  St 
143;  Wertz  v.  Blatr  Co.,  supra. 

"The  defendant  pleaded  the  statute  of  lim- 
itations. The  recovery  must  therefore  be  lim- 
ited to  the  money  expended  within  six  years 
immediately  prior  to  the  bringing  of  this  suit 
Tlie  latter  date  is  not  set  forth  in  the  case 
stated.  Cktunsel  will  make  the  computation, 
submit  tbe  same  to  the  court,  and  Judgment 
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will  be  entered  for  the  same,  wltb  costs,  in 
favor  of  the  plalntifT." 

Henry  Preedley,   for  appellant    Edw.  F. 
Kane,  and  James  B.  Holland,  for  appellee. 

FRLL,  J.  Edward  Malone  was  an  inmate 
of  the  almshouse  of  Montgomery  county  from 
May,  1877,  until  June,  1888,  when  be  became 
insane,  and  was  removed  to  the  hospital  for 
the  Insane  at  Norristown,  where  he  is  still 
confined.  In  June,  1891,  he  became  entitled, 
under  the  will  of  a  relative,  to  a  legacy  of 
$3,10(K  This  action  is  by  the  dhrectors  of  the 
poor  of  the  county,  against  the  committee  of 
his  estate,  to  recover  the  amount  expended  for 
his  board  and  maintenance  while  in  the  alms- 
bouse,  and  subsequently,  while  an  Inmate  of 
the  asylum,  up  to  June,  1891,  since  which 
time  he  has  been  maintained  out  of  liis  estate. 
Judgment  was  entered  in  the  common  pleas 
OD  a  case  stated  for  the  plaintiff.  It  may  be. 
conceded,  for  the  purposes  of  tbia  inquiry, 
ttiat  supplies  furnished  a  pauper  are  gratui- 
ties, and  that  an  action  tar  the  price  could 
not  be  maintained  on  an  implied  promise,  or 
unless  an  obligaticxi  is  created  by  .  statute. 
The  right  to  recover  in  this  case  was  based 
upon  .the  tiUrty-thbrd  section  of  the  act  of 
June  13,  1836  (P.  L.  548),  which  reads  as 
follows:  "It  shall  be  lawful  for  the  directors 
of  the  poor  of  any  county,  or  for  the  over- 
seers of  any  district,  as  the  case  may  be^ 
In  which  any  person  sltall  have  become 
diargeable,  to  sue  for  and  recover  any  real 
and  personal  estate  lieionglng  to  such  per- 
son, and  to  sell  or  otherwise  dispose  of  the 
personal  property,  and  to  collect  and  receive 
the  rents  and  profits  of  the  real  estate,  and 
to  apply  the  proceeds  or  so  much  thereof 
flis  may  be  necessary  to  i>ay  the  expenses  In- 
curred in  the  support  and  funeral  of  such 
person."  The  evident  purpose  ot  this  act  was 
to  give  a  right  which  did  not  before  exist, 
and  a  fair  construction  of  it,  in  view  of  the 
old  law  and  the  remedy,  would  seem  to  sus- 
tain the  Judgment  It  works  a  change  in  the 
relation  of  the  pauper  to  the  community,  and 
imposes  an  obligation  to  pay  for  the  main- 
tenance received.  The  case  has  been  so  thor- 
oughly considered  in  the  clear  and  able  opin- 
ion of  the  learned  Judge  of  the  oommcoi  pleas 
that  further  discussion  is  unnecessary.  The 
Judgment  is  affirmed. 


(im  Pa.  St  647) 

JOHNSON  et  ox.  V.  READINO  GITT  PAS& 

KY.    CO. 

(Sivreme  Conrt  of  Pennsylvania.    April  2, 

1894.) 

HOSSS     AND    BmSBT    RaILXOAD  —  AOOIDEHT     TO 
CHULD  OK  TBB  Track  —  NEOt.IBENCB— Questioh 

FOR    Jury  —  Costributobt    Neolioence    op 

MoTBBB — What  Constitutes. 

"L  In  an  action  by  parents  against  a  horse- 
railway  company  for  the  death  of  their  child, 
kiUed  on  the  track,  the  evidence  as  to  liow  long 
the  child  Lad  l>een  on  the  track,  and  at  what 
distance  the  driver  eoald  have  seen  it  had  he 


looked  along  the  track,  was  conflicting.  Bdd, 
that  the  question  of  defendant's  negligence  was 
for  the  jury. 

2.  It  appeared  that  the  child's  father  was 
in  moderate  circumstances;  that  its  mother 
cared  for  it  herself,  and  attended  to  her  house- 
hold duties;  that  just  before  the  accident  she 
left  it  in  the  kitchen,  and  accompanied  some 
visitors  to  the  front  door;  that  while  she  was 
there,  in  full  view  of  the  track,  the  child  passed 
her,  croHsed  the  street  to  the  further  track,  and 
sat  down  on  it;  and  that  siie  did  not  know  that 
it  was  her  child  till  after  the  accident.  Bdd, 
that  the  mother  was  guilty  of  contributory  neg- 
ligence. 

Appeal  from  court  of  common  pleas,  Berks 
county;  James  N.  Ermentrout  Judge. 

Action  by  James  E.  Johnson  and  Annie 
Johnson,  his  wife,  against  the  Reading  City 
Passenger  Railway  Company  to  recover  for 
the  death  of  plaintiffs'  child,  caused  by  de- 
fendant's negligence.  From  a  Judgment  for 
plaintiffs,  defendant  api)eal8.     Reversed. 

R.  L.  Jones,  H.  A.  Muhlenberg,  and  C.  H. 
Schaeffer,  for  appellant  E^mentront  St 
Rnhl,  for  appelleea 

DEAN,  J.  The  defendant's  horse-car  rail- 
way is  on  Eleventh  street  in  the  dty  of 
Reading.  James  E.  Johnson  was  a  young 
married  man,  living  with  his  wife,  Annie 
Johnson,  in  dwelling  No.  222,  fronting  on 
the  street  where  the  railway  was  operated. 
Be  was  a  freight  handler,  receiving  moder- 
ate wages,  and  his  wife  did  her  own  wmrk. 
They  had  one  child,  James  E.  Johnson,  a 
boy  20  months  old.  About  11  o'clodc  of  the 
forenoon  of  May  7,  1891,  this  child  was  run 
over  by  defendant's  car  In  front  of  its  par- 
ents' house,  and  liilled.  The  parents,  averring 
that  Its  death  was  catised  by  the  negligence 
of  the  defendant,  brought  suit  and,  on  trial 
In  the  court  below,  got  a  verdict  and  Judg- 
ment in  damages,  and  from  that  Judgment 
comes  this  appeal  by  defendant  The  assign- 
ments of  error,  in  sulistance,  are  two:  (1) 
There  was  no  evidence  of  ne^lgence  on  part 
of  the  company;  (2)  there  was  undisputed 
evidence  of  negligence  on  part  of  the  mother 
of  the  chUd,  one  of  these  plaintiffs.  If  the 
averment  in  either  assignment  he  true,  the 
appeal  must  t>e  sustained;  otherwise,  not 

At  the  time  of  the  accident  the  car  was 
going  at  the  rate  of  four  or  five  miles  an 
hour;  certainly  not  a  dangerous  speed.  The 
diild  was  sitting  on  the  track.  It  was  first 
seen  by  a  passenger  In  the  car,  who  warned 
the  driver,  when  an  ineffectnal  attempt  to 
stop  the  car  was  made,  l^e  distance  of 
tlie  child  from  the  horses,  when  tteet  seen  by 
the  passenger,  was  from  three  to  six  feet 
Apparently,  Just  at  the  moment  the  child 
was  noticed  on  the  track  the  driver's  face 
was  turned  towards  the  side  of  the  street 
his  attention  I)elng  diverted  In  that  direc- 
tion by  the  movement  of  some  persons  he 
tboogbt  wanted  to  get  on  the  car.  When 
he  saw  tl>e  child,  he  put  on  the  brake,  and 
did  all  he  conld  to  stop  the  car;  bat  it  was 
too  late.    The  plaintiff  alleged  it  was  the 
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duty  of  the  driver  to  constantly  keep  his 
eyes  on  the  track  in  front  of  his  horses.  In- 
stead of  BO  doing,  he  turned  to  -watch  the 
movement  of  persons  on  the  side  of  the 
street  who  desired  to  take  passage,  and, 
ftom  this  neglect  of  duty  on  his  part,  he 
failed  to  see  the  child  In  time  to  stop  the 
car.  We  decline  to  say,  as  urged  by  appel- 
lee, that  a  street-car  driver  may  not,  under 
any  circumstances,  turn  his  head  to  observe 
the  movements  or  signals  of  those  who  de- 
sire to  get  on  the  car.  His  duty  is  to  drive 
the  horses  with  care;  to  be  on  the  lookout 
for  obstructions,  whether  persons  or  vehicles, 
on  the  track.  He  may,  in  the  performance 
of  this  duty,  ascertain  from  a  person  on  the 
side  of  the  street,  by  looking  at  him,  wheth- 
er he  desires  to  take  passage;  In  doing  this, 
he  may  for  an  instant  turn  his  face  to  the 
sidewalk.  It  does  not  necessarily  follow  frOm 
this  he  was  guilty  of  negligence.  But  how 
long  this  child  had  been  on  the  trade,  and 
at  what  distance  the  driver  might  have  seen 
It  had  his  attention  been  directed  to  the 
track,  does  not  clearly  appear;  the  evidence 
is  somewhat  conflicting  on  this  point  When 
the  passenger  first  saw  the  danger,  it  was 
Impossible  to  stop  soon  enough  to  avoid  It; 
but  the  child  was  on  the  track  when  he  saw 
it  Whether  the  driver  could  have  seen  It 
had  he  been  looldng  at  the  trade,  in  time  to 
stc9  before  reaching  It  was  a  question,  It 
seems  to  us,  for  the  jury.  If  without  doubt 
it  had  appeared  that  the  same  moment  the 
driver  turned  his  face  to  the  sidewalk  the 
child  got  on  the  track,  there  would  have 
been  nothing  to  warrant  an  inference  of  neg- 
ligence on  part  of  defendant  because  then  It 
was  only  three  to  six  feet  from  the  horses. 
But  appellant  alleges,  even  if  there  was  any 
evidence  ot  negligence  on  part  of  defend- 
ant there  was  manifest  negligence  on  part 
of  the  mother,  one  of  these  plaintiffs,  which 
contributed  to  the  accident  and  therefore 
there  can  be  no  recovery. 

As  we  have  stated,  the  father  of  this  child 
was  In  moderate  circumstances.  The  mother 
cared  for  her  own  child,  and  attended  to 
her  household  duties;  she  did  not  permit  It 
to  ran  on  the  street  We  held  In  Smith  t. 
Kalh-oad  C!o.,  92  Pa.  St  454,  that  the  parent 
owes  to  the  child  protection.  It  is  his 
duty  to  shield  the  child  from  danger,  and 
his  duty  is  the  greater,  the  more  hapless 
and  indiscreet  the  child  Is.  If  by  his  own 
carelessness— his  neglect  of  the  duty  of  pro- 
tection—he contributes  to  his  own  loss  of 
the  child's  services,  he  may  be  said  to  be  in 
pari  delicto  with  a  negligent  defendant  and 
cannot  recover.  Whether  the  parent  was 
negligent  depended  on  whether,  according  to 
the  circumstances,  be  took  reasonable  care 
of  his  child.  Also,  from  Rauch  v.  Lloyd,  31 
Pa.  St  358,  through  a  long  line  of  cases, 
this  court  has  imiformly  held  that  the  mere 
fact  of  the  Incapadty  of  the  child  neither  cre- 
ates nor  shields  from  liahill^.  If  there  be  no 
negligence  on  part  of  defendant  the  injury 


of  the  child  is  its  misfortune;  If  there  be 
negligence  on  part  of  defendant  and  no  neg- 
ligence on  part  of  parent  the  want  of  discre- 
tion in  the  child  is  no  protection  to  de- 
fendant We  assume,  then:  (1)  That  de- 
fendant here  was  negligent;  (2)  that  the 
fact  that  a  child  of  this  age  was  on  the 
track,  where  It  ought  not  to  have  been  and 
had  no  right  to  be,  of  Itself  In  no  degree  ex- 
cuses defendant  But  then  comes  the  next 
question:  Was  It  th~ere  because  of  the  care- 
lessness of  the  mother?  The  facts,  as  stated 
by  her,  are  these:  Immediately  before  the 
accident  her  two  sisters-in-law,  Mrs.  Rlght- 
meyer  and  Mrs.  Johnson,  with  their  three 
children,  called,  and  remained  about  half 
an  hour.  When  they  left  Mrs.  Johnson 
went  with  them  to  the  door,  and  stood  talk- 
ing with  them  about  five  minutes  on  the 
porch  Immediately  outside..  She  had  left 
her  own  child  In  the  kitchen.  While  stand- 
ing at  her  own  door,  talking  to  her  depart- 
ing visitors,  the  child  came  from  the  kitch- 
en, through  the  house,  passed  its  mother  at 
the  door,  crossed  the  Intervening  sidewalk 
and  street  &  distance  of  about  28  feet  to 
the  furthest  track  of  the  railway,  where, 
in  immediate  view  of  the  mother,  It  was 
killed.  She  did  not  even  know  It  was  her 
child  until  after  the  acddent  A  chUd  20 
months  old;  an  open  door;  a  dangerous  rail- 
way track  within  a  few  feet  of  the  oiien 
door;  the  mother  standing  In  full  view  of 
the  door  and  the  track;  and  the  further  f&ct 
that  it  would  probably  take  the  little  child 
as  long  to  toddle  from  the  door  to  the  track 
before  the  eyes  of  Its  mother  as  It  took  tlie 
approaching  street  car  to  come  a  square,— 
was  this  such  care  as  was  due  from  fbe 
mother  to  her  child,  according  to  the  circum- 
stances? It  would  be  a  harsh  rule  to  hcM 
that  this  mother.  In  her  pecuniary  circnm- 
stances,  was  bound  to  give  her  undivided  at- 
tention to  her  child,  to  the  neglect  of  all  other 
wifely  duties,  and  there  is  no  such  rale  of 
law  in  Pennsylvania,  as  we  have  h^d  in 
very  many  cases.  If  the  child  had  escaped 
from  the  house  while  the  mother's  attention 
was  given  to  some  other  of  the  many  cares 
which  burden  the  woman  who  keeps  he* 
own  house,  the  case  would  have  come  with- 
in the  rulings  in  Kay  v.  Railroad  Ck).,  65  Pa. 
St.  269;  Smith  v.  Railroad  Co.,  supra,  and 
like  cases.  But  here,  when  there  was  noth- 
ing whatever  to  prevent  watchfulness,  this 
mother  permitted  this  child  to  come  oat  of 
the  open  door,  pass  at  her  feet  out  to  a  rail- 
way, and  there.  In  full  view,  place  Itaelf  on 
the  track,  with  an  approaching  car  also  in 
full  view.  Was  this  care,  according  to  the 
circumstances,  or  was  it  negligence?  The 
answer  must  be,  and  there  Is  no  escape  from 
It  that  it  was  negligence,  and  negligence 
which  contributed  to  the  accident  If  these 
parents  had  been  in  different  circumstances, 
and  had  had  in  their  service  a  nurse  whose 
special  duty  it  was  to  watch  the  child,  and 
who,   while  talking  to  companions  at  the 
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dow,  bad  permitted  It  anobserred  to  go  out 
on  this  railway  track,  where  It  was  nm  over, 
the  iervant  would  have  been  Immediately 
discharged  by  the  parents,  and  Justly,  too, 
because  of  gi'oss  negligence.  But  where  is 
the  distinction  In  duty  between  that  of  the 
servant  and  the  mother  in  that  particular  five 
minutes  in  which  occurred  the  circumstances 
resulting  in  this  accident?  The  mother,  at 
that  time,  had  no  paramount  or  exacting  duty 
to  i)erform  which  could  excuse  inattention 
to  her  child.  Her  first  duty,  under  the  cir- 
cumstances at  that  particular  time,  was  to 
guard  It  She  was  In  the  most  favorable  sit- 
uation to  perform  the  duty,— the  child  before 
her,  the  danger  in  full  view;  and  this,  not 
for  an  instant,  but  during  the  time  it  took 
the  child  to  make  its  way  from  the  door, 
over  its  mother's  feet,  ov«  the  pavement. 
into  the  gutter,  out  to  the  rails. 

Id  so  far  as  this  opinion  reflects  on  the  con- 
duct of  plaintiff,  we  regret  that  what  we  have 
said  seemed  necessary  In  vindication  of  the 
judgment  Without  the  criticism  of  others, 
her  regret  must  be  lifelong  as  well  as  un- 
availing, and,  as  far  as  possible,  we  have  re- 
frained from  adding  anything  to  her  burden. 
The  evidence  of  contributory  negligence  is 
so  deer  and  indisputable  that  the  judgment 
caimot  stand.  Appellant's  seventh  assign- 
ment of  error  is  sustained,  and  the  Judgment 
Is  reversed. 


STBRRETT,  0.  J., 
dissent 


and  McCOLLUM,  J, 


an  Pa.  St  IT) 

PAIRPOINT  MANUF'G  00.  et  al.  v.  PHIL- 
ADELPHIA   OPTICAL    &   WATCH 
CO.  et  aL 

Aroeal  of  KEYSTONE  WATCH-CASE  CO. 
CNo.  419.) 

(Snpreme  Conrt  of  Pennarlvanla.    April  2, 
ISdi.) 

CoNTUOT  ov  Laws— Fbbvbbsncbs-JTddqmert 

CONI'BBBED. 

1.  A  new  Jnrsey  corporation,  not  forbidden 
by  its  charter  to  prefer  creditors,  may  confess 
Judgment  by  way  of  preference  in  a  state 
where  that  methcd  of  preference  is  permitted, 
in  spite  of  the  New  Jersey  law  forbidding  pref- 
erence by  judgment  confessed. 

Z.  Ae  fact  that  a  sale  by  receivers  would 
be  better  for  all  the  creditors  of  a  corporation 
is  not  ground  to  enjoin  execution  against  it  on 
a  lawful  judgment 

Appeal  from  court  of  common  pleas,  PhUar 
ddphla  county. 

In  the  matter  of  a  bill  by  the  Patrpoint 
Manufacturing  Company  and  others  against 
the  Philadelphia  Optical  &  Watch  Company 
and  others.  Appeal  of  the  Keystone  Watch- 
Case  Company  from  an  OTder  enjoining  exe- 
cation  on  judgment  confessed  by  defendants. 
Reversed. 

B.  H.  Lowry,  for  appellant  T.  D.  Pin- 
letter,  JYancis  E.  Brewster,  Samuel  M.  Hyne- 
man,  and  Wm.  W.  Wiltbank,  for  appellees. 


FELL,  J.  On  the  10th  of  Jantiary,  18W, 
the  appellant,  the  Keystone  Watch-Case 
Company,  caused  Judgment  by  confession  to 
be  entered  on  the  bond  of  the  defendant 
the  Philadelphia  Optical  &  Watch  Company 
for  ¥50,000.  On  the  same  day  a  writ  of  ex- 
ecution issued  and  a  levy  was  made  on  the 
property  of  the  company.  On  the  18th  of 
January  a  bill  was  filed  by  the  Palrpoint 
Manufacturing  Company  and  others,  credlt- 
OTS,  against  the  defendant,  under  which  re- 
ceivers were  appointed.  On  the  16th  of  Feb- 
ruary, on  petition  of  the  receivers,  an  In- 
Jimctlon  was  granted  restraining  the  api>el- 
lant  from  proceeding  with  the  execution, 
commanding  the  sheriff  to  surrender  to  the 
receivers  the  prc^erty  levied  on,  and  dtarect- 
Ing  a  sale  by  the  receivers  without  prejudice 
to  the  rights  of  the  Judgment  and  attaching 
creditors  as  to  liens  acquired.  The  reasons 
assigned  in  the  petitlMi,  and  on  which  the 
order  is  based,  are  that  the  judgments  of  the 
appellant  and  others  effect  prefo-ences,  and 
are  therefore  fraudulent  In  law,  and  that  a 
sale  by  the  sheriff  would  cause  a  sacrifice  of 
the  property,  and  a  dlstrlbutloa  of  the  pro- 
ceeds in  violation  of  the  rights  of  the  plain- 
tiffs In  the  bill  and  other  creditws.  I%e 
statement  that  the  Judgments  are  frandn- 
lent  In  law  is  evidently  founded  upon  an 
averment  in  the  bill  that  the  defendant  Is  a 
New  Jersey  corporation,  and  that  the  laws 
of  that  state  regulating  corporations  provide 
(Revision,  i  80):  "In  paym^it  of  the  cred- 
itors and  distribution  of  the  funds  of  any 
company  the  creditors  shall  be  paid  propor- 
tionately to  the  amount  of  their  respective 
debts,  excepting  mortgage  and  Judgment 
creditors,  when  the  Judgment  has  not  been 
by  confession  for  the  purpose  of  preferring 
creditors."  No  actual  fraud  Is  alleged,  and 
the  claim  that  the  judgment  Is  legally  fraud- 
ulent Is  based  entirely  upon  the  fact  that  it 
works  a  preferaice  in  a  manner  forbidden 
by  the  statute  of  New  Jersey.  The  New 
Jersey  act  does  not  make  imlawfui  the  pref- 
erence of  a  creditor  by  an  insolvent  corpora- 
tion except  when  effected  by  means  of  a 
confessed  judgment  Wilkinson  v.  Baeurle, 
41  N.  J.  Eq.  635,  7  AH.  514;  VaU  v.  Jame- 
son, 41  N.  J.  Eq.  648,  7  Atl.  620.  No  disa- 
bility to  make  a  iveferoice  Is  Imposed  upon 
this  c(»:poratlon  by  Its  charter,  and  the  pro- 
hibition by  a  general  enactment  can  have  no 
extraterritorial  effect  Not  being  forbidden 
by  the  organic  law  of  the  corporation,  th* 
legality  of  the  act  must  depend  upon  the 
law  of  the  state  where  It  is  done.  In  Penn- 
sylvania, an  Insolvent  corporation  may  pre- 
fer a  creditor  by  a  confession  of  judgment 
Banking  Co.  v.  Fuller,  110  Pa.  St  156,  1 
Atl.  731.  The  confession  of  judgment  to 
the  appellant  being  lawful,  the  only  remain- 
ing reason  presented  by  the  petition  for  In- 
terfering with  the  writ  of  execution  is  that 
a  sale  can  be  more  advantageously  conducted 
In  the  Interests  of  all  the  creditors  by  the 
receivers.    This  Is  not  a  sufficient  reason. 


Digitized  by 


Google 


1004 


ATLAirriC  BEPO&TEB.  Yob  28. 


(Pa; 


The  appellant  is  pnrsuing  the  regalar  and 
orderly  conrse  for  the  collection  of  a  Judg- 
ment lawfully  obtained  for  a  debt  admitted- 
ly due.  This  Is  its  right  The  Interest  of 
other  creditors  may  be  affected  thereby,  ^at, 
until  It  is  shown  that  their  rights  are  vio- 
lated, no  one  has  a  standing  to  challenge  the 
appellant's  right  to  nse  the  means  jtrovlded 
by  law  for  the  enforcement  of  its  claim. 
The  assignment  of  «Tor  Is  sustained,  and 
the  decree  of  the  court  of  common  pleas  of 
February  16, 1894,  is  reversed,  and  set  aside, 
with  costs  to  be  paid  by  the  appellees. 


an  Pa.  St.  UQ 

LOWKT  Y.  PHTT.ADBLPHIA.  OPTIOAIi  A 

WATCH  CO.  et  al.    (No.  405.) 

(Supreme  Court  of  Pennsylvania.    April  9, 

1894.) 

Ameal  from  court  of  common  pleas,  Fhila- 
ddpnia  connty. 

Bill  by  the  Pairpoint  Mannfectnring  Company 
and  otheta  against  the  Philadelphia  Optical  & 
Watdi  Company  and  others.  Prom  an  ord« 
eajoining  an  execution,  John  O.  Lowry,  as  trus- 
tee for  Arthur  H.  Wiiliams'  Sons,  appeals.  Re- 
versed. 

B.  H.  Lownr,  for  appellant  T.  D.  Flnletter, 
Brands  B.  Brewster,  Samael  M.  Hyneman, 
and  Wm.  W.  Wiltbank,  for  appellees. 

STERRETT,  O.  J.  This  case  involves  the 
same  question  that  was  recently  considwed  and 
decided  by  us  in  Manufacturing  Co.  against 
same  defendant  (No.  419  of  this  term,  28  Atl. 
1003).  For  reasons  given  in  the  opinion  of  our 
Brother  FELL  in  that  case,  we  thinl.  the  decree 
complained  of  should  be  reversed.  Decree  i«- 
versed,  and  sat  aside,  with  costs  to  be  paid  by 
the  appellees. 

UCl  Fa.  et  47) 

WBSnSRN   PHNN8YLVANIA  GAS  CJO.  T. 

GEORGE. 

(Supreme  Court  at  Pennsylvania.   April  9, 

1894.) 

hunaxmo  um  Tbxant  —  Oil  ji.itD  Oas  Lkasb — 

COBSTBUCTIOH. 

An  oil  lease  "for  the  purpose  of  drill- 
ing and  operating  tor  oil  and  gas,"  for  2 
years,  "and  as  much  longer  as  oil  or  gas  is 
found  in  paying  quantities,  or  the  rental  paid 
thereon,"  proviaed  that  theilessee  should  c<»n- 
mence  a  well  within  30  days,  and  complete  it 
in  90  days,  or,  in  default,  pay  an  annual  rental 
of  $60  until  such  well  snouid  be  completed; 
that  a  failure  to  complete  it  or  pay  such  rental 
within  10  days  after  the  time  specified  should 
render  the  lease  void;  and  that  it  should  be 
optional  with  the  lessee  at  any  time  either  to 
drill  the  well,  to  pay  the  rental,  or  forfeit  the 
lease,  field,  that  the  lessee,  who  did  no  drill- 
ing for  oil  or  gas  during  the  two  years,  could 
not  hold  the  premises  after  the  two  years  by 
paying  the  $6(]  annual  rental. 

Appeal  from  court  of  common  pleaa,  Wash- 
ington connty;  J.  A.  Mcllvaine,  Judge. 

Action  of  ejectment  by  the  Western  Penn- 
sylvania Gas  Company  against  Robert  S. 
George.  From  a  Judgment  toe  defendant, 
plaintiff  appeals.     Affirmed. 

The  (acts  found  by  the  trial  court,  so  far 
u  th^  are  necessary  to  an  understanding  of 
Qie  case,  are  as  fc^ows:     (1)  The  defendant. 


Robert  S.  George,  on  the  16th  day  of  July, 
1890,  was,  and  still  is,  the  owner  in  fee  sim- 
ple of  the  tract  of  land  described  in  the  writ, 
containing  60  acres.  (2)  On  July  16, 1890,  he 
executed  and  delivered  to  D.  J.  Sterling  an 
oil  and  gas  lease,  in  which  he  "granted,  de- 
mised, and  let  unto  the  said  D.  J.  SterUng,  fc»- 
the  purpose,  and  with  the  exclnslve  tight,  of 
drilling  and  operating  for  oil  and  gas,"  said 
tract  of  hind.  In  said  vrritten  lease  it  was 
provided,  inter  alia,  as  follows:  "The  party 
of  the  second  part  to  have  and  to  hold  the 
said  premises  for  and  diuing  the  term  of  two 
years  from  the  date  hereof,  and  as  much 
longer  as  oil  or  gas  Is  found  In  paying  qoan- 
tities  or  the  rental  paid  thereon.  *  *  *  It 
is  further  agreed  that  the  party  of  the  second 
part  shall  commence  a  well  on  the  above-de- 
scribed premises  within  thirty  days  from  the 
date  above,  and  complete  it  within  ninety 
days,  or,  in  default  thereof,  pay  to  the  party 
of  the  first  part  for  further  delay  an  annual 
rental  of  sixty  dollars,  payable  quarterly  in 
advance,  on  the  premises  from  the  time  above 
specified  toe  completing  a  well  untU  such  well 
shall  be  completed.  *  *  *  A  faUore  to 
complete  such  well  or  pay  said  rental  within 
the  time  specified  oe  within  ten  days  there- 
after shall  rend»  this  lease  null  and  void. 
*  *  *  It  shall  be  optional  with  the  lessee 
at  any  time  either  to  drill  said  well,  to  pay 
said  rental,  or  to  forfeit  and  surrender  said 
lease.  •  •  •"  Party  of  the  second  part  is 
"to  protect  said  land  from  any  undue  drain- 
age done  by  wells  drilled  upon  adjoining 
land."  (3)  On  December  2,  1890,  D.  J.  Ster- 
ling assigned  and  transferred  this  lease  to 
the  Western  Pennsylvania  Gas  Company,  the 
plaintiff  in  this  suit  (^  Neither  the  lessee 
nor  his  assignee  ento'ed  upon  this  land  for 
the  purpose  of  exercising  the  rights  granted 
in  the  lease,  and  no  oil  <»*  gas  well  was  com- 
menced by  either  of  them  before  the  bring- 
ing of  this  suit  or  since.  (5)  The  plaintiff, 
fen-  its  default  in'  not  commencing  and  com- 
pleting a  well  during  the  torm  of  two  years, 
paid  to  the  defendant  for  further  delay  an 
annual  rental  of  900,  quort^ly  in  advance, 
as  stipulated  in  the  lease,  the  last  payment 
being  made  on  June  IS,  1892.  (6)  At  the  ex- 
piration of  two  years  from  the  date  of  thf 
lease  the  defendant  claimed  that  it  was  at  an 
end,  and  so  notified  the  plaintiff  In  writing. 
(7)  The  plaintiff,  after  the  expiration  of  the 
two  years,  regularly  and  In  due  time  tendered 
all  the  subsequent  quarterly  payments  of  the 
annual  rental  as  they  became  due,  totaling 
the  lease  to  be  still  in  force,  which  were  re- 
fused by  the  defendant  (8)  The  leased  prem- 
ises are  situated  in  the  edge  of  the  McDonald 
oil  field,  and  during  the  two^eats  term  a 
ntimber  of  wells  were  drilled  within  a  mile  or 
two  of  It  Some  w^e  dry,  and  in  some  oil 
was  found  in  ^psjing  quantities.  One  well 
on  the  McCarty  farm,  within  1,000  feet  of  the 
line  of  the  land  in  dispute,  was  finished  la  the 
spring  of  1891,  and  was  considered  a  paylns 
oil  well.   Another  paying  oil  well  on  this 
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farm,  but  farther  frcMn  the  George  land,  was 
finished  In  the  fall  of  189a 

A.  M.  Todd  and  J.  A.  Wiley,  for  mppeUant 
David  Storrett,  J.  F.  McFarland,  and  Joim 
B.  Ctaapman,  for  appellee. 

McCOLLUM,  J.  The  land  described  In  the 
summons  was  leased  for  "the  purpose  of  drill- 
ing and  operating  for  petroleum  oil  and  gas." 
The  lease  was  for  a  term  of  two  years,  and  it 
contained  a  prorlsion  for  its  continuance  fen: 
a  longer  period  on  certain  conditions,  which 
will  be  hereinafter  Considered.  The  lessor, 
In  consideration  of  the  right  granted  to  the 
lessee,  was  to  receive  from  the  latter  one- 
eighth  of  the  oil  produced  from  the  premises, 
and  $500  per  annum  for  each  well  from  which 
gas  should  b^  obtained  in  paying  quantities, 
and  so  long  as  it  should  be  sold  therefrom. 
The  leasee  was  to  commence  a  well  on  the 
premises  within  30  days,  and  to  complete  it 
within  90  days,  from  the  date  of  the  lease; 
and,  in  case  of  his  failure  to  do  so,  he  was 
to  pay  to  the  lessor  $00  per  annum,  quarterly 
in  advance.  This  sum  was  called  a  "rental," 
but  It  was  In  the  nature  of  a  penalty  for  the 
lessee's  default  in  the  performance  of  his 
covenant  to  commence  and  continue  opera- 
tions in  execution  of  the  purpose  expressed 
in  the  lease.  It  was  not  a  sum  to  be  paid 
(luarterly  in  advance  to  the  lessor  after  the 
4levelopmeDt  of  the  property,  and  while  he 
was  receiving  one-eighth  of  the  oil  produced 
therefrom,  or  the  rent  from  the  gas  wells 
drilled  thereon.  It  was  manifestly  intended 
to  hasten  the  performance  of  the  lessee's 
covenant  to  drill  the  weU;  and  whether  it 
is  called  a  rental,  a  penalty  for  the  lessee's 
default,  or  compensation  to  the  lessor  fw  the 
deldy  occasioned  by  it,  is  of  ju>  consequence. 
The  lessor  could  not  exact  it  beyond  the  period 
covered  by  the  lessee's  default,  because,  after 
the  covenants  of  the  latter  hi  respect  to  the 
development  of  the  property  were  performed, 
there  could  be  no  accruing  rental  under  this 
provision  of  the  lease.  The  appellant  com- 
pany has  succeeded,  by  assignment,  to  the 
rights  and  obligations  of  the  lessee,  and  its 
contention  is  that  it  niay  continue  the  lease 
iu  full  force  so  long  as  it  pays  or  tenders 
to  the  lessor  quarterly  in  advance  the  sum  of 
415.  In  other  words,  it  claims  to  have  the 
right,  on  payment  of  this  comparatively  in- 
sii;n!ficant  rental  or  penalty,  to  postpone  in- 
ileAnitely  all  operations  for  the  development 
of  the  property,  and  thus  defeat  the  ex- 
pressed purpose  of  the  parties,  and  render 
inoperative  the  principal  covenants  of  its  as- 
siignor.  This  is  an  extraordinary  daim,  and 
it  is  based  on  a  construction  which  makes  the 
lease  a  mere  option,  and  the  so-called  "rental" 
the  price  of  It  The  five  words  relied  on  to 
accomplish  this  result  are  found  in  and  con- 
clude the  habendum  clause  of  the  agreement 
The  learned  Judge  of  the  common  pleas 
thought  these  words  did  not  warrant  the 
construction  contended  for,  and  that  they 
wore  applicable  only  to  the  deiinite  term  of 


two  years  within  wUch  It  was  manifestly 
Intended  by  the  parties  that  the  property 
should  be  developed.  He  therefore  held  that 
the  failure  of  the  lessee  and  his  successor  to 
complete  a  well  upon  the  premises  within 
that  term  enabled  the  lessor  to  terminate  the 
lease  on  the  expiration  of  it,  and  In  this  con- 
clusion we  concur.  \  provision  obviously 
designed  to  hasten  the  development  of  the 
property  should  not  be  allowed  to  prevent 
such  development.  If  it  admits  of  a  construc- 
tion which  harmonizes  with  the  other  pro- 
visions of  the  agreement,  and  gives  efteet  to 
the  controlling  intention  of  the  parties  to  it. 
The  continuance  of  the  lease  beyond  the  d^- 
Blte  term  was  contingent  upon  the  finding  of 
oil  or  gas  in  paying  quantities,  and  on  the 
payment  to  the  lessor,  in  such  case,  of  hia 
share  of  the  oil  produced,  or  tiie  stipulated 
stun  for  each  well  from  which  gas  was  ob- 
tained and  sold.  The  primary  and  essential 
tonditioo  to  any  extenston  of  the  lease  after 
the  lapse  of  two  years  from  its  date  was 
the  finding  of  oil  or  gas  in  paying  quantities 
within  that  time,  and  the  secondary  condition 
was  that  the  rent  reserred  for  the  oil  or  gas 
ftrand  should  be  paid  in  conformity  with 
the  covenants  In  relation  thereto.  If  wd  were 
at  liberty  to  snbstltobe  "and"  for  "or"  in 
the  oondtiding  ^ords  of  the  hatendnm 
elanse,  as  we  might  well  do  if  we  were  con- 
struing a  will  or  statute,  there  would  be  no 
room  ncHT  basis  toe  the  appellant's  contoitlon, 
becatise  on  each  substitution  the  raital  men- 
tioned therein  would  plainly  refer  to  that 
which  the  leaabt  would  be  entitled  to  receive 
after  the  development  of  the  property,  and 
while  oil  or  gas  was  found  thereon  In  pay- 
ing qsantitles.  But  fortunately  the  lease  as 
written  fairly  admits  of  a  construction  which 
gives  effect  to  all  of  its  provisions,  and  to  the 
intention  of  the  contracting  parties.  This 
oonstmctian  was  adopted  by  the  learned 
Judge  of  the  common  pleas,  and  it  teferred 
the  rental  mentioned  in  the  habendum  clause 
to  the  definite  term  of  two  years  within 
which,  it  was  possible  for  the  lessee  to  con- 
ttnne  the  lease,  without  commencing  opera- 
tkNlis  thetennder,  by  paying  tbe  rental  or  pen- 
alty prescribed  for  his  delay  in  the  perform- 
ance of  his  covenant  to  drill  a  weH  oa  the 
premlsea  We  are  satisfied  that  the  con- 
stmction  placed  on  the  lease  in  the  court  be- 
low was  fully  warranted  by  Its  provisions, 
and  the  dominating  purpose  of  the  parties  to 
it  We  therefore  overrule  the  speclfieatioas 
of  error.    Judgment  afilrmed. 


(in  Ba.  at  US) 
EOOTH  vi  BTRB. 
(Snpteme  Court  of  Fennsylvsnia.    April  9, 

189fU 
BviDBi«i»— Adhiskbiutt  Or  DsoniiutioHS. 
A  declaration  by  defendant  in  the  ab- 
sence of  plaintiff  is  inadmissible. 

Appeal  fropi  court  of  conunon  pleas,  Phila- 
delphia county. 
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Action  by  A.  Lewis  Smith  against  Mary  Y. 
Byre  for  professional  services.  Judgment  for 
plalsaff,  and  defendant  appeals.    Affirmed. 

H.  G.  Hartranft  and  Cbarles  Davis,  for 
appellant.  A.  J.  Wilkinson  and  J.  Howard 
Gendell,  for  appeHee. 

PER  CURIAM.  It  appears  that  after  pro- 
tracted litigation  between  the  defendant  In 
this  case,  as  tenant  for  life  of  certain  real 
estate,  and  the  owners  thereof  in  remainder, 
a  compromise  was  effected,  whereby  the  for- 
mer received  $12,000,  which,  as  plaintiff  al- 
leged, included  $1,000  agreed  upon  as  com- 
pensation for  his  services  as  h»  attorney 
In  said  litigation.  Defendant  not  only  re- 
fused to  pay  plaintiff  said  sum  which  he  al- 
leged she  had  received  to  his  use  as  afore- 
said, but  she  denied  that  he  had  been  her  at- 
torney in  said  litigation  and  compromise 
thereof;  hence  this  suit  to  recover  said 
$1,000  and  Interest.  The  burden  was,  of 
course,  on  plaintiff  to  prove  the  allegations 
on  which  his  claim  is  grounded,  and  testi- 
mony was  accordingly  introduced  for  that 
purpose,  and  thus  questions  of  fact  were  pre- 
sented and  properly  submitted  to  the  jury. 
Their  verdict  for  plaintiff  necessarily  implies 
a  finding  of  said  facts  in  his  favor.  So  far, 
therefore,  as  the  controlling  facts  are  con- 
cerned, they  have  been  definitely  settled  by 
the  verdict;  and,  unless  there  is  somp  error 
In  the  ruliqg  or  Instnictlons  of  the  learned 
trial  Judge  complained  of,  the  Judgment  en- 
tered on  the  verdict  should  not  be  disturbed. 

There  is  no  error  in  the  roIlBg  complained 
of  In  the  first  specification.  For  obvious 
reasons  the  objection  to  the  question  pro- 
pounded to  the  witness  Anna  Heller  was 
rightly  sustained.  The  witness  herself  stated 
that  plaintiff  was  not  present  when  the  dec- 
laration referred  to  In  the  question  pro- 
pounded was  made. 

We  also  tliink  there  is  no  error  in  eitha> 
of  the  learned  Judge's  answers  to  points  re- 
cited In  the  second,  third,  fourth,  and  fifth 
specifications;  nor  In  his  refusal  to  direct  a 
verdict  for  defendant  as  requested  in  her 
fifth  point,  recited  In  the  last  specification. 
Neither  of  the  questions  thus  presented  re- 
quires elaboration.  It  would  serve  no  useful 
purpose.  The  case  appears  to  have  been 
carefully  and  ably  tried,  and  we  find  nothing 
in  the  record  of  which  defendant  has  any 
Juat  ri^ason  to  complain.    Judgment  affirmed. 


(161  Pa.  St.  98) 

SNYDER  V.  PATTERSON. 

(Supreme  Court  of  PennBylvania.    April  0, 

1894.) 

Vicious  Doo — LiABn.iTT  roB  Injubibs. 

An  nnde  who  permits  a  minor  n^hew, 

living  with  him,  to  keep  a  known  vicious  dog, 

is  liable  for  injuries  to  a  child  caused  by  it. 

Appeal  from  court  of  common  pleas,  Berks 
county;   Q.  A.  Endllch,  Judge. 


Action  by  Webster  ftiyder,  by  his  next 
friend,  against  H.  L.  Patterson,  for  injuries 
caused  by  a  vicious  dog.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Ermentrout  &  Rubl,  for  appellant  3.  H. 
Jacobs  and  H.  P.  Kelser,  for  appellee. 

WILLIAMS,  J.  The  learned  Judge  of  the 
court  below  made  no  mistake  In  refusing  the 
defendant's  first  point.  This  point  asked  an 
instruction  to  the  effect  that  the  defendant 
was  not  liable  In  the  action  If  he  did  not  own 
the  dog  that  committed  the  injury.  The  fact 
assumed  did  not  support  the  legal  conclusion 
sought  to  be  drawn  from  It  The  defendant, 
although  not  the  owner  of  the  dog,  might 
make  himself  liable  to  others,  as  owner,  by 
knowingly  keeping  or  harboring  -  the  nmmai 
upon  his  premises  afte»-  knowledge  of  his  vi- 
cious propensities.  The  important  questions 
In  this  case  were  therefore  whether  the  de- 
fendant did  harbor  the  dog  upon  his  premises, 
and  whether'he  knew  of  his  bad  temper  and 
propensity  to  bite  before  the  hijury  to  the 
plaintiff  was  inflicted.  These  were  questions 
for  the  Jury,  which,  upon  the  facts  of  this 
case,  were  properly  submitted.  The  sevoal 
assignments  of  error  relating  to  these  But>- 
Jects  are  therefore  overruled. 

The  sixth  assignment  Is  to  an  Instmctton 
contained  in  the  general  charge,  which  was 
in  these  words:  "The  question  for  yon  Is 
simply,  was  or  was  not  this  dog  kept  on  de- 
fendant's premises  with  defendant's  knowl- 
edge and  consent  so  that  the  defendant's 
property  was  the  dog's  home?"  The  o«mi- 
text  shows  that  the  Jury  were  Instructed 
that  if  they  answered  this  question  in  the 
affirmative,  the  defendant  was  liable  pre- 
cisely as  an  owner  would  be.  This  was 
right,  upon  the  circumstances  of  this  case. 
The  injury  complained  of  was  inflicted  by  the 
dog  in  the  immediate  vicinity  of  the  defend- 
ant's premises.  The  owner  was  a  young  boy 
of  about  14  years,  who  lived  with  the  defend- 
ant. His  mother  was  the  defendant's  sister 
and  housekeeper.  The  boy  was  a  member 
of  his  family,  therefore,  to  whom  he  stood,  in 
some  sense,  in  loco  parentis.  The  dog  had 
been  given  to  the  boy  some  two  years  befcwe 
this  accident  took  place,  and  had  been 
brought  by  him  to  the  defendant's  home,  and 
there  kept  '^th  his  knowledge  and  consent 
Upon  these  facts  the  question  we  are  consid- 
ering was  entirely  proper.  We  do  not  wish, 
however,  to  be  regarded  as  assenting  to  any 
general  rule  that  the  owner  of  the  premises 
on  which  a  dog  may  be  harbored  is  liable  for 
Its  vicious  acts,  regardless  of  the  age,  employ- 
moit  or  home  of  its  owner,  or  the  dream- 
stances  under  which  the  Injury  was  Inflicted. 
The  question  of  liability  most  depend  on  the 
circumstances  in  each  case,  and  no  general 
rule  can  be  laid  down  depending  solely  on  the 
answer  to  the  question  embodied  in  this  as- 
signment of  error,  "Was  or  was  not  this  dog 
kept  on  defendant's  premises  with  defend- 
ant's knowledge  and  consemt  bo  that  the  de- 
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fendanf  B  property  was  tbe  dog's  home?"  It 
InjnsUoe  has  been  done  In  this  case,  It  Is  the 
jury,  and  not  the  learned  trial  judge,  by 
whom  It  has  beeo  done.  Tbe  Judgment  is 
affirmed* 

(161  Pa.  St.  106) 
HOLAND  T.  BEADINQ  SCHOOL  DIST. 
(Supreme  Conrt  of  FeimsylTaaia.    April  9, 
1894.) 

COKTRAOTS — COKBTRUOnON. 

Plaintiff  contracted  to  furnish  defendant 
school  district  a  certain  namber  of  each  sort 
of  text-book  needed,  at  a  fixed  price  per  vol- 
ume. During  tbe  negotiations,  plalntift  wrote^ 
"Oor  price  on  any  books  not  called  for  in  yonr 
bid  wfll  be  supplied  at  cost."  The  contract  pro- 
Tided  that,  if  an  additional  number  of  any  of 
the  books  set  out  in  defendant's  list  were  need- 
ed, plaintiff  should  furnish  them  as  directed  by 
defendant.  Bdd,  that  the  question  whether 
plaintiff  had  undertaken  to  furnish  books  of  oth- 
er kinds  than  those  mentioned  in  defendant's 
list  at  cost  was  for  the  jury. 

Api>eal  from  court  of  common  pleas,  Berks 
county;   O.  A.  Endtich,  Judge. 

Action  by  Walter  O.  Roland  against  the 
Reading;  School  District  for  the  price  of 
books  furnished  defendant  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

William  Kerper  Stevens,  for  appellant  JBL 
P.  Wannw  and  Ermentrout  &  Buhl,  for  ap- 
pellee. 

WILLLIMS,  J.  The  plaintiff  In  this  case 
Is  a  booksella:  in  tbe  city  of  Beading.  In 
July,  1892,  he  entered  Into  a  contract  I9 
writing  with  the  Beading  school  district  to 
furnish  text-books  for  use  in  the  public 
schools  of  that  city.  The  contract  required 
him  to  furnish  a  certain  number  of  each  sort 
of  school-book  needed,  at  a  fixed  price  per 
T(dume.  During  the  negotiations  that  led 
up  to  this  contract  the  plaintiff  wrote  a  let- 
tar  to  the  secretary  of  the  school  board,  say- 
ing, "We  wish  most  respectfully  to  remind 
yoa  that  our  price  on  any  books  not  called 
for  in  your  bid  will  be  supplied  at  cost" 
This  letter  was  evidently  understood  by  the 
school  board  to  refer  to  any  additional  num- 
ber that  might  be  needed  during  the  year  of 
the  same  text-boolu  enumerated  In  the  sched- 
ule on  which  bids  had  been  asked  for  from 
dealera  The  action  of  the  school  board  in 
tbe  acceptance  of  Boland's  bid,  and  in  di- 
recting its  secretary  to  prepare  and  execute 
a  contract  with  him,  shows  this  understand- 
ing clearly.  It  appears  also  In  the  terms  of 
the  written  contract  which  was  executed  by 
the  parties  in  tbe  following  stipulation:  "It 
is  understood  and  agreed  by  and  between 
the  parties  hereto  that,  in  case  an  additional 
number  of  any  of  the  books  set  out  In  the 
foregoing  list  are  re<;pilred  by  the  said  party 
of  the  second  part  during  the  current  school 
year  commoiclng  September  1, 1892,  and  end- 
ing June  30,  1893,  said  party  of  tbe  first  part 
la  to  furnish  th»  same  at  such  time  and 


place  as  may  be  designated  l>y  said  party  of 
the  second  part"  This,  It  wiU  be  seen,  re- 
lates (Aly  to  an  additional  number  of  tbe 
same  text-books  provided  for  by  the  con- 
tract and  not  to  other  bo6ks  not  so  provided 
toe.  As  to  such  other  text-books  as  might 
be  required  during  the  year,  not  included  in 
the  plaintiff's  bid  and  the  contract,  there 
was  no  stipulation  in  the  written  agreement 
as  to  price.  If  such  Ixx^cs  were  needed, 
they  might  have  been  provided  for  by  an 
additional  agreement  before  they  were  or- 
dered. The  books  <flaimed  for  In  this  case 
are  not  additional  in  number  of  the  kinds 
named  In  the  contract,  but  they  are  addi- 
tional in  kind.  They  are  not  embraced  in  tbe 
contract,  because,  as  it  would  appear,  they 
were  not  then  thought  to  be  necessary.  The 
question  raised  was,  had  the  plaintiff  under- 
taken la  any  mann»  to  furnish  these  books 
at  a  particular  price?  The  school  board  set 
up  the  letter  that  preceded  the  making  of 
the  contract,  and  alleged  that  its  terms  cot> 
wed  these  books.  This  question  the  learned 
trial  judge  sobmitted  to  the  jury  upon  aU 
tbe  evidence  In  the  caae^  including  the  writ- 
ten contract  The  defendant  Is  in  no  posl* 
tion  to  complain  of  this.  The  jury  has  dis- 
posed of  the  question  in  a  manner  which 
seems  to  have  been  satisfactory  to  the  court 
below,  and  has  found  that  there  was  no  un- 
dertaking on  the  part  of  the  plaintlfl  to  fur- 
nish the  books  sued  for  at  cost  or  at  any 
fixed  priceL  This  being  so,  tbe  plaintiff's 
right  to  recover  is  clear,  and  the  judgment 
should  not  be  disturbed.    It  Is  now  affirmed. 


(Ul  Fa.  St  41) 
DBNNISTON  et  al.  t.  PHILADELPHIA  00. 
(Supreme  Court  of  Pennsylvania.    April  9, 
1894.) 

Bm IVBHT  DOMAIK  —  LOCATION  OF  OaS-PiPB  LiNS 
— Coin>K!C8ATI0M— ELIMENTS  OF  DaHAGE— LSAX- 

AOB— Witness— Cross-Examination. 

1.  In  an  action  by  a  landowner  for  damages 
caused  by  the  construction  of  a  pipe  line  for 
conveying  gas  across  his  land,  injuries  result- 
ing from, leakage  of  the  main  are  not  proper 
elements  of  damage.  In  the  absence  of  evidence 
that  such  leakage  was  consistent  with  a  pn^er 
construction  of  the  line,  and  not  the  result  of 
negligence  in  the  oi>eratlon  thereof. 

2.  Defendant  cannot  cross-examine  plain- 
tiffs witness  as  to  matters  of  defense  foreign 
to  the  direct  examination. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county;  J.  A.  McH value.  Judge. 

Action  by  William  and  Thomas  Dennlston 
against  the  Philadelphia  Company  to  recover 
damages  caused  by  the  location  and  con- 
struction of  defendant's  gas-pipe  line  on 
plaintiffs'  land.  From  a  judgment  for  plaln- 
tUIs,  defendant  appeals.    Beversed. 

A.  M.  Todd  and  J.  A.  WUey,  for  appellant. 
Thomas  M.  Marshall,  Sr.,  Mr.  Boyd,  and  B. 
B.  Cnimrlne,  ft>r  appellees. 

McCOLLUM,  J.  Tba  defendant  company 
has  the  power  of  eminent  domain  for  tie 


Digitized  by 


Google 


1008 


ATLAKTIC  KEPOET£B,VoL.  28. 


(Pa. 


pniposee  for  tvUch  It  was  incorporated.  In 
the  exercise  of  this  pow»  it  entered  upon 
the  plaintiffs'  farm,  and  dog  a  ditch  there 
about  124  rods  long,  from  30  to  36  inches 
wide,  and  about  '40  inches  deep.  In  this 
ditch  it  placed  and  covered  a  wrougbt-lron 
pipe,  20  inches  in  diameter,  and  in  so  doing 
raised  the  dirt'  over  the  pipe  from  10  to  IS 
inches  above  the  natural  surface  of  the 
ground.  The  pipe  so  laid  constituted  a  part 
of  the  company's  large  main  for  the  convey- 
ance of  gas  from  its  wells  in  the  Linden 
Add  to  the  city  of  Pittsburgh.  About  a  year 
after  the  pipe  was  laid  through  their  farm, 
the  plaintiffs  commenced  proceedings  for  the 
recovery  of  the  damages  they  sustained  by 
the  company's  appropriation  of  a  part  of  it 
in  the  manner,  and  for  the  purpose,  already 
referred  to.  The  principal  inquiry  on  the 
trial  of  the  case  In  the  court  below  was,  Im>w 
much,  if  any,  was  the  market  value  of  their 
farm  reduced  by  such  appropriation?  To  en- 
able the  jury  to  answer  this  question  intelli- 
gently, it  was  proper  to  Introduce  evidence 
showing  how  the  farm  was  affected  by  the 
location  and  coostraction  of  the  pipe  line 
upon  it  It  appeared  from  the  evidence  sub- 
mitted for  this  purpose  that  the  most  serious 
Injuries  complained  of,  such  as  the  destme- 
tion  of  the  grass  and  other  crops  along  and 
on  both  sides  of  the  line,  and  of  a  valuaMe 
spring  In  the  vicinity  of  it,  were  traceable 
hlrectly  to  lealu  in  the  main.  The  evidence^ 
however,  did  not  furnish  any  basis  for  de- 
termining whether  the  leakage  was  attrib- 
utable to  the  negllgenc«  of  the  company  In 
th6  construction  and  care  of  its  line,  or  came 
in  spite  of  the  employment  of  the  best-known 
skill  and  appliances  to  prevent  It;  but  it  is 
clear  that  the  leakage  «nd  its  consequences 
were  taken  into  conslderatioi^  by  the  Jury  in 
forming  an  opinion  In  respect  to  the  depre- 
ciation of  the  market  value  of  the  farm  by 
reason  of  the  location  of  the  pipe  line  upon 
It,  One-half  of  Joseph  Estep's  estimate  of 
the  depreciation  was  based  on  the  leakage, 
.  and  two-tblrds  of  the  estimates  of  the  same 
by  Joseph  Pierce  and  W.  F.  Morrison  rested 
apon  it.  Indeed  it  is  apparent  that  the  esti- 
mates made  by  most  of  the  plalntitTs'  wlt- 
aesses  were  materially  affected  by  the  leak- 
age which  they  discovered  on  their  examina- 
tion of  the  line  a  year  or  more  after  its  com- 
pletion. As  these  estimates,  and  the  evl- 
ilence  on  which  they  were  formed,  were  for 
the  consideration  and  assistance  of  the  Jury 
m  ascertaining  the  depreciation  in  the  mar- 
Set  value  of  the  farm,  it  is  probable  thftt  the 
rerdlct  was  affected  quite  as  inuch  by  the 
leakage  and  its  consequences  as  the  opinions 
of  the  witnesses -were.  It  could  not  well  be 
otherwise,  because,  olthoogh  the  learned 
court  instructed  the  jury  that  injuries  to  the 
property  resulting  from  a  negligent  opera- 
tion of  the  line  could  not  be  coitsldered  in  a 
procopding  for  the  assessment  of  damages 
dccasloned '  by  the  location  and'  cobstructlon 
>>f  it,  the'Wrldence  dveertpUve  ottbe  leakage 


failed  to  assign  the  cause  of  It  Vfaa  the 
lealsage  shown  by  the  evidence  consistent 
vrith  skill  in  the  construction  and  care  in  the 
operation  of  the  line,  or  was  it  due  to  the 
negligence  of  the  company  In  both  or  either? 
A  satisfactory  answo'  to  this  question  must 
have  something  more  substantial  to  support 
it  than  conjecture;  it  must  be  founded  apon 
evidence.  If  the  leakage  was  the  result  of 
negligence.  It  was  not  an  element  to  be  con- 
sidered in  this  issue  Hence  there  should 
have  been  evidence  in  the  case  which  would 
have  enabled  the  jury  to  find  the  cause  of  it; 
but  there  was  none.  To  the  extent,  there- 
fcve,  that  the  vadlct  was  founded  upon  tlie 
evidence  of  the  leakage  and  Its  effects,  it 
was  a  mere  guess. 

In  obtaining,  transporting,  and  dlstrtbnt- 
ing  the  product  of  the  gas  Adds,  skill  and 
care  are  required  in  order  to  minlmlsce  the 
risks  to  persons  and  property  incident  to  the 
business.  The  inconvoilences  and  injories 
caused  by. the  location  of  a  skUlfully  con- 
structed and  carefully  operated  pipe  line 
may  be  considered  In  a  proceeding  for  tbe 
assessment  of  damages  to  the  land  thnHigh 
which  it  passes,  but  such  as  are  produced  by 
tbe  careless  construction  and  operation  of  it 
cannot  be.  The  former  are  the  natural  and 
ordinary  consequoices  of  the  location,  con- 
struction, and  use  of  the  line,  and  terminate 
only  with  the  abandonment  of  It,  while  the 
latter  are  exceptional,  and  may  be  prevented 
by  the  use  of  the  best-known  appliances  and 
Skill,  and  the  observance  of  due  care  In  the 
prosecution  of  the  business,  and  they  consti- 
tute an  Independent  cause  of  action.  In  tMs 
case  tiie  plalntiflb  were  entitled  to  be  com- 
pensated for  the  depreciation  In  the  market 
value  of  thehr  farm,  due-  to  the  location  and 
construction  of  the  pipe  line,  but  not  for  In- 
juries caused  by  the  negligent  operation  of 
it  In  considering  their  claim  we  must  not 
lose  sight  of  the  fact  that  theh:  right  to  dam- 
ag«B  accrued  on  the-  location  and  constmc- 
tion  of  the  line,  and  that  it  was  In  no  sense 
enlarged  or  abridged  by  subsequent  occn^ 
rences.  Nor  did  their  dday  In  the  enforce- 
ment of  their  right  affect,  in  any  degree,  the 
amount  of  the  damages  recoverable  on  ac- 
count of  the  appropriation  of  the  land.  We 
must  therefore  regard  the  case  as  if  they 
bad  brought  and  tried  it -before  there  was 
any  leakage  of  gas  along  tbe  line.  If  they 
had  done  so,  would  they  have  been  permit- 
ted to  show  that  there  might  be  a  leakage 
which  would  render  useless  a  strip  of  land 
from  30  to  60  feet  in  Width  along  the  entire 
line,  and'  destroy  a  viUuable  spring  In  the 
neighborhood  of  It?  We  think  not  unless  it 
appeared  that  such  would  be  the-  natural  and 
ordinary  result  of  the  appropriation.  It  Is  of 
the  first  importance  to  the  parties  that  the 
evidence  in  cases  of  this  nature  should  be 
restJ-icted  to  matters  proper  for  considera- 
tion in  ascertaining  the  depreciation  in  the 
maricet  value  of  the  land.  Matters  wfaicb 
may  be  so  contAdered  most  %b  introduced,  If 


Digitized  by  V^OOQ IC 


Pa.) 


filBOH  V.  CONBOW. 


100& 


at  all,  OQ  the  trial  of  the  a«>tIoi>  for  damages 
caased  by  the  location  and  construction  of 
the  line,  because  the  landowner  cannot  be 
compensated  for  them  In  a  subsequent  emit 
An  Injury  which  Is  or  may  be  produced  by 
negligence  in  the  operatl<Hi  or  care  of  the 
Une  la  not  such  a  matter.  It  may  be  that 
the  leakage  complained  of  In  the  case  before 
us  was  dae  to  the  company's  negligence,  and 
that  a  continuance  of  It  may  be  prevented 
by  proper  repair  and  carefnl  operation  of  the 
line.  If  BO,  the  learned  court  below  erred  in 
admitting  and  allowing  the  Jury  to  consider 
the  evidenee  at  It  There  was  no  attempt  to 
show  that  it  was  inseparable  from,  or  a  nat- 
ural and  ordtnaty  consequence  of,  the  loca- 
tlon  and  construction  of  the  line;  and  yet 
It  may  have  affected  the  verdict,  as  it  did 
tlie  estimates  of  the  witnesses.  In  the  ab- 
sence of  afflrmatlve  evidence  that  it  was  at 
least  consistent  with  a  proper  location,  con- 
Btroctlon,  and  operBttion  of  the  pipe  Une,  it 
was  not  an  element  to  be  considered  in  this 
case.  We  therefore  sostaln  the  first  and  sec- 
oitd'  spedfieations  of  error. 

The  third  spedflcatlon  is  misleading.  It 
does  not  quote  correctly  the  ^er,  the  objeo- 
tioDS,  or  the  ruling  of  the  court  It  appears 
from  the  record  that  the  offer  was  to  prove, 
oa  cross-examlBatloD,  a  matter  which  was 
foreign  to  the  examination  in  chief,  and  that 
it  was  objected  to  and  rejected  oa  that 
groond.  The  offer  was  in  violation  of  the 
well-settied  principle  that  the  defense  cannot 
be  introdne^  on  a  croas-ezamlnation  of  the 
plaintiff's  witness.  For  tills  reason  the  ob- 
lecdoa  to  It  was  properly  sustained.  It  fel- 
lows that  the  other  specification  of  «rror 
must  be  overraled.  Jodgmeat  reversed,  and 
▼enire  facias  de  novo  awarded. 


(la  P>.  St  lU) 

BEEtOB  V.  CONROW  et  al. 

(Supreme  Court  of  P^ennsylvaiUa.    April  9, 

1894.) 

ABPBB  or  PbOCSSS — IfTBRPLginBR— Damigbs. 

1.  Though  the  sheriff,  having  levied  oo 
goods  claimed  by  a  third  person,  promptly  ob- 
taiiw  interpleader,  and  the  claimant  vcunntaii- 
ly  appears,  and  files  his  bond  and  narr.,  the 
claimant  is  not  barred  of  his  action  agiUnst  the 
plaintifr  for  abuse  of  process. 

2.  Tbonxh  claimant  was  not  deprived  of  the 
fraods  levied  on,  nor  bindered  in  BeUing  them  ia 
the  regular  course  of  busiuets,  be  is  entitled  to 
damages  for  any  injury  to  his  credit 

Appeal  from  court  of  common  pleas,  Fhlla 
delpbla  county;  Biddle,  Judge. 

Trespass  by  Lewis  M.  Birch  against  How- 
ard F.  Cionrow  and,  David  Paneoast  Jr., 
tradiqg  as  Conrow  Bros.  &  Co.,  for  abuse  o!f 
process.  Verdict  and  Judgment  for  plaintiff. 
Defendants  appeal.     Affirmed. 

Following  Is  the  charge  of  the  coiurt  below 
(Biddle  J.): 

"This  action,  as  you  have  heard,  is  an  ac- 
tion to  recover  damages  from  the  defendant 
for  the  malicious  mb^  of  a  clvU  process.    Tb^ 
'  v.28A.no.l6— 64 


allegation  at  the  plaintiff  ta  this  case  la  that 
Mr.  Conrow,  the  defendant  here,  had  beer, 
carrying  on  business  with  his  father,  Mr. 
Birch,  Sr.,— had  been  soling  him  goods  from 
time  to  time,— and  that  Mr.  Conrow  held 
the  notes  of  Mr.  Birch,  St.,  for  the  goods 
Mr.  Conrow  had  sold  to  the  father;  that  the 
father  bad  written  to  the  defendant  here 
(Mr.  O>nrow)  that  he  had  sold  out  to  his 
son,  and,  subsequent  to  that  time,  Mr.  Con- 
row issued  execution  upon  the  son's  property 
for  his  father's  debt.  But  Mr.  Birch,  Jr., 
contends,  in  this  case,  that  it  was  done  ma- 
lidouBly,  and  vrlthout  probable  cause.  Un- 
less he  satisfies  you  of  both  those  facts,  he 
has  no  case  at  all.  He  must  show  that  it 
was  done  maliciously,  and  withont  probable 
cause.  The  plaintiff  himself  admits  that  if 
the  object  of  Mr.  Conrow,  In  issuing  the  exe- 
cntlon,  was  to  test  the  truth  of  the  allegation 
that  fbe  property  had  been  sold,  then  he 
would  have  no  cause  of  complaint,  because 
the  law  permits  you,  where  that  allegation 
is  made,  to  levy  upon  the  property  of  the 
man  whose  goods  you  really  believe  lli^ 
are,  and  he  is  enabled  to  make  a  defense,  and 
give  security;  and  the  case  comes  before  a 
Jury,  like  yourselves,  to  test  the  question 
whether  the  goods  belonged  to  the  father  or 
to  the  son.  That,  undoubtedly,  was  done  la 
this  case;  and  all  the  parties  here  admit 
that,  if  it  was  honestly  and  fairly  done,  there 
is  no  cause  of  complaint  The  plaintiff,  how- 
ever, contends  that  it  was  maliciously  done, 
and  without  probable  cause,  and  founds  that 
mainly  upon  the  fact  that  the  father  had 
written  this  note  asserting  it,  and  tliat  they 
waited  a  considerable  length  of  time  before- 
they  Issued  the  execution  after  the  note  had 
been  received,  and  that  shortly  subsequent 
to  the  note  being  received,  they  themselves 
had  sold  goods  to.  the  young  man,  and  that 
the  goods  that  Mr.  (Tonrow  had  sold  to  the 
yotmg  man  were  In  the  store,  and  that  after 
these  goods  got  into  the  store  they  subse- 
quently made  a  levy,  and  that  therefore, 
th6y  knew  perfectly  well  that  these  goods 
were  not  the  goods  of  the  father,  but  were 
the  goods  of  the  sod.  Thffl-efore,  they  al- 
lege that  it  was  malicious,  and  they  ask 
you  to  give  them  damages  for  the  injury 
their  credit  sustained  by  this  levy  upoa  their 
property.  They  were  not  prevented  from 
selling,  it  la  true,  but  the  sherUTs  office  was 
there  for  nine  days,  and  they  contend  that 
was  a  blow  to  their  credit  Two  gentlemen 
appeared  before  you,  who,  they  contended, 
refused  to  trust  them,  and  they  have  testified 
that  that  affected  their  credit  Therefore, 
they  ask  you  to  give  them  damages.  Now, 
In  answer  to  that  the  defendant  says  that  he 
did  nothing  whatever,  except  what  any  rea- 
sonable, cautious  man  would  do;  that  he  had 
no  reason  to  believe  this  was  a  bona  fide 
arrangement  It  wo?  true  the  father  had 
written  to  him  that  this  had  been  done.  But 
subsequently,  when  the  father  visited  them. 
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and  they  asked  him  to  par  them  some  money 
that  he  owed  them,  he  said  that  he  vras  not 
able  to  pay  It,  when  they  said  to  him:  'Why, 
you  have  just  written  us  that  you  have  sold 
out  to  your  son  for  a  certain  amount  of 
money.  Wtiy  can't  you  give  us  some  of  that 
money  you  got  from  your  son  for  the  sale 
of  the  goods?'  Whoi  be  said,  'Why,  that 
was  a  sham.'  If  not  in  those  words,  prac- 
tically that,— that  it  was  a  sham,  and  that  he 
did  it  to  protect  the  goods  from  some  cred- 
itor wlio  be  was  afraid  was  going  to  levy 
upon  him;  that  he  did  not  get  any  m<Mi^ 
at  all,  and  therefore  was  not  able  to  pay. 
That  la  the  answer  of  the  defendant  on  that 
point,— that  the  father  wrote  to  him,  but 
that  then  the  father  came,  and  stated  what 
was  tbe  very  reverse  of  what  he  had  written. 
And  so,  of  course,  their  disposition  then  was 
to  go  on,  Instead  of  stopping,  he  having  prac- 
tically withdrawn  the  letter  he  had  written. 
Then,  there  were  allegations  about  their  wait- 
ing a  length  of  time  to  issue  the  execution, 
when  this  Judgment  was  procured  In  July, 
in  regard  to  which  they  say  that  they  waited 
because  they  desired  to  see  th^r  counseL 
And  there  were  some  other  points  I  will  not 
elaborate,  because  they  have  been  elaborated 
by  coimsel,  both  for  the  plaintiff  and  for 
the  defendant  Then,  as  to  the  subsequent 
sale  of  goods  to  this  young  man.  Their  ez- 
planaticHi  of  that  is  that  the  first  bill  was 
really  a  bill  of  the  father,  whose  name  was 
on  it,  but  whose  name  has  been  taken  off 
that  bill,- that  It  was  really  a  blU  of  the 
father's,  and  that  the  other  bills  'were  cash 
sales,  that  they  knew  nothing  about;  the 
allegation  being  that,  when  anybody  came  in 
and  bought  goods  for  cash,  the  firm  would 
know  nothing  about  it,  one  way  or  the  other, 
as  to  who  bought  them,  as  they  were  not 
entered  upon  the  books.  Ton  have  heard 
the  explanation  on  both  sides  about  that,  and 
you  must  decide  what  views  you  will  take 
of  them.  Then,  in  addition  to  that,  the  de- 
fendant makes  another  defense,wbich  is  a 
conclusive  defense,  if  you  think  It  has  been 
made  out  The  law  in  these  cases  Is  that  if 
you  go  to  counsel,  reputable  counsel,  and 
state  an  the  facts  of  the  case  honestly,  and 
upon  his  advice  issue  execution,  it  is  a  com- 
plete bar  of  recovery  on  the  part  of  the 
plaintiff.  If  you  brieve  that  these  gentiemen 
honestly  stated  to  Mr.  Wain  all  the  circum- 
stances of  the  case,  and  that  he  advised 
the  issuing  of  this  execution  and  the  levy 
upon  th6se  goods,  that  is  an  end  of  the 
plaintifrs  case,  because  it  proves  that  there 
could  be  no  malice  or  want  of  probable  cause, 
both  of  which  must  exist  If  you  go  to  a 
respectable  attorney,  and  give  all  the  facts, 
and  be  gives  his  honest  advice,  that  Is  a 
complete  refutation  of  the  charge  of  malice, 
or  want  of  probable  cause.  Tliose  are  the 
main  facts  in  this  case.  There  is  no  question 
for  you  to  decide  as  to  whom  the  goods  be- 
long. The  question  Is  whether  you  think 
that  Mr.  Conrow  had  probable  cause  to  be- 


lieve that  they  were  not  the  goods  of  tbia 
young  man.  If  you  think  that  it  would  also 
be  an  emd  of  the  case. 

"I  think  I  have  covered  most  of  the  points, 
but  the  following  points  have  been  presented 
to  me  by  the  attorney  for  the  defendants: 
'First  The  records  in  the  case  of  Ck>nrow  & 
Co.  v.  Sanford  Birch,  C.  P.  No.  1,  .Tune  term, 
1888  (No.  364),  Offered  in  evidence  by  the 
plaintiff  in  this  case,  Lewis  M.  Bircii,  to- 
gether with  his  testimony,  show  that  he  vol- 
untarily api)eared  in  said  case  under  the  sher- 
iff rule  for  an  Interpleader,  and  volontarOy 
filed  his  narr.  and  bond  in  said  case,  and 
went  to  trial;  and  as  there  is  no  evidoice  in 
this  case  that  the  sheriff  delayed  unnecea- 
sarlly  In  making  application  for  the  rule  of 
interpleader,  and  no  evidence  that  the  plain- 
tiff was  deprived  of  the  use  of  his  goods  In 
any  way,  or  that  he  was  prevented  from  aeU- 
Ing  said  goods,  your  vwdict  must  be  f<w  the 
defendants.'  That  I  refuse.  'Second.  In 
order  to  entitie  the  plaintiff  to  recover  in  this 
case  for  the  alleged  malicious  use  of  a  dvll 
process,  the  plaintiff  must  allege  in  iila  state- 
ment and  prove,  both  malice  and  want  of 
probable  cause.  If  the  Jury  believe  troca  the 
evidence  that  the  defendants  made  an  honest 
statement  of  the  facts  to  an  attorney  at  law, 
who  thereupon  advised  the  defendants  to  is- 
Boe  an  execution,  and  levy  on  this  pn^erty, 
to  test  its  ownership,  and  that  the  levy  was 
made  in  pursuance  of  said  advice,  it  ia  siiffi- 
clent  to  rebut  any  inference  of  malice  or  want 
of  loobable  cause,  and  your  venlict  orast  be 
for  the  defendants.'  That  I  affirm.  TUrd. 
If  the  Jury  believe  that  Sanford  E.  Birdi.  at 
the  time  of,  and  before,  the  alleged  sale  of 
these  goods  to  his  son,  was  largely  indebted 
to  the  defendants  in  ibis  case,  and  to  other 
persons,  and  that  the  plaintiff  in  tliis  case 
knew  of  tliat  indebtedness,  and  that  the  said 
Sanford  Blrcli,  after  the  alleged  transffer  to 
his  son,  informed  the  defendants  that  the 
transfer  was  made  to  prevent  one  of  his  cred- 
itors from  selling  him  out,  and  was  not  a  bona 
fide  sale,  the  defendants  were  justified  In 
making  a  levy  upon  that  property  in  thetr 
judgment  recovered  against  Sanford  Birch  in 
case  of  Conrow  v.  Birch,  C.  P.  No.  1,  Jnne 
term,  1888  (No.  864).'  Iliat  I  refuse.  In  the 
terms  in  which  it  is  put  'Fourth.  The  mc^es- 
ure  of  damages  in  tbia  case  is  the  value  of 
goods  of  which  plaintiff  was  deprived.  If 
the  Jury  find  that  the  plaintiff  lost  no  goods 
by  reason  of  the  defendants'  levy,  and  that 
the  plaintiff  continued  to  carry  on  his  busi- 
ness and  sell  goods  after  the  levy,  the  same 
as  before,  your  verdict  must  be  for  the  de- 
fendants.' That  I  refuse,  in  the  terma  in 
which  It  is  pnt  'Fifth.  The  mere  fact  that 
two  persons  with  whom  the  plaintiff  dealt 
and  was  indebted  refused  to  sell  the  plain- 
tiff any  more  goods  after  the  levy,  and  after 
the  plaintiff  had  filed  voluntarily  his  narr. 
and  bond  in  this  case,  does  not  entitle  the 
plaintiff  to  recover  any  damages.'  This  I 
refuse,  under  the  terms  in  which  it  Is  put 


Digitized  by  V^OOQ IC 


I»a.) 


NATLOB  V.  BETHLEHEM  IRON  CO. 


1011 


'Sixth.  Under  all  the  evidence,  yoor  verdict 
must  be  for  the  defendants.'    That  I  refuse." 

S.  Morris  Wain,  for  appellants.  Wm.  0. 
Gross  and  Hios.  F.  Gross,  for  appellee. 

PER  CURIAM.  This  case  depended  <m 
questions  of  fact,  which  were  exclusively  for 
the  consideration  of  the  Jury.  To  them  they 
were  fairly  submitted  by  the  learned  trial 
Judge,  in  a  clear  aud  concise  charge,  in  which 
there  appears  to  be  no  substantial  error.  The 
only  Inference  that  can  be  fairly  drawn  from 
the  verdict  is  that  the  controlling  facts  were 
found  in  plalndfTs  favor.  It  follows,  there- 
fore, that  the  Judgment  entered  on  the  ver- 
dict should  not  t>e  di8turl>ed,  unless  there  is 
errw  in  the  instructions  complained  of  in 
the  specifications.  We  have  considered  the 
several  questicms  therein  presented,  and  are 
not  convinced  that  there  is  any  error  in  either 
of  the  answers  to  defendants'  points  for 
charge  recited  In  said  specifications.  Judg- 
ment affirmed. 


cat  Pa.  St.  79) 

Appeal  of  BITTER. 

(Supreme  Court  of  Pennsylvania.    April  9, 

1884.) 

Limitation— What  Constitutbs  Ackkowlkdo. 

VENT. 

On  distribution  of  an  estate  the  atatate 
of  Hmitation  was  pleaded  in  bar  of  a  daim  on 
a  note,  due  one  year  after  date,  "with  interest," 
in  favor  of  decedent's  mother.  Claimant  had 
taken  a  like  note  from  each  of  her  two  other 
SODS  for  money  given  them.  No  interest  was 
to  be  paid,  and  the  principal  was  to  be  paid 
rnily  in  case  she  demanded  it  No  interest  was 
paid,  and  no  demand  of  the  princiiMil  was  made 
of  decedent  The  latter  once  said  to  claimant's 
agoit:  "This  interest  should  be  paid  or  wrote 
on  the  note.  *  *  *  There  shonld  be  a  new 
note  made,  or  the  Interest  marked  on  the  old 
one.  If  mother  should  die,  aud  M.  get  hold  of 
ijL  we  would  have  to  pay  the  interest  to  date." 
HM,  that  the  statement  was  insufficient  to  take 
the  case  ont  of  the  operation  of  the  statute. 

Appeal  from  orphans'  court,  Montgomery 
coonty;  H.  K.  Weand.  Judge. 

Audit  and  distribution  of  the  estate  of  Wil- 
liam J.  Ritter,  deceased,  on  which  Anna  M. 
Ritter  presented  to  the  auditor  for  payment 
a  note  executed  by  deceased.  From  a  Judg- 
ment dismissing  exceptions  to  and  confirming 
the  report  of  the  auditor  disallowing  such 
claim,  Anna  M.  Bitter  appeals.    Afllrmed. 

Cbaa.  Hunsicker,  for  appellant  John  W. 
Bidcel,  for  appellee. 

VKIAj,  J.  The  claim  before  the  auditor 
was  on  a  promissory  note  made  by  William 
J.  Bittor  to  the  order  of  the  appellant,  Annn 
M.  Ritter,  for  $1,750,  dated  April  1.  1883,  due 
one  year  after  date,  with  interest  William 
J.  Bitter  died  April  9,  1881,  and  the  question 
was  whether  recovwy  was  barred  by  the  stat- 
ute of  limitations.  William  J.  Ritter  was  one 
of  three  children  of  the  appellant  She  had 
given  each  of  her  cliildren  $1,750,  taking  their 
notes  at  the  time;  and  there  was  an  under- 


standing that  no  interest  should  be  paid,  and 
that  the  iHtodpal  should  be  repaid  only  in 
the  event  that  she  needed  and  demanded  it 
No  interest  was  paid,  and  no  demand  of  the 
principal  was  made  of  the  decedent  The  evi- 
dence relied  on  to  take  the  cose  out  of  tlie  oper- 
aticn  of  the  statute  is  tliat  the  decedent  said 
to  Ills  brotha:-in-law,  who  we  may  assimie 
was  at  the  time  the  agent  of  the  appellant 
although  It  Is  by  no  means  made  clear:  "This 
Interest  should  be  paid  or  wrote  on  the  note. 
If  my  mother  should  die,  Morris  McCassick 
might  make  a  bad  case  of  it.  •  •  •  There 
should  be  a  new  note  made,  or  the  Interest 
marked  on  the  old  one.  If  mother  should 
die,  and  McCassick  get  hold  of  it  we  would 
have  to  pay  the  lnt«-eet  to  date."  The  au- 
ditM*  held  that  this  testimony  was  insufficient 
to  remove  the  bar  of  the  statiite,  and  his  find- 
ing was  sustained  by  the  learneu  Judge  of  the 
orphans'  court  We  tliink  that  the  judgment 
was  clearly  right  There  was  neither  a  prom- 
ise to  pay  the  ]EH*indpaI  of  the  note,  nor  an 
acknowledgment  of  it  as  an  existing  indebted- 
ness consistent  with  such  a  promise.  A  prom- 
ise to  give  a  new  note  is  not  of  itself  suffi- 
cient Hartranft's  Estate,  153  Pa.  St  530,  26 
Ati.  104.  What  was  said'  in  regard  to  the  in- 
terest was  in  restriction  of  the  decedent's 
liability.  There  was  doubtless  a  family 
understanding  that  the  money  given  by  the 
appellant  to  her  children  was  in  the  nature  of 
advancements  to  them,  and,  as  these  ad- 
vancements were  made  at  different  times, 
the  decedent  feared  that  In  the  end  he  would 
be  cliarged  with  intwest,  which  it  was  not 
the  intention  of  his  mother  or  himself  should 
be  paid.  For  this  reason  he  expressed  a  de- 
sire to  have  the  interest  credited  <m  the  note, 
or  a  new  note  made,  which  would  not  carry 
baek  interest  As  was  said  in  the  opinion  of 
the  learned  Judge  confirming  the  auditor's 
report:  "While  the  evidence  might  sustain 
an  admission  that  the  debt  still  existed,  it 
was  not  suffldent  to  show  an  express  or  im- 
plied promise  to  pay,  or  an  admission  con- 
sistent with  a  promise  to  pay."  TTie  decree 
Is  affirmed,  at  the  cost  of  the  appellant 


an  Pa.  St.  «) 
NATLOB  et  al.  v.  BETHLEHEM  IBON  CO. 
(No.  181.) 
(Supreme  Court  of  Pennsylvania.    April  9, 

1894.) 
Bale — Costkact—Constbuction— Dispatch 

HON'BT. 

A  contract  for  the  sale  of  foreign  Iron 
ore,  to  be  deHvered  in  Pennsylvania,  provided 
that  tiie  price  was  based  on  a  freight  rate  of 
11  shilUnKS  pec  ton,  "the  buyers  to  receive  or 
pay  any  differences;  such  differences  to  l>e  set- 
tled by  their  paying  or  receiving  actual  differ- 
ences between  11  shillings  and  the  rate  of 
freight  paid  on  delivery  to  them."  Btid,  that 
the  buyers  were  not  entitled  to  the  dispatch 
money  provided  for  in  the  charter  party,  and  re- 
ceived oy  the  Balers. 

Appeal  from  court  of  common  pleas,  Phlla- 
d^phia  county;  Arnold,  Judge. 
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Assumpsit  by  Naylor  &,  C!o.  against  tbe 
Betblehem  Iron  Companj'  on  a  contract  for 
the  sale  of  Iron  ore.  From  a  Judgment  for. 
plalntitts,  defendant  appeals.    Affirmed. 

Francis  I.  Gowen,  for  appellant.  John  G. 
Johnson  and  Samuel  Dickson,  for  api)ellee8. 

FEI/Ii,  J.  This  case  comes  directly  within 
the  ruling  In  Ennls  v.  Steel  Co.,  154  Pa.  St 
138,  26  Atl.  362.  The  plaintiff  In  each  case 
agreed  In  writing  to  sell  iron  ore,  to  be  ship- 
ped from  Mediterranean  ports  and  delivered 
free  on  board  cars  In  this  country;  and  in 
both  the  prices  were  based  on  freight  cliar- 
ges,  and  the  forms  of  charter  parties,  showing 
what  commissions  and  allowances  the  char^ 
terer  was  entitled  to  receive,  were  incorpo- 
rated in  the  contracts.  The  controversy  In 
that  case,  as  in  this,  related  to  the  right  as 
between  the  buyer  and  the  seller  to  tbe  dis- 
patch money,  and  was  to  be  determined  by 
the  written  agreement. between  the  parties. 
In  the  case  of  Ennls  v.  Steel  C!o.,  supra,  tbe 
contract  provided:  "It  is  understood  and 
agreed  that  the  steamers  to  load  under  this 
contract  are  to  be  furnished  by  buyers  on  the 
basis  of  nine  shillings  sterling  per  ton,  usual 
present  gross  form  of  London  steamer  Iron- 
ore  charter;  any  variation  to  be  for  buyer's 
account;  sellers,  Ennls  &  Co.,  to  attend  to 
the  chartering."  In  this  it  reads:  "The  above 
price  is  based  upon  a  rate  of  ocean  freight  of 

.  eleven  shillings  per  ton;  conditions  as  per 
Naylor,  Benzon  &  Co.'s  usual  form  of  charter 
party;  the  buyers  to  receive  or  pay  any  dif- 
ferences; such  differences  to  be  settled  by 
their  paying  or  receiving  actual  differences 
between  eleven  shillings  and  the  rate  of 
freight  paid  on  delivery  to  them."  In  one 
case  It  was  agreed  tliat  any  variation  in 
freight  was  to  be  for  the  buyer's  account,  and 
In  the  other  that  the  difference  in  rate  of 
freight  was  to  be  settled  by  the  buyer  re- 
ceiving or  paying  the  difference.  There  is  no 
substantial    difference    between    these    con- 

•  tracts.  In  construing  the  Ennls  contract  It 
was  decided  that  the  words  "any  variation" 
meant  any  variation  in  freight,  and  not  any 
variation  in  the  actual  cost  of  transportation; 
and  in  the  contract  in  this  case  the  words 
"such  differences"  refer  to  differences  in  the 
rate  of  ocean  freight,  as  freight,  and  not  to 
freight  charges,  as  diminished  by  dispatch 
money.  The  controlling  thought  of  the  con- 
tract In  this  regard  is  that  the  seller  is  to 
deliver  at  Philadelphia  or  Perth  Amboy,  and 
to  assume  all  expenses  and  all  risks  except 
the  risk  of  "freight,"  strictly  so  called.  If 
this  clause  bad  been  omitted  from  the  con- 
tract, the  buyer  would  have  paid  the  exact 
price  stipulated,  without  deduction  or  addi; 
tlon,  and  the  seller's  profit  would  have  been 
the  profit  on  that  price,  increased  by  dispatch 
money  or  lessened  by  demurrage.  "That  the 
actual  cost  of  transportation  would  vary  from 
the  rates  of  ocean  freight  was  almost  certain 
In  the  delivery  by  vessels  of  160,000  tons  of 


ore,  and  extending  over  a  period  of  two 
years.  There  was  danger  of  ruinous  charges 
for  demurrage,  and  the  earning  of  dlspatrh 
money  depended  upon  the  energy  and  tbrw- 
slght  of  the  seller.  There  was  Irat  a  ciuuiro 
of  doing  this,  and  there  could  be  no  reason- 
able expectation  tliat  it  would  ever  be  moro 
than  a  chance,  unless  the  party  whose  skin 
and  vigilance  could  improve  it  would  be  bene- 
fited thereby.  When,  therefore,  the  parties 
stipulated  for  a  price  based  on  a  rate  of 
ocean  freight  of  11  shillings  per  ton,  and  gave 
the  buyer  the  benefit  or  burden  of  the  differ- 
ence, they  meant  the  "freight  ratev"  strictly 
so  called,  and  not  the  net  cost  of  transporta- 
tion. The  freight  rate  would  be  diminisbed 
by  dispatch  money  or  Increased  by  demur- 
rage; but  these  were  imknown  quantities, 
upon  which  nothing  could  be  based.  Tbey 
were  risks  which  might  result  In  gain  or 
loss,  but  to  the  extent  to  which  they  were  not 
purely  chances  they  depended  upon  the  action 
of  the  seller.  It  is  conceded  that  the  plain- 
tiffs would  have  borne  the  burden  of  demur- 
rage charges,  and  they  are  entitled,  nnder 
the  contract,  to  the  benefit  of  the  dlspabA 
money.    The  judgmoit  Is  affirmed. 


(161  Pa.  St.  e) 

NATLOB  et  al.  v.  PENNSYLVANIA  STEEL 

CO.  ■  (No.  164.) 

(Supreme  Cionrt  of  Pennsylvania.    April  9, 

1894.) 

Appeal  from  court  of  common  pleas,  PhQa- 
deliriiia  county.    Arnold,  Judge. 

Assumpsit  by  Naylor  &  Go.  against  die  Penn- 
sylvania Steel  Company  on  «  coatract  Cor  tbe 
gale  of  iron  ore.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

A.  H.  Wintersteen  and  Wayne  Mac  Veagb, 
for  appellant.  John  Q.  Johnson  and  Samuel 
Dickson,  for  appellees. 

PELL,  J.  The  appeal  hi  Oils  case  presents 
only  the  questions  decided  in  Naylor  v.  Iron  Co. 
(No.  181,  July  term,  18©3y  28  Atl.  1011,  and,  for 
the  reasons  therein  stated,  the  indgmeot  ia  af- 
firmed. 


an  Pa.  St.  SI) 

MEDAET  V.  GATHERS. 

(Supreme  Court  of  Penuqrlvania.     April  9^ 

18»4.) 

CONTBIOTS— EXKOUTIOS— PABOL  BVIMIIOB — 

Lbisbs. 

LWhen  execution  of  the  instrument  on 
whidi  suit  is  tnoug^t  is  not  dmied  in  the  an- 
swer, nor  notice  given  that  proof  of  execntion 
will  be  required.  It  Is  no  error  to  admit  the  in- 
strument without  such  proof. 

2.  Exception  cannot  bo  taken  to  the  ooart's 
refusal  to  enter  a  compnlsory  nonanit. 

8.  Evidence  that  defendant  agreed  with  the 
tenant  to  guaranty  the  lease,  if  full  possession 
under  it  -were  given  at  once,  is  incomx>etent 
against  the  landlord  suing  on  the  guaranty. 

4.  The  fact  that  after  the  term  had  be^ua 
the  landlord  stayed  on  the  premises,  occupyins 
some  rooms  with  the  teaanl^B  consent  and  ap- 
pioval,  worked  no  change  in  the  lease  so  aa  to 
discharae  the  surety. 

6.  The  landlord  is  xtaier  no  implied  obliga- 
tion to  make  ordinary  repairs. 
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Appeal  from  court  ot  commoa  pleas,  Moatr 
gomery  county;   Aaron  S.  Swartz,  Judge. 

Action  by  Sarah  C.  Medary  against  Sarah 
Ann  Gathers  on  the  guaranty  of  a  lease. 
Verdict  and  judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Following  Is  the  opinion  of  the  court  be- 
low  (Swartz,  P.  J.),  overruling  motion  for 
new  trial: 

"The  plaintiff  rented  her  farm  to  one  George 
W.  Beans,  at  an  annual  rental  of  three  hun- 
dred dollars,  payable  half  yearly.  Th6  de- 
fendant was  the  security  for  tlie  faithful  per- 
formance of  the  contract  on  the  part  of  the 
tenant  Suit  was  brought  against  the  ten- 
ant, and  a  final  judgment  was  obtained 
against  him  for  all  the  rent  claimed  to  be  in 
arrears.  The  money  was  not  paid,  and  this 
suit  was  then  instituted  against  the  surety. 
Under  Giltinau  v.  Sti-ong,  64  Pa.  St  242,  we 
held  that  the  judgment  against  the  tenant 
could  not  be  given  in  evidence  against  the 
surety.  The  sprety  offered  to  show  that  cer- 
tain representations  were  made  at  the  time 
she  signed  the  surety  stipulation.  The  offer 
was  rejected,  because  the  landlady  had  no 
knowledge  or  notice  of  these  conversations 
between  the  tenant  and  surety.  She  offered 
to  show  that  she  refused  to  be  liable  for  any 
rent  unless  the  landlady  was  compelled  to 
remove  from  the  premises.  The  lease  con- 
tained no  stipulation  against  subletting,  and 
tile  landlord  was  not  aware  of  the  request 
made  by  the  surety  for  the  landlord's  re- 
moval. Stipulations  between  the  principal 
and  his  surety  in  the  absence  of  the  plain- 
tiff, and  of  which  he  had  no  knowledge  what- 
ever, cannot  be  given  in  evidence  to  discharge 
the  surety.  Johnston  v.  Patterson.  114  Pa. 
St  898,  6  Atl.  746.  The  defendant  further 
contends  that  there  was  such  a  change  in  the 
contract  between  the  landlord  and  tenant  as 
to  relieve  the  surety  from  all  liability.  For 
two  months  the  landlord  remained,  and  oc- 
cupied part  of  the  house.  We  instructed  the 
Jury  that  If  the  landlord  refused  to  give  up 
full  possession  the  surety  was  relieved  from 
ber  contract  but  If  she  was  willing  to  leave 
or  remove  at  all  times,  and  only  remained 
because  of  the  assent  of  tenant  or  because 
he  desired  her  to  remain  In  the  house,  then 
there  was  no  such  alteration  in  the  contract 
as  to  relieve  the  surety.  The  jury  must  have 
fotmd  under  the  evidence  that  the  plaintiff 
remained  In  the  bouse  because  the  defendant 
desired  her  to  do  so.  The  relations  between 
landlord  and  tenant  were  friendly  during  ail 
this  time,  and  during  ber  stay  she  was  en- 
gaged in  making  repairs  and  improvements 
that  were  beneflcial  to  the  tenant  The  ten- 
ant bad  the  right  to  sublet,  and  if  he  saw  flt 
to  hare  the  landlord  remain  we  do  not  see 
why  the  surety  should  complain,  at  least  we 
do  not  see  what  standing  she  has  to  object  to 
the  arrangement  We  told  the  jury  they 
could  charge  the  plaintiff  a  reasonable  sum 
toe  the  use  of  the  rooms  she  occupied.  This 
part  of  the  charge,  we  think,  was  as  favor- 


abl«  to  the  defendant  as  the  facts  warranted. 
The  Jury,  however,  foimd  that  the  relation- 
ship between  the  parties  was  of  such  a  char- 
acter tha^t  there  was  no  Intention  to  pay,  nor 
any  right  to  exact  payment  In  submitting 
the  question  of  damage  for  f ailiu-e  to  build 
new  fencing  we  used  the  word  "defendant" 
when  we  should  have  said  "tenant"  but  we 
do  not  see  how  the  Jury  could  have  been  mis- 
led by  this  slip.  Counsel  might  have  called 
our  attention  to  the  mistake  before  the  jury 
retired.  The  defendant  claimed  there  was  an 
eviction,  and  we  told  the  Jury,  if  they  found 
ttiece  was  an  eviction,  the  rent  would  stop 
from  that  time.  In  this  there  may  have  been 
error,  but  it  was  without  Injury,  for  the  Jury 
foimd  there  was  no  eviction.  Upon  a  care- 
ful consideration  of  th^  case  wa  are  convinced 
that  there  was  no  evidence  ujxw  this  point 
that  ought  to  have  been  submitted  to  the 
Jury.  The  testimony  is  dear  and  uncontra- 
dicted that  the  tenant  put  Craven  in  posses- 
sion befbre  the  end  of  the  year.  The  land- 
lord distinctly  told  the  tenant  that  if  Craven 
went  into  possession  it  must  be  done  under 
the  tenant's  direction  and  permission.  We 
think  there  Is  no  merit  In  the  defendant's 
case,  and  we  cannot  disturb  the  verdict" 

George   N.    Corson,    fw   appellant    Isaac 
Chism,  for  appellee. 

FELL,  J.  This  case  to  of  Interest  only  to 
the  parties  to  it  To  the  professional  mind 
it  Involves  no  question  that  was  not  supposed 
to  have  been  finally  set  at  rest  The  defend- 
ant was  sued  on  a  contract  of  suretyship, 
and  at  the  trial  took  advantage  of  every 
ground  of  defense  that  was  open  for  her  prin- 
cipal on  the  merits,  and  of  every  teclmical 
objection'  that  could  be  tnterposed  by  a 
surety.  In  this  she  was  given  the  fullest  op- 
portunity, and  she  succeeded  only  in  showing 
what  has  been  so  weH  established  by  experi- 
ence,—that  the  position  of  a  surety  is  not  a 
desirable  one  when  the  day  of  settlement 
comes.  To  sustain  the  first  assignment  of  er- 
ror we  should  be  required  to  bold  that  it  is 
Incompetent  for  a  court  to  make  a  rule  al- 
lowing a  written  Instrument  on  which  suit, 
is  brought  to  be  admitted  in  evidence  with- 
out proof  of  execution,  when  the  execution 
has  not  been  denied,  or  notice  given  that  such 
proof  would  be  required;  and  thus  ovetnile 
Reese  v.  Reese,  90  Pa.  St  89,  and  McGovem 
V.  Hoesback,  53  Pa.  St  17a  The  sustain- 
ing of  the  second  assignment  would  overturn 
the  decisions  In  Scranton  City  v.  Barnes,  147 
Pa.  St  461,  23  AtL  777,  and  Borough  o(f 
Easton  v.  Neff,  102  Pa.  St  474,  and  the  line 
of  cases  to  which  these  belong,  and  establish 
a  new  rule  that  an  exception  can  be  taken  to 
the  refusal  of  a  ooiu-t  to  euter  a  compulsory 
nonsuit  The  third  assignment  Is  to  the  re-- 
fusal  to  allow  the  defendant  to-  testify  to  u 
statement  made  by  her  when  the  lease  was 
signed.  This  testimony  was  intended  to  vary 
the  written  instrument    No  ground  was  laid 
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for  Its  Introduction,  -no  represaitatlon  had 
been  made  by  any  one  to  induce  her  to  sign, 
and  the  purpose  of  the  offer  was  to  introduce 
a  statement  made  by  the  defendant  to  one 
not  the  agent  of  the  plaintiff,  and  never  com- 
municated to  her.  There  would  be  little  left 
of  either  prindple  or  decision  upon  the  sub- 
jects Involved  If  this  specification  of  error 
were  sustained.  The  remaining  assignments 
are  equally  without  merit  There  was  no  im- 
plied obligation  on  the  owner  to  make  or- 
dinary repairs,  and  the  fact  that  she  occupied 
part  of  the  premises  for  a  portion  of  the 
year  with  the  consent  of  the  tenant,  no  change 
having  been  made  in  the  contract,  did  not  re- 
lease the  surety.  The  points  were  properly 
answered,  and  the  Jury  carefully  and  accu- 
rately instructed  in  a  charge  to  which  no  fair 
objection  can  be  made  by  the  defendant  The 
Judgment  is  afbmed. 


a«i  Pa.  St.  >2) 

OOMMONWEAI.TH  ex  rel.  RYAN,  District 
Attorney  v.  HAKSELER. 
(Sapreme  Court  of  PennsylTania.     April  9, 
1894.) 
School-District  Officbks  —  Buoibilit;  —  Qco 
Wakrakto  —  Jubibdiction  of  Court  of  Com- 
mon Plras. 
.       1.  Under  Act  Feb.  17,  1859,  providing  that 
/n  Schuylkill  county  no  person  shall  hold  more 
'than  one  school-district  office  at  one  time,-  no 
person  can  hold  at  the  same  time  the  office  of 
sdiod  treasurer  and   school   director  in  such 
county. 

2.  The  court  of  common  pleas  has  jurisdic- 
tion of  a  quo  warranto  proceeding  to  oust  a  p^ 
son  from  the  office  of  sdiool-district  treasurer. 

Appeal  from  court  of  common  pleas,  Schuyl- 
kill county;  Cyrus  L.  Pershing,  Judge. 

Quo  warranto  by  the  commonwealth  at  the 
relation  of  James  W.  Ryan,  district  attorney, 
to  oust  Francis  S.  Haeseler  from  the  office 
of  school-district  treasurer  of  the  borough  of 
Pottsvllle,  Schuylkill  county..  There  was 
Judgment  for  relator,  and  respondent  appeals. 
Modided. 

A.  W.  Schalck  and  Guy  B.  Farquhar,  for 
appellant  James  W.  Ryan,  Dlst  Atty.,  and 
R.  H.  Koch,  for  appellee. 

WIIiLIAMS,  J.  The  purpose  of  the  act  ot 
17th  of  February,  1859,  Is  clearly  expressed 
in  its  title,  which  Is,  "An  act  to  secure  a 
stricter  accountability  of  certain  public  of- 
ficers In  Schuylkill  county."  It  enumerates 
and  lays  additional  requirements  upon  the 
township,  county,  and  school-district  officers 
concerned  In  the  levy,  collection,  safe-keeping, 
and  disbursement  of  public  money.  A  pro- 
viso in  the  sixth  section  declares  that  "no  one 
person  shall  be  ^glble  to  hold  more  than 
one  township,  borough  or  school  district  office 
at  one  time,  except  the  offices  of  township 
treasurer  and  collector  as  herein  provided." 
The  proviso  is  limited  in  its  operation  to  the 
officers  reached  by  the  provisions  of  the  stat- 
ute, viz.  such  as  are  concerned  In  the  levy, 


collection,  safe-keeping,  and  disbursement  of 
the  county,  township,  and  school  moneys. 
The  provisions  of  the  school  law  are  therefore 
unaffected,  except  as  to  the  eligibility  of  a 
school  director  to  hold  at  the  same  time  the 
office  of  school  treasurer.  This  Is  distinctly 
forbidden  In  the  act  of  1859,  so  far  as  the 
county  of  Schuylkill  is  concerned.  The  pres- 
ident of  the  school  board  is  necessarily  a 
director,  and  his  selection  to  preside  at  the 
meeting  of  the  board  gives  him  no  additional 
control  of  the  school  funds.  The  same  thing 
Is  true  of  the  secretary.  He  records  the  ac- 
tion of  the  board,  but  his  office  does  not 
change  In  any  manner  his  relation  to  the 
school  funds,  whether  arising  from  taxation 
or  from  state  appropriations.  The  treasurer, 
on  the  other  hand.  Is,  by  virtue  of  his  office, 
the  custodian  of  all  moneys  belonging  to  the 
district  The  directors  authorize  the  drawing 
of  orders  upon  him  as  treasurer,  and  they  au- 
dit and  settle  his  accounts.  If  he  is  a  mem- 
ber of  the  board  of  directors,  he  has  a  volee 
In  the  settlement  of  his  -  account  He  Is  the 
accountant  and  a  part  of  the  body  to  which 
he  accoimta.  This  was  possible  under  the 
general  school  law,  but  it  is  prohibited  by  the 
act  of  1859. 

The  next  question  raised  is  that  of  Juiis- 
•  diction.  The  appellant  contends  that  the 
court  of  common  pleas  has  no  authority  over 
the  officers  of  a  school  district  upon  the  writ 
of  quo  warranto.  It  is  unnecessary  to  exam- 
ine and  expound  the  statutes  to  show  that 
the  Jurisdiction  exists,  for  the  question  has 
been  repeatedly  decided.  In  Field  v.  Com., 
32  Pa.  St  478,  the  title  of  the  county  superin- 
tendent of  common  schools  was  in  questlra. 
and  the  Jurisdiction  of  the  common  pleas  to 
determine  the  title  on  quo  warranto  was  dis- 
tinctly asserted.  In  Gllroy's  Api»eal,  100  Pa. 
St  5,  the  controversy  was  over  the  title  of 
persons  claiming  to  be  school  directors.  The 
proceeding  was  by  blU  in  equity.  The  com 
held  that  the  remedy  by  quo  warranto  was 
not  only  an  adequate,  but  the  exdusive,  one, 
and  that  equity  would  not  take  Jurisdiction 
In  such  a  case.  The  same  doctrine  was  again 
asserted  in  Ollroy  v.  Com.,  105  Pa.  St  4S1. 
The  question  cannot  now  be  considered  an 
open  one.  The  appellant  was  therefore  in 
the  proper  court  and  upon  proper  process; 
and  the  court  correctly  ruled  that  he  could  not 
lawfully  hold  at  the  same  time  the  ofKces  of 
school  director  and  treasurer  of  the  school 
district  If  the  act  of  1859  bad  made  htm  in- 
eligible to  appointment  while  holding  office 
as  a  director,  the  appointment  made  In  viola- 
tion of  the  law  would  have  conferred  no  au- 
thority, and  the  Judgment  of  ouster  would  re- 
sult necessarily  from  such  a  state  of  facta. 
But  the  prohibition  of  the  act  of  1859  is 
against  the  holding  of  both  offices  at  the  same 
time.  The  appointment  was  not  void,  but 
when  it  was  made  it  became  the  duty  of  t&e 
appointee  to  determine  which  place  he  would 
resign.  He  had  the  right  to  hold  either,  but 
not  both.    In  De  Turk's  Case,  129  Pa.  St  151, 
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18  Atl.  757,  tblB  principle  was  recognized.  De 
Turk  was  a  postmaster.    Wblle  holding  the 
office  he  was  elected  to  the  office  of  county 
commissioner.    The  two  offices  were  Incom- 
patible.   De  Turk  made  no  election,  but  con- 
tinued to  discharge  the  duties  of  both  offices, 
until  the  writ  of  quo  warranto  was  served 
upon  on  them.    He  then  elected  to  hold  the 
office  of  commissioner,  and  accordingly  re- 
signed the  post  office.     In  his  answ^   he 
set  up  these  facts,  and  we  held   that  he 
had  the  right  to  elect,  and,  having  made 
his  election  before  Judgment  of  ouster,  he 
could  rightfully   hold   the  <^ce  of  county 
commissions.    In  this  case  no  election  was 
made,  because,  under  the  advice  of  coun- 
sel, it  wits  believed  that  the  offices   were 
not  incompatible.     When  that  question  was 
determined  against  him,  we  think  the  appel- 
lant should  have  been  allowed  to  elect  which 
of  the  incompatible  offices  he  would  resign. 
If  he  declined  or  neglected  to  make  such  elec- 
tion, it  would  have  been  the  duty  of  the  court 
to  determine  which  he  should  be  compelled 
to  relinquish.     No  other  error  appears  upon 
this  record  except  that  in  the  form  of  the 
decree,  and  this  can  be  corrected  without  in- 
Jury  to  the  right  of  either  party  at  this  time. 
We  accordingly  enter  the  decree  that  should 
have  been  made  by  the  court  below.    This 
case  came  on  for  final  hearing  ui>on  petition 
and  answer,   and   was  argued  by  counsel, 
when,  upon  consideration  thereof,  it  is  or- 
dered, adjudged,  and  decreed:    First,  that  m 
the  county  of  Schuylkill  the  same  person  can- 
not hold  at  the  same  time  the  offices  of  school 
treasurer  and  school  director;   second,  that 
the  respondent,  who  has  heretofore  claimed 
the  right  to  hold  both  of  said  offices  at  the 
same  time,  is  required  to  elect  forthwith, 
upon  notice  of  this  decree,  which  of  said  of- 
fices he  will  hold,  and  file  his  election  with 
the  prothonotary;  third,  that  thereupon  Judg- 
ment of  ouster  shall  be  entered  herein  in  ac- 
cordance with  such  election;  fourth,  that  up- 
on the  nej^ect  or  refusal  of  the  respondent 
to  make  such  election.  Judgment  of  ouster  be 
entoed  in  accordance  with  the  petition  of 
the  relator,— the  costs  to  be  paid  by  the  re- 
spondent   The  record  is  remitted  that  the 
foregoing  decree  may  be  entered. 


(161  Pa.  St.  73) 

BIGHTER  r.  CITY  OF  PHILADELFHIA 

(Supreme  Court  of  PennsyiTania.     April  0, 

1894.) 

iiusicipai.  cobporaiionb— fu^uo  lufbotxubhts 
— Damages. 
Where  one  dedicates  land  for  a  street, 
with  the  same  effect  as  if  the  street  had  been 
opened  by  legal  proceediDgs,  he  cannot  after- 
wards maintain  an  action  for  damages  resulting 
from  the  grading;  the  opening  and  grading  hav- 
ing been  done  at  the  same  time,  and  in  con- 
formitr  with  a  pre-existing  plan. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 
Action  by  Richard  Righter  against  the  city 


of  Philadelphia  to  recover  for  injuries  to  his 
property  caused  by  the  grading  of  a  street 
From  a  Judgment  for  piaintifC,  defendant  ap- 
peals.   Reversed. 

Ohas.  F.  Warwick,  City  Sol.,  and'E.  Spen- 
cer Miller,  Asst  City  SoL,  for  appellant  L. 
H.  R.  Nyce,  for  appillee. 

FELL,  J.    In  1889  the  plaintiff  and  others 
Joined  In  a  deed  conveying  to  the  city  of 
Philadelphia  so  much  of  their  lands  as  were 
included  within  the  lines  of  Wood  street  in 
the  Twenty-First  ward.     Wood   street   ttad 
been  for  many  years  laid  out  on  the  official  . 
plan  of  the  city,  and  Its  grade  had  been  es- 
tablished, differing  from  the  natural  grade, 
but  it  had  not  been  opened,    llie  conveyance  ' 
was  "forever,  for  a  public  street  or  Iiighway, 
and  for  no  other  purpose,  but  to  the  same 
extent  and  with  the  same  effect  as  if  the 
said  street  had  been  opened  by  a  decree  of 
the  coTurt  of  quarter  sessions  upon  proceed- 
ings had  for  that  purpose  under  the  road 
laws  of  the  commonwealth."     The  consider- 
ation named  was  "the  advantage  to  them  ac- 
cruing, as  well  as  for  divers  considerations 
affecting  the  public  welfare,  which  they  seek 
to  advance."    In  1890  the  city  opened  and 
graded  the  street  thus  dedicated.    As  a  re- 
sult of  the  grading  the  plaintiff's  remaining 
land  was  left  some  feet  above  the  surface 
of  the  street  and  this  action  was  brought 
to  recover  damages  for  injuries  alleged  to 
have  been  caused  thereby.    The  case  is  here 
upon  an  exception  to  the  overruling  of  a  de- 
murrer to  the  statement,  and  involves  the 
single  question  whether  a  party  who  dedi- 
cates his  land  for  the  purpose  of  a  street 
with  the  same  effect  as  If  the  street  had 
been  opened  by  legal  proceedings,  can  after- 
wards maintain  an  action  for  damages  re- 
sulting from  the  grading;    the  opening  and 
grading  having  been  done  at  the  same  time, 
and  in  conformity  with  a  pre-existing  plan. 
The  plaintiff's  contention  is  that  prior  to 
the  conveyance,  in  1889,  he  had,  two  possible 
future  claims  against  the  city,  entirely  sep- 
arate and  distinct  in  their  nature,— one  for 
the  value  of  the  land  when  the  city  should 
appropriate  it  for  street  purposes,  and  the 
other  for  any  damages  which  he  might  suf- 
fer as  to  his  remaining  land  by  reasMi  of 
the  actual  establishment  of  the  grade,— and 
that  each  of  these  claims  might  be  separate- 
ly asserted  if  the  city  first  opened  the  street, 
and  afterwards  graded  to   the  established 
Une,  and  that  the  first  of  these  claims,  only, 
was  abandoned  by  the  dedication. 

It  is  true  that  claims  for  opening  and  for 
grading  a  street  may  be  enforced  at  different 
times  and  by  different  remedies,  when  the 
opening  and  the  grading  are  distinct  mu- 
nicipal acts,  and  are  so  far  separated  in  time 
that  the  damages  for  the  grading  cannot  be 
Included  in  those  for  the  appropriation  of 
the  land.  For  the  opening  the  statutory  rem- 
edy is  by  proceedings  in  the  quarter  sessions; 
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and  If  DO  grade  line  has  been  established, 
or,  It  established,  the  grading;  has  not  been 
done,  tte  recovery  would  necessarily  be  con- 
fined  to  the  Injiury  then  Inflicted,— the  taking 
of  the  land.  If  subsequently  the  physical 
grade  Is  changed  to  conform  to  a  line  es- 
tablished either  before  or  after  the  opening, 
or  to  a  changed  line,  the  remedy  is  by  action 
In  the  common  pleas.  In  re  L  St.,  143 'Pa. 
St  414,  22  AtL  6T3.  But  where  the  Jurisdic- 
tion of  the  quarter  sessions  has  once  attach- 
ed, as  In  the  case  of  opening  a  street.  It  wiU 
determine  the  whole  case,  including  damages 
for  change  of  grade.  In  re  L  St,  supra; 
Posey  ▼.  City  of  Allegheny,  98  Pa.  St  523. 
It  was  said  In  the  latter  case:  "The  property 
owner  not  only  may,  but  must  submit  his 
whole  claim  to  the  viewers  and  the  court: 
and  that  part  of  It  which  he  neglects  so  to 
snbmit  must  be  taken  to  have  been  waived, 
and  no  second  process  can  be  had  for  its 
recovery." 

In  1889  the  parties  to  this  proceeding  stood 
in  this  relation:  Wood  street  was  on  the  city 
plan,  and  its  grade,  as  well  as  Its  lines,  had 
been  officially  fixed.  The  plaintiff  thus  had 
notice  both  of  its  location  over  his  land,  and 
of  the  change  which  would  be  made  by  grad- 
ing. In  making  improvements  on  his  abut- 
ting land,  he  was  bound  to  take  notice  of  the 
location  and  plan  of  the  street  Groff  v. 
Philadelphia,  150  Pa.  St  594,  24  AU.  1048. 
To  promote  the  opening  of  the  street  before 
the  time  when  the  advance  of  improvemonts 
would  affect  it,  and  as  an  inducement,  he 
presented  his  land  to  the  city  for  street  pur- 
poses, "to  the  same  extent  and  with  the  samci 
effect  as  if  the  same  had  been  opened  by  a 
decree  of  the  quarts  sessions  upon  proceed- 
ings had  for  that  purpose  under  the  road 
laws  of  the  commonwealth."  Within  a  year 
the  street  was  (^ened,  and  at  the  same  time 
graded.  If  no  dedication  had  be«i  made, 
and  the  city  had  done  precisely  what  she  did, 
—opened  and  graded  the  street  at  the  same 
time,— the  plaintiff's  action  for  the  opening 
would  have  included  his  damages  for  the 
grading.  Had  the  opening  and  grading  been 
done  at  different  times,  his  action  for  the 
one  might  have  been  distinct  from  bis  action 
for  the  other.  It  is  upon  this  bare  chance 
that  it  Is  claimed  his  right  to  recover  rests, 
and  It  might  be  a  sufficient  answer,  in  this 
case,  to  say  that  the  sequence  of  events  de- 
cided the  chance  against  him.  The  question 
here,  however,  Is  one  of  intention,  to  be  gath- 
ered from  the  deed,  with  the  aid  of  the  clr- 
cnmstances  surrounding  the  parties.  It  is 
a  mistake  to  assume  that  the  plaintiff,  be- 
fore the  conveyance,  had  two  distinct  claims 
against  the  city,  one  of  which  he  reservod, 
while  he  surrendered  the  othejr  by  the  deod, 
and  in  this  assumption  Is  the  emxe  of  the 
rery  ingenious  and  able  argument  of  the  ap- 
pellee's counsel.  Before  the  conveyance  his 
possible  future  claim  against  the  city  was 
for  the  depreciation  in  the  value  Of  his  land 
''-tile  difference  between  the  value  of  his 


whole  land  before  the  taking  and  the  ralac 
of  what  would  remain  after  the  taking.  The 
market  price  of  the  land  taken,  the  condition 
in  which  the  rest  would  be  left  as  to  street 
lines,  the  result  of  the  elevation  or  depres- 
sion of  the  natnral  surface,  would  all  enter 
into  the  computation  of  loss  and  advantage, 
but  they  would  not  be  separate  claims.  Tills 
was  one  distinct  t^lm,  and  one  only.  If  tbe 
plaintiff  eliminated  from  his  claim  only  the 
value  of  the  land,  and  can  now  recover  for 
Injnrles  caused  by  the  grade,  he  may  with 
equal  propriety  demand  compMisatlon  tor 
damages  arising  from  the  manner  In  which 
his'  land  has  been  affected  by  .the  course  of 
the  street  lines.  The  surface  line  is  as  essen- 
tially a  part  of  a  street  as  its  lateral  lines. 
When  t&e  deed  of  dedication  was  made  and 
accepted,  both  parties  thereto  knew  where 
the  street  would  be  laid  out  and  how  It 
would  be  constructed.  There  were  elements  of 
advantage  and  disadvantage  to  bofh,  equally 
apparent  to  both;  and  proper  effect  Is  given 
to  the  language  used  by  holding  that  the  di'd- 
Icatlon  was  made  subject  to,  and  in  full  con- 
formity with,  the  ofilcial  street  plan,  both  as 
to  location  and  as  to  grade.  We  are  thcre- 
toee  of  opinion  that  the  demurrer  should  have 
be^  sustained.  The  Judgment  of  the  ooort 
Of  common  pleas  Is  reversed  and  set  aside, 
and  Judgment  is  now  entered  on  the  de- 
murrer for  the  defendant . 


(161  Pa.  St.  171) 
KOBNIGSBBRG  y.  tENMIG. 
(Supreme  Coort  of  Peamsylvaaia.    AprQ  16, 
1894.) 

OvABAKTr— CoKgiDisATiox— Altkbatio:!  ov 
Notes— Rbleasb. 

1.  A  guaranty  of  notes  in  conrideratJon  of 
the  release  by  the  payee  of  all  right  of  lien  to 
which  he  was  entitled  on  a  building  and  ma- 
cliinery  is  not  without  cdasideration  because 
such  release  was  executed  15  days  b^ore  the 
contract  of  guaranty  was  made. 

2.  Where  a  guaranty  of  two  notes,  of 
$1,600  each,--one  due  in  one  month  and  the 
other  in  two  months,— provides  that  no  exten- 
sion shall  release  the  guarantors,  the  fact  that 
one  note  for  $3,200,  due  in  two  months,  was 
taken  by  the  obligee,  Instead  of  such  two  notes, 
does  not  affect  the  liability  of  the  guarantors.  ' 

Appeal  from  court  of  common  pleas,  Phihi- 
delphla  county. 

ActlMi  by  Joseph  Koenlgsberg  against 
Charles  F.  Lennig  on  a  contract  of  guaranty. 
From  a  Judgment  fac  plaintiff  for  want  of 
sufficient  affidavit  of  defense,  def^idant  ap- 
peals.   Affirmed. 

The  statement  of  claim  av^red  that  the 
app^Iee  had  constructed  tor  the  PhUad^phia 
Packing  &  Provision  Company  a  certain  re- 
frigerating plant  for  which,  on  or  about  the 
10th  November,  1892,  said  company  was  in- 
debted to  him  in  the  sum  of  $21,000;  that  the 
buildings  and  lot  of  said  company  were  sub- 
ject to  a  lien  in  favm:  of  the  appellee  for 
payment  of  said  indebtedness;  that  the  ap- 
pellant was  at  that  time  Interested  lu  tho 
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compajiy'B  affairs,  as  a  stockholder,  aod  was 
desirous  that  the  appellee  should  release  his 
right  of  lien;  that  the  appellant,  with  others 
likewise  interested  In  the  company,  ent«-ed 
into  on  agreement  in  writing  (which  will  be 
summarized  later);  that  afterwards,  in  ac- 
cordance with  the  terms  of  said  agreement, 
and  at  the  request  of  the  appellant,  the  appel- 
lee released  bis  said  lien,  and  did  all  the 
things  agreed  by  him  to  be  performed;  that 
about  the  18th  day  of  May,  1883.  the  refriger- 
ating plant  haying  been  completed,  and  a  fat- 
isfaxitory  test  baring  been  made,  the  com- 
pany delivered  to  falm  its  promissory  notes; 
that,  at  the  request  of  the  company  and  of 
the  appellant,  he  extended  the  time  tx  the 
payment  of  the  first  and  second  of  said  notes 
by  taking  one  note  therefor  of  $8,200,  at  two 
mouths;  that  the  company  had  become  inscd- 
vent,  and  that  a  receiver  had  been  appointed; 
and  that  certain  of  the  notes  had  fallen  due 
and  were  unpaid.  The  agreement  referred 
to  in  the  statement  of  claim  recited  an  Indebt- 
edness of  said  company  to  the  appellee,  in 
consideration  of  the  erection  of  said  refriger- 
ating plant,  in  the  sum  of  121,000,  and  the 
duty  under  the  original  agreement  of  con- 
struction, on  the  part  of  the  company,  to  pay 
the  same  by  notes  to  be  given  after  the  satis- 
factory completion  of  a  SO^ays  trial,  as  fol- 
lows: 

The  flnt  ot  Raid  DOtes  Is  to  be  payable  one  month 
after  date  thereat  <or tl.tW 

The  aeaond.falllns  due  I  nonthe  after  date  tben- 
oMor _ «,» I,«M 

The  third,  lalUnB  due  8  months  atter  dateihereot 
for , IJOO 

The  toarlh.  taUIng  dae  4  m  oaths  att«r  date  there- 
of, for ,„. l.WO 

The  fifth,  talUns  dne  (  months  after  data  ther» 
of,  for „ I,t00 

The  elxt  h.  falling  dne  6  months  alter  date  tbere- 

of.  for 1,600 

The  seventh.  falUos  die  7  months  after  date 
thereof,  for _. „ 1,«W 

The  eighth,  falling  due  8  months  after  date  there- 
of, for. _ 1,6M 

The  ninth,  falling  dne  t  months  after  date  there- 
of, for 1.600 

The  tenth,  falling  doe  10  months  after  date  there- 
of, for i.„ „     l,6«t 

The  elemth,  flUUng  dne  II  months  attef  date 
thereof,  fbr. „ 1,80* 

Thetwelf  th.falllng  doe  12  months  atter  date  there- 
of, for. „ 8.400 

Total _ •31,000 

The  agreement  further  witnessed  that: 
"For  and  in  consideration  of  Joseph  Koenlgs- 
berg's  releasing  all  right  of  lien  upon  the 
building  and  the  machinery  so  to  be  erected 
under  the  said  contract  with  the  Philadelphia 
Packing  and  Provision  Company,  we,  the 
undersigned  directors  and  stockholdws  of  the 
sold  Philadelphia  Padding  and  Provision 
Company,  do,  each  of  us,  severally  guaranty 
a  ratable  part  of  the  payment  of  the  above- 
recited  notes  upon  the  dates  upon  which  the 
same  shall,  respectively,  become  due;  that  is 
to  say,  we  do  hereby  severally  covenant  to 
protect  and  keep  harmless  the  said  Joseph 
Koenigsberg  from  the  nonpayment  of  the 
said  notes  upon  the  times  and  dotes  above 
specified:  jH-ovided,  and  it  is  hereby  express- 
ly understood,  that  each  of  us  shall  only  be 
bound  for  the  payment  of  a  pro  rata  part  of 


such  of  the  said  notes  as  remain  unpaid  by 
the  said  Philadelphia  Packing  and  Provision 
Company.  And  it  is  further  understood  and 
agreed  that  no  extension  of  the  sold  notes 
shall  in  any  way  affect  or  release  the  liability 
under  this  guaranty."  The  original  agree- 
ment, recited  in  the  guaranty  agreement,'  pro- 
vided, as  has  been  shown,  that  the  first  note 
for  $1,600  was  to  be  payable  one  m<mth  after 
date,  and  the  second  for  $1,600,  two  months 
after  date.  One  note  for  $3,200,  fallhig  due 
two  mouths  after  date,  was  taken,  Instead  of 
two  notes,  each  for  $1,600,  one  falling  at  one 
month  and  the  other  at  two.  The  suit  was 
upon  this  $3,200  note,  and  upon  two  other 
notes,  each  for  $1,600,  one  at  three  and  the 
other  at  four  months.  The  affidavit  of  de- 
fense set  up  that  the  appellee  continued  as 
a  dlrectw  of  the  company  until  the  20th  Jan- 
uary, 1893,  owning  one-tenth  of  the  shares  of 
its  capital  stock;  that  the  plaintiff  was  con- 
tinuously a  director  up  to  the  time  of  the 
suit,  and  had  also  been  continhously  an  own- 
er of  a  large  quantity  of  the  company's  cap- 
ital stock;  that,  when  the  guaranty  agree- 
ment was  entered  into.  It  was  believed  by 
the  appellant  that  the  company  was  indebted 
to  the  appellee  in  $21,000,  for  which  the  lat- 
ter had  a  right  to  file  a  lien  against  the  com- 
pany's property.  The  affidavit  denied  any  re- 
quest or  knowledge  on  the  part  of  the  appel- 
lant of  the  fact  of  delivery  ot  cme  note  at 
two  months  in  place  of  two  notes,  one  at  one 
and  the  other  at  two  mmiths.  It  denied  any 
request  subsequent  to  the  agreement  by  the 
appellant  to  the  appellee  to  release  this  lien. 
It  claimed  that  the  appellant  was  never  noti- 
fied in  any  way,  after  signing  of  the  guaranty 
agreement,  that  the  latter  had  signed  it,  or  had 
accepted  it,  or  had  released  his  lien.  It  denied 
all  knowledge  of  any  such  acceptance,  or  sub- 
sequent release  of  lien.  It  denied  the  aver- 
ment In  the  affidavit  of  a  request  to  rele.-ise. 
In  a  supplement  to  the  sffldavit  It  was  set 
out  that,  after  bis  execution  of  his  guaranty 
agreement,  the  appellant  had  learned  that 
prior  thereto  there  had  been  a  release  of 
lien  executed  and  delivered  by  the  appel- 
lee, of  which  fact  he  was  ignorant  at  the 
time  of  such  execution.  It  wfis  claimed, 
further,  that  by  the  (»1ginal  agreement,  of 
whose  terms  he  was  Ignorant,  between  the 
appellee  and  the  company,  it  was  provided 
that  the  appellant  should  "preserve  the  prem- 
ises aforesaid  free  and  clear  of  and  from  all 
liens  and  Incumbrances  arising  out  of  claims 
for  work  done." 

John  G.  Johnson,  for 'appellant  B.  0.  ATich- 
ener  and  Preston  K.  Erdman,  tar  appellee. 

PBB  CURIAM.  In  his  sopplemental  affl- 
davit  of  defense  the  defendant  admits  and  as- 
serts that  the  plaintiff  had  already,  to  wit,  on 
the  25th  day  of  October,  1892,  executed  a  full 
release  of  liens  oa  the  property  In  question 
before  the  date  of  the  contract  of  guaranty, 
which  was  .November  10, 1802.   The  consider 
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ation  for  the  contract  of  guaranty  was  the 
releasing  by  the  plaintiff  of  all  right  of  lien 
upon  the  bnlldlng  and  machinery  of  the  pack- 
ing and  provision  company.  At  the  very  mo- 
ment, therefore,  when  the  defendant  signed 
the  guaranty,  he  had  received  the  considera- 
tion for  which  he  gave  the  guaranty.  We 
cannot  see  why  he  should  not  perform  his 
contract  Tha*e  was  no  occasion  for  any  no- 
tice of  acceptance.  The  drcnmstance  that 
one  note  for  $3,200,  at  two  mwiths,  was  giv- 
en In  the  place  of  two  notes  for  $1,600  each, 
at  one  month,  Is  of  no  Importance.  The  lia- 
bility was  precisely  the  same  In  amonnt,  and 
an  advantage  of  a  month  in  the  time  of  pay- 
ment of  one  of  the  notes  given  by  the  pack- 
ing and  provision  company  was  no  disadvan- 
tage to  the  defendant,  as  guarantor.  The 
contract  of  guaranty  distinctly  provided  that 
no  extension  of  the  notes  should  In  any  way 
affect  or  release  the  liability  of  the  guaran- 
tors. The  enlargement  cf  the  time  of  pay- 
ment of  one  of  the  $1,600  notes  for  one 
month  was  nothing  more  than  an  extension 
of  that  note.   Judgment  affirmed. 


an  Pa-  St.  175) 

MOORH  V.  GARDINER. 

(Supreme  Court   of  Pennsylvania.     AprQ   16, 

1894.) 

LAin>U>SD  AKD  TSNANT  —  AbATBMBNT  OF  RlKT— 
COKDITIOK  OF  FkEVISES. 

It  is  no  defense  to  an  action  for  rent 
tor  an  unexpired  term,  against  a  tenant  who 
has  vacated  without  giving  the  teqnired  notice, 
that  the  house  was  not  sufficiently  heated  In 
winter,  where  at  the  time  he  left  it  it  was  in  a 
habitable  condition,  and  where,  notwithstand- 
ing the  defective  heater,  he  became  tenant  for 
another  term  after  the  exphraticMi  of  the  first. 

Appeal  firom  cotnt  of  common  pleas,  Phila- 
delphia county;  Reed,  Judge. 

Action  by  Joseph  C.  Moore  against  Williajn 
H.  Gardiner  to  recover  rent  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Joseph  S.  Goodbread,  for  appellant  B.  O. 
Mlchener,  for  appellee. 

PER  CURIAM.  When  the  defendant  re- 
mained over  in  possession  of  the  leased  prem- 
ises after  the  end  of  the  first  year,  he  there- 
by became  a  tenant  for  another  year,  tmder 
the  express  terms  of  the  lease.  He  remained 
in  possession  for  several  months  of  the  sec- 
ond year,  and  then  abruptly  left  without  giv- 
ing any  notice  of  his  intention  to  do  so,  as 
was  required  by  the  lease.  He  could  not  re- 
lieve himself  of  his  liability  for  rent  during 
the  remainder  of  the  second  year  in  that 
manner.  Nor  will  It  be  of  any  avail  to  al- 
lege certain  verbal  communications  between 
the  parties  prior  to  and  at  the  time  of  the 
execution  of  the  lease.  They  were  not  in- 
corporated into  the  lease,  and  there  are  no 
facts  in  evidence  which  would  Justify  the 
alteration  of  the  lease  so  as  to  Include  them. 
Moreover,  the  defendant  lived  in  the  house 


through  the  first  winter,  and  until  the  end  of 
the  year,  on  February  10,  1891,  and  paid  all 
of  the  rent  for  that  year.  He  continued  to 
live  in  the  house  throughout  the  second  -win- 
ter,  and  nntll  May  10,  1892,  and  paid  all  ttae 
rent  for  that  time.  His  whole  complaint  is 
that  the  house  was  not  properly  heated;  but 
he  admitted  that  at  the  time  he  left  it  tras 
not  too  cold,  and  thne  was  nothing  to  pre- 
vent Ills  living  there,  so  far  as  the  beater 
was  concerned,  after  that  date.  The  house 
was  certainly  not  untenantable  when  he  left 
it,  and,  if  it  bad  been  before,  he  condoned  It 
all  by  paying  the  rent  The  case  of  Wolfe  r. 
Arrott  109  Pa.  St  473,  1  Atl.  333,  is  so  en- 
tirely different  from  this  in  its  facts  that  It 
has  no  application.  The  case  of  Hollis  t. 
Brown,  159  Pa.  St  639,  28  AtL  360,  is  much 
stronger  in  its  facts  than  this  in  ftivor  of  the 
tenant,  and  yet  he  was  held  liable.  Judg- 
ment afilrmed. 


(UlFlU  St.  SMI 

In  re  FISHING  GREEK  LUMBER  CO. 

Appeal  of  KEEL.ER  et  al. 
(Snpreme  Court  of  Pennsylvania.    Aiwfl  16, 
1884.) 
BxBOCTio:; — Distribdtiok  or  Pbocbsds. 
Where  a  fnnd  arising  from  a  sberifTa 
sale  of  property  is  referred  to  an  anditor,  thoogb 
his  report  after  ccmfirmation  nisi  is  loal^   tbe 
court  may  inquire  into  the  natnre  of  the  distri- 
bution proposed  thereby,  and  determine  excep- 
tions thereto,  without  recommitting  the  caae  to 
the  auditor. 

Appeal  trom  court  of  common  pleas,  Co- 
lumbia cotmty. 

In  the  matter  of  the  distribution  of  tlie 
proceeds  of  a  sheriff's  sale  of  liie  real  estate 
of  the  Fishing  Creek  Lumbar  Company.  At 
a  hearing  before  an  auditor,  the  E.  Keder 
Company  presented  a  claim  on  a  mecbanlcs' 
lien,  and  asked  that  the  sum  of  $800  be 
impounded,  to  await  the  result  of  the  trial 
on  the  sd.  fa.  on  the  mechanics'  Uen.  The 
auditor  made  report  refusing  to  impound 
the  money  as  requested,  and  the  E.  Keeler 
Company  filed  exceptions  to  the  report 
Thereafter,  the  report  and  exceptions  dis- 
appeared, and  the  court,  from  admissioDs. 
and  the  testimony  of  the  anditor,  supplied 
the  missing  record,  and  confirmed  the  report 
absolutely.  From  the  judgment  of  confirma- 
tion, E.  Keeler  &  Company  appeal.    Affirmed. 

Candor  &  Munson  and  C.  W.  Miller,  for  ap- 
pellants. Grant  Herring,  Henry  C.  McCor- 
mlck,  and  Setb  T.  McCormick,  for  appellee. 

PER  CURIAM.  The  court  below  had 
power  to  make  distribution  without  the  aid 
of  an  anditor.  The  fund  was  referred,  how- 
ever, to  an  auditor,  who  heard  the  parties 
and  made  a  report  After  confirmation  nisi 
the  report  seems  to  have  been  mislaid  or  lost 
This,  however,  did  not  prevent  the  bearing 
of  the  exceptions  to  the  report,  and  a  final 
decree  in  accordance  with  the  distribution 
made  by  the  auditor.    CQie  court  had  the 
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power  to  Inquire  Into  the  nature  of  tbe  re- 
port, and  to  determine  the  validity  of  the 
exceptions  taken  to  the  distribution  pro- 
posed. It  was  not  necessary  to  recommit 
the  case.    The  Judgment  is  affirmed. 


<161  Pa.  St  in) 

DOWNEY  V.  PITTSBURGH,  A.  &  M.  THAO- 

TION  CO. 

(Supreme  Court  of  Pennsylrania.    April  16, 

1894.) 
Street  Cars — Crossino  Teams— Nbgliqenoe. 

1.  Defendant,  contending  that  plaintiff  did 
not  stop  at  the  right  place  to  look  and  listen, 
has  the  harden  of  showing  that  there  was  a 
better  ^ace. 

2.  When  the  negligence  charged  is  the  un- 
nsnal  speed  of  an  eJeotric  car,  the  court  cannot 
say  that  plaintiff,  dri-ring  a  pair  of  spirited 
horses  to  a  long,  heavy,  market  wagon,  haying 
stopped  to  look  and  listen,  and  only  seen  the 
car  coming  on  the  further  track  when  his  horses 
were  on  the  near  one,  was  negligent  in  whip- 
ping them  up  to  cross  ahead  of  it. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   S.  A  McClung,  Judge. 

Action  by  John  Downey  against  the  Pitts- 
burgh, Allegheny  &  Manchester  Traction 
Company  for  damages  for  Injuries  to  himself 
and  property.  Judgment  for  plaintiff.  De- 
fendant appeals.     Affirmed. 

A  M.  Neepei',  for  appellant  Marshall  & 
Sproul,  for  appellee. 

McCOLLUM,  J.  The  sole  contention  of  the 
appellant  company  Is  that  the  Injuries  to  the 
person  and  property  of  the  plaintiff  were  oc- 
casioned by  his  own  negligence.  It  rested 
its  motion  few  a  compulsory  nonsuit  distinct- 
ly upon  this  proposition,  and  its  argument  In 
this  court  was  devoted  exclusively  to  the 
maintenance  of  It  It  certainly  cannot  suc- 
cessfully contend  that  under  the  evidence  In 
the  case  tbe  court  should  have  Instructed  the 
Jnry  to  render  a  verdict  in  Its  favor  on  tbe 
ground  that  there  was  no  negligence  on  Its 
part  because.  If  tbe  plaintiff's  witnesses  were 
believed,  the  collision  was  chargeable  to  the 
extraordinary  speed  of  its  car,  and  the  failure 
to  give  the  usual  signals  in  approaching  the 
crossing.  We  are  therefore  warranted  in 
concluding  that  its  third  point  was  based  on 
tbe  same  groimd  as  its  motion  for  a  nonsuit 
It  may  be  conceded  that  If  it  plainly  appeared 
In  the  plaintiff's  evidence  that  he  was  guilty 
of  negligence  in  crossing  the  tracks  when  and 
In  the  manner  he  did,  and  such  negligence 
was  responsible  In  any  degree  for  the  in- 
juries for  which  he  claims  compensation 
from  the  appellant  company,  this  point 
sbotdd  have  been  affirmed.  Bnt  unless  it 
so  appeared,  the  presence  of  evidence  on  the 
part  of  the  company  showing  that  his  negli- 
gence concurred  with  Its  own  In  producing 
the  injuries  would  not  have  Justified  its  af- 
firmance. In  other  words,  when  the  negli- 
gent defendant  sought  to  escape  liability  by 


showing  concurring  negligence  on  the  part  of 
tbe  plaintiff,  It  raised  a  question  which  Ic. 
Tolved  the  credibility  of  witnesses,  and  was 
necessarily  for  the  consideration  and  decision 
of  the  Jury.  The  plaintiff  testified  that  be- 
fore crossing  the  tracks  he  stopped,  looked, 
and  listened,  and  ttiat  he  could  not  see  a  car 
on  either  of  them,  nor  hear  anything  to  indi- 
cate the  approach  of  one  from  either  direc- 
tion; that  he  then  started  to  drive  across  the 
tracks,  and  while  he  was  in  the  act  of  cross- 
ing them  he  saw  a  car  coming  on  the  down 
track.  Referring-  to  his  position  when  he 
first  saw  the  car,  he  said:  "I  couldn't  go 
iHick.  I  bad  to  go  forward.  My  horses 
were  under  headway  at  a  good  rate  of  speed, 
and  I  would  have  had  to  stop  them,  and  back 
and  turn  around.  I  would  have  lost  more 
time,  and  it  certainly  would  have  killed  the 
horses,  or  killed  me  and  the  horses  both,  be- 
cause it  would  have  hit  the  horses,  or  hit  In 
about  the  doubletree.  I  didn't  think  they 
were  going  really  so  fast  as  they  were." 
John  Mangan  and  James  Hamilton  were  rid- 
ing with  him,  and  his  testimony  descriptive 
of  what  he  did  before  he  attempted  to  cross 
the  tracks  and  of  his  position  when  he  first 
saw  the  car  was  fully  corroborated  by  them. 
In  view  of  his  position  when  he  discovered 
the  car,  and  of  the  fact  that  he  was  driving 
a  team  of  spirited  horses,  bitched  to  a  long 
and  heavy  market  wagon.  It  Is  by  no  means 
certain  that  he  could  have  adopted  a  better 
method  than  he  did  of  extricating  himself 
from  the  peril  In  which  he  appears  to  have 
t)een  placed  without  fault  of  his  own.  At  all. 
events,  It  was  not  for  the  court  to  say  that 
the  effort  he  made  to  avoid  the  danger  to 
which  he  was  exposed  constituted  contrib- 
utory negligence.  But  the  appellant  com- 
pany contends  that  the  plaintiff  did  not  stop 
In  the  right  place  to  look  and  listen  before 
he  attempted  to  cross  the  tracks.  It  Is  proper 
to  say,  in  connection  with  this  particular  con- 
tention,—and  we  think  it  is  a  sufficient  an- 
swer to  It— that  there  was  no  evidence  tend- 
ing to  show  there  was  any  place  where  he 
could  have  obtained  a  better  view  of  the 
tracks  without  driving  upon  them.  Carson 
V.  Railway  Co.,  147  Pa.  St  219,  23  Atl.  369, 
and  Ehrisman  v.  Railway  Co.,  150  Pa,  St 
180,  24  AU.  596,  are  plainly  distinguishable 
in  their  facts  from  this  case.  Carson  did 
not  look  to  see  whether  a  car  was  approaching 
before  he  drove  on  the  tracks,  and  Ehrisman 
was  driving  along  the  street  on  which  the 
railway  was  located,  and  In  the  same  direc- 
tion the  car  was  running.  He  looked  and 
listened  at  a  point  about  60  feet  from  the 
place  where  he  turned  to  cross  the  tracks  ob- 
liquely, and  while  he  was  crossing  them  la 
that  manner  the  collision  occurred.  We 
think  this  case  was  fairly  and  correctiy  tried 
in  the  court  below,  and  we  therefore  overrule 
the  speciflcaUons  of  errw,  and  sustain  the 
Judgment  entered  thore.    Judgment  affirmed. 
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(I«l  Pa.  St.  ISI) 

In  re  COUIiSTON'S  ESTATE. 

Appeal  of  JABMAN. 

(Supreme  Court  of  Pennsylrania.    April  16, 

1894.) 

BZBODTOBS  AND  ADUINISTKATOBS  —  CL4IM— FIND- 
ING or  Orphans'  Court— Review.  ' 
Where  both  the  auditing  judge  and  the 
orphans'  court  reject  a  claim  against  an  estate 
because  the  proof  fails  to  make  a  prima  facie 
case,  the  finding  is  as  conclusive  as  that  ot  a 
Jniy. 

Appeal  from  orphans'  court,  Philadelphia 
oonnty;  William  B.  Hanna,  Judge. 

Audit  and  adjudication  of  the  account  of 
Qeorge  W.  Conlston  and  John  W.  Oonlston, 
executors  of  the  estate  of  Jesse  O.  Coulston, 
deoeased.  From  a  judgment  dismissing  ex- 
ceptions to  the  disallowance  of  a  claim  by 
Annie  B.  Jarman  tot  serrlces  rendered  de> 
ceased  as  bis  housekeeper,  claimant  appeals. 
Affirmed. 

Walton  &  Andre,  for  appellant  D.  Stuart 
Robinson  and  W.  Alex.  Robinson,  for  appel- 
lees. 

PER  CURIAM.  It  Is  so  entirely  Incredi- 
ble that  a  domestic  servant,  baring  no  other 
means  of  support  but  her  wages,  would  or 
could  remain  in  such  serrice  for  three  and  a 
half  years  and  receive  only  $100  on  accotmt 
of  her  service,  that  both  tlie  auditing  Judge 
and  the  court  In  bank  rejected  the  claim  of 
the  appellant  as  being  insufficiently  proved. 
Hie  auditing  Judge  heard  the  witnesses,  and 
•had  the  opportunity  of  observing  the  man- 
nor  and  cbaracter  of  their  testimony.  He  re- 
jected the  dalm  because  the  proof  In  its  sup- 
port failed  to  make  out  a  prima  facie  case. 
In  this  conclusion  he  was  confirmed  by  the 
decree  of  the  orphans'  court,  and  we  regard 
this  finding  as  we  would  th&  verdict  of  a 
Jury,  or  the  reix^  of  a  master  or  auditor  up- 
on questlona  of  fact,— not  to  be  disturbed  ex- 
cept upon  very  dear  proof  of  mistake.  We 
find  no  such  proof  In  the  case;  on  the  con- 
trary, we  agree  that  the  proof  Is  tar  short 
of  the  klsul  that  is  required  to  sustain  such 
a  claim.  Pti^'ee  affirmed,  and  appeal  dis- 
missed at  the  cubt  of  the  appellant 


(Ml  Pa.  Bt  145) 

SUIililVAN  T.  STRAUS. 

(Supreme  Court  of  Pennsylvania.    April  16, 

1804.) 

Wiixa  — Rbbiddabt  Clacsb  —  PaBcaniMa  Disiir- 

HSBITANCE. 

Testator,  as  "the  most  unpleasant  part 
of  my  work,"  willed  "the  disinheriting  of  my 

Soungest  son,  J.," — that  be  was  "to  have  no 
itereat  in  any  part  of  my  estate  whatever," 
and  "no  claim  whatever  on  anything  which  I 
leave."  In  the  next  sentence  he  stipulated  that 
"all  of  my  estate  belongs  to  my  children  and 
grandchildren."  Held,  that  J.  was  ezduded 
Arom  the  class  mentioned. 

Appeal  £rom  court  of  common  pleas,  Pblla- 
ddpUa  ooonty. 


Amicable  action  as  of  assumpsit  by  Jamps 
J.  Sullivan,  in  his  own  right  and  as  executor 
of  the  will  of  John  Sulllyan,  deceaseil, 
against  Joseph  E.  Straus.  Judgment  for 
plaintiff;  Defendant  brings  certiorari.  Af- 
firmed. 

A  S.  Arnold  and  Mayer  Sulzberger,  for 
appellant    J.  B.  Townsend,  for  app^ee. 

GREEN,  3.  The  testator  did  not  content 
himself  with  a  mere  omission  of  bis  son  John 
as  a  legatee  under  his  will,  but  he  particularly 
and  especially  excluded  him  by  express  words 
from  any  participation  In  his  estate.  His  words 
are:  "I  now  come  to  the  most  unpleasant 
part  of  my  work;  that  is,  the  diainberidng 
of  my  youngest  son,  John  Rnssell  SnlUvan. 
In  consequence  of  his  disobeying  my  wishes. 
I  wish  him  to  have  no  interest  in  profit  or 
principal  of  any  part  of  my  estate  ■whatever 
If  he  should  be  employed  by  my  sons.  My 
son  James,  who  has  charge  of  all  mjr  estate. 
wUl  do  right  by  him.  He  shall  iiaye  no 
claim  whatever  on  anything  which  I  leave" 
Of  course,  if  this  clause  of  the  will  bad  fol- 
lowed the  residuary  clause,  there  would  not 
have  been  the  slightest  questioa  that  Jobn 
would  have  taken  nothing  under  tlie  wIlL  It  i« 
only  because  the  residuary  clause  follows 
the  clause  of  disinheritance  that  th«e  is 
any  occasion  for  any  question  as  to  the  hi- 
tent  of  the  testator.  But  It  is  the  intent  of 
the  testator  which  must  prevail,  and.  If  that 
be  clearly  apparent,  the  orda-  of  the  testa- 
mentary clauses  Is  of  little  moment  What, 
then,  was  the  testator's  Intent  as  to  his  son 
John?  The  language  of  the  will  abore  quot- 
ed excludes  John  from  any,  even  tbe  slight- 
est participation  In  the  testator's  estate.  It 
was  so  Intended.  The  testator  says  It  was 
so  Intended.  He  calls  it  "the  most  unpleas- 
ant part  of  my  work."  What  was  it  that 
was  so  very  unpleasant?  He  expUUns  it  him- 
self in  immediate  sequence,  thus:  "That  is. 
the  disinheriting  of  my  youngest  son,  John 
Russell  Sullivan,  In  consequence  of  his  dis- 
obeying my  wishes.  •  •  •  He  shall  have 
no  claim  whatever  on  anything  w-hich  I 
leave."  After  this  language  It  Is  altogether 
impossible  to  hold  that  the  testator  intended, 
or  was  even  willing,  that  John  shotdd  take 
any  part  of  his  estate.  Of  course.  If  after 
that  be  bad  c.irressly  given  a  legacy  to  this 
son  by  name,  he  would  take  the  gift  be- 
eanse  it  was  expressed  subsequently  to  the 
exclusion.  But  it  cannot  be  done  by  a 
mere  implication,  even  when  the  subsequent 
gift  is  to  a  class  which  would  Inchide  Joha 
We  therefore  bold  that  when  the  testator 
said  in  the  yery  next  sentence  of  the  wiO. 
"It  must  be  perfectly  well  understood  that 
all  of  my  estate  belongs  to  my  children  and 
grandchildren,"  be  did  not  mean  to  indade 
John  or  bis  children  -within  the  designated 
dasa.  Any  other  construction  of  this  residn- 
ary  dause  would  simply  nullify  the  immedt- 
atdy  preceding  clause  of  the  will,  which  ex- 
pressly excluded  blm.     We  do  not  aee  any 
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occasion  for  any  refinement  of  reasoning  up- 
on tlie  subject  The  testator  has  said  In  iin- 
mlstakable  language  that  John  to  to  have 
no  part  of  his  estate,  and  these  words  can 
only  be  enforced  by  holding  that  In  the  suc- 
ceeding clause  he  meant  bis  chlldreD  other 
than  John.    Judgment  affirmed. 


oa  Pa.  St.  U7) 

OAKIiAJfD  CEM^ETERT  Ca  t.  BAN- 

CBOPT. 

(Supreme  Coort  of  Pennsylvaaia.     April  18, 

18D4.) 

yiz«UBB»— Obsamchvaii  MDmnnm  of  Cimstcbx 

COMFANT. 

A  cemetery  compaor  erected  on  its 
grounds,  for  the  purpose  of  ornamentation,  ft 
moBtuneBt  oonaisting  of  a  stonA  foundation  ez- 
tendinc  below  the  froat  line,  a  marble  base, 
■urmoonted  by  a  marble  ahaf  ^  and  a  atatue  sur> 
mounting  such  abaft  The  whole  structure  was 
eem«ntea  together,  and  constituted  a  solid 
maia.  Hdd,  that  such  statue  aad  other  parts 
ef  such  monoment,  including  the  curbing,  were 
a  part  of  the  realty,  and  passed  by  a  codT^ancs 
or  the  land. 

Appeal  from  court  of  common  pleas,  PbDa* 
delphia  county. 

Feigned  issue  under  BherifTs  Interpleader 
act,  in  which  the  Oakland  Cemetery  Conh 
pany  la  plaintiff  and  Henry  B.  Bancroft  Is 
defendant,  to  determine  the  ownerahip  of 
certain  copings,  base,  and  marble  atatne 
levied  on  aa  the  pmptrty  of  the  Mt  Anbum 
Gemetery  Company,  under  executton  issued 
on  a  judgment  against  it  In  favor  of  de- 
fendant, Bancroft  and  claimed  by  plaintiff 
onda  a  sberlff's  deed  executed  pursuant  to 
a  foreclosure  sale  of  the  land  on  which  sucb 
monument  was  erected,  and  constituting  the 
grounds  of  such  Mt  Auburn  Cemetery  Com- 
pany. From  a  Judgment  entered  on  a  ver- 
dict directed  by  the  court  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Jay  R.  Grier  and  James  R.  Orler,  for  ap- 
pellant. Robert  T.  Corson  and  J.  Howard 
CSendeU,  for  appellee. 

PBR  CURIAM.  We  thii^  It  too  plain  for 
argument  that  the  articles  levied  upon  In  ex- 
ecution in  this  case  aa  personal  property  are 
fixed  in  the  realty,  and  are  a  part  thereof, 
and  can  in  no  sense  be  regarded  as  personal 
ppop»tv.  While  the  Mt  Auburn  Company 
was  the  owner  of  the  cemetery,  a  burial  lot 
was  indoflcd  by  a  stone  curbing,  and  a 
monoment  was  erected  on  the  ground,  con- 
sisting of  a  stone  foundation  extending 
down  below  the  frost  line,  and  npon  this 
foundation  a  marble  base  was  plaoed,  s«r- 
monntsd  Ity  a  marble  shaft,  and  upon  the 
shaft  the  statue  in  question  was  erected. 
Tbe  whole  of  the  structtire  was  cemoited  to- 
gether, and  constitutBd  a  solid  mass.  The 
entire  work,  Indndlng  tt>e  curbing,  wss 
tndlt  by  tixe  cemetery  company  for  the  «r- 
namentation  of  the  grounds,  and  manlfwt- 
ly  was  intended  to  be  a  permanent  part  of 
the  oemetery  property.    In  no  sense  can  It 


be  regarded  as  a  trade  fixture.  As  tbto  sub- 
ject was  the  controlling  feature  of  the  con- 
test, Its  determination  ends  the  case.  Judg- 
ment affirmed. 

(161  Pa.  8t  my 

DDNSBATH  et  uz..  v.  FITTSBXTROH,  A.  ft 
M.  TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.     April  16, 

1894.) 

Btriet  Railroads— NzoLioEiTCB—QuBS'noH  roB 

JORT— iNSTRUOrroXS. 

1.  In  an  action  for  the  death  of  plaintiff's 
child,  caused  by  being  struck  by  defendant's 
street  car  at  a  atreet  crossing,  several  witnesses 
for  plaintiff  testified  that  the  car  was  running 
very  fast;  that  no  bell  was  mng,  or  brake  ap- 
plied to  stop  the  ear,  till  after  the  accident  A 
witness  for  defendant  testifies  that  it  "seemed 
to  be  going  pretty  rapidly,— eight  or  ten  miles  an 
hour,  —and  that  It  ran  on  about  35  feet  after 
striking  the  child.  HOd,  that  the  question  of 
defendant's  negiigoice  was  properly  submitted 
to  the  jury. 

2.  Instructions  assuming  as  proved  matters 
in  dispute  are  erroneous. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Robert  Dunseatb  and  wife 
against  tbe  Pittsburgh,  Allegheny  ft  Man- 
chester Traction  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  ap];>eals.  Af- 
firmed. 

A.  M.  Neep«,  Cor  appellant  Wise  ft  Miner,, 
for  appellee. 

McCOLLUM,  J.  Thto  to  an  aetfon  by  par- 
tats  to  recover  the  money  value  of  their 
diild's  Ufe,  which  they  allege  was  talcen  <» 
tte  22d  of  February,  1802,  through  the  neg- 
ligence of  tbe  appellant  company  in  running 
its  car  at  an  unusual  and  dangerous  rate  of 
speed,  and  without  giving  proper  signato,  at 
or  near  the  intersection  of  Franklin  and 
Bidwell  streets,  in  Allegheny  City.  The  trial 
la  tbe  court  below  resulted  in  a  verdict  in 
favor  of  the  plaintiffs  for  $a98.  If  there 
was  evidence  sufficient  to  justify  a  finding 
that  the  boy's  death  was  caused  l>y  the  neg- 
ligence of  the  appellant  company,  and  the 
laarned  court  below  did  not  err  in  refusing 
to  hold  that  ithe  negligence  of  tbe  parents  coa- 
trllmted  thereto,  the  company  caxmot  reascm- 
aldy  complain  of  the  verdict,  because  the 
amount  of  it  does  not  indicate  that  the  jury 
were  affected  by  sympathy  or  prejudice  in 
rendering  it  la  a  dear  and  condse  charge, 
tbe  learned  judge  carefully  limited  the  jury  to 
such  matters  as  wwe  proper  for  their  oon- 
slderatlon  in  aac«talnlng  the  damages;  and 
the  verdict.  In  this  particular,  fairly  conform^ 
ad  to  the  instructioos.  We  turn,  then,  to  tbe 
evldMioe,  to  see  U  It  was  soffident  to  sup- 
port tbe  plaintiffs'  ccmtenticMi  that  the  death 
of  their  child  was  due,  wholly  or  partially, 
to  the  company's  negligence:  and,  if  we 
eondude  that  it  was,  to  inquire  whether 
there  was  anything  In  it  wtdch  would  have 
jnstlfled  the  learned  judge  in  holding  ibmt 
their  own  negligence  In  caring  for  the  child 
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was  responsible,  In  80tne  degree,  for  the  sad 
occui-rence.  It  appears  from  the  evidence 
produced  by  the  plaintiffs  that  at  the  time 
of  the  accident  the  car  was  running  at  a 
high  rate  of  speed,  and  that  the  brake  was 
not  applied  to  check  Ita  progress,  nor  the 
bell  rung  to  give  notice  of  Its  approach,  un- 
til the  boy  was  struck  by  It.  Mrs.  Hartman 
testified  that  she  was  standing  about  25  feet 
from  the  place  'where  he  was  struck,  and 
that,  when  she  first  saw  the  car.  It  was  a 
square  and  a  haU  away  from  her,  and  "com- 
ing very  fast;"  that  the  brake  was  applied 
and  the  bdl  rung  after,  but  not  before,  he 
was  struck.  In  her  statement  respecting 
the  speed  of  the  car  and  the  ringing  of  the 
ben,  she  was  fully  corroborated  by  the  tes- 
tlmcmy  of  M.  C.  Golden  and  Mrs.  Owsten. 
The  latter  said:  "I  saw  the  car  coming  down 
very  rapidly,  as  though  It  had  broke  away, 
or  something.  It  looked  to  me  like  it  had 
bn&e  away,  and  was  tmcontroUable,  the 
way  it  went"  These  witnesses  either  re- 
i^lded  upon,  or  in  plain  view  of,  the  street 
on  which  the  railway  track  was  located, 
and  were  accustomed  to  seeing  the  cars  run- 
ning upon  It  The  speed  of  this  car  was 
so  great  that  their  attention  was  partic- 
ularly attracted  by  it  before  the  occurrence 
of  the  accident;  and  It  ran  about  35  feet 
after  the  boy  was  struck  by  It  before  It 
could  be  stopped.  Their  testimony  in  rela- 
tion to  the  speed  of  the  car,  and  the  distance 
it  ran  after  the  boy  was  struck  by  It  was 
corroborated  by  that  of  McClelland,  the 
company's  only  witness,  who  testified,  Inter 
alia,  that  he  was  standing  In  the  car,  and 
saw  the  accident;  that  It  was  crowded,  and 
"seemed  to  be  going  pretty  rapidly,— eight 
or  nine  miles  an  hour;"  that  It  struck  the 
boy  at  or  near  the  crossing;  and  that  attex 
It  struck  him.  It  "slid  along  tblrty-flve  feef" 
before  the  motorman  could  stop  It  Surely, 
this  evidence  authorized  an  Inference  that 
the  car  was  running  at  an  unusual  and  dan- 
gerous rate  of  speed  at  the  time  of  the  ac- 
cident and  required  that  the  question  of 
the  company's  negligence  In  connection  with 
It  should  be  submitted  to  the  Jury. 

We  cannot  assent  to  the  proposition  that 
the  court  should  have  taken  the  case  from 
the  jury  on  the  ground  that  the  presence  of 
the  boy  on  the  street,  under  the  dream- 
stances  shown,  constituted  negligence  on  the 
i>art  of  the  plalntifls  which  contributed  to 
his  death.  It  is  ccmtended  by  the  appellant 
company  that  the  boy  was  on  the  sfreet  by 
permission  of  his  parents,  or  that  they  failed 
to  take  proper  precautions  to  prevent  his 
going  there,  and  it  bases  its  contention  in 
this  particular  on  the  testimony  of  ills 
mother  and  Miss  Algeo.  It  is  not  necessary 
to  include  their  testimony,  or  any  portion 
of  it  in  this  opinloiL  We  have  carefully- 
read  and  considered  the  whole  of  it  and  are 
clearly  satisfied  that  the  question  of  the  al- 
leged contributory  negligence  of  the  plain- 
tiffs was  for  the  Jury,  and  not  toe  the  contt. 


to  decide.  It  seems  to  us  that  there  Is  a 
striking  resemblance  between  this  case  and 
Railroad  Co.  v.  Long,  75  Pa.  St  257.  In 
that  case,  as  in  this,  the  plaintiffs  claimed 
that  their  child's  death  was  attributable  tc 
the  company's  negligence,  while  the  latter 
contended  there  was  no  negligence  on  its 
part  and  that  there  was  contributory  Di- 
ligence on  the  part  of  the  parents.  In  that 
case,  Chief  Justice  Agnew,  delivering  the 
opinion  of  this  court  said:  "To  suffer  a 
child  to  wander  on  the  street  has  the  sense 
of  'permit'  If  such  permission  or  snff^- 
ance  exist  it  Is  negligence.  This  is  the  as- 
sertion of  a  principle.  But  whether  the  motlicr 
did  suffer  the  child  to  'wander  Is  a  matter  ot 
fact  tuid  Is  the  subject  of  evidence,  and  tMs 
must  depend  upon  the  care  she  took  ot  tiia 
child.  Such  care  must  be  reasonaUe  care, 
dependent  cm  the  drcomstances.  This  is  a 
fact  toe  the  jury."  The  resemblance  be- 
tween the  two  cases  in  respect  to  the  qaes- 
tions  Involved,  and  the  evidence  relied  cmi  to 
decide  them.  Is  so  close  that  the  language 
we  have  quoted  applies  to  this  case  with  the 
same  pertinency  and  force  aa  to  the  case  in 
which  it  waa  used.  The  itpp^ant  compa- 
ny's second  polqt  was  inartlflcially  drawn, 
and  somewhat  oBscnre;  and,  as  we  tblnk  It 
admitted  of  a  construction  which  assumed 
that  there  was  negligence  on  the  part  of  the 
plaintiffs  which  caused  or  contributed  to 
the  death  of  theh:  chUd,  we  cannot  say  there 
was  erroe  In  the  answer  to  It  The  spedfica- 
tiaaa  are  overruled.    Judgment  affirmed. 


(m  Ps.  St  iMi 

NATIONAL  STATE  BANK  OP  CAMDEN  t. 

UNDEBMAN  et  al. 

(Supreme  Court  of  Pennsylvania.     April  16, 

1894.) 

CHB0E8— OkAI.  FbOHISB  TO  FaT. 

Under  P.  L.  1881,  p.  17  (Piird.  Dig.  p. 
188,  pi.  2),  declaring  that  no  one  shall  be  duu^ged 
as  an  acceptor  of  a  bill,  draft  or  order  for  ot^ 
$20,  unless  his  acceptance  be  in  writing,  where, 
OD  presentation  Of  a  check  for  a  greater  amount 
the  president  orally  promised  payment  if  the 
holder  retained  it  a  few  days,  he  has  no  ■<»Hif« 
against  the  bank. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  the  National  State  Baiik  at 
Camden  against  William  T.  Llnd«rmaa  and 
another,  partnBTS  as  William  T.  Iiindemuui  & 
Co.,  on  notes.  Defendants  set  up  as  an  off- 
set a  check  drawn  on  the  bank  by  A.  G. 
Lamar  to  their  order.  The  offset  was  dis- 
allowed, and  defendants  appealed.    Affimoed. 

Joseph  L.  Tull,  for  appellants.  Jblin  'Weav- 
er and  John   Sparhawk,  Jr.,  t<x  appellee. 

PER  CURIAM.  Admittedly  no  rl^it  of 
action  against  the  l)anJ£  was  conferredl  upon 
the  defendants  by  the  mere  presentatioii  of 
the  che<ic  for  $201.64,  and  Its  refosal  of 
paymMit  But  the  affidavit  of  defense  al- 
leges that  the  president  of  the  bank  scdastan- 
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tiaUy  accepted  it,  and  promlged  to  see  It 
paid.  If  the  holder  wonld  retain  it  for  a  few 
days.  We  are  clearly  of  opinion,  howerer, 
that  the  act  of  May  10,  1881  (P.  L.  17; 
Pnrd.  Dig.  p.  188,  pi.  2)  applies  to  tliat  aspect 
of  the  case,  and  defeats  any  right  of  action. 
The  act  expressly  declares  that  no  person 
within  this  state  shall  be  charged  as  an  ac- 
ceptor of  a  bill,  draft,  or  order  for  the  pay- 
ment of  money  exceeding  ^20,  nnlesa  his 
acceptance  shall  be  in  writing,  signed  by 
himself  or  his  lawfnl  agent.  In  Maginn  T. 
Bank.  131  Pa.  St  302,  18  Ail.  901,  we  held 
that  the  act  of  1881  was  a  flat  bar  to  a  re- 
covery  upon  a  banlc  check  which  had  been 
presented  for  payment  and  refused,  and  one 
of  the  officers  had  told  the  holder  it  would 
be  payable  in  seven  weeks,  for  the  explicit 
reason  that  the  chedc  was  not  accepted  in 
writing.  That  case  covers  every,  feature 
of  this.  In  this  case  there  was  at  most 
nothing  but  the  verbal  promise  of  the  presi- 
dent of  the  bank.  The  cases  of  Saylor  r. 
Bnshong,  100  Pa.  St  23,  and  Chase  T.  Bank, 
66  Pa.  St  169,  are  inapplicable,  as  they  were 
decided  upon  dlfTerent  fttcts.  Moreover, 
in  both  of  these  cases  the  transactionB  Oc- 
curred before  the  act  of  1881  was  passed. 
Judgment  affirmed. 


(isi  Pa.  St  US) 

ROBERTS  V.  SHARP. 

(Snprone  Court  of  Pennaylvania.     April  16, 

1894.) 

JuDOMESTs— Rendition. 

Act  May  31,  1893,  proTiding  that  wh«w' 

an  affidaTit  of  defense  is  filed  to  a  part  of  the 

claim  sned  for,  i>laintifl  may  take  jadgment  for 

the  amount  admitted  to  be  due,  and  proceed  to 

trial  for  the  balance,  applies  to  any  action  hi 

which  part  of  the  claim  is  admitted  to  be  due, 

Irrespective  of  how  the  amount  is  ascertained  or 

the  balance  computed. 

Appeal  from  court  of  common  pleas,  Phil- 
adelpliia  county;  Arnold,  Judge. 

Action  by  Perclval  Roberts  agahist  J'ohn 
M.  Sharp,  owner  and  contractor,  to  enforce 
a  medianlc'B  lien.  Defoidant  admitted  a 
part  of  the  claim,  and  the  court  gave  judg- 
ment for  plaintiff  for  the  amount  admitted 
to  be  due,  and  allowed  him  to  proceed  to 
trial  for  the  balance.  From  such  Judgment, 
defendant  appeals.    Affirmed. 

B.  Cooper  Shapley,  for  appellant  John  Q. 
Johnson,  for  appellee. 

PER  CURIAM.  The  very  object  of  the 
act  of  1893*  was  to  enable  Judgment  to  be 
entered  for  the  amount  admitted  to  be  due 
without  prejudice  to  the  plaintiff's  right  to 
proceed  to  trial  for  the  recovery  of  the  bal- 
ance of  the  demand.  Ko  distinction  be- 
tween, or  separation  of,  items  of  the  demand 

♦  Act  May  31,  1893,  provides  that,  where  an 
affidavit  of  defense  is  filed  to  a  part  of  the 
daim  sued  for,  plaintiff  may  take  judgment  for 
the  amount  admitted  to  be  due,  and  proceed  to 
trial  for  the  balance; 


was  within  the  language  at  proper  mean- 
ing of  the  act;  and  as  it  provides  tliat  Judg- 
ment may  be  taken  for  the  amount  admitted 
to  be  due,  and  authorizes  a  trial  for  "the  bal- 
ance of  the  demand,"  we  consider  that  it  is 
of  no  consequence  to  determine  how  the 
amount  is  ascertained  or  how  the  balance  la 
composed.    Jadgment  affirmed. 


(1S9  Pa.  St  4M) 

In  re  TRBVOSB  MODEL  BRICK  MANDF'O 

CO. 

Appeal  of  GIBB. 

(Supreme  Court  of  Pennsylvania.     Jan.  22, 

1881.) 

Insolvent  Corporations —C1.A1K8  o*  Dibbotobs 

— IiIABII,ITT  OF  ASSIONBE. 

1.  A  claim  by  a  director  against  the  estate 
of  an  ina<dveot  corporation  will  not  be  disallow- 
ed <A  the  ground  tliat  the  debts  of  the  com- 
Jteny  were  in  excess  of  the  capital  stock,  where 
the  auditor  reports  that  tiiere  was  no  evidence 
to  show  such  fact  other  tlian  the  amount  of 
the  claims  presented,  some  of  which  were  con- 
tingent and  resulted  from  the  faiiore  of  the 
company. 

2.  Where  an  assignee  in  good  faith,  and 
under  advice  of  counsel,  refuses  to  offer  for 
sale  property  in  relation  to  which  a  writ  of  es- 
trepement  had  been  served,  being  advised  by 
counsel  that  the  writ  was  valid,  he  will  not  be 
surdiarged  for  negligence. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Adjudlcati<«i  of  the  accounts  of  George  H. 
Becker,  assignee  of  the  Trevose  Model  Bride 
Manufacturing  Company.  From  the  judg- 
ment dismissing  exceptions  to  the  report,  J. 
McGregor  Gibb  appealed.    Affirmed. 

The  assignee  put  up  the  real  estate  of  the 
insolvent  at  auction,  receiving  as  the  blu- 
est bona  fide  bid  an  offer  of  $23,000,  which 
he  did  not  accept,  and  proceeded  to  sell  the 
machinery  and  fixtures  in  parcels.  The  pro- 
ceeds of  the  sale  of  the  personal  property 
amounted  to  $3,000,  a  part  of  which  was  paid 
to  the  assignee  In  cash,  when,  on  account  of 
a  writ  of  estrepement  served  upon  him,  for- 
Mdding  him  to  sell  the  fixtures,  he  returned 
the  money,  and,  under  advice  of  counsel, 
did  not  again  offer  the  property  as  a  whole. 
It  was  afterwards  sold  by  the  sheriff  under 
foreclosure  for  $22,000,  the  personal  property 
not  passing  by  the  sale.  Among  the  claims 
presented  against  the  company  were  those 
of  c^taln  ot  the  dlrectore.  They  were  re- 
sisted on  the  ground  that  the  debts  of  the 
company  were  in  excess  of  the  capital  stock. 

A  portion  of  the  auditor's  report  is  as  fol- 
lows: "(11)  The  dalms  of  B.  Trautmann, 
George  H.  Becker,  N.  M.  Kneny,  and  B.  F. 
Baer  should  not  be  allowed  participation  in 
the  assets  of  the  assigned  estate,  because 
they  were  directors  of  the  company,  and  caus- 
ed an  indebtedness  by  the  company  in  excess 
of  the  amount  of  its  capital  stock  paid  in, 
and  have  never  paid  in  such  excess;  and 
because  they  did  not  ffie  with  the  recorder 
of  deeds,  or  have  recorded,  the  certificates 
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rcqatred  by  the  act  of  aflsemblr.  The  sa- 
dltor  cannot  agree  to  the  foregoing  proposi- 
tion. In  the  first  place,  he  finds  hlma^  ut- 
terly unable  to  state  that  the  directors  did; 
4urlng  their  term  of  office,  contract  a  larger 
Indebtedness  than  the  amount  of  the  capital 
stock  of  the  company.  The  means  for  such 
an  InTestlgation  woe  not  presented  to  him, 
nor  was  any  evidence  oftered  tending  to 
show  the  same,  other  than  the  amount  oL 
-claims  against  the  assigned  estate,  some  of 
which,  it  must  be  borne  In  mind,  were  con- 
tingent, and  resulted  from  the  failure  of  the 
company  to  carry  on  its  operations.  Nor 
<!an  the  auditor  see  how  the  distribution  of 
the  assets  of  the  assigned  estate  could  be 
made  the  forum  in  which  questions  of  such 
character  could  be  determined.  The  finding 
of  the  auditor  in  this  respect,  if  favorable 
to  the  contention  of  counsel  for  the  credit- 
ors, would  InTolTe  a  personal  responsibility 
upon  the  directors  for  a  dereliction  of  duty 
without  giving  them  a  proper  day  In  court; 
and,  while  the  act  of  assembly  in  question 
is  by  no  means  explicit.  It  is  liardly  conceiv- 
able that  such  liability  was  to  be  ascertain- 
ed without  a  trial  by  Jury,  or  at  least  the 
filing  of  a  bill  in  equity,  in  which  the  whole 
question  at  Issue  could  be  determined.  Suf- 
fice it  to  say  that,  even  If  this  was  the  duty 
of  the  auditor  in  stating  this  account,  and  this 
was  the  prop»'  forum  for  the  presentation  of 
such  a  claim  by  the  creditors  as  against  the 
(Erectors,  it  Is  an  undoilable  fact  that  no 
evidence  was  presented  before  him  by  which 
such  an  Issue  could  be  raised  at  eventually 
determined." 

The  appellant  excepted  to  the  allowance 
of  the  claims  of  Trautmann  and  others,  and 
also  to  the  refusal  to  charge  assignee  with 
loss  occasioned  by  not  exposing  the  entire 
plant  for  sale. 

Preston  K.  Erdman,  for  appellant  Jacob 
Singer  and  Emanuel  Furth,  for  appellee. 

PER  CURIAM.  Twenty-five  exceptions 
to  the  learned  auditor's  report  were  filed  in 
the  court  below,  all  of  which  were  dismissed 
except  the  sixteenth  and  twenty-fourth. 
They  were  sustained,  and  distribution  of  the 
fund  was  decreed  in  accordance-  with  the 
schedule  thus  revised.  The  specifications 
charge  that  the  court  below  erred  in  dis- 
missing IS  of  said  exceptions,  recited  there- 
in respectively.  Some  of  these  relate  to  find- 
ings of  fact,  and  others  to  conclusions  of  law. 
We  have  examined  the  record  with  special 
reference  to  the  questions  thus  presented, 
and  find  no  error,  either  in  the  findings  of 
fact  or  in  the  conclusions  drawn  therefrom, 
that  requires  a  reversal  or  modification  of  the 
decree.  The  auditor's  findings  are  in  ao 
oordance  with  the  evidence,  and  his  legal 
conclusions,  as  qualified  by  the  action  of  the 
court  in  sustaining  the  sixteenth  and  twen- 
ty-fourti.  exceptions,  appear  to  be  correct 
They  are  all  so  fully  set  forth  in  his  elabo- 


nts  report  thftt  it  Is  tmneoesskry  to  reta  to 
them  in  detalL  Netttaer  of  the  speciflca- 
tlons  of  error  is  sustained.  Decree  affirmed, 
and  appeal  dismissed,  with  costs  to  be  paid 
by  appellant 


LEEDOM 


om  Pa.  St  my 
LEEDOH. 


(Suprems  Conrt  of  Penniylvania.     Hatch  12, 

1884.) 
EviDBtrot — DbcI'Abations  or  Hc8aAin>— Crobs- 

BXAMISATIOB. 

1.  Dedaiatlons  of  a  husband,  made  in  the 
abaecce  ot  hia  wife,  ore  not  admlssilrie  to  affect 
the  title  of  hlg  wife  to  personal  property. 

2.  Defendant  cannot  on  croas-examination 
of  plainttff'g  witness,  attempt  to  draw  out  eri- 
dence  to  contradict  plaintift,  when  the  matter 
has  not  be&x  gone  into  on  the  direct  examina- 
tion. 

Appeal  from  court  of  common  pleas,  Berks 
county;  James  N.  Ermentxout  Judge. 

Action  by  Mangle  Leedom  against  George 
W.  Leedom.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

The  first  second,  and  third  specifications 
of  error  were  based  upon  the  refusal  to  ad- 
mit testimony  of  a  convosation  between- 
plalntlff's  husband  and  her  brother4n-law 
when  she  was  not  present  The  sixth  specifi- 
cation Is  based  on  a  refusal  to  allow  defend- 
ant's counsel  to  ask  one  of  plaintiff's  wit- 
nesses whether  a  signature  to  a  certain  pa- 
per was  hers,  the  purpose  being  to  contra- 
dict the  plaintiff  as  to  some  testimony  she 
had  introduced.  The  charge  of  the  conrt  is 
.as  follows: 

"The  plaintiff,  Maggie  Leedom,  brings  her 
action  to  recover  from  the  defendant  the 
sum  of  9800  of  her  money,  which  she  alleges 
that  this  defendant  George  W.  Leedom.  re- 
ceived.   It  would  appear  from  the  evidence 
in  this  cause  that  on  the  4th  of  February, 
1S8S,  a  check  for  the  plaintiff's  money  was 
received  from  the  building  association,  and 
that  that  money  was  loaned  by  her.  as  she 
alleges,  to  her  husband,  B.  3.  Leedom;   that 
he  said  that  he  would  Invest  it  for  her;   and 
that  the  check  offered  in  evidence  bears 
the  indorsement  of  B.  J.  Leedom,   which 
would  indicate  that  the  money  was  drawn 
by  him,  and  was  in  his  hands.     As  to  the 
fact  of  E.  J.  Leedom  having  receiyed  the 
check,  tliat  Is  conceded  by  counsel  on  both 
sides  of  this  case.    Mrs.  Maggie  Leedom  now 
alleges  that  about  the  middle  of  February, 
in  the  year  following,  $800  in  money  was 
paid  back  to  her;  that  she  kept  that  money 
in  the  house  tmtil  some  time  in  March, — ^the 
1st  of  March,  1880,— when  the  $800  passed 
Into  the  hands  of  the  defendant    I  do  not 
propose  to  read  the  entire  testimony  in  tblsi 
case,  as  the  facts  of  the  case  are  for  the 
Jury.    Substantially,  She  says  in  her   testi- 
mony:  That  on  the  1st  day  of  iSBTdi,  18S9. 
there  was  some  talk  in  the  parlor  aboat  her 
husband  going  to  Philadelphia  to  Dr.  Mitch- 
ell to  be  treated.    That  this  money.  fSOn, 
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was  brought  doirn  to  the  parlor,  and  there 
counted.  That  whilst  they  were  doing:  tiiat 
the  doorbell  rang,  and  George  Leedom,  the 
defendant,  entered.  That,  when  he  came  In, 
this  matter  of  going  to  Pbiladelphia  for 
treatment  waa  spoken  t>f.  That  George  said. 
In  speaking  of  the  doctor  ia  Philadelphia: 
'No;  all  be  wants  la  your  money.  He  cannot 
cure  yoTL*  That  the  bosband  said:  'I  will 
ga  I  have  my  wife's  money  in  my  pocket' 
That  he  waa  excited.  That  he  drew  it  out, 
and  said  to  the  defendant:  'Here!  band  it 
to  her.  It  belongs  to  ber.'  That  then  be 
walked  ont  into  the  garden,  and  she  fol- 
lowed him,— the  defendant  having  taken  the 
money.  That  she  was  ont  some  twenty  min- 
utes, and  when  she  retnrned  the  defendant 
bad  gone,  taking  the  $800  with  him.  Some 
time  in  April,  1888,  she  alleges  that,  whilst 
the  defendant  was  at  ber  bouse,  the  money 
was  talked  about;  that  tiie  defendant  told 
bar  that,  if  not  in  need  of  it,  be  woold  take 
care  of  It,  and  keep  it  for  her;  that  In  the. 
fall  of  1889  there  was  a  further  eonversation 
wltJi  reference  to  this  money,  whilst  her 
bnsband  waa  lying  sick  in  bed;  that  at  that 
time,  In  talking  about  this  money,  it  was 
■poken  of,  and  that  the  husband  told  him  to 
'give  Haggle  her  $800,'  that  It  belonged  to 
her,  and  that  he  said  be  would,— be  should 
not  W(HR7  about  It;  that  that  was  said  in 
answer  to  what  her  husband  said  wbllat 
upon  this  sick  bed.  She  fbrther  alleges  that, 
her  bnsband  having  died  some  time  about  the 
19tb  of  Movemberr— the  Jury  will  recollect 
the  exact  dates,— she  them  asked  about  the 
money,  and  that  this  defendant  said,  'We 
will  talk  It  over,  and  we  will  fix  the  matter 
between  ns.'  She  also  alleges  that  some  tet- 
ter was  written  about  the  subject,  and  that, 
not  having  received  this  money  back  from 
the  defendant,  this  suit  is  brought  And  she 
now  asks  a  verdict  at  your  banda  In  cor- 
roboration of  ber  testimony,  she  produces 
her  dangbtv,  whom  she  claims  beard  what 
took  place  in  the  parlor.  You  .  have  also 
heard  her  testimony,  so  far  as  it  related  to 
the  subject-matter  in  controversy.  In  addi- 
tion to  that  the  plaintiff  offers,  also,  the 
deposition  of  the  grandmother  (the  plaintiff's 
mother).  The  depasition  was  read  in  your 
hearing,  and  you  will  remember  what  she 
state*  in  corroboration. 

"Now,  gentlemen,  if  that  story,  as  given 
by  the  plaintiff  and  corroborated  by  the 
daughter  and  the  old  lady,  is  correct  then 
this  plaintiff  would  be  entitled  to  a  verdict 
for  the  sam  of  $800,  with  interest  from  the 
1st  of  Mardt,  1888,  to  the  present  time;  the 
1st  of  March,  1888,  being  the  time  when  she 
alleges  tiiat  the  defendant  received  this 
money.  In  answer  to  that  testimony,  the  de- 
fendant is  iriaced  upon  the  stand.  He  de- 
nies the  story  told  by  the  plaintiff,  by  her 
daughter,  and  by  her  mother,  from  beginning 
to  end.  He  says,  emphatlcaUy,  that  he  nev- 
er received  any  money;  never  bad  any  oon- 
rersations  as  detailed  by  them;  that  he  ner- 
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er  Deceived  the  money  and  ^xjmised  to  give 
her  back  the  money;  never  had  any  at  her 
money.  He  also  says,  further,  that  the  first 
notice  he  received  of  any  claim  made  by  the 
plaintlfl  upon  him  for  money  was  when  he 
got  a  letter  from  Alderman  Griesemer,  and 
that  waa  after  the  death  of  bis  brother.  In 
corroboration,  as  they  allege,  -of  his  stwy, 
they  have  given  in  evidence  the  transaction 
with  regard  to  this  loan  Which  is  aUeged 
to  have  been  made,  and  they  contend  that 
the  check  received  by  the  husband  w^it  into 
the  bank,  that  check  being  for  $824.86;  that 
the  check  was  received  on  Saturday,  the  4th 
of  February,  drawn  on  the  €th  of  February, 
imd  that  on  that  same  day  there  was  a  de- 
iposit  of  $825  in  the  First  National  Bank. 
lAnd  they  ask  you  to  Infer  that  that  is  the 
same  money,  and  that  upon  the  bank  account 
of  E.  J.  Leedom  the  check  for  this  loan  was 
drawn,  and  that  her  money  was  not  that 
loan;  not  paid  back  until  after  the  alleged 
date  of  this  occurrence.  And  they  contend 
all  the  acts  and  cfrcumstances  surrounding 
the  transaction  are  in  corroboration  of  their 
story  and  their  contention.  The  credibilily 
of  witnesses  Is  always  for  the  Jury,  and,  in 
passing  upon  the  evidence,  the  Jury  will  con- 
sider it  as  intelligent  men,  and  will  carefully 
look  over  It  from  beginning  to  end.  It  is 
admitted  that  both  stories  given  here  can- 
not be  true.  As  one  of  the  counsel  remarked, 
somebody  must  have  told  a  story  about  this 
occurrence.  The  statements  of  these  two 
parties  are  directly  conlradlctory,  and  It 
will  be  for  the  Jury  to  say  where  the  truth 
Ilea  On  the  one  side,  the  plaintiff  x>olntB  to 
the  deposition  of  the  grandmother,  and  the 
evidence.  In  corroboration  ot  ber  story.  On 
the  other  side,  they  point  to  the  evidence  of 
the  defendant  and  the  corroboration  of  the 
acts  and  conduct  surrounding  the  transac- 
tion of  this  loan.  If  you  find  from  the  testt>- 
mony,  after  a  oareftil  consideration  of  it 
that  at  this  time-on  the  Ist  of  March,  1889 
—this  money  got  into  the  hands  of  tbts  de- 
fendant tliat  demand  was  made  upon  htm 
for  the  repayment  of  it  aiid  that  he  failed 
to  pay  it  then  the  plaintiff  would  be  entitled 
to  a  verdict  for  $800,  with  Interest  from  the 
1st  of  March,  1880,  vp  to  the  present  tima 
If  you  Bud  the  story  told  by  the  defendant 
to  be  true,— that  there  was  no  money  re- 
ceived by  him,— then  yon  will  return  a  ver- 
dict for  the  defendant  The  whole  question 
is  one  for  the  Jury  to  pass  upon.  The  court 
cannot  give  you  any  aid.  Patiently,  conscien- 
tiously, and  Intelligently  sift  and  ^mpare 
the  evidence,  make  up  your  mind  which  par- 
ty has  told  the  truth,  and  find  accordingly. 
(Bxceptlon  for  the  defendant." 

G.  B.  Stevens,  J.  H.  Jacobs,  and  H.  P. 
Eeiser,  for  appellant  Qyrus  O.  Derr,  Cor  ^^ 
pellee. 

PER  CURIAM.  This  case  Mnged  on  ques- 
tions of  fact,  which  were  ecduslTely  um  th* 
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consideration  of  the  Jxay.  There  is  no  com- 
plaint as  to  the  manner  in  which  said  ques- 
tlons  were  submitted.  The  aaslgnments  of 
error  relate  solely  to  certain  rulings  of  the 
learned  trial  Judge  on  questions  of  evidence. 
The  first,  second,  third,  and  sixth  specifica- 
tions allege  en-or  in  rejecting  defendant's 
offers  of  testimony  therein  recited,  respec- 
tively; and  the  remaining  three  complain  of 
the  admission  of  testimony  oftered  on  behalf 
of  the  plaintiff.  We  have  considered  the 
questions  thus  presented,  and  are  not  con- 
vinced that  there  is  any  substantial  error  in 
either  of  said  rulings.  There  appears  to  be 
nothing  In  the  record  that  requires  a  reversal 
Of  the  Judgment    Judgment  affirmed. 


(U  B.  I.  <82) 

In  re  WATBIKMAN'S  WILL. 

FISKB  et  al.  v.  PAINE  et  al. 

(Siq>reme  Court  of  Bhode  Island.    April  19, 

1884.) 

Nbw  Trial— DiBQUALiricxTioN  of  Jubob. 

Where  a  will  leaving  property  to  a  town 

for  the  support  of  its  poor  has  been  sustained 

b^  verdict,  a  new  trial  will  not  be  granted  for 

disqualification  of  a  juror  because  his  fathei 

paid  80  cents  a  year-  poor  tax  in  said  town, 

nor  because  he  did  not  disclose  such  fact  when 

asked  if  he  was  related  to  the  executors,  the 

heirs,  or  the  town. 

In  the  matter  of  the  will  of  Horatio  N. 
Waterman,  deceased.  Contest  by  William  A. 
Fiske  and  others,  tried  to  a  Jury.  Verdict 
for  defendants  George  T.  Paine,  the  exec- 
utor, and  others.  Contestants  petition  for 
new  trial.    Dismissed. 

C.  J.  Arms,  for  petitl(Hi«s.  B.  K.  Parker, 
for  respondents. 

STINESS,  3.  At  the  September  term,  1892, 
of  this  court,  in  the  county  of  Kent,  the  ap- 
pellants contested  the  validity  of  the  will  of 
the  late  Horatio  N.  Waterman,  of  Coventry. 
A  verdict  was  rendered  sustaining  the  will, 
which  gave  the  resldnam  of  the  estate  to  the 
town  council  of  Coventry,  in  trust  for  the  sup- 
port of  the  poor  of  said  town.  The  appel- 
laats  now  petition  for  a  new  trial  upon  the 
ground  that  the  foreman  of  the  Jury  was.  the 
son  of  a  taxpayer  in  said  town,  and  so  dis- 
qualifiedj  by  relationship,  from  serving  as  a 
Juror,  which  disqualification  entitles  them  to 
have  the  verdict  set  aside,  as  for  a  mistrial. 
The  Eirgument  is  based  upon  the  assumption 
that  the  father,  as  a  taxpayer  in  Coventry, 
was  a  party  in  Interest  to  the  suit,  because 
the  bequest  wUl  relieve  him  from  a  portion 
of  the  taxes  which  he  is  now  obliged  to  pay 
for  the  support  of  the  poor  of  the  town,  and, 
being  a  party  in  interest,  he  would  be  incom- 
petent as  a  Juror,  and  his  son  equally  so,  by 
reason  of  relationship.  Such  an  assiuiption 
in  this  case,  however,  is,  to  say  the  least,  a 
doubtful  one.  A  gift  to  the  poor  does  not 
necessarily  mean  a  gift  to  paupers.  There 
are  many  poor  people,  worthy  of  aid,  who  are 


not  a  charge  upon  the  town.  It  does  not  fol- 
low, therefore,  that  the  administration  of  the 
trust  will  reduce  taxation  for  the  support  of 
the  poor.  Indeed,  bequests  of  this  kind  have 
been  construed  not  to  apply  to  persona  re- 
ceiving pnUic  aid,  for  the  reason  that.  If  so 
applied,  they  would  simply  ease  taxes,  and 
so  benefit  the  property  owners,  rather  than 
the  poor.  Attorney  General  v.  Clarke^  2 
Amb.  case  221,  p.  422;  Tyssen,  Char.  Be- 
quests, p.  141.  A  gift  for  an  educational  in- 
stitution or  a  hospital  might,  to  some  extait. 
relieve  a  town  in  its  duty  to  provide  suffi- 
cient schools,  or  to  care  for  the  poor,  and  yet 
it  can  hardly  be  claimed  that  a  taxpayer  of 
the  town  would  on  that  account,  in  all  ctiaes, 
be  'disqualified  to  serve  as  a  Juror.  Out  vt 
abundant  caution,  he  might  properly  be  ex- 
cused, but  It  is  quite  another  thing  to  say 
that  he  is  absolutely  disqualified.  It  Is  a 
very  diCFerent  case  from  that  of  a  suit  for 
damages,  which  must  be  paid  by  a  tax,  and 
some  portion  of  It  out  of  the  taxpayer's  podc- 
et.  But,  as  this  question  has  not  been  fully 
argued,  we  will  not  decide  the  petition  upon 
this  point.  We  are  impelled  to  refer  to  It, 
lest  silence  might  be  taken'  as  an  authorita- 
tive implication  that  the  assumption  which 
has  been  made  is  correct,  and  that  the  town 
Is  to  be  regarded  as  the  real  beneficiary  un- 
der, the  will,  by  administering  the  trust  sole- 
ly for  its  own  relief  in  the  support  of  its 
paupers.  Assuming,  then,  for  the  purposes 
of  this  case,  that  Turner  Kent,  the  fatlier  at 
the  Juror,  Is  to  be  regarded  as  having  an  In- 
terest In  the  result  of  the  suit,  the  questloa 
comes  whether,  under  the  circumstances, 
there  was  a  mistrial  because  Herbert  H. 
Kent,  his  son,  sat  as  a  Juror  in  the  trial  of 
the  cause.  The  elaborate  briefs  whidi  have 
been  presented  show  that  cases  have  been 
numerous  in  whldi  questions  of  this  kind 
have  been  made,  and  that  deci8i<»is  have 
been  various.  Some  courts  have  seen  the 
color  of  interest  in  remote  shadings,  and  have 
applied  the  rule  of  consequent  disqualifica- 
tion very  strictly.  Others  have  held  tbat. 
after  full  trial,  a  verdict  will  not  be  dis- 
turbed, unless  it  appears  from  the  clrciun- 
Btances  of  the  case  tbat  some  injustice  has 
been  done  by  reason  of  an  interest  of  which 
the  party  complaining  did  not  know,  and 
which,  by  reasonable  diligence,  he  could  not 
avert  We  think  the  better  reason  Is  -with 
the  latter  dass  of  cases.  Int^est  on  the 
ground  of  taxation  is  nowadays,  at  any  rate, 
more  of  a  theoretical  than  practical  disquali- 
fication. Municipal  requirements  are  so 
large!  that  money  saved  In  one  way  is  usoally 
expended  in  another,  and  individual  Interests 
are  so  small  that  it  would  be  a  very  peculiar 
case  which  would  make  any  appreciable  dlf- 
f^ence  to  the  taxpayer.  But  two  principles 
are  involved,— one  affecting  the  parties,  that 
they  should  have  a  fair  and  Impartial  trial; 
anotho:  affecting  the  public,  that  after  such 
trial  there  should  be  an  end  to  litigation,  it 
the  rule  aa  to  relati<»i8hip  Is  to  be  strictly  Col- 
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lowed  In  an  cases,  we  must  go,  according  to 
the  common  law,  to  the  ninth  degree;  and  3 
Chit  Pr.  795,  note  c,  says  even  beyond  that, 
Now,  in  these  days,  when  taxable  interests 
are  so  widely  spread,  if  every  trial  must  be 
set  aside  in  which  a  Juror  r^ated  to  a  tax- 
payer of  an  interested  town  has  participated, 
although  the  relationship  may  have  been  so 
remote,  or  the  interest  so  small,  as  not  to 
occur  to  him  at  the  trial,  such  a  rule  will  be 
both  Inconvenient  and  obnoxious.  The-  ad- 
ministration of  public  Justice  does  not  de< 
mand  it,  but  rather  demands  the  contrary; 
and  the  right  of  the  party  does  not  demand 
it,  if  he  has  had  a  fair  and  impartial  triaL 
Tliia  was  the  substance  of  the  decision  of  the 
court  in  State  v.  Congdon,  14  R.  I.  458.  See, 
also.  Cole  v.  Van  Keuren,  51  How.  Pr.  451; 
Simmons  v.  McConnell's  Adm'r  (Va.)  10  S.  E. 
838;  Spicer  v.  Fulghum,  67  N.  C.  18;  Wood- 
ward V.  Dean,  113  Mass.  297.  The  petitioner 
claims  that  a  distinction  should  be  made  be- 
tween disqualification  propter  defectum,  &  g. 
alienage,  nonresldence,  nontaxpaylng,  and 
the  like,  and  disqnaliflcatlon  propter  affec- 
tum, e.  g.  relationship,  interest  and  the  lUce, 
which  go  to  the  impartiality  of  a  Juror 
While  these  terms  are  highly  descriptive, 
they  are  also  purdy  technical.  They  should 
not  be  taken  to  mark  an  arbitrary  line,  on 
one  side  o.  which  a  mistrial  lies,  but  on  the 
other  side  not  Th&  court  should  consider 
whether  the  right  of  a  party  to  a  fair  and 
impartial  trial  has  been  prejudiced,  and  de- 
cide accordingly,— whether  the  alleged  dis- 
qualification be  proper  defectum  or  propter 
affectum.  Such  was  the  course  in  State  v. 
Congdon,  where,  after  conviction  for  man- 
slaughter, the  court  refused  to  grant  a  new 
trial  on  the  ground  of  relationship  of  a  Juror 
to  the  deceased,  which  was  remote.  In  the 
sixth  degree,  and  which  was  not  shown  to 
the  satisfaction  «f  the  court  to  have  been 
Itnown  to  the  Jmror  at  the  time  of  the  trial. 
The  court  laid  down  the  rule  that  a  petition 
for  a  new  trial,  on  the  ground  th^t  a  Juror 
was  disqualified  by  relationship,  is  not  grant- 
ed as  of  course,  but  la  addressed  to  the  dis- 
cretion of  the  court;  and,  if  this  be  the  rule 
In  a  criminal  case,  it  should  certainly  be  ap- 
plied in  a  civil  case.  The  decisive  test  is  the 
fact  of  a  fair  trial.  One  of  the  elements  of 
such  a  test  is  the  directness  and  extent  of  the 
interest  alleged.  In  this  case  the  Interest  is 
of  the  most  indirect  and  infinitesimal  charac- 
ter. It  is  that  of  a  man  who  does  not  live 
or  pay  taxes  in  the  town  involved  In  the  suit, 
and  whose  father's  tax,  at  the  time,  for  sup- 
port of  the  poor,— if  it  were  to  be  wholly  can- 
celed by  the  bequest— amounted  to  only  80 
cents  per  annum.  We  cannot  bring  our- 
selves  to  think  that  any  Juror  could  be  af- 
fected by  an  interest  so  remote  and  trifling. 
Another  element  is  the  oppurtonity  of  a  par- 
ty to  avoid  the  difficulty;  for.  If  one  forbears 
inquiry  until  after  he  has  taken  the  dianoe 
of  a  trial,  he  cannot  then  be  permitted  to  say 
tliat  the  trial,  on  that  account;  was  not  fair. 


In  this  case  the  usual  inquiry  was  made, 
whether  the  Jurors  were  related  to  the  par- 
ties; naming  the  executor,  the  heirs,  and  the 
town  of  Coventry.  The  appellants  argue 
that  the  Juror  Kent  was  guilty  of  misconduct 
because  he  did  not  disclose  the  fact  that  his 
father  was  a  taxpayer  in  Coventry.  We  do 
not  think  that  the  Juror  is  to  be  blamed  be- 
cause it  did  not  occur  to  him  to  state  that 
fact  In  an  experience  of  30  years  at  bench 
and  bar,  the  members  of  the  court  do  not  re- 
call a  case  where  the  inquiry  of  interest  has 
been  pressed  to  this  extent  It  probably 
would  not  have  occurred  to  either  of  them  at 
the  trial,  and  much  less  should  It  be  expected 
of  a  Juror.  Neverthelegs,  the  appellants  had 
full  opportunity  to  make  the  Inquiry  of  the 
Jurors  called,  if  they  had  deemed  It  to  be 
material;  and,  having  failed  to  do  so,  it  is 
not  now  a  ground  for  a  new  trial.  The. re- 
turn of  Jurors  was  filed  In  the  clerk's  office 
nearly  six  weeks  before  the  trial,  giving  them 
ample  time  for  Investigation,  although  tills 
was  hardly  necessary,  when  the  matter  could 
have  been  determined  by  a  simple  question. 
For  authorities  on  this  point  It  is  sufficient 
to  cite  the  following:  Ryan  v.  River  Side  & 
O.  Mills,  15  R.  L  436,  8  Atl.  246;  State  v. 
Gosgrove,  16  R.  I.  411,  16  Atl.  900;  Daniels 
V.  City  of  Lowell,  139  Mass.  50,  29  N.  B.  222; 
Wossum  V.  Feeney,  121  Mass.  93;  Harring- 
ton V.  Railroad  Co.,  62  N.  H.  77;  U.  a  v. 
Baker,  3  Ben.  68,  Fed.  Cas.  No.  14,409;  Mc- 
Donald V.  Beall,  55  Ga.  288.  It  is  impossi- 
ble to  review  the  exhaustive  and  respecta- 
ble array  of  authorities  cited  by  the  appd- 
lants.  It  is  oiougb  to  say,  fw  the  reasons 
already  given,  that  those  which  hold  that  the 
fact  of  any  Interest  in  a  Juror  necessarily 
woiioB  a  mistrial,  we  do  not  agree  with;  and 
those  where  the  courts,  in  their  discretion, 
have  granted  a  new  trial  because  of  an  in- 
terest of  such  a  kind  as  to  show  or  to  raise 
a  presumption  of  prejudice  on  the  part  of  a 
Juror,  are  not  controlling  In  this  case,  be- 
cause that  kind  of  an  Interest  does  not  ap- 
pear. The  bare  fact  of  the  alleged  interest 
does  not  raise  the  presumption.  We  have  no 
record  of  the  testimony  addnced,  and,  for 
aught  that  appears,  the  evidence  may  have 
been  overwhelmingly  in  favor  of  the  will. 
At  any  rate,  we  have  no  right  to  presume 
that  it  was  not  sufficient  The  petition  for  a 
new  trial  must  theref<x«  be  dismissed. 


(18  R.  I.  561) 

HAHN  V.  BILLINGS  et  al. 

(Supreme  Court  of  Rhode  Island.     April  16, 

1894.) 

APPBAI/— QOBSTIONg  OF  Fact — Waivbr  o»  Jurt. 

When  a  Jury  is  waived,   and  the  case 

tried  before  a  Judge,  bis   decisions  as   to  the 

questions  of  fact  on  cooQlcting  evidence  are  not 

reviewable. 

Assumpsit  by  Isaac  Hahn  against  Billings 
Bros.  Judgmoit  for  plaintiff.  Defendants 
petition  for  new  trlaL  .OTerroIad. 
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Wilson  &  Jenckes,  for  plaintiff.  Francis 
Oolwell  and  Walter  H.  Barney,  for  defend- 
ants. 

TILLINGHAST,  J.  This  is  a  petition  for  a 
new  trial  on  the  grounds  that  tbe  Judgment 
of  the  court  below  la  against  the  evidence  and 
the  weight  thereof,  and  that  the  amount  of 
said  Judgment  Is  excessive.  The  action  was 
assumpsit,  and  was  brought  to  recover  dam- 
ages  sustained  by  the  plaintiff,  who  was  a 
tenant  of  the  defendants,  by  reason  of  the 
making  of  alterations  and  repairs  to  the 
building  occupied  by  the  plaintiff,  whereby 
his  business  was  Interrupted  and  injured; 
the  declaration  alleging  tfaat  the  defendants, 
in  consideration  that  the  plaintiff  would  per- 
mit them  to  enter  upon  the  premises  and 
make  said  alterations  and  repairs,  promised 
to  pay  him  any  and  all  damage  or  loss  which 
he  might  sustain  by  reason  of  the  making 
thereof.  Xbe  case  was  heard  and  tried  be- 
fore Mr.  Justice  Rogers,  in  the  court  of  com- 
nx>n  pleas,  at  the  June  term  thereof,  1892, 
Jury  trial  having  been  waived,  who  rendered 
the  following  decision,  vis.:  "Oliere  is  a 
great  conflict  of  testimony  in  this  case,  and 
I  am  not  satisfied  that  the  plaintiff,  by  a 
preponderance  of  proof,  is  entitled  to  recover 
on  account  of  the  ventilator  for  alteration. 
In  regard  to  the  damage  caUsed  by  the  re- 
moyal  of  the  roof  and  the  erection  of  addi- 
tional stories,  however,  I  am  satisfied,  from 
a  preponderance  of  evidence,  both  that  the 
defendants  promised,  and  that  the  plaintiff 
sustained  damage  from  injury  to  stock  by 
wato-,  from  consumption  of  extra  gas,  and 
from  stoppage  of,  and  injury  to,  machinery. 
Judgment  for  plaintiff  for  (906.12  and  cost&" 

In  this  state  of  tiie  case,  plaintifTs  counsel 
taken  the  point  that  this  court  will  not  re- 
view the  findings  of  the  court  below,  and, 
no  question  of  law  being  involved,  that  the 
petition  for  new  trial  should  be  dismissed. 
We  think  the  point  is  well  taken.  The  practice 
of  this  court  has  uniformly  been  to  refuse  to 
dlstui1>  the  Judgment  of  the  court  of  com- 
mon pleas  in  cases  of  Jury  trial  waived, 
where  there  is  any  evidence  to  support  the 
finding.  By  submitting  thetar  case  to  the 
cotirt  in  this  way  the  parties  volnntaxUy 
select  tb^r  tribunal,— a  tribunal,  whi<di,  by 
reason  of  its  training,  sldll,  and  experience, 
is  specially  fitted  to  carefully  weigh  and  con- 
sider all  the  evidence  offered;  and,  having 
so  selected  it,  we  see  no  reason  why  they 
should  not  be  bound  by  its  decision  as  to 
questions  of  fact  Sodi  si;bmiB8ion  prac- 
tically amounts  to  a  reference,  so  far  as  the 
finding  of  facts  is  concerned,  and  it  is  well 
settied  that  the  findings  of  a  referee  as  to 
aU  matters  submitted  to  hUn  without  reserva- 
tion are  binding  and  conclusive  upon  tbe 
parties.  Outier  v.  Wall,  9  B.  I.  264.  But 
counsel  for  defendants  contend  that  the 
some  rule  ougbt  to  inrevail  in  a  case  where 
the  court  hears  and  determines  auestions  of 
fact  as  obtaiaa  in  a  case  wbora  the  que*- 


tions  are  submitted  to  a  Jury;  and  in  this 
connection  he  argues  that  the  court  bdow 
cannot  be  assumed  to  be  infallible  aB  to  its 
findings  of  fact,  when  its  findings  <rf  law 
can  be  reviewed  and  reversed;  and  hence  the 
party  against  whom  its  decision  is  rendered 
upon  questions  of  fact  should  also  have  the 
right  to  the  'Judgment  of  another  tribunal 
uiiou  the  sufficiency  of  tbe  testimony.  Tboe 
are  cases  which  hold  that  the  decision  of  a 
Judge  upon  questions  of  fact  in  cases  where 
Jury  trial  is  waived  should  have  the  same 
weight  in  the  appellate  court  as  the  verdict 
of  a  Jury,  and  no  more.  Bee  Pearson  r. 
Mintum,  18  Iowa,  3d;  Handlan  v.  McManns, 
100  Mo.  128,  18  8.  W.  207;  Robertson  v. 
Qoud,  47  Misa  208;  Dixon  v.  Cook,  Id.  220. 
In  Wisconsin,  under  chapter  2S4,  Laws  18G0, 
it  U  held  that  the  findings  of  fact  by  tbe 
court  are  not  equally  as  ccwclustve  as  tiie 
verdict  of  a  Jury,  and  that  the  appellate 
court  la  required  to  review  questions  of  fact, 
as  well  as  of  law,  when  the  trial  has  been 
had  before  the  court  below  without  a  Jury, 
and  proper  exceptions  liave  been  taken  to  the 
findings  of  fact  Swift  v.  Agnes,  33  Wis. 
245;  Paige  v.  McMillan,  41  Wis-  337.  Os- 
bom  V.  Marqnand,  1  Sandf.  408,  cited  by  de- 
fendants' counsel,  is  also  based  on  a  statute 
of  New  York,  which  provides  that  tbe  find- 
ing of  the  Judge  "shall  in  ail  respects  iiave 
the  same  effect  as  a  verdict  of  a  Jury  there- 
on, and  no  other."  But  the  verdict  of  a  Joiy 
is  conclusive  when  tbe  evidence  is  conflict- 
ins.  Bitter  v.  Cushman,  7  Rob.  (N.  T.)  297- 
299.  Under  Rev.  St  U.  S.  1878  (2d  Ed.)  i 
649,  the  finding  of  the  circoit  coort  upon  tbe 
fscts  lias  the  same  effect  as  tbe  verdict  of  a 
Jury.  See  Insurance  Go.  v.  Folsom,  18  WaH. 
237;  Lehnen  r.  Dickson,  148  U.  8.  72,  13 
Sup.  Ct  4SL  But  the  verdict  of  a  Jury  in 
that  court  settlea  all  questions  of  fiact  (Lan- 
caster V.  Collins,  115  U.  S.  222-225,  6  Sup.  Ct 
33),  the  supreme  court  looking  into  tbe  evi- 
dence only  to  see  whether  there  was  oror 
la  the  rulings  below.  Riley  v.  Boyer,  76 
Ind.  152,  cited  by  the  defendant's  counsel, 
was  a  case  where  the  eourt  sitting  without  a 
Jury,  rendered  a  Judgment  which  was  not 
only  not  sustained  by  any  evidence  offered. 
but  was  against  the  uncontradicted  testi- 
mony of  six  witnesses.  The  supreme'  court 
reversed  tbe  Judgment  as  It  was  dearly  its 
duty  to  do,  ttiere  being  no  evidence  upon 
which  to  base  It  the  ]udgm«it  beh>w  be- 
ing, therefwe,  the  mere  arbitrary  exerdae 
of  Judicial  power.  But  independent  of  stat- 
utes regulating  this  matter,  the  decided  pre- 
ponderance of  the  authorities  is  to  the  effect 
that  the  finding  of  the  court  in  this  regard 
is  not  reviewable.  Bee  Inhabitants  of  Sbel- 
field  T.  Inhabitants  of  Otis,  103  Mass.  282; 
Baclnis  V.  Chapman,  111  Mass.  886;  Shelton  v. 
Frendi,  S3  Conn.  496;  Blackft»rd  v.  Giasli^t 
a>.,  48  N.  J.  lAW,  488;  CSrocker  v.  Oodier. 
48  Me.  661;  Association  y.  Warren  (N.  J. 
Sirr.  &  App.)  27  AtL  982;  Dimock  v.  Bank 
(N.  3.  Xrr.  A  App.)  26  Att.  986;   FettenglD  v. 
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Sho«nbar  (Me.)  24  AO.  5S4;  Riley  ▼■  BUey 
(C!olo.  Sup,)  23  Pac.  326;  Wa*d  v.  Morrison, 
25  Vt  698;  Watts  y.  Julian  and.  Sup.)  23  N. 
E.  698;  Giffen  t.  Johnson  (Kan.)  23  Pac.  954; 
Xuten  V.  Stone,  12  Rich.  Law,  448;  Sawin 
▼.  Izard,  26  Arlc.  871;  Murray  v.  WeUs,  57 
Iowa,  26,  10  N.  W.  288;  Gest  v.  Kenner,  7 
Oblo  St  75.  In  Illinois  the  court  is  pro- 
hibited by  statute  from  re-examining  con- 
troverted questions  of  fact  in  coses  of  tliis 
sort.  CJable  Co.  v.  Lathrop,  131  lU.  579,  580, 
23  N.  B.  583;  La  SaUe  Co.  v.  MUligan  (m. 
Sup.)  82  N.  E.  196.  In  Pennsylvania,  under 
a  statute  which  provides  for  the  submission 
of  dTll  cases,  by  agreement  of  the  parties, 
to  ft  referee  learned  In  the  law  (Laws  Pa. 
1874,  p.  166),  under  which  act  the  parties 
may  also  submit  cases  to  tlie  decision  of 
the  court  in  the  same  manner  as  was  done  in 
the  case  at  bar,  it  has  been  many  times  held 
that  the  findings  of  fact  by  the  court  or 
referee  are  not  reviewable  where  there  is 
any  evidence  to  sustain  the  same.  Jamison 
T.  Collins,  83  Pa.  St  359;  Lee  t.  Keys,  88 
Pa.  St  176;  Brown  v.  Dempsey,  95  Pa.  St 
243;  Com.  T.  Lehigh  Yal.  R.  Co.,  104  Pa.  St 
80;  Bradlee  v.  Whitney,  108  Pa.  St  862; 
Com.  T.  Hnllngs,  129  Pa.  St  828, 18  Atl.  138. 
But  whatever  the  law  may  be  dsewbere, 
we  see  no  reason  for  departing  from  the 
wdl-establlsbed  practice  in  our  own  state, 
which  is  to  regard  the  findings  of  fact  of  any 
member  of  this  court  when  -sitting  as  the 
court  ol  common  pleas,  as  binding  and  con- 
clusive upon  this  court  If  these  is  any  evi- 
dence to  support  such  finding.  See  White 
V.  White,  Index,  MM.,  54,  27  Atl.  506;  also, 
tittc  narcpwted  case  of  Peck  v.  Goff  (decided 
at  the  April  term,  1803)  Infra.  If  either 
party  desires  a  trial  by  Jury,  he  may  have 
it  by  simply  asking  therefor,  and,  if  dissat- 
isfied with  the  verdict,  he  may  have  the  evi- 
dence reviewed  by  this  court;  but  if  he 
waives  his  right  to  such  trial,  he  also  waives 
the  right  to  have  the  findings  of  fact  re- 
viewed. In  the  case  at  bar  the  evidence, 
which  is  quite  voluminous,  is  confilcting; 
the  plaintiff  and  some  of  his  witnesses  testi- 
fying to  facts  which  fully  support  the  declar 
ration,  while  the  defendant  and  his  witnesses 
testify  to  facts  which  are  inconsistent  with 
the  plaintiff's  claim.  The  case  was  evidently 
tried  and  considered  with  much  care,  and 
the  court  having  found,  upon  competent  evi- 
dence, that  the  plaintiff  was  entitled  to  re- 
oov^,  we  have  no  right  to  disturb  the  Judg- 
ment Petition  for  new  trial  denied  and  dis- 
missed. 


PBX3K  V.  GOFF. 

(Snpreme  CSonrt  of  Rhode  Island.    July  IB, 

1893.) 

KSTia-W  ON  APPSAI. 

Xbe  flndinn  nf  fact  of  a  judge  of  the 
■npreme  court,  sitting  as  the  court  of  comm(»i 
pleas,  are  conansive  when  there  is  any  evidence 
to  snstala  thsm. 


On  rehearing. 
Atl.  690. 


For  former  report  see  25 


PER  CURIAM.  This  petition  to  based  up- 
<n  the  grounds  that  the  finding  of  facts  by 
the  court  below  was  against  the  evidence, 
and  that  the  damages  are  excessive.  Both 
these  grounds  depend  upon  one  question  of 
fact  In  the  opinion,  In  this  case  (Index  L. 
L.  85,  25  Atl.  690)  the  agreement  upon  which 
the  action  is  based  was  construed  to  be  a 
contract  by  which  Goff  bound  himself  to  pay 
the  surplus  income  (^  the  fund  to  Peck  until 
Peck's  claim  upon  Vaughn  should  be  satis- 
fled.  Vaughn  was  Indebted  to  Peck  on  prom- 
issory notes,  and  on  a  balance  of  book  ac- 
count The  defendant  now  claims  that  as 
be  bad  no  knowledge  of  any  Indebtedness  ex- 
cept the  balance  of  book  account  the  meas- 
ure of  his  liability  was  limited  by  the  amount 
of  such  balance.  The  record  shows  testi- 
mony from  which  the  court  below  might 
have  found  that  the  defendant  had  knowl- 
edge both  of  the  notes  and  the  book  account 
at  the  time  of  the  agreement  and  a  supple- 
mentary statement  of  the  Judge  who  heard 
the  case  states  that  he  did  so  find  upon  the 
question  of  fact  We  cannot  therefore,  dis- 
turb this  finding,  nor  the  amount  of  damages 
awarded,  which  was  in  accordance  there- 
with. 


(MTt.  US) 

RYDER- T.  RYDER. 

(Snpreme  Court  of  Vermont    Windham.    April 

16.  1894.)  ■ 

DrvoBCs— Gbodxds — Condonation. 

1.  Under  Rev.  Laws,  {  2349,  providing  that 
a  marriage  may  l>e  annDlled  when,  at  the  time  of 
marriage,  either  party  was  physically  incapable 
of  entering  into  the  married  state,  it  Is  sufficient 
ground  for  divorce  that  at  the  time  of  the  mar- 
riage the  wife  was  afflicted  with  chronic  syphi- 
lis. 

2.  Snch  a  cause  for  divorce  canaot  be  eoB- 
doned,  as  it  exists  continuously. 

Exceptions  from  Windham  county  court; 
Rowell,  Judge. 

Petition  by  WiUiam  J.  Ryder  against  Cknra 
B.  Ryder  for  divorce.  The  petition  was  cHt- 
mlssed,  and  petitioner  excepts.    Reversed. 

Watennan,  Martin  A  Hltt  for  petltioiier. 


ROSS,  G.  7.  This  Is  a  petition  for  annul- 
ling a  marriage,  upon  the  grounds— Fhrst 
that  it  was  procured  by  fraud;  and,  second- 
ly, that  the  petitionee  was  physically  inca- 
pable of  entering  into  the  marriage  state. 
Rev.  Laws,  |  2849,  provides  that  "the  mar- 
riage contract  may  be  annulled  when  at  the 
time  of  the-  marriage  either  party  •  •  • 
was  •  •  •  physically  Incapable  of  enter- 
ing into  the  marriage  state,  or  when  the  con- 
sent of  either  party  was  obtained  by  force 
or  fraud."  It  is  fbund  that  "at  the  time  of 
this  marriage,  the  petitionee  had  chronic 
syphilis,  which  was  incurable;   that  at  this 
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time  he  supposed  her  to  be  chaste;  that  in 
about  two  months  she  communicated  the  dis- 
ease to  him;  that  they  then  both  consulted 
a  physician,  who  treated  thfem  some  time, 
when  she  got  bettor;  that  he  believed  from 
that  time,  until  the  child  was  bom,  she  had 
got  well  of  the  disease,  and  would  not  be 
troubled  with  It  again;  that  he  did  not 
know  she  had  disease  until  she  communicat- 
ed it  to  him;  that  he  voluntarily  cohabited 
with  her  both  before  and  after  he  knew  of 
her  disease;  that  a  child  was  bom  to  them 
about  a  year  and  four  months  after  the  mar- 
riage; that  the  child  was  a  mass  of  syph- 
ilitic sores,  attributable  to  the  condition  of 
the  mother,  and  soon  died;  that,  at  the  birth 
of  the  child  and  af towards,  the  mother  was 
In  about  the  condition  of  the  child  from  such 
sores;  that  he  never  had  intercoturse  with 
her  after  the  birth  of  the  child;  and  that  at 
no  time  could  he  have  sexual  intercourse 
with  her  without  great  danger  of  contract- 
ing the  disease."  Upon  these  facts  the  ques- 
tion Is  whether  the  trial  court  was  in  error 
in  refusing  to  annul  the  marriage.  A  ma- 
jority of  the  court  think  it  was.  It  Is  not 
found  that  the  petitionee  was  fully  aware  of 
her  condition  at  the  time  of  the  marriage. 
This  court  cannot  presume  she  was,  to  find 
error  in  the  Judgment  of  the  trial. court  It 
has  made  no  finding  on  that  subject  This 
court  would  presume  she  was  not  rather 
than  otherwise,  to  uphold  the  Judgment  of 
the  trial  court  If  it  were  found  that  she 
was  fully  aware  of  her  condition,  she  would 
have  been  guilty  of  a  fraudulent  conceal- 
ment In  not  disclosing  it  to  the  petitions. 
It  would  be  an  essential  fact,  entirely  within 
her  knowledge,  not  within  his,  nor  open  to 
Ills  observation  nor  to  his  Inquiry  upon  any 
reasonable  principles  which  do  or  should  pre- 
vail in  conducting  the  negotiations  which 
lead  up  to  entering  into  the  contract  of  mar- 
riage. It  would  be  both  Indelicate  and  of- 
f oiBlve  to  enter  upon  such  inquiries.  In  such 
a  case,  if  she'  did  not  care  to  disclose  her 
Condition,  she  should  have  declined  his  ad- 
vances. While  there  was  no  malformation, 
which  rendered  complete  sexual  intercourse 
impossible,  there  was  a  physical  condition' 
that  rendered  hM*  incapable  of  healthy  col 
tlon.  BvM7  such  act  by  reason  of  her  phys- 
ical condition,  was  attended  with  great  dan- 
ger of  communicating  to  him  incurable  dis- 
ease,—a  disease  endangering  his  health  and 
life.  Under  similar  statutes,  it  has  been  held 
that  the  physical  incapacity  need  not  be  a 
total  Incapacity  nor  a  malformation;  that  it 
may  consist  of  such  sensitiveness,  from 
whatever  cause,  on  the  part  of  the  wife,  as 
would  make  Intercourse  endanger  her  health 
or  life.  In  Brown  on  Divorce  (page  184)  it  is 
said:  "It  is  an  accepted  rule  that  if,  from 
some  Incurable,  physical,  or  psychic  defect 
of  one  party  to  the  marriage,  sexual  inter- 
course with  the  other  party  is  In^possible  in 
a  complete  and  natural  manner,  or  imprac- 
ticable, without  the  use  of  violence  or  dan- 


ger to  health,  and  If  the  defect  existed  at  the 
date  of  the  marriage,  unknown  to  the  com- 
plainant, on  application  and  upon  strict  proof 
of  the  facts  the  marriage  will  be  declared 
void  ab  initio,  unless  there  has  l)een  insin- 
cerity or  unreasonable  delay."  To  the  same 
in  legal  effect  is  Devanbagh  v.  Devanbagh, 
5  Paige,  554,  3  Lawy.  Ed.  827,  and  note;  Id, 
28  Am.  Dec  448,  and  note;  Newell  v.  New- 
ell, 0  Paige,  25,  4  Lawy.  Ed.  596,  and  note; 
1  Bish.  Mar.  &  DIv.  (2d  Ed.)  H  766,  77T,  789. 
It  Is  frequently  said,  as  in  Brown  on  IM- 
vorce  (page  184),  that  "impotence  is  such  an 
Incurable  sexual  incapacity  as  admits  of  nei- 
ther copulation  nor  procreation."  But  this 
language  must  be  taken  with  limitations,  for 
it  is  followed  by:  "It  may  arise  from  mal- 
formation, or  frt^dlty  of  constitution,  or 
from  any  other  physical  defect  In  the  organs 
of  generation."  In  the  case  at  bar  the  peti- 
tionee's organs  of  generation,  at  the  time  of 
marriage,  were  in  an  Incurably  diseased  con- 
dition, which,  while  it  did  not  physically  ren- 
der her  Incapable  of  copulation,  or  of  bring- 
ing into  life  a  chUd,  a  mass  of  syphilitic 
sores,  as  good  as  dead  when  bom,  yet  did 
render  copulation  and  procreation  on  the 
part  of  the  petitlona*  impracticable,  because 
the  act  endangered  both  his  health  and  life. 
The  facts  found  bring  the  case  within  the 
reason  and  essence.  If  not  within  the  exact 
language,  of  the  rule.  There  could  be  no 
condonation  of  such  a  cause.  It  existed  con- 
tinuously. There  was  no  unreasonable  de- 
lay. The  petitioner  ceased  to  cohabit  or  live 
with  her  as  soon  as  he  was  Informed  of  her 
real  condition,  and  that  it  was  incnrable. 
Judgment  reversed,  and  Judgment  uTmniiing 
the  marriage. 


(66  vt.  200) 

LA  FARRIER  v.  HARDY  et  aL 

(Supreme  Court  of  Vermont     Chittenden. 

March  7. 1894.) 

Latino  Out  Hiouwats  —  Validitt  of  Fsockbo- 

IIIG8. 

Under  R.  L.  §§  2922,  2923,  providing  that 
selectmen,  when  petitioned  to  lay  out  or  alter 
a  highway,  shall  give  notice  of  a  hearing,  and 
that  they  shall  have  the  highway  surveyed,  if, 
after  a  hearing  and  examination,  they  judge 
that  it  should  be  laid  out  or  altered,  soch  notice 
is  essential,  to  give  the  selectmen  jurisdiction. 

Exceptions  from  Chittenden  county  court; 
Rowell,  Judge. 

Action  of  trespass  quare  clausum  fregit 
by  Henry  La  Farrier  against  John  Hardy 
and  others.  There  was  Judgment  for  defend- 
ants, and  plaintiff  excepts.    Reversed. 

H.  F.  Wolcott  and  W.  L.  Bumap,  for  plain- 
tiff. H.  N.  Deavitt  and  Seneca  Haselton,  for 
defendants. 

TTLER,  J.  The  controversy  was  in  rela- 
tion to  a  strip  of  land  six  feet  wide,  situated 
on  the  east  side  of  West  street,  in  the  vil- 
lage of  Winooskl,  in  Colchester,  and  claimed 
by  the  plaintiff  as  a  part  of  his  boose  lot 
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The  defmdants  had  removed  tlie  plalntUT's 
fence,  claiming  that  the  strip  of  land  was 
within  the  limits  of  the  surrey  of  the  street. 
The  plaintifC  insisted  that  it  was  east  of  the 
survey.  By  Act  No.  178,  Laws  1866,  incor- 
porating the  village  of  Winooskl,  substantial- 
ly the  same  powers  were  conferred  upon  the 
tmstees  in  respect  to  the  highways  of  the 
village  as  selectmen  possess  as  to  highways 
In  their  respective  towns.  It  appeared  that 
a  Borvey  of  sev^al  of  the  streets  of  the  vil- 
lage, Including  West  street,  was  made  In 
the  year  1867,  and  was  known  as  the  "Mc- 
Gregor Survey."  In  1871,  West  street  was 
established  by  the  selectmen  according  to 
this  smirey,  and  a  record  thereof  was  made 
In  the  town  clerk's  ofiBce.  A  map  of  that 
and  other  streets  included  in  the  survey  was 
also  filed  and  recorded,  and  this  street  was 
then  opened  for  travel,  and  has  been  kept 
open  ever  rince.  It  further  appeared  that  in 
the  year  1S84  a  large  number  of  freeholdtfs 
petitioned  the  selectmen  to  relocate  and  set 
stone  monuments  at  the  corners  of  several 
streets,  including  West  from  River  street  to 
Its  northern  terminus;  representing  that 
those  streets  were  without  known  boimd- 
arles,  and  that  it  was  inconvenient  for  resi- 
dents to  erect  fences  and  buildings  upon 
them.  Acting  upon  this  petition,  the  select- 
men, in  1885,  caused  a  survey  and  map  of 
certain  streets,  Induding  West,  to  be  made 
by  one  Nash,  placed  monuments  at  the  cor- 
ners and  angles  of  the  streets,  filed  the  sur- 
vey and  map  In  the  town  clerk's  office,  and 
caused  them  to  be  recorded.  They  laid  out 
and  established  the  streets  induded  in  the 
survey,  ordered  them  to  be  wrought  for  pub- 
lic travel,  and  made  a  report  of  their  doings 
to  the  town  clwk's  office.  No  question  was 
made  but  that  this  land  was  within  the  Nash 
surv^,  but  the  defendant  claimed  that  the 
east  line  of  the  McGregor  survey  was  inden- 
t^cal  with  the  east  line  of  the  Nash  survey, 
axid  therefore  that  this  land  was  a  portion 
of  the  street  as  established  by  both  surveys. 
Undo'  insthictlons  from  the  court,  the  Jury 
did  not  return  a  general  verdict,  but  return- 
ed a  special  one  that  at  the  time  the  fence 
was  removed  it  stood  on  the  east  line  of 
West  street  as  eetabltshed  by  the  McGregor 
snivey.  The  plaintiff  was  entitled  to  a  Judg- 
ment on  the  verdict  to  recover  the  amount 
of  damages  found  by  the  Jury,  unless  the  se- 
lectmen, in  tbdr  resurvey  of  1885,  had  au- 
thority to  widen,  and  In  fact  widened,  the 
street  by  including  this  land.  The  select- 
men, in  the  report  of  their  doings  to  the 
town  clerk's  office  upon  their  petition,  refer 
to  certain  other  petitions  on  file  in  that  -office, 
but  they  do  not  state  what  those  petitions 
contain.  So  far  as  the  case  shows,  they 
widened  West  street  by  taking  this  land  up- 
on thrir  own  motion,  without  petition.  They 
were  petitioned  only  to  establish  the  bound- 
aries of  the  street  as  originally  surveyed. 
Section  2814,  R.  L.,  confers  upon  selectmen 
authority  to  lay  out,  alter,  and  discontijiue 


highways  as  the  convoiience  of  the  inhabit-' 
ants  and  the  public  good  require,  and  they 
may  act  without  petition.  This  was  so  h^d 
In  Brock  v.  Bamet,  57  Vt  172.  Therefore 
it  la  unnecessary  to  presume  that  the  select- 
meai  had  a  petition  to  widen  the  street.  It 
was  said  by  Redfleld,  C.  J.,  in  Kidder  v. 
Jennlson,  21  Vt.  108,  that  this  might  be  pre- 
sumed, because  all  reasonable  presumptions 
are  made  In  favor  of  Judicial  and  other  anal- 
ogous proceedings.  It  is  clear  that  they 
might  act  without  a  petition. 

The  exceptions  state  that  there  was  no  evi- 
dence whether  the  selectmen  did  or  did  not 
appoint  a  hearing,  give  notice,  and  consider 
claims  for  damages.  As  they  did  not  intend 
to  widen  the  street  by  taking  the  plaintiff's 
land,  it  is  not  presumable  that  they  gave 
notice  to  him.  But  the  act  of  selectmen  in 
laying  out  or  altering  a  highway  is  not  void 
by  reason  of  their  omission  to  give  notice  to 
landowners  that  they  may  be  heard  upon  the 
question  of  damages.  This  was  held  in  the 
case  above  cited,  when  the  law  required,  as 
it  now  does,  that  the  sdectmen  Should  give 
notice  to  all  parties  interested  of  a  time  and 
place  of  hearing  upon  the  petition,  and  to  all 
poBons  owning  or  interested  in  lands  of  a- 
time  and  place  of  hearing  upon  the  subject 
of  damages.  Rev.  St  c.  20,  g  10;  R.  L.  S§ 
2921,  2922.  In  that  case  the  court  said  that 
the  statute  was  Intended  as  a  direction  to  the 
selectmen  in  their  duty,  and  perhaps  to  im- 
pose an  obligation  upon  them,  which,  if  they 
did  not  perform  when  they  ml^t  should 
form  the  ground  of  an  action  in  faven:  of  any 
one  aggrieved,  but  nothing  more.  When 
selectmen  have  taken  the  other  steps  pointed 
out  by  the  statute,  and  laid  a  highway  open 
to  public  travel,  theh:  omission  to  give  no- 
tice to  landowners  of  a  hearing  upon  the 
question  of  damages  does  not  render  their 
proceeding  a  nullity.  In  such  case  the  land- 
owner is  not  without  remedy.  He  may  have 
commissioners  appointed  to  appraise  his  dam- 
ages, under  R.  L.  {  2932  et  seq.,  or,  under 
section  2940,  have  commissioners  appointed 
to  revise  the  entire  proceedings  of  the  select- 
men. The  omission  of  selectman  laying  a 
highway  to  specify  a  time  for  the  land  owned 
to  remove  his  fences,  timber,  etc.,  ao  that 
the  road  may  be  wrought  wUl  not  render 
their  act  Invalid.  This  was  held  in  the  some 
case,  under  Rev.  St  c.  20,  S  24,  which  is 
identical  with  R.  L.  §  2926. 

The  selectmen  were  petltl<med  to  resurvey 
the  street  under  section  2920,  R.  h.  They  in- 
tended to  resurvey  It  and  re-establish  the 
McGregor  survey,  and  made  report  that  they 
had  acted  "agreeably  with  the  foregoing  pe- 
tition." Being  under  a  mistake  as  to  where . 
the  east  line  of  that  survey  was,  and  suppos- 
ing it  was  six  feet  further  east  than  it  was 
In  fact  they  located  the  east  Une  of  the  street 
six  feet  east  of  the  former  survey,  taking  the 
land  In  question.  Theae  were  uncontroverted 
facts.  Do  they,  with  the  record  of  the  ac- 
tion of  the  selectmen,  the  map  on  file,  and  the 
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monnments  erected,  amount  to  an  appropria- 
tion of  the  plalntllT's  land  to  public  use? 
The  tact  that  they  intended  to  resurrey  the 
street  and  establl^  Its  original  boundaries 
could  not  afTect  what  they  in  fact  did.  Tba 
record  of  what  was  done  must  control,  and 
not  their  intention,  as  subsequently  ex- 
pressed. The  defendants  insisted  at  the  trial 
in  the  court  below,  as  one  ground  of  defense, 
tliat  the  last  surrey  was  Identical  with  tlie 
first,  though  they  claimed  that  the  Nash  sor- 
Tey  established  the  east  line  of  the  street, 
whether  it  was  the  same  as  the  former  sur- 
rey or  not  The  statute  (R.  L.  §  2922)  in  dl- 
rect  t^ms  requires  that  the  selectmen,  when 
duly  petitioned  to  lay  out  or  alter  a  highway, 
shall  appoint  a  time  for  examining  the  prem- 
ises and  hearing  the  parties  interested;  ttiat 
they  shall  give  notice  to  one  or  more  of  the 
petition«'s,  and  shall  also  give  notice  to 
persons  owning  or  interested  in  lands  tlirough 
which  the  higbway  may  pass  of  such  time, 
and  also  of  the  time  when  they  will  con- 
sider claims  for  damages.  The  next  sec- 
tion provides  that  If,  after  examining  the 
premises  and  hearing  the  parties,  they  Judge 
that  the  public  good  or  the  necessity  or  con- 
venience of  individuals  requires  such  fair- 
way to  be  laid  out  or  altered  as  claimed  in 
the  petition,  they  shall  cause  the  same  to  be 
surveyed.  There  is  no  occasion  to  give  no- 
tice that  they  will  consider  claims  for  da'm- 
ages,  unless  they  decide  to  lay  the  road,  and 
cause  It  to  be  surveyed.  TUs  conrt  lias  not 
held  that  the  action  of  selectmen  in  laying  a 
highway  would  be  valid  without  notice  to 
landowners,  so  that  they  might  be  beard 
upon  the  primary  question  whether  the  pub- 
lic good  or  the  necessity  of  convenience  of 
individuals  required  the  taking  of  their  lands. 
At  first  view,  Kidder  v.  Jennison  seems  to 
hold  this.  It  was  an  action  of  case  for  al- 
leged injiU7  by  the  defendants  to  the  plaln- 
tifTs  reversionary  interest  in  certain  lands. 
The  defendants  otterei  In  evidence  a  copy  of 
the  record  of  a  survey  bill  of  the  road  in 
question,  made  by  them  as  selectmen,  etc. 
The  plaintiff  objected  to  this  evidence,  for 
the  reason,  among  others,  tliat  it  did  not  ap- 
pear that  any  notice  was  given  to  the  plain- 
tiff of  the  doings  of  the  selectmen,  so  that  he 
could  appear  and  claim  his  damages  for  lay- 
ing the  road  throu^  his  land.  The  point 
was  not  made  that  he  had  not  had  notice 
to  appear  and  be  heard  upon  the  question  of 
laying  the  road,  and  that  question  was  not 
passed  upon.  The  first  question  to  be  de- 
cided by  the  selectmen  Is  whether  the  pub- 
lic good  or  the  necessity  or  convenience  of 
Individuals  requires  the  laying  of  the  road, 
and  they  are  to  decide  It  upon  an  examina- 
tion of  the  premises,  and  a  hearing  of  the 
persons  interested, — ^the  petitioners  and  oth^ s 
interested  to  have  the  road  laid,  and  the 
landowners  who  may  have  an  interest  to 
keep  their  lands  Intact  The  laying  of  high- 
ways often  requires  the  removal  of  buildings 
and  the  taking  or  inconveniently  dividing 


valnable  lands,  and  landowners  have  a  right 
to  appear  before  the  sdectmen  with  wit- 
nesses and  counsel,  and  contest  the  petition, 
and  show,  if  they  can,  that  there  is  not  anocb 
a  public  or  private  occasion  for  the  road  as 
will  warrant  the  Injury  to  their  property. 
It  is  not  enotigb  that  the  law  makes  ample 
provision  for  them  to  secnre  their  damages 
after  the  road  has  been  laid.  They  have  a 
right  to  appear,  and  oppose  the  condemna- 
tion of  their  lands  to  public  use.  In  Haynes 
T.  LasseU,  29  Yt  159,  the  question  was  wbetb- 
tx  a  highway  could  be  discontinued  witlioat 
notice  to  landowners.  Redfield,  C.  J.,  in  dis- 
cussing the  question,  said:  "The  condemna- 
tion of  land  for  the  use  of  a  highway  is  in 
the  nature  of  a  Judgment  Inter  partes,  tx> 
the  validity  of  whidi,  notice,  actual  or  pre- 
sumptive, Is  indispensable."  Every  sjiecies 
of  property  which  the  public  needs  may  re- 
quire, and  which  government  cannot  law- 
fully appropriate  under  any  other  riglit,  is 
subject  to  be  seized  and  appropriated  imder 
the  right  of  eminent  domain.  Land  for  tlie 
public  ways;  timber,  stone,  and  gravel  with 
which  to  make  or  improve  the  public  ways; 
bnildinga  standing  in  the  way  of  contem- 
plated improvements,— are  liable  to  be  thus 
appropriated.  The  right  to  appropriate  pri- 
vate property  to  public  use  lies  dormant  in 
the  state  until  legislative  action  Is  had.  point- 
ing ont  the  occasions,  modes,  conditions,  and 
agencies  for  its  appropriation.  Cooley,  Const 
LIm.  it  527,  628.  All  that  the  leglslatnre 
does  is  to  oblige  the  owner  to  alienate  his 
possessions  for  a  reasonable  price,  and  even 
this  is  an  extension  of  power  which  the 
legislature  indulges  with  cantion.  1  BL 
C!omm.  139.  Bvery  reqoisite  of  the  statute 
conferring  the  power  to  exercise  ttie  right 
must  be  carefully  observed,  and  the  roles 
strictly  followed;  otherwise  titie  property  Is 
not  effectually  taken,  and  the  proceedings  are 
void.  Ang.  Hlghw.  75,  note.  In  Adams  y. 
Clarksburg,  23  W.  Ta.  203,  tiie  conrt  said: 
"The  taking  of  private  property  for  public 
use,  without  the  owner's  consent,  can  only 
be  justified'  for  the  uses,  in  the  modes,  npon 
the  conditions,  and  by  the  agencies  pre- 
scribed by  law  for  Its  appropriation.  When- 
ever the  private  property  of  an  individnal  Is 
to  be  so  divested  by  proceedings  against  his 
will,  a  strict  compliance  must  be  had  with 
all  the  provisions  of  law  which  are  made  for 
his  protection  and  benefit,  or  the  proceeding 
will  be  Ineffectual.  Those  eondltlons  must 
bo  regarded  as  conditions  precedent,  which 
are  not  only  to  t>e  observed  and  complied 
with  befwe  the  right  of  the  property  owner 
Is  dlstorbed,  but  the  party  claiming  author- 
ity under  the  adverse  proceeding  must  show 
affirmatively  such  compliance.  All  the  au- 
thorities concur  in  holding  that  as  private 
property  can  l>e  taken  for  public  uses,  against 
the  consent  of  the  owner,  only  In  snch  cases 
and  by  such  proceedings  as  may  be  specially 
prescribed  by  law,  and  as  these  proceedings 
are  fiODtrary  to  the  oeutM  at  the  oonunoa 
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law,  and  In  derogation  of  common  right,  they 
are  to  be  strictly  construed,  and  the  party 
who  would  avail  himself  of  this  extracv- 
dlnary  power  must  fully  comply  with  all 
the  provisions  of  the  law  entitling  him  to 
exerdse  it."  It  Is  not  In  accordance  with 
the  spirit  of  oar  constitution  and  laws  tliat 
citizens  should  have  no  opportunity  to  be 
heard  before  judgment  Is  rendered  against 
them  or  their  property.  We  hold  that  no- 
tice to  the  plaintiff  was  necessary  to  give 
the  selectmen  Jurisdiction  of  the  subject-mat- 
ter of  laying  the  street  Nq  notice  was  shown 
to  have  been  given,  and  none  can  be  pre- 
sumed in  the  circumstances  of  the  case; 
tb»efore  the  taking  of  the  land  was  without 
authority,  and  the  defendants  were  .trespass- 
.  ers.  Judgment  lerersed,  and  Judgment  on 
the  verdict 
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(Supreme    Court    of    VennoDt    Windham. 
March  5.  1894.) 

VSMDOB  AND  VsNOBBr-BoNA  FiDE  FDRCBASBBS— 

Trover— Whbn  Haiktaikablb. 

L  Plaintiff  conveyed  land  to  a  partnership 
on  condition  that  the  proceeds  of  timber  thereon 
should  be  applied  to  the  payment  of  a  note. 
Defendant  purchased  one  member's  interest  in 
the  partnership,  and  took  and  retained  plain- 
tiff's deed  to  it  BM  that,  though  the  deed 
had  not  been  recorded,  defendant  had  notice  of, 
and  was  twund  by,  its  terms. 

2.  When  a  deed  conveys  land  on  condition 
that  the  proceeds  of  timber  thereon  shall  be  ap- 
plied to  the  payment  of  a  note,  if  the  vendee 
claims  title  to  tlie  logs,  and  repudiates  the  con- 
dition, the  vendor  becomes  entitled  to  the  pos- 
session of  the  logs,  and  may  maintain  trover 
therefor.    Ross,  C.  J.,  dissenting. 

Exceptions  from  Windham  county  court; 
Hanson,  Judge. 

Trover  by  E.  H.  WiUls  against  Prank  L. 
Adams  for  certain  logs.  Heard  on  the  re- 
port of  referee.  Judgment  for  plaintiff.  De- 
fendant except&    Affirmed. 

Haskins  &  Stoddard,  for  defendant  War- 
terman,  Martin  &  Hitt,  for  plaintiff. 

TAPT,  J.  On  October  31,  1883,  the  plain- 
tiff was  the  owner  of  land  In  Stratton,  from 
which  the  logs  In  controversy  were  cut  On 
that  day  he  conveyed  It  to  Shipman  & 
Brown,  partners,  by  deed  of  warranty,  with 
a  condition  that  "the  proceeds  of  the  bard- 
wood  timber  thereon  shall  be  applied  to  the 
payment  of  a  seventy-live  dollar  note  of 
even  date,"  etc.  "•  •  •  All  said  timber, 
and  the  proceeds  thereof,  to  be  mine  [plain- 
tiff's] until  said  notes  are  paid."  At  the 
same  time  a  mortgage  deed  of  the  premises 
was  given  by  Shipman  &  Brown  to  secure 
the  note  In  question,  with  other  notes,  with 
a  consent  to  the  condition  In  the  warranty 
deed.  The  deeds  were  never  placed  on  rec- 
ord. December  20,  1883,  the  defendant  pur- 
chased Shipman's  interest  In  the  partner- 
ship, and  the  property  thereof,  except  the 
Stratton  land  was  conveyed  to  him  by  Ship- 


man,  but  Shipman,  Brown,  and  the  defend- 
ant understood  tliat  Shipman's  Interest  In 
the  land  passed  to  the  defendant,  or.  In  other 
words,  as  the  parties  termed  it  the  defend- 
ant "stepped  into  Shipman's  shoes."  At  the 
time  of  the  defendant's  purchase;  the  latter 
took  the  deed  from  the  plaintiff  to  Shipman 
&  Brown,  and  since  that  time  has  kept  it 
The  referee  was  unable  to  find  that  he  read 
It  or  had  knowledge  of  the  condition  con- 
tained in  it  until  the  plaintiff  demanded  of 
him  the  logs  in  suit  The  defendant,  for 
himself  and  partner.  Brown,  cut  the  logs, 
and  disposed  of  them,  to  their  own  (not  the 
plaintiff's)  use,  and  claimed,  when  the  plain- 
tiff demanded  them,  that  he  and  Brown  had 
title  to  them,  as  against  the  plaintiff.  The 
defendant  insists  tHat  the  sale  to  Shipman  & 
Brown  was  a  conditional  sale  of  personal 
property,  and,  it  not  being  shown  that  the 
writing  evidencing  it  was  recorded,  he  (de- 
fendant) is  a  subsequent  piu-chaser  without 
notice,  and  the  lien,  as  against  him,  invalid. 
The  defendant  had  no  title  to  the  timber,  ex- 
cept what  he  acquired  under  his  contract 
with  Shipman;  and  having  the  deed  eviden- 
cing Shipman's  right  In  his  possession,  we 
think  he  had  constructive  notice  of  the  state 
and  condition  of  the  latter's  title,  the  same 
as  if  the  deed  had  been  of  record.  The  law 
charged  him  with  notice.  The  record  would 
have  been  no  more  effective  as  notice  than 
the  deed  Itself.  The  defendant  claims  an- 
der  rights  derived  from  the  plaintiff,  and  Is 
bound  by  everything  stated  In  the  convey- 
ances constituting  his  claim  of  tltl&  Wheth- 
er the  property  in  the  timber  was  of  such  a 
native  as  to  require  a  record  of  its  sale,  un- 
der R.  Lb  {  1902,  we  are  not  called  uiK>n  to 
decide,  for.  If  it  was,  the  defendant  had  con- 
structive notice  of  it 

The  defendant  further  Insists  that  under 
the  arrangement  between  the  plaintiff  and 
Shipman  &  Brown,  he  (the  defendant),  as 
vendee  of  Shipman,  had  license  to  convert 
the  timber  into  money,  and  therefore  trover 
cannot  be  maintained  for  the  logs.  His 
license  was  special,— that  he  should  cut  the 
timber,  and  apply  the  proceeds  upon  the 
note.  Tbe  only  right  he  had  to  the  tim- 
ber was  upon  condition  that  Its  proceeds 
should  be  applied  upon  the  note,  the  fair 
meaning  of  which  Is  that  he  could  not  sell 
the  logs  unless  the  pay  or  the  proceeds 
should  go  directly  to  the  plaintiff.  The  de- 
fendant's right  to  .the  logs  was  terminable 
by  any  act  of  his  that  put  an  end  to  the 
character  or  right  in  which  he  held  the 
timber.  The  act  of  claiming  the  logs  as  his 
own,  and  selling  them  as  bis  own,  was  of 
that  nature,  and  made  him  a  wrongdoer. 
When  the  defendant  repudiated  tbe  lien,— 
claimed  titie  to  the  logs  In  himself,- in  utter 
disregard  of  the  plalntifTs  rights,  he  was  a 
wrongdoer,  and  the  plaintiff  became  entltted 
to  the  possession  of  the  logs,  and,  having  the 
title,  can  well  maintain  trover.  The  princi- 
ple here  stated  was  applied   In  White  v. 
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Langdon,  30  Vt  509,— a  case  similar  to  this 
in  its  facts,— In  an  action  of  trover  against 
the  purchaser  from  the  conditional  vendee, 
who  had  leave  to  trade  off  the  horse,  provid- 
ed the  avails  were  paid  to  the  plaintiff.  The 
sale  in  this  case  was  upon  condition  that  the 
proceeds  of  the  hardwood  lumber  should  be 
applied  in  payment  of  the  $75  note,  and  the 
defendant  had  no  right  to  cut  the  timber,  un- 
less the  proceeds  were  ao  applied.  Judgment 
affirmed. 

BOSS,  0.  J.  (dissenting).  To  maintain  this 
action  the  plaintiff  must  establish  that  he 
was  entitled  to  the  hardwood  logs  when  he 
demanded  them  of  the  defendant,  Just  be- 
fore bringing  this  suit,  August  12,  1890.  He 
must  establish  that  he  then  had  a  general  or 
special  property  in  the  logs,  and  was  enti- 
tled to  their  immediate  possession.  Swift  v. 
Moseley,  10  Vt  208;  Hickok  v.  Buck,  22  Vt 
149.  To  maintain  his  title  and  right  of  pos- 
session, he  relies  upon  the  condition  in  his 
deed  to  Shlpman  &  Brown,  dated  October  31, 
1883,  and  their  mortgage  back  to  secure  the 
performance  of  the  condition.  The  property 
conveyed  was  a  timber  lot  in  Stratton.  Ship- 
man  &  Brown  were  manufacturers  of  lum- 
ber. The  defendant  purchased  Shipman's- 
rights  in  the  partnership  of  Shlpman  & 
Brown,  and  took  upon  himself  Shipman's 
liabilities  in  It  The  plaintiff's  deed  was  an 
ordinary  warranty  deed  of  the  lot  of  land, 
with  a  condition  in  regard  to  the  timber  cut, 
and  to  be  cut  therefrom.  By  it  the  pro- 
ceeds of  the  timber  were  to  be  applied  to  the 
paym«it  of  the  notes  of  Shlpman  &  Brown 
falling  due  in  1884,  1885,  and  1886.  The  pro- 
ceeds of  the  hardwood  timbeiv-the  logs  In 
controversy— were  to  be  applied  to  the  pay- 
ment of  a  note  falling  due  February  1,  1886. 
The  condition  closes  with  these  words:  "All 
said  timber,  and  the  proceeds  thereof,  to  be 
mine  until  said  notes  are  paid."  By  this  the 
plaintiff  reserves  the  proceods,  as  well  as  the 
timber.  By  the  deed  he  gives  the  grantees 
the  right  to  enter,  and  take  possession  of  the 
lot,  cut  remove,  and  manufacture  the  timber 
into  lumbar,  and  turn  the  lumber  into  money 
or  proceeds.  The  bailment  is  not  ended  im- 
til  the  timber  is  manufactured,  and  turned 
Into  money  or  proceeds.  The  proceeds  are  to 
be  applied  to  the  payment  of  the  note.  Not 
until  the  lumber  is  turned  into  proceeds  is  it 
to  be  applied  to  the  note  held  by,  and  be- 
longing to,  the  plaintiff.  By  the  terms  of  the 
bailment,  the  money  or  proceeds  are  to  come 
into  the  hands  of  the  defendant,  as  much  as 
the  timber  or  lumber.  In  all  these  stages.  It 
is  title  property  of  the  plaintiff;  but  he  has  no 
right  to  the  possession  of  it  until  it  becomes 
money  in  the  hands  of  the  defendants,  or  In 
a  condition  to  Ue  applied  to  the  payment  of  a 
note,— a  money  obligation.  Such,  I  think,  is 
the  construction  to  be  placed  ty»on  the  lan- 
guage of  the  condition.  It  could  not, have 
been  the  Intention  of  the  parties  to  the  deeds 


that  the  defendants  should  sdl  the  lumber, 
so  that  the  money  coming  from  such  sales 
should  be  paid  by  the  purchasers  to  the  plain- 
tiff, and  unless  the  payment  was  so  made  the 
sale  was  illegal  and  unauthorized.  In  that 
case  the  defendant  would  have  had  nothing 
to  do  with  the  proceeds.  Such  proceeds  could 
nev^  come  into  his  hands.  If  such  had  been 
the  Intention,  different  and  more  appropriate 
langnmge  would  have  been  used  by  the 
parties  to  the  deed.  It  would  have  been  spe- 
cifically provided  that  the  money  coming  from 
any  sale  of  the  lumber  should  be  paid  to  the 
plaintiff.  But  without  so  specifying,  the 
plaintiff  provided  that  the  defendant  when 
he  had  the  hardwood  logs  converted  into 
mcmey  or  proceeds,  should  hand  enough  of  it 
to  him  to  liquidate  the  note.  On  this  con- 
struction,—which,  to  my  mind,  is  the  proper 
one,— the  plaintiff  was  not  entitled  to  the 
hardwood  logs,  either  when  he  demanded 
them,  or  at  any  time,  because  the  terms  of 
the  bailment  were  not  ended  until  the  logs 
had  been  turned  into  money.  Then  the  plain- 
tiff had  a  right  to  have  that  identical  money 
paid  to  him,  so  far  as  was  necessary  to 
liquidate  the  note.  In  my  Judgment  on  any 
proper  construction  of  the  language  of  the 
condition,  when  applied  to  the  facts,— that 
the  property  was  a  timber  lot  conveyed  to 
manufacturers  of  lumber,  to  have  the  timber 
taken  off,  manufactured  and  sold  by  them, 
to  meet  the  demands  of  customers,  and  the 
money  received  applied  to  the  payment  of 
the  note,— this  case  cannot  be  brought  with- 
in White  V.  Langdon,  30  Vt  599,  where  It 
was  found  that  McLeran's  only  authority  to 
sell  the  horse  m&B  on  condition  that  the 
avails  should  be  paid  to  the  plalntiir.  He 
sold  the  horse  without  complying  with  the 
condition,  and  therefore  wrongfully.  If  my 
construction  of  the  condition  of  the  deed  is 
the  correct  one,  the  defendant  and  his  part- 
ner lawfully  sold  the  lumber  coming  from 
the  hardwood  logs  demanded,  and  cannot  be 
made  liaUe  for  them  in  this  acticm. 

(«t  vt  n<) 
POOTB  V.  WOODWORTBL 
(Supreme  Court  of  Vermont.    Addison.    Iblarcfa 

28,1894.) 
Sale  o»  Goods  —  Bbeach  of  Warrasti  —  Evi- 

DBNOB  —  DaMAOIB  — VbBDICT  —  CORBBCTIOK  BT 
JUBT. 

1.  On  an  issue  whether  the  minouB  condi- 
tion of  certain  jars  was  caused  by  defects  in 
manufacture,  or  by  being  stored  several  yean  in 
a  dirty  condition,  a  piece  of  white  paper  which 
had  been  rubbed  on  the  inside  of  the  jars  was 
inadmissible  to  show  that  they  were  not  stored 
in  a  dirty  condition,  it  not  appearing  when  the 
examination  was  made^  or  that  the  jars  were 
then  in  the  same  condition,  in  this  req>ect  as 
when  stored. 

2.  In  an  action  on  a  warranty  of  certain 
Jars,  which  became  useless  after  a  few  years' 
use,  plaintiff  alleged  defects  in  manufacture, 
while  defendant  alleged  that  they  were  not 
properly  handled.  Held,  that  it  waa  proper  ts 
instruct  that  plaintiff  could  recover  only  tot 
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tbe  damages  caused  hy  defendant's  negligence, 
and  not  for  those  cansed  by  his  own. 

3.  Where  the  jury  go  out  of  thdr  province, 
and  award  costs,  there  la  no  error  in  permitting 
tiiem  to  correct  their  verdict  in  that  regard. 

Eixceptlona  from  Addison  county  eonrt; 
Tyler,  Judge. 

Action  by  Henry  S.  Poote  against  F. 
Woodworth  for  breach  of  warranty.  From 
a  judgment  for  defendant,  plaintiff  excepts. 
Affirmed. 

Tlie  plaintiff  sued  on  an  implied  warranty 
of  400  stone  jars  furnished  by  the  defend- 
ant to  the  plaintiff  toe  the  packing  and  stor- 
ing of  butter.  The  first  exception  relied  upon 
by  the  plaintiff  was  stated  in  the  bill  of  ex- 
ceptions as  follows:  "The  plaintiff  relied  on 
and  Introduced  evidence  tending  to  show  the 
fact  that  while  using  them  for  the  purpose 
aforesaid,  the  first  season  after  receiving 
them,  some  few,  of  said  jars  showed  a  llttie 
flalcing  of  the  glazing;  that  he  used  them  the 
next  season,  and  then  packed  them  up  in 
the  storage  house,  where  they  remained 
for  three  or  four  years,  without  inspection; 
that  when  he  inspected  them  again  they 
were  practically  worthless,  and  in  a  ruinous 
condition,  because  of  the  flaldng  of  the  glaz- 
ing and  the  falling  to  pieces  <^  the  jars  in 
handling.  This  was  tbe  defect  complained 
of,  and  the  plaintiff  introduced  evidence 
tending  to  show  that  the  said  defect  was 
caused  by  the  Improper  burning  of  said  jars 
in  the  process  of  manufacture.  The  de- 
fendant did  not  controvert  the  plaintiff's 
evidence  as  to  the  condition  of  the  Jars,  but 
claimed  that  it  was  not  due  to  any  fault 
in  tbe  manufacture,  and  rdled  on  and  In- 
troduced evidence  tending  to  show  that  the 
Jars  in  questicn  were  put  up  and  stored 
by  tbe  plaintiff  in  so  negligent  a  manner 
as  to  cause  tbe  flaking,  the  glazing,  and  the 
breaking  of  the  jars,  especially  claiming, 
and  Introducing  evidence  tending  to  show, 
,  that  the  damage  was  due  to  the  dirty  and 
greasy  condition  in  which  the  jars  were  put 
up  and  stored  by  the  plaintiff.  The  plain- 
tiff denied  that  said  jars  were  put  up  and 
stored  in  such  a  condition,  and  in  rebuttal 
Introduced  as  a  witness  one  George  Ham- 
mond, who  testified  as  follows:  'Q.  You 
testified  that  you  had  been  up  and  examined 
these  jars?  A.  Yes,  sir.  Q.  Did  you  ex- 
amine these  jars  with  regard  as  to  whether 
they  were  greasy  or  not?  A.  Yes,  sir.  Q. 
WUl  you  state  to  tbe  jury  what?  A.  I  had 
some  white  paper  in  my  pocket,  and  rubbed 
it  around  on  tbe  inside  of  them,  and  I 
thought  they  were  a  very  clean  lot  of  Jars 
for  the  amount  of  time  they  bad  been  stand- 
ing. Q.  Have  you  got  the  paper  with  you? 
A.  There  was  so  many  different  jars,  I 
rubbed  it  around  two  or  three  times  on  the 
inside  of  the  Jars.'  The  plaintiff's  attorn^ 
oltetei  this  paper  In  evidence,  to  which  the 
defendant  objected,  and  it  was  excluded  by 
tbe  court  To  this  ruling  the  plaintiff  ex- 
cepted." 


The  plaintiff  excepted  to  the  following  part 
of  the  charge:  "It  has  been  claimed  that  the 
plaintifTs  own  negligence  in  the  care  of 
these  jars  might  have  contributed  to  produ- 
cing their  condition.  If  yon  should  find  that 
he  was  wanting  In  tbe  care  of  these  Jars, 
why,  then,  you  will  say  how  much  his  want 
of  care  contributed  to  this  conditi<Hi,  and. 
If  he  is  entiticd  to  damages,  how  much  less 
should  be  received  than  be  would  have  re- 
ceived if  he  bad  used  proper  care  over  them; 
and  your  minds  are  directed  to  'whatever 
evidence  there  is  in  tbe  case  as  to  any  want 
of  care,— wfaetber  this  was  a  suitable  place 
to  store  them,  or  whether  this  evidence  dis- 
closes any  want  of  care  on  bis  part  in  stor- 
ing them,  putting  them  away  in  a  proper 
condition;  whether  there  is  any  negligence 
shown  on  bis  part  in  tbe  mattw  of  caring 
for  these  jars."  The  jury,  after  having  con- 
sidered the  case,  returned  tbe  following  ver- 
dict: "In  this  case  tbe  jury  say  that  tbe 
defendant  did  not  assume  and  promise  in 
manner  and  form  as  the  plaintiff  in  his  dec- 
laration hath  alleged,  and  tbe  defendant  pay- 
ing bis  own  costs."  Tbe  verdict  was  read 
by  the  clerk  in  open  court,  and  handed  to 
tbe  presiding  judge,  who  said  to  the  jury 
that  they  were  evidentiy  laboring  under  a 
misapprehension;  that  tbe  jury  had  no  cen- 
tred over  costs,  which  must  follow  the  event 
of  the  suit;  and  that  they  might  retire,  and 
further  consider  their  verdict  The  jury 
then  retired,  and  after  a  time  returned  into 
court  with  this  verdict:  "In  this  cause  tbe 
ivry  say  that  the  defendant  did  not  assume 
In  manner  and  form  as  the  plaintiff  in  his 
declaration  batb  alleged.  They  therefore  find 
for  tbe  defendant  to  recover  of  the  plaintiff 
his  costs."  This  the  court  received,  against 
tbe  exception  of  tbe  plaintiff.  The  plaintiff 
then  filed  a  motion  In  arrest  for  that  tbe 
verdict  had  been  improperly  taken.  The 
court  overruled  the  motion,  and  gave  Judg- 
ment on  tbe  verdict  to  which  the  plalntitt 
excepted. 

Button  &  Button,  for  plaintiff.  Bard  & 
BUss,  for  defendant 

THOMPSON,  J.  1.  Tbe  Issae  was  -nrbetber 
tbe  ruinous  condition  of  tbe  Jars  fbnr  or  five 
years  after  the  plaintiff  purchased  them  was 
the  result  of  Improper  burning  in  the  pro- 
cess of  manufacture,  or  was  acansed,  as 
claimed  by  the  defendant  by  their  having 
been  put  up  and  stored  by  the  plaintiff  for 
three  or  four  years  In  a  dirty  and  greasy 
condition.  To  meet  this  claim  of  tbe  de- 
fendant tbe  plaintiff  improved  Hammond  as 
a  witness,  whose  evidence  tended  to  prove 
tbat  be  bad  examined  the  jars  in  regard  to 
their  being  greasy  or  not,  and  in  making  bis 
examination  had  rubbed  a  piece  of  white 
paper  around  on  tbe  inside  of  some  of  tbe 
Jars.  Tbe  plaintiff  offered  this  paper  in 
evidence,  and  it  was  excluded,  to  which  he 
excepted.    The  plaintiff's  evidence  tended  to 
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prove  that,  .after  being  last  used  by  him,  the 
Jars  had  been  packed  in  a  storage  house, 
and  had  remained  there  three  or  four  years. 
To  hSTe  rendered  the  paper  admissible,  it 
mnst  hare  appeared  that  the  Jars  to  which 
It  was  applied  were  then  In  substantially 
the  same  condition,  in  regard  to  being  dirty 
and  greasy,  as  they  were  when  packed. 
There  was  no  offer  to  show  that  sncb  was 
the  fact,  or  to  show  when  Hammond  made 
his  examination.  It  cannot  be  presumed 
that  there  was  evidence  In  the  case  which 
made  the  paper  admissible,  for  that  would 
be  to  presume  error,  when  the  presumption 
Is  to  the  contrary,  unless  it  is  shown  afflrma- 
tlvely  by  the  record.  We  think  the  true 
mle  is  that,  to  assign  legal  error  in  the  exclu- 
sion the  exceptions  mnst  show  affirmatively 
that,  in  the  then  present  aspect  of  the  case, 
the  evidence  excluded  was  admissible,  with- 
out an  offer  to  introduce  other  evidence 
which  would  make  it  admi8sibl&  Again,  It 
does  not  appear  that  the  paper  would  have 
tended  to  prove  any  fact  beneficial  to  the 
plaintiff.  It  may  have  been  perfectly  dean, 
or  it  may  have  been  discolored  by  dirt  and 
grease,  or  It  may  have  been  In  some  other 
condition.  There  was  no  error  in  excluding 
It  Foster's  Ex'rs  v.  Dickerson,  64  Vt  283, 
24  Atl.  253;  Roach  v.  Caldbeck,  64  Yt  693, 
24  AU.  089;  Carpenter  v.  WiUey,  66  Vt  168, 
26  AtL4S8. 

2.  The  extract  from  the  charge  to  which 
the  plaintiff  excepted  does  not  purport  to 
be  all  that  the  court  said  on  the  subject  oC 
damages,  and  it  is  to  be  taken  that  the  gen- 
eral rule  In  respect  to  the  measure  of  dam- 
ages in  a  case  like  this  was  correctly  stated. 
The  plaintiff  claims  that  the  Jars  were  then 
practically  worthless,  and  that  the  defend- 
ant was  responsible  for  their  being  In  that 
condition,  while,  on  the  other  hand,  the  de- 
fendant contended  that  their  condition  was 
not  the  result  of  his  fenlt,  but  of  the  plaln- 
tUTs  negligence.  By  this  part  of  the  charge 
the  Jury  were,  in  effect,  told  that  if  they 
found  the  defendant  was  liable,  yet  if  the 
ruinous  condition  of  the  Jars  was  in  part 
caused  by  the  negligence  of  the  plaintiff,  he 
could  not  recover  for  such  damages  as  he 
had  sdstained  by  reason  of  his  own  negli- 
gence, but  only  tat  such  as  he  had  sustained 
by  reason  of  the  defendant's  fanlt  This 
was  a  proper  caution  in  view  of  the  respec 
tive  claims  .of  the  parties.  It  was  not  re- 
versible error  to  thus  charge. 

&  There  was  no  error  in  permitting  the 
Jury  to  correct  their  verdict  in  respect  to 
costs.  The  Jury  went  out  of  their  province 
in  awarding  costs,  and  the  court  might.  In 
the  first  instance,  have  treated  that  part  of 
the  verdict  as  surplusage.  The  motion  in 
arrest  of  Judgment  was  also  properly  ov«^ 
ruled.  Montgomery  v.  Maynard,  33  Vt  450; 
Germond's  Adm'r  v.  Ballroad  Co.,  65  Vt 
126,  26  Atl.  401;  Grotton  v.  GUdden,  84  Me. 
686,  24  Atl.  1008;  Allen  v.  Aldrlch,  9  Fost 
(N.  H.)  76;  Tucker  v.  Cochran,  47  N.  H.  54; 


Lincoln  v.  Hapgood,  11  Mass.  858;  Harrison 

V.  Jaquess,  29  Ind.   208;    HIL  New  Trials, 
IDS,  118.    Judgment  affirmed. 


(«VL  at) 

RUGO  V.  COMMERCIAL  UNION  TEL.  CO. 

(Supreme  Court  of  Vermont     Franklin. 
March  28,  1884.) 

Erectiox  ov  Tbi/eobaph  Link— Diufxen. 
Where  it  does  not  appear,  in  erecting  a 
telegraph  line  along  a  highway,  that  it  would  be 
Inexpedient  to  erect  it  without  inconrenience 
in  traveling,  or  making  repairs  of  the  highway, 
nor  that  it  was  erect^  along  the  streets  of  a 
village,  or  in  front  of  er  near  a  dwelling,  nor 
that  it  became  necessary  to  cot  or  injure  trees, 
selectmen  have  no  power  to  award  damages  to 
an  abutting  landowner,  under  R.  L.  |  3637,  pro- 
viding that  the  selectmen  of  a  town  shall  ap- 
praise the  damages  caased  by  the  erection  of 
a  telegraph  line. 

Appeal  from  chancery  court,  Franklin  coun- 
ty;  Start,  Chancellor. 

Bill  for  an  injunction  by  Benjamin  F. 
Rugg  against  the  Commercial  Union  Tele- 
graph Company.  BVom  a  decree  dismissing 
the  bill,  orator  appeals.     Affirmed. 

The  orator  was  the  owner  of  a  tarm  sit- 
uated Just  outside  the  limits  of  the  village 
of  St  Albans.  Through  this  farm  the  se- 
lectmen of  the  town  of  8t  Albans  had  laid 
a  highway  which  was  called  "Thorpe  Ave- 
nue," and  which  connected  with  one  of  the 
streets  of  the  village.  The  orator's  land 
upon  either  side  of  Thorpe  avenue  was  suit- 
able for  building  lots,  and  it  was  his  Inten- 
tion to  ntlllze  it  for  that  purpose,  but  no 
buildings  had  been  erected.  The  defendant 
against  the  protest  of  the  orator,  constructed 
Its  telegraph  line  along  Thorpe  avenue. 
Thereopon,  the  orator  applied  to  the  select- 
men of  the  town  of  St  Albans,  who  award- 
ed him  $600  damages.  This  bill  was  to  en- 
join the  use  of  this  line  across  the  land  of 
the  orator  until  the  award  of  |000  was  paid. 

Farrlngton  &  Post  for  orator.  Wilson  & 
Hall,  for  defendant 

START,  J.  The  orator  seeks  to  recover 
the  sum  of  $500,  awarded  to  him  by  the  se- 
lectmen of  the  town  of  St  Albans  as  dam- 
ages on  account  of  the  erection  of  a  tele- 
graph line  In  and  along  a  pnbllc  highvniy 
adjacent  to  his  lands.  R.  L.  |  9633,  pro- 
vides that  persons  assodated  together  to 
erect  a  line  of  telegraph  wires  In  this  sUte 
may  set  orect  and  maintain  tbe  posts  and 
other  necessary  fixtures  therefor  in  and 
along  any  highway;  but  the  same  shall  be 
done  so  as  not  to  Interfere  with  the  public 
convenience  In  traveling  on  such  highway, 
or  In  repairing  the  same.  R.  L.  i  3634.  pro- 
vides that  If  it  is  found  inconvenient  or  Inex- 
pedient to  erect  such  telegraph  wires,  agree- 
ably to  section  8633,  the  selectmen  of  the 
town  where  such  difficulty  arises  shall  de- 
torndne,  on  application,  where  and  in  what 
manner  such  wires  shall  be  erected,  giving 
notice  to  the  parties  interested,  and  aball 
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<»rtlfy  tbeir  declMon,  and  cause  the  same  to 
be  recorded  in  the  -town  clerk's  office.  R. 
li.  I  3eS5,  provides  that,  if  it  is  fotmd  desirar 
Ue  to  erect  snch  line  of  telegraph  in  and 
along  the  streets  of  a.  TlUnge,  or  in  front  of 
and  near  residences  of  any  persons,  and  snch 
persons  object  thereto,  they  may  apply  to 
the  selectmen  of  such  town,  or  officers  of 
snch  TUlage,  who  shall  determine  through 
what  streets  that  same  shall  pass,  or  in  what 
manner.  If  at  all,  such  objections  may  be 
obviated;  and  such  decision  shall  be  final, 
notice  being  given  as  required  In  section 
3634.  R.  L.  g  3637,  provides  that  when.  In 
the  erection  of  a  telegraph  line,  the  owner 
or  occupant  of  lands  or  tenem^ts  sustains, 
or  is  likely  to  sastaln,  damages  thweby,  the 
selectmen  of  the  town  shall  appraise  sudi 
damage,  and  the  same  shall  be  paid  before 
the  line  Is  erected.  Without  deciding  what 
rights  telegraph  companies  have,  mider 
these  enactments,  we  think  it  clear  that  the 
legislature  intended  that  they  should  have 
the  right  to  erect  and  maintain  telegraph 
lines  in  and  along  any  highway  without  ob- 
taining consent  to  do  so  from  any  one,  pro- 
vided the  convenience  of  the  public  in  trav- 
eling, and  the  repairing  of  the  highway,  are 
not  thereby  interfered  with,  and  the  same 
are  not  erected  In  and  along  the  streets  of 
a  vlUage,  or  in  front  of  or  near  a  residence. 
Telegraph  Co.  t.  Bullatd,  65  Vt  684,  2T  Atl. 
322.  Selectmen  are  not  given  authority  or 
Jurisdiction  in  respect  to  such  Unes,  and,  if 
they  have  power  to  make  a  valid  assessment 
of  damages,  such  power  is  limited  and  re- 
stricted to  such  Unes  and  parts  of  lines  as 
eome  within  the  exceptions  provided  tor  in 
these  enactments,  vis.  highways,  whwe  it  la 
found  inconvenient  or  in^cpedlent  to  erect 
such  Unes  without  int^fering  with  the  pub- 
lic travel,  or  the  repairing  of  the  highway, 
and  when  objections  are  made  to  erecting 
lines  in  and  along  the  streets  of  a  vUhige,  or 
in  front  of  or  near  a  reaideoce.  Section  3633, 
as  amended  by  No.  32  of  the  Acts  of  1888, 
provides  that  telegraph  and  telephone  com- 
panies, in  constructing  and  maintaining  their 
lines,  shall  not  cnt  or  injure  any  tree  with- 
out the  written  consent  of  the  adjoining 
landowner  or  occnpant,  unless  the  sdectmen 
of  the  town,  <Mr  trustees  of  the  vUlage,  or 
aldermen  of  the  city,  where  snch  tree  is  sit- 
uated, shall  decide,  after  due  notice  to  the 
owner  or  occupant  of  the  time  and  place  of 
hearing,  that  such  catting  or  injury  is  nec- 
essary; and  they  shaU  pay  such  damages 
as  said  selectmen,  trustees,  or  aldermen  shall 
award  for  the  same.  From  this  enactment^ 
it  would  seem  that  the  legislature  did  not 
understand  that  selectmen  were  authorized 
to  award  damages  to  owners  or  occupants 
of  land,  except  In  those  cases  where  they  are 
given  jmisdlction  to  locate  the  Une.  If  they 
bad  general  anthorily  to  award  damages  in 
aU  cases  to  adjoining  owners  or  occupants 
of  lands,  then  this  enactment,  so  far  as  it 
relates  to  the  aaaessment  of  damages,  was 


unnecessary.  The  morfe  reasonable  constrtac- 
tion  to  be  given  to  these  enactments  is  that 
section  3637  does  not  authorize  selectmen 
to  assess  damages  to  owners  or  occupants  of 
adjoining  lands  or  tenements,  except  in  those 
cases  where  it  becomes  inconvenient  or  im- 
practicable to  erect  a  line  without  incon- 
venleoce  in  traveling  ai>on  and  repairing  a 
highway,  and  where  It  becomes  desirable  to 
erect  the  line  In  and  along  the  streets  of  a 
village,  or  in  front  of  or  near  a  residence, 
and  objections  are  made.  Section  3637  must 
be  construed  in  connection  with  preceding 
sections,  which  relate  to  the  power  and  Juris- 
diction of  selectmen  In  the  location  of  tde- 
graph  Unes;  and,  when  so  construed,  it  Is 
clear  that  the  legislature  considered  that 
there  might  be  places  upon  highways  where 
it  would  be  Impracticable  to  erect  a  tele- 
graph line  without  Interfering  with  the  trav- 
eling pubUc  and  the  repairing  of  the  high- 
way, and  that  there  might  be  vaUd  objec- 
tions to  erecting  a  Une  along  the  streets  of 
a  vlUage,  or  In  firont  of  or  near  a  dwelling 
house;  and,  for  such  cases,  it  provided  that 
selectmen  or  vUlage  officers  should  be  caUed 
upon  to  locate  the  Une,  and  determine  how 
objections  could  be  obviated,  and  that  select- 
men should  assess  damages.  Whether  these 
provisions  are  sufficient  to  authorize  select- 
men to  make  a  valid  assessment  of  damages 
in  the  exceptional  cases  provided  in  these 
enactments,  we  do  not  decide.  The  orator's 
case  does  not  fall  within  any  of  the  excep- 
tions. It  does  not  appear  that,  in  the  erec- 
tion of  the  line  in  question,  it  became  incon- 
venient or  Inexpedient  to  erect  It  without  In- 
convenience In  travelihg  or  In  making  re- 
pairs, nor  does  It  appear  that  the  Une  was 
erected  in  or  along  the  streets  of  a  vlUage, 
or  In  front  of  or  near  a  dweUIng,  or  that  It 
became  necessary  to  cut  or  Injure  trees.  The 
burden  was  on  the  orator  to  show  that  the 
selectmen  had  Jurisdiction  to  make  the 
award  they  did  make.  This  he  has  not  done. 
Therefore,  it  must  be  held  that  the  select- 
men acted  without  authority,  and  that  the 
award  made  by  them  Is  void.  The  decree  of 
the  court  of  dianceiy  Is  affirmed,  and  cause 
remanded. 


THKOPP  V.  KNIGHT. 

(Coort  of  Chancery  of  New  Jersey.    Jan.  6, 
1884.) 

CbJiITKl  Uobtoaoss— V.^iditt  as  against  Cred- 
itors—Affidavit BT  MORTOAOEB. 
Under  Revision,  Ut  "Morteages,"  {{  89, 
40,  making  void,  as  against  creditors,  chattel 
mortgages  not  accompanied  by  immediate  deliv- 
ery, and  foUowed  by  actual  and  continued 
change  of  possession,  unless  the  mortgage,  with 
an  annexed  affidavit  of  the  holder,  stating  the 
consideration,  and,  as  nearly  as  possible,  the 
amoont  due  and  to  become  due,  is  recorded,  an 
affidavit  stating  the  consideration  to  l>e  the  in- 
dorsement of  certain  notes  of  the  mortgagor, 
but  failing  to  give  the  name  of  the  payee  or 
holder,  the  amount  and  date  of  each  note^  or  to 
show  that  they  were  ever  put  in  drcnlation  and 
are  stiU  ontstanding,  is  InsvffidsBt. 
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Bill  by  WQUam  R.  Thropp  dgHlnst  Howard 
Knight  for  an  Injnnotloa.  Prdlmlnary  in- 
junction granted. 

W.  D.  Holt,  tor  amiplainant  A.  H.  Dawee, 
iix  defiendant. 

BIRD,  v.  C.  An  otdCT  to  show  cause  was 
allowed  In  this  case  because  of  the  doobt 
which  forcibly  presented  itself  to  the  mind 
upon  the  reading  of  the  affidavit  annexed  to 
the  chattel  mortgage— as  to  its  suffldenqy— 
which  the  complainant  seeks  to  have  post- 
poned to  his  Judgment.  The  affidavit  Is  in 
the^  words:  "Barclay  Knight,  being  duly 
affirmed  according  to  law,  upon  his  oath 
deposes  and  says  that  he  is  the  holder  of  the 
foregoing  mortgage;  that  the  consideration 
of  said  mortgage  is  the  Indorsement  of  notes 
by  deponent  for  the  accommodation  of  the 
mortgagor,  the  above-mentioned  Howard 
Knight,  and  such  Indorsements  as  he  may 
hereafter  make  for  the  accommodation  and 
ben^t  of  the  said  Howard  Ejiight,  and  any 
liability  (X  obligation  assumed  by  the  depo- 
nent for  the  b^i^t  of  the  said  Howard 
Knight,  now  existing,  or  which  may  here- 
after exist;  that  this  deponent  Is  now  liable 
on  promissory  notes  tor  the  benefit  and  ac- 
commodation of  the  said  Howard  Knight  to 
the  amount  of  four  thousand  two  hundred 
and  dghty  dollars  and  thirty-two  cents,  and 
that  the  amount  due  and  to  grow  due  on  the 
said  mortgage  Is  such  sum  as  deponent  may 
be  compelled  to  pay  by  reason  of  any  indorse- 
ment, security,  or  assumption  undertaken  or 
incurred  for  the  benefit  of  the  said  Howard 
Knight,  not  exceeding  the  sum  of  four  thou- 
sand two  hundred  and  eighty  dollars  and 
thirty-two  cents,  and  such  further  sum  or 
sums  for  Interest  on  the  said  notes  which 
this  deponent  may  be  compelled  to  pay." 

The  language  of  the  statute'  Is:  "That 
every  mortgage  or  conveyance  intended  to 
opei^ate  as  a  mortgage  of  goods  and  chattels 
hereafter  made,  which  shall  not  be  accom- 
panied by  an  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued  change  of 
possession  of  the  things  mortgaged,  shall  be 
absolutely  void  as  against  the  creditors  of 
the  mcH-tgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  In  good  faith, 
unless  the  mortgage,  having  annexed  thereto 
an  affidavit  or  affirmation  made  and  sub- 
scribed by  the  holder  or  holders  of  said  mort- 
gage, his,  her  or  their  agent  or  attorney,  stat- 
ing the  consideration  of  said  mortgage  and  as 
nearly  as  possible  the  amount  due  and  to 
grow  due  thereon,  be  recorded  as  directed  In 
the  succeeding  section  of  this  act"  It  may 
be  said  that  the  language  of  the  statute  Is 
very  general.  True,  It  Is,  but  also  vwy  com- 
prehensive. It  Is  so  comprehensive  as  to 
include  every  possible  case.  Detail  was  wise- 
ly avoided,  because  of  the  Impossibility  of 
anticipating  the  necessities  or  exigencies 
which  the  multitudinous  forms  or  devices  of 

'  Revision,  tit.  "Mortgages,"  U  39,  4a 


men,  in  the  transactions  of  their  afCalrs.  are 
constantly  creating.  It  was  not  Intended  that 
the  skillful  or  Ingenious  should  say,  "I  have 
escaped  the  statute."  A  reascMiable  amoont 
of  certainty  is  required;  If  not  so  fnll  as  in 
pleadings,  yet  so  twc  approaching  tbereimto 
as  to  guide  the  inquirer  to  that  which  Is  cet^ 
tain.  Information  as  to  the  nature  of  dainu 
or  demands  of  one  who  mokes  an  asserticHi  of 
rl(^t,  as  against  others.  Is  insisted  npmi  In 
every  code  or  system  of  pleading.  Consider- 
ing the  subject  from  this  standpoint,  bow 
absurd  It  would  be  to  Insist  that  a  dedara- 
tlon  or  a  complaint  were  snfficient.  If  it  were 
only  to  state  that  the  defendant  was  UaUe 
upon  the  Indorsements  made  or  to  be  made 
to  the  «ctent  of  $100  or  $1,000.  A  prdim- 
Inary  Injunction  vHU  be  advised. 

The  only  defect  which  appears  to  me  to  be 
serious  Is  the  absence  of  all  reference  to  any 
particular  note  or  notes,  or  to  the  names  at 
any  holder  or  holders,  or  to  the  amounts  of 
each  of  such  notes,  or  whether  any  note  or 
notes  have  so  been  Issued  as  to  possess  vital- 
ity. The  affidavit  states  the  whole  amoont 
of  the  contingent  liability  of  tbe  mortgagee, 
but  In  no  sense  does  It  apprise  creditors  of  the . 
persons  to  whom  the  mortgagee  Is  so  liable, 
nor  the  amount  which  may  be  due  to  cred- 
itors separately.  It  does  not  state  to  whom 
the  notes  were  given,  nor  when  they  were 
given,  aoe  the  amount  of  them,  severally. 
My  impression  Is  that,  to  comply  with  the 
statute.  It  Is  necessary  to  show  the  amount 
of  each  note,  and  the  date  thereof,  as  near 
as  may  be,  and  also  the  name  of  the  payee 
or  hdder.  I  think  the  creditors  are  entitled 
to  some  certainty  in  these  respects.  If  the 
affidavit,  as  It  now  stands,  shoold  be  re- 
garded as  sufficient,  it  certainly  leaves  a  very 
wide  door  for  the  manufacture  of  a  case  to 
suit  the  necessities  of  the  parties  In  Inter- 
est. If  the  object  of  the  affidavit  be  in  any 
sense  to  give  useful  Information  to  creditors 
and  others  who  may  become  Interested,  In 
order  that  they  may  pursue  such  inquiries  a» 
their  Interests  may  suggest,  this  affidavit  of- 
fers them  not  the  slightest  aid,  but  leaves 
them  as  wholly  in  the  daric  as  though  there 
were  no  affidavit  attached.  It  may  be  that 
these  promissory  notes  (if  the  liability  as  in- 
dorser  be  upon  promissory  notes)  are  in  the 
possession  of  the  mortgagor.  There  Is  noth- 
ing In  the  case  to  lead  to  any  other  conclu- 
sion. It  seems  to  me  the  language  of  Vice 
Chancellor  Van  Fleet  In  the  case  of  Ehler  v. 
Turner,  35  N.  J.  Bq.  89,  vis.:  "The  legisla- 
ture, I  think,  meant  to  compel  the  mortgagee 
to  commit  himself  to  a  statement  or  dis- 
closure of  his  debt  or  claim,  when  be  made 
his  mwtgage  a  matter  of  public  record,  suffi- 
ciently precise  and  explicit  to  afford  the  cred- 
itors of  the  mortgagor.  In  case  fraud  was 
suspected,  a  fair  opportunity  to  ascertain,  by 
Investigation  or  otherwise,  whether  the  mort- 
gage was  an  hcnest  security,  or  a  mere  fraud- 
ulent cover,"— Is  applicable  hoe.  It  has  oc^ 
curred  to  me  that  the  absence  of  any  proof 
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or  statement  In  the  affidavit  showing  tbat 
the  notes  which  It  may  be  presumed  have, 
according  to  the  affidavit,  been  Indorsed  by 
the  affiant,  were  erer  put  In  drcnlatlon,  or 
are  In  the  hands  of  a  bona  fide  holder  for 
yalue,  presents  an  Insurmountable  olistacle. 
For  aught  that  appears,  he  may  hare  In- 
dorsed a  note  for  $1,  |100,  or  $1,000,  and  it 
stiU  remain  In  the  hands  of  the  mortgagor, 
and,  for  the  purposes  of  a  scheme  to  defraud 
creditors,  may  have  been  executed  contem- 
poraneously with  the  execution  of  the  mort- 
gage. In  other  words,  there  is  nothing  to 
show  tbat  the  supposed  commercial  papers 
have  been  so  put  In  circulation  as  to  create 
any  liability  upon  the  part  of  either  maker 
or  Indorser.  It  may  also  be  well  said  that 
tf  such  supposed  commercial  paper  was  ever 
Issued,  and  had  such  vitality  as  imposed  a 
legal  liability  upon  the  parties  whose  names 
appear  In  connection  therewith,  there  is  noth- 
ing to  show  that  It  is  still  outstanding,  and 
that  any  of  such  parties  are  liable.  It  will 
not  do  to  say  that  these  objections  are  met 
by  the  general  statement  of  Die  mortgagee 
in  his  affidavit  that  he  Is  liable  for  indorse- 
ments. I  do  not  think  that  any  court,  whm 
called  upon  to  determine  such  questions,  de- 
pends for  Its  judgment  upon  the  conclusions  of 
the  witnesses.  In  every  such  case  the  wit- 
ness Is  required  to  state  the  facts  as  they 
actually  exist,  from  which  the  court  detov 
mines  the  legal  or  equitable  rights  of  those 
concerned.  In  making  this  observation,  I  am 
sware  that  the  affiant.  In  stating  his  condn- 
sions  as  to  his  liability,  says  that  he  Is  liable 
upon  his  Indorsements,  from  which  it  may 
t>e  said  the  inference  is  Inevitable  that  he  has 
indorsed  certain  commercial  paper,  but  this 
only  brings  out  prominently  the  difficulties 
and  objections  above  presented.  What  paper 
—what  note  or  notes— has  he  indorsed? 
When  did  he  Indorse  any  notes?  To  whom 
■were  such  notes  made  payable,  and  for  what 
amonnts?  When  were  they  made  payable, 
and  are  they  stU  outstanding?  Since  these 
qaestl<»8  are  not  responded  to  In  the  affida- 
vit annexed  to  the  chattd  mortgage  in  ques- 
tion, tt  cannot  stand  In  the  way  of  honest 
creditora    I  will  advise  accordingly. 


(M  N.  J.  L,  474) 

8TATB  (AVIS,  Prosecutor)  v.  MATOE,  BTO., 

OF  VINELAND. 

(Supreme  Cioart  of  New  Jersey.    March  27, 

1894.) 

CoBSTimrioicii.  Law— Obdinanob  —  Removai.  o* 
Gbowihb  Trees. 
1.  An  ordinance  of  the  borough  of  Vlneland, 


on  or  near  the  edge  of  the  roadway  of  a  street 
in  that  borough,  a  nuisance  and  obstruction,  and 
directing  their  removal  as  such,  hdd  void. 

2jOnaere,  as  to  powers  of  borough  under 
Act  tBSi,  p.  96,  and  as  to  fact  of  dedication  of 
street  cum  onere  in  this  case. 
(Syllabus  by  the  Court.) 


Ortiorarl  by  the  state  on  the  relation  of 
A.  B.  Avis,  prosecutor,  against  the  mayor  and 
common  council  of  the  borough  of  Vlneland, 
to  review  an  ordinance.     Ordinance  set  aside. 

Argued  February  torm,  1894,  before  DIXON 
and  ABBETT,  JJ. 

Howard  Carroll  and  Chas.  K.  Londls,  Jr., 
for  prosecutor.  Royal  P.  TuUer,  for  defend- 
ant 

ABBETT,  J.  The  writ  of  certiorari  In  this 
case  removed  into  this  court  an  ordinance 
passed  by  the  mayor  and  council  of  the  bor- 
ough of  Vlneland,  May  9,  18&3,  entltied  "An 
ordinance  for  the  removal  of  obstructions 
from  Landis  avenue,  and  \o  declare  what  are 
nuisances  therein,  between  Eighth  street  and 
Bast  avenue,  wltMn  the  borough  of  Vine- 
land."  This  ordinance  declared  that  certain 
trees  on  the  northern  and  southern  border  of 
Landis  avenue,  between  Eighth  street  and 
East  avenue,  and  the  grassy  portions  of  said 
avenue  on  each  side,  were  obstructions  and 
nuisances  in  said  avenue,  and  the  road  com- 
mittee was  directed  to  remove  the  same  May 
18,  1893.  The  borough  claims  the  right  to 
pass  this  ordinance  and  remove  the  trees  and 
grass  plots  in  question  under  paragraph  2, 
subd.  1,  of  section  12  of  "An  act  for  the 
formation  of  borough  governments,"  ap- 
proved April  5, 187&  Laws  1878^  p.  407  (Supp. 
Revision,  p.  46,  g  14,  par.  1).  This  paragraph 
gives  the  mayor  and  council  of  said  borough 
power  to  pass,  enfoi-ce,  alter,  or  repeal  ordi- 
nances to  take  effect  within  the  limits  of  said 
borough  for  the  following  purposes,  to  wit: 
"(1)  To  declare  what  shall  be  considered  nui- 
sances in  the  streets,  roads,  lots,  and  places 
in  said  borough,  and  to  prevent  and  remove 
all  obstructions,  incumbrances  and  nuisances 
In  and  upon  any  street,  road,  lot,  sidewalk, 
Indosure  or  other  place  in  said  borough." 
This  language  does  not  authorize  municipal 
authorities  to  declare  anything  to  be  a  nui- 
sance which  cannot  be  detrimental  to  the 
health  of  the  city,  or  dangerous  to  Its  citi- 
zens, or  a  public  inconvenience.  State  v. 
Mayor,  etc.,  of  Jersey  City,  29  N.  J.  Law,  170, 
175.  An  cffdlnance  passed  without  notice  to 
the  prosecutor,  directing  a  committee  to  re- 
move certain  objects  upon  lands  which  had 
been  occupied  by  the  prosecutor  for  25  years, 
because  they  were  encroachments  upon  a 
street,  held  void.  The  power  to  prevent  and  re- 
move all  encroachments  in  or  upon  any  street 
Is  only  a  police  power,  and  does  not  extend  to 
cases  of  a  doubtful  or  uncertain  nature,  and 
which  require  to  be  first  lawfully  determined. 
Dawes  v.  Mayor,  etc.  Of  Hightstown,  45 
N.  J.  Law,  127,  129.  See,  also.  Railway  Co. 
V.  Hunt,  50  N.  J.  Law,  308,  314,  316,  12  Atl. 
607.  The  power  to  dedare  what  is  to  be  con- 
sidered nuisances  In  streets,  and  to  remove 
encroachments  and  nuisances  from  highways, 
is  a  police  power,  ministerial  In  Its  nature, 
and  designed  to  reUeve  the  public  trom  such 
obstructions  In  streets  as  are  apparent  or 
readily  ascertainable,  without  the  necessity 
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of  adjndleatlon.  Tbe  power  Is  capable  of 
exercise  only  to  the  extent  that  the  right  la 
clear  or  reasonably  known,  and  not  »o  aa  to 
Invade  rights  which,  from  their  doubtful  or 
uncertain  nature,  require  a  lawful  determina- 
tion. Dawes  v.  Mayor,  etc.,  of  Hightstown, 
45  N.  J.  Law,  501,  503,  504.  To  say  to  a  man 
that  he  shall  not  use  his  property  as  he 
pleases,  under  certain  conditions.  Is  to  de- 
prive him  pro  tanto  of  the  enjoyment  of  such 
property.  To  find  coaduslvely  against  him 
that  a  state  of  facts  exists,  with  respect  to 
the  use  of  his  property,  or  the  pursuit  of  his 
business,  which  subjects  him  to  the  ooo- 
demnation  of  the  law,  is  to  affect  his  rights 
In  a  vital  point  The  right  to  abate  nui- 
sances, whether  we  regard  it  as  existing  In 
the  municipalities  or  In  the  community  or  In 
the  land  of  the  Individual,  Is  a  common-law 
right;  and  is  derived  In  every  instance  of  Its 
exercise  from  the  same  source,— that  of  ne- 
cessity; but  the  necessity  must  be  present  to 
justify  the  exercise  of  the  right,  an(},  whether 
present  or  not,  must,  in  ordinary  cases,  be 
submitted  to  a  jury  under  'the  guidance  of  a 
court  The  finding  of  a  municipal  body  can 
have  no  effect  whatever  for  any  purpose  upon 
the  ultimate  disposition  of  a  matter  of  tbis 
kind.  It  Is  for  the  courts.  Hutton  v.  City 
of  Camden,  3»  N.  J.  Law,  122,  130,  131.  A 
thrifty  tree  in,  a  pnUlc  highway,  the  fee  of 
the  soil  of  which  is  In  the  abutting  land- 
owner, belongs  to  the  abutting  landowner 
[unless  it  has  been  planted  by  the  pnbUc  au- 
thorities), and  he  may  have  trespajBs  against 
any  person  who  cuts  down  any  such  trees 
growing  on  the  side  of  the  road,  and  left 
there  for  shade  of  ornament;  for  the  free- 
bold  remains,  subject  only  to  tJie  easement  or 
right  of  passage  in  the  public.  Nothing  la 
more  common  everywhere  in  our  villages  and 
agricultural  districts  than  for  the  owners  and 
occupiers  of  tlae  soil  to  have  Arult,  shade,  and 
ornamental  trees  along  the  line  of  the  public 
roads,  sometimes  In  the  line  of  the  roads, 
sometimes  on  each  side  of  the  line;  and  it  has 
been  held  tliat  a  road  overseer  cannot  arbi- 
trarily cut  them  down,  and,  if  he  did  It  in  an 
Improper  case  and  maliciously,  he  was  held 
liable  to  exemplary  damages  upon  suit  of  the 
owner  of  the  fee  of  the  soil-  Winter  v.  Peter- 
son, 24  N.  J.  Law,  524,  627,  529,  cited  with  ap- 
proval In  Wuesthoff  v.  Seymour,  22  N,  J.  Bq. 
66,  70;  Bloasa  v.  Stenner,  60  N.  J.  Law,  59,  60, 
11  Atl.  131.  These  standing  trees  were  part 
of  the  Inheritance,  and  a  sale  of  them  would 
have  been  a  sale  of  an  Intwest  in  laud  under 
the  statute  of  frauds.  Slocmn  t.  Seymour, 
36  N.  J.  Law,  138.  If  these  trees  were  nui- 
sances, trespass  would  not  lie  for  their  de- 
stmctiopi  by  municipal  authority.  It  is  dear 
that  these  thrifty,  ornamental  shade  trees  are 
neither  obstmictions  nor  nuisances  to  LiandiB 
avenue,  and  the  attempt  to  abate  them  oa 
such  is  an  exercise  of  arbitrary  power,  un- 
warranted in  law,  under  the  act  Invoked  by 
the  borough  authorUles. 
TherB.;ls  also  a  sorlous  Questios  in  this 


ease  as  to  the  eactent  of  the  dedication  of  that 
part  oi  Landls  avenue  referred  to  in  the  or- 
dinance. Ctiarles  K.  Liandis,  the  owner  of 
lands  at  Yinelond,  and  its  founder,  laid  out 
the  lands  in  question  (with  other  lands),  and 
he  testifies  that  his  surveys  and  survey  books 
show  the  line  of  shade  trees  and  grass  plots, 
and  the  lands  show  it,  as  they  have  been  in 
use  for  about  30  years  in  that  section.  He 
says  that  the  trees  sought  to  be  removed  are 
fine,  handsome  trees  that  have  been  growing 
there  for  25  years  or  mor&  That  th^  were 
set  out  in  accordance  with  stipulations  unda- 
whlch  he  sold  the  property,  and  that  his  sur- 
veyors, under  his  directions,  gave  the  stakes 
to  each  settlei'  where  trees  should  be  planted 
In  accwdance  with  the  general  system.  That 
Landis  avenue  was  of  the  width  of  100  feet, 
to  wit,  a  double  row  of  shade  trees  upon  tbat 
portion  of  Landis  avenue.  That  the  reason 
wliy  be  laid  the  avenue  out  100  feet  wide  was 
not  to  have  the  whole  100  feet  used  as  a  road- 
way, but  that  it  might  serve  the  purpose  of 
beauty  and  omamentatlou;  and  that  the  cen- 
tral part  only,  whidi  he  dedicated  for  a  road- 
way, should  be  used  for  tliat  purpose.  That 
his  contracts  tar  the  lots  in  this  section  stip- 
ulated for  the  planting  of  a  double  row  of 
shade  trees  on  the  sides  of  the  road  at  proper 
distances  apart  That  the  width  of  the  av- 
enue which  he  dedicated  to  the  public,  under 
the  restriction  mentioned,  la  100  feet  The 
map  on  file  in.  the  county  d^k's  office  appears 
to  have  been  filed  by  Landia  towosbip,  and 
not  by  Landia  himself.  Whea  Marcus  Fry, 
surveyor,  was  examined,  a  map  or  plan, was 
put  in  evidence.  He  testifies  tbat  this  map 
or  plan  was  made  from  actual  surveys;  tbat 
these  trees  were  planted  according  to  the 
agreement  under  which  these  lands  were 
sold;  that  the  roadway  has  always  existed  as 
H  is  now,  between  these  two  rows  of  trees; 
that  the  map  offered  in  evidence  shows  tbe 
measurement  of  the  streets,  the  sidewalks, 
and  the  position  of  the  grass  plot  and  trees; 
*  *  *  that  en  the  original  survey  ot  Lan- 
dis avenue  there  is  something  showing  the 
dedication  as  shown  on  the  map  or  plan  of- 
fered in  evidence;  that  the  original  surveys 
show  that  the  trees  were  to  be  set  oat  as 
shown  on  tills  plan.  Dedication  of  a  street 
must  arise  from  some  act  of  the  owner  of 
tbe  land,  and  may  be  made  cum  ona«. 
State<  V.  Society,  etc.,  44  N.  J.  Law,  502; 
Ayres  v.  Railroad  Ck>.,  48  N.  J.  Law,  44,  48. 
3  AtL  883;  Id.,  62  N.  J.  Law.  -403.  410,  20 
Atl.  54.  The  public  cannot  get  anything 
more  than  he  gives;  and  if  he  dedioates  a 
street  100  feet  wide,  subject  to  the  restric- 
tions and  use  a«  mentioned,  the  public  takes 
subject  to  the  restrictions.  The  filing  of  a 
map.  and  selling  lands  thereby  would  be  evi- 
dence of  a  dedication,  but  If  I>a  did  not  file 
the.  map,  and  did  not  adopt  it  by  reter&ux 
thereto  in  his  deeds,  the  filed  map  would 
not,  be  conduslve  evidence  against  him;  and. 
if  the  map  he  made  and  sold  lots  by  showed 
the  trees  set  out  to  be  aa  testified  to  by  the 
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snrreyor,  tt  Trould  be  a  qaestion  of  tnct  to  be 
determined  by  Judicial  authority  aa  to  whetb> 
er  tills  dedication  of  Landia  aTenue  was  not 
subject  to  the  setting  out  and  existence  of 
these  trees  in  accordance  with  Mr.  Landia* 
scheme  of  ornamentation  and  use  of  this  av- 
enue. See  State  t.  Society,  etc.,  44  N.  J. 
Law,  504,  SOT,  as  to  existenee  of  these  trees 
from  the  beginning,  as  evidence  of  the  mak- 
Ing  of  dedication,  and  acceptance  thereof, 
subject  thereto.  These  trees  ar^  16  feet 
apart;  are  all  live  and  thrifty  trees,  from 
20  to  40  feet  high  and  from  6  to  20  inches 
In  diameter  (page  13);  they  do  not  Interfere 
with  the  road  way,  or  obstruct  any  of  the 
passage  ways  on  the  avenue.  It  cannot  be 
claimed  with  any  show  of  reason  or  Justice 
that  these  trees,  under  these  circumstances, 
are  nnisances  or  obstructions  in  Landis  ar- 
enue  which  may  be  summarily  removed  aa 
Sttcb  by  the  borough  autbOTltles.  - 

It  Is  not  meant  to  intimate  In  this  case  what 
power  Is  given  to  the  borough  under  the  act 
entitled  "A  supplement  to  an  act  entitled  'An 
act  for  the  formation  of  bocough  govern^ 
ments,'  approved  April  3,  1878,"  approved 
March  13, 1883.  Laws  1883,  p.  96  (Supp.  Re- 
vlsiom,  p.  49,  {  30).  That  act  gives  the  bor- 
ough authorities  "general  supervision,  man- 
agement,  and  control  of  the  stieetis,  avenues, 
roads,  pi^Uc  places  and  sldewallis  wltUn  the 
boronsb."  The  destruction  of  these  trees 
as  nuisanees  or  obstructions  cannot  be  Jna- 
dfled  under  this  act  Should  the  borough  at 
tempt  to  exercise  absolute  control  over  Lan- 
dis avenue  under  this  act,  the  question  wl£ 
then  pcopeidy  arise  as  to  whether  or  not  the 
dedication  of  Landis  avenue  was  not  a  re. 
stricted  dedicatloa,  contemplating  the  exist- 
ence of  these  trees  as  port  of  the  design  and 
plan  of  the  dedicator.  If  the  dedication  was 
thus  restricted,  it  would  then  be  a  (ittestim  as 
to  whether  any  such  cbtuige  in  the  street  ia 
removing  these  trees  la  not  a  taking  of  prop- 
ert7,  for  which  the  owner  of  the  soil  is  enti- 
tled to  damages.  The  ordinance  la  set  aside^ 
with  oocta  to  the  prosecutor. 


WARB  V.  SUPREME  SimNG  OP  ORDBR 

OF  IRON  HALL. 
(Court  of  Chaacery  of  New  Jetsegr.     April  6, 
1804.) 
Ajkhllibt  Bsosivbrs— Tkansfbb  or  Funds. 
Where  the  rules  of  a  foreign  mutual  ben- 
efit order  provide  for  the  control  of  the  reserve 
fund  of  Its  local  branches  in  other  states  by 
the  supreme  lodges,  after  a  receiver  is  appointed 
therefor,  and  an  ancillary  receiver  appointed  for 
btancbes'  in  another  state,  equity  will  decree 
that  the  reserve  fund  in  such  local  brancliee 
in  the  Iiands  of  the  ancillary  receirer  be  turned 
over  by  him  to  th^  general  receiver. 

Peti.tlon  by  Charles  F.  Ware  against  the 
Supreme  Sitting  of  the  Order  of  the  Iron  Ball 
to  have  local  receivers  pay  over  the  money 
to  the  general  receiver.    Petition  granted. 

Law  2,  {  1,  of  the  Order  of  the  lion  Hall, 
▼.28A.no.l7-^-66 


tipon  which  the  decree  Is  based,  provides 
that  the  reserve  fund  of  local  branches  shall 
be  the  property  of,  and  under  the  control  of, 
the  Supreme  Sitting,  at  all  times. 

Howard  Carrow,  for  petitioner.  Wm.  J. 
Lewis,  for  respondent 

BIRD,  y.  C.  The  mutual  benefit  assoda- 
tioa  known  as  the  Supreme  Sitting  of  the 
Order  of  the  Iron  Hall  became  (wganlzed  by 
the  adoption  of  the  constitution  and  by-laws. 
The  constitution  provided  for  the  creation  ot 
certain  officers  and  a  place  of  meeting  for  the 
tronsactlou  of  the  principal  business  of  the 
association.  Provision  was  also  made  for 
the  creation  of  separate  districts  and  local 
branches  tbrought  the  entire  country.  Many 
of  these  were  created  In  most,  If  not  all,  ot 
the  states  of  the  Union.  The  payments  to 
be  made  by  the  different  Individuals  who  be- 
came members,  and  other  conditions  of  mem- 
bership, were  also  very  explicitly  laid  down. 
The  place  ot  meeting  of  the  Supreme  Sitting 
of  the  Order  of  the  Iron  Hall  was  decided 
upon  in  the  constitutlcm,  or  fundamental 
charter,  to  be  at  Indianapolis,  In  the  state  of 
Indiana.  After  this  association  bad  been  or- 
ganized, and  had  been  doing  business  for  a 
number  of  years,  a  receiver  was  appointed  to 
wind  up  its  affairs,  upon  the  allegation  that 
It  had  become  insolvent  At  the  time  of  the 
appointment  of  this  receiver,  there  were  a 
large  number  ot  the 'local  branches,"  as  they 
are  termed.  In  New  Jersey,  having  a  member- 
ship of  about  4,000.  Soon  after  the  appoint- 
ment of  the  receiver  in  Indiana,  application 
was  made  to  the  court  of  chancery  of  New 
ilersey  for  the  appointment  of  a  receiver.  A 
receiver  was  appointed,  and  ordered  to  collect 
and  receive  all  the  funds  pertaining  to  such 
associations  In  the  hands  of  the  various  local 
branches  in  this  state.  He  has  collected 
about  $72,000,  and  will  probably  be  in  re- 
ceipt of  several  hundred  dollars  more.  A  pe- 
tition has  been  filed  by  one  of  the  members 
of  the  association  living  In  New  Jersey,  ask- 
ing for  an  order  upon  the  receiver  to  pay  the 
moneys  now  In  his  hands,  and  which  shall 
come  to  his  hands,  to  the  receiver  in  Indiana. 
An  order  was  made,  directing  the  receiver  to 
show  cause  why  he  should  not  be  required 
to  make  payment  accordingly.  As  many  of 
the  members  of  the  local  branches  as  could 
be  reached  within  a  reasonable  time  were  no- 
tified of  the  time  and  place  when  the  hear- 
ing would  be  had.  Certain  members  have 
employed  counsel  on  their  own  behalf  to  re- 
sist such  order.  They  claim  that  It  will  be 
greatly  to  the  benefit  of  the  members  In  New 
.Tersey  for  the  court  to  order  the  receiver 
here  to  make  distribution  ot  the  funds  which 
he 'has,  and  which  he  shall  receive,  among 
the  members  of  the  various  branches  In  this 
state.  A  very  large  number  of  other  mem- 
bers, who  are  represented  by  counsel,  urge 
the  court  to  make  the  order  prayed  for. 

Not  only  to  Judges,  but  to  all  ordinary  busl- 
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ness  men,  and  especially  to  moat  of  those  of 
the  class  which  usually  become  members  of 
such  associations,  the  question  here  involved 
is  exceedingly  plain,  and  easy  of  solution. 
None  are  more  susceptible  of  what  is  fair  and 
just  between  men  in  their  transactions  than 
those  last  referred  to.  They  are  actuated.  In 
the  very  Inception  of  the  undertaking,  from 
an  innate  or  heartfdt  desire,  not  only  to  be 
benefited,  but  to  benefit  others.  They  real- 
ize as  much  satisfaction  from  the  latter  as 
from  the  former.  The  great  majority  of 
them  engage  In  such  enterprises  without  the 
thought  of  deception  or  Intrigue;  and,  hav- 
ing entered  into  the  enterprise  from  the  high- 
est motives,  all  they  ask  Is  to  be  saved  from 
the  Intrigues  and  machinations  of  others,  in 
whom  they  have  confided.  What,  therefore. 
Is  the  duty  of  the  court,  under  the  circum- 
stances? I  have  said  that  the  solution  of  the 
question  presented  is  exceedingly  simple  and 
easy.  So  It  is.  It  is  simply  such  a  ques- 
tion as  arises  almost  daily  In  the  execution 
of  contracts.  Nothing  more,  nothing  less. 
What,  therefore,  was  the  contract?  The  ob- 
ject of  the  association  was  to  create  what  Is 
called  a  "benefit  fund."  Every  person  be> 
coming  a  member,  and  complying  with  the 
conditions  prescribed,  was  entitled  to  the 
benefits  enumerated.  One  of  the  conditions 
was  that  all  of  the  moneys  paid  in,  except 
20  per  cent,  should  be  forwarded  by  all  the 
local  branches  In  the  different  states  to  the 
Supreme  Sitting  of  the  Order  of  the  Iron 
Hall,  at  Indianapolis;  and,  on  certain  condi- 
tions, the  entire  balance  of  such  reserved 
fund  was  to  be  forwarded  accordingly.  These 
statements  show  precisely  what  the  contract 
was.  Th^  members  of  the  various  branches 
throughout  the  entire  country  pledged  them- 
selves, each  to  the  other,  that  they  wotdd 
perform  or  carry  out  this  contract  They 
also  pledged  themselves,  each  to  the  other, 
that,  in  case  any  member  failed  to  comply 
with  the  conditions  of  the  contract,  he  would, 
upon  certain  terms,  expressly  provided  for, 
forfeit  all  claim  to  any  future  benefits.  The 
court,  therefore,  being  called  upon  to  exer- 
cise its  authority  in  the  premises,  what  can 
it  possibly  do,  otherwise  than  to  observe  the 
terms  of  the  contract,  and  make  a  decree  ac- 
cordlngfy?  The  court  cannot  establish  a  dif- 
ferent rule  In  this  case  from  what  has  al- 
ways heretofore  governed  It  There  is  noth- 
ing to  Justify  It  In  making  a  new  contract  for 
the  parties,  and  in  saying  to  the  different 
members  of  the  branches  in  New  Jersey,  If 
they  have,  peradventure,  twice  the  amount  of 
money  that  they  would  be  entitled  to  under 
the  contract,  that  they  may  retain  it  There 
seems  to  be  no  principle  which  would  Jus- 
tify a  court  of  equity  in  encouraging  such  a 
breach  of  good  faith;  and  I  do  not  believe, 
for  one  moment,  that  any  considerable  num- 
ber of  the  class  who  honestly  enter  Into  these 
associations  would  Justify  the  court  in  par- 
ticipating in  such  manifest  moral  and  legal 
wrong.    I  give  them  much  greater  and  higb> 


er  credit  for  Just  principles  of  action  than  is 
Involved  in  snch  a  suppositlcm.  The  insol- 
vency of  the  company  does  not  alter  the  na- 
ture, or  limit  the  extent  of  the  UaMlity. 
Bvery  individual  member,  notwithstanding 
hia  local  habitation,  is  entitled  to  the  enforce- 
ment of  such  contract  to  the  extent  of  the 
entire  corpus  or  assets.  It  is  imix>8slble  to 
conceive  of  a  legal  principle  that  would  soa- 
taln  any  'other  proposition.  The  force  of 
this  doctrine  is  not  diminished  by  what  is 
insisted  upon  In  some  quarters,— tliat  the 
members  of  the  local  branches  are  creditors 
of  the  association;  for  they  are  also  memberv 
of  the  association,  and  part  and  parcel  of  It 
They  are  contractors,  as  well  as  contractees; 
and,  before  they  can  dalm  the  benefits  which 
the  latter  are'  entitled  to,  they  must  pofonn 
the  obligations  resting  upon  the  former.  The 
receive:  in  Indiana  not  only  represents  the 
creditors  of  the  Supreme  Sitting  of  the  Ordtt 
of  the  Iron  Hall  itself,  but  he  stands  In  its 
stead.  Before  he  can  pay,  he  must  receive; 
and  he  has  a  right  to  say,  "Give,  and  yon 
shaU  be  given  nnto."  But  It  is  said  that  the 
money  being  assets  of  this  association  with- 
in the  state  of  New  Jersey,  the  courts  will 
not  direct  Its  transfer  to  an  o£9cer  in  another 
state  for  distribution,  but  will  rather  provide 
for,  or  take  care  of,  the  Just  claims  of  Its  own 
citizens.  In  preference  to  those  of  any  otber 
state  or  territory.  The  general  doctrine  im- 
plied In  this  statement  is  unquestioned,  and  of 
frequent  application.  But  In  every  such  case  It 
will  be  found  that  the  basis  of  action  lies  in 
the  nature  of  the  contract,  rather  than  the 
mere  distribution  of  the  assets.  In  otber 
words,  la  such  cases  It  Is  a  contest  or  a  race 
between  dIfFerent  creditors  of  the  same  debt- 
or, which  creditors  are  und»  no  oUigatlon 
to  each  other,  and  have  entered  into  no  ma- 
tnal  compact.  This  cannot  be  said  of  the 
case  we  are  now  dealing  with.  Here  there 
is  but  a  single  contract,  and  all  the  persons 
Interested  in  these  assets  are  bound,  each  to 
the  other,  by  the  terms  of  that  contract 
This  contract  provides  for  an  equal  distribu- 
tion of  the  funds  among  all  those  who  com- 
ply with  its  terms.  This  the  court  is  called 
upon  to  enforce.  For  a  court  of  equity  to 
countenance  any  other  rule  of  distribation 
than  that  of  perfect  equality  would  snbject  it 
to  the  severest  criticism.  Besides  these  prin- 
ciples, taking  the  statements  of  the  amount 
of  assets  in  the  hands  of  the  receiver  in  In- 
diana, and  the  amount  which  has  come,  or 
will  come,  to  the  hands  of' the  recelvw  In 
New  Jersey,  the  members  In  this  state  will 
be  considerably  benefited  in  case  the  re- 
ceiver in  this  state  is  directed  to  pay  such 
funds  to  the  receiver  in  Indiana.  Thdr 
share  of  the  distribution  of  the  whole 
amount  Of  the  assets  through  the  Indiana 
receiver  will  be  very  much  largo:  than 
they  will  receive  If  they  are  only  pw- 
mltted  to  share  In  the  distribution  of  the 
funds  in  the  hands  of  the  receiver  In  this 
state.    It  la  plain  enough  that  If  tb^  do  not 
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comply  with  the  conditions  of  the  a8socia< 
tion,  and  pay  their  ahares  of  the  fonda  con- 
trlbuted  to  the  receiver  in  Indiana,  he  will 
I>e  fully  Justified  in  refusing  to  a<^nowledge 
their  claim  to  any  distribution  of  the  funds 
which  he  otherwise  has  control  of.  It  should 
be  borne  in  mind  that  this  application  is  not 
made  by  the  receiver  in  Indiana,  but  by  a 
member  of  one  of  the  branches  in  this  state, 
and  that  he  is  supported  by  a  very  large  pro- 
portion, and,,  so  far  as  appears,  by  a  large 
majwlty,  of  the  members  of  the  order  in  this 
state.  The  receiver  in  this  state  should  be 
regarded  as  auxiliary  to  the  receiver  in  Indi- 
ana. I  think  the  views  thus  expressed  are 
within  the  decisions  of  the  courts  pronounced 
in  the  cases  of  Taylor  v.  Association,  13  Fed. 
485;  Relfe  v.  Rnndle,  103  U.  S.  222;  and 
Parsons  v.  Insurant  Co.,  31  Fed.  306,  807. 
I  wiU  advise  an  order  directing  the  receiver 
in  this  state  to  account  to  the  receiver  in  In- 
dlanet  for  all  the  moneys  which  are  now  In, 
or  which  shall  hereafter  come  to,  his  hands, 
less  the  costs,  fees,  and  expenses  which  shall 
be  allowed  by  this  court.  Including  the  costs 
of  this  application. 


STATE  (ROEBLING,  Prosecntor)  v.  BOABD 
OP  PUBLIC   WORKS   OP  CITY  OF 

TRENTON  et  al. 
STATE  (GREEN,  Prosecutor)  v.  SAME. 
(Supreme  Court  of  New  Jersey.  April  18, 1884.) 
Writs  of  certiorari  to  review  a  resolution  of 
the  board  of  public  worlta  of  Trenton  au- 
thorizing the  other  defendant  to  construct  an 
electric  motor  road.    Denied. 

W.  S.  Gummere  and  W.  M.  Lannlng,  for 
r-Iaintlfbi.  James  Buchanan  and  G.  M.  Robe- 
son, for  defendants. 

VAN  STGKEL,  J.  Two  writs  of  cerOorarl 
were  allowed  by  me,  one  at  the  suit  of  Mrs. 
Emily  W.  Roebling,  the  other  at  the  suit  of 
Mrs.  Ellen  G.  Green,  certifying  into  the  su- 
preme court  the  resolution  of  the  board  of 
public  works  of  the  city  of  Trenton  author- 
izing the  Trenton  Passenger  Railway  Com- 
pany, Consolidated,  to  construct  Its  road  for 
the  use  of  electric  motors  on  West  State 
street  in  the  city  of  Trenton.  "Hie  construc- 
tion of  the  road  is  resisted  by  the  plalntiffis 
in  certiorari,  who  own  lands  fronting  on 
said  street  No  provision  has  been  made  for 
acquiring  the  rights  of  dlssentlDg  landown- 
ers. Tbe  court  of  errors  and  appeals  of  this 
Atate  has  recently  declared  that  it  is  an  open 
question  whether,  under  such  circumstances, 
a  passenger  railway  operated  by  electricity 
can  lawfully  be  authorized  to  use  the  high- 
way without  the  consent  of  the  abutting 
landowners.  l%ere  can  be  no  question,  there- 
fore, that  the  plaintiffs  were  entitled  to  these 
writs.  .The  Passenger  Railway  Company 
does  not  controvert  the  propriety  of  issuing 
these  writs,  but  has  applied  for  an  ord^ 


vacating  and  setting  aside  the  same  so  far 
as  they  operate  as  a  supersedeas,  or  for  an 
order  defining  to  what  extent  the  writs  shall 
operate  as  a  stay  to  the  said  defendant 
company  in  the  construction  and  operation 
of  its  lines  of  road.  The  work  of  construc- 
tion was  commenced  by  the  company  in  the 
night  of  the  6th  of  the  present  month  of 
April.  Mrs.  Roebling  sued  out  her  certio- 
rari between  5  and  6  o'dodc  in  the  morning 
of  the  7th  of  April,  and  a  few  minutes  before 
6  o'clock  it  was  served  upon  a  director  of 
the  said  company,  and  also  on  the  superin- 
tendent, who  was  prosecuting  the  work  of 
construction  with  a  large  force  of  men.  The 
affidavits  submitted  on  this  application  show 
that  the  work  was  proceeded  with  by  these 
representatives  of  the  company,  in  front  of 
the  premises  of  Mrs.  Roebling,  as  if  the  writ 
had  not  been  allowed,  or  served  upon  them, 
although  they  were  warned  that  It  operated 
as  a  stay.  The  granting  of  this  application 
nnder  the  circumstances  stated  mlgh^  im- 
pair the  right  of  thl%  prosecutrix  to  appeal 
to  the  court  at  bar  to  exert  its  power  to 
restore  the  status  quo.  If  the  company  bad 
arrested  the  prosecution  of  the  work  as  soon 
as  the  writ  was  served,  this  application  could 
have  been  entertained,  and  it  would  have 
been  entertained  with  a  disposition  to  relieve 
the  company,  so  far  as  it  might  be  done 
without  materially  affecting  the  rights  of  the 
plaintiffs  in  certiorari.  The  attitude  taken 
by  the  company  constrains  me  to  decline  to 
Interpose,  and  to  leave  the  parties  in  the 
position  In  which  the  writ  places  them. 
What  their  respective  rights  are  I  do  not 
now,  sitting  as  a  Judge  at  chambers,  under- 
take to  adjudge.  The  application  is  denied, 
with  costs. 

The  counsel  for  the  plaintiffs  stated  on  the 
argument  before  me  that  the  writs  were  not 
intended  to  affect  any  part  of  the  company's 
lines  except  that  on  State  street  west  of 
Warren  street.  The  company  may  safely 
accept  this  statement,  and  it  may  also.  If  so 
advised,  renew  this  application  at  the  June 
term  of  the  supreme  coiut,  without  prejudice 
firom  my  refusal  to  grant  it. 


(6S  N.  J.,  u  m) 

HUDSON  COUNTY  CATHOLIC  PROTECT- 
ORY v.  BOARD  OP  TOWNSHIP  (COM- 
MITTEE OF  TOWNSHIP  OP  KEARNEY. 

(Supreme  Court  of  New  Jersey.     April  2,  1884.) 

HuyiCIPAL  COKPORATIONS  —  ASSKSSMBNT  OV  BSX- 
EFITS. 

1.  A  general  act  providing  for  the  manner 
in  which  assessments  for  beasts  derived  from 
public  improvements  shall  be  made  supersedes 
and  annuls  all  special  and  local  laws  on  the 
same  subject. 

2.  But  a  general  act  wliich  simply  provides 
that  assessments  for  the  cost  of  such  improve- 
ments shall  be  made  upon  all  land  and  real  es- 
tate benefited  thereby,  will  not  repeal  an  exemp- 
tion from  assessments  contained  in  the  charter 
of  a  private  corporation. , 

3.  The  charter  of  a  private  corporation, 
which  provides  that  the  property  and  effects  ot 
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the  corporation  ahall  1m  exempt  from  the  inoposi- 
tion  of  an]r  tax' or  assessment,  will  exempt  snch 
corporation  from  assessments  for  benefits  de- 
rived from  public  improTements  as  well  as  from 
taxation  for  parposes  of  general  revenue. 

Protestant  Foster  Home  Soc.  v.  Mayor,  etc., 
of  Newark,  36  N.  J.  Law,  478,  followed. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  Hudson  County  Catholic 
Protectory,  prosecutor,  against  the  township 
committee  of  Kearney  township,  to  review  a 
grading  assessment.    Assessment  set  aside.  . 

Argued  ■  before  DEPUB,  VAN  SXCKEL, 
and  REED,  JJ. 

Washington  B.  Williams,  for  prosecutor. 
Edward  Kenny,  for  defendant 

DEPUB,  J.  The  assessment  brought  up  by 
this  writ  of  certiorari  was  made  for  grading, 
curbing,  flagging,  and  paving  Belgrave  driye 
In  the  township  of  Kearney.  The  prosecu- 
tor is  a  charitable  society,  incorporated  by 
an  act  passed  April  4,  1872  (P.  L.  1872,  p. 
1182).  Section  5  of  Its  charter  is  in  these 
words:  "The  property  and  effects  of  the 
said  corporation  held  and  used  for  the  pur- 
poses contemplated  by  this  act  shall  be  ex- 
empt  from  the  Imposition  of  any  tax  or  as- 
sessment; provided,  howeyer,  that  the  num- 
ber of  acres  of  land  to  be  exempted  shall  not 
exceed  twenty  acres,  and  the  amount  of  per- 
sonal property  to  be  so  exempted  biiall  not 
exceed  ten  thousand  dollars."  The  assess- 
ment was  made  upon  a  lot  of  land  containing 
about  2Vi  acres,  parcel  of  a  tract  owned  by 
the  prosecutor,  containing  In^  all  about  12 
acres,  on  which  the  protectory  buildings  are 
erected,  all  of  which  is  used  for  the  purposes 
contemplated  by  the  charter.  The  words 
"tax  or  assessment"  In  the  prosecutor's  char- 
ter Include  as  well  assessments  for  benefits 
derived  from  public  improvements  as  taxes 
levied  for  general  revenue.  It  was  so  decid- 
ed by  the  court  of  errcH's  and  appeals  in  Prot- 
estant Foster  Home  Soc.'  v.  Mayor,  etc,  of 
Newark,  36  N.  J.  Law,  478.  The  assessment, 
as  well  as  the  property  on  which  it  was  laid. 
Is  within  the  exemption  contained  in  the 
company's  charter.  By  a  B{>eclal  act  appli- 
cable to  the  township  of  Kearney  the  town- 
ship committee  was  authorised  by  ordinance 
to  lay  out  and  improve  the  streets,  avenues, 
and  public  roads  in  the  township,  and .  to 
cause  assessments  to  be  made  upon  lands 
specially  benefited,  to  defray  the  costs  there- 
of, which  assessments  were  to  be  made  by 
commissioners  of  assessment,  to  be  appoint- 
ed, and  to  proceed  in  the  manner  specially 
pointed  out  in  the  act.  P.  L.  1871,  p.  1371. 
In  1877,  and  after  the  constitutional  amend- 
ment's were  adopted,  a  general  act  was 
I>assed,  entitled  "An  act  in  relation  to  assess- 
ments In  townships,"  approved  March  9, 
1877  (Kevision,  p.  1204).  This  act  provided  a 
method  of  making  assessments  for  improve- 
ments in  all  cases  by  commissioners  appoint- 
ed by  the  circuit  court,  and  by  a  procedure 
prescribed  by  the  act  This  act  was  amend- 
ed in  one  of  its  sections  by  an  act  passed 


in  18^  P.  L.  1893,  p.  379.  This  later  leg- 
islation superseded  and  annulled  the  special 
law  previously  In  force  in  the  township  of 
Kearney.  Hoetsel  v.  Blast  Orange,  50  N.  J. 
Law,  354,  12  Atl.  911;  State  v.  Mayor,  etc., 
of  Bayonne  (N.  J.  Brr.  &  App.;  Feb.  Term, 
1894)  28  AU.  713;  State  v.  City  of  Passaic  (N. 
J.  Sup.)  28  Atl.  553.  The  assessment  nnder 
review  was  made  in  compliance  with  the  act 
of  1877  as  amended  in  1893.  It  was  laid  up- 
on the  lands  of  the  prosecutor  upon  the  as- 
sumption that  if  the  later  legislation  sup«'- 
seded  the  special  act  previously  in  force  in 
the  township  of  Kearney,  it  also  operated  to 
repeal  the  provision  In  the  prosecutor's  char- 
ter which  exempted  Its  iM^>perty  from  taxes 
and  assessments.  In  this  there  waa  error. 
Under  the  common-law  canons  for  the  con- 
struction of  statutes,  where  there  were  two 
acts  on  the  same  general  subject  both  ex- 
pressed in  the  affirmative,  the  later  act  did 
not  repeal  the  former  without  words  of  ex- 
press repeal,  unless  there  was  such  Incon- 
sistency between  the  two  acts  as  discloaed  a 
legislative  purpose  to  repeal  the  former  act  by 
Implication.  The  provision  embodied  In  the 
constitution  by  the  amendments  of  1875 
which  prohibits  private,  local,  or  special 
laws  In  certain  enumerated  cases,  and  re- 
quires the  legislature  to  pass  general  laws 
in  such  enumerated  cases,  established  a  dif- 
ferent rule  for  the  construction  of  statutes 
passed  upon  the  enumerated  subjects.  A  stat- 
ute upon  aby  one  of  the  enumerated  sub- 
jects, passed  after  the  constitutional  amend- 
ments became  in  force,  must  necessarily 
operate  ex  proprio  vlgore  to  supersede  aB 
special  and  local  laws  on  the  same  subject 
otherwise  the  later  act  woulfl  be  special 
within  the  constitutional  Into'dlct  Hoet- 
zel  T.  Bast  Orange  was  decided  upon  this 
rule  of  construction.  The  latest  cases  to 
this  effect  are  State  t.  Mayor,  etc.,  of 
Bayonne  <N.  J.  Err.  &  App.;  Feb.  T^m, 
1894)  28  Atl.  713,  and  State  v.  City  of 
Passaic  (N.  J.  Sup.)  28  AtL  553.  Among  the 
cases  enumerated  in  the  constitutional  ^tv 
vision  are  acts  regulating  the  internal  affairs 
of  townships,  which  comprise  all  those  acts 
which  provide  for  making  public  Iminove- 
ments  and  laying  assessments  theref(»'. 
Hence  the  special  law  in  force  in  Kearney 
township  was  annulled  by  the  subsequent 
legislation  without  express  words  of  i«peal. 
A  different  rule  of  construction  applies  in 
the  case  of  the  charter  of  a  private  corpora- 
tion as  distinguished  from  the  charter  of  a 
municipal  corporation.  An  exemption  from 
taxation  contained  in  a  special  charter  of  a 
private  corporation  may  be  repealed  by  a 
subsequent  general  act  on  that  subject  al- 
though the  latter  act  does  not  contain  ex- 
press words  declarative  of  a  legislative  pur- 
pose to  repeal  private  charters.  But  tbe  In- 
tention to  abrogate  the  exemption  contained 
in  the  charters  of  private  corporattons,  and 
to  subject  such  bodies  to  taxation  tinder  a 
general  act  must  be  plainly  deduced  from 
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the  langnage  In  which  the  latto:  act  1b  ex- 
pressed. Railroad  Co.  t.  Miller,  80  N.  J. 
Law,  308,  81  N.  X  Law,  S21;  State  t.  Com- 
mlBBloners  ot  Tax'n,  37  N.  J.  Law,  228,  38  N. 
J.  Law,  472.  A  leglslatlye  Intent  to  repeal 
<tn  exemption  from  taxation  contained  in  the 
cnarter  of  a  private  corporation  will  not  be 
inferred  from  a  general  act  simply  declaring 
that  an  lands  should  be  liable  to  taxation, 
and  repealing  all  acts  and  parts  of  acts  In- 
consistent therewith.  State  t.  Mlnton,  28  N. 
J.  Law,  520;  State  y.  Branln,  Id.  484.  The 
distinction  between  general  tax  laws  which 
shall  operate  to  repeal  exemptions  In  private 
charters  and  those  which  wUl  not  have  that 
effect  is  pointed  out  by  Mr.  Justice  Van 
Sydcel  In  State  v.  Commissioners  of  Tax'n, 
;t8  N.  J.  Law,  472-17a  The  act  under  which 
this  assessment  was  made  contains  no  words 
of  express  repealer,  nOr  does  It  contain  any 
language  indicating  a  legislative  purpose  to 
subject  private  corporations  having  provi- 
sions In  their  charters  exempting  them  from 
taxes  and  assessments  to  assessments  for 
public  Improvements.  It  simply  provides 
that  the  commission  In  making  the  assess- 
ments "shall  assess  upon  all  the  tracts  or  lots 
of  land  and  real  estate  benefited  by  such  im- 
provement, SDCh  proportion  of  such  costs, 
damages  and  expenses  as  will  amount  to 
benefits  actually  acquired  by  such  lands  and 
real  estate,"  etc.  It  has  been  held  repeated- 
ly that  a  general  «nactment  of  like  effect  in  a 
general  act  will  not  repeal  an  exemption  con- 
tained In  the  charter  of  a  private  corporation. 
State  V.  Mlnton,  State  v.  Branln,  State  t. 
Commissioners  of  Tax'n,  supra.  In  the  Fos- 
ter Home  Soc.  Case  the  society  was  Incorpo- 
rated in  1849,  and  the  assessment  which  was 
set  aslda  was  laid  under  the  charter  of  the 
city  of  Newark  of  185T.  The  assessment  In 
that  case  was  laid,  as  it  was  in  this  case,  un- 
der a  law  which,  In  general  terms,  author- 
ized the  municipality  to  lay  assessments  for 
the  cost  of  public  Improvements  upon  lands 
specially  benefited.  With  respect  to  the 
construction  of  the  charter  of  the  prosecutor, 
and  also  as  to  the  effect  of  the  act  und«r 
which  the  assessment  was  laid,  the  decision 
of  the  court  of  errors  in  the  Foster  Honae 
Soq.  Case  Is  conclusive.  The  assessment 
should  be  set  aside,  with  costs. 


92  K.  J.  E.  3ST) 

WOLCOTT  V.  JACKSON. 

(Court  of  Chancery  of  New  Jersey.    March  81, 
1804.) 

JtmisnicTioK  iw  Eqdiiy— Rbmebt  at  Law— Nbw 
Trial. 

1.  A  court  of  equity  will  not  entertain  a 
bill  for  a  new  trial  in  an  action  at  law  when 
the  party  seeking  such  relief  can  obtain  it  by 
application  to  the  law  court. 

2.  By  the  statute  of  1885  (Supp.  Revision, 
p.  810)  the  time  within  which  an  application  for 
a  new  tnal  may  be  made  to  a  law  court'  is 
made  coe'xtensive  with  that  within  which  sodi 


an  application  may  be  made  to  a  court  of  eq- 
uity. 

(SylUbns  by  the  Court) 

Bill  by  Eseck  Wolcott,  executor  of  the  will 
of  £liia  Harris,  against  Ruth  Jackson,  to 
obtain  a  new  trIaL    Dismissed. 

James  Steen  and  Robert  Allen,  tor  com- 
plainant Frank  P.  McDermott,  for  defend- 
ant 

VAN  FLBET,  V.  C.  The  complainant's 
primary  object  in  bringing  this  suit  Is  to 
obtain  a  new  trial  oa  the  ground  of  newly- 
discovered  evidence.  The  material  facts  al- 
leged In  the  bill  are:  llie  recovery  by  the 
defendant  of  a  Judgment  against  the  com- 
plainant, in  his  representative  capacity,  on 
the  13th  day  of  June,  1883,  in -the  Monmouth 
pleas,  for  a  little  over  $475,  for  services 
rendered  by  the  defendant  to  the  complain- 
ant's testatrix.  A  rule  to  show  cause  why 
a  new  trial  should  not  be  ordered  was  after- 
wards on  the  api^cation  of  the  comphilnant, 
alleging,  as  bis  bill  states,  that  he  had  ob- 
tained "additional  evidence,"  granted,  which, 
after  argument,  was  discharged.  The  de- 
fense made  to  the  defendant's  action  was  that 
the  testatrix,  a  few  day^  before  her  death, 
settled  with-  the  defendant,  and  paid  her  In 
fuU,  and  took  her  receipt,  written  in  testa- 
trix's account  book.  Though  the  complain- 
ant made  diligent  search  for  the  book  con- 
taining this  receipt,  both  before  and  after  the 
trial,  he  was  unable  to  find  It,  or  to  discover 
who  had  taken  It,  or  what  had  become  of  it; 
but  he  has  recently,  and  about  the  Ist  of 
December,  1883,  and  after  the  discharge  of 
the  rule  to  diow  cause,  discovered  evidence 
which  shows  that  the  defendant,  between  the 
date  whoi  the  testatrix  died  and  the  date 
when  he  took  possession  of  her  effects, 
fraudulently  carried  this  book  away  from  the 
house  where  the  testatrix  died  to  the  honse 
of  another  person,  where  it  was  destroyed  by 
burning.  Tlds  summai7  exhibits  the  com- 
plainant's whole  equity. 

It  wUl  be  perceived  that  the  newly-discov- 
ered  evidence  on  which  the  complainant^s 
bill  rests  consists  entirely  of  the  alleged  ab- 
straction and  destmctiOB  by  the  defendant 
of  the  book  containing  the  receipt  The  de- 
fendant, on  notice  pursuant  to  paragraph  218 
of  the  rules,  moves  to  dismiss  the  bill  on 
three  grounds.  As  one  of  them,  in  my 
Judgmoat,  disentitles  the  complainant  to 
maintain  this  action,  that  one  alone  will  be 
considered.  It  la  this;  As  the  law  now 
stands,  the  complainant  has  an  adequate  and 
complete  remedy  at  law;  or  stated  In  an- 
other form,  If  he  can  establish  a,  case  which 
will  entitle  him  to  a  new  trial,  he  can  obtain 
It  on  application  to  the  court  which  pro- 
nounced the  judgment  against  him.  And  it 
Is  manifest  that  if  he  can  get  adequate  re- 
lief there,  there  Is  great  propriety  in  compell- 
ing him  to  seek  it  there.  That  court  has  the 
prior  jurisdiction,  and  cannot  be  ousted,  ac- 
cording to  established  principle,  except  It  Is 
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made  to  appear  that  fall  and  complete 
Justice  cannot  be  done  there.  The  complain^ 
ant's  newly-discovered  evidence  does  show 
not  an  equitable,  but  a  legal,  defense.  The 
question  which  its  production  will  raise  Is 
one  which  the  defendant  has  a  right.  In  the 
(orderly  and  regular  administration  of  Justice, 
to  have  determined  by  the  verdict  of  a  Jury. 
Consequently,  if  this  court  took  Jurisdiction, 
and  on  final  hearing  it  should  appear  that 
the  complainant  was  entitled  to  a  new  trial, 
it  is  plain  that  the  only  Just  and  appropri- 
ate relief  that  could  be  administered  would 
be  to  restrain  the  defendant  from  enforcing 
her  Judgment,  unless  she  consented  to  a 
new  trial  at  law.  Railroad  Co.  v.  Titus,  35 
N.  J.  Eq.  384.  To  allow  the  forum  of  litiga- 
'  tion  to  be  changed  simply  to  try  the  question 
whether  or  not  a  new  trial  shall  be  had, 
when  that  question  can  be  Just  as  fully  and 
fairly  tried  by  the  conrt,  which  must  try  the 
case  on  Its  merits,  it  a  new  trial  should  be 
ordered,  would  be,  to  speak  in  the  words  of 
Lord  Redesdale,  Just  as  unconscientious  and 
vexatious  a  proceeding  "as  to  bring  Into  a 
court  of  equity  a  discussion  which  might 
have  been  had  at  law."  Bateman  v.  Willoe, 
1  Schoales  &  L.  201,  206.  From  the*  earliest 
times  the  cardinal  rule  of  Jurisdiction  in  this 
class  of  cases  has  been  that,  wha«  the 
remedy  at  law  Is  adequate,  equity  wlD  not 
interfere;  and  it  is  only  by  a  strict  observ- 
ance of  this  principle  that  the  boundaries  of 
the  two  Jurisdictions  can  be  properly  main- 
tained, and  vexations  and  ruinous  litigation 
prevented.  There  was  a  time  when  the  com- 
mon-law courts  of  England  did  not  grant 
new  trials.  During  this  period  the  English 
court  of  chancery  sometimes  arrested  the  en- 
forcement of  a  Judgment  at  law  for  the 
purpose  of  inquiring  and  deciding  whether  or 
not  a  new  trial  should  be  had  in  order  to 
prevent  serious  wrong,  but  this  power  was 
always  exercised  with  great  caution.  Since, 
however,  the  law  courts  of  England  and  this 
country  have  exercised  the  power  of  granting 
new  trials,  a  part  of  the  original  Jurisdiction 
of  courts  of  equity,  in  tliis  class  of  cases  has 
become  unnecessary  and  obsolete.  The  perti- 
nent doctrine  now  in  force  m  this  state  was 
declared  by  the  court  of  errors  and  appeals, 
speaking  by  Mr.  Justice  Reed,  in  these 
words:  "The  disuse  of  bills  for  new  trials 
results  from  the  fact  that  since  the  relaxa- 
tion by  the  common-law  courts  of  the  rules 
for  granting  new  trials  scarcely  any  legal 
ground  for  a  rehearing  can  now  be  assert- 
ed in  a  court  of  equity  vohieh  may  not  bt 
asserted  ieith  equal  effect  in  the  common- 
law  tribunals.  As  the  courts  of  law  have 
extended  their  Jurisdiction  over  this  subject, 
courts  of  equity  have  in  this  instance  with- 
drawn theirs,  in  accordance  with  tlie  prin- 
ciple that,  where  a  court  of  law  can  furnish 
an  adequate  remedy,  equity  will  not  Inter- 
fere." Hannon  v.  Maxwell,  31  N.  J.  Eq. 
318,  329.  The  words  in  Italics  have  been 
interpolated,   but  it  is  quite   evident  that 


they  or  equivalent  words  formed  part  ol 
Uie  opinion  as  originally  written. 

It  remains  to  be  shown  tliat  the  complain- 
ant has  an  adequate  remedy  at  law;  In 
other  words,  that,  if  he  has  discovered  new 
evidence  which  entitles  him  to  a  new  trial, 
he  can  obtain  It  by  applying  to  the  Mon- 
mouth pleas.  Formerly  it  was  a  role  of 
practice  of  all  the  law  coints  of  this  state 
that  an  application  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence  must  be 
made  within  the  term  at  which  the  trial  was 
had,  and  not  afterwards.  While  that  rule 
was  in  force,  it  was  competent  for  this  court 
to  entertain  a  bill  for  a  new  trial  in  any  case 
where  the  new  evidence  made  a  new  txlal 
necessary  to  the  accomplishment  of  Justice, 
and  it  was  made  to  appear  that  the  new 
evidence  could  not  have  been  discovered,  by 
the  exercise  of  reasonable  effort  and  diligence, 
in  time  to  have  been  used  on  the  trial,  or  on 
an  application  to  the  law  court  for  a  new  triaL 
Had  equity  not  assumed  Jurisdiction  In  such 
cases  it  is  evident  that  a  defeated  litigant 
in  a  suit  at  law,  who,  according  to  the  real 
truth  of  the  case,  had  right  on  his  side, 
would  have  been  remedUess;  and  that  is 
a  condition  of  afTalrs  which  no  enlightened 
system  of  Jurisprudence  will  tolerate.  But 
the  rule  of  limitation  above  mentioned  has 
been  abrogated.  The  period  within  which 
a  law  court  may  now  grant  a  new  trial  is 
quite  as  unlimited  as  that  within  which  this 
court  may  do  so.  By  a  statute  passed  in 
1885  it  is  enacted  "that  It  shaU  not  be  neces- 
sary to  file  a  bill  in  equity  to  obtain  a  new 
trial  in  an  action  at  law,  merely  because  the 
term  in  which  the  v^dlct  was  rendered  has 
expired,  but  a  new  trial  may  be  granted  by 
a  law  court  after  the  expiration  of  the  term." 
Supp.  Revision,  p.  810,  §  12.  There  can  be 
no  question,  I  think,  that,  if  the  complainant 
can  establish  a  sufficient  case,  he  can,  by 
force  of  this  statute,  obtain  a  new  trial  in  the 
Monmouth  pleas.  The  time  within  which  he 
must  make  Ids  application  Is  not  defined  or 
limited  by  the  statute,  but,  in  order  to  put 
an  end  to  the  litigation,  and  to  bring  aboat 
a  state  of  repose,  he  is  required,  by  general 
principles  of  Justice,  to  proceed  with  dili- 
gence, and  make  bis  application  witidn  a 
reasonable  time.  The  purpose  of  this  stat- 
ute, as  I  think  is  manifest  on  its  face,  is 
merely  to  extend  the  time  within  which  a 
law  court  may  entertain  an  application  ftw 
a  new  trial,  and  not  to  curtail  or  diminish 
the  Jurisdiction  of  this  court;  but,  as  it  is  a 
role  of  Jurisdiction  of  this  court  not  to  inter- 
fere in  any  case  where  an  adequate  remedy 
at  law  exists,  even  in  cases  where  this  court 
may  exercise  a  concurrent  Jurisdiction  with 
the  law  courts,  and  a  law  court  has  already 
acquired  Jurisdiction,  It  would  seem  to  be 
entirely  clear,  in  a  case  of  this  kind,  where  a 
law  court  already  has  Jurisdiction,  and  the 
remedy  at  law  is  not  only  adequate,  but  more 
expeditious  and  less  expensive  than  that 
which  this  court  can  give,  that  this  conrt 
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should,  in  obedience  to  one  of  Its  own  prtn- 
ciples,  decline  jurisdiction.  The  complain- 
ant's bin  will  be  dlBmlBsed,  with  costs. 


(62  N.  J.  B.  12) 

CONANT  et  al.  v.  BASSETT  et  aL 

(Court  of  Chancery  of  New  Jersey.     April  2, 

1894.) 

Ck>N8TBDCTI0ir  OF  Wll.1/— Vbstbd  Intekbbt— Pow- 
EK  TO  DbTISB. 

A  testator  gave  property  which  he  held 
l>y  lease  for  years,  to  the  executors  of  his  will, 
in  trust  to  manage  the  same  and  collect  the 
income  thereof,  and,  after  making  designated 
payments,  to  divide  the  net  income  semiannn- 
al^,  share  and  share  alike,  lietween  his  children, 
—bis  son,  Gr.,  and  his  daughters,  F.  and  K., — 
BO  long  as  either  F.  or  K.  should  live.  HM, 
that  G.  took  a  vested  right  to  one-third  of  the 
net  income  of  the  leasehold  property  until  the 
survivor  of  his  sisters  should  die.  and  that  upon 
his  death  that  right  passed  by  his  wilL 
(Syllabus  by  the  (jourt.) 

Bill  by  Ira  M.  Conant  and  Edward  F.  An- 
derson, trustees  under  the  will  of  George  W. 
Bassett,  against  Fannie  D.  Bassett  and 
otbers,  to  construe  the  will. 

George  W.  Bassett,  of  Orange,  in  this  state, 
died  on  the  28th  of  April,  1887,  leaving  a  will, 
in  and  by  which,  among  other  things,  he  did 
provide  as  follows:  "Fifth.  I  give,  devise, 
and  bequeath  unto  Ira  M.  Conant,  of  Bridge- 
water,  Massachusetts,  to  my  son,  George  F. 
Bassett,  and  to  my  son-in-law,  Edward  F. 
Anderson,  and  to  the  survivor  of  them,  and 
to  their  successors,  all  my  right,  title,  inter- 
est, and  leasehold  estate  in  and  to  four  con- 
tiguous lots,  pieces,  or  parcels  of  land,  with 
the  appurtenances  thereto  belonging,  and  the 
buildings  thereon  erected,  situate,  lying,  and 
being  in  the  city  of  New  York,  and  known  as 
'Numbers  Fifty-Two  and  Fifty-Four  Part 
Place  and  Foiiy-Seven  and  Forty-Nine  Bar- 
clay Street,'  in  said  city,— being  the  same 
premises  mentioned  and  described  in  cer- 
tain leases  made  to  me  by  the  trustees  of 
Columbia  College,  in  the  cl^  of  New  York,'— 
together  with  all  rights  to  renewals  of  said 
leases,  and  eveiy  right  and  interest  con- 
nected therewith.  In  trust,  nevertheless,  to 
and  for  the  following  purposes:  (1)  That 
they  take  possession  of  said  properly,  man- 
age and  control  the  same,  collect  and  receive 
the  rents  and  Income  therefrom,  pay  taxes, 
g^ronnd  rents,  premiums  of  insurance,  and  an 
other  expenses  connected  with  the  manage- 
ment of  the  same;  keeping  the  buildings 
thereon  insured  in  solvent  insurance  com- 
panies, and  rebuUdlng  in  case  of  the  destruc- 
tion of  said  buildings  in  whole  or  in  part, 
using  for  that  purpose  any  funds  which  may 
come  to  their  hands,  as  trustees  or  other- 
wise, belonging  to  my  estate;  also  keeping 
the  said  leases  renewed,  and  doing  whatever 
may  be  necessary  in  Mder  to  pres^ve  and 
continue  the  term  and  rights  granted  to  me 
by  the  said  leases,  and,  generally,  to  use, 
manage,  and  control  the  said  property  ac- 


cording to  their  best  Judgment  and  discre- 
tion, for  the  interests  of  my  estate,  so  long 
as  my  daughters  hereinafter  named,  or  either 
of  them,  shall  live.  (2)  That  the  net  income 
derived  from  said  premises  (after  the  pay- 
ment of  the  mortgage  thereon  as  hereinafter 
directed)  be  divided  and  distributed  semi-an- 
nually, share  and  share  aUKe,  between  my 
three  children,  namely,  my  son,  George  F. 
Bassett,  and  my  daughters,  Frances  C.  Mor^ 
riU,  wife  of  Benjamin  W.  MopriU,  and  Kate 
E.  Anderson,  wife  of  Edward  F.  Anderson, 
for  and  during  the  continuance  of  the  lives  of 
the  said  Frances  C.  Morrin  and  Kate  E.  An- 
derson, and  so  long  as  either  of  them  shall 
be  living;  and  It  is  my  wish,  and  I  will  and 
direct,  that  my  interest  in  said  property  be 
not  sold  or  disposed  of  tmtil  after  the  death 
of  both  of  my  said  daughters  (3)  I  direct 
my  trustees,  who  are  also  hereinafter  con- 
stituted my  executors,  to  pay  off  and  dis- 
charge, as  soon  as  may  be  after  my  decease, 
the  mortgagre  fo>  forty  thousand  dollars  ($40,- 
0(X))  upon  my  said  leasehold  property  in  Bar- 
clay street  and  Park  place;  and,  for  the  pur- 
pose of  paying  said  mortgage,  they  are  to 
use  any  moneys  which  may  t>e  derived  from 
my  estate  after  setting  apart  and  making 
due  provision  for  the  payment  of  the  legacies 
hereby  bequeathed,  using  for  that  purpose,  If 
necessary,  the  net  income  which  may  be  de- 
rived from  the  said  premises.  But  the  pay- 
ment of  the  legacies  herein  bequeathed  shall 
first  be  made,  or  the  amounts  thereof  set 
apart  for  that  purpose,  before  any  incum- 
brance shall  be  paid  off,  and  before  any  sim- 
ilar expenditture  shall  be  made"  "Eighth. 
All  the  rest,  residae,  and  remainder  of  my 
estate  and  property,  both  real  and  personal, 
of  which  I  may  die  seised  or  possessed,  I 
give,  devise,  and  bequeath  to  my  three  chil- 
dren, Frances  C.  Morrill,  George  F.  Bassett, 
and  Kate  B.  Anderson,  to  be  divided  be- 
tween them  equally,  share  and  share  alike; 
and,  in  case  of  the  previous  death  of  either 
of  them,  the  issne  of  my  said  children,  or 
the  descendant  of  any  deceased  issue,  shaQ 
take  the  parent's  share;  and  If  either  (w  any 
of  my  said  children  shall  not  be  living  at  my 
decease,  and  shall  then  have  no  lawful  issue 
them  surviving,  then  the  share  of  such  chUd 
shaU  go /to  my  surviving  child  or  children, 
and  to  the  surviving  children  of  any  de- 
ceased child;  the  surviving  children  of  the 
deceased  child,  in  every  case,  taking  the 
share  which  would  have  gone  to  his,  her,  or 
their  parent,  If  Uving."  "After  the  death  of 
my  said  daughters,  my  said  trustees,  or  their 
successors,  may,  in  their  discretion,  sell  the 
said  leasehold  premises  above'  maitioned. 
and  distribute  the  proceeds  thereof  as  a  part 
of  my  residuary  estate,  in  the  manner  above 
directed."  At  the  testator's  death  his  three 
children  were  all  living.  Subsequently,  on 
the  21st  of  May,  1881,  the  son,  George  F. 
Bassett,  of  East  Orange,  died,  without  leav- 
ing issue;  having  made  his  last  will,  by  which 
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be  derlsed  and  bequeathed  Mb  entire  estate 
to  bis  widow,  Fannie  Doremua  Bassett,  and 
couatituted  her  the  sole  executrix  thereof. 
The  trustees  bow  ask  direction  as  to  whom 
the  share  of  tbe  net  Income  from  the  lease- 
liold  property  designed  for  George  P.  Bas- 
sett, becoming  payable  after  bis  death,  shall 
be  paid.  By  their  respective  answers,  the 
d^endants,  Fannie  Doremus  Bassett,  on  the 
one  side,  and  Kate  B.  Anderson  and  Frances 
O.  Morrill,  on  the  other  side,  claim  it. 

B.  M.  CoUe,  foi  complainants.  Frederic 
W.  Ward,  for  defendant  Fannie  Doremus 
Bassett  fencer  Weart,  for  defendant 
Frances  C.  Morrill.  Francis  J.  Swayze,  for 
defendant  Kate  E.  Anderson. 

McOIIiL,  Ch.  The  leasehold  Interest  from 
which  the  income  in  question  springs  is  for 
years,  and  is  deemed  personal  estate.  1  Wil- 
liams, Ex'rs,  674.  It  is  observed  that  the 
net  income  fs  not  made  payable  to  a  class, 
generally,— the  testator's  children,— so  that 
upon  the  death  of  one  tbe  surriyors  will  take 
(Crane  v.  Bolles,  4»  N.  J.  Eq.  373,  384,  24  Ati. 
237),  but  to  ills  three  children,  nominatim, 
in  defined  proportions,  so  as  to  clearly  im- 
port distinctness  of  interest  among  the  ob- 
jects of  tbe  gift  (Hawk.  WiUs,  112;  Mason's 
Ex'rs  T.  Trustees,  27  N.  3.  Kq.  47,  50;  Post 
V.  Elvers,  40  N.  J.  Eq.  21.  The  gift  of  the 
portions  of  tbe  income  Is  not  made  subject  to 
a  conditi(»i  or  preced^it  of  any  kind,  and 
h«ice  they  are  absolute  and  vested.  Hawk. 
Wills,  223.  No  provision  is  made  for  tbe 
disposition  of  any  share  in  case  of  the  death 
of  Its  donee  during  the  continuance  of  the 
trust.  Hence,  the  quantum  of  the  gift  to 
each  donee  is  one-thh:d  of  tbe  net  income, 
continuing  until  tbe  death  of  both  the  tes- 
tator's daughters.  Tbe  gift  of  the  Income 
does  not  carry  with  it  the  whole  or  portions 
of  tbe  fond  or  corpus  fnxn  which  tbe 
income  is  to  arise,  because  the  time  of  en- 
joyment is  not  unUnalted,  but  is  expressly 
confined  to  tbe  period  of  two  lives  in  being. 
Parker's  Ex'rs  v.  Moore,  25  N.  3.  Eq.  228, 
234;  Hawk.  Wills,  12&  Hence,  it  is  neither 
expressly  nor  impliedly  controlled  by  any 
provisions  of  the  wUL  which  concern  the 
ultimate  disposition  of  tbe  corpus.  Upon 
this  consideration,  I  am  of  opinion  that,  at 
the  death  of  George  F.  Bassett,  bis  right  to 
one-third  of  the  net  income,  payable  period- 
ically, as  it  ^ould  arise,  so  lon^  ss  eltfaer  of 
his  Bisters  should  live,  was  vested  in  him, 
and  could  be  disposed  of  by  him  by  will,  and 
hence,  that  his  widow,  who  is  the  executrix  of 
his  will,  and  the  sole  legatee  thereunder,  will 
take  It.  The  complainants  will  be  so  di- 
rected. The  gift  of  the  income,  as  I  have,  in 
substance,  said,  is  not  so  interwoven  with 
tbe  disposition  of  tbe  corpus,  from  wbich  it 
springs,  as  to  be  at  all  dependent  ui>en  that 
disposition.  Its  bearing  upon  the  disposi- 
tion, at  the  oorpna  may.  bowever,  be  a  m^- 


t^  foe  consideration  at  the  proper  time. 
Particular  provision  for  transmission  of 
the  corpua  is  made  in  the  eighth  paragraph 
of  the  will.  The  construction  of  that  para- 
graph has  been  argued  by  counsel;  but  as 
the  present  emergency  does  not  require  a  so- 
lution of  the  questions  suggested  by  that  argu- 
ment, and  the  bill  does  not  ask  such  solution, 
and  it  is  obvious,  upon  perusal  of  the  eighth 
paragraph,  that,  when  tbe  time  for  tbe  dis- 
position of  the  corpus  arrives,  parties  not 
now  before  the  court,  to  be  bound  by  Its  de- 
cision, will  be  necessary  to  a  complete  and 
beneficial  adjudication,  I  rrfrain  from  any 
expression  of  opinion  at  this  time  with  refer- 
ence to  rights  in  the  corpus.  Traph&gen  t. 
Levy,  45  N.  J.  Eq.  448,  451,  18  Atl.  222;  Bon- 
neU's  Ex'rs  v.  BonneU,47  N.  J.  Eq.  54Q,  643, 
20  AtL  88S. 


(W  N.  J.  L.  »> 
JENNINGS  V.  BT7RNHAM. 
(Court  of  EiToni  and  Appeals  of  New  Jersey. 
AprU  6,  1894.) 

Pbopbibtart  Lands  — Paktitios  —  TRAiwFBa  o? 
TiTiB- Pbesumptions- Ejectment — Defexses. 

1.  The  customary  practice  of  setting  apart 
proprietary  lands  for  the  several  owners  who 
held  the  same  in  common  was  a  mere  made  of 
partition,  and  cannot  be  used  for  tlM  poriMse 
of  pessinK  title. 

2.  The  proprietors  cannot  transfer  title  to 
their  lands  to  a  stranger  by  the  use  of  a  wai^ 
rant  and  survey. 

5.  After  a  survey  has  stood  upon  the  rec- 
ords of  the  propdetOTs  without  question  for  a 
great  lapse  of  time,— in  the  present  case  for 
nearly  200  vears,— tt  vrill  be  oondusively  pi«- 
snmed  that  it  had  been  inspected  and  apttroved 
of  by  the  proprietors. 

4.  So,  nnder  such  drcnmstances,  the  ad- 
mission of  snch  a  survey  as  made  in  favor  of 
a  person  de8cril>ed  therein  as  the  owner  of  two 
proprietieB,  will  estop  the  proprietors  from  de- 
nying the  fact  that  such  person  was  such  owner. 

6.  In  ejectment  it  Is  not  necessary  that  tlie 
defendant  should  prove  title  in  himself;  lie  will 
defeat  the  action  by  proving  tiiat  it  is  out  of 
the  plaintiff. 

(Syllabus  by  the  Conrt) 

Error  to  circuit  court,  Ocetm  county;  Van 
Syckel,  Judge. 

Ejectment  by  Isaac  J.  Jennings  against 
William  Burnham.  From  a  judgment  tor  de- 
fendant, plaintiff  brings  error.    Affirmed. 

L  W.  Carmichael  and  B.  Gummere,  for 
plaintiff  in  error.  Thomas  R  French,  lot  de- 
fendant in  error. 


BEASLEY,  C.  J.  At  tbe  trial  of  this  ease 
the  jury  was  Instructed  to  find  for  tbe  defend- 
ant That  result  appear*  to  us  to  be  light 
on  either  of  two  grounds,  via:  First,  that 
the  plalntlir  lulled  to  prove  title  In  himself; 
and,  second,  the  defendants  proofs  showed 
title  out  of  tbe  plaintifl. 

First  with  r^ard  to  tbe  plaintUTa  title. 
This  Is  exhibited  as  foUows:  On  May  20, 
1884,  as  appears  by  tbe  book  of  reconda  of 
the  proprietors,  a  warrant  and  mcm«tuadum 
were  enteced  therein  in  these  worda»  via: 
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"To  Charles  B.  Noble,  Trnatee  of  the  Board 
of  East  New  Jersey:  (10,000)  ten  thousand 
acres  of  rights  of  location  are  hereby  orders 
ed  by  the  council  to  you,  as  trustee  of  the 
board,  and  for  the  use  of  the  same,  until 
otherwise  ordered."  "Memorandum:  That 
the  board  of  Inspectors  of  the  eastern  envi- 
sion of  New  Jersey,  at  a  meeting  held  at  the 
ofBce  of  the  surveyor  general,  at  Pwth  Am- 
boy,  on  the  20th  day  of  May,  1881^  resolved 
by  unanimous  vote  that  10,000  acres  of  rights 
of  location  be  set  off  and  issued  to  Charles 
E.  Noble,  trustee,  to  be  located  and  retained 
for  the  use  of  the  board."  This  memoran- 
dum and  warrant  are  certified  by  the  regis- 
ter to  be  true  copies  "of  a  warrant  ordered 
by  the  protirietors  of  East  New  Jersey,  as 
appears  In  book  of  rec<»:<dB."  The  record 
further  sltows  a  survey  made  and  recorded 
by  the  authority  thus  stated.  In  addition  to 
the  tategotag  muniment  of  title,  the  plaintiff 
put  In  evidence  a  deed  from  Charles  E.  No- 
ble to  himself  for  the  premises  described 
and  embraced  in  the  survey.  It  t2ius  ap- 
pears that  the  board  of  Inspectors  ot  the 
eastern  division  of  New  Jersey  has  attempt- 
ed to  convey  to  a  stranger  a  portion  of  the 
land  which  was  supposed  at  the  time  to  be 
owned  by  it  NoUe  was  not  a  tenant  In 
common  with  the  proprietors  represented,  It 
may  be,  by  the  board,  but  was  a  stranger  to 
them,  so  far  as  these  lands  were  concerned. 
The  Inquiry,  therefore,  supervenes,  whence 
this  power  In  the  proprietors  to  convey  the 
tltie  to  these  premises  in  the  mode  thus  set 
forth?  As  a  mode  of  partition  of  these  lands 
when  hdd  In  common  by  the  proprietors  or 
with  their  grantees,  the  course  of  law  by 
warrant  and  survey  has  been  well  Imown  for 
many  ages,  and  has  always  been  recognized 
by  the  courts  as  a  part  of  the  local  common 
law  of  this  state.  But  this  device  had  no 
effect  upon  the  tide.  Its  office  was  purely 
partitive.  It  distributed  to  each  owner  his 
quota  of  the  land.  It  had  the  operation,  and 
nothing  but  the  operation,  of  a  quitclaim  deed 
made  use  of  for  the  purposes  of  partition. 
This  is  the  doctrine  very  distlnctiy  stated  by 
Chief  Justice  Kirkpatrick  in  Arnold  v.  Mun- 
dy,  6  N.  J.  Law,  L  And  it  is  historically  cer- 
tain that  it  was  by  warrant  and  survey  alone 
that  In  the  western  division  of  the  province, 
from  the  beginning,  these  proprietary  lands 
were  allotted  to  each  proprletw  and  each  of 
his  alienees,  holding  as  tenants  in  commtMi, 
while  in  the  eastern  division,  befmre  the  sni^ 
render  In  1702,  it  was  the  practice  addition- 
ally to  issue  patoQts  <x  grants  under  the  seal 
of  the  province.  After  the  surrender  in  both 
the  eaatem  and  westan  divisions,  partitions 
of  these  lands  were  effected  by  means  of  war- 
rants and  surveys,  without  more. '  This  pe- 
culiar procedure  is  set  out  at  larg^  and  with 
much  deamess,  in  the  hlBtnical  document 
so  widely  known  as  the  "Mizabethtown  Bill 
in  Cbaaeary,"  which  was  filed  in  the  year 
1745.  This  is  the  view  taken  of  the  x>ro- 
ceM  in  qnestimi  in  the  case  of  Estell  r. 


Improvement  Co.,  reported  In  35  N.  J.  Law. 
235:  "A  survey,"  it  is  there  said,  "under 
a  proprietary  title,  is  not  a  conveyance.  It 
is  an  instniment  sul  generis.  In  the  nature 
<rf  a  partition;  a  customary  mode  in  which 
a  proprietor  has  set  off  to  himself  In  several- 
ty a  part  of  the  common  estate.  The  meth- 
ods of  proceeding  with  respect  to  these  lands, 
have  long  been  a  part  of  the  common  law  of 
the  state,  and  have  been  ex  officio  taken  no- 
tice of  by  the  courts.  They  can  be  traced 
through  the  reported  decisions,  which  clear- 
ly define  their  legal  effect  Chief  Justice 
Ellrkpatrld^  whose  learning  on  the  subject 
of  land  titiee  appears  to  have  been  very  com- 
plete, in  Arnold  v.  Mundy,  6  N.  J.  Law,  11, 
states  In  perq;>Icuoas  terms  the  mode  in  whidi 
this  description  of  property  was  distributed 
among  the  several  owners.  "The  proprietors 
of  New  Jersey,'  he  says,  'are  tenants  in  com- 
mon of  the  soil.  Their  mode  of  severing 
this  common  right  Is  by  issuing  warrants, 
firom  time  to  time,  to  the  respective  proprie- 
tors, according  to  their  several  and  respec- 
tive rights,  authorizing  them  to  survey  and 
appropriate  in  severalty  the  quantities  there- 
in contained.  Such  warrant  does  not  convey 
a  titie  to  the  proprietor;  he  had  that  be- 
fore.' "  This  being  the  use  and  scope  of  this 
abnormal  procedure  by  ^arrant)  and  survey, 
it  appears  to  follow  In  logical  sequence  that 
the  plaintiff  in  the  case  before  the  court  al-. 
together  fblled  to  show  a  right  to  sustain 
his  acticn.  His  immediate  grantor,  Charles 
B.  NoUe,  was  not  vested  with  titie  by  vir- 
tue of  ttie  warrant  and  survey  made  imder 
the  auth(»1ty  of  the  board  of  proprietors,  in- 
asmuch as  he  was  not  a  tenant  in  common 
with  them. 

The  second  topic  tor  discussion  relates  to 
the  titie  exhibited  on  the  side  of  the  defend- 
ant This  contention  Involves,  as  a  funda- 
mental proposition,  that  one  Daniel  Cox  was 
at  one  time  the  owner  of  the  premises  in 
dispute.  In  order  to  evince  this  essential' 
fhct  a  survey,  certified  as  copied  from  the 
proprietary  records,  was  produced.  It  is  in 
the  common  form,  signed  by  the  surveyor  of 
the  proprietors.  It  begins  by  describing  its 
own  nature  In  these  terms,  viz.:  "By  warrant 
trom  the  Proprietors  of  Bast  New  Jersey, 
dated  May  20,  1690.  Surveyed  and  laid  out 
for  Doctor  Daniel  Cox  (In  right  of  two  pro- 
prieties), two  thousand  four  hundred  acres 
of  meadow  and  upland  at  Barne«:at  in  two 
tracts."  Then  follows  a  description  of  the 
tracts  siurveyed,  and  included  among  them 
are  the  lands  now  In  lltigatioa  It  Is  deemed 
of  vital  importance  to  settte  witii  accuracy 
the  legality  and  force  of  tills  alleged  muni- 
ment of  titie.  for  the  entire  defense  rests 
upon  that  inquiry.  The  objections  to  this 
part  of  tiie  proof  of  the  defendant's  titie 
were  two  in  number.  The  first  was  that  in 
those  eariy  times  to  which  this  transaction 
relates,  in  order  to  validate  a  survey  of  this 
character,  it  should  have  been  inspected  and 
Bvproved  of  by  the  board  of  ^vprietors,  and  it 
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Is  Insisted  th(it  there  Is  no  evidence  in  this 
case  that  this  entry  -was  thus  sanctioned.  We 
thinlk  the  conclusive  answer  to  this  conten- 
tion is  that,  after  the  lapse  of  over  200  years, 
it  is  a  plain,  legal  presumption  tliat  every 
act  and  formality  that  were  necessary  to 
validate  entries  of  this  character  were,  in 
point  of  fact,  performed.  Bearing  in  mind 
that  these  surreys  could  not  l>e  made  except 
by .  the  order  of  the  proprietors,  that  they 
were  made  exclusively  by  their  own  officer, 
and  that  they  were  entered  on  their  own 
records  by  their  own  register,  it  is  manifest 
the  existence  of  such  entry  would  per  se  and 
at  once  give  rise  to  the  inference,  running 
dose  to  demonstration,  that  it  bad  the  ap- 
proval of  those  whose  officers  had  made  it, 
and  entered  it,  and  whose  records  contained 
it.  In  point  of  substance  the  record  in 
question  was  made  by  the  proprietors  them- 
selves; and  if  it  had  been  made  so  late  even 
as  yesterday,  the  reasonable,  and,  indeed,  the 
legal,  conclusion  would  have  been  that  the 
proprietors  were  privy  to  it,  and  that  it  had 
been  sanctioned  by  them.  And,  if  such  an 
inference  from  so  recent  an  act  were  dis- 
putable, most  assuredly  no  Jurist  can  doubt 
that,  after  such  an  entry  has  remained  upon 
such  a  record,  without  challenge  from  any 
source  whatever,  for  over  two  centuries,  the 
legal  presumption  in  favor  of  its  authenticity 
is  conclusive  and  absolute.  In  regard  to 
ancient  transactions,  the  well-known  legal 
principle  is  that  they  are  presumed  to  have 
been  regularly  performed  if  the  contrary  be 
not  shown.  This  doctrine,  in  a  concrete 
form,  is  exemplified  in  the  case  of  Improve- 
ment Co.  V.  Kerrigan,  reported  in  31  N.  J. 
Law,  13.  There  the  inquhry  was  with  re- 
spect to  the  legal  sufficiency  of  the  certificate 
of  the  acknowledgment  of  a  deed  which  had 
been  made  and  recorded  before  1799.  The 
act  then  in  force  prescribed  that  deeds  might 
I>e  recorded  which  had  lieen  acknowledged 
-before  certain  officers,  and  the  official  cer- 
tificate in  tliat  instance  was  that  tie  grantor 
"had  signed,  sealed,  and  delivered  the  with- 
in deed  in  the  presence  of  me,  P.  H.,  one 
of  the  Judges  of  the  court  of  common  pleas, 
hare  perused  the  same,  find  no  erasures  or 
Interlineations,  and  allow  the  same  to  be  re- 
corded." The  court  held  tliat  the  certificate 
should  be  deemed  sufficient,  and  that,  if  a 
verbal  acknowledgment  under  tlie  statute 
were  necessary,  it  ouglit  now  to  be  presumed 
to  have  been  made."  In  Jackson  ▼.  Gil- 
christ, 15  Johns.  89,  a  similar  result  was 
reached,  the  certificate  In  that  instance  set- 
ting forUi  that  the  grantor  appeared  before 
the  Judge  "to  acknowledge  the  deed,"  and 
that  it  ought  to  be  presumed  that  he  did 
acknowledge  it"  Hunt  v.  Johnson,  19  N. 
Y.  279,  is  an  authority  to  the  same  effect 
Numerous  illustrations  of  the  rule  will  be 
found  in  the  notes  in  Whart  Ev.  {  131S. 
By  virtue  of  this  doctrine,  so  useful  that  It 
is  one  of  the  necessary  outgrowths  of  ex- 
perience and  conunon  sense,  it  must  be  con- 


clusively presumed  that  with  resi)ect  to  the 
survey  in  band,  omnia  esse  rite  acta;  in 
other  words,  it  is  to  be  treated  as  a  record 
entry  duly  inspected,  made,  and  approved  of 
by  the  tx>ard  of  proprietors. 

With  respect  to  the  second  contention,  that 
at  the  time  tiiat  this  survey  was  made,  and 
previous  to  the  surrender  of  the  proprietary 
government  to  Queen  Anne,  it  was  custom- 
ary, in  maldng  partitions  of  this  property, 
held  in  common  by  the  24  proprietors  or 
their  grantees,  to  supplement  a  warrant  and 
survey  with  a  formal  patent  or  grant.  It 
seems  to  the  court  sufficient  to  say  that 
the  history  of  this  spedee  of  titles  shows  in 
the  most  conclusive  manner  that  such  pat- 
ents were  not  deemed  essentials  of  the  par- 
titive act  From  the  first  settlement  of  the 
westwn  divisloii  of  the  state  the  shares  of 
the  common  property  were  allotted  by  ttie 
use  of  the  warrant  and  survey  alone,  and 
since  tliat  event  such  has  been  the  practice 
In  the  eastern  division  as  w^  as  in  the 
western.  It  is  obvious  tliat  if  a  patent  was 
an  indispensable  part  of  the  partition  of 
these  lands  before  the  surrender,  similarly, 
afterwards,  the  property  could  not  have  been 
separated  without  its  cooperation.  Since 
the  year  1703  the  complete  efficaciousness  of 
warrants  and  surveys  duly  recorded  as  a 
mode  of  partition  in  this  class  of  cases  has 
been  established  by  uniform  practice,  and 
has  on  many  occasions  received  Judicial  rec- 
ognition. If  the  doctrine  required  corrobo- 
ration, such  force  has  be^i  imparted  to  it  by 
the  weighty  sanction  of  Mr.  Justice  Bradley 
sitting  in  -the  circuit  court  of  the  United 
States  in  the  case  of  Baeder  v.  Jennings,  40 
Fed.  204.  TtM  conclusion  of  the  court  is 
that  the  survey  before  us  effected  the  parti- 
tion in  question,  unless  it  was  deprived  of 
its  force  by  circumstances  existing  at  the 
time,  as  is  alleged,  and  to  wUch  it  Is  toe  a 
moment  necessary  to  advert  We  liave  seen 
that  these  proprietary  lands  were  divisible 
among  the  several  tenants  in  common  by 
means  of  these  warrants  and  surveys;  that 
the  entire  effect  of  such  a  process  was  to  al- 
lot the  land,  in  severalty,  to  the  various  own- 
ers; and  that  the  title  could  not  l)e  trans- 
ferred by  its  use.  On  the  assumption  of  the 
correctness  of  this  theory,  the  counsel  of  the 
plaintiff  insisted  tliat  the  survey  l>efore  ns 
was  inoperative  and  void,  on  the  ground  tbat 
Daniel  Cox,  in  whose  favor  the  atwre-men- 
tloned  survey  was  made,  was  not  a  co-owner 
of  these  proprietary  lands,  and,  consequent- 
ly, this  method  of  proceeding  in  question  was 
inapplicable  and  inefficacious.  In  elaborating 
this  i>plnt,  counsel  at  great  length  criticiaed 
the  various  conveyances  which  went  to 
make  up  the  title  of  Mr.  Cox,  and,  as  a  result 
contended  that  it  was  not  sufficiently  shown 
that  he  was  a  tenant  in  common  with  the 
oth^  proprietors,  the  cwollary  being  that 
the  attempted  partition  had  notliing  to  op' 
erate  upon.  But  I  have  not  found  it  neces- 
sary to  enter  upon  the  discussion  alluded  to, 
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as  It  seems  to  me  obylotis  that  It  Is  entirely 
Irrelevant  to  this  case  In  Its  present  attitude 
upon  this  record.  This  conclusion  has  Its  ba- 
sis in  the  fact  that  the  plaintiff,  as  the  gran- 
tee of  the  board  of  proprietors,  does  not  oc- 
cupy a  position  which  gives  him  a  right  to 
challenge  the  title  in  question.  He  Is  es- 
topped from  ralshig  up  such  a  contention,  be- 
cause the  board  of  proprietors  are  so  estop- 
I)ed.  It  will  be  remembered  that  the  survey 
above  expounded  Is  prefaced  with  a  declara- 
tion In  these  words,  viz. :  "By  warrant  from 
the  Proprietors  of  East  New  Jersey,  dated 
May  20,  1690.  Surveyed  and  laid  out  for 
Doctor  Daniel  Clox  (In  right  of  two  proprie- 
ties), two  thousand  four  hundred  acres,"  etc. 
A  propriety  was  the  one  twenty-fourth  part 
of  all  the  imdlvlded  proprietary  lands  In  the 
eastern  division,  so  that  the  proprietors,  by 
a  formal  entry  on  their  own  records,  admit 
tliat  Mr.  Coz,  at  the  time  In  question,  was 
the  owner  of  the  one  forty-eighth  part  of 
such  lands;  and,  acting  on  this  admission, 
they  set  off  to  him  a  part  of  bis  share  In  sev- 
eralty. After  such  an  admission  and  such 
action,  and  especially  after  the  lax>se  of  near- 
ly two  centuries.  It  Is  deemed  indisputably 
dear  that  this  plaintiff  is  precluded  from  de- 
nying the  legal  existence  of  the  title  so  con- 
ceded. It  will  be  observed  the  posture  of 
affairs  is  this:  In  1703  these  grantors  of  the 
plaintiff  admitted  on  their  records  that  Mr. 
Cox  owned  two  proprieties,  and  on  that  ad- 
mitted state  of  facts  they  set  off  to  him, 
among  other  tracts,  the  premises  in  ques- 
tion; and  now,  after  the  passage  of  over  a 
hundred  and  ninety  years,  it  is  sought  to  be 
shown  that  the  admission  in  question  was  a 
jnlstake,  and  that  the  act  of  partition  found- 
ed on  it  was  likewise  a  mistake.  Such  a  po- 
alUon  Is  conspicuously  futile  on  two  grounds: 
It  is  founded  on  the  erroneous  assumption 
that  a  mistake  of  the  kind  alleged  can  be 
corrected  after  such  a  great  lapse  of  time, 
and  that  It  can  be  corrected  in  a  court  of 
law  in  an  action  of  ejectment  This  branch 
of  the  defense  must  be  rejected  .on  the 
ground  just  stated.  So  it  is  deemed  It  is 
equally  unavailing  by  force  of  the  statute  of 
this  state  enacted  June  5,  1787.  The  third 
49ectlon  of  this  law  enacts  "that  any  survey, 
made  of  any  lands,  within  either  the  east- 
em  or  western  division  of  the  proprietors  of 
the  state  of  New  Jersey,  and  inspected  and 
approved  of  by  the  gen^til  proprietors,  or 
counsel  of  proprietors  of  such  division,  and 
l^  their  order  or  direction  entered  upon  rec- 
ord in  the  secretary's  office  of  this  state,  or 
in  the  surveyor  general's  office  in  such  divi- 
Blon,  shall,  from  and  after  such  record  is 
made,  preclude  and  forever  bar  such  proprie- 
tors and  their  successors  from  any  demand 
thereon,  any  plea  of  deficiency  of  right  or 
otherwise  notwithstanding."  In  the  case  al- 
ready referred  to  of  Baeder  v.  Jennings,  Mr. 
Justice  Bradley  expresses  the  opinion  that 
this  act  Is  retrospective  in  Its  operation,— a 
ylew  that  la  considerably  fortified,  by  the 


ftict  that  the  statutory  preamble  declares 
that  one  of  the  legislative  purposes  is  to  quiet 
claims  and  secure  titles.  Although  the  stat- 
utory language  is  somewhat  ambiguous  on 
the  subject,  I  Incline  to  concur  In  the  con- 
struction thus  expressed,  being  influenced  In 
considerable  degree  by  the  consideration  that 
the  section  Just  recited  is  in  reality  an  af- 
firmation of  the  common  law;  for  these  sur- 
veys, as  we  have  seen,  ore  validated  and 
made  conclusive  by  the  principles  of  that 
system. 

Another  subject  that  was  elaborately  dis- 
cussed In  the  briefs  of  the  counsel  of  the 
plaintiff  will  be  disposed  of  in  a  word,  as  It 
also  is  deemed  Irrelevant  to  the  inquiry  be- 
fore the  court  The  theme  alluded  to  was  a 
consideration  and  criticism  of  the  various 
links  of  the  defendant's  title  between  the 
above-named  Daniel  Cox  and  himself.  It  Is 
undeniable  that  If  the  defendant  proves  a  ti- 
tle out  of  the  plaintiff  he  succeeds  in  defeat- 
ing this  action,  and,  consequently,  when  be 
exhibited  a  title  in  Daniel  Gox  to  these  prem- 
ises in  severalty  by  force  of  the  survey  above 
discussed,  It  became  of  no  importance  wheth- 
er that  title  was  devolved  according  to  law 
upon  him  or  not  Let  thei  Judgment  be  af- 
firmed.- 

(62  N.  J.  B.  53») 

CHADWICK  V.  CHADWICK. 

(Court  of  Chancery  of  New  Jersey<   April  7, 

1894.) 

DlVOBOB — GROnXDS — PLEADIirO  AND  PBOOV. 

In  an  action  for  divorce  by  the  wife  for 
cruel  treatment,  where  the  only  cruelty  charged 
is  the  use  of  abusive  and  filthy  language,  gross 
abase  of  marital  rights  is  not  available. 

Petition  of  Armenia  Chadwick  for  a  decree 
of  limited  divorce  from  Albert  F.  Chadwick. 
Decree  for  defendant 

J.  H.  Beynolds  and  Eugene  Emley,  for 
petitioner.  Wood  McKee  and  John  W. 
Griggs,  for  defendant 

GREEN,  V.  0.  The  marriage  of  these  par- 
ties was  no  love  romance.  He  was  a  widow- 
er, 40  years  of  age,  with  4  children,  whose 
ages  ranged  from  11  to  3  years.  She  was  a 
spinster,  32  years  old,  who  had  for  some 
years  maintained  herself  by  her  occupation 
of  stenographs  and  typewriter.  Their  woo- 
ing consisted  of  negotiations  carried  on 
through  a  matrimonial  agency  in  New  York 
City,  and  resulted  in  their  marriage  In  Brook- 
lyn, March  24,  1892.  It  could  scarcely  be  ex- 
pected that  their  union,  having  its  inspira- 
tion in  such  methods,  would  be  at  once 
characterized  by  the  loving  devotion  or  cheer- 
ful self-sacrifice  which  so  largely  contributes 
to  married  happiness.  He  was  the  principal 
of  a  public  school  In  Paterson,  and  did  not 
think  his  salary  Justified  him  In  a  certain 
style  of  living,  which  his  wife  says  she  had 
every  reason  to  expect  It  is  evident  that 
h^  disappointment  was  keen  when  she  real- 
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*zed  the  reaponslbilitles  of  the  household,  and 
the  care  of  her  husband's  small  children. 
After  a  short  season  of  comparative  har- 
mony, there  were  occasions  of  disagreement) 
more  or  less  violent  In  character.  The  de- 
fendant's mind,  fi*om  some  cause,  became 
affected,  and, .  after  examination  by  physi- 
cians, he  was.  about  AprU  30,  1892,  a  little 
ova:  a  month  after  his  marriage,  sent  to  the 
State  Insane  Asylum,  at  Morris  Plains,  as 
suffering  from  an  "acute  attack  of  primary 
dementia."  He  remained  at  the  asylum  on- 
til  about  the  2d  of  July  following,  when  he 
left  there,  and  went  to  a  relation's,  where  he 
remained  five  weeks,  and  returned  home  the 
last  of  August  From  this  time  on  there  Is 
complaint  by  the  wife  of  unkind  treatment, 
with  occasions  of  abuse,  culminating  In  a 
serious  auarrel  on  December  23,  1892.  Each 
charges  the  other  with  the  blame  for  this 
outbreak,  and  claims  to  have  bem  more  or 
less  injured  by  the  other.  This  Is  the  only 
occasion,  so  far  as  the  evidence  shows,  whoi 
she  suffered  physical  Injury  fFom  his  Tlo- 
l^ice.  On  Christmas  day  following,  how- 
ever, they  came  to  an  agreement  with  refer- 
ences to  their  differences,  and  mutually 
signed  a  compact  as  to  their  future  conduct 
towards  each  other  and  the  children.  This 
was  followed  by  a  resumption  of  marital  re- 
lations, and  the  Incident  of  the  reconclUatlmi 
and  its  accompanying  cohabitation  must  be 
regarded  as  a  condonation  of  previous  offens- 
es Of  a  violent  character.  The  petition  is 
for  a  limited  divorce  and  alimony,  on  the 
gromid  of  extreme  cruelty.  To  warrant  such 
a  decree  In  this  case,  it  must  appear  that 
the  defendant,  after  condonation,  was  guilty 
of  some  matrimonial  offense  which  was 
sufficiently  aggravated  to  be  a  cause  Itself 
for  limited  divorce,  or  of  such  character  and 
degree  as  to  revive  the  offense  condoned. 

No  specific  charge  of  physical  violence  be- 
tween December  23,  1892,  and  March  7,  1893, 
when  Mrs.  Chadwlck  left  her  husband's 
house.  Is  made  In  the  petition.  It  avers  that 
for  a  time  after  Christmas  day  his  conduct 
was  more  quiet  and  peaceable,  but  that  he 
soon  again  fell  Into  his  habits  of  abuse  by 
degrees,  and  became  more  and  more  violent 
in  his  language,  and  used  vile  and  filthy 
language  against  her.  In  the  presence  of  the 
children;  that  the  violence  Increased  until 
the  7th  of  March,  when  she  became  so  shat- 
tered In  health,  and  so  much  in  fear  of  physic- 
al violence,  that  she  could  endure  his  cruel 
treatment  no  longer,  and  that  she  thereupon 
left  bis  bouse;  that,  for  foiu-  months  prior 
to  ho*  leaving  her  husband's  said  house,  she 
was  in  constant  fear  of  physical  violence,  so 
that  her  nerves  were  shattered,  her  health 
was  impaired,  and  she  could  neither  eat  nor 
Bleep.  It  will  be  noted  that  there  Is  here 
no  specification  of  any  attempt  or  threat  of 
personal  violence,  and  she  states  no  acts 
which  led  her  to  fear  sach  injury.  Whether 
such  fears  were  well  fonnded  or  not  we  have 
no  means  (rf  knowing,  other  than  she  says 


that  she  experienced  them.    The  only  direct 
charge  of  any  kind  of  cruelty  during  this 
period  is  that  he  used  abusive  language  to 
her.     She  does  say,  however>  that,  from  this 
constant  dread,  her  nerves  were  shattered, 
and  her  health  impaired,  so  that  she  conld 
neither  eat  nw  sleep.     In  her  testimony  she 
says  that  his  treatment  affected  her  nerv- 
ously, and  broke  ba  down,  resulting  in  dis- 
ease of  the  uterus,  for  which  she  has  since 
been  treated.     She  Is,  of  course,  competent 
to  speak  of   the  state  of  her  health   and 
norves,  but  it  is  very  Questionable  if  she  is 
competent  to  testify  as  to  the  causes  of  their 
oondltion.    She    says,    further,    that    after 
Christmas  be  treated  h&e  a  littte  better,  but 
gave  her  no  assistanee  In  the  house,  and 
that   the   abuse   complained  of  on    almost 
every    occasion    or    three   quarters    of    the 
occasions  came  from  her  reluctance  or  re- 
fusal to  gratify  his  sexual  desires,  and  that 
OB  such  occasions  he  called  her  vile  names 
and  used  opprobrious  epithets.    It  is  only 
due  to  him  to  say  that  he  explicitly  and 
emphatically  denies  the  latter  charge.     I  am 
farced  to  the  conviction  that  her  testimony 
in  this  regard  is  much  exaggerated.     The  de- 
fendant is  a  man  of  education  and  culture 
and  of  seeming  refinement,    'there  was  noth- 
ing in   his  conduct  or  appearance   on    the 
stand   to   indicate   that   he  would    Indulge 
habitually  In  the  vile  and  violent  language 
attributed  to  him.    The  above,  bowever.  Is 
the  only  specification  of  crudty  in  the  inter- 
val between  Christmas  and  her  leaving  tbat 
she  gives  in  her  testimony.     The  other   in- 
cidents spoken  of  do  not,  it  seems  to  me.  Jus- 
tify   any    fear    of   personal    violence.     Ho' 
testimony,  as  well  as  that  of  her  physician. 
Dr.  Unger,  and  the  fact  that  there  was  but 
one  occasion   when  she  suffered  from    bis 
violence,  develops,  In  my  Judgment,  the  true 
reason  for  not  only  her  condition  of  health, 
but  for  bee  leaving  her  home,  and  that  is  tbe 
excess— it  may  be  tbe  abuse— by  tbe   hus- 
band of  his  marital  privileges.     Dr.   TTnger 
says  that  she  was  suffering  from  entrltis   and 
vaginitis,  and  she  attributes  such  condition 
to  undue  sexual  Interoourse.     Gross  abase  of 
marital  rights  is  a  ground  for  a  divorce  a 
mensa  et  thoro  for  extreme  cruelty  (Moores 
V.  Moores,  16  N.  J.  Eq.  275;  English  ▼.  Eng- 
lish, 27  N.  J.  Eq.  71.  579);   but  it  U  not  avafl- 
able  under  a  general  charge  of  cruelty,  and, 
if  so  given,  must  be  disregarded  as  irrelevant 
(Moores  v.  Moores,  supra).     There  Is  strong- 
er  reason    for   these  rules   when    tbe    only 
specification  of  cruelty  charged  Is  the  use  of 
vile  and  filthy  language.     On  the   flrat  at- 
tempt by  counsel  to  Introduce  evidence   of 
the  abuse  of  marital  rights,  defendant's  co\u>- 
sel  objected,  and  the  objection  was  sustained. 
except   so   far    as    It    might   relate    to     tbe 
occasions     when     physical'     violence       -vras 
charged  In  the  petition.     These  were  all  be- 
fore the  condonation.     There  Is  no  evidence. 
In  my  opinion,  of  conduct  on  the  part  of  the 
husband  after  December  25,  1892,  on  wbich 
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to  base  a  decree,  on  the  ground  of  extreme 
cruelty,  or  which  would  revive  the  matri- 
monial offenses  condoned,  as  I  think  the  evi- 
dence of  hlB  having  employed  abusive  and 
vile  language  is  very  much  colored.  Nor,  in 
my  Judgment,  did  the  wiie  leave  her  hus- 
band's house  on  March  7th  from  any  fear  of 
personal  violence  at  his  hands,  or  for  any 
reason  other  than  an  aversion  to  gratify  bit 
carnal  desires.  The  incidents  of  bar  leaving, 
her  visit  to  his  school,  her  promise  to  return 
shortly,  her  promise  to  come  back  if  be  would 
treat  her  differently,  as  well  as  various  later 
occurrences,  show  tbat  she  was  in  no  fear  of 
his  injuring  her  physically  by  angry  and 
cruel  treatment.  Neitha:  of  these  parties  is 
wlthont  blame.  Each  was,  as  i?  usual  la 
cases  where  marriage  is  the  result  of  negotia- 
tion, rather  than  affection,  deceived  as  to  the 
otbor'a  means.  She  manifested  on  the  stand, 
as  a  witness,  her  dlsappcHutment,  not  only 
witb  the  home  snrroundings  she  found,  but 
with  her  husband's  ideas  of  economy  and 
duty.  He,  on  his  part,  whether  from  his 
mental  misfortune  or  not,  manifested,  par- 
ticnlarly  in  his  letters,  an  exacting  and  com- 
plaining disposition,  making  serious  charges 
vlth  r^erence  to  trivial  acta,  and  posing  as 
a  master,  rather  than  as  a  husband.  But  if 
the  canae  of  this  separation,  as  I  gather  it  from 
the  whole  case,  is  to  be  considered,  there  is 
no  evldeaes  that  until  this  trial  he  knew  as 
a  medical  fact,  from  professional  sourcei^ 
that  his  wife's  physical  oondltlon  could  be 
attributed  to  his  marital  excesses.  I  am  not 
prepared  to  say  that,  had  he  had  such  know)- 
adget  he  would  not  have  restrained  his  ia- 
dnlgence,  and  that  a  resumption  of  their  re- 
lations might  not  be  had  with  entire  eafetar 
to  the  wife's  health.  Separation  from  l>ed 
and  board  i»  mainly  as  a  protection  against 
lutare  probable  acts  of  cruelty,  this  proba- 
bility being  based  upon  the  former  conduct 
and  the  character  and  disposition  of  the  par- 
ties JBn^sh  V,  English,  «opra.  They  have 
both  acted  In  a  most  foolish  and '  repreheit- 
sihle  manner,  not  only  in  their  personal 
treatment  of  one  another,  but  also  in  their 
correspondence,  but  each  professes  a  certain 
amount  of  affection  for  the  other,  possibly  as 
much  aa  under  existing  circumstancea  could 
be  expected;  and  I  do  not  think  the  court 
should,  by  Its  decree,  now  legally  separate 
them  for  a  definite  time^  or  until  they 
mntnaUy  apply  for  Its  rescission,  the  husband 
In  the  meanwhile  maintaining  the  wtte,  liv- 
ing away  from  him  and  hia  home. 


(tt  N.  X  B.  44T) 

GRBENWOOD  r.  HENRY  et  al. 

(Conrt  of  Chancery  of  New  Jersey.     Mardt  St, 

1804.) 

Wmrees— Thaksaotioxs  with  Decbdbnt. 

Stilt  for  specific  performance  of  a  con- 

tiaet  dealing  with  both  real  and  perEk>nal  estate, 

btoaght  by  oii«  party  scaJDst  both  the  personal 

representative  and  the  neir  at  law,  who  is  also 


scJe  next  of  kin  of  the  other  party  to  the  con- 
tract. On  the  trial  the  heir  at  law  was  offered 
and  sworn  as  a  witness,  and  testified  to  trans- 
actions with,  and  statements  by,  the  deceased 
party.  Held,  that  thereby  the  complainant  was 
made  a  competent  witness  nnder  the  act  of 
February  25,  1880  (P.  L.  p.  52),  and  the  canon 
laid  down  in  McCartin  t.  McCartin,  17  Ati.  80®. 
45  N.  J.  Eq.  265. 
(Syllabus  by  the  Court.) 

Bill  by  William  M.  Greenwood  against 
Adelaide  H.  Hem-y  and  another  for  specific 
performance.    Decree  for  complainant 

B.  V.  Llndabury  and  W.  H.  K.  Davey, 
for  complainant.  Robert  E.  Chetwood  and 
F.  M.  Voorhees.  for  defendants. 

PITNEY,  V.  0.  This  is  a  bill  for  specific 
performance  of  a  written  contract,  in  these 
words:  "Lorraine,  March  9,  1892.  Enow 
all  men  by  these  presents  that  William  M. 
Greenwood  agrees  to  work  faithfully .  for 
Mrs.  Eliza  R.  Thompson  as  a  general  man- 
ager of  all  her  business,  to  do  any  kind  of 
work  that  he  may  be  called  upon  to  do,  for 
the  period  of  her  lifetime.  In  consideration 
of  the  services  to  be  performed,  the  said 
Eliza  R.  Thompson  agrees  to  that  William 
H.  Greenwood  is  her  sole  heir  to  all  my 
real  estate  and  personal  property.  We  have 
signed  as  above  dated.  Eliza  R.  Thompson. 
W.  H.  Greenwood."  Mrs.  Eliza  R.  Thomp- 
son, one  of  the  parties  to  the  contract,  died 
on  the  19th  of  July,  1892,  intestate;  leaving 
the  defendant,  Mrs.  Adelaide  H.  Henry,  her 
only  heir  at  law,  and  sole  next  of  kin.  Ad- 
ministration of  her  estate  was  granted  'to 
the  defendant  Ogden,  and  on  the  28th  of 
September,  1892,  this  bill  was  filed  against 
Mrs.  Henry,  as  heir  at  law,  and  Mr.  Ogden. 
as  administrator^  setting  out  the  contract; 
alleging  its  performance  on  the  part  of  the 
complainant,  and  that  the  deceased  died 
seised  of  real  estate  in  both  New  Jersey  and 
New  York,— that  In  New  Jersey  being  de- 
scribed by  metes  and  boimds,— and  also  pos- 
sessed of  personal  property  of  considerable 
value,  which  had  come  to  the  possession  of 
the  defendant  Ogden,  as  administrator;  pray- 
ing specific  performance  of  the  contract 
and  that  the  complainant  may  be  adjudged 
and  decreed  to  be  entitled  to  all  the  prop- 
erty, real  and  personal,  of  which  Mrs. 
Thompson  died  seised  and  possessed,  and 
tbat  .Mrs.  Henry  may  be  decreed  to  convey 
to  the  complainant  all  the  real  estate  of 
which  Mrs.  Thompson  died  seised,  and  that 
the  defendant  Ogden  be  required  ;  o  _^,jiy  and 
deliver  to  the  complainant  the  puiijuaal  es- 
tate of  Eliza  R.  Thompson  which  may  re- 
main in  his  hands  after  settlement  of  his 
accounts.  Both  the  defendants  answered, 
denying  the  execution  of  the  contract  by 
Mrs.  Thompson,  and  also  Its  pierformance  by 
the  complainant  At  the  hearing  the  de- 
fense mainly  relied  upon  was  that  the  sig- 
nature of  Mrs.  Thompson  to  the  contract  in 
question  was  not  genuine,  but  was  forged 
by  the  complainant,  or  by  his  procurement 
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The  defendant  Mrs.  Henry  was  otFered  aa  a 
'Witness  on  behalf  of  the  defendants,  and  tes- 
tified to  conversations  and  transactions  with 
the  deceased,  and  between  deceased  and  the 
complainant  Sabsequently,  the  complain- 
ant was  called  in  his  own  behal'  uid  was 
permitted,  subject  to  timely  objections  made 
by  the  defendants,  to  give  evidence  npon 
the  whole  case,  including  conversations  and 
transactions  with  the  deceased,  the  question 
of  the  admissibility  of  the  evidence  being 
reserved  for  the  final  hearing. 

I  conceive  It  to  be  convenient  to  determine 
this  question  of  competency  at  the  start 
The  objection  raised  by  the  defendants  was, 
of  course,  based  upon  the  fact  that  the  ad- 
ministrator is  sued  in  a  representative  ca- 
pacity, and  was  not  sworn  as  a  witness. 
On  the  other  hand,  the  claim  for  the  com- 
petency of  the  evidence  Is  based  upon  the 
groimd  that  Mrs.  Henry,  the  heir  at  law 
and  next  of  kin.  Is  also  sued  In  a  represent- 
ative capacity,  viz.  as  heir  at  law,  and 
was  offered  and  sworn  as  a  witness  in  her 
own  behalf,  and  testified  as  aliove  stated; 
and  hence  It  Is  claimed,  under  the  canon 
laid  down  In  McCartin  v.  McCartin,  45  N. 
J.  S!q.  265,  17  Atl.  809,  the  complainant,  as 
the  opposite  party,  is  rendered  competent 
to  give  testimony  on  aJl  subjects.  If  this 
suit  had  been  confined  to  a  recovery  of  the 
realty,  and  Mrs.  Henry  was,  as  well  she 
might  be,  the  only  party  defendant,  the  com- 
plainant's position  would  have  been  above 
dispute,  for  Mrs.  Henry  would  have  found 
herself  in  this  dilemma:  If  she  was  not 
sued  in  a  representative  capacity,  then  com- 
plainant was  clearly  competent  If  she  was 
sued  in  a  representative  capacity,  she  had 
rendered  him  competent  by  ofTering  herself 
as  a  witness,  and  testifying  In  htr  own  be- 
half, within  the  interdicted  range.  The  real 
merits  of  the  question  are  not  changed  by 
the  fact  that  complainant,  by  his  suit,  claims 
the  personal  estate,  as  well  as  the  realty, 
and  makes  the  personal  representative  a 
party,  since  Mrs.  Henry  is  sole  next  of  kin, 
as  well  as  heir  at  law,  and  is  the  only  perr 
son  In  the  least  degree  Interested  adversely 
to  the  complainant  In  any  part  of  the  e8tat& 
The  amount  of  the  Indebtedness  of  deceased 
was  bnt  trifling,  as  compared  with  the 
amount  of  the  pernonal  estate;  so  that  Mrs. 
Henry,  as  sole  next  of  kin,  was  clearly  mas- 
ter of  the  suit,  and  entirely  responsible  for 
being  called  as  a  witness.  Nevertheless,  the 
bar  of  the  statute  against  the  evidence  In 
question  remains,  unless  Mrs.  Henry  was 
sued  In  representative  capacity,  and  Its 
competency  must  be  determined  accordingly. 
The  precise  question  arose  in  Colfax  v.  Col- 
fax, 82  N.  J.  Bq.  206,— an  exacUy  similar 
case,— and  It  was  there  decided  by  Cbancdk 
lor  Runyon  that  the  heir  was  sued  in  a 
representative  capacity,  and  that  the  com- 
plainant, who  stood  precisely  as  does  the 
complainant  bete,  was  not  a  competent  wit- 


ness, unless  made  ao  by  tbe  action  at  Ou 
defendant  The  same  rule  was  laid  down  by 
the  supreme  court  in  the  very  recent  case 
of  Joss  V.  Mohn  (N.  J.  Sup.,  Jnne  1.  1883) 
26  AtL  967.  Tliat  was  an  action  brought 
upon  contract  for  money  loaned,  against  tiia 
devisee  of  the  original  borrower,  and  it  was 
held  that  the  defendant  was  sued  In  a  rep- 
resentative capacity,  and  that  the  plaintiff 
was  not  competent  That  decision  renders  it 
unnecessary  for  me  to  consider  whether  or 
not  the  intervening  cases  of  Hodge  t. 
Corlell,  44  N.  J.  Law,  456,  on  error  46 
N.  J.  Law,  354;  Palmateer  v.  Tllton,  40  N. 
J.  Eq.  555,  5  AtL  105;  and  Crlmmlna  t. 
Crimmlns,  43  N.  J.  Bq.  86,  10  AtL  800,— can 
be  reconciled  with  the  earlier  case  of  Col- 
fax V.  Colfax.  The  defendant  Mrs.  Hemy 
being  thus  sued  in  a  representative  capacity, 
and  having  been  offered  and  sworn  as  a 
witness  In  her  own  behalf,  and  having  tes- 
tified to  conversations  with  and  transactlans 
by  her  ancestor,  she  thereby,  under  the 
canon  laid  down  in  McCartin  ▼.  McOartin, 
rendered  the  complainant  competent  to  give 
testimony  on  all  subjects.  Notwithstanding 
my  opinion  as  to  the  competency  of  that  part 
of  the  evidence  of  the  complainant  which 
was  objected  to,  I  shall  consider  the  case, 
at  first,  as  if  the  evidence  had  been  excluded; 
BO  that  in  case  It  should  be  held,  upon  ap- 
peal, that  I  am  wrong  in  my  conclusion  as 
to  Its  competency,  the  court  may  have  the 
benefit  of  my  views  upon  the  effect  of  the 
evidence,  other  than  that  which  was  ob- 
jected to. 

Mrs.  Thompson,  the  decedent,  wks  bom  In 
Cincinnati,  Ohio,  according  to  Mrs.  Henry, 
in  1827,  and  was,  on  that  assumption,  about 
G3  years  of  age  at  the  time  of  her  deadi. 
Her  counsel,  Mr.  Chetwood,  stated  her  age  at 
62.  Her  husband  was  also  a  native  of  Cfca- 
cinnatl,  or  Its  vicinity;  and  theyspent  tbeir 
youth,  and  were  married,  and  lived  there 
until  some  time  previous  to  the  CIvQ  War, 
when  they  removed  to  the  east  and  the  hus- 
band engaged  in  business  In  New  Yoric  Oty- 
They  at  first  lived  in  Brooklyn,  but  removed 
to  New  Jersey  some  25  years  ago,  and  had 
lived  most  of  that  period  tn  the  bouse  where 
they  both  died.  It  was  situate  at  a  place 
called  Dark  Lane,  a  little  over  two  miles 
from  Elizabeth,  and  near  Roselle,  on  the 
Central  Railroad.  They  never  had  any  clill- 
dren.  Mrs.  Henry  was  the  half-sister  of 
Mrs.  Thompson,  and  some  six  or  sevm  yean, 
at  least  older  than  she,  Iiaving  been  bom  in 
1821.  Mrs.  Thompson's  husband  died  in 
1888.  The  complainant  was  also  bom  and 
bred,  and  always  lived,  in  ClndnnaU,  and 
was  a  cousin  of  Mr.  Thompson;  and,  accord- 
ing to  Ills  evidence,  there  was  great  intima- 
cy between  the  families,  Mr.  Thompson  and 
Mrs.  Thompson  being  frequent  vlsltoia  at 
complainant's  father's  house  during  com- 
plainant's childhood.  At  all  times,  as  com- 
plainant sweats,  both  Mr.  Thompson  and  Mrs. 
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Tbompaoa  nianUested  a  great  liUnf  tor  blm, 
and  be  freauently  expressed  a  desire  to 
adopt  him  as  his  own  child.  After  Mr. 
Thompson  moved  to  the  east,  he  and  his  wUe 
made  trequoit  visits  to  Cincinnati,  where 
all  their  relatives  re«lded,  and  on  those  oc- 
casions he  repeated  hta  expressions  of  de- 
sire to  adopt  the  complainant;  and,  after 
complainant  had  arrived  at  manhood,  he 
several  times  visited  Mr.  Thompson  at  the 
east,  the  last  visit  being  made  while  he  was 
on  his  deathbed.  Mrs.  Thompson  was  a 
woman  of  rather  vigorous  Intellect,  not  very 
thoroughly  developed  by  education,  and  with 
some  capacity  for  business,— sufficient  to  en- 
able her  to  look  oat  tolerably  well  for  her 
own  Interests,— but  not  enough  to  enable  her 
to  feel  that  she  could  do  without  the  advice 
of  a  competent  business  man.  She  bad  a 
anall  farm  surrounding  the  house  In  which 
she  lived,  at  Dark  Lane,  and  a  year  or  two 
before  her  death  a  Mr.  A.  D.  Thompson,  who 
was  no  relative  of  her  husband,  conceived 
the  Idea  of  developing  the  neighborhood  into 
a  suburban  town,  and  establishing  a  railway 
station  there,  and  purchased  property  for 
that  purpose,— among  others,  the  greater  part 
of  Mrs.  Thompson's  farm.  She  also  bought 
of  him  some  new  bouses,  with  lots,  in  the 
neighborhood.  This  increased  her  care  of 
Uxdclng  after  her  property,  and  she  continu- 
ally sought  the  advice  and  assistance  of  oth- 
ers. A  Mr.  SUas  D.  Drake,  a  real-estate 
agent  of  Elizabeth,  who  was  associated  with 
Mr.  Thompson  in  the  development  of  the 
new  town  at  Dark  Lane,  now  called  Lor- 
raine, was  consulted  by  her  frequently,— al- 
most dally.  She  occupied  so  much  of  his 
time,  and  with  so  little  compensation,  that 
the  affair  became  irtcsome  to  him,  and  he 
•nggested  that  she  should  get  somebody  else 
to  act  as  her  adviser.  In  the  ftdl  of  1891 
she  told  him  that  the  only  relative  she  had 
was  a  cousin,  naming  the  complainant,  who 
lived  in  C^cinnati,  and  that  sh^  had  written 
to  him  to  come  east,  and  live  with  ho',  and 
look  after  her  affairs,  and  that  he  was  com- 
ing as  soon  as  he  could  arrange  his  business. 
She  mentioned  this  to  Mr.  Drake  on  m<M« 
than  one  occasion.  Another  acquaintance 
whom  she  consulted  about  her  affairs  was 
a  Mr.  Samuel  Lewis,  a  carpenter  and  builder 
In  Elizabeth;  and  she  also  stated  to  him  and 
to  his  mother,  who  visited  her  socially,  that 
■he  had  written  to  Mr.  Greenwood,  the  com- 
plainant, and  expected  him  to  come  on  and 
live  with  her.  Mrs.  Thompson  was  addicted 
to  drink,— not  daily,  but  by  "spells,"— and 
carried  it  so  far  as  to  be  subject  to  attacks 
of  delirium  tremens.  There  is  no  proof  that 
she  ever  bad  such  an  attaxA  before  her  hus- 
band's death;  but  Dr.  Plerson,  &  req)ectable 
practitioner  of  the  neighborhood,  swears  that 
she  was  seriously  intoxicated  on  the  occa- 
sion of  ber  husband's  death,  and  that  be  had 
attended  her,  between  that  time  and  ber 
own  death,  some  three  or  four  times,  for 
ddirinm  tremens,  and  had  alao^  on  a  fbw 


other  oocaslona,  given  medicine  to  a  serving 
man,  for  her,  for  the  same  symptoms.  This 
weakness  of  Mrs.  Thompson  was  known  to  a 
few,  only,  of  her  neighbors.  '  Neither  Mr. 
Drake  nor  his  son,  who  saw  her  frequently, 
nor  Mr.  Lewis,  ever  saw  her  when  they 
thought  she  was  intoxicated.  It  would  seem 
that  there  was  nothing  in  ber  appearance 
to  Indicate  that  she  was  the  victim  of  this 
habit,  and  it  did  not  affect  her  mind  or  gen- 
eral business  capacity.  Her  family,  after 
her  husband's  death,  consisted  of  herself  and 
a  mulatto  named  John  Smith,  and,  for  the 
greater  part  at  the  time,  her  half-sister,  Mrs. 
Henry.  When  Mrs.  Henry  was  not  with 
her,  she  may,  at  times,  have  kept  a  female 
servant  When  Mrs.  Henry  was  with  ber, 
she  acted  as  such;  and  Mrs.  Thompson  did 
not  Introduce  her  to  her  friends  as  her  sis- 
ter, but  stated,  to  some  of  them,  at  least, 
that  she  was  a  mere  servant  in  the  house. 
The  evidence  tends  to  show  that  she  had  no 
fondness  for  her  sister.  She  was  addicted 
to  gusts  of  passion,  and,  on  the  occasion  of 
one  of  them,  drove  ber  sister  out  of  the 
bouse,  and  kept  her  away  for  a  considerable 
time;  and  it  is  a  fair  inference  from  the  evi- 
dence, both  of  Mrs.  Henry  and  of  Mr.  Green- 
wood, that  she  felt  obliged  to  support,  her, 
tf  ther  by  keeping  her  at  her  house,  or  paying 
her  board  when  she  was  at  CindnnatL  The 
mulatto,  John,  occupied  an  equivocal  posi- 
tion in  the  house.  He  bad  a  room,  and  to(A 
his  meals,  there;  paid  no  board,  but  did  the 
night  and  morning  work  about  the  house 
and  bam,  took  care  of  the  horse  and  cow, 
and  carried  In  fud,  and  so  forth,  as  an  off- 
set to  his  board.  In  the  daytime  he  wortced 
for  the  neighbors,  and  received  bis  pay  for 
It;  and,  according  to  his  story,  when  he 
worked  for  Mr.  and  Mrs.  Thompson  at  other 
woik  than  the  chore  work  about  the  house 
and  stable,  he  received  payment  in  cash  for 
it  Mrs.  Thompson  expressed  a  strimg  de- 
sire to  be  rid  of  John  trom  ber  bouse,  bat 
was  afraid  to  turn  him  away,  lest  be  might 
set  fire  to  ber  buildings.  He  had  brou«At 
forward  a  large  daim  for  services  in  year* 
gone  by,  the  payment  of  which  he  demanded 
as  a  condition  of  his  leaving.  He,  too,  was 
addicted  to  drink.  In  the  bitter  part  of  Jan- 
uary, 1892,  during  the  absence  for  several 
weeks  of  Mrs.  Henry,  Mrs.  Thompson— prob- 
ably, while  Intoxicated— happened  to  fall  and 
break  a  rib.  Dr.  Plerson  was  called  In,  and 
found  her  intoxicated,  and  with  this  rib 
broken.  That  was  on  the  28th  or  29tb  o< 
January.  He  got  her  to  bed,  and  bandaged 
ber  person,  and  sobered  ber  up.  On  January 
81,  1802,  while  in  bed  with  the  broken  rib, 
but  after,  as  I  understand  the  doctor's  evi- 
dence, she  bad  aubstantially  recovered  from 
her  intoxication,  the  complainant  and  bis 
younger  brother,  Charles  W.  Oreoiwood, 
made  their  appearance.  Mra  Henry  had 
been  sent  for,  and  had  returned  to  the  house. 
Charles  says  be  came  on  with  bis  brother, 
understanding  that  his  brother  had  been  in- 
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vited  to  come  by  Ifn.  TfaomptMn  to  Btay  and 
live  with  her,  and  take  charge  of  her  aifaltn, 
rad  also  says  that  Mrs.  Thompsrn,on  their  ar- 
rival, 80  expressed  herself  to  him.  He  further 
says  that  Mrs.  T.  Inquired  why  he  had  not 
come  sooner,  and  exiyressed  satisfaction  at  his 
arrival,  and,  In  the  course  of  the  conversation, 
stated  that  she  and  her  husband  had  desired 
to  adopt  WHllam  as  their  child,  when  a 
baby;  and  that  she  offered  to  pay  the  travel- 
ing expenses  of  both  tor  the  Journey,  and, 
ajton  Its  being  declined,  remarked  tbat  It 
made  no  difference,  as  WlU  would  get  It  all 
when  tihe  was  gone.  Charles  stayed  a  day 
or  two,  and  left  Ms  brother  there.  Prom 
tbat  time  on  nntll  Mrs.  Thompson's  death, 
on  the  19th  of  July,  the  complainant  lived 
with  her,  and  -devoted  his  whole  time  and 
«ttentioH  to  the  care  of  her  business  and 
gronnds,  and  h<»8e  and  cow,  and  so  forth; 
iMea&eA  to  the  tearlpg  down  of  an  old  bam, 
and  the  bnilding  of  a  new  one;  took  care  of 
her  garden;  advised  her  about  her  affairs; 
and  in  fact  did  everything  that  oonid  be  done 
toy  any  man  for  her.  So  that  the  evidence 
satisfactorily  establishes  the  performance  by 
Mr.  Greenwood  of  his  part  of  the  contract 
set  oat  In  flie  blU,  after  it  was  made,  if  it 
flver  were  made. 

Mr.  Robert  B.  Ohetwood,  of  Bllzabeth,  had 
been  Mrs.  ThcMnpson's  counsel  for  years,  had 
done  all  her  legal  wortc,  and  had  the  greater 
part  of  her  secorlties  and  papers  In  his  pos- 
session. A  few  weeks  or  months  before  she 
died,  her  attention  had  been  called  to  the 
value  of  a  house  and  lot  upon  which  she  had 
taken  a  mortgage  to  secure  a  loan  of  |1,600, 
which  business  had  been  transacted  through 
Mr.  Ctaetwood;  and  her  information  vras  that 
the  security  was  very  scanty  for  that  loan, 
and  she  learned  that  he  had  received  a  com- 
mission of  150  from  the  borrower  for  bis 
services  In  the  affair.  This  displeased  her, 
and  caused  her  to  distrust  Mr.  Chetwood, 
ABd  she  went  to  Mr.  Davey,  and  consulted 
'  with  him  about  taking  her  papers  out  of  the 
bands  of  Mr.  Chetwood;  and  while  the  af- 
fair was  In  that  situation  she  died,  sudden- 
ly,—so  suddenly  that  there  was  no  time  for 
the  attendance  of  a  physician.  Mr.  Chet- 
wood, who  was  supposed  by  the  mulatto, 
John,  to  be  still  her  counsel,  was  notified, 
and  came  to  the  bouse  abont  2  o'clock,— a 
few  hours  after  she  died.  Before  entering 
the  house,  he  met  Mr.  Greenwood,  and  had  a 
conversation  with  him,  In  which  Mr.  Green- 
wood told  Mr.  Chetwood  that  there  was  a 
wiU;  and,  in  reply  to  a  question  as  to  Its 
contents,  Mr.  Greenwood  said  that  Its  con- 
tents would  appear  when  H  was  produced, 
and  that  It  wonld  be  produced.  This  is  Mr. 
Ohetwood's  account  Mr.  Chetwood,  with 
Mrs.  Henry,  proceeded  to  search  the  house 
that  afternoon  for  a  will,  and  found  none; 
and  he  made  a  further  search  with  Mr. 
Davey  two  weeks  later,  and  fodnd  none.  The 
▼«ry  day  of,  or  the  day  after,  Ii£r&  Thomp- 
•OB's  death,  Mr.  Greenwood  eaUed,  on  an  cc^ 


rand,  npeo  the  nndertaker  wbo  had  diarge 
of  the  remains,  and  was  to  conduct  the 
funeral,  and  showed  him  a  paper  In  the 
nature  of  a  will,  purporting  to  be  signed  by 
Mrs.  Thompson,  and  the  signature  to  which 
was  looked  at  and  recognized  by  the  under- 
taker as  the  signature  of  Mrs.  Thompson. 
It  was  unwitnessed,  and  Mr.  Greenwood 
asked  the  undertaker's  advice  abont  It,  and 
he  advised  him  to  go  to  a  lawyer  with  it 
The  same  or  the  foBowIng  day,  and  before 
the  funeral,  Mr.  Greenwood  called  upon  Mr. 
Davey,  bis  present  solicitor.  He  knew  thai 
Mr.  Davey  had  been  consulted  by  Mrs. 
Thompson  with  regard  to  her  affairs,  as 
hereinbefore  stated,  and  he  was  present  at 
her  Interviews  with  Mr.  Davey.  He  told 
Mr.  Davey  that  be  had  papers  to  show  that 
he  was  entitled  to  Mrs.  Thompson's  estate, 
and  produced  a  testamentary  writing,  which 
I  am  satisfied  Is  the  same  he  had  previously 
shown  to  the  nndertaker,  and  stated  at  the 
time  be  produced  It  that  be  had  anotber  pa- 
per at  home,  which  he  had  not  brought.  Mr. 
Davey  examined  It,  told  him  that,  as  It  was 
not  witnessed.  It  was  of  no  value,  and  asked 
him  to  bring  bis  other  papa-.  This  be  did 
In  a  day  or  two.  I  Infer  It  was  the  day  of, 
or  the  day  after,  the  funeral;  and  be  then 
produced  and  showed  to  Mr.  Davey  the  con- 
tract above  set  forth,  upon  which  this  suit 
Is  founded.  Mr.  Davey  has  had  possession 
of  It  ever  since,  until  It  was  offered  In  evi- 
dence. It  has  a  creased  and  worn  appear- 
ance, and  Mr.  Davey  testified  tbat  It  had  tbe 
same  appearance  when  it  Was  banded  to 
him,  and  did  not  appear  to  have  been  recent- 
ly written.  His  evidence  In  this  respect  I 
conceive  to  be  entirely  reliable,  and  It  Is  sup- 
ported by  a  photograph  which  he  bimscM 
took  of  the  paper  shorfly  after  It  was  handed 
to  him.  The  contract  has  already  been  set 
out  The  testamentary  writing  to  tn  thesa 
words: 

"Lorraine  March  21 
1892 

"To  an  wliom  It  may  consen  I  ffllza  S. 
Thompson  do  here  state  as  herelnto  afOxed 
and  being  In  sound  mind  and  worthy  of 
good  credit,  I  Sincerely  declare  to  be  true  tbat 
my  horse  Jenny  and  my  Cow  Dasey  for  their 
subsistence,  for  as  long  as  they  may  live 
$10000-100  each  and  every  year  as  long  as 
Jenny  the  horse  and  Cow  Dasey  may  live, 
and  as  to  Fox  the  Dog  and  Rova  the  Doft 
say  $50. 00-100  a  year  or  as  long  as  they  may 
live  and  as  to  my  two  Cats  Blackey  and 
Sirlpey  I  promise  for  the!  snbslstance  for 
one  year  or  as  long  as  they  live  $25 
00-100  together  for  the  two  Cats  as  men- 
tioned above  and  as  to  Mrs.  A  H.  Hena^ 
formaly  of  Cincinnati  Hamilton  Co  obio,  I 
do  bequeath  for  her  snbslstance  for  one  year 
$500  00-100  Dollars  ot  as  long  as  sbe  saay 
live  and  in  case  Mrs.  A  H.  Henry  should  dye 
her  allowance  of  $60000-100  Dollars  will  go 
to  my  ydung  cousin  CbuAm  W.  Greenwood 
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of  Cincinnati  Hamilton  Oo  Ohio,  now  at 
Pittsburgli  Pa  and  all  that  Is  left  I  do  here- 
by certify  that  on  the  day  of  the  date  here- 
of, I  personally  declare  that  all  my  real  es- 
tate Bonds  or  any  thing  I  have  or  may  Jiave 
an  intrest  in  I  bequeath  to  my  cousin  Wil- 
liam M.  Greenwood,  as  though  he  was  a 
child  of  my  own  flesh  and  blood  and  fur- 
ther more  the  sold  William  M.  Greenwood  is 
my.  sole  Heir  to  all  my  Real  estate  Bonds 
and  mcKtgages  and  all  my  personal  eSTects 
what  ever  they  may  be,  and  as  to  the  be- 
quests beretoftur  mentioned,  William  M. 
Greenwood  la  to  look  to  and  see  that  tbey  are 
all  fulfilled,  according  to  bis  best  Judgment 
and  kindness.  In  faith  and  testimony  where- 
of, I  the  said  Eliza  R.  Thompson  do  declair 
that  I  have  affixed  my  signuture  to  this  will, 
as  if  I  was  personally  before  you  and  to  be 
here  undw  put  this  2lBt  day  of  March  1892 
"Witness 

"Eliza  B  Thompson" 

The  genuineness  of  the  signature  of  Mrs. 
Thompson  to  both  these  instruments  Is  at-, 
tacked  by  the  defendants.  Their  theory  is 
that  both  instruments  were  forged  after  the 
death  of  Mrs.  Thompscn,— the  will  first:  and, 
this  being  found  of  no  value,  the  forging  of 
the  contract  was  resorted  to.  They  rely, 
first,  upon  the  circumstances  under  which 
tbey  were  produced;  and,  second,  upon  the 
evidence  of  Mr.  Ames,  the  celebrated  expert 
in  handwriting.  No  witness  wtio  had  ever 
seen  Mrs.  Titompson  write,  or  who  had  in 
any  wise  become  familiar  with  her  hand- 
writing, was  called  by  the  defendants,— not 
even  'Kir.  Chetwood  himself,  who  had  been 
her  counsel  for  so  long  a  time.  Mr.  Ames 
relied  upon  a  comparison  of  the  questioned 
signatures  with  the  body  of  the  contract  and 
the  testamentary  writing,  both  of  which  are 
admitted  to  be  in  the  handwriting  of  Mr. 
Greenwood,  and  a  comparison  of  the  same 
signatures  with  4  standards  produced  and 
chosen  by  him  out  of  60  or  more.  He  says, 
indeed,  that  he  did  look  at  the  other  stand- 
ards, bat  his  comi>arlson  was  mainly  made 
with  the  four  standards  in  question;  and  he 
expressed  the  opinion  that  the  signature  to 
both  the  contract  and  the  testamentary  writ- 
ing, or  "will,"  as  it  was  called,  and  will  be 
hereafter  called,  was  forged.  Now,  I  stop 
bere  to  say  that  I  put  a  high  value  upon  the 
evidence  of  a  competent  expert,  so  far  as 
that  evidence  points  out  dttterences  and  sim- 
ilarities, and  other  grounds  upon  which  a 
Juryman,  or  a  judge  acting  as  such,  may 
form  a  judgment  as  to  the  genuineness  of 
the  signature.  In  this  case  the  evidence  of 
Mr.  Ames  was  of  great  assistance  to  me.  I 
sat  by  Ills  side  while  lie  gave  it,  attended 
carefully  to  every  word  he  said,  and  to  every 
gesture  he  made,  and  followed  each  item  of 
bis  evidence  as  he  went  (dong.  I  have  since 
gone  all  over  his  evidence  with  the  same 
care,  spending  a  great  deal  of  time  upon  It, 
and  examining  with  the  utmost  care  the  dis- 
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puted  signatures,  and  the  standards  used  by 
him,  and  many  other  standards  not  used  by 
him;  and,  without  going  into  details,  I  will 
say  that  he  has  not  satisfied  me  that  the  aig- 
natures  are  forged.  I  place  little  or  no  value 
upon  his  Judgment  expressed  under  oath,  for 
the  simple  reason  that  It  was  not  foriped  un- 
der such  circumstances  as  to  be  impartial. 
He  knew  which  signatures  were  suspected 
when  they  were  submitted  to  him  for  exam- 
ination, and  he  also  knew  what  Judgment 
VKOUld  be  agreeable  to  his  employers,  and  ex- 
perience has  shown  that  in  such  cose  the 
mere  sworp  judgment  of  an  expert  is  of  little 
value.  The  evidence  of  forgery,  so  far  as 
there  is  any,  Is  greater  as  to  the  signature 
to  the  wilL  But  I  find  no  peculiarity  In 
either  of  them,  upon  which  the  expert  relied 
to  distinguish  them  from  the  standards 
which  he  used,  which  Is  not  found  In  one  or 
more  of  the  mass  of  standard*  submitted 
which  I  had  before  me;  and  the  few  points 
of  similarity  between  the  signature  to  the 
contract  and  the  handwriting  of  Mr.  Green- 
wood, as  shown  in  the  body  of  the  contract 
and  will,  is  easily  accounted  for  by  the  fact 
that  all  were  written  with  a  half  stub  pen, 
and  that  the  pen  waa  held  by  Mrs.  Thomp- 
son, in  signing  the  contract,  in  a  position  a 
little  different  from  that  In  which  she  was 
in  the  habit  of  holding  It 

But,  In  coming  to  the  oondusion  tliat  the 
similaritleB  and  dissimilarities  above  re- 
ferred to  are  not  sufficient  to  establish  for- 
gery, I  feel  bound  to  say  that  the  fact 
that  I  find  ne  sufficient  evidence  oif  for- 
gery in  the  character  of  the  handwriting  of 
the  signatures  themselves  does  not  relieve 
my  mind  on  this  part  vt  the  case  from  the 
effect  of  the  other  ground  of  defendants' 
eontention,  vl&  the  history  of  the  papers,  as 
related  by  Qreeaweod,  and  the  susiricioas 
circumstances  attending  their  production; 
for  I  have  myself,  recently,  had  a  case  be- 
fore me  where  a  signature  was  forged  six 
times  with  such  consummate  skill  that  the 
same  distinguished  expert  who  assisted  me 
here  was  unable  to  point  out  any  differenoe 
between  the  Mgnatures  and  the  standards 
In  that  case,  and  yet  the  forgery  was  estab- 
lished bey<md  all  peradventure,  and  so 
strongly  and  clearly  that  the  counsel  who 
aupp<nted  their  genuineness  substantially 
threw  up  his  brief,  and  the  utterer  has  sinoe 
been  convicted  of  the  crime.  The  evidence 
on  the  part  of  the  complainant  in  support  of 
the  genuineness  of  the  documents  consists  of 
the  testimony  of  pwscms  familiar  with  the 
handwriting  of  Mrs.  Thompson,  cashiers  and 
tellers  of  a  bank,  and  other  business  men, 
who  express  a  decided  opinion  tliat  the  sig- 
natures are  genuine;  bat  I  am  not  aware 
that  their  evidence  is  of  any  more  value,  in 
that  respect,  than  my  own  inspection  of  the 
docunenta,  and  comparison  ef  them  with 
the  standards.  Tliat  inspection  and  com- 
parison, alone,  would  lead  me  to  the  eoo- 
cluslon  that  they  are  genolBa, 
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Now,  -with  regard  to  the  clrctunstances: 
Mr.  CJharles  W.  Greenwood,  who  Uves  in 
Pittsburgh,  Pa.,  and  who  came  with  his 
brother  to  Mrs.  Thompson's  house  on  the 
3l8t  of  January,  1892,  visited  her  again  on  or 
.ibout  the  Ist  of  April;  and  he  swears  that 
at  that  time  he  wis  In  Mrs.  Thompson's 
room  with  his  brother,  talking  as  relatives 
do,  and  that  she  asked  William,  the  com- 
plainant, whether  he  bad  shown  to  Charles, 
the  witness,  "that  paper,"  and  he  said  "No." 
She  then  requested  William  to  produce  it, 
read,  and  show  it  to  Charles;  and  thereupon 
William  prodflced  the  contract  in  question, 
read  it  aloud,  and  handed  it  to  him  (Charles), 
and  that  he  (Charles)  then  read  it  silently, 
and  banded  It  to  Mrs.  Thompson,  and  she 
read  it  over,  and,  as  the  witness  recollects, 
handed  it  bax^  to  William,  though  of  this  he 
is  not  sure.  (Carles  Greenwood  swears  that 
on  the  same  occasion,  but  not  in  Mrs.  Thomp- 
son's presence,  his  brother  William  showed 
him  a  draft  of  a  will  which  was  in  William's 
handwriting,  and  which  William  swore  was 
the  draft  of  the  one  produced,  and  which  he 
had  afterwards  destroyed,  and  told  him  that 
Mrs.  Thompson  had  signed  such  an  instm- 
ment  Mr.  Silas  D.  Drake  swears  that  on 
one  occasion  he  desired  to  sell  or  trade  to 
Mrs.  ?%.ompson  some  real  estate,  and  asked 
her  to  look  at  it,  and  she  did,  and  that  she  re- 
quested him  to  show  It  to  Mr.  Greenwood; 
that  be  at  first  declined,  but  that  she  in- 
sisted upon  It,  and  stated,  aa  her  reason, 
that  all  she  had  would,  at  her  death,  be- 
long to  Mr.  Greenwood.  Mr.  Drake  is  very 
positive  In  his  recollection  that  that  was 
the  substance  of  what  she  said,  and  he 
repeated  it  several  times  on  the  stand. 
If  the  evidence  of  these  two  witnesses  is 
reliable,  it  goes  very  far  towards  establisb- 
ifag  the  genuineness  of  the  contract.  But 
let  us  look  at  the  circumstances  attend- 
ing the  production  of  these  documents.  The 
theory  of  the  defendants'  counsel,  as  already 
stated,  is  that  the  complainant,  immediately 
after  the  death  of  Mrs.  Thompson  (which,  as 
I  have  already  stated,  was  entirely  unexpect- 
ed, and  not  at  all  anticipated  or  to  be  ex- 
pected from  anything  In  her  age  or  outward 
appearance),  fM-ged  the  will,  and  took  It  to 
Mr.  Davey;  then,  finding  that  it  was  of  no 
value  without  witnesses,  he  forged  the  con- 
tract Now,  it  will  hardly  be  contended  that 
he  forged  it  during  the  few  hours  which 
elapsed  between  her  death  and  the  arrival  at 
the  house  of  Mr.  Chetwood.  He  bad  neither 
time  nor  opportunity  to  do  It  Yet  he  told 
Mr.  Chetwood  at  once,  on  his  arrival,  that 
there  was  a  will.  He  must,  then,  according 
to  defendants'  theory,  have  instantly,  upon 
Mrs.  Thompson's  death,  conceived  the  Idea 
of  forging  a  will,  and  have  felt  a  conscious- 
ness of  his  ability  to  closely  imitate  her  hand- 
writing; and  then  there  must  have  arisen 
in  his  mind  the  question  of  witnesses,  and  he 
must  have  anticipated  his  ability  to  overcome 
that  difficulty;  and  then,  between  the  time 
Mr.  Chetwood  left  and  the  time  complainant 


called  on  the  undertaker,  he  must  have  writ- 
ten the  document  Then  we  meet  the  diffi- 
culty of  successfully  imitating  Mrs.  T.'s 
handwriting.  Complainant  is  not  a  skilled 
penman.  The  case  presents  no  circumstances 
which  render  it  probable  that  he  had  been 
practicing  to  imitate  her  signature.  Had  she 
been  in  feeble  health,  indicating  a  very  short 
life,  there  might  have  been  some  inducement 
for  him  to  prepare  for  such  a  contins^icy. 
Then  the  character  of  the  writing  itself.  Is 
it  possible  to  believe  that  Mr.  Greenwood 
would  have  forged  such  a  will?  What  pos- 
sible Inducement  or  object  could  there  have 
been  for  him  to  Insert  all  those  bequests  in 
favor  of  the  horse,  cow,  dogs,  and  cats?  I 
thought  at  first  that  it  might  have  been  dono 
to  give  an  air  of  genuineness  to  the  docu- 
ment; but,  upon  reflection,  I  am  unable  to 
adopt  that  view.  Th^e  is  nothing  in  thi' 
case,  outside  of  Mr.  Greenwood's  evidenci". 
to  show  that  the  deceased  ever,  during  her 
lifetime,  manifested  any  disposition  to  nmkp 
any  such  foolish  provisions,  and  I  cannot 
bring  myself  to  believe  that  he  would  have 
forged  such  a  will.  But  I  can  readily  under- 
stand that  if  she  had  signed  such  a  testa- 
mentary paper,  and  left  it  In  his  hands,  he 
would  have. felt  bound,  although  he  presumed 
It  was  probably  of  little  value,  to  have  shown 
It  delivered  it,  and  handed  it  to  the  lawyer 
whom  he  knew  to  be  the  counsel  on  whom 
she  relied  at  the  time  of  her  death,  and  that 
he  would  not  produce  his  contract  until  after 
he  ascertained  what,  if  any,  value  there  was 
in  the  will,  or  whether  there  was  any  win  so 
executed  as  to  be  entitled  to  probate.  He 
did  not  show  himself  to  be  a  man  of  any 
great  intelligence  or  business  capacity.  His 
habits  and  occupation  have  not  apparently, 
been  such  as  to  very  much  develop  bim  in 
that  direction.  But  It  seems  to  me  not  to  have 
been  unnatviral  for  him  to  have  desired  t«» 
know  whether  a  will  had  been  duly  executed 
before  he  produced  his  contract  Then, 
again,  he  had  little  or  no  opportunity  be- 
tween the  time  of  her  death  and  the  produc- 
tion of  these  papers  to  Mr.  Davey  either  to 
practice  Imitating  hw  handwriting,  or  to  go 
abroad' and  procure  an  expert  to  do  so.  The 
contract  itself  does  not  seem  to  me  to  have 
been  unreasonable,  at  the  time  it  purports  to 
have  been  made,— the  9th  of  March.  Mis. 
T.  is  shown  to  have  been  a  healthy  person, 
with  a  more  than  ordinary  expectation  of 
life,  and  seems  to  have  been  under  no  obliga- 
tion to  anybody  in  the  world,  except  her 
half-sister;  and  that  was  one  purely  of 
blood,  and  not  of  affection.  She  would  nat- 
urally expect  to  survive  h«  half-sista",  and 
to  be  able  to  provide  for  her  during  her  life- 
time by  her  own  hand.  The  contract  did  not 
prevent  her  from  doing  so.  It  left  ber  in 
full  use  of,  and  with  power  of  present  di.« 
position  of,  all  her  property  during  her  life- 
time, which  was  quite  enough  to  support  her 
and  her  sister  during  their  lives.  With  her 
chances  good  for  several  years  of  life,  thr 
faithful  services  of  a  trusted  relative  wouM 
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be  valuable  to  her,  and  might  become  quitp 
ardaouB,  and.  If  (aithfoUy  performed,  well 
worth  her  whole  estate.  In  her  lonely  con- 
dition, she  might  well  feel  willing  to  give  it 
all  for  the  aid  and  society  of  a  faithful  rela-' 
tlve  during  her  declining  years.  The  evi- 
dence fails  to  show  that  she  bad  been  drink- 
ing, w  was  In  a  drunken  bout,  at  the  time 
the  contract  was  executed.  Dr.  Pierson 
made  her  15  visits,  in  all.  Five  of  those 
were  made  on  five  consecutive  days,  com- 
mencing with  the  2Sth  or  29th  of  January, 
and  running  into  the  1st  or  2d  day  of  Febru- 
ary. Five  more  were  made  In  the  same 
month,  and  five  more  in  March,  the  last  one 
being  towards  the  last  of  the  month.  The 
exact  dates  are  not  given.  iSe  says  that  at 
none  of  bis  visits,  after  his  first  visit,  did  he 
see  any  signs  of  drinking  by  Mrs.  Thompson; 
that  he  kept  her  In  the  house,  and  quiet,  for 
four  weeks  or  more,  until  the  broken  rib  was 
Joined;  and  that  it  healed,  and  was  Joined, 
with  the  usual  rapidity.  There  Is  some  evi- 
dence on  the  part  of  the  defendants  that, 
during  the  latter  half  of  the  month  of  March, 
Mrs.  Thompson  did  indulge  in  intoxicants, 
and  she  may  have  been  somewhat  intoxi- 
cated at  the  date  of  the  testamentary  writ- 
ing of  Iilarch  21st,  and  that  may  account  for 
its  peculiar  provisions.  But,  as  before  re- 
marked, the  evidence  tends  to  prove  affirma- 
tively that  she  was  not  intoxicated  at  or 
about  the  date  of  the  contract  Taking,  then, 
all  the  evidence,  except  that  part  of  the  com- 
plainant's evidence  which  was  objected  to,  I 
come  to  the  conclusion  that  the  decided 
weight  of  It  is  in  favor  of  the  genuineness  of 
these  documents.  I  cannot  say  that  the 
proof  Is  absolutely  conclusive,  but  I  feel  that 
the  danger  of  error  would  be  much  greater  in 
holding  them  forged  than  It  would  be  in  hold- 
ing them  genuine.  The  evidence  of  complain- 
ant, when  we  come  to  include  that  in  our 
consideration,  sustains  his  case  throughout 
He  explains  the  writing  of  the  will  as  fol- 
lows: He  bad  on  several  occasions  ex- 
pressed himself  to  Mrs.  T.  as  placing  little 
value  upon  her  horse,  which  was  old,  or  up- 
on her  cow,  which  was  vicious  and  restive 
when  being  milked,  and  had  also  expressed 
his  dislike  of  her  dogs.  On  one  occasion  one 
of  them  accompanied  him  on  a  visit  to  Bliza- 
betb,  and  caused  liim  trouble,  so  that  on  his 
return  he  had  threatened  to  kill  hluL  This 
excited  Mrs.  T.,  and  she  asked  him  If  that 
was  the  way  he  Intended  to  treat  ha  pets, 
and  he  replied  "Yes,"— that  he  would  get  rid 
of  all  of  them,— whereupon  she  declared  she 
would  make  her  will,  protecting  them,  and  it 
was  done,  with  the  result  already  stated. 
He  says  that  the  provision  for  Mrs.  Henry 
was  inserted  at  his  suggestion.  He  further 
says  that,  after  she  had  signed  the  will,  she 
handed  It  to  him  to  keep,  and  after  a  few 
days  took  It  from  him,  and  that  for  several 
weeks  it  was  sometimes  in  his  possession, 
and  sometimes  in  hers,  and  was  on  several 
occasions  the  subject  of  mention  between 
tbem;  that  she  seemed  to  be  contemplating 


some  clianges  in  It,  and  expressed  an  inten- 
tion of  having  it  redrawn  by  a  lawyer,  and 
properly  executed,  and  took  it  with  ha  oi> 
one  occasion  when  she  went  alone  to  the  dty; 
and  that  he  inferred  from  what  she  said  on 
her  retiun  that  she  had  procured  it  to  be 
copied,  and  bad  properly  executed  it  Final- 
ly, she  handed  It  to  htm  to  keep,  and  said  she 
I>elleved  she  would  let  it  remain  as  it  was, 
vrlthout  change.  He  declares  that  he  fully 
believed  at  her  death,  and  even  up  to  the 
hearing,  that  she  had  duly  executed  a  will 
which  was  a  substantial  copy  of  the  paper 
she  signed  and  left  with  him.  He  further 
says  that  this  belief,  together  with  the  dis- 
trust which  he  knew  she  felt,  and  which  be 
also  felt,  for  Mr;  Chetwood,  prompted  his 
conduct  in  bis  interviews  with  him  Just  after 
her  death,  and  his  going  to  the  undertake 
and  to  Mr.  Davey.  He  says,  in  effect,  that 
he  really  did  not  know  what  might  be  the 
value  of  the  document,  but  felt  it  to  be  his 
duty  to  show  It  to  counseL  Taking  Into  con- 
sideration the  complainant's  degree  of  intel- 
ligence, his  mental  peculiarities,  in  connec- 
tion with  all  the  circumstances,  I  think  his 
CMiduct  Just  after  Mrs.  T.'s  death  quite 
consistent  with  the  genuineness  of  these  doc- 
uments. 

I  will  recur  to  one  other  question  which  I 
have  already  mentioned.  I  have  said  that 
Dr.  Pierson's  evidence  tends  to  show  that 
Mrs.  T.  was  not  In  one  of  her  so-called  "rack- 
ets" at  the  time  of  the  execution  of  the  con- 
tract His  visits  at  that  time,  however,  were 
infrequent,  and  she  may  have  been  some- 
what intoxicated  on  the  occasion  of  the  exe- 
cution of  the  contract  without  his  knowing 
It.  Mrs.  Henry  and  the  mulatto,  John,  and 
one  of  the  neighbors,  swear  she  was  habitu- 
ally intoxicated  after  complainant  came 
there,  and  charge  him  with  unduly  yielding 
to,  and  in  fact  encouraging,  her  appetite  for 
spirits.  The  manner  of  Mrs.  Henry  and 
John  on  the  stand  was  such  that  I  cannot 
place  much.  If  any,  reliance  upon  their  evi- 
dence; and  several  other  disinterested  wit- 
nesses, who  saw  no  signs  of  her  having  in- 
dulged in  drink,  and  the  effect  of  Dr.  Pier- 
son's  evidence,  as  already  remarked.  Is  de- 
cidedly against  the  probability  of  her  being 
at  all  disabled  by  drink  at  the  date  of  the 
contract  Complainant  frankly  admits  that 
he  did,  at  ber  request,  procure  for  her  in- 
toxicants  from  time  to  time,  In  small  quan- 
tities, but  that  she  did  not  drink  to  excess, 
and  that  she  was  not  at  all  imder  the  influ- 
ence of  liquor  when  the  contract  was  execut- 
ed; and  this  is  corroborated  by  what  oc- 
curred when  his  brother  made  his  visit, 
about  April  Ist  Moreover,  complainant 
swears  that  the  written  contract  was  a  mere 
writing  out  and  signing  of  what  had  been 
talked  over  daily,  and  understood  between 
them,  from  the  day  of  his  arrival.  Upon 
the  whole,  then,  I  come  to  the  conclusion 
that  the  contract  Is  valid  and  binding  on 
Mrs.  Thompson's  heir  at  law  ^nd  next  of  kin 

It  remains  to  consider  what  effect,  If  any. 


Digitized  by 


v^oogle 


loei 


ATLANTIC  BEPOBTEB,  VoIh  28. 


(Md. 


the  so-called  "will"  may  baT«  upon  It  It  is 
tmpoeslble  to  read  the  evidence  of  the  com- 
plainant, and  fall  to  come  to  the  conduidon 
that  McB.  Thompson  looked  upon  that  paper 
as  a  modification  of  the  contract,  and  equally 
binding  on  complainant,  and  that  he  assent- 
ed verbally  to  it,  and  promised-  to  carry  out 
Its  provisions.  This  he  need  not  have  done. 
He  had,  at  its  date,  worked  only  12  days  un- 
der his  contract,  so  that  It  was  then,  sub- 
stantially, unexecuted  on  his  part.  He  might 
have  said  to  her  that  he  was  unwilling  to 
execute  his  part  of  the  contract  unless  be 
was  to  have  Its  firolts  in  full,  but  he  did  not 
do  so.  He  did  not  protest,  but,  as  I  have 
said,  in  BnbstaHce,  promised  to  fulfill  the 
terms  of  the  so-called  "wiU."  And  this,  be  It 
remarked,  he  might  well  do,  for  the  only 
serious  part  M  the  document  was  the  pro- 
vision for  Mrs.  Henry  and  his  brother.  Judg- 
ing from  appearances,  and  taking  into  caor 
Bideratlon  the  reepecdve  chances  of  life  of 
the  two  females,  Mrs.  Thompson  would  out- 
live Mrs.  Henry;  and  as  be  knew,  as  he  de- 
clared, that  Mrs.  Thompson  would  be  obliged 
to  support  Mrs.  Henry,  the  cost  of  such  sup 
port  would  probably  and  naturally  come  on 
of  Mrs.  Thompson's  personal  estate;  and  if, 
by  chance,  Mrs.  Thompson  should  die  first, 
or  soon,  tben  his  labor  In  fulfilling  his  part 
of  the  contract  would  be  so  much  the  less, 
and  be  could  well  afford  to  support  Mrs. 
Henry  for  her  life.  If  he  had  protested 
against  this  testamentary  disposition,  Mrs.  T. 
could  have  broken  her  contract,  by  discbar> 
ging  him,  and  have  paid  the  damages  by  rea- 
son of  such  breach,  which  must  have  been 
small.  These  considerations  lead  me  to  the 
conclusion  that  it  was  the  duty  of  complain- 
ant to  protest  against  this  testamentary  dls 
position,  if  he  did  not  intend  to  observe  It; 
and  having  not  only  failed  to  protest,  but 
having,  as  already  remarked,  substantially 
promised  to  carry  it  out,  and  permitted  Mrs. 
Thompson  to  suppose  that  he  would  do  so, 
he  came  under  a  corresponding  obligation  In 
equity.  It  Is  proper  to  add  that,  when  this 
aspect  of  the  case  was  pressed  upon  the 
learned  and  cautious  counsel  for  the  com- 
plainant, he  very  frankly  conceded  its 
strength,  and  substantially  assented  to  the 
view  above  expressed., 

I  will  advise  a  decree  In  accordance  with 
the  above  views.  The  provision  in  favor  of 
Mrs.  Henry  will  be  enforced,  upon  condition 
that  she  shall  place  at  the  disposal  of  the 
court  the  title  to  the  real  estate  in  New  York 
state,  free  and  clear  of  any  incumbrance 
put  upon  It  by  herself.  I  have  not  consid- 
ered what  rights  Charles  W.  Greenwood  may 
have  under  the  so-called  "wilL".  He  Is  not 
a  party  to  these  proceedings.  Unless  the 
parties  can  agree  npon  some  arrangement, 
the  appointment  of  a  trustee,  and  the  estab- 
lishment of  a  fund,  will  be  necessary,  to 
raise  the  annuity  for  Mrs.  Henry,  I  will 
hear  counsd  as  to  the  details  of  the  decree, 
and  t|ie  question  of  costs. 


(T7  Hd.  <73) 
TBXTOU  V.  SHIPLEY. 
(Court  of  Appeals  of  Maryland.     March  19^ 

1894.) 
Bill  to  Quiet  Title— Titls  and  Possssstox. 
Where  the  lien  on  land  for  taxes  existed 
at- the  time  plaintiff  became  possessed  of  the 
reversionary  interest  therein,  the  fact  that  the 
tenant  attorned  to  him,  under  the  lease,  does 
not  give  him  gnch  title  and  possession  as  vrill 
support  a  suit  to  set  aside  tae  proceedings  to 
enforce  the  tax  liens,  but  Ua  remedy  is  eject- 
meat. 

Motion  for  rehearing.    Overruled. 
For  prior  report,  see  26  Atl.  1019. 

EOBINSON,  C.  J.  Steuart  v.  Meyer.  54 
Md.  454,  relied  on  in  support  of  the  motion 
for  reargument,  cannot  be  said  to  be  In  con- 
flict with  the  principles  on  which  this  case 
was  decided.  In  that  case  Steuart,  as  trus- 
tee of  his  daughter,  became  the  owner  of 
a  ground  rent,  ibe  leasehold  of  whlcb  be- 
longed to  Mary  Haschert  The  fee  simple 
was  subsequently  sold  for  city  taxes,  and 
the  sale  was  duly  ratified  by  the  circuit 
court  of  Baltimore  City.  Steuart,  vijfon  ap- 
plying for  the  installment  of  ground  rent  due 
in  October,  1876,  learned  for  the  first  time 
that  the  proper^  had  been  sold  for  taxes, 
and  thereupon  be  filed  a  petition  alleging 
that  the  sale  was  void  for  want  of  Jurisdic- 
tion, and  praying  for  leave  to  file  a  bill  of 
review  t<x  the  purpose  of  having  the  mat- 
ters re-examined,  and  the  order  of  ratifica- 
tion annulled  and  set  aside.  Leave  being 
granted  to  file  a  bill  of  review,  Meyer,  the 
purchaser,  appealed  from  the  order,  and 
Steuart  then  appealed  from  the  final  order 
of  ratification.  Pending  these  ap];)eals,  re- 
ceivers were  appointed  to  take  possession  of 
the  property  and  to  collect  the  accruing 
rents.  Both  of  the  appeals  were  dismissed. 
48  Md.  423.  When  the  cause  was  remand- 
ed, the  court  rescinded  the  order  granting 
leave  to  file  a  bill  of  review,  and  dismissed 
the  petition  of  Steuart;  and  from  this  order 
he  appealed.  Pending  this  appeal,  Steuart 
filed  on  original  bill,  alleging  that  the  pro- 
ceedings In  the  tax  sale  were  Irregular  and 
void,  and  that  the  purchaser  acquired  ao 
title  thereunder,  and  prayed  that  the  al- 
leged tax  sale  be  declared  null  and  void,  and 
that  Meyer,  the  purchaser,  be  enjoined  from 
taking  possession  of  or  setting  up  any  tltl^ 
thereto,  and  that  the  receivers  be  enjoined 
from  delivering  possession  to  him.  In  in- 
voking the  Jurisdiction  of  the  court  of  equitr, 
under  the  circumstances,  the  complainants 
allege  tbat  they  have  no  adequate  remedy 
at  law;  that  they  could  not  resort  to  the 
ordinary  remedy  by  ejectment  against  Meyv 
as  a  disseisor,  for  the  reason  that  he  was 
not  in  possession  of  the  prop^ty,  but  the 
same  is  still  In  the  possesslcm  of  the  receiv- 
ers; and  that,  the  complainants  being  own- 
ers  of  the  reversion,  tbey  had  no  present 
right  to  the  possession.  It  was  in  view  uf 
these  facts  that  the  court  said,  referring  to 
the  complainants:    "Th«r  are  not  entitled 
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to  the  possession,  and  botild  not,  therefore, 
sne  In  ejectment  for  the  recovery  of  the 
property.  Under  the  circumstances  of  this 
case,  without  resort  to  a  proceeding  like  the 
preset  the  parties  would  be  without  ade- 
quate remedy  for  relief  against  the  effect  of 
the  prima  facie  title  In  the  purchaser." 

Tn  sustaining  the  jurisdiction  of  the  court, 
under  the  peculiar  circumstances  of  that 
case,  in  which  the  possession  of  the  prop- 
erty was  in  the  hands  of  receivers  appoint- 
ed by  the  court,  we  did  not  mean  to  ques- 
tion the  general  rule  laid  down  in  Polk  v. 
Pendleton,  31  Md.  124,  that  "those  only  who 
have  a  clear  legal  and  eqnltable  title  to  land, 
connected  with  the  possession,  have  any 
right  to  claim  the  interference  of  a  court  of 
equity  to  give  them  peace  or  dissipate  the 
clond  on  title."  On  the  contrary,  in  Meyer's 
Case  the  cotirt  refers  to  Crook  v.  Brown,  11 
Md.  158,  in  which  It  was  said:  "Nor  can  the 
amendments  be  sustained  upon  the  doctrine 
of  bills  quia  timet.  The  complainants  have 
not  the  legal  title,  and  are  not  In  possession, 
which  we  take  to  be  essential  facts  in  such 
cases."  And  such  is  the  rule  recognized  by 
the  snpreme  court  in  Orton  y.  Smith,  18 
How.  285.  It  Is  clear,  therefore,  we  think, 
as  a  genotil  rulev  that  the  Jurisdiction  of  a 
court  of  equity  cannot  be  maintained  to  re- 
move a  cloud  from  title  unless  the  party  has 
the  legal  title  and  the  possession.  If  the 
possession  is  in  another,  his  remedy  is  by  an 
action  of  ejectment    Motion  ovomled. 


(7*  Md.  lit) 

BBADf  et  aL  v.  EVANS. 

(Court  of  Appeals  of  Maryland.     March  14, 

1894.) 

CONSTRUOTZON  AND  EFFECT  OT  DsBO. 

A  deed  which,  after  referring  to  the 
eoBveyance  to  the  srantor,  conveyed  "all  the 
grantor's  estate,  right,  titl&  interest,  term  of 
years  to  come,  property,  claim,  and  demand, 
both  In  law  and  in  equity,"  conveys  the  prop- 
erty as  fully  as  it  was  conveyed  to  the  grantor, 
ana,  the  conveyance  to  the  grantor  giving  him 
the-propertv  in  fee,  the  grantor's  conveyance 
vests  the  fee,  even  thongh  the  word  "heirs" 
does  not  appear.  In  the  granting  danse,  and 
though  the  deed  was  execated  when  the  com- 
mon-law rale  relating  to  conveyances  was  tn 
force. 

Appeal  from  circuit  court  of  Baltimore 
city. 

BUI  by  Edward  Brady  &  Sons  against 
James  E.  Evans.  From  a  decree  for  plain- 
tiffs, defendant  appeals.    AfflrmeO. 

Argued  before  ROBINSON,  O.  X,  and 
BRYAN,  BRISCOE,  McSHBRRT,  FOW- 
LER, ROBERTS,  PAGE,  and  BOXD,  JJ. 

Aug.  Paper,  for  appellant.  SamL  J.  Har- 
man,  for  ■  appellees. 

PAQE,  X  The  bill  in  this  ease  was  filed 
by  the  Bradys  (appdlees)  frar  the  spedflc 
performance  of  a  contract  of  sale  of  cer- 
tain property  sittuted  in  Baltin\ore  city., The 


a0t>e]lant  refnees  to  perform  Us 'part  of  the 
agreement  because  he  alleges  the  appellees 
cannot  make  him  a  good  and  marketable 
title.  It  is  ctmtended  by  him  that,  in  die 
chain  of  title,  the  deed  from  Mary  Hlzon  and 
husband  to  Henry  Ewing  does  not  convey  a 
fee,  because  of  the  omission  of  the  word 
"heirs"  in  the  granting  clause.  Prior  to  the 
act  of  1856,  c.  164  (Code,  art.  21,  9  12),  the 
rule  of  the  common  law  prevailed,  and,  to 
create  an  estate  in  tee  simple  in  a  natural 
person,  the  conveyance  must  contain  a  ttml- 
tation  to  such  person  and  bis  heirs;  and, 
subject  to  a  few  well-recognized  exceptions, 
this  was  an  unbending  rule,  which  would  not 
allow  of  the  use  of  equipollent  words.  Han- 
dy T.  McKIm,  64  Md.  570,  4  AtL  125.  a:iie 
deed  now  referred  to  was  made  in  1829, 
and,  being  anterior  to  the  passage  of  the 
statute,  is  subject  to  tbe  rule  at  common 
law.  By  reference  to  the  deed  itself,  we 
find  it  first  sets  out  the  fact  "that  Thomas 
Curtain,  by  Indenture  of  deed  bearing  date 
on  or  about  the  fifth  day  of  August,  eighteen 
hundred  and  twaity-slx,  and  recorded  among 
the  land  records  of  Baltimwe  county  court, 
in  lilber  W.  O.,  No.  182,  foUo  06,  for  the 
consideration  mentioned,  did  convey  unto 
Maty  Randies,  now  Mary  Hlzon,  her  exec- 
utors, administrators,  and  assigns,  an,"  etc. 
(here  follows  a  description  of  the  property), 
'"being  the  same  parcel  of  land  heretofore 
conveyed  by  (Christopher  Walker  to  tbe  said 
James  Long  by  Indeintiure  bearing  date  tiie 
l(Hh  of  May,  1806,  and  recorded  among  tbe 
lands  records,  in  Liber  W.  Q.,  No,  80,  folio 
606,"  etc.,  "and  are  the  same  •  •  •  men- 
tioned and  described  in  a  certain  deed  of 
conveyance  bearing  date  22d  January,  1812, 
and  thereby  granted  and  conveyed  by  WB- 
Uain  Wilson  and  Joseph  6.  J.  Bond,  exec- 
utors of  the  lust  will  and  testament  of  James 
Long,  to  the  said  Thomas  Curtain,  and  re- 
corded among  the  land  records  of  the  county 
aforesaid,  in  Liber  W.  O.,  No.  116,  folio  475, 
and  reference  therewith  being  Iiad,  wiHl  moK 
fully  and  at  large  aiH;>ear."  And  the  said 
Miary  Hixon  and  husband,  then,  in  consid- 
eration of  9900,  convey  unto  "Henry  Ewing, 
Us  executors,  administrators,  and  assigns, 
•  *  •  all  that  b^ore  described  parcel  of 
grotmd,  together  with,  all  alid  singular,  the 
bnUdings,"  etc,  and  "ail  tbe  estate,  right, 
title,  interest,  term  of  yean  to  come,  propet>- 
ly,  claim,  and  demand,  both  in  law  and  in 
equity,  of  the  said  Mary  Hlzon  and  Joab 
Hlxim,  of,  in,  unto,  and  out  of  the  same,  or 
to  any  pert  or  paicA  thereof."  The  deed  Of 
Thomas  CJurtaln,  thus  referred  to,  grants  to 
JMary  Randies  (now  Mary  Hixon)  the.  prop- 
erty in  fee.  The  habendum  clafkse  is  as  fol- 
lows: "To  have  and  to  hold,  the  said  de- 
scribed premises,  with  the  appurtenances 
thereunto  belonging,  unto  the  said  Mary 
Randlea,  her  heirs  and  assigns,  to  the  only 
and  proper  use  and  behoof  of  tiie  said  Mary 
Randies,  her  h^rs  and  assigns,  forever." 
It  is  apparent,  upon  an  Inspection  of  Mary 
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Hlxon  and  hiisband's  deed  to  Ewlng.  tbat 
the  Intention  of  the  parties,  In  making  and 
accepting  It,  was  to  convey  to  Ewlng  the 
entire  estate  that  was  then  in  Mary  Hlxon; 
and  It  is  our  duty  so  to  expound  It,  unless 
to  do  so  will  violate  some  well-established 
principle  of  law.  Budd  v.  Brooke,  S  GUI, 
234.  Now,  la  Hofsass  v.  Mann,  74  Md.  406, 
22  Atl.  65,  while  it  is  laid  down  as  an  un- 
bending rule  that,  to  create  an  estate  In  fee 
simple  in  a  natural  person,  the  conveyance 
must  contain  a  limitation  to  the  heirs,  in 
direct  terms,  yet  it  is  said  the  omission  of 
the  word  "heirs"  may  be  cured  by  reference 
to  some  other  instrument  which  does  contain 
the  word  "heirs."  The  counsel  for  the  appel- 
lant ccmtends  that  this  point  did  not  prop- 
erly arise  in  that  case,  and  this  utterance 
was  merely  an  obiter  dictum.  It  is  not  nec- 
essary for  us  to  inquire  whether  this  was 
so  or  not,  for  we  find  the  principle  there 
stated  to  be  well  sustained  by  the  author- 
■Itles.  In  Preston  on  Estates  (volume  2,  p. 
2)  the  rule  is  stated  as  follows:  "Words  of 
direct  and  immediate  reference  wiU  suffice. 
The  word  'heirs'  or  'successors'  need  not  be 
in  the  identical  deed  of  grant,  or  other  mode 
of  assurance  by  which  the  estate  is  granted 
or  cdnveyed.  Thus,  when  one  to  whom  lands 
have  been  granted  in  fee  does,  after  reciting 
the  grant,  or  without  any  recital,  grant  the 
lands  to  another  as  fully  as  they  were  grant- 
ed to  him,  or  where  a  man  grants  two  acres 
to  A.  and  B.,  to  hold  one  acre  to  A.  and 
his  heirs,  and  the  other  acre  to  B.,  In  form 
aforesaid,  or  where  a  man  seised  of  land  In 
fee  enfeoffs  another  In  fee,  and  continues 
in  posscsslcoi  of  the  lands,  claiming  to  hold 
them  at  the  will  of  the  feoffee,  and  the 
fedffee  enfeoffs  the  person  by  whom  he  was 
enfeoffed,  in  these  terms:  'Tou  have  girea 
me  these  lands  [naming  them];  as  fully  as 
you  have  given  them  to  me,  I  assure  them 
to  you,'— in  these  and  like  instances,  the  fee 
simple  will  paas  without  limitation  to  the 
heirs  in  express  terms.  The  fee  passes  by 
reason  of  the  words  of  direct  and  immedl- 
a.te  reference.  These  words  are  effectual  un- 
der the  rule  that  'verba  relata  hoc  maxime 
operantur  per  referentiam,  ut  in  els  Inesse 
vldentur.'"  Shep.  Touch.  101;  Com.  Dig. 
tit  "Estate"  (A  2).  And  again  In  4  Kent, 
Comm.  5:  "The  limitation  to  the  heirs  must 
be  made  In  direct  terms,  or  by  immediate 
reference."  Now,  in  this  case,  the  deed 
from  Hlxon  and  wife  to  Ewlng,  after  mak- 
ing reference  to  the  deed  from  Curtain  to 
Bandies  as  the  Instrument  under  which  she 
held  title,  conveys  all  the  grantors'  "estate, 
right,  title,  Int»est,  term  of  years  to  come, 
property,  dalm,  and  demand,  both  In  law 
and  in  equity,  of  the  said  Mary  Hlxon  and 
Joab  Hlx<»i,"  etc.  Such  language  is,  in  ef- 
fect, equivalent  to  granting  the  property 
as  fully  as  It  was  granted  to  them;  and.  In- 
asmuch as  the  terms  of  the  grant  to  them 
are  fully  set  out  In  the  same  deed,  we  think 
the  case  is  fully  within  the  rule  we  have 


cited.  It  follows,  therefore,  that  we  find  no 
error  in  the  decree  of  the  court,  and  it  will, 
accordingly,  be  affirmed.    Decree  affirmed. 

Cn  Hd.  TS) 
,  GARRISON  et  al.  v.  HILIj. 
(Court  of  Appeals  of  Maryland.     March  14, 
1894.) 
Wills— CosBTRDCTiox. 
W.  devised  property  In  trust  for  the  sep- 
arate  use  of  E.  for  Uxe,  remainder  to  her  chil- 
dren, should  she  have  any;   if  hot,  remainder  to 
E.'s  brother.     The  brother  died  before  E.,  and 
she  died  without  issue,  having  devised  all  her 
property  to  her  mother.     Held,  that  the  pn^ 
ert7  passed  to  the  heirs  of  the  brother  alive  at 
the  death  of  E.  without  issue,  and  did  not  de- 
scend to  E.  at  his  death,  and  pass  by  her  will 
to  her  mother,  in  that,  as  such  contingency  did 
not   occur   till  after  the   brother's  death,   she 
could  not  be  heir,  or  transmit  any  interest. 

Appeal  from  court  of  common  pleas. 

Ejectment  by  Mary  De  Charms  Garrison 
and  another  ag^nst  Thomas  HIU.  From  a 
Judgment  for  defendant,  plaintiffs  appeal 
Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  BRISCOE,  McSHERRY,  FOW- 
LER, ROBERTS,  PAGE,  and  BOYD,  JJ. 

Attorn^  General  Poe,  W.  B.  Trundle,  and 
Hyland  P.  Stewart,  for  appellants.  Tho.  Ire- 
land Elliott,  for  appellee. 

BRISCOE,  J.  mils  Is  ail  appeal  In  an  ac- 
tion of  ejectment  The  property  sought  to 
be  recovered  Is  real  estate  situate  (m  Lex- 
ington street.  In  Baltimore  city,  together 
wlth  its  rents  and  profits. 

The  main  questlona  for  our  consIdotitloD 
arise  upon  a  construction  of  the  fifth  Item 
of  the  will  of  a  certain  Maria  E.  Weise  and 
the  will  of  a  certain  Emma  M.  C.  Johnson. 
By  the  fifth  clause  of  the  wUl  of  Maria  E. 
Welse  she  devised  as  follows:  "All  the  rest, 
residue,  and  remainder  of  my  estate,  effects, 
and  property  of  every  kind  and  description 
whatsoever,  Inclusive  of  my  house  and  lot 
of  ground  on  Lexington  street,  I  give,  de- 
vise, and  bequeath  to  Thomas  HUl,  of  dty 
of  Baltimore;  in  trust  and  special  confidence, 
however,  for  the  separate  use  and  benefit 
of  my  cousin,  the  said  Emma  Maria  C.  John- 
son, for  and  during  the  term  of  her  natural 
life,  so  that  she  during  that  period  be  per- 
mitted and  suffered  to  have,  receive,  take, 
and  enjoy  the  rents,  Issues,  and  profits  of 
said  residuary  estate  and  property,  free 
from  the  control,  i)Ower,  or  disposal  of  any 
future  husband  she  may  marry;  and,  from 
and  after  the  death  of  said  Emma  Maria  C. 
Johnson,  In  trust  that  the  said  residue  shall 
go  and  become  the  property  of  any  children 
of  the  said  Emma  Maria  C.  Johnson,  theb' 
heirs  and  assigns,  absolutely;  but.  In  case 
the  said  Emma  Maria  G.  Johnson  should  de- 
part this  life  vrlthout  leaving  a  child  or 
children,  or  descendants  of  a  child,  living  at 
the  time  of  her  decease,  then  the  said  trust 
property  and  premises  shall  go  to  my  cousin. 


Digitized  by 


Google 


Md.)i 


BLACK  e.  HEBBINa. 


1063 


the  said  WlUiam  Worthlngton  Jobnson,  abso- 
Intely."  The  wUl  was  dated  April  12,  1880. 
and  was  duly  ezecated  to  pass  real  estate. 
The  testatrix  died  December  7,  1881,  unmar- 
ried and  witliout  issue.  Emma  Maria  O.  Jotm- 
Bon  ezecated  her  last  will  and  testament  on 
the  23d  of  Angnst,  1887,  and  died  April  22, 
1881,  tmmarrled  and  without  issue.  By  her 
will  she  devised  and  bequeatbed,  after  the 
payment  of  her  debts  and  funeral  expenses, 
all  her  property  to  her  mother,  Maria  M. 
Johnson.  After  the  death  of  the  testatrix, 
the  life  tenant,  Emma  M.  O.  Johnson,  re- 
ceived the  rents  and  profits  ot  the  property 
until  Jier  death.  William  Wortfalngton  Jctm- 
mm,  the  remainder-man  under  the  will,  died 
on  the  14th  October,  1886,  intestate,  unmar- 
ried, and  without  leaving  issue,  but  left  an 
only  Bister,  Bmma  M.  O.  Johnson,  and  Maria 
M.  Johnson,  his  mother.  The  latter  died  in 
January,  1889.  Upon  this  state  of  fticts,  the 
question,  then,  is,  do  the  heirs  at  law  of 
WlUiam  WOTthington  Johnson,  tiie  remain- 
der-man, take  the  Interest  in  ttte  property 
which  he  would  have  taken  had  he  survived 
the  life  tenant,  Emma,  or  did  it  descend  to 
his  sister  Emma,  who  was  living  at  the  time 
of  his  death,  and  pass  imder  her  will  to  her 
mother,  Maria  M.  JoImsonT 

Here  there  Is,  first,  a  life  estate  given  to 
Emma  Johnsmi,  and  a  remainder  is  limited, 
with  a  double  appeal:  if  she  left  children, 
then  to  them  in  fee;  tf  she  left  none  (which 
contingency  actually  happened),  then  the 
devise  is  to  William  Worthington  Johnson. 
It  is  well  settled  that  contingent  estates  of 
Inheritance  will  pass  by  descent,  and  are 
also  devisable.  Reld  v.  Walback,  75  Md. 
206,  23  Aa  472.  But  while  this  is  true,  and 
it  is  unnecessary  to  refer  to  the  cases  or 
to  discuss  the  principles  upon  which  they 
rest,  yet  it  Is  also  clear  that  those,  only, 
can  take  who  were  in  esse  at  the  time  when 
the  contingency  happened  and  the  estate  fdl 
Into  poBseesicxL  Justice  Story,  in  the  cases 
of  Bamita's  Lessee  v.  Casey,  7  Cranch, 
4fiS,  states  the  rule  thus:  "It  is  very  clear 
that  contingent  remainders  and  executory 
devises  at  common  law  are  transmissible  to 
the  heirs  of  the  party  to  whom  they  are 
limited,  tf  he  chance  to  die  before  the  con- 
tingency happens."  It  was  held  in  that 
case  that  those  who  were  heirs  of  the  le- 
malndtf-man  on  the  12th  of  February,  1808, 
the  date  of  the  happening  of  the  contingency, 
were  entitled  to  the  estate,  thou^  he  had 
died  In  1802,  six  years  b^ore  the  contin- 
gency happened.  And  to  the  same  efTect  are 
the  cases  of  Spmce  v.  Robins,  6  Olll  &  J. 
612;  Snively  v.  Beavans,  t  Md.  222;  Bn<A 
r.  Lantx,  49  Md.  444;  DemiU  v.  Reid,  71 
Md.  190,  17  AtL  1014;  Goodrigh^  v.  Searle, 
2  Wils.  34.  Applying,  then,  this  well-estab- 
lished doctrine  to  the  facts  of  the  case  now 
under  consideration,  we  are  clearly  of  the 
opinion  that  as  the  contingency— the  death 
of  the  life  tenant,  Emma,  without  children- 
did  mot  occur  until  five  yeara  after  the  death 


of  the  remainder-man,  she  could  not  be  heir, 
or  take  or  transmit  any  Interest  in  the  es- 
tate by  will  or  otherwise.  She  was  not  in 
esse  when  the  contingency  hapi>ened  and 
when  the  estate  fell  Into  possession.  Being 
dead,  she  could  neither  Inherit  nor  devise  it. 
The  property,  therefore,  i>as8ed  to  those  of 
William  Worthington  Johnson's  heirs  alive 
at  the  happening  of  the  contingency,  yis. 
the  death  of  Emma  M.  O.  Johnson,  un- 
married and  without  issue.  The  platntlCTs 
prayers  were  therefore  properly  rejected.  The 
first  prayer  was  defective  because  it  pro- 
ceeded  upon  the  theory  that  when  the  re- 
mainder-man, wnilam,  died  on  the  14th  of 
October,  1886,  his  contingent  interest  passed 
to  his  sister  Emma,  and,  uniting  with  her 
life  estate,  created  a  fee  which  was  trans- 
mitted by  will  to  her  mother,  and  passed 
from  h»  to  the  plaintiffs.  This,  for  the 
reasons  we  have  given,  was  error.  The  sec- 
ond prayer  involves  the  pr(^>ositi(»  that 
the  estate  devised  to  the  trustee  was  exe- 
cuted by  the  statute  of  uses,  the  life  tenant, 
Bmma  M.  C.  Johnson,  being  an  unmarried 
woman;  that  thereby  the  said  Bmma  be- 
came the  owner  of  the  legal  life  estate  there- 
in, and  the  fee  waa  vested  in  the  heir  at 
law  of  the  testatrix,  Maria  E.  Welse.  lliis 
prayer,  fbr  the  reasons  we  have  assigned, 
was  also  erroneous. 

The  first,  second,  third,  and  fourth  prayers 
of  the  defendant  were  properly  granted,  and 
contain  the  correct  propositions  of  law  bear- 
ing upon  the  case. 

The  fifth  prayer  granted  on  behalf  ot  the 
defendant  Instructed  the  Jury  that  there  was 
no  legal  sufficient  evidence  In  the  case  to 
entitle  the  plaintiff  to  recover.  This  prayer 
was  correct,  and  was  properly  granted  under 
the  facts  of  the  case. 

The  Judgment  below  being  f^  the  defend- 
ant, and  finding  no  error  in  the  rulings  of 
the  court,  we  shall  affirm  the  Judgment 
Judgment  affirmed. 

(It  Md.  146) 

BLACK  V.  HERRING  et  a!' 

(Coart  of  Appeals  of  Maryland.     March  14, 

1884.) 

WlLI;«— AMBIOniTT— FUHOnjATION. 

1.  Testatrix  devised  to  two  daaghters  cer- 
tain ttremises,  in  trust  to  hold  and  collect  the 
rents  and  pay  the  expenses,  and  after  paying 
out  of  the  net  proceeds  $100  to  H.,  "of  Grafton, 
West  Virgima,  should  they  think  proper  so  to 
do  to  pay  over  from  time  to  time  the  net  in- 
come" to  testatrix's  son  for  lUe,  remainder  in 
fee  to  his  children.  HM,  that  the  omission  of 
the  comma  after  the  phrase  "so  to  do"  could 
not  affect  the  obvious  sense,  and  leave  it  op- 
tional with  the  trustees  to  retain  the  income 
from  their  brother. 

2.  A  l)eneficiai7  does  not  violate  the  injunc- 
tion of  the  will  by  contesting  or  seeking  to 
thwart  its  provisions,  when  be  files  a  bill  to 
construe  ana  enforce  those  provisions. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  Calvin  H.  Black  against  Annie 

Herring  and  others  to  construe  parts  of 
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the  will  of  Eatzabeth  W.  Black,  deceased. 
From  the  decree  of  the  circuit  court,  com- 
plainant appeals.     Reversed. 

Argued  before  ROBINSON,  C.  J,  and 
BRYAN,  BRISCOE,  McSHERRY,  FOW- 
LER, ROBERTS,  and  BOYD,  JJ. 

J.  J.  Wade,  for  appellant  O.  D.  Bamltz, 
for  appellees. 

ROBERTS,  J.  This  case  comes  here  on 
appeal  from  the  decree  of  the  circuit  court 
No.  2  of  Baltimore  city  on  a  bill  filed  by  the 
appellant  against  the  appellees  to  obtain  the 
true  construction  of  certain  provisions  of 
the  last  will  and  codldl  thereto  of  Elizabeth 
,W.  Black,  late  of  said  city.  The  chief  con- 
troversy arises  out  of  the  proper  construc- 
tion of  the  fourth  clause  of  the  original  will, 
which  reads  as  follows:  "I  give,  devise, 
and  bequeath  all  that  lot,  property,  and 
premises  situate  on  the  south  side  of  Lex- 
ington street,  which  by  deed  dated  the  tenth 
day  of  July,  1866,  I  acquired  from  William 
W.  McKalg,  to  my  daughters,  Mary  E.  Der- 
ringer and  Annie  M.  Herring,  and  the  but- 
vivo?  of  them,  and  their  successor  in  the 
trust,  and  ezecators,  administrators,  and  as- 
signs, the  subreverslon  and  subground  rent 
In  the  back  of  the  above-mentioned  lot  being 
included  In  this  bequest;  in  trust  and  conQ- 
dence,  however,  to  bold  the  same,  and  to 
collect  and  have  collected,  receive,  and  re- 
ceipt for,  the  rents,  income  and  proceeds 
thereof,  and  to  pay  all  taxes,  ground  rents. 
Insurance,  and  other  expenses  therein  (in- 
cluding a  commission  of  five  per  cent  for 
their  services),  and,  after  paying  out  of  the 
net  proceeds  of  said  property  and  premises, 
the  sum  of  one  hundred  dollars  to  Mrs. 
Holmes,  of  Grafton,  West  Virginia,  should 
they  think  proper  so  to  do  to  pay  over  from 
time  to  time  the  net  Income  and  proceeds  of 
said  property  to  my  said  son,  Calvin  H. 
Black,  for  and  during  the  term  of  his  natu- 
ral life,  and  to  hold  the  same  in  further  trust 
that  upon  the  death  of  my  said  son,  that 
then  the  said  property  and  premises  shall 
go  to  and  beoome  the  property  and  estate  of 
his  ohildren  and  descendants  then  llvlBg, 
share  and  share  alike,  per  stirpes."  This 
controversy  is  certainly  a  very  narrow  one, 
and  depends  solely  upon  a  question  of  punc- 
tuation. We  are  called  upon  to  determine 
the  meaning  and  effect  of  the  particular  lo- 
cation of  the  comma  in  that  part  of  the 
above  clause  which  reads  as  follows:  "And 
after  paying  out  the  net  proceeds  of  said 
property  and  premises,  the  sum  of  one  hun- 
dred dollars  to  Mrs.  Holmes,  of  Grafton, 
West  Virginia,  should  they  tl4nk  proper  so 
to  do  to  pay  over  from  time  to  time  the  net 
Income  and  proceeds  of  said  property  to  my 
said  son,  Calvin  H.  Black,  for  and  during 
the  term  of  his  natural  life,"  etc.  It  is  con- 
tended by  the  appellees  that  the  comma  ap- 
pearing after  the  word  "Virginia"  invested 
tl^,  trustees  with  diacretionaiy  power  over 


the  trust  fund,  and  authorized  them  "to  pay 
over  from  time  to  time  the  net  income  or 
proceeds  of  said  property  to  my  son,  Calvin 
H.  Black,"  etc,  or  not,  as  they  might  think 
proper  so  to  do.  This,  we  think,  would  be 
glvlBg  to  a  mere  mattw  of  punctaation  a  con- 
trolling force  In  the  constmcttoa  of  wills 
never  yet  so  far  as  we  are  aware,  sanctioned 
or  recognized  in  any  authoritative  statement 
of  the  law.  This  court  In  Weatherly  t. 
Mister,  39  Md.  629,  has  said  that  punctua- 
tion may  perhaps  be  resorted  to  when  no 
other  means  can  be  found  of  solving  an  an>- 
bigoity,  but  not  in  cases  when  no  real  ambi- 
gulty  exists  except  what  the  pusctuatiQn  it- 
self creates.  In  such  cases  it  will  not  be  al- 
lowed to  confuse  a  construction  othervrlae 
dear.  It  is  conceded  that  if  the  comma 
had  followed  or  been  located  at  the  end  of 
the  phrase,  "should  they  think  proper  ao  to 
do,"  then  the  discretion  to  be  exercised  by 
tiie  trustees  would  have  related  solely  to  the 
payment  of  the  $100  to  Mrs.  Holmes.  Bat 
we  think  the  intent  and  meaning  of  the  tes- 
tatrix is  clear  beyond  question,  and  the  lan- 
guage used  ought  to  be  given  its  ordinary 
meaning,  without  regard  to  the  location  of 
the  comma.  If  she  did  not  mean  that  the 
rents  of  said  trust  property  were  to  be  for 
the  benefit  of  her  son,  Calvin,  would  she  not 
have  made  some  disposition  of  them?  We 
think  it  is  a  fair  Inference  to  be  drawn  that 
she  would.  Hiis  trust  was  not  csertainly 
created  for  the  benefit  of  Mra  Holmes,  and, 
as  the  testatrix  had  already  provided  for  her 
two  daughters,  it  was  but  reasonable  that  in 
making  a  final  disposition  of  h&e  estate  abe 
would  in  some  way  remember  her  only  son. 
even  though  unworthy.  He  might  have  for- 
gotten her;  but  the  converse  is  seldom  ever 
trae,T-that  the  mother  forgets  the  son,— im- 
less  Improperly  influenced  by  interested  par- 
ties. So  far  as  we  have  been  able  to  diacor- 
er,  there  is  very  little  in  the  record.  If  any- 
thing, which  reflects  upon  his  character  aa 
a  son.  We  think  the  language  of  the  will  is 
sufficiently  clear  to  enable  us  to  say  with 
certainty  that  it  created  a  trust  for  the  bene- 
fit of  the  son,  and  we  must  here  state  that 
the  trustees  have  signally  failed  to  recognise 
and  discharge  their  duties  in  the  premisea 
They  have  allowed  more  than  seven  years  to 
pass  since  the  death  of  their  mother  without 
accepting  either  bom  of  their  dilemma. 
They  have  neither  paid  Mrs.  Holmes  nor 
their  brother  one  farthing. 

The  next  question  presented  by  this  appeal 
relates  to  the  true  construction  of  the  first 
and  second  clauses  of  the  codicQ.  By  the 
first  clause  of  the  oodldl,  the  testatrix  re- 
vokes and  annuls  the  devise  of  the  lot  on  the 
south  side  of  Lexington  street  which  ia  the 
same  lot  mentioned  in  the  fourth  clanae  of 
the  original  will,  and  .then  provides  that  "the 
subreverslon  in  the  lot  of  ground  on  the  rear 
of  said  Lexington  street  lot  which,  by  deed 
made  by  myself  and  husband,  was  subleased 
to  Ann  BouUlin,  wife  oC  Baad«lph  BooMin, 
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at  the  rent  of  twenty-five  dollara  per  annum, 
and  also  the  said  rent  reserred,  exemtit  from 
any  liability  or  charpre  for  or  on  account  of 
the  orl^nal  rent  payable  out  of  the  whole  lot 
(the  payment  of  the  original  rent  it  is  Intend- 
ed shall  be  a  charge  upon  the  front  or  residue 
of  said  lot  alone),  I  give  and  bequeath  to  my 
daughter  Annie  M.  Herring,  for  and  during 
her  life,  in  the  same  manner  and  estate  as 
the  property  situate  on  the  north  aide  of 
West  Fayette  street,  which  I  acquired  from 
Cyrus  Gault;  and  at  her  death  I  will  that  the 
said  yearly  subrent  of  twenty-fiTe  dollars  and 
snbreverslon  shall  pass  to  the  same  persons 
in  the  same  manner  and  estate  aa  is  expressed 
and  directed  in  regard  to  said  property  on 
north  side  of  Fayette  street,  the  beouest  of 
this  property  to  be  in  all  respects  the  same  as 
that"  She  then  further  lurOTldes  that  "should 
it  be  necessary,  in  administering  my  estate, 
to  sell  any  of  my  leasehold  property  what- 
soever, In  order  to  obtain  money  to  meet 
debts,  UabiUtles,  costs,  or  charges  incid«it  to 
the  settlement  of  the  same,  I  wiU  and  direct 
that  the  residue  or  balance  of  the  said  Lex: 
Ington  street  property  be  first  sold,  and  that 
the  net  proceeds  thereof  shall  be  used  for 
that  purpose;  and  I  hereby  authorize  tlie  sale 
of  said  property  therefor,  and,  after  aatisfy- 
ing  thereout  all  of  said  debts,  costs,  charges 
and  UnbiUties,  tbould  any  balance  of  said 
proceeds  remain,  I  will  and  direct  that  such 
balance  or  residue  of  proceeds  of  said  prop- 
erty  shall  be  invested  in  safe  and  productive 
bonds,  stocks,  or  ground  rents;  and  I  will 
and  direct  that  such  residue  as  invested,  and 
however  invested,  shall  go  and  pass  to  the 
same  persons,  and  be  held  in  the  same  man- 
ner and  estate,  in  the  same  trust,  to  the  same 
trusts  and  uses,  and  in  every  respect  pass 
and  be  hdd  as  the  entire  property  (on  Lex- 
ington street)  is  directed  by  my  said  will  to 
pass,  be  hdd  and  enjoyed."  It  is  apparent 
that  the  effect  of  these  provisions  of  the  codi- 
cil upon  the  fourth  clause  of  the  will  has 
been  to  give  to  Mrs.  Herring  the  subrent  oa 
tbe  rear  part  of  the  Lexington  street  lot,  and 
to  this  extent  the  coipns  of  the  trust  estate 
created  by  said  fourth  clause  of  the  will  has 
been  diminished;  and  also  to  charge  the 
front  part  of  the  same  lot  with  the  payment 
of  any  debts  which  she  might  owe  at  the 
time  of  her  death,  and  all  costs  incident  to 
the  settlement  of  her  estate,  which  her  as- 
sets, other  than  the  leasehold  property,  failed 
to  pay,  and,  in  the  event  of  any  sadx  deflden- 
cy,  the  Lexington  street  front  is  directed  to 
be  sold  for  the  payment  of  tbe  same.  Slie 
then  proceeds,  as  stated  in  the  codicil  Just 
quoted,  to  direct  how  the  residue  of  the  pro- 
ceeds of  sale  shall  be  disposed  of.  But  the 
emergency  upon  the  happening  of  which  tbe 
Lexington  street  lot  was  to  be  sold  has  never 
occurred;  and  tbe  personal  estate  having 
been  ihially  settled,  the  defendant  trustees 
by  their  answer  admit  that  cm  the  4th. 4^ 
October,  1886,  the  said  lot  was  in  puimanoe 
of  an  order  of  the  oipbaas'  court  of  said  dty 


tranafeired  to  the  defendant  trustees  by  the 
executrix,  acting  In  pursuance  of  the  terms 
of  said  wUI,  and  they  continue  to  hold  the 
same,  and  have,  since  the  date  of  said  trans- 
fer, collected  the  rents  therefrom,  paid  the 
expenses  thereof,  and  kept  an  exact  account 
of  both.  No  necessity  has,  therefore,  arisen 
requiring  the  sale  of  the  Lexington  street 
front,  and  it  must.  In  its  present  form,  be 
considered  as  the  corpus  of  the  trust,  and 
said  trustees  must  account  for  the  rents  or  ac- 
cretions of  said  property,  and  settle  their 
account  in  the  court  below  In  accordance 
with  the  views  herein  expressed. 

There  yet  remains  to  be  disposed  of  the 
contention  of  the  appellee,  that  by  the  pro- 
visions of  the  second  clause  of  the  codicil 
tha  appellant,  by  his  conduct  in  filing  this 
bill,  has  placed  himself  in  conflict  with  the 
provisions  of  said  clause  and  of  the  original 
will,  and  forfeited  ail  claim  to  participation 
In  the  benefactions  of  said  testamentary  pa- 
pers. It  Is  a  mistake  to  assume  that  the 
appellant,  in  filing  this  bill,  by  which  he 
seeks  only  the  true  construction  of  said  wi& 
and  codicil  ■  thereto,  and  the  enforcement  ot 
his  rights  thereunder,  is  seeking  to  thwart 
the  designs  of  the  testatrix,  or  in  any  man- 
ner to  interfere  with  the  due  execution  of 
her  wishes  as  expressed  in  her  testamentary 
papers.  It  would  be  an  anomaly  in  the  law, 
and  a  very  unjust  restriction,  if  such  a  ccnr 
tentlon  could  be  upheld.  It  follows  from 
what  we  have  said  that  the  decree  of  the 
court  t>elow  must  be  reversed,  and  the  cause 
remanded,  that  further  proceedings  may  be 
had  in  accordance  with  this  opinion.  Decree 
reversed,  with  cost,  and  cause  remandad. 


(7t  Md.  183) 
MSR6ENTHALEH  v.  KIRBT. 
(Oourt  of  Appeals  of  Maryland.     March  14, 
1804.) 
DANOERors  Prbhises— Trb8Pa!«i<«o  Child. 
Defendant's    factory   was    ampng   open 
lots,  a  block  away  from  the  nearest  bouse.     It 
was  built  on  three  sitfes  of  a  square  yard,  in 
wliich  was  a  box  of  scrap  lead.     A  boy  of  12, 
while  in  said  vard  for  the  sole  purpose  of  steal- 
ing lead  to  seU,  was  scalded  by  steam  and  water 
which  the  engineer  liapnened  at  ttuit  moment  to 
blow  off  through  a  discharge  pipe  near  tlie  box. 
Held,  that  defendant  was  not  liable. 

Appeal  from  court  of  common  plena 
Action  by  William  H.  Kirby  against  Ott- 
mar  Mergentboler  for  damages  for  personal 
injuries  to  plalntUTs  son,  a  minor.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Argued  before  ROBINSON,  0. 3.,  and  BRY- 
AN, BRISCOE,  McSHEHRT,  FOWLER, 
ROBERTS,  PAGE,  and  BOYD.  JJ. 

Charles  W.  Field,  for  appellant  Wm.  B. 
Jenkins  and  H.  J.  Broenlng,  for  appellee. 

FOWLER,  J.  Tbe  defendant  Is  a  saana- 
facturer  of  iypesetting  machines,  and  his  fac- 
tory is  located  In  Baltimore  dty*  abovt.WIO 
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feet  south  of  Fort  avenue,  and  about  half 
that  distance  from  the  southern  extremity  of 
Burroughs  street.  On  the  east  and  'west  of 
the  factory  for  several  hundred  yards  there 
are  open  lots  or  commons.  The  nearest 
house  Is  one  block  distant,  at  the  foot  of 
Burroughs  street  To  the  south  are  the  Bal- 
timore &  Ohio  Railroad  tracks  and  the  river. 
It  Is  apparent  from  the  description  that  the 
defendant's  factory  is  not  In  a  built-up  or 
densely  populated  part  of  the  city.  Howard 
Kirby,  a  boy  about  12  years  old,  together 
with  two  companions,  aged  respectively  14 
and  16,  went  upon  the  premises  Just  men- 
tioned, without  the  authority  or  knowledge  of 
■the  defendant  or  of  any  of  his  agents  or 
employes,  f<H:  the  purpose  of  getting  type 
metal  or  lead  scrap  which  was  in  a  box 
near  the  factory  wall,  which  metal  bad  a 
value  of  eight  cents  per  pound,  and  had 
been  placed  there  by  the  defendant's  orders. 
His  employes  had  directions  always  to  pick 
over  the  contents  of  this  box,  and  to  save 
the  metal  for  use  In  the  factory.  One  of  the 
boys  testified  that  he  had  befcnre  sold  the  lead 
scrap  to  a  junk  dealer,  and  intended  to  make 
the  same  disposition  of  what  he  secured,  or 
expected  to  secure,  the  day  Kirby  was  In- 
jured. While  the  boys  were  thus  engaged  in 
trespassing  on  the  defendant's  premises  and 
purloining  his  property,  the  engineer  In 
charge  of  the  engine  "blew  the  boiler  ofT,  to 
ease  the  pressure  on  It,  for  reasons  of  safety." 
Of  course,  it  Is  not  suggested  that  there  was 
any  Intention  of  injuring  the  boys,  for  their 
presence  was  unknown  to  the  engineer.  But 
while  they  were  standing  between  the  scrap 
box  and  the  end  of  the  pipe  the  water  and 
steam  rushed  out,  and  the  boy  Kirby  was 
unfortunately  scalded.  However,  if,  Instead  of 
running  as  he  did,  between  the  mouth  of  the 
pipe  and  the  wall  of  the  factory,  he  had 
passed  on  the  other  side,  he  would  have  been 
uninjured.  The  defendant  testified  ttiat 
"there  was  room  enough  between  the  box 
and  the  coal  bins  for  the  boys  to  run  behind 
the  pipe*  instead  of  In  front  of  It,  If  they 
had  chosen  to  do  so."  The  evidence  is  that 
the  pipe  came  out  from  under  the  south 
wall  of  the  engine  room,  and  ran  southerly 
under  ground  about  15  feet  alongside  of  and 
4  or  5  feet  from  the  west  wall  of  the  factory. 
A  joint  or  ellMW  about  three  feet  long  was 
screwed  on  the  end  of  the  pipe,  and  tilted 
over  at  an  angle  towards  the  wall  of  the 
ftictory.  The  factory  yard  in  which  the  pipe 
was  located  was  inclosed  on  three  sides  by 
the  engine  room,  the  factory,  and  the  coal 
bins.  The  defendant  was  sued  by  the  father 
of  the  injured  boy  to  recover  damages  aris- 
ing from  injury  to  his  son,  and  for  tlie 
amount  expended  for  medicines  and  medical 
attention.  Several  prayers  were  offered  on 
both  sides,  but  the  contrc'.Mng  question  is 
whether,  in  any  aspect  of  the  case  as  pre- 
sented, the  plaintiff  was  entitled  to  a  ver- 
dict The  jury  found  in  fftvor  of  the  plain- 
tiff, and  the  defendant  has  appealed. 


In  our  opinion,  the  case  should  have  been 
taken  from  the  jnry.  One  of  the  fundamen- 
tal rules  governing  all  cases  of  this  kind  is 
that  the  plaintifl  cannot  recover  unless  be 
establishes  "a  right  on  his  part  a  duty  on 
the  part  of  the  defendant  in  respect  to  that 
rls^t  and  a  breach  of  that  duty  by  the  de- 
fendant whereby  the  plaintiff  has  suffered 
Injui-y."  Maenner  v.  Carroll,  46  Md.  212. 
In  the  case  Just  cited,  the  plaintiff,  as  here, 
was  a  trespasser,  and,  "having  no  right  to 
l>e  on  the  lot,  the  injury  which  he  suffered 
by  falling  into  an  excavation  the  court  held 
must  be  attributed  exclusively  to  his  own 
fault"  As  we  understand  the  contention  of 
the  appellee,  it  is  that  it  was  a  neglect  or 
breach  of  duty  on  the  part  of  the  defendant 
to  use  the  pipe  in  question  as  it  was  used,— 
for  the  purpose  of  emptying  the  surplus  watw 
and  steam  intO'  the  yard  In  the  rear  of  his 
factory,  which  yard,  as  we  have  seen,  is  in- 
closed on  three  sides.  We  know  of  no  prin- 
ciple of  law  which  will  Justify  such  a  propo- 
sition. On  the  contrary,  to  hold  an  owner 
liable  under  such  circumstances  would,  as 
was  said  in  Frost  v.  Railroad  Co.,  64  N.  H. 
221,  9  Atl.  790,  be  an  unreasonable  restric- 
tion of  his  enjoyment  and  use  of  his  land. 
None  of  the  cases  cited  by  the  appellee  sus- 
tain, as  we  think,  the  position  he  Is  here  con- 
tending toe,  and,  if  they  did,  we  could  not 
assent  to  them.  In  Stone  v.  Railway  Co. 
(N.  X.  App.)  21  N.  B.  712,  the  child  vras  in- 
jured on  a  public  street,  where  it  had  a 
right  to  be.  In  Works  Co.  t.  Orr,  83  P*. 
St  332,  several  children  woe  injured  by  tlie 
falling  of  a  trap  door  or  inclined  way,  and 
the  court  say:  "The  gate  and  passageway 
opened  out  upon  a  public  and  macb-f^ 
quented  street  where  persons  w^e  passing 
and  children  playing.  Unlike  an  ordinary 
private  alley,  this  passage  was  often  open, 
and  therefore  liable  to  Hie  incursions  of 
children,  and  even  grown  persons,  ftom 
thoughtlessness,  accident  or  curiosity.  Now. 
the  inclined  way,  which  did  the  injury,  was  a 
dangerous  trap.  •  ♦  •  When  not  lowered 
it)  stood  upright  against  the  wall,  leaning  so 
little  beyond  the  center  of  gravity  that  a  Jar 
o^  Blight  pull  would  cause  it  to  fall  forward." 
In  this  case  a  verdict  against  the  defendant 
was  sustained,  but  the  court  was  careful  to 
distinguish  it  from  a  case  like  the  one  we 
are  considering,  and  said  "that  where  no 
duty  is  owed,  no  liability  arises,"  and  that 
when  one  enters  a  private  yard,  and  is  in- 
jured by  falling  into  an  open  well  or  other- 
wise, he  can  have  no  action  against  the  own- 
er, unless  he  were  present,  and  ooold  have 
prevoited  the  injury.  The  person  injured 
"had  no  business  there,  and  the  owno'  owed 
him  no  duty."  Barry  v.  Railroad  Co.,  82  N. 
T.  289,— another  case  relied  on  by  the  app^ 
lee,  but  not  sustaining  his  view,— was  wb»« 
a  child  10  years  old  was  injured  at  a  pablic 
crossing,  and  the  defendant  was  held  liable. 
But  the  opinion  of  the  oomrt  is  based  upon 
the  principle  that,  the  oossing  belnc  public. 
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tlie  defendant  was  apprised  that  it  Is  at- 
tended with  danger,  and  It  was  held  that 
the  character  of  the  crossing  Imposed  a  duty 
upon  the  defendant  In  respect  of  persons 
MBlug  the  crossing.  Tbere  Is  also  a  line  of 
cases  like  Railroad  Co.  v.  Stout,  17  Wall.  657, 
In  which  the  owners  of  property  have  been 
held  responsible  for  Injury  to  children  ca^ised 
by  dangerous  machinery  easily  accessible  and 
attractive  to  them.  But  these  cases  we  think 
have  no  application  here,  for,  according  to 
the  evidence,  the  boy  was  injured  while  at- 
tempting to  unlawfully  take  the  defendant's 
prc^erty.  And  it  will  be  found  that  most 
of  the  many  cases  cited  by  the  appellee 
are  similar  to  one  or  oth»  of  the  four  cases 
Ve  have  Just  referred  to,  none  of  which,  as 
we  have  shown,  sustain  the  contention  of 
the  appellee  in  this  case;  for  here  the  in- 
jured person  was  not  only  a  trespasser,  but, 
perhaps  without  fully  realizing  it,  was  en- 
gaged in  a  criminal  act  when  Injured,  and 
he  had  no  r^ht,  therefore,  to  demand  pro- 
tection from  the  defendant  In  the  case  of 
Frost  T.  Railroad  Co.  (decided  in  1887)  64 
N.  H.  221,  9  AtL  790,  in  which  It  appears 
tliat  a  boy  seven' years  old  was  Injured  while, 
playing  upon  a  turntable,  it  is  said  that: 
"The  turntable  was  required  in  operating  the 
defendant's  road.  It  was  located  on  its  own 
road,  so  far  removed  from  the  highway  as 
not  to  Interfere  with  the  convenience  and 
safety  of  the  public  travel,  and  it  was  not  a 
trap  set  for  the  purpose  of  injuring  tres- 
passers." And  the  same  principles  are  an- 
nounced by  this  court  in  the  case  of  Maenner 
v.  Carroll,  46  Md.  193,  and  in  the  more  re- 
cent case  of  Benson  v.  Traction  Co.  (not  yet 
officially  reported).  See  26  AtL  973.  It  fol- 
lows that  the  Judgment  must  be  reversed. 
Judgment  reversed. 

on  Pa.  8t  au) 

PHTTJM>W!T.PHIA  &  R.  R.  CO.  v.  SNOW- 
DON  et  at. 
(Supreme  Court  of  Pennsylvania.     April  16, 
1894.) 
Jvoomnn  voa  Wakt  or  BumoisNT  Affidavit 
OF'  Defense— Rehbdt — Appealable  Okdbm. 

1.  Where  jadgment  is  entered  for  want  of 
saffidmt  affidavit  of  defense,  the  remedy  is  by 
appeal,  and  not  by  motion  to  strike  it  off. 

2.  The  refusal  of  the  trial  court  to  set  aside 
a  return  to  a  writ  of  foreign  attachment  and  to 
quash  such  writ  is  not  an  appealable  order,  since 
it  is  not  a  final  Judgment. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  In  attachment  by  the  Philadelphia 
A  Reading  Railroad  Company  against  W.  H. 
Snowdon  on  a  claim  for  unpaid  freight 
charges  against  Snowdon  &  Rau,  the  pay- 
ment of  wlilch  was  guarantied  by  defendant, 
in  which  Frank  C  Schaefer  was  summoned 
as  garnishee.  From  a  judgment  for  plaintiff 
for  want  of  sufficient  affidavit  of  defense, 
defendant  and  garnishee  appeal.  Appeal 
quashed. 

On  December  13,  1892,   the  Philadelphia 


&  Reading  Railroad  Company  commenced 
an  action  in  common  pleas  No.  1  of  March 
term,  1893,  No.  10,  against  W.  H.  Snowdon, 
to  recover  the  amount  of  the  said  default  of 
Snowdon  &  Ran,  by  issuing  a  writ  of  for- 
eign attachment  against  certain  real  estate 
of  the  said  W.  H.  Snowdon,  be  being  a  resi- 
dent of  New  Jersey.  To  this  writ  the  sher- 
iff made  the  following  return:  "Attached  as 
within  commanded,  December  17th,  1892,  at 
10  a.  m..  certain  real  estate,  described  In  a 
certain  paper  hereto  annexed,  and  marked 
'A.'  by  going  to  Dillwyn  and  Willow  streets, 
and  thea  and  there,  in  the  presence  of  R. 
Henry,  a  creditable  person  of  the  neighbor- 
hood, attaching  and  declaring  that  I  attached 
the  said  real  estate,  and  also  all  the  goods 
and  chattels,  moneys,  credits,  legacies,  and 
interests  of  the  withln-named  defendant  In 
the  hands,  ix>ssessIon,  or  control  of  Frank  O. 
Schaefer,  and  summoned  on  the  same  day, 
and  at  this  same  time,  the  said  Frank  O. 
Schaefer,  as  garnishee,  by  giving  to  him  a 
true  and  attested  copy  of  the  within  writ, 
and  making  known  to  htm  the  contents  there- 
of; said  Ii^raiik  C.  Schaefer  being  the  tenant 
in  possession  of  premises  described  in  said 
paper  as  No.  1  and  2,  and  holding  under  the 
defendant.  A  description  I  have  filed  in  the 
office  of  the  prothonotary,  Decemlier  21st, 
1892,  and  nihil  habet  as  to  defendant;  also 
nihil  habet  as  to  Satah  R.  Snowdon,  'gar- 
nishee,' BO  answers.  Horatio  P.  Conndl, 
Sheriff.  Allan  A.  Pancoast,  Deputy  Sheriff." 
Upon  February  23, 1893,  the  defendant  th»e- 
in  entered  a  rule  on  the  plaintiff  to  show 
cause  of  action,  and  why  the  foreign  attach- 
ment should  not  be  dissolved.  Upon  March 
2d  an  affidavit  of  the  cause  of  action  was 
filed,  and,  aft»  argument,  the  rule  was,  up- 
on March  10th,  discharged.  Upon  May  27th 
a  general  appearance  was  entered  for  the 
defendant,  and  upon  July  6th  the  plaintiff 
filed  bis  statement  of  claim.  Upon  July  16th 
the  defendant  entered  a  rule  to  set  aside 
and  quash  the  foreign  attachment,  which 
rule  was,  upon  July  22d,  revoked,  and  there- 
upon defendant,  on  same  day,  ffied  an  af- 
fidavit of  defense.  On  September  18th  a 
rule  was  taken  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense,  which  was 
made  absolute  on  September  23d,  and  dam- 
ages assessed.  On  November  20th  a  fl.  fa. 
was  Issued  against  the  real  estate  attached, 
and  the  garnishee,  upon  December  1st,  en- 
tered a  rule  to  show  cause  wliy  the  judg- 
ment should  not  foe  set  aside,  and  the  fl.  fa. 
quashed.  On  the  hearing  of  the  rule  on 
December  23,  1893,  the  court  permitted  the 
rule  to  be  amended  by  adding,  "Foreign  at- 
tachment quashed,  and  return  set  aside," 
and  the  rule, 'as  thus  amended,  was,  on  De- 
cember 28,  1893,  dlsdiarged. 

James  Rich  Grier,  for  appellant    John  G. 
Lamb  and  Thomas  Hart  Jr.,  for  appellee. 

PER  CURIAM.    A  judgment  having  been 
entered  against  the  defendant  for  vrtiat  of  a 
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sufficient  affidavit  of  dsfense,  the  prop^ 
remedy  of  the  defendant  was  by  appeal, 
and  not  by  a  motion  to  strike  it  off.  We  can- 
not go  Into  the  merits  of  the  contention  up- 
on such  a  motion.  Presumably  that  subject 
was  duly  considered  by  the  court  below  be- 
fore the  Judgment  was  entered.  Under  the 
procedure  act  of  1887  it  is  a  grave  question 
whether  an  afBdavit  of  defense  may  not  be 
required  after  the  proceeding  by  foreign  at- 
tachment has  been  converted  into  an  action 
of  assumpsit  by  a  general  appearance  for  the 
defendant  But,  whether  it  is  or  not,  the 
remedy  Is  by  appeal.  Motions  to  strilce  off  a 
Judgment  ordinarily  are  not  allowed,  unless 
the  record  shows  that  the  Judgment  was  Ir- 
regular or  void.  The  refusal  of  the  court  below 
to  set  aside  the  return  to  the  writ  of  foreign 
attachment  tuid  to  quash  the  writ  la  not  a 
final  Judgment,  and  is  therefore  not  the  sub- 
ject of  an  appeaL  The  truthfulness  of  the 
sberlfl's  return  of  service  of  the  writ  of  for- 
eign attacbmoit  cannot  be  inquired  into  in 
this  proceeding  when  the  return  la  regular 
on  its  face,  as  it  is  here.  If  the  return  was 
false,  the  remedy  Is  by  an  action  for  a  false 
return.    Appeal  quashed. 


(161  Pa.  St.  155) 

MERCANTILE  UBRARY  CO.  OF  PHILA- 
DELPHIA V.  TAYLOR,  Recdver 
of  Taxes,  et  al. 
(Supreme  Coxat  of  Penngylvaaia.     April  16, 

1894.) 
Taxation — Exemption— Libkakt  Buildino. 
Where  a  building  is  exempt  from  taxa- 
tion while  used  and  occupied  for  Ubrary  pur- 
poees,  such  part  as  is  rented  for  other  purposes 
18  taxable. 

Apjteal  from  court  of  common  pleas,  Phila- 
delphia county;  Arnold,  Judge. 

Suit  by  the  Mercantile  Library  Company 
of  Philadelphia  against  John  Taylor,  re- 
ceive!: of  taxes,  and  the  city  of  Philadelphia, 
to  enjoin  the  collection  of  taxes  on  com- 
plainant's building,  which  was  by  Act  April 
14,  1868,  exempt  from  taxation  so  long  as 
It  sttould  be  used  and  occupied  for  library 
purposes.  Decree  for  defendants.  Com- 
plainant appeals.    Affirmed. 

The  opinion  of  the  court  below  was  as 
foUjOws:  "The  board  of  revision  of  taxes  has 
assessed  the  library  building  of  the  plain- 
tiff at  ^125,000,  and  exempted  $110,000  there- 
of, thus  leaving  $15,000  subject  to  taxation. 
It  appears  by  the  affidavit  of  Mr.  Perot, 
president  of  the  library  company,  to  be 
found  in  the  answer  of  the  defendants,  that 
the  meeting  room  on  the  first  floor  is  rented 
to  the  board  of  trade  at  $1,000  per  annum. 
On  this  state  of  facts  we  think  the  board  of 
revision  was  right  in  subjecting  the  build- 
ing to.  taxation  upon  so  much  thereof  as  is 
rented  and  produces  a  revenue.  The  other 
reason  assigned  by  the  defendants,  that  the 
libn^y  company  charges  a  price  for  the 
use  of  its  books  when  they  are  taken  out, 


and  annual  dues  for  Its  members.  Is  sot  a 
legal  reason  for  taxing  the  prop^^.  Don- 
obugb  V.  Library  Co.,  86  Pa.  St  30a  But 
as  long  as  any  part  is  rented  tor  profit,  that 
part  is  subject  to  taxation.  The  case  Is 
the  same  as  that  of  Association  v.  Dono- 
hugh,  7  Wkly.  lifotes  Cas.  208,  In  which  it 
was  held  that  such  portions  of  a  building 
owned  and  occupied  by  a  charitable  associa- 
tion as  are  occupied  by  lessees  paying  rent 
are  not  exempt  from  taxation.  Injunction 
dissolved,  and  plaintifTs  bill  dismissed,  with 
costs." 

Charles  Henry  Hart  and  F.  Carroll  Brew- 
ster, for  appellant  Charles  F.  Warwick. 
City  Sol.,  and  E.  Spencer  MiUer,  Asst  City 
SoL,  for  appellees. 

PER  CURIAM.  The  decree  In  thia  case 
is  afilrmed,  on  the  opinion  of  the  learned 
court  below, '  and  on  the  decision  of  this 
court  in  the  case  of  City  of  f  hiladelphia 
V.  Barber,  reported  in  160  Pa.  St  123,  28  AtL 
64i. 

an  Pa.  St.  Ui) 
In  re  LEVY'S  KSTATBw 
AippefOs  (tf  ALTEMUS  et  aL 
(Supreme  Court  of  Pennsylvania.     April  16, 

1804.) 
Will— 6i?T  o»  "Monbt"— What  Isclcdbo. 
Testatrix,  whoae  estate  amounted  to  ov^ 
$150,000,  principally  undrawn  income  due  her 
from  her  deceased  husband's  estate,  gave  any 
"sum"  of  money  "I  may  have  by  me'  to  her 
daughters;  and  again  directed  that  "if  any  mon- 
ey not  disposed  of  in  my  name  is  to  my  credit" 
it  should  go  to  them.  Bold,  ttiat  «tt<m  devise 
gave  to  such  daughters  only  what  was  literal- 
ly money. 

Appeals  from  orphans'  court  Philaddphla 
county;  Penrose  and  Hanna,  Judges. 

Judidal  settiement  of  the  account  of  Me- 
dora  L.  Altemus,  administratrix  \Ath  the 
will  annexed  of  the  estate  of  Mary  Ann 
Levy,  deceased.  From  a  Judgment  dismiss- 
ing exceptions  to  a  finding  that  deceased 
died  intestate  as  to  the  larger,  part  of  her 
estate,  Medora  L.  Altemus  and  Mary  A. 
ITumbleBton,  who  claim  as  devisees  under  the 
will,  appeaL     Affirmed. 

Mrs.  Mary  Ann  Levy,  the  testatrix,  died 
February  6,  1891,  leavUig  a  wilt  in  writing. 
dated  November  1,  1890,  In  which  no  execu- 
tor is  named.  Deeming  that  the  testatrix 
gave  the  bulk  of  her  property  to  her  three 
daughters,  the  register  of  wills  granted  let- 
ters of  administration  c.  t  a.  to  one  of  tbem. 
Mrs.  Medora  L.  Altemus.  Whether  this  con- 
struction of  the  ■will  is  correct  or  whether 
there  is  an  intestacy  respecting  the  great 
pott  of  the  estate,  was  the  only  question 
raised  on  the  settiement  of  .  her  account. 
The  veill  is  written  on  four  separate  sheets 
of  paper,  of  which,  speaking  in  a  general 
way,  b;at  by  no  means  with  entire  accuracy, 
one  sheet  relates  to  the  gifts  to  each  of  her 
four  chjldrea,— a  son,  Edmund  L.  levy,  and 
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three  danghters,  Medora  L.  Altemua  (the  ac- 
countant), Annie  K.'  ChUds,  and  ^nrj  A, 
Tumblestoo.  She  disposes  of  h«r  furniture, 
horses,  and  household  belongings  with  great 
care,  going  over  the  whole  honse,  room  hy 
room,  and  In  one  or  two  instances,  where 
she  found  that  she  had  overlooked  an  arti- 
cle, returning  to  the  subject  She  then,  near 
the  end  of  each  of  the  four  sheets,  disposes 
of  her  "money,"  specifying  it  variously  as 
"money  to  my  credit,"  "money  I  may  have 
by  me,"  and  "money  by  me,"  giving  it  to 
her  three  daughters  equally;  first,  however, 
chargin;;  It  with  legacies  to  servants,  amount- 
ing together  to  $1,000.  At  the  time  of  her 
death  she  had  no  actual  cash  whatever  on 
hand.  She  kept  no  bank  account,  and,  while 
she  received  at  Intervals  considerable  sums 
from  her  husband's  estate,  she  used  them 
at  once  in  the  payment  of  servants'  wages 
and  household  bills  Incurred,  and  divided 
any  balance  among  the  three  daughters. 
She  was  not  in  the  habit  of  including  the 
son  in  making  these  gifts,  for  he  bad  been 
amply  provided  for  by  bis  father,  as  bwein- 
after  stated.  After  deducting  the  bills, 
which  were  paid  Instantly,  there  would  not 
be  enough  money  on  hand,  even  temporarily, 
to  pay  the  legacies,  and  she  would  have  no 
substantial  tsam,  except  for  a  very  few  days 
at  a  time.  In  aid  of  the  court  in  construing 
the  will,  other  circumstances  surrounding 
the  testatrix  were  shown  substantially  aa 
fbllows:  Mrs.  Levy  was  the  widow  of  John 
P.  Levy.  Her  entire  estate  consisted  of 
household  furnltiure  and  her  horses  and  car- 
riage, disposed  of  seriatim  by  the  will,  and 
her  Interest  In  her  husband's  estate,  which 
xvBa  the  entire  net  Income  remaining  after 
paying  certain  annuities  and  charges.  She 
had  no  ready  money,  and  kept  no  bank  ac- 
count Her  larger  bills  were  usually  paid  by 
the  check  of  Neafle  &  Levy,  in  which  the 
estate  had  a  one-half  Interest;  but  for  direct 
and  immediate  personal  and  household  use 
she  received  at  intervals  a  check  which  she 
immediately  had  cashed  and  used  as  above 
state<il.  Her  husband  died  late  In  Decem- 
ber, 1867,  leaving  him  sui-viving  the  widow 
and  four  children  already  mentioned;  and 
having  made  a  will,  dated  September  11, 
1867,  which  was  duly  proved,  and  letters 
testamentary  thereon  granted  on  January  7, 
1S6S.  He  was  a  member  of  the  shlxAuUd- 
ing  firm  of  Neafle  &  Levy,  having  a  one-half 
Interest  therein,  which,  under  the  provisions 
of  his  will,  was  continued  by  his  executors. 
He  possessed  other  pro];>erty,  the  Income  of 
which  was  about  sufficient  to  pay  the  ex- 
penses of  administration  and  certain  annu- 
ities, etc.,  leaving  the  Income  derived  from 
the  business  aa  the  substantial  equivalent  of 
the  incon^  of  bis  Easidnary  estate-  Under 
tlie  terms  of  the  will  bis  widow  was  enti- 
tled to  the  «itlre  residuary  estate  for  her 
life,  but  to  determine  the  net  amount  refer- 
ence must  be  mq^de  to  4  provision  of  the  will 
by  which  Mr.  Levy  directed  that  his  son. 


BdnMjnd  L.  Levy,  who  is  one  of  his  execu- 
tors, should  represent  his  estate's  Interest 
In  the  business,  and  for  this  service  receive 
one-third  of  the  estate's  share  of  the  firm's 
profits.  It  thus  came  about  that  the  income 
from  other  aoorces  was  appUed  to  npenses 
of  administration,  annuities,  etc.,  whUe  Mrs. 
Levy's  bills  and  the  moneys  given  Into  her 
own  bands  were  paid  by  the  firm's  chedc 
These  payments  were  cliarged  against  the 
estate  in  the  firm's  accounts;  bat  it  may 
be  said  that  sulMtantially,  alttaongb  not  tech- 
nically, her  Income  was  composed  of  tw»- 
thirds  of  the  estate's  half  of  the  profits  of 
the  firm,  the  other  third  betag  paid  to  Ed- 
mund L.  Levy.  The  firm  of  Neafle  &  Levy 
was  very  succeasful,  the  one-half  of  the 
profits  coming  to  the  estate  of  John  P.  Levy 
la  the  twenty-two  years  subseaueBt  to  bia 
death  aggregating  over  $1,000,000,  of  which 
amoont  Edmund  Ijevy  drew  his  one-third^ 
or.  In  round  figwes,  about  $854,000.  Mrs. 
Levy  did  not  withdraw  her  full  share  of  the 
profits.  She  did  draw,  however.  Id  round 
figures,  about  $470,000.  Strictly  speaking, 
she  would  have  been  entitled  to  have  with- 
drawn In  round  figures  about  $706,000.  By 
the  adjudication  of  the  eleventh  account  of 
the  executfMV,  filed  after  Mrs.  Levy's  death, 
it  was  found  that,  after  deducting  a  consid- 
erable number  of  payments  on  her  account 
the  expenses  of  audit,  etc.,  there  was  a  bal- 
ance of  undrawn  Income,  to  which  she  was 
entitled,  ammwtliw  to  $159,886.1L  Most  of 
this  still  remained  in  the  firm  ia.  the  shape 
of  imdrawn  profits,  appearing  in  their  ac< 
counts,  In  the  form  in  which  (bey  were  kept 
to  th»  credit  of  the  estate. 

Tt>e  opinion  of  the  majority  of  the  court 
below  ia  as  followa:  "Tbeve  ar»  Undoubt- 
edly cases  wherek  under  wills  dedarl&e  or 
manifestly  indicating  an  iatentlan  to  dis- 
pose of  the  entire  estate  of  the  testator,  a 
gift  at  'money'  will  pass  his  iterson^  prop- 
erty- generally.  Smith  v.  Davis,  1  Grant, 
Cas.  158,  Is  an  illustration;  and,  as  was 
there  said  by  Judge  Woodward,  the  "woad 
"money"  •  •  •  may  be  construed  to  mean 
cash,  or  may  stand  for  the  wliote  personal 
estate,  as  the  Intoition  of  the  testator,  de- 
duced from  every  part  ■ot  the  will,  may  seem 
to  require.'  Jacob's  Estate,  140  Pa..  St  268, 
21  AtL  318,  goes  sUU  farther,  and,  the  in^ 
tention  to  exclude  the  heir  in  ^t  case  being 
appareot  the  proceeds  of  sale  oC  lands,'  ac- 
quired after  tbe  date  of  the  will,  vroe 
awarded  to  tbe  residu^y  legatee  unOe:  a  gift 
of  'the  remainder  and  residue  of  my  money.' 
These  cases,  however^  are  exceptional,  and 
the  general  mle^  aa  stated  In  WilUama  on 
Kzecutors  (Peridns'  B>1.  1877,  p.  1286),  is 
that  'the  word  "money"  does  not  extend 
beyond  what  is  literally  "money,"  uo9eee  the 
coatext  requires  it'  But  even  in  a  will  mani- 
ftatly  disclosing  a  purpose  of  complete  testa- 
mentary disposition,  if  the  gift  of  money  la 
accompanied  by  qualifying  words,  mcb 
words  cannot  bg  disregarded.  If  a  ncanhBg 
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can  be  given  to  tbem,  espeiilally  If,  nnder- 
stood  in  tbeir  natural  sense,  they  serve  to 
preT«it  the  exclusion  of  one  to  whom  a 
share  of  the  estate  would  pass  under  the  in- 
testate laws;  and  such  qualifying  words  are 
found  in  the  wlU  now  before  us.  It  Is  true 
that  the  gift  to  the  daughters  of  the  testa- 
trix of  'money;'  but  it  is  of  money  in 
one  case  referred  to  hypothetically,— 'If  any 
money  not  disposed  of  in  my  name  is  to 
my  credit,'— and  In  the  others  as  .'any  sum  of 
money  I  may  have  by  me.'  Moreover,  there 
is  an  entire  absence  from  the  instrument  of 
anything  evincing  an  intention  to  dispose  of 
her  whole  estate,  or  her  belief  that  she  was 
80  'disposing  of  it  She  does  not  even  de- 
clare that  the  papcs  which  she  signs  com- 
pose her  last  will,  but  says  simply  that,  to  the 
extent  mentioned  in  them,  'these  few  lines 
will  make  my  wishes  known,  and  I  feel  sure 
my  dear  children  will  be  agreeable  to  them, 
and  see  that  they  are  faithfully  carried  out,' 
—a  feeling  she  would  scarcely  have  enter- 
tained if  she  intended  that  one  of  her  child- 
ren should  have  no  sliare  in  the  most  con- 
siderable part  of  her  estate.  It  would,  in 
any  case,  be  an  undue  straining  of  the  mean- 
ing of  the  expression,  'any  sum  of  pioney  I 
may  have  by  me,'  to  make  It  embrace  moneys 
In  no  sense  "by  her'  at  all,  but  coming  to  her, 
under  futore  settlements  of  accounts  of  the 
executors  of  her  husband's  estate,  from  a 
partnership  continued  after  his  death,  under 
the  provisions  of  his  will,  for  her  benefit 
for  life,  and  at  her  death  to  his  children, 
eta  The  words,  'if  any  money  •  •  ♦  is 
to  my  credit,'  might,  it  is  true.  Include  what- 
ever, upon  the  settlement  of  such  accounts, 
should  be  found  due  her;  but  the  gift  Is 
only  of  such  money  'not  disposed  of,'  or 
'not  disposed  of  ta  my  name,'  and  when  she 
died  there  were  no  such  undlsposed-of  mon- 
eys,—the  partnership  moneys  having,  with 
her  consent  and  direct  participation,  within 
a  month  after  the  execution  of  the  will,  been 
converted  into  the  stock  of  a  corporation; 
and  m(Hiey8  to  which  she  was  entitled  under 
previous  settlements  liavlng,  also  with  her 
consent  and  participation,  been  appled  for 
the  improvement  and  repair  of  real  estate 
In  which  she  had  a  life  Interest.  If,  there- 
fore, It  be  conceded  that  the  testatrix,  when 
she  wrote  the  few  lines'  making  known  the 
wishes  which  she  knew  would  'be  agreeable' 
to  her  children,  had  in  her  mind  anything 
else  than  moneys  such  as  she  had  been  in 
the  habit  of  sharing  with  her  daughters, 
actually  paid  to  her,  and  unexpected  at  the 
time  of  her  death,  or  moneys  due  her  for 
commissions  as  one  of  the  executors  of  her 
huslxind,  it  is  dear  that  she  has  Included  in 
her  gift  nothing  but  'money'  in  Its  literal 
sense,  for  nothing  else  could  be  money  'not 
disposed  of,'  or  money  "by'  her;  but,  as  the 
auditing  Judge  has  so  well  shown,  there  is 
no  reason  to  doubt,  both  from  the  language 
of  the  instrument  and  the  light  afTorded  by 
rarrounding  circumstances, .  that,   not  ques- 


tioning the  right  of  her  husband  to  withhold 
flrom  her  the  power  of  disposing  by  will 
of  income  not  actually  used  or  required  by 
her  while  she  lived,  she  made  no  attempt 
to  dispose  of  it;  and  hence,  though  after  her 
death  the  Invalidity  of  the  restriction  was 
judicially  determined,  the  income  thus  nn- 
consumed  passed  to  all  her  children  under 
the  intestate  laws.  See  De  Silver's  Estate, 
142  Pa.  St  74,  21  Atl.  882;  Howe's  Appeal, 
126  Pa.  St  233,  17  AtL  58a  The  excep- 
tions are  dismissed,  and  the  adjudication  con- 
firmed absolutely." 

M.  Hampton  Todd  and  J.  Howard  Gendel, 
for  appellants.  R.  C.  McMnrtrie  and  John 
O.  Johnson,  for  appellee. 

PER  CURIAM.  We  find  it  impossible  to 
believe  that  the  testatrix  intended  to  dispose 
of  her  whole  estate  by  the  use  of  any  of  the 
words  which  are  claimed  to  have  such  an  ef- 
fect in  the  four  testamentary  papers  signed 
by  her.  Those  words  did  not  purport  to 
include  anything  but  money,  and  the  imme- 
diate context  in  each  instance  is  of  such  a 
character  as  to  preclude  the  possibility  of 
attributing  to  her  any  other  intoit  than  to 
make  a  gift  of  money  distinctively  as  snch. 
The  great  bulk  of  the  estate  to  which  she 
was  entitled  at  the  time  of  her  death  had  * 
in  it  no  money  at  all.  It  consisted  of  a 
numbw  of  items  of  property,  not  one  ot 
which  was  money  In  any  sense.  While  It 
is  perfectly  true  tliat  the  word  "money" 
may,  when  so  intended  by  the  testator, 
include  any  kind  of  property,  even  land,  it 
can  never  have  that  effect  when  the  text  of 
the  testament  dearly  shows  it  was  not  so  in- 
tended. We  concur  with  the  opinlcm  of  the 
majority  of  the  court  bdow,  and  substan- 
tially for  the  reasons  there  expressed  we 
affirm  the  decree.  Decree  affirmed,  and 
appeals  dismissed,  at  the  cost  of  the  ap- 
pellants. 

0<i  P>.  BL  lot 

POOR  DIST.  OP  DALtAS  TP.  v.  POOR 

DIST.  OF  BATON  TP. 

(Supreme  Court  of  Pennsylvania.     April  16^ 

1894.) 

FOOB  L4W8 — SkTTLEMBNT — F^TMEKT  OF  TAXES. 

Payment  of  taxes  snch  as,  if  made  tot 
two  years,  gains  the  payor  a  settlement  (Act 
June  13,  1836,  g  9,  snl>d.  2),  is  not  accomplished 
by  a  political  committee's  unauthorized  and  an- 
ratified  payment  of  a  person's  tax,  to  enable 
him  to  vote.  Overseers  of  Lawrence  v.  Dela- 
ware Overseas,  23  Atl.  1124,  148  Pa.  8t  380. 
followed. 

Appeal  from  court  of  quarter  aeasltHis, 
Wyoming  county;  John  A  Slttser,  Judge. 

Petition  of  the  poor  district  of  Dallas  town- 
ship for  a  rule  on  the  poor  district  of  Babm 
township  to  show  cause  why  It  should  not 
reimburse  petitioner  for  expenditures  in  be- 
half of  Lucy  Taylor,  a  pauper,  deceased. 
Petition  dismissed.  Petitioner  appeals.  Af- 
firmed. 


Digitized  by 


Google 


Pb.) 


IN  BE  HALE'S  ESTATE. 


1071 


Michael  Cannon,  for  appellant  Charles  M. 
Lee,  for  appellee. 

WILLIAMS,  J.  Lncy  Taylor  was  the 
minor  daughter  of  Harry  Taylor,  and  became 
a  charge  upon  Dallas  pom:  district  by  virtue 
of  an  order  for  relief  properly  Issued  on  the 
12th  day  at  March,  1892.  She  died  during 
the  month  of  October  following.  The  over- 
seers of  Dallas  are  now  seeking  to  charge 
the  district  of  Baton  with  the  expenses  of 
her  sickness  and  burial,  on  the  allegation 
that  her  father  was  legally  settled  in  that 
township.  Whether  this  Is  the  fact  la  the 
question  on  which  this  appeal  depends,  for, 
If  he  had  a  setUement  In  Baton,  his  minor 
daughter  was  properly  chargeable  upon  that 
poor  district  In  the  court  below,  the  plaln- 
titTs  case  rested  upon  the  payment  of  taxes 
by  Harry  Taylor.  He  was  assessed  with 
taxes  in  Baton  township  for  the  years  1880, 
1890,  and  1891.  The  taxes  for  1891  were  ex- 
onerated because  of  his  death,  so  that  the 
years  of  1889  and  1890  are  those  on  which 
the  question  of  settlement  depends.  In  1888 
TaylM*  was  assessed  with  a  tax  of  15  cents. 
This  was  paid,  without  Taylor's  knowledge, 
by  a  political  committee,  and  on  the  m<»ni- 
Ing  of  the  Section  day  the  receipt  was  hand- 
ed to  him,  to  enable  him  to  vote.  The  tax 
for  1890  he  paid.  The  payment  of  taxes  for 
two  successive  years  was  not  shown  there- 
fore, unless  the  payment  of  the  taxes  for 
1889,  without  his  knowledge,  by  a  political 
committee,  was  a  payment  by  him,  within 
the  meaning  of  the  poor  laws.  This  ques- 
tion was  distinctly  raised  and  determined 
in  the  recent  case  of  Overseers  of  Law- 
rence V.  Delaware  Overseers,  148  Pa.  St 
380,  23  Aa  1124.  It  was  said  in  that  case 
that  the  payment  of  taxes  must'  be  the  act 
of  the  person  charged,  by  himself  or  his 
agent;  and  that  payment  by  a  membw  of 
a  political  committee,  without  his  authority 
or  knowledge,  and  for  the  piupose  of  quail- 
tying  him  to  vote.  Is  not  enough.  To  this  it 
would  be  proper  to  add  that  such  unauthor- 
ized payment  may  be  ratified  and  adopted 
by  the  return  of  the  money  so  paid,  or  an 
undertaking  to  repay  it  and. that  such  rati- 
fication would  be  equivalent  to  a  precedent 
authority,  so  far  as  the  question  now  before 
us  is  concerned.  In  this  case  the  evidence 
shows  the  absence  of  a  precedent  request 
or  authwlty  from  Taylor,  and  of  any  word 
or  act  of  ratlflcaticm  after  the  payment  was 
brought  to  his  attention.  Following  the  case 
cited,  above,  we  must  hold  that  the  taxes 
of  1888  were  not  paid  by  Taylor,  and,  as 
a  consequence,  tbaf.  he  had  no  settlem^it  in 
Eaton  township  resulting  from  being  char- 
ged with  and  paying  "his  proportion  of  any 
public  taxes  or  levies  for  two  years  succes- 
sively."* It  was  not  alleged  that  be  had  ac- 
quired settlement  in  any  othw  manner,  al- 
though some  circiunstances  appear  in  this 

>  Act  3uB»  13,  1836»  i  »,  snbd.  2. 


case  that  distinguish  It  from  the  eases  dted 
on  the  argument  He  bad  lived  in  Baton 
township  between  two  and  three  years  be- 
fore his  death.  He  had  maintained  himself 
by  the  proceeds  of  his  labor  and  by  his  pen- 
sion,  without  becoming  a  public  burden.  He 
had  aided  his  son-in-law  in  his  unsuccessful 
effort  to  purchase  a  home  by  a  gift  of  $50 
paid  upon  the  purchase  money.  But  he  had 
neither  purchased  or  leased  real  estate,  as 
required  by  the  po<Hr  laws,  nor  hdd  a  pub- 
lic office,  nor  compiled  with  any  other  pro- 
vision of  the  law  made  necessary  to  his  set- 
tlement in  Baton  township.  Upon  the  single 
point  presented  In  the  court  below,  the  rul- 
ing was  right  and  the  order  appealed  from 
is  alBrmed. 


(IBI  Pa.  St  181) 

In  re  HALE'S  ESTATB. 

Appeal  (rf  COMMONWBALTEL 

(Supreme  Court  of  Pennsylvania.    Aivil  16, 

1894.) 

Dbvisbs— Lu(D  IN  Arotbkr  Stkim  —  DiBBcnos 

TO  Ck>l<VKBT  AND  REINVEST  —  COLLATSBAL    IH- 
BERITANCB  Tax, 

Where  one  domiciled  in  Pennsylvania 
deviseB  land  in  another  state  to  his  wife  for 
life,  with  remainder  ovw,  with  direction  to  his 
executors  to  sdl  at  the  wife's  death,  and  In- 
vest in  real-estate  mortgages  in  the  other  state, 
it  is  not  subject  to  a  collateral  inheritance  tax  in 
PennBrlvania,  even  if  the  interests  of  the  par- 
ties in  remaindor  vest  In  them,  at  testatCKr'B 
death,  as  personalty. 

Appeal  ttom  orphans'  court,  Pldladelphia 
county;  Ashman,  Judge. 

In  the  matter  of  the  estate  of  Samuel  Hale, 
deceased.  The  claim  of  the  commonwealth 
of  PMmsylvanla  for  collateral  inheritance 
tax  on  that  i>art  of  deceased's  property  which 
consisted  of  the  proceeds  of  real  estate  in 
other  states,  sold  by  his  executors,  and  lOr 
rested  in  real-estate  mortgages  in  St  Louis, 
under  the  direction' of  deceased's  wiU  that  on 
the  death  of  his  wife  his  executors  should 
sell  his  property,  and  so  invest  the  proceeds, 
and  pay  the  Income  arising  therefrom  to  car- 
tain  collaterals,  and  on  their  death  divide  the 
principal  among  their  children,  was  disallow- 
ed, and  the  commonwealth  appeals.  Affirm- 
ed. 

The  opinion  of  the  court  below  was  as  fol- 
lows: 

"We  do  not  think  it  necessary  to  discuss 
the  question  of  conversion  which  was  raised 
at  the  argument  The  testator  was  dom- 
iciled in  this  state  at  his  death,  and  the  real 
estate  which  he  dhrected  by  his  will  to  be 
sold  is  situate,  part  of  it  in  New  Jersey,  and 
most  of  it  in  Missouri.  The  direction  to  sell 
covered  these  lands,  but  it  was  operatlTe  on- 
ly at  the  death  of  the  widow,— an  event 
which  has  now  happened.  If,  during  her 
life,  the  lands  retained,  as  against  the  com- 
mmwealtli,  their  original  character,  they 
wero  beyond  the  reach  of  the  taxing  power 
of  this  state.  Oom.  v.  Coleman's  Adm'r, 
62  Pa.  St  46&    It  the  direction  to  sell  had 
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])een  Immediate,  aa  In  Williamson's  Estate, 
153  Pa.  SL  521,  26  AtL  246,  or.  whleli  is  the 
same  thing,  i{  tbe  ezerelseof  the  power  waa 
extended  at  the  discretion  of  the  executor, 
and  in  the  interest  of  the  estate^  for  three 
years  after  the  death,  as  in  Miller  t.  Com., 
Ill  Pa.  St  321,  2  Atl.  492,  then.  Under  the 
mlings  in  both  of  those  cases,  the  estate 
which  passed  from  the  testator  would  be  per- 
sonalty, and  would  be  liable  to  the  tax.  In 
the  case  in  hand  the  estate  which  passed 
under  the  will  was  a  freehold,  and  Its  situs 
was  beyond  the  commonwealth,  and  neither 
its  character  nor  its  situs  was  possible  Of 
Change  during  the  life  of  the  first  taker.  In 
Its  character  as  realty,  It  was  subject  to 
any  collateral  Inheritance  tax  or  otbnr  tax 
which  the  legislature  of  the  situs  might 
choose  to  impose;  and  It  was  exempt  on  the 
other  hand,  irom  any  extraterritorial  taxa- 
tion. It  was  argued  that  the  fntervention  of 
the  life  estate  did  not  affect  the  result  as 
to  tiie  parties  in  remalndel-,  but  that  their  in- 
terests Tested  at  the  death  of  the  testator, 
and  vested  as  personalty.  Allison' v.  Wfl- 
Bon's  Ex'rs,  13  Serg.  &  R.  330;  Morrow  t. 
Brenizer,  2  Bawle,  185;  Burr  v.  Sim,  1 
■Whart  252;  McClure's  Appeal,  72  Pa.  St 
414.  If  this  be  conceded,  there  stiU  remains 
In  the  case  an  element  wMch  is  wanting  In 
those  which  hare  been  cited..  The  fund  In 
Williamson's  Estate  and  MiUer  t.  Com.,  so- 
pra,  was  to  be  btought  within  this  Jurisdic- 
tion, and  it  had  become  literally,  in  the  words 
of  the  act,  an.  estate  passing  from  the  testa- 
tor within  the  commonwealth.  The  direction 
here  Is  that  tt  shall  be  withheld  from  trans- 
mlsstoa  into  this  commonwealth,  and  shall 
be  Inreated  in  mortgages  and  real  estate  in 
St  Louis.  It  can  himUy  be  said,  in  the  face 
of  this  tmquallfled  Injunction  of  the  testator, 
tliiat  the  fund  follows  the  person  of  the  otrn^ 
er,  and,  while  tt  Is  secured  upon  real  estate 
In  Missoori,  is  nevertheless,  by  a  legal  fiction, 
transferred  Into  Pennsylvania.  To  accede 
to  this  woidd  compel  us  to  hold  that  the 
substance  of  property  may  be  taxed  In  one 
state,  and  Its  shadow  in  another,— e  species 
of  phantom  legislation  which,  we  believe, 
has  not  yet  been  recognised  by  the  courts: 
It  was  within  the  power  of  the  local  tribunals 
to  compd  accounting  in  St.  Louis,  and  to  ap- 
prove or  disapprove  the  Investments  made 
by  the  executor,  wboDy  regardless  of  what 
might  be  decreed  In  the  premises  by  the 
<M>urt8  of  Pennsylvania.  It  foUowA  from  all 
this  that,  whether  It  bears  the  Impress  of 
realty  or  personalty,  the  estate  Is  not  subject 
to  the  Imposition  of  the  tax.  The  exertions 
ar«  accordingly  dismissed." 

W.  TJ.  Haisel,  Atty.  Gen:,  and  Page,  AUtar 
son  &  Penrose,  for  the  Cotqmonwealth.  Johii 
H.  Sloan  and  R.  O.  Moon,  for  api>ellee. 

PER  CURIAM.  We  agree  entirely  wltB 
the  TleWB  expressed  by  the  learned  court  bo- 
low  in  tiilB  case,  and  we  -Affirm  the  decree 
tpr  tbe  reas^  slated  lit  tlie  oplnlotat  ■'■  i  -  ■ 


(in  p>.  St.  vay 
In  re  MILLWARD-JDLTFF  CRACKER  00. 

Ai^ieai  of  PHUXiER  et  al. 
(Supreme  Court  of  Pennsylvania.     April  16^ 

1804.) 
CORPOR&TIOXS— N0TE8— Irbkoulab  Exbotttios. 

1.  Act  April  29,  1874,  {  5,  declares  the  bj- 
laws  of  a  coiporation  to  be  its  law  (subject  to 
the  charter  and  general  law),  and  requires  tbeia 
to  preacribe,  inter  alia,  the  power  and  duties  of 
the  officers.  A  by-law  required  the  comiiaDy'i 
obligations  to  be  signed  by  the  treasurer  and 
countersigned  by  the  president,  but,  without  the 
knowledge  of  the  directors  or  Btoclknolders,  tfaeae 
officers  bad  been  in  the  habit  of  issuing  notes 
signed  njerely  by  the  treasurer.  Held,  that  such 
practice  did  not  abrogate  the  by-law,  uor  «lothe 
the  treasurer  with  any  apparent  authority  so  to 
malie  notes. 

2.  The  treasurer  of  a  corporation  has  no 
implied  authority  to  execute  notes  fpr  the  cor- 
poration. 

3.  Since  by  Act  April  29, 1874.  {  5,  the  by- 
laws are  the  law  of  the  corporation,  and  must 
prescribe  the  duties  and  powers  of  officers,  one 
who  discounts  a  corporation's  paper  is  chained 
with  knowledge  of  the  aathority  of  the  sign- 
ing officers. 

4.  Unless  a  course  of  business  is  established 
between  a  corporation  and  a  bank  by  which  the 
former's  paper,  executed  not  In  accordance  witli 
its  by4aws,  has  habitually  been  discounted  for 
its  benefit  by  the  bank,  the  corporation  is  not  es- 
topped to  set  up  such  defect  to  a  note  fraudu- 
lently Issued  by  one  of  its  officers,  who  conyert- 
ed  the  proceeds. 

5.  The  fraud  of  a  bank  president  in  con- 
triving and  negotiating  in  his  bank  fraudulent 
notes  of  a  corporation,  for  his  own  use,  imputes 
knowledge  to  the  bank,  and  it  has  no  daim 
against  the  corporation. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

In  the  matter  of  the  assigned  estate  of  the 
MUlward-Cliff  Cracker  Company.  Appeal 
of  Oeorge  Philler  and  others,  committee  of 
the  clearing  house  of  the  banks  of  Philadel- 
phia, ft-om  a  decree  disallowing  their  cbUms 
against  said  estate.     Affirmed. 

F'oUowlng  is  so  much  of  the  auditor's  re- 
port (Joseph  De  F.  Junkin,  Esq.,  snditor)  as 
Is  necessary  lio  be  set  out: 

"The  assignor  Is  a  corporation  Incorporated 
upon  December  31,  1884,'  Under  the  general 
Incorporation  act  of  1874,  its  certificate  of 
Incorporation  containhig  nothing  beyond  the 
bald  requisites  of  the  act  Upon  January 
12,  1885,  the  corporation  passed  the  follow- 
ing by-law,  among  others:  'By-law,  section 
n.,  MlUward-Cllff  Cracker  Company:  The 
treasurer  will  give  bond  fn  the  sum  of  <Hie 
thousand  dollars,  shall  receive  all  money,  and 
make  all  jpayments,  and  furnish  a  report  of 
the  receipts  and  payments  at  the  month- 
1y  meetings  of  the  boaM  o€  directors. 
He  shjiU  be  tfie  only  authorized  person  to 
Sign  checks  and  obligatlonB  for  the  corpora- 
tion, and  no  check  or  obligation  signed  by 
hiUi  will  be  good  imless  countersigned  by 
the  president  of  the  corporation.  He  shall 
keep  a  separate  accomit  as  treasurer  In  such 
bank  or  banks  as  the  board  of  directors  may 
from  time  to  time  diesigttate.  He  shall  also 
keep  the  accounts  of  the  corporation,  which 
shall  Include  «  set  ot  dottble-entry  Ixioka  for 
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tbe  baslAeas,  wtth  a  separata  Set  for  the  pie 
department  of  tbe  baslnesa'  Whether  any 
obligatioiis  of  the  corporatioa  bad  been  glT- 
en  prior  to  that  time  did  not  appear,  nor,  if 
any  -wera  given,  what  form  they  took.  Bnt 
it  did  clearly  appear,  and  yonr  auditor  Snda, 
that  ftom  that  time  until  the  aseignment  a 
large  amovmt  of  money,  nmnlng  into  hun- 
dreds of  thousands  of  dollars,  was  obtained 
by  the  president  and  treasurer  from  rarious 
iBstitntlons  and  persons  upon  notes  and  in- 
dorsements exactly  simitar  in  form  to  those 
in  qnestlon,  without  the  counter  signature  of 
the  president,  such  money  being  for  the  use 
of  the  corporation,  and  the  notes  being  met 
at  maturity ,^  from  time  to  time,  with  moneys 
of  the  corporation.  The  president  and  treas- 
tnrer,  also,  upon  numerous  occasions  diuring 
these  years,  gave  similar  notes,  which  were 
met  at  maturity,  in  liquidatioa  of  the  cot- 
poratlon's  indebtedness;  and  not  until  short- 
ly before  the  assignment  did  any  of  the  cor- 
pontion  paper  contain  the  presidait'a  coun- 
ter signature,  and  then  only  in  a  few  in- 
stances. No  counter  slgnatoro  of  an  in- 
dorsement was  produced. 

"Your  auditor  also  finds  that  during  an 
this  time  tlie  same  president,  Bphraim 
Yamtg,  and  the  same  treasurer,  Frank  H. 
Brenton,  were  in  office.  He  also  finds  that 
the  course  thus  pursued  by  the  president  and 
treasurer  was  not  called  to  the  attention  of 
the  directors  of  the  company,  either  as  a 
body  or  IndlTidually,  and  was  entirely  un- 
known to  the  stockholders  at  large.  It  ap- 
peared that  the  treasurer  would  make  bis 
stated  reports  to  the  board  of  directors  and 
the  corporation  of  moneys  borrowed  and 
paid  In  the  aggregate,  and  the  notes  were 
not  produced  to  them.  In  other  words,  it 
distinctly  appeared  that,  practically  from 
the  inception  of  the  corporation  business 
down  almost  to  the  day  ot  the  assignment, 
tlie  executive  officers  of  tiie  company  Itad 
ignored  the  by-law  in  the  assumption  of  such 
corporation  obligations,  and  either  carelessly 
or  ignorantly  placing  their  own  construction 
np<»i  it,  treated  it  as  a  dead  letter.  Had 
not  the  i^uds  occurred  which  were  discov- 
ered and  are  about  to  l>e  mentioned,  they 
might  be  pursuing  this  same  cdurse  to  this 
day.  The  notes  for  wtdch  the  coifipany  thus 
receivsd  value  appear  to  have  been  received 
and  discounted  In  at  least  seveii  ditrerent 
banka^  and  a  number  of  business  Itouaes,  and 
a  course  of  dealing  was  thus  established 
with  such  banks  and  lionses.  But,  with  the 
exeeptioB  of  the  Spring  Garden  Bank,  atten- 
tion is  eailed  to  the  fact  that  none  of  the 
parties  now  claiming,  holders  of  this  paper, 
bad  bad  any  previous  deaUnga  with  the  cor- 
porattol  er  its  offlcecs  upon  paper  of  this 
character..  There  was  no  course  of  dealing 
established  with  them.  Beginning  in  1SS5,  it 
aiv)e«red  that  Francis  W.  Kennedy,  then 
preaideiit  tff  the  Spring  Oarden  Bai^,.  in- 
duced Bphraim  Young,  vAq-  was  a  dirocliar 
ln.Rai4.bank,  to.h^Te.Fmnk  H-Brenton,  the 
v.28A.no.l7— 68 


aforesaid  treasurer  of  the  assignor,  execute 
and  deliver  to  the  said  Kennedy  a  series  of 
notes  in  the  fbrm  moitioned,  without  the 
counter  signature  of  the  president,  which 
notes,  whether  made  by  the  company  osten- 
sibly, or  ostoislbly  taidorsed  by  them,  were 
all  wltliout  consideration  passing  to  the  com- 
pany, and  were  used  by  Kennedy  and  Totmg 
In  fraud  of  the  company's  rights  and  fmr 
their  own  purposes.  The  transactions  and 
frauds  were  long  and  complicated,  and  the 
details  are  not  needed  for  the  purposes  of 
this  finding.  It  is  sufficient  to  say  that,  by 
means  of  the  ImmIcb  of  the  Spring  Garden 
Bank,  to  each  of  the  notes  in  question  was 
fastened  the  fact  that  it  was  elttter  an  orig- 
inal note  or  a  renewal  of  a  note,  the  pro- 
ceeds of  which  the  Millward-Gitff  CradsBr 
Oompaay  did  not  receive,  but  wliicb  all  went 
either  to  Kennedy  or  Young;  and  that,  so 
far  as  the  company  was  conctooedj  the  notes 
were  entirely  without  consideration,  ^niese 
notes,  or  series  of  notes,  were  all  discounted 
through  Francis  W.  Kennedy's  agency  aa 
president  of  said  bank.  He  either  discount- 
ed them  I>etween  his  board  meetings,  and 
anbeequently  informed  the  IxNird  of  the  banlt, 
or  presented  them  at  a  regular  meeting.  The 
IMX>ceed8  of  suidi  notes,  when  discounted, 
vrant.  either  into  his  personal  account,  or  into 
that  of  Eplvaim  Young.   ' 

"Such  are  I>elieved  to  lie  the  general  and 
salient  facts  necessary  to  a  correct  under- 
standing of  the  position  taken  by  the  corpo- 
ration assignor;  that,  as  such  notes  were 
issued  without  consideration  to  it,  and  in 
fraud  of  its  rights,  they  are  not  valid  claims 
upon  this  fund,  liecause  they  are  not  exe- 
cuted as  required  by  the  above-mentioned 
by-law.  They  admit  that,  had  conaideratiMt 
passed  to  the  corporation  for  the  same,  it 
would  l>e  liable,  but  they  claim  that,  lack- 
ing such  element,  the  corporation  is  only 
bound  by  such  obllgntiona  as  are  executed 
strictly  la  accordance  with  its  law.  •  •  • 
Much  consideration  has  brought  your  au- 
ditor, however,  to  the  firm  cwnvictlon  that 
all  of  these  claims  should  be  rejected,  and 
he  finds  that  none  of  them  are  entitled  to 
share  in  this  fund.    *    •    • 

"The  controlling  feature  of  the  situation 
as  between  these  claimants  and  the  assignor, 
to  the  mind  of  the  auditor,  is  found  in  the 
fa^t  tiiat  the  aaaignor  is  a  corporation,  and 
is  purely  a  creature  of  statute.  Necessarily 
it  can  be  governed,  controlled,  and  held  re- 
sponsible only  within  the  enabling  and  dis- 
abling lines  of  the  statute.  That  it  could  bor- 
row money,  and  cause  obllgationa  to  be  ex- 
ecuted to  secure  the  repayment  of  the  same, 
which  would  be  valid  as  against  it,  seems  ot>- 
vious  from  the  powers  contained  in  its  fran- 
chise. Where  the  proceeds  of  such  obUga- 
tiena  went  into  the  treasury  of  the  corpora- 
tion, and  it  received  the  Ijeaeflt  thereof,  the 
form  of  such  obligaticm  would  appear  to  be 
of  little  consequence,  as  such  circumstance 
would  estop  any-.tectmical  defense  as  to  form. 


Digitized  by 


Google 


1074 


ATLANTIC  B£POBT£B,yoL.  28. 


(Fs. 


Bat  Bucb  was  not  the  case  here.  From  the 
obllgatioiis  sought  to  be  enforced,  this  carpo- 
ration  received  no  benefit,  and  their  defense 
la  simple:  'The  obligation  is  not  in  the  form 
provided  for  and  required  by  the  law  of  oar 
existence.  We  received  nothing  trom  it. 
Therefore  we  decline  to  recognize  It,  al- 
though it  bears  upon  Its  face  the  name  of  an 
agent  of  ours;  such  agent,  however,  not  hav-  : 
ing  authority,  express  or  implied,  to  so  bind  '. 


U8.'  With  great  earnestness  and  ability  the 
learned  counsel  for  the  claimants  sought  to 
impress  upon  the  audltw  that  this  defense 
was  ill-founded  for  the  foUowlng,  among 
other,  reasons:  First  Becanse  a  by-law, 
such  as  the  one  In  questlcm,  was  simply  a 
regulatlcm  Inter  nos— a  private  agreement,  as 
It  were— among  the  incorporators,  which  in 
no  way  could  be  binding  upon  outsiders,  and 
therefore  was  not  effectual  here  to  prevent 
a  recovery,  'when  the  paper  bore  the  name 
of  the  co'rpcwatlon,  placed  thereon  by  one  of 
its  duly-elected  agents.  From  the  citations 
handed  the  auditor  it  would  seem  that  In 
some  cases  the  force  of  certain  by-laws  has 
been  so  restricted,  and  it  is,  of  course.  In 
the  very  nature  of  by-laws  that  many  of 
them  should  be  applicable  only  to  that  ex- 
tent; and,  under  the  statutory  provisions  of 
several  of  the  states  with  reference  to  cor- 
porations, it  is  evident  that  by-laws  of  corpo- 
rati<»i8  of  these  states  are  only  thus  far  ef- 
fective. But  under  our  statute  the  by-law 
becomes  of  the  very  essence  of  the  corpora- 
tion life.  The  words  of  the  statute  are  ex- 
press (act  of  assembly,  approved  the  29th 
day  of  April,  A  D.  1874,  section  5):  'The  by- 
laws of  every  corporatlcni  created  und^  the 
provisions  of  this  statute,  or  accepting  the 
same,  shall  be  deemed  and  taken  to  be  Its 
law,  subordinate  to  this  statute,  the  charter 
of  the  same,  the  constitution  and  laws  of 
tUs  commonwealth,  and  the  constitution  of 
the  United  States.  They  shall  be  made  by 
the  stockholders  or  members  of  the  ctHipo- 
ratlon,  at  a  general  meeting  called  for  that 
purpose,  unless  the  charter  prescribes  an- 
other body,  ae  a  different  mode.  They  shall 
prescribe  the  time  and  place  of  meeting  of 
the  cwporation,  the  powars  and  duties  of 
its  officials,  and  such  other  matters  as  may 
be  pertinent  and  necessary  for  the  business 
to  be  transacted,  and  may  contain  penal- 
ties for  the  breach  thereof,  not  exceeding 
twenty  dollars.'  It  would  be  difficult  to 
frame  a  charter  or  draft  a  statute  where  the 
modus  operandi  of  the  corporation  life  is 
less  defined  tlian  under  the  laws  of  this  state. 
With  the  exception  of  a  few  trifling  provisions, 
the  rights,  duties,  powers,  and  responsibil- 
ities of  the  officers  are  left  to  be  defined  by 
the  by-laws.  In  like  manner,  to  them  all 
matters  regulating  the  methods  of  dealing 
with  the  public  are  6onflded;  and  your  au- 
ditor is  clearly  of  the  opinion  that  such  by- 
laws, when  enacted,  in  so  far  as  they  touch 
npon  the  same  Mr  kindred  matters,  become 
written  into  the  charter,  and  not  only  de- 


fine and  limit  the  rights,  duties,  and  powers 
of  the  officers  inter  nos,  but,  so  far  as  those 
with  whom  such  corporation  has  deaUnga 
are  concerned,  put  such  parties  upcm  notice, 
in  treating  with  such  officers,  as  to  the  ex- 
tent of  their  power  and  agency,  whether  the 
specific  by-law  has  been  brought  home  to 
them  or  not  As  before  said,  this  seems  to 
the  auditor  to  be  clear  from  the  very  words 
of  the  statute;  but  common  sense  and  rea- 
son fortify  such  conclusions  as  weU.  Were 
this  not  the  case,  all  stockholders  in  cmtio- 
rations  would  be  at  the  mercy  and  whim  ot 
their  officers,  and  those  with  whom  such  of- 
ficers dealt  Necessarily,  the  corporatloii 
must  act  through  its  officers.  Is  the  extent 
of  their  powers  to  bind  the  corporatian  to 
be  a  matter  of  Implication  at  the  will  of  those 
who  deal  with  them,  ostensibly  fbr  the  cor- 
poration? The  question  seems  to  contain  its 
own  answer,  and  to  also  answer  the  second 
position  of  the  claimants,  viz.  that  there  was 
implied  in  the  rights  and  duties  of  the  treas- 
urer of  a  corporation  the  right  and  duty  to 
execute  and  deliver  obligations  Unding  ap<m 
the  corporation  virtute  oBLdl.  Yoar  anditor 
has  searched  the  books  in  vain  fiv  any  de- 
cided case  sustaining  such  a  proposition,  and 
he  does  not  believe  that  it  is  sustainable. 
Not  only  do  the  customs  of  corporations  dif- 
fer radically  as  to  the  execution  of  obliga- 
tions, but  there  does  not  even  seem  to  be 
anything  in  the  position  occupied  by  a  treas- 
urer to  give  a  ccdor  of  warrant  for  snch  a 
contentiML  A  treasurer  Is  one  who  holds 
or  keeps  the  treasury.  His  duty  is  to  receire 
and  guard  its  funds,  and  to  expend  them, 
not  at  his  own  whim,  or  upon  his  own  Judg- 
ment, but  as  directed  by  those  vested  with 
the  authMlty  under  its  law.  While  it  is  pos- 
sible that  a  check,  drawn  fraudulently  I^  a 
treasurer  alone  where  counter  slgnatnre  of 
another  officer  was  required,  and  ni>on  the 
faith  of  which  some  innocent  third  person 
had  acted  to  his  detriment,  might  be  binding 
upon  the  corporation,  although  yoor  aadltor 
doubts  it,  yet  snch  a  recognition  of  power  in 
a  treasurer  is  certainly  the  extreme  limit  to 
which  this  power  could  be  carried  by  impU- 
cation.  The  signing  oe  Indorsing  of  a  protn- 
Issory  note  binding  the  corporation  is  the  ex- 
ecution <rf  a  solemn  contract  on  behalf  ot 
the  corporation,  which,  to  the  audlt<»''s  mind, 
la  entirely  beyond  purview  of  a  treasurer's 
duty  or  pow&c.  Such  power  may  be  expressly 
conferred  upon  him  by  his  constituents,  bnt, 
until  that  is  done,  it  should  not  impliedly  ex- 
tend 80  far.  It  is  an  executive  act,  and,  tf 
any  implication  could  carry  snch  power.  It 
should  be  vested  only  by  implication  In  tbe 
executive  head,  tbe  president  l%e  fact  tbat 
with  many  corporations  the  treasurer  creates 
snch  obligations  without  express  authority, 
and  that  the  public  accepts  the  same  as 
valid,  does  not  strengthen  the  argument  In 
farror  of  the  ImplicattMi.  *  *  *  An  <^Bcer 
ot  a  corporation  Is  bat  an  agent  with  limited 
afuthorfty,  and,  la  dealing  with  him  as  aucdi. 
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the  tuVUc  la  bound  to  inquire  Into  and  be 
guided  by  the  reasonable  scope  of  such  au- 
thority as  defined  in  the  law  of  his  ocmstitu- 
tlon,  and  as  in  the  case  of  any  other  prin- 
cipal or  agent 

"This  brings  as  to  the  third  and  most  im- 
portant of  daimanta'  contentions,  viz.  that 
these  notes  were  issned  In  the  exeedae  of 
the  apparent  authority  of  this  treasurer,  be- 
cause of  the  long-continued  issuance  of  simi- 
lar notes,  which  the  coriraratlon  had  duly 
honwed  without  objection.  Upon  Its  face, 
and  At  first  blush,  the  position  has  some 
strength,  but,  when  closely  examined,  such 
strength  fades  away.  As  before  found, 
none  of  the  claimants,  excepting  the  Spring 
<3arden  Bank,  had  had  previous  dealings 
upon  fri"!"'"'  notes  with  this  corporation,  so 
that  the  principle  of  estoppel,  which  might 
be  Invoked  under  such  circumstances,  had  no 
application  here.  As  to  rights  of  the  Spring 
Garden  Bank,  under  the  facts,  they  will  be 
considered  hereafter.  It  was  also  found  that, 
although  the  corporation  did  receive  the  pro- 
ceeds of  notes  so  issued  in  a  very  large 
amount,  extending  over  a  series  of  years,  yet 
no  one  of  the  otho'  officers  or  stockholders 
was  ever  made  aware  of  the  irregularity 
of  such  notes,  or  of  what  the  president  and 
treasurer  had  been  doing.  When  discovered, 
the  praotice  was  promptly  stopped,  and 
measures  taken  to  punish  the  wrongdoers. 
It  is  claimed  that  such  continuous  practice 
amounted  to  an  abrogation  of  the  by-law, 
and  vested  the  treasurer  with  an  apparent 
authority  to  issue  notes  and  give  obligations 
equivalent  at  law  to  a  real  authority.  Such 
contentloa  appears  to  the  auditor  as  most 
specious.  *  •  *  It  Is  said  by  claimants 
that,  even  had  they  made  inquiry,  they  would 
have  been  told  by  these  fraudulent  agents 
that  this  was  the  customary  way  In  which 
this  corpwatlon  Issued  its  notes;  and  would 
have  received  a  similar  reply  trom  those 
with  whom  It  had  had  previous  dealings 
That  might  or  might  not  have  been  the  re- 
sult If  inquiry  had  been  made,  the  truth 
might  have  come  out  But  the  fact  remains 
that  not  one  of  them  did  make  Inquiry,  or 
endeavor  to  ascertain  the  extent  of  this 
agent's  authority  to  bind  his  principals. 
They  assumed  that  he  had  such  authwlty, 
and,  in  your  auditor's  opinlcm,  in  so  assum- 
ing, also  assumed  all  the  risks  att^idant 
thereon,  and  have  no  one  to  blame  but  them- 
selves. 

"The  claimants  further  insist— Fourth,  that 
this  defense  is  of  the  most  technical  charac- 
ter, raised  to  defeat  honest  and  Just  claims, 
where  good  money  has  been  parted  with  up- 
on the  credit  of  the  corporation;  and  that, 
as  the  preddent  of  the  corporation  stood  by, 
and  was  cognizant— indeed,  the  author— of 
the  frauds,  therefore  such  acquiescence  was 
equivalent  to  his  counter  signature,  and  the 
corporation  should  be  liable.  This  thought 
also,  at  first  blush,  seems  to  contain  some 
force,  but  Its  complete  answer  lies  In  the 


very  fact  that  of  necessity  the  business  of  a 
corporation  must  be  conducted  along  tech- 
nical lines.  Its  Inceotlon  and  whole  exist- 
ence is  technical,  tiiid  the  only  protection 
which  its  incorporators  have  consists  in  the 
strict  and  technical  enforcement  of  the  la^s 
of  the  corporation,  which  are  as  open  to  those 
who  choose  to  deal  with  it  as  they  are  to 
the  stockholders  and  officers.  As  remarked 
at  the  commencement  of  this  discussion,  the 
corpwation  is  purely  a  statutory  creature, 
with  its  powers  and  limltatlonB  strictly  defin- 
ed, and  this  fact  is  or  should  be  as  patent  to 
outsiders  dealing  with  it  and  its  officers  as 
to  the  incorporators  themselves.  In  the  or- 
dinary business  transactions  of  evory  day, 
no  one  would  dream  of  charging  a  personal 
principal  with  the  act  of  an  agent  where 
his  authority  was  not  either  expressed  or 
dearly  implied  from  the  character  of  bis 
agency.  And  where  it  was  or  should  be 
known  from  the  nature  of  his  employment 
that  the  extent  of  the  agent's  authority  must 
have  certain  defined  limitations,  the  law 
casta  the  burden  upon  the  party  seeking  to 
charge  the  principal  of  proving  the  scope  of 
this  authority.  Such  your  auditor  takes  to 
be  the  position  here.  The  very  fact  that  the 
agent  is  an  officer  of  a  c(xporatlon,  which 
is  required  by  the  statute  to  have  by-laws  ex- 
pressing the  extent  of  bis  powers,  should  put 
aU  persons  dealing  wllb  him  upon  theU: 
guard  In  investigating  the  extent  of  his  pow- 
ers.   1gn<»-antia  legls  neminem  excusat' 

"But  it  is  still  further  insisted  upon  by 
these  claimants— Fifth,  that  the  enforcement 
of  the  equitable  doctrine  that  wh«%  one  or 
two  Innocent  persons  must  suffer,  the  party 
Who  pate  it  within  the  power  of  the  wrong- 
doer to  commit  the  fraud  is  the  one  who 
should  suffer;  and  that  here  the  corporation, 
having  chosen  to  put  officers  in  power  who 
perpetrated  these  frauds,  should  suffer  aa 
between  It  and  themselves.  The  invocation 
of  this  doctrine  might  prove  of  service  to 
the  claimants  were  the  foregoing  considera- 
tions out  of  the  way;  but  If  the  observations 
of  your  auditor  with  reference  to  the  corpo- 
ration and  the  relations  sustained  to  it  by 
those  dealing  with  It  are  well  founded,  it 
cannot  be  successfully  malntelned  that  these 
daimante  are  innocent  parties  within  the 
prlndples  of  this  doctrine.  They  dealt,  or 
are  considered  at  law  to  have  dealt  with 
these  officers  with  their  eyes  open.  -  They 
were  charged  by  law  with  icnowledge  of  this 
by-law  and  Ite  consequences,  and  are  pre- 
sumed to  have  known  that  the  notes,  to  be 
valid  against  the  corjwration,  required  the 
president's  counter  signature.  This  doc- 
trine Is  therefore  without  application  here. 
Your  auditor  therefore  finds  that  the  by-laws 
of  this  corporation  required  that  an  obliga- 
tion, to  be  binding  upon  it  should  be  signed 
by  the  treasurer  and  countersigned  by  the 
president  That  such  by-law  was  valid  and 
subsisting  at  the  time  each  of  the  notes 
in  question  was  executed,  and  was  not  abro- 
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(jated  by  the  secret  practice  of  soch  officers 
In  executing  obllgationB  In  a  different  mtui- 
aer.  Tliere  was  no  apparent  authority  con- 
ferred upon  the  treasurer  hj  such  secret 
practice  to  execute  obligations  in  any  other 
manner,  which  woold  be  binding  upon  the 
corporation.  That  there  is  no  implied  au- 
thority In  the  treasurer  of  a  corporation  to 
execute  any  obligation  binding  upon  the  cor- 
poration. And  that  in  this  particular  caae 
the  parties  claimant  accepted  their  notes 
charged  with  the  notice  that  the  obligations 
of  this  corporation,  to  be  vahd,  required  ex- 
ecution in  a  particular  way,  and  that  none 
of  the  notes  presented  were  so  executed. 

"The  fact  has  been  adverted  to  before  that 
tbe  Spring  Garden  Bank't  position  here  dif- 
fered from  that  of  tbe  other  claimants  in 
this:  That  there  had  been  a  long  course  of 
dealing  between  the  bank  and  the  assignor, 
whereby  many  thousands  of  dollars'  wortli 
of  obligations  which  the  corporation  liad 
[not]  met  when  they  matured,  and  which 
were  in  tbe  very  form  which  the  present  ob- 
ligations assume,  had  been  discounted  by 
the  bank.  Under  such  circumstances  the  as- 
signor would  clearly  be  estopped  from  con- 
testing the  bank's  claim,  were  It  not  tor  the 
other  controUlng  fact  that  the  president  of 
tbe  bank,  in  accepting  these  notes  for  dis- 
count, knew  them  to  have  been  executed  in 
fraud  of  the  assignor,  and,  Indeed,  procured 
their  execution  for  his  own  purposes  mainly. 
It  Is  clear  to  the  auditor  that  It  is  impos- 
sible to  separate  the  knowledge  of  Francis 
W.  Kennedy  as  an  individual  from  his 
knowledge  as  such  president  The  knowl- 
edge of  the  president  of  the  bank  neces- 
sarily charges  his  corporation  in  the  fullest 
manner,  and  your  auditor  can  conceive  of 
no  principle  of  law  or  equity  which  would 
render  the  assignor  liable  under  such  cir- 
cumstances. Indeed,  the  decided  cases  upon 
this  subject  clearly  seem  to  point  to  the  con- 
flrmaticm  of  the  auditor's  position.  He  cites 
the  following  to  that  end:  Holden  v.  Bank, 
72  N.  X.  292;  Bank  v.  Town  of  New  MUfrird, 
36  Conn.  83;  FishkUl  v.  Boetwick,  10  Hun. 
354." 

David  H.  Stone,  Samuel  B.  Huey,  Hood 
Gilpin,  and  A.  T.  Freedley,  for  appellants, 
cited: 

Railroad  Co.  ▼.  Clarke,  29  Pa.  St  1!»; 
Mechanics'  Nat  Bank  v.  West  Philadelphia 
P.  By.  Co.,  5  Wkly.  Notes  Gas.  290;  Insurance 
Co.  V.  Smith,  11  Pa.  St  120;  Royal  Bank  of 
India's  Case,  4  Ch.  App.  282;  Fay  v.  Noble, 
12  Cnsh.  1;  Credit  Co.  v.  Howe  Macb.  Co., 
8  Atl.  472,  54  Conn.  357;  2  Moraw.  Corp.  H 
593.  594;  Bolsot  By-Laws,  81  21-26;  83  Tayl. 
Prlv.  Corp.  H  196,  197,  589;  Lerch  v.  Bai-d, 
26  AtL  236,  153  Pa.  St  573;  London  Sav. 
Flind  Soc.  V.  Hagerstown  Sar.  Bank,  36  Pa. 
St  503;  Wright's  Appeal,  99  Pa.  St  432; 
Brooke  v.  Railroad  Co.,  108  Pa.  St  529,  646; 
Express  Co.  v.  Schlesslnger,  75  Pa.  St  246; 
Bank  of  K^tucky   r.   Schuylkill   Bank,   1 


Pars.  Eq.  Cas.  240,  24S;  Willis  ▼.  Bailroad 
Co.,  6  Wkly.  Notes  Cas.  464;  Railroad  Co.  v. 
Schuyler,  84  N.  Y.  30;  Independent  Bldg 
Ass'n  ▼.  Real-Estate  Title  Co.,  27  AtL  62, 
156  Pa.  St  181;  Association  r.  Benseman. 
4  Wttty.  Notes  Cas.  1;  Road  Co.  ▼.  Wysong, 
51  Ind.  4;  Mahoney  Min.  Co.  r.  Anglo  Cali- 
fotnlan  Bank,  104  U-  S.  194. 

William  Henry  Lex  and  John  O.  John- 
son, for  app^ee,  cited: 

Market  Go.  v.  Jacksoo,  102  Pa.  St  260; 
Atidnson  v^  Manufacturing  Co.,  24  Me^  171; 
Torrey  y.  Association,  5  AUao,  329;  Craft 
V.  Railroad  Co.  (Mass.)  22  N.  B.  920;  Credit 
Co.  V.  Howe  Mach.  Co.  (Coan.)  8  AtL  479; 
Fifth  Ward  Sav.  Bank  t.  First  Nat  Bank 
(1887)  7  AtL  818,  48  N.  J.  Law,  513;  Wahlig 
T.  Manufftctnrlnr  Co.  (City  Ot  N.  T.  1890) 
9  N.  Y.  Supp.  73.*;  In  re  Great  Western  Tel. 
Co.,  B'ed.  Cas.  No.  5,740,  5  Blss.  S63;  Page 
V.  Railroad  Co.,  81  Fed.  257;  Insorance  Co. 
V.  Scot ,  101  Pa.  St  449;  Rldgway  v.  Bank,  12 
Serg.  &  R.  288;  Ballroad  Co.  v.  Clarice,  29 
Pa.  St  152:  Lelper-B  Appeal,  108  Pa.  Bt  382; 
Wood's  Appeal,  92  Pa.  St  379;  Burtmi's  Ap- 
peal, 93  Pa.  St.  214;  Association  ▼.  Bense- 
man, 4  Wkly.  Notes  Cas.  1;  Brooke  ▼.  Ball- 
road  Co.,  1  Atl.  206,  lOe  Pa.  St  646;  Bank 
V.  Christopher,  40  N.  J.  Law,  436;  Bank  v. 
Davis,  2  Hill,  451;  Bank  ▼.  Ay  mar.  8  Hm. 
262;  Bank  v.  Onshman,  121  Mass.  490;  Bank 
T.  Paine,  25  Conn.  444;  Farrdl  Foundry  v. 
Dart,  26  Conn.  376;  Bank  v.  NcKtMi,  1  HiU, 
672;  Bank  v.  Lewis,  22  Pick.  24;  President, 
etc.,  V.  Gomen,  87  N.  T.  820;  Powles  t.  Page. 
^3  O.  B.  16;  In  re  Marseilles  Extension  Ry. 
Co.,  7  Ch.  App.  161;  FultMi  Bank  t.  New 
To*  &  B.  Canal  Co.,  4  Paige,  127;  Atlantic 
Cotton  Mills  V.  Indian  Orchard  Hills,  17  N. 
B.  496,  147  Mass.  268,  273;  Innerarity  r. 
Bank,  1  N.  B.  282,  139  Mass.  332;  CcHrcoran 
V.  Cattle  Co.,  23  N.  B.  727,  151  Mass.  75; 
Bank  V.  Custunan,  121  Mass.  491;  Smith  v. 
Livingston,  111  Mass.  342;  ■  Bai&  ▼.  Canning- 
ham,  24  Pick.  270;  Bank  v.  I£artln,  1  Mete 
(Mass.)  294;  Suit  v.  WoodhaU,  118  Mass.  391; 
Barnes  v.  Gas-Light  Co.,  27  N.  J.  Eq.  36; 
Stratton  v.  Allen,  16  N.  3.  Eq.  229;  Kennedy 
▼.  Green,  3  Myhie  &  K.  699;  In  re  Bnropean 
Bank,  5  Ch.  App.  858;  Winchester  v.  Rail- 
road Co.,  4  Md.  281. 

PER  CURIAM.   We  think  the  learned  an- 

dltor  in  the  court  below  has  correctly  point- 
ed out  the  distinctions  between  the  cases  hi 
which  corporate"  liability  is  held,  and  diose 
in  which  it  is  denied,  in  this  class  of  causes. 
He  held  that  where  the  corporatloo  received 
the  benefits  of  the  unauthorized  action  of  its 
officers  it  was  bound.  Also  that  where  a 
previous  course  of  dealing  of  the  same  ir- 
regular character  had  been  carried  on,  a 
liability  arose,  notwithstanding  the  unlawful 
character  of  tbe  paper;  but  that,  where  there 
was  no  such  previous  course  of  dealing,  do 
liability  arose  as  to  the  particular  paper  io 
question.    And  he  held  that  in  tbe  case  of 
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the  Spring  Garden  Naticmal  Bank  the  fraud 
of  its  president  in  contriving  and  negotlatiog 
the  fraudulent  paper  for  his  own  personal 
use  was  with  knowledge  of  the  bank,  imput- 
ed, it  is  true,  but  correctly  imputed,  to  his 
bank;  and  the  paper  thus  held  created  no 
liability  on  the  part  at  the  cracker  company. 
In  these  bereral  findings  we  concur.  None  of 
the  authorities  cited  for  the  appellant  conflict 
with  these  findings  where  the  facts  were  sim- 
ilar. Without  engaging  In  a  protracted  dis- 
cussion, which  we  think  unpecessary,  we  af- 
firm the  decree  of  the  court  bdow,  substan- 
tially for  the  reasons  stated  in  the  report  of 
the  auditor.  Decree  affirmed,  and  appeal  dis- 
missed, at  the  cost  of  the  appellants. 


(ISl  Pa.  1S7) 

In  re  MILLWAKD-CLIFF  CRACKER  CO. 

Appeal  of  HANOVER  NAT.  BANK  OF  NEW 

YORK. 

(Supreme  Court  of  Penncylvanla.    April  16; 

1884.) 

Appeal  from  eoort  of  common  pleas,  Philadel- 
phia county. 

In  the  matter  of  the  assigned  estate  of  the 
Millward-Cliff  CrackH-  Company.  Appeal  of 
the  Hanorer  National  Bank  of  New  York  from 
a  decree  disallowing  its  claim  against  said  es- 
tate.    Affirmed. 

Hood  Qilpin  for  appellant.     Wm.  Henry  Lex 

and  John  Q.  Johnson,  for  appellees. 

PER  CURIAM.  For  the  reasons  stated  In 
the  opinion  in  Appeal  of  Philler  (filed  here- 
with) 28  Atl.  1072,  the  decree  of  the  court  below 
in  this  case  is  affirmed,  and  the  appeal  la  dis- 
miased,  at  the  cost  of  the  (qq^aat. 


on  Fa.  WT) 

In  re  MTLXiWARIMJIJFF  CRACKER  CO. 

Appeal  of  TRADESMEN'S  NAT.  BANK  OF 

NEW  YORK. 

(Supreme  Court  of  Pennsylvania.    Aivil  18, 

1884.) 

Appeal  from  court  of  common  pleas,  Philadel- 
phia county. 

In  the  matter  of  the  assigned  estate  of  the 
MUlward-ClifC  Cracker  Company.  Appeal  of 
the  Tradesmen's  National  Bank  of'  New  York 
from  a  decree  disallowing  its  claims  against  said 
estate.     Affirmed. 

DaTid  H.  Stone,  fo»  appellant.  William  Hen- 
ry L«z  and  John  G.  Johnson,  for  appdlees. 

PER  CURIAM.  For  the  reasons  stated  in 
the  opinion  in  the  Case  of  Philler  (filed  herewith) 
28  Atl.  1072,  the  decree  of  the  court  below  in 
this  case  is  affirmed,  and  the  appeal  dismissed, 
at  the  cost  of  the  appellant 


(161  Pa.  1B7) 

In  re  MtLLWARD-CLIFP  CRACKER  CO. 

Appeal  of  NATIONAL  BANK  OP  BJSPUB- 

UO  OF  NEW  YORK. 

(Snitreme  Coart  of  Pennsylvania.     April  16, 

1804.) 

Apfieal  from  oonrt  of  common  pleas,  Fhiladel- 
pbia  connty. 
In  the  matter  of  the  assigned  estate  of  the 


Miilward-Cliir  Cracker  Company.  Afpeal  of 
the  National  Bank  of  the  Republic  of  New  York 
from  a  decree  disallowing  its  claim  against  said 
estate.     Affirmed. 

William  S.  Divine  and  Samuel  B.  Hney,  for 
appellant.  Wm.  Henry  Lex  and  Jtdin  O.  John- 
son, for  appellees. 

PER  CURIAM.  For  the  reasons  stated  In 
the  opinion  in  Appeal  of  Philler  (filed  herewith) 
28  Atl.  1072,  the  decree  of  the  court  below  in 
this  case  is  affirmed,  and  the  appeal  dismissed, 
at  the  cost  of  the  appellant. 


(Ml  Pa.  167) 
Jn  re  MILLWARD-CLIFF  (TRACKER  CO. 

Appeal  of  FISHER. 

(Supreme  (Tourt  of  Pennsylvania.     April  16k 

1S&4.) 

Appeal  from  court  of  common  pleas,  Philadel- 
phia county. 

In  the  matter  of  the  assigned  estate  of  the 
Millward-Cliff  Cracker  Company.  Appeal  of 
B.  F.  Fisher,  receiver  of  the  Spring  Qarden  Na- 
tional Bank  of  Philadelphia,  from  a  decree  dis- 
allowing his  claim  against  said  estate^  Af- 
firmed. 

David  H.  Stone,  fw  ap[>dlant  Wm.  Henry 
Lex  and  John  O.  Johnson,  for  appdlees. 

PER  CURIAM.  For  the  reasons  stated  in 
Appeal  of  PhilltT  (filed  herewith)  28  Atl.  1072, 
the  decree  at  the  court  below  in  this  case  Is  af- 
firmed, and  the  appeal  dismissed,  at  the  cost  of 
the  appellant. 


an  PH.  St  IM) 
PENN  NAT.  BANK  OF  READING  ▼. 
KOPITZ8CH  SOAP  CO. 
(Supreme  Court  of  Pennsylvania.     April  16, 
1894.) 
Chicks — Action  aoiinst  Diuwek — Declaration. 
Act  of  1887  requires  the  declaration  in 
assumpsit  to  give  a  concise  statement  of  plain- 
tiff's demand  as  provided  by  Act  March  21, 
1S06,  accompanied  by  copies  of  all  contracts, 
etc.,  on  which  the  demand  is  based.     The  decla- 
ration against  the  drawer  of  a  check  to  which 
plaintiff  was  not  an  original  party,  contained 
a  copy  of  the  check  and. a  common  count  for 
money  paid  for  defendant  at  his  request,  but 
neither  averred  plaintiff's  title  to  the  check,  pre- 
sentment to  the  drawer,  bis  refusal  to  pay,  nor 
the  amount  doe  from  him  to  plaintiff.     Beld  in- 
sufficient to  require  an  affidavit  of  defense. 

Appeal  flrom  eoort  of  common  pleas,  Schuyl- 
kill county. 

Assumpsit  by  the  Penn  National  Bank  of 
Reading  against  the  Kopltasofa  Soap  Com- 
pany. Judgment  tor  plaintUf  for  want  of 
sufficient  affidavit  of  defense.  Defendant  ap- 
peals.   Reversed. 

John  J.  Clark  and  A.  W.  Schaick,  for  ap- 
peUant    8.  B.  Edwards,  for  appellee. 

WILLIAMS,  J.  The  instrument  sued  on 
in  this  case  is  an  ordinary  bank  check.  It 
waa  drawn  by  the  company  defendant  on 
the  Pennsylvania  National  Bank  of  Potts- 
ville,  Pa>,  In  favor  of  Abram  S.  Keiser,  fbr 
$479.  The  plaintiff  is  not  an  original  party 
to  the  instrument  It  was  necessary,  there- 
fore, that  the  statement  should  contain  some 
averment  of  the  plaintiff's  title  or  owner- 
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ship,  an  averment  of  presentment  to  the 
drawer,  and  a  neglect  or  refusal  to  pay  on 
his  part,  and  a  statement  of  the  amount 
claimed  to  be  due  to  the  plaintiff.  These 
are  the  necessary  elements  of  a  "concise 
statement"  of  the  cause  of  action,  and  such 
statement  should  be  accompanied  by  a  copy 
of  the  Instrument  sued  on.  The  statement 
filed  contains  no  one  of  the  necessary  aver- 
ments, but  does  contain  a  copy  of  the  check 
and  a  common  count  in  Indebitatus  assump- 
sit for  money  paid,  laid  out,  and  expended 
tor  tb.e  defendant  at  his  special  Instance  and 
request  The  act  of  1887  was  not  Intended 
to  introduce  confusion,  but  clearness,  in  the 
statement  of  a  cause  of  action  an<]^  the  char- 
acter of  a  defense,  and  reduce  the  range  of 
controversy  In  all  actions  ex  contractu  to 
subjects  about  which  the  pairties  were  imable 
to  agree.  A  declaration  with  the  common 
counts,  only,  gives  no  information  whatever 
about  the  character  of  the  plaintiff's  de- 
mand. A  plea  of  non  assumitslt  Is  equally 
indefinite.  It  became  necessary  to  supple- 
ment these  forms  of  pleading  with  notices 
and  rules  to  furnish  an  Itemized  statement 
of  the  claim,  or  to  make  disclosure  of  the 
special  matter  relied  on  as  a  defense.  Hie 
act  of  1887  sought  to  put  the  correct  state- 
ment of  the  demand,  and  the  actual  facts  re- 
lied on  as  a  def^ise,  in  the  foreground  In  the 
first  instance,  so  that  the  real  controversy 
might  be  outlined  at  once  on  the  record. 
Since  its  passage  the  common  counts  have 
'no  place  to  fill  In  pleading,  and  they  require 
no  answer  or  affidavit  of  defense.  This  will 
appear  by  an  examination  of  the  provisions 
of  the  act  of  1887  relating  to  this  subject. 
They  are  as  follows:  "The  plaintiff's  dec- 
laration in  each  of  said  actions,  viz.  the  ac- 
tion of  assumpsit,  and  the  action  of  trespass, 
shall  consist  of  a  concise  statement  of  the 
plalntlirs  demand  as  provided  by  the  fifth 
section  of  the  act  of  March  21,  1806,  whlcb 
iB  the  action  of  assumpsit  shall  be  accom- 
panied by  copies  of  all  notes,  contracts,  book 
accounts,  or  a  particular  reference  to  the  rec- 
ords of  any  court  within  the  county  In  which 
the  action  Is  brought,  if  any,  lipon  whl(^ 
the  plaintiff's  claim  Is  founded."  The  section 
of  the  act  of  1806  referred  to  requires  the 
plaintiff  to  state  not  only  the  nature  of  his 
demand,  and  the  date  of  the  instrument  sued 
on,  but  also  "the  whole  amoimt  that  he,  she, 
or  they  believe  is  Justly  due  to  him,  her,  or 
them  from  the  defendant."  This  Is  a  nec- 
essary part  of  a  statement  It  need  not  be 
made  in  the  words  of  the  statute,  but  it  must 
show  the  amount  the  plaintiff  claims  as  Just- 
ly due  falm.  Onils  statement  when  the  com- 
mon cbtmt  Is  eliminated,  contains  nothing 
but  a  copy  of  the  check  sued  on.  It  does  not 
aver  ovmership  of  the  check,  or  presentment 
and  demand,  or  the  amount  justly  due.  It 
was  wholly  Insufficient  to  put  the  defendant 
on  a  statement  of  his  defense,  and  for  this 
reason.  If  tar  no  other,  the  Judgment  en- 
ierei  tor  want  of  a  sufficient  affidavit  should 


be  reversed.  It  Is  reversed  accordingly,  and 
the  rec(»:d  remitted  for  such  further  action 
as  the  case  may  require. 

(Id  Fa.  at  m 
OBDER  OF  SOLON  et  al.  v.  FOLSOM  et  sL 
(Supreme  Oonrt  of  Pennsylvania.     April  23, 
1804.) 

BaNsvoLBNT  SociBTiis— AsuairuEHT  TOB  Bsn- 
FIT  OF  CsEotTOBs —Action  to  Brt  Aan>m—D»- 
ORBE— When  Disturbed. 

In  an  action  by  members  of  a,  benevtdent 
society  against  other  members— both  claiming  to 
be  the  rightful  officers  of  the  order— to  set 
aside  an  assignment  by  the  order  for  benefit  ot 
creditors,  where  the  evidence  is  so  conflictiiig, 
and  the  irregularitieB  so  great,  that  it  is  im- 
possible to  arrive  at  a  conclusion  with  entire 
confidence,  a  finding  and  decree  by  the  trial 
court  that  the  assignment  was  illegal,  thongh 
the  persons  who  made  and  favor  it  are  the  true 
representatives  of  the  order,  will  not  be  disturb- 
ed. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  White,  Judge. 

Bill  by  the  Order  of  Solon  and  othvs 
against  Glenn  I.  Folsom  and  others  to  set 
aside  an  assignment  for  the  benefit  of  credit- 
ors of  the  Order  of  Solon,  executed  by  some 
of  defendants  as  the  executive  committee 
of  the  order,  to  defendant  M.  G.  Olark.  From 
a  Judgment  overruling  exceptions  to,  and 
confirming,  the  mast^'s  report  finding  such 
assignment  invalid,  and  that  the  penoos 
executing  it  were  the  lawful  officers  of  the 
ordo*,  plaintiffs  appeal.     Affirmed. 

J.  G.  White,  li.  K.  Porter,  and  James  Fitz- 
slmmons,  for  appellanta.  Xoung  &  Trtatt, 
for  appellees. 

MITCHBLL,  J.  When  this  case  was  here 
before  (Crombie  ▼.  Order  of  Solon,  157  Pa. 
688,  27  Atl.  710),  aU  that  was  decided  was 
that  on  the  case  th&i  before  the  court,  on 
bill  and  answ»,  the  injunction  and  apjioint- 
ment  of  a  receiver  could  not  be  sustained,  as 
matter  of  law,  though  they  might  have  been— 
as  In  fact  appears  probable,  from  subeeqnent 
events— for  the  best  Interests  of  the  order  It- 
self, and  of  all  the  parties  concamed.  Subse- 
quently to  that  decision  the  difficulties  in  the 
affairs  of  the  order  appear  to  have  increased, 
and  an  assignment  fw  the  benefit  of  credit- 
ors was  made  to  one  of  the  present  defend- 
ants. We  have  now  before  us  two  parties, 
each  claiming  to  be  the  rightful  officers,  and 
true  governing  body,  of  the  order.  The  mas- 
ter and  the  court  below  have  found  and  de- 
creed that  the  assignment  was  illegal,  and 
must  be  set  aside,  though  the  parties  which 
made  and  f&vor  It  are  the  true  r^resenta- 
tlves  of  the  ordw.  The  evidence  Is  so  con- 
flicting, and  the  confusion  and  Irregularities 
of  the  proceedings  under  contested  and  dis- 
puted by-laws  and  regulations  so  great,  that 
it  Is  impossible  for  any  court  to  arrive  at  a 
conclusion  with  entire  confidence.  We  are 
not  without  serious  doubt  whether  we  should, 
on  original  examination,  have  reached  the 
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same  resnlt  as  the  master  and  the  teamed 
court  below,  but  we  are  not  able  to  say  that 
they  have  fallen  into  error.  In  this  poslttom 
of  affairs,  we  think  the  saggestion  of  the 
learned  court  below  is  emln^itly  wise  and 
equitable;  that  the  whole  matt«  should  re- 
main subetantlaUy  in  statu  quo  until  the  ses- 
sion of  the  supreme  lodge,  in  May,  when  new 
officers  should  be  regularly  elected  by  the 
body  which  is.  adknowledged  by  both  par- 
ties to  be  the  rightful  governing  head  of  the 
order.  The  decree  will  therefore  be  affirmed, 
but  with  a  direction  to  the  court  below  to 
make  such  further  order  oc  modification  of 
its  decree  as  will  secure  the  integrity  of  the 
funds  of  the  order  until  the  new  election. 
Decree  accordingly. 


(la  Pa.  St.  177) 

In  re  GIBSON'S  BSTATB. 
Appeal  of  FIDELITY  INSURANCBJ,  TRUST 

&  SAPB-DEPOSrr  CO. 

(Supreme    Ooort   of    PennsylTania.    April    16, 

18d4.) 

EXKCCTORS  AND  ACMINIgTKlTOKS  —  CLAIM — ^ReAIa 

Estate  Agent's  Commissions— SvtriciBMOT  o* 

Btidknce. 

On  the  audit  of  a  claim  against  an  e*> 
tate  for  commissions  for  the  sale  of  land  for  de- 
cedent, the  evidence  showed  that  claimant  first 
brought  the  purchaser  and  decedent  together; 
that  when  they  had  thebr  first  interview,  the  for- 
mer told  the  latter  that  claimant  had  submitted 
the  property  to  him,  and  the  price  he  asked; 
that  decedent  made  no  disclaimer  of  claimant's 
authority;  and  that  thereafter  decedent  con-, 
ducted  the  negotiationa  himself.  BM,  that  a' 
finding  for  claimant  bv  the  auditing  Judge,  con- 
firmed by  the  orphass  court,  should  not  be  dis- 
turbed. 

Api>eal  from  orphans'  court,  Philadelphia 
county;   William  N.  Ashman,  Judge. 

Audit  and  adjudication  of  the  account  of 
the  Fidelity  Insurance,  Trust  &  Safe-Deposit 
Company  and  J.  Howard  Gibson,  executors 
of  the  estate  of  Henry  C.  Gibson,  deceased. 
From  a  Judgment  dismissing  exceptions  to 
the  allowance  of  a  claim  by  Samuel  6.  Dlehl 
for  commissions  earned  as  agent  for  decedent 
In  the  sale  of  certain  real  estate,  the  execu- 
tors appeal.   Affirmed. 

John  G.  Johnson,  for  api>ellant8.  Joseph  h. 
Tull,  for  appellee. 

PER  GURIAM.  After  a  careful  and  at- 
tentive reading  of  the  testimony  in  this  case, 
we  think  the  opinion  and  findings  of  the  au- 
diting judge  are  sustained;'  and,  being  con- 
firmed by  the  decree  of  the  orphans'  court, 
we  regard  the  decree,  so  far  as  the  facts  are 
concerned,  as  we  would  the  verdict  of  a  Jury, 
the  question  at  issue  being  a  question  of  fact 
only.  It  is  clear,  upon  the  testimony  of  Mr. 
De<^ert,  aud  it  was  so  found  by  the  auditing 
Judge,  and  confirmed  by  the  orphans'  court, 
that  the  appellee  was  the  person  who  first 
brought  the  buyer  and  seller  togetha.  It  is 
also  clearly  proved  by  Mr.  Dechert  that  when 
he  had  his  first  interview  with  Mr.  Gibson  he 


told  Mr.  6it>son  that  the  property  bad  been 
submitted  to  him  by  Mr.  Dlehl  and  stated 
the  price  which  Diehl  said  was  asked  by 
Mr.  Gibson,— $125,000.  To  this  Mr.  Gibson 
made  no  demur  or  disclaimer  of  Mr.  Dlebl's 
authority  to  act  for  him.  The  negotiation 
after  that  seems  to  have  been  conducted  by 
Mr.  Dechert  and  Mr.  Gibson,  but  that,  un- 
der our  well-settled  cases,  does  not  deprive 
the  broker  of  his  commissions.  Keys  v.  John- 
son, 68  Pa.  St  43;  Reed  v.  Reed,  82  Pa.  St 
420.  Decree  afBrme4,  and  appeal  dismissed, 
at  the  cost  of  the  appellants. 


OCl  Pa.  St  Ml) 
COMMONWEALTH  v.  MA.TZ  et  al. 
(Supreme   Court   of  '  Pennsylvania.    April    16, 
1884.) 

WODNDINO— ISTBNT  TO  MUBDBB— NaTCBB  01 
WOOHD. 

Under  Act  1860,  i  81,  piovidhig  that  if 
one  shall  administer  poison  to  another,  or 
"shall  stab,  cut,  or  wound  any  person,"  or  shall 
by  any  means  cause  any  person  l)odily  injury 
dangerous  to  life,  with  intention,  in  any  of  the 
cases  aforesaid,  to  commit  murder,  he  shall  be 
guilty  of  a  felony,  it  is  not  necessary,  where 
*Vounding"  with  intent  to  murder  is  charged, 
that  the  wound  be  shown  to  be  dangerous. 

Appeal  from  court  of  quarter  sessions,  Lu- 
Beme  county;  John  I^nch,  Judge. 

Neal  Mats  and  another  were  convicted  of 
wounding  a  person  with  intent  to  murder, 
and  appeal    Affirmed. 

John  T.  Lenahan  and  T.  R.  Martin,  for 
appellants.  John  M.  Oarman,  Dlst  Atty.. 
for  the  Commonwealth. 

.  PER  CURIAM.  The  indictment  In  fhls 
case  was  properly  drawn,  and  the  defendant 
was  tried  for  the  offense  charged.  The  mis- 
recital  by  tiie  learned  Judge  of  the  numbw 
of  the  section  of  the  act  of  1860  describing 
the  offense  did  no  wrong  to  the  defendant 
We  have  examined  the  charge  of  ttie  court 
with  a  special  reference  to  the  import  of 
the  paragraphs  embodied  in  the  assignments 
of  error,  and  we  are  unable  to  see  that  the 
defendant  has  suffered  from  the  manner  in 
which  the  case  was  submitted.  Counsel  for 
defendant  said  to  the  court  during  the  charge 
to  the  Jnry:  "I  would  like  to  have  the  court 
say  that  it  is  incumbent  upon  the  common- 
wealth to  show  that  Ihe  wound  Is  dangerous 
to  life,  and  that  element  has  not  been  shown 
in  this  case  afflrmatlrely."  The  learned 
Judge  declined  to  say  that  the  wound  must 
be  shown  to  be  dangerous  to  life,  presumably 
because  the  act  of  1860  does  not  say  so. 
What  it  does  say  is  that  if  one  shall  admin- 
ister poison  to,  or  cause  It  to  be  taken  by, 
another,  or  "shall  stab,  cut,  or  wound  any 
person,"  with  Intention  to  commit  murder, 
such  person  shall  be  guilty  of  felony.  The 
length,  depth,  position,  or  character  of  the 
wound  is  not  made  a  part  of  the  definition 
of  the  offense.  The  intent  to  commit  mur- 
der 1b  the  felonious  element,  and  the  overt 
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act  In  execution  of  tbat  Intent  completes  the 
offense.  The  act  goes  furdier,  and  declares 
that  if,  in  any  other  manner  tiban  by  poison, 
or  cutting,  stabbing,  or  wounding,  one  shall 
inflict  any  bodily  injury  upon  another,  dan- 
gerous to  life  in  its  character,  with  the  like 
murd^ous  intent,  he  shall  in  like  manner 
be  guilty  of  a  felony.  But  in  this  case  a 
wounding  was  alleged,  with  an  intent  to 
commit  murder,  and  the  dangerous  character 
of  the  woimd  inflicted  with  a  deadly  weapon 
In  pursuance  of  an  Intent  to  kill  need  not 
be  shown  affirmatively.  The  t&ct  that  the 
wound  was  not  as  severe  as  the  defendant 
intended  will  not  serve  him  as  a  defense. 
The  assignments  are  overruled,  and  the  Judg- 
ment is  affirmed. 


a<i  Pa.  St.  US) 

MOORE  r.  JOTCB. 

(Supreme  Court  of  FennBylTauift.  .  April  16, 

18&1.) 

Loan  bt  Husband — ^Takino  Mobtoaob  in  Wirs's 

NaMB— ASSIONMENT  —  FAILURE  OF  TlTlS  — LlA- 

BiLiTT  ov  Wife. 

Where  one  loans  his  money,  taking  a 
mortgage  in  his  wife's  name,  of  which  she  knew 
nothing  till  she  was  called  in  to  sign  an  assign- 
ment thereof  to  one  to  whom  the  husband  had 
sold  it,  treating  it  as  his  own,  all  of  which  was 
known  to  the  assignee,  who  exidainred  to  her 
that  it  was  necessary  for  her  to  sign  to  make 
title,  she  is  not  a  party  in  fact  to  the  assign- 
ment, so  as  to  be  liable  on  any  implied  warranty 
of  title. 

Appeal  from  court  of  common  pleas, 
SchnylkiU  county;  Mason  Weidman,  Judge. 

Action  by  M.  J.  MooK  against  Anna  A. 
Joyce  to  recover  by  reason  of  the  failure  of 
title  of  a  mortgage  assigned  to  plaintiff  by 
defendant.  Judgment  for  plaintiff.  Defend- 
ant ai>peals.     Reversed. 

J.  r.  Dolphin  and  J.  W.  Ryon,  for  appel- 
lant   Geo.  J.  Wadllnger,  for  appellee. 

WILLIAMS,  J.  The  appellant  is  the  v^lfe 
of  Thomas  J.  Joyce.  She  Is  sued  alone  up- 
on an  instrument  executed  by  her  husband 
and  bers^f,  under  the  following  dircumstan- 
ces:  In  18S6  her  husband  loaned  $700  of 
his  own  money  to  Annie  and  Edward  Dolan, 
taking  as  security  therefor  their  bond  and 
mortgage,  payable  in  1800,  and  made  paya- 
ble to  Anha  A.  Joyce,  his  wife.  She  Imew 
nothing  whatever  of  the  transaction.  About 
oae  year  lateV  he  negotiated  a  sale  of  the 
bond  and  mortgage  to  Moore,  telling  him  that 
he  was  short  of  money,  and  could  not  con- 
duct his  tmsiness  as  he  wished  to  without 
realizing  the  mohey  on  this  loan.  The  sale 
was  also  made  Without  his  wife's  knowledge. 
Moore  -went  to  the  house  of  Joyce,  with  an 
assignment  of  the  mortgage  and  a  check  pay- 
able to  Joyce,  for 'the  purpose  of  closing  up 
the  transaction,  when  he  was  told  that  the 
mortgage  stood  in'  the  name  of  Mrs:  Joyce, 
and  the  check  should  be  made  payable  to 
her.  A  new  check  was  made  out,  and,  when 
the  papers  were- iready,  Mrs.  Joyce  was  oUled 


Into  tiie  tODita,  shown  the  assignment,  and 
asked  to  sign  It,  so  as  to  make  title  to  Moore, 
and  carry  out  the  arrangement  her  bosband 
had  made  with  him.  She  at  once  signed  and 
adoQowledged  the  assignment,  imd  wrote  ber 
name  on  the  back  of  the  check  wbo-e  she 
was  told.  Her  husband  took  the  check,  and 
obtained  and  used  the  money.  Moore  was 
present  while  she  was  in  the  rtx>m,  and  ex- 
I^ahied  to  her  that  she  had  to  sign  the  paper 
in  order  to  make  title  to  the  mortgage.  He 
knew  that  she  bad  no  claim  v^on  the  money 
loaned  to  the  Dolans,  and  treated  with  the 
husband  as  the  real  owner  of  the  mortgage 
from  the  beginning  to  the  end  of  the  trans- 
action. It  BOW  transpires  that  a  creditor  of 
Thomas  Joyce  had  issued  an  attachmmt  exe- 
cution against  him,  and  served  the  Dolans  as 
garnishees,  a  few  weeks  before  the  sale  to 
Moore,  and  that  upon  the  trial  In  that  case 
It  was  determined  that  the  mortage  be- 
longed to  Joyce,  and  not  to  his  wife,  and 
Judgment  was  rendered  accordingly  against 
the  garnishees  for  about  $200.  The  Dolans, 
when  called  ui>on  to  pay  the  mortgage  to 
Moore,  set  up,  as  a  defense  pro  tanto,  the 
Judgment  rendered  In  the  attachm^it  exe- 
cution, and  its  payment  by  them.  This  ac- 
tion Is  broi^t  to  recover  from  Mrs.  Joyc» 
the  amount  so  applied  upon  the  mortgage,  on 
the  theory  that  the  assignmoit  signed  by  her 
involved  a  warranty  of  her  title,  upon  which 
she  is  legally  liable  to  her  assignees.  The 
learned  Judge  of  the  court  below  took  this 
view  of  the  case,  and  directed  a  v^'dlct  in 
favor  of  the  plaintiff,  saying  that  nnda  the 
reasoning  of  this  court  in  Bauck  v.  Swan,  146 
Pa.  St  444,  23  Atl.  242,  the  llabUity  of  Mrs. 
Joyce  was  to  t>e  determined  as  if  she  was  a 
feme  sole.  We  do  not  think  this  case  is 
ruled  by  the  case  cited.  In  Bauck  v.  Swan, 
the  question  was  over  the  power  of  a  mar- 
ried woman  to  contract  to  pay  an  agent  for 
his  services  in  making  sale  of  her  real  estate. 
We  held  that  the  power  to  sell,  given  to  her 
by  the  act  of  1887,  included  the  power  to  em- 
ploy an  agent  to  make  the  sale  for  her,  and 
to  make  a  valid  agreement  to  pay  him  for 
his  services.  In  this  case,  upon  the  undis- 
puted facts  presented  by  the  evidence,  Mrs. 
Joyce  was  not  the  owner  of  the  mortgage; 
did  not  claim  to  be;  did  not  know  that  it  was 
payable  to  her;  was  not  treated  with  or  con- 
sulted about  the  sale  Of  it  but  simply  signed 
her  name  Where  she  was  told,  in  order  that 
the  sale  already  made  by  her  husband  could 
be  consummated,  and  he  receive  the  money 
therefor.  Having  full  knowledge  of  her  re- 
lation to  the  transaction,  the  plaintiff  cannot 
claim  that  he  was  misled  by  ber;  and  If  she 
signed  the  paper  at  his  request,  without  any 
previotis  knowledge  of  the  escistence  of  the 
mortgage,  and  without  any  actual  interest 
as  owner,  In  It  She  had  a  right  to  set  up 
these  facts  as  a  defense.  This  point  was 
brought  to  the  attention  of  the  cotirt  by  the 
defendant's'  first  point,  In  which  the  cotirt 
was  asked  to  instruct  the  Jnry  that  as  the 
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defendant  was  a  married  woman,  her  Join- 
ing In  the  transfer  of  the  mortgose,  "under 
the  CTldence  In  this  case,*'  did  not  ratea  an 
Implied  warranty  binding  upon  her  person- 
ally, rnie  evidence  showed  that  she  had  no 
Interest  In  the  money,  and  no  knowledge  of 
the  loan,  but,  as  the  wife  of  Joyce,  she  joined 
In  the  transfer  of  this  mortgage  at  Moore's 
reqaest,  and  the  request  of  her  husband.  In 
order  to  carry  out  her  husband's  agreement 
for  Its  sale.  If  the  facts  now  stated  wore 
undisputed,  or,  being  disputed,  were  found 
by  the  Jury,  then,  though  a  formal  party  to 
the  assignment,  she  was  not  a  party  In  fact; 
and  M^oore,  haying  full  knowledge  of  the 
situation,  has  not  been  misled  by  her,  and 
has  no  daJim  upon  her  personally  for  any  loss 
he  may  have  sastalncd.  For  what  purpose 
Joyce  made  the  mortgage  payable  to  hia  wife 
does  not  appear;  but  that  it  was  not  Intended 
as  a  gift  to  her,  or  to  Invest  her  with  the  con< 
trtd  of  .the  money,  is  apparent  from  the  fact 
that  she  was  never  informed  that  she  was 
made  the  payee,  and  was  never  consulted 
about  the  sale.  It  was  only  when  her  sig- 
nature was  wanted  to  complete  the  transac- 
tion between  himself  and  Moore  that  she 
was  called  qpos,  and  then  for  no  purpose  ex- 
cept to  sign  her  name  at  a  place  pointed  out 
to  her.  She  had  a' right  to  reply  to  this  ac- 
tion by  showing  Just  what  her  relation  to  the 
asrignment  was,  and  that  Moore  knew  at  the 
tlitte  what  it  waa   The  Judgment  Is  reversed. 


an  pb.  St  MR 

McDonald  v.  cneilIu 

(Supreme  CSoart  of  Pennsylvania.    AprQ  23, 

FRAUSULBHT  CtoRVBTANCBS  —  RlSBTS  OV  PASTISS 
— EsTOPrSL. 

A  vendor  who,  at  the  porchaser's  re- 
quest, has  made  the  deed  to  the  purchaser's  son 
In  order  to  hinder  and  delay  the  father's  cred- 
itors, cannot  afterwards  levy  on  the  land  for 
the  father's  debt  to  himself. 

Appeal  from  court  of  common  pleas,  £iu* 
seme  county;  Charles  B.  Rice,  Judge. 

BJectment  by  Patrick  6.  McDonald  against 
D.  L.  O'Neill.  Judgment  for  plaintiff.  De- 
fendant appeals.   Affirmed. 

J.  It.  Lenahan  and  Q.  A.  Gates,  for  appel- 
lant. John  McGahren  and  L.  H.  Bennett, 
for  appellee; 

PBR  CURIAM.  The  house  and  lot  in  con- 
troversy belonged  formerly  to  the  defendant. 
He  sold  it  to  Michael  McDonald;  and  when 
the  deed  came  to  be  made,  In  1879,  at  the 
request  of  the  purchaser  It  was  made,  not  to 
him,  but  to  bis  son,  thi!  present  plaintiff,  then 
but  eight  or  nine  years  of  age.  In  1887, 
O'Neill  obtained  a  Judgment  against  Ml«diad 
McDonald,  the  father,  and  caused  this  bouse 
and  lot  to  be  seized  by  the  sheriff,  and  sold 
as  his  property.  He  became  the  purchaser  at 
sheriff's  sale,  and  got  into  possession.  This 
action  is  by  the  son,  the  grantee  of  O'Neill  in 


the  deed  of  1870.  The  defmdant  sedn  now 
to  show  that  the  father  was  Indebted  in  1870, 
and  had  the  deed  made  to  the  son  to  hinder 
and  delay  creditors.  If  this  was  so,  no  one 
of  those  sought  to  be  defrauded  Is  complain- 
ing, and  O'Neill  Is  in  no  position  to  avail  blm- 
s^  of  the  alleged  fraud  meditated  against 
other  persons,  and  by  which  be  has  neither 
been  Injured  nor  misled.  The  Judgment  is 
affirmed. 

(im  Pa.  St  26S) 

COMMONWEALTH  ex  rel.  HARKINS  T. 

HINKSON,  City  Treasurer. 

(Supreme  Court  of  Pennsylvaiiia.    April  23, 

1884.) 

CwiBB— PoLica— Pat  or  Bxtba  Man— Rss  Jnni- 

OATA. 

1.  It  la  no  defense  to  a  policeman's  demand 
for  his  pay,  against  f nnds  of  the  police  appropri- 
ation still  unexpended,  that  the  appropriation 
was  only  calculated  for  the  force  then  existing, 
that  claimant  and  others  were  afterwards  ap- 
pointed in  addition,  and  that,  if  these  are 
paid,  the  fund  will  not  hold  out  the  year  for  the 
old  men. 

2.  When  a  Judgment  against  a  aty  is  not 
appealed  from,  the  treasurer  cannot  refuse  to 
pay  it  because  the  contract  whereon  it  was  ren- 
dered was  illegal. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Mandamus  on  relation  of  John  Harkhia  to 
Henry  Hlnkson,  city  treasurer  of  Chester, 
to  pay  relator's  judgment  against  the  city. 
Writ  granted.  Respondent  brings  certiora- 
ri.   AfDrmed. 

Following  Is  the  opinion  of  the  court  be- 
low In  Commonwealth  ex  reL  Lloyd  v.  Hlnk- 
son, a  case  involving  the  same  question,  <m 
which  opinion  the  court  made  its  orders  in 
both  cases: 

"William  S.  Lloyd,  a  duly  and  legally  ap- 
pointed policeman  of  the  city  of  Chester, 
unable  to  secure  payment  fbr  services  ren- 
dered said  city  as  a  policeman,  brought  suit 
for  the  ^me  before  an  alderman  of  said 
city,  and  on  October  80,  1883,  recovered  a 
Judgment  for  $120.60,  ft-om  which  neither  ap- 
peal nor  certiorari  has  been  taken,  and  on  No- 
vember 20,  1893,  judgment  on  the  transcript 
of  said  alderman  was  entered  in  this  court 
Demand  for  payment  of  this  judgment  hav- 
ing been  refused  by  the  treasurer  of  said 
city,  a  writ  of  altematire  mandamus  is- 
sued out  of  tliia  court  on  December  5,  1808, 
to  said  treasurer,  directing  him  to  pay  said 
judgment,  interest,  and  costs,  or  show  cause 
why  the  same  should  not  be  paid.  Hie 
treasurer,  In  his  answer,  filed  January  19, 
1894,  admits  that  he  has  in  his  hands,  as 
treasurer  of  said  dty,  the  sum  of  $3,388.97, 
and  adds  that,  'If  it  be  the  Judgment  of  the 
court  that  part  of  the  said  sum  shall  be 
paid  by  him  to  the  relator,  he  respectfully 
submits  himsdf  to  the  order  and  decree  of 
the  court  in  the  premises.'  In  addition  to 
this,  two  answers  wne  filed,  <m  December 
18t  1893,  and  January  19,  1894,  by  John 
L.  Hawthorne,  comptroller  of  the  said  city  of 
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Chester,  who  by  decree  of  this  coort,  made 
December  5,  1893,  was  granted  the  right.  In 
bis  own  behalf  and  that  of  the  taxpayers 
of  said  city,  to  Intervene  as  a  party  de- 
fendant in  this  proceeding.  Mr.  Hawthorne, 
In  these  answers,  urges  that  a  peremptory 
mandamus  should  not  Issue  for  two  reasons, 
viz.:  (1)  Because  the  contract  of  employ- 
ment made  with  the  relator  was  illegal;  ^) 
because  there  are  no  funds  in  the  city  treas- 
ury applicable  to  the  payment  of  this  judg- 
ment 

"In  reply  to  the  first  reason,  it  is  suffi- 
cient to  say  that  the  legality  of  the  contract 
liaving  been  passed  upon  by  a  court  of  com- 
petent Jurisdiction,  and  its  Judgment  affirm- 
ing Its  legality  standing  unreversed,  and  not 
appealed  from,  cannot  be  impeached  in  this 
proceeding.  In  this  second  reason  he  does 
not  allege  that  there  are  no  funds  in  the 
treasury,  but  none  applicable  to  the'  pay- 
ment of  this  debt  By  this  he  means,  as  we 
learn  from  the  depositions  in  evidence,  that 
when  the  annual  appropriaticm  was  made 
for  the  police  department  in  April,  1883,  it 
was  based  upon  the  then  existing  force  of 
seventeen  (17)  men;  that  iu  June  follow- 
ing, five  (5)  additional  policemen  were  ap- 
pointed, one  of  them  the  relator;  that  the 
appropriation  is  insufficient  to  pay  the  whole 
force  of  twenty-two  (22)  men;  tliat  on  De- 
cember 1,  1893,  there  remained  unexpended 
of  the  said  appropriation  $5,268.68,  all  of 
which  will  be  required  to  pay  the  seventeen 
m«i  appointed  prior  to  June,  1893,  and  who 
he  claims  have  a  prior  right  to  payment  out 
of  this  fund.  As  all  the  policemen  on  the 
force  were  appointed  by  the  same  authority, 
and  the  appropriation  for  their  pay  made 
in  gross,  and  as  no  law  or  .ordinance  has 
been  pointed  out  that  makes  any  discrimina- 
tion between  them  by  reason  of  priority  of 
appointment  or  authorizes  any  one  to  make 
such  discrimination,  we  are  unable  to  com- 
prehend how  any  preference  can  be  given 
where  all  alike  perform  their  duty  and  earn 
their  pay.  Because  the  appropriation  will  be 
exhausted  bef(»«  the  end  of  the  fiscal  year  is 
no  excuse,  so  long  as  it  lasts,  for  the  nonpay- 
ment of  those  entitled  to  be  paid,  and,  when 
exhausted,  the  city  must  make  provision  for 
the  current  and  future  expenses  in  this  as 
in  every  other  department  when  they  find 
they  have  miscalculated  the  appropriation 
necessary,  and  there  is  or  will  be  a  shortage. 
Had  the  city,  in  June,  when  the  five  addi- 
tional policemen  were  appointed,  deemed  it 
necessary  or  advisable  to  have  reorganized 
the  department  by  the  appointment  of  tw«i- 
ty-two  entirely  new  men,  the  appropriation 
would  not  have  been  sufficient  to  have  paid 
all;  yet  bow  and  by  what  authority  could 
there  have  been  any  discrimination  made  be- 
tween them  In  payment  for  like  services  per- 
formed under  like  terms  of  contract?  We 
know  of  no  law  that  exempts  a  municipality, 
any  mwe  than  an  individual,  from  the  pay- 
ment of  its  debts;  and  since  it  appears  that 


the  city  of  Chester  has  over  $5,000  of  its  police 
appn^riation  unexpended,  and  over  $3,000 
in  its  treasury,  we  can  see  no  good  or  valid 
reason  for  the  nonpayment  of  the  "jadgment 
of  this  relator.  And  we  do  therefwe  onto 
and  direct  that  a  writ  of  peremptory  man- 
damus issue,  directed  to  Henry  Hinirprtn 
treasurer  of  the  city  of  Chester,  command- 
ing him  to  pay  the  relator,  William  B.  Uoyd, 
his  Judgment  of  $120.60,  together  with  in- 
terest and  costs  recovered  against  said  dty, 
and  of  record  in  this  court" 

George  S.  Graham  and  Washabangh  t 
Pendleton,  for  appellant  William  B.  Broom- 
all,  for  appellee. 

PER  CURIAM.  VlgQance  on  the  part  of 
all  cheers  intrusted  with  the  disbursement 
or  oversight  of  public  moneys  cannot  be 
commended  too  highly.  It  Is  better  to  err 
on  the  side  of  safety  than  on  that  of  care- 
lessness or  extravagance.  In  this  case  we 
think  the  comptroller  has  carried  oflktal 
vigilance  beyond  the  limits  of  his  <Aclal 
authority.  The  writ  of  mandamus  was  prop- 
erly issued,  and  the  action  of  the  court  be- 
low is  fully  vindicated  by  the  opinion  of 
the  learned  Judge  who  directed  the  vrlt 
The  order  Is  now  affirmed. 


on  Pa.  St.  MU 
CHESTNUT  ST.  NAT.  BANK  v.  ELUS. 
(Supreme  Court  of  Pennsylvania.     April  23, 
1894.) 

PSOmSSORT  NOTB  —  ACTIOX  AOAIXBT  ISDOBSBB— 
AmOAVIT  OF  DkFBHSE — StTFFICIBlfCT. 

In  an  action  by  the  transferee  of  a  note 
against  an  indorser,  an  affidavit  of  defense  is 
snffideut  where  it  avers  that  no  consideration 
was  paid,  either  bv  the  maker  or  by  plaintiiDf,  to 
defendant;  and  that  plaintiff  is  a  mere  trans- 
feree without  value,  and  holds  the  same  merely 
for  collection  for  account  of  the  mak^,  who  ia 
indebted  to  defendant  "much  in  excess  of  the 
amount  of  said  note." 

Appeal  fh>m  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  the  Chestnut  Street  National 
Bank  against  Amos  Ellis  on  a  note  executed 
by  W.  W.  De  Saville  and  indorsed  by  de- 
fendant From  a  Judgment  for  plaintiff  fbr 
want  of  sufficient  affidavit  of  defense,  de- 
fendant appeals.    Reversed. 

Franklin  Swayne,  f<^  appdlaat.  WUUam 
S.  Stenger,  for  appellee. 

STERRETT,  a  J.  To  entitle  a  plalntUt  to 
Judgment  for  want  of  an  affidavit  of  defoiae, 
or  tor  want  of  a  sufficient  affidavit  of  de- 
fense, the  statement  of  his  demand,  under 
the  act  of  May  25, 1887,  must  be  self-sustain- 
ing; tliat  is  to  say,  it  must  set  forth  in  dear 
and  concise  terms  a  good  cause  of  action, 
by  which  are  meant  such  averments  of  tact 
as,  If  not  controverted,  would  entitie  him  to 
a  verdict  for  the  amount  of  his  claim.  In 
that  respect  there  is  no  substantial  differ- 
ence between  a  special  count  in  a  dedara- 
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tion  nnder  the  time-honored  ^system  of  plead- 
ing and  its  legislative  substitate,— "a  concise 
statement  of  the  plaintiff's  demand,"  etc.,— as 
required  by  the  act  of  1887.  All  the  essential 
Ingredients  of  a  complete  cause  of  acti<m 
must  affirmatively  appear  in  the  statement 
and  exhibits  which  are  made  part  thereof. 
As  was  said  in  McKinney  v.  Crawford,  8 
Serg.  &  B.  351:  "In  an  action  by  the  indwsee 
against  the  Indorser  of  a  note,  the  declara- 
tion must  aver  that  the  note,  oo  becoming 
due,  was  duly  presented  to  the  maimer,  and 
that  he  refused  to  pay,  of  which  the  defend- 
ant had  notice."  The  liability  of  the  drawer 
or  Indorsor  of  a  bill  of  exchange,  <xe  the 
indorser  of  a  promissory  note,  is  only  second- 
ary. It  depends  on  due  presentation  to  the 
malcer,  demand  ot  payment  at  the  proper 
time  and  place,  and  notice  of  dishonor.  These 
are  necessary  conditions  or  ingredients  of  an 
indorser's  absolute  liability,  unless  waived 
by  him;  and  a  distinct  averment  of  one  or 
the  other  is  essential  to  a  good  statement  of 
"demand"  under  the  act  The  statement  in 
this  case  contains  neither.  Ttne,  It  speaks 
of  "cost  of  protest,  two  dollars  and  five 
cents,"  from  which  It  might  be  Inferred  that 
the  note  In  suit  was  protested  for  nonpay- 
ment; but  when  or  how  It  was  protested, 
whether  at  maturity  or  oo  the  eve  of  bring- 
ing suit,  etc.,  we  are  not  informed.  Aver- 
ments that  are  essential  to  a  complete,  self- 
sustaining  statement  of  demand  must  be  so 
clear,-  distinct,  and  positive  that  resort  to 
anything  Uke  mere  inference  will  be  un- 
necessary. It  follows  that  the  plaintiff's 
statement  in  this  case  is  fatally  defective; 
and,  without  reference  to  any  of  the  aver- 
ments of  the  af^davit  of  defense.  It  Is  not  in 
a  position  to  demand  Judgment 

But,  waiving  all  that,  the  defendant  in  his 
affidavit  avers,  in  substance,  that  no  con- 
sideration was  paid,  either  by  the  maker  of 
the  note  in  suit  or  by  the  plaintiff  bank; 
that  the  latter  "paid  nothing,  either  for  or 
on  account  of  said  note,  to  any  one,"  but  is 
a  mere  transferee  without  value,  and  holds 
the  same  merely  for  collecticn  for  account  of 
De  Saville,  the  maker,  who  is  Indebted  to  de- 
fendant "in  large  sums  of  money,  mubh  in 
excess  of  the  amount  of  said  note."  Fw 
present  purposes,  we  must  assume  that  these 
averments  of  fact  are  true.  If  so,  they  con- 
stitute a  good,  prima  &cie  defense  to  the 
note  in  the  hands  of  plaintiff  bank.  Judg- 
ment reversed,  and  record  remitted  with  a 
precedenda 

(161  Pa.  St.  22T) 

EDISON  HLECTRIO  LIGHT  CO.  v.  Mc- 

CORKEIiL. 

(Supreme  Court  of  Pennsylvania.     April  23, 

1884.) 

Action  ox  ah  Account  fob  Elbotkioitt  — Am- 

VJLvn  or  DsrENgB— ScrrioiBMOT. 

In  an  action  on  a  daim  for  designated 

qnantities  of  electricity,   at  a  fixed  price  per 

lamp  hoar,  the  aggregate  of  which  was  ascer- 


tained by  the  number  of  lamp  hoars  at  the  price 
stated,  the  affidavit  of  defense  alleged  that  de- 
fendant would  prove  on  the  trial  that  the  meas- 
arement  of  cnrrent  to  regulate  lamp-hoar  con- 
samption  was,  during  the  time  saed  for,  out  of 
repair,  and  did  not  register  correctly:  tiiat  the 
meter  for  the  measurement  was  plaintiff's  prop- 
erty, and  under  its  sole  control;  that  it  removed 
the  meter,  and  defendant  had  no  opportunity  to 
test  by  a  new  and  correct  meter;  that,  there- 
fore, he  could  not  tell  in  what  sum  he  was  in- 
debted to  plaintiff;  and  tliat  he  was  willing  to 
pay  what  was  dae.  Held,  that  the  affidavit  of 
defense  was  sufficient 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  the  Edison  Electric  Light  Com- 
pany against  J.  O.  R.  McCorkeU  on  an  ac- 
count for  electricity.  From  a  Judgment  for 
plaintiff,  for  want  of  a  sufficient  affidavit  of 
defease,  defendant  appeals.    Reversed. 

David  Lewis  and  William  Gorman,  for  ap- 
pellant J.  R.  Adams  and  Samuel  B.  Huey, 
for  appellee. 

GREEN,  J.  The  daim  of  the  plaintiff  Is 
for  designated  quantities  of  electricity,  at  a 
fixed  price  per  lamp  hour,  and  the  aggre- 
gate of  the  bill  is  (169.20,  ascertained  by  the 
number'  of  lamp  hours  at  the  price  stated. 
The  defendant  alleges  in  his  affidavit  of  de- 
fense that  he  will  prove  on  the  trial  "that 
the  measurement  of  current  used  is  Incor- 
rect, and  that  the  meter  placed  for  the  meas- 
urement of  current,  and  to  regulate  lamp- 
hour  consumption,  was,  during  the  rmmlng 
of  the  period  of  time  sued  for,  out  of  order 
and  repair,  and  did  not  register  correctly." 
While  it  Is  true  the  defendant  does  not  state 
what  the  correct  meosuremmt  of  the  elec- 
tricity consumed  was,  or  would  have  been, 
he  proceeds  to  state  a  reason  why  it  is  im- 
possible for  him  to  make  such  a  statement. 
He  says  the  meter  for  the  measurement  of 
lamp  hours  Is  the  property  of  the  plaintiff, 
and  under  its  sole  control;  that  it  was  re- 
moved from  the  premises  by  the  plaintiff, 
and  he  had  no  opportunity  to  test  by  a  new 
and  correct  metM'.  He  avers  that  because 
of  this  reason  he  cannot  tell  in  what  sum 
he  is  Indebted  to  the  plaintiff  for  electricity 
actually  consumed,  and  concludes  by  saying 
that  he  Is  perfecUy  willing  to  pay  what  is 
Justly  due,  upon  a  proper  test  of  the  current 
by  a  proper  instrument  It  seems  to  us  that 
this  affidavit  discloses  a  reasonable  excuse 
for  not  expressing  the  amount  he  does  owe. 
The  meter  being  removed  from  the  premises, 
the  defendant  would  have  no  opportunity  of 
examining  It,  with  a  view  of  determining  the 
correctness  of  the  quantity  registered,  or  of 
comparing  It  with  the  quantity  which  he 
claims  it  ought  to  have  registered.  His  al- 
legations of  excessive  registry  are  sufficient- 
ly positive  to  constitute  the  assertion  of  a 
material  fact  In  hostility  with  the  claim,  and, 
that  being  so,  he  would  be  mtitied  to  have 
an  opportunity  to  prove  the  truth  of  the  facts 
he  asserts  before  the  Jury.  Judgment  re- 
versed, and  procedendo  awarded. 
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(in  P».  St.  uft) 

Tn  re  SLOAN'S  ESTATE.    " 
Appeal  of  FBNNBR. 
(Supreme  Court  of  Pennsylvania.    April  23, 
1894.) 

ATTOBKBT8— CONMKOENT  FbE8— CSOKTINDAWOB  0» 
COSTKACT. 

An  attorney,  haring  agreed  with  dece- 
dent's mother  and  sole  heir  to  prosecute  a  claim 
dne  decedent  for  a  fee  of  half  of  what  he  should 
collect,  recovered  judgment  in  the  name  of  the 
mother,  aa  administratrix,  which  she  was  not. 
He  also  omitted  defendant's  middle  name,  and 
so  allowed  him  to  freely  dispose  of  realty  from 
which  the  Judgment  could  have  been  made.  He 
did  issue  execution,  but,  that  being  returned 
nulla  bona,  contented  himself,  for  over  20  years, 
with  merely  reviving  the  judgment.  The  moth- 
er being  dead  18  years,  her  daughter,  having  ap- 
parently no  other  notice  of  the  attorney's  em- 
ployment than  the  docket  entries,  aaked  his  per- 
mission to  employ  associate  counsel.  He  con- 
sented, and  said  associate  counsel  obtained  ad- 
ministration, suggested  the  mother's  death,  is- 
sued execution,  and  effected  a  favorable  com- 
promise of  the  claim.  Held,  that  the  attorney 
was  not  entitled  to  half  the  proceeds,  but  only  to 
a  reasonable  fee,  and  the  costs  paid  by  him. 

Appeal  from  orphans'  court,  Philadriphla 
county;  Ashman,  Judge. 

In  the  matter  of  tbe  estate  of  Joseph  Sloan, 
deceased.  Appeal  by  ae<»ge  Fenner  from  the 
probate  court's  dlsallowanoe  of  his  claim  of 
60  per  cent,  fees  for  collecting  a  dalm  due 
said  estate.  Judgment  for  the  estate.  Claim- 
ant appeals.    Affirmed. 

The  opinion  of  the  orphans'  court  (Ashman, 
J.)  is  as  follows: 

"When  a  contingent  fee  of  fifty  per  cent, 
of  the  amount  of  a  claim  is  agreed  to  be 
paid,  the  contract  would  seem  to  imply,  either 
that  the  claim  is  difficult  of  proof,  or  that.  If 
reduced  to  judgment.  It  will  be  difficult  of 
collection.  Moreover,  if  the  promise  of  so  ex- 
traordinary a  compensation  was  not  Intended 
as  a  Btimulu*.  and  Its  acceptance  was  not  a 
pledge  to  more  than  ordinary  effort, — a  prop- 
osition which,  in  this  instance,  need  not  be 
lafd  down,— it  at  least  Involred,  on  the  part 
of  counsel,  the  putting  forth  of  ordinary  diU- 
g«ice.  A  careful  review  of  the  evidence  sat- 
Isflee  us  that  the  claim  In  this  case  was  not 
of  the  character  known  as  "desperate."  The 
Judgment  was  obtained  without  difficulty, 
and  its  payment  might  have  been  comi>elled 
in  a  reasonable  time.  Without  at  all  reflect- 
ing upon  the  integrity  of  the  claimant,  who 
Is  a  most  reputable  member  of  the  bar,  it  is 
very  evident  that  he  allowed  himself  to  be 
handicapped  with  the  idea  that  the  demand 
was  practically  hopeless,  and  for  that  reason 
contented  himself  witJi  securing  Judgment, 
and  subsequently  reviving  it,  and  with  issu* 
Ing  an  execntlon  which  turned  out  to  be  fruit- 
less, when  a  reasonable  seari^  would  have 
shown  him  that  the  defendant  had  property 
amply  sufficient  to  meet  the  debt  This,  how- 
erer,  is  not  the  whole  of  the  case  The  debt 
sned  upon  was  due  to  the  decedent  In  his 
lifetime.  After  his  death,  his  mother,  who 
was  his  sole  next  of  kin,  engaged  the  claim- 
ant as  counsel,  and  agreed  to  pay  him  the  fee 


which  is  now  in  controversy.  The  dalmant 
thereupon  commenced  an  action  In  her  name, 
as  administratrix  of  decedent's  estate,  when, 
in  point  of  fact,  no  letters  bad  Issned  to  her, 
or  to  any  one  else.  He  also  made  an  error  In 
the  name  of  the  defendant,  wbldi  tamed  out 
to  be  more  serious  than  the  former,  because 
by  It  the  defendant  was  enabled  to  convey, 
beyond  the  reach  of  the  plaintiff,  certain  real 
estate,  which,  but  for  the  misnomer,  would 
have  been  bound  by  the  Judgment  It  may 
be  said,  although  nothing  of  the  kind  appear- 
ed In  proof,  that  the  daimaat  was  probably 
led  Into  these  errors  by  his  client  But  in 
some  matters  a  lawyer  ought  not  to  permit 
himself  to  be  misled.  He  knows  that  a  large 
percentage  of  every  community,  comprUlng 
by  far  the  largest  dass,  know  nothing  of  the 
settlement  and  devolution  of  estates,  and  are 
more  or  less  careless  in  designating  persons 
by  their  full  proper  names.  If  a  client  comes 
from  this  class,  with  a  claim,  any  part  of 
whi(di  is  founded  upon  a  record,  the  least 
which  counsel  can  do  is  to  examine  the  rec- 
ord. In  the  present  case  the  client  was  a  wo- 
man in  humble  chrcumstances,  who,  in  all 
human  probability,  could  not  dlsttngulsfa  the 
functions  of  an  administrator  frwn  dioee  of 
a  deputy  escheator.  -If  the  counsel  tiad  look- 
ed at  the  books  of  the  register,  he  would 
have  found  that  the  mother  of  the  decedent 
was  not  his  admlnisttatrlx,  and,  if  he  had 
looked  at  the  directory,  he  would  bare  found 
that  the  name  of  the  defendant,  which  she 
had  given,  was  not  the  full  name.  He 
brought  suit  In  1871,  obtained  Judgment  with- 
in tliree  weeks,  and  in  1892  was  as  far  (torn 
realizing  the  money  as  ever.  In  that  year, 
other  counsel,  at  the  request  of  the  account- 
ant, were  associated  with  the  claimant  They 
took  out  letters  of  administration  to  the  es- 
tate of  the  decedent,  suggested  on  the  record 
the  death  of  the  mother,  which  had  taken 
place  eighteen  years  before,  issned  execution, 
and  effected  a  favorable  com^'omise.  In  all 
of  these  acts  the  claimant  took  no  part  Ue 
now  cialms  from  tlie  estate  one-half  of  tbe 
sum  as  his  contlng^it  fee.  We  do  not  reject 
the  demand  on  the  ground  that  the  contract 
under  which  it  was  made  was  executed  by 
A  person  who  had  no  power  to  bind  the  es- 
tate. Tbe  estate  has  reaped  the  ultimate 
benefit  of  the  suit  But  we  do  think  tbat 
a  contract  of  this  sort  was  not  intended  to 
last  forever.  If  it  bound  the  mother  duiing 
her  lifetime,  it  did  not  bind  her  descendants 
to  the  end  of  time.  It  did  not  bind  the  estate, 
towards  which  the  mother,  who  was  named  as 
plaintiff,  stood  in  no  other  relation  than  that 
of  distributee.  The  only  possible  basis  for 
Its  allowance  would  be  that  the  accountant 
recognized  it  as  a  subsisting  obligation  by 
asking  leave  of  the  claimant  to  associate  oth- 
er counsel  with  him  in  the  prosecution  of  tbe 
snlt  It  was  not  intended  to  brliig  home  to 
her  notice  that  the  contract  was  for  a  fee  to 
claimant  at  a  rate  which  would  wipe  out  Italf 
of  the  proceeds,  and  which,  if  it  was  ektend- 
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ed  to  tho  pay  of  hla  associates,  wouM  leave 
nothing  for  the  dlstilbutees.  She  had  appar- 
ently no  source  of  Information,  beyond  the 
docket  entries  of  the  suit  These  showed  tlie 
appearance  of  the  claimant  as  the  plalntiCT's 
attorney  of  record,  but  they  conld  suggest  to 
her  only  that  he  would  be  entitled  to  the  or- 
dinary compensation  which  obtains  between 
counsel  and  client,  and  which  is  measured  by 
the  reasonable  value  of  the  professional  serv- 
ice. For  the  reasons  whidi  have  beea  dwelt 
oa,  we  think  that  such  a  oompenaation  is  all 
that  the  exceptant  can  properly  claim.  The 
auditing  Judge  acted  upon  this  theory,  and 
In  aMitJon  to  the  costs,  which  the  dalmant 
actually  paid,  awarded  him  a  counsel  fee  of 
fifty  dollars.  We  cannot  say  this  does  not 
meet  the  requirements  of  the  case.  The  ex- 
ceptions ai-e  dismissed." 

Alex.  Simpson,  Jr.,  for  appellant.  W.  Kg- 
hett  Mitchell  and  William  W.  Montgomery, 
for  appellee. 

PER  CURIAM.  All  that  is  necessary  to  be 
mid  In  vindication  of  the  decree  complained 
of  will  be  found  tn  the  opinion  o(  the  learned 
Judge  of  the  orphans'  court  dismiscAng  excep- 
tions to  tbe  r^NHt  of  the  auditing  Judge.  For 
reasons  given  by  him  the  decree  should  be 
affirmed.  Decree  aflSrmed,  on  the  opinion  of 
the  court  below,  and  appeal  dismissed,  with 
costs  to  be  paid  by  app^ant 


(ISl  Pa.  St  257) 

CLIFFORD  V.  PRTIDENTIAL  INS.  CO.  OF 

AMERICA 

(Saprcme  Court  of  Pennsylvania.     April  23, 

18M.) 

AMBNOMBITT  IK  SiTFRBMB  COUaT— DBB0BI«TI0X  Of 

Paktibs. 
where  A.  assigned  to  C.  a  life  insur- 
ance faollcy  as  security  for  a  debt,  and,  after 
A.'b  death,  C,  as  administrator  of  A.'b  estate. 
Obtained  Judgiaent  on  tlie  policy,  the  vapreme 
conrt  will  allow  plaintiff  to  amend,  as  the  trial 
court  might  have  done,  by  describing  himself  aa 
also  the  assignee  of  A 

Appeal  from  conrt  of  common  pleas,  Lu- 
cerne county;  John  Lynch,  Judge. 

Action  fay  Anthony  J.  Clifford,  as  adminis- 
trator oi  the  estate  of  Thomas  Andersou,  de- 
ceased, against  the  Prudential  Insurance 
Company  of  America,  on  a  life  Insurance  pol- 
icy Issued  to  deceased.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

B.  F.  McGovem,  fOr  appelant.  James  L. 
A  John  X.  Leuohan,  fot  appellea. 

PER  CURIAM,  "rhomas  Anderson  Ob- 
talaed  insurance  upon  his  own  Hfe  in  tlw 
ecmipany  defendant  in  1890.  In  18B1  be 
transferred  his  policies  to  Anthony  J.  GUr- 
tari.  as  cobaterol  security  for  certain  debts 
dMA  bT  him  to  CUfferd.    A  few  months  later. 


Anderson  died.  Letters  of.  administration 
upon  his  estate  were  obtained  by  Clifford, 
his  creditor,  who  thereuptm  brought  this  suit. 
The  defense  taken  is  that  Clifford  holds 
these  policies  as  the  assignee  of  the  decedent, 
and  not  as  his  administrator,  and  for  this 
reason  we  are  asked  to  overturn  tbe  Judg- 
ment The  court  below  had,  as  we  now 
have,  ample  power  to.  allow  such  amend- 
ment as  may  be  necessary  to  protect  the  de- 
fendant from  further  liability  on  this  policy. 
We  are  by  no  means  sure  that  any  amend- 
ment is  needed,  but  as  the  plaintiff  asks  to 
be  allowed  to  describe  himself  as  also  the 
assignee  of  Anderson,  and  as  such  amend- 
ment will  remove  any  i)08slble  objection  to 
the  Judgment,  we  will  allow  the  amendment, 
and  affirm  the  Judgment 


oa  Pa.  m.  M> 
BRADT  V.  CITY  OF  WILKES  BARKE. 
(Snpteme  Conrt  of  Pennsylvania.     April  2S, 
1894.) 

SiasaTB— Chakob  of  0«adk  —  Actiox  von  Dam- 
asbs— AMBNnMBirr  or  Dbolilratios. 
The  grade  of  two  intersecting  stieets  was 
changed  in  1887.  In  188S  the  owner  of  prop- 
erty situated  at  the  corner  of  sach  streets 
brought  suit  for  damages  caused  by  sach  change 
of  grade,  but  only  one  street  was  mentioned  in 
the  declaration.  In  1892  plaintiff  was  allowed 
to  amend  so  as  to  Include  the  other  street. 
ff«M.  that  Act  May  1«,  1891  (P.  L.  7B),  which 
provides  for  tlie  appointiaent  of  viewers  in  such 
oases,  did  not  prevent  such  amendment,  or  de- 
prive the  conrt  of  furisdiction. 

Appeal  from  court  of  common  pleas.  La- 
seme  county. 

Action  by  John  Brady,  executor  of  the  es- 
tate of  Margaret  Brady,  deceased,  against 
the  city  of  WUkes  Barre,  to  recover  damages 
to  property  caused  by  tbe  change  of  grade 
of  certain  streets.  From  a  Judgment  for 
plaintiff,  defeadant  appeals.    Affirmed. 

Winiam  8.  McLean,  for  a^ppellant  D.  L. 
O'Neill  and  W.  H.  Elnes,  for  appellee. 

PER  CURIAM.  The  property  of  the  de- 
cedent was  situated  at  the  corner  of  Chestnut 
and  Main  streets,  in  the  city  of  Wilkes  Barre. 
The  grade  of  both  streets  was  changed  In 
1887.  This  action  to  recover  for  the  dam- 
ages sustained  by  reason  of  such  change  of 
grade  was  brought  in  1888,  but  Chestnut 
street  alone,  was  mentioned  in  the  declara- 
tion, la  1892  an  amendment  was  allowed, 
so  as  to  Indnde  Main  street  in  the  declara- 
tion, and  thus  cover  the  entire  Injury  suffered 
by  the  plaintiff  by  reason  of  tbe  change  of 
grade.  The  act  of  May  le,  1891  (P.  L  75), 
which  provides  for  tbe  appointment  of  view- 
ers in  such  cases,  did  not  prevent  the  amend- 
ment or  deprive  the  court  of  Jurisdiction  in 
this  case.  Tbe  motion  in  arrest  of  Judgment 
was  rightly  overruled,  and  tbe  Judgment  is 
affirmed. 
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0(1  P«.  Bt.  248) 

liONa  T.  OHERINGTON. 

(Supreme  Court  of  Pennsrlvaiiia.     April  23, 
1894.) 

CA.   Sa.— Sl.TI8rACTION— RBI.B4gB  OBTAIN'BD  BT 

Pracd. 
When  defendant,  arrested  on  a  ca.  ea., 
is,  at  his  request,  taken  to  his  counsel,  who 
denies  the  regularitr  of  the  writ,  and  so  far  in- 
timidates the  sherifi  as  that  the  latter  lets  de- 
fendant go,  and  departs  to  consult  his  lawyer, 
and  returns  the  wnt  "Stayed,"  there  is  no  dis- 
charge, and  an  alias  writ  may  issue. 

Appeal  from  court  of  common  pleas,  Co- 
lumbia county;  B.  R.  Ikeler,  Judge. 

lo  the  action  of  Clara  Long  against  Wil- 
liam H.  Ch^rlngton.  Appeal  of  defendant 
from  decree  dismissing  exceptions  to  an  alias 
writ  of  capias  ad  satlBfaciemdum,  and  dis- 
charging rule  to  set  the  writ  aside.  Af- 
firmed. 

0.  B.  Geyw,  for  appellant  Grant  Herring, 
Fred  Ikeler,  and  W.  H.  Rbawn,  for  appellee. 

PER  CURIAM.  This  appeal  Is  from  the 
refusal  of  the  court  below  to  set  aside  an 
alias  ca.  sa.  Hie  allegation  Is  tbat  on  a  pre- 
Tlous  writ  the  defendant  had  been  taken 
into  custody  by  the  sheriff,  and  afterwards 
discharged  therefrom  by  that  officer.  If  we 
look  to  the  record,  we  find  only  that  a  pre- 
vious ca.  sa.  was  issued,  and  returned  "Stay- 
ed." If  we  look  to  the  evidence,  and  the 
findings  of  the  learned  Judge  therefrom, 
we  are  equally  unable  to  see  any  reason  for 
quashing  this  writ,  or  staying  proceedings 
upon  it  It  is  true  that  the  sheriff  did  im- 
dertake  the  arrest  of  the  defendant  upon  the 
first  writ  of  capias,  and  went  with  him  to 
the  office  of  his  coimsel,  where  the  regularity 
of  the  writ  was  denied,  and  the  authority 
of  the  sheriff  to  hold  the  defendant  under  It 
was  defied.  The  sheriff  was  so  much  intim- 
idated by  what  was  said  and  done  that  he 
did  not  insist  on  the  arrest,  but  went  to  con- 
sult his  own  legal  adviser,  and  the  defend- 
ant went  home.  What  the  effect  of  this 
conduct  might  be,  if  the  plaintiff  was  com- 
plaining of  it.  Is  a  question  not  now  neces- 
sary to  consider.  It  is  the  defendant  him- 
self who  is  setting  up  his  own  success  in  re- 
sisting the  authority  of  the  sheriff  as  a  sat- 
isfaetiou  of  the  writ  The  Judgment  is  af- 
firmed. 


an  Ps.  St  209) 

In  re  FOKNETS  ESTATE. 

(Supreme  Court  of  Pennsylvania.     April  23, 

1894) 

Wiix— Cbeation  or  Trust— Revocation— Acrivs 

Trust. 

1.  The  sale  by  testator  of  his  newspaper  aft- 
er making  a  will  creating  a  trust  for  the  admin- 
istration and  management  of  iiis  estate,  indnd- 
ing  the  newspaper,  and  the  maintenance  of  his 
family,  does  not  revoke  the  will  in  toto,  only  pro 
tan  to. 

2.  A  beiiuest  in  trust  for  testator's  daugh- 
ters for  their  natural  lives,  the  interest  and  In- 


oome,  alone,  of  tbdr  shares  to  be  paid  them, 
whether  covert  or  discovert,  is  an  active  trust 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county;  William  B.  Hnnna,  Judge. 

In  the  matter  of  the  estate  of  John  W. 
Forney,  deceased.  Firom  the  decree  ren- 
dered on  account  of  W.  W.  Weigley,  exec- 
utor, Elizabeth  M.  Forney  and  others  ap- 
peaL    Affirmed. 

S.  Davis  Page  and  F.  Carroll  nrewster, 
for  appellants.  W.  Horace  Hepbiu^  for  ap- 
pellee James  Fwney.  Saml  C.  Perkins,  for 
appellee  W.  W.  Weigley. 

STBRRBTT,  O.  J.  The  solution  of  the 
questions  involved  in  this  case  is  plain.  In 
making  his  will,  the  testator  bad  the  two- 
fold purpose  of  providing  (1)  for  the  adminis- 
tration and  management  of  his  estate;  and 
(2)  the  maintenance  of  his  family.  The  ctuuv 
acter  and  condition  of  bis  estate  furnish  suf- 
ficient reasons  tor  the  first  purpose^  It  con- 
sisted mainly  of  the  Press  and  Press  build- 
ing, which  required  competent  handling  Id 
order  to  meet  testator's  very  large  indebted- 
ness, and  at  the  same  time  maintain  his 
family.  It  is  conceded  that  if  he  had  not 
sold  the  Press  the  trust  created  would  have 
been  valid,  but  it  is  insisted  that  that  act 
opemted  as  a  revocation  of  the  wiU  in  toto^ 
The  conduct  of  the  Press  was  no  doubt  a 
strong  inducement  to  the  creation  of  the 
trust  but  it  was  only  part  of  his  scheme. 
The  scheme  was  modified  to  that  extent, 
but  there  were  still  active  duties  to  be  per- 
formed. Assets  must  be  collected,  and  a 
still  large  indebtedness  paid,  in  accordance 
with  the  declared  purpose  of  the  testator.  If 
the  trust  was  valid  when  created.  It  must 
continue  operative  tmtil  his  scheme  baa  been 
fully  carried  out  This  principle  is  dis- 
tinctly recognized  In  both  Cooper's  Appeal, 
4  Pa.  St  88,  and  BaUiet's  Appeal,  14  Pa. 
St  451,  upon  which  appellants  seem  mainly 
to  rely.  Thus,  it  was  said  in  the  former: 
"This  is  not  a  case  where  a  testator,  having 
himself  sold  a  part  of  his  estate  previous  to 
his  death,  left  sufficient  remaining  to  cany 
his  intention  into  effect  except  so  far  as  he 
had  anticipated  that  intention  by  arrange- 
ments of  his  own.  In  such  case  a  sale  of 
land  operates  only  pro  tanto."  So,  in  Bal- 
liet's  Appeal,  it  was  said:  "In  this  case 
part,  only,  of  the  property  devised  and  be- 
queathed is  disposed  of.  Consequently, 
those  parts  of  the  will  which  remain  are 
untouched.  There  is  no  impossibility,  as  in 
Cooper's  Appeal,  4  Pa.  St  88,  to  give  effect 
to  the  disposition  of  the  will."  So,  there 
was  no  Impossibility  here  to  finish  the  pur- 
pose of  this  testator.  There  is  scarcely  a 
case  in  which  the  circumstances  of  the  tes- 
tator have  not  in  some  respect  changed 
materially  between  the  date  of  the  will  and 
its  operation;  and  few  trusts  would  survive 
the  application  of  the  doctrine  for  which  ai>- 
pellantB  contend.  Fortunately,  the  i>ollcy  of 
the  law  is  to  carry  out  testamentary  laten- 
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tlon,  so  far  as  It  is  possible.  If  there  can- 
not be  whcrie,  there  may  be  partial,  execu- 
tion. When  Mr.  Forney  sold  the  Press,  he 
disposed  of  part,  only,  of  the  subject.  In  an- 
ticipation of  the  performance  of  one  of  the 
duties  which  he  had  imposed  on  his  trustees, 
and  to  tliat  extent  rendered  the  will  inoper- 
ative; but  enough  remaUied  to  sustain,  and 
require  the  continuance  of,  the  trust. 

The  trusts  declared  for  testator's  daugh- 
ters fall  clearly  within  the  principle  of 
Dnnn'B  Appeal,  85  Pa.  St  96.  The  bequest 
is  in  trust  for  their  "natural  llres;"  "the 
interest  and  income,  alone,"  of  their  shares 
to  be  paid  to  them,  respectiyely,  whether 
covert  or  discovert  The  Intention  is  clearly 
indicated  to  protect  them,  not  only  against 
their  own  acts,  but  as  against  any  husband 
th^  may,  respective,  have,— present  <m: 
futore.    The  trust  was  therefore  active. 

It  follows,  therefore,  that  the  condnslons 
reached  by  the  learned  court  below,  and 
the  dlstribation  of  May  20,  1803,  are  sub- 
stantially correct  and  the  decree  should  be 
affirmed.  Decree  affirmed,  and  appeal  dis- 
missed, with  costs  to  be  paid  by  the  appel- 
lants. 

(161  Pa.  St.  270) 

IffDLHERN  et  al.  v.  LEHIGH  VAL.  COAL 

CO. 

(Supreme  Court  of  Pennqrlvania.    April  23, 

1894.) 

Fsixow  Servants — Mixes — Hoist  BNenra. 

1.  A  mine  owner  is  not  responsible  for  the 
death  of  miners,  caused  by  the  negligence  of 
the  engineer  of  the  hoist  engine,  in  mishoisUng 
the  cage  in  which  they  are  ascending  the  shaft. 

2.  The  fact  that  the  engineer  had  once  be- 
fore made  a  mishoist  would  not  meke  the  own- 
er Uable,  nnless  he  had  notice  of  it. 

3.  llie  mine  law  of  1885,  requiring  a  person 
employed  at  an  engine  to  t>e  sol)er  and  compe- 
tent, does  not  change  the  common-law  role  that 
notice  of  his  insobriety  or  incompetence  must 
have  been  brought  home  to  the  employer. 

Appeal  from  court  of  common  pleas,  Schuyl- 
kill county;   Green,  Judge. 

Action  by  Anne  Mulhern  and  others  against 
the  Lehigh  Valley  Coal  Company  for  dam- 
ages for  the  death  of  Charles  Mulhem. 
Judgment  for  defendant  PlaintiCTs  appeal. 
Affirmed. 

Following  Is  the  charge  of  the  court 
(Green,  J.): 

"One  question  in  this  case  is  whether  there 
Is  sufficient  proof  as  to  the  cause  of  the  ac- 
cident There  is  no  doubt  that  the  accident 
was  in  some  way  connected  with  the  mis- 
hoist  of  the  engineer,  but  whether  the  mis- 
hoist  of  the  engineer  really  was  the  cause  of 
the  accident,  or  not,  is  a  different  question. 
We  have  no  proof,— nothing  but  mere  theory, 
—on  the  part  of  either  the  defendant  or  the 
plaintitr,  as  to  how  these  men  came  to  lose 
their  lives.  If  we  are  to  be  guided  simply 
by  theory  (and  that  is  all  we  have  in  this 
case),  and  not  by  facts  showing  how  these 
men  came  to  lose  their  lives,  then  one  theory 
presented  is  that  these  men  were  sbali.en  off 
of  the  cage  by  a  sudden  Jerk.    The  other 


theory  is  that  the  cage  had  come  to  a  stop, 
and  that  these  men  stepped  off  from  the  cage 
onto  the  timl>er.  If  they  got  off  in  that  way, 
without  being  shaken  off,  that  would  raise 
the  question  whether,  even  tf  there  had  been 
an  act  of  negligence  on  the  part  of  the  en- 
gineer, getting  off  of  the  cage  (where  they 
probably  would  have  been  perfectly  safe  had 
they  remained,  nothing  about  the  cage  hav- 
ing been  broken  or  injured  at  all)  was  not  an 
act  of  contributory  negligence  on  their  part 
Is  there  sufficient  proof  to  show  that  it  was 
the  negligence  of  th6  oigineer  that  catised 
these  men  to  lose  their  lives?  Of  course, 
the  mishoist  was,  somehow  or  other,  connect- 
ed with  the  idlUng  of  these  men,  because 
both  happened  at>out  the  same  time;  but 
whether  it  was  the  cause  of  the  killing  or 
not  rests,  not  upon  the  evidence  in  the  case, 
but  upon  the  theories  that  may  be  started  in 
regard  to  the  manner  in  which  these  men 
came  to  lose  their  lives.  This  case  assimi- 
lates itself  very  mudi  to  a  case  which  we 
have  not  been  able  to  lay  our  hands  on,  but 
of  which  we  have  a  very  distinct  recollec- 
ti(Hi,— «n  accident  that  occurred  at  Port  Clin- 
ton (a  case  tried  in  tills  county),  where  a 
man  lost  his  life,  in  some  way,  attempting 
to  get  on  the  cars.  Railroad  C!a  v.  Schertle, 
97  Pa.  St.  450.  It  was  alleged  it  was  by 
reason  of  some  defect  in  the  step  of  the  car. 
There  was  no  other  cause  assignable  for  It. 
There  was  no  positive  proof  how  he  came  to 
lose  his  life,  yet  the  Jury  were  allowed  to 
infer  that  it  must  have  been  by  reason  of  the 
bad  step  in  getting  upon  the  car,  and  they 
found  a  verdict  In  favor  of  the  plaintiff. 
The  case  went  up  to  the  supreme  court,  and 
that  court,  in  reversing  the  lower  court,  said 
that  there  was  not  sufficient  proof  as  to  how 
the  man  came  to  suffer  the  injury;  that 
there  was  no  presumption  that  the  man  lost 
his  life  in  the  manner  alleged;  that  it  was  a 
mere  theory,  and  there  was  no  positive  proof 
with  regard  to  it  We  think  the  present 
case  very  closely  resembles  that.  In  the  de- 
fective proof  here  as  to  how  these  men  really 
came  to  lose  their  lives.  It  is  basei  upon 
mere  theory.  If  you  adopt  the  theory  that 
the  men  Jumped  from  the  cage;  that  the  cage 
had  stopped;  that  they  stepped  off  the  cage 
onto  the  timbers,  and  then  were  thrown  off 
by  the  subsequent  movement  of  the  cage,— 
even  if  that  were  the  case,  it  would  raise  a 
question  of  contritmtory  negligence,  and  that 
would  l>e  a  mere  theory,  upon  which  there  is 
no  evidence  here.  For  that  reason,  it  seems 
to  us  very  questionable  whether  the  court 
would  be  Justified  in  submitting  the  ques- 
tion to  the  Jury;  whether  there  is  sufficient 
proof  here  that  it  was  the  negligence  of  the 
engineer,  and  his  mishoist,  that  caused  this 
loss  of  life.  However,  the  main  ground  upon 
which  we  base  our  action  is  on  the  general 
principle  of  the  common  law,  that,  where  one 
employs  meets  with  an  accident  or  an  injury 
by  reason  of  the  negligence  of  his  coemployfi 
(and  there  it  stands  upon  a  footing  different 
from  where  it  is  an  outside  party  that  meets 
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with  an  acddent),  the  employer  Is  not  re- 
sponsible for  the  injoty  ariBing  from  the  neg- 
ligence of  the  coemployfi,  mileas  there  la  proof 
that  the  principal  who  employed  him  knetr 
that  he  was  employing  an  incompetent  per- 
son, or  that  he,  after  be  had  employed  him, 
had  received  notice,  In  some  way  or  other, 
that  the  party  who  was  employed  to  do  the 
work  was  incompetent,  and,  having  knowl- 
edge of  that  fact,  still  continued  him  in  his 
employment.  Under  snch  circumstances  an 
enq>loyer  would  be  held  responsible  for  the 
negligent  act  of  his  employs,  even  though  a 
coemploy6  shotdd  be  the  one  who  had  sof- 
fered  the  injury.  But  in  this  case  there  is 
an  absolute  want  of  proof,  so  far  as  that  is 
concerned.  As  we  understand  It,  there  is  no 
evidence  here  of  any  knowledge  on  the  part 
of  the  employer,  or  on  the  part  of  this  com- 
pany, represented  by  its  snperinteadent.  Colo- 
nel Brown,  that  this  man  was  an  inoom- 
petent  person  to  take  charge  of  this  work; 
no  notice  to  tbiein,  by  anybody  at  all,  of  his 
incompetency.  On  the  contrary,  according 
to  his  own  evidence  and  the  testimony  at 
others,  this  man  had  come  to  him  with  the 
highest  recommendations  as  to  character  for 
sobriety,  and  as  to  being  a  careful,  painstak- 
ing, and  Industrious  man.  Even  thoogfa 
there  may  have  been  a  previous  occasion 
when  there  was  a  mlshoist,  there  is  no  proof 
here  at  all  (on  the  contrary,  the  proof  is  the 
reverse)  that  the  company  were  in  any  wise 
notified  of  the  accident  at  that  time.  9» 
that  there  is  no  proof  that  the  company  had 
Imowledge  in  any  way,  either  by  notice  from 
others,  or  personal  notice  on  the  part  of  the 
snperintendent,  that  this  man  was  an  incom- 
petent man  for  this  work.  Tb&t  being  the 
principle  of  the  common  law,  we  think  that 
\mder  the  common  law  there  could-  be  no  re- 
covery. The  question,  then,  would  be  wheth- 
er the  mine  law  passed  in  t8S5  has  changed 
ttie  common  law  in  that  respect.  The  mine 
law,  in  one  of  its  sections,  requires  that  a 
Xierson  employed  at  an  engine  shall  be  a  so- 
ber and  competent  person.  Then  comes  the 
question  whether  this  company  employed 
him  as  a  sober  and  competent  i^rson,  or 
whether  they  had  knowledge  that  he  was  not 
sober  and  competent  The  uncontradicted 
proof  in  this  case  is  that  they  had  no  knowl- 
edge other  than  that  he  was  both  sob^  and 
competent.  Under  the  mine  law  the  ques- 
tion might  be  raised  whether  it  depends  up- 
on the  c(»npany's  knowledge  that  he  was  so- 
ber and  competent  or  not  We  do  not  think 
that  the  mine  law  of  1886  has  changed  the 
common  law  in  that  respect;  that  all  that  is 
required  of  them  is  that  they  shall  employ  a 
person  whom  tliey  believe  to  be  sober  and 
competent,  unless  knowledge  or  notice  is 
brought  home  to  them  of  the  tact  at  his  In- 
competency. That  view  of  the  mine  law  of 
1886  is  strengthened,  in  onr  opinion,  by  the 
peculiar  clause  which  follows,  and  is  made  a 
snbeequent  iwrt  of  the  same  law,  which  pre* 
scribes  that  the  employw  or  the  owner  or  the 


operator  shall  be  liable  for  any  wfflftal  fail- 
ure to  comply  with  the  provisons  of  the  mine 
law.  A  'willftd  failure  to  comply  with  the 
provisions  of  the  mine  law,'  to  our  mind, 
must  mean  that  there  must  Iiave  been  some 
knowledge  that  they  were  violating  it;  some 
knowledge  which  should  have  iadnced  them 
not  to  do  what  they  did  do;  must  have  been 
some  knowledge  of  the  fact  for  instance,  in 
this  case,  that  Miller  was  Ineompetent— that 
he  was  not  the  kind  <tf  man  who  abonld  have 
been  put  In  such  a  place.  Otherwise,  the 
word  ViUfnl,'  In  a  clause  of  tliat  Und  in  the 
law,  would  not  have  any  very  special  mean- 
ing. Our  Impression  Is,  therefore,  that  so 
far  as  the  act  of  1886  is  concerned,  it  does 
not  alter  the  rule  of  the  common  law  as  to 
the  liability  of  employers  for  injury  dene  by 
one  coemploye  to  another.  For  these  rea- 
sons, and  under  the  undlsimted  facts  in  the 
case,  and  the  testimony  of  all  the  witnesses, 
we  do  not  see  how  there  can  be  a  recovery 
on  the  part  of  tlie  plaintiffs,  and  therefore 
feel  constrained  to  direct  a  verdict  In  favor 
of  the  defendant" 

F.  W.  Bechtel,  for  appellants.  B.  H. 
Kaercher,  for  appellee. 

PER  CURIAM.  We  have  listened  with  In- 
terest to  the  earnest  ar^punent  of  the  appel- 
lants* (XMrnsel,  but  we  are  not  persuaded 
that  there  was  proof  of  negligence  on  the 
part  <rf  the  company  sufficient  to  go  to  the 
Jury.  The  competency  of  the  engineer  who 
made  the  hoist  at  the  time  of  the  accident 
was  the  controlling  question.  Next  came  the 
question  whether,  if  he  was  incompetent  the 
company  had  Imowledge  of  snch  incompe- 
tency. Upon  these  questions  we  concur  in 
opinion  with  the  learned  Judge  at  the  court 
below,  and  affirm  the  Judgment  for  flie  rea- 
sons  he  has  so  well  stated.  The  Judgment  is 
affirmed. 


(lU  Fa.  St  rO) 
O'BOTLB  et  al.  v.  LEHIGH  VAL.  COAI,  00. 

(Supreme  Court  of  Pennsylvania.     April  23, 
1894.) 

Appeal  from  court  of  common  pleas,  Schuyl- 
kill county;   Green,  Judge. 

Action  by  Ann  O  Bovle  and  others  against  the 
Lehigh  Valley  Coal  Company  for  damases  for 
the  death  of  John  O'Boyie.  Judgment  for  de- 
fendant    Plaintiffs  appeal.     AfBrmed. 

F.  W.  Bechtel,  for  appelianta.  8.  H.  Kaerch- 
er, for  appellee. 


PER  OURIAK.  We  affirm  the  Jadgment  in 
this  case  upon  the  reasons  given  by  the  learned 
judge  of  the  court  below  at  the  trial.  It  is 
identical,  in  all  its  legal  aspects,  with  Mulhem 
V.  Coal  Co.  (jnst  decided)  28  AtL  1087,  grows  out 
of  the  same  nnfortunate  acddent  and  rests  on 
the  Bsme  facts.  Employers  are  not  insurers. 
The  burden  of  showing  uegli^nce,  in  cases  like 
that  before  ub,  is  on  tne  plaintiff;  and  without 
such  proof  of  the  incompetency  of  the  engineer, 
and  of  the  knowledge  of  his  incompetency  fay 
the  company  defendant  as  would  support  a  ver- 
dict, the  case  of  the  plaintiff  was  not  made  out 
The  judgment  is  affinned. 
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STATE  9.  HODGSDlf. 


(«J  Tt.  U4) 

STATE  T.  HODGSON. 

(Soprem*  Court  of  Yermont.    Gwsnl  Term. 

April   16,   1894.) 

iMTOXiCATiira  LiqcoM— iLLaoAL  Tkaffio— Invor- 
liATiON— Motion  to  Qdash  — FoRmR  Con7IO- 
TioK — Motion  ts  Arrzst  or  Jddombnt — Poliob 
RsotrLATtox— Ddb  Pbooess  or  Ljiw— Bxoassiva 
FnNnaMaKT— Abridoisa  Pbitilbo^s. 

1:  A  motion  to  quaah  an  information  on  the 
(round  that  the  atate's  attomer  "had  no  lei^ 
aothority  to  make  and  file  sach  information  in 
aaid  cause"  does  not  raise  the  question  of  the 
Boffidency  of  the  information,  bo  as  to  permit 
the  action  of  the  court  on  the  motion  to  M  r»> 
Tieired  on  that  ground. 

2.  Under  R.  I.,  i  8806,  provldlne  that  on 
prosecutions  for  Illeeally  furnishing  Uqnor,  nn- 
leaa  defendant,  at  the  time  of  pleading  guilty, 
qieclfies  other  days  on  which  such  offenses 
were  committed,  ua  which  case  entry  thereof 
shall  be  made  on  the  Information,  and  become 
part  of  the  record,  the  offenses  to  wldch  be 
pleads  shall  be  held  to  hare  been  committed 
on  the  days  specified  In.  the  information,  it  can- 
not, in  the  absence  of  snch  entry,  be  shown 
that,  in  consideration  of  defendant's  pleading 
gnil^  to  the  offenses  charged,  state'*  counsel 
amed  that  he  ahenld  not  be  prosecated  for  any: 
offense  prior  to  the  conviction. 

8.  A  motion  in  arrest  of  Judgment  in  a 
criminal  case  cannot  properly  be  made  in  the 
■apreme  ooorL  though  the  Judgment  has  been 
reepited  1^  the  county  court;  and  R.  Ii.  I 
1700,  provides  that,  in  sudi  case,  if,  onl  inspec- 
tion of  the  record,  the  supreme  court  is  of  the 
opinion  that  jadgment  ought  to  be  rendered  on 
the  Terdict,  it  shall  render  it,  ••  by  section 
1699  the  province  of  the  siwreme  court  is  to 
review  questions  df  laW  decided  by  the  county 
court 

4.  Against  a  akotion  in  arrest  of  Jadgment 
defective  allegations  or  omissions  of  facts  in 
the  information  will  be  cured  by  verdict  where 
tt  is  to  he  presumed  from  lite  Issue  Joined  that 
without  proof  of  the  facts  the  verdict  would 
«ot  have  been  directed  or  given. 

5.  The  law  against  illegal  provision  of  in- 
toxieating  liquors  is  none  the  less  a  police  regu- 
lation that  on  conviction  for  a  second  offense 
it  requires  imprisonment  for  a  month  to  a  year 
in  the  honse  of  coqrection. 

6.  Under  R.  L.  S  3802,  providing  that  if  a 
person  sells,  furnishes,  or  gives  away  intoxicat- 
ing liquors  contrarjr  to  law  he  shall  be  fined 
and  imprisoned,  within  certain  limits  as  to 
amount  and  time,  selling  is  not  a  different  of- 
fense ^m  furnishing  or  giving  away,  the  thing 
prohibited  being  the  illegal  providing  of  in- 
toxicating liquors. 

7.  Bven  if  charging  sale,  furnishing,  "and" 
giving  away  of  intoxicating  liquor  in  the  same 
count  of  an  information  constitute  duplicity,  it 
cannot  be  reached  by  motion  in  arrest  of  Jndg^ 
ment.  • 

8.  ^e  legislature  having  provided  a  form 
of  information  for  illegal  provision  of  intoxi- 
cating Uqnor,  it  may  be  followed  without  re- 
gard to  common-law  forms,  so  long  as  it  does 
sot  invade  fundamental  rights  reserved  by  the 
constitution. 

9. Under  R.  L.  |  8S02,  providing  that, If  a 
person,  by  himself,  derk,  or  agent,  sells,  fni^ 
nlshes,  or  gives  away  iAtozicating  liquor  con- 
trary to  law,  he  shall  be  fined  and  imprisonedt 
the  form  of  Information  provided  by  section 

88B9,  "that of ,  on  the  day 

vt  — — ,  at  ,  did  at  divers  times  sdl, 

furnish  oi-  give  away  (as  the  case  may  be)  in- 
toxicating liquor,  without  authority,  contrary 
to  the  form  of  the  statute,"  coven  the  offense, 
and  informs  defendant  of  the  "cause  and  na- 
ture of  the  accusation,"  as  required  by  Const  e. 
1  (BtU  of  RighU),  art  10,  without  any  partien- 
lars  as  tq  kind,  quantity,  price,  and  person  to 
T.28A.D0.18— €9 


whotB  sold;   esped«Ily  •«  defendaat  U  satitM 
to  %  bUl  of  particulars. 

10.  The  provisions  of  the  Uqoor  law  that 
offenses  against  it  shall  stand  for  trial  the  first 
term,  that  a  continuance  shall  not  be  allowed 
without,  canse  shown,  that  a  ntdle  prosequi  or 
discontinuance  shall  not  be  entered  withont 
cause,  and  only  with  consent  of  the  court,  do 
not  invade  the  province  of  the  court,  or  pre- 
vent a  trial  being  by  "due  process  of  law," 
and  "la  accordance  with  the  Uw  of  the  land." 

11.  The  inhibition  of  Const  U.  S.  Amend. 
8,  against  excessive  bail,  fine,  and  crud  and 
unusual  puniBhrnent,  is  not  applicable  to  pros- 
ecutioDd  under  state  laws. 

13.  The  imnis&meBt  prescribed  for  a  seo- 
ond  conviction  for  illegal  provision  oi  intoxicat- 
ing liquors,  which  at  most  can  be  one  year  at 
hard  work  in  the  house  of  correction,  with  a 
fine  of  ^300,  or,  in  lieu  thereof,  three  years' 
imprisonment,  la  not  unreasonable. 

13.  As  the  provisions  of  the  llquo*  law 
against  Illegal  sales  apply  to  all  persons  alike, 
they  do  not  violate  the  Inhibttion  of  Const  U. 
S.  Amend.  14,  abridging  the  privUeges  or  im- 
munities of  dtizens  of  the  United  States,  or  de- 
nying equal  protection  of  law. 

Bxceptioos  ttova  Addiaon  oountr  eourt; 
Toft.  Judge. 

Edward  Hodgson  wa«  convicted  of  illegal 
furolBhlng  of  Intoxicating  lIq.uora,  and 
brings  exceptions,  and  moves  In  arrest  of 
Jadgment  Exception*  overruled,  and  mo- 
tion dented. 

The  information  waa  aa  foUowa:  "Bft  It 
remembered  that  Frank  Ii.  Fish,  atate'a  at- 
torney within  and  for  aaid  county,  cornea 
here  into  open  court,  in  bla  own  proper  per- 
son, and  upon  hia  oath  of  office  give*  said 
court  to  understand  and  be  informed  that 
Edward  Hodgson,  of  Orwell,  in  the  county 
of  Addiaon,  and  state  of  Vermont,  on  the 
7th  day  of  June,  A.  D.  1892,  at  Orwell.  In 
the  county  of  Addison  aforesaid,  did  at 
divers  times  sell,  furnish,  and  give  away 
Intoxicating  liquor,  without  authority,  con- 
trary to  the  form  of  the  statute  in  auch  caae 
made  and  provided,  and  against  the  jieace 
and  dignity  of  the  state.  And  the  aaid 
state's  attorney,  on  his  oath  aforesaid,  comes 
and  gives  said  court  further  to  understand 
and  be  informed  that  the  said  Edward 
Hodgson,  prior  to  this  time,  to  wit,  at  the 
December  term  of  the  county  court  held  at 
Mlddlebury  in  and  for  the  county  of  Addi- 
son, on  the  first  Tuesday  of  December,  A 
D.  1891,  before  and  by  consideration  of  said 
court  was,  las  appears  of  record,  convicted 
of  selling,  furnishing,  and  giving  away  in- 
toxicating liquor  against  the  law  In  sudi 
case  made  and  provided."  Before  plead- 
ing, the  respondent  filed  a  written  motion 
that  the  Information  be  quashed,  for  that 
the  state's  attorney  "had  no  legal  authority 
to  make  and  file  sndi  Information  in  said 
cause."  This  motion  was  overruled  by  the 
court,  and  the  respondent  excepted.  On 
trial  the  respondent  offered  to  show  that  at 
the  December  term  of  the  Addison  county 
court,  1891,  the  respondent  was  convicted  of 
six  first  offenses  upon  a  plea  of  guilty,  and 
that,  as  a  consideration  for  the  entering  of 
said  plea,  it  was  agreed  between  him  and 
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the  state's  attorney  that  If  be  would  so 
plead,  and  would  desist  from  the  further  Il- 
legal furnishing  of  intoxicating  liquor,  the 
state's  attorney  would  not  prosecute  him  for 
any  offense  prior  in  time  to  that  conviction. 
The  evidence  was  excluded,  and  the  respon- 
dent excepted.  Judgment  and  sentence 
were  respited,  and  the  cause  passed  to  the 
supreme  court  In  the  supreme  court  the 
respondent  filed  for  the  first  time  a  mo- 
tion In  arrest  of  Judgment 

F.  L.    Fish,   State's   Atty.    W.  H.   Bliss, 
for  respondent 

ROSS,  G.  J.      The  motion  to  quash  was 

properly  denied.  Whether  strictly  addressed 
to  the  discretion  of  the  trial  court,  and  not 
revlsable  in  this  court,  or  otherwise,  the 
ground  of  the  motion  was  that  the  state's 
attorney  had  no  authority  to  proceed  by  in- 
formation. That  ground  is  not  Insisted  up- 
on now.  While  held  to  be  addressed  to  the 
discretion  of  the  trial  court,  and  not  revlsable 
in  this  court,  because  it  cannot  be  treated  as 
a  matter  of  right,  in  State  v.  Stewart,  59  Vt 
273,  9  Atl.  659,  in  State  v.  Keyes,  8  Vt  57, 
State  V.  Davis,  52  Vt  376,  and  State  v. 
Header,  62  Vt  458,  20  AU.  730,  In  which, 
whether  the  entertainment  of  such  motions 
is  discretionary  with  the  trial  court  was  not 
raised  nor  considered,  the  denial  of  such  mo- 
tions by  the  trial  court  was  considered  and 
passed  upon  In  this  court.  In  the  case  last 
named  the  Judgment  of  the  trial  court  on 
such  a  motion  was  reversed,  and  the  com- 
plaint was  adjudged  Insufficient,  and  quash- 
ed. But  If  the  question  presented  by  such 
motion  can  be  entertained  in  this  court, 
it  can  be  entertained  only  upon  the  ground 
raised  by  the  motion,  and  passed  upon  by 
the  trial  court  Error  In  the  action  of  the 
trial  court  must  distinctly  appear.  The  par- 
ty cannot  be  allowed  to  urge  one  ground  for 
sustaining  the  motion  In  that  court,  and 
then,  in  this  court,  set  up  a  new  ground 
for  sustaining  It,— a  ground  not  considered 
ncM:  passed  upon  by  the  trial  court  The 
respondent's  counsel  contends  that  by  using 
in  the  motion  the  words  "such  information" 
be  thereby  raised  the  question  of  the  suffi- 
ciency of  the  information;  but  tliat  is  not 
the  ordinary  and  natural  construction  to 
be  placed  upon  the  language  of  the  motion. 
If  he  really  Intended  to  raise  the  question  of 
the  insufficiency  of  Information,  we  should 
have  expected  he  would  have  pointed  out 
wherein  he  claimed  it  was  insufficient  He 
should  have  done  so  to  have  raised  ttiat 
question.  It  is  not  for  the  trial  court  to 
hunt  for  some  concealed  rather  than  clearly- 
deflned  ground  for  entertaining  the  motion. 
For  this  court  to  revise  the  action  of  the 
trial  court  on  such  motion,— as  we  think 
it  might  if  it  was  shown  that  the  trial  court 
entertained  it  and  passed  upon  Its  sufficiency 
as  a  matter  of  law,— the  grounds  for  the  mo- 
tion, SB  well  as  the  action  of  the  trial  court, 


should  be  clearly  and  folly  set  forth;  other- 
wise this  court  will  assume  that  the  trial 
court  denied  the  motion  as  a  matter  of  dis- 
cretion. 

2.  The  county  court  properly  excluded  the 
offered  testimony  of  the  respondent  with 
reference  to  his  agreement  with  the  state's 
attorn^  in  regard  to  what  offenses  should 
be  covered  and  merged  in  his  form«'  con- 
viction. The  statute  is  specific  (B.  L.  { 
3806)  that,  "unless  the  respondent,  at  the 
time  of  pleading  guilty,  specifics  some  other 
days  on  which  such  offenses  were  commit- 
ted. In  which  case  an  entry  thereof  shall  be 
made  upon  such  complaint.  Indictment  or  in- 
fomation,  and  become  a  part  of  the  record," 
the  offenses  to  which  he  pleads  "shall  be 
held  to  have  been  committed  on  the  days 
specially  set  forth  in  such  complaint  Indict- 
ment or  Information."  The  offered  testi- 
mony would  contradict  the  record  of  the 
former  convlctlcm.  This  is  not  allowable. 
State  V.  Haynes,  35  Vt  665.  O^e  record 
Imports  verity  of  the  facts  stated.  If  the 
Information,  as  drawn,  did  not  truly  describe 
the  offenses  to  which  he  desired  to  plead 
guilty,  the  statute  gave  him  an  opportunity 
to  have  it  amended  so  that  it  would.  The 
exceptions  are  not  sustained,  and  the  re- 
spondent takes  nothing  thereby.  The  coun- 
ty court  respited  Judgment  and  sentence. 
The  case  stands  now  for  Judgment  and 
sentence  in  this  court     R.  L.  |  1700. 

3.  But  the  respondent  has  filed  in  this 
court  an  elaborate  motion  in  arrest  of  Judg- 
ment While  such  motions  are  usually  al- 
lowed to  be  filed  at  any  time  before  final 
Judgment,  as  they  present  the  question 
whether,  upon  the  record,  legal  Judgment 
and.  sentence  can  be  passed,  yet  under  our 
system  of  passing  criminal  causes  from  the 
trial  court  to  this  court,  it  is  apparent  that 
It  was  contemplated  that  this  court  should 
sit  only  as  a  court  of  oror  in  such  cases. 
R.  L.  §  1699— the  only  statute  on  the  subject 
—reads:  "Questions  of  law  decided  by  the 
county  court,  arising  upon  demurrer,  or  trial 
by  Jury,  or  upon  motion  in  arrest,  in  prose- 
cution by  indictment,  or  information  for  a 
crime  or  misdemeanor,  shall,  after  verdict 
of  guilty  is  returned,  upon  motion  of  the  re- 
spondent, be  allowed  anA  placed  upon  the 
record;  and  the  same  shell  thereupon  pass 
to  the  supreme  court  for  final  decision." 
Then  R.  L.  {  1700,  is:  "If  upon  the  inspec- 
tion of  the  record  in  a  cause  where  Judg- 
ment sentence  and  execution  has  been  re- 
spited and  stayed,  the  supreme  court  is  of 
the  opinion  that  Judgment  ought  to  be  ren- 
dered Upon  the  verdict,  it  shall  render  Judg- 
ment and  sentence  thereon,  and  cause  execu- 
tion thereof  to  be  done."  fYom  these  pro- 
visions of  the  statute  we  think  that  a  motion 
In  arrest  of  Judgment  and  sentence  cannot 
properly  be  filed  in  this  court;  that  such  mo- 
tions should  be  filed  in  and  be  passed  upon 
by  the  trial  court  and  come  to  this  court  as 
matter  of  error.    We  might  properly   dis- 
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poae  of  tbis  motion  on  tbls  ground.  But  the 
sbaracter  of  the  motion  Is  bo  far-reaching 
that  this  court  'would,  on  proper  application, 
remand  the  cause  to  the  trial  court  to  allow 
the  respondent  to  file  his  motion,  and  have 
It  passed  upon  there.  Such  being  the  case, 
and,  inasmuch  as  the  questions  arising  on 
the  motion  have  been  fully  argued  and  con- 
sidered, we  have  concluded  to  pass  upon  the 
sufficiency  of  the  motion  as  though  it  had 
come  regularly  before  this  court.  Such  mo- 
tions are  somewhat  limited  in  thetar  opera- 
tion. They  do  not  always  reach  all  defects 
which  would  be  reached  by  a  general  de- 
murrer. They  are  confined  to  the  record. 
A  general  demurrer  reaches  every  material 
defect  in  substance.  After  verdict  every 
reasonable  intendment  Is  made  in  support  of 
the  verdict,  if  there  Is  nothing  on  the  re<>- 
ord  to  prevent  It  1  Chit.  PI.  p.  673,  note 
1.  It  Is  there  said:  "The  general  principle 
upon  which  it  depends  appears  to  be  that 
where  there  Is  any  defect.  Imperfection,  or 
omission  in  any  pleading,  whether  In  sub- 
stance or  form,  which  would  have  been  a 
fatal  objection  upon  demurrer,  yet,  If  the 
Issue  Joined  be  such  as  necessarily  required, 
on  the  trial,  proof  of  facts  so  defectively  or 
Imperfectly  stated  or  omitted,  and  without 
which  It  Is  not  to  be  presumed  that  either 
the  Judge  would  dteect  the  Jury  to  give,  or 
the  Jury  would  have  given,  the  verdict,  such 
defect,  imperfection,  or  omission  is  cured  by 
the  verdict"  That  Is,  "the  court  will,  after  a 
verdict,  presume  or  Intend  that  the  particu- 
lar thing  which  appears  to  be  defectively 
or  imperfectly  stated  or  omitted  in  the 
pleading  was  proved  at  the  trial;  and  such 
an  intendment  must  arise,  not  merely  from 
the  verdict  but  from  the  united  effect  of  the 
verdict  and  the  Issue  upon  which  such  ver- 
dict was  given."  But  where  no  ground  of 
complaint  or  action  is  set  out  the  com- 
plaint indictment,  information,  or  declara- 
tion will  not  be  aided  by  verdict  This 
subject  has  been  frequently  before  this  court 
and  been  fully  elaborated,  elucidated,  and 
approved.  Harding  v.  Cragle,  8  Vt.  509; 
Morey  v.  Homan,  10  Vt.  564;  Manwell  v. 
Manwell,  14  Vt  14;  Needham  v.  McAuley, 
18  Vt  68;  aosson  v.  Staples,  42  Vt  226; 
and  recently  State  ▼.  Freeman,  63  Vt  496, 
22  Aa  621;  Noyes  T.  Parker,  64  Vt  379, 
24  Ati.  12. 

Keeping  these  limitations  of  the  scope  of 
the  motion  In  arrest  In  mind,  we  will  consid- 
er the  elaborate  objections  and  contentions 
of  the  respondent's  counsel.  We  quite  agree 
with  his  contention  that  with  respect  to  sub- 
stantial allegations  to  be  contained  in  the 
pleadings,  this  dass  of  crimes  Is  no  excep- 
tion to  those  required  In  charging  the  high- 
est crimes.  As  said  by  this  court  In  State 
V.  Davis,  52  Vt  376:  "This  class  of  cases  Is 
no  exception  to  the  generality  of  criminal 
cases;"  and.  In  State  v.  Haley,  Id.  476: 
"This  class  of  statutory  crime  stands  for  the 
same  ccmsideration,  and  is  subject  to  the 


same  rules  of  law,  as  any  other  crime." 
Under  this  rule  we  need  not  consider  wheth- 
er the  crimes  charged,  and  of  which  respond- 
ent was  found  guilty,  are  Infamous  under  the 
laws  and  the  decisions  of  the  United  States 
supreme  court  cited  by  the  respondent. 
That  court  and  all  other  courts  of  final  re- 
sort so  far  as  we  are  aware,  have  classed 
offenses  against  the  various  laws  of  the 
states  regulating  or  prohibiting,  unless,  in 
excepted  cases,  for  specific  purposes,  the  sale 
of  Intoxicating  liquors,  as  misdemeanors, 
within  the  police  power  of  the  various  states 
to  regulate,  restrain,  and  punish,  as  the  stat- 
utes of  the  several  states  might  provide,  un- 
less such  statutes  Invaded  some  constitution- 
al right  secured  to  the  accused.  While  it  Is 
difficult  to  define  and  limit  in  exact  terms 
the  police  power  of  the  state,  It  Is  generally 
held  to  extend  to  all  regulations  affecting  the 
health,  good  order,  morals,  peace,  and  safety 
of  society  (Butler  v.  Chambers,  36  Minn.  69, 
30  N.  W.  308,  1  Am.  St  Rep.  638,  and  note; 
Thorpe  V.  RaUroad  Co.,  27  Vt.  140,  62  Am. 
Dec.  625,  and  note;  Slaughtertiouse  Cases, 
16  WalL  62;  Mugler  v.  Kansas,  123  U.  S.  205, 
8  Sup.  Ot  273;  People  v.  Wagner,  86  Mich. 
594,  49  N.  W.  609),  and  to  Include  the  right 
to  regulate  and  control  the  mauTifacture  and 
sale  of  Intoxicating  llqn(»«.  Article  5  of  the 
bUl  of  rights  of  this  state  expressly  reserves 
to  the  legislature  the  right  to  regulate  this 
power.  It  reads:  "That  the  people  of  this 
state  by  their  legal  representatives,  have  the 
sole,  Inhermt  and  exclusive  right  of  govern- 
ing and  regulating  the  Internal  police  of  the 
same."  But  In  exercising  this  right  the  leg- 
islature cannot  deprive  a  citizen  of  an  essen- 
tial right  secured  by  the  bill  of  rights  or  con- 
stitution, such  as  depriving  him  of  the  right 
to  be  tried  by  a  common-law  jury.  State  v. 
Peterson,  41  Vt  604.  It  Is  further  contend- 
ed that  the  law  under  consideration  cannot 
be  a  p<^ce  regulation,  because  It  requires  the 
court,  on  conviction  for  a  second  offense,  to 
imprison  the  convict  hot  less  than  a  month 
nor  more  than  a  year.  The  statute  of  Kan- 
sas under  consideration  in  Mugler  v.  Kansas, 
supra,  gave  the  court  power  to  fine  or  Im- 
prison on  either  the  first,  second,  or  subse- 
quent conviction,  limiting  the  time  <m  the 
first  conviction  from  20  to  90  days,  and  the 
second  conviction  from  60  days  to  6  months, 
and  on  every  subsequent  conviction  from  8 
months  to  1  year.  The  fines  that  could  be 
Imposed  varied  from  $100  to  ^1,000.  ¥et 
this  was  held  by  the  supreme  court  of  the 
United  States  to  be  a  police  regulation.  For- 
merly, under  this  law,  in  this  state,  the  Im- 
prisonment was  in  the  county  Jail.  When 
only  a  fine  was  imposed,  the  convict  was 
committed  to  the  county  jail,  to  remain  until 
the  fine  was  paid.  In  the  course  of  time  the 
house  of  correction  was  established  to  take 
the  place  of  the  county  jails  as  a  place  of 
Imprisonment  both  as  being  better  equipped 
for  the  conflnem«it  of  the  prisoner  humane- 
ly, and  for  affording  him  an  opportunity  to 


Digitized  by  V^OOQ IC 


1099 


ATLANTIC  BEPOKTER,  Vol.  28. 


(Vt 


woric  out  bis  fine.  This  Is  within  the  letter 
and  spirit  of  cliapter  2,  {  37,  of  tlie  constita- 
tion.  If  liis  offenses  are  numerous,  so  tbat 
his  fine  Is  large,  still  bis  imprisonment  ma; 
be  avoided  by  payment,  and  if  he  does  not 
pay  the  term  of  Imprisonment  is  limited; 
whereas  under  imprisonment  in  the  county 
Jail  there  was  no  discharge  except  by  pay- 
ment. Hence  whether  the  imprisonment  is 
in  the  bouse  of  correction  or  in  the  county 
jail  does  not  affect  the  law  as  a  police  regu- 
lation. The  statute  complained  of  provides 
(B.  L.  {  3802):  "If  a  person  by  bimsdf,  clerk, 
servant  or  agent  sells,  furnishes  or  gives 
away,  or  owns,  keeps,  or  possesses  with  intent 
to  sell,  famish,  or  give  away  intoxicating  liq- 
uor or  cider,  in  violation  of  law,  he  shall  for- 
feit for  each  offence  to  the  state,  upon  the  first 
conviction  not  less  than  five  nor  more  than 
one  hundred  dollars,  and  may  also  be  im- 
prisoned in  the  discretion  of  the  court,  not 
more  than  thirty  days;  upon  a  second  and 
each  subsequent  conviction,  not  less  than  ten 
nor  more  than  two  hundred  dollars  for  each 
offence,  and  shall  also  be  imprisoned  not  less 
tban  one  month  nor  more  than  one  year." 
B.  L.  f  3803,  provides  that  prosecutions  may 
be  had  before  the  county  court  or  a  justice 
of  the  peace  on  comidaint  of  the  grand  jurors, 
or  information  of  the  state's  attorney.  B. 
L.  S  3859,  prescribes  the  form  of  a  complaint 
or  information,  the  essential  of  which  is  "that 

of ,  on  the day  of ,  at 

,  did  at  divers  times  sell,  furnish,  or 

give  away  (as  the  case  may  tie)  intoxicating 
liquor,  without  authority,  contrary  to  the 
form  of  the  statute,"  etc.  B.  L.  {  3860: 
"Under  the  foregoing  complaint  every  dis- 
tinct act  of  selling,  furnishing  or  giving  away 
may  be  proved,  and  the  court  shall  impose 
a  fine  for  such  offence."  When  this  form  of 
complaint  or  information  was  first  prescrib- 
ed, some  prosecuting  officers  drew  the  Infor- 
mation with  a  himdred  or  more  counts  for 
selling,  as  many  for  furnishing,  and  as  many 
for  giving  away.  This  only  enhanced  the 
costs,  and  the  court  hdd  tttat  It  was  un- 
necessary; that  the  separate  counts  furnished 
the  respondent  no  additional  information  ex- 
cept the  days  on  which  the  (Senses  were 
diarged  were  varied;  but  held  that  under 
this  complaint  the  respondent  was  entitled 
to  a  specification,  or  bill  of  particulars,  set- 
ting forth  as  well  as  the  prosecuting  officer 
was  able  the  claimed  offenses  for  which  he 
should  ask  a  conviction  on  the  trial.  State 
V.  Conlin,  27  Vt.  323;  State  v.  Freeman,  Id. 
625;  State  v.  Bacon,  41  Vt  532;  State  ▼. 
Eowe,  43  Vt  207;  State  v.  Davis,  52  Vt 
876;  State  v.  Wooley,  58  Vt  357,  10  Ati.  84. 
In  1858  the  legislature  provided  that  but 
one  count  should  be  required  and  allowed 
^for  in  the  taxation  of  costs.  The  court  also 
held  that  the  state  must  be  confined,  on  the 
trial,  to  the  offenses  specified  (State  t.  Bowe, 
supra),  but  that  the  court  bad  the  power, 
when  it  would  work  no  disadvantage  to  the 
respondent,  to  allow  the  specifications  to  be 


amended.  Under  tliese  conditions  the  trial 
of  these  causes  has  gone  on  for  nearly  40 
years  without  special  complaint  inconven- 
ience, or  hardship;  certainly  none  wlilch  has 
successfully  appealed  to  tlie  legislature  for 
modification.  In  administering  the  law  this 
court  held  that  ev«ry  traversable  fact  must 
be  alleged,  with  time  and  place,  and  without 
such  allegation  the  information  was  bad. 
State  V.  Kennedy,  38  Vt  563;  State  v, 
O'Keefe,  41  Vt  691.  It  also  held  that,  if 
the  words  "at  divers  times"  wore  omitted, 
but  one  offense  could  be  shown.  State  v. 
Jones,  39  Vt  370.  Also  tbat  the  count  pre- 
scribed was  not  bad  for  duplicity.  State  v. 
Brown,  36  Vt  560.  It  is  now  contended  that 
these  decisions  are  erroneous;  that  the  pre- 
scribed form  is  in  the  disjunctive^  and  au- 
thorizes the  charging  of  but  one  class  of  of- 
fenses,—either  a  sale,  a  furnishing,  or  a  giv- 
ing away.  This  contention  assumes  tbat  a 
sale  of  intoxicating  liquor  under  the  statute 
is  a  different  offense  from  famishing  ;t  or 
giving  it  away.  But  this  is  not  Irua  The 
thing  prohibited  consists  In  providing  intox- 
icating liquor  contrary  to  law.  It  may  he 
done  in  any  one  of  the  three  ways  specified. 
A  sale,  a  furnishing,  a  giving  away  of  intox- 
icating liquor,  each  is  the  prohibited  provis- 
ion of  it  aimed  to  be  suppressed  by  the  stat- 
ute. The  quality  and  magnitude  of  the  of- 
fense is  the  same,  the  penalty  and  mode  of  en- 
forcement the  same,  in  whichever  of  the  three 
ways  it  is  committed.  The  form  of  the  pre- 
scribed complaint  that  the  accused  ''did  svH, 
furnish  or  give  away,"  etc.,  indicates  that 
with  the  words  "at  divers  times"  omitted, 
but  one  offense  against  the  statute,  commit- 
ted in  one  of  the  ways  specified,  disiunctive- 
ly,  was  intended  to  be  charged,  as  held  in 
^tate  V.  Jones,  supra.  But  every  transac- 
tion violating  this  law  comes  within  one  of 
these  terms.  The  prosecutor  is  confined  to  a 
single  count  He  must  frame  it  to  meet 
the  working  phases  of  his  proof.  Without 
the  words  "at  divers  times"  it  charges  but 
cue  offense.  Whether  the  complaint  charges 
the  sale,  fomlslilng,  and  giving  away  con- 
junctively or  disjunctively.  If  a  sale  is 
shown,  the  other  words  are  surplusage,  and 
vice  versa.  With  the  words  "at  divers 
times"  added,  it  gives  notice  that  more  titan 
one  or  many  offenses  may  be  claimed  to  be 
shown  at  the  time  and  place  specified.  It  is 
not  unlike  the  common  count  In  assamx>sit 
for  goods  sold  and  delivered,— single,  but 
many  different  sales  may  be  shown  under  it 
But  if  double,  duplicity  is  not  readied  by  a 
motion  in  arrest  of  judgment  The  respond- 
ent availed  himself  of  his  right  to  specifica- 
tions, and  they  were  furnished.  The  of- 
fenses, whether  by  a  sale,  furnishing,  or  giv- 
ing away,  are  of  the  same  degree,  whether 
for  first  or  second  conviction,  require  the 
same  or  a  similar  plea,  the  same  or  a  similar 
verdict  and  are  similarly  punished.  The 
fact  tbat  they  are  included  in  one  count  does 
not  invade  anjt  oopsjtitational  or  other  right 
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znor6  than'  if  they  -were  In  separate'  counts. 
"In  criminal  proceecUnga  the  joinder  of  dif- 
ferent ofCenses  of  the  same  degree  in  an  In- 
dictment does  not  render  the  proceeding  de- 
fective, though  it  is  a  matter  of  discretion  in 
the  conrt  on  motion  to  quash  an  indictment 
so  framed."  1  Chit  PL  201;  King  v.  King- 
ston, 8  East,  41;  Young  v.  King,  3  Term.  £. 
98.  The  last  case— an  Indictment  for  obtain- 
ing goods  under  false  pretenses,  against  the 
statute,  'Where  the  sentence  was  trausporla- 
tion  for  seven  years— was  held,  to  be  a  misde- 
meanor, and  that  the  indictment  need  not 
meet  the  requirements  of  the  common  law, 
provided  it  met  those  of  the  statute.  The 
constitution  of  the  state,  its  provision  for  a 
legislature  to  enact  la'ws,  the  committal  to  It 
of  the  exclusive  right  and  power  to  govern 
and  regulate  the  internal  police  of  the  state, 
as  'Well  as  the  statutes  of  the  state,  proceed 
}pon  the  theory  that  the  state  has  the  right 
«nd  power  to  change  and  vary,  at  its  pleas- 
ure, both  in  criminal  and  civil  matters,  the 
methods  of  procedure,  so  long  as  it  does  not 
invade  the  fundamental  rigi^ts  of  the  citizen 
reserved  by  the  constitution.  It  does  not,  as 
some  seem  to  think,  tie  up  the  legislature  to 
follow  oommon-law  methods  of  procedure, 
even  in  criminal  cases.  But  it  may  be  help- 
ful to  ascertain  what  the  common  law  re- 
quired. It  had  no  different  rule  as  to  the 
deflniteness  of  pleadings  in  criminal  than  in 
civil  matters.  Says  Mr.  Ohitty  (1  Ohlt  Pi. 
213):  "The  observations  Off  Lord  Chief  Jus- 
tice De  Grey  on  the  structure  of  an  Indlct- 
moit  are  very  forcible,  and  equally  applica- 
ble to  the  pleadings  in  civil  actions.  The 
charge  must  contain  such  a  description  of  the 
injury  or  crime  that  the  defendant  may  know 
what  injury  or  crime  it  is  which  he  is  called 
upon  to  answer;  that  the  Jury  may  appear 
to  be  warranted  in  their  conclusion  at  guilty 
or  not  guilty,  upon  the  premises  delivered  to 
them;  and  that  the  court  may  see  such  a 
definite  injury  or  crime  that  they  may  apply 
the  remedy  or  the  punishment  which  the  law 
prescribes.  The  c^tainty  essential  to  the 
charge  consists  of  two  parts,- the  matter  to 
be  charged  and  the  manner  of  charging  it" 
This  extract  is  taken  from  the  learned 
Judge's  opinion  d^vered  in  the  bouse  of 
lords  In  Bex  v.  Home,  Cowp.  672.  It  is  a 
celebrated  case,  which  grew  out  of  our  revo- 
lution, was  carefully  tried,  and' thoroughly 
considered  both  In  the  trial  court  by  Lord 
Mansfield  and  in  the  house  of  lords.  The 
learned  Judge  furth»  says:  "An  to  the 
matter  to  be  charged,  whatever  circum- 
stances are  necessary  to  constitute  the  crime 
imputed  must  be  set  out  and  all  beyond  are 
surplusage.  •  •  *  Secondly.  As  to  tiiie 
manner  of  making  the  averment  There  are 
cases  where  a  direct  and  positive  averment 
is-necessary  to  be  made  in  m>ecific  terms;  as 
where  the  law  has  fixed  and  appropriated 
technical  terms  to  describe  a  crime,— as  in 
murder,  bnrglaty  and  othecs.  It  Is  likewise 
tree  that  in  all  casea  those  facts  which  are 


descriptive  of  the  crime  must  be  introduced 
upon  the  record  by  averments  in  (^position 
to  argument  and  inference."  Applying 
these  clearly-expressed  rules  to  the  case  at 
bar,  the  offense  created  by  the  statute  is  the 
provision  of  intoxicating  liqours  without  the 
authority  of  law,  either  by  a  sale,  furnishing, 
or  giving  away.  There  are  no  circumstances 
necessary  to  be  set  out  to  constitute  either  of 
these  acts  an  offense.  The  terms  of  the  stat- 
ute as  clearly  import  the  prohibited  offense 
as  any  terms  can.  The  offense  is  neither 
heightened  nor  lessened  by,  ^or  dependent 
upon,  the  kind  or  amount  of  intoxicating  liq- 
uor sold,  nor  upon  tlie  person  to  whom  the 
sale,  furnishing,  or  giving  away  is  made, 
nor  upon  the  amount  of  money  received,  nor 
upon  whether  made  by  the  respondent,  or  by 
some  one  for  him.  None  of  these  particulars 
need  be  set  forth  to  notify  the  req>ondent  of 
the  offense  with  which  he  is  charged  and 
called  upon  to  answer,  nor  to  apprise  the 
Jury  of  what  they  are  to  convict  or  acquit 
him,  nor  to  apprise  the  court  of  the  sen- 
tence which  it'  should  impose.  The  pre- 
scribed form  covers  the  offense  in  the  exact 
and  easily  understood  language  of  the  statute 
which  creates  it  This  is  sufficient  State  v. 
Daley,  41  Vt  654;  State  v.  Cktok,  38  Vt  437; 
State  V.  Jones,  33  Vt  443;  State  v.  Mat- 
thews, 42  Vt  542;  State  v.  Ciark,  44  Vt  636; 
State  V.  Benjamin,  49  Vt  101;  State  v.  Hlg- 
gins,  53  Vt  108;  State  v.  Miller,  60  Vt  00, 12 
Aa  526;  State  v.  Campbell,  9i  Am.  Dec 
251  and  note;  Bish.  Cr.  Proc.  614.  Mr. 
Bishop  says:  "The  allegations  must  cover 
so  many  of  the  statutory  terms  as  will  show 
a  prima  facie  violation  of  the  'written  law, 
and  need  cover  no  more."  It  is  not  on  an- 
cient crime,  which  has  l>een,  from  time  im- 
memorial, clothed  in  special  terms,  which  by 
long  use  have  become  the  most  apt  and  defi- 
nite ones  to  describe  the  exact  crime.  The 
statute  sometimes  prescribes  the  punishment 
of  a  common-law  crime  without  defining  it 
or  creates  an  offense  and  prescribes  no  tarm 
for  an  information.  In  such  cases  it  Is  well 
held  that  the  common-law  requlr^nents  in 
charging  it  must  be  met  By  statute  enacted 
in  1787,  and  continued  since  that  time  (R. 
L.  {  680),  the  common  law,  whMi  applicable 
to  the  local  situation  and  circumstances,  and 
not  repugnant  to  the  constitution  or  laws, 
has  been  the  law  in  this  state,  but  not  other- 
'wisa  But  by  this  statute  the  common  law  is 
not  in  force  in  charging  a  statutory  crime 
created  in  <dear,  definite  terms,  with  a  pre- 
scribed form  for  charging  It  tn  the  terms  of 
the  statute.  It  is  sufficient  In  such  a  case  to 
follow  the  prescrll>ed  form.  The  respondent 
contends  that  the  prescribed  form  is  defect- 
ive, ta  that  It  does  not  require  the  names  of 
the  persons  to  whom  sales  axe  claimed  to 
have  been  made  to  be  set  forOi;  that  sales 
must  be  made  to  some  person.  But  this  con- 
tention is  based  on  the  requirements  of  the 
common  law  when  applicable.  The  specifi- 
cations ordinarily  would,  ^d  did  ia  tUs 
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case,  supply  this  Information.  Some  courts 
have  maintained  this  contention  in  regard  to 
the  statutes  which  they  had  under  considera- 
tion. Whether  the  operation  of  the  common 
law  was  limited  In  those  states,  as  it  is 
in  this,  does  not  appear.  But  the  decisions 
of  courts  of  final  resort  are  nearly  evenly  di- 
vided on  this  subject  This  court  has  held 
that  the  names  of  the  i)ersons  need  not  be 
set  forth.  State  v.  Munger,  15  Vt  290; 
Blsh.  Or.  Proc.  %  1037,  and  note.  The  author 
there  says:  "On  both  sides  they  seem  sup- 
ported by  a  considerable  weight  of  reason- 
ing. •  *  •  Undoubtedly  indentlfication 
may  be  made  sufficiently  clear  to  satisfy  the 
demands  of  the  legal  principles  without  the 
name."  Without  doubt  the  difference  In  the 
decisions  is  controlled,  In  some  degree,  at 
least,  by  the  difference  in  the  language  of  the 
statutes  creating  the  offense. 

It  is  also  contended  that  the  particulars  of 
the  kind  of  liquor,  price,  and  name  of  the 
person  to  whom  sold  should  be  set  forth  In 
the  information,  both  to  apprise  the  respond- 
ent of  the  evidence  be  has  to  meet,  and  to 
have  the  record  protect  him  from  a  second 
conviction  for  the  same  offense.  It  is  never 
necessary  for  the  state  to  disclose  what  Is 
merely  Its  proof  of  the  commission  of  the  of- 
fense charged  in  the  information.  If  the  rec- 
ord does  not  Itself  Identify  the  offense  or  of- 
fenses for  which  conviction  has  been  h^d,  on 
the  trial  of  a  subsequent  prosecution  such 
Identification  may  be  made  by  parol  testi- 
mony. If  these  particulars  were  set  out  In 
the  information,  resort  might  have  to  be  had 
to  parol  proof  to  Identify  the  offense  for 
which  conviction  was  had.  It  might  occur 
that  the  same  resxKtndent  made  more  than 
one  sale  of  the  same  kind  and  quantity  of 
liquor  to  the  same  person,  at  the  same  price, 
at  the  same  place,  on  the  same  day.  Be- 
sides, by  the  common  law  It  always  has 
been  held  that  the  prosecutor  need  not  set 
forth  the  name  of  the  person  when  unknown. 
It  is  sufficient  to  state  that  his  name  is  un- 
known. Thereupon,  by  the  common  law,  the 
name  Is  not  Indispensable.  These  particu- 
lars of  the  kind,  quantity,  price,  and  person 
to  whom  sold  are  seldom  known  to  the  pros- 
ecutor imtil  revealed  by  the  witness  upon 
the  stand.  Without  these  particulars  the 
prescribed  form  answws  every  essential  re- 
quirement of  the  common  law  In  regard  to 
informations  or  Indictments.  The  prescribed 
form  sets  forth  In  clear  language,  easily  to 
be  understood,  "the  cause  and  nature  of  the 
accusation."  It  meets  fully  the  tenth  artl<de 
of  the  bill  of  rights  in  this  respect  By  the 
use  of  the  words  "at  divers  times"  on  the 
day  named,  it  notifies  him  that  he  may  be 
called  upon  to  meet  more  than  one  offense 
committed  in  one  of  the  ways  named.  The 
prosecution  is  never  confined  to  prove  the  of- 
fense on  the  day  specified  In  the  Information, 
If  the  proof  Is  within  the  time  limited  for  the 
prosecution  of  the  offense.  The  accused  can 
4rf  right  call  upon  the  prosecutOT  to  specify 


more  folly  what  is  claimed  to  be  incladed 
under  these  general  terms.  This  is  analo- 
gous to  the  common  counts  In  assumpsit  in 
dvll  cases  which  grew  up  under  the  common 
law.  The  defendant  In  a  civil  case  is  enti- 
tled to  notice  of  what  he  \b  called  upon  to 
meet  as  much  as  a  respondent  in  a  criminal 
case,  and  for  the  same  reasons.  Under  these 
common  counts  it  has  always  been  held  that 
the  plaintiff  might  show  any  number  of 
claims  of  the  class  described,  and  for  this 
reason  that  the  defendant  was  entitled,  as  a 
matter  of  right,  to  a  bill  of  particulars  or 
specifications,  and  tliat  such  specifications 
supplied  what  was  lacking  by  the  generality 
of  the  count  in  regard  to  the  particulars  and 
number  of  similar  claims  which  the  plaintlfl 
would  call  upon  the  defendant  to  litigate. 
In  this  view  tbe  Information,  aided  by  speci- 
fications, is  good  by  the  rules  of  the  common 
law;  but,  whether  It  be  or  not,  the  legisla- 
ture has  an  undoubted  right  to  change  and 
mold  the  forms  of  procedure,  so  long  as  It 
does  not  deprive  the  accused  of  any  consti- 
tutional right  It  has  not  done  so  in  the  case 
at  bar.  Further,  on  a  motion  in  arrest  of 
judgment  the  information  and  verdict,  which 
constitute  the  record,  aided  by  the  prescrip- 
tive Intendments,  are  -ample  to  uphold  a 
judgment  and  sentence. 

The  respondent's  counsel  further  contends 
that  the  legislature.  In  other  parts  of  this 
law,  not  brought  under  consideration  by  his 
motion,  by  enacting  that  this  class  of  cases 
shall  stand  for  trial  the  first  term,  that  a 
continuance  shall  not  be  allowed  without 
cause  shown,  and  that  a  nolle  prosequi  or 
discontinuance  shall  not  be  entered  without 
cause,  and  only  with  the  consent  of  the  court, 
has  Invaded  the  province  of  tbe  court,  ao 
that  the  respondent  under  them  does  not 
have  a  common-law  jury  trial,  and  for  that 
reason  the  whole  law  Is  unconstitutional. 
We  do  not  understand  that  any  of  these  pro- 
visions trench  upon  the  province  of  the  court 
The  legislature-  Is  to  establish  courts,  and  de- 
fine their  jurisdiction  and  powers  in  acoMd- 
ance  with  the  constitution.  All  cases,  im- 
less  under  some  rule  of  court,  which  the  leg- 
islature has  either  expressly  or  Impliedly  au- 
thorized tbe  court  to  make,  stand  for  trial 
the  first  term  of  the  court,  and  cannot  be 
continued  or  discontinued  without  tbe  pa- 
mlsslon  of  the  court  No  absolute  or  discre- 
tionary power  of  the  court  Is  taken  away  by 
these  provisions.  This  class  of  cases  la  not 
exceptional  in  their  manno'  of  trIaL  They  are 
proceeded  with  like  all  other  cases.  The  se- 
lection and  impaneling  of  the  jury,  the  rules 
of  evidence,  burden  of  proof,  and  procedure 
In  the  trial.  Is  the  same  as  In  all  other  crim- 
inal cases.  What  has  been  said  in  regard  to 
the  scope  of  the  Information,  aided  by  Bi>eci- 
ficatlons,  to  which  the  respond^it  was  enti- 
tled as  a  matter  of  right,  and  which  were 
furnished  to  him,  and  In  regard  to  tbe  ordv 
and  manner  of  his  trial,  makes  the  respond- 
ent's trial  a  trial  by  "due  procees  of  law,"  and 
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"In  accordance  with  tbe  law  of  the  land," 
within  the  vaiylng  deflnltlonB  of  those  gener- 
al terms  as  claimed  by  the  respondent's  coun- 
sel. He  was  notified  In  clear  and  unmistak- 
able langiiage  of  the  offense  with  whicb  he 
was  charged.  He  heard  the  evidence  by 
which  It  was  sought  to  be  established,  was 
given  ample  opportunity  to  meet  it  by  coun- 
ter evidence,  and  was  given  an  impartial 
Jury  to  determine  whether  the  charges  were 
established  beyond  a  reasonable  doubt  All 
of  the  many  contentions,  objections,  and  crit- 
icisms of  the  respimdent  upon  this  point  con- 
centrate—First, upon  whether  the  informa- 
tion, aided  by  the  specifications,  sufficiently 
Informed  him  of  "the  cause  and  natnre  of 
hlB  accusation;"  and,  secondly,  whether  in 
enacting  the  law  the  legislature  invaded  and 
took  from  the  trial  court  some  of  its  essen- 
tial constitutional  prwogatives,  both  of  which 
have  been  considered.  We  need  not  stop  to 
apply  what  has  been  said  to  each  contention 
in  detail 

4.  He  further  contends  that  the  statute  is 
tmconstltntlonal,  because  It  authorizes  the 
requirement  of  excessive  bail,  the  imposi- 
tion of  fines  excessive  and  disproportionate 
to  the  offense  alleged,  and  the  infliction  of 
crael  and  unusual  puniAment  The  only 
punishment  authorized  is  fine  and  imprison- 
ment in  the  house  of  coirection.  The  long- 
est time  of  imprisonment  pr(H>er  for  a  second 
conviction  is  one  year,  and  for  failure  to  pay 
the  fine  imposed,  however  large,  and  for 
how  many  soever  offenses,  could  not  exceed 
three  years.  No.  78,  Acta  1892.  This  state 
has  no  constitutional  provision  rendering  a 
punishment  by  fine  and  imprisonment  at 
hard  labor  unusual  and  cruel.  Section  87, 
c.  2,  of  the  constitution  of  the  state  is:  "To 
deter  more  effectually  from  the  commissioD 
of  crimes,  by  continued  visible  punishments 
of  long  duration,  and  to  make  sanguinary 
punishments  less  necessary,  means  ought  to 
be  provided  for  punishing  by  hard  labor 
those  who  shall  be  convicted  of  crimes  not 
capital;  whoreby  the  criminal  shall  be  on- 
ployed  for  the  benefit  of  the  public,  or  for 
the  reparation  of  injuries  done  to  private 
penons;"  and  this  is  its  only  provision  in 
relation  to  such  punishments.  The  statu- 
tory provisions  In°  regard  to  the  punishment 
of  this  class  of  offenses  is  In  line  with  the 
state  constitution. 

It  is  claimed  that  the  eighth  amendment  of 
the  constitution  of  the  United  States  Is  ap- 
plicable, and  that  the  punishment  is  cruel 
and  nnnsual  under  that  That  article  has  been 
so  far  held  to  be  applicable  only  to  punish- 
ments under  the  laws  of  the  United  States. 
Bairon  v.  Baltimore,  7  Pet.  243;  Fervear  v. 
Massachusetts,  6  Wall.  475;  O'NeU  v.  Ver- 
mont 144  U.  S.  323,  12  Sup.  Ct.  633.  In 
the  case  last  named.  Justice  Blatchford,  in 
the  opinion  of  the  court  says:  "Moreover, 
as  a  federal  question,  it  has  always  been 
ruled  tiiat  the  eighth  amendment  to  the  con- 
stitution does  not  apply  to  states."    Justice 


Field,  In  a  dissenting  opinion,  holds  that  the 
fourteentii  amendment  has  made  the  eighth 
amendment  applicable  to  the  states;  but 
such  is  not  the  holding  of  the  court  in  that 
case.  In  this  case  the  longest  term  of  im- 
prisonment proper  could  not  exceed  one  year, 
and  the  greatest  fine  could  not  exceed  three 
himdred  dollars,  and  on  failure  to  pay  the 
fine  the  imprisonment  could  not  exceed  tliree 
years.  In  the  O'Nell  Case  the  imprisonment 
proper  was  one  month,  but  the  numb^  of 
offenses  was  so  large  that  the  fines  amoont- 
ed  to  a  large  sum,  and,  if  unpaid,  the  im- 
prisonment would  be  over  54  years  for  him 
to  work  out  the  fine  in  the  house  of  correc- 
tion. It  was  only  the  aggravation  of  im- 
prisonment that  Justice  f^eld  complained  of 
as  cruel  and  unusuoL  Non  constat  that  he 
would  regard  the  extreme  limit  of  punish- 
ment in  this  case  as  cruel  and  nnnsual.  C!on-r 
siderlng  the  magnitude  of  the  evil  sought  to 
be  restrained,  the  fact  that  the  only  motive 
for  committing  the  offense  is  cupidity,  or  de- 
sire of  pecuniary  gain  to  be  acquired  by 
taldng  advantage  of  the  weakness  of  fdlow 
citizens,  weighed  down,  if  not  overborne,  by 
pernicious  habit  we  do  not  think  the  pun- 
ishment cruel  or  unusual.  Tlie  punishment 
is  graded,  and  made  to  depend  upon  whether 
the  conviction  is  the  first  or  second.  It  is 
of  such  a  nature  as  tends  to  take  away  the 
inducement  to  the  crime.  It  i^  not  unrea- 
sonable in  the  length  of '  Imprisonment  nor 
amount  of  fine  that  can  be  Imposed  for  a 
single  offense. 

5.  It  is  further  contended  that  the  statutes 
under  consideration  are  repugnant  to  this 
clause  in  the  fourteenth  amendment  to  the 
constitution  of  the  United  States:  "No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  Immunities  of 
citizens  of  the  United  States,  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law;  nor 
deny  to  any  person  the  equal  protection  of 
the  laws."  This,  in  terms,  applies  to  the 
states.  No  claim  is  made,  nor  can  be  made, 
that  these  statutes  apply  to  one  class  of  cit- 
izens of  this  state,  or  of  the  United  States, 
more  than  to  all.  Whoever,  or  whatever 
class,  commits  the  prohibited  acts  within 
the  state,  is  an  offender,  subject  to  pre- 
8cril)ed  penalties.  We  have,  already  con- 
sidered whether  any  person  under  them  was, 
or  could  be,  "deprived  of  life,  liberty,  or 
property  without  due  process  of  law."  What 
is  due  process  of  law  is  considered  at  length, 
and  the  common-law  and  state  decisions  and 
the  prior  decisions  of  the  United  States  su- 
preme court  brought  together  and  reviewed, 
in  Hurtado  v.  California,  110  U.  S.  499,  4 
Sup.  Ct  111,  292.  The  result  there  reached 
is  summarized  by  the  court  in  its  opinion  in 
Leeper  v.  Texas,  139  U.  S.  462,  11  Sup.  Ct 
677,  as  follows:  "That  by  the  foiuteenth 
amendment  the  powers  of  states  in  dealing 
with  crime  within  their  borders  are  not  lim- 
ited,, except  that  no  state  can  deprive  partic-' 


Digitized  by 


v^oogle 


ATLANTIC  BEFORTBB,yOL.  28. 


(Hd. 


nlar  penoni,  «>r  classes  of  persons,  at  equal 
and  Impartial  JTistlcc  tmder  the  law;  ttat 
lav  In  Its  regular  course  of  admlnlstratioii 
tbrongli  courts  of  justice  Is  due  process,  and, 
when  secured  by  the  laws  of  the  state,  the 
constitdtloiial  requirement  Is  satisfied;  and 
that  due  process  Is  so  secured  by  laws  oper- 
ating on  all  aUke,  and  not  subjecting  the  tn- 
dlTldnal  to  the  arbitrary  exercise  of  the  pow- 
ere  of  government  unrestrained  by  the  es- 
tablished principle  of  private  right  and  dis- 
trlbutlTs  justice."  To  like  import  in  Fong 
Yne  Ting  t.  U.  S.,  149  U.  8.  698,  13  Snp.  Ot 
1016.  In  this  case  It  was  held  that  congress 
might  change  the  burden  of  proof,  and  pre- 
scribe the  testimony  required  to  remove  it 
The  respcmdest  concedes,  as  in  reason  be 
must,  that  the  privileges  and  immunities  of 
citizens  of  the  United  States  which  the 
states  are  prohibited  from  making  or  en- 
forcing any  law  to  abridge  are  the  two 
dasses  which  have  already  been  considered. 
Judgment  that  respondent  takes  nothing 
by  his  exceptions,  and  that  his  motion  In  ar- 
rest of  judgment  la  overruled. 


(Tt  Md.  M) 

POSNER  r.  BAT  «t  aL 

<Conrt  of  Appeals  of  Maryland.    Karch  13, 

1894.) 

8at,b  ot  Keal  Bstatb  —  Dkcses  aoainst  Pub- 
orasrk  vor  Sptcirio  PBnroBuAitoa  —  Costs — 
iNTaRaar— OaoDND  Rekt. 

1.  Where  a  contract  for  the  sole  of  land 
provides  that  It  is  "sabject  to  the  annual  rent 
of  $240,  title  to  be  marketable  and  free  from 
incumbrances,  adjustment  of  expenses  to  be 
made  as  of  a  date  specified,  and  the  pnrchaser 
refuses  to  perform,  becaase  of  defective  titles 
he  most,  in  case  the  appellate  court  holds  the 
title  marketable,  in  an  action  by  the  vendor  for 
niecific  performance,  pay  the  costs  of  such  ac- 
tion, and  interest  on  the  price,  and  ground  rent, 
from  the  date  specified  in  the  contract  for  per- 
formance. 

2.  A  provision  in  the  decree  which  requires 
defendant  to  pay  the  purchase  money,  "less  the 
amount  of  debts  and  otmrses,  laclu^ng  mort- 
gages and  other  liens  properly  chargeable 
against  said  property,  as  of*  the  date  for  pei^ 
formance  stated  in  the  contract,  with  interest 
from  such  date,  is  not  prejudicial  to  him. 

Appeal  from  circuit  court  of  Baltimore  city. 

Action  by  James  H.  Bay  and  Virginia  B. 
Hynson  against  Samuel  Posner  for  specific 
performance  of  a  contract  for  the  sale  to 
plaintiff  of  certain  real  estate.  From  a  de- 
cree reqtilring  defendant  to  pay  ground  rent, 
and  Interest  on  the  purchase  money,  from 
the  date  specified  in  the  contract  for  per- 
formance, and  the  costs  of  suit,  defendant 
appeals.     AJBrmed. 

Argued  before  ROBINSON,  0.  J.,  and 
BRYAN,  McSHERRT,  FOWLER,  PAGE, 
ROBERTS,  and  BOYD,  JJ. 

M.  R.  Woltor,  for  appellant  A  8.  Miles 
and  Oscar  Wolff,  for  appellees. 

BOYD,  J.  This  case  is  before  this  coort 
(or  tbe  second  time.    M  the  last  April  term 


an  appeal  from  ai  pro  forma  decree  In  Yavor 
ot  the  present  appellant  was  heard,  and  de- 
cided against  him.  Bay  v.  Posner,  26  AtL 
1084.  The  several  objections  to  the  title  to 
the  property  in  controversy  were  held  'by 
this  court  t»  be  untenable,  and  the  title  de- 
termined to  bA  maiitetable,  and  free  from 
the  objections  urged.  A  motion  for  a  re- 
hearing watr  made  by  Bfr.  Poaner,  whidi  was 
recently  overruled.*  James  H.  Bay,  attorney 
in  fact  of  Virginia  B.  Hynson,  sold  the  prop- 
erty to  Samuel  Posner,  "subject  to  the  an- 
nual rent  of  $240,  for  the  sum  of  $24,000, 
cash,  title  to  be  marketable  and  free  tnm 
incumbrances;  adjustment  of  expenses  to 
be  made  as  of  January  1,  1893."  On  April 
1,  1893,  James  H.  Bay,  attorney,  and  Vir- 
ginia. B.  Hynson  filed  a  bill  for  specific  per^ 
formance  against  Posner,  in  which  they  set 
out  a  contract,  allege  their  readiness,  and 
offer  to  convey  the  property  tn  owformlly 
with  its  term%  and  bis  refusal  to  conply 
with  the  obligation  assumed  by  him  unde* 
said  contract,  although  often  requested  to  do 
so.  On  the  same  day  Posner  filed  bts  an- 
swer, admitting  the  contract,  but  claiming 
that  the  title  of  Virginia  B.  Biynson  to  the 
property  was  defective  and  unmarketable. 
The  answer  then  sets  out  the  partteolara  in 
which  the  title  is  alleged  to  be  defective. 
Testimouy  was  promptly  takoi,  and  a  pro 
forma  decree  was  passed,  overruling  one  ob- 
jection urgcid,  and  sustaining  the  others.  An 
appeal  was  entered  by  the  plaintiffs  tbe  aame 
day,  and  the  record  transmitted  to  tills  court 
in  time  for  the  April  term. 

As  abready  stated,  by  onr  decision  In  the 
case  of  Boy  v.  Posner,  above  referred  to,  all 
of  the  objections  brought  to  our  notice  were 
held  to  be  unwarranted,  and  the  title  t»  the 
property  declared  to  be  good.  Tbe  vendee 
was  therefore  bound  by  tbe  contract;  and 
was  under  obligation  to  comidy  with  its  pro- 
vtolons.  By  its  explicit  terms,  tbe  adjust- 
ment was  to  be  made  as  of  Jabuitry  1, 1893. 
The  purchase  money  was  doe  and  payable 
then,  and,  as  a  consequence,  the  vendor  is 
entiled  to  Interest  from  that  data  Her  tltte 
having  been  declared  to  be  good  and  market- 
able, she  is  entitled  to  a  compliance  with  the 
terms  of  tbe  contract  It  would  be  inequita- 
ble, and  contrary  to  the  plain  meaning  of  tbe 
contract,  to  withhold  firom  her  tbe  interest 
on  the  purchase  money  from  the  time  It 
should  have  been  paid.  Tim  vendee  detibt- 
less  felt  justified  in  having  the  title  passed 
upon  by  the  cotirt,  but  It  was  at  the  risk  of 
his  being  compelled  to  pay  tbe  interest  from 
tbe  1st  day  of  January,  as  well  as  tbe  costs, 
if  he  failed  to  sustain  his  position.  Of 
course,  the  vendee  is  aisp  liable,  from  wbat 
we  have  said,  for  tbe  ground  rent  of  $;iS40  per 
annum,  from  January  1,  1893.  Tbe  record 
discloses  no  sufilclent  reason  for  requiring 
the  vendor  to  pay  the  costs.  The  contract 
did  not  provide  for  submitting  the  validity 
of  her  title  to  tbe  court,  but  M  simply  re. 
quired  her  to  furnish  •  martutaUe  title,  not 
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one  to  be  declared  to  be  marketaUe  by  tbe 
Goart  at  her  expense.  It  would  be  a  dan- 
gerous practice  to  require  yendora,  under 
the  circumstances  of  this  case,  to  pay  tbe 
costs,  as  vendees  might  prefer.  In  all  im- 
portant transactions,  to  have  judicial  deter 
mlnation  of  the  vaUdity  of  titles,  if  they  are 
to  be  made  at  the  expense  of  the  vendors. 

Objection  is  also  soade  to  the  decree  be- 
cause the  apgpellant  Is  required  to  pay  the 
purchase  money,  "leas  the  amoxmt  of  debts 
and  charges,  Including  mortgages  and  other 
liens  properly  chargeable  against  said  prop- 
erty, as  of  January  1,  1883.  with  interest 
f^m  the  said  Ist  day  of  January,  ▲.  D. 
1803."  Tbe  record  does  not  disclose  any 
mortgage  or  oth«  lien  against  the .  property, 
excepting  the  annual  rent  of  $240,  to  which 
tbe  sale  is  made  subject  by  the  contract. 
Nor  does  the  vendee  object  in  the  original 
case  to  the  payment  of  the  purchase  UMUiey 
on  account  of  any  such  Hens.  But,  If  there 
are  any,  this  provision  In  tbe  decree  cannot 
Injure  the  appellant.  He  will  be  entitled  to 
deduct  from  the  purchase  nwney  the  amount 
of  such  liens.  Including  the  necessary  costs 
of  releasing  tbe  same,  as  th^  wcnild  be 
"properly  chargeable  against  said  prop- 
er^." When  property  that  is  to  be  con- 
veyed free  from  Incumbrances  has  liens  on 
It  when  sold.  It  is  usual  to  pay  them  out  of 
tbe  purchase  money,  and  the  purchaser,  for 
his  own  protection,  sees  that  It  Is  done.  The 
deed  for  the  property  and  releases  of  liens 
are  usually  delivered  simultaneously,  or  in 
such  a  way  as  to  protect  the  purchaser,  niere 
Is  no  intimation  In  the  record  that  there 
are  any  liens  which  are  not  due,  ae  cannot 
be  paid  off,  and  we  do  not  see  how  tbe  ap- 
pellant can  possibly  be  injured  by  this  pro- 
vlsioB  in  the  decree,  but,  as  thwe  may  be 
some  ground  rent  or  other  charge  to  be  ad- 
Justed,  It  may  have  been  necessary  for  his 
protection.  "In  the  event  of  the  parties  lieing 
unable  to  agree  uiion  the  amount  of  debts 
and  charges  pnqterly  chargeaUe  against  said 
property  as  of  January  1,  1803,"  the  deeree 
provides  for  th^i  being  ascertained,  and  re- 
serves the  right  to  the  court  to  dispose  of 
the  costs  in  thus  ascertaining  them.  If  such 
reference  as  is  provided  for  in  the  decree 
becomes  necessary,  the  court  below  wUl 
doubtless  malce  such  order  as.  to  the  costs  as 
It  deems  equitable.  There  can  be  no  valid 
objection  to  tbe  decree,  under  the  views  ex- 
pressed above,  and  it  wiU  be  affirmed.  De- 
cree affirmed,  with  oofts. 


(79  Md.  IS) 

DUNNINGTON  v.  EVANS  et  al. 

(Court  of  Api>eal8  of  Maryland.     March  14, 

1804.) 

VRtrsTS — 8ai,e  ov  Trust  Estath— Validitt— Per- 

BOM?  HOT  IN  BSINO — CoLLATBRAL  ATTACK. 

1.  A  bUl  for  the  sale  «f  trust  property  ex- 
plicitly alleged  that  the  deed  creating  the  trust 
gave  the  trustee  power  to  sell  the  whole  trust  es- 


tate, and  to  iavest  the  shares  of  certain  of  tbe 
beneficiaries.  Held,  that  27  years  after  such  bill 
was  filed,  and  13  years  after  a  Wale  was  author- 
ized and  ratified,  was  too  late  for  parties  to  snch 
suit  to  bring  an  action  against  the  purchaser  to 
set  aside  the  sale  on  the  ground  that  the  trust 
deed  did  not  authorize  a  sale. 

2.  Where  all  persons  in  being,  and  having 
an  interest  in  the  trust  estate,  inclnding  the  trus- 
tee, were  made  parties  to  the  bill  for  a  sale,  and 
the  part  thereof  which  was  sold  was  a  leasehold, 
unborn  remainder-men  were  bound  thereby. 
Acts  1862,  c.  156. 

S.It  is  not  essential  to  the  Jurisdiction  of 
the  chancery  court  to  order  a  sale  of  a  trust  es- 
tate, and  a  reinvestment  of  the  proceeds,  that 
the  cestnis  que  trustent,  who  are  parties  to  an 
action  for  such  sale,  shall  have  sotice  of  the  pro- 
posed sale. 

Appeal  from  chwult  court  of  Balttmore  city. 

Bill  by  Catharine  R.  Evans  and  others 
against  William  A.  Dunnington  to  set  aside 
orders  authorizing  and  confirming  a  sale  to 
defendant  of  certain  trust  property.  From 
a  decree  for  plaintiffs,  defendant  appeals. 
Reversed,  and  bill  dismissed. 

Argued  before  BRYAN,  PAGE,  ROBERTS, 
BRISCOE,  BOTD,  and  FOWI/BR,  JJ. 

Tho.  I.  Elliott,  for  appellant  Thos.  Hughes 
and  L.  D.  Loney,  for  appellees. 

FOWLER,  J.  On  the  23d  April,  1844,  John 
W.  Wilson  conveyed  certain  pieces  of  prop- 
erty situated  in  Baltimore  city  to  David 
Stewart,  in  trust  for  the  grantor,  during  his 
life,  and  after  bis  death  in  trust  for  his 
seven  children,  who  are  named,  with  re- 
mainders to  them,  contingent  upon  their  sur- 
viving until  the  youngest  of  them  shall  ar- 
rive at  the  age  of  21  years.  Upon  tbe  ar- 
rival of  such  youngest  child  (it  tbe  age  named, 
the  trust  property  was  to  be  distributed 
among  the  beneficiaries,  "the  shares  of  the 
sons  to  go  to  them  absolutely,  and  the  shares 
of  the  daughters  to  be  held  by  said  trustee, 
his  heirs,"  etc.,  "in  trust  for  said  daughters, 
during  the  residue  of  the  term  of  their  nat- 
ural lives,  respectively,  and,  after  the  death 
of  either  of  them,  in  trust  for  such  person  or 
persons  as  would,  by  the  now  existing  laws  of 
Maryland,  be  the  heirs  of  said  daughters,  re- 
spectively, to  take  an  estate  In  fee  simple  in 
lands  by  descent  from  them.  •  •  •"  In 
accordance  'with  this  provision  of  the  trust 
deed,  on  October  3,  1885,  the  youngest  child 
having  arrived  at  the  age  of  21,  the  surviv- 
ing children  of  said  grantor  filed  a  bill  in 
the  circuit  court  of  Baltimore  city  for  the 
sale  of  tbe  trust  property,  and  the  suit  thus 
insUtuted  is  enUtled  Wilson  et  oL  v.  Qark 
et  al.  All  tbe  persons  (then  in  being)  having 
an  interest  in  the  trust  estate  were  parties. 
either  plaintiff  or  defendant;  among  the 
latter  being  James  Stewart,  the  heir  at  law 
of  David  Stewart,  trustee  named  In  the 
deed.  The  bUl  alleged,  among  other  things, 
that  the  original  ti-ustee,  David  Stewart,  was 
dead;  that  the  pi^opcrty  in  question,  con- 
sisting of  fee  simple  and  leasehold,  had  been 
conveyed  to  David  Stewart  In  trust  for  the 
use  of  the  grantor  for  life,  then  \fi  further 
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trust  that  the  income  of  said  property  should 
be  applied  to  the  use  of  the  seven  children 
of  the  grantM-  until  the  youngest  living 
should  attain  the  age  of  21  years;  then  in 
further  trust  to  sell,  and  divide  the  proceeds 
thereof  among  such  of  said  children  as  might 
then  be  alive,  and  the  survivors  of  them, 
and  the  heirs  "in  loco  parentis"  of  such  of 
them  as  might  then  be  dead,  so  that  the 
shares  of  the  boys  might  be  paid  over  to 
them,  and  the  shares  of  the  girls  invested 
for  their  separate  use,  respectively,  for  life, 
with  remainder  to  such  persons,  etc.,  as  pro- 
vided in  the  deed  of  trust  The  bill  fur- 
ther alleged  "that  the  time  specified  in  said 
deed  for  the  division  of  the  trust  estate  had 
arrived,  and  that  it  would  be  to  the  Inter- 
eat  and  advantage  of  all  the  parties  inter- 
ested therein  that  the  said  property  should 
be  sold  for  division,  and  that  it  cannot  be 
advantageously  divided  amongst  them,  ex- 
cept by  a.  sale  thereof;  that,  because  of  the 
limitation  in  the  said  deed  in  relation  to 
some  of  the  shares,  no  sale  can  be  effected, 
except  under  a  decree  of  a  court  of  equity;" 
and  finally  praying  that  said  property  "may 
be  sold  for  division,"  etc.,  and  the  proceeds 
thereof  divided,  etc.,  and  for  general  relief. 
The  deed  was  filed  with,  and  made  part  of, 
the  bill;  and,  the  original  trustee  being 
dead,  a  decree  was  passed,  by  which  T. 
Parldn  Scott  was  appointed  trustee  to  make 
the  sale,  which  was  by  him  duly  made,  and 
reported  to,  and  finally  ratified  by,  said 
court  The  proceeds  of  sale  were  distrib- 
uted in  accordance  with  the  construction 
C^ven  by  the  court  to  the  terms  of  the  trust, 
as  set  forth  in  the  deed,— that  Is  to  say,  the 
sliare  of  the  only  surviving  son  was  paid 
to  him,  absolutely,  and  the  shares  of  the 
daughters  were  audited  to  said  trustee,  and 
by  him  subsequently  invested,  under  order 
of  court  The  share  to  which  Catharine  R. 
Evans  was  entitled  for  life— being  the  share 
to  which  the  property  here  in  question  is 
claimed  to  belong— was,  by  order  of  court 
invested  in  Baltimore  city  stock,  and  held 
by  the  trustee  in  trust  for  said  Catharine, 
during  her  life,  and  after  her  death  for  such 
pM«on  or  persons  as  would  be  her  heirs,  etc., 
according  to  the  terms  of  the  trust.  Subse- 
quently, other  orders  were  passed  by  said 
court,  changing  the  investment  of  this  and 
other  shares  of  the  trust  estate,  from  time 
to  time,  but  such  new  investments  were  al- 
ways directed  to  be  held  under  the  same 
trusts.  On  the  23d  October,  1873,  Catharine 
R.  Evans,  with  another  of  the  equitable  life 
tenants,  filed  their  petition,  alleging  the 
death  of  the  trustee,  T.  Parkin  Scott,  acid 
asking  that  John  William  Wilson  be  ap- 
pointed trustee  in  place  of  said  Scott  with 
all  the  powers  and  authority  conferred  by 
said  deed.  Wilson  was  accordingly  appoint- 
^,  as  prayed,  and  on  the  9th  April,  1879, 
filed  his  petition,  asking  for  authority  and 
direction  to  make  sale  of  certain  parts  of 
the  trust  estate,  among  which  was  a  sub 


ground  rent  of  $108.89,  which  was  sold  to 
the  appellant,  William  A.  Dunnlngtoo,  which 
sale  was  duly  reported  to,  and  ratified  by, 
the  court  on  the  10th  May,  1880.  The  pur- 
chase money  wa«  paid  in  full,  and  the  rent 
was  duly  conveyed  to  the  appellant  The 
trustee,  however,  proved  false  to  hia  trust 
appropriated  the  proceeds  to  his  own  use, 
and  was  removed  from  his  position  as  trus- 
tee on  the  18th  February,  188*.  Thereupon, 
Henry  D.  Loney  was  appointed  trustee  in 
the  place  of  said  Wilson,  with  the  same  pow- 
er and  authority  conferred  by  the  trust  deed 
of  1844.  On  the  same  day  he  was  appoint- 
ed, the  new  trustee  was  directed  to  bring 
suit  on  the  bond  of  his  predecessor  to  com- 
pel settlement  of  the  trust,  and  also  file  a 
bill  in  equity  In  said  court  to  set  aside  the 
conveyance  of  said  rent  to  the  appellant 
Ihinningrton.  All  the  proceedings  we  have 
thus  far  referred  to  were  had  in  the  case 
of  Wilson  et  aL  v.  Clark  et  al.,  which,  as 
we  have  seen,  was  begun  by  the  bill  filed 
in  1866  for  the  sale  of  the  trust  estate,  and 
the  investment  of  tlve  shares  of  the  daughters. 
It  was  not  however,  until  the  29th  Decem- 
ber, 1892,  that  the  bill  In  the  case  now  be- 
fore us  was  filed  by  Mrs.  Evans,  her  hus- 
band, children,  grandchildren,  and  Henry  D. 
Loney,  as  trustee,  to  set  aside  the  orders 
passed  in  the  case  of  Wilson  v.  Clark  on  the 
9th  April,  1879,  and  10th  May,  1880,  respect- 
ively; the  first  authorizing,  and  the  second 
ratifying,  the  sale  of  said  ground  rent  to  the 
appellant  The  court  below  vacated  and  re^ 
scinded  these  orders,  and  the  purchaser,  Dnn- 
nington,  has  appealed.  We  have  thus  very 
fully  recited  the  proceedings  in  the  case  oit 
Wilson  T.  Clark  because  we  think  the  facta 
which  thus  appear  furnish  satisfactory  an- 
swers to  the  questions  iH%sented  by  this 
appeal. 

1.  It  was  contended  on  the  part  of  the 
appellees  that  no  power  of  sale  was  con- 
ferred upon  the  trustee  by  the  deed  of  1844. 
by  which  the  trust  was  created,  and  the 
first  trustee,  David  Stewart  was  appointed, 
and  that  therefore,  neither  the  original  trus- 
tee, nor  any  of  his  successors,  nor  the  court 
could  sell,  or  authorize  a  sale  of,  the  trust 
estate,  or  any  part  of  It  But  it  is  dearly 
too  late  now  for  those  who  were  parties  to 
the  case  of  Wilson  v.  Clark  to  object  to  the 
validity  of  the  sale  on  this  ground.  The  bill 
in  the  case  Just  named  was  filed  30  years 
ago,  alleging  in  the  most  explicit  terms  that 
the  deed  Hot  only  gave  the  trustee  power  to 
sell  the  whole  trust  estate,  but  aatbMity. 
also,  to  invest  the  shares  of  the  daughters. 
This  may  or  may  not  have  been  an  erroneoos 
constraction  of  Ihe  deed,  but  It  was  in  fact 
adopted  by  the  court;  and,  accordingly,  the 
trust  property  was  decreed  to  be  sold.  The 
shares  of  the  daughters,  including  that  of 
Mrs.  Evans,  were  ordered  to  be  held  by  the 
trustee  under  the  deed,  and  were  subsequent- 
ly Invested  according  to  Its  provisions,  as 
set  forth  in  the  bill  and  construed  by  the 
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court  It  woTild  seem  that  the  bill  of  1865, 
filed  In  Wilson  v.  Clark,  was  filed  tor  the 
purpose  of  having  the  trust  estate  of  Wilson 
administered  in  a  court  of  equity;  and  it 
abundantly  appears,  from  the  proceedings 
we  have  already  referred  to,  that  the  cir- 
cuit court  of  Baltimore  city  did  in  fact  as- 
sume  and  exercise  Jurisdiction  over  the  ar- 
mlnlstrdtlon  of  the  trust  estate.  T.  Parkin 
Scott,  who  was  the  successor  of  the  original 
trustee,  was  authorized  to  sell,  and  to  hold 
the  proceeds  under  the  deed  for  Investment. 
He  invested,  and  from  time  to  time,  by  order 
of  court,  changed  investments;  and,  upon 
the  death  of  Scott,  J.  William  Wilson  was 
appointed  trustee  in  bis  place,  with  the  same 
power  and  authority,  namely,  the  power 
and  authority  conferred  by  the  deed  of  1844. 
The  last-named  trustee  likewise  sold,  under 
the  orders  of  court,  certain  parts  of  the 
trust  estate,  for  Investment,  Including  the 
rent  in  question.  Now,  assuming  that  the 
view  of  the  appellees  is  correct,  and  that 
the  construction  of  the  deed  set  forth  in  the 
bill,  and  adopted  by  the  court  in  Its  various 
decrees  and  orders,  Is  erroneous,  such  erro- 
neous construction  should  have  been  correct- 
ed, if  at  all,  by  some  direct  proceeding, 
either  In  this  same  court,  to  set  the  sale 
aside,  or  by  appeal.  The  language  of  Alvey, 
former  chief  Justice,  in  delivering  the  opin- 
ion of  the  court  In  the  case  of  Long  v.  Long, 
62  Md.  62,  so  clearly  states  and  applies  this 
principle  that  we  quote  it:  "Where  there 
was  Jurisdiction  in  the  court,  the  erroneous 
or  Improvident  exercise  of  it,  or  the  exer- 
cise of  It  In  a  manner  not  warranted  by  the 
evidence  before  it,— whether  that  be  In  re- 
spect to  the  construction  of  written  evi- 
dence, or  deductions  drawn  from  unwritten 
proof, — ^the  errors,  however  apparent,  are  not 
to  be  corrected  at  the  expense  of  the  pur- 
chaser, who  had  a  right  to  rely  upon  the 
ordw  of  the  court  as  an  authority  emanating 
from  competent  Jurisdiction.  •  •  •  Any 
other  principle  would  unsettle,  and  render  in- 
secure, the  larger  portion  of  the  titles  of  the 
country."  See,  also,  Barrlck  v.  Homer  (not 
yet  officially  reported)  27  AO.  1111. 

2.  While  it  must  be  conceded,  of  course, 
that  the  court  had  Jurisdiction  of  the  sub- 
ject-matter In  the  case  of  Wilson  v.  Clark, 
yet  it  was  contended  that  It  did  not  have  Ju- 
risdiction of  all  of  the  necessary  parties.  Tn 
the  first  place,  the  appellees  Mrs.  Evans,  her 
bnsband,  and  their  four  children  then  living, 
were  aU  parties,  either  plaintiffs  or  defend- 
ants, and  are  therefore  bound  by  the  orig- 
inal decree  in  Wilson  v.  Clark,  as  well  as  by 
the  order  passed  in  the  same  cause  directing 
the  sale  of  the  ground  rent  In  question,  un- 
less, as  contended  by  the  appellees,  this  last- 
named  order  Is  void  because  it  was  passed 
without  notice  to  them.  This  objection  we 
will  consider  presently,  but  the  Important 
question  which  presents  itself  is  whether  the 
cbOdren  of  Mrs.  Evans,  and  their  descend- 
ants, not  bom  when  the  case  of  Wilson  t. 


Clark  was  Instituted  and  the  decroe  therein 
was  passed,  are  bound  thereby.  The  proceed- 
ings we  are  examining  were  had  tn  1866, 
and  therefore  subsequent  to  the  passage  of 
the  act  of  1862,  c.  166,  which  was  subse- 
quently amended  by  the  act  of  1868,  c.  273, 
and  is  codified  as  section  108  of  article  16  of 
the  Code.  But  it  Is  apparent  that  the  case 
made  by  the  bill  filed  In  Wilscm  v.  dark 
was  covered  by  the  act  of  1862  In  its  wig- 
inal  form.  It  provided  that  "in  all  cases 
where  one  or  more  persons  is  or  are  entitled 
to  an  estate  for  life  or  years  in  land  and  oth- 
er pwaons  are  entttled  to  a  remainder  or 
remainders,  vested  or  contingent,"  etc. 
"•  •  •  or  any  other  Int»est  vested  or 
contingent  in  the  same  land,  on  application 
of  any  of  the  parties  in  interest  a  court  of 
equity  may,  if  all  the  parties  in  being  are 
parties  to  the  proceedings,  decree  a  sale  or 
lease,"  which  decree,  by  the  terms  of  the  act, 
is  made  binding  upon  "all  persons  whether 
In  being  or  not,  who  claim  any  Interest  In 
said  land  under  any  of  the  parties  to  said  de- 
cree, or  under  any  person  from  whom  any 
parties  to  such  decree  claim."  As  we  have 
already  seen,  all  of  the  persons  In  being,  and 
having  an  interest  in  the  trust  estate,  were 
made  parties  to  the  case  of  Wilson  v.  Clai^ 
and  therefore  the  unborn  children  and  grand- 
children  of  Mrs.  Evans  are,  under  the  very- 
terms  of  the  act  Itself,  equally  bound  with 
those  who  are  In  esse,  and  parties  to  the 
suit;  and  they  are  all  so  bound,  not  only  by 
the  decree  of  1866,  but  also  by  the  orders  of 
1879  and  1880,  under  which  the  sub  ground 
rent  in  question  was  sold  by  the  trustee 
Wilson,  and  In  reliance  upon  which  the  ap- 
pellant became  purchaser.  But  lo  addition 
to  this,  there  is  another  view,  which  we 
think  Is  conclusive,  so  far  as  relates  to  the 
binding  effect  of  said  orders  of  1879  and 
1880,  upon  those  not  in  esse.  The  portion 
of  the  trust  estate  which  was  sold  under 
these  orders,  being  a  sub  ground  rent  was 
leasehold;  and  as  was  said  in  Long  v.  Long, 
supra,  "The  trastee  held  the  legal  estate  un- 
til the  trust  was  ended  by  the  termination 
of  the  lives  of  the  life  tenants,  and  he  was 
the  sole  representative  of  that  estate.  Be- 
ing a  party  to  the  decree  whereby  the  lease- 
hold was  ordered  to  be  converted  into  mon- 
ey, those  entitled  In  remainder,  especially  as 
they  were  not  in  esse  at  the  time,  are  bound 
and  concluded  by  the  decree."  lx>ng  t. 
Long,  62  Md.  68,  and  authorities  there  cited. 
8.  It  was  urged,  however,  that  the  sale  of 
the  subrent  in  question,  and  the  subsequent 
conveyance  thereof  by  the  trustee  Wilson  to 
the  appellant  made  under  the  orders  men- 
tioned, are  void,  not  only  as  against  those 
unborn,  but)  even  as  against  those  of  the  ap- 
pellees who  were  In  being,  and  parties  to  the 
suit  because  made  without  notice  to  them. 
But  this  view  Is,  we  think,  based  upon  a 
misapprehension  or  misapplication  of  the 
authorities  dted  to  support  It  While  It 
may  be  conceded  that  ordinarily  a  court  of 
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eqaity  should  not  order  a  sale  of  trust  prop- 
erty without  notice  to  the  cestnls  que  trust 
tent,  yet  it  Is  equaUy  well  settled  that  under 
our  chancery  practice  a  sale  for  the  purpose 
of  a  relnTestment  may  be  oudered  whenever, 
on  a  foU  presentation  of  the  fax:ts,  the  court 
having  Jurisdiction  over  the  administration 
of  the  titist  estate  may,  In  Its  best  jud|:ment 
and  Judicial  discretion,  determine  such  a 
course  to  be  for  the  Interest  of  the  benefi- 
ciaries. To  require  an  original  proceeding 
by  petition  or  hill  against  the  cestnls  que 
trustent,  the  appointment  Of  guardians  ad- 
litem,  the  taking  of  testimony,  and  In  gen- 
eral the  same  proceedings  as  on  a  bill  for 
atde,  would  not  only  cause  great  delay, 
but  unnecessary  expense.  In  making  invest- 
roenta  by  trustees.  While  there  may  be 
many  cases  in  which  the  court  would  deem 
It  proper  to  giv6  the  cestuls  que  trustent 
notice  before  ordering  tt  sale  for  reinvest- 
ment, yet  we  do  not  think  such  a  course 
is  necessary  to  confer  Jurisdiction  for  such 
a  purpose.  In  the  case  we  are  examin- 
ing, the  sale  was  made,  as  we  think  fully 
appears  by  the  petition  filed  by  the  trustee, 
for  the  purpose  of  getting  rid  of  property  not 
considered  a  good  Investment  for  the  rea- 
sons set  forth  in  the  petition,  and  for  the 
purpose  of  reinvesting  the  proceeds.  .The 
court  having  the  authority  to  order  the  sale, 
and  reinvestment  of  the  proceeds,  all  the 
parties  are  bound.  The  result  will  be  tliat 
the  appellant  takes  and  holds  the  subrent  in 
question  free  from  the  claims  of  the  appel- 
lees; and  it  follows  that  the  decree  appealed 
from,  inasmuch  as  it  declared  the  order  un- 
der which  the  sale  and  conveyance  were 
made  to  the  appellant  to  be  void,  wUl  be  re- 
versed, and  the  blU  dismissed.  Decree  re- 
versed, and  Mil  dismissed,  with  oosttf  to  ap- 
pelant. 


(Ig  Md.  5»S) 

BOWUNG  V.  TtJRNBR,  Ret^stratlon  Officer, 

et  al. 

(Court  of  Appeals  of  Maiyland.    March  13, 

1894.) 

ELECTio:t8 — Residbncb  of  Votbb  —  Loss  BT  Ab- 
sence. 

Acts  1800,  c.  573,  g  14,  provides  that  per- 
fK>ns  who  vacate  their  actnai  abode  in  the  state, 
and  tafke  up  one  elsewhere,  shall  be  conclneiveiy 
presumed  to  have  lost  their  residence,  unless, 
when  they  go,  they  make  affidavit  before  the 
derk  of  drcuit  conrt  that  they  do  not  intend 
to  change  their  legal  residence,  but  to  return 
six  months  or  more  before  the  next  November 
election.  A  voter,  living  in  a  house  rented  by 
the  month,  in  February  rented  at  Washington 
a  famished  house,  which  he  occupied  with  his 
family  till  May  1,  when  he  came  back  to  stay. 
Meantime  he  had  kept  the  ke^  of  his  Mary- 
land house,  and  left  there  all  his  furniture  and 
light  clothes.  The  Maryland  house  was  not 
lived  in,  but  a  neighbor  looked  round  it  daily, 
and  fed  the  poultry.  JleM,  that  the  statute 
was  express,  and  he  had  lost  his  franchise. 

Appeal  from  circuit  court,  Charles  county. 

Appeal  of  Constantinc  A.  Bowling  against 

'i'homas  Turner,  Jr^  officer  of  registration, 


and  others,  for  their  refusal  to  strike  off  from 
the  registry  the  name  of  Sydney  E.  Mudd. 
At  the  circuit  affirmed  by  divided  oonrt  Mr. 
Bowling  appeals.     Reversed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, McSHERRY,  FOWLER,  BRISCOE,  and 
BOYD,  JJ. 

Atty.  Gen.  Poe,  John  H.  Mitchell,  and  L. 
Allison  Wllmer,  for  appellant  Jas.  F.  Mat- 
thews, R.  H.  Edelen,  and  Sydney  E.  Mudd, 
for  appellees. 

BRYAN,  J.  a  A  Bowling  made  a  demand 
of  the  proper  registration  officer  that  the 
name  of  Sydney  E.  Mudd  etaould  be  stricken 
from  the  registration  of  voters.  On  refusal 
by  the  registration  officer.  Bowling  took  an 
appeal  to  the  circuit  court  for  Charles  county 
by  filing  a  petition  as  required  by  the  act 
of  assembly. 

Sydney  E.  Mudd  had  been  a  voter  in  the 
eighth  election  district  of  Charles  county 
since  1884.  In  February,  1893,  he  rented  a 
fiunlshed  house  by  the  month  In  Washing- 
ton, D.  C.,  which  he  occupied  with  hla  wife 
and  four  children  until  May  1st  of  the  same 
year.  Before  he  occupied  the  fumiabed 
bouse  in  Washington,  he  had  been  occupy- 
ing, with  his  family,  a  house  in  Bryantown, 
Charles  county,  which  he  was  renting  by  the 
month.  He  kept  in  the  house  at  Bryantown 
all  his  furniture,  and  Ills  spring  and  Buoamer 
clothing,  taking  with  him  to  Washington  his 
books,  desk,  office  ctialr,  a  cot,  and  an  old 
mattress  (for  a  colored  servant),  and  a  map. 
In  February  he  opened  an  office  in  Washing- 
tlon  for  the  practice  of  law,  which  he  stQl 
rents,  and  in  which  his  office  furniture  atill 
remains.  He  kept  the  key  of  the  house  at 
Bryantown,  and  employed  a  colored  woman, 
living  in  the  neighborhood,  to  go  to  the  bouse 
morning  and  evening,  to  look  around  and 
see  if  everything  was  right,  and  to  feed  the 
poultry.  On  May  1,  1883,  lie  returned  to 
the  bouse  in  Bryantown,  which  he  has  oc- 
cupied ever  since.  He  has  not  at  any  time 
made  the  affidavit  prescribed  by  the  act  vt 
1890  (chapter  573,  f  14).  The  question  of 
Mr.  Mudd's  residence  must  be  determined  by 
his  removal  to  Washington  in  point  of  fact 
and  by  the  intent  with  which  the  removal 
was  made.  There  is  usually  difficolty  in 
ascertaining  a  man's  Int^itlona.  l^ere  have 
been  some  vagueness  and  latitude  in  the 
methods  by  which  the  courts  have  permitted 
the  question  to  be  investigated.  In  Baptiste  v. 
De  Volunbrun,  5  Har.  &  J.  86,  the  defendant, 
being  a  resident  of  Saint  Domingo,  fled  from 
the  servile  insurrection  in  tliat  island,  and 
arrived  in  New  York  in  1797,  and  afterwards 
removed  to  tlie  city  of  Baltimore  in  ISOci. 
The  case  was  decided  at  June  term,  1S2Q. 
after  the  defendant  had  lived  18  years  in 
the  city  of  Baltimore.  The  question  was 
whether  she  had  acquired  a  residence  in 
Maryland.  The  court  said  it  is  admittet] 
that  she,  (the  defendant)  "baa  constantly  and 
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unlforody  declared  ber  Intention  to  return 
to  her  own  country  whenever  circumatances 
will  permit  her  t»  do  so  with  saferty,  and 
for  that  reason  has  never  become  a  citizen, 
either  of  this  state  or  any  other  of  the 
United  States.  These  declarations  must  be 
taken  as  a  part  of  the  res  gestae,  and  are 
evidence  of  her  intention,  and,  with  the  fact 
that  she  has  never  become  a  citizen,  are  con- 
clusive. She  Is  a  stranger  in  the  country; 
an  alien,  without  a  fixed  home;  a  sojoxuner 
wherever  she  goes,  awaiting  some  favoraUe 
event  that  may  invite  her  back  to  the  land 
from  whence  she  has  been  driven."  In  other 
cases  a  distinction  has  been  drawn  between 
a  fixed  intention  and  a  floating  intention. 
The  legislature  has  seen  fit  to  avoid  the  em- 
barrassments and  uncertainties  attending 
the  investigation  of  this  question  by  making 
a  change  in  the  rule  of  evidence  In  the  cases 
of  persons  applying  for  registration  as  voters. 
The  fourteenth  section  of  the  act  of  1890 
Is  as  follows,  so  far  as  this  question  is 
concerned:  "After  the  passage  of  this  act 
all  persons  who  shall  vacate  and  remove 
from  the  place  of  their  actual  domicile,  abode, 
dwelling-place,  or  habitation  within  this 
state  and  shall  take  up  a  domicile,  abode, 
dwelling-place  or  habitauon  out  of  this  state 
shall  be  conclusively  presumed  to  have  lost 
their  residence  in  this  state,  and  shall  in  con* 
sequence  thereof  become  disqualified  to  vote, 
unless  at  or  about  the  time  of  such  removal 
or  within  ten  days  thereafter  they  shall  go 
in  person  before  the  clerk  of  the  cireult 
court  for  the  county  from  which  they  shall 
so  remove,  or  before  the  clerk  of  the  superior 
court  of  Baltimore  city,  if  such  removal  be 
from  said  city,  and  shall  make  and  acknowl- 
edge before  him  an  affidavit  declaring  that 
notwithstanding  such  removal  from  their 
domicile,  abode,  dwelling-place  or  habitation, 
they  do  not  intend  thereby  to  d>ange  their 
legal  residence  but  that  they  have  a  fixed 
and  definite  purpose  to  return  to  this  state 
ou  or  before  six  months  preceding  the  next 
succeeding  election  In  November."  Mr.  Mudd 
did  not  lose  the  legal  possession  of  the  house 
in  Charles  county;  it  cannot  be  said  that 
it  was  a  vacant  possession  in  any  sense 
which  implied  a  dereliction  of  his  right  of 
property.  He  had  the  right  to  return  to  it 
when  he  chose,  and  no  one  could  occupy  it 
against  his  will,  except  in  the  character  of 
a  trespasser.  Bat  It  is  certain  that  he 
changed  his  viable  dwelling  place  and  habi- 
tation when  be  occupied  the  house  in  Wasb- 
iDgton  with  bis  family.  In  the  language  of 
the  statute  which  we  have  quoted,  he  took 
up  a  dwelling  place  or  habitation  out  of 
the  state.  He  no  longer  inhabited  the  house 
In  Bryantown;  but  he  vacated  it  as  a  dwell- 
ing place,  and  removed  from  it  These  were 
the  palpable  and  unequivocal  facts  connected 
with  the  departiue  from  Maryland.  Now, 
th^  could  have  been  explained  by  showing 
the  intent  residing  in  bis  own  mind  when 
they  took  place.    The  statute  allowed  him 


to  show  by  his  own  affidavit  tbati  he  did  Itot 
intend  to  "change  his  legal  residence,  but 
that  he  had  a  fixed  and  definite  purpose  to 
return  to  the  state  on  or  before  six  months 
preceding  the  next  succeeding  election  In 
November."  As  be  did  not  make  this  affi- 
davit, the  statutory  result  must  follow;  that 
is  to  say,  he  is  conclusively  presumed  to  have 
lost  his  residence,  and  is  disqualified  as  a 
voter.  The  presumption  being  made  con- 
clusive by  law,  of  course  no  evidence  can 
be  Introduced  to  contradict  it  The  circuit 
court,  by  an  equal  division,  sustained  the  ac- 
tion of  the  registration  officer.  But  it  seems 
to  us  that  they  ought  to  hate  reversed  It, 
and  to  have  ordered  Modd's  name  to  be 
stricken  from  the  registries  of  voters.  It 
has  not  been  suggested  that  this  statute  Is 
for  any  reason  invalid.  We  will  say,  how- 
ever, that  its  validity  was  sustained  In  South- 
erland's  Oase,  and  in  Sterling's  Case,  and  was 
fully  recognized  in  Lancaster's  Cose  (74  Md. 
834,  22  Aa  139),  and  in  McLane's  Case  (74 
Md.  166.  21  Aa  706). 

A  motion  bas  be^n  made  to  dismiss'  tb6 
appeal,  on  the  ground  that  the  bill  of  excep- 
tion was  not  signed  imtll  after  the  Ucpse  of 
the  term.  It  is  stated  in  the  exception, 
under  the  hands  and  seals  of  the  judges, 
that  It  was  signed  and  sealed  on  the  Slst 
day  of  October,  which  was  during  the  term. 
We  are  bound  by  the  recwd  as  it  la  certified 
to  this  court,  and  cannot  permit  it  to.  be 
contradicted  by  affidavits.  If  erroneous  in 
any  respect,  4  proper  mode  of  making  the 
correction  is  provided.  On  a  writ  of  dimi- 
nution, the  court  below  would  have  corrected 
any  errors  which  are  capable  of  being  cor- 
rected. The  docket  entries  show  that  the 
bill  of  exceptions  was  ffied  November  25th, 
which  was  after  the  expiration  of  the  term. 
It  is  necessary,  except  under  special  cir- 
cumstances, that  the  exception  lAiould  be 
Signed  during  the  term,  but  there  is  no  rule 
of  practice  that  it  is  vacated  if  not  filed 
within  that  tlm&    ReT0sed  and  remanded. 


(n  u±  <M) 
HUMPHREYS  ▼.  SLEMONS. 
(Ooart  of  Appeals  of  Maryland.     March  IS, 
1894.) 

EqmTr  Appku.— Psaotiob— Obdbb  and  Entbt— 
Tnn  o*  FiuMO. 

1.  An  oral  order  for  an  appeal  In  ecpilty, 
given  to  the  clerk,  bat  not  actually  entered  bv 
film  until  after  the  time  for  appeal  has  expired, 
is  ineffectual. 

2.  The  filing  of  an  appeal  bond,  reciting  that 
an  appeal  had  been  prayed,  does  not  avcod  the 
necessity  of  an  entry  and  order  of  appeal  un- 
der Code,  art  5,  §.30,  requiring  appeals  in  equity 
to  be  "taken  and  entered"  within  two  months 
from  the  date  of  the  decree. 

8.  In  a  suit  to  enforce  a  mecfaanio's  lien,  a 
decree  in  favor  of  plaintiff  will  not  be  disturbed 
on  appeal  where  it  appears  that  be  substantially 
complied  with  his  contract  and  defendant  ac- 
cepted the  building. 

Appeal  from  circuit  court,  Wicomico  coun- 
ty, In  equity. 
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BUI  by  Hiomas  M.  Slemons  against  Wal- 
ter O.  Humphreys  and  the  Salisbury  Perma- 
nent Building  &  Loan  Association  tor  the 
enforcement  of  a  mechanic's  lien.  From  a 
decree  in  favor  of  plaintiff,  defendant  Wal- 
ter C.  Humphreys  appeals.  Appeal  dismiss- 
ed. 

Argued  before  ROBINSON,  0.  J.,  and 
PAGE,  BRYAN,  BRISCOE,  BOYD,  and 
POWLEB,  JJ. 

Jas.  E.  Ellegood  and  Thomas  Humphreys, 
for  appellant.    Toadvln  &  Bell,  for  appellee. 

POWLEB,  J.  The  decree  appealed  from 
was  passed  and  filed  In  the  court  below  on 
the  2d  day  of  Jane,  1893,  and  more  than 
two  months  thereafter  the  following  entry 
was  made  by  the  clerk:  "Order  for  appeal 
■verbally  made  July  27,  1893."  This  entry  is 
the  only  evidence  that  an  appeal  was  taken, 
except  the  fact  of  the  filing  of  an  appeal 
bond  within  the  time  limited  for  entering  an 
appeal,  in  which  it  is  alleged  by  way  of  re- 
cital that  an  appeal  bad  been  prayed.  Un- 
less the  mere  filing  of  this  bond  had  the  ef- 
fect and  took  the  place  of  an  order  and  en- 
try of  appeal,  the  appeal  in  this  case  must  be 
dismissed,  because  it  was  not  taken  and  en- 
tered within  two  months,  as  required  by 
section  30,  art  5,  of  the  Code;  for  we  have 
held  in  Miller  v.  Murray,  71  Md.  64,  17  AtL 
930,  that  where  a  verbal  order  for  an  appeal 
In  an  equity  case  was  given  to  the  derk  of 
the  court  in  due  time,  but  the  appeal  was  not 
actually  entered  by  him  until  after  the  time 
limited  by  law,  the  appeal  will  be  dismissed, 
the  verbal  order  having  no  effect  In  that 
case,  Bryan,  J.,  delivering  the  opinion  of  the 
court,  said:  "When  an  appeal  is  prayed  In 
open  court,  and  the  clerk  neglects  to  note  it, 
the  court  wUl,  on  motion,  order  the  record 
to  be  amended,  so  as  to  speak  the  truth. 
When  an  application  In  writing  for  an  appeal 
Is  filed  with  the  clerk,  this  application  is  con- 
sidered as  part  of  the  record,  as  much  so  as 
the  bill  or  an  answer  or  a  pica  or  any  other 
paper  properly  filed  in  due  course.  But,  If 
an  application  is  made  by  word  of  mouth, 
and  the  appeal  is  not  actiially  entered  by  the 
clerk,  we  are  at  a  loss  to  see  on  what  legal 
principles  it  could  have  effect"  Here  the 
decree  appealed  from  was  dated  the  2d  day 
of  June,  1893,  and,  although  a  verbal  order 
for  appeal  was  given  on  tbe  27th  July,  yet 
no  appeal  was  actually  entered  until*  the  4th 
of  August,  Which  was  more  than  two  months 
after  the  date  of  the  decree.  It  was  sug- 
gested, however,  that  the  filing  of  the  appeal 
bond  was  a  sufficient  compliance  with  the 
requirements  of  the  Code,  but  we  cannot 
agree  to  this  view.  The  bond  Is  not  a  nec- 
essary incident  of  the  appeal,  which,,  indeed. 
If  propCTly  taken  and  entered,  would  have 
been  perfectly  valid  without  filing  of  any 
bond  whatever.  It  cannot,  therrfore,  we 
think,  be  said  that  an  act  like  the  filing  of  a 
bond,  which  Is  altogether  a  voluntary  act  on 


the  part  of  the  appellaiit,  can  be  made  to 
take  the  place  of  an  act 'which  the  law  re- 
quires to  be  done  in  order  to  make  a  prayer 
for  appeal  effective.  If  the  law  regulating 
appeals  may  be  satisfied  by  this  act  of  the 
appellant,  any  other  act  of  his,  which.  In  his 
opinion,  may  be  appropriate,  would  be  equal- 
ly effective;  and  the  law  would  thus  be  nul- 
lified. But  in  this  case  there  Is  nothing  to 
show  that  the  appellant  eve*  supposed  bis 
bond  was  equivalent  to  a  prayer  for  appeal, 
nor  that  the  clerk,  when  he  filed  the  bond. 
Intended  thereby  to  enter  an  appeal.  On 
the  contrary,  It  Is  evident  that  the  bond  was 
offered  by  the  appellant,  approved  and  filed 
by  the  clerk,  upon  the  assumption  that  an 
appeal  had  been  or  would  be  seasonably 
taken  and  entered.  It  Is  of  great  Imp<^- 
ance  that  all  rules  regulating  the  rights  <^ 
litigants  should  be  clearly  defined  and  well 
settled,  and  since  the  decision  of  this  court 
In  the  case  cited  there  ought  to  have  been  no 
doubt  as  to  the  question  here  Involved.  The 
case,  however,  was  fully  argued  up<Hi  Its 
merits,  and.  If  It  were  properly  before  us, 
we  should  have  no  difilculty  In  reaching  the 
same  conclusion  announced  by  the  learned 
Judge  below,  for  we  think  it  clearly  appears 
from  the  testimony  that  the  appellee  sub- 
stantially complied  with  his  contracts,  and 
that  the  appellant,  although  not  entirely  sat- 
isfied with  the  work  in  some  particulars,  ac- 
cepted It,  and  has  been  for  some  time  occu- 
pying and  using  the  buUdlng.  Appeal  dis- 
missed. 


McCANN  et  al.  v.  PRESTON  et  al. 
(Court  of  Appeals  of  Msz7land.    April  5,  1884.) 
Action  on  Note — Parol  Evidbitcb — Latbkt  Am- 

BIODITT — PlBADIKO  AXD  PrOOF. 

1.  On  the  purchase  of  mortgaged  land  the 
purchaser  gave  to  the  vendors  a  note  for  the 
amount  of  the  mortgage,  which  was  assumed 
by  him;  the  note  stating  that  it  was  "to  secure 
mortgaKe  debt"  on  said  property,  and  bearing 
on  its  face  the  word  "duplicate.  Hdd,  in  an 
action  on  such  note,  that  evidence  was  proper- 
ly received  to  explain  the  meaning  of  the 
word  "duplicate,"  this  word  giving  rise  to  a 
latent  ambiguity. 

2.  The  original  note  secured  by  the  mort- 
gage, and  the  agreement  between  the  vendor 
and  purchaser,  in  pursuance  of  which  the  note 
in  suit  was  given,  were  properly  admitted  as 
parts  of  the  res  gestae. 

3.  A  promissory  note  Is  admissible,  as  be- 
tween the  parties  thereto,  to  support  a  count  for 
money  lent,  for  money  had  and  received,  or  up- 
on an  account  stated. 

4.  An  application  for  relief  from  a  purchase 
on  the  ground  of  fraud  must  be  made  in  a  rea- 
sonable time. 

Appeal  from  circuit  court,  Harford  county, 
in  equity. 

Action  by  James  B.  Preston  and  Catharine 
J.  Preston,  to  the  use  of  Annie  Hanmer, 
against  Julia  E.  McCann  and  James  J.  Mc- 
Cann,  to  recover  on  promissory  notes.  BVom 
a  Judgment  for  plaintiffs,  defoidants  appeal 
Affirmed. 
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Argaed  before  ROBINSON,  O.  J.,  and 
BRYAN,  BRISCOE,  McSHERRT,  FOW- 
LER, ROBERTS,  PAGE,  and  BOTD,  JJ. 

0.  J.  Bonaparte,  W.  S.  Keech.  and  Tho.  H. 
Robinson,  for  appellants.  Brown  &  Bnme 
and  W.  Geo.  Weld,  for  appdlees. 

ROBERTS,  J.  This  action  was  originally 
brought  in  tiie  circuit  court  for  Baltimore 
county.  It  was  thence  remoTed,  upon  afB- 
davit  by  the  plaintiffs,  to  the  court  <^  com- 
mon pleas  of  Baltimore  city,  where  It  was 
tried,  and  a  verdict  rendered  for  plaintiffs. 
In  consequence  of  the  sickness  and  death  of 
the  presiding  judge,  the  exceptions  taken 
during  the  progress  of  the  trial  were  not 
signed,  and  a  new  trial  was  accordingly 
granted.  The  case  was  then  removed,  upon 
affidavit  by  the  defendants,  to  the  circuit 
court  for  Harford  comity.  The  trial  in  Har- 
ford county  also  resulted  in  a  -vordict  for  the 
plaintiffs.  From  the  rulings  of  that  court 
this  appeal  is  taken.  During  the  progress 
of  the  trial  there  were  four  bills  of  excep- 
tions taken  by  the  defendants,  three  of  which 
relate  to  questions  of  evidence,  and  the  other 
to  the  action  of  the  court  In  granting  the 
plaintiffs'  prayers,  and  rejecting  the  defend- 
ants'. The  testimony  in  the  record  discloses 
this  state  of  facts:  The  plaintiffs  were  the 
owners  of  a  leasehold  interest  in  12  houses 
on  Vincent  alley.  In  the  city  of  Baltimore, 
each  subject  to  a  ground  rent  of  $30  per  an- 
num. On  the  21st  of  February,  1885,  plain- 
tiffs obtained  from  Miss  Hamner  a  loan  of 
^,500,  to  secure  the  payment  of  which  sum 
they  mortgaged  the  12  houses  on  Vincent 
alley,  and  executed  and  delivered  to  Miss 
Hamner  their  joint  and  several  promissory 
note  for  $2,500,  of  even  date  with  the  mort- 
gage, and  payable  five  years  thereafter.  Sub- 
sequently, on  January  4,  1889,  John  P.  Clark, 
a  broker,  residing  in  the  city  of  Baltimore, 
acting  for  both  the  plaintiffs  and  the  defend- 
ants, brought  Mr.  Preston  and  Mr.  and  Mrs. 
McCann  together  at  his  ofQce,  and  succeeded 
In  arranging  an  exchange  of  tiie  equity  of  re- 
demption in  the  Vincent  all(iy  houses  for  a 
tract  of  land  In  Baltimore  coimty,  the  property 
of  Mrs.  McCann,— one  of  the  defendants.  The 
day  before  the  meeting  at  Clark's  office,  a 
deed  had  been  executed  by  the  plaintiffs  as- 
signing their  interest  in  the  Vincent  alley 
houses  to  Mr.  McCann,  the  other  defend- 
ant. While  the  exchange  was  in  progress, 
J.  Harry  Preston,  a  lawyer,  and  a  soi^  of  the 
plaintiff  James  B.  Preston,  came  into  Mr. 
Clark's  office  to  see  his  father,  and,  finding 
him'  about  to  conclude  the  exchange  of  prop- 
*  ertles  just  mentioned,  he  examined  the  deed 
which  the  plaintiffs  had  the  day  before  ex- 
ecuted, and  ascertained  that  it  contained  no 
assumption  by  the  defendants  of  the  mort- 
gage debt  due  from  the  plaintiffs  to  Miss 
Hamner,  and  thereupon  he  objected  to  his 
father  concluding  said  exchange  without 
such  an  assimiptlon  by  the  defendants.   This 


they  agreed  to  do,  and,  as  the  deed  already 
executed  did  not  accord  with  the  terms  of 
the  exchange,  it  wad  necessary  either  to  re- 
write it,  making  it  conform  to  the  terms 
agreed  upon,  or  to  supplement  It  with  such 
a  writing  as  would  accomplish  the  purpose. 
Accordingly,  an  agreement  was  prepared, 
which  was  sigrned  and  sealed  by  the  defend- 
ants, whereby  they  assumed  the  payment  of 
said  mortgage  debt,  and  provided  therein 
the  mode  by  which  said  assumption  should 
be  accomplished.  By  the  terms  of  the  agree- 
ment, the  defendants  assumed  the  payment 
of  said  mortgage  debt,  and  contracted  to  de- 
liver to  the  plaintiffs  "their  promissory  note 
for  twenty-flve  hundred  dollars,  and  then 
two  Interest  notes  for  seventy-five  dollars 
each;  the  principal  note  payable  February 
23rd,  1890,  and  the  two  interest  notes  to  be 
paid  In  six  and  twelve  months,  respectively, 
from  the  23rd  of  February,  1889."  Accord- 
ingly, the  defendants  passed  to  the  plaintiffs 
three  notes,  as  required  by  the  agreement. 
The  note  for  the  principal  sum,  which  is  In 
controversy  here,  reads  as  follows:  "$2,500.00. 
Baltimore,  Feb.  23rd,  1889.  One  day  after 
date,  we  jointly  and  severally  promise  to  pay 
to  the  order  of  James  B.  Preston  and  Cath- 
arine J.  Preston  twenty-flve  hundred  dollars. 
Note  to  secure  mmtgage  debt  on  twelve  Vin- 
cent alley  houses.  Duplicate.  Value  re- 
ceived. Julia  E.  McCann.  James  J.  Mc- 
Cann. No. .  Due ."  The  defend- 
ants having  failed  to  pay  at  maturity  the 
above  note,  suit  was  brought  on  the  same  on 
the  29th  of  October,  1890.  The  dedaratlon 
contains  the  six  common  counts  in  assump- 
sit, and  a  special  count  on  the  note.  On 
March  2,  1891,  general  issue  pleas  were  filed, 
and  on  the  same  day  the  suit  was  entered  to 
the  use  of  Annie  Hamner,  the  payee  in  the 
note  to  secure  which  the  mortgage  had 
been  given.  Additional  pleas,  on  equitable 
grounds,  were  subsequently  filed;  but  it  is 
conceded  there  was  no  sufficient  evidence  to 
sustain  them,  and  they  require  no  further 
attention. 

The  first  question  which  this  appeal  pre- 
sents for  our  consideration  relates  to  the  ad- 
missibility in  evidence  of  the  note  sued  on. 
of  the  note  delivered  by  the  plaintiffs  to 
Miss  Hamner  contemporaneously  with  the 
mortgage,  and  of  the  written  agreement  by 
which  the  defendants  assumed  the  payment 
of  the  mortgage  debt  In  the  first  instance. 
It  is  contended  that  the  use  of  the  word 
"duplicate"  in  the  note  sued  on  Indicates 
that  It  Is  not  the  only  ori^nal,  but  is  an 
original  secondly  signed,  in  like  manner  as 
foreign  bills  oi  exchange  are  drawn.  There 
can  be  no  doubt  as  to  the  well-recognized 
rule  respecting  foreign  bills  of  exchange, 
that  in  such  case  "the  bill  must  be  pro- 
duced at  the  trial  In  all  the  parts  or  sets  in 
which  it  was  drawn."  But  this  rule  can 
have  no  force  In  a  case  where  the  note  is 
not  drawn  In  sets,  and  Is  not  a  duplicate, 
In  the  sense  just  adverted  to.    The  t^sti- 
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mony  In  tbe  record  ehowBr  beyond  contro- 
versy, that  the  note  in  question  was  not 
executed  In  sets,  but  was  the  sole  original 
executed  by  the  defendants  in  compliance 
with  the  terms  of  the  agreement,  which  they 
bad  signed  and  sealed  at  the  time  the  note 
was  given,  and  which  fully  explains  the 
whole  transactiona  The  only  purpose,  if 
any,  which  the  plaintiffs  could  have  had  lu 
writing  on  said  note  the  word  "duplicate," 
was,  manifestly,  not  for  their  own  benefit, 
but  for  the  protection  of  the  defendants,  as. 
in  tills  form,  it  was  out  of  the  usual  line 
of  Inland  paper,  and  well  calculated  to  sug- 
gest inquiry.  If,  however,  the  note  of  Miss 
Hamner  could  be  regarded,  in  any  sense,  as 
the  original,  and  the  one  marl^ed  "duplicate" 
was,  for  any  particular  reason,  intended  to 
be  treated  as  a  duplicate  thereof,  tbe  plain- 
tiffs,  having  produced  and  offered  In  evi- 
dence both  notes,  thus  strictly  complied 
with  the  rule  "that  the  bill  must  be  pro- 
duced at  the  trial  in  all  tbe  parts  or  sets  In 
which  it  was  drawn."  But,  when  we  con- 
sider the  testimony  in  the  record  pertaining 
to  this  subject,  which  we  think  legally  ad- 
missible to  explain  the  manner  in  wblch  the 
word  came  to  be  written  on  the  note,-  aU 
doubts  are  removed.  It  is,  however,  claimed 
that  this  view  violates  the  established  doc- 
trine that  parol  proof  cannot  be  admitted 
to  vary  or  contradict  the  terms  of  a  con- 
tract But  this  rule  flnds  no  application 
here,  since  tlie  testimony  neither  directly 
nor  remotely  varies  or  contradicts  the  note, 
but  simply  explains  the  meaning  of  a 
word  which,  standing  where  It  does,  bears 
a  doubtful  relation  to  the  other  parts  of  the 
note,  and  falls  to  express  with  certainty  its 
meaning.  The  word  "duplicate,"  as  used 
in  this  case,  cannot  be  regarded  as  perform- 
ing a  similar  office  to  that  in  which  It  is  gen- 
erally employed  in  foreign  bills  of  exchange. 
It  is  only  necessary  to  refer,  to  the  langruage 
of  the  note  itself  to  be  convinced  that  the 
word  w^  never  intended  to  refer,  as  it  does 
in  some  instances,  to  notes  drawn  In  seta 
or  !  parts.  It  is,  according  to  its  express 
terms,  "a  note  to  secure  a  mortgage  debt  on 
12  Vincent  alley  bouses."  Mr.  Justice  Bry- 
an, delivering  the  opinion  of  this  court  In 
Farrell  v.  Oity  of  Baltimore,.  75  Md.  494,  23 
Atl.  1096,  says:  "It  is  the  duty  of  tbe  court. 
In  construing  written  instruments,  to  ascer- 
tain their  meaning,  and  this  must  be  done 
even  If  It  Is  necessary  to  depart  from  the 
literal  meaning  of  the  terms  employed." 
Judge  Story  mentions  a  case  where  a  pej> 
son  signed  a  paper  in  these  words,  "Bor- 
rowed of  J.  S.  fifty  pounds,  which  I  promise 
not  to.  pay,"  and  it  was  held  to  be  a  good 
promissory  note,  and  that  the  word  '"not" 
ought  to  be  rejected.  Story,  JProm.  Notes, 
S  12.  "Here  the  meaning  was  evident  upon 
the  paper,  as  it  stood,  without  any  change. 
It  was  not  necessary  to  reform  the  Instru- 
ment, because  the  court  construed  it  to  mean 
wha.t  tl^e  parties  mvist  have  Intended,  al- 


though in  direct  opposition  to  the  wora* 
used."  There  ia  a  latent  amblgoity  in  the 
word,  as  here  used,  and  the  court  below 
was  unquestionably  right  In  admitting  parol 
proof  to  explain  its  true  meaning. 

We  think  the  court  below  was  dearly 
right  in  admitting  the  two  notes  and  the 
agreement  In  evidence  as  parts  of  tbe  res 
gestae,  and  as  explaining  die  manner  in 
which  tbe  plaintiff  came  into  possession  of 
the  note  of  the  defendants,  and  tbe  pur- 
pose which  it  was  to  accomplish  in  the  mat- 
ter of  the  exchange  of  the  properties.  It 
is  admitted  that  the  defendants  assumed 
tbe  payment  of  the  Interest  notes,  but  it  is 
contended  that  they  did  not  assume  the 
payment  of  the  principal  note  for  $2,500. 
But  the  terms  of  the  agreement,  and  the 
testimony  of  the  plaintiffs'  witnesses,  leave 
no  ground  open  for  theory  or  speculation  as 
to  the  meaning  of  both  parties. 

It  has  been  earnestly  contended  that  .there 
Is  subsiantial  variance  between  the  plead- 
ings and  the  proof  offered  by  the  plaintiffs 
to  sustain  the  sevo'al  counts  in  the  de<dara- 
tion.  As  hereinbefore  stated,  the  narr.  con- 
tains the  first  six  common  counts  in  assomp- 
slt  (Code,  art  75,  {  28),  and  a  fecial  count 
on  the  note  of  the  defendants.  The  note 
forms  no  part  of  the  agreement  under  seal, 
by  the  express  terms  of  which  the  defend- 
ants agreed  to  deliver  to  the  idaintUfs  the 
note  sued  upon,  and  it  was  accordingly  so 
delivered.  The  defendants  having  failed  to 
pay  the  same  at  maturity,  plaintifta  brought 
fiult  thereon,  as  hereinbefore  stated,  and  en- 
tered the  same  to  the  use  of  Miss  Hamner, 
and  thus  restricted  the  application  of  the 
proceeds,  of  said  note,  when  collected,  to 
tbe  discharge  of  tbe  mortgage  debt  Wheth- 
er the  note  sued  on  was  negotiable  or  not 
can  have  no  possible  bearing  in  the  deter- 
mination of  this  case.  The  note  never  pass- 
ed from  the.  bands  of  the  original  iHiyees, 
the  plaintiffs,  and  if  any  legal  objection  ex- 
isted to  its  admissibility  under  the  seventh 
count  which  is  the  special  count  on  tbe 
note,  it  was  clearly  admissible  under  the 
third,  fifth,  and  sixth  of  the  common  counts. 
A  promissory  note,  between  tbe  immediate 
parties  thereto,  has  been  repeatedly  held  to 
be  good  evidence '  to  support  a  count  for 
money  lent,  for  moiuey  had  and  recdved. 
and  upon  an  account  stated.  Waynam  v. 
Bend,  1  Camp.  175;  Bayley,  Bills  (Sth  Ed.) 
362.  It  is  laid  down  by  Chltty  on  Bills  of 
Exchange,  supported  by  many  othw  au- 
thorities, that  it  is  not  necessary  to  declare 
on  a  promissory  note, .  between  the  original 
parties  to  it,  but  in  an  action  for  money 
lent  the  same  may  be  given  In  evidence. 
St  3  &  4  Anne,  c.  9,  which  enables  the 
holder  to  declare  on  the  note,  has  been  con- 
strued as  conferring  only  an  additional  or 
cumulative  remedy.  Bedc  v.  Thompson,  4 
Har.  .&  J.  536,  538. 

There  remains  one  other  question  which  we 
dee^  lit  necessary  to  consider;.     It  is  contend- 
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ed  by  the  defendants  tbat  "they  nndecqtood 
perfectly  all  about  tbe  exchange  of  proper- 
ties,  and  agreed  to  make  the  exchange,  that 
they  also  understood  themselves  to  have  as- 
sumed on  obligation  to  iwy  the  Interest  on 
Miss  Hamncr's  mortgage,  and  they  signed 
papers  vblcb  they  were  led  to  believe  con- 
tained or  carried  out  this  understanding,  but 
that  they  never  agreed  to  sign,  or  signed 
knowingly,  any  papers  by  which  they  became 
bound,  personally,  to  pay  the  principal  of 
tbe  mortgage  debt,  and  that  their  signatures 
to  snch  iMipers  were  obtained  by  misrepresen- 
tations of  facts."  This  proposition,  however, 
is  not  sustained  by  any  evidence  legally 
BufBcient  for  that  purpose.  There  is  not  to 
be  found  in  the  testimony  of  either  of  tbe 
defendants— and  they  are  the  only  witnasses 
who  testified  In  their  own  behalf— a  single 
representation  made  by  the  plaintiffs,  or 
eithtf  of  them,  or  by  any  one  acting  for 
tnem,  which  was  proximately  or  remotely 
calculated  to  deceive  or  mislead  them.  Their 
testimony  was  of  the  most  vague  and  un- 
Katisfactory  cluirACter,and  entitled  to  butvoy 
little  consideration  as  tending  to  establish 
fraud.  Mrs.  McCann,  one  of  the  defendants, 
who  could  read  and  write,  and  seemingly  a 
fairly  intelligent  person,  says,  if  she  bad 
known  that  she  was  signing  the  note  for 
$2,500,  she  would  not  have  done  so.  Yet 
she  acted  of  her  own  free  will,  without  any 
representation  on  the  part  of  th6  plaintiff, 
save  only  she  heard  Mr.  Clark,  the  broker, 
say,  "There  are  interest  notes  that  ought  to 
be  signed."  "He  put  them  on  the  desk,  and 
showed  me  where  to  sign  tbem.  None  of 
them  were  read.  Nothing  more  was  said. 
Mr.  Clark  said  'interest  notes,'  or  something, 
and  got  them  out."  Mr.  McCann,  the  other 
defendant,  testified  that  at  the  same  time 
witness  and  his  wife  were  requested  to  sign 
some  Interest  notes,  and  signed  them,  but 
witness  recollected  nothing  about  his  having 
signed  any  other  papers  whatever.  Yet  Mrs. 
McCann  admitted  in  her  testimony  that  both 
she  and  her  husband  had  signed,  not  only 
the  note  sued  on,  but  also  the  agreement 
offered  in  evidence.  Clark's  statement  as  to 
the  interest  notes  was  not  a  misrepresenta- 
tion, but,  in  every  respect,  essentially  accu- 
rate. There  is  nothing  in  this  case  which 
exempts  it  from  tbe  control  of  tbe  principles 
of  tbe  law  usually  applied  in  the  considera- 
tion of  questions  of  the  character  now  pre- 
sented for  our  determination.  Fraud,  like 
any  other  fact,  must  be  established  by'  sat- 
isfactory proof.  It  will  never  be  presumed, 
for  it  is  a  maxim  well  recognized  in  the  law 
that  "odiosa  et  inhonesta  non  sunt  in  lege 
praesumenda."  It  is  not  only  necessary  to 
prove  fraud,  but  the  fraud  practiced  must 
have  worked  an  actual  injury  to  the  de- 
frauded party.  McAleer  v.  Horsey,  35  Md. 
453.  Tou  will  look  in  vain  through  the 
pages  of  the  record  for  the  slightest  evidence 
of  actual  injury  to  these  defendants.  Their 
desire  to  give  up  the  Vincent  alley  houses, 
v.28A.no.l8— 70 


and  then  refusal  to  have  anything  further 
to  do  with  them,  do  not  constitute  proof  of 
Injury.  Nor  is  thore  any  testimony  in  the 
record  for  which  tbe  Jury  were  at  liberty 
to  have  awarded  damages  resulting  from 
actual  injury. 

If  the  defendants  desired  to  rescind  the  con- 
tract because  of  its  fraudulent  character, 
tbey  should  have  done  so  within  a  reasonable 
time.  In  this  case  there  is  no  evidence  even 
of  dissatisfaction  until  after  the  expiration 
of  more  than  a  year.  It  may  be  that  the 
defendants  have  not  profited  by  ihe  exchange 
which  they  made,  but  it  by  no  means  follows, 
as  a  legal  result,  that  tbey  can  now  ask 
the  law  to  relieve  them  from  the  consequen- 
ces of  a  bad  bargain.  In  what  we  have 
said,  we  must  not  be  understood  as  Intimating 
that  there  has'  l>een  the  slightest  evidence 
of  unfair  dealing  on  the  part  of  the  plain- 
tiffs. The  proof  in  the  record  established  no 
such  fact 

Considerable  stress  has  been  laid  upon  the 
conveyance  of  the  Vincent  alley  houses  to 
Mr.  McCann,  instead  of  his  wife,  Mrs.  Mc- 
Cann, who  was  the  owner  of  the  property 
given  In  exchange  for  the  Vincent  alley 
houses.  But  we  have,  by  a  careful  axam- 
ination  of  the  testimony,  failed  to  discover 
any  misconduct  on  tbe  part  of  the  plaintiffs 
in  connection  with  the  execution  of  the  deed. 
Mr.  McCann,  who  appears,  more  than  bis 
wife,— yet  mostly  in  her  presence,— to  have 
actually  participated  in  the  negotiations  for 
the  exch&nge,  admits  in  bis  testimony  that 
no  Instruction  had  been  given  as  to  how  the 
deed  should  be  prepared.  It  was  by  him 
Immediately  placed  upon  record.  If  this  lo- 
cation of  the  title  was  not  in  accordance  with 
the  wishes  of  the  defendants,  as  they  seem 
to  have  been  of  one  accord  respecting  the 
same,  a  complete  remedy  yet  remained  with- 
in easy  reach.  Mr.  McCann  could,  with  but 
small  expense,  have  assigned  the  equitjr  of 
redemption  to  Mrs.  McCann.  Most  certain- 
ly, this  circumstance  contributes  nothing  in 
aid  of  the  defendants'  contention. 

Without  having  treated  seriatim  all  the 
questions  arising  on  this  record,  yet,  in  what 
we  have  said,  we  have  passed  upon  such  of 
them  as  we  have  considered  necessary  to 
bn  determined  on  this  appeal.  It  results 
from  what  we  have  said  that  we  find  no 
error  in  any  of  the  rulings  of  the  court  below, 
and  the  Judgment  must,  accordingly,  be  af- 
lirmed.    Judgment  affirmed. 


(W  M4.  17) 

FRAZEE  V.  FKAZEE  et  al. 

(Court  of  Appeals   of   Maryland.    March    13, 

1894.) 

IC&BBiKD  Woman— Vauditt  or  Contbact— 

Estoppel. 
.  1.  A  married  woman's  contract,  except  in 
regard  to  her  separate  estate,  is  absolutely  void, 
whether  entered  Into  by  herself  or  on  her  l>e- 
half  by  her  husband. 

2.  A  married  woman  is  not  estopped  to  de- 
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ny  her  hnsband's  anthority  to  contract  for  the 
sale  of  her  real  estate  by  the  fact  that  ihe  was 
aware  that  the  purchaser  was  in  possession  of 
the  land  and  was  making  improvements  there- 
on. 

Appeal  from  circuit  court,  Garrett  county, 
In  equity. 

Bill  by  Jonas  Frazee  against  William  H. 
Frazee,  Fellcie  Frazee,  his  wife,  and  Win- 
fleld  S.  Friend,  to  enjoin  proceedings  in  eject- 
ment by  Felicie  Frazee,  and  to  compel  spe- 
<dfic  performance  by  William  H.  Frazee  and 
wife  of  a  contract  executed  by  William  H. 
Frazee  to  W.  S.  Friend  for  the  sale  of  all  his 
right,  title,  and  interest  in  and  to  the  land  in 
ccmtroveray.  A  temporary  injunction  was 
granted,  as  prayed  for  by  plaintiff,  and,  from 
an  order  dissolving  tbe  same,  plaintifC  ap- 
peals.    Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  McSHERRY,  FOWLER,  BOYD, 
and  BRISCOE,  JJ. 

Gilmor  S.  Hamlll  and  Tho.  J.  Feddicord, 
for  appellant.  John  W.  Veitch  and  Robt  H. 
CkH^on,  for  appellees. 

BRISCOE,  J.  The  bill  in  this  case  Is  for 
an  Injunction  to  restrain  proceedings  in  an 
action  of  law  by  way  of  ejectment,  and  for 
a  S];)ecific  performance  of  an  agreement  to 
sell  certain  real  estate,  and  for  general  relief. 
The  bm  charges  that  one  of  the  defendants, 
Mrs.  Felicie  Frazee,  was  the  owner  of  a  lot 
of  ground  in  Garrett  county,  and  sold  the 
same  to  Winfleld  S.  Friend,  through  her  hus- 
band as  her  agent;  that  the  purchaser  en- 
tered Into  possession  without  having  paid  the 
entire  purchase  money,  and  without  having 
received  a  deed,  but  had  made  improvements 
on  the  property;  that  shortly  afterwards  the 
purchaser's  interest  was  sold  at  sheriff's  sale 
to  the  plaintiff,  and  be  was  put  in  possession 
by  virtue  of  a  writ  of  habere  facias;  and 
that  the  vendors  had  Instituted  an  action  of 
ejectment  to  dispossess  the  plaintiff.  The 
court  granted  the  injunction,  but,  after  hear- 
ing of  the  case  on  bill,  answer,  and  proof, 
afterwards  dissolved  it,  and  dismissed  the 
bill.    This  appeal  is  from  that  order. 

The  allegation  of  fraud  which  is  made  by 
the  bill  is  denied  and  traversed  by  the  an- 
swers. There  is  also  a  denial  on  the  part  of 
the  defendants  that  Mrs.  Frazee,  the  wife, 
was  a  party  to  the  contract  of  sale,  or  had 
any  knowledge  of  it  until  a  long  time  after 
it  had  been  made.  It  is  admitted  that  the 
land  belongs  to  the  wife,  she  having  obtain- 
ed it  by  deed  from  her  brothers  and  sisters, 
and  that  it  was  recorded  on  the  5th  day  of 
April,  1883,  among  the  land  records  of  Gar- 
rett county.  The  contract  of  sale  is  dated 
the  25th  of  February,  1885,  and  is  set  out  in 
the  record.  It  is  not  signed  by  the  wife, 
nor  does  it  make  mention  of  the  wife's  inter- 
est In  the  property,  but  specifically  agrees 
to  convey  only  the  right,  title,  and  interest 
of  the  husband,  W.  H.  Frazee.  The  mate- 
rial part  of  tlie  agreement  is  as  follows; 


"This  agreement,  made  between  WlUlajn 
Henry  Frazee,  of  the  first  part,  and  Winfleld 
S. .  Friend,  of  the  second  part,  witnesseth: 
The  said  William  Henry  Frazee,  of  tbe  first 
part,  doth  sell  to  the  said  Winfleld  Scott 
Friend,  of  the  second  part,  for  and  in  cc«> 
Bideratlon  of  $405,  all  his  right,  tiae,  and 
interest  in  and  to  the  following  property." 
We  have  carefully  examined  the  testinaony, 
and  find  it  confirmatory  of  tbe  written  agree- 
ment. The  witness  W.  S.  Friend  testified 
that  when  be  bought  the  land  he  tbottgtit  it 
belonged  to  Henry  Frazee,  tbe  husband;  that 
he  had  no  dealings  with  the  wife  whatever  In 
regard  to  the  land;  and  that  he  did  not  know 
that  Mrs.  Frazee  owned  it  until  1890.  There 
was  also  proof  that  the  wife  Iiad  no  knowl- 
edge of  the  sale  until  a  long  time  after  It  bad 
be«i  made.  It  Is  clear  that  those  who  claim 
through  W.  H.  Friend,  the  purdiaaer,  can 
take  no  greater  interest  than  he  purchased, 
and,  as  the  property  belonged  to  the  yrite, 
her  title  did  not  pass  imder  the  sherifTs  sale. 

Bat,  apart  from  this,  tbe  common-law  dla- 
abUity  of  the  wife  still  exists  in  this  state, 
except  in  the  cases,  and  to  the  extent,  that 
the  legislature  by  statute  lias  thought  proper 
to  remove  it.  Our  statute  prescribes  the 
mode  for  the  Conveyance  of  tbe  statutory  or 
general  estate  of  a  feme  covert,  and  this  la  by 
the  Joint  deed  of  herself  and  hu8t>and  (Code, 
art.  45,  §  2);  or  she  can  authorize  an  agmt  or 
attorney  to  sell  and  convey  the  same  by  a 
power  of  attorney,  executed  jointly  with  her 
husband  (Acts  1890,  c.  394).  Except  In  re- 
gard to  the  separate  estate  of  a  feme  covert, 
or  where  She  is  empowered  by  statutory  an. 
tbority  to  act  as  a  feme  sole,  all  her  cove- 
nants, contracts,  and  agreements  in  courts 
of  law  as  well  as  of  equity  are  absolutely 
null  and  void,  and  she  is  nnder  no  obligation, 
and  cannot  be  compelled,  to  perform  them, 
whether  entered  Into  by  herself  or  on  her  be- 
half by  her  husband,  with  or  without  her 
consent  But  It  Is  Insisted  upon  the  part  at 
the  appellant  that  Frazee  acted  as  agent  for 
his  wife  in  the  sale,  which  sale  she  ratified. 
and  is  therefore  estopped  ftom  denying  hia 
authority.  But  there  is  no  testimony  to  war- 
rant even  the  Inference  of  a  sale  on  her  part, 
and  the  question  how  far  a  married  woman 
would  be  estopped  in  pals  we  do  not  find  It 
'  necessary  to  pass  upon  in  this  case.  Tbe  tes- 
timony, taken  in  its  strongest  light  against 
her,  simply  discloses  a  knowledge  of  the  pur- 
chaser's possession  of  the  land  and  certain 
improvements  made  by  him  thereon.  Her 
title  to  this  property  was  on  record,  and  was 
by  law  notice  to  the  plaintiflT  of  the  estate 
sold  to  him.  It  is  well  established  that, 
where  a  party's  rights  in  property  sufficiently 
appear  of  record,  mere  silence  upon  hla  part 
is  no  violation  of  duty,  and  he  Is  not  estopped 
to  assert  his  rights  against  others  dealing 
with  the  property  as  another's. 

So  far  as  the  claim  to  a  mechanic's  lien  Is 
concerned,  we  need  mily  say  that  no  notice 
was  given,  as  required  by  the  mechanic's 
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Hen  law  of  this  state.  Code,  art  63,  |  10. 
There  was  no  personal  notice  served  upon 
the  wife  of  his  intention  to  claim  a  lien. 
CJonway  t.  Crook,  66  Md.  292,  7  AtL  402. 
We  shall  therefore  affirm  the  order  appealed 
from.    Otiec  affirmed. 


(ISl  Pa.  St.  230) 

GBABFF  T.  FHILABBLPHIA  &  R.  R.  CO. 

(Supreme  Court  of  PennsylTania.     April  23, 

1884.) 

CABBIBRS— INJUKIES  TO  PASSBSSBBa—NBOU- 
OEKCE. 

1.  A  carrier  is  not  responsible  for  injuries 
to  a  passenger,  resulting  from  the  act  of  an  in- 
tending passenger,  who,  being  about  to  ihiss 
through  a  car  door,  pushed  it  open  Tiolently, 
causingit  to  injure  the  passenger. 

2.  The  earner  cannot  be  deemed  negligent 
because  the  door  was  not  all  glass  aboTe  the 
middle,  so  that  persons  could  see  each  other 
coming  to  the  door. 

3.  The  presence  of  a  screw  eye  on  the  inner 
side  of  the  door,  about  five  feet  from  the  bot- 
tom, and  projecting  nine-sixteenths  of  an  inch, 
and  used  to  hold  back  the  door,  is  not  evidence 
of  negligence  in  the  construction  of  the  door, 
though  the  passenger  was  injured  by  contact 
with  the  eye. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Norah  Oraefl  against  the  Phila- 
delphia &  Reading  Railroad  Company  for 
personal  Injuries.  From  a  judgment  tot 
plalntlfT,  defendant  appeals.     Reversed. 

Gavin  W.  Hart,  for  appellant.  Wm.  C. 
Gross  and  Tbos.  F.  Gross,  tor  appeUee. 

ORE£lN,  J.  The  act  which  caused  the 
plaintiff's  injury  was  not  the  act  of  the  de- 
fendant, nor  of  any  of  its  agents  at  employes. 
It  was  exclusively  the  act  of  a  total  stran. 
ger,  over  whom,  or  whose  actions,  the  de- 
fendant had  not  the  slightest  control.  More- 
over, his  action  was  not  the  usual,  customary 
conduct  of  an  intending  passenger,  about  to 
pass  through  the  door  In  question;  but  It 
was  rude,  Impatient,  and  unusnaL  The 
plaintiff  herself  thus  describes  the  manner  of 
her  Injury:  Having  said  she  was  just  about 
going  out  of  the  door,  and  had  her  hand  up 
at  the  door,  and  her  left  foot  on  the  pave- 
ment, she  was  asked:  "Q.  Where  was  the 
right  foot?  A.  On  the  step;  and  going  out 
there  was  a  gentleman  walked  in,  or  came 
running,  to  make  the  train,  and  as  he  ran  In 
he  knodced  the  door  against  my  'head.  Q. 
Where  did  he  hit  your  head?  A  He  stnu^ 
me  right  there,  on  the  forehead."  The  plain- 
tiff's witness  Emma  Bettker,  being  the  only 
other  witness  who  described  the  manner  of 
the  Injury,  testified  as  foUows  upon  the  same 
subject:  "As  we  were  going  out  of  the  door, 
Nwah  put  her  hands  up  to  the  door,  to  go  out, 
while  two  gentlemen  came  a  rushing  In,  and 
threw  the  door  on  Norah,  and  we  were  still 
going  to  pass  out,  when  there  was  a  gentle- 
man, coming  from  the  depot,  says:  'Why, 
Miss,  he  has  broke  the  skin.  You  had  bet- 
ter go  In.' "     The  foregoing  Is  the  whole  of 


the  testtmony  descriptive  of  the  Injury,  ex- 
cept the  plaintiff's  cross-examination,  whidi 
Is  substantially  similar  to  the  testimony  In 
chief.  It  Is  manifest,  therefore,  that  the 
plaintiff's  Injury  was  exclusively  the  result 
of  the  unusual,  rude,  and  hasty  act  of  a 
stranger.  Dealing  with  just  such  a  question 
as  this.  In  the  case  of  Ellinger  v.  Railroad 
Co.,  1S3  Pa.  St  215,  25  AtL  1132,  we  held 
that  a  common  carrier  Is  not  bound  to  pro- 
tect Its  passengers  from  rud«iess  or  bad 
manners  on  the  part  of  strangers  or  other 
passengers,  unless  such  conduct  amounts  to 
a  breach  of  the  i)eace.  A  woman  Is  not  en- 
titled to  recover  damages  from  a  railroad 
company  for  personal  Injuries,  where  it  ap- 
pears from  her  own  testimony  that  when 
she  was  about  to  descend  from  the  lower 
step  of  a,  car  to  the  ground,  she  was  jostled. 
off  by  another  passenger  rudely  pushing  by 
her  to  enter  the  car.  Our  Brother  Williams, 
delivering  the  opinion,  said:  "She  had 
reached  the  lowest  step,  and  was  In  the  act 
of  stepping  from  It  to  the  platform,  when  an 
Impatient  man,  desiring  to  take  the  train  at 
that  station,  stepped  upon  the  step  she  was 
leaving,  and  in  so  doing  crowded  or  jostled 
her,  and  she  fell.  The  Immediate  cause  of 
her  fall  was  the  act  of  the  impatient  man.  In 
bis  efforts  to  get  upon  the  car.  •  •  •  But 
protection  against  bad  manners  Is  not  so 
ta.t  as  I  am  aware,  one  of  the  duties  owing 
by  a  carrier  to  Its  passengers.  Rudeness  is  a 
breach  of  no  positive  law.  The  ordinary 
cars  are,  and  must  be,  op&a  to  the  masses, 
among  whom  there  will  be  different  degrees 
of  tntelllgence  and  politeness;  differences  In 
physical  vigor  and  temperament  There  Is 
therefore,  necessarily,  a  certain  amount  of 
rudeness,  of  haste,  of  selfish  disregard  of  the 
nerves  and  of  the  coihfort  of  others,  to  be 
met  with  wherever  men  and  women  congre- 
gate,—whether  upon  railroad  trains,  In  places 
of  amusement,  or  upon  the  streets  of  a  city. 
Unless  such  conduct  amounts  to  a  breach  of 
the  peace,  the  officers  of  the  law  can  take  no 
cognizance  of  It;  and  carriers  are  not  bound 
to  prevent  It  or  liable  in  damages  for  its  ap- 
pearance about  their  stations  or  trains.  The 
plaintiff  was  the  victim  of  an  act  of  rude- 
ness." AU  of  this  language  Is  precisely  ap- 
plicable to  the  present  case.  An  Impatient 
traveler.  In  a  hurt?  to  make  a  train,  rushes 
ahead  heedlessly,  pushes  the  door  open  vio- 
lently, and  causes  the  door  to  strike  the 
plaintiff  with  force,  and  Injures  the  plaintiff. 
It  was  an  act  of  rudeness,  of  which  the 
plaintiff  was  the  victim.  That  the  stranger 
was  responsible  for  his  act  there  can  be  no 
doubt  but  that  the  defendant  shall  be  made 
to  suffer  in  damages  for  such  an  act  Is  Intol- 
erable and  unjust  to  the  last  degree.  It  Is 
subject  to  no  duty  to  guard  against  such  acts, 
and  therefore  is  not  negligent  In  that  regard. 
But,  says  the  plaintiff,  the  defendant  is 
negligent  in  the  construction  of  the  door, 
and  therefore  should  be  liable.  A  couple  of 
carpenters    are    examined,   who,  after  the 
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event,  say  the  dbor  was  defective  because  ft 
v^as  not  all  glass  above  the  middle  rail,  so 
that  persons  could  see  each  other  coming  to 
the  door.  It  is  not  at  all  certain  that  the 
same  accident  would  have  been  avoided  U 
this  door  had  been  built  Id  that  way,  because 
the  same  spirit  of  impatience  and  rudeness 
would  have  prompted  the  same  act  of  haste 
in  opening  the  dobr  to  get  through  quickly, 
although  another  person  was  visible  on  the 
other  side.  But  the  best  illustration,  of  the 
fallacy  of  the  attempt  to  establish  negligence 
In  this  way  Is  afforded  by  one  of  our  own 
cases  (Hayman  v.  Railroad  Co.,  118  Pa.  St. 
SOS,  11  Atl.  815).  There  the  door  for  the 
transit  oC  the  passengers  from  the  wharf  to 
the  boat  was  constructed  precisely  as  the 
carpenters  said  this  one  should  have  been, 
viz.  all  glass  above  the  middle  rail.  But  it 
happened  that  a  passenger  going  through  It, 
Just  behind  another  passenger,  put  up  his 
hand  to  push  it  open,  and  he  struck  the  glass 
with  forcd  enough  to  break  It;  and,  his  hand 
having  been  cut  severely  by  the  broken  glass, 
he  brought  an  action  against  the  company, 
and  sought  to  recover  upon  the  presumption 
of  negligence  arising  from  the  mere  fact  of 
the  accident  But  we  refused  to  sanction 
that  proposition,  and  held  that  the  door  was 
no  part  of  the  machinery  used  for  the  car- 
riage of  passengers,  and  that  the  plaintiff. 
In  order  to  recover,  must  prove  negligence  af- 
firmatively. In  that  case  the  accident  re- 
sulted from  the  presence  of  too  much  t^aaa 
In  the  doot,  and  in  this  case  It  was  contend- 
ed there  was  too  Uttle.  But  both  contmt- 
tions  were  untenable.  The  doors  were  both 
such  as  are  In  common  use,  and  the  mere 
constmction  of  neither  of  them  Justified  an 
Inference  of  negligence.  The  present  case  Is 
much  stronger  than  {be  Hayman  Case,  be- 
cause In  that  the  Injury  was  the  result  of  the 
mere  ordinary  use  of  the  door,  while  here  It 
was  the  resolt  of  the  violent  act  of  a  stran- 
ger. 

Again,  it  Is  contended  that  the  presence 
of  a  small  screw  eye  on  the  inner  surface  of 
the  door  was  the  immediate  means  by  which 
the  injury  was  inflicted,  and  therefore  It 
was  negligence  to  have  it  In  a  position  where 
it  could  strike  the  plaintiff's  head.  There 
was  no  proof  that  such  an  appliance  was 
aot  a  usual  and  suitable  device  for  holding 
the  door  open  when  the  weather  did  not  re- 
quire It  to  be  closed,  but  it  was  contended 
that  It  should  have  been  at  the  top  or  the 
bottom  of  the  door,  so  that  it  could  not  have 
hurt  the  plaintiff.  It  was  a  very  small 
screw  eye,  and  only  projected  nine-sixteenths 
of  an  inch  beyond  the  surface.  It  was  lo- 
cated four  feet  and  tea  Inches  from  tlie  bot- 
tom of  the  door,  and  it  happened  that  the 
plaintiff  was  of  a  sufficiently  short  stature 
to  bring  her  head  on  the  level  with  this  lit- 
tle appliance.  It  is  a  sufilclent  reply  to  the 
argument  delved  from  this  som'ce  to  say 
that,  if  the  eye  had  been  at  the  bottom  of 
.  tiie  door.  It  might  have  struck  her  anktei 


and  injtnefl  her,  as  was  the  fact  in  the  < 
of  Kiea  V.  City  of  Erie,  135  Fa.  St  144,  19 
Atl.  942.  There  the  plaintia— who  was  a 
woman,  also— was  passing  along  the  street 
In  front  of  an  engine  house,  when  the  door, 
wtilch  projected,  when  oi>eA,  six  feet  over 
the  pavement,  was  suddenly  thrown  open, 
and  struck  the  plaiiitifl  on  the  ankle,  and  in- 
jured her  seriously.  She  brought  an  action 
against  the  city  for  the  injury,  but  the  oonrt 
below  granted  a  nonsuit,  which  this  court 
sustained,  it  was  claimed  that  the  building 
was  negligently  constructed,  as  to  the  doors, 
and  therefore  the  city  was  liable,  but  we 
held  otherwise.  Mr.  Chief  Justice  Pazson 
said,  in  the  opinion:  "It  is  true  the  doors 
of  the  engine  house  opened  outwards,  and 
were  operated  by  wrings,  which,  when  cer- 
tain bolts  were  pulled,  opened,  or  assisted  in 
opening,  the  doofs.  The  case  was  argued 
upon  the  theory  that  when  the  bolts  were 
pulled  the  springs  opened  the  doors  sudden- 
ly, and  with  great  violence.  In  such  case,  as 
they  swept  across  a  considerable  i>ortlon  of 
the  pavement  In  opening.  It  can  readily  be 
seen  that  they  might  be  a  dangerous  trap  to 
Injure  persons  passing  along  the  said  pave- 
ment. The  only  testimony  oir  the  part  of  the 
plaintiff  upon  this  subject  was  substantially 
as  follows:  "When  the  bolts  are  pulled  yon 
have  to  start  tho  doors  a  little  bit  snd  then 
the  spring  takes  hold,  and  helps  swing  the 
door  open.  Somellmos  they  are  opened  quldc, 
and  sometimes  not  so  qoidL  If  the  wind 
is  blowing,  it  is  difficult  and  yon  have  to 
follow  the  door  and  push  it  along;  and  when 
there  is  no  wind  they  swing  freely.'  As  the 
plaintiff  was  nonsuited,  she  is  entitled  to  all 
the  deductions  which  can  fairly  be  drawn 
from  this  evidence.  Tested  by  this  rule, 
however,  it  is  not  sufficient  to  Justify  a  Jury 
In  finding  t^t  the  doors  of  the  engine  boose 
were  defectively  constructed,  and  dangecons 
to  citizens  using  the  pavement  It  is  evi- 
dent that  the  only  object  and  effect  of  the 
q>rtngs  were  to  aid  the  firemen  In  swinging 
open  the  heavy  doors.  It  is  not  only  possi- 
ble, but  probable,  that  on  the  occasion  re- 
ferred to,  if  the  door  was  opened  rapidly  and 
violently,  as  contended  by  the  plaintilT,  it 
was  the  result  of  a  push  by  the  person  who 
opened  it  For  his  carelessness  or  negli- 
gence the  city,  und^  all  the  authorities,  is 
not  liable,  and  we  have  already  said  there 
was  not  sufficient  evidence  of  the  faulty 
construction  of  the  building  to  submit  to 
the  Jury."  Just  so  in  the  present  case.  The 
defendant  is  not  responsible  for  the  act  of 
the  stranger  in  pushing  open  the  door  in  a 
rude  and  violent  manner.  If  it  had  been 
opened  In  the  ordinary  and  usual  manner, 
the  plaintiff  would  not  have  been  hurt  But 
the  defendant  is  not  bound  to  take  precau- 
tions against  the  unusual  and  negligent  use 
of  its  appliances  by  strangers  or  others.  If 
lliey  are  reasonably  safe,  when  used  with  or- 
dinary care,  and  in  the  manner  that  prevails 
with  the  mass  of  mankind,  the  duty  of  tbe 
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party  who  Buppll6s  them  Is  performed.  A 
very  apt  Illustration  of  thlB  doctrine  la  found 
In  the  case  of  Blsenbrey  v.  Pennaylvanla  Oo. 
for  Ins.,  141  Pa.  St.  566,  21  AU.  039.  There 
a  fence  was  erected,  inclosing  the  front  steps 
of  a  residence,  and  having  a  door  therein 
extending,  when  wide  open,  10  inches  be- 
yond the  limit  within  which  obstructions 
were  permitted  by  a  city  ordinance.  The 
plaintiff,  an  old  man,  69  years  of  age,  was 
passing  along  the  footwalk  in  front  of  the 
house,  when  suddenly  the  door  or  gate  in 
the  fence  was  thrown  open,  and  struck  him, 
causing  him  to  fall,  and  suffer  a  fracture  of 
his  tibigh.  A  verdict  was  recovered  in  the 
court  below,  but  we  reversed  the  judgment 
without  a  venire.  We  said:  "The  accident 
did  not  result  from  the  erection  of  the  fence. 
That  was  harmless  enough,  and,  If  in  vio- 
lation of  the  city  ordinance,— which  does  not 
clearly  appear,— was  not  necessarily  danger- 
ous, or  likely  to  injure  any  one.  The  prox- 
imate cause  of  the  injur  to  the  plalntlS  waa 
the  throwing  open  of  the  door  suddenly.  It 
was  not  contended  that  this  was  done  by  the 
company,  or  by  any  agent,  employe,  or  serv- 
ant thereof.  There  is  no  room,  therefore, 
to  apply  the  doctrine  of  respondeat  supe- 
rior." AU  of  this  is  exactly  pertinent  to 
the  present  contention.  For  the  rude  and 
hasty  act  of  the  stranger,  the  defendant  Is 
not  resiwnslble.  The  screw  eye  was  a  per- 
fectly ptopet  appliance  to  be  upon  the  door, 
to  fasten  it  back.  In  Itself,  it  was  entirely 
innocent,  and  was  not  by  any  means  so 
prominent  as  the  knob  of  a  door,  or  an'  out- 
side lock,  or  a  key  projecting  therefrom.  In 
all  the  Ordinary  uses  of  the  door,  there  waa 
not  the  least  liability  to  Inflict  injury,  result- 
ing from  its  presence.  It  is  not  possible  to 
regard  It  as  any  more,  or  even  as  much,  a 
source  of-danger,  as  a  projecting  knob  at  lock 
or  key,  or  even  a  piece  of  carving,  or  an  old- 
fashioned  knocker.  We  are  perfectly  clear 
that  the  mere  presence  of  such  an  appliance 
on  the  surface  of  a  door  Is  not  the  least  evi- 
dence of  negligence  in  the  construction  of 
the  door,  and  the  same  Is  tme  of  the  glass 
plate.  Upon  the  whole  testimony,  we  are 
of  opinion  that  the  case  should  have  been 
withdrawn  from  the  Jury,  with  a  binding  in- 
struction to  And  a  verdict  for  the  defendant 
We  sustain  the  Stb,  eth,  7th,  and  8th  assigB- 
ments  of  error.  The  others  are  immaterial. 
Judgment  reversed. 
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(Supreme  Court  of  Pennsylvania.     April  2S, 

1804.) 

£XECDTORS  AND  ADMINIHTUATORS— CLAIMS— ReAI,- 

EsTATE  Mortgage. 
At  an  executor's  sale  of  two  parc<>l8  of 
land,  one  of  which  was  mortgaged  for  $3,000, 
notice  was  giT«n  that  the  purchaser  of  the  mort- 
CTged  parcil  would  take  it  "liable  to  have  the 
:iiiiomit  of  the  mortgage  collected  from  snid  lot 
of  land  in  satisfaction  thereof."    It  was  sold  for 


$53.  On  distribution  the  mortgafiee  presented 
the  m(»tgaee'and  t>ond  aceompanpng  for  allow- 
ance as  a  claim  against  the  estate.  Held,  that 
it  was  not  error  to  award  the  fund  arising  from 
the  sale  of  all  the  land  to  such  mortgagee. 

Appeal  from  orphans'  court,  Luzerne 
county. 

Appeal  of  Edgar  B.  Tubbs  from  a  de- 
cree of  distribution  on  audit  and  adjudica- 
tion of  the' first  and  final  account  of  Jonas 
G.  Tubbs,  administrator  of  the  estate  <XF 
Hamilton  Tubbs,  deceased.    Affirmed. 

Hamilton  Tubbs  died  on  the  29tli  day  of 
December,  1891.  He  left  some  d^bts.  He 
owned  some  real  estate,  and  had  some  per- 
sonal estate.  His  personal  property  was  not 
sufficient  in  value  to  pay  his  debts.  Jonas 
O.  Tubbs',  who  had  been  appointed  his  ad- 
ministrator, petitioned  the  orphans'  court 
of  Iiuaeme  county  for  leave  to  sen  the  de- 
cedent's real  estate  for  payment  of  debts. 
The  court  granted  the  prayer  of  the  peti- 
tion. Two  separate  and  distinct  pieces  or 
parcels  of  land  were  advertised  and  offered 
for  sale.  They  were  numbered  1  and  2  In 
the  order  and  advertisements  of  sale.  At 
the  time  of  the  sale,  Lewis  Benscoter  had  a 
notice  read,  warning  aU  bidders  and  buy»« 
that  be  had  a  first  mortgage  on  the  first 
piece  of  land  described,  "upon  which  there 
is,  unpaid,  debt  and  Interest  to  date  in  the 
sum  of  13,258.80.  Whoever  purchases  said 
above-described  lot  of  land  will  purchase 
subject  to  the  above-dted  mortgage,  and 
will  be  liable  to  have  the  said  amount  col- 
lected from  said  lot  of  land  In  satisfaction 
thereof."  After  this  notice  had  been  read, 
the  land  was  sold  for  $53  to  John  Benscoter, 
brother  of  Lewis.  After  the  administrator 
had  filed  his  account,  showing  in  his  hands  < 
from  the  personal  estate  $196.41,  and  from 
real-estate  sales  $568.39,  an  audit  was  held. 
Among  the  claims  presented  for  allowance 
and  payment  were  Edgar  Tubbs,  work  and 
labor,  $347.55,  Jonas  C.  Tubbs,  work  and 
labor,  $493.30;  also,  Lewis  Benscoter,  upon 
mortgage  and  bond  accompanying  the  same, 
fbr  balance  of  $3,000,  with  interest  from 
February  28,  1874.  The  court  disallowed 
the  claims  of  Edgar  Tubbs  and  Jonas  C. 
Tubbs,  and  against  objection  he  awarded 
the  fimd  to  Lewis  Benscoter  on  the  bond 
accompanying  the  mortgage. 

Exceptions  to  report  of  audit:  "The 
learned  court  erred  in  the  foUowfng  partic- 
ulars: (1)"  In  overruling  the  objections  made 
to  the  mortgage  and  bond  accompanying,  as 
presented  by  Lewis  Benscoter,  for  the  rea- 
son 'that  the  said  Benscoter  gave  notice 
at  the  sale  that  the  land  covered  by  this 
mortgage  was  subject  to  it;  and,  secondly, 
because  the  allowance  of  this  claim  would  be 
detrimental  to  the  other  creditors.'  (2)  In 
disallowing  the  claims  of  Edgar  Tubbs  and 
Jonas  C.  Tubbs.  (3)  In  awarding  to  Lewis 
Benscoter  in  the  distrlbntion  the  sum  of 
$605.30." 

The  opinion  of  the  orphans'  court  is  as 
follows: 
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"The  second  exception  relates  to  the  claims 
of  Edgar  and  Jonas  C.  Tubbs  for  services. 
Upon  reviewing  the  testimony  we  are  na- 
able  to  change  our  former  conclusions,  and 
80  dismiss  the  exceptions.  Keener  v.  Zart- 
man,  144  Pa.  St  179,  22  Atl.  889;  McCon- 
nell's  Appeal,  97  Pa,  St.  31;  Houck  v.  Houck, 
99  Pa.  St.  552.  The  exceptant  was,  how- 
ever, a  brother  of  the  decedent,  and  as  heir 
he  has  a  right  to  contest  the  claim  set  forth 
In  the  first  exception,  and  we  proceed  to 
discuss  that  subject.  The  fund  for  distri- 
butl(Hi  arose  from  a  sale  of  r^  estate.  The 
claim  presented  by  the  executors  of  Ben- 
scoter  is  in  the  form  of  a  t)ond  accompany- 
ing a  purcliase-money  mortgage.  The  land 
was  sold  under  a  notice  by  said  executors 
that  the  purdiaso:  would  take  the  land  'lia- 
ble to  have  the  amount  of  the  mortgage  col- 
lected from  said  lot  of  land  in  satisfaction 
thereof.'  The  lien  of  the  mortgage  would 
not  have  been  disturbed  without  the  notice. 
Act  March  22,  1887  (P.  L.  6).  The  bond 
was  not  in  Judgment,  as  in  Com.  v.  Wilson, 
34  Pa.  St  63,  and  this  claim  was  not  based 
upon  the  mortgage,  as  in  Appeal  of  Penn 
Square  Bldg.  Ass'n,  'SI  Pa.  St  330.  A  gen- 
eral bond  accompanying  a  mortgage  is  the 
principal  evidence  of  the  debt,  and  the 
mortgage  is  but  collateral  to  it  Appeal  of 
Eagle  Ben.  Soc,  75  Pa.  St  226;  Hodgdon 
V.  Naglee,  5  Watts  &  S.  217.  We  say,  where 
a  debt  is  based  upon  a  bond  accompanying 
a  mortgage  (before  judgment  at  least),  it  is 
a  general  debt  payable  out  of  any  fund  in 
the  hands  of  the  personal  representatives  of 
the  deceased  debtor.  The  death  of  the  debt- 
or creates  a  lien  Independent  of  the  mort- 
gage. 3  Rhone,  Orph.  Ct  Pr.  233,  234.  It 
is  a  common  tbJng  for  a  creditor  to  get  a 
partial  payment  on  his  l>ond  while  retaining 
the  lien  of  his  m(»:tgage  as  security  for  the 
balance.  Shunk's  Appeal,  2  Pa.  St  304; 
Merkel's  Estate,  131  Pa.  St  584^  18  AU.  931; 
and  tills  Is  so  although  the  estate  is  Insol- 
vent Mason's  Appeal,  89  Pa.  St  402.  If  the 
Benscoters  get  this  fund  now,  it  does  not 
foUow  that  the  purchaser  will  derive  the 
benefit  thereof,  for  the  land  still  remains  lia- 
ble for  the  whole  mortgage— First  to  the 
Benscoters  for  the  balance;  and,  second,  to 
this  estate  by  way  of  eqvuty.  GrafC's  Es- 
tate, 139  Pa.  St  69,  21  Atl.  233.  Under  this 
last-cited  case  it  would  have  l>een  our  duty, 
if  required,  to  have  withheld  the  present 
fund  from  the  Benscoters  until  after  they 
bad  exhausted  the  land  by  a  sale  under 
the  mortgage.  But  no  such  demand  has  bem 
made,  notwithstanding  the  discussion  of  the 
subject  before  the  court  By  declining  to 
make  such  a  demand  we  infer  that  it  is 
doubtful  whether  the  entire  mortgage  debt 
can  be  realized  by  a  sale. 

"The  exceptant's  counsel  contends  stoutly 
that  under  the  cases  of  Appeal  of  Penn 
Square  Bldg.  Soc.,  and  Com.  v.  Wilson, 
supra,  we  have  erred,  not  only  In  allowing  the 
claim,  but  in  taking  any  notice  of  it  what- 


ever. We  think  we  liave  made  clear  the 
distinction  between  these  cases,  and  ttiat  of 
OrafF's  Estate,  supra,  by  saying  that  this 
claim  is  based  upon  a  general  lK>nd  not  in 
judgment  which  was  not  the  fact  in  the 
cases  relied  upon  by  the  exceptant's  counsel. 
In  Com.  V.  Wilson,  the  court  by  Read,  J., 
says  (page  69):  'The  sale  [sheriff's  sale]  in 
this  case  under  the  junior  judgment  was 
subject  to  the  lien  of  the  first  m<Mtgage. 
and  of  the  whole  debt  secured  by  it  and 
no  part  of  the  proceeds  of  that  sale  should 
have  l>een  applied  to  the  pajrment  of  the 
Judgments  on  the  mortgage  bonds.'  But  to 
us  it  seems  clear  that  the  death  of  the  debt- 
or here  gave  these  claimants  a  liai  on  any 
fund  secured  by  the  administrator  inde- 
pendent of  his  record  lien.  In  the  Penn 
Square  Case  the  court  says:  "That  the  mort- 
gagee whose  titie  is  unaffected  haa  no  rl^t 
to  come  upon  the  fund  produced  by  the  sale 
is  too  clear  for  argument'  In  the  reiwrt  of 
that  case  there  is  no  menticm  of  any  bond, 
and  in  the  absence  of  a  bond  we  can  see 
how  the  collection  of  the  debt  might  have 
been  restricted  to  the  land,  or  at  least  bow 
the  debt  was  not  a  general  one.  With  this 
explanation,  the  cases  cited  will  not  be  in 
conflict  If  the  Benscoters  had  proceeded 
against  the  land  upon  the  mortgage  since 
the  orphans'  court  sale,  and  had  realised 
from  a  sheriff's  sale  of  it  less  than  the  whole 
debt  with  interest  and  costs,  we  think  it 
would  not  be  seriously  contended  that  they 
had  no  claim  on  this  fund,  for  the  balance 
especially,  as  the  only  contestant  is  an  heir 
of  the  decedent.  So  the  real  contest  seems 
to  be  whether  the  mortgage  creditiw  or  the 
heir  (or,  if  you  please,  an  unsecured  creditor) 
of  the  decedent  shall  be  obliged  to  pursue 
the  land.  This  question  seems  to  have  been 
settied  in  New  Jersey  by  statute.  Associa- 
tion V.  Stockton,  148  Pa.  St  146.  23  Ati. 
1063.  Under  the  equity  powers  of  tills  court 
we  might  have  ordered  the  Benscoters  to  sell 
on  their  mwtgage;  but  this  has  not  beat 
demanded,  so  they  have  their  option  as  to 
the  mode  of  procedure.  Morris  t.  Olwtne, 
22  Pa.  St  441. 

'Again,  at  common  law  a  Judicial  sale  of 
land  divests  all  liens,  and  no  <Hie  bat  a  lien 
creditor  has  any  claim  on  the  fund;  bat  in 
this  state  such  sales  do  not  divest  the  lien 
of  first  mortgages,  and  hence  such  mortgages 
are  not  paid  out  of  the  fund.  But  as  to 
general  debts  of  a  decedent,  not  of  record, 
the  death  alone  creates  a  lien.  Having  a 
lien  by  mortgage,  and  also  by  death,  why  are 
the  Benscoters  not  enUtied  to  the  whole 
value  of  the  land  if  necessary  to  satisfy  their 
debt?  The  orphans'  court  sale  was  not  nm- 
iet  their  control,  and  it  ought  not  to  be 
allowed  to  work  them  any  injury.  We  con- 
clude that  the  claimants  were  bound  to 
present  their  claim  here  and  now,  or  mn 
the  risk  of  losing  a  portion  of  their  debt 
to  the  enrichment  of  the  heir  of  the  dece- 
dent, who  tuM  no  claim  to  the  estate  nntU  aB 
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the  decedent's  debts  are  paid  In  full.  There- 
fore, the  first  and  third  exceptions  are  also 
dismissed,  and  the  report  of  audit  Is  con- 
firmed absolutdy." 

James  R.  Scouten  and  Isaac  P.  Hand,  for 
ai^ellant    Q.  A.  Gates,  for  appellee. 

PBR  GURIAM.  The  opinion  of  the 
learned  Judge  of  the  orphans'  court  suffi- 
ciently vindicates  the  conclusions  he  has 
reached,  and  the  distribution  resting  upon 
them  must  be  sustained.  The  decree  is  ac- 
cording^ affirmed. 


on  Pa.  8t  2SB) 

FREIBERG  et  al.  t.  STODDART. 

(Supreme  Court  of  PennsylTania.     April  23, 

1894.) 

iNSOLiTBSIOT  Of  BaNK— TRUST  CbEDITOBS — FSBr- 
EKENCE. 

A  bank  received  two  drafts,  indorsed  to 
it  for  collection,  on  account  of  the  drawers, 
against  two  of  its  depositors.  After  acceptance 
by  the  latter  the  bank  charged  to  each  depos- 
itor's account  the  amount  of  the  draft  accepted 
by  him.  Before  remitting  to  the  drawers,  the 
bank  assigned,  having  on  hand  cash  sufficient  to 
pay  such  drafts.  HcZd,  that  the  drawers  were 
not  entitled  td  a  preference  as  to  the  funds  on 
hand  at  the  time  the  bank  failed,  where  the 
assignee  holds  nothing  which  he  or  such  draw- 
ers can  identify  with  the  drafts,  or  trace  as  a 
payment  of  them. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county;  Oharles  B.  Rice,  Judge. 

Action  by  Joseph  Freiberg  and  Abram 
Freiberg,  doing  business  as  J.  &  A.  Frei- 
berg, against  WiUlam  Stoddart,  assignee  for 
benefit  of  creditors  of  F.  V.  Rockafellow  & 
Co.,  for  an  Injunction  to  restrain  defendant 
from  distributing  certain  money  received  by 
him  among  the  general  creditors,  and  re- 
quiring him  to  pay  it  to  plaintifFB.  From  a 
Judgment  overruling  plaintifFs'  exceptions 
to,  and  confirming,  the  master's  report,  and 
dismissing  the  bill,  plaintiffs  appeal.  Al- 
flrmed. 

The  opinion  of  the  trial  court  Is  as  fol- 
lows: 

"On  January  25,  1893,  the  plaintifTs  drew 
a  draft  to  their  order  on  M.  Rosenbluth  for 
one  hundred  and  twenty-three  dollars  and 
seventy-three  cents,  at  one  day  sight,  and 
on  Jannary  27th  drew  a  similar  draft  for 
two  hundred  and  eight  dollars  and  fourteen 
cents  on  Sol  Hirsch,  and  indorsed  the  same: 
'Pay  to  the  order  of  F.  V.  Rockafellow  & 
Co.,  for  collection,  for  account  of  J.  &  A. 
Freiberg.'  The  drawees  were  depositors  in 
the  bank  of  F.  T.  Rockafellow  &  Co.,  and 
each  bad  a  balance  in  the  bank  more  than 
sufficient  to  pay  the  draft  drawn  on  him. 
The  first-mentioned  draft  was  accepted  on 
Jannary  27th,  and  the  account  of  the  drawee 
was  charged  therewith  on  February  7th. 
The  other  draft  was  accepted  by  the  drawee, 
and  his  account  was  charged  therewith,  on 
February  1st  On  February  7th,  P.  V. 
Rockafellow   &  Co.   sent  to  the  plaintiffs 


drafts  on  the  City  National  Bank  of  Phila- 
delphia for  the  respective  amounts  of  the 
foregoing.  At  this  time,  and  for  a  long 
time  prior  thereto,  P.  V.  Rockafellow,  who 
was  doing  business  under  the  name  of  F.  V. 
Roclcafellow  &  Co.,  was  insolvent.  On  Feb- 
ruary 8th  the  doors  of  the  bank  ware  not 
opened,  and  on  February  11th  Rockafellow 
made  an  assignment  for  the  benefit  of  cred- 
itors, to  the  defendant  The  two  drafts 
sent  to  the  plaintifTs  were  presented  for 
payment  and  protested,  on  February  11th, 
and  are  now  in  the  plaintiffs'  hands.  When 
the  assignee  took  charge  of  the  property  of 
the  assign'H*,  he  found  cash  in  the  vaults  of 
the  bank,  but  there  is  a  dispute  as  to  the 
amount;  the  plaintifTs  alleging  that  it  was 
thirteen  thousand  dollars,  and  the  defendant 
alleging  that  it  was  only  five  thousand  dol- 
lars. The  plaintiffs  claim  that,  of  this  mon- 
ey, three  hundred  and  thirty-one  dollars  and 
seventy-three  cents — the  amount  of  the 
drafts  collected,  as  aforesaid,  by  F.  V. 
Rockafellow— belongs  to  them;  and  they 
pray  for  a  decree  enjoining  the  assignee  from 
distrib'ating  the  same  amongst  the  general 
creditors,  and  ordering  and  directing  him  to 
pay  it  to  the  plaintiffs.  The  legal  proposi- 
tions upon  which  the  plaintiffs  rely,  are  (1) 
that  by  reason  of  the  restrictive  indorse- 
ments the  title  to  the  drafts,  and  to  the 
proceeds  arising  from  the  collection  thereof, 
was  never  in  F.  V.  Rockafellow;  (2)  that 
the  moneys  passed  into  his  hands  in  trust 
for  the  plaintiffs,  and  also  passed  into  the 
hands  of  the  assignee  Impressed  with  the 
same  trust;  (3)  that  the  plaintiffs  have  a 
right  to  follow  the  proceeds  of  the  collection 
so  long  as  the  same  can  be  identified;  (4) 
that  they  have  sufficiently  traced  and  identi- 
fied the  same  by  showing  that  the  cash  on 
hand  at  the  time  the  bank  dosed,  exceeded 
the  aggregate  of  these  collections. 

"  'An  Indorsement  for  collection  is  re- 
strictive, and  carries  no  power  of  sale  with 
it  In  such  case  the  indorsee  is  a  mae 
agent  for  the  indorser,  and  snch  Indorse- 
ment has  been  said  not  to  amount  to'  a 
transfer  of  title.  So  an  Indorsement  "for 
collection  for  my  account,"  or  "for  ac- 
count of  It,"  Is  restrictive,  and  does  not  pass 
the  Htle,  or  the  right  to  the  proceeds,  of  the 
instrument  The  ind<»«ee  takes  the  instm- 
ment  as  agent  or  trustee  fo^  the  Indorser; 
and  if  he  disposes  of  it  for  his  own  use  the 
indorser  may  recover  from  the  purchaser 
the  amount  collected  on  it,  or  he  may  re- 
cover the  bill  Itself,  In  an  action  of  trover. 
By  such  restrictive  indorsement  the  indorsee 
takes  the  instrument  subject  to  the  trust 
created.'  Rand.  Com.  Paper,  {  726;  Daniel, 
Neg.  Inst  §  698;  White  v.  Bank,  102  U.  S. 
058;  Swe«iy  v.  Easter,  1  WaU.  166;  Bank 
T.  Gregg,  79  Pa.  St.  384;  Hackett  v.  Reyn- 
olds, 114  Pa,  St  328,  6  Att  689.  The  gen- 
eral doctrine  regarding  the  right  to  follow 
trust  funds  is  thus  stated  In  2  Story,  Eq. 
Jur.  (13th  Ed.)  {{  1268,  1258:    The  general 
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proposition  which  Is  maintained,  both  at 
law  and  in  equity,  upon  this  subject,  is 
that  tf  any  property,  in  Its  original  state 
and  form,  is  covered  with  a  trust  in  favor 
of  the  principal,  no  change  of  that  state 
and  form  can  divest  it  of  such  trust,  or  give 
the  agent  or  trustee  converting  it,  or  those 
who  represent  him  in  right  (not  being  pur- 
chasers for  value  without  notice),  any  more 
valid  claim  in  respect  to  it  than  they,  re- 
spectively, had  before  such  change.  •  •  ♦ 
It  matters  not,  in  the  slightest  degree,  into 
whatever  other  form  different  from  the  orig- 
inal the  change  may  have  been  made,— 
whether  it  be  that  of  promissory  notes,  or 
of  goods,  or  of  stock;  for  the  product  of  the 
substitute  for  the  original  thing  still  fol- 
lows the  nature  of  the  thing  itself,  so  long  as 
it  can  be  ascertained  to  be  such.  The  right 
ceases  only  when  the  means  of  ascertain- 
ment falL'  See,  also,  Bisp.  £}q.  §  86;  Bank 
V.  King,  57  Pa.  St  202;  Sadler's  Appeal,  87 
Pa.  St.  154;  Sheetz  v.  Marks,  2  Fears.  302, 
and  cases  cited;  Bank  v.  Bache,  71  Pa.  St 
213;  cases  cited  In  notes  to  Dyer  v.  Dyer, 
1  White  &  T.  Lead.  Cas.  Eq.  (Blackstone 
Ed.)  *250.  If,  therefore,  when  these  drafts 
were  accepted,  F.  V.  Roclcafellow  had  with- 
drawn so  much  mon^  from  the  general 
funds  of  the  bank,  and  liad  invested  it  in 
other  property,  this  would  have  been  a  very 
plain  case  for  the  application  of  the  rule 
above  stated.  So,  also,  there  would  be  no 
difficulty  If  he  had  placed  the  money  in  an 
envelope,  or  had  otherwise  set  it  apart  and 
designated  it;  and  in  that  case  the  fact  that 
some  of  the  bills  or  coins  were  taken  out, 
and  othws  put  in  their  place,  would  not  de- 
stroy the  substantial  identity  of  the  fond, 
so  as  to  prevent  the  cesttd  que  trust  from 
following  and  recovering  it  'In  regard  to 
money,  substantial  identity  is  not  oneness 
of  pieces  of  coin,  or  of  bank  bills.  If  an 
agent  to  collect  money  puts  the  money  col- 
lected into  a  chest  where  he  has  money  of 
his  own,  be  does  not  thereby  make  it  all  his 
own,  and  convert  himself  Into  a  mere  debt- 
or to  his  principal.  The  principal  may,  by 
the  law,  claim  out  of  the  chest  the  sum 
which  belonged  to  him  before  the  admix- 
ture.' Pennell  v.  Deffel,  4  De  Gex,  M.  &  G. 
372,  quoted  with  approval  in  Bunk  v.  King, 
57  Pa.  St  202.  But  In  this  case  bo  money 
was  added  to  the  assets  of  the  bank,  and  no 
part  of  the  money  in  bank  was  separated, 
or  set  apart,  or  in  any  way  apprc^riated, 
to  the  payment  of  the  drafts;  and,  so  far 
as  appears,  the  assignor  did  nothing  to  indi- 
cate an  intention  on  his  part  to  treat  any 
portion  of  the  funds  in  bank  as  different 
from  4he  remaining  deposits.  Assuming 
that  at  tiie  time  the  drafts  were  accepted, 
and  the  accounts  of  the  drawers  were 
charged  therewith,  he  bad  on  band  sufficient 
money  which  he  conld  rightfufly.  apply  to 
their  payment  (a  fact  which,  by  the  way, 
does  not  affirmatively  appear),  his  failure 
to  remit  th^  ai^ount  to  the  ditawers  was  a 


breadi  of  duty;  but  it  does  not  necessarily 
follow  that  the  funds  in  bank — ^mnch 
less  subsequent  deposits— became  impressed 
with  a  trust  or  charge  in  favor  of  the  draw- 
ers which  would  give  them  a  preference  on 
distribution.  A  trust  creditor  is  not  en- 
titled to  preference  over  general  creditors 
of  the  Insolvent  mwely  en  the  ground  of 
the  nature  of  the  claim.  To  authorise  such 
a  preference,  some  specific,  recognized  equi- 
ty, founded  on  agreement  or  relation  of  the 
debt  to  the  assigned  property,  must  be 
shown,  which  entitles  the  claimant  accord- 
ing to  equitable  principles,  to  preferentia] 
payment  Cavin  v.  Gleason,  105  N.  Y.  256, 
11  N.  B.  504.  The  plaintiffs,  thereftnre,  must 
show  something  more  than  a  breach  of  daty 
on  the  part  of  their  agent,  in  order  to  pot 
their  claim  in  relation  to  the  fund  wbicb 
went  Into  the  hands  of  the  a8sig;nee  on  a 
different  footing  from  those  of  other  de- 
positors. In  determining  whether  tupy  have 
shown  such  title  to  the  portion  of  the  cash 
assets  claimed  by  them  as  entitles  them  to 
the  relief  prayed  for.  It  should  be  remem- 
bered that  this  is  not  the  case  of  a  trustee 
mingling  trust  money  with  his  own;  and 
therefore  we  are  of  opinion  that  Hxe  ded- 
Bions  relating  to  a  charge  or  lien  on  the 
whole  fund,  in  snch  a  case,  do  not  apply. 
Let  us  suppose  that  the  drawees  had  paid 
Rockafellow  &  C!o.'  the  amounts  of  the  drafts 
in  cash,  and  that  the  banker  had  used  It  In 
paying  debts.  Would  the  drawers  have  a 
charge  or  lien  on  the  cash  found  In  his 
vaults,  or  against  his  general  estate?  We 
concede  that  some  of  the  cases  dted  by  the 
idaintiffs'  counsel  seem  to  hold  that  tbey 
would;  bat  these  decisions  are  not  pnt  upon 
the  ground  that  the  trust  moneys  have  been 
thus  traced  into  a  spedflc  fund  or  property. 
\mt  upon  the  ground  that  according  to  the 
doctrine  of  modern  equity,  it  Is  not  'neces- 
sary to  trace  them  into  some  specific  prop- 
erty in  order  to  enforce  the  trust  and  that 
it  is  sufficient  if  they  can  be  traced  into  the 
estate  of  the  defaulting  agent  or  trustee, 
thereby  swelling  the  volume  of  his  assets. 
<a  were  used  in  paying  debts.  MeLeod  t. 
Evans,  6»  Wis.  401,  28  N.  W.  173,  214; 
Francis  v.  Evans,  89  Wis.  115,  33  N.  W.  93; 
Bowers  v.  Evans,  71  Wis,  133,  36  N.  W.  e2a 
These,  as  well  as  the  other  cases  belonging 
to  the  same  class,  are  elaborately  owsid- 
ered  in  Bank  v.  Dowd,  38  Fed.  172,  where  It 
was  held  that  if  a  bank,  <«  receiving  from 
another  bank  commercial  paper  f or  oollee- 
tion  and  immediate  return,'  makes  the  ool- 
lectiop,  and  mingles  the  money  collected 
with  its  general  funds,  and  thereafter  be- 
comes insolvent,  having  cash  on  hand  sofS- 
olent  to  cover  such  collecti<m,  the  fund  col- 
lected must  be  held  to  have  so  lost  its  iden- 
tity that  the  cash  on  hand  will  not  be  im- 
pressed with  a  trust  lien  in  favoi:  of  the 
bank  for  which  the  collection  was  made, 
as  against  general  creditors.  We  are  not 
>equb:ed  to  sp  so  far  as  that,  in  this  case; 
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bnt  we  cannot  escape  the  ccindueloa  that 
the  doctrine  of  the  WIscobsIb  cfl«es  is  ai  de- 
partnre  from  the  rule  laid  down  In  Story, 
which  has  thus  far  been  adhered  to  by  th« 
courts  of  oor  own  state,  and  goes  beyond 
anything  actually  decided  in  the  celebrated 
case  of  KnatchbuU  v.  Hallett,  18  Ch.  Diy. 
606.  In  Thompson's  Appeal,  22  Pa.  St  16, 
It  appeared  that  an  IndlvldDal,  as  executor, 
received  moneys  which  he  used  In  his  own 
bnsiness,  and,  also  Iielng  otherwise  indebt- 
ed, made  an  assignment  for  the  benefit  of 
creditors.  The  court  below  held  that  the 
belrs  of  the  decedent  were  entitled  to  a 
preference.  The  gapreme  conrt,  after  Quot- 
ing the  rule  laid  down  in  Story,  said:  It  is 
Impossible  for  a  chancellor  to  lay  his  hand 
upon  a  single  article  of  property,  or  on  a 
Bln^e  dollar  of  money,  Induded  In  the  as- 
Eignment,  and  say  that  any  poiticrtlar  thing 
or  sum  of  money  is  either  the  original  prop- 
erty of  Seth  Matthews'  heirs,  or  the  product 
of  it  The  decree  below  was  therefore  er- 
roneous.' This  case,  and  the  principle  upon 
^^i<!h  it  was  decided,  were  recognized  in 
People's  Bank's  Appeal,  S8  Pa.  St  107;  and 
In  Holricins'  Appeal  (Pa.  Sup.)  9  Atl.  887, 
the  point  exprnsly  decided  was  that  where 
there  is  a  failure  to  trace  tmst  fonds  into 
nay  specific  property  of  the  troitee,  they  are 
not  entitled  to  priority  of  payment  over  the 
claims  of  other  creditors.  In  CSarln  t.  Wear 
son,  lOG  N.  X.  266,  11  N.  E.  604,  it  was  de- 
cided that  the  use  ot  the  funds  to  pay  debts 
does  not  entitle  ttie  principal  ee  cestui  que 
trust  to  such  preference.  See,  also,  MiUi- 
gan's  Appeal,  82  Pa.  St  380;  Cross'  Appeal, 
97  Pa.  St.  471.  The  case  we  have  supposed 
for  the  purpose  of  Illustration  Is  not  more 
unfavorable  to  the  plalntifCs  than  the  case 
at  bar.  Wben  the  assignor  charged  these 
drafts  against  the  accounts  of  the  drawees, 
he  canceled  so  much  of  his  indebtedness  to 
them,  but  did  not  add  a  dollar  to  the  fund 
in  bank.  It  is  true,  his  estate  was  bene- 
fited by  the  trnnsactlMi,  becanse  his  indebt- 
edness was  thereby  reduced;  but  »)  he  was 
insolvent  at  the  time,  such  ben^t  to  the  es- 
tate only  equaled  the  pro  rata  Bharea  which 
would  have  l>eep  awarded  to  the  drawees  on 
distributioa.  If  a  preferred  Um  or  charge 
upon  the  fund  in  bank  is  to  be  tecogniaed 
upon  the  ground  of  the  benefit  received  by 
the  estate  or  fund  through  the  transaction, 
such  lien  ot<  charge  ought  to  be  measured  by 
the  benefit  actually  received,  and  not  by  the 
benefit  which  It  would  have  received  if  the 
fund  bad  l>een.  liicreaBed  by  a  deposit  of  an 
amount  equivalent  to  the  amount  of  the 
drafts.  But  if  we  bold  to  the  rule  that,  to 
entitle  one  claiming  to  be  a  trust  creditor  to 
preference,  he  must  trace  the  trust  money 
Into  some  specific  property,  or  into,  some 
particular  fund  or  account  of  the  assignor, 
with  which  the  latter  has  mingled  it  we 
think  tbc  plaintiffs  have  failed,  because  they 
fcave  not  shown  that  the  assignor  received 
any  money, '  aa  the  proceeds  ot  the  drafts, 


which  he  added  to  and  tningl«d  with  the 
ge>beral  mass  of  deposits  in  bank,  or  that 
any  part  of  the  money  in  bank  was  ever  set 
apart  or  in  any  manner  appropriated,  to 
the  payment  of  the  drafts.  The  .case  of 
People  V.  Merchants'  &  Mechanics'  Bank,  78 
N.  Y.  269,  IB  so  closely  analogous  to  this 
case  that  we  tbiidc  it  may  l>e  referred  to  as 
sustaining  this  conclusion.  The  fund  claim- 
ed by  the  pliiilntlfrs  has  not  merely  lost  its 
identity  by  being  'mixed  and  confounded  in 
a  general  mass  of  property  of  the  same  de- 
scription,' but  it  never  had  any  distinct 
identity  as  a  trust  fond.  There  are  bo  re- 
ported Pemisylvante  decisions  of  the  pre- 
cise qnestioa  before  ns,  but  applying  the 
general  prtndiples  regarding  the  right  to  fol- 
low trust  funds,  as  we  understand  them  to 
be  held  In  this  state,  we  conclude  that  th» 
plaintUlB  are  not  entitled  to  the  preference 
claimed  by  them.  Therefore,  the  m&tUm  to 
conttBue  injunction  is  dented." 

Cist  &  Eronacher,  Wm.  R.  Gibbons,  and 
Wm.  S.  McLean,  for  appellants.  Henry  A. 
Puller,  for  appellee. 

PER  CURIAM.  We  concur  in  the  con- 
clusions reached  by  the  learned  master  and 
the  court  below.  If,  at  the  time  of  the  as- 
signment the  plaintiffs'  notes  had  been 
found  by  the  assignee  uncollected,  he  should 
have  returned  them.  If  a  draft  or  bond, 
or  a  specific  package  of  money,  received 
in  payment  of  the  notes,  had  been  found 
among  the  assets  coming  into  his  hands, 
it  should  have  been  turned  ov»  to  the 
plaintiffs.  But  neither  the  notes,  nor  any 
security  or  snm  of  money  received  in  pay- 
ment of  them,  came  into  his  bands.  He 
holds  nothing  which  he  or  the  plaintiffs  can 
identify  with  the  notes,  or  trace  as  a  pay- 
ment of  them.  This  is  clearly  pointed  out 
in  the  opinion  of  the  learned  Judge  of  the 
court  below,  and  we  think  the  case  may 
very  properly  be  affirmed  upon  his  opinion. 
The  Judgment  is  affirmed. 


an  Pa.  St  m) 

In  re  HUMMBL'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     April  28, 
1894.) 

DSBO^NT  ASD  DlSTRIBtrriOS  — GlFTS  IS  FRAUD  OF 

Widow. 

1.  'Under  the  atatntes  giving  tlie  widow  of 
aa  intestate  dying  without  isme  half  the  realty 
for  life,  and  half  the  parsopahy  ab«<dute]y,  and 
permitting  her  to  reject  the  proTlsions  of  the 
will,  in  favor  of  those  of  the  intestate  law,  the 
widow  takes  as  purchaser,  not  aa  h^;  and 
therefore  her  husband  cannot  defrand  her  of 
her  righta  by  voluntary  gifts  of  hia  obligatioiis 
payable  after  hia  death,  wben  her  righta  vest 

2.  Bonds  payable  after  death,  not  founded 
on  a  valaable  oonaideratioav  are  not  "jut  debts," 
first  payable  out  of  the  estate  i>efore  the  wid- 
ow'a  Share. 

8.  Bonds  payable  at  death  of  the  maker, 
thoagti  foonded  on  no  valuable  coaaideration, 
and  Intended  to  defraud  the  maker's  widow. 
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and  the  Inheritanee  tax,  are  good,  aa  against  the 
maker**  heirs,  if  the  obligeeB  were  innocent  of 
the  fraud. 

Appeal  from  orphans'  court,  SchuylklQ 
county;   Qjma  L.  Pershing,  Judge. 

In  the  matter  of  the  estate  of  Charles  Hum- 
mel, deceased.  Appeal  of  Margaret  J.  Hum- 
mel, widow,  from  the  decree  of  dlstributioik 
Revorsed. 

Following  is  the  opinion  at  the  court  be- 
low (Pershing,  P.  J.)  on  exceptions  to  the  au- 
ditor's report: 

"Oharles  Hummel,  on  the  4th  day  of  No- 
vember, 1885,  executed  two  promissory  notes 
under  seal,— one  to  Annie  RUand,  and  the 
other  to  Emma  Dietrich.  They  were  the 
daughters  of  a  deceased  sister  of  said  Hum- 
mel's  first  wife,  and  had  resided  with  Hum- 
mel, as  members  of  his  family,  from  their 
chUdhood  till  their  marriage.  On  the  2d 
day  of  June,  1888,  Hummel  executed  three 
other  promissory  notes  under  seal,— two  of 
them  to  nephews,  and  the  other  to  a  niece, 
of  the  obligor.  The  aggregate  amount  of 
these  notes  was  $4,000,  and  all  were  made 
payable  after  his  death.  Hummel  was  twice 
married,  but  left  no  issue  by  either  wife. 
His  will,  which  was  probated  October  5, 
1890,  devised  to  his  wife  a  house,  "as  long  as 
she  lives,  or  as  long  as  she  shall  bear  my 
name,'  etc.  The  balance  of  his  estate, 
which  was  nearly  the  whole  of  It,  was  not 
disposed  of.  His  widow  refused  to  accept 
the  provisions  of  the  will.  She,  together 
with  two  of  the  collateral  heirs,  contested  the 
payment  of  these  notes  out  of  the  estate  of 
Charles  Hummel,  deceased.  The  auditor 
finds  (1)  that  the  said  promissory  notes  were 
given  by  the  decedent  to  evade  the  payment 
of  the  collateral  inheritance  tax  to  the  state, 
and  to  deprive  his  widow  of  her  just  share 
of  his  estate,  'and  that  none  of  the  obligees 
were  parties  to,  or  participated  In,  his  Illegal 
purposes.'  (2)  That  said  notes  were  found- 
ed on  a  'good,'  as  distinguished  from  a  'valu- 
able,' consideration,— 'what  the  law  defines 
as  "voluntary  deeds.'"  (3)  That  there  was 
a  delivery  of  the  notes  to  the  several  obli- 
gees, and,  further,  that  the  estate  of  the  ob- 
ligor was  liable  for  their  payment  after  the 
widow— as  against  whom  the  auditor  finds 
the  notes  were  void— was  first  paid  her  por- 
tion of  the  estate.  In  the  language  of  the 
report,  he  decides  that  the  notes  in  this  case 
are  payable  out  of  the  residue  of  the  per< 
sonal  estate,  after  first  deducting  therefrom 
the  costs  of  audit  and  the  widow's  share,  and 
out  of  the  proceeds  of  the  sale  of  decedent's 
real  estate.  The  personal  estate  is  more 
than  sufficient  to  pay  the  notes,  but,  after 
appropriating  one-half  of  It  to  the  widow, 
the  remaining  half  is  insufficient  for  their 
payment  in  full;  and  the  auditor  rules  that 
the  d^dency  shall  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  decedent's  real  es- 
tate. 

"Accepting  the  facts  found  by  the  auditor, 
we  cannot  concur   In  his  conclusion.     We 


will  not  refer  In  detail  to  the  numy  authori- 
ties dted  on  the  argument  In  the  latest 
case  on  this  subject  (Lines  v.  Lines,  142  Pa. 
St  149,  21  AtL  809),  Chi^  Justice  Paxson 
said:  'It  is  the  settled  law  of  the  state  that 
a  man  may  do  what  he  pleases  with  his  per- 
sonal estate  during  his  life.  He  may  even 
beggar  himself  and  his  family,  if  be  chooses 
to  commit  such  an  act  of  folly.  When  he 
dies,  and  then,  only,  do  the  rights  of  his  wife 
attach  to  his  personal  estate.  She  then  be- 
comes entitled  to  her  distributive  share,  and 
of  this  she  cannot  be  derived  by  will,  or  any 
testamentary  paper.  "Who  so  Ignorant." 
said  Chief  Justice  Gibson  in  Ellmaker  v.  EU- 
mal^er,  4  Watts,  91,  "as  not  to  know  that 
a  husband  may  disjiose  of  his  chattels  during 
the  coverture,  without  his  wife's  consent, 
and  freed  from  every  post  mortem  claim  by 
her?  This  point  was  expressly  decided  and 
thoroughly  discussed  by  the  late  Justice 
Sharswood  in  Pringle  v.  Pringle,  68  Pa.  St 
281,  whore  It  was  said  that  a  man's  wife  and 
children  have  no  legal  right  to  any  part  of 
his  goods,  and  no  ftaud  can  be  predicated  of 
any  act  of  his  to  deprive  them  of  the  suc- 
cession." See,  also,  Dickerson's  Appeal,  115 
Pa.  St  198,  8  AtL  64.  It  is  suffici^t  to  an- 
nounce a  rule  so  firmly  settied,  without  dis- 
cussing it'  As  to  personal  projierty  by  gift 
inter  vivos,  the  husband's  power  la  absolute. 
Pringle  v.  Pringle,  supra. 

"Stress  was  laid  on  the  language  of  the  act 
which  provides  for  the  distribution  of  a  de- 
cedent's estate  'after  all  just  debts  and  legal 
charges'  were  paid.  It  was  contended  that 
the  notes  in  controversy  were  not  just  debts. 
But  if  these  notes,  as  decided  by  the  auditor, 
were  founded  on  a  good  consideration,  were 
delivered  to  the  obligees,  and  w»e  not  testa- 
mentary in  their  character,  they  became  just 
debts,  as  against  Ghailes  Hummel,  the  ob- 
ligor, and  were  payable  out  of  his  estate. 
In  our  opinion,  the  widow  of  Charles  Hum- 
mel was  not  eutitied  to  take  one-half  of  the 
personal  estate  of  her  deceased  husband, 
clear  of  the  payment  of  these  notes;  and 
the  distribution,  in  this  respect,  ebould  be 
corrected.  We  say  nothing  about  the  dalm 
of  the  state  for  collateral  inheritance  tax. 
That,  it  was  agreed,  should  be  paid,  and  the 
state  is  not  an  exceptant  to  the  distrlbatlon 
reported  by  the  auditor." 

F.  W.  Bechtel,  for  appellant  W.  H.  Un- 
ger  and  Guy  B.  Farqphar,  for  appellees. 

STERRETT,  C.  J.  It  la  too  well  settled  to 
admit  of  any  doubt  that  a  voluntary  band, 
payable  at  the  maker's  death,  is,  both  In 
law  and  equity,  a  gift  of  the  money.  It  is 
strictly  debitum  in  praesenti  solvendum  In 
faturo,  and  as  irrevocable  as  any  other  obli- 
gation xmAw  seal,  which  imports  a  consid- 
eration. Mack's  Appeal,  68  Pa.  St  231.  It 
must  It  is  true,  be  postponed  In  distribntion 
to  creditors,  but  Is  good  as  against  the  mak- 
er, his  heirs  and  legatees  (Candor's  Appeal, 
27  Pa.  St  U9),  and.  If  made  in  good  faith. 
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will  coocliide  even  his  widow  (Rosa*  Appeal, 
127  Pa.  St  4,  17  AtL  682).  But  fraud  will 
raider  any  transaction  voidable,  at  the  In- 
stance of  those  who  have  been  defrauded,  as 
against  those  who  were  parties  or  privies; 
and  this  should  be  especially  true  when  the 
fraud  Is  In  violation  of  marital  rights.  -  The 
husband,  standing,  as  he  does,  In  a  relation 
of  contract  and  confidence,  Is  bound  to  the 
exercise  of  the  utmost  good  faith.  He  may 
give  away  or  squander  his  property,  and 
thus  reduce  himself  and  wife  to  poverty,  ac- 
cording to  the  authorities;  but  no  case  has 
gone  so  far  as  to  sustain  a  voluntary  obllgar 
tlon  given  and  received  with  Intent  to  de- 
fraud the  wife's  rights.  That  she  has  an  In- 
terest capable  of  being  defrauded  was  set- 
tled In  Mack's  Appeal,  supra.  True,  until 
her  husband's  death,  her  interest  Is  contin- 
gent. But  a  creditor  has  only  a  contingent 
interest  In  his  debtor's  goods,  and  yet  h&  may 
be  defrauded  in  respect  of  that  interest;  and 
why  not  the  wife?  It  is  conceded  that  the 
donees.  In  this  case,  were  not  parties  or 
privies  to  the  fraud,  and  consequently  the 
widow  can  have  no  dalm,  as  against  them; 
but  she  stands  In  a  different  relation  to  the 
heirs  of  her  deceased  husband.  These  are 
but  volunteers,  and  can  claim  no  advantage 
from  their  ancestor's  fraud  which  he  could 
not  have  claimed,  while  the  widow,  occupy- 
ing, as  she  does,  In  contemplation  of  law,  the 
position  of  purchaser  (Reed  v.  Reed,  9  Watts, 
263;  Oreiner's  Appeal,  103  Pa.  St  89),  has  a 
"higher  equity,"  which  gives  her  a  right  to 
compensation  out  of  the  estate. 

It  follows,  therefore,  that  the  schedule  of 
distribution  reported  by  the  learned  auditor 
Is  correct,  and  that  the  decree  of  the  court 
bdow  should  be  reversed.  Decree  reversed, 
With  costs  to  be  paid  by  the  appellees;  and 
It  Is  now  adjudged  and  decreed  that  the  fund 
be  distributed  in  accordance  with  the  sched- 
ule of  dis*r!butlon  recommended  by  the  au- 
ditor. 


(la  Pa.  Bt  nt) 

McKELVT   T.   OBRMAN-AMERIOAN   INS. 
00.  OF  NEW  YORK. 

(Supreme  Court  of  Pennsylvania.  April  30, 1894.) 
Fna  Inburahos — Additional  Inburancb — Mis- 

TAKX. 

The  holder  of  a  policy  conditioned 
against  other  insurance,  on  dwcoTerinK  after  a 
loss  that  his  wife  had  also  lusared  the  prop- 
erty, is  bonnd  In  good  faith  to  at  once  reveal 
the  existence  of  such  other  policy  to  Us  in- 
surer, and  to  uneqaivoeally  msclsim  •  any  ben- 
efit  thereof. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  F.  H.  Collier,  Judge. 

Action  by  John  R.  McKeIvy  against  the 
German-American  Insurance  Company  of 
New  York,  on  a  policy  of  fire  insurance. 
Judgment  for  plaintlfr.  Defendant  appeals. 
RevMsed. 

Lazear  &  Orr,  for  appellant  Petty  & 
Friend,  for  appelleft. 


HcOOLLlTM,  J.  The  policy  In  suit  was. 
by  its  terms,  void  If,  without  the  consent  of 
the  Insurer  Indorsed  thereon,  there  was, 
when  it  was  issued,  or  at  any  time  during  Its 
continuance,  other  Insurance  upon  all  or  any 
portion  of  the  property  covered  by  it.  It  is 
conceded  that  the  plaintiff  was  the  exclusive 
owner  of  this  property,  and  that  at  the  time 
of  the  fire,  and  for  17  months  previous  there- 
to,  there  was  other  Insurance  In  his  name  on 
a  part  of  It.  Prima  facie,  therefore,  a  case 
of  double  Insurance  was  presented,  and  to 
the  extent  of  It  at  least  the  policy  issued 
by  the  defendant  company  was  void.  The 
"other  Insurance"  was  obtained  from  the 
London  Assurance  Corporation  six  months 
after  this  policy  was  Issued,  and  soon  after 
the  fire  an  Itemized  statement  and  appraise- 
ment of  the  loss  upon  the  property  included 
In  it  was  furnished  to  the  corporation  with 
the  assistance  of  its  agents,  who  had  been 
duly  notified  of  the  loss.  Four  months  aft- 
er the  fire  the  plaintiff  forwarded  to  the  de- 
fendant company  his  proofs  of  loss,  and  de- 
clared therein  there  was  no  other  insurance 
on  his  property  "known,  authorized,  or  ac- 
knowledged" by  him.  These  proofs  having 
been  returned  to  him  for  correction  In  ac- 
cordance with  the 'requirements  of  the  com- 
pany, he  made  and  forwarded  an  amended 
statement  accompanied  by  a  copy  of  the 
policy  issued  upon  his  property  by  the  lion- 
don  Assurance  Corporation,  and  declared 
that  he  then  disclaimed  any  benefit  under 
said  policy,  and  looked  wholly  to  the  defend- 
ant company  for  compensation  for  his  loss. 
The  facts  above  stated  are  not  controverted, 
and  they  seem  upon,  their  face  to  constitute 
a  bar  to  any  recovery  by  him  In  this  action 
of  compensation  for  the  loss  of  property  cov- 
ered by  the  London  policy.  But  he  testified 
on  the  trial  that  he  did  not  know  of  the  ex- 
istence of  this  policy  until  after  the  fire,  and 
that  he  then  learned  that  his  wife  had  pro- 
cured it  and  had,  with  the  aid  of  the  agents 
of  the  London  company,  made  and  delivered 
to  it  the  statement  and  appraisement  already 
referred  to.  He  was  corroborated  'by  his 
wife,  who  testified  that  she  obtained  and  car- 
ried the  policy  without  notice  to  him,  and 
that  she  did  not  know  of  the  existence  of 
other  Insurance  upon  the  property  covwed 
by  it  before  she  made  for  the  London  Com- 
pany a  statement  of  the  loss.  In  other 
words,  there  was  a  concurrence  in  their  tes- 
timony to  the  effect  that  before  the  fire  each 
was  without  knowledge  of  the  Insurance  pro- 
cured by  the  other.  They  testified  also  that 
since  they  discovered  there  was'  a  double  in- 
surance neither  of  them  had  made  any  claim 
upon  the  London  company  for  the  loss  of  the 
goods  on  which  its  policy  was  issued,  but 
they  did  not  testify  that  they  had  surren- 
dered the  policy,  or  notified  the  company 
that  the  insured  disclaimed  any  benefit  there- 
under. We  cannot  find  In  their  evldoice 
any  notice  to  the  defendant  company  or  its 
agents  of  such  disclaimer  until  the  record  or 
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amended  proofs  were  filed,  more  than  five 
months  after  the  loss  occurred.  The  refer- 
ence  to  other  insurance  In  the  plaintiff's  first 
proofs  of  loss  was  disingenuous,  because  it 
was  so  e:xpressed  that  it  might  convey  the 
Impression  that  he  did  not  then  know  of  the 
existence  of  additional  insurance  upon  his 
property,  when  the  fact  was  that  he  knew 
of  It  immediately  after  the  fire. 

The  learned  Judge  instructed  the  Jury  tx> 
the  efTect  that,  if  the  plaintifT  did  not  au- 
thorize or  ratify  the  additional  insurance, 
and  if,  when  he  was  Informed  of  it,  he 
promptly  repudiated  •  it,  hia  claim  upon  the 
policy  in  suit  was  not  affected  by  It  From 
that  portion  of  the  charge  which  related  to 
the  claim  of  the  plaintiff  that  he  did  not 
know  until  after  the  fire  that  his  wife  bad 
taken  out  additional  insurance  we  quote  as 
follows:  "Did  he  loiow  that  before  the  fire? 
He  says  he  did  not,  and  she  says  he  did  not. 
After  the  fire,  what  was  bis  duty?  As  soon 
as  he  found  it  out,  hia  duty  was  immediately 
to  disavow  it,  which  be  says  be  did.  He 
says  be  XnAi.  the  agent  about  the  policy,  and 
told  him  he  did  not  recognize  it  at  olL  I 
say  to  you  that  If  you  find  that  he  really  did 
not  know  it,— did  not  know  bis  wife  bad 
taken  out  this  policy,— and  as  soon  as  he 
found  it  out  he  told  the  agent  of  the  defend- 
ant company:  'I  do  not  recognize  that  at  all. 
I  know  nothing  about  it  I  stand  on  my  pol- 
icy with  you,'— he  can  recover,  provided  the 
otter  fbcts  are  made  out."  The  vice  of  this 
Instruction  was  tliat  the  plaintiff  was  Inad- 
vertently represented  by  It  as  having  awora 
to  that  which  nowhere  appears  in  his  tes- 
timony. It  was  a  clear  misstatement  of  the 
evidence  on  a  vital  point  In  the  case,  and,  as 
it  Is  probable  that  the  defoidant  company 
was  injured  by  it,  we  sustain  the  first  sped- 
flcation  of  error. 

The  majority  of  the  court  are  not  satisfied 
that  the  learned  Judge  erred  in  the  other  in- 
structions complained  of,  and  the  second, 
third,  and  fourth  specifications  are  overruled. 
Judgment  reversed,  and  venire  laciaa  de 
novo  awarded. 

a<l  Fa.  St.  218) 

In  re  WELLES'  ESTATE.    (No.  301.) 

Appeal  of  "SECURITY  CO." 

(Supreme    Court   of    Pennsylvania.    April   23, 

1804.) 

ANOILLABT   ADIIIKISTRATIOII— JOBISDICTIOX— Dia- 
TRimiTini;. 

1.  Though  the  snrplnsagre  of  personal  es- 
tate in  proceis  of  ancillary  administration  must 

Senerally  tie  remitted  from  the  aocillary  to  the 
omiciliary  jurisdiction  for  diatribntion^  yet 
where  there  are  parties  entitled  to  share  in  such 
property,  claiming  distribution  in  the  ancillary 
Juifadiction,  and  no  domiciliary  creditors,  the 
ancillary  court  will  aasnme  juriadictios,  and 
make  distribution  according  to  the  law  of  the 
domicile. 

2.  The  Oonnectlcnt  intestate  law  provides 
that  when  inteiMte  shall  be  a  minor,  and 
shall  leave  no  lineal  descendants  ^r  brother  or 
sister  of  the  whole  blood,  or  any  descendants 


of  audi  brother  we  sister,  or  any  pu«nt.  Us  an- 
cestral estate  shall  be  distribnted  eqaally  to  the 
next  of  kin  to  the  intestate  of  the  Dlood  of  the 
person  or  ancestor  from  whom  anch  estate  came 
or  descended;  and  that  in  ascertaining  the  next 
of  kin  in  all  cases  the  rule  of  the  civil  law  shall 
be  adopted.  Held,  that  where  one-half  snch  in- 
testate's estate  was  derived  from  his  mother 
and  one-half  from  his  brother,  and  he  left  him 
surviving  a  maternal  aunt  and  two  half-broth- 
ers, domiciled  in  the  state  where  intestate  died, 
one-half  of  the  fund  should  be  awarded  to  the 
aunt  and  the  other  to  the  principal  administra- 
tor. 

3.  Such  statute  embraces  both  personal  and 
real  estate. 

4.  The  conversion  into  money  of  the  real 
estate  inherited  by  intestate  does  not  destroy  its 
cliarMCter  us  aucestral  estate,  and  give  it  a  new 
direction,  as  the  statute  in  terms  operates  on 
the  "estate,"  and  form,  therefore,  is  immateiiaJ. 

Appeal  from  orphans'  court,  Berks  county; 
H.  WllUs  Bland,  Judge. 

Adjudication  of  the  account  of  William  J. 
Young,  the  Pennsylvania  administrator  of 
Hubert  G.  Welles,  deceased,  and  the  distri- 
bution of  the  balance  embraced  in  said  ac- 
coimt  From  the  decree  of  distrlbiiUoa  so 
made,  "Security  Company,"  the  principal  ad- 
ministrator of  the  decedent,  appeals.  Af- 
firmed. 

Decedent  was  a  minor,  and  at  the  time  of 
his  death  was  domiciled  in  Connecticut,  and 
"Security  Company"  was  appointed  principal 
administrator.  The  fund  in  dispute  was  in 
the  hands  of  a  Pennsylvania  guardian.  At 
the  request  of  "Security  Company,"  principal 
administrator  of  the  decedent,  tbe  register 
of  Berks  coimty.  Pa.,  granted  ancillary  let- 
ters of  administration  to  William  J.  Young. 
On  the  settlement  of  the  guardian's  account 
the  balance  was  distributed  by  the  orpfaaas' 
court  of  BerlLs  county  to  WUliam  J.  Young, 
tbe  decedent's  Pennsylvania  administrator, 
and  comprised  the  entire  assets  coming  into 
bis  hands.,  Upon  the  settlement  of  tbe  ad- 
ministration account  a  balance  of  fl^T&Ol 
remained  for  distribution.  The  fund  bad 
tbe  following  origin:  John  M.  Hale,  the  ma- 
ternal grandfather  of  the  decedent,  died  Feb- 
ruary 4,  1869,  intestate,  seised  at  tbe  time 
of  bis  death  of  certain  real  estate  situate  in 
Reading,  Pa.  He  left  to  survlre  blm  a 
widow,  since  deceased,  and  five  children,  one 
of  whom  was  Susan  M.  Bale,  tbe  mother  of 
decedent  Susan  M.  Hale,  who  bad  been 
married  to  Thomas  Q.  Welles,  died  December 
18,  1880.  Intestate,  leaving  to  snrvlve  her  a 
husband,  who  afterwards  died,  and  two  (All- 
dren,  viz.  Hubert  G.  Welles,  the  decedent, 
and  John  M.  H.  Welles,  who  died  a  minor, 
April  4,  1882,  unmarried,  and  without  issue. 
Proceedings  in  partition  in  the  orphans'  court 
of  Berlm  county  took  place  in  1^3,  tywaWlng 
In  a  sale  of  the  obove-tnantloned  real  estate, 
whereby  tbe  decedent's  one-fifth  interest  In 
tbe  said  real  estate  was  converted  into  tiie 
present  fund,  l^e  decedent  left  to  surrlve 
htm  aeitlier  father  nor  mother,  ner  any  Itaeal 
descendants,  nor  any  brother  or  sister  of  the 
whole  blood,  nor  descendants  of  any.  Wa 
surviving  next  of  kin  of  .bis  mother's  blood 
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waa  Caroline  H.  Bteinman,  his  motiier's  sis- 
ter. He  also  left  two  half-brothers,  Samnd 
and  Thomas  Welles,  children  of  his  father 
by  a  second  wife,  who  are  domiciled  In  the 
stiite  of  Ck>nnecticut 

WUllam  J.  Young,  for  appellant  Isaac 
Hiester,  for  appellee. 

SXKRRETT,  O.  J.  All  the  material  facts 
of  this  case  sufficiently  appear  in  the  record 
of  the  court  below,  and  hence  special  refer- 
ence to  them  is  unnecessary.  The  question 
whether  the  fund  for  distribution  is  to  be 
regarded  as  real  or  personal  estate  Is  an- 
sw«-ed  by  application  of  the  principle  of 
Wentz's  Appeal,  126  Pa.  St  541,  17  Atl.  875, 
and  cases  there  cited.  It  was  in  fact  and 
in  law  petBonalty  when  the  owner  died,  and 
is  distributable  as  such. 

While  the  general  rule  requires  that  the 
surplusage  of  personal  estate  shall  be  re- 
mitted from  the  ancillary  to  the  domiciliary 
jurisdiction  for  distribution  (Barry's  Appeal, 
88  Fa.  St  131),  there  is  a  well-recognized 
exception,  which  grew  out  of  the  duty  Oif 
every  goTO'nment  to  protect  its  own  citizens, 
where  there  are  parties  entitled  to  share  in 
sudi  property,  claiming  distribution  in  the 
anciUsfy  Jurisdiction,  and  no  domiciliary 
aedltars.  In  such  case  the  court  wUl  not 
send  the  parties,  to  se^  their  rights,  at 
great  and  unnecessary  expense  and  delay, 
to  a  foreign  tribunal,  but  will  make  dlstri- 
butlOB  In  accordance  with  the  law  of  the  dom- 
icile; and  the  situs  rel,  the  presence  of  the 
parties,  and  the  principles  of  Justice,  public 
law,  and  International  policy  sustain  its  as- 
sumption of  Jurisdiction.  Dent's  Appeal,  22 
Pa.  St  514;  2  Kent  Comm.  433.  There  are 
admittedly  no  domVdliary  creditCMrs  of  this 
diecedent 

But  is  there  a  resident  claimant  entitled  to 
share  in  the  fund  for  distribution?  The  pto- 
▼Iso  to  the  Ckmnectlcut  intestate  law  declares 
that  In  .eases  like  the  present  "the  estate  shall 
be  distributed  eqnally  to  the  next  of  kin  of 
the  intestate  of  tite  blood  of  the  person  or 
ancestor  from  whom  soefa  estate  came  or 
descended,"  and  that  "in  ascertaining  the 
next  of  kin  in  all  eases  the  rule  of  the  civil 
law  shall  be  adopted."  Half  of  the  present 
"estate,"  harlng  been  derived  through  de- 
cedent's mother,  was  properly  awarded  to 
appellee,  and  the  other  half,  haying  been 
derived  through  the  decedent's  brother,  to 
appellant  under  that  rule. 

The  appellant  insisted  that  the  proviso  to 
sold  Intestate  law  was  only  appUcaUe  to 
real  estate,  and  consequently  not  to  this 
fund;  but  It  was  authoritative  settled  in 
Clark's  Appeal,  58  Conn.  207,  20  Atl.  466, 
ttiat  it  embraced  both  real  and  personal  es- 
tate. "The  purpose  of  the  proviso,"  said  the 
court  "manifestly  is  U>  take  the  ancestral 
estate  of  a  certain  class  of  intestates  out  of 
the  operation  of  the  statute,  and  to  give  to 
that  estate,  whether  it  be  real,  or  real  and 


personal,  estate  which  Is  referred  lo,  a  dif- 
ferent direction  from  that  it  would  take 
but  for  the  proviso." 

So  It  was  urged  that  the  sale  of  the  real 
estate  which  Hubert  O.  Welles  had  inherited 
destroyed  the  ancestral  character  of  the  es- 
tatot  sjid  that  it  must  take  ft-om  that  fact 
a  new  direction.  But  the  obvious  answer  to 
this  Is  that  the  statute  by  its  terms  operates 
on  the  "estate,"  and  form  is  therefore  imma- 
tn-iaL  Ko  matter  through  how  many  trans- 
mutations it  may  pa^s,  so  long  as  it  can  be 
identiflod  It  is  still  an  "ancestral  estate." 
The  substance  remains,  although  the  form 
is  changed,  and  Is  within  both  the  letter  and 
spirit  of  the  statute.  The  cases  of  Terry's 
Appeal,  28  Conn.  S39,  and  Bristol  v.  Austin, 
40  Coim.  438,  dted  for  appellant  have  no 
application  to  the  Cacts  of  this  case.  It  fol- 
lows ftom  what  has  been  said  that  there 
is  no  error  In  the  decree.  Decree  affirmed, 
and  appeal  dismissed,  with  oosta  to  be  paid 
by  the  appellant 


an  Fa.  Bt.  2U) 

In  re  WELLES'  ESTATE.    (No.  349.) 

Appeal  of  STEINMAN. 

(Supreme    Court    of    Pennsylvania.    April    23, 

1894.) 

Appeal  from  orphans'  court  Berlcs  county; 
H.  Willis  Bland,  Judge. 

Adjudication  of  the  account  of  WIlHam  J. 
Tonne  as  administrator  of  the  estate  of  Hnbort 
G.  Welles,  deceased.  From  the  decree  of  dis- 
tribution, Caroline  H.  Steinman  appeals.  Af- 
firmed, and  appeal  dismimed. 

Isaac  Hiester,  for  appellant  WBIiam  J 
Tonng,  for  appellee. 

STEIOIETT,  C.  J.  The  queotions  involved 
in  this  appeal  grew  out  of  substantially  the 
same  state  of  facts  as  was  presented  in  Se- 
curity Co.'g  Appeal  (No.  301,  Jan.  Term,  1894) 
28  Atl.  1118,  ami  have  tieen  sufficiently  consid- 
ered in  opinion  just  filed  in  that  case.  For 
reasons  there  given,  the  decree  should  be  af- 
firmed. Decree  affirmed,  and  appeal  dismissed, 
with  costs  to  be  paid  1^  appellant 


cm  Pa.  St.  Z7t) 
WOLP  T.  GUFFBT. 
(Supreme  Court  of  Pennsylvania.    April  90, 
1894.) 

On.  L«A8B— CoirSTRCCTION. 

An  oil  lease  reqnired  the  lessee  to  drill 
a  well  within  six  mentas,  or  in  default  to  pay  a 
specified  sum  per  annum  for  such  delay  within 
three  months  after  the  time  for  completing  the 
well,  failure  to  complete  the  well  or  to  make 
any  such  payments  within  the  time  spedfied  to 
avoid  the  lease.  H«ld,  that  where  no  wdl  was 
completed  within  six  months,  and  the  lessor, 
within  a  few  days  thereafter,  leased  the  prem- 
ises to  others,  all  the  rights  of  the  parties  to 
the  first  lease  became  extingnlahed,  and  no 
rent  eoold  be  recovered  &om  the  lessee  there- 
under. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Action  by  John  M.  Wcdf  against  Jamea  M. 
OofCey  to  recover  rent  alleged  to  be  due  tin- 
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der  a  lease.     From  a  jndgment  for  defend- 
ant, plaintiff  appeals.     Affirmed. 

The  lease  was  dated  May,  1886,  and  pro- 
Tided  that  operations  on  the  leased  prem- 
ises slionid  be  commenced,  and  one  well  com- 
pleted, within  six  months  from  the  date 
thereof,  and  that,  in  case  of  failure  to  com- 
plete one  well  within  such  time,  the  party 
of  the  second  part  should  pay  to  the  party  of 
the  first  part  for  such  delay  the  sum  of  $260 
per  annum,  within  three  months  after  the 
time  for  completing  such  well  as  above  speci- 
fied, payable  at  the  premises;  that  the  party 
of  the  first  part  should  agree  to  accept  such 
sum  as  full  consideration  and  payment  for 
such  yearly  delay  until  one  well  should  be 
completed,  and  that  a  failure  to  complete  one 
well  or  to  make  any  such  payments  within 
such  time  and  at  such  place  as  above  men- 
ti<med  should  render  the  lease  null  and  void, 
and  to  remain  without  effect  between  the 
parties  thereto. 

Denna  0.  Ogden,  W.  S.  Eerr,  and  Shiras  & 
Dickey,  for  appellant  Willis  F.  McCooIc, 
for  appellee. 

McGOLLUM,  J.  If  it  be  conceded  that 
the  lessor  could  have  maintained  this  action 
In  affirmance  of  the  lease,  it  does  not  neces- 
sarily follow  that  he  may  do  so  after  he  has 
elected  to  forfeit  it,  and  rented  the  property 
to  another  party.  The  cause  of  the  for- 
feltnre  arose  when  the  lessee  failed  to  com- 
plete a  well  on  the  premises  within  six 
months,  or  to  pay  the  sum  sued  for  within 
three  months  thereafter.  According  to  the 
contention  of  the  lessor,  a  right  of  action  for 
this  sum  accrued  on  the  18th  of  February, 
1887,  and  he  is  still  entitled  to  receive  it,  al- 
though he  Immediately  accepted  the  nonpay- 
ment of  it  as  a  forfeiture  of  the  lease  and  an 
extinguishment  of  the  rights  and  liabilities 
of  the  parties  thereunder.  By  the  payment 
of  this  sum  within  the  time  stipulated,  the 
lessor  would  have  been  compensated  for  past 
delay,  and  the  lessee  would  have  had  another 
year  within  which  to  complete  the  well  In 
other  words,  such  payment  would  have  been, 
under  the  most  favorable  construction  for 
the  lessor,  in  the  interest  and  for  the  benefit 
of  l>oth  parties,  as  it  would  have  extended 
the  time  allowed  the  lessee  to  test  or  develop 
the  property,  as  well  as  satisfied  the  claim  of 
the  lessor.  The  covenant  of  the  lessee  to 
pay  this  sum,  and  the  mutual  agreement  of 
the  parties  that  the  nonpayment  of  it  should 
render  the  lease  void  and  without  effect  be- 
tween them,  were  in  a  certain  sense  for  the 
benefit  of  the  lessor,  because  they  enabled 
him  to  forfeit  the  lease  on  the  occurrence  of 
the  default  But  th^  did  not  ipso  facto  for- 
feit it  and  extinguish  the  rights  and  liabili- 
ties created  by  It;  they  merely  rendered  It 
optional  with  the  lessor  to  terminate  the 
lease  or  treat  it  as  stiU  in  force.  If  he  had 
accepted  payment  of  this  sum  the  day  after 
the  right  to  declare  a  forfeiture  was  com- 


pletely vested  In  blm,  sncfa  acceptance  would 
have  operated  as  a  waiver  of  the  right  and 
would  haye  protected  the  lessee  as  effectual- 
ly as  if  the  payment  had  been  made  or  ten- 
dered the  day  before  It  so  vested.  In  this 
case  it  was  the  act  of  the  lessor  which  ren- 
dered the  lease  null  and  void  and  with- 
out effect  between  the  parties.  Within  six 
days  after  his  right  of  action  accrued,  and 
without  demanding  piyment  of  the  earn 
sued  for,  he  let  the  premises  to  the  Phila- 
delphia Oompany  for  a  term  of  20  years. 
This  was  a  prompt  plain,  and  decisive  elec- 
tion by  him  to  enforce  the  forfeittire  claoae, 
and  thenceforth  the  lease  was  a  nnlUty, 
and  the  rights  and  liabilities  arising  from 
it  were  extinguished.  That  he  imderstood 
the  effect  of  his  election  is  shown  'by  Us 
conduct  and  deciaratlois  during  the  next 
four  years.  He  said  fiiat  the  lease  was 
dead,  and  that  there  was  nothing  due  to  him 
on  account  of  It  He  vaa  manifestly  con- 
tent with  his  new  lease,  and  the  rents  he 
was  receiving  under  It  mtU  a  lawyer  called 
to  see  him,  assured  him  that  he  had  a  valid 
daim  to  the  sum  in  controversy,  and  offered 
to  prosecute  it  on  sharea  Very  soon  there- 
after this  suit  was  broi]ght  to  enforce  the 
performance  of  a  covenant  in  a  lease  whtdi 
the  plaintiff  had  by  his  own  act  annulled 
more  than  four  years  before.  It  win  thus 
be  se^n  that  the  suit  is  liased  on  a  conatmc- 
tlon  of  the  lease  at  variaace  with  the  under- 
standing and  intention  of  the  parties  to  tt. 
Prior  to  the  call  referred  to,  It  had  not  oc- 
curred to  the  lessor  that  Ms  remedies  on  the 
lease  were  cumulative;  he  supposed  that  It 
was  optional  with  him,  oa  the  default  of  his 
lessee,  to  f^feit  the  lease  or  to  affirm  it  and 
that  having  made  his  election,  the  law  and 
the  understanding  of  the  parties  required 
that  he  should  abide  by  it  In  this  view  of 
the  situation  we  think  .he  was  right  If  his 
present  contention  is  soand,  a  lessor  may 
stipulate  for  the  payment  of  the  first  year's 
rent  on  the  second  day  of  the  term,  forfeit 
the  lease  on  the  third  day  for  nonpayment  of 
It,  and  subsequenUy  recover  the  full  year's 
rental.  A  construction  which  will  produce 
such  a  result  has  no  equitable  considerations 
to  support  it  and  is  not  authorized  by  the 
law.  There  was  no  error  in  the  affirmance 
of  the  defendant's  point   Judgment  affirmed. 


FENNELL  T.  GUFFBT. 

(Supreme  Court  of  Pennsylvania.     Aptfl  30; 
1894.) 

Appeal  from  court  of  common  pleas,  AOe- 
gheny  county. 

Action  by  Andrew  Fennell  against  Jamea  M. 
■GnSej  for  rent  alleged  to  be  dae  on  a  lease. 
There  was  judgment  tat  defendant  and  plain- 
tiff appeals.     Affirmed. 

Denna  0.  Ogden,  W.  S.  Keir.  and  Shiraa  4c 
Dickey,  for  appellant  Willis  F.  ilcOock,  for 
appellee. 
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McOOLLTTM,  X  This  judgment  la  affirmed 
for  the  reasons  stated  in  the  opinion  -just  filed 
in  Wolf  V.  GufEey  (282  Oct  Term,  1893)  28 
AU.  U17. 


atl  Pa.  8t.  391) 

CONSHOHOCKEN  TUBE  CO.  t.  IEON  CAB 
EQUIPMENT   CO. 

(Snin«me   Court   of    Pennsylvania.    April    80, 
1894.) 

Assumpsit — Iktekest  CkJCFONS— Demand — Evi- 
dence, 

1.  When  the  mortgagor's  directors  have  re- 
solyed  to  default  on  an  interest  coupon,  and  pro- 
Tided  no  funds  to  pay  it,  the  holder  is  not  re- 
(laired  to  present  it  for  payment  before  'bring- 
ing suit 

2.  Where  defendant  does  not  deny  the  exe- 
cution of  bond  coupons  in  suit,  these  may  be 
introduced  without  the  mortgage  given  to  se- 
cure them. 

Appeal  from  conrt  of  common  pleas,  Hunt- 
ingdon county;.  A.  O.  Furst,  Judge. 

Foreign  attachment  In  assumpsit  by  the 
Conshohocken  Tube  Company  against  the 
Iron  Car  Equipment  Company.  Verdict  or- 
d^ed  for  plaintiff,  and  judgement  thereon. 
Defendant  appeals.     Affirmed. 

The  charge  of  the  court  below  (A.  O.  B'urst, 
P.  J.)  Is  as  follows:  "The  plalntlfT  in  this 
case  claims  to  recov&e  on  coupons  Nos.  3 
and  4,  being  severally  for  six  months'  In- 
terest, No.  3  for  Interest  due  July  1,  1892, 
and  No.  4  for  interest  due  January  1,  1893, 
each  sum  of  interest  being  $25,  being  cou- 
pons Nos.  3  and  4  on  bonds  of  the  Iron 
Car  Equipment  Company,  bearing  date  the 
31st  day  of  December,  1890,  and  severally 
numbered  from  No.  30  to  94,  inclusive,  be- 
ing coupons  on  65  one  thousand  dollar  bonds. 
According  to  the  evidence  in  this  case,  the 
coupons  numbered  3  were  presented  at  the 
office  of  the  Central  Trust  Company  of 
New  York,  and  payment  demanded  and  re- 
fused. There  is  no  direct  evidence  of  the 
presentation  of  coupon  No.  4;  but  Mr. 
Murphy,  who  was  a  director  of  the  Iron  Car 
Equipment  Company,  testifies  that  the  com- 
pany was  unable  to  meet  the  Interest  on 
these  coupons;  that  they  made  an  effort  to 
secure  the  money  to  meet  coupon  No.  3,  and 
failed;  and  that  they  then  abandoned  the  ef- 
fort to  raise  the  money  to  meet  coupon  No. 
4,  and  they  were  allowed  to  go  by  default 


Being  a  director  of  the  company,  he  says  he 
is  absolutely  acquainted  with  the  facts.  The 
evidence  showing  that  there  was  no  money 
of  the  trust  funds  to  meet  coupon  No.  3,  and 
the  company  testifying  here  by  the  mouth  of 
one  of  its  directors  tliat  they  had  no  money 
to  meet  either  coupon  No.  3  or  coupon  No.  4, 
the  law  does  not  require  the  holder  of  the  cou- 
pon to  do  a  usdess  act;  and  that  would,  in  the 
Judgment  of  the  court,  relieve  the  plaiudff 
from  the  formal  pres^itatlon  of  coupon  No. 
4,  because  it  would  be  simply  useless  to 
waste  time  to  present  it,  when  the  company 
say  they  did  not  have  the  money  there  to 
meet  it  Objection  is  made  to  any  recovery 
in  this  case  without  the  production  of  the 
mortgage.  We  think,  as  the  suit  has  been 
brought  upon  these  bonds,  so  far  as  the  cou- 
pons are  involved,  and  the  execution  of  the 
Instrument  is  not  denied  in  this  case  by  the 
pleadings,  if  the  defendant  had  any  defense 
which  arose  upon  the  mortgage  it  would  be 
substantive  on  his  part,  and  it  would  be 
his  duty  to  show  it  A  recovery  may  be  had 
on  a  bond,  even  though  it  be  secured  by  a 
mortgage.  It  is  a  personal  action,  and 
therefore  we  saw  no  force  In  the  objection; 
and,  if  there  were  any,  it  would  be  substan- 
tive evidence  to  be  offered  on  the  part  of  the 
defendant,  and  therefore  we  received  this 
evidence;  and  we  say  to  you  that,  under  the 
evidence  in  this  case,  the  plaintiff  is  entitled 
to  recover  the  amount  due  on  these  coupons. 
There  are  130  of  them,— 65  of  No.  3  and  65  of 
No.  4,— on  bonds  rangiUg  from  No.  30  to  No. 
94,  indusive;  and  therefore  it  will  be  your 
duty  to  render  a  verdict  In  favor  of  the  plain- 
tiff for  the  amount  due.  You  will  therefore 
render  a  verdict  in  favor  of  the  plaintiff  for 
$3,521.15,  the  amount  that  is  due  on  these 
coupons." 

Geo.  B.  Orlady,  for  appellant.  SamL  T. 
Brown,  Chas.  O.  Brown,  and  H.  M.  Tracy, 
for  appellee. 

PEB  CUBIAM.  There  Is  no  merit  In 
either  of  the  specifications.  The  proof  of 
plaintiff's  claim  was  clear,  distinct,  positive, 
and  uncontradicted,  and  hence  there  was  no 
error  in  directing  the  Jury  to  find  in  favor  of 
plaintiff  for  the  amount  of  Its  claim.  Judg- 
ment affirmed. 


Ein>  or  Casks  m  VoLum  9& 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


